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Trade

Marks.——Action by Agent against Agent.—--Conﬂicting Evidence—Com
mission to England—Adjournment for that purpose.

THIS

“Ya-5 a motion for an injunction to restrain the defendants from using

a certain (IIathi) or Elephant trade mark on Turkey red dyed goods, such mark
being alleged to be a colorable imitation of that used by plaintiifs. A proposal
was made some time since to have the case tried on afﬁdavit, but the offer not
having been assented to, the case came on for hearing to-day in the regular
way.
Call-728$l for the Plaintijs, lllr. Dog/1w and Mr. Woodruﬁ'e.
Counsel for the Defendants, Mr. Bell and Mr. Eglz'nton.
The issues were settled as follows :—

1_
'“Fhether the defendants have imported, exposed for sale, and sold in
{he Calcutta- market Turkey red dyed goods, bearing a trade mark, which is‘ s.
colorable imitation of that used by the plaintiifs.
2,
“rhether the said trade mark was in use before the use by the defen
dant, of the trade mark said to be a colorable imitation of that used by the
plaintiffs

3_

Whether the plaintiff's have a right to the Mzclusive use Of the said

trade mark lnemioned in the plaint.

( 2 )
Mr. Dog/ne opened the case for the plaintiffs as follows :—The present ap
plication is made by the ﬁrm of Messrs. Ewing and C0. to restrain another Cal—
cutta ﬁmi, namely, the ﬁrm of Messrs. Grant, Smith and Go. from using on

Turkey red dyed goods trade marks which are said to be a colorable imitation
‘of that used by the plaintiffs. The ﬁrm which I represent, has used the ticket
so long that the Hathi or Elephant ticket is known as the plaintiffs ticket
throughout this side of India. The goods which bear the ticket, are alleged by
the plaintiffs to be superior to those sold by the defendants under the same
mark. It is not necessary for the purpose of obtaining an injunction that this
superiority should exist, but I believe we shall be able to shew that the fact is
so.

It is clear that, on this point, however, there will be a conﬂict of evidence.

This, I think, is manifest from the written statements. As regards the injunc
tion, it will be suﬁicient to establish a right of user in the plaintiffs, for, if that
right be proved to exist,

the law will restrain the defendants from infringing

it. The other point, though very important on the question of proﬁts, cannot
affect the right to injunction. The law on this topic is clearly laid down in
Perry vs. Truqﬁtt, 6, Beavan, and Farina vs. Silverlock, 1, Kay and Johnson. I
believe that Ioshall be able to satisfy the Court that Messrs. Ewing and Co.
have habitually 'used this ticket for the last fourteen years. Defendants allege
that they have used a similar ticket for the same period. I say that they will be
unable to establish this. In defendants’ statements it is alleged that parties,
asking for Turkey-red dyed goods with the Hathi ticket, by no means under
stand that they are purchasing only' the plaintiﬁ's‘ goods. I shall be able to
prove the incorrectness of this, and the Court will have to judge of the further
allegation in the defendants' statement, which avers that there is a marked differ
ence between the tickets, that they can easily be distinguished, and that the

one is not a colorable imitation of the other. I must remind the Court that
this is not the ﬁrst case against Messrs. Sterling and Co.’s Calcutta Agents.
They appeared. in this Court as defendants in the Ghora case, and in the Crane
case, so that this is the third case against them, nor is this the ﬁrst time that
complaints have been made respecting the Hathi ticket. According to the
evidence of Mr. Kilburn, which has been taken de bane esse, a complaint was
made to that gentleman in 1860, relative to a consignment made to him bearing
the Hathi ticket.

Messrs. Schoene, Kilburn and Co. then undertook to sell no

more such goods bearing the Hathi ticket. Another ticket was thereupon put
forth slightly altered from the former, and, although every effort to settle
the matter amicably has been made, the attempt has been UHSUCCGSSﬁll- Messrs.
Grant and Co., the present consignees of the goods in question, refuse to stop

the sale, and allege their belief that Messrs. Sterling and Co. have been in the
habit of using Hathi tickets for a very considerable period, and that the stoppage

(3)
of the sale would be equivalent to an acknowledgment that they have no right
to use them.
Henry II-unter Murdoch—I am one of the plaintiffs in this action. I anr
a partner in the ﬁrm of Messrs. Ewing and Co. My ﬁrm are agents in Calcutta
for the ﬁrm of Archibald vs. Ewing and Co. They consign to us Turkey red!
dyed goods for sale on commission in the Calcutta market. They have done
so for the last thirteen 0r fourteen years. The consignments have been extensive.
They bear a. peculiar trade mark. The mark (produced) was used exclusively upon
certain classes of Turkey red dyed goods up to 1860. Upon an inferior sort
a Lion ticket was used. In 1860 some small diﬂ'erence was made. The words
“ warranted Turkey red” were taken out, and the words Archibald vs. Ewing
and Co. in Devanagri and Bengali inserted. We are still selling goods under
the old trade marks. The words were added in Devanagri and Bengali to
protect our interests, because I thought there might be confusion. This.
confusion had nothing to do with defendants. Some short time ago it came to
my knowledge that the other ticket, annexed to my afﬁdavit, was imitated.
That was shortly after my return from England in July. The Turkey red'
dyed goods of Blessrs. Grant are inferior to those of Manchester and Switzerland,

but are the best that come from Glasgow. Our Turkey red Muslins are worth
from six to seven annas per piece more than those which come from Glasgow.
Our Turkey red goods, bearing the Hathi mark, have been very largely circulated
among natives.

The goods are often asked for under the-name of Hathi goods, and

people buy them without seeing the masters. They buy the plain goods by
the mark.
I do not think we should get the same price for the goods without
the ticket.
On discovering that Messrs. Grant, Smith and Co. were selling
Turkey red dyed goods, bearing our ticket, I bought a case.
Mandel Chand, a broker.

I bought it through

This (produced) is a portion of its contents.

The

value of these goods depends very much on the pattern. The goods I bought
have not the name of W. Sterling and Co. on the ticket. In 1860 it was brought
to my notice that Messrs. Schoene, Kilburn and Co. were imitating my tickets in
Calcutta.
I called upon them, and they took them off. I found other tickets
then \vhich were a colorable imitation of my tickets. Messrs. Schoene, Kil
burn and Co. withdrew the ticket complained of. The ticket (produced) does
not come from my ﬁrm in Calcutta. I have never seen it before. This

ticket (another Pl'Oduced) is a ticket of my clients’.
To M1‘- Ben—The goods upon which the marks are ﬁxed, are not Turkey
red MuslinsThey are printed Jaconets. The value depends on the pattern,
color, and quality 0f cloth.

I have had none of those goods for a long time.

I consider the color of Mr. Sterling's goods not so bright as ours.

They would

(4)
not be so valuable. The difference would be from two to three annas a piece. 1“
buying and selling we judge by the color, the thickness, and texture. l have only
sold one case of the Turkey red dyed goods (produced) during the last year,
and about eleven cases of all sorts of Turkey red dyed goods. When people come
to me to buy these goods, they ask for the IIathi cloth. We keep two qualities
of Muslins, one with the Lion mark, and another with the Hathi mark. I was
not aware that Ewing and Co. of Glasgow ever had a mark like the one
produced. Previous to two years ago I never examined goods sent to sell. I
left that to the brokers in the bazar. I began to pay attention. to the matter in
consequence of the question with which Mr. Kilburn was connected. Most
manufacturers have private marks which they send out into the market. Some
times they send goods with particular marks to particular agents. I ﬁrst saw
the naked Elephant on the day of Mr.Kilburn's examination. He sent me one.
I then got another from a native. I told him to proeure me one, and he went
to the bazar and brought me one. Mr. Sterling’s dye is very nearly equal to
ours, and I could hardly say which goods are the best without comparison. I
am, however, of opinion that ours are the best. I knew that Sterling & Co. were
selling goods, and presumed that they were selling Jaconet. I made enquiries
from brokers as to how Sterling’s were selling. They knew what I meant.
Sterling and Ewing were nearly rivals in the market. I never heard till I saw
the afﬁdavits that Sterling and Co. asserted that their Jaconets are better than
ours. To the best of my knowledge we were the only consignees of Ewing's
IIathi mark. Goods sometimes are received here from Singapore. I do not think
that we have ever been consignees of goods coming from Singapore. Parties,
coming to us to make purchases, come mestly with a personal knowledge of: the
partners in the ﬁrm.. I never buy Turkey red goods here in the market. A
Hathi mark is common enough on other descriptions of goods throughout India.
I have known the ﬁrm of Sterling and Co. above twelve years, and the ﬁrm of
Ewing and Co. about the same time. The ﬁrm of Sterling and Co. is, I
believe, rather the older of the two.
Mr. Williamson.—I found the Calcutta House in existence when I came

here. About the Home House I know nothing.
Manchester. They are superior to Ewing’s.

I get Steiner’s goods out from

Re-examined by Mr. D0yne.—Native dealers do not ask for the goods spe
ciﬁcally, they ask for the tickets.

Swiss goods are very superior as to dye.

They bring higher prices than others. They come both plain and printed.
The sale of- the higher priced goods is about the same as that of the lower : if
there is any difference, it is rather larger.

(5)
To the Courl.——I have had great experience in designing. I should say
it would be impossible for any one to design one of the tickets (produced)
without having seen the other. I do not consider it possible that one of the two
tickets before me could be produced, unless the designer had seen the other.
3!r. BeII.——I submit, My Lord, that the witness can hardly be considered

to come under the class of experts. A man who dabbles in medicine, is not
alloWed to give evidence in a matter of physio.
The objection

was overruled by His Lordship, and

the

examination

continued.
To the Court.-—-In my judgment a native would not be able to draw a
distinction between the two tickets. I have been in the habit of designing. I
designed a ticket in 1854. I designed two others in the last year. The one
which I designed in 1854 has gone home to England.
Robert Brown Mackay.—I am a. partnerin the House of Gillanders, Arbuth
not and Co. \Ve do an extensive trade in piece goods including Turkey red
dyed goods. I know a great deal of Ewing’s Turkey red dyed goods. I have
known them since 1856. They bear the mark known as the Hathi ticket. I
don’t know any other Turkey red dyed goods, known by the name of lIathi
goods. Messrs. Ewing and Co.’s goods are usually known as bearing the I-Iathi
mark. I do not know Sterling and Co.’s goods well. I do not know by what
name they are called in the market. I believe Messrs. Ewing and Co.’s ﬁnest
goods take the ﬁrst place in the market.
Cross—examined by Mr. Bell.—I have never bought Turkey red dyed goods
in the market. I have known the quality of Messrs. Ewing and Co.’s goods for
years past. I have had samples brought to me from the market as Mr. Ewing's
goods. I cannot say whether I saw the ticket on any of those goods. IVe do
not get any goods from the manufacturers. All we get are from purchasers. I
should not like to rely upon my own judgment in respect to Turkey red dyed
goods. I should call in my broker. I have known Swiss goods in the market

with an Elephant ticket on them.
other marks of Ewing and Co.

They are not called Hathi goods.

I know

The Singi mark or Lion mark for instance.

We have Steiner’s goods as well as Ewing’s.

I think that they bear a higher

price. Steiner’s goods have a ticket with a Horse’s head. I do not think that
Sterling’s goods are superior to Steiner’s.
lie-examined by Mr. Dayna—I have no doubt whatever but that the ﬁrst
place in the market is given to Ewing’s goods.
Patrick Keith—I am a member of the ﬁrm of Gladstone and Wyllie. I

know the Hathi ticket by reputation.

By Hathi goods are meant Ewing’s

(6)
Turkey red dyed goods. The IIathi ticket is one of the best tickets in the
bazar. My ﬁrm are agents for Hugh, Balfour and Co. Mackillan, Mackenzie
and Co. were agents here for the Sterling’s.
mark.

The Balfour's mark was a Ghora

Cross-examined by JlIr. Bell.—I have never bought any of Sterling's Tur
key red goods. I have casually seen the goods. I paid attention to the prices,
but nothing else. I have not the slightest idea how many Hathi marks there
were in the market. 1 never heard of any Hathi mark but one, namely, that of
Ewing and Co. I do not know the mark produced.
Thomas Kannie Grant to Zlfr Dayna—I am a member of the ﬁrm of Lyal]
and Grant. My ﬁrm has been in the habit of receiving Turkey red dyed goods
from Messrs. Sterling and Co. They have borne many tickets. One was an
Image ticket, one a Horseman ticket, one a Boar’s head ticket, and one a Clock
ticket.

There may be others, but I do not remember them.

To my know

ledge Messrs. Sterling and Co. never sent any Elephant tickets. I consider
Ewing’s Turkey red dyed goods to take the ﬁrst place in this, market. The
value of Ewing's Turkey red dyed goods is now about 6-4, and that of Ster
ling’s is about 5-12. I have always understood the Hathi ticket to represent
Ewing and Co.
Cross-examined by Mr. Bell.—I have heard for years that Ewing‘s goods
are the same as what are generally called Hathi goods. I have never seen the
ticket (produced) before. I never bought Ewing’s Turkey reds myself in
Calcutta. I have received Steiner's Turkey reds. The goods (produced) are
Steiner’s goods. Their value is from 5 to 5-8 a yard. I have had a great deal
of experience as to the excellence of goods in respect to color. The color of
the patterns (produced) is inferior to the Swiss color, but it is a superior color
for Glasgow. I should not expect Glasgow goods to bring a higher price than
Swiss goods. The texture of the plaintiff's cloth is better than the texture of the
defendants'.
To the Court—The quality of the cloth is sufﬁciently near for both to fetch
the same price with the same ticket. With diﬁ'erent tickets there would be a
difference in price, but not very material.
This closed the plaintiﬁ's’ case, and it being past 4 o‘clock, the Court ad~
journed till the following day, when Mr. Bell opened the defendant’s case as
follows :—
Mr. Bell.—Instead of having this case determined at home, the unusual
course has been adopted of the agents here suing other agents. The plaintiﬂ's

receive a commission on all Turkey red dyed goods sold by them in Calcutta

(7)
bearing the trade marl: in question. Now an injunction could have been ob
tained at home, which would have prevented any goods bearing the said trade
marks from being sent to any part whatever. Now Mr. Murdoch, one of the
chief witnesses for the plaintiff, admitted that he knew nothing about these trade
marks till two years ago. I certainly should have expected the Court to have
been favored with the testimony of at least one native witness to shew the cir
cumstances under which the goods have been bought in Calcutta. I expected to
see nine or ten witnesses put into the box to swear that they had bought Turkey
red dyed cloth with the Hathi ticket under the impression that it was Messrs.
Ewing and Co.'s cloth.

I say that the Court is entitled to have such evidence,

and that in the absence of such evidence, it is perfectly justiﬁed in assuming that
such evidence is not produced, simply because the plaintiffs are not able to pro
duce it. The Court is entitled to go much further in this country than at home
to protect natives, but this difference does not extend to granting injunctions
where there is no evidence that natives have been deceived. The foundation of
all these actions is ﬁrst to prove the title to the mark which cannot be done, ex
cept it be shown that native merchants buy the goods under that mark as the
goods of the ﬁrm using that mark. Now why did Messrs. Ewing and Co.’s
clients alter their mark, as they confessedly did in 1860?

If they had so good

a title to the mark, why did they add their names in the Devauagri and Bengali
character ? My friend, Mr. Doyne, commented on the plaintiffs sticking to their
ticket. Now we know that the ﬁrm of Messrs. Ewing and Co. have used the
marks of the Elephant, the Lion, and the Parrot. Sometimes actions of this
kind are brought for the purpose of pufﬁng goods by showing the supe—
riority of the goods of one ﬁrm over those of another. There are ﬁve different
Hathi marks in the market besides those used by the plaintiff, and the difference
between the tickets used by the plaintiff and some of these, is much less than

that between those used by the plaintiffs and defendants, for not only is there a.
difference in brightness of color, but also in the position and appearance of the
Elephants. Now the rule of law is that the similarity of mark must be such as
to deceive a man dsing ordinary care. As to the relative qualities of the goods,
the witnesses for the plaintiffs have learnt rather towards the goods of the plain
tilfs, but the witnesses of the defendant will shew the reverse.

The Court.—I confess that I do not see the importance of' proving the dif
ference of price. The question is not whether the native is deceived, but whe
ther the plaintiff is injured.
111'. Bell.-—In general the price would not be material, My Lord, but in this
case my learned friend, Mr. Doyne, endeavored to draw from the difference of
value a reason why the defendants should strive to imitate the trade mark of

(8)
the plaintiﬁ'. To sum up, I say, that the plaintiffs have not given legal and legi
timate evidence as to the title of the trade mark. The case, as put by them, is as
meagre as any case which ever came into a Court of Justice. \Vith regard to my
case, Mr. Steel will give his evidence as to what his knowledge of the mark
is, but in addition to that I shall call a considerable amount of native evidence,

which will, I think, shew satisfactorily what the real facts are.
James Steel.—-I am a partner in defendant's ﬁrm. I have had great experi
ence in several leading ﬁrms in Calcutta. I have had a great deal to do with
Turkey red dyed goods. I have known the mark complained of during the last
ten years. I have known it afﬁxed to Twills, Jaconets, and Prints. Formerly
it was without the name of Sterling, latterly the name has been added. The
name was added eight months ago. The other ticket was exactly the same, but
there was no name. I knew Ewing and Co.’s mark vaguely when this action
was threatened. I sent for it then. I never purchased Ewing’s Turkey red
dyed goods with Ewing’s mark on them. I have known other Hathi marks on
Turkey red dyed goods in the Calcutta market. The one produced is Huber’s
mark.

I have known it since I came out, namely, for some twelve or fourteen

years. I do not know what the natives call it. I have never known Turkey red
goods in the market by the name of Hathi goods alone. Sterling and Co. have
lately sent out a new ticket. I designed it from the Hindoo mythology. The
design was a woman suckling an Elephant. My present ﬁrm has received con
signments from Messrs. Ewing and Co. We have received some with the Parrot
mark. They also use the Lion ticket. I have never seen any of their goods
come from Bombay with the Hathi mark upon them. I have bought lately ﬁve
cases of Steiner’s goods. I paid ﬁve annas two pie per yard. The same day I
was offered one pie more per yard for Sterling’s goods. In my opinion the dy'e
of Sterling’s is better than that of Ewing’s. I consider myself a judge of color.
I believe Sterling’s House has been established in Glasgow about 100 years.
Messrs. Ewing and Co.’s House has been known by me for fourteen years.
Cross-examinedq—I was about twelve years ago in the House of Messrs.
McVicars, Smith and Co. They were the agents for Messrs. Sterling and Co.
The goods used to come out with the disputed ticket upon them. Another
ticket was also used. It was a small Crown ticket. I was afterwards in Smith,
Farie’s House. We used to receive Messrs. Sterling’s goods then with the
same ticket. We never received the Image ticket. IVe have never received
goods with the mark of a Swan, a Boar's head, or a Clock.

Kilburn and Co.

were agents of Messrs. Sterling and C0. some time back. We adopted the
Image ticket, because I told one of the partners that the ticket was getting too
common.

(9)
The Court.—-The evidence is so conﬂicting that I shall not decide this case
until a commission has issued to England for the purpose of ascertaining which
of the parties has a title to the mark. Money in this case is no object whatever.
The plaintiff and defendant, as at present standing, have no interest probably in
the matter, but, as regards the ﬁrm in Glasgow, the question is one of supreme
importance.
Mr. Bell.—~I should wish to call one more witness before the case is

uljourned.
Francis Beer.—-I am in the ﬁrm of Cohn, Ficlman and Co. We sell a
quantity of piece goods. I was formerly in the ﬁrm of Bishop and Co. I have
resided in Calcutta since 1848. I know the Elephant mark produced. I have
known it ever since I came out here.

I do not_see any resemblance between

the two Elephant tickets produced, that of Messrs.
Sterling and Co.

Ewing and Co., and Messrs.

Court.—The case will be adjourned until after the commission. No in
junction will be granted in the meanwhile, but the defendants must keep an ac
count of what they sell.
Case adjourned sine die accordingly.

AUGUSTUS GABRIEL ROUSSAC, AND THE BENGAL PRINTING COMPANY LIMITED, vs.
W. THACKER AND omens.

Alleged Infringement of Copyrzlght—hlotz'mfor Injunction—General Rosem
blance insufficient to establish the Rz'ghL—Proof of unfair and undue use
necessary in all cases.— IVhere there is no original matter in the work, the strongest
evidence of servz'le imitation and piracy must be aﬂ'orded.—Total failure of
Phinhj'a’ case in this instance—Decree in favor of Defendants—Suit dismissed
with No. 3 costs.
.lIr. Bell and Mr. Paul appeared jbr the Plaintiffs.
lllr. Doyne and Mr. Graham appeared for the Defendants.
Mr. Justice IVells.-—The plaintiff's claiming to be proprietors of tﬂﬂee
books respectively, entitled “The New Calcutta Directory” for 1862, “The
New Quarterly Alphabetical List” for October 1862, and the Almanack
“Diary” for 1862, ﬁled their plaint, on the 30th January 1863, against
the defendants, the proprietors of a book, entitled

Thacker's

Post Olhce

Directory, which, with certain color-able alterations, the plaintiff alleges in
the plaint to be a reprint of the said books published by the pluintiﬁ‘, and
B

-. -. :_
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Int-‘5'. .—

in which the copyright of the plaintiﬁ" was then subsisting, and that the
defendants printed the same for sale, without the consent in writing of the
plaintiff; and the plaintiff's claim damages to the extent of Rupees ten
thousand, and seek to have the defendants restrained by injunction from sell
ing any more of the said “ Thacker’s Post Ofﬁce Directory,” and also to have
an account taken of the proﬁts made by the sale of the latter work up to the
time of the hearing of the cause.
The following issues were framed and recorded when the case came on for
a ﬁrst hearing under the 139th Section of Act VIII. of 1859:—
1. Whether the plaintiffs are registered proprietors of the publications
mentioned in the plaint or either of them ?
2. Whether the plaintiffs, if registered proprietors, are entitled to the
copyright claimed in the plaint to any and what extent?

—_ i -. -__
q“;
-i-

3. Whether the plaintiffs are entitled to recover any and what damages for
the improper infringement by the defendants of the plaintitfs’ said copyright T
4. Whether the plaintiffs are entitled to restrain the defendants, by injunc
tion, from publishing or selling the publications complained of T
It appears that the Directory of the plaintiffs was ﬁrst published in the year
1856, and the copyright of the Directory for the year 1857 was registered
under Act XX. of 1847, in March 1857.
In the year 1854 the plaintiff
Roussac entered upon a compilation of Samuel Smith and Company’s Di
rectory for 1855, and he got half the net proﬁts; one of the publishers of
Smith’s Directory, being Messrs. Thacker, Spink and Company.
Previous to the publications of Thacker’s Directory in 1863, the following
works had been published in previous years :—
lst.—Samuel Smith and Company’s Bengal Directory and Almanack com
menced as far back as the year 1830, and continued up to 1858.
2nd.—The Bengal Directory and Annual Register, compiled by Lewis,
being a continuation of Samuel Smith and Company’s.
3rd.—Sanders, Cones and Company's Calcutta Alka and Book of
Directions from 1858 down to the present time.
4th.—The Bengal Directory and Register, published by Scott and Com~
pany for 20 years down to 1850.
5th—DeSouza's Book of Directions.
Gila—The Quarterly Army List from 18-19 down to 1861.
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Why—The Bengal Civil Service Gradation List from 1849 to 1863.
Slh.—-Ilay and Company’s Pocket Diary and Almanack for 1862.
I {NIL—Payne and Company's Diary for 1862.
lOtb.- The Post Ofﬁce Guide by C. K. Dove, 1855.
“Ha—The Post Oﬁce Manual, 1858.
12th.—The Churchman‘s Almanack.
13th.—The East Indian Register, published by H. Allen and Company.
I-lth.——The Calcutta University Calendar.
l5th.—-Roussac’s Directory from 1856 to 1862.
Milk—The Calcutta Gazette.
I have enumerated the above Directories and Almanacks for the purpose
of reviewing the common sources of information

available, when

the

de

fendants commenced their publication in the year 1863.
I may observe that Roussac’s Directory is, in many respects, a superior
work to that of the defendants, the former containing much more informa
tion, and there is no comparison as to the mode in which the two books have
been got up.
Before examining the afﬁdavits and evidence adduced at the hearing of
the suit, it is necessary to consider three preliminary legal objections raised

by Mr. Doyne on behalf of the defendants :—
Firstly.--It was contended that the plaintiﬂs’ publications set out in the
plaint, could not be made the subject of copyright under Act XX of 1847, and
the learned Counsel relied principally on the language of the Preamble‘of
that Act which is very general. It is as follows :—
“An Act for the encouragement of learning in the Territories subject to
the Government of the East India Company, by deﬁning and providing for
the enforcement of the right called copyright therein.”
It must be conceded that the Preamble favors the construction of the de
fendants’ Counsel, but a Preamble, although it is often allowed to assist the
construction of the Sections that follow it, when there is an ambiguity in them,
cannot be allowed to control the express words of the enactments when they
are clearly expressed and repugnant to such Preamble. In construing Acts of
Parliament, we are to look not only at the language of the Preamble, or of any
parli<-ular Section, but at the language of the whole Act.

In other words an
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Act of Parliament ought to be so construed as to advance the objects con
templated by the Legislature. And, on reference to the Sections of Act XX.
of 1847, it must be admitted that the language used, may be construed so
asto embrace publications, such as those set out in the plaint. The English
Copyright Act V. and VI. Vict. 45, andlthe repealed Act VIII. Ann 0. 19, entitled

“an Act for the encouragement of learning" contain provisions in some respects
similar to those of the Indian Copyright Act.
Copyright in India, as in England, is a right regulated by Statute Law.
The general doctrine, in reference to Copyright in publications of the class of
maps, road books, calendars, chronological and other tables, is not easily
deﬁned. “ All human events,” says Lord Erskine in Mathewson and Stool-dale,
“ are equally open to all who wish to add to, or improve the materials already
collected by others making an original work.” On the other hand in Longman
and Winchester, 16, Vesey 4,269, Lord Eldon said he could not go the length
of saying that there could not be copyright in such works, and that though
every man has an undoubted right to compile a book from those sources which,
whether in nature or in other books not subject to copyright, are public
property and open to all.

Yet, if one man has with mental labor compiled such

a book, another man shall not servilely copy from that book. The view, eX
pressed by.'Lord Eldon, has prevailed in the Courts both in England and
America down to the present time.
I have not felt myself at liberty to put a construction on Act XX. of 1847,
apart from the decisions pronounced by the Judges under the English Acts, and
certainly the decisions in England go the length of holding that such publica
tions, as those referred into the plaint, may be protected ; consequently I hold in
the present case that the plaintiffs might, under special circumstances, maintain
their suit for an infringement of copyright under Act XX. of 1847, To what
extent a work of this description is entitled to protection, I shall consider
hereafter.
_
The second point, raised by Mr. Doyne, is as to the insufﬁciency of the
Registration of the October Quarterly List, and the decision of this question turns
upon the construction to be put upon the Eleventh Section of Act XX. of 1847.
The point is one of considerable diﬂiculty, but I am of opinion that the
registration of the July Quarterly List did not dispense with the necessity of
registering the October Quarterly List.
The Eleventh Section of Act XX. provides “that the proprietor of the
copyright in any Encyclopzedia, Review, Magazine, Periodical work, or other
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work published in a series of books or parts, shall be entitled to all the beneﬁts
of the Registration in the office of the Secretary to the Government of India
for the Home Department, under this Act, on entering in the said book of Re
gistry, the Title of such Encyclopsedia, Review, Periodical work, or other work
published in a series of books or parts, the time of the ﬁrst publication of the
ﬁrst volume, number, or part thereof, or of the ﬁrst volume, number, or part
ﬁrst published after the passing of this Act, in any such werk which shall have
been published heretofore, and after the passing of the said Act of Parliament

III. and IV. William IV., c. 85, and the name and place of abode of the pro
prietor thereof, and of the publisher thereof, when such publisher shall not
also be the proprietor thereof.”
I consider such Quarterly List a separate and distinct book, and that the
plaintiﬁ‘s have not complied with the provisions of Act XX. of 1847. Conse
‘ quently the plaintiffs are not in a position to sue the defendants in respect of the
infringement of the copyright of the “ October Quarterly Number," it not
having been registered under Act XX. of 1847. The 14th Section enacts that
the proprietor of copyright in any book shall not maintain any action or suit at
law or in equity under the provision of the Act, in respect of any infringement
of copyright which has not been registered.
The third preliminary question, raised for my decision, turns upon the
admissibility of aCertiﬁcate of the Registration of the “ New Calcutta Directory”
for 1857.

I admitted the document at the trial, but certainly not for the pur

pose of enabling Mr. Bell to go into evidence with a view of proving an in
fringement of the copyright in that book, but on the ground that the registra
tion of the book inquestion might have some bearing upon the general case.
Upon further consideration I am clearly of opinion that the plaintiﬁ's not having
alleged in their plaint, that the copyright in the Directory of 1857 had been
infringed, they are not now entitled to go into a case not raised in the plaint or
by their written statement.
I now proceed'to the examination of the aﬁidavits, and the mass of parol and
documentary evidence adduced at the trial which lasted ﬁve days, during which
seventeen witnesses were examined, and forty-ﬁve Exhibits put in evidence.
The facts of this case, which is one of great importance, have received_at
my hands the most anxious attention and consideration.
In cases like the present the usual practice inEngland is to refer the subject
to an Ofﬁcer of the Court, whose duty it is to report the result of his comparison,
and the Court acts upon such a report in making its ﬁnal decree.

The duties,

1
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hitherto performed by the Master, so far as regards the current business, have now
devolved on the Judges themselves. Consequently I have been obliged in this
case to enter not only into a minute investigation and comparison of the rival
works, but also of the earlier Directories.

Mr. Roussac, in his afﬁdavit, says that Thacker’s Post Ofﬁce Directory is a
piracy of the one published by himself. In dealing with the facts I shall assume
throughout that the Quarterly List of October 1862 has been properly registered.

I have adopted this course, as in the event of this case being appealed, the
learned Judges may not agree with me in the construction I have put on the
Eleventh Section; and, if I now shut out from my consideration the complaint in
reference to the October Quarterly List, the case might have to be heard again
at a ruinous cost to the parties. The defendants will not be prejudiced in the
slightest degree, and the entire case, relied upon by the plaintiffs, will have
received full consideration at my hands.
Almanac/c Calcndar.-—The ﬁrst cause of complaint relates to the description
of the weather and incidents of particular months which the plaintiffs allege,
have been copied from their Directory. The defendants in their aﬂidavit state
that so far from being original matter belonging to the plaintiﬂ's, on it the same
has appeared from year to year in the Bengal Directory and Annual Register
of Samuel Smith and Company of the year 1856, and earlier, and subsequent
years, and in Sanders’ and Cones' Almanack since the year 1859, and in Payne's
Diary for 1862, and they further assert that the descriptive notes in Part I. of
Thacker‘s book will be found published from year to year as early as 1846.
Although this part of the case was not abandoned by the plaintiﬂ's, it was certain
ly not seriously pressed at the hearing of the suit. I have examined the
diﬁ'erent books referred to in the defendants‘ aﬁidavit, and the result of my
inspection is altogether corroborative of their statements. I am satisﬁed that
the descriptive notes in Roussac are palpable plagiarisms from-earlier works.
Civil List—The ﬁfth paragraph in the plaintiﬁ's’ aﬂidavit states that pagess

and 9 of Part II. of the defendants’ books, containing the “Disposition of the
Civil List,” are copied from pages 17 to 20, of the plaintiffs‘ publication, the
“New Quarterly Alphabetical List for October last," and in support of
this charge instances some errors which they assert have been copied by the
defendants. The descriptions of “Lieutenant-Col. R. Williams and Lieute
nant O. M. Glubb" 'are referred to for that purpose, and other names inserted
in the “Alphabetical List of Civil Servants," are described as errors which
are corrected in the plaintiﬁ's’ Directory for 1863.
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The defendants in their afﬁdavit state that the second Part of their Directory,
under the heading “Civil Directory,“ consists partly of a Civil Service List,
the materials for which were supplied to them by Mr. VVetherall, an Assistant
in the Civil Fund Ofﬁce, and the compiler of a work, entitled

“The Bengal

Civil Service Gradation List," which he commenced publishing in the year
1849. Mr. Wetherall was examined at the hearing of the suit on behalf of the
defendants, and his evidence proved completely the correctness of the statements
contained in the defendants’ aﬂidavit. Mr. Wetherall compiled the list from
information obtained in his oﬂice to which he had access.
Messrs. Thacker and Spink applied to him in September 1862, for informa
tion, and he agreed to furnish the information required for a consideration.
Mr. \Vetherall supplied the printer of “ Thacker’s Directory” with a copy of
his own Gradation List, interleaved with corrections, and the proofs contained the I

corrections up to December 4th, 1862. I have compared both Roussac's Di
rectory and Thacker’s with Wetherall’s Civil Gradation List, and I am perfectly
satisﬁed that the information, supplied by Mr. Wetherall, was compiled without
any reference whatever to Roussac‘s Directory. The name of “ Lieutenant—Col.
Williams" appears to have been inserted in \Vetherall's last Gradation List, and
in Hay’s Almanack the names of “Lieutenant O. M. Glubb” and “ Lieute
nant-Col. Cunningham" are mentioned under the head of Jllilitary
Secretary.
On further comparison of the plaintiﬁ's’ Directory with the defendants’ Direc
tory and \Vetherall's book, I have discovered that all the errors, described in
Mr. Ronsac’s aﬂidavit, as occurring in the defendants’ Directory, are, for the
most part, contained in \Vetherall’s last list.
Mr. Young admits having set up from Roussac’s Directory the information
respecting the Thanessur Station.
Law Dz'rcctory.—-The plaintiﬁ's :ilege that page 1 of Part V. of the defendants’
Directory is almost entirely copied from pages 233 and 234 of the plaintiffs'
publication, the New Quarterly List, the division of type and italics being in

each caseidentical.

The defendants answer this part of the case by pointing

out tocorrectionsand additions; and, onacomparison of the two books, it will

be found that the names of the Hon’ble II. S. M'az'ne, Sir C. Trevelyan, R. S.
Ellis, A. A. Roberts, Baboo Ramgopaul Ghose, and the Hon’ble Ashley Eden
are mentioned in Thacker's Directory, and not in Roussac’s “ October Quarterly
List.” And the names of H. D. H. Fargusson. and the lllaharajuh of Puttiallah,
which are mentioned in the plaintiﬁ‘s’ October Quarterly List, are omitted in
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the defendants’ book. I have compared the plaintiﬁ's’ Directory with Samuel
Smith and Co.’s of 1855, and I ﬁnd that at page 1, Part V. of the latter, the,
division of types and italics is identical with that

in both the Plaintiﬂ'a' and

defendants' publication.
Mr. Young in his evidence admits that he took page 1 of Part V. from
Roussac, and sent it to Mr. Kirkpatrick, a Clerk in the ofﬁce of the Legislative
Council, to be corrected, and stated that it was printedas corrected by Mr.
Kirkpatrick. The next complaint has reference to the Ofﬁcers of the High

Court.

The plaintiffs say that page2 of Part V. of the defendants' publica

tion is an exact copy of page 235, of the plaintiﬁ's’ “October Quarterly
List.” The defendants say that the differences are very material; and,
on a comparison of the two books, it appears that several additions are,
inserted in the defendants' book, as for instance, the name of “J. P. Grant"
as Ofﬁciating Remembrancer of Legal Aﬁ‘airs. The allegation, as to simi
larity of arrangement, is again insisted upon. Mr. Longueville Clarke, an
Advocate of long standing, and distinguished for his accurate knowledge of
all matters connected with the late Supreme Court, prepared, at the instance of
Mr. Spink, the List of Advocates; and in all probability, in the preparation of
that list, he consulted Roussac’s Directory, as he had a perfect right to do; and
that may account for the insertion in the defendants’ book of certain errors and

inconsistent descriptions appearing in both books. Mr. Young stated at the.
trial that the List of Attornies was made up from forms ﬁlled up by the diﬂ‘er
ent ﬁrms, and from information obtained from Mr. Swinhoe, Honorary
Secretary to the Calcutta Attorneys7 Association ; and he admitted that he took
from Roussac, page 6, Part V., and sent it to Mr. Harwood of the Police to be
corrected with- the additions of Mr. Spink.

Of course Mr. Young went to

the latest book, as he says to save corrections of the press.
Clerical Direct01y.-—I pass on to the next subject of complaint, and the
plaintiffs say that page 1 of Part VII. of the defendants’ book is copied from
page 1 of Part II. of the plaintiﬂ's’ Directory, and they rely upon the .circum
stance of the order in which the Churches and Chapels are arranged in
Thacker's Directory.
The defendants say in their aﬁidavit that they submitted to Mr. Abbott, the
Registrar of the Diocese of Calcutta, a list, and that such list was set up from

aform used in similar publications. Now the defendants, in making this state
ment, must have been misled and deceived by Mr. Young, for, although it may
be perfectly true that other publications contain lists in the same form,
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i it was admitted at the trial by Mr.

Young that the list submitted to Mr.

Abbott was setup from Mr. Roussac’s Directory. I have carefully compared
the defendants” book with three other publications—“Roussac’s Directory,” “ The
Churchman’s Almanaclc," and “Samuel Smith's Directory of 1855," and I ﬁnd
that the lists are substantially the same, the greatest similarity being between
Roussac‘s and the defendants’, but the Thakurpulcur Chapel and the Kistopore Cha
pel, which are inserted in the former, are omitted in the latter. In the “ Church
man‘s Almanack," St. Peter’s Church is placed before St. Thomas’ Church,
whereas in “ Roussac’s Directory" of 1862, in “ Samuel Smith's Directory of 1856,"
and the defendants‘ book, St. Thomas’ is placed ﬁrst. It appears that certain
alleged errors, in Roussac‘s hook, occurring in the description of the Missions,
have been copied into Thacker's Directory, and the plaintiffs rely upon the
mist-spelling of the names of several Missionaries, and I cannot reconcile the
repetition of these errors with any other supposition than that they were co
pied from Roussac's Directory, and not corrected by the individuals who had
forwarded to them the lists for correction. It was contended by Mr. Doyne,
that inasmuch asthe returned lists contained the names as spelt in the defend
ants’ Directory, probably the names are not mis-spelt. I think this can hardly
be the case, and that the errors occurred in the manner therein suggested.
Religious Societies—The plaintiffs allege that pages l3, l4, and 15 are arrang
ed identically in the same order as pages 3, 4, 5, 6, 7, and 8 of Part VI.

of plaintiﬁ's’ publication, and several errors are pointed out in the afﬁdavits which
have been c0pied by the defendants into their publications.
The defendants on the other hand say that the same arrangement is to be
found in Samuel Smith‘s Bengal Directory of 1856, and that the list of each
Religious Society was sent by the defendants to the Secretary of each Society
for correction. This averment is corroborated by the parol evidence of
Mr. Young. I have myself made a close comparison of the two books on this
point. I have also compared Roussac‘s Directory with that of Samuel Smith's
of 1855, and it is manifest that the type and arrangement are almost identical.
Educational Directory—Under this head two or three errors appear in
both books. Plaintiffs point out specially the description of the Doveton
College.
The defendants on the other hand say that the list in this
case was submitted to Mr. Bruce, one of the Masters, and was passed by
him as correct. On comparing the two books, I ﬁnd many differences. ,Thc
plaintiﬂ's refer also to the description of Bishop's College in the two

books.

The defendants assert that the plaintiffs‘ book is a mere copy
0
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of the account contained in the “Churchuian's Almanack." I have com
pared this book with the plaintiﬁ's' and defendants' Directories, and it is
abundantly clear that both the plaintiffs and the defendants have used the
“ Churchman’s Almanack” to a great extent. I do not say improperly. The
Reverend Editor of the “Churchman's Almanack" was examined at the
trial, and stated that the information, compiled by himself, contained in his
Almanack, appears in Roussac’s Directory. In the description of the Calcutta
University in the defendants‘ book, there are 50 names not mentioned in

the last edition of Roussae.

Under the head

“Department of Public In

struction" the omissions, alterations, and corrections in the defendants‘ Directory

are considerable.
Commercial Directory—The plaintiﬁ's in terms charge the defendants with
having copied from their book the list of Merchants, and in support of their

allegation they point out two errors, “one in reference to W. H.
Baily," whose name, though properly omitted in the Quarterly List, appears
in the plaintiﬁ's’ Directory, and also appears in the defendants’ Directory;
and another in the case of “ J. E. Machlachlan," whose address is correctly

stated in the October Quarterly List, but incorrectly stated in the two
Directories, the same mistake occurring in both.
The defendants on the other hand rely upon differences in the two books,

and explain that the names in this part of the publication were compiled
chieﬂy from returns from runners employed by the defendants, and that
changes which occurred late in the year, could not be introduced.
Much the same complaint is preferred against the defendants as regards
the list of brokers, and, substantially, the same answer made as

in the last

case.
Disposition of the Trade List—Here again the plaintiﬁ's rely upon the
insertion of errors in

the

defendants’

book, and mention

especially

the

names of “ .Frlrs. Caldwell, “Mrs. Farquhar,” and “ Mrs. Ross," all boarding
house-keepers.
The defendants say that these names of _Farquhar and Ross appear in
the Almanack of Messrs. Sanders and Cones and in Payne‘s Diary, both pub

lished in the year 1862, before any of the plaintiﬂ's' publications were
registered. I have looked into these publications, and I ﬁnd the names as
stated by the defendants in their affidavit.
The Quarterly List jbr October omits the name of Mrs. Farquhar, and
contains that of Mrs. Ross, and this rather shows that the defendants did

not
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depend only on the publirations of the plainliff. Mr. Bell pressed upon
my attention the circumstance of the mis-spelling of Mrs. Calrlu-ell's name in
both books. Mr. Doyne contended that it was by no means certain that the
name was mis-spelt. The parol evidence of Mr. Roussac is corroborative of
the plaintiffs' afﬁdavit, and again it. is more than probable that Mr. Young may
have set up from Roussac the name of Jlfrs. Caldwell.
Mr. Young stated at the trial that Part X. of the defendants’ Directory was

made up partly from Trade returns, and partly from Street returns, and that
except in using Roussac’s Directory for addresses, the whole was made up
from original returns.
Conveyance Directora—I think Iam correct in stating that the plaintiﬁ's’ aﬂ'i
davit does not specially prefer any complaint under this head; there is a gene—
ral allegation “ that in several other respects,” but, at the hearing of the suit,
the conduct of the defendants, in reference to the Conveyance Directory, was
a question in the cause. Mr. Young says that the portion from pages 1 to 24
of Part XI. was compiled from original prospectuses received from the different
Companies.
The evidence of Mr. Batchelor, the Traﬁic Manager of the East Indian Rail
way Company, is conﬁrmatory of Mr. Young's statement. Mr. Batchelor stated
that, upon being applied to by Messrs. Thacker, Spink and 00., he gave
directionsto the Oﬁicers in his establishment to send all the information re
quired. Mr. Pierce also of the East Indian Railway supplied the list of persons
employed in his Department.
Docking Companies and Docks—The plaintiffs in express terms my that the
description contained in pages 28 and 29 of Part XI. of defendants’ Directory,
is copied from pages 88 m. and 88 n. of Part VIII. of plaintiffs’ book. The
defendants answer this head of complaint by stating that the same ar
rangement is to be found in Smith’s Directory for 1858. And it will be found
on reference to the two books that there are some striking differences in the
statements. In description of the Calcutta Docking Company, the defen
dants’ book states the capital of the Company and the names of the Directors
both, which particulars are omitted in the plaintiﬁ's’ book. There are other
differences which I think it unnecessary to state in detail.
Banking Directory.-—The plaintiffs say that the description of the various
Banks at pages 1, 2, 3, 4, 5, 6, and 7 of Part XII. of defendants‘ book, is copi
ed from the defendants’ book.

The evidence of Mr. Gordon, an Ofﬁcer in the

Bank of Bengal, who was called on the part of the defendant, went far to rebut
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this head of complaint. Mr. Gordon stated that he received a slip from the
Secretary of the Bank, sent by Thacher and Spink, and that he corrected the
slip, and sent it to the defendants. Mr. Gordon distinctly stated that he corrected
it without lookingr at any other book, and that he made corrections and several
additions; and it also appears that he corrected slips for the plaintiff, and for
Sanders and Cones. I have compared the descriptions of the Bank of Bengal in
the 2 Directories, and alterations, omissions, and corrections amount to 22.

It

will be found that in the defendants' book detailed particulars are given of the
North-Western Bank of India in liquidation, which are not noticed in the
plaintiﬂ's‘ book.
Assurance Directory.—The plaintiffs do not in their afﬁdavit make a speciﬁc
charge under this head, but the matter was discussed at the trial. Mr. Roussac
gave evidence touching this part of the case. Mr. Young stated that the
description of the Insurance Ofﬁces was taken from original pamphlets
supplied by the ofﬁces. Of course the ofﬁces would have a direct interest
in furnishing the information. Mr. Young admits that he set up from Rous
sac the Marine and Fire Offices, and sent the lists for correction.

And it will

be found on reference to the two books that the defendants have inserted at.
least three Companies not mentioned in the plaintiﬁ's’ publication.
Post Oﬁice.—The afﬁdavit of Mr. Roussac contains two distinct chargaz—
Firstly, that the Table of Distances at pages 6 to 12 of Part VII. of defend
ants’ Directory, is an exact reprint from the Table contained in plaintiffs'
Directory at pages 59 to 64 of‘ Part I. And it is pointed out, as a circum
stance corroborative of plaintiffs” statement, that certain errors, contained in the
plaintiff‘s” book, appear also in defendants’ publication. Mr. Roussac stated
at the trial that he compiled the postal distances from an old book he dis
covered at Bombay, and from returns obtained from the Mofussil and the
Punjaub Government. I was struck at ﬁrst with this evidence. Mr. Rous
sac, in a subsequent part of his evidence, stated that he could not exactly say
from what book he had originally taken the postal distances. And, when his
attention was called to the East India Register and Army List, he could not say
that the Table of Postal Distances in his book. was not taken from this pub

lication. I have examined with much care the postal distances contained
in the “East India Register," in “Samuel Smith‘s Directory for 1856," in the
“ Bombay Directory for 1862," and in “Sanders” and Cones’ Book for 1861," and
I ﬁnd that the Postal Distance Table, inserted in the plaintiﬁ's‘ and defendants'
Directories, is almost identical with that contained in the publications I have
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alluded to.

It is far from my wish to say one word derogatory to the charac

ter of hit.

Roussac, whose industry and perseverance is worthy of praise,

but I must say that Mr. Roussac‘s evidence, as regards the postal dis
tances, was exceedingly unsatisfactory. Before Iconsider the evidence of Mr.
Dove, the Post—Master General of Bengal on this point, I will consider the
complaint made by Mr. Roussac as to the “Post Oﬂice Rules.” It is stated
in the plaintiﬂ's' afﬁdavit that these rates are also taken by the defendants
from the plaintiffs’ publication. The defendants say that the information, con
tainedin Part XIV. of their publication, was supplied to them by Mr. Dove,
and they assert that the “ Postage Rates" contained in their book, are not
taken from Roussac, and that the same have long been public property pub
lished in the “ Post Ofﬁce Manual" in the “ Post Oﬁice Guide” published
by Mr. Dove, in Sanders' and Cones' “ Almanack" in 1862, in the “ Church
man's Almanac-k" for 1862, and in Hay and Company’s “ Diary” for 1862.
I have carefully collated the postage rates contained in these different publica
tions, as well as these contained in the plaintiﬁ‘s’ and defendants' Directories,
andl have no difﬁculty in saying that in my judgment the “ rates of postage,"
contained in all the Directories and Almanacks mentioned above, are sub
stantially one and the same' Mr. Dove, in his evidence, places the matter beyond
all doubt. Mr. Dove says, in reference to “ postage rates," inserted at page 13 of
part XIV. of defendants’ book, that the matter is taken for the most part from
the Post Oﬁce Schedule abstracted out of Act XVII. of 1854; and, on the

question of “postal distances,” that, as far as Bengal is concerned, the greater
number of distances was published by him in 1855. Mr. Dove produced a set
of nine Polymetrical Tables, shewing the distances between the several Post

Ofﬁce stations, framed by Captain Taylor as far back as 1837. A Steam
Postage Schedule for the Post Ofﬁces in India, “The Bengal Postal Advertiser
for 1861,” and “ Table of Postage Rates." I have looked through these docu
ments with the view of ascertaining how far Mr. Roussac can lay claim to
having printed and published an original compilation in respect of the
postage rates.

Literary and Scientiﬁc Societies—Mr Young admitted at the hearing of the
suit that the portion from pages 1 to 7 in Part XV. of the defendants’ book,
was set up, from Roussac, and afterwards corrected by the Secretaries of the

different Societies. I have made a comparison between the two books as re
gards the Asiatic Society and the Dalhousie Institute. Iﬁnd 34 corrections
and omissions as regards the ﬁrst Society, and 27 alterations, omissions, and
corrections in the description of the other Society.
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Street Directory.—l new approach the consideration of that portion of the
plaintiﬂ's’ case which is not specially alluded to either in the afﬁdavit or
written statement, but which seems to me the strongest part of the plaintiﬂ's'
case, as I am satisﬁed the

defendants, by their agent, Mr. Young, have used

extensively the plaintiffs’ publication in the preparation of“ this part of their
Directory. It must be borne in mind that a Street Directory necessarily
involves considerable research and labor; and it is most important to ascer
tain the nature and extent of the use made of Roussae's. The learned Counsel
for the plaintiffs, Mr. Bell, rested this part of the plaintiffs’ case on the compari
son of the two books, and pointed out the insertion in the defendants' book of
several errors contained in the plaintiﬁ's' book. Mr. Young stated that he had
supplied the inhabitants with Circulars, and that he commenced his work in
August personally, and by employing runners, and by post out of' Calcutta;
that he employed two persons at 40 Rs. each per month, and several pcons.
I have devoted many hours to the wearisorne task of“ making a comparison of
the rival Street Directories.
I selected the names under four letters for a
minute comparison, and, in respect of' those names, I ﬁnd the corrections, addi
tions, and omissions exceed 350 in number.

Mofussil Directory.—Mr. Young stated that this portion of the Directory was
obtained from the Army List, the Civil List, and Roussac, and that in almost

every case the list was forwarded for correction either to the Post-Master or
some other ofﬁcial, in some instances to two parties, and that the returns were
printed as they came back corrected. Mr. Young admitted that the account of
Rewah was copied from Roussac, but, before doing so, he had applied to a Mr.
Coles for information. I have selected four places for minute comparison, Agra,
Allahabad, Meerut, and Umballah, and I ﬁnd the omissions, corrections, and
additions to be considerable—not less than 250 in number.
I have compared the description of Serampore and Chandernagore, and ﬁnd
8 differences in the former, and 10 in the latter.

Mr. Wyman, the Head Printer at the Military Orphan Press, stated that
the defendants‘ Directory was printed at that Press ; he proved that the book
was printed from manuscript returns. Mr. Wyman stated that he did not
receive instructions from Messrs. Thacker, Spink and Co. as to type, and it
appears that in 1859 Roussac’s Directory was printed at the Military Orphan
Press, and that in printing the defendants' book, the same type was used, con
sequently there is a close resemblance between the type of Roussac's book and
that of the defendants' book.
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Mr. Wyman was present on the occasion of Messrs. Barham and Spink,
ordering hlr. Young not to make use of Roussac's book.
Mr. Young was obliged to admit at the trial that he had made use
of Roussac's Directory, and had kept back from his employers, and also from
Mr. W'yman the fact of his having done so, and I must say that Mr. Young‘s
atﬁdavit is framed in a manner calculated to mislead not only the Court but the
parties to the suit. I consider Mr. Young's conduct in wilfully suppressing
facts in his afﬁdavit highly reprehensible. I have given this part of the case
my most anxious consideration, as considerable reliance was placed on Mr.

Young's afﬁdavit for the purpose of shewing that he used Roussac's Directory
with an animus furandi. I consider the defendants themselves acted throughout
in a straightforward and honorable manner.
I must now proceed to the consideration of the authorities bearing upon the
subject.
In the case of Hogg vs. Kirby in 8, Vesey, Junior, page 215, Lord Eldon
says:-“ As to copyright, I do not see why, if a person collects an account of
natural curiosities and such articles, and employs the labor of his mind by
giving a description of them, that is, not as much a literary work as any others
that are protected by injunction and by action. It is equally competent to any
other person, perceiving the success of such a work, to set about a similar work,
bondﬁde his own."
It is clearly settled not to be any infringement of the copyright of a book to
make bondﬁde extracts from it, or a bond ﬁde abridgment of it, or to make
use of the same common materials in the composition of another work
The correctness of this principle can hardly be questioned, but, as stated by
Mr. Justice Story at page 243 of his Treaties in Equity Jurisprudence, “ What
constitutes a hondﬁde case of extracts, or a bont'iﬁde abridgment, 01' a bond
ﬁde use of common materials, is often

a matter of most embarrassing in'

quiry.”
Most of the cases have been, not when a new book has been published 88
part of the old work, but when, under color of a new work, the old work has

been republished, as is the complaint in the present suit.

The case of Carl 75'

Longman, 1, East, page 358, was an action on the case for pirating a book, entitled

“ Catt/'8 New 111318111111] 0f the great Roads throughout England and lVales."
At the trial before Lord Kenyon, it appeaer that the original foundation of both

the plaintiﬂ'i!’ and defendants' books was a work ﬁrst published in 1771 by Air.
Paterson- In 1797 the plaintiff was employed by the Post-Master General to
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make an actual survey of the principal roads, and the book published by him
contained many material corrections of, and additions to, the last edition of
the original work by Paterson. The book published afterwards by the defend
ant, as the 12th edition of the original work by Paterson, appeared to have
been copied nine-tenths of it verbatim from the plantiffs’ improvements, and
many of the alterations were merely colorable. Under these circumstances
Lord Kenyon held that the plaintiff had no title on which he could found
an action to that part of his book which he had taken from Mr. Paterson’s,
but that he had a right to his own additions and alterations, many of which
were very material and valuable.
In Jllathewson vs. Stockdalc, 12, Vescy, Jr., p. 270, the ground

of the

work was a catalogue of names, appointments, and such other information
constituting the “ East India Calendar ,-" upon inspection of the books, though
there was some triﬂing variation in the titles, the mode of printing was exactly
the same, the pages contained the same number of lines, in the long list of
casualties, removals, and deaths, there was not the least variation, the Indices

moreover were the same, but the defendant had inserted some new matter,
principally the Ceylon establishment.
Under these circumstances the Lord Chancellor held that the plaintiff was
entitled to have the injunction continued until the hearing.
In Wilkins and Aitken, l7, Vesey, page 242, the doctrine as to what may
be considered an honest use of a preceding publication, was much discussed.
The plaintiff had published a work in one Volume folio, under the title of the
i “Antiquities of Magna Grazcia,’Y and the defendant published a treatise in one
Volume folio, entitled “An Essay on the Doric order of Architecture," in which
he inserted some parts of the plaintiﬂs’ work, but the greater part of the
' defendants' work was compiled by himself from materials common to both
parties. And on behalf of the defendants it was contended that the quota
tions, abridgments, and copied lines were such as might fairly be taken by one
author from another. Lord Eldon said, “ there is no doubt that a man cannot,
under the pretence of a quotation, publish either the whole or a part of another
work. The question upon the whole is whether this is a legitimate use of
the plaintiﬁ‘s’ publication, in the fair exercise of a mental operation deserving
the character of an original work. The effect, I have no doubt, is preju
dicial, and the injunction ought not to be dissolved.”
In Longman and Winchester, 16, Vesey, 273, the plaintiﬁ' and others
published in November 1808, a book under several titles, viz. “ the Royal Calen
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dar,“ “ the London Calendar," and “the Court and City Calendar."

The dc-'

fendant in M'ay 1808, published a work of a similar description under the
title of the “ Imperial Calendar " containing the same lists and wholly copied
from the plaintiffs' work, including some remarkable errors which were
exactly followed in' the latter work, Lord Eldon, in the course of his judg
ment, said, “Assuming that there may be a copyright in a work of this
description, there is not much difﬁculty in the rest of the case. Take the
instance of a map describing a particular country, and a map of the same
country afterwards published by another person; if the description is accurate
in both, they must be pretty much the same, but it is clear the latter publisher
cannot, on that account, be justiﬁed in sparing himself the labor and expense
of actual survey published by anbther. So as to “ Paterson's Road Book," it is
certainly competent to any other man to publish a book of the roads, and, it“
the same skill, intelligence, and diligence are applied in the second instance,
the public Would receive nearly the same information from both books; but

there is no doubt this Court would interpose to prevent a mere republica
tion of a work, which the labor and skill of another person had

supplied

to the world. The injunction must go; but I have said nothing that has
a tendency to prevent any person from giving to the public a work of this
kind, if it is the fair fruit 01' original labor; the subject being open to all
the world."
In Illawman vs. Tegg, 2,

Russ, page 385, the plaintiﬁ's claimed to be

the proprietors of a work, entitled the “Encyclopwdia Metropolitana" which

was commenced in January 1818, and was intended tobe completed in ﬁfty
wig, In August 1821 the plaintiff purchased the ﬁrst ﬁve parts, and
aﬁerwzrds published twelve other parts. In January 1826, the defendant!
Published the ﬁrst part of the work, entitled the “London EncyclOPwdia"
which was edited by the gentleman who had been the Editor of the ﬁrst

ﬁve parts of the “Encyclopaadia Metropolitana.” In March the 918111553
ﬁrst discovered that many of the articles in Tegg's publication Were copied
verbatim, or nearly so, from the “Encyclopwdia Illetropolitana." The
Lord Chancellor, in the course of his judgment, said, “ under all the
difﬁculties of this case it. seems to me that the proper way of proceeding
would

be

to

send it

to

the

Master

to

ascertain

all the parts of the

u Jam” Encyclopedia" which have been pirated from the “Encyclapwdz'a

)[alropolﬂuna." This becomes more necessary when you consider what the
language is which both Lord Mansﬁeld and Lord Ellenhorough have used
n
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in summing up to juries.

In respect to pirating dictionaries, charts, &c., Lord

Mansﬁeld expressly says that you are not merely to look at what is published
in the one work, being part of the other work, but that you are to consider
whether the matter alleged to have been copied has, upon the whole, been
used in such a manner as to shew that the party meant to give to the public
what might fairly be called a new work, or whether on the other hand, in
robbing the former author of so much of his work, he acted as Lord Ellen
borough expresses it animofurandi."
The true doctrine deducible from these authorities, seems to be expressed
by Lord Erskine in diathewson and Stockdale, that every man may take what is
useful from the original work, and improve the materials already collected by
others, if his mind is concerned in the compilation, endeavoring to make
improvements and additions.
Coming to the more modern decisions, I ﬁnd the same general principle
established.

In Lewis vs. Fullarton, 2, Beavan, page 6, the plaintiff was the

publisher of a work called “The Topographical Dictionary of England” the
ﬁrst edition was published in May 1831. The defendant commenced printing
in June 1832, and completed in May 1834, a book called “A New and
Comprehensive Gazetteer of England and lVales." Lord Langdale said, “ On a
comparison of the two books, it appears that a considerable portion of the matter,
which is contained in the plaintiii's’ work, has found its way into the work of
the defendant. Any man is entitled to write and publish a topographical
Dictionary, and to avail himself of the labors of all former writers whose
works are not subject to copyright, and of all public sources of information.
Having gone carefully through all the articles commented upon in the ar
gument and several others, I am of opinion that the defendants' work is, to a very
considerable extent, a piracy of the plaintiﬁ's’ copyright." See also Campbell vs.
Scott, 11, Simona, p 31.
In Stevens vs. Wildy, 19, Law Journal New Series Equity, page 190: It
appeared that a legal work, published by the defendant was, in a great mea
sure, a copy of a book published by the plaintiff. The Vice Chancellor said

“I think it is impossible to take up these two books and not see that there
has been very copious taking by the defendant. I do not think I am bound
to go through the whole book. The law at present is in conformity with
the old Roman Law, which is that, if the defendant will take the plaintiﬁ's'
corn and mix it with his own, the whole should be taken to be the plain
tiﬁ‘s. The injunction oughtto be granted."
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In the case Murray vs. Boyne, 2'2, Law Journal Equity, page 457,
on motion for
an injunction to restrain the defendant David Boyne,
from continuing to sell a book called “A Guide Book to Switzerland"
on the ground of its being a piracy from the plaintiﬁh’ book, entitled “ A
Hand Book for Travellers in Switzerland,” Vice Chancellor Kindersley, in
the course of his learned and elaborate judgment, said, “I have now
to consider how far Mr. Boyne's b00k is a piracy of anything contained
in Mr. Murray’s work published in 1838. A great number of instances
was adduced for the purpose of shewing that Mr. Boyne had copied

errors.

That is the ordinary and familiar mode of trying the fact whe

ther the defendant has used the plaintiﬁ's’ book. I have not the slightest
doubt that to some extent the defendant has used the plaintiﬂ‘g’ work
It is obvious that in any road book, whether it be a mere mechanical
road book, like the old English road books, or the more literary road
books, which Mr. Murray‘s undoubtedly is, it is an extremely difﬁcult
thing to see how far the subject being the same, and the details necessarily, to
a great extent, the same, the one has fairly or unfairly used the work of the
other.

I cannot say that the defendants’ book

is

an unfair use of Mr.

Murray’s, and the injunction consequently must be refused,"
In Jerrold vs. Houlston, 3, Kay and Johnson, the plaintiffs were the pub—
lishers of a. work written by Dr. Brewer called “ The Guide to Science."
The defendants, the publishers of a work called “ The Reason Why," Vice
Chancellor Wood said :—
“ I take the illegitimate use as opposed to the legitimate use of another man‘s
work on subject matters of this description to be this. If, knowing that a
person, whose work is protected by copyright, has, with considerable, Labor,
compiled from various sources a work in itself not original, but Which he ha”

digested and arranged, you being minded to compile a work of a like description
instead of taking the pains of searching into all the common sources, and
obtaining your subject matter from them, avail yourself of the labor 0f your
predecessor, adopt his arrangements, or adopt them with but a slight degree 0f
colorable variation, and thus save yourself pains and labor, that I take to be an
illegitimate use.”
I have not forgotten the case before Lord Cottenham, in which he speaks

of the labor thrown upon the Court in analysing minutely cases of this des
cription, and says “that justice does not require such an analysis.

But it

seems to me that, if I have been necessarily led to the conviction that there
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has been a piracy, justice does require that I should not grudge any labor
that may be requisite in order to ascertain how far the injunction should
extend."

The injunction was granted in this case.

See also M'Neil vs. Williams, 11, Jurist, 344.
On a still more recent occasion in England, Vice Chancellor Wood, in sz'ers

rs. Brown, reported in Volume 6 of the W'eekly Reporter, page 352, examined
the whole subject with great learning and assiduity. rl‘he plaintiﬁ' was the
author of two dictionaries. The object of the suit was to restrain the defendant
from publishing a dictionary compiled by M. Contanseau on the ground that he

had pirated the plaintiﬁ's' books.
The Vice Chancellor said “ that the real issue which the Court was called
on to decide, was one of the most difﬁcult ever presented to him, namely, as to
how far this very considerable use of the work of another might be taken to
be legitimate. Though a good deal had been here taken from the plaintiffs,
yet a good deal of labor had been bestowed upon what had been taken. Upon
the whole he could not think the defendants had gone beyond what the Court
would allow."
In Emerson and Davis, 3, Story, 378.

The learned American Judge Mr.

Justice Story says “every author of a book has a copyright in the plan,
arrangement, and combination of his materials, and in his mode of illustrab
ing the subject, if it be new and original. Another man may publish
another map of the same State, by using the like means or material, and the
1ills skill and labor at his own expense.”
Applying these principles and authorities to the present case, I have no
difﬁculty in saying that the foundation of the plaintiffs' case entirely fails.
It is very desirable in deciding cases like the one now under consideration,
to act whenever it is possible upon broad principles, and not give effect to
technical and nice distinctions. I have endeavored, without success, to ﬁnd

a case exactly circumstancedas this is, but this case falls clearly within the
principle of the decisions of Vice Chancellor Kindersley in Murray vs. Boyne,
and Vice Chancellor \Vood in Spiel-s vs. Brown, two of the cases having the most

direct bearing on the present one.

I ﬁnd from a close comparison of the

works in question, in many respects the same arrangement and classiﬁcation,
and in some instances that the matter contained in the plaintiﬁ's’ book has
been used by the defendants; but still I am of opinion that the defendants have
not made an unfair or undue use of the plaintiﬂ's’ books. There exists a general
resemblance, asboth publications follow in the track of the old Directories.

(.29 )
No doubt the defendants sought for and obtained information from parties well
qualiﬁed to assist them in the compilation of the Directory. The evidence
adduced at the trial, satisﬁed me that both the plaintiﬂ's’ and defendants' pub—
lications were compiled from materials common to the whole world. I have
made a close comparison of Roussac's Directory for 1856, with that of
Samuel Smith’s Directory for 1855, and, if the proprietors of the latter work
had been minded to interfere with Mr. Roussac’s, he could not well have

complained, and the circumstance of his having been employed by Samuel
Smith and Co., would have afforded no answer whatever. On the contrary,
he, of all others, should have refrained from doing an act injurious to the
interests of Samuel Smith or his legal

representatives.

Samuel Smith was

the pioneer, years ago, in preparing a Bengal Directory. Mr. Roussacis con_
nection with this publication commenced in 1854, and, according to his own
statement, he was not a partner, but received proﬁts for his services. Samuel
Smith and Co. found all the funds; it was their risk. In 1855 Samuel
Smith failed, and in 1856 Roussac commenced business on his own account,
Mr. Sims continual to publish the Bengal Directory in the name of S. Smith
and Co. till 1858. Roussac, in compiling his own Directory in 1858, availed
himself of all the information collected whilst he was conducting S. Smith and
Co‘s Directory; and now in 1863, he claimsamonopoly ina book which is, in a
great measure, the result of the industry, enterprise, and capital which
Samuel Smith and Co. bestowed in the preparation of their Directory for a.
quarter of a century.
The publication of Thacker’s Directory may be prejudicial to the plain
tiﬂ's, but the question I have to determine is, has there been an invasion of the
plaintiﬂ‘s‘ legal or equitable , rights; and I feel myself bound to make answer in

the negative. The plaintilfs are now seekingto establish amonopoly in TeifPe“

of a Directory compiled for the most part from information collected and published
by other parties from an early period down to the present time. The
classiﬁcation and arrangement of the Bengal Directory and Annual Register
of 1855, “ on a new and improved plan" which was published by Samuel Smith,
is almost

identical with that of the

plaintiff.

I

have also looked through

Smith’s Directory for 1858, and I have no difﬁculty in saying that Rous
sac's is nothing more nor less than a new edition of Samuel Smith's book, with

additions and improvements as it may appear.

Mr. Roussac, at the hearing

of the suit, strongly asserted his claim for protection in respect of the “Table

of Distancesﬂand the “Postage Rates,” although it appears that the former was
copied verbah'm et literatz'm with the exception of a few additions from the
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“ East India Calendar," and that the latter was obtained from the Calcutta Post
Ofﬁce. Can it be seriously contended that for the future the Queen’s subjects in
India are not to be allowed to receive information on such subjects, except
through the medium of Roussac’s Directory. Of course if the plaintiffs are
entitled to restrain the defendants from selling their new Directory, the pro
prietors and publishers of many other useful publications will be placed at
the mercy of the plaintiff; and, considering that from the beginning to the
end of the plaintiffs’ Directory, there is not asingle line of original matter,
the strongest evidence of “piracy,” and “ servile imitation," by the defendants or
their agents, could alone induce me to decide against the defendants' right to
publish their Directory. I cannot help thinking that the establishment of
a monopoly in such a work would cause considerable inconvenience to the
public. As the population of the large and important cities in India
increase, local directories will be requisite, containing such information as
“Postal Distances," “Poatage Rates,” a list of “Calcutta Banks and other
Institutions." And yet if the plaintiffs are entitled to an injunction in this
case, it would establish their right against all future publications of the same
character, and, as regards the other Presidencies, the proprietors of Directories
might be assailed for having pirated Roussac’s Directory.
Upon these groundsIhave felt myself bound to come to a decision in
favor of the defendants. The only case that could for a moment induce a
doubt in my mind is that of Mathewson vs. Stockdale, but that case, when
properly understood, is in strict accordance with my present decision.
I cannot conclude my judgment without stating that I am very sensible of
the valuable assistance rendered to me at the hearing of the suit by the
learned Counsel, Mr. Bell, for the plaintiffs, and Mr. Doyne on behalf of the
defendants.

Suit dismissed with No. 3 Costs.

Sassmura hIULLICK v.1. BRIJOLALL PYNE an!) DOORGAPERSAUD SEAL.

Suit to recover 5,000 Rs. on a Promissory Note—Interest at 48 per cent.—
Pleaa of Infancy and Fraud—Production of Receipt not mentioned in written
statement—Act VIII requires that written statements should be full and com
plete—Receipt rejected, but aﬂerwards admitted by consent—Receipt not for
amount of money received, but for amount mentioned in Promissory Nata—Decree
for defendant on the plea of Infancy. Costa not allowed.
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Mr. Bell and Mr. Paul for the plainhj'.
Advocate General, Mr. Doyne, and Mr. Graham, for the defendant
Doorgapersaud Seal.
The other defendant did not appear.
His Lordship delivered judgment as follows :—
Mr. Justice Wcalla—This is a suit torecover Rupees 5,000 on a promissory
note, dated 17th January last, with interest at the rate of 48 per cent. per
annum. The plaintiff on the record is Sreenath Mullick, but it appears that

the money which was advanced through him, and in his name, belonged to
Chooneeloll Seal, who, though behind the scenes, is the real plaintiﬁ. Th5
defendants Brijolol Pyne and Doorgapersaud Seal; who are both very young
men, had been school-fellows, and were at the time of the loan on tel-ms of
close intimacy. It does not appear what Brijololl Pyne's means or expectations
are, but Doorgapersaud Seal, though not the heir of a rich man, is connected by

marriage with a wealthy family, his wife being the daughter and only child of
the late Prawnkissen Mullick, and the niece of Baboo Shamchund Mullick,
The case of the plaintiff, as disclosed in his written statement, is, that the loan
was eﬂ'ected through Brijololl Seal and Jonardun Day, who acting as brokers in
the transaction, paid the money to the defendants, and received from them the
promissory note upon which this action is brought. Brijololl Pyne has not ap
peared, but Doorgapersand Seal has appeared, and the case, set up by him in his
written statement, is that, although he signed a paper, he did so, not knowing
that it was a promissory note, but believing that it was a security for the other
defendant, to the East India Railway Company, for the performance of a con—
tract for the supply of coolies; that he was an infant when he signed the paper;
and that no money was ever paid to him, or to Brijololl Pyne in his presence»

upon that or any other occasion by Brijololl Seal and Jonardun Day, or either
of them.

Doorgapersaud having pleaded infancy as well as denied his liability

on the ground that, if the paper which he signed was a promissory note, his
signature was obtained fraudulently. The following issues were framed 1’—
lst. Whether the plaintiﬁ' is entitled to recover from the defendants: 01'
either and which of them, the sum of Rupees 5,000, or any, and what part
thereof.
2nd. Whether the defendant Doorgapersaud Seal made the promissory
note in the plaint mentioned.
3rd.
Whether the defendant Doorgapersaud Seal was an infhnt “H.119
time of the making of the note.
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Whether the money found its way into the pocket of Brijololl Pyne or
Doorgapersaud Seal, or was shared between them, it is clear that it was received
by one or other, or both of them, and it is equally clear that Chooneeloll Satl
advanced the money, being satisﬁed with the security aﬂ‘orded by the name of

Doorgapersaud Seal; but it is to vbe regretted that a person, in the position of
Chooneeloll, should have been found so ready to accommodate a mere boy with
a large sum of money at a ruinous rate of interest, and that too without com

municating with his uncle Sham Chund, or any other member of his family, and
without taking any steps to ascertain 'why so large a sum was wanted, or why it
was necessary to apply to a stranger, when that or any larger amount might have
been obtained, if required for any legitimate purpose, from some one of his own
rich relatives.
The broker Jonardun Day was the principal witness called for the plaintiff,
and it appears from his evidence that Brijololl Pyne having applied to him for
a loan of 5,000 Rs., he obtained the amount from the plaintiff, and went, accom

panied by Brijololl Soul, to the house of Brijololl Pyne, where, in the presence
of Brijololl Seal, Brijololl Pyne, and Doorgapersaud Seal, he wrote out a pro
missory note on a stamp paper which he had brought with him; and that the
writing, after being read out, was signed ﬁrst by Brijololl Pyne, and then by
Doorgapersaud Seal; but that it was rejected owing to a. drop of ink having
fallen on the signature of Doorgapersaud Seal: and this witness not only thinks
the paper was properly rejected on account of the blot upon the signature, but
says he would, for the same reason, have declined to receive that or any other
paper even if the value of the stamp had been 100 Rupees. The evidence
upon this point is so improbable that, it it had stood alone or been contradicted,
I must have treated it with distrust, but it is corroborated, and that not only
by the other broker, but by Doorgapersaud himself. The stamp paper on
which the promissory note sued upon is written, and which is of more value
than was necessary, was then sent for; the same process of writing and signing
was repeated; and the money was then paid according to Jonardun Day into
the hands of Doorgapersaud Seal, but, according to Brijololl Seal, into the hands
of Brijololl Pyne. There is a. discrepancy between the brokers as to whose hand
received the money, but there can be no doubt that it was received by one or
other of the defendants, both being present at the time. It appears to have
been thought necessary to go through the farce of handing the brokers the full
sum of 5,000 Rupees, though after deducting 930 Rupees on account of com
mission, brokerage, and interest for 3 months in advance, the sum to be actually
paid to the defendants was not more than Rupees 4,070. in his examination in
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chief, Jonardun Day made no allusion to any receipt; but, in the course of
his cross-examination by the Advocate General, it came out that the defendants
signed a receipt as well as a promissory note. Though an important document,
no mention is made of it in the written statement, and I was unaware of its

existence up to the moment this witness was cross-examined. It is stated in
explanation that it was by a mistake not giv_cn to the Attorney with the other
papers, and was not given to him till two days after the plaint was ﬁled. It was
the duty of the Attorney to have produced it to the Court as soon as it was
received by him; but, instead of doing' this, he appears to have sent it to
Counsel with the draft statement, and, for some reason or other, it was not con
sidered necessary to mention it in the statement.
Act

VIII.

of the

of 1859,

is required

facts of the case,

to

set

and a party

A written Statement, under

forth a

full and true narrative

cannot be

tion as to whether he will state or withhold a fact

allowed any discre
of such importance

as the execution of a receipt for the money sued for. The document, having
been referred to by the witness, was produced and tendered. I at ﬁrst rejected
it on the ground that it was not produced at the proper time, but I afterwards
admitted it with the consent of both parties, considering that it would be for
the interests of justice that it should be before the Court. It purports to he a
receipt not for the amount actually paid, but for the amount for which the
promissory note was given. I do not know whether it is usual with natives to
sign a. receipt for the amount of the promissory note, instead of the amount
actually paid, but if such is the practice, it is in my opinion calculated to
mislead, and ought not to be encouraged. Doorgapersaud Seal has admitted

the signature to the promissory note, although he has, at the same time, and
not inconsistently, repudiated the note; but he has admitted his signature to
the receipt in part only. He says, the writing on each side of the 5W“? '1"
his, but the writing on the stamp itself is not his. On comparison, tllel‘e is a
close resemblance between this and the admitted signature, eXCQPt “5 to the
letters on the stamp which in some respects differ ﬂow the same letters in the
other signature. The letter A in one doeument is open like an U, Whereas in
the other it is properly formed. There is some difference T00 as “Kg.de the
spelling;

the portion of the signature, written across the stamp on the receipt,

is spelt without the letter R, or with it very imperfectly formed, whereas the
same portion of the signature on the promissory note is spelt with the R dis
tinc‘ly formed.

These differences however are capable of being accounted for,

inasmuch as it is well known that when you get to the edge of a stamp, a

break occurs, and the ﬁrst letter is often imperfectly formed, while the writing
E
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in the stamp is thicker than the writing on the paper-0n either side. It was
assumed by the Advocate General as proved that the stamp to the receipt was
put on after the signature, and that the writing on the stamp, purporting to be
part of the signature, was a forgery, and it was also suggested by him that no
part of the signature was genuine ; but the hypothesis that the whole signature
is false, is not only inconsistent with the hypothesis that the stamp was an
afterthought, and was added after the signature had been forged, but is also
opposed to the evidence of Doorgapersaud Seal, who has fully admitted the
genuineness of the commencement ahd termination of the signature, and has
only denied the portion written over the stamp. N0 stamp, he said, was on
the paper when he signed it, but he neither professed nor seemed to be at all
surprised at seeing for the ﬁrst time a stamp upon it, and his demeanor in the
box, coupled with the readiness with which he answered the questions put to
him with reference to the stamp, have satisﬁed me that he was aware of its
existence, but came prepared to deny all knowledge of it, knowing that any
admission of an opposite nature would be inconsistent with his denial of the
{act of any money having passed, of which the stamp would have been evidence.
The denial of the stamp involves in it the charge that so much of the original
signature, as was written on the space covered by the stamp, was erased, and

that the stamp was afterwards put on with the writing now appearing on it.
The stamp has been removed, and I have carefully examined the part with a
very powerful glass, but I confess I have failed to discover the faintest trace of
any writing. No acid could have been used to remove the writing without
discoloring the paper, but no part of the paper is discolored, and there is no
reason to suppose that any writing existed, which it was necessary to remove.
It is proved that the stamp was on the receipt before the signature; and that
the signature, including the writing on the stamp, is in the hand of Doorgu
persaud. Doorgapersaud, in denying a part of the signature, must have done

so wickedly, and with intent to deceive the Court.

It is painful to make such

an observation with reference to a young ,man, who is not only respectany
connected and highly educated, but is just 'commencing life; but it is justiﬁed
by the evidence which is clear and distinct as to his conduct. I am satisﬁed
that he signed the promissory note, knowing at the time what it was that he
was signing. A discrepancy, not perhaps affecting the merits of the case,
occurs between his written statement and his evidence. In his written state
ment he has stated that he was riding in company with Brijololl Pyne, when
Brijololl Pyne took him to his house, and got him to sign a paper, whereas,
according to his evidence, Brijololl went for him to his house and brought him
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thence. His attention was not called to this discrepancy, and he had therefore
no opportunity of offering any explanation with regard to it; but it is remarkable
that there should be such a discrepancy.
Doorgapersaud has not only denied the promissory note and a part of his
signature to the receipt, but he has also denied that any money passed ; and, if
his evidence “upon this point is true, then the evidence of the plaintiff's wit
nesses must be ﬁ'ilse,-—but I cannot attribute perjury to them.

Their evidence

not only preponderatcs as being that of two against one, but is also the more
reliable evidence, and has already inﬂuenced me to discredit the plaintiff upon
a. very important point. It is improbable that Doorgapersaud could have ex_
pectcd to establish a contradiction against the plaintiff and his witnesses in
the absence of Brijololl Pyne; but why is Brijololl Pyne absent ? Is it because
he would have corroborated Doorgapcrsaud?
admitted the plaintiffs case?

Or is it because he would have

Whose duty was it to call him?

Was it the

duty of the plaintiff, who was a stranger to him, and was proceeding against
him;

or was it the duty of Doorgapersaud, who was his intimate friend, and

must have known the places he frequented, and where he was most likely to be

found 7 Doorgapersaud, knowing that Brijololl Pyne ought to be called as his
witness, took out a subpcena against him, but it does not appear that any
attempt was made to serve him. Indeed, Mr. Beeby has admitted that nothing
was done beyond taking out a subpozna, and he has also admitted that no
steps were taken to ascertain from Brijololl the real nature of the transaction,
either at the time the advertisement was published or alterwards. No blame
attaches to Mr. Beeby, as he could only act up to the instructions which he
received .

I ﬁnd that both the defendants made the promissory note.
defendant Brijololl Pyne is liable for the amount.

And that the

The question whether

Doorgapersaud Sea] is also liable, depends upon the question of infancy “used
by the 3rd issue. It would not have been easy to have determined this ques
tion, if it had rested solely upon the evidence of Sham Chund Mullick, who
stated not positively, but from recollection that the wife of Doorgapersaud W88
with'child M the early age of between nine and ten, when Doorgapersaud

himself was not much older, being at the time between ten and eleven; and to

this statement he added the further statement that, among natives in both the
upper and 10““ 0138895, it was not only a common occurrence for children at
the ages mentioned to live as man and wife, but that he knew of instances of
children having been permitted to live as man and wife even at an earlier age.
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'It became unnecessary to inquire as to whether it is possible for a girl to conceive
at the age at which the wife of Doorgapersaud is said to have conceived, as
it appeared from the evidence of the mother of Doorgapersaud taken under n.
commission, as well as from the books produced, that Doorgapersaud was of the

age of eleven when he married; and, according to this calculation which I a—
dopt, he must have been within some months of his majority when the promis
sory note was made. It is suggested that one of these books has the appearance
of being too new to be genuine. If not genuine, it must have been fabricat
ed for the purposes of this suit ; and, if fabricated for the purposes of this
suit, why was it not produced on the ﬁrst day of the hearing? It is now pro
duced at the instance of the plaintiff, and, but for him, would not have been

produced at all. It has been satisthctorily established that Doorgapcrsaud Seal
was an infant at the time the promissory note was made, and I therefore ﬁnd the
3rd issue in his favor. The plaintiff is entitled to a verdict as against the
defendant Brijololl Pyne, with No. 2 costs. The suit must be dismissed as
against the defendant Doorgapersaud Seal, but without costs. As a general rule,
the costs would follow the result; but I consider that Doorgapersaud has, in

consequence of the question raised by him under the 2nd issue, disentitled him
self to any favor from the Court; and, although he has succeeded on the plea of

infancy, it is to say the least not very creditable in a young man to resort to such
a plea in order to avoid the consequences of an act to which he had of his own
free will, and, in all probability for his own beneﬁt, made himself a party shortly
before attaining the age of legal liability.
In conclusion .I think it right to state that I believe the mother and Baboo
Sham Chund Mullick, the uncle of Doorgapersaud, would not have assisted him
in his defence if they had known the real facts of the case. They have acted
bondﬁde upon the representations of Doorgapersaud now proved to be untrue:
and are therefore free from all blame.
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Ccs'rr SPARHHALL Rowan-z, &c. vs. THE SECRETARY or STATE m COUNCIL.
Sale of IVaste Lands by Superintendent of Darjeeling.—Payment of pur
chase money, entry into possession, and improvement of lands by vendee.—Refusal
to execute deed of grant by Secretary of State in Council.-—Lands put up to
auction and resold to original cendee at an advanced price—Plaintip“ prays that
such sale be declared null and void—Plea to the Jurisdiction.— Under Acts
XXIV. and XX V. Vic. alone, Jurisdiction of High Court would be as extensive as
Jurisdiction oflate Supreme Court—These Acts must be taken with and controlled
by Letters Patent—Under Sect. 12 Secretary of State may be sued in such Court
as may have Jurisdiction in each particular cause of action—Secretary of State
may be treated as Government itself.— Universal presence of Government cannot
he said to give every Court concurrent Jurisdiction in all cases against Govern

meat—Secretary of State in Council cannot be said to be within Ordinary Jam's
diction of this Court—The words “personally work for gain” were intended to
give the Court Jurisdiction over individuals only.-—Oﬁcers of Government are
subject to Jurisdiction of Mofussil Courts—Suits instituted there, may be heard
in High Court by way of appeal—or removed there for trial in the ﬁrst instance
as a Court of Extraordinary Original Jurisdiction.
Mr. Bell, Counsel for Plaintiff.
Advocate General and Mr. Graham, Counsel for Defendants.
JUDGMENT.
Mr. Justice Wells—This is a suit against the Secretary of State in Council for

the speciﬁc performance of an Agreement; and the facts, as stated in the plaint,
are as follows :—On or about the 31st of December 1861 the plaintiﬁ‘ applied to
the Superintendent of Darjeeling for a grant of \Vastc Lands at Rinchington, in
the Darjeeling territory, under the Resolutions of Government of the 7th of
October 1861, published in the Government Gazette of the 9th of October 1861,
and 500 acres. of uncleared land at Rinchington were allotted to him at “V0

Rupees and eight annas per acre. In January 1862 the plaintiif paid the purchase
money, viz., Rs. 1,250 to the Superintendent of Darjeeling, and entered 1pm
possession of the land, which he has improved by cultivation, Instead of executing

aDeed of Grant to the plaintiff, the defendant advertiZed the land for sale 111 the
Government Gantle 0f the 3rd December 1862; and, though the plaintiﬁ'pro
teswd again“ sud) sale, the 13nd W38 put, up for sale by auction on the 5th of
January 1863’ When the Plaintiff, under protest, and to prevent the land being
"Id to Other Parties: bid for the same the sum of Rupees 25 per acre, and, being

the highest bidder, was declared the Purchaser thereof. Upon these facts the
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plaintiﬁ' prays that the last mentioned sale be declared void, and that the de—
fendant be restrained, by injunction, from proceeding to enforce payment of the
25 Rs. per acre so bid by the plaintiif, and be decreed to execute and deliver an
Instrument of Grant of the land to the plaintiff, his assignsand heirs in. perpetuity.
When the plaint was presented, I had considerable doubt as to whether the
Court had jurisdiction in this case; and 1 am glad that the question of juris
diction has been raised by an issue in the nature of a plea to the jurisdiction.
It is clear that the late Supreme Court would have had jurisdiction in a suit
similar to this against the East India Company ; for, by Section 13 of the
Charter establishing that Court, it is provided “ that the said Supreme Court
of Judicature at Fort William in Bengal may and shall have power and juris
diction, and is hereby authorized to hear, examine, try, and determine, in man
ner hereinafter mentioned, all actions and suits which shall or may arise, happen,
be brought, or promoted, upon or concerning any trespasses or injuries, of what
nature or kind soever, or any debts, duties, demands, interests, or concerns, of

what nature or kind soever, or any right, titles, claims, or demands of, in, or
to any houses, lands, or other things, real or personal, in the several provinces
or districts, called Bengal, Bchar, and Orissa, or touching the possession, or any
interest or lien, in or upon the same, and all pleas, real, personal, or mixt, the

cause of which shall or may hereafter arise, accrue, and grow, or shall have
heretofore arisen, accrued, and grown, against the said United Company of
Merchants trading to the East Indies, and against the said Mayor and Aldermen
of Calcutta, at Fort William in Bengal, &c.” And by Stat. 39 and 40, Geo.
3, Cap. 79, Sec. 20, the jurisdiction of the Supreme Court was extended to the
Province of Benares and other places to be annexed to_the Presidency of Fort
\Villiam. But the High Court, though substituted for the Supreme Court, has,
in some respects, a more limited jurisdiction. This will appear from Acts XXIV_
and XXV. Vic., Cap. 104, and the Letters Patent establishing and constituting
the High Court.

Sections 9 and 10 of Acts XXIV. and XXV. Vic., Cap. 104

relate to the jurisdiction and powers of the High Court. Section 9 provides
“ that each of the High Courts to be established under this Act, shall have and
exercise all such Civil, Criminal, Admiralty, and Vice—Admiralty, Testamentary,
Intestate, and Matrimonial jurisdiction, Original and Appellate, and all such
powers and authority for, and in relation tothe administration of justice in the
Presidency for which it is established, as Her Majesty may, by such Letters
Patent as aforesaid, grant and direct, subject, however, to such directions and
limitations as to the exercise of Original, Civil, and Criminal jurisdiction
beyond the limits of the Presidency towns as may be prescribed thereby ; and,
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save as by such Letters Patent, may be otherwise directed, and subject and
without prejudice to the Legislative powers in relation to the matters aforesaid
of the Governor General of India in Council, the High Court to be established
in each Presidency, shall have and exercise all jurisdiction and every power and
authority whatsoever in any manner vested in any of the Courts of the same
Presidency established under this Act at the time of the abolition of such last
mentioned Courts.”
Sec. 10 provides “that, until the Crown shall otherwise provide under
the powers of this Act, all jurisdiction now exercised by the Supreme Courts
of Calcutta, LIadras, and Bombay, respectively, over inhabitants of such parts
of India as may not be comprised

within the local limits of the Letters

Patent, to be issued under this Act, establishing High Courts at Fort William,
Madras,

and Bombay, shall be exercised by such High Courts respectively."

And no doubt if Acts XXIV. and XXV. Vic., Cap. 104 had stood alone,

the jurisdiction of the High Courts would have been as extensive for all pm

poses as was that of the Supreme Court.

But this Act must be taken together

with, and as controlled by, the Letters Patent passed under the provisions therein
contained, and by which it was intended to deﬁne and determine the jurisdiction
of the High Court.
Sec.

11 of the Letters Patent is as to the local limits of the Ordinary

Original Jurisdiction of the Court.

'

Sec. 13 is as to the Extraordinary Original Civil Jurisdiction of the
Court, to which I shall have occasion to refer more particularly hereafter.
Sec. 12 empowers the Court “toreceive, try, and determine suits of
every description, if in the case of suits for land or other immoveable property
such land or property shall be situate, or in all other cases if the 081189 0f
action shall have arisen, or the defendant at the time of the commencement

of the suit shall dwell, or carry on business, or personally work for gain Within
the local limits of the Ordinary Original Jurisdiction of the Court.” It deﬁnes

the nature and extent of the Ordinary Original Civil Jurisdiction of the Court;
and, although it does not state negatively that the Court is not emPowered to
receive, try, and determine suits except as therein provided, yet that is plainly
the intention and meaning of the Section; and the Court cannot exceed
the limits of the power given to it afﬁrmatively,

without assuming a juris

diction which it was not intended that it should possess.

The question then

arises whether the words of the Section are large enough to give the Court ju
Major], in the Present case. But, for the concluding prayer contained in the
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plaint, that the defendant should be decreed to execute and deliver over an
Instrument of Grant of the land in question, this could scarcely have been con
sidered a suit for land; and, assuming it to be a suit for land, it would not be
necessary to consider whether the cause of action arose, or the defendant-at the
time of the commencement of the suit dwelt, or carried on business, or per
sonally worked for gain within the local limits of the Ordinary Original Juris
diction of this Court; but it may, perhaps, be useful as a guide to the profession
in future cases, that I should state my views upon the different heads of Juris
diction.

The defendant is the Secretary of State in Council, and what is his
position? The Government of India was transferred to Her Majesty by Sec.
21 and 22 Vic., Cap. 106 ; and on its transfer it was considered necessary, for
the better Government of India, to establish a Council in England to be styled
“the Council of India," of which Council the Secretary of State is the Presi—

dent. By Section 65 of XXI. and XXII. Vic., Cap. 106 it is provided ,“ that the
Secretary of State in Council shall and may sue and be sued as well in Imlia as
in Englaan by the name of the Secretary of State in Councilas a body Cor
porate; and all persons and bodies Politic shall and may have and take the
same suits, remedies, and proceedings, legal and equitable, against the Secretary
of State in Council of India as they could have done against the said Com
pany (East India Company) ; and the property and eﬁccts hereby vested in Hot
Majesty for the purposes of the Government of India, or acquired for the
said purposes, shall be subject and liable to the same judgment and execu
tions as they would, while vested in the 'said Company, have been liable to
in respect of debts and liabilities lawfully contracted and incurred by the said
Company.“
It is clear that under this Section the Secretary of State, as representing
the Government of India, may sue and be sued as well in India as in England;
which means not that he may sue or be sued in any Court, irrespective of all
questions of jurisdiction, but that he may sue or be sued in such Court or
Courts as may have jurisdiction in respect of each particular cause of action.
It appears upon the face of the plaint not only that the land in question
is situated out of the local limits of the Ordinary Original Jurisdiction of the
Court, but also that the cause of action arose out of such local limits; but it

was contended on behalf of the plaintiff", that the defendant is subject to the
jurisdiction of the Court under the other heads of Jurisdiction. Individually
the defendant cannot be said to be either dwelling, or carrying on business,
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or personally working for gain within the local limits of the Ordinary Original
Jurisdiction of this Court; but the defendant is proceeded against not as a
private individual but as the authorized representative of the Government,

and as such he must, for all purposes connected with the present question, he
treated as being in the same position as the Government itself.

And what is

the position of the Government? The Government of India is represented in

this city, which is its principal seat, by the Governor General, or, in his absence,
by the President in Council, and throughout its extensive territories by its

various Ofﬁcers, Civil and Military, in every grade of ofﬁcial rank. It may
therefore be said to be present every where, and to be constructively dwelling
in each and every place at the same time. But it cannot be allowed that this
universal dwelling can give a plaintiff the right to elect the forum in which to
sue the Government, or give every Court of Justice in India concurrent juris
diction in all cases against the Government. Such a rule would be one
sided in its operation, and would place the Government at a disadvantage, which,
in the case of a private individual, would amount to an evil of the greatest
magnitude.

The Government, though in a

certain sense ubiquitous, cannot

be said to be dwelling every where, so as to give every Court in the country

jurisdiction in every cause of action wheresoever it may have arisen; but it
mustbe undersde to have, as regards each cause of action, a local dwelling,
that is, a dwelling in the place where the particular cause of action may have
arisen as distinct from every other place: and in this view the Government,

or the Secretary Of State in Council, as representing the Government, cannot

be said as regards the cause of action in the present case, to be dwelling within
the limits of the Ordinary Original Jurisdiction of this Court, as it is adrnittcd
that the case of action arose out of such limits.

Then, can the Secretary of State in Council be said to carry on busi
ness, or work for gain within the local limits of the Ordinary Original Juris
diction of the Court? It is true the business of the Government is carried
on as well within the local limits of the Ordinary Original Jurisdiction of the
Court as elsewhere;

and it is equally true that the Government obtains

revenue, to a large amount, from various sources within such local limits; but

the business SO carried on, and the agency employed in collecting the
revenue so obtained, cannot be said to be business carried on, and work done
for gain, within the meaning of the 12th Section of the Letters Patent. The
words “ carry on business, and personally work for gain,” do not refer to an insti—

tution like the Government; and the Words “personally work for gain" were
1‘
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intended to give the Court jurisdiction over individuals, who, though
dwelling out of the local limits of the Ordinary Original Jurisdiction
of the Court, might be personally working for
within such local
limits.
It now becomes necessary to consider whether the Court has jurisdiction
under the Charter of the Supreme Court already referred to. That Charter
is repealed only so far as it is inconsistent with Acts XXIV. and XXV. Vic.,

C. 104, and with the Letters Patent constituting this Court. The last Sec
tion of the Letters Patent provides “that from and after the establishment of
the said High Court of Judicature at Fort William in Bengal, so much of
the aforesaid Letters Patent granted by His Majesty King George III. as is in con
sistent with the recited Act, and with these Letters Patent shall cease, deter
mine, and be utterly void to all intents and purposes whatsoever.” If the
13th Section of the Charter is still in force, then the Court has jurisdiction in
the present case, and cannot decline to exercise it; but whether the 13th
Section of the Charter is in force, depends upon the question, whether it is
consistent or inconsistent with the Letters Patent. In my opinion it is incon
sistent with the Letters Patent. The Letters Patent, as regards the ordinary
jurisdiction to be exercised by the Court, was intended to be received in'
substitution of the Charter, and not as supplementary to it, inasmuch as it
confers, with one exception, no new powers, but the same powers in anew
and abridged form. If, therefore, it was not intended that it should supersede
the Charter, it is impossible to conceive with what object Section 12 of the
Letters Patent was framed. The Criminal, the Testamentary, and Intestate, and
the Admiralty jurisdictions exercised by the Supreme Court on its Crown, Eccle

siastical and Admiralty sides, and the Vice-Admiralty jurisdiction exercised by
the Vice-Admiralty Court, are all conferred on the High Court in express terms
by Sections 21, 31, and 34 of the Letters Patent; and, if it had been intended

to give the Court the same extent of Civil Jurisdiction as was exercised by
the Supreme Court on its Equity and Plea sides, it is not likely that such an in
tention would have been left unexpressed.
The argument that Section 12 of the Letters Patent is not applicable to
the Government, might have had force if it could have been shewn that the
Mofnssil Courts had no jurisdiction in suits against the Government, but there
can be no doubt that these Courts have jurisdiction. By Regulation III. of
1793 the Ofﬁcers of Government employed in the collection of the revenue, the

provisiOn 0f the Company’s investment, and all other ﬁnancial or commercial
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concerns of the Public were made amenable to the Courts for acts done in
their ofﬁcial capacity in opposition to the Regulations, and the jurisdiction of
the Courts was extended to suits against the Government itself; and the case
of lVasek Ulz' Khan vs. the Government, reported in the Sudder Dewanny Reports,
vol. 6, p. 110, was cited in conﬁrmation of the competency of the Courts, to
entertain suits against the Government. Regulation III. of 1793 having, how
ever, been repealed by Act X. of 1861, it was contended by Mr. Bell, on behalf
of the plaintiff, that the jurisdiction of the Courts was reduced to its original
limits, and no longer extended to the Government or its Ofﬁcers. But in

my opinion this argument is untenable. Regulation III. of 1793 was repealed
after Act VIII. of 1859 had come into operation, and in consequence of it;
the provisions of Act VIII. of 1859 having rendered Regulation III. of
1793 unnecessary. Act VIII. of 1859 was originally intended for the Courts of
Civil Judicature not established by Royal Charter; and the very ﬁrst Section
gives the Courts a jurisdiction wide enough to include the Government and its
Ofﬁcers. This Section is as follows :—“ The Civil Courts shall take cognizance of
all suits of a civil nature, with the exception of suits of which their cognizance
is barred by any Act of Parliament, or by any Regulation of the Codes of
Bengal,-Lladras, and Bombay, respectively, or by any Act of the Governor
General of India in Council." The word “ all" is of the most comprehensive
nature, and admits of no exception being made in favor of either the Govern
ment or its Oﬁiccrs. And it was never intended that the Government or
public Officers, should be exempt from the jurisdiction of the Courts: for
not only does the Act give the Courts a general jurisdiction, but it specially
and particularly prescribes the mode in which that jurisdiction is to be exer
cised in suits againstthe Government and public Ofﬁcers. Taking Section 1
which gives the Courts jurisdiction, together with Sections

67, 68, 69, 70, 71,

and 201, which prescribe the course of procedure in suits against the Govern
ment and public Ofﬁcers, there can be no doubt or uncertainty as to what We!
intended by the Legislature.
Although I

must hold that the High Court cannot take cognizance of

this suit in the eXercise of its Ordinary Original Civil Jurisdiction, yet it is so
tisﬁictory to know that the suitor has not only the right of appeal to the
High Court from the subordinate Courts under its supervision, but may, under

special circumstances, have a. suit properly instituted in the Lower Court re
moved for trial to this Court as a Court of Extraordinary Original Jurisdiction.
This power to remove suits is given to the High Court by Section 13 of the
Letters Patent, which provides “that the said High Court of Judicature at
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Fort William in Bengal shall have power to remove, and try and deter
mine, as a. Court of Extraordinary Original Jurisdiction, any suit being or
lhlling within the jurisdiction of any Court, whether within or without the
Bengal Division of the Presidency of Fort \Villiam, subject to its superintend
ence, when the said High Court shall think proper to do so, either on the
agreement of parties to that effect, or for purposes of justice, the reasons for so
doing being recorded in the proceedings of the said High Court.”
It will be open to the plaintiff in this case, after he has brought his
suit in the proper Court at Darjeeling, if so minded, toapply to this Court
to remove and determine the suit as a Court of Extraordinary Original
Jurisdiction; and it will not be necessary to apply adversely, as the Advocate
General has intimated that the defendant will concur in such an applica
tion if made.

‘L
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Buscsznnnun MULLICK, &c., vs.

Tm: CALCUTTA AUCTION

COMPANY Lumen.

Suit for Specific Performance—Agremnent for a Lease of Premises—Draft
sent to defendant for approval.—Defendant refuses to execute—Portion of Pre
mises previously let by plaintilf on lease for 2% years to third party—Conﬂicting
evidence as to disclosure or non-disclosure of this Lease—Balance of evidence
in favor of non-disclosure—Possession taken. by the defendant of a portion of the
premises—Specific Performance not decreed in favor ofa party who is incapable
of performing his own part of the agreement—Suit dismissed with costs.
1111'. Bell and Irlr. Eglinton for the Plaintijj'.
311-. Wilkinson and Mr. Lowe for the Defendant.
Mr. Justice

"fella—This is a suit instituted by the plaintiff's, as the

trustees, under a. deed, executed to them by Buden Chunder Roy deceased, of
certain premises, N0. 13 and No. 14, L011 Bazar, in Calcutta.

The plaint states that the defendants by two letters, dated respectively the
26th and 29th April 1862, entered into an agreement for a lease of the premises,
13 and 14, Loll Bazar, and that, according to the terms expressed in the said

letters, a. fair draft of a lease was drawn up and sent to the defendants for
approval, but that the defendants refused and still refuse to execute the lease.
The two letters are as follows :—
'
Calcutta, 26!]; April 1862.
R. LYALL, Esqums,
Manager for the Auction Co. Limited.
DEAR Sm,
After

some conversation

with

Mr. Behrends, one

of your Di

rectors, we have agreed to let the premises, Nos. 13 and 14, Lall Bazar, to the
Calcutta Auction Company, for a term of seven years, commencing on the 1st
of June next, at a monthly rent of Rupees nine hundred. It is understood,

that so long as Messrs. Fornaro and Huni retain possession of that portion
of the premises they now occupy, the rent payable by the Auction Company is
to be seven hundred Rupees a month.
We have instructed our Solicitor, Mr. R. M. Thomas, to forward a draft
of Lease to the Company's

Solicitors, Messrs. Lyons and Dodd, and shall,
0
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pending the preparation of the same, feel obliged by your reply, accepting
the terms above stated.
hVe are,
Your’s faithfully,

(Sd.)
,,

M. S. Dur'r,
S. N. RoY,
Trustees of late Baboo B. Roy.

Masses. Mennoosoonun DUTT AND SREl-INAUTH Ror.
DEAR SIRS,
In reply to your note of 26th instant, I am directed by the

Directors of this Company to agree to the terms enumerated therein, viz., for
seven years from 1st June next, at a monthly rent of Rupees 900 per month,
but so long as MEssrs. Fornaro and Huni occupy a portion of the premises,
the rent payable by the Company to be Rs. 700 monthly only.

Your's faithfully,
(Sd.)

Ros-r. LYALL,

For Manager.
Calcutta, 29th April 1862.
The suit is for a speciﬁc performance of the agreement contained in thwe
letters by execution of a lease.
The following issues were settled, viz :—

1. Whether the plaintiffs disclosed to the defendants, at the time of en~
tering into the agreement mentioned in the plaint, the fact that a portion of the
premises comprised in the lease mentioned in the plaint, were in possession of

Messrs. Fornaro and Huni, under an agreement for a lease for two and a. half
years.
2. Whether the plaintiffs were bound to execute a lease of the said
premises for 'a term of seven years when requested.
3. \thther it was agreed between the plaintiffs and the defendants, that
the plaintiffs should give the defendants possession of the whole of the premises
in question before the execution of the lease by the plaintiffs.
4. Whether the plaintiffs were ready and willing to execute the lease on
possession being delivered of the whole of the premises.
5. Whether the plaintiffs are entitled to a speciﬁc performance of the
agreement mentioned in the plaint.
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It appears from the evidence adduced in the case that, as early as January
1862, the defendants through Mr. Behrends, one of the Directors, communi
cated with .‘Muddoosoodun Dutt respecting the premises. At this time a portion
of the premises had been let to Messrs. Fornaro and Hnni under an alleged
agreement for a. lease for two and a half years.
The

plaintiff Muddoosoodun Dutt has stated that, when he entered into

treaty with hlr. Behrends for a lease of the premises, the fact of Messrs.
Fomaro and Huni having an interest as tenants in a portion of the premises,
as well as the nature and extent of their interest, was mentioned to Mr. Behrends.
Under these circumstances, the plaintiffs contend that they are entitled to
have a lease executed by the Calcutta Auction Company.
'
The defendants say that they entered into the agreement under the impres
sion that the plaintiffs would be able, within a short time, to remove
Messrs. Fornaro and Huni‘ from the premises, and that as the plaintiﬁ's
have been prevented by their own conduct from removing Messrs. Fornaro
and Hnni, they are not entitled to a speciﬁc performance oil the agree
ment.

On behalf of the plaintiffs, the chief point made by Mr. Bell was, that the
plaintiﬁ's having disclosed to Mr. Behrends, at the time the negotiation was going
on, the nature and extent of Messrs. Fornaro and Huni’s interest in the premises,

the defendants entered into‘the agreement with a full knowledge of all the
circumstances, and are consequently bound to execute a lease, unless it can be shewn

that the plaintiﬁ's acted fraudulently. On the other hand it was argued
that, at the time Mr. Behrends entered into the agreement, he was under the
belief that the plaintiffs possessed the power of turning out Messrs. Fornam

and Huni, it having been represented to Mr. Behrends that they were only
tenants at will.

'

It is not necessary for me to determine the legal rights of the plaintiﬁ‘s
and Messrs. Fornaro and Huni, as I am of opinion from the whole evidence
that Baboo Muddoosoodun Dutt did not disclose to Mr. Behrends what
had taken place between the plaintiffs and Messrs. Fornaro and Huni.
Muddoosooduu Dutt did not intend to misrepresent what really did take
place between himself and Mr. Behrends, but his recollection was very imperfect.
It is true the defendants, to a certain extent, adopted the contract, for
they entered and remained upon

the premises for some time; and there

was a stipulation that, out of the rent mentioned, a proportionate abatement

(48)
should be made in respect of the premises in the occupation of Messrs. Fornaro
and Huni. But where the manner of obtaining an agreement is not strictly
just and regular, :1 Court of Equity will ﬁlot decree a speciﬁc performance,
although the agreement be in part executed.
It was strongly contended on behalf of the plaintiffs, that the letter of the
10th February, mentioning the 'existence of a lease of a portion of the pre
mises to Messrs. Fm'naro and Huni, must be treated as a speciﬁc notice to
Mr. Behrends, of the nature and extent of Messrs. Fernaro and Huni’s in

terest in the premises.
Mr. Behrends stated in his evidence that, when the letter of the 29th of
April was written, he expected to get the whole of the premises within three
months, and I am satisﬁed that Muddoosoodun Dutt did not shew to Mr. Behrends
the letters written by Fornaro and Huni to the plaintiffs. I am certain that if
the following letter, dated April 10th, 1862, from Messrs. Fomaro and Huni

to the plaintiffs, had been shewn to Mr. Behrends, he would not have recom
mended the defendants to take the premises on the terms mentioned in the
letter of the 26th April.
Calcutta, 10th April 1862.
To
Basoos MunDoosoonim Du'rr sun Summers Ror,
Trustees of late Baboo Buden Chunder Roy.
DEAR SIRS,

With reference to your letter to us dated the 5th instant, we
altogether deny that anything which has taken place between yourselves and
ourselves, can

be construed into a withdrawal of your letter of the 18th

January last; we have never either expressly or impliedly acceded to the with
drawal of that letter. On the contrary we accepted the tenor of it uncondi
tionally, and, in pursuance of such acceptation, took possession of the premises

on the 1st of March, the day named for the commencement of the tenancy,
and we are still in possession. Will you therefore kindly send us the requisite
lease for signature.
We are,
DEAR SIRS,
Your’s faithfully,
FORNARO AND Hum.
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rl‘he two cases cited by Mr. Bell, Vr'gors vs. Fake, 8, Clarke and Finnelly,
650, and Chapman vs.'Shillitoe, 7, Beavan, are authorities for the doctrine

stated by Lord Langdale in his judgment in the latter case, “that in cases
in which upon entering into contracts, misrepresentations made by one party
have not, in any degree, heen relied on by the other party, if the party to
whom the representations were made, himself resorted to the proper means of
veriﬁcation before he entered into the contract, or, if the means of investi
gation be at hand, and the attention of the party receiving the represen
tation be drawn to them, the circumstances of the case may be such as to make
it incumbent on a Court of Justice to impute to him a knowledge of the
result.” I think in the present case that Mr. Behrends so completely understood
that the plaintiffs could turn out Messrs. Fornaro and Huni, as to consider that
it was not incumbent upon him to ascertain the precise nature of Messrs. Fornaro
and Huni’s tenancy. Mr. Behrends and Mr. R. Lyall have both stated most
distinctly that the agreement would not have been entered into if they had
really understood that Messrs. Fornaro and Huni had a right of occupation
for two and a half years. The following letters shew conclusively the views
entertained by both the plaintiﬁ's and Messrs. Behrends and Lyall.
Calcutta, 10th February 1862.
G. F. Bsnnsnns, Esqums.
Mr DEAR Sm,

Agreeably to your instructions, I have proposed to Mr. IIuni
to give up his lease for the portion of the premises 13 and 14, Lall Bazar.
The arrangement cannot be completed without allowing him some time, say
about 2 or 3 months, to which I hope you will have no objection.
Your’s faithfully,
(Sd.) M. S. Durr.

April min, 1862.
Mr DEAR Mennoo,

Mr. Lyall ﬁnds we can manage for a short time with that portion
of the premises in Lall Bazar still unlet, so you had better give Mr. Thomas
your instructions to prepare a draft for a lease, which can be forwarded to

Messrs. Lyons and Dodd.

Our occupancy cannot commence before lst June

next, as we have one month’s notice to give.
Your‘s very truly,
(Sd.) G. F. BEHRENDS.
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The use of the word “ lease" did not necessarily convey to Mr. Behrend’s
mind that Messrs. Fornaro and Huni had an agreement for a lease for so long
a term as two and a half years. A lease is a contract between parties by which
the one conveys any lands or tenements to the other for life, years, or at will.
A tenancy at will takes place when the demise is for no certain term, but to
continue during the joint will of both parties and no longer ; and I must say,
after

a careful consideration of the parol and documentary evidence, that

Mr. Behrends throughout considered that, under the agreement between the
plaintiffs and Messrs. Fernaro and Huni, they could be turned out at any mo
ment by the plaintiffs.
I cannot say in this case that there existed equal knowledge of facts and
equal means of ascertaining them. It is clear that even now the plaintiffs are
not in a position to carry out their undertaking, and equity will not decree a
speciﬁc execution upon an agreement in favor of a party who is not com
petent to perform his part of the agreement, Wood vs. Gnﬁith, 1, Swanston
54, Mortlock vs. Buller, 10 Ves. 316, see also Knatchbull vs. Grueber, 1,

Madd, 153.

The ability of the plaintiffs to make the lease, depends on the

extent of the demise to Messrs. Fornaro and Huni.

To entitle a party to a speciﬁc performance, he must shew that he has
been in no default, and that he has taken all proper steps towards the per
formance of the agreement on his own part. Story’s Equity Jun'sprudence,
Vol. II, p. 87. Courts of Equity will not interfere to decree a speciﬁc perfor
mance, except in cases where it would-be strictly equitable to make such a
decree; for instance, when the contract is founded in misapprehension, undue
advantage, or mistake; Remberley vs. Jennings, 6, Sim, 340, Greenaway vs.
Adams, 12, Ves. 399.
'
The plaintiffs are in the same position as avendor who has contracted
with two different parties for the sale to each of them of the same estate, and
in such cases, the Court will primd facie enforce the contract ﬁrst made.
Muddoosoodun

Dutt, acting on the advice of his Solicitor, considered himself

in a position to treat Messrs. Fornaro and Huni as tenants at will, and that
feeling, I doubt not, inﬂuenced him in entering into the arrangement with the
Auction Company. It has turned out otherwise, and the plaintiffs are clearly
not entitled to a speciﬁc performance of the agreement against the present
Defendants.
'
Suit dismissed with No. 2 Costs.
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JOHN BOMODAILE AND ANOTHER I78. CHAINSOOK BUXYBAM.

Purchase of Cotton—Action fdr damages on account of non~delz'very.—
How far a Party is bound by the acts of a Broken—Repudiation of a con
tract made by a Broken—Broker sometimes agent of both parties—Primarily
agent of the party originally employing him—Becomes agent of the other party
when the contract is deﬁnitely settled as to its terms between Principals—Sec.
17, Statute of Frauds does not aﬁ‘ect Hindoo or Mohammedan Defendants.
Illr. Bell and Mr. Eglintonfor the Plaintﬁf
Mr. Clarke and Mr. Doyne for the Defendant.
Mr. Justice Wells—This is an action brought by J. Borrodaile and Co.
against a ﬁrm carrying on business as Merchants, under the style and ﬁrm of
Chainsook and Buxyram. The parties who represent the defendants are
Mohnnlall and Deepchand. The plaintiffs claim to recover Rupees 11,550'for
damages sustained by them by reason of the non-delivery of 1,100 maunds of
Hungul Ghaut Cotton purchased from the defendants, and Rupees 101 for
earnest money paid upon such purchase.
The following issues were framed and recorded :
1. Whether the cotton in question was sold by the defendants to the
plaintiﬁfs in the manner stated in the plaint.
2. Whether the cotton was delivered, and, if not delivered, whether
any, and what damage has been sustained by reason of the non-delivery thereof.
'3. Whether any Memorandum in writing under the Statute of Frauds
is necessary, the defendants being Hindoos.
4. Whether any Memorandum in writing for the sale of the cotton was
made and signed by the parties to be charged by the contract.
5. Whether the plaintiffs haVe accepted any part of the cotton or given
anything in earnest to bind the'bargain or in part payment.
It appears that on the 11th of July, the plaintiﬂ‘s purchased from the de—
fendants, through the intervention of Hursook, a broker, 300 bales of Bands
cotton. This is an admitted fact. On the following day, Chunderseekur
Mookerjee, the plaintiﬁs’ Banian, went with Hursook to the screw-house at Sul
kea, with reference to the screwing of the 300 bales; while there, in conse
quence of Chunderseekur ﬁnding that there was other cotton in the godowns, a.
conversation took place between him and Hursook as to the purchase of 1,100
maunds.
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On this part of the case, Chunderseekur says—“I saw the defendant
Mohunlall at the time the cotton was inspected. He was present when the bales
Were cut open. I took a sample and communicated with Mr. Struthers on
the subject.” Hursook says—“ The defendant was present. He had other
cotton besides the 300 bales. Chunderseekur took a sample." This conﬁrms
the evidence of Chunderseekur both asto a sample having been taken, and
as to the defendant having been present at the time.

With respect to the bargain, Hursook says—Mohunlall said to me “ It is
very good cotton, close the matter.” That was at the time the sample was taken;
I then said to Chunderseekur “ The article is very good: take the sample and
close the bargain." Chunderseekur told me to come to the ofﬁce : I went to the
ofﬁce, and a bargain was made at 19-8 per maund, for 1,100 maunds of the
cotton, of which a sample had been taken in the morning. I received money
as earnest money and returned it again to Chunderseckur. I afterwards re
ceived it again and credited it in my books in the name of the defendants.
After I had made the contract, I saw Mohunlall: I told him that I had made

the contract at 19-8 per maund, and had brought the contract and earnest
money a he said “ If the moon changes its course, I will deliver the article, have
I ever before signed" ? * * * I made the contract about 3 or half past 3, and I
went to Mohunlall about 4. " * ‘ The sample was approved of, and the bar
gain made: the price was to be 19-8 : that was on the same day on which we
went to inspect the 300 bales. I did not give a. contract for the 1,100 maunds,
because the owner positively said he would deliver the goods, and said I could
enter it in my books. The contract was made at about half past 3. I went to
the defendant‘s guddy about 4 o'clock. Mohunlall agreed to the price. He
said 19-8 is the price, 2. annas more or less: whatever is conducive to my,
welfare, that do."
The evidence of Mr. Struthers, a member of the plaintitfs’ ﬁrm, is impor—
tant as conﬁrming the evidence of the Banian and the Broker as to a sample
having been taken. He says—“ I remember Chunderseekur bringing me a
sample of cotton, I think that was on the 12th of July, I approved of the
sample and returned it to Chunderseekur.”
As the sample was taken on the 12th of July, it must have related to
cotton other than the 300 bales which formed the subject of a contract already

concluded.
It will not be necessary

to refer again to Mr. Struthers's evidence,

except as to the fact of the purchase money having been tendered.
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Hursook goes on to say—“ I signed a contract in respect of the 300 bales.
I was ready to sign a contract as to the 1,100 maunds, but the screws were at
work, and a large quantity of the article had come into possession."
The reason given by Hursook for not signing the second contract is not sa
tisfactory; but if his testimony is worth any thing (and it is corrborated in
several particulars) it would appear that Chunderseekur took a sample in the
presence of Mohunlall, that a contract was entered into, and that Mohunlall ap
proved of' the contract after the terms had been mentioned to him, and promised
in very impressive language to deliver the cotton. And who was Hursook in the
matter? He professes to have acted as a broker; and it is admitted that he was
often employed in that capacity by the defendant’s firm. A Broker is primarily
the Agent of the party who ﬁrst employs him ; and a very important principle is
involved as to how far a party is bound by the acts of a Broker. We have in
the present case a principal repudiating a contract made by a Broker who had
often before been employed by him, and had been employed by him only
the day before in negociating a contract with the same parties, via, the contract
as to the 300 bales. This alone was sufﬁcient to induce the plaintiffs to recog
nize, in its fullest extent, his agency in reference to a subsequent contract
made immediately after, the subject of which was also cotton. It is true the
conduct of a Broker must be carefully examined ; but in the present case, I
see nothing in the conduct of Hursook suggestive of mala ﬁdes; and this being
so, the defendants must be held to be bound by their acts, unless they can

show clearly and conclusively that they had no authority, or that be exceeded
their authority. This is the principle I would apply to this case : it
is a sound principle, and one. specially adapted to a commercial community
whose transactions are to a large extent, conducted through brokers acting be
tween principals, who in many instances, are behind the sceneS, unknown to
each other. It is a settled rule that a broker is for some purposes treated a8 the
agent of both parties: primarily he is deemed merely the agent of the party by
whom he was originally employed, and he becomes the agent of the other
party only when the bargain or contract is deﬁnitively settled as to its terms
between the principals. See Story an Agency p. 30, sec. 31 ; and IImderson
vs. Bamwell, Y. and Jerv. 395.
Now what was the position of Hursook in relation to the parties ? He
was a stranger both to the plaintiffs and their Banian up to the 11th of July,
,when the ﬁrst contract as to the 300 bales was made; or, in other words, he was

unknown to them till just the day before the date of the alleged contract as to
H.
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the 1,100 maunds. He Was a countryman of the defendants, and had been
employed by them for about a year and a half in cotton transactions. His in
terests, therefore, would naturally lead him to take part with the defendants
against the plaintiffs; and his evidence is valuable in proportion as it is op
posed to his own interests, and if given, as it has been, in favor of the plaintiffs,

it must be taken strongly against the defendants.

Chunderseekur says, that he and Mr. Struthers were present at the interview
between Mr. Abbott, the plaintiff's solicitor, and Mohunlall when the tender
was made, and describes what passed upon that occasion; and, if his evidence
is reliable, it tallies with and supports the plaintiﬁ‘s' case.
Hursook speaking of the same interview, says—“ Mohunlall was not
present. Deepchand was, and he said to the Sahib (Abbott) as well as myself,
-—“ Give the price and I will give the goods.” Ile said this both with respect to
the 300 bales and the 1,100 maunds. "* He said “Pay me down the money at

once.”

The Sahib said “ I will pay for as many bales as I receive delivery of."

Now this is inconsistent not only with the evidence of Mr. Abbott, but also
with the evidence of Mr. Struthers and the Banian as to the tender: if true, it
would go to show, that there was in fact no real difference between the parties,
and that the only question between them was as to the time of payment, the one
party insisting upon obtaining delivery before payment, and the other upon obtain
ing payment before delivery. But in that view of the case, why was this action
brought 7 As there is a direct conflict of testimony, it may be as well to look
at the terms of the correspondence that took place. On the 22nd of July,
Messrs. Abbott and Carruthers wrote to the defendants :—
“ Sire—On the part of Baboos Collydoss Dhur and Chundcrseekur Moo—
kerjee, we hereby tender to you the sum of Rupees nineteen thousand nine hun
tired and ninety-seven, ﬁfteen annas and three pies,
19,997-15-3) in Bank
Notes and cash as per memo. at foot hereof in respect of the price of three
hundred (300) bales of good Bands cotton under your contract for sale thereof
to them, dated the eleventh instant.”

On the same day they wrote a second letter :—
“ Sir,—On the part of Baboos Callydoss Dhur and Chunderseeknr
Mookerjee, we hereby tender to you the sum of Rupees twenty-one thousand
four hundred and ﬁfty (Rs. 21,450) in Bank Notes and cash as per Memo. at

foot hereof in respect of the price of 1,100 maunds of Hungul Ghaut cotton
under your contract for sale thereof to them."
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On the 23rd of July they again wrote :—
“ Sim—With reference to our letters to you of. yesterday’s date, written on
behalfof Baboos Callydoss Dhur and Cliunderseekur Mookerjce, and tendering
to you the sum of Rs. 19,997-15-3 and Rs. 21,450, in respect of the price of
300 bales of Bands cotton, and 1,100 maunds of Hungul Ghaut cotton under
your contract for sale, and which tenders you refused, we are now instructed

to demand from you the immediate delivery to our clients of the said cotton,
and to give you notice that unless the cotton is delivered to them at once, pro
ceedings will be taken against you in the High Court without any further
reference to you. 1,
I
On the 23rd they received the following letters from Messrs. Temple
and Fenn, the defendants‘ Attornies :-—
“Dear Sirs,—Lallahs Chainsook Buxyram have handed us your letter
01' yesterday’s date, purporting to tender to them the sum of Rs. 19,997-15-3,
in respect of 300 bales of Banda cotton contracted to be sold by them to
your clients Babooa Callydoss Dhur and Chunderseekur Mookerjee, and in
reply, we are instructed to state that our clients authorised a broker, named
Hursook, to procure a purchaser for 300 bales of cotton, and the said Hursook
informed them that he had got a purchaser for the said 300 bales at the
price or sum of Rs. 19,997-15-3 to be paid prior to delivery being made.
Our clients are wholly unacquainted with yours, but they presume
that they are the purchasers with whom the said Hursook entered into the
contract for sale Our clients are quite willing to make delivery of the 300

bales of cotton agreed to be sold to the real purchasers upon receiving payment
for the same, but not before. Your serving writer declined to pay the money
which your letter purported to tender, and we have now to inform you that
unless your client pay the said sum and take delivery of the said cotton within
two days from this date. our client will treat the contract as cancelled.

The _

cotton is at Sulkeah, and your clients, if they intend to complete their pur

chase, can send the money and take delivery from our clients at Sulkea.”
“ Dear Sirs,—Lallahs Chainsook Buxyram have handed us your letter of
yesterday’s date written on behalf of Baboos Callydoss Dhur and Chanderseekur
Mookerjee, and tendering to our clients Rs.‘ 21,450 in respect of 1,100 maundg
of Hungul Ghaut cotton under an alleged contract for sale thereof by our
clients with yours, and in reply thereto, we are instructed to state that our clients
know nothing of any such contract, and that your clients have made some mis

take in applying to them in respect thereof.”

‘
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The tender made by Messrs. Abbott and Carruthers in their letter of the
22nd of July wasan unconditional tender; and is it to be believed that
Mr. Abbott, in a subsequent interview, made a verbal tender different in its

terms from that already made in writing. He has denied having done so, and
his denial is not only consistent with probability, but is borne out by Chun
derseekur and Mr. Struthers.
It appears that no mention was made in the ﬁrst letter of the 1,100
maunds; but Mr. Abbott has accounted for the omission by saying, that at
the time he wrote that letter, he had some doubts as to the validity of the
second contract, with reference to the Statute of Frauds.
Mohunlall in his ﬁrst letter only speaks of 300 bale's, whereas he has
admitted in his evidence that he sold 379 bales. Both sides rely upon that
letter. Mr. Bell on the ground that it is inconsistent with the alleged sale of
379 bales, and Mr. Clarke on the ground that it implies an absolute ignorance
of the contract on the part of the defendants; and it is urged on the part of
the defendants, that it is highly improbable that Deepehand should have made
admissions prejudicial to the defendants case at the very time that Mohunlall
was instructing his Attornies to write that letter.
It is necessary to see what really took place at the interview. According to
Mr. Abbott‘s evidence, he thought Mohunlall was present as well as Deepchand;
but he was unable to point him out, and it may, I think, be taken for granted
that he mistook some other person for him. Mr. Abbott says—“ Deepchand
was the man who addressed me ﬁrst and chiefly.” Deepchand himself admits that
he spoke to Mr. Abbott; and I have no doubt, that he it waswlio, in the absence
of Mohunlall, made the statements alleged to have been made on behalf of the
defendants. Mr. Abbott also says——“ I asked him if it was not a shameful
thing that he should repudiate the contract. He said he was willing to deliver
the cotton to Hursook, but knew nothing of my clients in the matter. He, two
or three times, sat down to write out a delivery order to Hursook. He wrote it

partially : I did not read it. That statement of his was applicable to the
1,100 maunds as well as the 300 bales. I gave him distinctly to understand
that the money tendered was in respect of the 1,100 maunds as well as the 300
bales."

It may be difﬁcult to reconcile the conduct of Deepchand with the course
of action taken by Mobunlall contemporaneously: but it is probable that the

former was unable to withstand the sudden pressure put upon him by Iiursook,
the friend and broker, and was surprised into saying and doing what now, with
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reference to the nature of the defence, he ﬁnds it expedient to deny.~ And here
it is important to notice the discrepancy which occurs between Mohnnlall‘s
evidence as to his having sold 379 bales, and his instructions to his Attornies,
in which he made mention of only 300 bales. It may be that at the time it
escaped his recollection that more than 300 bales had been screwed and
marked; or it never occurred tohim how such a fact might be used against
him'; but afterwards, having remembered the circumstance, or considered its

probable effect, be altered his case with a view to rebut the presumption that
the number of bales in eXcess of 300 formed part of another contract. It was
clearly an aﬂerthought which led him to shift his ground.
Chunderseekur conﬁrms Mr. Abbott in his account of what took place,
and deposes to the fact of the tender, and to Hursook’s indignation at the
repudiation of the contract. But was a tender really made? Deepchand
admits, that hIr. Abbott said,——“ Take the money and give the cloth 5" but he
says “ Mr. Abbott did not put down any money : he took out no money before
me: he showed me no money: I saw no Bank Notes. I did not know that
Mr. Abbott had brought Bank Notes.” He also says—“ When Mr. Abbott
came I was not aware that he claimed 1,100 maunds as well as 300 bales."
And he not only denies having written anything in Mr. Abbott’s presence, but
contradicts him in some other particulars. But am I to believe him in pre
ference to Mr. Abbott, Mr. Struthers, Chunderseckur and the Broker? Is the
evidence of so many respectable witnesses to be set aside as worthless upon

the solitary testimony of a person in the employ of the defendants? I have
no hesitation in coming to the conclusion, that the evidence of Mr. Abbott,
conﬁrmed and supported as it is, “must be received as true"; and that the
tender has been satisfactorily proved on the part of the plaintiﬁ's, and insufﬁ
ciently answered on the part of the defendants. And if the fact of the tender
is established, it affords cogent evidence conﬁrmatory of the contract as to the
1,100 maunds, for it shows that when Chunderseekur took the sample, he believed

it to be a bond ﬁde transaction, and that Mr. Struthers on the representation of

the Banian, and Mr. Abbott on the representation of both also believed it to
bea bondﬁdc transaction; and that all three went to the defendants’ (700566,
or place of business, under the belief that a contract had been entered into.
_ The evidence of Sree Gomanchurn Mookerjee, the Banian's Sircar, is in '
substance that he went to the screw-house, that the cotton of which > the 79
bales were composed was given to him according to sample, and that the 300
bales were marke

d J. B.B c 00.,
.0.

and the 79 bales

J. H_
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' How is the diﬂ‘erencc in the mode of marking the 300 bales and the 79
bales accounted for? Mr. Clarke said he would prove, that there was no Hungul
Ghaut cotton in the market at the time; and I am bound to say, (though
nothing of the kind issuggested in the letter of Messrs. Temple and Fenn,)

that upon the evidence it is left doubtful whether there was any such cotton
in the market.

But whether there was any or not, we ﬁnd from the evidence

of Mr. Thomas, of the ﬁrm of Robert Thomas and Co., who was called to
speak to the price of cotton, that there was in the market, cotton of equal
quality and value; and it is clear that Hursook represented to the Banian
that his principals had told him that the cotton of which the Banian had
taken a sample was Hung-111 Ghaut cotton.
The Sircar drew somewhat upon his imagination when he stated that the
defendants’ Jemadar reﬁised to deliver more cotton, “as the prices had risen."
I discredit this part of his evidence; for, while there can be no doubt the
Jemadar refused to deliver more cotton, it is in the last degree improbable

that he should have “ volunteered" a statement as to the reason of the refusal at
variance with the interests of his masters.
The evidence of Premchand Mookerjee, the Manager of the screw-house,
and an independent witness, in whose testimony I place implicit reliance, agrees
substantially with the evidence of Mohunlall, that no cotton could go out
without the Jemndar’s consent; and this is very important with reference to
Mr. Bell's contention that the 79 bales formed part of an independent contract.
- The books of the screw-house produced by Premchand show, that 379 bales
were screwed for J. Borrodaile and Co. How does this affect the question
as to whether the 300 bales formed part of the cotton sold to Conjee Lilladhur?
Mohunlall says—“ I sold six boats of cotton, two at C0ssipore at 18-8 per

maund, and four at Sulkea at 18-5 per maund. The contents of the
two boats were screwed into 289 bales, and of the four boats into 379 bales_
The contract was made through Hursook in the name of Conjee Lilladhur."
But to this is offered the evidence of Joynarain, the Gomastah of Conjee Lilla
dhur, and the man with whom the contract was made. He says, (and we
have no reason to doubt his statement) “ I bought two boats‘ load of cotton
from Mohunlall in July last through Hursook. It consisted of 358 unscrewed
bales. I never got the goods. Hursook spoke to me about four other bests
but I did not buy them. I made a contract for only two boats, Hursook asked

me to buy the other four boats.

I refused, I never spoke to Mohunlall about

the four boats "“ "‘ " I agreedto pay 17-12 for the two boats.
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I believa the 300 bales formed no part of the contract with Joynarain's
bonsai There is no evidence that he authorized the re-sale of the cotton; and
the diﬁ‘erence between 17-12 the price at which he purchased, and 18-5, the
price subsequently given by the plaintiffs, has, instead of being paid to him,
been pocketed without explanation by the defendants. Messrs. Temple and
Penn were not instructed to say, as it is reasonable to expect they would have
been if the defendants’ was a true case, that the cotton in question was part of
a lot which was originally sold to another house. On the contrary, their letter

goes to show that the defendants treated the cotton as their own.

Joynarain,

though a witness for the defendants, does not assist the defendants’ case. He
says 50 bales were screwed and he put his Nagri mark on them. Do any of
the 379 bales bear a Nagri mark? If they do, why has no evidence been given
of a fact so material, and yet so easy of proof?

But if they do not, and in the

absence of proof I must assume that they do not, the conclusion is inevitable
that the 50 bales formed no part of the 359 bales, and that the cotton sold t0

Joynarain’s house was different from the 359 bales.
The cross-examination of Mohunlall shows, that he had a great deal of
other cotton at the time; and therefore, that it was quite possible for him to
have entered into separate and independent contracts with the different parties.
As to the sale of the cotton in the boats, Ramphul, the Jemadar of the
defendant, says—“ I remember six boat loads arriving in July which were sold
to Conjee Lilladhur and Hirjee Auruth through Hursook, four at Sulkea, and
two at Cossipore. I was in the godown when the cotton from the four boats was
screwed into 359 bales and no more.” Joynarain, on the other hand, says he
only bought the cotton in two boats containing 358 unscrewed bales. And it is

well known that unscrewed bales cannot by any possibility be increased in
number, but the reverse, by the process of screwing.

The defendants have not explained why 300 bales were marked with the
letters B. 0., indicating Banda cotton, and why 79 bales were marked with
the letters H. C., indicating Hungul Ghaut cotton; nor have they explained
why if 379 bales were all that were sold, a demand was made for more.

It is scarcely necessary to refer again to Deepchand’s evidence, except, per
haps, upon one point. He denied having written part of a delivery order, and
said he had neither authority to make contracts or give delivery orders, but
after rejecting his eVidence as to the tender I should not be justiﬁed in adopting

his evidence upon this part of the case, regard being bad to the fact that he is
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met by acontradiction as complete as in the former instance, I consider his
evidence wholly untrustworthy.

Upon the whole, I am satisﬁed that the contract was entered into, and that
'the broker had authority to enter into it. I am also satisﬁed that the defende
were aware of the terms of the contract before they went to their Attornies.
It cannot be said that the defendants have no interest in repudiating the
contract; for Mr. Thomas has proved that the market was a rising market.
I laving arrived at a clear conclusion on the 'merits, it remains to consider
what would have been the position of the parties if the Statute of Frauds had
not been set up? The action would have been one for the non-delivery of
goods; and it would not have been necessary, if the plaintiffs were ready and
willing to receive the goods, to prove tender. But as I am satisﬁed that both
:willingness to receive the goods and tender have been proved on the part of the
plaintiffs, they would have been entitled to a verdict for damages; and the
difference between the contract price and the market price on the day the con
tract was broken, would have been the measure of damages. Bowman vs. Nash
9 B. and C. 145.
The question whether the Statute of Frauds is applicable to a Hindoo de
fendant, the plaintiﬁr being a Christian, arises under the third issue ;> and though
it was one of the questions in the case of P. Schneider vs. Kurecm Ally, heard
before the present Chief Justice and Mr. Justice Jackson, it has never yet been
the subject of a judicial decision. Mr. Clarke, at page 22 of his edition of the
Rules and Orders, has raised the question in the form of a query ; and having
carefully considered it as a question of much importancer all classes of the
' community, I have come to the clear conclusion that the Statute of Frauds does
not apply.
The Supreme Court Was constituted by Letters Patent, dated 26th March
1774, and continued to be held under this Charter down to its abolition in July
1862.

By various sections of the 21st Geo. 3, c. 70, the powers of the Su

preme Court are deﬁned and limited. “By sections 17, 18, 19 and 20, provi
sion is made for suits in which natives may be interested; and the question
raised by this issue depends upon the proper construction of section 17. The
words of that section are:

“Provided always, and be it enacted, that the

Supreme Court of Judicature at Fort William in Bengal shall have power and
authority to hear and determine, in such manner as is provided forthat purpose
in the said Charter or Letters Patent, all and all manner of actions and suits
against all and singular the inhabitants of the city of Calcutta, provided that
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their inheritance and succession to lands, rents, and goods, and all matters of

contract and dealing between party and party, shall be determined, in the case
of Mahomedans, by the laws and usages of Mahomedans, and in the case 0f
Gentoos, by the laws and usages of Gentoos, and where only one of the par
ties shall be a Mahomedan or Gentoo, by the laws and usages of the defendant."
This provision was subsequently extended to Madras and Bombay by the 37th
Geo. 3, Cap. 142, Section 13, with these additional words: “ or by such laws

and usages as the same would have been determined by if the suit had been brought
and the action commenced in a Native Court :"—and these words are important
as showing that it never could have been the intention of the Legislature to

affect Gentoos or Mahomedans by the Statute of Frauds.
The law which obtained in the Supreme Court, and which now obtains in
the High Court in its original jurisdiction, may be classed under seven distinct
heads.
1. The Common Law as it prevailed in England in 1726, and which has
not subsequently been altered by statutes, especially extending to India.
2. The Statute Law which prevailed in England in 1726, and which has
not subsequently been altered by statutes, especially extending to India.
3. The Statute Law expressly extending to India, which has been enacted
since 1726, and which has not been repealed.
4. The Civil Law, as it obtains in the Ecclesiastical and Admiralty Courts
in England.
5. Regulations made by the Governor_General in Council under the 13
Geo. 3, c. 63, Sections 36 and 37; 39 and 40 Geo. 3, c. 79, Section 18, and 53
Geo. 3, c. 155, Seclions 98 and 99.
6.

The Hindoo Law, in all civil actions in which a Hindoo is défendﬂnt

1. The Mahomedan Law, in all civil actions in which a Mahomedan is
defendant.
[See Preface to Smoult and Ryan's Edition of the Rules and Orders, 1)- 9-]
And if, as stated under the sixth head, the Hindoo law is to be apPlie‘l in

all civil actions in which a Hindoo is defendant, it is clear that the defendants 1“
this case cannot rely upon the Statute of Frauds, as it forms no part of the Hmdoo
law. Mr. Justice Hyde, inhis notes, dated 1737, p, 204, commenting on Section
1
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17 0f the let Geo. 3, c. 70, says: “ This provision was intended as a guide in
doubtful cases on the principle that the “ defendant's" condition was to be favored
by giving him the “ beneﬁt of his own law;” and this, though not an authority,
is valuable as showing the opinion of a learned Judge on a point arising out of a.
statute passed in his own time. The statute 13 Geo. 3, c. 63, was passed to
regulate the affairs of the East India. Company, and by Section' 30, British sub—
jects are prohibited from taking more than 12 per cent. on loans. It was at
ﬁrst held that this statute did apply to natives, Grcea'hur Baboo vs. Sree L'UCIIC—
nundun Doss, Mor. 350; but it was subsequently held that it did not apply to
them, r‘llaniclcram Chottopadhia vs. Meer Cory'cer Alli Khan, Mor. 125; and this
decision was afterwards recognized by the judgment of Peel, C. J _, in IIollodhur
Ghose vs. Connor/lull Tagore, l Ful. 411. Jllanickram Chottopadlzia vs. Meer
Conjeer Alli Khan, also decides (and this is important) that the 13 Geo. 3, c. 63,
and 21 Geo. 3, c. 70, must have a parallel construction.

In Jhan Khan vs.

Henry Imlach, Mor. 243 (cited by Mr. Bell,) which was an action of ejectment
by a native against aEuropean British subject, it was held that the contract
having been entered into by a British subject in Calcutta, he was entitled to the
beneﬁt of the English law ; but this does not necessarily apply in the present
case. In Doe dem. Savage vs. Banclzaram Tagore, Mor. 71, it was held that the
Statute of Frauds applies to the \Vills of British subjects. I refer to this case
as shewing that the Statute of Frauds was looked upon as applying to Euro
peans and not to natives. These are the only authorities I have been able to
ﬁnd, which bear directly or [indirectly upon the question ; and taking the Charter
and the 21st Geo. 3, c. 70, Section 17 together, and construing them according
.to the rules of law for the construction of statutes, I am clearly of opinion

that this issue must also be found in favor of the plaintiﬂ's, on the ground that
the Statute of Frauds is not applicable to cases in which a Hindoo is defendant.
It never can be allowed that a Hindoo is entitled to rely upon the Statute of
Frauds when he is defendant, and to claim exemption from its operation when
he is plaintiff.

In this city, where there are, besides Christians and Hindoos,

men of various classes, Greeks, Armenians, Jews, Parsees,-—whose “own” laws it

may be difﬁcult to deﬁne, but who are willing to live under the English law,
~—it would be unjust to let a I-Iindoo or Mahomedan claim, according as it
might suit his interests. the beneﬁt either of the Statute of Frauds or of his own
law. Such a state of things would lead to endless confusion, as it would unsettle
the very foundation of commercial dealing. It may now suit the defendants to
get rid of their contract by claiming the beneﬁt of the Statute of Frauds, but
I could not hold that the Statute applied to them without depriving both Hindoos
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and Mahomedans, as a claSs,_ of the privilege to which they are undoubtedly
entitled under Section 17 of the 21st Geo. 3, c. 70, 1:12., that of having all cases

of contract, in which they are defendants, decided according to their own laws.
It is remarkable that, from the time of the passing of the 21st Geo. 3, c. 70,

down to the present time, the Statute of Frauds has never been pleaded as a
defence on behalf of a Hindoo or Mahomedan ; and this is a strong circumstance
—to show that the view I take of the law in this question is the correct one—as
many cases must have occurred in which the defence might have been raised if
applicable to Hindoos and Mahomedans. No hardship can possibly result from
my decision in this case, as it is always open to parties to protect themselves in
their commercial dealings by having the terms of any contract they may enter into
reduced into writing. Under Section 186 of Act VIII of 1859, the Court is re
quired to state its ﬁnding on each separate issue, unless the ﬁnding upon one or
more of the issues be sufﬁcient for the decision of the suit. The ﬁnding on the
third issue is sufﬁcient for the decision of this suit; but as the learned Counsel on
both sides are desirous that I should express my opinion on the remaining issues,
I shall proceed to do so. I ﬁnd the fourth issue in favor of the defendants, as
it is admitted by both the broker and the banian, that there was no written
contract.- The ﬁfth and remaining issue is also one arising out of the Statute
of Frauds. It is this“ “ \Vhether the plaintiﬂ's have accepted any part of the
cotton, or given something in earnest to bind the bargain or in part payment,"
Asto the question of acceptance, I am of opinion that there has been no ac~

ceptance within the statute.

By the statute (29 Car. 2, c. 3, s. 17,) “ No con

tract for the sale of any goods, wares, or merchandizes, for the price of £10 or
upwards, shall be good, except the buyer shall accept part of the goods so sold,
and actually receive the same, or give some thing in earnest to bind the bargain,
m- in part; payment, or that some note or memorandum in writing of the said

bargain be made and signed by the parties to be charged by such contract or
their agents thereunto lawfully authorizet ." A considerable difﬁculty has al
ways been felt in determining what is a part performance, a delivery, an accep
tance, or a part payment under the Statute of Frauds; and, as observed by
Lord Campbell in a recent case, “ it would be difﬁcult to reconcile the cases
on this subject.“ The Courts in England have given full effect to the words of
the statute, and discountenanccd constructive deliveries and acceptances. Mr.
Smith’s valuable Compendium of Mercantile Law contains an elaborate note
on the 17th Section of the Statute of Frauds: after reviewing the cases, he
says: “It may be safely laid down that on the one hand there must be
a delivery of the “possession,” in order to sustain a count for goods sold and
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delivered; and, on the other hand, there must be an acceptance of the ‘ posses
cion,’ in order to satisfy the Statute of Frauds."- And I think it is now clearly
established that there can be no acceptance and receipt by the purchaser while
the lieu of the vendor remains, for the vendor’s lien necessarily supposes that he
retains the possession of the goods. In the present case, the defendants through
out claimed a lien upon the 300 bales of cotton previously sold to the plaintiffs,
and supposing they did, through their authorized broker, sell to the plaintiﬁ's an
additional 1,100 maunds, they must be taken to have claimed the same lien as
in the former transaction. ,The non-delivery of the 300 bales shows that the
defendants claimed a lien, and the tender of the purchase money shows that the
plaintiﬁ's recognized their right to refuse delivery till tender. I will now
examine the cases with the view of applying the law to the facts proved
in this case. In Tempest vs. Fitzgerald, 3 B. and Aid. 680, Abbott, C. J.,
says: “The Statute of Frauds was made for 'wise and beneﬁcial purposes,
and ought to receive such a construction as will best accord with the plain
and obvious meaning of the Legislature :’ 7 and in the same case Holroyd, J.,
says: “The object of the Statute of Frauds was to remove all doubts as to
the completion of the bargain, and it therefore requires some clear and unequi
vocal acts to be done in order to show that the thing has ceased to bein. ﬁeri."
Those acts are either that the buyer shall accept part of. the goods and receive
the same, or give something in earnest or part payment, or that the contract he
reduced to writing. Illaberly vs. Sheppard, 10 Bing. 99, is one of' a class of
decisions, which go the length of holding that as long as the vendor retains
his right of lien over the whole of the commodity sold, there has been no
such delivery and acceptance as the statute intended. See also Smith vs. Sur
nam, 9 B. and C. 561; Bell vs. Bamert, 9 M. and W., 37; Lord Campbell's
judgment in Morton vs. Tibbett, 15 Q. B., 438; and Farina vs. Home, 16 M.
and “7., 122. The Court of Exchequer Chamber, in Castle vs. Sworder, 6
Eur]. and Non, 828 (reversing the decision of the Court of Exchequer,) held
that there was evidence to go to the jury; that the character in which the plain
tiﬁ's held the goods was changed; and that if they held as warehousemen for
the defendant, there was evidence of an acceptance and receipt of the goods by
the defendant, so as to satisfy the 17th;Section of the Statute of Frauds; but
in the course of the argument, Byles, J ., intimated that the plaintiff had no lien,
because the goods were sold upon a credit of six months.
Mr. Bell in the
course of his very able argument cited Nichol-son vs. Bower, 28 L. J. Q.
B., 97; Cusaclc vs. Robinson, 330 L. J. Q. B., 260; Harman vs. Anderson, 2

Camp, 243'; the note in Wells’ and Bear‘s edd. of the Statute, vol. 2, p. 157-,

.
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and Dodsley vs. Var-Icy, 12 Adol. and EL, 632; and contended that the
vendor's lien was extinguished by the subsequent tender of the price for the
whole of the

1,100 maunds,

and that, aﬁer that act was performed, the

defendants held tortuoust against the plaintiffs. After a careful consideration
of the authorities relied upon by the learned Counsel, I am of opinion that the
legal effect of the tender was not to determine the defendant’s lien. Dodsley
vs. Val-Icy is not an authority contravening the legal doctrine, that there can
be no acceptance within the statute till the vendor’s lien for the price is deter
mined. That case cannot govern the decision in this, as the facts in the two
cases differ in many points. In Dodsley vs. Var-leg the goods were ear
marked, for the whole had been weighed and packed; and the only question
was, whether there was a sufﬁcient delivery and acceptance within the Statute
of Frauds; but in this case the defendants have altogether repudiated the
contract; and although the Court ﬁnd that a portion of the goods were
delivered to the plaintiffs for the purpose of being marked, yet, as the defend
ant‘s lien has not been extinguished, it cannot be held that there was such an
acceptance and receipt as to satisfy the statute.

In Jllorton vs. Tibbett, 15 Q. B.,

434, Lord Campbell says: “The acceptance is to be something which isto
precede, or at any rate to be contemporaneous with, the actual receipt of the
goods, and is not to be a subsequent act after the goods have been actually
received, weighed, measured, or examined.” In Dodsley vs. Varley, Lord

Denman says : “ The plaintiff had not what is commonly called a lien, deter
minable on the loss of possession, but a special interest, sometimes, but im
properly, called a lien, growing out of his original ownership, independent of the

actual possession, and consistent with the property being in the defendant.’_’ Mr.
Bell has failed to satisfy me that the defendants had no more than a special
interest. It must, therefore, be taken that at the time the tender was made,
the defendants had a lien. The fact of the tender having been made did not
destroy such lien, so as to justify the plaintiﬂ‘s, in treating the defendants as
holding the goods tortuoust against them. Then as to the question whether
something had been given in earnest to bind the bargain. To constitute a
payment as earnest-money, or a part payment within the statute, there must be
an actual transfer or delivery of the thing or money. Henderson vs. White, 7
East, 858; Walker vs. Nussey, 16 M. and W., 302. The plaintiﬁ's are not
bound to show that something was given in earnest, if they can show a part
payment before action; and it is in evidence that Rs. 101 was paid to the broker
at the time the bargain was made. It appears that after taking the money tolliﬂ

principal, he returned it to the Banian, and then received it back and placed ii2
i
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to the credit of the defendants in his books. But on the principle of the case in
the Exchequer Chamber, it is clear that if the money was once paid to an agent
with authority to receive it, what was done with it afterwards is immaterial.

Henderson vs. White, decides that the broker is the proper person to sign the
memorandum in writing, and to receive the earnest-money : and as the broker
in this case had authority to receive the money, it is important that his acts as
agent should be upheld. It is difﬁcult to say why the Banian should have
received back the money; but it is not improbable that he was satisﬁed with
the assurance that the contract would be performed without it. The money,
however, was afterwards returned. The broker ﬁnding that the market was
rising and apprehending the possibility of a repudiation on the part of the
defendants, applied for the money to bind the bargain. As he had authority
to receive it, the defendants are as much bound as if they themselves had
received it. The decision on this point is of less importance to the parties
than it would have been, but for the decision on the main question on the'

Statute of Frauds. No evidence has been given of the market price of the
goods on the 24th of July, the day when they ought to have been deliver
ed; but Mr. Thomas has proved that the market price of the Banda cotton,
:1 description of cotton of about the same quality and value as Hungul Ghaut
cotton, was Rs. 25-8 per maund on the 22nd of July; and I ﬁnd, as a fact, that
the 1,100 maunds of cotton was sold at Rs. 19-8 per maund, and assessing
the damages on the principle of Boorman vs. Nash, 9 B. and C., 145, I allow,

as the difference between the contract price and the market price on the 22nd
of July, the sum of Rs. 7,801, including Rs 101 given in part payment; the
verdict to carry interest at 6 per cent from this date, and costs.

Decreed accordingly.
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IN THE MATTER OF THE ESTATE OF HENRY INGLIS.

FREDERICK GEORGE LESLIE vs. ISABELLA INGLIS.
Tlle obtaining of Probate or Letters of Administration from the late
Supreme Court is no ground for subjecting the party obtaining them to the Ju
risdiction of the High Court, in matters connected uiith the Estate in respect to
which Probate or Letters of Administration were so obtained.
Jfr. Justice lVells.-—This is an application, under Section 24 of Act
VIof 1851, for a summons requiring the defendant to show cause why an
order for the administration of the estate of Henry Inglis, deceased, should

not be granted. It has been held in Lazarus vs. Hogg, that this Act,as
far as respects administration summons, is an enactment in relation to Civil
procedure within the meaning of Section 37 of the Letters Patent constituting
the High Court, and is consequently still in force. The Supreme Court
had jurisdiction over Executors and Administrators, who had obtained probate
or letters of administration from that Court, in relation to all matters connected
with the estates represented by them, and would have had jurisdiction in the
present case,

as the defendant, the widow and executrix of the deceased,

proved his will in that Court, and obtained probate. But that no longer
constitutes a ground of jurisdiction. Section 12 of the Letters Patent which
gives the High Court such original jurisdiction as it possesses, empowers the
Court, in the exercise of its ordinary Original Civil Jurisdiction, “ to receive,
try, and determine suits of every description, if, in the case of suits for
land or other immoveable property, such land or property shall be situated
or in all other cases, if the cause of action shall have arisen, or the defendant

at the time of the commencement of the suit shall dwell, or carry on bu—
siness, or personally werk for gain, within the local limits of the ordinary
Original Jurisdiction of the Court." This is not a suit for land, and as the
defendant is neither dwelling, nor carrying on business, nor personally working
for gain, within the local limits of the ordinary Original Jurisdiction of the
Court, the Court has no jurisdiction; unless it can be shewn that the cause of
action arose within such local limits. That is not disclosed in the afﬁdavit
but the application may be renewed upon a further afﬁdavit.
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BURNEY vs. EYRE.

The Court is invested with discretionary Power to grant or to refuse appli
cations made under Section 175 Act VIII, for the examination by Commission
of witnesses resident more than 100 miles distant from Calcutta.
Mr. Newmarch in this case moved for a commission to examine under
Sec. 17 5 of Act VIII of 1859, as witnesses for the defendant, Major General

Campbell and Lieut.-Col. Turner. An afﬁdavit of Mr. Mirﬁeld, was put
in from which it appeared that both oﬁicers were resident at Benares, and
therefore at a distance of more than 100 miles from Calcutta. A letter from
General Campbell was annexed, and it was stated that great inconvenience to
the public service would arise if he were compelled to come down to Calcutta,

inasmuch as no satisfactory arrangement could be made for carrying on
his military duties during such time as he should be absent: it was there
fore requested that his evidence might be taken by commission.
‘
The letter which was read is as follows :—
Benares, 10th May, 1863.
Messrs. Sandes, Stack and Co.
SIRS,

In reply to yours of the 7th instant, I have the honor to say, it would
prove detrimental to the Public Service were I to leave Benares, inasmuch as

I have, at the greatest personal inconvenience,‘ been refused temporary leave
because satisfactory arrangements could not be made for the command of my
division during my absence, therefore my evidence and that of Lieutenant
Colonel Turner had better be taken by commission.
I have the honor to be, Sms,
Your-obedient servant,

Geo. CAMPBELL, Major General,
Commanding Benares Division'
Mr. Bell for Colonel Burney, said he would leave it to the Judge to say
whether General Campbell had shewn that the Public Service required his at
tendance at Benares. If so, he would not insist on his attendance, although he
thought the excuse unsatisfactory; but as to Colonel Turner, he submitted,
that no good reason whatever had been shown why he should not attend as
a witness and be examined in Calcutta.
Jllr. Justice Wells said it was not disputed that under the Act it was
not binding in him to grant a commission merely because a witness was distant
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“ 100 miles, but that he had a discretion. The question was, whether a case had
“ been made out. His Lordship thought that taking the letter into considera—
“tion, a case had been made out as far as concerned General Campbell for
" having him examined under a commission, but not so as to Colonel Turner.
“ The evidence of General Campbell would be taken under interrogatories, with
“ leave to add questions viva voce. As regards Colonel Turner, the application
“ must be rejected. His evidence must be taken in Calcutta."

( 7° )
ORDINARY APPELLATE CIVIL JURISDICTION.

(Before the Hou'ble Illr. Justice IVells, Hon'ble Mr. Justice JIorgan, and
Hon'ble 1511'. Justice Levz'nge.)
S. M. Smomsoosmsar Dossss vs. Tmcownr Ncnnr.

The High Court has Jurisdiction to hear Appeals in Testamentary Causes.
In this case a. question arose respecting the Jurisdiction of the High Court
to hear Testamentary Causes on Appeal. The Court having taken time to
consider, delivered Judgment as follows :—
Mr. Justice Levinge.—The Jurisdiction of this Court to entertain the
Appeal before it having been now raised, it be comes necessary to decide the
question before the argument in this Appeal proceed further.
The Jurisdiction of this Court depends upon the true construction to be
given to the Charter, which constitutes the High Court a Court of Judicature
in Bengal. If the Jurisdiction to hear this Appeal is not conferred on this
Court by that Charter, it does not exist; for the High Court is to have and

exercise all such Testamentary Jurisdiction, and all such powers and authorities
as may be granted and directed by the Letters Patent now under consideration.
For the purpose of my Judgment it is not necessary to say more than that
this is an Ecclesiastical or Testamentary suit, which has been heard and deter

mined in the regular way before the Lord Chief Justice and Mr. Justice
Norman, who passed a Decree in the suit as a Court of ﬁrst instance on the
14th day of January in the present year. From that Decree the present
Appeal has been brought.
The Clauses of the Charter, which give Jurisdiction to the High Court to
entertain Testamentary and Intestate

matters, are the 33rd and 34th.

The

33rd Clause repeals so much of the Letters Patent, dated 26th March, in the

14th year of G. III A. D. 1774, as empowers the Supreme Court to take
cognizance of Causes Testamentary ; and the 34th Clause gives the same
Jurisdiction in that respect as was exercised by the Supreme Court. And here,
it must be remarked, that there was no Jurisdiction under the Letters Patent of

14 C. III given to the Supreme Court, to hear Appeals in Testamentary or
Intestate suits. The Appeal was direct to the Privy Council; but that Appeal
was an “Appeal as of right."

(71)
We have now to see if there be anything in the present Charter which
gives an Appellate Jurisdiction to the High Court in Testamentary and Intestate
suits. Mr. Doyne, Counsel for the Appellant, urges that the right of this Court
to entertain this Appeal is given by the 14th Clause of the Charter, which gives
an Appeal to the High Court in all cases of Original Civil Jurisdiction from the
Judgment of one or more of the Judges of the High Court. He also relies,
though not so strongly, on the wording of the 37th Clause.
In my Judgment, the High Court has no Jurisdiction to entertain an
Appeal from the Judgment of one or more of the Judges of the High Court,
given in a Cause or Suit passed under its Testamentary and Intestate Jurisdic
tion. The right is not given by the 33rd or 34th Clause,—-that is perfectly
clear; and it is also a clear rule of law, that no Appeal lies, unless expressly
given. Now, can this right he found in the 84th or 37th Clause? I have
before said the 14th Clause gives an Appeal to the High Court “ in all cases of
Original Civil Jurisdiction” when the Decree has not been passed by a majority
of the Judges of the High Court. But this suit does not fall within the words
“in all cases of Original Civil Jurisdiction."

To my mind this is clear, from

the words of the Charter, as well as from its whole tenor and construction.

Clause 12 deals with the Original Jurisdiction as to suits. The suits referred
to in that Clause have nothing to say to Ecclesiastical suits, or suits in the
nature of Ecclesiastical suits; but simply to suits of a “ Civil" nature with

respect to land, or to any other “ Civil" suit between party and party—not to
Testamentary Causes. Clause 13 deals with the Extraordinary Original “Civil”
Jurisdiction, and gives power to the Court to remove, and to try and determine

asa Court of Extraordinary Original Jurisdiction, any suit being or falling
within or without the Bengal Division of the Presidency of Fort William, when
the Court shall think proper; but still having regard to its “ Civil" Jurisdic
tion. It is urged that this is a suit falling within that Clause, but I am clearly
of opinion it is not. The Clause deals with the same class of suits as the 12th
Clause, viz., of a “ Civil" not “Ecclesiastical” nature. The heading of the
13th Clause, which heading is part of the Charter itself", and is to be read in
conjunction with the Clause, as aiding and interpreting it, settles the construc—
tion, and interprets the Clause as being conﬁned to suits under the Extraordinary

original “ Civil” Jurisdiction.
tion.

The 14th Clause, so much relied on, is open to precisely the same objec
That Clause deals with Appeals from the Courts oiv Original Jurisdiction

to the High Court on its Appellate side, and is expressly conﬁned to “ cases of
Original Civil Jurisdiction."
A
It is to be remarked that the Charter, evidently in order to prevent confu
sion, and to simplify its comprehension, classiﬁes, and deals separately with
Civil suits under its Ordinary or Extraordinary Jurisdictiou; and with matters
relating to its Criminal, Admiralty and Vice-Admiralty, Testamentary and
Intestate, and Matrimonial Jurisdiction.

It deals with its “ Civil" Jurisdiction

in Clauses 12 and 13, and follows by giving an Appeal, under that Jurisdiction
in Clause 14; and then deals with its Criminal Jurisdiction in Clause 21, and
not with its Testamentary and Intestate Jurisdiction, until it reaches the 33rd

and 34th Clause. N0 Clause on Appeal follows, save the Appeal to the “ Privy
Council” under Clause 39. However, if I could ﬁnd words in the 13th and
14th Clause that would warrant me in extending the provision of the Appellate
Clause 14, to the 33rd and 34th Clause, I would willingly do so; for in my

Judgment, words in a Statute should be construed liberally, so as to confer or
aid a right of Appeal ; but I cannot ﬁnd in those Clauses, or in the construction
of the whole Charter, any words that would warrant me in holding that an
Appeal lies to the High Court from a Decree passed in a Testamentary Cause.
The 14th Clause failing to give the right contended for, it is urged that the
37th Clause gives this Court Jurisdiction,—as it provides that “ Proceedings in
Civil Suits of any description" between party and party brought in the High
Court shall be regulated by Act VIII, 1859; and inasmuch as Section 332 of
that Act provides, that an Appeal shall lie from the decrees of the Court of
Original Jurisdiction, to the Courts authorized to “ hear Appeals" from the
Decision of those Courts, this Court has therefore Jurisdiction to hear this
Appeal.
1 cannot subscribe to that construction.

In the ﬁrst instance, I must re

mark that Section 332 of Act VIII, 1859, is repealed by Act XXIII of 1861 ;
see Section 1 of that Act. The 23rd Section of Act XXIII, 1861, is substituted.
and if that Section be carefully considered, it will appear clear that it only deals
with the powers and duties of Courts on hearing Appeals where Appeals are
expressly given. It does not attempt to touch the right conferred by the Char
ter, or any other Statute; but simply to provide to which Courts Appeals are to
go when the right to appeal exists. It is a Section regulating procedure in
Appeals, not a. Section conferring a right of Appeal. Besides this objection to
the construction attempted to be put on Clause 37 of the Charter, there is
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another very patent one. Clause 37 merely purports to “ regulate Proceedings."
That is its heading. It has two headings, or interpretations, given to aid its
construction, vz'z., “ Civil Procedure”; “Regulation of Proceedings,"—to say
nothing of its position in the Charter. Now Clause 37 only deals with the
“Proceedings in Civil suits." This Appeal is not a Proceeding in a Civil
suit, within the meaning of the Charter; it is one in the nature of an Ecclesias
tical suit under its Ecclesiastical Jurisdiction. ( Vide heading to Clause 33.)
But as far as the construction of the 37th Clause is concerned, if this Cause
Testamentary was a “ Civil” Cause, no right of Appeal would be given by it,
for the Clause merely deals with the procedure in Appeals, such as those de
tailed in the 333rd and following Sections of Act VIII, 1859, which regulate
the form of Appeals, Notices, and the like. According to this construction,
therefore, we have no Jurisdiction to hear this Appeal. In coming to this con
clusion, it is not necessary for the purpose of this Judgment to give my opinion
as to whether the Promovent has “ a right" of Appeal to the Privy Council
under the Letters Patent of 14 G. III as suggested by Mr. Newmarch, Counsel
for the Impugnant, who has submitted to us that the 33rd and 34th Clauses of

the present Charter are limited merely to the transfer of the Jurisdiction in
Testamentary and Intestate suits to the High Court, leaving untouched the right
of Appeal given by the 14 G. III.

If this construction be not right, then,

according to my view of the present Charter, the Promovent has “ no right” of

Appeal, and must apply to the Court which made the Decree for liberty to
appeal to the Privy Council under the 39th Clause of the present Charter,
which gives an Appeal from any ﬁnal Judgment, Decree, or Order made either
on Appeal “ or otherwise,” when the High Court shall declare that the case is a
ﬁt one for Appeal to the Privy Council.
If no Appeal as of “right” exists to the Privy Council, under 14 G. III,
and upon that matterI carefully abstain from giving any opinion, I do not
regret that the question of our Jurisdiction was not raised at an earlier stage of
the argument of this Cause, for, speaking for myself alone, I have no hesitation

in stating, that after hearing this case debated for some days, I consider that if I
had heard it in the ﬁrst instance, no matter which way I had decided, for or
against the Promovent, I would readily grant a certiﬁcate to the unsuccessful
party so as to enable him to appeal to the Privy Council under the 37th Section;

more especially as by the construction I have been coerced into putting on the
new Charter, I deprive the Promovent of his “ rig/at" of Appeal which he had
under the

old Charter.

A right to one Appeal at least is, in my Judgment, a:
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right that a suitor should never be deprived of, and it certainly is the policy of
those who regulate, from time to time, the Jurisprudence of this country, to
give every facility of Appeal.
Mr. Justice Morgan next delivered Judgment as follows :-—I am extreme
ly sorry that, from the urgency of the matter, I have not been enabled to give
that mature deliberation t0 the subject, which it so well deserves. I may state,
however, that the opinion at which I have arrived is favorable to the Jurisdic
tion of this Court to hear Appeals in Testamentary Causes. While making this
statement, I cannot refrain from remarking upon the great hardship which
would result from an adverse decision on the part of the Court. The result
would be the dismissal of the suit after four days’ hearing, upon a plea which, if
it were admissible at all, ought strictly to have been raised at the commence
ment of the case, before any expense had been incurred.
,Mr. Justice Willa—This; is an Appeal from} the Judgment of the Chief
Justice and Mr. Justice Norman in a Testamentary suit which was origi
nally instituted in the late Supreme Court, and was heard and determined in
the High Court in its Testamentary and Intestate Jurisdiction. After the case
had been partially heard, a. doubt was suggested by one of my learned col
leaguesas to whether the Court had Jurisdiction to entertain this Appeal,
and it therefore becomes necessary to determine the preliminary question be
fore proceeding further with the case. The question, which is one of great
importance and some difﬁculty, does not come upon me by surprizc, as it was
considered by me when the memorandum of Appeal was presented, and I see

no reason to alter the opinion which I then deliberately formed, and upon which
I acted in admitting the memorandum of Appeal. The question turns upon
the construction to be put upon the Sections of the Letters Patent constituting
the Court, to which reference has been made.
Section 12 deﬁnes the “ Ordinary Original Civil Jurisdiction" of the
Court as to suits. The Ordinary Original Civil Jurisdiction under this Section
is distinct from the Testamentary and Intestate Jurisdiction.
Section 13 ordains that the Court shall have power to remove, and to try
and determine, as a. court of Extraordinary Original Jurisdiction, any suit
instituted in a subordinate Court subject to its superintendence. The
Section has no reference to suits instituted in the High Court in its Original
Jurisdiction.
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Section 14 ordains “that an Appeal shall lie to the High Court from the
Judgment in “ all cases of Original Civil Jurisdiction" of one or more Judges of
the said High Court, or of any Division Court: Provided always that no such
Appeal shall lie to the High Court as aforesaid from any such decision made by
a majority of the full number of Judges of the said High Court, but that
the right of Appeal in such case shall lie to us, our heirs or successors, in our

or their Privy Council, in manner herein aﬂer provided." The words “in all
cases of Original Civil Jurisdiction” are wide enough to embrace matters
Testamentary and Intestate, and the words “ in manner hereinaﬁer provided"
refer to Section 39 upon which I shall presently remark.
Section ‘ 15 gives the right of Appeal from Courts in the Mofussil.
Section 18 provides with respect to the law or equity to be administered
by the Court in the exercise of its “Ordinary Original Civil Jurisdiction."
The words “ Ordinary Original Civil Jurisdiction" must be here understood in
the same limited sense as in Section 12, viz., as not including matters Testa
mentary and Intestate.
Section 33 repeals so much of the Charter of the Supreme Court as relates
to Ecclesiastical Jurisdiction.
Section 34 gives the Court the like power in relation to the granting of
Probates and Letters of Administration as was exercised by the Supreme Court;
but it gives no right of Appeal in matters Testamentary and Intestate, so that
no Appeal can lie in such matters, unless they come within the scope of Sec
tions, 14, 39, and 40.

Section 37 provides for the regulation of matters Testamentary and Intes
Iate and hiatrimonisl, and then provides “ that save as hereinbefore in this
Clause otherwise provided, the proceedings “in Civil suits of 0001-31 description"
between party and party brought in the said High Court, shall be regulated by

the Code of Civil Procedure prescribed by Act VIII of 1859, and by such fur
ther or other enactments of the Governor General in Council in relation to Civil
Procedure as are now in force.” The words “ Civil suits” as used here would
clearly have included Testamentary and Intestate and Matrimonial suits but for
the saving Clause by which they are expressly excepted.
Section 39 ordains that any person or persons may Appeal to us, our heirs
or successors, in our or their Privy Council, “ in any matter not being of Crimi

nal Jan'sdiction" from any ﬁnal Judgment, Decree, or Order of the said High
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Court of Judicature at Fort William in Bengal “made on Appeal ;" and from
any such ﬁnal Judgment, Decree, or Order made in the exercise of Original
Jurisdiction by a “ majority" of the “full” number of Judges of the said High
Court as “ hereinbefore mentioned :” Provided in either case that the sum or mat—
ter at issue is above the amount or value of 10,000 Rupees, or in case such Jud
ment, Decree, or Order shall involve directly or indirectly, any claim, demand,

or question to, or respecting property amounting to, or of the value bf 10,000
Rupees; or from any other ﬁnal Judgment, Decree, or Order made either on
Appeal or otherwise as aforesaid, when the said High Court shall declare that
the case is a ﬁt one for the Appeal to us, our heirs or successors, in our or their
Privy Council,—subject always to such rules and orders as are how in force, or

may from time to time be made, respecting Appeals to ourselves in Council from
the Courts of the said Presidency. The effect of this Section is that a suitor
cannot “ as a matter of right " appeal to the Privy Council from any ﬁnal Judg
ment, Decree, or Order of the High Court in its Original tlurisdiction without

having ﬁrst appealed to the High Court in its Appellate Jurisdiction, unless
such Judgment, Decree or Order be made by a “ majority" of the “full” number
of Judges.

The exception made in favor of Judgments, Decrees, or Orders of a

majority of the full number of Judges is practically useless, as the full number
of Judges, that is, the whole ﬁfteen Judges, never sit, and are never likely to
sit, for the trial of Original suits. The words, “in any matter not being of
Criminal Jurisdiction” mean in “ all" matters of Civil Jurisdiction as opposed to
matters of Criminal Jurisdiction; and these words are certainly large enough
to embrace, and were, in my opinion, intended to embrace matters Testamen
tary and Intestate and Matrimonial, as well as all other matters not being of
Criminal Jurisdiction. The words “on Appeal" and the words “hereinbefore
mentioned ” refer back to Section 14, and establish a connection between that

Section and Section 39, which renders it necessary that the two Sections should
be read together, and if read together, the words “ all cases of Original Civil
Jurisdiction" in Section 14 must be taken to have the same extended signiﬁca—
tion as the words “in any matter not being of Criminal Jm‘iediction" in Sec
tion 39. If therefore matters Testamentary and Intestate are included in these
words, then it follows that the right of Appeal cannot be exercised under the
Charter of the Supreme Court, asthe Charter would in that case, as regards the
provision relating to Appeals, be inconsistent with the present Letters Patent;
and would come within the operation of Section 14 of the Letters Patent which
provides, that so much of the Charter as is inconsistent with the Letters
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Parent shall ceaSe, determine, and be utterly void to all intents and purposes
whatsoever.
Section 40 ordains that it shall be lawful for the High Court at its discre
tion, or if the said High Court be not sitting, then for any Judge of the said
High Court, upon the petition of any party who considers himself aggrieved by
any preliminary or interlocutory Judgment, Decree, Order, or “Sentence” of
the said High Court, in any such proceeding as aforesaid, not being of Criminal
Jurisdiction, to grant permission to such party to appeal against the same to us,
our heirs and successors, in our or their Privy Council, subject to the same
rules, regulations, and limitations as are herein expressed respecting Appeals
from ﬁnal Judgments, Decrees, Orders and “Sentences.”

This Section only

applies to “interlocutory” Judgments, Decrees, Orders, or Sentences; but the
word “ Sentence” points to the Testamentary and Intestate Jurisdiction of the
Court, and would if it had been used in Section 39, have put the question of
Jurisdiction beyond all reasonable doubt.

Its omission, however, cannot have

been intentional, as it is impossible to conceive that the framers of the Letters
Patent could have intended to place a suitor in a better position as regards an
“interlocutory” Sentence than as regards a “deﬁnitive” or “final” Sentence.
That there could have been no such intention is clear from the concluding words
of the Section,-—“ Subject to the same rules, regulations, and limitations as are
herein expressed respecting Appeals from ﬁnal Judgments, Decrees, Orders and
Sentences.” These words refer to Section 39, and assume that the rules and
regulations therein referred to, apply to a ﬁnal Sentence as well as to a ﬁnal
Judgment, Decree, or Order; and the only conclusion to be drawn from this
is, either that the words “ﬁnal Judgment, Decree, or Order” in Section 39
were thought to include a Sentence which is in fact a Decree, and is called in
technical language a “deﬁnitive Sentence or ﬁnal Decree ,-” or, which is
more probable, that the word Sentence was omitted unintentionally.
Section 41 provides that a person may appeal from any Judgment
Order, or Sentence 0f the Court in the exercise of Original Criminal Jurisdic
tion provided that the Court shall declare that the case is a ﬁt one for Appeal.
A person who c0nsiders himself aggrieved is thus enabled to appeal to a. high
tribunal in both Civil and Criminal matters. The object of the framers of the
Letters Patent was to make it as complete as possible, and they must as, regards
the right of Appeal, have treated the Testamentary and Intestate Jurisdiction as
forming a branch of the Civil Jurisdiction; and hence it is that no “ separate"

1.
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provision was made with reference thereto, such as has been made under this
Section in relation to the Criminal Jurisdiction.
Section 12 of Act XXIV and XXV, Vic. Cap. 104 which has been refer
red to, allows the Court, in its discretion, to continue the proceedings pending
in the Supreme Court at the time of its abolition under and according to
the practise of that Court. This refers to proceedings taken over from the
Supreme Court to the High Court in its Original Jurisdiction, and has
nothing to do with the present question.
Section 23 of Act XXIII of 1861, which has also been referred to, was
intended to apply to Courts of Original Jurisdiction as distinct from the Sudder
Court, and cannot be made applicable to a branch of the High Court,
which was substituted for and was intended to occupy the place of the
Sudder Court.
I regret that there should be any difference of opinion on so important a
question. Iam satisﬁed that this Court has Jurisdiction to entertain this
Appeal which will therefore proceed.
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EXTRAORDINARY JURISDICTION.

Before the Hon. Sir Barnes Peacock, Chief Justice, the Hon. Sir
Mordaunt Wells, the Hon. Mr. Norman, the Hon. llIr. Levinge, the Hon. Mr.
Campbell, the Hon. Mr. Seton-Karr, the Hon. IIIr. Rail-es, the Hon. 1111'. Steer,
the Hon. Afr. Roberts, and the Hon. Mr. E. Jackson, Puisne Judges.
In run xs'r'rx-zn or Cmnms PIFFARD, Esq, B. A., AND Ennunn GEORGE Framers, ESQ.,

CAPT. OF HER Mussrv’s 20m FOOT.
A Barrister, ofended by the use of a strong expression on the part of a
Judge while sitting in Court, sends an Oﬂicer to the Judge’s private residence
upon a paciﬁc errand to ask for an explanation. Held by nine Judges out of
eleven, that the party sending the message and the party conveying it, are guilty
of contempt of Court.
The two gentlemen above named presented themselves this morning in
obedience to orders contained in Rules issued by the Court.
The ﬁrst Rule ordered “ That Charles PitI‘ard, Esq., do attend personally”
“in the Court on Tuesday the 26th day of May instant, at 11 o’clock in the”
“ forenoon, and that he then and there do show cause, why for his misbehaviour"
“and contempt of this Court, his name should not be removed from the Roll of"
“Advocates of this Court, or why he should not be suspended from practice as”
“ an Advocate of this Court and from all the rights and privileges of such"
“ Advocate, for such time as the Court may think ﬁt to order, or why he should"
“ not be otherwise punished according to Law for his said misbehaviour and"
“contempt.”
The second Rule ordered “ That Capt. S. E. Francis of Her Majesty’s 20th"
“ Regiment of Foot, do attend personally in this Court on Thesday the 26th day”
“of May instant, at 11 o’clock in the forenoon, then and there to show cause"

“why he should not stand committed to the custody of the Sheriff of Calcutta"
“or be otherwise punished according to Law for a contempt of this Court."
Mr. Doyne on behalf of Mr. Pitfard commenced his address by remarking
upon the absence of any speciﬁc charge in the afﬁdavit upon which the Rules had
been granted. He argued that Mr. Pitl'ard was an English Barrister and had the
same privilege of speech here as at Home. That although the charter gives the
power to the High Court Judges to remove Barristers for reasonable cause, yet that

reasonable cause would be the same as that for which the Benchers would disbar at
home. That the grounds upon which the Benchers would disbar at home. were
I
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twofold, (1,) such “ gross professional misconduct” as would make a party unﬁt
to be trusted with the interests of client, and (2) such “ moral turpz'tude" as to
render him unﬁt to be a member of an honorable profession. That the cases of
Digby Seymour and Mr. Edwin James are the latest leading cases on this
subject. Mr. Edwin James had misappropriated money and received £1,000
from Mr. Ingram to refrain from a cross examination. Mr. Digby Seymour
being largely indebted to a Solicitor, had sold his services to him. The ﬁrst
gentleman was disbarred, the second was not. He said that the Benchers would
only interfere in matters affecting the professional and moral capacity of the Ad—

vocate.

They took no cognizance of offences punishable by the law of the land.

The Chief Justice said that there was a case in 2, Atkinson’s Reports,
where»; Counsel was removed for assisting a ward in chancery to marry.
Jfr. Doyne replied that in that case the Counsel was suspended under the
Statute of \Vestminster and not from any power existing in the Judge.
The Chief Justice then put the case of a Barrister sending a challenge to a
Judge and asked whether or not the Judges would have power to remove him 7
Jlfr. Doyne said that he was not prepared to answer that question. Cases
must he thought he decided according to their individual merits. The Benchers
had always proceeded on the ground of “ unprofessional conduct" and “moral
turpz'tude." The Judges had interfered only as Visitors of the Inns of Court.
He would now pass on to the second point, and submitted that the Judges of
the High Court have no power to inﬂict secondary punishment. Such a. power,
if it existed, might lead to the entire destruction of the independence of the Bar.
The independence of the Bar was equally important with the independence of
vthe Bench. It was the province of the Bar to weight the scales held by the Bench.
If the Bench were empowered to exercise such a. jurisdiction over the Bar, the
latter would be intimidated and their independence lost. All men of honour
would leave a Court where such a state of things existed, and nothing would be
left but mean and mercenary trucklers to the Bench. He claimed the same inde
pendence for the Bar here, as it enjoys in England. In this country it was most
essential, that one of the few protections against encroachment should not be
assailed. It was clear that the Judges had not the power to suspend under the old
charter, and certainly they have none under the new. The word is “ remove"
in the present charter, and that word cannot embrace the punishment of suspen
sion, for the clause, being of a grave criminal character, must be construed liter
ally. As regards the third point in the Rule, every Court has power to say what '
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is a contempt, and he was perfectly satisﬁed that the Court could not come to the
conclusion that hit. Piﬂ'ard sent Captain Francis to Mr. Justice Morgan with any
hostile intention. He would read the afﬁdavits and other documents. The

ﬁrst was that of Mr. Justice Bayley ;—
I.
AFFIDAVIT or MR. JUSTICE Barrier.
3 P. in, Saturday, May 8171, 1863.
In case 1 may be referred to in the matter of' Mr. Piii‘ard’s address to the
Bench to-day, I sit down as soon as possible after the cases in review have
been gone through, to note what happened as far as the rapidity of the occurences'
enables me to remember accurately.
On a review being called on about noon, in which Mr. Piﬁ'ard was for the
applicant, he stated that his points for review were, “ That our Bench had not
given its reasons for not allowing costs and interest.” I remarked that both were
matters of discretion, and that I did not consider it imperative upon this Court
to give any reasons, because costs and interest were matters in which the Court,
reviewing the conduct of litigant parties as a whole, made its order without
necessarily going into detailed reasons. At any rate, that its not doing so
could not “ per 56” be an absolute ground for demanding a review, but that in
fact reasons were given by us which I read. Mr. Justice Morgan asked Mr.
Piﬁ‘ard to read his petition on the matter of costs, and the petition being read,
was in no way upon the point of “Our not giving reasons," but in so many words
that “ Our order was in itself unjust.” Mr. Piﬁ'ard proceeded to argue that this
included his plea of “Our not giving reasons,” and that in this case, both costs
and interest were essential points, the costs being due on previous litigation, and
the interest being a just demand on money advanced. Mr. Pifl'ard argued a
little longer, when Mr. Justice Morgan asked if he had any other point, and
Mr. Piﬁ'ard said he had not. Respondent’s pleader was then called, when I
said I did not want to hear him, as I thought a review should not be granted,
and Mr. Justice Morgan concurred. Mr. Piﬁ‘ard then stated that he had sat down
because he understood the Court was with him, but that he had not ﬁnished
and wished to be heard further. He was again heard, but going over the same
ground again, Mr. Justice Morgan stopped him, and was expressing his view of
the case, when Mr. Piﬁard interrupted him whilst speaking. Mr. Justice
Morgan then said, “ The Court is speaking, Sir, will you be silent." Mr. Pifi'ard,
however went on speaking. Mr. Justice Morgan than said “Will you be silent
Sir," but certainly to my mind, although warmly, still not oﬂ‘ensively. Mr
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Pill‘ard still made some observations which I did not catch. On this Mr. Justice
Morgan said very sharply “ Hold your tongue Sir,” I then gave my opinion on
the two points as a ﬁnal judgment on my part which I meant it to be, and said
it was. Mr. Piﬁ‘ard did not interrupt me then, but immediately afterwards again
wished to speak, and I said that the case was concluded, that my judgment was
given, and therefore I could hear no more. A few other cases were then pro
ceeded with, and the next was one in which Mr, Piﬂ‘ard was engaged. He rose
and addressing me personally said, “He claimed the protection of the Court."

On Mr. Morgan asking what he said, Mr. Piﬁ‘ard remarked that he was ad
dressing me—-not Mr. Justice Morgan.

Mr. Justice Morgan immediately

interposed before I could speak (not that he did so with a view to inter
rupt me) and quite calmly suggested to Mr. Piﬁ'ard that the question had better
be referred elsewhere (which I suppose meant the Chief Justice) and Mr. Piﬂ'ard’s
case be deferred. Mr. Piﬁ'ard agreed to this, and stated that “if Mr. Justice
Morgan would apologize for words spoken in heat.”--Immediately before the sen
tence was ﬁnished, Mr. Justice Morgan left the Bench and Mr. Piﬁ'ard then left
the Court, and other cases were called on. Mr. Justice Morgan then returned to
the Bench and the other cases were heard. Mr. Piffard may have said “apologize
for the insult,” but I cannot clearly remember whether I heard those words or not.
II.

THE LETTER or Ms. JUSTlCE More»: T0 rm: Cnmr JUSTICE.
Jlfonday May 10171.
MY DEAR Cnnzr JUSTICE,—L38t Saturday Mr. Piﬁ'ard applied to Mr. Justice

Bayley and myself for a review of judgment in a case decided by us.

I had

occasion very frequently to interrupt the learned gentleman in his address. I did
so because I considered his remarks sometimes irrelevant, sometimds a repetition
of what he had already urged. When he had concluded, and while I was stat
ing what occurred to me as proper to be stated in disposing of the application,
Mr. Piﬁ'ard rose and beganto speak. I asked him not to interrupt me, and pro
ceeded with my judgment. But the gentleman continued to speak, and I there
fore again requested him not to interrupt me. He still persisted, upon which I
shouted out,“ Hold you tongue Sir l" or some such words. After which he
was silent. A case was called on not long afterwards, in which Mr. Piﬁ'ard
was the applicant’s Counsel. He commenced his speech by referring to what
had occurred in the previous case. According to my recollection (which I
believe in this differs from Mr. Justice Bailey’s) he spoke of the way in which
he had been insulted by me, and proceeded to suggest that I should apologize
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to him.

I said that I could not listen to such observations, and rose to leave

the Court.

Ultimately the case was postponed, and nothing further occurred in

Court. That evening, about 9 o’clock, the card of Captain Francis was brought
to me at my house, and I saw that gentleman, who informed me that he had
come from Mr. Piﬁ'arcl. He alluded to the morning’s occurrence, and asked
me, on Mr. Piﬁ'ard’s behalf, for an apology. I cannot undertake to repeat

what was said word for word. When I had heard enough to acquaint me
generally with the nature of his errand, I told him that I must absolutely decline
to enter upon any discussion with him concerning the matter. The conversation
may have lasted ﬁve minutes: I believe I have stated the effect of it. I wish
to bring to your knowledge and to the knowledge of the other Judges, the con
duct of Mr. Piﬁ'ard (who is an Advocate of the Court) both in Court and
afterwards. My relation of the facts may be incomplete, but I think the
matter is of sufﬁcient importance to justify my bringing it before you.
I am,

My dear Chief Justice,
Your’s very faithfully,
(Signed) \V. MORGAN.
III.
Ls'r'rsa or run Cmsr Jusrics To Me. PlI-‘FARD.
To

CHARLES PlFl-‘ARD, EsQ.,
High Court, May, 12th, 1863.
Sm,—I am directed by the Chief Justice to forward to you a copy of a

letter which has been addressed to him ofﬁcially by one of the Judges of the
Court, Mr. Justice Morgan.

The Chief Justice regrets that any thing should have occurred to interrupt
that good feeling which has hitherto existed between the Bench and the Bar.
He intends to call a meeting of the Judges to take the matter into con
sideration and to lay before them the letter which he has received from Mr_
Justice Morgan in order that they may determine what steps ought to be adopt.
ed. Previous to doing so, however, his Lordship desires to'know whether you
wish to offer any—explanation, and especially as regards that part of the letter
which refers to your having sent Capt. Francis for an apology.
I have the honor to be,
Sir,
Your Obedient Servant,
(Signed) E. B. Psacocx,

Clerk to the Hon'ble the Chief Justice.
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1V.
Lsr'rsn or Ms. PIFFARD T0 run Cinsr Jcs'rics.

To

E. B. Psscocx, Esq,
Clerk to the Chief Justice,

High Court, May 13th, 1863.
Sin,—In answer to your letter of yesterday’s date, enclosing a letter from
Mr. Justice Morgan to the Chief Justice, I have the honour to request that
you will submit to the Chief Justice the accompanying copy of the account
drawn up by those who witnessed what passed between Mr. Justice Morgan
and myself on the 9th instant.
With regard to “ that part of Mr. Justice Morgan‘s letter which refers to
my having sent Captain Francis for an apology," I have the honor to request

that you will submit to the Chief Justice the accompanying account by Captain
Francis of what passed between himself and Mr. Justice Morgan on that occa
sion.
I have to express my sincere regret that the course I adopted was one
which might possibly be misinterpreted as a hostile message, but I beg to
assure the Chief Justice that such was not my intention, nor was such the
character of Captain Francis's mission.
We are both of us perfectly aware that a Judge cannot accept a challenge
to a hostile meeting, and therefore that to invite him to one would be as absurd
as it would be unworthy and indecorous.
I was anxious, before submitting the ease to the Bar, to assure myself that

I had done everything in my power to allow Mr. Justice Morgan an opportunity
. of retracting or explaining his language, which I considered insulting to me
as a Barrister.
I feared that if I called on him for this purpose myself, I might, in discus
sing what had taken place, forget the respect due to Mr. Justice Morgan's
ofﬁce.
I therefore asked Captain Francis, my oldest and most intimate friend,
and a man in whose judgment and perfect temper and courtesy I have, and
had the most complete reliance, to call on Mr. Justice Morgan, and see whether
by his intervention it was possible to avert the disagreeable alternative of my
asking the profession to express their opinion on the conduct and language of
Mr. Justice Morgan.
'
My express instructions to Captain Francis were to let Mr. Justice
Morgan understand that he did not come with any hostile intention, but merely
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to ask For such an explanation, or apology, or withdrawal, as Mr. Justice
Morgan might, on consideration, feel that he ought to make.
I submit that in so doing, neither Captain Francis nor I infringed on the
impunity of a Judge’s station, and that there was no more impropriety in the
act than in seeking an explanation from a clergyman or a woman.
Finding that Mr. Justice Morgan refused even to listen to Captain Francis
sufﬁciently to ascertain the real character of his mission, I had no alternative

but to submit to the profession as I had done before receiving your letter, Mr.
Justice Morgan's language and conduct on the Bench, and to leave to the Cal—
cutta Bar the vindication of our privileges.
I have the honour to be, Sir,
Your obdt. servt.

(Sd.)

CHARLES PIFFARD.

V.
Arrrmvn‘ or Ms. Pu-‘rann.

“ I, Charles Piﬂ'ard, of No. 2 London Street, Calcutta, Barrister-at-law,
and one of the Advocates of the High Court of Judicature at Fort W'illiam,
make oath and say :—

1.

That I have read the afﬁdavits made herein by Mr. Justice Bayley

and Mr. Justice Morgan, two of the Puisne Justices of this Honorable Court,
and that to the best of my memory and belief, the facts stated by Mr. Justice
Bayley are correct down to the words “ wished to be heard further. He was
again heard."
2. I say that on being permitted to address the Court I proceeded to
argue on the points which, at Mr. Justice Morgan's request, I had previously
simply stated without argument.
3. I say that in the course of such argument I was frequently and, as it ap—
peared to me, unnecessarily but not otl"ensively interrupted by Mr. Justice
Morgan, but was not stopped by him, and that after I had urged all that I
thought proper, I of my own accord sat down.
'
4. I say that thereupon Mr. Justice Morgan rejected my application and
gave his reasons for doing so, and after ﬁnally disposing of the case, Mr. Justice
Morgan proceeded to make some general observations on the necessity of making
stringent rules to prevent the time of the Court being taken up in hearing

(86)
matters urged in review which could not properly be urged, and as it appeared
to me, intimated his opinion that in the case just concluded, the time of the
Court had been taken up by me with argument on points which Counsel
ought to.have knOWn were not arguable on review.
5. I say ﬂiat I thereupon in what I intended to be, and do verily believe
was, a courteous and respectful manner, rose for the purpose of explanation ;
stating that what his Lordship complained of was caused by the want of uni

formity in the rulings of the different Benches as to what were and what were
not proper grounds for review; and that in fact in the case of “ Thakoor Coomar
vs. Payer Tewarree and another,” a review had been granted to ‘ne by another
Bench on grounds precisely similar to those which the Court had just refused

to listen to, when urged by Mr. Cochrane in the case immediately preceding
my own.
6.

I say that I am unable to state precisely how far I got in making such

explanation. Mr. Justice Morgan shook his head and waved his hand at me
which I understood as a token of impatience, but I did not hear any articulate
words until Mr. Justice Morgan said “ Will you be silent Sir," and immediately
afterwards “Hold your tongue, Sir, be seated," in a loud, violent, and oﬁ'ensive
tone. I expressed my surprise at hearing such language from the Bench and
then sat down, and Mr. Justice Bayley delivered Judgment, also rejecting my
application for review.
7. I say that the remainder of the aocotmt given by Mr. Justice Bayley
diﬁ'ers in no material point from what I remember to have occured.
8. I say that on the same afternoon I addremed letters to the Secretary of
the Bar Library of the late Supreme Court, and the Secretary of the Pleader’s
Library of the late Sudder Court, shortly stating what had occurred.
9. I say that after those letters were written it occurred to me that the
Bar, before taking into consideration Mr. Justice Morgan’s conduct towards me,
might wish to be satisﬁed that I had done all in my power to settle the matter
amicably and privately with Mr. Justice Morgan, before bringing the Bar into
collision with a Judge, on a matter which I would have been perfectly ready to
forget, had the learned Judge offered the slightest expression of regret at having
in the heat of the moment, made use of a hasty and uncourteous expression.
10. I say that at about half-past six on the same evening I, acting on the
impression which I have mentioned in the last paragraph, called on Mr. Eden
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and asked him to call, as a friend, on Mr. Justice Morgan and recall to him
the occurrences of the morning, and express my hope that he would not
refuse to recall, or state that he regretted, the words he had used, and the manner
in which he had used them.
11.—-I say that what passed between Mr. Eden and myself, is substantially
and truly set out in the written statement drawn up by me and signed by Mr.
Eden, and in the accompanying letter written to me by Mr. Eden. I also say
that the accompanying written statement, being a letter addressed by me to Mr.
E. B. Peacock, Clerk to the Chief Justice, is, to the best of my memory and
belief, a true and correct statement.

12.—I say further that had Captain Francis on his return from Mr. Justice
Morgan’s, told me that the latter gentleman had tendered the slightest apology
or expressed the least regret, I would at once have recalled my letters to the
Secretaries of the two Bar Libraries, and that no meetings would have been
held at my instance.
I distinctly swear and say that I had not any intention whatever, when I
requested Captain Francis to call on Mr. Justice Morgan, of sending a hostile
message, or provoking a hostile meeting, or of appearing to do so, and that my
sole motive was, as I have stated before, ﬁe hope that Mr. Justice Morgan
might, after he had had time for reﬂection, think proper to offer such expres
sions of regret as would have fully satisﬁed me, and as it appeared to me, he
might as a gentleman to a gentleman, without any derogation to his dignity or
independence as a Judge, have offered for words spoken in a moment of heat;
but which it was impossible, as it appeared to me, that I either as a gentleman
or a member of an honourable and privileged profession, could submit to with
out protest or remonstrance.
VI
AFFIDAVIT or me Hon'au: ASHLEY EDEN
I Ashley Eden, of Middleton Row, in the Town of Calcutta, make oath and

say as follows :—

First. “ That on the sixteenth day of May instant, whilst the occurrences
referred to in the annexed paper marked A, were fresh in my memory, Mr.
Piﬂ'ard submitted the said annexed statement to me, and I then wrote him a

letter in reference thereto, which is annexed and marked B, and I say that the

Said statement A, and the said letter B, are together substantially correct
I
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statements of what passed between Mr. Piﬂ'ard and myself, and of the impressions
left on my mind on the occasion to which they refer."

EXHIBIT A.
“ At about six or half-past six on Saturday evening, I called on Mr. A.
Eden at his private residence in Middleton Street, and told him that Mr. Justice
Morgan had that morning addressed me in Court in a tone and manner and in
language by which I had felt very much aﬁ‘ronted, and asked him to oblige me
by calling on him, stating the facts, and ascertaining whether he was willing to
express his regret for what had occurred.
Mr. Eden immediately declined to accede to my request, and added (I
cannot remember the very words,) but something equivalent to a warning not
to do anything so rash as to send a hostile message to a Judge.
I thereupon explained to Mr. Eden, that I was quite aware that no one

could send or carry what is called a hostile message to a Judge ; that the only
satisfaction that could be asked from a Judge, was an apology or an explanation,
and that, if both of these were refused, the only alternative was to appeal either
to the profession, or to the public, or the Bench, (I do not remember which
expression I used) and that what I wanted Mr. Eden to .do, was to act as such a
mediator, and that I could hardly anticipate any other result of his calling on
Mr. Morgan, than that Mr. Morgan would at once prefer the desired amends
Mr. Eden still doubted whether his intervention would be of any service
to me, and for other reasons which were to me conclusive, declined, personally
to intervene in any way whatever in the matter.

I then told Mr. Eden that I should have to avail myself of the services
of another friend, and on his again warning me to be very circumspect, I said
I should give my friend such instructions, as would preclude Mr. Justice Morgan
or any one, from representing his visit as one for the purpose of carrying a
hostile message."
C. PlFl-‘ARD.
“ I have read the above and consider that it is a substantially correct state—
ment of what passed.”
A. Eosn.
EXHIBIT B.
May 16th.

MY DEAR Putnam—I have read the paper you sent me and return it. It sub
stantially and correctly describeewhat passed between us on the evening of Saturday.
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When ﬁrst you told me that you proposed to send and ask Mr. Morgan to
express regret for the manner in which he had addressed you,'I for a moment
thought that you intended to demand an apology; but upon my asking you,
if that was your intention, you most positively disclaimed any desire to send a

hostile message, but you appeared to think that Mr. Morgan would not hesitate
to express rgret for any pain which he had caused you as a member of society,

for the manner in which he addressed you from the Bench.

I did not concur

in this view, for it seemed clear to me that Mr. Morgan would naturally treat

the matter as an oﬂicial matter entirely, and such an expression of regret from
him as a private individual, would have been to all intents and purposes, an
admission that he had taken advantage of his position as a Judge to make use
of stronger language than he had any right to use; in fact, I anticipated that
he would act precisely as he has acted; and his only chance of justifying
his own conduct was to put you in the wrong.
Hence my caution
to you.

Let me have a copy of the memo. which is returned hereafter.

Wishing

you well out of an awkward business.
Your‘s truly,

A. EDEN.
VII
AFFIDAVIT or Msssns. Gumonr Snsrusnn Lssus sun orusns.

“ The review case was called on before the Court, consisting of Mr. Justice
Bayley and Mr. Justice Morgan. Mr. Piﬁ‘ard, Counsel for appellant, Opened
the point, speaking for about ten minutes. Mr. Justice Morgan enquired who
was on the other side, on which Mr. Piﬁ'ard sat down, and Baboo Rumesh
Chunder Mitter, who was on the other side, then rose. Mr. Justice Morgan
thereupon said “ The petition is rejected," on which Mr. Piﬁ'ard got up and

observed that he had sat down under the impression that the other side had
been called upon to answer, but as he had been mistaken, he would proceed to

argue, which he did for a few minutes.

On his stopping, Mr. Justice Morgan

delivered judgment, and rejected the review. He then proceeded to remark
upon the length of the speeches of Counsel and Pleaders in review cases, and
the necessity of some stringent rules being made on the subject. On which

Mr. Piﬁ‘ard rose and began some observations which he did not ﬁnish, for Mr.
Justice Morgan in a loud and insulting tone of voice said, “ Hold your tongue
Sir." Mr. Piﬁard expressed his surprise at such language, and Mr. Justice
Morgan in the same insulting tone and manner said “ Sit down Sir." Mr.
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Piil'ard then sat down.

Neither in his argument, nor, when he attempted to

address the Court, did he employ any expression or adopt any tone unbecoming
his position as an Advocate or a gentleman; and from neither could the Court
take the slightest offence.
Another case of Mr. Piﬂ‘ard’s, which followed in succession to cases of other

pleaders, was then called on. Mr. Piﬁ'ard, addressing Mr. Justice Bayley as
senior Judge, asked whether he (Mr. Piﬁ'ard) was to be protected from such
insults as had been inﬂicted on him in the previous case, and said that if Mr.
Justice Morgan would merely say, that the expression complained of had been
used in a hasty moment, nothing more would be said about the matter. Mr.
Justice Morgan made no reply but left the Bench, but shortly after returned,

and then stated that Mr. Pitfard’s case had better be postponed till another
day as the matter must be settled elsewhere.
'
We, the undersigned, were present, and declare the above statement of facts

to be correct.”
(Signed)

C. GREGORY.

,,

MurrYLAUL Moonmss.

,,

SHEPPARD Lssus.

We, the undersigned, were present during the occurrence mentioned in

the above document, which contains a substantially correct statement.
-

(Signed)

CHUNDER Manama Gnoss.

,,

Runssncnmmsa errnn.

VIII
AFFIDAVIT or CAPTAIN GEORGE Enuusn chrs.
“ I George Edmond Francis, of Chowringhee Road, in the Town of
Calcutta, Captain in Her majesty’s 20th Foot, make oath and say as follows :—
. First—I say that although I do not quite understand how I am accused of
contempt of Court, still that I believe that the rule, in support of which Mr.
Justice Morgan's aﬂidavit has been sworn, has been granted under an impression
that I was the bearer of a hostile message to Mr. Justice Morgan on behalf of
Mr. Piﬁ‘ard.
Second—On the 9th day of May instant, Mr. Charles Piﬁ'ard asked me to

go to Mr. Justice Morgan to endeavour to obtain from him an expression of
regret for the disagreeable language used by Mr. Justice Morgan to Mr. Piﬁ'ard
in the morning of that day.
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Third—Before going to Mr. Justice Morgan, Mr. Piﬁ‘ard warned me that
Mr. Justice Morgan’s position as a Judge gave him immunity, and that it would
be out of all order, that the message to be conveyed, should be treated as of a
hostile character.

I could readily understand this:

my own conviction, be

sidw, was that the whole affair was one so unimportant, that even to have made
it matter of a duel with a private individual, supposing such private individual
had used the language complained of, would have been perfectly preposterous.
With Mr. Piﬁ'ard's warning in my ears and my own conviction, I called on Mr.
Justice Morgan, and, in a perfectly conciliatory manner, mentioned that I had
come from I\Ir. Piﬂ'ard. Upon hearing Mr. Piﬁ'ard’s name, Mr. Justice Morgan
declined to hear me further, begging me to say no more; and when I tried to
continue the conversation, he said, “ Without meaning discourtesy to you, I

decline
the matter,” and then left me; and I say that in my letter to
Mr. Piﬁ'ard of date, the 13th May instant, which is hereto annexed and marked,
1' have correctly described the substance of my interview with Mr. Justice
Morgan.

Fourth—My errand was entirely and purely of a peaceful character, and
the only reason that Mr. Morgan did not become entirely acquainted with my
object, was entirely owing to his refusing to listen to me; and if he had listened,
he could not have gained any idea that I was the bearer of a hostile message ;
and I swear that if Mr. Piﬂ'ard had asked me to be the bearer of a. hostile
message to Mr. Justice Morgan, I would at once have refused to do so.
Fifth—To the best of my recollection, I did not in my interview with Mr.

Justice Llorgan use the word “ apology."
Sixth—I further say, that if my opinion as to the Court imagining that
Iwas the bearer of a hostile message is incorrect, I am wholly at a loss to un
derstand in what way I have committed any contempt of Court, for I say that
ltried and verily believe that I was_in every respect courteous to Mr. Justice

Morgan both in tone, language and manner, and that I left Mr. Justice Morgan's
house under the impression which I still entertain, that the courtesy, which I

had shown to him, was not shown by him to me, and that I had been treated by
him in a way which my conduct did not call for.

Mr. Doyne having read through all the afﬁdavits continued his address.
He called attention to the fact that Mr. Justice Morgan in his afﬁdavit stated

that he thought the word “ apology” was used by Captain Francis, but
Captain Francis did not mention the word.

Possibly the idea, that the message
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was hostile, came into the Judge's mind, from the time of night at which the visit
was made, and from the surrounding circumstances. The learned Counsel submit
ted to their Lordships that Mr. Piﬂ'ard, in sendinga gentleman to askan explana
tion of Mr. Morgan, was only doing that which every gentleman had a right to
do. The act, it was true, was capable of misconstruction, and it was by reason

of Mr. Morgan properly refusipg to hear the message brought by Captain
Francis, that all the present misunderstanding arose. The case of Rex vs
Vaughan in Douglas‘ Reports 511, shewed that the Court would be satisﬁed
when a party denied all intention to commit a contempt. The entire case was,

that Captain Francis went at nine o‘clock at night, that after a ﬁve minutes
conversation Mr. Justice Morgan cut short the interview, and Captain Francis left
the House. He hoped the Court would not hold that there was any contempt.
Mr. Piﬁ'ard had the most abundant reason to require an explanation. He adopt
ed a course, which, though open to misapprehension, shewed no intention of

acting in contempt of Court.

Both Captain Francis and Mr. Piffard had denied

in their afﬁdavits that they had any intention of acting in contempt of Court,
and therefore there was no contempt. Any man had a right. to ask an explana
tion of another, however exalted that other's position might be, and it could not
be said that the sending Captain Francis was an attempt to intimidate the Judges
in the discharge of their judicial functions. He therefore called upon the Court
to dismiss the Rule, for he felt sure that their Lordships would come
to the conclusion that Mr. Piﬁ‘ard, though suffering under great irri_
tation, had nevertheless acted without hostile intention toward Mr.
Morgan.
The Court here adjourned, and returned again in half anhour. Mr. Bell
then opened his address on behalf of his client Captain Francis.
Mr. Bell—said that he appeared before their Lordships on behalf of Captain
Francis, against whom a Rule had also been issued, calling upon him to show
cause why he should not be punished, by ﬁne or imprisonment for contempt of
Court. He would proceed by steps up to the time at which Captain Francis

came upon the stage. The Rule had been issued upon the afﬁdavits of Mr.
Justice Bayley and Mr. Justice Morgan. What Mr. Justice Bayley‘s aﬂidavit
had to do with Captain Francis he did not see; but of this he was certain,

that there was no case in which contempt of Court had been ﬁxed upon any one
upon any such grounds as these. The great modern cases of contempt were
the cases of in re Van Sandau, 1 Phillips : in re Dyce Sombrc 1 M. d- G. and
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Letchmcre Charlton IIM. 4' G. The great principle was-“ Was the communica
tion such as would inﬂuence the Judge by intimidation or otherwise in his
decision in a Court of Justice ?" If it had not been such, there was no
contempt, and then the proper course was by ﬁling a criminal information.

The latest case on the subject of contempt was that of the Sheriff of Surrey
Mr. Evelyn, but the contempt there was as it were in the face of the Court.

There was no case in either the English or Irish Reports similar to the present
one. If instead of the Court taking action direct, any learned friend of his had
moved in the present case for such a rule as this, the Court would have called
upon him for a precedent before granting it. No case could be found carrying
the doctrine of contempt further than it was held in Dyce Sombre’s Case.
The Chief Justice asked whether the learned counsel meant to say, that
if, after a Judge had given his decision, contemptuous language were used to
him in consequence of that decision, there was no contempt ?

Mr. Bell replied that if in Court it would be a high contempt.

In the

case of Dyce Sombre the Lord Chancellor said—“ Every private representation

to a Judge for the purpose of inﬂuencing his decision in the matter publicly
before him, is and always ought to be treated as a high contempt of Court."
Mr. Justice Wells drew the attention of the learned counsel to a very strong
case in Salkeld's Reports, p. 48 where a party, upon whom a Process was
being served, spoke contemptuous words of the Judge who issued it. This was
considered a contempt of Court.

Mr. Bell continued.—In Hawkins' Pleas of the Crown he found the
heads of contempt by a stranger drawn up in detail, and under none of these

heads did the present case fall.

If Mr. Justice Morgan were of opinion that

a hostile message had been sent, why did he not mention it in his aﬁdavit'!

There was nota single word to be found respecting such a thing, and therefore the
whole idea, of whether or not a hostile Message be punishable, might be discharged
from the mind of the Court. Was it to be said that because Captain Francis went
for the purpoae of arranging matters, and to prevent the public scandal which now
attaches, was it to be said that on that account Captain Francis was to be consi
dered guilty of contempt of Court?

Mr. .7.

Wells said that as a matter of justice to Captain Francis

inasmuch as Mr. Justice Morgan would not hear him when he called, the Court

ought to give full eﬂ'ect to what he now had the ﬁrst opportunity of explaining
as to what took place
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Mr. Bell said he thought that their Lordships‘ view was the correct one. If
Mr. Justice Morgan had listened to Captain Francis, this would never have occurred.
Suppose Captain Francis had written to Mr. Morgan as follows “ Sir-'—I have
been asked by Mr. Piﬁ'ard to communicate with you about the unfortunate
matter that occurred this morning," and Mr. Morgan had stopped at that point,
the Court could not possibly say that such letter was a contempt. Where
then was the contempt in the state of things which actually took place? What
could be more natural than for a gentleman like Captain Francis to go on
such an errand; Mr. Piﬂ‘ard could not procure the services of Mr. Eden;
he could not avail himself of the services of any member of the Bar, and
to whom could he apply with greater propriety than to a gentleman of tact
like Captain Francis? Was it not the most natural thing in the world to
send a man who was a mutual friend upon a paciﬁc errand, and if it were
so, was it not also natural to send a friend of one of the parties, if a mutual
friend were not obtainable? If their Lordships should think otherwise, such a
determination would simply lead to the decision that, under no circumstances, is
any one to be the bearer of a paciﬁc message to a Judge, respecting matters
occurring in Court, without rendering himself liable to all the penalties attaching
to heavy contempt of Court. He trusted that their Lordships would not only dis
charge the Rule as against Captain Francis, but also record their opinions that
in acting as he had done, he had acted in a praiseworthy manner, and was alto
gether free from blame.
so

At the conclusion of the learned Counsel’s address, their Lordship retired,

and returned, after an absence of two hours and a half, when the Chief I Justice
delivered Judgment :—
His Lordship expressed deep regret that anything should have occurred
to interrupt the harmony existing between the Bench and the Bar. He had no
hesitation in stating that in his opinion both Captain Francis and Mr. Piﬁ‘ard
had been guilty of contempt of Court. Eight of the Judges agreed with him, but
Mr. Justice Wells, and Mr. Justice Raikes were of opinion that Captain Francis
had not been guilty of contempt of Court, or of any other offence, but that Mr.
Piﬁ‘ard, although not guilty of contempt of Court, had been guilty of mis
behaviour as an advocate. Although the majority of the Judges were of
opinion that both these gentlemen had acted in contempt of Court, they did not

wish to visit the offence with any punishment.

The Court would be content

with an apology, nor need the apology be an abject one, but simply such as
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would convey the expression of their sorrow at having committed that which the
Court considered to be contempt.
Jfr. Doyne, on behalf of his client, expressed regret that Mr. Piﬁ'ard should
have committed any act which could be considered contempt of Court.
Mr. Bell said that Captain Francis, in consequence ofthe decision arrived
at being the decision of the majority, felt himself compelled to bow to it; but
at the same time he begged to state, that he, Captain Francis, had never intended
his conduct to be such, as could be construed to be improper, either in regard to
Mr. Morgan, or any other man.
His Lordship said that the Court was satisfied with the expression of
regret which these gentlemen had made. Nothing which had occurred could
or ought to affect Mr. Pifl'ard in the minds of the Judges hereafter. In the
opinion of his Lordship when gentlemen inadvertently committed an act in
contempt of Court, they did honour to themselves in apologizing. As to Cap
tain Francis, the Court could not think that anything which had been done by him
detracted from his character, as an ofiicer, a man of honour, and a gentlemdn,

He might have acted hastily, but after what he had said on hearing the deci
sion at which the Court had arrived, there was nothing whatsoever that could
affect his future prospects, or prejudice him in any way, either in the mind of
the Judges, or in the estimation of the world at large.
Both Rules discharged.

Nora—The power of Colonial Courts to prevent Advocates who misconduct themselves from
prnctising before them, cannot be disputed. See In re the Justices of the Court of Common
Pleuu at Antigua, l Knapp 267, where Lord H ynfm'd says—“ Now Advocates and Attornies
have always been admitted in the Colonial Courts by the Judges, and the Judges only. The
power of suspending from practice must, we think, he incidental to that of admitting to
practise as is the case in England with regard to Attormes." As to punishment for contempt
out of Court, see Dean’s case Cr. Eliz. 689, where Anderson. J. says-“ There are divers
statutes that for private discoultesies one shall not be imprisoned : and therefore I do not see
how this custom can be maintained. A man may be imprisoned for a contempt done in
Court but not for a contempt done out of Court ; and therefore he ought not to have been
committed for such a private abuse.” By assent of the whole Court the prisoner was dis
charged. See also Rez- v. Faulkner, 2 Mon and Ayr 321—where Lord Abingcr says
“ Then if the Judge had received that letter not sitting 1u_ COurt it would not have amounted
to a contempt” and again—“ I can 331;»- any that if I reccnled such a letter, 1 should not con
sider myself at liberty to commit h' . ’ Alderson B.——“ 'lhere would be a great many com.
mittals if such a course Were pursued by Judges.” Lord Ablnger—f‘ Do you mean to say that
one of the Judges has the power to tine a man for sending him a. silly letter or an impudent
hitter; about any matter that he has decided? I can only say that I should be very much

afraid of exercising 1h"
0
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I 'Hssmr Marrnsw Min/mm vs. Tnouss Hm.

Construction of a Will.
Mr. Newmarch for the plaintiﬂ“.
Advocate General for the defendant.
In this suit the plaintiﬂ' sought for a declaration of his proprietary right
to two houses in Doomtollah Street, and also to recover from the defendant
the rent of the same from the 1st of October, 1860, up to the 17th day of
August, 1862. It appeared that one Matthew Miranda died on the 9th of Octo
ber, 1824, leaving behind him a Will which contained the two following Clauses,
viz:—
1.—“ I give and bequeath my House situate No. 34, Doomtollah, to my
daughter Mrs. Elizabeth Han, at present occupied by her, with the condition
that she will not dispose or mortgage the said House but only enjoy the rents
during her life, and after her death to go to her children on the conditions
above-mentioned, that is to say, only the rents of the said House to be divided

in equal shares and the survivor of them to get the House."

'

2.—“ I give and bequeath to my son Pascal Miranda, the small lower
roomed House at present tenauted by Mr. John Gomes, and adjoining the one

occupied by my daughter Mrs. Elizabeth Han, on the same conditions as above
mentioned."
The whole question as between plaintiﬁ' and defendant turned upon the
construction to be given to these two Clauses. Mr. Newmarch contended on
behalf of his client, that the words “ get the House” were sufﬁcient to convey
the “ entire Fee," while Mr. Gmham argued that they only conveyed “ a life
interest" in the property.
Mr. Justice Morgan said, he was of opinion that the word“ House" as

occurring here must be taken to mean the “ Fee.” The Testator, after dealing
carefully with particular interests, winds up with an unqualiﬁed gift to the sur
vivor. If the survivor only took a life interest, the remainder would be un
disposed of ; whereas the Testator had expressly notiﬁed his intention of dis

posing of his whole Estate.

The survivor must therefore be held entitled to

Fee.

It was arranged that the defendant shouldEive up the rent asked for, and
that the plaintiff should defray the costs of the suit.
Decree accordingly.

( 97 )
Ln'rcnnnrn'r DOGARE vs. SIBNARAIN MUNDLE, AND omens.
Service of a summons intended for one Partner upon another Partner of the
same Firm is not a sqﬁicient service. Partners are not the recognised Agents of
each other within the meaning of Clause 2, Section 17, Act VIII.
Air. Bell for the plaintiff.
Mr.. Justice Walla—The defendants are stated in the plaint to be carrying
on business as co-partners, and a copy of the summons intended for the defen~ :
dant Sauphulram Mundle, who is residing at Purneah, was left with one of the
other defendants at his dwelling house in Calcutta, and I am asked to hold that
this is a sufﬁcient service on the defendant Sauphulram Mundle, under Clause

2 of Section 17 of Act VIII of 1859, which is as followe:—“ Persons carrying
on trade or business for, or in the name of, parties not within the jurisdiction
of the Court in matters connected with such trade or business only where no
other agent is expressly authorized, to make such applications or appearances."
The words “ where no other agent is expressly authorized," imply that the
persona e0 carrying on trade or business for, or in the name of parties not
within the jurisdiction of the Court are purely agents, and the words “ carrying
on trade or business for, or in the name of, parties not within the jurisdiction of

the Court," refer to a gomastah or agent and not to a partner. Gomastah or
agent is a. person who is frequently employed to carry on business for, or in the
name of, absent principala; but not so a partner, who cannot be said to carry
on business for or in the name of, other persons, as he carries on business in the
name of the ﬁrm, and for the beneﬁt of himself and partners. It is true that
under the old practice, service upon one partner was deemed to be good service
upon another; but it is to be observed that an old suit could never be heard, if
instituted on the plea side, in less than two months, or, if instituted on the
equity side, in less than three or four months, from the date of institution; so
thatdefendant had ample time to come in and dispute the fact of his being a

partner. But, under the Procedure Act, a suit may be heard and decided in
eight days from the date of institution, and unless service is either personal, or
upon a recognized agent within the meaning of Section 17 of the Act, a defen
dant who may not be a partner, though sued as such, may not receive notice of

the suit till after decree, and may, in consequence, suﬁ'er great injustice.
The plaintiff may, under Rule 3 of the Rules of the 1st October, 1862,

take a. verdict against the defendants who have been personally served without 'i
prejudice to his rights as against the other defendant.
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Susarounn Smear: vs. T. A. Taonrsos.
Practice.

Where a Defendant skews bona ﬁdes, by oﬁ'cring to pay anything like a fair
proportion of his debts, a reasonable time will be granted to enable him to pay the
residue.
I
This action was brought to recover the sum of Rupees 905. The debt was
admitted by the defendant, who at the same time proposed to pay Rupees 400
within a week, and the remainder afterwards.
Mr. Justice lVells.—I entertain a very strong opinion respecting cases of
this description. Act VIII is altogether a plaintiff’s act, and since the change
in the procedure judgment can be obtained within eight days, giving a defendant
no time to turn himself about, or to obtain the assistance “of his friends, as
formerly he might have done. Under these circumstances I consider that I am
bound to see that the defendants suffer no hardship. I have therefore deter
mined, that whenever a defendant shows his bona ﬁdes by offering to pay any
thing like a fair proportion of his debt, I shall grant him a reasonable time to
pay the residue.

IVseusLm vs. Mon-arr.
Practice.
Act VIII of 1859 gives the

Court no power to allow a Plaint to be

amended after it has been admitted, except for the pwpose of adding Parties.
Upon this case being called on for ﬁnal disposal, Mr. Woodroﬁ'e applied for
leave to amend the allegation of jurisdiction in the Plaint, by striking out an
erroneous description of the defendant’s residence, and inserting an allegation of
Jurisdiction under the discretionary powers vested in the Court by Sections
29 and 32, Act VIII, 1859.
'
Mr. Justice Wells.—The Sections relied on by the learned Counsel apply
to the preliminary investigation of Plaints by the Court, and not to the stage at
which this suit has arrived. The Court has no power under the Procedure Act
to allow a Plaint to be amended after it has been admitted and registered, except
for the purpose of adding parties under Section 73. I must therefore refuse
the application; but the plaintiif may under Section 97, if so advised, apply for

permission to withdraw from the suit, with liberty to bring a fresh suit for the

same matter.

'

.

0
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In rus usrrsa or Homes.

Habeas Corpus.
The father, if a proper person, cannot be deprived of his legal right' to the
custody of his legitimate children of whatever aye—2 and 3 Vict. c. 39 which
gives a discretionary power to a Judge in England, has not been extended to this
country—therefore the law applicable to cases which occurred in England pre
vious to the passing of that Statute is applicable here.
Mr. Piﬁ'ard for Mr. John Thomas Holmes.
Mr. Doyne for Mrs. Caroline Albina Kelner Holmes.
Sir Mordaunt Wells.—This is an application by John Thomas Holmes to
obtain from his wife, Caroline Albina Kelner 'Ilolmes, the custody of their
children Francis Seaton Holmes, Caroline Chisholm Holmes, and George Percy

Holmes. The children are now produced under a Writ of Habeas Corpus granted
by me on the 9th instant. It appears that sometime in 1860 the petitioner‘s
wife, in consequence of unhappy differences between them, left her husband's
protection and proceeded to the house of her stepfather, George Chisholm,
taking the children with her; and that she has, together with the children, re—
mained with Mr. Chisholm ever since. No imputation is made either by
the husband against the character of the wife, or by the wife against the
character of the husband; and I am called upon to determine whether
the husband or the wife is, under the circumstances, entitled to the
legal custody of the children.’ The law relating to the custody of infants
is one of extreme diﬂiculty. Both as regards Courts of Equity and Common
Law in England, much is leﬁ to the discretion of the Judge, which dis
cretion is necessarily exercised according to the varying circumstances of each
case. The general rule in England is, that the legal power over infant children
belongsto the father, and that, during his life, the mother has none. Blacks
vol. 1, p. 433. The law is perfectly clear as to the right of the father to the
poseasion of his legitimate children of whatever age they may be.

See ea:

parte, McClelland, 1, Dow] P. C. 34, and ex-parte Glover, 4, Dcwl P. C. 293.
In a recent case Ryder vs. Ryder 30 Law Journal N. S. p. ~14, on an appeal
from the order of the Judge Ordinary (Sir C. Cresswell,) the discretionary

Power of a Judge is clearly and distinctly laid down; and in that case the
Court acted upon the authority of Rea: vs. Greenhill, 4, Ad, and El, 640, and
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the Queen vs. Clarke (in the matter of Alicia Race,) 7 El. and B. p. 186 and
Blisset's case Lam. 748.
The application of the law may sometimes have been exceedingly harsh as
regards mothers, but now in England Courts of Equity are enabled to make
regulations more in keeping with the dictates of humanity. This power was
conferred on the Courts by the 2 and 3 Vict. c. 34—a most useful Statute, but
which has not yet been extended to India; and the present case must therefore
be decided according to the law applicable to cases, which occurred in England
previous to the passing of that Statute. If it had been proved that Captain
Thomas was not a ﬁt person to act as the guardian of his children, and there was
reason to apprehend cruelty on his part, or contamination by proﬂigacy, or other
came, his strict legal rights would not be enforced, and I should not, in the

exercise of my discretionary power, allow the father to have the custody of the,
children.
The desire of the wife to return to her husband, is the best proof that his
house is notan unﬁt receptacle for the children; and, however much I may

regret the deprivation visited upon the wife, my duty is clear, and, under the
circumstances, imperative; and I order the children to be delivered up to the
father. I shall require an undertaking from Mr. Holmes that he will allow his
wife from time to time to see her children, unless her future cenduct should

disentitie her to such a privilege.
[ML Holmes here stated that he intended to remove the children to
Darjeeling, but that he was willing to allow his wife daily access to the children
so long as they were here, and free access to them when removed to the Hills or
elsewhere]

Munuoosoomm Dar vs. Banacnumx Moon-zines.

The meaning of an Act is to be gathered solely by reference to the Act itself.
In this came the point was mooted as to whether reference might be made
to the ofﬁcial report of the proceedings in the Legislative Council for the pur
pose of assisting to interpret a clause in the Act of Council XIV, 1859 (Statute
of Limitations).
Mr. Justice Wells said, that it was his duty as Judge to interpret the
Act solely by reference to the Act itself. He could not look into external
sources of evidence for the purpose of ascertaining what was or was not the
intention of the Legislature.

'\
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amino“ Csocrirssorrr AND morass vs. Mormscnunnm
Guossu. & orusas.

Conspiracy—False action—Absence of Plaintiff.
Mr. Eglinton and Mr. Woodroj'e for the Plaintiffs.
Mr. Wilkinson for the Defendants.
Mr. Justice Wells.--This is a suit to recover Rupees 552-15-3. The
plaint states that the plaintiffs sold and delivered to the defendants on two
diﬂ‘erent dates, cloth to the value of Rupees 912-15-3, viz., on the 24th of
November, 1862, to the value of Rupees 148-4-3, and on the 6th of Decem
ber, 1862, to the value of Rupees 764-11-0, and that the defendants paid to the
plaintiffs on the ﬁrst mentioned date the sum of Rupees 100, and on the
second mentioned date the sum of Rupees 260, leaving unpaid the balance now
claimed. The defendants have put in a written statement, which, in eﬁ'ect, is
a general traverse of the plaint, and in which it is alleged that the plaintiffs, one
of whom is a minor, and the other, though of full age, is not more than 17
years old,-—have no trade or business, and have been put forward in this action
by their uncle Mothoormohun Mookerjee, who is at enmity with the defendants
in consequence of a feud relating to a tank which has been the subject of some
litigation in the Mofussil.
The following issue was framed and recorded :—
“ Whether the plaintiﬁ's are entitled to recover from the defendants the sum”
“ of Rupees 552-15-3 or any part thereof on account of goods sold and"
“ delivered."
Having heard the evidence on both sides, I have come to a conclusion
adverse to the plaintiff's, and believe that this suit has been brought with a
view to carry out, through the medium‘of this Court, a foul conspiracy of
which the defendants are the objects and intended victims. I am the more
convinced of this, the more I look at the conduct of the parties, and the
improbabilities surrounding the plaintiff’s case. Though the amount claimed
is small, the circumstances disclosed in the evidence, invest the case/with an
importance which would otherwise not belong to it.

With reference to the allegation in the written statement that the plaintiﬁ’s
have no trade, the defendant Moheschunder Ghosaul says, that he does not
know whether the plaintiffs have a shop, and the other defendant Chunder
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‘

Mohnn Ghosaul says, that Mothoormohun Mookerjee deals in cloth, but not
the plaintiffs. The evidence on this point is not conclusive. Bhugwan
Chunder Mookerjee, who calls himself the plaintiffs’ gomastah, at ﬁrst said
that the plaintiffs’ shop had existed for four years; he afterwards corrected
himself and said that the business was started about a year and a half ago:
he also said that, when he was employed, he was told that Mothoormohun
Mookerjee was in Calcutta, and would supply money. As Mothoormohun
was to supply the requisite funds, it is probable that the business was his;
but if not, there can be no doubt that he was interested in and managed
the business, as his nephews are both young, and have not yet assumed
the management; so that in either

case

he, the

real plaintiff, is responsible

for this suit. Bhugwan Chunder, who is called by the plaintiffs as their
principal witness, has admitted that he is a relation of Mothoormohun, and
consequently of the plaintiffs, and also that he was a party to a suit against the
defendants.

He is therefore interested for the plaintiffs and Mothoormohun,

both as a servant and relation, and is naturally biassed against the defend
ants, who were successful in a litigation in which he was oppOsed to them. He
has sworn that he gave the defendants credit, because they were neighbours
and friends. I cannot believe that they were friends; but if they 'were friends
as well as neighbours, and if the defendants are really dealers in cloth, how
is it that they never dealt with the plaintiffs before? The fact of this being the
ﬁrst transaction between them is strong to shew, either that the defendants
were not dealers in cloth, or were not, as they say they were not, on terms of
amity with the members of this family. If they were ton dealers in cloth, they
could not have dealt with the plaintiffs, nor are they likely to have dealt with
the plaintiffs, even supposing they were dealers in cloth, if their relations were
otherwise than friendly.
Bhuggoban Chunder says that the defendants purchased cloth from him
on the 24th November, and that they came again on the 6th December and
purchased more cloth. One would imagine that they would have bought
sufﬁcient on the ﬁrst occasion, so as to save themselves the trouble and ex

pense of returning to Calcutta so soon. \Vho are the defendants? Thecase
of the plaintiffs is, that they are dealers in cloth, though they themselves say in
the most positive terms, that they have never purchased cloth for the purposes of
trade, or sold any.

If they are dealers in cloth, how easy to have proved this,

either by calling merchants, from whom they have from time to time obtained
their supplies, or by putting in the witness box some of their numerous village
customers. But neither merchant nor customer has been called, although

(103)
it is impossible that the defendants could have carried on a trade in
cloth, without its being well known, both in the bazar and

in their owu

village. In lieu of witnesses of either of these classes, two persons are called,
Rain Cliunder Dose and Hurrymohun Bonnerjee. Ram Chunder Doss, who
represents himself as the Sircar of Lallbehary Mitter, deposes to having -on one
occasion sold cloth to the defendants: he does not say when or to what amount,

and produces no books, and I cannot believe him in preference to the defendant,
Mohes Chunder Ghosaul, who says he does not know Rani Chunder Doss
and has never had any dealings with him, or in preference to the united testi
mony of both defendants, that they have never dealt in cloth.
It is a circumstance of some signiﬁcance that the Sircar of Lallbehary
Hitter was called, but not Lallbehary himself, or any other merchant, although
the transaction deposed to by Ram Chunder Doss, and the transactions deposed .
to by Bhugwau Chunder, could not have been the only transactions of the
defendants in cloth, if they were really dealers in cloth. The other witness,
Hurrymohun Bonnerjee, who is supposed to come from the same village as the
parties to this suit, says—“ The defendant Chunderinohun tells me that
Bhugwan Mooketjee has brought an action against us; you interpose and get
it settle ." He also says “ The defendant used to sell cloth in the Hauts
*
'
"
I have never bought of them "
*
*
I know they
deal in cloth because we live in the same village.” He afterwards said
that his house was not where the plaintiffs and defendants live : if the fact be so,
it is not true that he knew the defendants dealt in cloth, because he lived in the
same village with them. The defendant Chundermohun Ghosaul was never
asked, as to the conversation spoken to by Hurrymohun Bonnerjee about
a compromise; but the defendant Mohes Chunder Ghosaul denies all know
ledge of any such conversation, and says that Hurrymohun Bonnerjee belongs
to the opposite party. It does not appear who or what Hurrymohun Bon—
neijee is, nor why he in particular should have been selected, as the best person
to bring about a compromise, or why he should have been called to speak to
the defendants being cloth dealers, when he has never dealt with them, and
does not, as it now appears, belong to the same village. I distrust this witness,
and cannot act upon his evidence.

MI. Eglin'wn, in his able speech, relied very much on the entries in the
books and their production in Court. But these books, as they have not the
signatures of the defendants, prove nothing, and are of no value; for what is so
P
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easy in this country, as to produce books forged from cover to cover, whenever

a case requires to be supported by such evidence T The defendants have
been credited with sums received on account; and it is said the money was

paid on both occasions in silver, and not in notes. Notes could be traced and
identiﬁed, but not so silver, and it is therefore conVenient to say that payment
Was made in silver. The defendants deny having paid the sums with which
they have been credited, or any other sum, and Ihave no reason to doubt the
truth of their denial. The plaintiffs are not taken by surprise in the defence;
set up, as the written statement of the defendants alleges in substance, that the
case is a conspiracy.
It appears from the evidence of the elder defendant that a series of suits
had been going on in the village, in all which the father of Mothoormohun
had been unsuccessful ; and that this had led to enmity and cast ill-feeling, and
We know how bitter this is when it exists. The attitude of the parties being
hostile, it is impossible to believe that the defendants could have gone to the
plaintiff‘s shop to make purchases, or that the plaintiffs could have dealt with
them as approved customers, and given them credit. The defendant subpoenaed
Heeraloll, the adult plaintiff, and Mothoormohun, the man best able from his
position to give evidence on these matters; but they have both neglected to
appear. Mr. Eglinton, knowing how necessary it was to his case to account for
the non-appearance of these men, strenuously endeavoured, in his cross-exami
nation of the clerk who served the subpoenas, to show that service had not
been properly effected; but the cross-examination failed in its object. Mo
thoormohun is doubtless now in Calcutta pulling the strings, and is the chief

mover in this transaction.

He knows the nature of the defence, and, though

served with a subpcena this morning in Calcutta, he

appear.

Why is be absent?

has not ventured to

The question is not answered, but his absence

is consonant with the doings of a man, who does not hesitate to send to this
Court wretched servants, suborued to move his case by false evidence.
Heeraloll, too, though served with a subpmna, has kept away, and I have no
doubt he has done so, with a view to avoid answering questions, which would
shew that he was the mere tool of his uncle. This action is brought for the
purpose of reVenge; and we know to what lengths the natives of this country
will go to attain such an object, when once they set their minds upon it.
Mothoormohun has got up this case, knowing that a verdict, if obtained against
the defendants who are men in humble circumstances, would cause their ruin.

It was said by Mr. Eglinton that if this case is a conspiracy, it is surprising
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the plaintith should have claimed so little ; but the reason why they have not
claimed more is, to make the case appear more probable, and likely to. take
with the Court. The transactions are made to take place on different days:
books are put in shewing payments on account, and one of the sircars of the
plantiﬁ' speaks of a meeting at the village which led to the alleged sale; and
all those little touches are added to give probability to the case. The plot
though well laid has failed in its purpose. The defendants have called a
Chowkeedar of the village, a man, no doubt, in a very humble position, but
nevertheless well qualiﬁed to give evidence, as to the occupation of the
defendants, and the existence of the feuds to which reference has been made.
No one could know more about his neighbours, and their doings, than Shaik
Dhory, a man whose occupation left him ample time to go about gossiping
from house to house, smoking here with one villager and there with another.
He entirely conﬁrms the defendants in their statement.
'
I am satisﬁed upon the evidence that no goods were ever sold or delivered

by the plantiﬂ‘s- to the defendants, and that this is a false action instigated by
Mothoormoltun Mookerjee, for his own purposes.

I therefore ﬁnd the issue

for the defendants, and dismiss the suit with No. 2 Costs.

Appellate Jurisdiction. _

(Before the Hon‘ble the Chief Justice, and the Hon’ble Mr. Justice Levinge.)
Hunsnonn

CHUCKERBUTTY AND

ANOTHER,

vs.

Monsscrmnnsa Gnossur. AND

ANOTHER.

The High Court sitting in appeal on questions of fact, is guided by the
same rules as those of the Privy Council, when they sat upon motions for a rule
for new trials from the old Supreme Court.
The High Court sitting in appeal, will not disturb a judgment 11pm '
question as to the credibility of witnesses, unless it be manifestly clear fr-...: uh:
probabilities attached to certain circumstances in the case, that the Court was
wrong in the conclusion drawn from such evidence.

The High Court sitting in appeal will look upon the decree of a Judge as to
[(143, in (he ,9araeh'ght ,as the rVerdict of _a Jury, and though some of the reasons
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given for the conclusion arrived at be erroneous, the High Con-rt {n appeal will not
say, that the decree is against the weight of evidence, if suﬁcz'ent reasons for such
decree still remain.
Mr. Eglinton and Mr. W’oodroﬂ'e for the appellants.
The Advocate General and Mr. IViIkz'zwon for the respondents.

Mr. Eglinton and Mr. Woodroﬂ'e, for the appellants submitted, that the
judgment of the Court below was wrong, and that upon the evidence, the learned
Judge should have found for the plaintiffs. The judgment was mainly founded
upon an assumption not warranted by the evidence, namely, that a third
party, not before this Court, Moothoormohun Mookerjea, had inﬂuenced the
plaintiffs, his nephews, to institute this present suit by way of retaliation, the
defendants having succeeded in other proceedings between them in the Moﬁissil
Courts. Moothoormohun had not been called by the plaintiffs, and there was
evidence that he had been subpoenaed by the defendants, but he did not attend
at this trial. Had the plaintiffs been aware of the defendants'_ case before the
trial commenced, no doubt the omission by the plaintiffs to produce him, would
have been fatal to that case. But it was not so. The learned Judge had not
directed written statements to be ﬁled; the plaintiffs therefore were taken by
surprise, and were wholly ignorant that any case of fraud, through the
instrumentality of Moothoormohun or any one else, was to be set up; hence
they came into Court, with only the ordinary evidence required to prove a com
mon case of goods sold and delivered. With regard to the defendants’ own
subpoena, the service was doubtful, and, naturally, the plaintiffs were not in a
position to contradict it, under the circumstances.

The same observation ap

plied to the service on the younger plaintiff, whose evidence was not necessary
to establish the plaintiffs' case, and he had, therefore, not been called to sup

port the action.
The proof of notice failed in its inception. ‘Vhat were these
legal proceedings, of which it had been said there was so much evidence. The
only such if any, was the record of an appeal case between Moothoormohun's
father and the' elder defendant, dated so far back as 1856, which had led to
ill-feeling; and it was stretching the argument to a great length_ to urge
this as a motive for conducting, and putting into operation, so gross a
fraud as this action was said to be, in 1863. Again, the defendants were
persons of means, and had Mothoormohun really wished to crush them, as
suggested, he would not have sued for so small a sum as Rs. 560, which
the defendants could at once pay, but would rather have brought an action for
an amount, which it would have been beyond their means to satisfy. With
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regard to the sale and receipt of the cloth, no doubt a direct conﬂict of testi
mony existed. But the plaintiffs, on the one hand, produced their books in
which the transactions appeared, whilst the defendants, on the contrary, in no
way supported their case, that at the time of the alleged sale, one at least of
them, was at his native village. No evidence had been called to support this.
The direct evidence to connect Mothoormohun with the case, wholly failed.
It was proved, and had never been denied, that he was at the defendants'
mlicitor's ofﬁce, shortly after the institution of the suit, and had met the defen
dants there, who said that they saw him pointing them out to parties,
whom, it was to be presumed, he intended subsequently to produce as his

own witnesses. This theory was valueless on the face of it. Mothom‘mohun
was and had long been, himself a client of the defendants’ attorney. He was
there on business of his own, which he subsequently transacted. In the course
of it he alluded to the pending action, in which as, being the uncle of the
plantiﬁ‘ he might reasonably be allowed to take an interest. That was conduct
wholly inconsistent with fraud. A man engaged in the instigation of a false
suit for the purpose of revenge, would not choose the office of the defendants‘
solicitor as his scene of action; neither would he, whilst the suit was pending,

converse uninvited with the defendants’ solicitor about it. On the whole the
evidence, as to the existence of a conspiracy or of mala ﬁdes, wholly failed, and,
under these circumstances, the plantiﬁ's having made out a prima facie case,

which had not been rebutted by satisfactory evidence, the decree should be
reversed.
Counsel for the respondents were not called upon to reply.
Sir Barnes Peacock, c. J.—This is an appeal from a decree of Mr.
Justice Wells, made in an action for goods sold and delivered, and tried before
him on the 17th April last. The ground of appeal is, that the decree
was against the weight of evidence, and that the learned Judge ought to have

found, that the goods had been really sold and delivered.

The appeal does

not ask for a new trial, for the learned Judge, if the plaintiffs had been taken

by surprise by the defence of the defendants, might have been asked to grant a
new trial. It is said that a written statement had been ﬁled by the defendants,
and that the plaintiff's had not obtained a copy thereof before the trial. Whether
they could or could not obtain a copy, this case was tried,
been tried under the old rules of pleading, where the plea
had been pleaded, and there was no statement of facts on
neither party knew the case of the other side. Assuming

as it would have
of non-assumpsit
either side, and
that the plaintiﬂs

(108)
never saw the written statement, they would be in the same position at the trial,
as under the old practice. Surprise was the ground now put forward in
argument for setting aside this verdict, which was very different from the
ground set out in the memorandum of appeal, namely, that the verdict
was against the weight of evidence. Ignorance of a case to be set up is not a
ground for setting aside a decree. The question is, whether the learned Judge
has substantially given a verdict against the weight of evidence. Because he
might have given some reasons for his decision not quite satisfactory to them,
their Lordships could not on that account say that his decision was against the
weight of evidence. To a. great extent this Court, sitting in appeal on a question
of fact, is guided by the same rules as those of the Privy Council, when they sat
upon motions for a rule for new trials from the old Supreme Court.

That

rule is expressed in the case of Musadee )Jahomed Cazim Sherazee vs.

Meerza Ally Mahomed Shooshy and 'another in 8 Moore’s P. C. cases, 110.
The question there was, whether the Court below was right in law, or in
fact. The Privy Council laid down this rule, “that that Court would not
disturb a judgment of a .Court in India, upon a question of the credibility of

witnesses; unless it was manifestly clear, from the probabilities attached to
certain circumstances in the case, that the Court below was wrong in the con

clusion drawn from such evidence.” Credibility of witnesses was an impor
tant ingredient, and great Weight was to be given to the Judge's opinion
questions of fact, and Courts of appeal ought not to interfere, unless upon the
clearest grounds. The amount of credibility to be given to the evidence of
witnesses, rested
a great measure with the Judge who heard the evidence;
therefore if the Court looked at this decree as a verdict of a Jury, how was it
to deal with the case i It stood time :—Two plaintiﬂ's brought actions, who
were stated by their own witnesses to be about 21 or 22, and 14 or 15
years of age respectively ; theyr are supposed to have been in partnership, and
when they commenced, about a year ago, the youngest would have been
about 13 years old.

Where they lived was not clearly shown, and where a

young gentleman of 13 years, got his money to carry on a wholesale business,
did not appear. The gomastah of the plaintiﬂ‘s said, their uncle, Mothoor
mohun had shops in Burra Bazar, and they had told him that he would
supply them with money, if required. In the gomaatah's evidence 12th ap
peared some confusion, as to the time when the

was commenced.

He

ﬁrst said it was four years ago, and afterwards stated that it was about
one year.

The book produced in evidence showed the ﬁrst transaction to

have been in Bysack, 1269, just about a year Since. Healso stated he was
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in the country before going to the Doorga Poojuh, and that he saw the defen
dants. He said “ I have sold cloth to the defendants. They came to our shop.
On the ﬁrst occasion they bought Rupees 148 odd annas Worth of cloth. They
said—“ We have previously spoken to you to receive Rupees 100 from us
and give us clot .” This book produced is kept by me. This entry (2)is
in my hand-writing. I delivered to them the cloth, and received Rs. 100 on
account. The defendants saw me make this entry. Subsequent to this I had
transactions with the defendants. On the ﬁrst occasion Mohes Chunder, the old
man, took the cloth. The second entry (3) is on the 22nd Aughran (6th
December 1862). I delivered cloths on this occasion to both the defendants,
who were present. On that occasion, when they took away the goods, they
paid Rs. 260. This book produced is another book ; it is the ledger of the
plaintiii's' ﬁrm. The entries are in my hand-writing. Whilst they were
taking the cloths, and one person was taking delivery of the cloths, I made
the entries. A sircar, Unnoda. Chatterjee, delivered the cloths. He is sole
sircar of the ﬁrm. He delivered on both occasions. Defendants and we, are
neighbours at the village of Gungapore. I saw them shortly before I had gone
to my home, at the Doorg'd Poojah, and they said to me—“ Brother you hate
:1 cloth-shop, and you assist many persons ; so, if you assist us, we will make
payments on account." I said “Yes, I will assist you." It was with reference
to the transaction of Rs. 148 that they said “ You have promised, now give
us.“ The next witness said “ We two sircars sold goods." He might have
meant “ I and the gomastah.” The statement of the defendants Was, that
they were not in Calcutta on those days. This action Was brought on the 25th

of March and tried on the 17th April last. It was ﬁve months after the
transaction, and it was contended that if they had not been in Calcutta on
these dates, the defendants could easily have prOVed an alibi. But if they
were in the habit of coming occasionally to Calcutta, this would be very
difﬁcult indeed to prove, and, like most attempts to prove an alibi,- would
have failed. The elder defendant sWears pesitively he did not buy cloth or pay any
money. It was not stated in his evidence that he 'was not in Calcutta on either of
those days; nor was he asked the question by either party: probabiy it wasan

oversight.

It might have escaped the plaintiﬁ's’ Counsel to ask him where he was

on those days. Still he stvears he never purchased any cloth of the plaintiffs.
The gomsstah swore thtit both defendants came on the second occasion,
whilst the younger defendant Most positively denied that he was in Calcutta

at all.

If he was to be believed, then the gomastah must be incorrect as to
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him. llis Lordship doubted whether either of the defendants could have
brought witnesses to prove such an alibi. It is said by the plaintiffs, that they
could not have been aware, that the defendants would deny having been in
Calcutta, or having purchased the goods. If the plaintiffs had seen the written
statement of the defendants, they might have anticipated this. His Lordship
believed that Heeralall was served with a subpoena, and that he refused to
come and give evidence; also that the uncle Mothoormohun was served, and
that he too did not choose to come. If the plaintiffs were taken by surprise it
was not for their Lordships, sitting in appeal, to say, they disbelieved the evi
dence because of the alleged surprise. They were now called upon to say that
the evidence was so strong in favor of the plaintiffs, that the Judge in the
Court below, sitting as a jury, acted wrongly. If the jury had to decide the
question, could their Lordships say that they ought not to have so decided?
The Judge believed the evidence of the defendants. The defendants appeared
and gave their evidence on oath; the plaintiffs did not appear at all. Some
times parties of high caste will not appear in Court, but it was not the
case.here, for both Mothoormohun and the plaintiffs were present in Court.
The learned Counsel for the appellants ask us to hear their evidence.
Is thisa casefor a Court of appeal to say they will call them? We think
not. The plaintiffs were not absent from the trial on account of any religious
prejudices; therefore it was probable their absence arose from some improper
motives. The learned Judge below was far abler to judge of the credibility
of the witnesses than this Court, and he believed that the plaintiffs and
Mothoormohun were served with a subpoena. The plaintiﬂ's might have asked
for a postponement. The Court was told by the Counsel for the appellants that
there was gross fraud, perjury, and conspiracy on one side or the other. The
two defendants had given their testimony on oath. \Vas the Court to say that
the perjury was on their side, when the plaintiﬁ and his uncle Moothoormohun,
who had been called, refused to come and pledge their oaths against the defen
dants! How then could the Court say, under these circumstances, that perjury
was on the side of the defendants? Looking at the decree of the learned
Judgeas a verdict of a jury, and not the reasons which he gave for coming
to the conclusion he did, though some of his reasons might be erroneous; still
if sufﬁcient reasons still remained, the Court was not to say that it was a decree
against the weight of evidence. Therefore, looking at the whole case, their
Lordships considered that the learned Judge in the Court below, came to a right
conclusion upon the evidence, and accordingly dismissed the appeal with costs.
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ORDINARY ORIGINAL JURISDICTION.

In the Matter of“ Himnauth Bose.
_
The legal age of discretion for Hindoos in India is uniformly sixteen years.
Up to that age the Father has an undoubted right to the custody of his Children.
Jllr. Bell appeared in behalfof the Rev. Lall Beharry Dey and Dr. Alexand
er Duﬁ‘ in compliance with a “’rit of Habeas Corpus issued yesterday calling
upon those two gentlemen to 'shew cause why a. Hindoo boy by name Himnauth
Bose should not be delivered over into the custody of his father Callyprosono
._ Bose. He said that the W'rit of Habeas Corpus had been issued upon the
afﬁdavit of Callyprosono Bose which was as follows :—-“ I Callyprosono Bose of

Guspar in the Twenty-four Pcrgunnahs, Assistant in the Public Works Depart
ment of the Government of India, make solemn afﬁrmation and say—

1.--That the abovennmed Himnauth Bose is my son, an infant under the
age of sixteen years, to wit 15 years and 2 months and 9_ days. 7
2.—That until Tuesday, the 16th June, 1863, he resided with me under
my guardianship as his father.
3.—That on Tuesday, the 16th day of June last, he left home for the pur—
pose of attending school at the Calcutta. Training Academy, and has not since
returned.
4,—That I have ascertained that he has been since that day, and is now,

in the custody of Lall Beharry Dey and Dr. Alexander Duﬂ', at the Native
Mission House, Cornwallis Square, and I have applied to the said Dr. Alexander
'Duﬂ' andLall Beharry Dey to return him to his home, but the said Dr. Duff
and Lall Beharry Dey refused to allow me to remove the said Himnauth Bose,
and still detain him against my consent, I being his natural guardian.
5.—That I am informed, and verily believe, that the object of the said
Dr. Duﬂ‘ and Lall Beharry Dey, in detaining my son, is to induce him to abjure
the Hindoo religion, my said son being still a minor and incapable of form—
ing a correct judgment on the step he is advised to take. I am desirous
that the said Himnauth Bose should remain under my care and guardianship
until he attains his majority.
(Sd.)

CALLYPROSONO BosE.

Mr. Bell having read through the afﬁdavit, observed that in consequence of
the Writ being made returnable at so early a date, his client had been unable

to put in a written Return.

The purport, however, of the Return which
Q
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would be put. in: was to the effect, “that the boy was not detained against his
will, but remained in the Mission House of his own free will and accord."

The young man, or boy in this instance, was within 9 months and 21 days
of attaining his majority according to Hindoo Law. The leading case in this
question was that of Regina vs. Ogilvie, Taylor’s Reports, p. 137. This case
was very fully argued by Mr. Dickens and Mr. Morton on the one side, and
Mr. Clarke on the other. The Writ was in that instance directed to one
James Ogilvie of Cornwallis Square, in the town of Calcutta, commanding him
to bring up to the Supreme Court the body of Radacaunt Dutt, an infant under
the age of 16 years, alleged to be detained in his custody. In that case it was
ruled by Sir Lawrence Peel, that “ When an Infant supposed to be impro
perly in custody is brought up on Habeas Corpus, the Court will (if the infant
appear to be capable of exercising a sound judgment and discretion) allow
him to depart wherever he lists; minority simply will not entitle a father to
the custody of his child.”

Dir. Justice lVells said that in the event of his examining the boy, he
should certainly allow him to remain for a quarter of an hour in a private
room in communication with his father.
ﬁlr. Bell said that he should prefer that his Lordship would examine him
without such interview.
Mr. Justice Wells said he should wish the childto see his father ﬁrst.

He

had not, however, made up his mind to examine him at all.
Mr. Bell said that the judgment of Sir Lawrence Peel had been given,
notwithstanding very strong cases cited upon the other side, and amongst them

the case of anonauth Bose quoted by Mr. Clarke. “ That was a case in
which theboy was admitted to be past 14 years old. He had voluntarily
gone to the Missionaries. He protested against being delivered up to his father,
and declared that he was a Christian, and that his family would murder him.
He clung to the table of the Court House and screamed violently, but the Court
decided that they were precluded from interfering with the right of a Ilindoo
father, and desired the latter to remove him, which was effected alter consider
able resistance by the son in the presence of the Court.” Sir Erskine Perry
in his Oriental Cases had given a judgment at variance not only with the
Court here, but also with the Court at Madras, but the principle laid down in
the case, reported by Mr. Taylor, and arrived at after mature deliberation by one of
the most learned Judges on the Bench, Sir Lawrence Peel, was, “ that the Court
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will take into consideration the question, whether the child does or does not
possess sufﬁcient intelligence to enable him to judge for himself."
ﬂlr. Justice chIls asked the learned Counsel whether he knew of any
case in England which went the length of that decided by Sir Lawrence Peel?
He himself knew of no case in England, where the father was deprived of the
right to educate his child in whatsoever religion he pleased, such child not
being of age.
Mr. Bell said, that the case before the Court was as to “ whether the
child was or was not improperly detained." If it should appear that the child
was not detained against his will, and that he was of suﬂicient intelligence to
decide as to where he would remain, he (the learned Counsel) submitted that

the Court would be wrong to interfere by writ of habeas corpus, whatever right
it might have, if applying the principles of a Court of equity, on an application
to it as such Court.
Mr. Justice lVells put the case of a child belonging to strong Protestant
parents being detained by a Unitarian, and asked whether the Court would
be right in keeping it from its parents.
Mr. Bell observed, that if a child was of an age and. able to form an
opinion, he was entitled to choose for himself.

Mr. Justice Wells enquired, whether the learned Counsel meant to say,
that a boy of 15 was capable of forming an opinion on the subject of Theo
logy, and whether he did not think it right and proper that parents should
have the power to instruct their children, in whatever religion they deemed
the best.
Mr. Bell said that he wished to make the question a dry question of
Law, and the ﬁrst thing to be looked at was the nature of a \Vrit of Habeas
Corpus. It wasaWrit to show why a person is detained, and whether or
not he is kept in illegal custody.
Mr. Justice lVells put the case of the Court being of opinion, that the
child was incapable of forming a sound opinion as to religion.
Would
the Court be justiﬁed in depriving the father of its custody?
Mr. Bell observed that this was not the ﬁrst occasion on which the question
had been agitated.

There was an important decision in the case of the Queen

vs. Nisbett reported in the Free Church Missionary Gazette.
Mr. Justice Wells said that he could not admit that Report.

A Report
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in any Ordinary Paper he was willing to receive, but not in a Paper ofa
controversial nature.

Jll'. Bell said the case was evidently the one referred to in Perry's Orien
tal Cases p. 103, but he Would not press that the report was admissible. The
' casein Perry's Oriental Cases would be relied on on the other side, asbeing con

trary to the decisions in Calcutta and Madras, and he submitted that the Calcutta
ruling was the most correct. The principle was correctly stated in Sir E. Perry’s
note: “ The principle on which the Supreme Court of Calcutta decided was,
that the Writ of Habeas Corpus was only intended to prevent illegal restraint,
and that if the child on being brought into Court, did not appear to be under
illegal restraint, and was of an age to choose for himself, the Court would

allow him to exercise his own discretion, where he would go. And as the
boy in this case, who had been a pupil in Dr. Duﬁ's school, and was a convert
to the Christian religion, was about 16 years of age, and expressed a wish to
remain with Dr. Duff and not to go to his father, the Court allowed him to do
so.” He (the learned Counsel) had no doubt that his friend Mr. Newmarch
would lay great stress upon the case of The Queen vs. Clarke, in re Alicia
Race, and it washecessary before going to that case to refer to Witty vs.
' Marshall, 1 Young and Collier Chancery Cases p. 68. That case shewed that
before deciding whether the child should go to its guardians, the Court would
examine the child itself.
Mr. Justice Wells observed, that there was a wide diﬁ‘erence between a

guardian and a father.
Mr. Bell said that in the case referred to, the guardians were appointed by
the father.

The case of Alicia Race in the Queen vs. Clarke, (a) as it refer

red to the case of the Queen vs. Nisbctt decided by Sir E. Perry (1)), would of

course be referred to by the other side as an important case. The Rule was,
that between 7 and 14 the Court ought to call up the child and examine him
to see whether he had suﬁicient intelligence to enable him to decide. Up to 14,
undoubtedly, the person who was guardian for nurture, had clear right to main
tain an action of trespass against any one taking a child out of his custody.
The case of Alicia Race was not parallel with the present case. Children at
tained maturity here earlier than in England.
Mr. Justice l'VcIls said he thought an English boy of 15 quite as clever

as a Hindoo boy of the same age.
(11) 7 E. and B. 136.

(b) Perry’s Orient. Ca. p. 103.
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Air. Bell observed, that he could not see anything which could carry the
guardianship for nurture further in India than in England, where it lasted only
up to 14 years. He thought it. ought to be rather restricted than extended
here, but let the same age be ﬁxed in both countries. That age was 14. The
boy then ought to be called upon to decide. There was no necessity to put
him in a private room with his father. He might be examined openly by the
Court. Dr. Duff had no wish to detain him . "ainst his will.
' Jfr. Justz'ce Wells observed that he did not like any system which interfered
with nature. He should not like to see his own child kept away from him.

Mr. Bell asked, whether these gentlemen were to turn the boy out of doors.
Jlr. Justice Wells put the case of the son of a very earnest Christian de

tained in the hands of a Brahmin, and asked what would be the feelings of the
parent under such circumstances.
ﬂlr. Bell admitted that such a circumstance must necessarily cause ' great,

pain to the Christian parent and so it must be in the case of the Hindoo. Still
it could not be said that under a Writ of Hubcus Corpus, the Court had the
power to prevent these gentlemen from keeping the child within their doors, if
he did not wish to leave. If he were of an age to judge for himself, the Court
should allow him so to do. He submitted that this was the boundary within
which the writ of Habeas Corpus was conﬁned. The Court would see that no
person was detained against his will, and that was all. He submitted that re
viewing the whole circumstances of the case, the proper course was to examine
the child, to see whether he was willing to return to his father, and if he were
not willing, to allow him to remain with those learned gentlemen in whose hands
0
he then was.

Mr. Nezmnarcb, who appeared on behalf of the father, submitted that the
Court was at liberty to decide this question unfettered by the case of the Queen
vs. Ogilvic, Tag/101’s“ Reports, p. 137, because that case if not entirely overruled,
was at all events much shaken by the case of the Queen vs. Clarke, 7 E. and
B. 136. The Court in this case ought to apply the principles laid down in
the Queen- vs. Grecnbill, 4 Ad. and El. 624.

It was noted in that case that

the simple enquiry ought to be, as to “ whether the child had or had not arrived
at years of discretion," and also that such enquiry should be directed to ascer
taining a general age of discretion applicable to all cases, and. without any refer

ence to the greater or less intelligence of any individual child, whose case might
be before the Court. Now what was the age which the Court ought to ﬁx
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as the age of discretion in the case of a Hindoo infant? The English age of
majority was 21 : this was so late, that the Courts had thought ﬁt to admit
that the infant was capable of some discretion at an' earlier. age, apd this
age was ﬁxed at 14. In this country it would be found, that no such
difference was made between the age at which majority, and that at which discre
tion was attained. The age of majority was 16, and the Courts would do well to
ﬁx the age of discretion at the same period: the Hindoo Law not having placed
it at any earlier period. Would it be right for Courts here, merely because the
Courts in England had limited the duration of guardianship for nurture to 14
years, on this account to apply the same state of things to the Hindoo com
munity, and introduce a fanciful analogy? He submitted it would riot be
right. The Court ought rather to say that since a child in Ilindoo Law attains
the age of majority at 16, no earlier limit was required for the attainment

of discretion practically, and no other limit should he introduced. To look at
the matter, it could hardly be seriously suggested, that any child could have
sufﬁcient discretion before the age of 16 years, to isolate itself from kith and
kin, and to cast off at once and for ever all family ties. Yet, when a Hindoo
child takes up the Christian religion, it takes up this penalty with it, and
becomes an outcast, so far as its own people, its own family, its own country

are concerned. How great would be the probability that so important a step
rashly taken by a person of tender years, would be recalled by that person,
when in after life he found himself so isolated. Thus apostacy would ensue
and consequent great scandal to the Christian religion. He thought that these
gentlemen, the Missionaries, whom no one respected more than himself, ought
themselves, to wish that the child should be sent back to his parents. He
asked the Court to adopt the ruling in the Queen vs. Greenhill.
Mr. Justice I'Vells said that view had been strongly upheld in 12 C. B. p.
323, in the case of In re Hakewill.
Mr. Newmarch said that was so. The Court was precluded from consider
ing what was the degree of intelligence of this particular boy. It must ﬁx
some deﬁnite period for all. Ought the Court to ﬁx 14 simply because that
was the age in England, or would it not rather be guided by the Hindoo Law,
which ﬁxed the age at 16? The scandals which would arise to society, if
boys were allowed to wander about from religion to religion, free and unres
tained, would be dreadful to think of. He was therefore of opinion, that it
would tend to carry out the views of these gentlemen, if the Court were to
put a stop to this scandalous wandering about of infants, and say, that, being
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bound by the ruling in the Queen vs. Greenhill to adopt some general limit, it
would ﬁx it at 16 for Hindoos. Let a Hindoo boy remain under his parents’
charge until he should attain that age, the Hindoo age of discretion. Having
arrived at mature years let him choose his own religion, and let us hope that
that religion may be Christianity.
Mr. Justice Wells said that in this case, he did not entertain the slightest

doubt as to the course which he ought to pursue. He regretted extremely to
see a gentleman, of such extreme philanthropy and kindness, placed as Dr. Duff
was to-day. The question before the Court was not, whether the Christian re
ligion 'was superior to the Hinon or Mahomedan religion. He had no hesita
tion in saying that if a Judge were to determine such a question, he would be
exceeding his authority. The question which he had to determine was, whether
he ought to return to the father the custody of this child. He thought that
Mr. Bell had scarcely applied his mind sufﬁciently to the allegations in the
afﬁdavit. He confessed that he should have been glad if Dr. Duﬂ' had put in
an afﬁdavit, denying the allegation in the ﬁrst afﬁdavit upon which the Habeas
Corpus had been granted, because it seemed to him to bean act of great injustice
to detain a child from a Hindoo father.
[Here Mr. Bell interrupted his Lordship, and asked permission to put in
the written Return which was now ready.

His Lordship immediately granted

the request and the following document was put in.

\

“ W'e, Alexander Duff, and Lall Beharry Dey, in the within named ‘Vrit do”

“hereby certify, that the said Himnauth Bose is not, and never has been detained"
“in our custody, but that he being a young man of intelligence, and able to form'l
“ an opinion for himself, did voluntarily on the 16th day of this month of June,”

“ come to the above Lall Behary Dey, the Native clergyman in charge of the”

“ converts at the Native Mission House in Cornwallis Square, and begged to be"
“allowed to live there, and that he has ever since lived there, of his own free”
“ will and at his own request, and without being detained in any way by us, and"
“ that his father and all other persons, who have expressed a wish so to do, have”
“been allowed to see him alone, he being free from all control, and that his"
“father has had full access to him, and that he has not been detained from him,”
“and that the said Himnauth Bose was repeatedly asked by us, in the father's"
“ presence, to exercise his own free will, and to depart from the Mission House,”
“but that he refused to do so, and tliat the said Himnauth Bose by his own"
“consent, has agreed to attend this Court to-day."]
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His Lordship observed that the. Return which had been made, was precisely
the Return which he understood would have been made. There was however a
passage in the aﬁidavit which he considered of the greatest importance, and which
remained unanswered. That passage was, “ That the object of the detention of the
child was, with the view of inducing him to abjure Hindooism and to embrace
Christianity." The question which he had to determine in this case was, whe
ther the applicant was entitled to the custody of his child, and though it was
said that the child remained with Dr. Duﬁ' by its own free will, he read this
to mean that the child had inﬂuence used over him, well meant but indiscreet

ly, and in a way which the Law would not recognise. Now the boy in this
case was 15 years of age, and if Dr. Dull‘ had made an allegation to the effect
that the i‘ather was an immoral man, he would at once have examined the child:

whether the father were Christian, Hindoo, or Mahomedan. That question, how
ever, did not arise here. There was no allegation that the father had misconducted
himself, or that he was a person unﬁtted to take charge of the boy. He was called
upon to decide in a case exactly analogous to one decided by the late Chief Justice
of Bombay. The case which had been referred to as having been decided in
Calcutta by Sir Lawrence Peel, Queen vs. Ogilvie, was decided on very narrow
grounds, and he would, if necessary, have no hesitation in overruling it, in
consequence of the decision in the case of Queen vs. Clarke, in re Alicia Race.

This was an appeal to the discretionary power of the Court, and that discre
tionary power must be exercised according to the Law of the land. He re
gretted that the abovementioned allegation in the afﬁdavit must go forth to the
Public. He would have been well contented had it gone forth, that there was
no such object. It would indeed be a strange thing, were it allowed to go
forth to the millions in this country, that a child might be taken away from its
parents to induce it to abjure the Hindoo religion. He thought it must be held
that the rule established in England as to the discretion of infants, does not hold
at all in this case. He was of opinion that Mr. Newmarch had correctly stated
the Hindoo Law, and the Law of this Court, when he stated that in this country

the parent was entitled to the custody of his child up to 16 years of age.
There was a. clear authority in the judgment of Mr. Justice Patteson, because
although that judgment was not delivered as: cathedrd it had since been adopt
ed by, and so become the language of Lord Campbell. What was there then to
prevent the father in this case from having the custody of his own child 7 It
had been said, and no doubt truly said, by Dr. Duff, that he did not wish to restrain

the child by force; but even the inﬂuence used by Dr. Duff and the other
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gentlemen associated with him was in itself a restraint. It was cultivating unda
tural feelings in the bosom of the child, and repressing the love of the parent,
which ought not to be checked. No one knew more than Dr. Dull himself the
strength of the paternal feeling, and surely, he must see that there can be no
thing Christian, in keeping a child away from its parents. He would be sorry
that any other idea should go forth to the world, and thought that the time had
come when it should be decided, whether any Christian Minister had a right to
keep a Hindoo child from its parents. That being so, he would consider what
had been the line pursued by the late Supreme Court in India. He had no
hesitation in saying that the judgment of Sir Lawrence Peel was based upon
the narrowest grounds, and that no Judge could uphold it’ after the decision
in Alicia Race. Sir Lawrence Peel seemed to have thought, that the mere
technical rules, established in some of the cases at home, were to bind him
here ; and that the child had a right to be asked and to decide whether he would
go to his parents or not. The Bombay case was the true one. It“ Dr. Duff
were to ask him here to deliver up a child of his own, in the custody of the
Brahmins, could any one suppose that he would hesitate for a moment, to take
that child from the Brahmin, and deliver it up to Dr. Duﬁ‘? Has not the Ilindoo

then the same right as the Christian to the custody of his child? He could not
help thinking that every man of reﬂection, would be of opinion that the views
which he was expressing, were sound views. If it were not so, where was the
line to be drawn? \Ve should have a system of forcible conversions carried
on in India, the consequences of which would be lamentable indeed. He
was spared the pain of deciding by himself, against the Judgment of Sir
Lawrence

Peel, by the case of the Queen. '08. Nesbitt.

In that case the

Court ordered a child of 12 years of age to be delivered up on Habeas Corpus
to his father. Quite apart from any other question, the Law was entirely on
the side of the conclusion at which he had arrived. Sir Erskine Perry
said, “ That the Court was not at liberty to draw any distinction between
religious, or to favour one religion more than another." It might be that, under
the present constitution of the Court, a Christian man might have to ask of a
llindoo Judge, that which a Hindoo man was now asking of a Christian Judge.
would any examination by the Christian Judge as to the religion of the Hindoo
boy give conﬁdence to the Hindoo population ; or would any examination of the
Christian boy by the Hindoo Judge give conﬁdence to the Christian population?

He could not enter into anything of that kind.

He must decide the case upon

the principle laid down by Sir Erskine Perry and the learned Judges at
I
0
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ho'me. It would be impossible for him to enter into the question if he would,
for every one knew that there were hundreds in this country profeming
Christanity, who were Ilindoos in heart. The child kept away from his
parent, simply because the Missionaries endeavoured to make him do so.
The Missionaries were the best of men, but they would not like to have

their children taken away. He would not examine the child in this case. The
question was one aﬁ'ecting all fathers. Supposing a father sent his child
home to a school, and the school became a Mormonite establishment, and an ap
plication were made to the Queen's Bench for the delivery of the child, would
any Judge refuse to deliver him up? The principle was the same here.
The Court could not say, in its Judicial capacity, that one religion was better
than another. It must decide upon purely legal grounds. The decision in
Bombay had been followed by the case of the Queen vs. Lavinia Greenhill, 4
Ad. and El. 621. In that case great misconduct was established against the
father, but the Judges still held that the father was the proper guardian of
the child. Lord Denman there said—“ The Court, it is true, has intimated
that the right of the father would not be acted upon, where the enforcement
of it would be attended with “danger” to the child, as where there was an
apprehension of “ cruelty,” or of “ contamination” by some exhibition of gross
prolligacy." These are the reasons, which induce the Judges at home to deny
to the father, the custody of his children. The case of in re Hakewill, 12 c. B.
223, is always considered a leading case on this subject. The Return in that
case was, “ I am the father of these 6 children, and the Court has no jurisdic
tion to deprive me of the custody of them.” Lord Chief Justice Jervis held that
the Return must be allowed, and Mr. Justice Cresswell, Mr. Justice Williams,

and Mr. Justice Talfourd, were of the same opinion. The party who claimed
the children in that case was the mother, and a mother’s claim is incomparably
greater than that of Missionaries, and she is ten thousand times more useful

in inﬂuencing the religion of a child. To say otherwise would be to speak in
opposition to common sense. Mr. Justice Patteson says of the case Queen
vs. Nesbitt, Oriental Cases p. 109 referred to by Sir E. Perry—“ I cannot
doubt that you were quite right in holding, that the father was entitled to
the custody of his child, and enforcing it by “'rit of Habeas Corpus. The
general Law is clearly so, “ and even after the age of 14." Now Mr. Justice
Patteson was one of the ablest lawyers that England ever produced, and
was also a man deeply imbued with the principles of religion. He was
therefore admirably ﬁtted to give an opinion, and the above words shew,
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how strong the learned Judge’s opinion was, as to the parent‘s right to
educate the child in a religious point of View. The principle, laid down
by Mr. Justice Patteson and Lord Campbell, ought to be clearly stated.
He was not sorry that the task had devolved upon him. He thought that
it was the duty of those gentlemen who had charge of the child, to have
delivered him up to his father in the ﬁrst instance, and to have done that
which he was now about to do.
His Lordship ordered the child to be given up to the father, which was
accordingly done. The parties then left Court.

Nona—The opinion of Mr. Justice Patteson, and the principle therein advocated, is
11 held by Chief Justice Cockburu. Vida Queen vs. Homes, Law Journal N. S. Vol. XXX
or! III Magistrate’s Cases p. 46.

That was a case in which a Habeas Corpus had been

isned at the instance of the father, calling upon one John IIowes to shew cause, why he
should not deliver up the body of a girl under 16 years of age. The Chief Justice there
my:—“ In the course of the judgment in the Matter of Alicia Race, reference is made
to a letter of Sir Erskine Perry, late

Chief Justice of Bombay, shewing, that in the

opinion of Patteson J. a father was entitled to the custody of his child, even after
the age of 14 years. Can it he said that this girl has arrived at the age of discretion,
to decide whether she will stay away from her father or not, when her consent would
not prevent any one who took her away, from being punished for so doing.”

Again-—

“Now the cases, which have been decided on the subject, shew, that although a father
isentitled to have the custody of his children after their attaining the age of 21 years,
the Courts of Law will not interfere by Habeus Corpus, to withdraw a child from the
custody of persons with whom it may be, and hand it over to the custody of its father,
if it has attained the age of discretion, and is capable of understanding the position

in which it is placed. The whole question is—At what age can a child be said to arrive
at the age of discretion ? We wish it to be understood, that we wholly repudiate the
notion, that mental precocity can entitle a female child to withdraw herself from
the custody of her father, for that very precocit may be the very reason for its being unad

visable that she should do so: it might very like y lead a young girl into difﬁculty and dan
ger. We are bound to see that we act upon some general rule, as to the age at which a person,
although a minor, may be left to the freedom of choice which the law recognises. The lcgis
have has thrown light upon the subject which may safely guide us ; the age of 16 years is
pointed out as the age up to which a child ought to remain under parental control, for it has
been held, that even the consent of a female child, who has been taken away from her father, is
not snﬂicient to justify those who so take her away. “We may rely for guidance on the light

thus thrown on the subject, and the age of 16 years may be declared to be the age, at which
a young female cannot be said to have such a discretion, as to be entitled to withdraw herself
from the custody of her father, where there is nothing to shew that he will not exercise a
proper parental control. The girl must therefore be delivered over to her father.” *" * *
“I wish to say that we have not arrived at this conclusion without great consideration, nor

Without consulting with the Judges of the other Courts, who entirely agree with us in our
opinion."
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ORDINARY ORIGINAL CIVIL JURISDICTION.

(Bnoomm Menus Dray vs. Dsuomrn Drr AND OTHERS.)
'Where an ill-conditioned person ﬁles a plain! for partition, solely for the
purpose of inﬂicting injury upon his joint-holders, the Court will, in the exercise
of the power conferred by See. 187, Act VIII., mulct him in the entire costs.
This was a suit for partition of an outlying house and a piece of land
valued at 10,000 Rupees. The main point of interest was the question as to
who should pay the costs of the defendant.
Mr. Eglinton for plaintiff.
Mr. Bell for Denonath Dey.

Mr. Justice W’ells said that he was exceedingly glad to have an oppor
tunity of stating his views upon the subject of costs in partition suits. He
was satisﬁed that in many cases under Act VIII., actions of this kind had
been brought solely for costs. In many instances the whole family had been
mined from the fact of one member of it being an ill-conditioned man. He did
not feel himself bound here by English precedents. He was sitting and ad
judicating under Act VIII. He had had several partition suits before him,
where the entire property at stake was not worth more than 800 Rupees.
The property in many cases consisted of a dwelling-house, often the only resi
dence of a Hindoo family, and he could not conceive anything much harder,
than that one individual member of a family, should bring a. suit for the par
tition of such a property. It often happened that the house was sold for the
purpose of paying the costs incurred, and the result was that six or seven
families were turned out, without a place to go to. If he had been satisﬁed that
the present was an application of that nature by an ill-conditioned man, and
that the property was of the kind above-mentioned, he would certainly have

made the plaintiff pay not only his own costs, but all the costs incurred' up to
actual partition. Sec. 187, Act VIII., 1859, was in the following words:-—“ The
judgment shall direct in all cases, by whom the costs of each party are to
be paid, whether by himself or by another party, and whether in whole or
in what part or proportion, and the Court shall have full power to award and
apportion costs, in any manner it may deem proper.” This Section gave him
the very fullest discretionary power, and it was a power which, under the cir
cumstances named, he should most certainly exercise. In the present case he
' saw no reason why the defendant should not pay his own costs.
Decree accordingly.

(
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APPELLATE Jomsmcriou.
[BEFORE THE CHIEF JUSTICE AND Mr. JUSTICE Lawson]
PALMER AND omens vs. Cones sun ANOTHER.
The decision of a Court of Original Jurisdiction upon a question of fact,
ought not to be reversed by a Court of Appeal, unless that Court is satisﬁed beyond
all reasonable doubt, that the decision was wrong.
then two parties have made a contract which one of them has broken, the
damages which the other party ought to receive, in respect of such breach of con—
tract, should be such as may fairly, and reasonably, be considered either arising
naturally, i. e., according to the usual course of things from such breach of con
tract itself, or such as may reasonably be supposed, to have been in the con
templation of both parties at the time they made the contract, as the probable

result of the breach of it.
If a party enters into a contract, to provide and ship Molasses at the risk
and expense of the seller, he must be taken to guarantee that the caslcs are proper
tasks, and properly coopered for any voyage from Calcutta, for which such goods
may be reasonably ordered by the plainly/s to be shipped.
The Advocate General and Mr. lVood-roﬁ‘e for the appellants.
Mr. Bell and Illr. Eglinton for the respondents.
This was an appeal from a decision of Mr. Justice Morgan. The action
was originally brought to recover the sum of 2,715 Rupees, the amount of
damages sustained by the plaintiffs, in consequence of breach of contract on the
part of the defendants. It appeared from the evidence adduced, that the plain
tiﬁ', a partner in the ﬁrm of Mackillop, Stewart and Co., being desirous of sending
a consignment of 100 hogsheads of treacle to Melbourne, applied to Messrs.
,Cohn Feilman and Co., who undertook to ship the quantity required at 1-2 per
maund, supplying casks at 5-8 each. The plaintiffs took delivery, and paid the
amount due upon the goods, viz., 1,553 Rs. On the arrival of the vessel at
Melbourne, it was found that 81 out of the 100 hogsheads had either burst, or
leaked so much, that the treacle was wholly lost. The plaintiffs alleged that
the bursting and leaking arose from the defective condition of the casks at the
time of shipment.
'
Mr. Justice Morgan considered that they had made out their case, and '
gave a verdict for the full amount claimed. Against this decree the defendants
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appealed. The case was argued on the 21st of May, and their Lordships
then gave it as their opinion, that it was not open to the appellants to
disturb the prior judgment, upon a question as to the credibility of witnesses.
The point, as to whether the plaintiffs were or were not entitled to damages at
all, must therefore be set aside. The only case, in which they could enter
upon that point, was, “ where it was manifestly clear from the probabilities
attached to certain circumstances in the case, that the Court below was wrong
in the conclusion drawn from such evidence.” This was decided in the case
(ii/[usadee r‘rIahomed Kazum Sherazee v. JIIeerza Ally Illahomed Shoostree and
Bibee JlIarium Begum) 8, Moore’s Privy Council Reports, where it was also
held, that “As by the constitution of the Supreme Courts in India, the Judges

for the purposes of the trial of an action, sit as a jury, as well as judges, the
same weight is to be given to their decision, under such circumstances, asto the
Verdict of a jury in this country (i. 6. England), in which the judge who tries
the cause makes no objection." The only point, therefore, which the Court
had to consider, was the amount of damages to be assessed. In this point of
view the case was very important, and the principles involved of great value.
The Court would take time to deliberate.
‘
On the 3rd of July the Court delivered the following judgment.
The Chief Justice.-This was an action for the breach of an agreement,
by which the defendant contracted to sell to the plaintiffs 100 hogsheads of
Molasses, at Rs. 1-2 per bazar maund.

It was stipulated by the contract, as proved by the bought and sold-notes,
that the sellers were to provide casks at Rs. 5~8 each, which price was to

include coopering, marking, &c., and that the whole was to be shipped in
three days, at the risk and expense of the sellers.
The declaration alleged, that the plaintiffs were desirous of sending a con
signment of 100 hogsheads of Molasses from Calcutta to Melbourne in Austra
lia, and, thereupon, to wit on the 20th day of June in the year of our Lord
1861, in consideration that the said plaintiffs, at the request of the said defen
dants, would buy of the said defendants, one hundred hogsheads of Molasses
actual weight and tare, at the rate or price of Rs. 1-2 per bazar maund, and
Would pay for casks to hold the said Molasses for shipment, which said
casks were to be provided by the said defendants at the rate of Rs. 5—8 each,
which last mentioned price was to include cooperage, marking, &c., and would
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take delivery of the mid goods, and would pay cash on delivery ; the said
defendants promised to provide reasonably ﬁt and proper casks, ﬁtly and pro
perly coopered, wherein to ship the said Molasses, at and for the said price of

Rs. 5-8 each, and to ship the whole of the said goods in three days, at the
risk and expense of the said defendants. The said plaintiffs aver, that
although, they, conﬁding in the said promise of the said defendants, did after
wards, to wit on the day and year aforesaid, buy of the said defendants the 100
hogsheads of Molasses at the prices and upon the terms in that behalf aforesaid ;
and, although the said defendants did provide divers, to Wit 100 casks, wherein
to ship the said Molasses, at the price per cask on that behalf as aforesaid, and
for the said reasonably ﬁt and proper casks, ﬁtly and properly coopered, on that
behalf aforesaid; and although the said defendants did within three days, ship
the whole of the said goods, being in the said last mentioned casks, at the risk
and expense of the said defendants, in and upon a certain vessel named the
“ Littleﬁeld,” then lying in the port of Calcutta, and about to proceed to
Melbourne aforesaid; and, although, the said plaintiffs took delivery of the said
goods, and paid the defendants for the said Molasses and the said casks, at and
alter the rate and upon the terms, and at the time in that behalf aforesaid, and
did all other things on their part to be done and performed in the premises: yet,
the said defendants not regarding their said promise in that behalf, did not, nor
would provide reasonably ﬁt and proper casks, ﬁtly and properly coopered,
wherein to ship the Molasses; but, on the contrary thereof, the said casks so
provided by the said defendants, wherein to ship the said Molasses as aforesaid,
were casks wholly unﬁt and improper to receive or hold the said Molasses for
shipment, and were also wholly unﬁtly and improperly coopered in that behalf:
whereby, thereupon, and alter, the said Molasses leaked and escaped from and
out of the said casks, and a large portion thereof, to wit eighty-one hogshcads,
became, and was, and is, wholly lost to the plaintiffs, and thereby the plaintiffs
not only lost the same, but also all the beneﬁt, proﬁt, and advantage, which

otherwise they might and would have acquired from the sale of the said Molasses
lost as aforesaid, and the said plaintiffs have also been put to great expense, in
and about the shipping and conveying of the said Molasses, lost as aforesaid, to
Melbourne, and in and about other expenses relating to the same.

The defendants pleaded :— 1st.

That they did not promise ; 2nd.

That

they provided reasonably ﬁt and proper casks, ﬁtly and properly coopered,
wherein to ship the said Molasses.

The case was tried before Mr. Justice Morgan, who was of opinion upon

(126)
the evidence, that the loss of the Molasses, or treacle, was proved to haVe been
caused by the neglect of the defendants and their servants, due care not having
been taken by them in the preparation of the casks in which it was put, and
he gavelI judgment for the plaintiffs—damages Rs. 2,715. From this judgment
the plaintiffs have appealed upon the following grounds :—
lst. For that the verdict of the Court in favor of the defendants was
not founded upon sufﬁcient evidence, and was against the weight of evidence
such as it was, and the Court ought to have found a verdict for the defendants.
2nd. For that no contract was proved, either expressly, or by implication,
from the payment of an extra price for the casks, or otherwise, to deliver
Molasses in casks ﬁt with reference to a voyage to Australia, or any other
voyage, but merely ordinary good casks at the market rate; and the evidence
showed that ordinary good casks were supplied.
3rd. For that there was evidence, that Molasses is an article of commerce
known to be extremely liable to fermentation, when ﬁlled into the best casks
and with the greatest care; and there was evidence of an improper stowing of
rice cargo, on board the ship, over the surface of the upper tier of casks; and
there was no contract proved to the effect, that the defendants were to be
insurers of the goods and casks, after they were delivered on board.
4th. For that the plaintiffs in any case are not entitled to Rs. 2,715, the
damages claimed by them ; but only to recover back the purchase-money of the
Molasses and casks paid, plus the equivalent of the surplus to debit of the con
signment, which was stated to be £6_—9-11.
The contract having stipulated that the Molasses was to be shipped, at the
risks and expenses of the sellers, the reasonable intendment was, that it
was to be shipped for the purpose of being carried on a voyage. The defen
dants therefore, when they contracted by that agreement to provide casks at
Rs. 5-8 each, which price was to include coopering and marking, guaranteed
that the casks to be provided should be proper casks; and that the casks should

be properly coopered for any voyage from Calcutta, for which such goods should
be reasonably ordered by the plaintiffs to be shipped. Jones vs. Bright 5
Bingh 538. A voyage to Melbourne was doubtless a reasonable voyage. ‘
We are of opinion that the learned Judge came to a right conclusion upon
the evidence, and think ,that the loss of the Molasses was caused by its
having been shipped in casks, which, if reasonably proper for the voyage,
were not properly coopered for the purpose.
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We intimated our opinion upon this point during the argument, and
having fully considered the evidence, we see no reason to change that opinion.
The decision of a Court of Original Jurisdiction upon a question of fact,
ought not to be reversed by a Court of Appeal, unless that Court is satisﬁed,
beyond all reasonable doubt, that the decision was wrong.
In this case, so far from thinking that the learned Judge was wrong, we
draw the same conclusion as he did from the evidence. \Ve, therefore, afﬁrm
the decision of the Lower Court so far as the lst, 2nd, and 3rd grounds of
Appeal are concerned. The only remaining point is the question of damages,
which is the subject of the 4th ground of Appeal.
It appears that out of 100 hogsheads shipped, a. quantity equal to the
Contents of about 80 or 81 hogsheads was lost on the voyage, in consequence
of the insufﬁciency of the casks or the cooperage.
The quantity which arrived was sold at the market price of the day, the
uett proceeds of which amounted to £90-7-3. The charges of the plaintiﬁ's’
Agents at Melbourne, including freight which was paid by them, amounted
altogether to £96-17-2.
The charges therefore exceeded the proceeds by the sum of £6-9-11. It
is contended on the part of the defendants, that the plaintiffs are not entitled to
recover the damages awarded to them, but only to recover back the purchase
money paid for the goods, plus the equivalent of the surplus to debit of con
signment amounting to £6-9-1.
\Ve think that they are entitled to recover the amount which they would
have received, if the casks had been suﬂiciently and properly coopered, and the
Molasses had arrived at the port of destination. In calculating the damages,
5 per cent. which, according to the evidence, we think a reasonable sum to be
allowed for ordinary loss of weight on the voyage, has been deducted, in order
to arrive at the amount which plaintiﬁ's would have received, if the hogsheads
were in a proper state. Several cases were cited in the course of the argu
ment on

the subject of damages, but when the contract which the defendant

entered into is ascertained, we think there can be no difﬁculty in applying

the principle, upon which damages ought to be assessed in the present case.
The rule appears to be correctly laid down in Hadley vs. Bazendale, 9 151,-.
cheqaer Reports. In that case Mr. Baron Alderson in delivering his judgment
says, (page 35-1): “Now we think that the proper rule in such a case is

this:—-“ \thre two parties have made a contract which one of them has
5
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“broken, the damages which the other party ought to receive in respect of"
“ such breach of contract, should be such as may, fairly, and reasonably, be"
“considered either arising naturally, i e., according to the usual course of"
“ things, from such breach of contract itself, or such as may, reasonably, be”
“supposed to have been in the contemplation of both parties, at the time"
“ they made the contract, as the probable result of the breach of it."

In this case we have already expressed our opinion, that the defendants
warranted that the casks which were to be supplied, should be sufﬁciently
and pr0perly coopered, for any reasonable voyage from Calcutta. The defen
dants contracted, that the goods were to be shipped in three days, at the ex
pense of the sellers. But it was for the plaintiffs to point out the ship, and
to determine, for what port, the goods were to be shipped. The damages must
be assessed upon the same principle as they would have been, if the defendants
had warranted that the hogsheads should be sufﬁciently and properly coopered
for a voyage to Melbourne, the maxim of law being—“’Id certum est quod
certum reddi potest.”
The plaintiﬂ‘s, conﬁding in the defendants’ warranty, and not knowing
the defects of the casks or cooperage, ordered the goods to be shipped for
Melbourne, became liable for freight, and (lespatched the goods upon the voyage.
In consequence of the defendants’ breach of contract, 80 or 81 hogsheads

were lost upon the voyage, from the defect of the casks. If the defendants had
performed the contract, those 80 or 81 hogsheads would have arrived at the
port of destination, minus any such quantity as would have been lost, by ordi
nary leakage, or evaporation, for which an allowance of 5 per cent. has been
made; and the plaintiffs would have sold the Molasses for the market value at
that port. By so doing, if they had sold for the same price as they sold that
which did arrive, they would have cleared £2654, after paying all expenses
including freights; instead of having to pay the £6-9-1, to the debit of the
consignment. Their loss, if the account is correct, therefore, is the equivalent
of those two sums, or Rs. 2,715, the sum awarded.

The loss of the market

price at Melbourne of the 80 or 81 hogsheads, arose naturally, or according to
the deﬁnition of that word by Mr. Baron Alderson “according to the usual
course of things, from the breach of contract itself."

The damages were not

caused, by any collateral circumstances, unconnected with the contract. If the
defendants had contracted, to deliver 100 hogsheads of Molasses to the plaintiffs
at Melbourne, and had neglected to deliver them, the plaintilis would have been
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entitled to recover damages, estimated according to the market price of such
goods at Melbourne, at the time at which they ought to have been delivered ;
and not merely what the plaintiﬁ's paid for the goods in Calcutta, as the con
sideration for the defendants' contract.
Where is the difference in principle between the breach of such a contract,
and the breach of a warranty that the Molasses should be shipped, in hogsheads
properly coopered, to enable the plaintiﬁ's to convey it to Melbourne '1 In each
(me, the non-receipt of the market price at Melbourne, after deducting all
charges of sale, &c., would be the natural result of the breach of contract; and
consequently, the loss of the amount would be legally recoverable, as damages
for the breach of contract.
'
The defendants, by admitting in their 4th ground of Appeal, the plain
tiﬂ's’ right to recover the equivalent of £6-9-1, the surplus to debit of consign
ment, in addition to the purchase-money paid, admit that the plaintiffs are
entitled, to recover the £81-5 paid for the freight of the Molasses, from
Calcutta to Melbourne; for the £81-5 forms one of the items of Fanning,

Rankwell & Co.’s charges of £96-17-2, from which the £90-7-3, the nett pro
ceeds, of that part of the Molasses which did arrive, was deducted. Now
upon what principle can it be contended, that the loss of the freight paid for

the goods to Melbourne, or, in other words, the expenses of sending the goods
there, are to be borne by the defendants, as the natural result of their breach
of contract; and yet that the price which the plaintiﬁ's would have received
for the goods at Melbourne, if they had arrived there, minus the Custom duty,
charges of sale, &c., (which they would have had to pay before they could
obtain that price,) did not also, naturally, result from the breach of contract?

In fact the plaintist must have paid the freight, whether the goods arrived
or not: they did not lose that amount by the non-arrival of the goods. What
they did lose was, the amount 0f the clear proceeds which they would have
received, if the goods had arrived, and been sold there.
It was not contended, that the account does not properly show the amount
of the plaintiﬁ's’ damage, if they are entitled to recover as damages, the sum
which they would have realized at Melbourne, if no part of the cargo had been
lost, in consequence of the defects in the casks.
'We have examined that account, and it appears to us, that it is made out

upon a correct principle. It appeared at ﬁrst sight, the freight was improperly
deducted, in arriving at the amount of clear proceeds, which would have been
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realized.

But the effect of that deduction is neutralized in the account, by

crediting the plaintiffs, with the £6-9-4 surplus charges, to debit of the cou
signment; the effect of which was, to re-credit the plaintiffs for the freight which i
was paid by Messrs. Fanning & Co., and included in their charges of £90-7—3.
It was urged, but the point was not much pressed, that if the 80 hogsheads had
arrived, and been sold as well as the 20, the same price would not have been
obtained ; but we cannot suppose, in the absence of all evidence, that an addi
tion of 80 hogsheads to the quantity sold, would, in a place like Melbourne,
have had any material effect, in lowering the market price, of such a commodity
as MolaSSes.
‘Ve think, therefore, that Rs. 2,715 is a proper amount of damages, and
that the decree must be afﬁrmed. The Appeal is dismissed with costs, and
interest thereon, at 6 per cent. from the completion of taxation, until the same

shall be realized.
Decree accordingly.

ORDINARY ORIGINAL CIvu. Junismcrion.
Cones AND ANOTHER vs. AUCTION Co., Lumen.

Jewels given to a married woman during covertm-e by a relative or a
stranger—Held property belonging to the separate use of the wife—Held further,
that the subsequent investment of the same, in the purchase of real estate con
'l'r'yed to the wife, does not cause a change in the nature of such property.
Mr. Ncwmarch for the plaintiffs.
Mr. Paul and Mr. Lowe for the defendants.
The Auction Company Limited having obtained a judgment for Rs. 3,700
against one Cohen, seizeﬂahouse in Calcutta, on the ground that the house

was the property of their judgment debtor. Cohen and another, as the ex
ecutors and trustees under the \Vill of Mrs. Cohcu, the wife of the judgment
debtor, claimed the house and premises mentioned above, as the property of
Mrs. Cohen, deceased. Their claim now come on for adjudication.
By the petition of the claimants supported by afﬁdavit, it appeared that
the house in question had been purchased by the wife of the judgment debtor,
who was a Jewish lady, out of the proceeds of the sale of jewellery, given to her
by her relatives, on the occasion of her marriage; that the conveyance from the
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vendor, was an absolute conveyance in fee to her, her heirs and assigns, and
that she had made a Will, devising the house to the claimants Cohen and
another, as executors and trustees, to hold the same upon trust for her children.

it also appeared that Cohen the judgment debtor, who was a Jewish merchant,
had been a trader, at the time of the execution, of the conveyance to his wife.
Mr. Newmarch, for the claimants, contended, that the jewels given to Mrs.
Cohen at her marri. ore, should be considered as property given to her separate
use ; that their proceeds, when invested, retained the character of property
which exclusively belonged to her; and that the real estate, so purchased, was
not liable for the debts of her husband. He cited Graham vs. Lord London
(lerry 3 Atkyns, p. 392 Glaister vs. Hewer 8, Vesry p. 195 and Bridges vs.
Kingrlon, 2 Vernon. p. 67 in support of his argument. He also referred to Mr.
Roper-'5 remarks on the same subject.
Mr. .Paul, for the Auction Co. Limited, contended, that all personal pro
perty coming to the wife, at, or subsequently to her marriage, not expressly

settled to her separate use, belonged to the husband. That the doctrine of
property, considered as appropriated to the separate use of the wife, was the
creature of a Court of Equity, which could be only enforced, when trustees
had been appointed, to hold property to the separate use of the wife, or when
the husband had so divested himself of its ownership, as to make himself a
trustee for the wife. He contended further, that the case of Graham vs. Lon
dontkrry in 3 Atkyns p. 392, could be considered no authority, as that case was
loosely decided, and contained observations irreconcilable, and inconsistent with
each other, and that, even assuming, that the jewels were to be considered as
separate property, from the fact of their being so intended by the donors from
the expected use of them; yet, as soon as they were converted into money, they
lost their characteristic property, of belonging to the separate use of the wife.
He argued, that a husband could not make a valid gift tb the wife, citing Bell on
husband and wife, page 470, and that the case of Glaister vs. Hewer was dis
tinguishable, 0n the ground of the provision for the wife being in the nature of a

donatio mortis ca'uszi, and being copyhold estate; which copyhold estate vested in
the wife, by the joint operation of the surrender by the husband to the Lord of
the Manor, and the subsequent admission of the wife, as tenant in the rolls of

the Lord of theManor. Further, assuming that the property in question, was
to be considered as property belonging to her separate use, it was contended,
that the wife could not make a Will of real estate, without express power for

(132)
that purpose, (Churchill vs. Dibbm 2 Kenyon‘s Reports, Part II., p. 68) and
that the husband was, at all events, entitled to a life interest, as tenant by
curtesy.

His Lordship was of opinion, on the authority of Graham vs. Lord
Londonderry, that the jewels ought to be considered as property devoted to the
separate use of Mrs. Cohen. That the subsequent sale of the jewels, by their
conversion into money, was not sufﬁcient to cause a change in the characteris
tic of' separate property, and that, therefore, the investment of the proceeds of
the jewols in land, ought to be regarded as property appropriated to Mrs.
Cohen's separate use. Mrs. Cohen had no power to make a \Vill disposing of
the house: consequently, Mr. Cohen, the judgment debtor, had a life interest

in that house seizable by the judgment creditor. Each party should pay
his own costs, as each had claimed more than was awarded by the Court.
Decree accordingly.

Bunnoo Bsnoo vs. LAMBODAR MULLch.
A Mofussil Judge stated in his Return to the Shenﬁ' of Calcutta, that

substituted service had been ejected, by ﬁring a copy of the Summons lo the
“House” of the Defendant. Held that the Return was insuﬁicient, and that
the word “ Dwelling-house" must be expressly mentioned.

Mr. Paul for the plaintiff.
The Defendant did not appear.
In this case the summons had been sent up to the Judge of Beerbhoorn,
with instructions to serve it upon the defendant who was resident in his district.
The Judge sent the following reply :

'

No. 124.

From 0. W. Malet, Esq, Judge of Beerbhoom,
To the Sheriff of Calcutta.
Civil Court.

Dated Soorie, 15th June, 1863.

Sin,—In reply to your letter N0. 130, dated the 8th instant, I have the
honor to return you the original summons therein enclosed, with the vernacular
papers reporting the manner of its service. Unable to ﬁnd the defendant, his
authorised agent, or any adult member of his family living with him, the
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peon deputed for the service of the process, afﬁxed the duplicate summons
to the gate of the public entrance to the defendant's house.
I have the honor to be, Sir,
Your most obedient servant,

D. O. W. MALET, Judge.
Mr. Justice Wells said that the service of the Summons, as stated in the
Judge’s letter, was altogether insufﬁcient. It was not enough that the copy of

the Summons be aﬂixed to the “ House.” The “ House" must be the “Dwelling
house.” The Act expressly laid down in Section 55 that “ where the defendant
cannot be found, and there is no Agent empowered to accept the service, nor any
other person on whom the service can be made, the serving ofﬁcer shall ﬁx the
copy of the Summons, on the outer door of the house in which the “ defendant
is dwelling.” The object of substituted service is to bring the Summons t0
the defendant’s notice in the most feasible way. To ﬁx a copy of a Summons
to aperson’s House, is no notice at all, for a man may have, and often does have,

a great number of houses; but when a copy is ﬁxed to the door of a man‘s
“dwelling-house,” the law presumes that he will see it, or at least have it
brought to his notice. Perhaps, however, the vernacular papers mentioned in
the letter might throw some light upon the matter. They had better be
translated.

The Interpreter of the Court, Samachurn, translated the papers, but the
statement there was little more than that contained in the letter. The word
used was “Bali,” which Samachurn said, corresponded exactly in meaning,
with the word “ House."
31r. Paul remarked that he was instructed, that the Summons had been
served upon the defendant in person.
.
ﬂlr. Justice Wells said it might be so, but the statement was directly

opposed to the assertion of the Judge.
lllr. Paul suggested that, under those circumstances, it would be necessary
to make another application to the Judge.
Mr. Justice Wells said that the case must stand over for three weeks,
in order that the Judge might certify, whether the copy of the Summons was or
was not ﬁxed to the door of the defendant‘s “ Dwelling-house.” The man, for

anything to the contrary before the Court, might have any number of “ Houses.”
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The Court was constantly put to the greatest inconvenience, by being compelled
to postpone cases, in consequence of carelessness of this nature, on the part of
Mofussil Judges.

Mmsnon DowLAH NAWAB Sven ALLY Nucxns KHAN
BAHADOOB vs. WILLIAM ANLEY.

If a client places himself in the hands of an Altar-my, he places himself
in his hands, in regard to all matters having connection with the suit, and the

Attorney must be held liable for any negligence, even though his client do not
take prompt action in the matter.

Mr. Bell and Mr. Reed for the plaintiﬂ‘.
Mr. Paul for the defendant.
The plaintiff in this case was the celebrated Ally Nuckee Khan, formerly
Prime Minister of the King of Oude. The defendant was Mr. \Villiam Anley,
one of the Attornies of the High Court. The circumstances were as fol
ows :—It appears that one, Womeschunder Roy, wishing to borrow Rs.
32,000, applied to' Mr. Anley, who introduced him to the plaintiff, who
consented to lend the sum required, on the understanding, that the defen

dant would have the money secured to him, by a bond and judgment \Varrant.
The bond was executed, but Mr. Anley neglected to have it stamped, and the
consequence was, that the plaintiff could not prosecute his claim against
Womeschunder Roy, without paying the penalty for neglecting to afﬁx a stamp.
This penalty he had paid, amounting to Rs. 2,100, and now sued the defendant,
William Anley, to recover that amount.

Mr. Bell on behalf of the plaintiff contended that his client was entitled to
the full amount claimed.
Mr. Paul said that he should not for a moment contend, that the plaintiff
was not entitled to recover anything. There had been negligence, on the part of
has client, in not getting the document stamped. He should conﬁne his
attention to the amount of damages. The plaintiff had no doubt been com
polled to pay the sum of Rs. 2,100, before he could bring the action against
Womeschunder Roy.

It did not, however, follow that the plaintiff was there

fore entitled to receive the whole amount.

According to the evidence, the plain

tiff's attention was drawn, to the fact of the bond not being stamped, Before the

expiration of 6 months from its execution, and if the plaintiff had then had the
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bond stamped, he would have had much less to pay. The whole question de
pended upon the time at which the breach of duty took place. Was the plain
tiﬂ' compelled to pay the Rs. 2,100, solely on account of defendant's negligence,
or on account of his own negligence, and that of the defendant combined. If
his Lordship thought the latter, Rs. 400 was the utmost that could be claimed.
Mr. Justice Walla—The plaint in this case alleges that the defendant
was employed by the plaintiﬁ‘, as his Attorney, for the purpose of drawing a
bond, and that it was the duty of the defendant to have the bond properly
stamped, but that the defendant neglected so to do, whereby the plaintiff was
compelled to pay the sum of Rs. 2100 for the purpose of stampinglthe Bond, in
order to be able to bring an action against Womeschunder Roy. A representa
tion was made to the plaintiﬁ‘ in this action, that if he would make the advance,
Womesehunder Roy would give a bond. Mr. Anley was then acting, and con
tinued to act, on behalf of the plaintiﬁ', although he was also acting for Womes
chunder Roy. The parties were satisﬁed, and it was proposed that Mr. Anley

should prepare a bond.

On 1st October, 1860, Act XXXVI. came into opera

tion, and Mr. Anley, as an Attorney of this Court, ought to have been acquaint
ed with its contents long before.

If necessary, I should ﬁx Mr. Anley with

knowledge of this Act, even prior to its coming into force, because it is espe
cially necessary that Attorneys should be well acquainted with the Stamp Laws.
Now it has been allowed on all sides, that Mr. Anley did not stamp the bond_
Mr. Anley says that the reason of this was, “_that it was done in a great hurry.”
I cannot understand what Mr. Anley means by this. Upon Mr. Anley’s
own evidence, there is the clearest admission of gross negligence on his part.
Now, Mr. Anley, acting as Attorney for the plaintiﬁ‘, kept the bond in his
possession, and Mr. Moseley, the plaintiff's agent, went to Mr. Anley respecting
the bond, but it does not appear, that he came to the knowledge that the
bond was not stamped, till 4 months after its execution.
Mr. Anley either did not intend to have the bond stamped at all, or was
unaware, as to whether it had been stamped or not. Mr. Moseley told the plain—

tiﬁ' that the bond had not been stamped, and as soon as the communication had
been made, by the instructions'of the plaintiff went to Mr. Anley, and spoke
to him respecting the matter. Mr. Anley did not say, as he might have done, “ I will
give you the bond, and the best thing will be for you to get it stamped, and pay the
penalty.” He seems not to have taken the slightest notice of the matter. My
opinion is that Mr. Anley never intended to have that bond stamped. Mr. Moseley

went again and again, but was unable to obtain any satisfaction. Now Mr. Paul
T
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says, that the circumstance of the bond not having been stamped, came to the
knowledge of the plaintiff, 4 months after execution ; and that the plaintiff is not
entitled to recover more than he would have had to pay, if he had had it stamped
at that time. But Mr. Anley took upon himself to get the document stamped,
and, therefore, these arguments do not apply. If a client places himself in the
hands of an Attorney, he places himself in his hands, in regard to all matters
having connection with the suit, and the Attorney must be held liable for any
negligence, even though the client do not take prompt action in the matter. If

the case fell far short of the facts in the present instance, I should feel it my
duty to decide against Mr. Anley. As regards the alleged negligence the present
action is quite undefended. I am of opinion that the negligence in this case is
clear and palpable, and I unhesitatingly give a decree for the full amount claimed,
with 00sts and 6 per cent. interest, from the date of the ﬁling of the plaint.
Decree accordingly, Costs No. 2.

Sscoar: DUTT vs. RAMCHUNDER MITTER.

The High Court, in the exercise of its Civil Jurisdiction, has not the power
to execute its own decree, or serve its own process, out of the local limits of such
Jurisdiction. The only enactment in relation to Civil Procedure now in force, besides
Act VIII. of 1859, and the Acts modifying such Acts, are Act XVII. of 1852,
and apart of Act VI. of 1854.
A claim to property under Section 246 of Act VIII. of 1859, is virtually
a suit fer land.
Mr. Justice Wells—This is an application for the arrest and imprison
ment of the defendants, who are residing in the 24-Pergunnahs, in execution
of a decree of this Court.
The late Supreme Court possessed no Appellate Jnrisdiction, but a General
as well as a Local Original Jurisdiction, embracing matters Civil as well as
Criminal. It executed its own writs and processes throughout the provinces
and districts, annexed to, and made subject to the Presidency of Fort William:

such Provinces and districts being within the limits of its general jurisdiction.
The Jurisdiction of the High Court is, in some respects, analogous to that
' of the Supreme Court ; but is, in other respects, wholly dissimilar. It has an

Appellate Jurisdiction, as extensive as that possessed by the late Sudder Court,
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but which it never exercises for the purpose of enforcing its decrees or orders, the
same being enf'orced through the subordinate Courts : and it has an Extraor
dinary Original Civil Jurisdiction, as also an Extraordinary Original Criminal
Jurisdiction, peculiar to itself. It has, besides, a Civil Jurisdiction, a Criminal
Jurisdiction, an Admiralty and Vice-Admiralty Jurisdiction, a Testamenary
and Intestate Jurisdiction, and a Matrimonial urisdiction. Section 11 and 12
of the Letters Patent, constituting the High Court, relate to its Original Civil
Jurisdiction ; Section 13 to its Extraordinary Original Civil Jurisdiction ;
Sections 21 and 22 to its Ordinary Original Criminal Jurisdiction ; Section 23
to its Extraordinary Original Ciriminal Jurisdiction ; Sections 31 and 32 to
its Admiralty and Vice Admiralty Jurisdiction ; Sections 33 and 34 to its
Testamentary and lntestate Jurisdiction ; Section 35 to its Matrimonial Juris
diction ; and Sections 24, 15, and 16, to its Appellate Jurisdiction. Its Ordi
nary Civil Jurisdiction, unlike the Jurisdiction of the Supreme Court, is merely
local ; as is also its Matrimonial Jurisdiction. Its Extraordinary Original
Civil Jurisdiction, is, to try and determine any suit, being, or falling within the
Jurisdiction of any Court, whether within, or without the Bengal Division of
the Presidency of Fort William, subject to its superintendcnce, when it shall
think proper to do 'so; either on the agreement of the parties to that ellect, or

for the purposes of justice.

Its Ordinary Original Criminal Jurisdiction is

both local and general, and is in all respects the same as that exercised by the

Supreme Court on its Crown side. Its Extraordinary Original Criminal Juris
diction is over all persons residing in places within the jurisdiction of any Court,
formerly subject to the Superintendence of the Suddcr Nizamut Adawlut at
Calcutta, whether within or without the Bengal Division of the Presidency of
Fort William; and, in the exercise of this jurisdiction, it has authority to try,
at its discretion, any such persons brought before it on charges preferred by the
Advocate General, or by any Magistrate, or other Oﬂicer, specially appointed by
the Government in that behalf. Its Admiralty and Vice-Admiralty Jurisdiction,
is the same as that exercised by the Supreme Court on its Admiralty side, and by
the late Vice-Admiralty Court. Its Testamentary and Intestate Jurisdiction

is the same as that exercised by the Supreme Court on its Ecclesiastical side.
As the present question arises with reference to the Original Civil Jurisdic
tion of the Court, it is necessary to enquire more particularly, as to the nature
and extent of such jurisdiction.
Section II of the Letters Patent provides “that the High Court of J udi
cature at Fort William in Bengal, shall have, and exercise, Ordinary Original
Civil Jurisdiction, within such local limits; as

may, from time to time, be de
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clared and prescribed by any law or regulation, made by the Governor General
in Council, and, until some local limits shall be so declared, and prescribed, with
in the limits declared and prescribed by the Proclamation ﬁxing the limits of
Clacutta, issued by the Governor General in Council, on the tenth day of Sep
tember, 1794, the Ordinary Original Civil Jurisdiction of the mid High
Court shall not extend beyond the limits, for the time being declared and pres
cribed, as the local limits of such jurisdiction." As no law or regulation has been
made by the Governor in General Council, declaring and prescribing local limits,
within which the Ordinary Original Civil Jurisdiction of the Court is to be ex
ercised, the limits of the Town of Calcutta are the present limits, within which
Jurisdiction is to be exercised.
_
Section 37 of the Letters Patent provides, that, except in matters Testamen
tary and Intestate, and Matrimonialy the proceedings in Civil cases of every
description between party and party, shall be regulated by the Code of Civil
Procedure prescribed by Act VIII. of 1859, ~or such further or other enact
ments of the Governor General in Council, in relation to Civil Procedure, as are
now in force.
The only enactments in relation to Civil Procedure now in force, besides
Act VIII of 1859, and the Acts modifying such last mentioned, are Act XVII.
of 1852, and a part of Act VI. of 1854; but neither of these Acts givesthis
Court other or larger powers, with reference to enforcing its judgments or de
crees, than those conferred by the Letters Patent, and intended to be exercised
under Act VIII. of 1859.

v

By Sections 284—295 of Act VIII. of 1859, provision is made for the

execution of a decree of one Court within the jurisdiction of another Court;
and the words “may be executed" in Section 284, and the words “may apply"
in Section 285, seem to indicate that it was left optional with the suitor, either
to proceed under these Sections, or in some other mode. And when Act VIII.
of 1859 was passed, it was open to the suitor to proceed to execution either un

der the provisions of that Act, or of Act XXIII. of 1840, which provides for
executing, within the local limits of the jurisdiction of Her Majesty’s Courts,

legal process issued by the authorities in the Mofussil; or of Act XXXIII. of
1852, which provides the means of obtaining satisfaction of a judgment of any
Mofussil Court, of which satisfaction cannot be obtained within its jurisdiction;
or of Act XXXIV of 1855. which is to be read with, and taken as part of, the
last mentioned Act. But by Act X. of 1861, Act XXXIII. of 1862,'as well as
Act XXXIV. of 1855, were repealed; the former, except so far as it relates to

the enforcement of judgments by any-Courts established by Royal Charter; and
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except so far as it relates to the enforcements of decrees of Military Courts of
Request; and the latter, except so far as it relates to the enforcement ol'judg
ments by any Court established by Royal Charter; andthey were both, as far
as they relate to the enforcement of judgments by any Mofussil Court, repealed
in consequence of Act VIII. of 1859, having provided a complete mode of enforc
ing,I the judgments of one Mofussil Court, within the jurisdiction of another
Mofussil Court. It is difﬁcult to understand, why these Acts were not also re
pealed so far as they relate to the enforcement of judgments by the Courts es
tablished by Royal Charter, but it is not improbable that when Act X. of 1861
was passed, it was overlooked that Act VIII. of 1859, although not then the
procedure of the Courts established by Royal Charter, was by one of its own
Sections (382), extended and made applicable to such Courts, as far asregards the
provisions as to the execution of the decrees of Mofussil Courts. And the same

observation would apply to Act XXIII. of 1840, so far as it relates to the execu
tion of decrees, though not so far as it relates to the service of process, as no
provision, other than that contained in such last mentioned Act, existed at the
time, for the service of Mofussil process, within the local limits of Her Majesty's
Courts. These Acts, however, while they provide for the execution or service
of Mofussil decrees or process within the jurisdiction of these Courts, do not

provide for the execution or service of the decrees or process of this Court
within the jurisdiction of other Courts; and, therefore, this Court is, as regards
the present question, as much tied down to the provisions of Act VIII. of 1859
as are the Moﬁlssil Courts with respect to each other. And as Act VII. of
1859 provides but one mode, for executing the decrees of one Court within the
Jurisdiction of another Court, it appears to me that that is the only mode, to which,
in the present state of the law, recourse can be had. To hold otherwise, would
be to disregard the whole spirit and intention of Act VIII. of 1859, which,
throughout, proceeds upon the assumption that every Court has a jurisdiction,
within certain limits separate and distinct from every other Court; and its
provisions are applicable only to Courts possessing such a jurisdiction. And
no doubt it was with a view to make it applicable to this Court, in its Ordinary

Original Civil Jurisdiction, that such jurisdiction was restricted to the local
limits of the Town of Calcutta. N0 such restriction exists, either as to the
Criminal, Admiralty, and Vice-Admiralty, or Testamentary and Intestate
Jurisdiction of the Court, because it was not necessary that these jurisdictions
should be restricted, as Act VIII. of 1859 was not intended to apply to any of
them. It is true the Matrimonial Jurisdiction of the Court, to which Act VIII.
of 1859 is not applicable, is also restrictﬂ to the same limits, within which the
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Civil Jurisdiction of the Court is to be exercised ; but this jurisdiction is in
some respects new, and no procedure applicable to it has yet been prescribed.
If the Court, in the exercise of its Original Civil Jurisdiction, were to as
sume the power of executing its own decrees, out of the local limits of such
jurisdiction, it would not only be interfering with the jurisdiction of other
Courts, but would, in some instances, be unable to attain'its object, or carry

out certain provisions ot Act VIII. of 1859, as to the execution of decrees.
Thus, for instance, if it seized immoveable property situate within the jurisdic
tion of another Court, without the intervention of such Court, how would it cause
delivery to be made under Sections 263 and 264 of the Act? Or if a claim to
such property were preferred under Section 246, how would it proceed in order
to investigate such claim? It is to be observed that a claim under this
Section, frequently involves important questions of title, and is virtually an eject
ment suit and a suit for land; and this Court is only empowered under Section
12 of the Letters Patent, to try and determine suits for land, or other immoveable
property, if such land or property is situate, within the local limits of the
Ordinary Original Civil Jurisdiction of the Court.
\
It may be inconvenient that the Court, in the exercise of its Ordinary Ori
ginal Civil Jurisdiction, should not be able, in particular instances, to execute

its own decrees, or serve its own processes out of its local jurisdiction, as for
instance the 24 Pergunnahs ; but against this may be set the great advantage,
both asregards time and expence, of being able to have processes served, as
well as decrees executed, in distant districts through the local Courts : and if the
advantages were looked at, in connection with the disadvantages, they would
probably be found to be pretty equally balanced. The question, however, is‘
not one of convenience, though it may be observed, that any inconvenience is

capable of being immediately obviated, by an extension of the powers of the
Court by legislative enactment.
The High Court possesses an Extraordinary Civil Jurisdiction of the nature
already referred to ; but while in the exercise of this jurisdiction, it has the pow
er to make a binding decree upon the parties to a suit, removed from a Mofussil
Court, and tried and determined by this Court, it has not, I apprehend, the pow
er of executing its decrees, either against the person or property of the suitor,
within the jurisdiction of another Court, otherwise than through the intervention

of such other Court, as provided by Act VIII. of 1859.
The application must therefore be refused.
O
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DENONATH Sneenonv vs. C. S. Home AND omens.

The High Court cannot exercise Jurisdiction in respect to Land, which
is situate out of its local limits, even though it be in possession. of the Receiver.
Mr. Justice chlls.—The plaint in this case is presented against the Re
ceiver of this Court, and others, under the following circumstances :—
In November 1854 the plaintiff purchased, at a sale held in execution of a
decree of the Moonsiﬁ‘ of Ghowkee Kazneahpookooreah, in the zillah of Nuddea,
a parcel of land belonging to the estate of one Bholanauth Chuckerbutty deceased,
and which formed part of a quantity of land, mortgaged by Bholanauth Roy,
in his life time, to Aushootosh Day and Promothonauth Day. The mortgage
money not having been paid, the mortgagees ﬁled a bill in the late Supreme
Court against the mortgagor, 'and obtained the usual decree for an account and
foreclosure, whereby, amongst other things, a receiver was appointed of the
mortgaged premises.
The original parties to the suit have all died, and the suit is now pending
against their respective representatives. There has been considerable litigation
in the Mofussil, between the plaintiff ' and the receiver, with respect to the
parcel purchased by the plaintiff; the result of which is, that, on appeal to

the late Sudder Dewanny Adawlut, that Court made a decree in favor of the
receiver retaining possession, but held that the Courts below were wrong in
setting aside the sale to the plaintiff, and that their judgment, did not disturb
the plaintiff’s right to redeem. Pending the appeal, the receiver brought an
action, and obtained a decree for back rents.
Upon these facts the plaintiff prays, “ that this suit may be taken, as sup
plementary to that so commenced by the said Aushoostosh Day and Promot
honauth Day, and the revived suit; and that the plaintiff may be allowed to
conduct the said proceedings in the Master‘s ofﬁce, and to have the accounts
taken of what is due on the mortgage; and if, on taking the account, the said
mortgage debt shall be found to have been paid off, then that the receiver may
be forthwith discharged, directed to allow the plaintiﬂ' to obtain possession
of the said premises, and restrained from taking further proceedings in
the said suit against the plaintiff: and if the same shall not have been paid,
then, that the plaintiﬁ' may, on paying to the defendants, other than the said

receiver, the amount due on such account, he declared entitled to redeem the
said premises, and that the receiver may then be discharged, and ordered to give

"'1
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up possession, as aforesaid, to the plaintiff, and may be restrained from enforcing
his said judgment against the plaintiff ; and that, until such accounts be taken,
the said receiver be restrained from taking further proceedings thereon, and that
the defendants may be ordered to join in all necessary deeds.”
It is clear that the plaintiff is, as far as respects his purchase, entitled to
stand in the shoes of the mortgagor. But it appears to me that the Court has
no jurisdiction to admit this plaint. I It is one for land situate out of the local
limits of the Ordinary Original Civil Jurisdiction of this Court; and, according

to Section 12 of the Letters Patent, constituting the Court, the Court, in the
exercise of its Ordinary Original Civil Jurisdiction, is only empowered to re
ceive, try, and determine suits for land or other immovable property, if such
land or property shall be situate, within the local limits of the
Original Jurisdiction of this Court.
.'

The fact that this suit is only intended to be supplemental to a suit, which .l
i
was pending in the late Supreme Court at the time of its abolition, makes no h
diﬂ'erence; as this is a new suit, and it cannot be said that it comes within the I
provision contained in Act 24 Vic chap, 104, Section 12, as to pending pro—

ceedings in abolished Courts.

'

It may seem anomalous, that the Court cannot exercise jurisdiction in v,
respectto land, which, though situate o_ut of its local limits, is in possession of
.
the receiver, and, therefore, in its posession ; but it is in its possession, only to 1
the purposes of a suit, as to which it has Special Jurisdiction ; and the fact 0
such possession would not justify the Court, in exercising a larger Jurisdictio
than that given to it by the words of the section of the charter already refe
to.

It was stated that if the plaint was not received, the plaintiﬂ‘ would b
without remedy. This, however, is a mistake, as there is nothing to p
vent the plaintiff, from presenting the plaint in the proper Court, in th
district where the land is situate; and, if dissatisﬁed with the decisio
of the Court of ﬁrst instance, of appealing to the higher Court, and ultimately‘
to this Court in its Appellate Jurisdiction: nor is there anything to prevent himY‘i
after he has instituted his suit in the proper Court, from asking this Court, in
the exercise of its Extraordinary Original Jurisdiction, to remove it here for
trial. The circumstances disclosed in the plaint, would justify such an applica
tion, and, if made to me, I should not hesitate to comply with it, unless very
good cause were shewn to the contrary.

I4
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IN THE MATTER or A. E. CARRAU, AN INFANT.
Habeas Cor-peta—The High Court, in its equitable jurisdiction, has authority to
interfere, with the legal right of a father to the custody of his child,
he
be an improper person.
Mr. Justice Wells—This is an application by a mother, to obtain the
custody of her child, under the following circumstances. The petitioner, Mrs.
Alice Carrau, states that she is the wife of William Francis Carrau ; that, in
consequence of the improper conduct of her husband, she has been forced to
leave his protection, and that he has placed their only child, a girl under six
years of age, with his parents, who have refused her access to the child. She
also states, that her husband has, since her separation from him, been living

in open adultery with a Mrs. Gilman.

'

Considering that the petition disclosed a sufﬁcient primd fac't'é case, to
call for the interference of the Court, I issued a. writ of Habeas Corpus for the
production of the child.

In answer to the petition, the father and mother of the husband have
put in a joint afﬁdavit, in which they state that the wife, having left her

husband’s house, lived for some time in the house of one J. Kennedy ; that
she failed in an attempt to bring about a reconciliation with her husband ,- that
she has not been refused access to the child, and that she has not the means

to support and educate the child ;——but they are silent, as to the adultery
alleged against the husband, and as to his conduct towards his wife.
It appears from the oral evidence, that the child is not now in the
custody of the grandfather, but of the father; and it is proved that the
husband has shamefully and cruelly treated his wife, subjecting her on
several occasions to personal violence ,- that he has been living for some time
in a state of adultery with Mrs. Gilman ; that his father and mother have
admitted Mrs. Gilman into their house, though aware of the adulterous
connection between her and their son ; while at the same time they have refused
to receive their danglitcr-in-law, or allow her access to the child. Under

these circumstances, I am called upon to decide, who is entitled to the
lawful custody of the child.
In Rea: v. Greenhill 4, Ad. and El. 624 the Court of Queen’s Bench held,
that when a father has the custody of his children, he is not to be deprived
of it, except under particular circumstances, such as danger to the child, or

when there is an apprehension of cruelty, or of contamination by some
A
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exhibition ofgross proﬂigacy. See also the case of Rex v. Sir F. Delaval, 3 Burr,
1435 : and the more recent cases, in re Hahewill 12 C. B. 223 and in re
Pulbrook. 11 J ur. 185. These latter cases decide, that the father is by law
entitled to the custody of his lawful children, and that a Court of Common
Law has no jurisdiction, except in extreme cases of misconduct, to deprive him
of that right. The II. and III. Vic. c. 54 has conferred upon the Court of
Chancery in England, the power of delivering over to the mother, children
under the age of seven. This statute was introduced, as controlling the
paternal right, to the exclusive custody of his infant child. Two consider
ations, namely, of marital duty towards the wife, and of the interests of the
child, are to be consulted ; but if these two objects can be obtained, consistent
ly with the father’ s retaining the custody of the child, his common law pater
nal right cannot be disturbed. See the judgment of the Vice Chancellor Turner
in re Halliday, 17 Jur. p. 56. It is much to be regretted that this statutable
power has not been given to the Judges in India. In Blisset’s case Loﬁt. 748,
the father having obtained a \Vrit of Habelw Corpzw, to recover possession of
his female child, six years of age, in the possession of the mother, who at the
time of the application was living separate from her husband, Lord Mansﬁeld
stated, that although the natural right is with the father, the Court possessed
the power, under certain circumstances, to deprive the father of the custody
of his child. In ea: parte Skinner 9 Moor 278, Best C. J. stated in reference to
Blisset’s case, that it was a clear authority to shew, that the power of assign
ing the custody of a child brought before the Court was discretionary, if the
father appeared to be an improper person. See also ex parte llc Clellan I Dowl
P. C. 85; and Rea: v. Dobbyn 4 Ad. and Ell. 644. As regards the extent
of the equitable jurisdiction of this Court, I take it to be clear that this Court
in its equitable jurisdiction, has authority to contest the legal rights of the
father, if the welfare of the infant renders it necessary. Lord Chancellor
Eldon in Wellesley v. the Duke of Beaufort, 2 Bus. p. 1. says—“ The Comts of
law can enforce the rights of the father, but they are not equal to the ofﬁce
of enforcing the duties of the father"—In re Spence 2 Phil. 247. Lord Cotten
ham says in express terms,—“ To justify an interference with the father’s
rights, his misconduct must appear to be of such a nature, as to be likely to
contaminate and corrupt the morals of his children." See also Anonymous
Case reported in 2 Sim. N. S. p. 54 ; and in re Fynn 2 De Gex and Sm. 457.
Upon the authority of these cases I am clearly of opinion, that the wife
ought to have the custody of the child. The insinuation in the aﬂidavit against
her character was, in consequence 5f the evidence, most properly withdrawn
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by the learned Counsel, Mr. Bell, and it has been established in the most
satisfactory manner, that, notwithstanding her sufferings, both before and after
her separation from her husband, her life has been blameless and exemplary
throughout.

After leaving her home, she took refuge in the house of a Mr. and Mrs.
Kennedy, friends of her brother. She afterwards claimed maintenance from
her husband ; and although the Magistrate awarded her 30 Rs. a month, no
portion of this small sum has been paid to her for more than a year, so that
she had no alternative but to seek employment, and she is now earning an
honest livelihood as a hospital nurse. Her life has been one of extreme

misery ; and it is to be hoped she will be befriended in her praiseworthy efforts
to maintain and educate her child.
It has been proved that the husband has been living in a state of adul

tery, and that the wife has been refused access to the child.

I consider the

conduct of Mr. and Mrs. Cm-rau senior, highly reprehensible in having kept
the mother and child from seeing each other, particularly when that mother‘s
character was such as to entitle her to every kindness and consideration. I
am glad I can, in the exercise of the discretionary power vested in me, protect
this child from the danger of being brought up, under the inﬂuence of such a
father and such relations. In my judgment she cannot safely be restored to

the custody of the father ; and I order that the child be forthwith delivered
over to the mother.

Psousoos CHUNDER-v. RAJKISTO MITTER.
Production of Documents.

1111'. Justice Wells—As the question of the production of documents is
one of the greatest importance to the practitioners of this Court, I consider
it proper to state my views for their guidance. Considerable difference of
opinion exists amongst the Judges of the High Court on the subject, and I
myself entertained some doubts respecting the soundness of the opinion I
expressed in the filst instance. On reﬂection, however, I still adhere to that opi

nion, and I believe the Chief Justice entirely concurs with me. The whole case

turns on Sections 39 and 128 of Act VIII., and it is therefore necessary to exa
mine them with great care. Section 39 provides that: “ When the plaintiff sues"
“ upon any written document, or relies upon any such document as evidence”

“ in support of his claim, he shall produce the same in Court when the Plaiut”
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“ is presented, and shall at the some time deliver a copy of the document to"
“ be ﬁled with the plaint ; if the document be an entry in a shop-book or”
“ other book, the plaintiff shall produce the book to the Court together with"
“a copy of the entry on which he relies. The Court shall forthwith mark”
“the document for the purpose of identiﬁcation ; and after examining and"
“ comparing the copy with the original, shall return the document to the plain-"

“ tiff.

The plaintiff may, if he think proper, deliver the original document”

“ to be ﬁled, instead of the copy. The Court may, if it see sufﬁcient cause,”
“ direct any written document so produced, to be impounded and kept in the”
“custody of some ofﬁcer of the Court, for such period and subject to such"
“ conditions, as to the Court shall seem meet. Any document not produced in”
“ Court by the plaintiff, when the plaint is presented, shall not be received in”
“ evidence on his behalf at the hearing of the suit, without the sanction of the"
“ Court." Now it is perfectly clear that this Section prohibits a plaintiff, from
using any document, which he did not produce when the plaint was ﬁled. This
is a very wise provision, and its object clearly, is to prevent anything like the
dishonest fabrication of documents, and it is impossible to arrive at any
other conclusion, than that the plaintiff is bound under this Section, to produce

at the time the plaint is ﬁled, all documents upon which he relies.

The

next subject for consideration is, whether Section 128 alters or in any way
modiﬁes Section 39. The former Section provides that : “ The parties”

“ or their pleaders shall bring with them, and have in readiness at the ﬁrst"
“ hearing of the suit, to be produced when called upon by the Court, all their”
“ documentary evidence of every description, which may not already have been”
“ ﬁled in Court, and all documents, writings, or other things, which may have”
“ been speciﬁed in any notice, which may have beenserved on them respectively,”
“ within a reasonable time before the hearing of the suit; and no documentary"
“ evidence of any kind, which the parties, or any of them,may desire to produce,”
“ shall be received by the Court at any subsequent stage of the proceedings ; un‘"
“ less good cause be shown to its satisfaction, for the non-production thereof at"
“ the ﬁrst hearing.” In interpreting this Section, some of the learned Judges
appear to have not attached sufﬁcient importance, to the distinction between

the words employed in the two Sections.

In Section 39, the word used is

“ Produce,” in Section 128, “ File." Bearing in mind then the distinction be
tween these words, the two Sections are not incompatible with one another.
Section 39 provides that all documents shall be produced at the ﬁrst hearing,
and Section 128 applies to documents which have been produced but not ﬁled.

There is a discretionary power vested in the Court with reference to the recep
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tion of documents, and I_am inclined, in cases of bond ﬁde applications, to exer@
else it largely.

ANUND CHUNDER BANORIEE v. Woonsss CHUNDER ROY.
Act V]II. of lS59—Atte1zda-nce of Witnesses on Settlement of 1881108.
Act VIII. of 1859 confers no authority upon a Judge to issue Summonses to
a witness to attend on the Settlement of Issues.
The Written Statements must be prepared with great care and deliberation so as
to dispense altogether with Patrol Evidence.
Mr. Justice Wells made the following remarks, with reference to the attend

ance of witnesses, in cases set down for Settlement of Issues.

I suspended my

Opinion in two cases, in which applications were made for summoning witnesses
to attend to give evidence on the Settlement of Issues, as I was anxious to con
sider the several Sections in Act VIII. of 1859, regulating the practice as to
summoning witnesses; and, having looked carefully into the Sections, I am of opi
nion that the applications must be refused. The applicant in one case grounded
his application on Section 162, which provides for the enforcing of the atten
dance of a party to a suit as a witness, for whose attendance special grounds

have been shown to the satisfaction of the Court.

I am clearly of opinion,

that this Section does not apply to cases, where the summons is for the settle
ment of issues only, but to cases coming on for ﬁnal disposal, either in
the ﬁrét instance, or “ after” the Settlement of Issues ; and I am COIIﬁl'IIlCd
in this view of Section 162 by the language used in the following Section,
which enables the Court to give the party an opportunity to show cause, why
. he should not attend and “give evidence” ,' that is, give evidence at the hearing
of the suit on the merits. Section 149 enables parties or their pleaders to
obtain, on application to the Court, summonses to witnesses, at any time after
the issue of the summons to the defendant, if the summons be for the

ﬁnal disposal of the suit, or “after” the issues have been recorded, if the
summons to the defendant be for the Settlement of Issues only; so that
witnesses are not to be summoned till after the issues have been recorded,
if the summons to the. defendant be for the Settlement of Issues only.
Section 125 empowers the Court to examine parties or their authorized
agents, and this power is conﬁned to the Court; for it never could have

been intended to confer on a plaintiff or defendant, the power of sum
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moning the opposite party, to give evidence on the Settlement of Issues.

This Section should be read in connection with Section 127, which clearly and
distinctly limits the power of examination to the Court, and with the Court
alone rests the power of summoning parties, and that discretionary power can
only be exercised, when the party or his authorized agent cannot supply any

further information required by the Court, and not disclosed in the written
statements. Section 139 empowers the Court to frame the issues from the
written statements/to be prepared under Section 1 23, “ and if necessary” from the
oral examination of the parties, or their authorized agent. Section 151 provides
for the payment of witnesses summoned under Section 149. And under
Section 152, it is necessary to specify in the summons the purpose for which
the attendance is required 3 and the expression “for the purpose of giving en'
dencc,” or “ to produce a document” refers to an attendance at the hearing of the
suit on its merits. Sections 149, 151, and 152 relate exclusively, to witnesses
to be summoned when the suit comes on for ﬁnal disposal. Section 166
enables the Court, if it shall think it necessary for the ends of justice, to
examine any party to a suit “ of its own accord in. any stage of the suit." This
discretionary power is to be exercised not at the instance of any party, but as
a voluntary act of the Court induced by considerations of necessity. Section
172 provides when and how witnesses, including parties to a suit who have
been summoned as witnesses, are to be examined ; and, according to this

Section, the evidence of all such witnesses is to be taken “ on. the day appointed
for the hearing of the suit," which I understand to mean the hearing on the
merits. It hasbeen suggested, that under Act VIII. of 1859, the Mofussil
Courts have, in some instances, allowed summonses to witnesses to attend on

the Settlement of Issues; if this really be the case, I have no hesitation in
saying, that the Courts below have exceeded their jurisdiction. There is a
great objection to disclosing the names of witnesses weeks before the case is
ﬁnally disposed of, as it would, in many instances, enable an unscrupulous
plaintiff or defendant to tamper with such witnesses, and to meet the case of

the opposite party with fabricated evidence.

It would moreover entail a

double expense upon parties, if they were expected to produce their witnesses
on the Settlement of Issues as well as at the Final Hearing, and would,
at the same time, be extremely harassing to witnesses, and especially
witnesses living at a distance, if they had to attend on two different occasions.
The Written Statements must be prepared with great care and deliberation,so

as to dispense altogether with parol evidence. I desire it to- be clearly
understood, that this Judgment is not intended to limit or interfere with the
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discretionary power to be exercised under Sections 125 and 126, in the exami
nation of the parties or their authorized agents.

F. BARROW vs. Huon Tnnvoa POLLOCK.

Section 89, Act VIII. of 1859—Compromise—Remiuim of Fees.
Section 98, Act VIII. of 1859 is applicable only to. Jfoﬁzssil Courts, and a
J-zulye exercising the ordinary original jurisdiction of the High Court has no
power to remit Fm under any circumstances.
'
Mr. Justice Wells. -In this case an application was made, under Section 98,
Act VIII. of 1859, for a. remission of fees under the following circumstances.
The plaint was for the recovery of a. sum of money due on a. promissory note.
The hearing, which had been ﬁxed for the 11th August, was postponed at the
request of both parties, and the suit was subsequently compromised before
the Settlement of Issues. Under Section 98 of Act VIII. of 1859, where a suit
is adjusted by mutual agreement, or compromise, or satisfaction of the plain
till"s claim, the Court is empowered to grant, on the application of the plain
tiff, a certiﬁcate, authorizing him to receive back from the Collector the full

amount of stamp duty paid on the plaint, if the application shall have been
presented before the Settlement of Issues ; or half the amount, if presented at
any time after the Settlement of the Issues, and before any witness has been

examined.

This Section is applicable to the Mofussil Courts, but is inapplica

ble to this Court for the following reasons : In the Mofussil Courts, the plain
tiﬂ' is required, at the time of ﬁling his plaint, to pay a stamp duty on the
value of the suit, which in this Court would be tantamount to requiring a
plaintiﬁ‘ to pay in advance the “ entire" fees payable in a suit. It is but reason
able, therefore, that, when a. suit is cut short by a compromise, the “ whole"
stamp duty paid, in expectation of the suit being prosecuted to a. decree,
should not be retained ; and hence it is, that, when a. suit is compromised,
and nothing is done by the Court beyond issuing a summons, the full amount
of the stamp duty is refunded ; but when the compromise is delayed till after
the Settlement of Issues, only half the amount of stamp duty is refunded, the
other half being retained for the work done. In this Court a different system

prevails: the suitor is not required to make any payment or deposit in ad
vance, and is only charged for the steps taken in the suit ; so that, at whatever
stage a suit is compromised, he is only required to pay the fees actually in
curred up to that time. The fees belong exclusively to Government ; and, as
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Section 98 is inapplicable to this Court, the Judges have no power to remit
any fees under any circumstances. Application refused.

BIBEE KULSOON v. BIBEE AMEERUNNESSA.
Eliectment title proved—A Hebabil Ewaz, or deed of gift made in contemplation
of marriage is not a revocable instrument.
11h. Clarke, for the plaintiff.
Mr. Dog/inc, for the defendant.
Mr. Justice Wells—This is a suit for possession of a piece of land to which
the plaintiff claims to be entitled undera IIebabil Ewaz, or deed of gift, execut
ed by the defendant in favour of the plaintiff, on the 14th day of January 1857.

It is admitted that on the 3rd of January 1857, the defendant executed a deed
of gift of the land in question in favour of the plaintiff, in contemplation of
her intended marriage with the defendant’s son ; and that on the 14th of
January, the day of the marriage, Shaik Rohomuttollah, the plaintiﬁ" s father,
refused to accept the deed of the 3rd of January, on the ground that it was
void according to Mahornedan law, because it had not been executed on the
day of marriage, and demanded a fresh deed. It is alleged on the part of
the plaintiff, that the deed under which she seeks to establish her claim was
then given ; but this is denied by the defendant, who states that, when the
second deed was brought to her, she declined to execute it, and that it was
never executed, either by herself, or by her authority. The issue I have to
try is, whether the plaintiff is entitled to recover possession of the land and
premises mentioned in the plaint. The parties and the witnesses to both
deeds were all at one time on friendly terms. Shaik Meah Jaun, the grand
father of the plaintiff, is allied to the defendant, not only by the marriage of
the plaintiff with the defendant’s son, but also by another marriage; and
although he takes a particular interest in the plaintiff as his grandchild, it is

clear that at one time he had the conﬁdence of both parties, for he appears to
have attended Mr. Homfray’s ofﬁce with the defendant's husband, in reference
to the execution of a cognovit. He played a prominent part in the transac—
tions, and was not only present at the execution of the ﬁrst deed and ﬁrst
illooklearnamah, but also of the second deed and second Mookteanuzmah, and
speaks to the solemn declaration made before the Magistrate as to both
Jlooliearnamahs. The next witness to the deed, Shaik Rohomuttolloh, the

father of the plaintiff, is dead.

If he had been alive, he would have been a
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most important witness, and this action would probably never have been
brought. He took an interest in the settlement of the property mentioned
in the letters marked 0 and D ; and although, as pointed out by the learned
Counsel for the defendant, these letters refer to other property than that
comprised in the deed ; they nevertheless, have an important bearing, as to the
intention of the parties in making the ﬁrst deed. What was intended by the
defendant and her husband, Moulvie Ahmed, was, that a settlement should be
made on account of their son’s inability to maintain a wife. Mr. Doyne says,
that these letters show, that there were disputes between the father of the
plaintiff, and the husband of the defendant, from the beginning 3 and that the
defendant’s husband intended throughout to play fast and loose, and to get
a certain portion of his wife’s property settled, instead of his own which it
was his object to save ; but even, in that view of the case, it is clear that he
wanted to settle some property. It has also been stated, that it was intended
by the parties, that this settlement should be a mere temporary arrangement.

I can understand a father making an allowance to a son, following the pro
fession of the law or some other profession, till he was able to support
himself 3 but that is not the character of the present settlement, which was
made in contemplation of an intended marriage, and is absolute in its
terms. From my experience in this Court, I think I may say, that I never
met with any class of persons, so particular in dealing with landed property,
as Mahomedans. And it does not appear to me possible that the defendant’s
husband, who was formerly law-ofﬁcer of the 2i-Pergunnahs and of the

district of Burdwan, could have thought that it was open to' him at the
end of six months, or any other period, to cancel at will a deed such as
this is. He has stated that it was the intention of the parties to cancel
the deed,- as soon as his son was able to support himself ; but Mr. Doyne has
properly repudiated the notion, that a document of this character, when
once executed, could be triﬂed with. The execution of the ﬁrst deed is an
admitted fact ; and the plaintiff relies upon it, as showing that the proba
bilities of the case are all in her favour, inasmuch as the second deed is,
with the exception of the date, in all respects the same as the ﬁrst ; the
one, in fact, being a copy of the other. It is unnecessary for me to express

any opinion as to the validity of the ﬁrst .deed, because I am satisﬁed
that the second deed is valid, and binding as against the defendant.
It appears that, on the 14th of January, the parties met at the house of Shaik
Rohomuttoollah, with a. view to the celebration of the marriage, and that

Sheik Rohomuttoollah was on that day, dissatisﬁed with the position of
n

things. Believing that the ﬁrst deed was void, he wished to have another
deed substituted for it ; and it was, in consequence of the action taken by
him, that the second deed was prepared. The second deed is, word for word, the
same as the ﬁrst deed ; and I take it that it was copied from the ﬁrst deed
on the day of the marriage. Shaik Rohomuttoollah has passed away; but
what could have induced him to proceed with the marriage, if he believed
that the ﬁrst deed was invalid, and that the second, which he had caused
to be prepared for the protection of his daughter, had not, as alleged by

the defendant, been executed by her? Mr. Doyne says that as the marriage
feast was prepared and all parties were present, it would have been a disgrace
to the plaintiff if the marriage had not taken place, and that the con—
sequent pressure upou Shaik Rohomuttollah was so great, that he was obliged
to consent to allow the marriage to proceed ; notwithstanding that the second
deed had not been executed. But that argument cuts both ways : it ap
plies with equal force to the defendant, upon whom the amount of pressure
was as great as upon the plaintiff’s father. And it is to be observed, that
the marriage was in all respects a desirable marriage, because the plaintiff
was ayoung lady, possessing a certain amount of property, and oceupyinga
respectable position in life. I think it more than probable, that, as the de
fendant executed the ﬁrst deed, she also executed the second. If she executed
the ﬁrst deed of her own free will, a very slight pressure would be required,
to induce her to execute a similar conveyance, on the day of the marriage.
But Mr. Doyne says: “ My client refused to do it. She refuses still, and"
“has always refused, and I refer to her evidence." But then comes one of
the most important facts in this case, via, the declaration before the Ma—
gistrate. Moulvie Ahmed has denied the execution by his wife, and the
production by himself before the Magistrate, of the second Mooktem-namah.
He has said in his examination-in-chief. “ Shortly before the wedding, I"
“ went before the Magistrate, to get the ﬁrst paper registered in the name of"

“Meah Jaun.

I did not go to the Police seven days after the marriage* * i"

“As far as my recollection goes—I went to the Police one day, when the"
“business was not done, and I went again on the following day. I never went"
“ to the Police after the wedding regarding the wedding.” I thought, until I
saw the ﬁrst Mooktearnamah, that the second Mookteamamah (making men

tion as it does of a previous Jlooktearnamah) had reference to the ﬁrst deed.
If a fraud has been committed, by whom and when was it concocted '3 Was it
concocted by Meah Jaun'l And was it concocted by him, immediately after the
marriage, when all parties were friendly, and when the plaintiff was living with
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her husband’s parents?

Mr. Doyne has observed upon the fact, that Meah

Jaun stated in his examination-in—chief, that the Moolctearnamah was executed
on the day of the marriage, and produced before the Magistrate on the same

day; whereas, it appears that it was produced before the Magistrate on a subse—
quent day. Meah Jaun was certainly in error, as to the day on which the
Hookiearmzmah was produced before the Magistrate, and he has in his cross
examination admitted, that he did not remember the day. I believe the second
Hooktearna-mah was executed on the 14th of January, and that the date was
afterwards altered to the 21st. Why it was so altered is not disclosed by the
evidence. It appears from the declaration written on the illooktem-namah, that
Moulvie Ahmed and Dost Ally appeared before Kissorychand Mitter, the then
Junior Magistrate of Calcutta, on the 21st of January 1857, and having pro

duced the Afooktmrnamah, declared that they had seen Ameerunnessa (the
defendant) execute it. The declaration itself, and the entry made in reference
to it in the Police book, show that the declarants and the Magistrate had met _

face to face.

If they had not seen each other, would the Magistrate have

signed that declaration, or permitted that entry to be made “i It was not
necessary to identify the parties, as was the practice when the parties were
strangers to the Magistrate, for Moulvie Ahmed has admitted that he and the
Magistrate were acquainted with each other. After it was made clear that
Moulvie Ahmed had appeared before the Magistrate, he was discarded by Mr.
Doyne, who stated that at the time Moulvie Ahmed appeared before the
Magistmtc, he wanted to protect his own property and to make over his wife’s.
That supposes that he was at that time committing perjury and forgery
against his own wife. Mr. Doyne calls upon me to remember that the defendant
was his client, and not Moulvie Ahme'l. But who is Moulvie Ahmed, that
his wife is to treat him to-day, as capable of committing perjury and forgery
against her? If Mr. Doyne had proved, that the husband was at enmity with
his wife from the beginning of this transaction, then he would be entitled to
say, “ You must, in considering the case, separate the two." But when it

appears that Moulvie Ahmed has never lost his wife’s conﬁdence ; on the
contrary, that he has step by step acted as her agent in this and a previous
suit, how can it be said that Moulvie Ahmed was adverse to his wife, and must
be treated as an adversary? Moulvie Ahmed is utterly to be disbelieved. He
has now, at the eleventh hour, turned against his daughter-in-law, in order to
get rid of her claim to his wife’s property, and he has had the hardihood to
come before me, and deny upon his solemn oath, that he attended before the

Magistrate, and made the declaration as to the execution by his wife of the
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second rlliioktcarrzarrzalz, which there can be no doubt that he did make.

I

believe he made the declaration, intending at the time to do what was right,
though he has since thought proper to pursue an opposite course. The defendant
in her evidence states, that the plaintiff, after her marriage, went to live with
her ; and that accounts for her not being put into immediate possession of the
property. It is not likely that she would, while living with her mother-in-law,
think of irritating her by asking for a change of possession. It is more likely,
that she was unwilling to assert her right to possession, till the death of the old
lady. I cannot help thinking that, in consequence of some quarrel, the plaintiff
left the house of her inother-in-law, and went to her father’s house ; and that
it then occurred to the defendant, to dispute the gift which she had made. It
is necessary to consider, by whom the execution of the second deed was wit
nessed. The ﬁrst witness is Meah Jaun, and it is due to him to say that he
has acted fairly throughout. He is an old man without any interest beyond
_ the interest he takes in his grandchild, for he takes nothing under the deed.
Mr. Doyne has made no observation upon him, except that he is a hostile
witness. But so far from being hostile, Mr. Homfray has stated, that after he
had received from Mr. Goodall the letter of the 4th of June, Shaik Meah Jaun
had come to his ofﬁce with Moulvie Ahmed, with a view to bringing the parties
to a settlement.

The eunuch has stated that Shaik Meah Jaun was a witness,

and that his name appeared upon the deed 5 but he afterwards explained the

mistake, by saying that No. 5 in Arabic is like Shaik, and so he thought it must
be Shaik Meah Jaun; and I am bound to say that the Interpreter, Baboo
Shamachurn, whom I have consulted, has conﬁrmed the statement that No. 5
in Arabic is like Shaik. Mahomed Ufzul was not present to see the document
executed : he is an outside witness. Meah Jaun says he is ill. As he is a friend
of Moulvie Ahmed, why has he not been called by the defendant? Mr. Clarke
has called the defendant’s husband, though he was not bound to do so ; and Mr.

Doyne thinks that Mr. Clarke ought also to have called the plaintiff's
husband ; but that, in my opinion, ought to have been done by the defen
dant, as it appears that her son, the plaintiff’s husband, is living with his
parents and not with his wife. Dost Ally has not been called, and his absence
is immaterial, as Moulvie Ahmed, who appeared before the Magistrate, has been
called. It appears that, diﬁ'erenees having sprung up, Meah Jaun, about a year

ago, commenced proceedings on behalf of the plaintiff against the defendant.
What was the conduct of Moulvie Ahmed in that action? He was willing to

admit that the plaintiff was entitled to the premises in dispute, and was
willing that his wife should execute a cognovit recognising the right of the
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plaintiff.

Does this not show that Moulvie Ahmed knew at the time that

his wife had executed the second deed, and that he had appeared before the
Magistrate? At any rate it shows that he was not then prepared to deny
the deed. Mr. Homfray had an idea. that a cognovit was not a proper docu
ment in an ejectment suit. I do not -know why he thought so. If Mr.
Homfray had gone to the lady and said “Your husband has instructed me
to bring this to you]; and if she had said to him “ Why should I sign it? I
never gave him authority to get a cognovit prepared. I never executed
that deed ;" such evidence would have carried great weight. But, unfortu
nately, Mr. Homfray acting upon his erroneous idea as to a cognovit, did not
go to the lady, and we have therefore not the evidence which would have
been so important. I am not prepared to accept the defendant's evidence,
as to the surrender to her of the ﬁrst deed and ﬁrst Mooktearnamah. Clinging
as she does to the possession of this property, she has brought herself to
swearing what I believe to be untrue. Upon the whole, I have come to
the clear _conclusion, that the second deed was executed by the defendant
before her husband, son, Meah Jaun, and the eunuch. I ﬁnd the issue in
favour of the plaintiff, and decree possession with costs.

RAJROOPRAM v. BUDDOO.

Bailment—Iloondee—Endorsement—Hindoo

Law and

Custom of Native

Merchants.
A party who receives a hoondee for a particular purpose, must apply the same
accordingly, and neither he nor any third party knowing the facts, can, by
afterwards receiving the amount, detain the same from the principal.

Query, whether a hoondee made payable “to order” is, according to Hinzloo law
and the mutmn of native merchants, negotiable without a written endorsement

by the payee.
Air. Bell and Mr. Paul, for the plaintiff.
Mr. Doyne and Mr. Graham, for the defendant.

Afr. Justice Wells.—This is a suit instituted'for the recovery of rupees one
thousand, the amount of a hoondee drawn at Jungeepore by the defendant’s
father upon his ﬁrm in Calcutta, then carrying on business under the name

of Moolclmud Hurruckehund.

The plaint states that the plaintiff ' is the
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payee and holder of the hoondee, and has not been paid the amount of the
hoondee by the defendant.

The following issues have been settled :—

1. Whether the defendant’s father was the drawer of the hoondee men
tioned in the plaint.
2. Whether the plaintiff was. the holder of the bill at the time of the
commencement of this suit.
_

3. Whether the plaintiff received payment of the hoondee before the
commencement of this suit.
It appears from the evidence adduced in the case, that in the month of
January 1860, one Kritarruck Pundit and Ramsohye Buckit, of J ungeepoor,
were formerly in partnership as cloth merchants, and employed as their
agents a ﬁrm in Calcutta, trading under the name of Savaram Khosaulchund.
In the month of November 1860, the partnership of Kritarruek and Ramsohye
was dissolved, and Savaram Khosaulchuud received notice of the dissolution.
In the early part of July 1861, the plaintiff, being the authorised agent of
Kritarruck, and also having an indirect interest in the'ﬁrm to the extent of a
four-annas share, came to Calcutta, and brought with him the hoondee in ques
tion. The plaintiff delivered the hoondee to one Gopaul, the gomastah of Sava
ram Khosaulchund, without having endorsed the same, and at the same time
. requested Gopaul to purchase cloth to be paid for out of the proceeds of the
hoondee. On the 9th of July, the plaintiﬂ called upon Gopaul at the eootee of

Savaram Khosaulchund, and on that occasion the plaintiff was informed by
Gopaul, that the hoondee had been taken in part payment of an outstanding
debt due from the old ﬁrm of Ramsohye and Go. On the same day, the plain
tiﬁ' also called at the eootee of Moolchand Hurruekchand, and informed one

Gyanchund, the mooneeb of that ﬁrm, of the circumstances attending the
delivery of the hoondee to Gopaul ; and the plaintiff at the same interview
requested Gyanehund not to accept the hoondee for payment. There was
evidence in the case that the plaintiff called again at the eootee of Moolchund
Hurruckchund, avowedly for the purpose of delivering a formal written notice 3

but, owing partly to the carelessness and forget-fuhicss of the person who
prepared the notice, the contents of the document were not satisfactorily
proved. On the day the hoondee fell due, viz., the 14th July, the plaintiff
called at the defendant’s eootee, and was then informed by Gyanehand that

Gopaul had received the amount of the hoondee.

Gopaul Doss and Gyanchand

were called, for the purpose of contradicting the testimony of the plaintiff,

and, at the conclusion of the case, I unhesitatingly adopted the evidence of the
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plaintiff, and altogether discredited that of Copaul and Gyanchand. I am
clearly of opinion that these two persons combined together, for the purpose
of depriving the plaintiff and his partners, of their just rights in respect
of that hoondce ; and the fact of Gyanchand paying the bill, without any
endorsement by the plaintiff, is strongly corroborative of the view I on
tertain as regards the conduct of Gyanchand. Mr. Graham, on behalf of
the defendant, contended that, according to Hindoo law and the custom
of native merchants and brokers, a ~h00ndee containing, as in the pre
sent case, the following words—“ pay the balance in Company's Rupees
to the order of Iiajroopram, after ascertaining and taking precaution,” is nego
tiable without a written endorsement, the word translated as “ order” having
a signiﬁcation not necessarily importing, as with us, “ a writing.” It is clear
that, according to the law of England, a bill of exchange containing such

words, would not be negotiable without ﬁrst being endorsed by the payee.

If

in this case I had not found, as I have done, that Gyanchand received due
notice from. the plaintiff not to accept the hoondee, the question raised by
Mr. Graham would have presented a very difﬁcult aspect ; but it can hardly
be contended that, under the circumstances of the present case, Gyanchand
was justiﬁed in accepting the hoondee. A person who receives a bill for a
particular purpose, must apply the same accordingly; and neither he nor any
third person “knowing the facts," can, by afterwards receiving the amount,
detain the same from the principal : see Lloyd vs. Howard, 15 Q. B., 995. In
the case of Buchanan vs. Findlay 9 B. and C., 749, Lord Tenterden said:
“If goods or bills are deposited for a speciﬁc object, and the bailee will not

perform the object, he must return them.

The property of the bailor is not

divested or transferred, until the object is performed.” See also the case of
Key vs. Flint, 8 Tauut. 21. So that, independently of the question of
endorsement by the payee, I am of opinion that the plaintiff is entitled to
the judgment of the Court, and I ﬁnd all the issues in his favor.
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DENONAUTH RUCKIT v. MUTTY LALL PAUL.
lllfussit Practice—Attachment and sale.
The words “attachment and sale," in Section 203 of Act VIII. of 1859, are
to be taken together and not distributively; and, taken in that sense, it is

clear that a sale of mortgaged premises is to follow an attachment, and is
not to be an imlependent proceeding, unconnected with a previous attachment.
The words “ otherwise as the case may be,” in Section 212, mean that the mode of
execution is to be adapted in each case, to the nature of the particular relief,
sought to be enforced under the decree.

Mr. Eglinton for the plaintiff.
Mr. Justice Walla-This is a suit by a mortgagee for an account of the
mortgage debt and sale of the mortgaged premises. The defendant has waived
his right to be allowed the usual time to redeem, and has conscpted to an

“immediate” sale of the premises, and payment of the amount claimed to be due.
And with reference to the form of the decree, the Registrar has suggested the
question, whether the premises can be sold under Act VIII. of 1859 without
being ﬁrst attached.
The intention of the Legislature is to be collected from the Chapter on
execution of decrees.
By Section 201, if the decree be for money, it shall be enforced by the im
prisonment of the party against whom the decree is made, or by the “ attach
ment and sale” of his property, or by both if necessary. By Section 200, if
the decree be against a party as the representative of a deceased person, and
such decree be for money to be paid out of the property of the deceased
person, it may be executed by the “attachment and sate” of such property.
The words “ attachment and sale ” are to be taken together, and not distri
butivcly ; and, taken in that sense, it is clear that a sale is to follow
an attachment, and is not to be an independent proceeding, unconnected
with a previous attachment. This view is entirely borne out by the Sections
relating to sales. Section 249 prescribes the steps to be taken in cases of
intended sale; and in doing so, proceeds upon the assumption, that the pro~
pcrty to be sold has been already attached. This appears from the words
“ proclamation shall be made on the spot where the property is attached." **‘
“ A written speciﬁcation to the same effect, shall be afﬁxed in the Court-house"
“ of the Judgc who shall have ordered the sale, and in some conspicuous spot"
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.

“in the town or village in which the “ attachment" may have taken place.” And
if such proclamation and notiﬁcation be omitted, and substantial injury be
caused thereby, the sale may, under Section 256, be set aside. Section 263
provides for the delivery of pr0perty sold “after” attachment ; and in Sections
270 and 271 it is assumed, that the property sold, was “ previously’ attached.
In considering this question, it is not immaterial to notice the order in
which a sale is placed, in relation to an attachment.
-

In order to enforce a decree, execution must be applied for under Section
207. The application is to be in the form given in Section 212, and is to
indicate the mode in which the assistance of the Court is required, whether
by the delivery of property speciﬁcally decreed, the'arrest and imprisonment
of the person named, or attachment of his property, or “ otherwise as the case may
be." The words “ otherwise as the case may be” must be taken to mean, that the
mode of execution, is to be adapted in each case to the nature of the particu
lar relief, sought to be enforced under the decree.

Attachment of the person or property, and of property, either by actual
seizure or by prohibitory order, is the “ only" mode of execution contemplated
by the Act, except where the delivery of the property has been speciﬁcally
decreed, and is sought to be enforced under Sections 223 and 224. Under
Section 232, when the amount of the decree is to be levied from property, the
Court, it would appear, has no option but to proceed by attachment ; the
words of the Section being—“ the Court “shall” cause the property to be
“ aﬂachet ." The manner in which the attachment is to be executed is pointed
out in Sections 233—239 ; then provision is made for the application of
money or bank-notes seized under attachment (Section 242), for the appoint
ment- Of a manager of attached property, and postponement of sales for
certain purposes (Sections 243 and 244), and for the investigation of claims to
allarlu'zl property (246) ; and then we come to sales in execution of decrees.

It is to be observed that the sales contemplated by the Act are sales “ in
“ execution of decrees," not sales directed by the decree itself, as in the present
case.
The decree will therefore be as follows 2——

Declare, by and with the consent of both sides, that the plaintiﬁ‘ is entitled
under the Bengallee instrument of mortgage, dated 22nd February 1861, to
the principal sum of Rs. 700, and to the sum of Rs. 147-14, being interest on

such principal sum, at the rate of 12 per cent. per annum, calculated down to
C
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this date (making together the sum of Rs. 847-14), and to interest on the
said sum of Rs. 847-14, at the rate of 6 per cent. per annum from this date to
the date of payment of such last mentioned sum ; and is also entitled to his
costs of this suit (to be taxed ‘by the Taxing Otﬁcer of this Court), and to in
terest thereon at the rate of 6 per cent. per annum, from the date of taxation
to the date of payment thereof. And let the defendants pay to the plaintiff

the said sum of Rs. 847-14 with interest as aforesaid, and the said costs when
taxed with interest as aforesaid.
'
As soon as the decree is drawn up, the plaintiff will be in a position to .
apply to have it enforced by attachment and sale of the property.

KASIM SHAW 'vs. UNNODAPERSAUD CHATTERJEE AND ANOTHER.
Ejectment.—Defendants in the position of purchasers “ pendente lite” with notice.
Doctrine of Lie Penderw—Has a wider operation here than in England —
Is applicable to natives of this Country-Distinction between equitable
lien create “ pendente lite” and an abwlute sale. In the latter case, though
not in the former, it is necessary to institute a fresh suit.
Mr. Graham and Mr. Woodroje for the Plaintiﬂ‘.
The Advocate General and Mr. Bell for the Defendants.
Mr. Justice Wella—In this case the plaintiff seeks to recover possession of
246 parts out of 288 parts of the land and premises No. 14, Smith’s Lane, Tol
tollah, in Calcutta, and to which 246 parts the plaintiff was declared to be enti—
tled by a decree of the late Supreme Court on its Equity side, bearing-date
the 30th of January 1862, and made in a certain original and revived cause,
wherein Bibee Woozeerun and Kasim Shaw were plaintiffs, and Khoodee Bibeo
and another were defendants. It being admitted that the present defendants,

though not parties to that suit, derived their title from Khoodee Bibee, who
was a party, the following issues were framed :—
1.—Whether the decree mentioned in the plaint is binding as against the
defendants, who were purchasers from Meer Tonoo, who purchased from
Khoodee Bibee, a defendant in that suit.
_

2.—Whether the plaintiff is entitled to recover possession of 246 parts—

ont of 288 parts of the land and premises mentioned in the plaint.

I

(
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The case resolves itself into a question of law and fact, and I propose to
consider—ﬁrstly, whether the plaintiff has established his claim by general
evidence independent of the decree; and secondly, whether the decree is bind
ing on the present defendants.

This is a suit instituted under Act VIII. of 1859. The plaint “,as ﬁled on
the 2nd of December. last, and I am now able, on the 31st of January, after a.
hearing of three days, to make a decree, ﬁnal in its nature, as far as this Court

is concerned. The time occupied by this suit presents a remarkable contrast
_to the time occupied by the former suit, which was commenced on the 28th of
May 1853, was referred to the Master on the 24th of April 1854, continued
in the Master's office up to the 1st of October 1861, and was not disposed of
(though the question to be determined, between the parties to that suit, was
precisely the same as that in issue between the present parties,) till the 30th

of January 1862, the date of the ﬁnal decree.
The plaintiff has put in, as evidence of his title, a conveyance from
Kooranee Bibee to Ahmed Kobeer, and his case is, that he is the surviving

son of Moonshee Habiboollah Shaw and Bibee Woozcerun, who were married
in the nicca form,- that he was a posthumous'ehild, and was born three
or four months after his father's death, which happened on the 24th of July
1852 ,- that the property in dispute belonged to Habiboollah, having been
purchased by him from Kooranee Bibee in the bcnamee name of Ahmed
Kobeer, who was the Registrar of the Mahomedan College, and the intimate
friend of Habiboollah 3 that his right to this property has been already
established by the decree in the former suit 5 and that the defendants are
bound by the decree, inasmuch as they claim through Khoodee Bibee, who
was a party to that suit. The defendants on the other hand, have put in,
by way of set-off against the conveyance produced by the plaintiff, a
conveyance from Kooranee Bibee to Urfee Bibee ; and their case is, that the

Property belonged to Urfee Bibee, the mother of Habiboollah, having been
purchased by her from Koorance Bibee ; that on the death of Urfee Bibee,
it went to her daughter and heiress Khoodee Bibee, who conveyed it to Meer
Tonoo, from whom it was purchased by the defendants ; and, in effect, they

traverse the whole of the plaintist case, with the exception of the date of
Habiboollah's death, for they deny the genuineness of the conveyance tb
Ahmed Koheer, the legitimacy of the plaintiff, and also that the property was
the property of Habiboollah. The defendants have thus put in issue, a serious
question

of forgery with reference to

the conveyances, as it is quite

impossible that the two can stand together.

The former suit was for the

administration of the estate of Habiboollah. There is some mystery as to what
did take place before that suit was instituted, but as Khodee Bibee was the
principal defendant, and sold the property “ pendente lite,” it is clear she must
have beeirin possession. The evidence, however, supplies no information as
to how she dealt with the property, previous to the dateof the conveyance to
Meer Tonoo, or how or when she obtained possession. And during the time the
property has been in litigation, the mother, the eldest son, and the widow of
Habiboollah have passed away ; and I expected to hear Khodee Bibee’s name
mentioned, as also being in the list of the dead ; and although there is no'
evidence, one way or the other, as to whether she is dead or alive, the
presumption is that she is alive, especially as Mr. Bell has allowed the
assertion made this morning by Mr. Graham, that she is both alive and in
Calcutta, to remain uncontradicted.

If alive, she would have been a material

witness for the defendants, and could have supplied the most important
information as to the property during the time it was in her possession, and
as to the circumstances under which she obtained possession of the property,

as well as the circumstaan attending the sale to Meet Tonoo.

As the de

fendants claim through her, it was their duty to have produced her ; but it
does not appear that any attempt has been made to bring her here, or to
examine her under a commission, and her absence is wholly unaccounted for.
The question, whether Habiboollah died possessed of any property, can
admit of no doubt. The evidence, though not, perhaps, entirely free from
inconsistencies, such as may be expected when the ingenuity of Counsel is
exerted in the cross-examination of witnesses, has convinced me that he had
property at the time of his death. Akbur Ally, who was formerly a Persian
teacher, and was well acquainted with the parties, is the principal witness in
reference to the execution by Kooranee Bibee, of the conveyance to Ahmed
Kobeer ; and, although he was subjected to a rigorous cross-examination, his
evidence in the main remains untouched. He says, he saw the deed executed,
and became an attesting witness; that Shaik Runjoo, who has since died,
was also present, and attested the execution of the deed ; and that Habiboollah

paid the purchase-money, and took away the deed; and he has been in a
remarkable manner corroborated in one particular by Ahmed Kobeer, the
Native doctor, who, though called on behalf of the defendants to contradict
the plaintiffs case, was so struck with the Urdu signature on the plaintiﬁ’s
deed, as to admit at once that it was the signature of Shaik Runjoo. The
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evidence of the other witnesses for the plaintiﬂ', who have spoken as to pro—
perky left by Habiboollah, is, equally with that of Akbur Ally’s, clear, distinct,

and on the whole satisfactory. It is important to see whether Habiboollah
at the time of his death was in possession of these premises. Upon this
point 'the plaintiff has called the tenants , and what do they say 2 They
say that Habiboollah was their landlord, and received the rents down to his
death. As independent witnesses, their evidence is of the highest class,

and is entitled to every consideration. In cross-examining the witness Azgar,
the Advocate General tried ‘to get from him, that he had been an attesting
witness to a deed other than the one produced, and with a view to elicit the
contents of that deed, he put a question, which, however, was withdrawn on
being objected to. This witness spoke of the purchase by Habiboollah, of
three distinct parcels of land on three different dates ; and I am not inclined
to discredit him, as Akbur Sircar in his evidence hers made mention of four
parcels, and the re is other evidence that there was more than one parcel. I think
the plaintiff has proved that the deed to Ahmed Kobeer is a genuine docu

ment, and that it was made benamee for Habiboollah ; and he has also proved
by unimpeachable evidence, that Habiboollah was up to the time of his death,
in possession of the property conveyed by that deed. To the objection that
that deed was not produced in the former proceedings, is opposed the like

objection as to the defendant’s deed, now produced for the ﬁrst time. Both deeds
in that respect stand precisely on the same footing, and there is nothing that
can be said, with reference to the non-production in the former suit of either,
that would not apply with equal force to the other. It is, however, to be
observed, that the plaintiff’s deed, though an important document, is not
essential to the success of his case, and if it had no existence, and the defend—

ant had succeeded in establishing his deed, that would not in my judgment
have altered the position of the plaintiff, who in that case would have been
entitled to say that the deed was benamee for Habiboollah ; for, while there is
no evidence that Urfee Bibee had any means of acquiring property, there is ample
evidence that Habiboollah, though not a rich man, possessed the means of
acquiring property of a moderate value. The two deeds are in the same
language, and are alike as to their contents, except that one is to the friend,

and the other is to the mother of Habiboollah.

If the deed to the mother had

been in existence at the time it purports to bear date, it is not likely that its
existence would have been ignored, during the whole period of nine years that

the former suit lasted. The defendants in that suit understood their interests
better than to have been guilty of anything so suicidal. The non-production
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of the plaintiff’s deed is capable of being accounted for, as the plaintiff was
and is an infant, and his mother, who was joined with him as a plaintiff, was

dispossessed soon after her husband's death, and may have been ignorant of
the existence of such a document ; but the same thing cannot be said in refer—
ence to the non-production of the other deed, for the defendants were under
no disability, as was the case with the infant plaintiff ; and, being in possession
of the property, were presumes.ny in possession of all documents relating
thereto. The doubt as to the genuineness of this document, which arises from
its non-production at a time when its production would have been of vital

importance to the case of the defendants, is conﬁrmed by the absence of
Khoodee Bibee, who, considering her relation to the defendants, ought to
have been called by them as their principal witness. Mr. Bell has, in support
of the deed to Urfee Bibee, referred to a passage“ in the state of facts ﬁled by
the plaintiffs in the formlar suit. The passage is this—“ The real property, so
far as it is known to the plaintiffs, consists of the following parcels, some 0!
which were conveyed and are still standing in the benamee name of Urfee
Bibee." Then follows a description of property, including the property in
dispute. The state of facts was substantially that of the plaintiff 's mother ;
and as it was not requried to be veriﬁed, it was probably not prepared with
the same amount of care, that would be given to the preparation of an afﬁda
vit or an answer-,- and it would be a. hard measure to hold the infant responsi
ble, for any inaccuracies or mis—statements, that may be found in it. But
nothing of the kind has been shown; and the statement relied on by
Mr. Bell, as being iﬁconsistent with the plaintiffs case, with reference to
the deed to Ahmed Kabeer, will, if examined, be found not to be so. The
statement is not, that all the real property, or the particular parcel in
dispute, was conveyed to, and was standing in, the benamee name of
Urfee Bibee ; but that the real property, so far as it is known, consists
of the following parcels, some of which were conveyed and are still
standing in the benamee name of Urfee Bibee : it does not exclude
the supposition that the' property in dispute was not conveyed to Urfee
Bibee 3 so that it might well be, that it was not comprised in so much
of the property, as was conveyed to her. It is not unlikely that the plaintiffs
mother, from the circumstances in which she was placed by the conduct of the
defendants, was but imperfectly informed as to the facts, relating to the real
property. She says, that “ so far as it is known,” which implies an impeifect
knowledge 3 and she also says that some of the real property was conveyed
to, and was standing in the name of Urfee Bibee, which is a general state—
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ment and points to no particular parcel ,- and, I believe, it was admitted that
some of the real property, other than the parcel in dispute, was and is stands
ing in the name of Urfce Bibee. The property in dispute is nowhere stated
to be in the name of Urfee Bibee. It was suggested, that _ the- suspension of
proceedings in the Master’s ofﬁce, which followed the execution of the convey
ance from Khoodee Bibee to Meer Tonoo, was owing to her having ceased to
have any interest in this property ; but this could hardly have been so, as it
appears that the suspension of proceedings did not take place, till three months
after the date of that conveyance. In my opinion, the suspension of proceed—
ings is attributable to an entirely different cause, one which has often pro~

duced a similar result—namely, the inability on the part of Khoodee Bibee, to
supply the funds required to carry on vigorously, a heavy and expensive litiga~
tiou in the Master’s ofﬁce ; and that this was so, is rendered more than proba
ble, by the fact that her own attorney was unable to obtain payment of the
costs due to him, without resorting to the extreme measure of levying the amount,
by the seizure and sale of one of the parcels. The next friend of the plaintiﬁ“,
who was called and cross-examined with some degree of severity, is entitled,
from the manner in which he gave his evidence and other circumstances, to
be considered a witness of truth. It does not appear that he has any interest
in the suit beyond that of the friend and protector of the infant, and it is not
likely that he could have been induced by any considerations of gain, to
assume the responsible position he occupies as next friend ; especially, when it
is considered how small the property is, and how little will remain to the
infant after the termination of the suit, and the settlement of all accounts.v
His evidence is that he was a. friend of Habiboollah, and that, seeing the
infant trampled upon, he took him under his protection, and determined

to assert his rights.
course.

The result shows that he adopted a wise and benevolent

It having been proved that Habiboollah died possessed of property, it
becomes necessary to enquire who are his heirs. It is admitted, that if the
property in dispute had been Urfee Bibee's, the plaintiff, if his legitimacy were
established, would have been entitled to a moiety ; and that Khoodee Bibee
could not have conveyed more than the other moiety. The question as to

the legitimacy of the plaintiff, though raised as one of the principal questions
in the case, was rather given up by Mr. Bell after the plaintiff’s witnesses
had been examined. The evidence upon this point is very conclusive. Akbar -

Ally, Azgar, and Mohobut Khan, the friends of the family, Miuigle Dye, the
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midwife, who assisted on the occasion of the plaintiﬂ"s birth, Maria Rebeiro, a
near neighbour, and Sundee Bibee, the mother-in-law of Wozeerun’s sister,
who was present at the plaintiff’s birth, which took place in her own house,
have all spoken- to the fact, that the plaintiff was born, within four, ﬁve, or six
months, after the death of Habiboollah 5 and I consider the evidence of Maria
Rebeiro particularly trustworthy, as she is in no way connected with the
parties, and is not even of the same religion. Mr. Bell objected to the admis
sibility of her evidence, as to the statement made to her by Bibee Wozeerun,
that she was with child at the time of Habiboollah’s death, on the ground of
its not being a declaration as to legitimacy ; but he did not press the objection,
as it is clear that the declaration of a mother since deceased, that she was

with child at the time of her husband’s death, is a declaration bearing directly
upon the question of legitimacy. Mr. Biddle, who was the plaintiff’s attorney
in the former suit, is dead ; but his managing clerk was called, and his
evidence is consistent with the fact, that the child was begotten in the lifetime
of Habiboollah. The plaintiff having established his legitimacy in the former
suit, may very well have come unprepared to meet so serious a question in
the present suit ; but he has met it in the most satisfactory manner, and
upon the evidence before me, I have come to the clear conclusion, that the

plaintiff was born some time within six months after the death of Habiboollah.
It has been proved that Bibee Woozeerun was married in the m'cca form to
Habiboollah ; and there is no question that such a marriage, provided the
parties were under no disability at the time of contracting the same, is valid
according to Mahomedan law. It was suggested that Bibee Woozeerun was
under disability at the time of her marriage with Habibeollah, inasmuch “as,

she was at that time the nicca wife of another man, one Kurreem Istry-wallah.
It is not, however, necessary to consider the point, as it was afterwards
abandoned. .I reject the evidence of the defendants’ witnesses. The Native
doctor’s evidence is not only contradictory in itself, but is also opposed to the
plaintiff’s document, which I hold to be genuine. The evidence of Meer
Tonoo is very unsatisfactory. He is deeply interested in the issue of this case, '

as the property in dispute was conveyed to him by Khoodee Bibee, and was
conveyed by him to the defendants ,' and lest he should, in the event of this
case being decided against the defendants, be called upon by them to return
the purchase money, he took care in his evidence to inform them, how utterly
unable he is to meet any demand. The evidence of the last witness, Dhone
' Bibee, was, I believe, discarded by the defendants’ own Counsel. She was
called to prove that an improper intimacy had existed between Akbar Sircar
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and Bibee Woozeerun; but her evidence was rather opposed, than otherwise,
to such an imputation. The plaintiff has proved his legitimacy and his right
to this property, and he is therefore, entitled, independently of the question
of lie pcndem, to have the second issue found in his favour.
In determining the ﬁrst issue, it is necessary to consider what is the
doctrine of his pemlem. The doctrine is accurately stated by Mr. Justice
Story as follows :—“ Every man is presumed to be attentive to what passes"

“ in the Courts of 'Justice of the State or Sovereignty where he resides, and"
“therefore, a. purchase made of property actually in litigation pendente lité’
“for a valuable consideration, and without any express or implied notice in”
“point of fact, affects the purchaser in the same way as if he had such"
“notice; and he will accordingly be bound by the judgment or decree in”
“the suit ;"—Stor_1/’s Equity Jurisprudence, Sec. 405. In England, the
doctrine has a narrower operation; for there Zia pendens, unless registered,
would not bind a purchaser or mortgagee without express notice, 2 Vic. Cap.
11. S. 7. The statntable provision, however, which requires lie pendem to be

registered in England, does not extend to this country, and therefore the
doctrine has a wider operation here.

The rule of his pendens is, that a purchaser pendente lite, is bound by the
decree made against the person, from whom he purchases; The Bishop of
Winchester VS. Paine, 11Ves. 194. Ordinarily, it is true, the decree of a
Court binds only the parties and their privies in representation or estate.

But he who purchases, during the pendency of a suit, is held bound by a
decree that may be made against the person from whom he derives title.
The litigating parties are exempted from taking any notice of the title so
acquired, and such purchaser need not be made a party to the suit. Where
there is a. real and fair purchase, without any notice, the rule may operate
very hardly. But it is a rule founded upon a great public policy, for other
wise alienations made during a suit, might defeat its whole purpose, and there
would be no end to litigation. And hence arises the maxim “ Pendente lite

m'hil innovetur,” the effect of which is not to annul the conveyance, but only to
render it subservient to the rights of the parties in the litigation. As to the
rights of these parties, the conveyance is treated as if it never had any
existence, and it does not vary them. A his pendens, however, being only a
general notice of an equity to all the world, does not affect any particular
person with a fraud ; unless, such person had also special notice of the title.

in dispute in the suit. Story’s Equity Jurisprudence, Sec. 406.
n
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It is suggested that in conveying to Meer Tonoo, Khoodee Bibee acted in
collusion with the next friend in the former suit, and that that circumstance
is suﬂicient to create in favor of the defendants, an exception to the general
rule of lie pendezw. There could have been no collusion with the plaintiff
himself as he is an infant, and there is no evidence of collusion with the next
friend. The suspension of proceedings in the Master’s ofﬁce from which I am
expected to infer collusion, has, I think, been accounted for: at any rate,
it can only be treated as a circumstance of suspicion : it does not amount
to proof. Khoodee Bibee was represented by a respectable Solicitor, and it
is impossible to supposelthat he would, however anxious to serve the interests

of his client, have lent himself to anything like a fraudulent act.
A purchaser pendente lite, for valuable consideration and without notice,
was, prior to 2 Vic. Cap. 11, bound by the decree, although the lie pendens

had not been registered; and also by an interlocutory decree, or a decree to
account ; Tudor's Leading Cases, Vol. 2 pf 53.

And if a. purchaser pmdente lite

for valuable consideration without notice would have been bound by the decree,

a fortiori are the defendants bound, as they stand in the position of purchas
ers pendente lite for valuable consideration with notice, for they claim through
Mecr Tonoo, who, as appears from his own evidence, was not only present
when the pretended conveyance to Urfee Bibee was executed, but was a pur

chaser pendente lite with notice. To affect a purchaser there ought to be a
close and continued prosecution of the lie pendens; Preston vs. Tubbin 1 Vern.

286 ; and in the present case I ﬁnd that there was a close and continued
prosecution of the lie pendens up to the time of the purchase. The suspension
of proceedings did not take place till long afterwards. The pendency of a
suit will not prevent the defendant from selling the property, the subject
of the suit; but the purchase will in no manner affect the right of the plaintiff,

except so far as it may be necessary to go against the purchaser, if he obtain
a transfer of the legal estate 5 Metcalfe vs. Pulvertoﬁ 1 Ves. and Beam. 180 ;
2 Ves.‘ and Beam. 200 ; Landon vs. Morris, 5 Sim. 247. As the plaintiff’s
right was not aﬁ'ected by the sale pendente lite, he is eiftitled to relief as
against the defendants, who, having purchased from Meer Tonoo what he
had no right to sell, have their remedy over against him. Decrees of the
Courts of Equity are not themselves notice to a purchaser. Decrees, however,
which do not put an end to the suit, as decrees to account, are of themselves
. notice to a purchaser; Worsley vs. Earl of Scarborough 3 Atk. 392 ; Higgins

vs. Shaw 2 Dr. and War. 356.

The decree pending the proceedings under
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which the purchase by Meer Tonoo was made, was a decree'to account, and
was, therefore, in itself notice to the purchaser, through whom the defendants
claim. I ﬁnd in the books a distinction between an equitable lien, created
pendenle lite, and an absolute sale by which the legal estate is transferred. In
the former case, the person entitled to the lien, may be made a party to the
suit pending at the time when his claim arose ,' but in the latter case, the

rule in which must govern the present case, it is necessary to institute a
fresh suit.
It was suggested by Mr. Bell, as a new question, whether the doctrine of
1:1! pmdens is applicable to Natives. There can be no doubt that it is. The
principles both of Equity and Common Law are applicable to Natives, and
it cannot be otherwise as regards an equitable principle of universal applica
tion such as this is.

As the defendants are clearly affected with lie pmdem, they cannot escape
the consequences resulting from the application of this doctrine. There is
no doubt that they purchased for valuable consideration 3 but what did they
purchase 1 a. title which it is impossible to maintain against the superior title
of the plaintiff.
_
It is satisfactory to know that the plaintiff’s case does not rest upon the.
doctrine of lis pendens alone 3 it is supported by independent evidence,
sufﬁcient in itself to entitle him to relief, so that in calling in to his aid the
doctrine of lie pendem, he has done more than his case required.
I ﬁnd the second issue also for the plaintiff, and decree him possession
with mesne proﬁts. Costs to follow the result.
Decree accordingly.

SREEHURREY PAUL cs. NILMONEY SEN.
A joint debt cannot be amalgamated by a color-able assignment, with a personal
debt, so as to give the assignee the ﬁght to we in respect of both debts.
g

Mr. Bell, for the Plaintiff.

Mr. Dog/m, for the Defendant.

Mr. Justice Walla—This is a suit to recover the sum of Rupees 519 and _
15 annas, for goods sold and delivered.

-

(170)
The issue which was framed and recorded is :—

1. Whether the plaintiff is entitled to recover from the defendant the
amount mentioned in the plaint, or any part thereof.

The plaint as framed is calculated to mislead.

It seeks to recover the

sum of Rupees 519 and 15 annas, for goods sold and delivered by the plaintiﬂ'

to the defendant, from which it would be natural to infer that both the parties
were interested in the whole of the goods, and it makes no mention of an as
signment, although a portion of the debt is claimed under an assignment
from Gunganarain Nuggur. The sum of Rupees 90 and 15 annas is claimed
under the assignment, and the balance, Rupees 420 is claimed independently
of the assignment. The defendant, at the commencement of the case, admitted,
that the sum of Rupees 320 was due to the plaintiff, independently of the
assigmnent, and he has merely put the plaintiff to proof as to the larger sum
of Rupees 420 being due, without offering any evidence in contradiction.
The plaintiﬁ' having established his case, as to the sum of rupees 420, the
only question that remains is, as to the sum of Rupeees 90 and 15 annas,
claimed under the assignment.
.
It appears from the plaintiﬁ's evidence, that Gunganarain Nuggur was
his partner in the business, carried on in the name of Gunganarain Nuggur,
t0 the extent of an eight annas share; and although Gunganarain Nuggur
has denied the partnership, and has claimed for himself no higher position
than that of a servant, the plaintiff cannot complain if I adopt his evidence
upon this point. The plaintiff could not have brought one action in the
Small Cause Court in respect of both debts, not only because the amount
of both debts is over 500 rupees, but because Gunganarain Nuggur could
not have been joined as a plaintiﬁ' in such an action; for although he
had an interest in one of the debts, he had no interest in the other. Nor
could the plaintiﬁ' have sued in this Court separately in respect of each
debt, the amount of each being below ﬁve hundred rupees. In order,
therefore, to give this Court jurisdiction, he obtains from his partner an

assignment of the partnership debt, and tacks it on to his own personal debt.
The assignment is of the whole debt and not merely of the assignor’s interest.

It was not necessary, in order to vest the debt in the plaintiff, that the
assignor should have assigned more than his interest, or that the plaintiff
should have paid the assignor in consideration for the assignment, more than
.the value of his interest; but the parties were not very particular, as the
payment was a mere ﬁction, and the assignment a mere colomble proceeding.
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At law, the plaintiff Would not be entitled to recover in respect of the assigned
debt, there being no proof whatever that the debtor assented to the transfer.
Crawford vs. Gamay, 9 Bing. 372, Hadron vs. Anderson, 3 B and C 842 : and
although, under certain circumstances, Courts of Equity giVe effect to assign
ments of debt, yet, as stated by Mr. Doyne, in order to obtain equitable relief,

it is indispensable that the assignee should give notice of the assignment to
the debtor Foster vs. Blackburn, 1 M and K 29 7. In the present case, there
is no evidence of any such notice having been given prior to the. commence

ment of the suit ; and I may observe, that the Court adjourned the case when
it ﬁrst came on, on the ground that the defendant had received no notice, that

sportion of the claim had reference to the assigned debt.

It appears from

the evidence of the plaintiff, that the consideration money was nominally paid
to his partner,'and would be returned to the bill of the partnership ; and that
being so, the assignor would be a necessary party to a bill to enforce the right
of the assignee, as it is clear the assignment was not absolute and uncondi
tional. At law, as admitted by Mr. Bell, the plaintitl' would not be entitled
to recover the amount represented by the assigned debt, without suing in the
name of the original creditor. Ryall vs. Rowles, 1 Ves. J 353 ; and the
assignee of a debt is not entitled to relief in equity, unless the assignor
prevents the assignee suing at law. Hammond vs. Messenger, 9 Sim. 327.
I am glad that I am able to arrive at a conclusion adverse to the plaintiff,
upon the question of this assigned debt, as the assignment was a mere ﬁction,
and was made, only for the purpose of enabling the plaintiff to increase the
amount of his claim, so as to give this Court jurisdiction. It is the ﬁrst time
it has ever been attempted to sue in this Court in respect of amalgamated
claims; and if it were once held that this can be done, it would not be long
before this Court would be deluged with cases made up of small claims united,
by means of assignments of the nature of the assignment in the present case,
which it would be the interest of native managers to procure. The defendant,
too, in many cases, while willing to admit most of the amalgamated claims,
Would ﬁnd himself in the position of one, who has to choose between one of two
hard alternatives, either that of submitting to a wrong, or that of incurring a

heavy expense in order to contest one or two of the claims, it may be minor
ones, which might have been contested in the Small Cause Court at compara—
tively small expense.
Verdict for Rupees 420, with interest at 6 per cent. from this date.
party to pay his own costs.

Each

(
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SREEMUTTY SOUDAMONEY Dossnnv. Jueoonouun SEN, AND ANOTHER.
Dcﬁnuc—Damages—zf portion of the costs awarded to the losing party in the
- exercise of the discretionary power given by Act VIII of 1859 Section 187.
Mr. Woodrofc, for the plaintiff.
Mr. Bell, for the defendant.
Mr. Jmtice Walla—This is a suit to recover certain gold and silver orna
ments, and utensils, or the sum of rupees ﬁve hundred and nine, the value
thereof, as stated in the plaint.
The issues, which were framed and recorded, are :—
1. Whether the defendants possessed themselves of the articles mentioned
in the plaint, and whether they detain the said articles from the plaintiff.
2. Whether the plaintiff is entitled to recover any and what damages
for such illegal detention.
The case of the plaintiff is, that the gold and silver ornaments belonged
to her, and the utensils to her husband, and that, on the death of her husband,
who at the time of his death was living with her in the house of his brother,
the defendant Juggomohuu Sen, she took off the ornaments belonging to her,
and left them, together with the utensils belonging to her husband, with the
defendants, who have illegally detained them from her. The evidence, by
which she seeks to establish her case, is far from satisfactory; but, in the
absence of the defendants, who, I was led to expect, would be here to-day to
support their case, but who have not come, although I allowed the case to
stand over for some time to admit of their being brought, I am constrained to
give effect to the evidence given on behalf of the plaintiffs, such as it is. The
value of the articles as stated in the plaint, has been greatly exaggerated.
No evidence, upon which I can safely act, has been given as to the value,
but the plaintiff’s father has. stated that the value would not be more than

three or four hundred rupees ; and I consider I shall be dealing liberally
towards the plaintiff, if I ﬁx the value at three hundred and six rupees, which

will be the amount of my verdict.“
With reference to the question of costs.

I award 100 rupees to the

defendant, on the ground that, in my judgment, this action ought not to have
been brought in this Court ; for, upon the admission of the plaintiff's father,
who I consider is the real plaintiff in this case, the articles were not worth
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more than three or four hundred rupees; and, as not a single competent

witness was called to speak to the value of the articles, I very much doubt
whether they were worth more, than half the amount stated in the plaint.
The suit in being instituted here, has operated oppressively against the
defendants, whose absence I much regret, as it is not improbable they might
have successfully met the weak case launched against them.

This, I believe,

is the second case, in which I have felt it my duty to award a portion of the
costs to the losing party, in the exercise of the discretionary power conferred

by Act VIII of 1859, Section 187.

O

-

IN THE MATTER or HENRY SAMUEL ELDRED.
Habeas Corpus.

A person placed in a Lunatic Asylum, under Section 390 of the Criminal Pro
calure Code, is detained there after the recovery of his reason—Held that such
detention was wrongful, but not illegal.
The Advocate General appeared for the Crown.

Mr. Eglinton for the applicant.
The Advocate General said he appeared on behalf of the Crown in con

sequence of the notice served, calling on it to show cause, why Eldred
should not be made over to the custody of the Sheriff to stand his trial, or be
discharged. As regarded that part of the application which asked that he
might be handed over to the Sheriff as on a committal; he would have been
quite ready to accede to it, but for the fact that there was no original warrant
which would justify the Sheriff, but only a copy; and it would be desirable
on all grounds, therefore, that the matter should stand over for a few d, ys,
until that warrant and committal were received from Saharunpore. As
regarded the other branch of the application, there seemed to be abroad some
misapprehension that the Magistrate had acted illegally; but it appeared
from correspondence which he (the Advocate General) had seen, that the
Magistrate, in postponing the trial of the case when it transpired that Eldred
was insane, had acted under the advice throughout of Mr. Cowie. The follow-

ing appeared to be the facts.

In May 1862, a charge of breach of trust and

embezzlement of about Rs. 4,000 was made against Eldred, and investigated
by Mr. Vans Agnew, then the Magistrate of Saharunpore. Depositions were
0
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taken, and the case was about to be completed and sent down for trial here,
when it appeared Eldred was insane ; and then, under advice, and under the
provisions of the Criminal Procedure Act, Section 390, he was sent to the
Roorkee Asylum by the orders of the Local Government. From thence,
after obtaining the best treatment, he was forwarded to Calcutta; and, having
recovered his reason, he was under Section 371 of the'Act, amenable to the
jurisdiction of the Magistrate, for the purpose of completing the depositions
and commitment.

Mr. Justice Wells asked what explanation could be given of the detention
from the 2nd of February, when the man was declared sane.
The Advocate General regretted that he was not in a position to give the
requisite explanation, but probably grounds of explanation would have been
found to exist, if there had been time for the enquiry: possibly, it was in part
owing to the matter requiring the orders of the North-West Government.
But the real matter now for determination was one of law, arising on the
391st Section, inasmuch as the proposal he had made, of letting the decision
of the matter stand over for a few days, to make complete the criminal pro
ceedings from Saharunpore, so as to justify the Sheriff in taking charge, had
not been acceded to ; and he submitted that the accused was in legal custody,
and liable to be sent back to Saharunpore, for the purpose of completing

the charge. That was an undesirable result, and one which he would gladly
avoid if possible; but he had no authority otherwise to interfere with the
administration of the law, so as to allow of the applicant being discharged.

Mr. Justice Wells said there could be no arrangement of a criminal charge.
The Advocate Geheral did not consider this as in any sense a compromise.
The application rested with the Court, and the suggestion he had made would
best obviate the difﬁculty, and produce the least harsh result.
Mr. Justice Wells then asked if the prosecution would be proceeded with
and if the Advocate General made the demand on behalf of the Magistrate.
The Advocate General considered himself authorised to do so, the case

having been on the point of being sent down for trial on depositions, which
Mr. Cowie had considered clear, and having been only suspended by the in—

sanity intervening.

~

Mr. Justice Wella—Henry Samuel Eldred having been produced before me
on Friday last under aHabeas Corpus, I directed that a notice should be served
on the Solicitor for Government, to show cause this morning, why this man

should not be made over to the custody of the Civil Authorities, for the purpose
of taking his trial on the charge of embezzlement, under which he was originally
arrested, or be set at large ; and the Advocate General has now appeared to

show cause.

I do not understand the bearing of the observation, made by the

learned Advocate General, that the facts had been misapprehended. In 'my
judgment given on Friday, I have stated that everything appeared to have
been done regularly, up to the 2nd of February ; when the visitors, with the
concurrence of Dr. Payne, reported that Eldrod was in a sound state of mind
and ﬁt to take his trial ; and the only mistake that appears to have occurred
in my judgment, not as delivered, but as reported, was as to Eldred’s state of
mind when he was ﬁrst sent to Dr. Payne. Dr. Payne was not examined as
tdthat. His examination was conﬁned to the state of mind of this man, from
and after the 2nd of February. It has been proved that this man has been
sane since the 2nd of February, and that the government received notice of
his sanity on that date: they ought, therefore, at once to have removed .him into

the custody of the Civil Authorities.

But it was thought necessary before doing

anything, to communicate with the authorities in the North-West. That might
have been done by telegram in a few hours ; and, where the liberty of a subject
is concerned, the quickest mode of communication ought, surely, to have been
adopted. I make these observations, because the Advocate General has not been
instructed to offer any explanation, as to the cause of the detention of Eldred
in the Lunatic Asylum, for more than two months after the Government
had been apprised by their own Ofﬁcers, that he was no longer a lunatic.
The libertv of the subject has always been considered a question of the gravest
importance in England; and no man, either there or here, can be kept in
illegal custody for a single moment. If this man is in illegal custody,
he is entitled to be instantly discharged.

illegal custody?

But can it be said that he is in

If criminal proceedings had not been pending against him,

his detention would have been clearly illegal; but it appears that he was
arrested under a charge of embezzlement, and was sent to the Lunatic Asylum,

instead of being committed for trial, because there was reason to believe that
he was insane. His sanity having now been proved, the Advocate General
appears on behalf of the Mofussil authorities, and applies, under Section 391
of the Criminal Procedure Code, to have Eldred returned to them, in order
that they may proceed with the enquiry, commenced before Eldred was sent
to the Lunatic Asylum. Under the circumstances, I cannot say that the man

is in illegal custody, or that the Mofussil authorities are not entitled to have him
returned to them 3 but the demand to return him Should have been made
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long ago, and should not have been delayed till forced upon Government
by an application for a Habeas Corpus-an application made under very peculiar
circumstances, having been made at the instance of Eldred, who escaped from
the Lunatic Asylum, and after instructing his attorney, returned to the Asylum ;
-an application, too, but for which, this man might have remained in

the Lunatic Asylum, for an indeﬁnite period. The delay, however, which has
occurred would not justify me in refusing to comply with the demand, now made
on behalf of the _Mofnssil authorities. But it is for the Government to consi
der, whether they will incur the responsibility of sending this man to the
Mofussil, and proceeding with the enquiry, after having wrongfully, if not
illegally, detained him in the Lunatic Asylum, for a period of more than _ two
months. I think it right to state, that unless he is immediately removed
from the Lunatic Asylum, I shall, on a further application being made to me,
not hesitate to discharge him.

IN RE THAKOORMONY DOSSEE.

Rule nisi for a Habeas Corpus, to bring a Hindoo purdalt lady before the Court,
on the ground of her detention from her husband against her wilL—Commis
sion to ascertain her wishes.
Mr. Eglinton, in this case, on behalf of Muttyloll Mitter, the husband of
a Hindoo woman, Thakoormoney Dossee, had obtained a rule nisi, calling upon
the father of the latter, Roopnarain Ghose, to show cause_why a. writ of habeas

corpus should not issue to bring Thakoormouey before the Court.

The

aﬂidavit, upon which the rule was granted, set forth that the husband
had not claimed his wife from her family for seven years, in consequence of
“his having been in government employ in the North-West Provinces, and
alleged that the applicant had some time ago become a Christian, which he
believed led her relations, and especially her father, to detain her from him ;

such detention being, in fact, 0'ainst her own wish.
11.11“. Justice Wells, in granting the rule niai, directed a Commission
to issue, to examine the wife as to the grounds of her living apart from

_ her husband, and the return set out that she was not detained against her
will by any one, but only refused to return to her husband, because he was
a Christian.
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Mr. Bell for the father, on the above return, now moved that the rule
be discharged with costs, including those of the Commission. It was clear
that the wife was not detained against her will, and hence the writ of Habeas
Corpus could not issue, and the plaintiff must therefore pay the. costs incurred
by the application.
.lrlr. Eglinton contra, said that it was impossible to contend, after the
return, that the wife was detained against her will, under which circumstances
the rule for a Habeas Corpus must be discharged. It was clear, however, that
the merits were with the applicant. No charge of desertion, cruelty, or
impropriety was alleged against him by the wife, whose sole reason, on her
own admission, for refusing to return to him was, that he had become a
Christian. This reason was wholly insufﬁcient as regarded the merits, and it
was clear therefore, that the husband had reasonable ground for applying to
the Court, and the wife should be directed to pay the costs. As to the
neglect of the husband to apply for seven years, it was disposed of by the

fact, that he was a person in Government employ, on a very small salary, 'in
the North-West Provinces, which were not till lately easy of access to
Calcutta. The wife herself, moreover, did not suggest any cause of complaint.
Jlr. Justice Wells said, that this was-an application by a husband against
a father in whose house the wife was residing. The afﬁdavit on which the rule
was granted, alleged that she was inﬂuenced by her father, against returning to
the applicant. It was clear that the husband had remained content without
any effort to recover his wife for seven years, and the explanation urged for
his conduct in that respect, was an alleged difﬁculty in getting to Calcutta
before the railway was opened, which, however, he thought was an extremely
indifferent excuse for a. husband not returning to his wife.
Mr. Eglinto'n said that the poverty of the applicant, and the impossibi
lity of leaving his appointment, from which he only derived a few rupees a
month, and the expenses of a journey to Calcutta before the opening of the

railway, were the reasons assigned by him for the inaction of the applicant.
The wife suggested no cause of complaint, '
Mr. Justice Wells said, it was clear, that the husband had made no at
tempt to see his wife for seven years, till within the last few days, when on her

refusing to return to him, he applied to this Court for a habecw corpus.

This

was not a question of restitution of conjugal rights. It arose on an application'
for a. writ of Habeas Corpus, and the essence of the case was, whether or not the
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wife was detained against her will. With the view of satisfying himself upon
that point, he framed questions which he directed to be put to the lady, under
a Commission issued for that purpose, to see whether there was in fact my
such detention. The return clearly showed that she was not detained against
her will ; and it also appeared, as truly stated by Mr. Eglinton, that her only
reason for not returning to her husband was that the latter was a Christian.
This latter ground was pressed, but it could not avail under the circumstances
of the case, where the only questio nwhich could arise was, whether the lady was
kept away against her will, which was clearly not the case. Probably, had the

applicant not been a Christian, the application would not have been made ;
but, however that might be, it was clear that he could but apply the law to
the only question of fact in this matter, which was, whether there was a forcible
detention of the wife 3 and that not being so, the rule must be discharged.
The only remaining question was as to the costs.

He thought no sound

reason had been given for the inaction of the husband for seven years. Under
those circumstances, the father had acted properly in giving a home to his
daughter ; and as it appeared that he did not detain her against her will, he
ought not to be visited with the costs.
Rule discharged with costs.

Tannvcrmurn PAULIT vs. GLADSTONE asp ornsas.

An Assignment made “bona ﬁde" and for valuable consideration, before
execution put in, and without notice of claim of execution creditor, held not to be
void under the Statute l3 Elz'z. c. 5.
' llIr. Eglz'nton and Mr. lVoodroﬂ'e for the Plaintiﬁ'.
Illr. Bell and Mr. Paul for Grant, Smith & C0.
illr. lVilL-inson for S. Gladstone, the Sheriff.

This action was brought to try whether a certain deed dated the 24th day
of March 1863, and purporting to have been made between one Thomas Rox
burgh Gordon, a. ship chandler, lately carrying on business in the Strand, in
Calcutta, and the plaintiff ;-“ whereby, the said T. R. Gordon assigned by way of
mortgage to the plaintiff, the good—will, stock-in-trade, furniture, goods, chattels,
effects, outstandings, and premises, then belonging to, or which should thereafter
belong to the said T. R. Gordon in the trade and business of a ship-chandler;

and the right and interest of the said T. R. Gordon in the lease of the premises,

(
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wherein the said trade and business was then carried on; and all other trade and
business, which the said T. R. Gordon should thereafter carry on, together with
all future property and credits to arise thereupon; and all the ofﬁce and shop
furniture, books and documents, credits, effects, and

sums of money

then

belonging. or thereafter to belong, to the said business, to secure the sum of
Rs. 20,000 alleged tohave been advanced by the plaintiff to the said T. R.
Gordon"--was a valid deed and good against creditors; and whether the Sheriﬁ’,
by reason of a writ of execution and attachment issued in a suit, in which the
now defendants, Messrs. Grant, Smith, & Co., were plaintiffs, and the said T. R.
Gordon was defendant, was justiﬁed in law in seizing the mid premises, stock-in
trade, &c., under circumstances which will appear in the arguments of' Counsel

for the respective parties, and in the judgment delivered by Mr. Justiec
Wells.
JIr. Eglinton, in opening the case, said his client was ayoung and inexperi
enced man who had only lately left College, and was, therefore, but little ac
quainted with business matters. That he had been introduced to Mr. Gordon,
whose pecuniary position was far from flourishing, and_who was endeavouring
to raise funds to enable him to settle certain pressing claims. One of
these was a claim by his late banian, one Utoolchunder Mookerjee, who had a
seizure on his premises and goods, for about Rs. 6,000. After some enquiries of
Gordon respecting his position, Tarrucknauth Paulit agreed to advance the sum
of Rs. 20,000, which he did in two separate sums of Rs. 9,000 and 11,000, and
become Gordon’s banian. That Gordon, on the ﬁrst sum being paid, wrotea letter
to the plaintiff, authorising him to take charge of all his stock-in-trade then in
Gordon’s store—house in 10-3 Strand, as a security for the loan. The plaintiff,
thereupon, took possession on the 16th of March, several days before the defen
dants, Grant, Smith and Co., had obtained their decree against Gordon.

The

second sum of Rs. 11,000 was advanced on the 25th of March, and the plain
tiﬂ' then obtained, as security for the whole amount, the Deed in question.

He

should be able to prove the actual payment of these sums by the plaintiﬁ' to
Gordon, and their payment over to Gordon's creditors, and that the plaintiff was
entirely ignorant of the extent of Gordon’s embarrassments; also, he should

prove the bond-ﬁdé nature of the transactions, as far as the plaintiff was concern
ed. He submitted, that if be satisﬁed the Court in these particulars, his client
was entitled to have the Deed declared valid, and not fraudulent against creditors.

In support of this argument he cited the case of Wood vs. Dixie, 7 Q. B.
p. 892., which decides that a sale of property for good consideration ' is
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not, either at common law or under the Statute°l3 Eliz. c. 5, fraudulent and void,
merely because it is made, with the view to defeat the expected execution of a
judgment creditor. In conclusion, the learned Counsel argued, that the Sheriff was
not justiﬁed in seizing immovable property, where he found a claimant in
possession; his duty, under the 3rd Section of Act VI of 1855, being to sell,
and not to seize.
Tarnmknauth Paulit the plaintiff, was called to prove the above case, and
his evidence was corroborated, in all material points. by Mr. Gordon, and several
other witnesses. He was cross-exanuned at considerable length by Mr. Bell, with
a view of showing that he was aware, of the full extent of Gordon’s hopeless
embarrassments, and that his conduct showed gross negligence, in not making
proper enquiries, when he found out that Gordon was in debt.

- Mr. Bell, for the defendants, Grant Smith and Co., submitted to the Court

that no satisfactory evidence had been offered by the plaintiff, to show from what
source the large sum of money had been raised by him, so as to entitle him to
treat the purchase as his own. Apart from the question of fraud, or no fraud in
the plaintiff, he contended that the plaintiff‘s conduct had throughout exhibited
the m0st gross and culpable negligence, and that every circumstance of the case
should have put him upon notice of the real nature of Gordon’s affairs, which he
throughout seemed to have wilfully closed his eyes against, and that he must
suffer the penalty which the law attaches to purchasers with notice of the prior
claims of others. There' was no possession here: at the most, it was only a
Banian’s possession; and that was not such 21 possession, as the law would consider
sufficient to take the case out of the Statute. The evidence showed that plaintiff
was there merely in the discharge of his duties as Banian, and that Gordon was
still carrying on the business in his own name. There was no parting with
possession, either of the business or of the premises. Before the plaintiff could
support this action he must show-—ﬁrst, an absence of fraud on the part of the
assignor, and secondly, bona-ﬁdes, on the part of the assignee. Fraud on
Gordon’s part had been most clearly proved. The assignment was not bond-ﬁdé
for the payment of the entire body of creditors, it was merely to pay off a f w
who were pressing their claims against him.
Jllr. Justice W’ells said he was by no means certain, that Gordon had not a
bond-ﬁde' belief that he would be able to carry on, after the inﬂux of new capital.
He had n'ot to consider the subsequent assignment.
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Illr. Bell said that the case could not be put higher than that the assign
ment was for the beneﬁt of one creditor alone. Where the object was to bene
ﬁt one, and defeat all others, it would be a fraudulent preference as laid down in
Bolt vs. Smith, 21 Bea. 511. In that case, where a deed was in such a form as to
defeat the creditors. and executed with that intention, it was declared void as

against creditors, though full consideration was given, and the Master oil the Rolls
set it aside as against the creditors. Here Gordon assigns away everything he has
in the world, and leaves nothing for his creditors. The case 01' Graham vs. Furber,
14 C. B. 410, is a. strong case against the plaintiff. In that case A, a trader, being

in difﬁculties, and having certain executions against him, assigned all his goods 'to
the defendant by bill of sale from the Sheriﬁ‘, with an understanding that they
should remain on A's premises, to enable him to re-purchase them. The jury
having found, that one object of the tinnsaction Was to protect the goods from
the demands of other creditors, it was held that the transaction was void under

the statute. The effect of Gordon’s assignment was to delay every creditor, which
being so, the assignmentwasvoid. This point wasdecided in the latecase of Cochrane
vs. Radanautk Dutt, aﬁirmcd on appeal from a decision of Mr. Justice Jackson and
Mr. Justicc Norman. Throughout the whole of this transaction the plaintiffs con
duct was marked with the grossest folly. It was clear he knew of Gordon’s embar
rssments, and he (the learned Counsel) would be able to prove that the plaintiﬁ‘
also knew of the decree whichGi-ant, Smith, & Co. had obtained against Gordon,
before the second advance was made. He submitted, that, if this was proved, the
Court could not uphold the assignment. The plaintiff's conduct reﬂected upon him
in whichever light it was viewed. He was either an idiot or a schemer : the form
er if he did not make himself acquainted with the true state of affairs, after the
suspicious circumstances which he admits he knew : the latter, if he wilfully closed

his eyes to what was going on around him.
Mr. Justice Wells said that.-_-lllartindale vs. Booth, 3 B. and Ad. 505 was a
leading case on the subject of fraud, and also Hale vs. The Saloon Omnibus Conz~

puny, 28 L. J. Chan. 777, where the ruling in IVood vs. Dixie was upheld,
These cases decided that suspicious circumstances would not'vitiate a sale, sup
posing it was in all other respects bond-ﬁdé.

.

Mr. Bell, in reply and, that those Were cases of sale outright. The present
was a mortgage, where Gordon had tied up the property away from all his creditors.
The case of Holmes vs. Penney, 3 K. and J. 91, decided that a settlement for

valuable consideration, made with the intention of defrauding creditors. is void
under me Statute.

The plaintiff had been guilty of more than folly; for by his
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wilful blunders he had enabled another to commit a fraud. He had failed to
show that he acted bond-ﬁeld, and if he was privy to an act of Gordon‘s to delay
his creditors, there could be no beau-fades. (See Holmes vs. Penney, 3 K. and J.
90.)

To entitle him to recover, he must show bona-ﬁdes as well as a valuable

consideration, before he could sustain this action.
Jlfr. Justice Wells. said that the case of Gale vs. lVilliamson, 8 M. and

'W'. 505, showed that valuable consideration may be proved to rebut fraud.
Afr. Bell said, that case only decided that evidence of a valuable con

sideration was admissible to disprove the existence of fraud. As the plaintiffs had
ihiledto prove an absence of fraud in Gordon, or that he himselfhad acted bond-jinlé
in advancing the money, he submitted that the Deed should be set aside as fraudu
lent against creditors; but, in the event of the Court not coming to that conclu
sion, he suggested that he property should be directed to be sold by the Sheriff,
the plaintiff be re-paid the sum he had advanced, and that whatever balance
remained, should be paid over to the defendants, Grant, Smith d: Co.
Mr. lVilke'nson, for the Sheriff, submitted the rights of the respective

parties to the judgment of the Court.
Afr. George Henry Taylor, Mr. Gordon‘s assistant manager, was called by
Mr. Bell to show, that the plaintiff knew the nature of Gordon's position between
the 16th and 24th of March.
Mr. W'oodroj'e, in reply, said that a distinction should be drawn between
the acts of Gordon, and those of the plaintiff. He should not apply himself to the
consideration of the Statutes of Bankruptcy or Insolvency, as all the law atfecting
the present case was to be found in Twyne’s case I Smiths Leading Cases p. 1.
This was a mortgage, and not a sale; and the property, the subject-matter of
the assignment, was more than sufficient to satisfy the mortgage and leave some;
thing over for creditors.

It could not therefore be said that Gordon had tied up

all his preperty. The true answer to be given to the question of bona-ﬁdes was,
whether it was the intention of the parties to effect a sale. The case of Hale
vs. The Omnibus Company, and lVood vs. Dixie were authorities in point. It
appeared there was nothing here to lead to a belief that Gordon, at the
time of the transaction, intended to defeat his creditors. On the contrary,
he intended to beneﬁt them by paying off a seizure, and thereby to
enable him to carry on his business. The question was, whether there
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was any fraud between Gordon and the plaintiff. Almost the whole of the money

was paid to creditors.
of Graham

vs.

Gordon received an equivalent for his goods. In the case

Chapman

I.

R.

and

M.

453 where a trader, in con

sideration of a past debt and a present advance, conveyed by Deed substantially

the whole of his property, giving the transferee a right to seize all future acquired
property, it was held, that as the trader got no equivalent for any part of the stock
transferred, such a transfer necessarily defeated and delayed his creditors, though

without fraud, and was therefore void. Here there was an undoubted equivalent.
It had been argued that there was only a sham possession. On this point, the
case of Martindale vs. Booth, is a clear authority. Beyond all question the
money was advanced, and this threw much light upon the transaction in judging
of its bond-ﬁdé nature. No doubt Tarracknath Paulit might not have proceeded

with the utmost care, but was he bound to enquire any further than he didT
He did what a prudent man would do—he enquired whether the property was
sufficient to secure his advance. It was argued that the Deed was void because
it tended to defraud a class of creditors. He submitted it did not. The cases
cited by Mr. Bell—viz., Graham vs. Furber and Ball vs. Smith did not apply.

If the present case be compared With that of Hale vs.

The Saloon Omnibus

Cmnpany, it would be found to be much the strongest of the two. Here was an
enquiry respecting Gordon’s indebtedness, and a list of debts was shown to the
plaintiff, which was no doubt intended by Gordon, to represent the true state of
his affairs. The case of Holmes vs. Penney went no further than that there must
be botha good consideration and bona-r'ides. There was not sufﬁcient evidence of
fraud even to affect Gordon, but, admitting that his acts were tinged with
fraud, the plaintiff ought not to be affected thereby. With respect to the She
riii', he submitted that upon notice of the assignment, and when he found the
plaintiff in possession, he was not justiﬁed in seizing.

The case came under the

3rd Section of Act VI. of 1855. He ought rather to have sold, but at any rate
.he was a wrong-deer in seizing. Upon the whole, he contended, that the plaintiff,
had made out his case, and was therefore entitled to a verdict on all the

issues.

Mr. Justice Wells.—In this suit the plaintiff claims to be entitled to the
premises, stock-in-trade, furniture, goods, chattels, and eﬁ'ects, mentioned in the
plaint, under a Deed of Assignment from Thomas Roxburgh Gordon, now an

insolvent but who, at the date of assignment, was carrying on business as a ship
chandler ; and he also seeks to have th‘e’Hheriﬁ' restrained, from selling the said
I
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property, seized by him, in execution of a decree obtained by the defendants,
William Grant, John Brown, and James Steel, in their suit against Gordon; and
to have the attachment removed.
The following facts are stated by the plaintiff in his written statement :—
On the 16th of March last the plaintiff became banian to Gordon in his busi
ness of a ship-chandler, and advanced to him Rs. 9,000 in Government currency
notes.

Of this sum Rs. 6,000 were paid to the Sheriff in satisfaction of a Writ of

Execution against the property of Gordon, in a suit brought against him by his
former banian, Utoolchunder Mookerjee ; Rs. 2,075 were paid to Mr. Goodall, an
attorney of this Court, in satisfaction of a due drait drawn by him and accepted
by Gordon, and the balance, Rs. 925, was retained by Gordon for his own use.
In consideration of the advance so made, Gordon wrote the following letter, un
der which the plaintiﬁ' took possession of the estate and eﬁects therein men
tioned :—
“ To Bsnoo Tannuxmurn PAULIT.
“ In consideration of your having this day advanced me the sum of Rs.
9.000 on my promissory note p. yable on demand, I do hereby authorize you to
take charge of all my stock-in trade now in my store-house, No. 10-3 Strand, as
security for the repayment of the said sum of Rs. 9,000, with interest at the
rate of 12 per cent. per annum.

‘ Your's obediently,
“ T. R. Gonnon."
“ 16th March, 1863.”
On the 2lst of March, Grant, Smith, and Company obtained a decree
against Gordon {or the sum of Rs. 21,074-8-6. On the 24th of March, the
plaintiff, being unaware that any such decree had been obtained, advanced to

Gordon 9. further sum of Rs. 11,000 also in government currency-notes, repayu
ment of which advance, as well as of the former advance, with interest on both
advances at 12 per cent, was secured by an indenture of assignment, bearing
the last mentioned date, whereby Gordon assigned and delivered all and singular

the good-will-in-trade, furniture, goods, chattels, effects, outstandings, and pre
mises whatsoever, then belonging to, or which should thereafter belong to him, of
and in the trade and business of ship-chandler, and his right and interest of and in
the lease of the premises, wherein the said trade and business was then being carri
ed on, and all other trade and business which he should thereaﬁer carry on, and the
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gains, proﬁts, and credits thenceforth to arise from such business, and of all
oﬁce and ship furniture, account-books, stationery, documents, bills, notes,
vouchers, receipts, and all other property, credits, effects and gains then belong
ing or thereafter to belong to the said business, and all outstandings, credits,
sum and sums of money then due and owing to the said business by any person
or persons whomsoevar, and all securities for the same, to the plaintiff. On the
25th of March, Gordon handed back the whole amount of the last advance to the
plaintiff as banian, who paid away the same plus Rs. 187 and 5 annas, for and

on account of Gordon, to the creditors mentioned in the list set out in the plain
tiff’s written statement. On the 13th of April, Grant, Smith & Co. took out an
attachment in execution or their decree, under which attachment the Sheriff, on
the following day, seized the property comprised in the assignment to the
plaintiff.
The writth statements of the Sheriff, and of Grant Smith & 00., though

put in separately, must be treated as one document, as they are not only in sub—
stance the satm, but are also veriﬁed by the same person—via, Mr. Steel, of

the ﬁrm of Grant, Smith, and Co. It appears from these statements, that Grant,
Smith, & Co. ﬁled their plaint against Gordon on the 28th of February, obtaim
ed a decree on the 21st of March, and took out execution on the 13th of April,

under which execution, on' the 14th of April, Gordon’s stock was seized; that on the
last mentioned date, Messrs. Judge, Bonnerjee, and Smith, addressed two letters to
the Sheriff, one on behalf of the plaintiff, giving notice of the assignment to him,
and the other on behalf of one D. S. Smith, giving notice of his claim to the
property subject to the assignment to the plaintiff; that on the 12th of May
Messrs. Judge, Bonnerjee, and Smith again wrote to the Sheriﬂ‘ on behalf of

Mr. Smith, asserting that, subject to the plaintiff‘s lien, the property belonged
to their client, and not to Mr. Gordon; and that on the 15th of April the follow
ing advertisement appeared in the newspapers :—

“ Notice is hereby given, that I have this day purchased the stock-in-trade
and good-will of the trade and business of ship—chandler, &c., lately carried
on by Messrs. T. R. Gordon & 00., at No. 10~3 Strand Road, and such busi_
ness shall henceforth be carried on by me, under the style and ﬁrm of W.
Clilton & Co.
D. S. Smrn."
“ 13th April, 1863."
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Upon the facts disclosed by the plaint and the written statements, the
following issues were framed : —-

‘

1. \Vhether the property mentioned in the plaint was the property of the
plaintiff at the time of the seizure thereof by the Sheriﬁ', in execution of the
decree in the suit of Grant, Smith, & Co. against Gordon. ,
2. Whether the assignment, in the plaint mentioned, is a valid assignment
as against the creditors of Gordon.

3.

Whether the Sheriff was justiﬁed in seizing the said pr0perty.

4.

Whether the Sheriff ought to be restrained from selling the said

property.

This is an important case, and if I entertained any doubt upon the
question raised by the issues, I would take time to consider my judgment;

but, as the case has lasted two days and a half, 1 have had an opportunity of
considering it carefully, and have come to a clear conclusion upon the facts
proved.
It appears from the evidence that the business of Gordon had been stop
ped, in consequence of an execution in the suit of the former banian, Utool—
chunder Kurmookar, in respect of a sum of R. 6,000, the balance then remain
ing due of a debt originally very large, but which had been reduced by pay
ments to the amount mentioned. In order to obtain means to relieve the
business from the execution, Gordon employed two brokers, Bhuggobunchunder
Ghose and Hurrochunder Day, to procure some person who would be willing
to act as banian, and to advance-Rs. 20,000. The brokers were unacquainted
with the plaintiff, but in consequence of some information they had received,
as to his being a man of means, and after having failed in several quarters, they
applied to him through his manager or sircar, Sreenath Chatterjee; and tempted
by the offer of Rs. 400 a month and 12 per cent. on advances, the plaintiﬂ‘. con
sented to be banian on the terms proposed. Previous to this, however, and
pending negociations, be consulted Baboo Isserchunder Chatterjee, an old friend
of his late father and the banian to the house of Messrs. Jardine, Skinner & 00.,
who, with the exception of cautioning him to be careful, left him to act very much
according to his own judgment: but the fact of his having sought advice is a
circumstance to show that he was acting bond/ide‘, and not intending a fraud. It
appears that the plaintiff was Honorary Rrofessor of Mathematics and Literature

in the Calcutta College; and it may seem strange that a person of his education
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and intelligence should have been so easily entrapped; but it is to be observed
that he was only 21 years of age, and had just left college, and that, though ascholar,

he had never before engaged in business, and was utterly, and, perhaps absurd
ly, ignorant of the ways of life; and it is not improbable that he was inﬂuenc
ed by the circumstance of his father having been a banian, as also by the fact
that the business of a banian is not only respectable, but is also, as a general
rule, lucrative, and has in many instances led to wealth and fortune. It cannot
be denied that he acted indiscreetly, but unless it can be shown that he acted
collusively, and with intent to aid Gordon in defrauding his creditors, he is

entitled to be maintained in the assertion of the rights claimed by him under
the assignment.
It is in evidence that up to the commencement of the negociations, Gordon
wasa stranger to the plaintiﬁ', and had no claim upon him; and, if the plaintiﬂ' had
been aware of Gordon’s real position, is it likely that he would have consented to
jeopardize the large sum of Rs. 20,000, and that, too, without any motive con
nected with his own personal beneﬁt or advantage ? I believe the plaintiff was
kept in ignorance of the actual state of affairs, and that he acted bond ﬁdé
upon the representations made to him. On the 16th of March the letter
of that date was written, and the sum of Rs. 9,000 was advanced to Gordon,
and was afterwards disbursed by him in the manner mentioned in the
plaintiﬂ‘s written statement; and on the 24th of March the further sum of
Rs. 11,000 was advanced, making together Rs. 20,000. The whole of this

sum was borrowed by the plaintiﬁ' from his aunt Rance W’oomasoondcry Dossee,
the widow of the late Maharajah Madubkissen Bahadoor, on a mortgage of
property to which he is entitled, subject to the life-interest of his grandmother
Sreemutty Rausmoney Dossee. It is proved that the mortgage was a real,
bondﬁdé mortgage, and that the money therein mentioned actually passed to

the plaintiﬁ', and was advanced by him to Gordon.
The letter of thelﬁth of March, and the promissory note therein men
tioned, were superseded by the assignment of the 24th of March, which was made

contemporaneously with the last advance, and as security for the repayment of

the full sum of Rs. 20,000, with interest at 12 per cent, and monthly allowances.
The sum of Rs. 20,000 having been given for the assignment, it cannot be said
that the assignment was not made for valuable consideration. Mr. Bell
objected to the admissibility of the assignment as evidence, on the ground

that it bears an insufﬁcient stamp, although it bears a stamp of the value
I"
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of Rs. 60. The stamp for an assignment is the same stamp as for a bond ; and
according to Article 12 of Schedule A to the Stamp Act, the proper stamp for
a bond “ for the payment either absolutely, or conditionally, of any deﬁnite or
certain sum of money,” if above Rs. 10,000 and not exceeding Rs. 20,000, is
Rs. 60.

It was contended, however, that a stamp of the value of Rs. 60 is not

a proper stamp, inasmuch as the assignment is for Rs. 20,000, plus interest and
monthly allowances. But interest and monthly allowances do not come within
the words “deﬁnite or certain sum,” and no provision is made by the Stamp
Act for any indeﬁnite or uncertain sum. Indeed it would be diﬁicult to say
what would be a proper stamp for an instrument, given to secure payment of
an unascertained and unliquidated sum. It is true, as was pointed out, that
the assignment provides for the payment of Rs. 50,000, asliquidated damages,
in case of breach of performance of the covenants therein contained ; but
is. 50,000 is the penal sum, and can never be recovered as such under the
assignment, and no document is ever stamped with reference to the penal sum
therein mentioned. I am of opinion that the assignment bears a sufﬁcient
stamp, but if my determination on the point is not ﬁnal under Section 17 of
the Stamp Act, it will be open to the defendants to raise the point on appeal.
The assignment having been admitted, it becomes necessary to enquire as to '
its validity. The evidence of the plaintiff is truthful and consistent, as his
conduct throughout has been straightforward and honourable. It is true, that
in entering so readily into important business relations with a stranger, he has
displayed a vast amount of ignorance as regards the practical business of life;
but his very ignorance may be pleaded in his ﬁwour; for if, instead of being a
student and a literary man, it had been proved that he had been a banian under
his father and had some knowledge of business, I should quite agree with Mr.
Bell that his conduct, in that case, would have been stamped with that kind of
folly, which would have rendered it more than suspicious ; but as this was his
first commercial transaction, and he had never before employed himself except
in scientiﬁc and literary pursuits, I cannot doubt his honesty of purpose, or
belive that he acted otherwise than bonéﬁdé. If he has acted improperly, it
has been towards none but himself. lie has sworn that he took possession of
the property under the letter of the 16th of March ; that he was in possession
on the date of the assignment, and continued in possession till dispossessed by
the Sheriff ; and that the business went on as before; the employés being, in
addition to the establishment existing at the time of the assignment, a durwa-n
and a sircar to watch his interests, with power to the latter to act for him in his
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absence; and he has stated that nothing went out without the permission either of
himself or his durwsn. He is corroborated as to his general. evidence by
Taylor, who was called on behalf of the defendants, as their principal witness.
Taylor was an assistant in the business when the plaintiff took charge, and was
continued in his former position. He states that the fact of the assignment hav
ing been made was notorious; but with reference to the despatch of goods, he

states that he did send out goods, without the permission either of the plaintiff

or the durwan, as he had formerly sent out goods without Gordon’s permission.
Upon this point there is a discrepancy between his evidence and that of the
plaintiff; but the plaintiff has stated that he allowed Taylor for the ﬁrst eight
days to send out goods, only requiring him to enter them in a book. There
was no doubt an understanding, that Taylor should continue to act ibr the plain
tiff, as he had done for the former banian, and that he acted in conjunction with,
and under the superintendcnce of, the plaintiﬁ'. He has admitted that he sent
in all receipts to the plaintiﬁ' at the end of the month; so that whether he sent
out goods on any occasion, with or without the permission of the plaintiff, it is
clear that he acted as his agent, and rendered him what was virtually a monthly
account of sales. Notwithstanding this slight conﬂict of testimony between the
plaintiff and Taylor, I see no reason to doubt that there was complete possession
on the part of the plaintiff under the assignment.
A list of property was given to the plaintiﬁ' by the brokers, and this list,
though of little value in itself, is of considerable importance, as showing that the
plamtiﬁ' did not enter upon the transaction, without being furnished with the

means of judging, as to the nature and suﬁiciency of the security oﬁ'ered.

N0

such list would have been required or furnished, if the assignment was not real,
and the intention of the plaintiff honest and bond—ﬁde‘.
The receipts and vouchers put in show how the money was disposed of, and

corroborate the plaintiff’s written statement and his evidence.

With the excep

tion of a sum under Rs. 1,000, which was appropriated by Gordon to his own

use, the whole sum was paid away to bond ﬁdé creditors, and no preferencelwas
given, except perhaps to bazar creditors, a larger number of whom appear to
have been paid than creditors of any other class. But this fact is to. a certain

extent favourable to Gordon, as showing that his object was to keep up his credit
in the bazar, so as to be able to carry on his business; and this is consistent with
the supposition that he took a sanguine view of his own position, and hoped to
wmther the storm, and realize, in the future, a more successful career, than he had

done in the past.

But his conduct, in not acquainting the plaintiﬁ' with the exact
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state of his affairs, is most reprehensible. He was careful to communicate to him
no more than was just sufﬁcient to mislead him, and in this Taylor appears to
have acted in concert with him. And if this case had depended upon the bona
ﬁdes of Gordon in reference to the plaintiﬂ‘, the position of the plaintiff would
have been very different from that which he now occupies. It is impossible not
to feel that Gordon acted most improperly as regards the plaintiff, and recklesly

as regards himself.

If he had seriously considered the overwhelming nature of

his difﬁculties, he must have seen that he was ina state of hopeless insolvency,
and that it was due to his creditors, that he should take immediate action, with a
view to give them the full beneﬁt of all his available assets. His conduct was
such as to deceive the plaintiff, who, therefore, has much more reason to com

plain than the other creditors.
The defendants, Grant, Smith, & 00., commenced their action in February,
shortly before the commencement of the negociations entered into with the
plaintiff, and, while the action was still pending and before trial, the plaintiff
obtained possession under the letter of the 16th March, and was in possession
when the deed of assignment was executed. It was suggested by Mr. Bell that
the plhintiﬁ' was aware of the proceedings of Grant, Smith, & Co. previous to
the assignment. Gordon and Taylor can say no more than that they think they
informed him ; but the plaintiﬁ' is positive in his denial that they did so, and
in his assertion, that he was ignorant up to the moment of seizure of any decree
having been obtained by Grant, Smith, & Co. ; and I am bound to accept his
positive testimony in preference to the doubtful and unsatisfactory testimony
opposed to his. Not knowing what was impending, he believed he had sudden
ly developed into a full~blown banian to a good concern, on very liberal terms;
but before he could fully realize the extent of his good fortune, either as re
gards present advantages or future prospects, the Sheriff suddenly appeared
upon the scene, and put in his execution. And this is followed by what I can
not but designate a disgrach proceeding on the part of Gordon, who, deter
mind to make some thing out of the wreck, sold for Rs. 1,000 the good-will
of the business which had already been assigned to the plaintiff, and that, too,
without the plaintiff‘s consent.

It was contended by Mr. Bell that the assignment is fraudulent and void as
against creditors, under the 13 of Eliz. Cap. 5, Sec. 6, which is as follows-—

“ Provided also and be it enacted by the authority aforesaid, that this Act and any
thing therein contained, shall not extend to any estate, interest, or lands tenement,

hereditament, leases, rents, commissions, proﬁts, goods, or chattels, had, made,
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conveyed, or assured, which estate or interest is or shall be upon good consider—
ation, and bona-ﬁde lawfully conVeyed, or assured to any person or persons, or
bodies politic or corporate, not having at the time of such conveyance and assurance
to them made, any manner of notice or knowledge of such conVeyance, fraud, or
collusion as is aforesaid, anything before mentioned to the contrary notwith
standing.” When it is attempted to invalidate a transfer of goods by
showing it to fall within the provisions of 13 Eliz. Cap. 5, a question arises,
proper for the consideration of a jury, who are to say whether the
transaction was bona ﬁde, or a contrivance to defraud creditors. If the
assignment was made to defraud creditors, the plaintiff was certainly not privy
to any such design, as he was at the time unaware of the existence of any credi—

tors besides those who were afterwards paid out of the money advanced by him;
and as the assignment was made to him upon valuable consideration, it cannot
be said that, in taking the assignment, he intended any fraud. Nor can any
fraudulent purpose be attributed to Gordon, except it be towards the plaintiff;
for out of the money which formed the consideration for the assignment, be
satisﬁed the execution which then existed upon the property, paid his attorney
a debt which had been due, and, after reserving a small sum for his own use, he
left it to the plaintiff, as baniun, to pay out of the balance the creditors, who
might press most. and knock loudest at the door. If Gordon believed that he
was hopelessly insolvent, he ought not to have made the assignment to the
plaintiff, but to the general body of creditors, but he has said that he believed
that his position was far from desperate, and his conduct is certainly consistent

with that view.

Such a view, however, was erroneous and ought not to have

been entertained, but it was both entertained and acted upon, and resulted in
the assignment to the plaintiﬁ'. It was contended by Mr. Bell that the plaintiff,

in taking the assignment, acted with such gross and wilful ignorance, if not
intentional fraud, that he ought not to be favoured in preference to the other
creditors ; but he could only act upon the information he received, and he was
not informed of the debt to Grant, Smith, & Co. The sum advanced by him
was suﬁicient to pay off all the debts of which he had been informed, and he
believed, not unreasonably, that, as the only remaining creditor, he himself was
fully secured by the assignment. The only information communicated to him
was such as to mislead him and not to excite his suspicion.
Mr. Bell cited Bot! vs. Smith, 21 Bea. p. 511 as an authority in support of

his position, and contended, that if the assignment was made by Gordon with a
view to avoid his creditors, very slight evidence of fraud on the part of the
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plaintiff would be required to bring this case within the principle laid down in
Bolt vs. Smith—viz” that a deed may be void as against creditors, though full
consideration is given for it, if it he in such a form as to defeat the creditors,
and be executed with that intention. But that case is not only distinguishable
from the present with reference to the facts upon which it proceeds, but is
opposed to Wood vs. Dixie, 7 Q. B. 892, and Hale vs. The Metropolitan
Saloon Ommibua Company, 28 L. J. Chan. 777—the two leading cases on the
subject; and I apprehend that no Court would act upon the authority of Bolt. vs
sz'th, so far as it is inconsistent with either of these cases. It is a curious
circumstance that Wood vs. Dixie was not mentioned when Bolt vs. Smith was
before the Court; nor was Bott vs. Smith mentioned when .Hale _vs. The
ﬁletropolitan Saloon Omnibus Company was before the Court.
In the note on Twyne’s case the law is thus stated—“ In cases where,
although the conveyance is absolute, and the possession has not passed, there

are surrounding circumstances which show that a fraud may not have been
intended. it cannot properly be said that there is nothing but an absolute _ con
veyance without the possession ; Latimer vs. Batson, 4 B. 4' C. 652. It may be
laid down that, under almost any circumstances, the question, fraud or on

fraud, is one for the consideration of the jury. See the judgment in JIIartindale
sv. Booth 3 B. 5' Ad. 498, where several cases establishing this point are cited.
In Chancery there are no rules establishing particular circumstances to be
indelible badges of fraud; but the question of bona ﬁdes is there also one of
fact."

In Graham vs. Furber, 14 Q. B. 410, A, a trader, being in difﬁculties,
and having ﬁve executions against him, all his goods were conveyed to

the defendant by bill of sale from the Sheriff, with an understanding that they
should remain on A‘s premises to enable him to re-purchase them. The jury
having found that the object of the transaction was not merely to relieve A
from a forced sale of his goods, but also to protect them from the demands of
other creditors, it was properly held that the transaction was void under the
Statute 13 Eliz. Cap. 5. That case, however, diﬁ'ers widely from the present, for
there was the absence of bond ﬁdes on the part of both vendor and vendee,
and the transfer was purely colourable, and made to defeat other creditors;
whereas, in the present case, it is proved that the assignment was real, and was
made for good consideration in the shape of Rs. 20,000, the whole of which sum
was actually advanced to the assignor, and was, for the most part, disbursed in
payment of his debts, and in furtherance of his views with reference to the carry
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ing on of his business. The case of Holmes or Penney 3 Kay and Johnstone 91,
also differs from the present case, for there the settlement, though for valuable
consideration, was made with the intention of defrauding creditors; whereas. in
the present case the assignment was made without any such intention.
The case of Wood vs. Dixie 7 Q. B. 892, the principal case on the
subject, comes nearest to the present case, and there it was held that a sale
of property for good consideration, is not, either at common law or under
the Statute 13 Eliz., Cap. 5, fraudulent and void, merely because it is made with
the intention to defeat the expected execution of a judgment creditor.—
Mr. Bell very ingeniously endeavoured to draw a distinction between a sale
and an assignment of property to secure an advance, with a view to show that that
case is distinguishable from the present; but the facts in both cases are so simi
lar, that it is impomible to hold that this case does not fall within the principle
of the other, so as to be governed by it. The plaintiff in that case had lent
money to one Phillips, to relieve him .from an execution at the suit of one
Norton, and in October, Phillips being unable to pay, executed a conveyance to
the plaintiff, of property tobe taken at a valuation. The valuation was com
pleted on 17th October, and afterwards, on the same day, the execution in another
suit was put in. In the present case, the plaintiff advanced money to relieve
Gordon from an execution at the suit of the former banian, and to enable him to
pay off some other debts and carry on his business, and Gordon, to secure the
plaintiff, executed an aignment of his property, three days before the execution
was put in. In each case the transaction was not colourable but real, and done

for a valuable consideration, and the plaintiff was in actual and bond-ﬁdé posses
sion, when the execution was put in. In Gale vs. Williamson 8. M. & lV., 405,
a father by deed had assigned to his son “in consideration of natural love and
affection,” his dwelling-house, and all his personal estate, and it was held
in an action by the son against the Sheriff, for levying on goods part
of such estate, under a. ﬁ-fa. against the father, that it was competent
to the plaintiff to prove, that by a bond, bearing even date with the deed
of assignment, he bound himself to maintain his father’s wife and children,
and that the jury having found that it was a part of the same transaction, and
that the assignment was bond ﬁdé, it was not void against creditors under the
Statute l3 Eliz. c. 5. The case of Halo vs. The JlIetropolitan Saloon Omni
bus Company 28 L. Chan. 777, recognizes Wood vs. Dixie, and isa strong
case in favor of the plaintiff. In that case a tradesmen, expecting the execu
tion of a writ of ﬁeri facias issued by the Court of Chancery for payment

of costs in a suit, effected a sale of the whole of his furniture, and stOCk-in
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trade. The only document passing upon the occasion, was a receipt for the
money paid upon the purchase. A few days after the purchaser had taken
possession, the writ was issued, and the Sheriff subsequently ﬁled a hill of inter
pleader, upon which the question arose, whether the sale was fraudulent and
void, and it was held that it was not a ground for vitiating a sale, that it was
made with a view to defeat an expectant execution; that under the particular
circumstances of this case, there was no ground for saying that the purchase was
not bend ﬁdé, and consequently the sale could not be set aside. In his judgment
Kindersley, V. C. said—“ Was the sale there valid or voidat common law under
the statute of Elizabeth, the Company taking upon themselves the onus of
proving that it was fraudulent? At the present day, whatever ﬂuctuations of
opinion there may have been in the Courts of this country as to the construction
of that statute, it is not a ground for vitiating a sale, that it was made with a. view

to defeat an intended execution on the goods of the vendor, the subiect of the
sale, supposing it was in all other respects bondﬁde'." The facts attending the
transfer of the property in that case were so suspicious, that the purchaser was
ordered to pay his own costs; but the facts attending the transfer of the property
in the present case, are entirely free from suspicion.
The result of the evidence is, that the assignment was bond Me? and for
valuable consideration, and that the plaintiff was in possession and control of the
goods, under the assignment, up to the time of the seizure; and, upon the facts
proved, I am clearly of opinion that the assignment is valid, and that the plaintiff
is entitled to the possession of the property there-under. I ﬁnd alLthe issum for
the plaintiff, who is entitled to a verdict with No. 2 costs.
As the plaintiff had a lien upon the property under the assignment, the
attachment ought to have been by prohibitory order and not by a general attach
ment, and no actual seizure ought to have been made. See Act VI of 1855
Sec. 1 Clause 3, and Act VIII of 1859, See. 234.
Under the circumstances I think the attachment, as wellas the order for
sale, ought to be set aside, and I order the same accordingly.

(
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(Before the'IIon’ble Mr. Justice Norman.)
REGINA v. RAMCOMUL MITTER.

Section CXI. of Act I of 1859, applies only to the Depositions of Merchant
Seamen.
The Advocate General and Mr. Hyde for the Prosecution.
Afr. Dogne and Mr. Eglinton for the Defence.
This was a case postponed from the previous Sessions in consequence of
the departure of one of the most important witnesses, Mr. Grant, who had left

Calcutta for Madras on account of ill-health. It now appeared that Mr. Grant
instead of stopping at Madras had proceeded to England, and that there was
no probability of his returning before the expiration of three months at the
earliest. The Court refused a further postponement. The case was accordingly
Sent up to the Grand Jury, and a True Bill returned.
Jlr. Advocate General on behalf of the prosecution now tendered in
evidence the deposition of Mr. Grant taken at the Police, which he contended

was admissable under Section CXI Act I of 1859.
Ah. Dog/rte for the defence argued that the Section of the Act upon which
the learned Counsel for the prosecution relied, had not the general application
which it was now sought to give it. The Act was, as its title stated, 1‘ an Act;
to amend the Law relating to Merchant Seaman."

The Section in question

had reference to Merchant Seamen exclusively, and to Evidence only as bearing
upon the subject matter of the Act.

Mr. Justice Norman said he was of opinion that the Section in question
related to the depositions of Merchant Seamen only. The Legislature in
making the provision contained in Section GXI plainly had regard to those cases
in which Merchant Seamen could not remain in port. Such interference was
natural enough, but it was most unlikely that the Legislature should insert the
General PIOVision contended for in so Special an Act. A case had been referred
to by the Advocate General which was tried by Mr. Justice Morgan. It was the
case of Denonath Sen, who was charged with receiving stolen property. The
deposition of one A. G. Thompson taken at the Police was in that case received
as evidence; but that person was a seamen, so that the case did not support

,ths view lipheld by the learned Advocate General.

The Court was fully saris

lied that the deposition was inadmissible, and must therefore reject it.
6
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(Before the Hon’ble Mr. Jus'tice Morgan.)
IN RE cover.

A Military Testament valid in its inception may be deprived of its privileges by
lapse of time.
This was an application for probate of the will of one Captain Godby who
died at Lahore of cholera about a year ago. The will was made at Lucknow
in the presence of the enemy during the mutiny of 18% It ran as follows :—
“ I. Robert F. Godby, Lieut. 35th Bengal Native Light Infantry, and Ad
jutant of the let Sikh Irregular Cavah'y, hereby make my will, which I beg
may be strictly attended to.
_
“ I leave what little money and property I am possessed of to my brother
Christopher James Godby, Lieutenant of the 35th Native Infantry, and second
in command of the corps of Guides, to be disposed of as he thinks best, and I
desire that none of my effects be disposed of, without his being ﬁrst consulted.
I wish that none of my clothes may be sold by auction, but that they may
be all burnt.
“My watch, sword, and Bible I wish sent to my mother.
(Sd.)

R. F. Gonnr,
35th Light Infantry.

Lucknow, April 18th, 1858."
Mr. Woodroﬁ'e in support of the application contended that the will was
good under the 29th section of the Wills Act (Act XXV., 1838.)

No one

could deny that being at Lucknow in April 1858 was being “ on an expedition,"
within which deﬁnition the words of the Wills Act have been construed to

come—Drummond vs. Parish 3 Curteis p. 542. In the case of Herbert vs.
Herbert 1 Deane p. 11, the application was granted, and that
was not so
strong as the present one.

The case of Admiral Austin 2 Robinson, p. 611,

was important in one respect, namely, as shewing that the court looks to the
position of the party at the time of making the will, and does not seem to adept

the rule of the civil law, as to depriving a soldier of the privilege, after one
year's residence in quiet quarters.

It was quite sufﬁcient therefore that the

will should be good in its inception, which was certainly the case in the present
instance.
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Mr. Justice Morgan said that he had looked into the authorities cited and
was of opinion that the writing could not be admitted to probate. The privi~
leges granted to Military Testaments under our law had been borrowed from the
Roman law, and under that law it seemed that a Military Testament, valid by
reason of its being made on an expedition, remained in force for one year
only after the soldier returned home, or arrived at a place where there was a
consul or other authorized person, before whom a valid will might be made.
Applying this principle, for he had not been able to ﬁnd any decision, he
refused probate to this testamentary writing, which, although doubtless valid
had the writer died in the expedition upon which he was engaged, must,
having regard to the date of his death, in time of peace and several years
after its making, be depriyed of its privileges as a Military Testament.

— (Before the Hon’ble Mr. Just-ice Lem'nge.)
G. HANLON vs. THE INDIA BRANCH RAILWAY COMPANY.

For the purposes of Summons 0, Railway Company must be deemed to dwell
at its Principal Qﬂ‘ice.
Mr. Newmarch for the Plaintiﬂ'.
Mr. Lowe for the Defendants.

Mr. Lowe objected to this case being heard on the ground that rio sufﬁcient
service of the Summons had been effected.

The only person upon whom

service had been made was Mr. Sharpe, Executive Engineer of the Company.
That gentleman had no right, power, or authority to receive process, to ap
pear in suits, or to instruct any one to appear on behalf of the Company. Mr.
Wilson, the Agent and Manager of the Company, was at present at Simla, and
no communication had been made to him. By Sec. 63, Act. VIII, 1859, it
was provided that “ when a suit is against a Corporation or Company authori
zed to sue or be sued in the name of an Ofﬁcer or Trustees, the summons may

be served by leaving the same at the Registered Ofﬁce, if any, of the Com

pany, or by giving it to any Director, Secretary, or other Principal Ofﬁcer of
the Corporation or Company.” In this case there was no Registered Ofﬁce,
and the Directors and Secretary were in England. The only person who could
give instructions to defend the action was Mr. Wilson, who was now at
Simla.
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Mr. Newmarch on behalf of the Plaintiff relied upon the cases of Brett vs.
Monte-aim, 1 Kay and Johnstone p. 98, and Carron Company vs. McLaren
referred to in Haddon’s Limited Liability Act, p. 7.
Mr. Justice Levingc said that the service of the summons in this case was
evidently insufﬁcient. It was perfectly clear that Mr. Sharpe had no authority
to act. It was also clear, that the Defendants had no Registered Oﬁice within

the Jurisdiction of this Court. Neither the Directors nor the Secretary of the
Company were resident in India. Mr. Wilson was the general agent and man!»
ger of the Company, and the only representative in India, who had authority
to bind the defendants, or who could be sued in India in their names. It
could not however be expected that the Plaintiff would go running after Mr.

Wilson to Simla. Not only would great trouble be incurred, but considerable
delay would be entailed thereby. In the case of Adams vs. Great chstern
Railway Company, 30 L. J. Exch. p. 124, it was ruled (1) “ That a Body Cor

porate may dwell” and (2) “That 9. Railway Company must be deemed to
dwell at the Principal Oﬂicc, and not at every station on the Line.” In this
case the Defendants Principal Ofﬁce was at Nullhattee near Moorshedabad,
and the terminus of the line was at that place. Under these circumstances

the Defendants must be held to dwell at Nullhattce.
therefore be taken out and served at that place.

A new summons must

(Before Mr. Justice Morgan.)
HADJEE Joosoor AND OTHERS vs. VARDON AND omens.

Where a Policy has been eﬂ'cctcd on a gross quantity of sugar, the fact that
that sugar has been described in the margin of the Policy as being in diﬂ'erent lots,
containing dzﬁ‘crent species of sugar, and being separately priced, does not raise
any presumption, that a separate Insurance upon each separate species of sugar

was intended by the Policy Holder.

This was an action upon a Policy of Insurance.
Mr. Doyne appeared for the Plaintiffs.
Mr. Bell and Mr. Newmarch for Defendants.

Mr. Justice Morgan delivered the following Judgment, which exhibits all
the facts of the case :—

(
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The plaintiffs insured in the defendant’s office, called “The Amicable In
surance Ofﬁce," 1,179 bags of sugar shipped by the agent of the plaintiﬁs on
board the Turon," which vessel was afterwards lost on the Fultah sands ; and
they bring this suit to recover on the Policy of Insurance in respect of the total
loss of 944 of the bags shipped. The material clause in the Policy (which was
upon goods and merchandizes) is in the following words :—
“ The said goodsand merchandizes laden thereon for so much as concerns -

the assured, by agreement between the Assured and Company in- this Policy,
are and shall be rated and valued at Company's Rupees eight thousand two hun
dred and twenty, declared to be on part value of 1,179 bags sugar as per parti

culars in the margin. Warranted free of particular average, anything herein
contained to the contrary notwithstanding.” And the particulars given in the
margin are :—

HMJ
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500
250
235
194
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bags Baloo Kall
bags Cossipore Kall
bags Baloo Kall
bags Balloo Kali
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sugar
sugar
sugar
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40
30
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per
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bag
bag
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. . . ‘ ,,
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,,

15,000
10,000
9,400
5,820

-\

1,179 bags sugar

. . . Co’s Rs.

40,220

The sugar of the four lots thus separately mentioned diﬁ'ered each from the
other in quality, in price, and in the size of the packages; and the several lots
were separately bought by the Plaintiff's agent from different vendors. The
ﬁrst, second, and fourth lots were wholly lost : out of the 235 bags composing
the third lot, 157 bags were recovered uninjured. The Plaintiffs make no

claim against the Insurers on account of any portion of the third lot, but they
contend that they are entitled, under the terms of the Policy, to recover as
for a total loss of the remainder of the sugar.
In Ralli vs. Jansen, 6 El. and B1. 422, the Court of Exchequer Chamber
decided that the ordinarymemorandum (corresponding with the warranty in this

Policy) “ exempts the Underwriters from liability for a total loss or destruction
ofpart only, though consisting of one or more entire package or packages, and
although such packages be entirely destroyed or otherwise lost by the speciﬁed

perils." This is the rule where the goods shipped are of the same species, and
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are not expressed by distinct valuation, or, otherwise, in the Policy to be sepa
rately insured. The Judgment proceeds—“ As to their (the Underwriters)
liability in respect of different species we need not express any opinion. "
Two later cases were cited to show that, where different species are a subject of
Insurance, then Isurance is to be distributively taken as a separate Insurance of
each. In Duﬁ' vs. Illuckenzie, 3 C. B. (N. S.) p. 16. the Master of the Ship, who
had insured £100 “on Master’s effects warranted free from all average,” and
who had, at the risk of his life, succeeded in saving his chronometer and certain
other things, was allowed to recover as for a total loss in respect of that por
tion of his effects (of the value of £6740), which was burnt with the ship.

In IVilkinson vs. Hyde 3 C. B. (N. S.) p. 30 the insurance was “upon any
kind of goods and merchandizes," and the property shipped was an emigrant's
equipment, consisting of a. variety of tools, materials, &c., in several separate
packages—some packages were wholly lost. The Court held that plaintiff was
(notwithstanding the warranty) entitled to recover as for a total loss of these
packages.
In both these cases the subjects of Insurance were several separate articles
wholly distinct in their nature. In Entwistle vs. Ellis, 2 Hurl. and Nor. 549»
the Insurance was on rice. The decision Went upon other grounds, but the case
was cited for the remarks of some of the learned Judges as to the probable in—
tention of a. shipper of rice of different descriptions, in the case there sup~
posed, to make a distinction and have a separate risk for each sort.
In the present case there is not, I think, any such difference of species, or

such indication of the intention of these contracting parties, as to lead to the
conclusion that this Policy should be construed as a separate Insurance of each
lot, rendering the under-writers liable for a total loss of any one. There is
certainly some difference in the quality of the sugar, and every lot (and every
bag therein) is separately valued; but the language of this Policy in the clause
above quoted seems to me clearly to show, that the parties have contracted for
one Insurance of the whole, and not for several Insurances of each of the four

portions, and that the Underwriters are exempt by the warranty from all liabi
lity, except in the case of a total loss. The Insurance is for Rupees 8,220 on
a part of the value of the whole shipment of 1,17 9 bags. In the margin the
1,179 bags are stated to be worth 40,220 Rs, and the value of each bag, and of
each of the four lots forming the entire shipment, is given to show the process

by which the sum total is calculated.

Such an enumeration and valuation of
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the goods is not, I think, sufﬁcient to control the language of the Policy,
which speaks only of the entire quantity and warrants the whole as one bulk
“free of particular average, anything herein contained to the contrary notwith
standing.”
There must be a decree for the defendants, with costs.
Decreed accordingly.

(Before the Hon’ble Mr. Justice Levinge, Commissioner.)
In as Tnoams Roxsonoucu Gonnos.
Insolvency—Furniture, Separate Property of the wife—Valid disposition
of Stock-in-trade on the eve of Bankruptcy— Undue Preference—Debts fraudul_
ently contracted—Petition dismissed.
.
Mr. le'l/cz'nson, for the Insolvent.
Mr.

Lowe for Messrs. Grant, Smith, and Co., Messrs.

Harton and Co.,

and Mr. Caleb Ladd, of the Ice House, opposing creditors.
llfr. Coryton in Miss Scotney.

Mr. Gowell for the Oﬁicinl Assignee.
Afr. Commissioner Levinge.—Thomas Roxborough Gordon, the Insolvent,
lately carrying on business as Ship-chandler and Trader, in this city, ﬁled his
schedule on the 12th of May last. That schedule discloses debts amounting to
RS, 191,730, Rs. 70,000 of which are, however, secured by mortgage. The
original assets, as shown by the estate paper, consist of two houses; these are
mortgaged to their full value. The debts said to be due to the Insolvent would
appear to be worthless. The only property traceable to the Insolvent, since
the ﬁling of his petition, consists of some articles of furniture, as a piano and the
like, which the Insolvent has sworn belonged to his wife,and as there is no
evidence to contradict this statement, I must rule that these articles do not pass
to the Ofﬁcial Assignee. It has been ruled that furniture, the separate property
of the wife, does not pass to the Assignees under a ﬂat against-the husband

(She/ford 3rd Ed. p. 389.)

'
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The Petition came on for hearing on Saturday the 1st of August last, when

it was found that the Insolvent was either unwilling or unable to make a full
disclosure of his affairs, and what had become of the goods supplied to him by
his scheduled creditors, his stock in trade and the proceeds, from June 1860 to
March 1863. Failing to obtain satisfactory evidence upon which to adjudicate,
a fact attributed by the Insolvent to his own carelessness and neglect in not
keeping regular account books, it was hoped that by affording him a month's
time, with protection, he would be prepared to make a full and true disclosure
to the Court, and render a strict account, for the information and satisfaction of

his creditors. When the examination was renewed on the 29th ultimo, the In~
solvent failed to improve his position, and although the Court and Counsel for

the opposing creditors laboured to obtain a full statement of his affairs, the
result has been, that at the close of the hearing he has completely failed to give
a debtor and creditor account of all his dealings, between June 1860 and March

1863, or to show what has become of his stock-in-trade and the proceeds of

his dealings within that period, and the position he was in at the time each debt
was contracted.

It appears that the Insolvent left the establishment of Messrs. Hal-ton and
(30., in this city, in June 1860, and set up in his late business. At that date,
according to his evidence, he commenced to trade with a capital of about Rs.
30,000, having received Rs. 15,000 on the 1st of June from Messrs. Barton
and Co.; the remainder he alleged belonged to his wife. Healso obtained from
Messrs. Harton and 00., Rs. 3,000 worth of goods, but for which they have not
been paid. The Insolvent was possessed of two houses. These according to
his evidence he mortgaged, about six months after he commenced business, for

Rs. 60,000; the proceeds he says, he brought into his business.

He also

subsequently raised Rs. 10,000 by a further charge on the said property.

The

result of his trading has been to inﬂict serious los'ses on his creditors, who are
now left without any security to meet their demands. They have not even the
satisfaction of knowing what has become of the proceeds of the goods they
supplied him with, to carry on his business.

The Insolvent does not even show

the sources of his alleged losses. He only pointedly refers to the failure of one
contract made to supply the troop-ship W'almer Castle with goods in April
1862. The amount of the contract was for Rs. 60,000; the actual amount
expended by the Insolvent on the goods was Rs. 50,000.

The whole of this

latter sum has not been forfeited: how much has been forfeited, it is impossible

to ‘obtain accurately from the Insolvent.
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It appears that Messrs. Grant, Smith, and Co. Were creditors to a large
amount, and having put their claim into the hands of Mr. Abbott, an action
was instituted, and a decree obtained in the High Court against the Insolvent,
on the 21st March last, for Rs. 21,500. At this time Mr. Abbott pressed the
Insolvent for a settlement, but was put of? with the assurance that Grant, Smith,
& Co.'s demand would be at once settled. He said he was raising money to
do so, yet
on the of
16th
Rs. 9,000 from on
Tarracknath
Paulit,
on we
theﬁnd
security
theMarch
wholeheofhad
his raised
stock-in-trade,land
the 24th

March following, he completed his Insolvency, by conveying to Tarracknath
Paulit his stock—in-trade, and every thing he ostensibly possessed, for the sum of
Rs. 20,000. This sum included the prior advance of Rs. 9,000. Messrs.
Grant, Smith, & Co. were not paid, and on the 13th of April they took out
execution, and on the day following, the goods and premises assigned to Tarrack
nath Paulit, were seized by the Sheriff. Grant, Smith, & Co. were met by
Tarracknath Paulit’s claim, and immediate litigation was the result. A suit
was instituted in the High Court by the latter, and heard and determined by
Mr. Justice Wells, and in that suit the validity of the Insolvent’s assignment
by way of mortgage was established; it having been held that Tarracknath
Paulit had bond ﬁde advanced the Rs. 20,000, and that there had been no fraud
whatsoever on his part. The Insolvent ﬁled his schedule in this Court, as before
stated, on the the 12th of May last, or within two months from the date of the
assignment.
The Court has to consider, if this deed can be set aside under the provisions

of the 24th Sec. of the Insolvent Act, 11 Vic. c. 21.

That Section provides

that if any Insolvent, who shall have ﬁled his petition for his discharge under
the Act, shall voluntarily convey, assign, deliver, or make over any real or
personal estate, property, goods, or effects to any creditor, every such convey
ance, assignment, delivery or making over, if made within two months before
the date of the petition of such Insolvent, is thereby declared to be fraudulent

and null, and VOiCl as against the Assignees of such Insolvent.
I do not consider Tarracknath Paulit stood in the pesition of acreditor
within the meaning of that Section. Holding that opinion, and passing on to
the construction to be given to the words “ voluntarily cenvey, deliver, or

make over,” I cannot declare the conveyance void under the Insolvent Act.
It is clear from the evidence adduced on the ﬁrst hearing of this petition, as
well as from the Report of the case tried in the High Court, reported in 1
n
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Hyde‘s Reports, p. 194, that Tarracknath Paulit was in undoubted possession
and control of the goods under the assignment up to the time of the seizure,
and that his possession has continued to the present time. It is true that the
stock—in-trade when mortgaged remained on the same premises, but Tarracknath
Paulit took possession of it, and appointeda sircar to superintend the busi
ness. The stock-in-trade therefore cannot be held to have been in the possession
of the Insolvent, at the time of the ﬁling of the petition, with the consent and

permission of the. true owner.

Had there been such possession, it would have

vested the stock-in-trade in the Oﬁicial Assignee, under the 23rd Section of the
Act, for the beneﬁt of the creditors, notwithstanding the assignment; the policy
of the law being, to prevent ﬁctitious credit by an appearance of wealth: but it
is clear, that, in order to have vested the effects so mortgaged in the Oﬂicial
Assignee, the possession of the Insolvent must not only be proved, but that
possession must be shown to have been with the consent of the true owner, viz.,
Tarracknath Paulit. (See Freshney and W'ells 26th L. J. Ex. 129.) The
assignment therefore, although made on the eve of bankruptcy, was a valid dis
position of the stock-in-trade, which thereby became wholly lost to all the
scheduled creditors.
One of the grounds of opposition by Messrs. Grant, Smith, and Co., was,

that the Insolvent, by the transaction with Tarracknath Paulit, committed a
breach of the ﬁftieth Section of the Insolvent Act, inasmuch as he was guilty
of undue preference, in assigning away his whole property at the time he was so
deeply and hopelessly involved, but it will be observed, on reference to' that

Section, that the undue preference must be given to a creditor in order to support
a breach of the Act; therefore, the transaction with Tarracknath Paulit, who
did not stand in that position to the Insolvent, was not an undue preference.

But I consider on the evidence that the Insolvent was guilty of undue pre_
ference on other grounds.
It has been proved that with the exception of a sum of Rupees 1,000,
which was applied by the Insolvent to his own use, the whole sum raised by the

mortgage was,paid away to certain preferred creditors. This was fraud on
those who were passed over, and particularly on the judgment creditors, Grant,
Smith, and Co., who had been prevented acting on their Judgment by the
Insolvent’s promises. Had the Insolvent acted properly, he should have called
a meeting of his creditors, or taken some steps to wind up his aﬂ'airs under the
Insolvent Act, by which means his available assets would have been vested
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in the Oﬂicial Asaignee'for the beneﬁt of the creditors at large: instead of acting
time however, the Insolvent defeats the object of the Act, by conveying away his
stock—in-trade, on the eve of ﬁling his petition. Judging‘from the Insolvent Act,
it is clear that he was, on the 24th of March last, a ruined trader. In this opinion
I am fortiﬁed by the following passage from the Judgment of Mr. Justice Wells,
before referred to:—“ If he (the Insolvent) had seriously considered the over
whelming nature of his diﬂiculties, he must have seen that he was in a state of
hopeless Insolvency, and that it Was due to his creditors, that he should take
immediate action, with a view to give them the full beneﬁt of all his available
assets. That was his bounden duty." Instead of doing so he defeats his credi
tors at large, and the objects of the Act, under which he now seeks the aid of
the Court. The Insolvent Law views undue preference as a highly criminal
act, and leaves to the Court a discretionary power of punishing an Insolvent
guilty of that act, with imprisonment for a term not exceeding two years.
I consider, on the score of unsatisfactory accounts and answering, as well
as on the score of defeating creditors and the objects of the Act, I have shewn
sufﬁcient grounds for exercising my discretion by adjourning this matter sine
die, or dismissing the petition; but I am compelled, owing to the opposition by
Mr. Ladd a merchant of this city, who is a creditor for Rs. 025, represented
by Mr. Lowe as his Counsel, and by the opposition on behalf of Miss Scotney,
a creditor for Rs. 10,000, represented by Mr. .Coryton as her Counsel, to enter

into a further consideration of the Insolvent’s conduct.
Mr. Ladd opposes, alleging that his debt was contracted fraudulently. He
has been examined on oath, and has stated that be supplied butter to the value
of Rs. 925 to the Insolvent, on the 22nd January last. That the Insolvent
called on him on that day and asked if he had butter for sale. Mr. Ladd
assented, but said that his terms were cash. The Insolvent said he had a
cheque for Rs. 7,000 with him.

This transaction occurred in the afternoon

after bank hours. The Insolvent promised to pay him when he could get his
cheque cashed. The butter was supplied on this distinct contract but has
never been paid for. The Insolvent ﬂatly contradicts this version of what
occurred at the interview. He swears he never promised to
cash for the
butter, and that he considered it was not a cash transaction. He also denies
that he had a cheque for Rs. 7,000, but says he had a note for Rs. 1,000, and
admits that he might have told Mr. Ladd that he would get the note cashed the
next day and pay him. I cannot accept the Insolvent’s version of this tranaction
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in opposition to the distinct evidence of Mr. Ladd, inasmuch as the Insol—
vent’s statement, that it was not a cash transaction, is quite inconsistent with his
statement, that he might have said that he would pay him next day. Moreover,

if it had been a bank note that the Insolvent had with him, there would have
been no difﬁculty in cashing it, seeing that all he would have to receive back
would have been the triﬂing sum of Rs. 75. The Insolvent has said he was obliged
to get the butter that very day, and send it on board a ship to complete a con
tract, which would otherwise have been forfeited.

Mr. Ladd endeavoured to

obtain payment and failed, and four days after the transaction the Sheriﬁ"s
ofﬁcers were in possession of the Insolvent’s property. I am reluctantly obliged
to come to the conclusion, that the Insolvent has not told the truth, and has
been guilty of a fraud upon Mr. Ladd, within the meaning of the 5lst Section
of the Act.
Miss Scotney opposes the discharge of the Insolvent on the ground that he
obtained Rs. 10,000 advance, by way of mortgage upon his household property,
under a false pretence. It has been stated that the Insolvent‘s houses had been
mortgaged for Rs. 60,000,-—Rs. 30,000 to Miss Scotney and Rs. 30,000 to Mr.
Goodall, the Insolvent’s attorney. These two loans were paid oﬁ, and a fresh
mortgage executed to Mirza Abdool Kurreem for Rs. 60,000, dated the 21st
June 1862. The Insolvent, a few days after, wrote to Mr. Hills, who had a
power of attorney for Miss Scotney, asking for the advance of Rs. 10,000 on
mortgage. Mr. Beeby was the attorney acting for Mr. Hills. Mr. Hills writes
to the Insolvent requiring information as to the amount lent on the two houses,
and by letter dated the 5th July, 1862, being eleven days after the Insolvent
had executed the mortgage for Rs. 60,000, he writes the following reply—
“The two houses are both mortgaged for one year at Rs. 50,000." Acting
on the faith of this written and unequivocal statement, it appears that Mr. Hills
consented to advance the Rs. 10,000, knowing from the previous loan that
the property was security for about Rs. 60,000. Mr. Beeby required a des~
cription of the houses to complete the deed, and applied on the 18th July, 1862
to the Insolvent to furnish the requisite information. The Insolvent stated

that he went on that day to Mr. Goodall's oﬂice, and procured the necessary
details in writing. On the 19th, being the day following, he returned to Mr.
Beeby’s ofﬁce and left the required document. The paper lelt with Mr. Beeby
has been produced by that gentleman in Court. The Insolvent will not under
take to identify it, but will not pledge his oath that it is not the paper he left
with Mr. Beeby. This paper contains a description of the houses, and has,
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added to the foot, the following entry in the same handwriting :-—“ The above
description is at'present mortgaged for Rs. 50,000 for twelve months to Mirza
Abdool Kurreem." Relying on this document and the previous representation
in the Insolvent’s own handwriting, Mr. Beeby prepared the mortgage which
contains a recital that only Rs. 50,000 is advanced onfaith of the mortgage,

and the deed is signed by the Insolvent with this representation on the face
of it.
Independent of the distinct untruth contained in the written representation
of the Insolvent, the following very suspicious circumstance has remained unex
plained :—The promise, to get the information for Mr. Beeby from Mr
Goodall, was never carried out, but a paper is produced by the Insolvent to Mr.
Beeby as if coming from the oﬂice of Mr. Goodall, but which Mr. Goodall has
sworn is not in the hand-writing of any of his clerks, and the description of the
houses contained in the paper, does not correspond with the description con
tained in the deeds in Mr. Goodall’s possession. I can come to no other con
clusion, than that the Insolvent obtained this loan on false pretenccs, having
represented as an existing fact that only Rs. 50,000 had been advanced, when,
in fact, he well knew that Rs. 60,000 had been advanced. I therefore con
sider that fraud has also in this instance been established.
In conclusion I regret exceedingly, for the sake of the Insolvent and his
family, that I am constrained, having a due regard to the interests of Justice,
to dismiss his petition. I know well that such an order is one that aﬁ'ects him
vitally, as it does not release him from the demands of his creditors. Were

there any Assets in'the hands of the Oﬁicial Assignee I might have adjourned
his case for some lengthened period, but no evidence has been adduced to show
that the Ofﬁcial Assignee is likely ever to obtain a single Rupee under this

petition.

To permit a trader who has, according to my judgment, defraud

ed some of his creditors, who has kept no regular accounts in his trade, who
will not make a full, perfect, and true disclosure of his dealings, to be discharged
from all liabilities to his creditor, would be to hold out an inducement to dis
honesty, and practically to defeat the Bankrupt Law—a Law which the Insol
vent has voluntarily evoked in his aid, but which he has defeated by his
own act. It has been truly said by Lord Justice Turner, 30 L. J. p. 37
Cases in Bankruptcy, that the Bankrupt Court should not generally deal
severely with cases of mere imprudence or extravagancy, but should set its

face most resolutely against every description of fraud or false representation.
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Fair, honest, and straight-forward dealing is expected from every man in the
ordinary transactions of life, but it is beyond measure important, that it should
be observed, and the observance of it enforced, in all the transactions of
trade, for the credit of our merchants and traders. I, therefore, cannot consent to
put the Insolvent in a. position to again embark in trade, to confer on him what
has been termed a. “Free Pass” to enter into the world of commerce, or alford

him legal protection. He must owe complete immunity to the indulgence and
forbearance
of his
and not to the protection of the I law, which I regret
I cannot extend
to creditors,
him.
(Petition dismissed accordingly.)
(Before the Hon'blc rlfr. Justice Norman.)
PENINSULAB AND ORIENTAL Srnim NAVIGATION COMPANY
vs.

THE SHIP Four GEORGE.

Measure of Remuneration for Salvage Services.
The Advocate General, Mr. Bell, and JD. Lowe for the Promovents.
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Doyne and Mr. Paul for the Impugnauts.
Mr. Justice Newman—This is a suit for salvage by the owners, the‘captain,

and the crew of the Colombo (one of the Steam Ships of the Peninsular and
Oriental Steam Ship Company having Engines of 450 horse power, and being of
1103 tons burden, if measured as 9. Steam Ship,or 2200 if measured as a Ship)
against the
George. The Salvors claim Rupees 60,000.
On the 8th of October last, as the Colombo was proceding up the Bay of
Bengal on her voyage from Suez to Calcutta, in longitude 16-30 North and

83-23 \Vest, about 11 o’clock A. M. the Oﬂicer of the Watch perceived what he
thought was a. ﬂeet of boats, due north of the Colombo. The Captain ordered the
course of the Colombo to be changed, knowing as he said “ that boats could
not be out in that position.” Had he continued his course he would have passed
about 8 miles to the Eastward of the object in question. On nearing it be
perceived it to be a ship totally dismasted—the “ Fort George,” a vessel bound
to Calcutta of 732 tons burden. He sent the chief ofﬁcer on board. The
bowsprit was gone and had torn away the bulwarks about the bows. The Fort
George had two small spars rigged, one forward, and the other on the stump of
the mizen mast. The chief ofﬁcer said he never saw a. ship in aworse condition
as regards rigging. All her boats were gone except the long boat, which was on
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deck.

The Captain of the Fort George at this time stated to the chief oﬁicer

that he had put his crew on a. short allowance of water, and that he hada
fortnight‘s

allowance at that rate.

He said he had been trying to get into

Goring-a, and now was endeavouring to get into the track of the Mail Steamers
The Logbook of the Fort George shewcd that, on Sunday the 28th of Septem
ber, she encountered a hurricane, and that about 10-30 A. is. her foremast
was borne away, carrying with it the Main and Mizen Masts and Bowsprit.

From that time she had continued to drift to the southward and westward
until the 8th of October, when she fell in with the Colombo, being then about
60 miles from the nearest point of the coast. During this time she had drifted
about 190 miles, and had been increasing her distance from the coast, being
carried by the current to the South-ward, in spite of the utmost efforts of the
Captain to keep her head to the North and West. On the 6th of October, there is
an entry in the Log“ The Ship heading this last 24 hours almost North-North
West has made three miles of Southing.” On the 7th “ this last 24 hours
the Ship has 6 miles of Southing while steering VVest-North-West.” The Cap

tain of the Fort George stated that he had a spur 27 feet long which he
intended to put up for a Jury Mainmast. He had not rigged it or tried to get it
up, because the Fort George had been rolling about too much, and it must have
endangered the lives of the men to attempt it in so heavy a swell. It was
proved that the beginning of October, when the North East Monsoon is set
ting in, is a dangerous time for ships on the Madras coast. Captain

Farquhar stated he thought that without assistance, the Fort] George
could not have gotjnto a. safe port, and that if bad weather had come on, he

was not sure she would have lived. Captain James Orr, the Master of the Fort
George, who evidently did and would have done for his ship, all that a skilful
and determined seamen could do, proved that the hull of the Fort George,
which was a. very strong new Iron Ship, was perfectly tight and that she had
made no water even during the storm; that on the 5th of October he spoke the
Ayrshire which was bound for Calcutta, and desired the Master to report him

there ; that he did not want water and did not ask the Ayrshire for it ; that,
at 2 quarts per man per day, he had enough for thirty days; that if he could
have got up his Jury Mainmast he could have got to Madras ; that had he not
met with the Steamer he would have gone on shore, anchored with a single
anchor, and sent men off in the long boat to the nearest port. Captain Hanley
Lloyd’s surveyor, also stated that, looking to the position of the ship as marked
on the chart, he did not think that, having regard to the current and wind, Capt
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Orr would have had any difﬁculty in reaching the shore. I am satisﬁed, how
ever, that the position of the Fort George was one of very considerable peril.

In spite of Captain Hanleys’ statement of probabilities to the contrary, and of
the hopes of her commander, the Fort George day by day had increased, or
did not diminish her distance from the shore, down to the time when the
Colombo met with her. It is clear from the Log that she was almost unmanage
able with the small quantity of sail she was able to spread, and it is not clear
when the Captain might have been able to get up the Jury Mainmast, or
that there might not have been loss of life in attempting it. The “ Colombo"

took the “ Fort George " in tow about 1-30 r. M. on the 8th of October, and
continued totow her till 2-20 of the 10th, having passed the station of the
Pilot Brigs at the Sand Heads, and left her in charge of a Steam Tug which

brought her upto Calcutta. The service caused a delay of 24, hours in the ar.
rival of “ the Colombo” at Calcutta, and an actual loss to her owners for
Extra Coal, Oil, Tallow, and Provisions consumed, for Extra Wages, for a new
Hauser, Chain Cable, and other Tackle expended, of about Rupees 3,700.
The value of the “Fort George” is proved to have been Rupees 43,920:
the nett value of the cargo, after deducting all charges for Landing, Customs,
Duty, and Expenses of Sale, Rs. 6,97,748—making a total of Rupees 7,43,668.

Had intelligence of the position of the “Fort George” reached Calcutta by
Telegraph or otherwise, it was proved by the Captain who was a witness for
both parties, that if the agents of the owners had sent a Steam Tug to
her up, they would have had to pay for the service Rupees 11,000, viz. at
the rate of 1,000 Rupees per day, and that eleven days must have been

occupied in the service. The principles upon which Courts of Admiralty
go in awarding Salvage are stated in Maude and Pollock on Shipping, page
430, where the cases on this subject are collected. It is there said that the
amount awarded “depends in each particular case upon the value of the
property, the danger from which it has been rescued, the time expended,

the expense incurred by the Salvors,and the success of their efforts.

The

Court looks not merely to the exact quantum of service performed in the
case itself, but to the general interests of Navigation and Commerce which
are protected by exertions of this nature.” In the instructions to the
Receiver of Wrecks, the Board of Trade says Article 91 “ When the services

have been rendered by Steam Vessels, they are always considered as entitled
to a very liberal reward, not only on account of the great value of the
property which is thereby exposed to risk, but because of the great skill

and power of Vessels of that description, and the expedition with which
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services are generally performed by them” and that is in accordance with cases
in the Admiralty Court Vida the London rllerchant 3 Hagg 394 the
Howard ibid. 256, and the Isabella ibid. 427. In estimating the amount of
salvage awarded in the Travellers 3 Hagg 370, Sir John Nicholl said
" The primary object is the danger of the property saved, and its value, and the
assistance actually received: the secondary the risk to the Salvor and the

property ; the skill, the time employed, and other collateral circumstances"
“’hat is a ﬁt remuneration for this Steamer? She did not go out on purpose
there was no extraordinary risk to the Steamer, nor peril to the persons on
board, the time employed was short, the vessel near to port, and her value was
about £4000, but her services I must remember eii‘ected a rescue from imminent
peril of a property of upwards of £12,000. Ifin the present case I award
£1000, which is not quite 10 per cent, that will in my judgment form a proper
remuneration, and I award that sum with the expenses.”
Looking then at the great value of the property saved, considering as I do
that there was danger to the lives of the crew of the salved vessel, looking
at the risk to which the Ship and Cargo were exposed, the great value and

the great power of the Steam Ship which rendered the service by which the
property was saved, and the expeditious manner in which she was consequently

able to perform the service, I think this is a case for a liberal reward, and
not for payment as for a towage service. The true interests of commerce
require that such services should be remunerated in such a manner that
owners should be induced, not merely From motives of humanity, but without
disregarding their own interests, readily to permit masters to render services
like the present to Ships in distress. In the present case I award Rupees
50,000 to the Salvors. In apportioning the sum awarded I think that Captain
Farquhar’s sagacity and promptitudc must be rewarded by an apportionment

of Rupees 7,500.

The owners of the Colombo will receive Rupees 35,000

and the Oﬂiicers and crew of the “ Colombo” will receive Rupees 7,500 to be
distributed amongst them in proportion to their wages. I give the Salvors
their costs.

(
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(Before Afr. J'iwlice ilforgan.)

Urnachurn Chctty and another as. W. Gordon.
A Dz'nghee laden with Gilders valued at 20,000 Rupees was being propelled
across the River, when a squall coming on and the Dinyhee being in some
danger, the Gildcrs were taken on board a Flat for safety, and Icopl there till the
squall subsided. Held that the owners of the Flat had no claim for Salvage
and their 150 Rupees was a fair renumeration for services rendered.
Mr. Eglz'nton and Zlfr. Hyde for Plaintiﬂ's.
Mr. Bell and Mr. Lowe for Defendant.

In this case the I’laintiﬂ's sued the Defendant for Rs. 5000, money had
and received to the use of the Plantiﬂ's under the following circumstances.
It appeared that the Plaintiff‘s had seven boxes of Gildcrs valued at about
Rs. 20,000 consigned to them, and that on the let of April the Ship Lightning
was lying in the river at Sulkea with the Gildcrs on board. The Plaintiffs
accordingly sent two of their clerks to fetch the boxes. The clerks engaged

a Dinghce with amanjcc and two oarsmen, reached the Lightning in safety,
and started on the return journey with the Gilders on board. When they had
reached a spot about 50 yards from the shore, a. heavy squall arose from the
North West and the Dinghee made for the Flat. According to the Plaintiﬂ's'
account, the men in the Dinghcc fastened their boat to the Flat, but some of
the sailors untied it and set the Dinghcc again adrift. She then drove down
the stream, but the persons on board dragged tlicmsclvcs back by a chain
fastened to the moorings, and attempted a second time to make fast the
Dinghee. This the sailors endeavoured to prevent, and one of the clerks on
board the Dinghcc called out to the Captain of the Flat that he had treasure
on board. The Captain of the Flat thereupon let himself down into the
Dinghcc, and, with the aid of the persons in her, took the treasure on board
the Flat. The Plaintills' witnesses swore that one of the clerks never left the
Dinghee at all. The Defendant on the other hand, swore that the Dinghee was
abandoned and half full of water, and that he had incurred great risk by jump.
ing into her ashe did. Several witnesscs were called on his behalf, but their
evidence was very conﬂicting. As to what occurred subsequently, the parties
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were less at variance. 10 Rupees were at ﬁrst offered to the Captain, and
in the course of the evening on which the squall occurred, Captain Galsten
went on board the Flat, accompanied by one of the Chettys, and oﬂ'ered 150
Rupees. Captain Gordon said he would refer the matter to the parties to whom
the Flat belonged, and on his return from their ofﬁce declined the oﬁ'er, claiming
8,000 Rupees as Salvage, and refusing to part with the Gilders for less. Both
parties then put the matter in the hands of their Solicitors, and Mr. Barrow, on
behalf of the defendant, agreed to give up the Gilders on receiving a deposit
of 5,000 Rs, to abide the result of the trial of the question, as to whether
Captain Gordon had or had not any, and what Salvage claim. After the
matter had been placed in the hands of the Solicitors, an olfer of Rupees

1,000 had been made by the Plaintiffs, but the Defendant refused to settle
the affair under Rs. 2,000. The case was adjourned several times on account
of Captain Gordon’s absence from Calcutta. A great number of witnesses
were examined, and the case occupied the attention of the Court the whole
of one day and half another.

His Lordship delivered Judgment as follows :—

M2'. Justice diorgan.—The Defendant in this case has no doubt performed
some service, but I am of opinion that the services alleged to have been
rendered have been grossly exaggerated. The action is brought to recover
the sum of Rs. 5,000, which the Defendant claims as Salvage. The case has
been conducted very properly on both sides.

The facts. of the caseas re

presented by the Defendant are so strange, that I cannot arrive at any other
conclusion than that he has suppressed some of the circumstances which
occnrred. The witnesses produced on his behalf allege that the Dinghee had
lost the whole of her crew and passengers. One person is produced, who states
that he was standing in the middle of the Flat when he heard the noise of
the collision between the Dinghee and the Flat. He then walks to the side of
the Flat, lifts a man on board out of the Dinghee, and takes no more notice
of the matter. That account certainly is not very credible. We next find"
the Dinghee in a position of some danger near the stern of the Flat. There
was a current running, which, had she been left to herself would probably
have swept her away. Had she struck the Buoy she would probably have
been lost. The Defendant and his witnesses do not clearly tell us what happen

ed afterwards.

From the Defendant‘s own evidence, I certainly thought that

the Defendant incurred considerable danger, but the evidence of his witnesses
does not bear that assertion out. After the squall was over, the owners seem
to have got on board the Dinghee again, and to have found her in a condition
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in which she could swim. The Defendant’s story 'is so singular, that one cannot
help suspecting that the version so given is very imperfect. The account of
the Plaintiffs is very different, and, however painful it may be, I must deter
mine that one or other version is incorrect. The case of the Plaintiff’s seems
to me, to supply some material facts which are wanting in that of the Defen
dant, and to be more worthy of credit. According to their statement the
Dinghee was not abandoned at any time, and I am of opinion that either from
excitement, or from some other motive, the Defendant is incorrect in stating
that when the Dinghee reached the Flat there was only one man on board
I believe that the boat was not abandoned, but still think that some service
was rendered. I think that the evidence of Mr. Galston is reliable, and I
cannot help expressing my regret that the matter did not terminate in the

acceptance of that gentleman's offer.

I think that the offer then -made of

150 Rupees was a very fair one, and that the claim now advanced by the
defendant is preposterous. No doubt the Captain assisted in putting the Dinghee
in a place of safety, and his conduct so far was meritorious, but he underwent
no great bodily pain, and has greatly exaggerated the circumstances of the
case. With regard to the oﬂ'er of 1000 Rupees, that was made after the matter
was in the hands of the Solicitors, and under some degree of compulsion.
I am of opinion that 150 Rupees is a. suitable remuneration for the services
rendered, and the verdict must be for the Plaintiffs. The costs on Scale
No. 2 will be paid by the Defendant.

Verdict for Plainth with costs.
JAUDUBCHUNDEB Gnosn, MUTTYLOLL Gnosn, AND Zussrcxcmnvnnn Guosa
vs. Banonnsmnny Guess.
A, one of four Brothers in joint possession of Ancestral Property separates himself
in Food, Worship, and Estate, leaving his three Brothers jointly possessed of
their undivided three fourth shares. A dies mmsociated, leaving a Son and
Heir B. The three Brothers continue and die associated, two without Heirs,
and the third leaving a. Son a/nd Heir 0'. B has no claim to any part of the
undim'dcd three fourth shares as against 0', who takes the whole absolutely.
Mr. Bell and Mr. Cowell for the Plaintiffs.
The Advocate General and Mr. Eglinton for the Defendant.
Mr. Justice ll"ells.—This suit was heard and disposed of by me on the
1st of April in the present year, and my Judgment was then given in favour of
the Defendant.
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Mr. Bell, on behalf of the Plaintiffs, made an application under the 376th
Section of Act VIII. of 1859, for a, Review of Judgment, on the ground that
the suit raised an important question of Hindoo law, and one deserving
further consideration. I granted a Review, and the case came on again for
hearing on the 21st July.
This is a suit for a. partition of a certain portion of a house and land at
Sunker Ghose’s Lane, in Calcutta. It appears that one Siboopersaud Ghose,
late of Sunker Ghose’s Lane, died many years ago, leaving four sons—
Prawnkissen, Mohesehunder, Chundercaunt, and Rajkissen. Seven years after
the death of Siboopersaud, Prawnkissen separated himself from his three
brothers, and a. partition of the ancestral property, consisting of land, houses,
and moveable property, took place, The house and land, the subject-matter
of this suit, was formerly the joint family dwelling-house of the four bro
thers. Chundercaunt died six years after the partition, leaving one son,
the present Defendant, and a widow. Three years after the death of
Chundercannt, Prawnkissen died, leaving three sons, the present Plaintiff's.
In the year 1853 Rajkissen died, leaving only a widow. Moheschunder died
intestate in 1857, without issue.
Prawnkissen lived with his family, entirely separate in food and worship
from his three brothers, who lived together up to the time of their death as an
undivided family.
The Defendant, as the son of one of the three brothers who lived joint in
food and worship, claims to be the sole male representative of his father,
Chundercaunt, and of his uncles, Moheschunder and Rajkissen; and the

Plaintiﬂ's, as the sons of Prawnkissen, claim to participate in their uncle
Moheschunder’s share of the estate.
The following issue was settled—“ Whether the partition of 1853 was a.
partition between all the four brothers, or a partition in respect of Prawn
kissen alone.”
On behalf of the Plaintiﬁ's the chief point made by Mr. Bell was
that under the circumstances of this case, according to Hindoo law in Bengal,
the Plaintiffs were entitled to some share in the property left by Mohes
chunder. I _will now consider the authorities bearing upon the subject. At
page 26, vol. 1, of Sir F. Macnaghten’s Hindoo Law, the general law is
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thus stated :—“ In default of father and mother, brothers inherit—ﬁrst, the
uterine associated brothers; next, the unassociated

brothers of the whole

blood; thirdly, the associated brothers of the half blood; and fourtlily, the
unassociated brothers of the whole blood.” At page 195 of Shamachurn
Sircar's valuable Digest of the Hindoo Law, it is clearly and distinctly
stated that among the whole brothers’ sons, re-unitcd and not re-united,
the succession devolves on the re-united one. Several authorities are cited
as illustrative of or bearing on this principle.
The same work contains
the following legal opinion, examined and approved of by Sir W. Mac'
naghten—“ The brothers having separated, if one of them die without heirs,
his estate shall be equally shared by his brothers, provided there be no
particular evidence of a re-union having taken place between the deceased
and the brother with whom he resided till his death."
See Vyavaslha
Duipana, p. 303.
The authorities for the doctrine are laid down in the Dayabkaga
If there be evidence of an express and distinct re-union, and one of the
re-united brothers die, the. associated brother is alone entitled to the
succession, to the entire exclusion of the nnassociatcd brother. See Mar
mghten's Hindoo Law, vol. 2, ch. 5, case 24, pp. 173-174. How rc-union,
is effected is shown by Vrihaspati in the following text—“ He who being
once separated, agaiuthrough aﬂ'ection dwells together with his father, brother
or paternal uncle, is termed re-united." He thus shows that persons who by
birth have common rights in the estate acquired by the father and grand
father, as father and son, brothers, uncle and nephew, are re-united, when
after having madeapartition, they live together through mutual affection,
as inhabitants of the same house, annulling the previous partition. See
Vya'vasﬂm Duqmna, p. 207. And it would seem that according to Hindoo

law, if only one brother out of four separates entirely, it is a virtual
separation of all; and though the remaining three brothers continue still
joint, they are to be supposed to have re-unitcd.
I have had an opportunity of consulting my learned colleague Mr.
Justice Sumbhoonauth Pundit, on the general question of Hindoo law involved
in the consideration of the present case, and the learned Judge is of opinion
that the defendant is entitled exclusively to succeed to the estate of his
uncle.
I have come to the conclusion that the Plaintiﬁ's are not entitled to any
portion of Moheschunder‘s share, and afﬁrm the decree made at the original
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hearing. The Plaintiﬂs are to pay the costs occasioned by the rehearing;
such costs to be taxed under scale N0. 2.

(Before Mr. Justice Morgan.)
Anemone H. CAMPBELL AND means vs. PATRICK KEITH AND ornsns.

Principal and Agent—Erieut of Authority.
Mr. Eylinton and Mr. Newmarch for the plaintiﬁ'.
The Advocate General and Mr. Hyde for the Defendants.
In this action the Plaintiffs sought to recover from the Defendants the
sum of Rupees 10,701, the amount of damage said to have been sustained by
the Plaintiffs, inconsequean of misconduct on the part of the Defendants
while acting as their agents.
This case, which occupied the court the entire day, was tried solely
upon documentary evidence consisting of some 150 letters.
The parti

culars were as follows : The l’laintiﬂ's, merchants at Bombay, wrote to the
Defendants at Calcutta on the 10th of January 1860, instructing them to
pumhasc on. account of the Plaintiffs a quantity of rice. The price was not
to exceed 7-6 per cwt., cost and freight included. On two several occasions
an advance was made, and the limit was ultimately ﬁxed by the Plaintiffs at
8-6 cost and freight, the freight to be estimated at £3-10-0 a. ton, or in case of

necessity at £3-7-6. The Defendants sent word to their agents, Messrs Hay
and Co., of Akyab, to execute the order, and a number of letters passed
between the parties. On the 2nd July the Plaintiffs wrote to the Defendants,
enclosing a copy of the charter party of a vessel named the Bombay, about
1,400 tons, which they had taken up for conveyance of the rice from Akyab.
At the same time they instructed the Defendants, if they should have been
unable to procure a cargo, to re-let the Bombay upon the best terms possible. .
Messrs. Hay and Co., ﬁnding that there was no prospect of obtaining a cargo
in time for the Bombay, endeavoured to re-charter her, but were unable to do

to, except conditionally.

A conditional re-charter was accordingly effected,

on the terms that Messrs.

Weber and Co., the parties to whom the re

charter was made, should be at liberty to reject the vessel, if their agents
should have chartered any other ship on their behalf. It subsequently turned
out that a small vessel named the Druscs had been taken up for Messrs.
Weber and Co., who however consented to retain the Bombay, on condition
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that Messrs. Hay & Co., would take over the Druses and load the rice upon
her, there being just about sufﬁcient to provide her with a cargo. In conse
quence however of the high price which Messrs. Hay and Co. were com
pelled to pay for the Druscs, namely, £440 per ton, the price of the rice so
loaded amounted, cost and freight, to 9s-4éd per cwt. instead of 8s-6d, the prime
to which they were limited by the Plaintiffs. An offer was then made by a third
partyto take up the Druses at a cost of 5 s. per ton less than the price at which
she was chartered by Messrs. Hay db Co., provided the rice were made over
with her at cost price. Messrs. Hay and Co., accordingly parted with the rice
and the ship, leaving a proﬁt for Messrs. Campbell (in Co., of about £700 upon
he whole transaction. The Plaintiffs thereupon wrote to the Defendants
ratifying their conduct up to the taking of the Druses, but no further.
lllr. Eylintm and Mr. Neimnarch contended for the Plaintiﬁ's that they had
a right not only to the proﬁt realised by the recharter of the Bombay, but also
to that which would have accrued, if the Druses and her cargo had not been
parted with. They urged further that, although they did not impute fraud,
negligence, or carelessness to the Defendants, nevertheless the Plaintiffs were
in law entitled to damages, by the principle laid down in Catlin vs. Bell. 4
Campbell p. 183. In that case the agent had diverted the goods from their v
original destination, because he entertained a bond ﬁdc

belief that it was

for the beneﬁt of his Principal so to do, but the goods so diverted having
been swallowed up by an earthquake, he (the agent) was declared liable. The

present case, the learned Counsel submitted, fell exactly within the case of
Catlin vs. Bell. The Defendants had no general, but only a special agency,
and had exceeded their instructions. For any loss resulting from such excess
they must be held liable, and it was no answer to such loss to say, that they
had made a large proﬁt on the Bombay.
The Advocate General in reply maintained that the defendants so far from
having acted with anything like negligence, appeared on the contrary
to have used every exertion in the interest of their clients. The terms of the
correspondence gave them a wide discretion. In one letter was the expression
“ Re-let the Bombay on the best terms possible ; ” in another was the phrase,
“ Let nothing interfere with the re-charter of the Bombay, ” showing clearly

the urgency of the Plaintiffs in regard to that part of the transaction.

There

was nothing in the subsequent letters which terminated this authority. It was
not to be tolerated that the Plaintiﬂ's should stop short in the middle of a
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transaction at the highest point of proﬁt, and repudiate the rest. They must
take the transaction aswhole and entire, and it was not open to them to

split it at will. The Defendants had gone out of their way, as the evidence
shewed, in re~chsrtering the Bombay, to serve the interests of their constituents,
and had sustained a considerable loss thereby. Another ship, the Damn-s
tddter Bank, was then upon their hands, and they might have given her in the
place of the Bombay. Had they done so, they would have secured for them
selves, not only the commission on the Bombay, but also the £700 proﬁt which

was now realized for the Plaintiﬁ's.

The taking up the Druses was a condition

of the re-charter of the Bombay, and the high price which Messrs.

Hay

& Co. were forced to pay for her, namely, .8 4-10 per ton, brought the rice
up to far above the limit assigned. Under these circumstances, the Defen
dants were perfectly justiﬁed in parting with the Druses at a loss of 5 s. per
ton, and as the season being at an end no one would take the ship without
the rice on board of her, the parting with the rice became also a matter of
necessity. The turning point of the case, however, was that when on the
24th September the Defendants’ letter was received, announcing the probability
of the charter of the Druses being thrown up together with the cargo, Plaintiffs
did not at once repudiate their authority, but intimated that they waited
to see what would be done. This was inconsistent with the notion that the

Plaintiffs then stood upon any want of authority in the Defendants and
Hay & Co. The Defendants were fully authorized to act as they had done,
and the present suit was one which never ought to have been brought.
Mr. Justice Morgan said it appeared that the grounds on which the
Plaintiﬁ's sought to impose this liability on the Defendants, was the fact of the
Plaintiffs having employed the Defendants as agents, and that a certain point
having been reached, at which the Plaintiffs allege that Defendant’s authority
terminated, the Defendants continued to act, and so exceeded their authority.

Another ground was, that the Defendants being agents, exercised their authori
ty in so negligent a way, as to entitle the Plaintiffs to damages. The second
ground, however, seemed tohave been abandoned, and the ﬁrst ground appeared
to constitute the main basis of the Plaintiﬂ's’ contention, namely, that the

Defendants exercised their authority properly up to the charter of the Dimes,
and that what took place afterwards was quite unauthorized.

Before ﬁnally

disposing of the case he would read over the correspondence once again.
He must, however, say that there were points in the correspondence on the
part of the Plaintiﬂ's, which shewed that though they had knowledge of mattch
K
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that occurred, their letters were not those of men who imputed to the De
fendants the usurpation of an excess of authority in their actions. This
circumstance would seem to shew that the Plaintiﬁ's’ case as now set up

was not correct “ as to the Defendants acting entirely without authority."
This view moreover would appear to be supported by the Plaintiffs neglecting
to employ the telegraph, when they might have done so. His Lordship add

ed that the intimation of his opinion was that the Defendants having autho
rity had exercised that authority in a proper and reasonable way, and that the
Plaintiffs had no right of action. He would, however, look through the cor
respondence again in order to see whether there was anything in the letters
which indicated a termination of that authority, and - supported the view of
the learned counsel for the Plaintiffs, namely, “ that the defendant had no
right to dispose of the Druses and no authority to sell the rice."
On the 14th September Mr. Justice .Morga-n- delivered Judgment as
follows :—
Mr. Justvkae Marga/n—I think the right conclusion to be drawn from the
correspondence in this case is, that the Defendants and their Akyab agents,

Messrs. Hay and Co., had authority to dispose of The Druses and her cargo.
It is not necessary to distinguish between the acts of the Defendants
and of Messrs. Hay and Co., since no question is made regarding the sepa

rate liability of either.

The Plaintiffs contend that the Drlwes having been

chartered for them, and the rice on board of her having been purchased with
their funds, the agency of the Defendants no longer continued in the month of
September, 1860—certainly not to the extent of authorising the transfer by
them of ship and cargo to Messrs. Weber and Co. ; and that the Plaintiﬂ‘s are
' entitled, as against the Defendants, to repudiate their proceedings, and to hold
them liable for the damages caused by this transfer.

The Defendants’ authority was from the ﬁrst extensive, and such as left
them a large discretion, as is shown by the conduct of all parties in the
matter of the re-charter of the Bombay; and though they would perhaps

have been justiﬁed in regarding that authority as ended when the Bruce
was laden, yet they might also well suppose that a shipment by the Druses

(a small vessel forced on them at a high rate of freight as the eondition of
the favourable recharter of the Bombay) was far from being a complete or
satisfactory execution of their commission. Their letters show that they were
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anxious to dispose of The Druses even at a sacriﬁce, and upon the terms (as
stated in their letter of the 8th September forwarded to the Plaintiffs) of
transferring her cargo with her. The Plaintiffs, being informed of the Defen
dants’ intentions, expressly refer in their letter of the 24th September to the
possibility of Messrs. Hay and Co., reletting the ship and reselling her cargo;
but while they complain (not without reason) of the confused advices which
their correspondents had given them, they do not then repudiate the authority
of the Defendants to act in the manner proposed. It is proper to add,
however, that a few days later (by letter of the 27th September), they state
that they decline to recognise Messrs. Hay and Co’s proceedings, in disposing
of the ship and cargo.
The Defendants, on the 12th November, in a letter to the Plaintiﬂ's, thus
explain and justify their own and Messrs. Hay and Co.'s proceedings :—
“ We submit that, in fairness, the whole arrangement ought, so far as you are
concerned, to be viewed as one transaction, the result of which is a good
proﬁt to yourselves; and that our friends were entitled to presume that such
being secured, you would prefer submitting to a loss of 5s. per ton on the
small cargo which the Druses would carry, reducing a little the proﬁt on the
Bombay, to having a cargo of rice on your account by the former, at nearly
£1 per ton above your limit.”

It is true that the gain accruing to the Plaintiﬂ's by the Bombay's re
charter cannot excuse the Defendants, if they exceeded their authority in dis

posing of the Druses and her cargo.

In my opinion, the Defendants had the

requisite authority to dispose of the latter ship.
to the transfer of her
cargo, which is particularly the matter in question in this suit, it is not dis
puted that if the recharter of the DT'ILSCS was authorised, the transfer of the
cargo with the vessel was, under the circumstances, justiﬁable. I understand
a passage in one of the Plaintiﬂ's’ letters (31st October, 1860) to admit this,

and it is also one of the admissions formally made in the suit.
The Defendants have throughout acted in good faith, and it is not con
tended that any neglect or want of due diligence appears in their conduct of
this business.
At some stages of the transactions, the Plaintiffs had certainly cause to

complain of the imperfect and contradictory information given to them, and
their suspicions were, perhaps, unduly aroused by the Defendants' refusal to
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send for their perusal a separate letter from Messrs. Hay and C0. to the
Defendants on the subject of the execution of the rice orders, to which re
ference was made in another letter transmitted to the Plaintiﬂ's.
The whole correspondence is now before the Court. My inference from
it is, that the Defendants have acted with diligence and in good faith (which
is not indeed disputed), and also within the limits of their authority. The
decree will be for the Defendants, with costs.
Decree Accordingly.

(
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APPELLATE Tasnunnnnv Jvnxsmcnou.

{Before the Hon’ble Mr. Justice Wells, Hon’ble Mr. Justice Morgan, and
Hon'ble Mr. Justice Levinge.)
S. M. SARODASOONDERY Doesss vs. Tmcowm' NUNDY.
Decree of the lower Court, so far as it pronounces against the validity of
the will and condemns the Promoeent in costs, reversed. The will of a childless
Hindoo giving power to adopt a son, though opposed to the interests of the widow
and the next heir in reversion, is not inoﬂicious.
A Court of Appeal cannot refer to the evidence in another case, or act upon
the impression made by it on the Court below.
The rule of' the Privy Council not to disturb a Judgment of a Court in
India upon a question of fact, unless it is clear from the probabilities of the case
that the Judgment is wrong,-however necessary as regards a Court of Appeal
farremoved from India, would hardly be extended, as one equally necessary,
and applicable with the same strictness, to a Court of Appeal in India.
Mr. Doyne and Mr. Graham for Appellant.
Mr. Paul and Mr. Newmarch for Respondent.
Mr. Justice Wells—This is an appeal from the judgment of the Chief

Justice and Mr. Justice Norman, in a cause or business of proving in solemn
form of law, the alleged last will, and testament, and codicil of Shamchunder

Paul Chowdry, deceased.

7

It was a question of some difﬁculty, whether the Court had jurisdiction
to entertain the appeal, but that question has already been determined in the
aﬁirmative.
The deceased was the last survivor of four brothers, who formed a joint
Hindoo family, and who had all died without issue, and, it is admitted, that
if the deceased has died intestate, the Promovent, his widow, is his immediate

heiress according to Hindoo law, and the Impugnant,his sister's son, is his nearest

reversionery heir
It -appears that in March, 1858, Mr. Mackintosh, who was then a member of the ﬁrm of Messrs. Molloy, Mackintosh, and Dallas, the attorneys of the
deceased, suggested to him that he should make a will. It is not stated under
what circumstances the suggestion was made; but the deceased, who was then
in full health, declined to adopt the suggestion, saying, “ that it was not usual
for a man to make a will, till he was going to die.”

He was, as Natives

generally are, averse to give any one, however near of kin or above suspicion,
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an interest in his death, and hence his disinclination to make a will, till he
believed he was about to die.
Early in March, 1861, when his health was in a very precarious state,
Mr. Molloy advised him to make a. will, telling him “ death was certain ;“ and
on the 15th of the same month, and again on the 10th of the following month,
he sent Mr. Moses, his managing clerk, and Nubkissen Bonnerjee, his cash

keeper, to the deceased, to suggest to him that he should make a will, and give
his wife authority to adopt a son.
It may seem extraordinary, that a European gentleman, like Mr. Molloy,
should have recommended a Hindoo to adopt a son, against the interests of his
wife and nephew; but it must be remembered that Mr. Molloy had passed in
the practice of his profession upwards of forty years in this country, and,as
a lawyer, had peculiar opportunities of becoming acquainted with the opinions

of Hindoos on the subject of adoption. He says he looked at the matter in
a Hindoo point of view, and, we suppose, thought that to advise adoption
would be consonant with the feelings and wishes of his client; the more so, as,

in default of a son, the inheritance would pass out of the family, for Tincowrey,
though a relative, was the representative of another family.
Though, according to the recollection of Mr. Molloy, the idea of adoption
originated with him, it is not improbable that it was in the ﬁrst instance
suggested to him. But be this as it may, the real question is, whether it was
or was not adopted by the deceased freely, and so as to be as much a. sponta
neous act on his part, as if it had originated entirely with himself. No force
or coercion was used, no undue inﬂuence was exercised, and Mr. Molloy did no
more than make a simple suggestion, once personally, and twice through Mr.

Moses and his Native cashier.

It does not appear that the deceased said any

thing to Mr. Molloy himself, but on the ﬁrst occasion that Mr. Moses saw him,
he said he would consider the matter; and, on the second occasion, believing
that the time had now arrived when it was proper to make a will, he said
“ Tell Mr. Molloy to prepare a document." The caution evinced by him in
taking time to consider shows, that, however deﬁcient in the higher qualities of
the mind, he was not the man to commit himself to a course of action, without
ﬁrst bringing his own judgment to bear upon it; and, that, when he eventually
decided that Mr. Molloy should prepare a document, he did so as the result of
his own ﬁ'ee will and pleasure. No dishonesty of‘ intention is imputed to Mr.
Moses, and his evidence as to what passed on both the occasions is corroborated
by Nubkissen Bonnerjee. and is further corroborated by the fact stated in the

(225)
afﬁdavit of Mr. Moses, and alluded to in his evidence, and not contradicted,
that, on the occasion of the ﬁrst interview with the deceased, he spoke to
him about his giving power to his wife to take a son by adoption, in the presence‘
of Tincowrey Nundee and several other persons.
It is to be regretted that Mr. Molloy did not immediately act upon the
instructions conveyed to him; for, if a will prepared by him had been properly

executed in his presence, it is probable the present litigation would have been
avoided; but treating the matter as not being pressing, he did nothing between
the 10th April, when the instructions were given, and the 13th of the same
month, when the draft of the alleged will was prepared: and from this point,
the facts of the case, as stated by, or on behalf of, the Promovent, are impugned
by the Impugnant, and treated with suspicion by the Court below. It is alleged
that on the date last mentioned, the deceased ﬁnding that his instructions to
Mr. Molloy had not been attended to, directed his mookhtear, Nbbogopaul
Dutt, in the presence of Bhoobunnessur Bonnerjee, the family Priest, to draw
up a will, giving his widow authority to adopt a son, and in the event of the
death of such son, to adopt another, and so on to the extent of ﬁve sons in
succession; that a draft will was accordingly prepared by Nobogopaul Dutt,
and by him read over to, and approved by the deceased, in the presence of the
said Bhoobunnessur Bonnerjee, of Mudden Mohun Mookerjee, an Ameen
in his service, and Denonauth Paul, a connection of the deceased ; that at the

request of the deceased a fair c0py was then made, but as the hour (3 or 4 P.
u.) at which it was completed was considered unlucky, it was not then signed
by the deceased, but was signed by him the next morning, in the presence of
the Ameen and the family Priest already named, and of Mothoormohun Gos
samee the Gooroo, or spiritual instructor of the deceased, Gopaul Ghose a
Khansammah, and Hurrishchunder Biswas a mooklltear,—-all of whom sub
scribed their namesQas attesting witnesses.
The will, though executed on the 14th of April, was, as well as the draft,
written out on the 13th; and it is thought a most suspicious circumstance that
the draft, as well as the will, should be dated on the day the will was
executed. It is not improbable the date was left blank when the draft was ori
ginally prepared, and was ﬁlled in, either as soon as it became known that the
execution of the will had been postponed, or on the following day at the time
of the execution itself. The fact of the postponement has been questioned but
we see no reason to doubt it, as it would have answered the purpose of cons
pirators equally well to have executed it on the 13th as on the 14th. IThe date
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in the draft is in the handwriting of Nobogopaul Dutt, the writer of the draft,
but the date in the will is not only in different ink from that of the writing in
the body, but is supposed not to be in the handwriting of Mudden Mohun
Mookerjee, the writer of the will. This difference in the colour of the ink
is easily accounted for. The date and the signature were evidently written
with the same ink, and must, consequently, have been written at the same
time; and, although there is a difference between the writing of the body and
that of the date, yet that difference is not greater than between the writing
of the same person in the one case done carefully, and in the other hastily;
and it will be found, that the resemblance between the writing of the date and
the writing of the signature of Mudden Mohun, is such,as to make it next
to certain, that both were written by the same hand, and, consequently, by
the hand that wrote the body of the document.
It is proved that the deceased, on the 10th of April, was minded to make
a will; and as he had made up his mind, it is more than probable (unless it can
be shown that incapacity had intervened) that he was of the same mind on
the 13th, when it is alleged the instructions for a will were given, and on the
14th, when it is alleged the will now propounded was executed; especially, as
it does not appear that he was of a ﬁckle disposition, or had by persuasion or
inﬂuence been turned aside from his purpose. The alleged action on the 13th
and 14th, is entirely consistent with the intention expressed by the deceased as
late as the 10th.

After the will had been'executed and attested, it is alleged that the
deceased gave it to Nobogopaul Dutt, with instructions to take it to Mr. Molloy
and Mr. Moses, and request them to come and hear him acknowledge it. It
does not appear that a word was said about sending it to Mr. Molloy and Mr.
Moses, till after it was executed. The idea was a pure after thought, and the

reason why it was sent was probably because, as a communication had been
already made to Mr. Molloy through Mr. Moses about a will, it was thought
safer that they should know that one had been executed, and should come and
see it acknowledged.
The witnesses in support of the will have sworn that it was not sent to Mr.
Molloy as instructions, and their evidence upon this point is certainly consistent
with probability. Mr. Molloy had not attended to the instructions conveyed to
him on the 10th, and the deceased could not have been particularly inclined to
send as instructions, a will which he was anxious should be completed without
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delay. It was not given to Mr. Molloy as instructions, but as an executed will,
to be acknowledged in his presence, and as such was treated by him through
out. If it had been intended as instructions, why did the deceased not send
the draft of the will the day before, as soon as it was prepared? Why should
he have had a fair copy made, and waited till the next day 7 And why, especially,
should he have executed it?
It appears that Nobogopaul Dutt did not go direct to Mr. Molloy, but went
ﬁrst to Mr. Moses at Ballygunge; and this, it is said, is not suﬁiciently ac
counted for. Now Mr. Molloy could not speak Bengallee, though he, to a
certain extent, understood it; and it is well known that his Native business was
managed by Mr. Moses, whose thorough knowledge of the language and long
experience in the profession, peculiarly ﬁtted him for the management of such a
business. He was the person to attend to Native clients, and was the medium
of communication between them and Mr. Molloy .As the 14th was a Sunday,
the ofﬁce was closed, and Nobogopaul Dutt knew that it would be useless to
go to Mr. Molloy without Mr. Moses; and rather than wait at the ofﬁce till Mr.
Moses was sent for, he did what was most natural under the circumstances—he

went to the residence of Mr. Moses, and brought him to the ofﬁce.
Although it is certain, upon the evidence of Mr. Molloy and Mr. Moses, that
the alleged will was brought to Mr. Molloy, yet it is suggested that it was brought,
not at the instance of the deceased, but in furtherance of a conspiracy to defeat
the right of inheritance of the next heir in reversion, by creating a nearer heir.
But to suppose this, is to suppose that the object of the conspirators was to
ensure detection and failure in the place of success; for nothing more likely to
lead to the discovery of the plot (if plot there was) can be imagined, than the
fact of inviting Mr. Molloy and Mr. Moses,to come and see the deceased ac
knowledge as genuine a forged document. Such a course is opposed to the idea
of a conspiracy, and makes the idea seem very improbable. To have obtained to
a forged document the names of Mr. Molloy and Mr. Moses, would, no doubt,
have raised in its favour a srtong presumption of genuineness; and it is suggested
that it was to secure this advantage, that any risk that there might be in bringing
these gentlemen in contact with the deceased was incurred, but that the risk

was not great, for, as the document was only to be acknowledged, not executed,

Mr. Molloy and Mr. Moses would not be particular, and it was easy to impose
upon the deceased in his than state of mental and physical prostration. But
Mr. Molloy and Mr. Moses were bound to be as particular with respect to a will
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acknowledged before them, as with respect to a will to be executed in their
presence; and it is impossible to suppose that it was expected that they could in
this instance relax or otherwise fail in their duty, without supposing that they
were parties to the conspiracy. Nor can it be supposed that any deception
could have been practised upon the deceased in the presence of these gentlemen,
who were there to watch and protect his interests, without supposing, either that
they joined in the fraud, or were so utterly careless or wantonly indifferent to
what was passing before them, that they failed to discover that the deceased was
no longer in a disposing state of mind. But Mr. Molloy and Mr. Moses have
both been acquitted of dishonesty, and the capacity of the testator has been
established to our entire satisfaction.
It is in evidence that shortly after Nobogopaul Dutt had been sent to Mr.
Molloy with the will, the deceased expressed a wish to leave Rs. 50 a month to

his brother’s widow, and Rs. 50 a month to the Impugnant, and a house to live
in worth Rs. 2,000 : that thereupon a second copy of the draft was prepared,
embodying these bequests, and was read over to, and approved of by the
deceased, and was, afterwards, at his request, taken to Mr. Molloy, who had the

additional matter added to the will, and having done so proceeded to the house of
the deceased, accompanied by Mr. Moses; and that the will and codicil were
then, in the presence of Mr. Molloy and Mr. Moses, read over to, and approved
and acknowledged by the deceased, who, however, wishing to consider whether
he would not add the name of some other person as executor jointly with his
wife, postponed the execution of the codicil, and died six days aﬂer without

having executed it. The will of his brother, under which he took, as general
devisee and residuary legatee, had not then been set aside; and in wishing to
provide for his brother‘s widow and Tincowrey, he showed that he was alive to
their interests, and was well-disposed towards them. It does not appear that he ‘
expressed any wish to have a second copy of the will made. All that he seemed

to wish, was to addtothe existing will, not to prepare a new will. Hurris
chunder Mookerjee, the writer of the second copy, says, “ He (the deceased)
desired me to prepare a codicil and to add to the will. He desired me to prepare
a new draft"--z'. e. not of the will, for the will was only to be added to, not
altered, but the draft of a new document—via, of the codicil, which was to be

added to the will. He also says. “The Baboo had given me a memo, and
according to that I wrote on B. I took the memo. to Mr. Molloy’s otfice." The
memo. was, no doubt, taken down by Hurrischunder from instructions given
by the deceased, and was eiﬂier the new draft itself, or contained instructions
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for the new draft. And having obtained the memo. Hurrischunder says “ I
copied the will from the draﬂ: and then added the codicil." His own evidence
shows that in copying the will be exceeded his instructions. He probably
thought it would be better, that all the wishes of the deceased should be
contained in one document, and he prepared such a document; and it is evident
that both he and his supposed co-conspirators intended, that it should be executed
in the presence of Mr. Molloy and Mr. Moses, and should supersede the will
which had been already executed.

The evidence, however,

has failed to

show that their intention, in this respect, was also the intention of the de
ceased. If he had intended that this second document should supersede
the ﬁrst, he would have executed it, as he did the ﬁrst, before sending

it to Mr. Molloy; and in sending it to Mr. Molloy he intended no more
than that the legacies mentioned in it should be added to the will—an intention
which was properly carried out. On the supposition that the will is a forgery,
it may be said that the parties concerned in the forgery were anxious to add
to the forged will the legacies in favour of the sister-in-law and nephew, in
order to make the will seem not unnatural, and so to increase the chances in its
favour. But if the will is a forgery it must have been some time in process of
concoction; and how is it that the legacies were never thought of, till just after
the ﬁrst document had been delivered to Mr. Molloy as an executed will?

It was, besides, quite as easy to have taken it to Mr. Molloy in as complete a
state as the former document; but this was not done.

On the contrary, it was

taken to Mr. Molloy as a document, not only not executed, but

be executed

in his presence—a thing not accordant with any other view than that they
were conscious they were acting bond-ﬁde
The fact that the second paper Was taken to Mr. Molloy so soon after the

ﬁrst, shows that the parties were not acting according to any pro-arranged
plan, but according to instructions given at different times, and such as one
would expect from a dying man, anxious to do the best .for himself with
reference to his own spiritual interests, without neglecting the temporal

interests of others. After the deceased had signed the will (assuming that he
did so), he must in his view of the matter as a Hindoo, have thought that

he had now secured himself as respects the future life, and his mind naturally
turned towards those who were dependent upon him, but for whom he had not
yet made any provision—and the codicil was the result.

0n the 13th May, 1861, an application was made on behalf of the widow
for probate of the alleged will and codicil, supported by the joint afﬁdavit of
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the widow, Bhoobunnessur Bonnerjee, Molhoormohun Gossamee, Hun-is—
chunder Biswas, Muddenmohun Mookerjee, and Mr. Molloy, sworn by
Mr. Molloy on the 13th, and by the other deponents on the 11th of May,
in which it is stated by Bhoobunnessur, Mothoormohun, and Muddenmohun,
that the will was signed in the presence of them and Gopaul Ghose, and that
the signatures of themselves, of Hurrischunder Biswas, and Gopaul Ghose
as witnesses, are of the respective proper hand-writing of theinselveaHurris
chunder Biswas, and Gopaul Ghose. On the 13th a caveat was entered by the
Impugnant, supported by his own aﬁidavit, the afﬁdavit of Soorjeecoomar
Mullick, Muddoosoodun Mitter, and Panchcowrie Mookerjee, and the aﬁdavit
of Gopaul Ghose, all sworn and ﬁled on the 21st of May, 1861. In his afﬁdavit,
Gopaul Ghose denies that the signature, “ Gopaul Ghose,” appearing at the foot
of the alleged will, is in his handwriting, or was written by his authority, and
says that the same is a forgery, and also that he was not present on the occasion
of the alleged W111 being signed by the deceased, or by any of the persons who
purport to be attesting witnesses thereto. He says he was not present on
the occasion of the alleged will being signed ; but he does not say where he was
on the morning of the 14th, or whether a will could have been executed without
his knowing it; nor does he allude to the visit of Mr. Molloy and Mr. Moses,
or say one word about what is alleged to have taken place on the previous
day. What was the reason of such reticence on his part when making an
afﬁdavit in contradiction of the afﬁdavit ﬁled in support of the will?
On the 12th of June, Bhoobunnessur Bonnerjee, Hurrischunder Biswas, Mud
denmohun Mookerjee, Denonauth Paul, Nobogopaul Dutt, Brojohoree Pal-ama
nick, Denonauth Chatterjee, and Ramassore Saumunto made an afﬁdavit in
afﬁrmation of the aﬁidavit sworn on the 11th and 13th of May, in which they
state in the 23rd paragraph—“ We and Gopaul Ghose Khansamah were respec
tively, on the said 14th day of April last, present at the hour of about 8 o'clock
in the forenoon at the said residence of the said Shamchunder Paul Chowdry de
ceased, at Colootollah aforesaid, and saw the said Shamchunder Paul Chowdry
sign the paper writing marked‘ A ’ and annexed to the afﬁdavit of Sarodasoondery
Dossee, Mothoormohun Gossaul, Bhoobunnessur Bundopadhya, Hurrischund
er Biswas, Muddenmohun Mookhopadhya, and Robert Molloy, sworn in these
goods on the 11th and 13th days of May last, and now remaining ﬁled on record
in this honourable Court, and that the name and signature (Bengallee) written
at the head of the said paper writing marked ‘A ’ as aforesaid, in the Bengallee
language and character, was written in our presence by the deceased, and is his
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genuine signature. We, therefore, positively deny it to be a forgery, and not the
signature of the said Shamchunder Paul Chowdry, as is untruly stated in the
ninth paragraph of the said afﬁdavit of the said Soorjeecoomar Mullick, Muddoo
soodun Mitter, and Panchcowrie Mookerjce" (24th paragraph). “ We were on
the day, hour, and place, in the preceding paragraph mentioned, present, and
saw the said Gopaul Ghose, whose name and addition appear at the foot of the
said paper writing marked ‘ A’ as aforesaid, as one of the witnesses to the said
paper writing, sign his said name and addition as appears therein, and that the
words, name, signature, and addition (Bengallee) at the foot of the said paper
writing, are in the proper hand-writing of the said Gopaul Ghose.” This afﬁdavit"
as also an afﬁdavit made by Mr. Moses on the same day, was withdrawn from
the Registrar’s oﬂice before it had been actually ﬁled, as it was arranged be
tween the parties that the caveat should not be argued, but that the widow
should at once proceed to prove the will in solemn form. The aﬁidavits
having been once delivered into the ofﬁce ought not to have been withdrawn,
but as they are forthcoming, it is clear that it was not for the purpose of
suppression, or any other improper object, that they were withdrawn, but simply
because they were no longer required, in consequence of the arrangement that
had been come to.

Indeed it was stated by Mr. Moses, that they were with

drawn after Mr. Temple, the proctor on the opposite side, had seen them, and
his evidence upon this point remains uncontradict-ed.
It is now admitted that the attestation of Gopaul is not in his hand-writing,
but in the hand-writing of Muddenmohun, who says he was requested by Gopaul
to write his name, as Gopaul said he could not write it well himself. This
admission establishes, in this respect, a most serious contradiction of the
afﬁdavits sworn on the 11th and 13th of May, and one of the afﬁdavits sworn
on the 13th of J une, and the explanation made by the witnesses is unworthy of
belief. It is possible that the ﬁrst afﬁdavit was prepared from general
instructions, and that the attention of the parties, when the affidavit was
explained to them, was not particularly called to the statement, as to the attest
ation of Gopaul being in his hand-writing. This, however, cannot be said with
reference to the second afﬁdavit, which was prepared for a special purp0se,
under special instructions, and was, carefully explained to the parties; and,
therefore, we can come to no other conclusion, than that. the statement referred
to was deliberately made. It is not unlikely that it got into the ﬁrst afﬁdavit
unintentionally, and was not noticed till contradicted by Gopaul; but, alarmed
at the contradiction. the parties, instead of setting it right by avowing the
u
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mistake, thought it would injure their case to do so, and so committed them
selves to a lie, which they afterwards regretted, and have now disowned. Their
credit, though weakened, has not been destroyed. Their evidence must be
received with suspicion, and, if opposed by any strongimprobability, it may be of
little avail; but, if consistent, not only with probability, but with other evidence

of an unimpeachable character, it cannot, so far as it is so, be rejected. And
their evidence, upon the other facts deposed to, is certainly less improbable than
that of Gopaul. In his aﬁidavit he has denied that he was present on the
occasion of the alleged will being signed, or that he authorized his name to be
written asa witness; but if so, it is difﬁcult to understand why his name should
have been put to the document. He was but a menial servant, and his signature
was

not only not essential, but was of little value, and not at all such as to

tempt the commission of a forgery. The signatures of four men of a higher
position were surely enough for every purpose. IF, however, it was for some
inconceivable reason thought desirable to have his signature, how is it that no
attempt was made to induce him to become a witness, or, if his name had been
already used, to sanction the forgery? No such attempt appears to have been
made, and he is allowed to come here, without any inﬂuence having been used
to tamper with him, or to keep him back. And this is the more remarkable, as,
if the will is a forgery, money must have been used to secure the co-operation
of the witnesses, and would not have been withheld from Gopaul, if it had
availed ; and it is not to be supposed that he was quite above the inﬂuence of
money, while the other Witnesses, though superior to Gopaul as regards social
position, were just the opposite in this respect. Gopaul has sworn that he is
able to write, and that he kept the private accounts of the deceased. The
accounts have not been produced, and his ability to write was put to no other
test than that of requiring him to write his name—an accomplishment not
difﬁcult to acquire. It may be, however, that Gopaul was skilled in the art
of writing, and kept the accounts; and, if so, this would be well known in the

family, and his signature, if forged, and especially if forged by members of
the household, would be closely imitated ; but if forged, why have the forgers
withdrawn from the statement put forth in their afﬁdavit, that the handwriting
was Gopaul’s, and thus unnecessarily drawn down suspicion upon their case?
“'aa it in consequence of any qualms of conscience, which made them
hesitate to add one more falsehood to the many they had come prepared
to utter, if they knew the will to bea forgery ? To have persisted in their

original assertion, would have been better and safer than to have shifted their
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ground, especially as their united testimony would far outweigh the testimony
of one person, and he a person whose humble position would not entitle him to
any considerable credit, when opposed to persons superior in position and
outward respectability to himself. In his evidence Gopaul says—“ Brojoharree
Paramanic called me and said,—I have used your name in the will and you must

go to Calcutta. I said,—You say you have used my name in the will: why did
you not ask me, I could have signed it myself ?” Here, both in the request and
the answer, the document spoken of is the will, and Gopaul does not in his an~
swer plead ignorance as to a will having been executed. He speaks of the
will as if he knew ‘of its existence. He remembers Mr. Molloy and Mr. Moses

calling at the house on the 14th to see the deceased, and says, “When the Sahibs
came, I was downstairs warming water for the Baboo.” But he must have fol
lowed the Sahibs upstairs, for he says in another part of his evidence, “ The
Sahibs,went into my master's room,” and adds, “ I was not in the room when the

Sahibs entered ;” but he does not say he was not in the room after they
had entered, and we have no hesitation in saying, that we believe, that, wherever
he was, he was a close observer of what was transpiring. He says, “I, as a menial
servant, had no idea why the Sahibs came ; VI thus excusing his ignorance on
the ground that he was a menial servant, but a servant who could read and write

and keep his master’s accounts; and surely a menial servant with far less pre
tensions, might easily understand what passed at an interview from which none
were excluded, and at which the conversation was conducted in Bengallee, and a
Bengallee instrument, to which his name was appended as an attesting witness, read

and acknowledged. He also says, “ I never saw either of the Sahibs there before;"
intending it to be inferred that the Sahib-s had never been there before. Mr.
Moses went to see the deceased once before, and therefore Gopaul was either

absent on both occasions, which is improbable, or he was present and saw Mr.
Moses. In the one case he was aware of Mr. Moses’s visits, and in the other
it is to be supposed that he became aware of them; and in saying that
he never saw either of the Sahz'bs there before, he must have said ivhat was

untrue, or, if literally true, was intended to mislead the Court.

\Ve must say

that we distrust this witness; and the reasons given. by him for leaving the
service of the deceased do not tend to lessen this distrust. His evidence fails to
convince us that his name was not written with his consent, and we believe the
fact would never have been called in question, if he had not sold himself to serve
the interests of the opposite party. And, if deprived of the beneﬁt of his evi
dence, the Impugnant is reduced to nothing but his personal answer, and the
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afﬁdavit put in in support of the Caveat, which, though not evidence against
the Proniovent, may be used against the Impugnant, and are important docu
ments.

The allegation in this case was ﬁled on the 3rd of October, 1861. It is
true, as observed_in the judgment below, that it is not in the form of a
condidit; nor ought it to be in the same form. The two are diﬁ'erent forms
of pleading, and are applicable to different states of circumstances. The ﬁrst
plea, which contains the statement of facts intended to be relied on in a
testamentary suit, is called the allegation, or when of a merely formal and simple
character, going no further than the factum of the instrument, the condz'dit.
Wad. Digest, p. 60. It is the invariable practice to allege in a condidit that
“the testator well understood the contents of the will and approved of the
same, and did will, give, and do in all things, as therein is contained. But the
same thing cannot be said with reference to an allegation, as there are forms
of allegation on the ecclesiastical books in which this declaration has been
omitted, as is also the case as regards many of the allegations ﬁled in this Court.
The omission to allege in so many words, that “ the testator well understood the
contents of the will and approved of the same, and did will, give, and do in all
things, as therein is contained,” becomes very immaterial, if the allegation
contains, as it oughtto do, such a statement of facts, as would enable the Court
to draw as a conclusion that, which in a condillit is only afﬁrmed as a fact.

And we think the allegation in the present case does contain such a statement.
It states that the instructions for the will were given by the deceased himself;
that the draft was read to, and approved by him; that the fair copy was made
at his request, was signed by him as and for his last will, and was then sent
by him to Mr. Molloy, with the request that he should come and see it ac

knowledged; that the instructions for the codicil were also given by him;
that the clause embodying such instructions was read to, and approved by

him, and was also sent by him to Mr. Molloy; and that the will and codicil
were afterwards read over to, and approved, and acknowledged by him, in the
presence of Mr. Molloy and Mr. Moses. And assuming these facts to be true,
it is impossible to come to any other conclusion, than that the deceased “ well
understood the contents of the will, and approved of the same, and did will,
give, and do in all things, as therein is contained."
From the same facts may also be deduced the capacity of the deceased, for
the act of giving instructions for, and approving of a will imply capacity.
But this is not left to inference alone: it is afﬁrmatively and positively alleged
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in the 13th article of the allegation thus :—“ At the time when he gave the
original instructions for the said will, and when the same was read over to, and
executed by him, and when he gave instructions for the said codicil, and when
the said will and codicil were read over to, and acknowledged by him, in presence
of the said Mr. Molloy and Mr. Moses, the said Shamchunder Paul Chowdry,
although ill and weak in body, was of sound and disposing mind and memory,
and fully competent to make a will, or perform any other serious or rational
act, requiring judgment and reflection.” And as very much depends upon the
capacity of the deceased, it is necessary to consider how far this article of
the allegation has been proved.
It is an admitted fact that Mr. Molloy and Mr. Moses called on the
deceased on the 14th of April with the alleged will and codicil. It does not
appear that a single direct question was put to Mr. Moses, either in his exa
mination-in-chief or cross-examination, as to the capacity of the deceased.
Mr. Molloy, however, says, “I have no doubt he was competent;” and cer—
tainly his answers to the questions put to him by Mr. Molloy and Mr. Moses;
his pointing to the codicil, and asking that it should be read to him; and his

postponing the execution of the codicil, in order to consider whether it would
be desirable, to appoint another executor to assist his wife in the management
of his estate, show that he was capable of exercising the faculties of his mind.
Gopaul Ghose, after stating that the deceased was sometimes in his senses, and
sometimes not, has admitted that on the 14th he was in his senses, and when

Dr. Shosheebooshun Seal saw him on the same day about his bill, he perfectly
understood what he had come to him about. In his afﬁdavit, in support of the
Caveat, the Impugnant says nothing as to the state of mind of the deceased,
from which it is reasonable to infer, that at that time he believed the deceased

was in a sound state of mind; and in his personal answer, which, upon this
question, is indirect and evasive, he states (answering to the 13th article of the
allegation)—“ I say that I have been informed, and believe that at the date 0f
the said alleged transaction—that is to say, on the 13th and 14th days of
April, 1861, the said Shamchunder Paul Chowdry was so extremely debilitated,
as to be incapable of performing any serious rational act requiring much
judgment and reﬂection; but, whether his weakness was so great, as to render him
not of sound and disposing mind, memory, and understanding, or competent
to make a will, I am ignorant and unable to answer.” It does not appear where
the Impugnant was on the 13th and 14th of April; but as he speaks merely from
information and belief, and not from personal knowledge, it is to be presiuned

(236)
that he was not in Calcutta. He does not say who furnished the information
which obtained his credence; nor does he venture to say, although the utmost
latitude may be used in speaking from information obtained from undisclosed
sources, that the deceased was not of sound mind or competent to make a will.
All that he says upon infornmtion is, that “ the deceased was so extremely
debilitated as to be incapable of performing any rational act requiring much
judgment and reflection"—a statement which is utterly valueless, as no
evidence has been offered to substantiate it. Soorjeecoomar Mullick, Muddoo
soodun Mitter, and Panchcowrey Mookerjee, who made an afﬁdavit in support of
the Caveat, and who probably supplied the information referred to by the Impug
nant in his personal answer, have not been called; but their afﬁdavit, which is

before the Court, discloses facts which have an important bearing on the state of
mind of the deceased. In the ﬁfth paragraph Soonleecoomar says, that he saw the
deceased at six o’clock in the evening of the 14th, but the deceased made no
mention to him of the will; and in the 8th paragraph Muddoosoodun says, that
on the same day, long after the alleged will was made, the deceased, though
in a very weak state, conversed with him, and, among other things, inquired
why there was such a delay about his being taken up to Ranaghat, but made
no mention whatever about his having made a will. These statements of Soorjee
coomar and Muddoosoodun are adopted by the Impugnant, and are set out in his
personal answer as true; and, therefore, according to the showing both of the
lmpugnant himself and those who must be treated as his creatures, the deceased
was able to converse on the evening of the 14th, and could have spoken about a
will, as it was expected he would have done, if a will had been executed.
And if able in the evening to converse and speak about a will, it cannot be said
that he was then incompetent; still less can it be said that he was incompe
tent at an earlier period of the day. His competency is not denied either by
the Impugnant, or by Soorjeecoomar, Muddoosoodun, or Panchcowrie; and the
absence of denial in reference to a question of such vital importance, is almost
tantamount to an admission; the presumption being that the fact was not denied,
because it was incapable of denial. It would seem that the deceased was in a
weak and exhausted state, and that it wasjm effort for him to speak; and it is
not remarkable that he did not choose to exert himself, in order to inform each
servant who came in, that he had made a will; though, as the will had been
acknowledged publicly, and under circumstances to attract notice, it would
have been most remarkable, if the fact of such acknowledgment did not, in a
very short space of time, become known to every member of the household,

whether present or absent at the time.

The deponents do not say, that they

knew nothing of a will having been made, but only that the deceased made

no mention of a will on a particular occasion. They may have heard him speak
of a will on other occasions, or may have been told about a will having
been executed by others, but these suppositions though by no means improbable
have not been negatived. The competency of the deceased is not only sworn
to by Mr. Molloy, but is inferable both from the evidence of Gopaul, the
personal answer of the Impugnant, and the afﬁdavit of Soorjeecoomar, Muddoo
soodun, and Panchcowrie. The question, however, is no longer in issue, as in the

course of the argument on behalf of the Impugnant, it was conceded that the
deceased expected Mr. Molloy to bring a will, and had sense enough to know
that a will was being read over to him. It was also admitted that the testator
did on the 10th give instructions for a will, and may have done so on the
13th.
Startinglwith these admissions, the evidence of Mr. Molloy and Mr. Moses
becomes very important.

Mr. Molloy says—“ I went to church on the 14th.

On returning from church I found Mr. Moses and Gopaul Dutt at my ofﬁce.
The will was shewn to me, and about the same time, or shortly afterwards,
Hurris Biswas and Brojohorree Paramanick came in, and brought the other
paper. It was without the additional lines in small writing. In all other
respects it was the same as now. B. was produced as a second copy making
provision for parties not mentioned in the will. It was then clear and without
obliteration or additions. The addition was written by my desire by Harris
chunder. The portion above was struck out by my desire as ambiguous.
Hurris Biswas wrote the small writing at foot of the will. That on B. was written
afresh and afterwards copied on the will that had been executed. We [Mosesi
I, Brojo, Hurris, and Gopaul Dutt] proceeded to the house immediately. “'e
were taken to a small room in which Shamchunder was lying on a bed. on the
ﬂoor. He was very ill and emaciated; incipient dropsy was apparent, but was not
serious. I think he was suffering from spleen. I was told that his body was
swollen. I spoke to him in Hindustani, and asked him kaisa hi 7 He said “I am
in this condition” in a low voice.” 'He was conscious of his state, and not
willing to say he was Worse, while he could not say he was better.

He said

" I am in this condition,” that is “ I am as you see me, judge for yourself.
Mr. Molloy goes on to say—“ Moses began to speak to him. I sat by him
nearly opposite to his chest. Moses was close to him. Moses said “ Baboo, we
understand you have sent for us; we have come.” He, Moses, spoke in Bengallee.
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I understood. He said “ Yes" and nodded.
Moses told him we had
come to witness his will or to see him deliver it, and he said “ Yes." Moses
held out the will to 'Shamchunder, and asked him if that was his will and

he said, “ Yes.” It was held so that he could see it quite close to him. I desired
the will to be read after he said “ Yes." It was read by one of the mooktears,
and Moses explained it in Bengallee in our hearing, to see if 'he understood it.
He questioned him as the reading went on. I could understand what Moses
said. I have no doubt he understood what was said to him. \Vhen the reading
was ﬁnished, Shamchunder pointed to the foot of the will, and asked that it should
be read to him." Bearing in mind that the deceased was competent, would he
have said “ Yes“ and nodded assent when Mr. Moses said “ Baboo, we under

stand you have sent for us,” if he had not sent for them ’! And would he have
said “Yes” when told by Mr. Moses that he had come to witness his will, or to
see him deliver it, if he had not sent for them for that purpose ? And so
conscious was the deceased, and so much alive to what was going on, that, after
the will had been read to him, he pointed to the addition at the foot, and asked
that that should be read to him. Mr. Molloy says further “ that it (meaning the
codicil) was read completely to him; he was told it was an alteration I proposed
to make (which I suggested); when that was read he was asked if he approved
it, he said “ Yes.” I myself then asked him if he would sign it. He did not
answer me but spoke in a lower tone to the man on my left hand. I believe it
was the last witness (Denonauth Chatterjee.) I caught the word “ Executor ;"
no other words. When I saw he hesitated about giving me an answer, I asked
what was the matter. A great many spoke.” It is supposed that so many
spoke together with the design of creating a confusion, so as to prevent Mr,
Molloy and Mr. Moses from hearing what was said by the deceased ; but it
is to be observed that this speaking together took place after the testator had
spoken, and not while he was in the act of speaking, and is not in itself an un
natural circumstance. At any rate nothing further was done till silence was
restored. Mr. Molloy said he would hear none but the Baboo, and then he

says—“ Moses spoke to the Baboo and asked what was the matter, and the man
(Denonauth we suppose) said what he heard, namely that the Baboo wished to
consider about the appointment of an executor.” Denonauth in his evidence
says “I repeated aloud what Shamchunder said to me ;” and, as he spoke loud

enough to be heard by all in‘the room, the deceased, at whose head he was
seated, and who was neither deaf nor incompetent, must have heard what was

said, and would have instantly repudiated what purported to be his answer, if

(
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it had not been so We think the answer given by the deceased was correctly
conveyed by Denonauth, as correctly as if the expression of it had been heard
fnom his own lips ; and the word “ executor” heard both by Mr. Molloy and
Mr. Moses, shews that whatever was said by the deceased had relation to the
oﬂice of executor. Mr. Molloy proceeds.—“ The Baboo was then asked by
Mr. Moses if there was anything more he wished, and the Baboo said there
was nothing more. I heard the Baboo. I said immediately to Mr. Moses and
the bystanders—If there is any question about appointing an executor let him
take time ; he is not going to die ; it can be done to morrow. I spoke partly
in Hindustani and partly in English.

I told the Baboo and the bystanders, I

would come either that evening or to-morrow." It appears the deceased left
that same evening for Ranaghat, and it is supposed that his having left was
not his own act, but the act of others whose object in removing him was, that
Mr. Molloy might have no further opportunities of seeing him. Mr. Molloy
has with an excess of candour, without judgment, said that his impression was
that unfair means were taken to get the deceased away. But it appears both
from the answer of the Impugnant and the afﬁdavit of Soorjeecoomar and
others (which are in substance the same), as well as from the evidence of
Gopaul, that the deceased was anxious to be taken to Ranaghat. Soorjeecoo‘
mar, in the 5th paragraph of the aﬁidavit, which is embodied in the answer,
says—“ Between the hours of 10 and 12 o’clock in the forenoon, on the 14th

of April last, I left the lodging, and proceeded to engage a boat for the
purpose of going to Ranaghat, and also to make arrangements for the depar
ture of the deceased,” and Muddoosoodun in the 8th paragraph, which is also
embodied in the answer says—“ The deceased, though then in a- very weak
stute, conversed with me, and among other things inquired, why there was
such a delay about his being taken to Ranaghat," and the afﬁdavit on this point
is corroborated by Gopaul, who says—“ He was in the same state when the

Sahibs came as in the morning ; he did not mend.

I knew he was going to

llanaghat at the time he was about to go.” So that the deceased had been
thinking of going to Ranaghat before the will was acknowledged; and it
may seem strange that he should have allowed Mr. Molloy to leave him under
the impression, that if he came the next day he would ﬁnd him; but the

deceased was in a dying, restless state, and was naturally desirous to return
home. Muddoosoodun had been sent to engage a boat, and did not return till
long after Mr.

Molloy had left, so that the deceased was not himself aware,

while Mr. Molloy was with him, when he should be able to leave. The desire to

n
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leave was strong upon him in the evening, for he then anxiously inquired why
there was delay ; and under the inﬂuence of such feelings he was glad to leave
as soon as it was announced to him that arrangements had been made. It is
clear, notwithstanding Mr. Molloy’s impression, that no unfair means were
used to get him away, and none could have been used without its being known
to Sooxjeecoomar and Mudd'oosoodun, who took an active part in making
arrangements to remove him, and to Pmchcowrie and Gopaul, who went with
him, but who do not pretend to have such knowledge.
Mr. Molloy in the afﬁdavit in support of the application for probate,
says—“ I heard the will read over to the deceased, who, though very ill
and in a weak state, appeared to understand and approve of the same." The
expression “ appeare ” is thought to indicate the existence of some doubt

in Mr. Molloy’s mind ; but he could have used it in no other sense than that
his mind was satisﬁed, else we cannot believe that he would have been a party
to the afﬁdavit, or have afterwards appeared as a witness in support of the
will. It would have been better if the aﬁidavit had been made somewhat
fuller. Mr. Molloy has said that there was no intentional reservation On his
part, and, perhaps relying on the credit that he had a right to expect would be
given to him, he was not so careful or particular, as he would otherwise have

been.

It is true he has said “ I anticipated the most determined opposi

tion ;” but when did he anticipate this opposition ? If from the commence
ment, what does he mean by saying further on in his evidence—1‘ I did not
anticipate the slightest opposition to the probate in common form ?” Ifhe
antici pated opposition at a very early stage, it would be to the probate in
common form ; and, indeed, the opposition always is to the probate in common
form, which, if already issued, is recalled and kept in suspense, and, if not
yet issued, is retained till the opposition is disposed of ; but we incline to
think that no opposition was anticipated till after the afﬁdavit was ﬁled,
which will account not only for the afﬁdavit being comparatively meagre,

but also for the irregularities complained of, and which, on any other
supposition, would have been careiully avoided.
Mr. Moses corroborates Mr. Molloy in every particular. He describes
the deceased as having been lying on a bed on the ﬂoor, and says—“ I sat on
a march just under his feet, and at the end of the bed. Mr. Molloy was on
his left nearer deceased‘s head.” It is not very clear what Mr. Moses meant
by saying he sat under the feet of the deceased at the end of the bed. He
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could not have sat below the feet and in a line with his head, else Mn Molloy
could not have been on his left. It would seem that the position of the par
ties was this :-—The deceased was lying on the ﬂoor: Mr. Molloy was seated
on his right somewhere near his head, and Mr. Moses lower down on the right
of Mr. Molloy, and towards the foot of the bed ; and so there would be no
thing to prevent him, seated as he was on a mm'ah, from leaning forward and
holding the will at one end suspended before the deceased, so that he could,
without much eﬂ'ort, take the other end, and look at the document. Mr.
Moses not only shewed him the document, and asked him. the question—“ Is
this your will ‘3” but directing his attention to the signature, he asked him
specially and particularly—“ Is this your signature F” and he replied “ Yes ;"
and this is conﬁrmed by Mr. Molloy, who says—“ I understood him to ac
knowledge his signature.” Gopaul Ghose has said—“ His hands were much
swollen and used to shake,” and the signature is written, not in a ﬁrm, but in a
shaky or unsteady hand. He also says—“ In my opinion he could not write
with that hand,” and he has stated in his aﬁldavit—“ His hands were so much
swollen and inﬂamed, that he was wholly incapable of using or employing them
in any way.” Dr. Shosheebooshun Seal, who, as a witness, is far more reliable
than Gopaul Ghose, says—“ He could have signed his name with difﬁculty ;
he could contract his ﬁngers to hold a pen to such an extent ; he could have

held a reed pen with his ﬁngers ;” and the signature appears to have been
written with a reed pen, such as is commonly used by Natives in writing in
their own language. The assertion of Gopaul, that the deceased was wholly

incapable of using or employing his hands, is not borne out by the Doctor, who
says “ he could have held a reed pen with his ﬁngers, and could, though with

diﬁ'ienlty, have signed his name.” We cannot but believe the Doctor in prefer
enee to Gopaul, especially as both Mr. Molloy and Mr. Moses have sworn that
the deceased took hold of the will, and afterwards placed it under his pillow
With his own hands, which he could not have done, if he was wholly inca
pable of using or employing his hands. The Doctor, who had seen him
write, speaking to the character of the signature, says—“ It is similar to a
certain extent. The word “ Sree" at the top is not his; it is more clear. The

“Sree” is somewhat like the signature. The rest is 0f 5 Similar Character
The “ Sree” on the English paper (No. 8) is what he used to write.” As the
English paper was written at a time when the deceased was fully able to use
his hand, it is of little value for the purposes of comparisons but, according‘
to the Doctor, the signature to the will is, to a certain extent, similar to his
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usual sigmmture, eXcept the “ Sree" at the commencement, as to which the
resemblance is somewhat weaker.

The differences pointed out are just such as

would be likely to occur, having regard to the state of the deceased at the time
the signature is alleged to have been written; and it would have been a cir
cumstance of grave suspicion, if the signature had been perfectly similar to his
usual signature when in health. \Ve think the signature was written by the,
deceased himself.
The irregularities imputed to Mr. Molloy‘s oﬂice afford a strong argument
in favor of the b01le ﬁdes both of Mr. Molloy and Mr. Moses, who would have
been careful to avoid irregularities, if they knew they

were engaged in a

transaction of a questionable character. The entry of the 15th of April in
the day.book, as far as it relates to the attendance at the house of the deceased,
is as follows :—“ Attending at Shamchurn’s house, when, after seeing the exe
cuted will and ecdicil (unexecuted) read to him, he said he had not made up his
mind asto appointing some ﬁt person as executor besides his wife,and kept the exe

cuted will with unexecuted codicil with him,and promised to letus know on the
subject next day.” It Would have been better had this entry been fuller and more

precise; but Mr. Moses never anticipated that it would be produced in Court, and
made the subject of judicial criticism. It was a rough entry, and was no doubt
made for the guidance of the bill-maker, and not for the purpose of refreshing

his own memory, as to circumstances about which he might at any future time
be called upon, to give evidence in a courtvof justice. The draft bill (D I),
made up from the day-book, embraces a period of nearly two months.

It

contains various items, the ﬁrst of which is dated the 15th of April, and is a
transcript of the entry of that date in the day-book, and the last of which is da
ted the 12th of June. It does not appear when this bill was prepared, but it
must have been prepared on or after the date of the last item in it.

It was

afterwards submitted to Mr. Moses for settlement, and Mr. Moses drew his

pen through the ﬁrst item, as it related to a period during the lifetime of the
deceased, which was not the case with respect to the other items; and he
wrote on the back of another bill relating to a still earlier period, the draft
of a bill (F I), embodying the item which he had stmck out from the draft
bill (D I.) The bill (F I) is as follows :——“Attending you on various occasionS,

conferring on matters of your will, and of authority to your wife to adopt a
son, and advising thereon, and receiving instructions to prepare the same.

Drawing the same accordingly when you sent us your will in Bengsllee,
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executed, with request to attend you to hear the same acknowledged by you.
Attending hearing same read to us when a codicil was added thereto. Attend
ing at your house, hearing same read over to you, and acknowledged when
the codicil was left unexecuted, as you wished to add an executor with your
wife. ” The, statement“ drawing the same" is incorrect, as no will was ever
drawn by Mr. Molloy; but it is just such an addition as a bill-maker would
introduce for the purpose of showing an exaggerated amount of work done.
It could not have been intended to deceive the family, who were aware that no
will had been prepared besides the one executed; or to mislead the Taxing
oﬂicer, whose good ofﬁces were not, so far as appears, intended to be invoked
with reference to this bill. But this, statement in the bill of an imaginary fact,
shows that the bill could not have been prepared with that amount of care,

which would be necessary to the success of any special ulterior object, to be
attained by means of it. It would at least have been pruned of its redun
dancies, and put into such a form as to avoid suspicion. The fact of the de
ceased having acknowledged the will, is not mentioned in express terms, either
in the entry in the day-book, or in the afﬁdavit, in support of the application
for probate in common form; and, because it is mentioned for the ﬁrst time in
the bill, it is supposed the bill was concocted to supply a link in the case. If
such was the object, Mr. Moses was the instrument to carry it out,and he
could have done so more effectually, and with less risk, by substituting another
day-book for the one produced, which is a rough book and could easily have
been replaced ; or, at least, by substituting another sheet for the one containing

the entry, which it was thought necessary to alter. But neither has the day
book, nor the ﬁrst page of the original draft bill, containing the entry taken
from the day-book and struck out byMr. Moses, been suppressed or tampered
with; and both were readily produced when required for the purposes of this

suit.

It cannot be said that the alleged acknowledgment was as much an in

vention, as the alleged drawing of a will; tor while it has never been pretended
that a will was drawn in Mr. Molloy's ofﬁce, it is a part of the Promovent’s case
that a will was acknowledged by the deceased; and Mr. Molloy and Mr. Moses
(not to speak of the Native witnesses) have both pledged their oath to the fact.
It is also to be observed that the statement as to the drawing of a will, has re

ference to the action of the attorney, and was made with a view to giving him
credit for more than he had done; whereas the other statement has reference
to the action of the deceased, and could not have been made with any object

Inch as that referred to. The entry in the day-book was a mere note intended for
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the ofﬁce; but the bill, which was intended to be issued, was an ampliﬁcation
of the note; and, in preparing it, Mr. Moses drew upon the knowledge which
he possessed, and was thus able to supply a fact not expressly mentioned before.
It appears from a memorandum on the draft bill (F I), prepared by Mr. Moses,
that it, as well as the other bill written on the same sheet, were engrossed on
the 19th of some month in 1861, which may be read either as June or July;
and the 13th of April, written over an erasure, is the date of both bills; and
this date, coupled with the circumstance of' its being written over an erasureI

has given rise to much suspicion. If fraud was contemplated what was its ob
ject? What fraudulent purpose could be attained by substituting a date prior to
that of the alleged acknowledgment for some other date ‘1 Mr. Moses is far too
keen to have fallen into the error of antedating a bill, by inserting a date in
consistent with the facts inserted in the bill by himself. But, if to subserve
some improper purpose, it was thought necessary that the bill should hear another
date, it would surely have been safer to have made a fresh copy with the new
date, than to have altered the date in the original copy. Common prudence
would have suggested such a course—a course beset with no difficulties, as Mr.
Molloy, or Mr. Dallas Would not have demurred to sign the second copy, either
as an original, or as a duplicate, if presented by Mr. Moses. It is to be supposed,
however, that Mr. Moses, the shrewd and cautious clerk, was regardless of
himself, and reckless of consequences, and acted in a matter so seriously aﬁfecting

his character, without any care or forethought. \Ve cannot believe that
the bill was concocted, or that the date was altered, in furtherance of any
unlawful or illegitimate purpose. It is much more probable that the bill was
dated by the engrossing writer on the day on which it was engrossed; and that
when brought either to Mr. Molloy, or Mr. Dallas, or to Mr. Moses, or some
other responsible person in the ofﬁce, it was observed, that, though made out in

the name of the deceased, it was dated as of a date subsequent to his death,
and, to cure the inconsistency, the copyist was told to erase the date and insert
the date of the entry in the day-book, which, though the 15th of April, is not
unlike the 13th, and must have been mistaken for the latter date, which has thus

come to be inserted in the bill.
improbabilities.

Any other theory is opposed by the strongest

This is as probable as it is simple and natural, and supplies,

we think, the true explanation of the alteration in the date of the will.

The day-book contains another entry to which reference has been made; it
is this :——“ June 18. Attending receipt of a Bengallee letter from client relating
to the matter of his will—writing an answer advising thereon."

It

is ob
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served that neither the letter, nor the answer, is forthcoming. If the answer
had been written in English, a copy would have been found in the letter-book,
but as it was written in Bengallee, a copy was not kept ; the practice being to
correspond in English, and there being no Bengallee letter-book in an attorney’s
office. As things have turned out, it is a pity that these letters were not preser
ved ; but the fact that they were not preserved affords a reasonable presumption,

-—ﬁrst, that they Were not considered of much importance, and next, that the
present litigation was not anticipated. But, although not forthcoming, Mr.
Molloy, oer. Moses, or the person who wrote the answer, may have been able
to give secondary evidence of their contents ; but no allusion was made to either
of these documents in the examination of any of the witnesses, and, conse
quently, no evidence was elicited with reference to them.
Mr. Molloy has always maintained an unsullied reputation, as an attorney
and proctor of the late Supreme Court and of the High Court, and is entitled
to the highest credit. He had no interest in the matter beyond that of a. proc
tor, and was incapable of saying what he did not thoroughly believe to be true.
Mr. Moses must also be permitted to rank as an independent witness. It is
stated by Mr. Molloy, that he was aware Mr. Moses had received Rs. 10,000 ;
but he was not asked from whom, or on what account, and Mr. Moses himself was
not examined on the point. We must, therefore, conclude that this sum of
money received by Mr. Moses, was not improperly received by him. The
evidence of Mr. Moses cannot be doubted, without also doubting that of Mr.
Molloy, as the evidence of both is substantially the same; and their united
evidence is corroborated, not only by Hurrischunder, Bhoobunnessur, Denonauth,
and Brojohurry, the father of the widow, but also by the widow herself.

It has been observed that the evidence of the widow is to be distrusted,
inasmuch as she speaks to facts which she omitted to mention in her aﬂ’idavit.
It is true she did not join in the allegations as to the preparation, execution, and
acknowledgment of the will; but was it necessary that she should do so, when
these allegations were made by four of the attesting witnesses, and were, to a
certain extent, veriﬁed by Mr. Molloy? We do not think it was necessary
to encumber the afﬁdavit with the matters contained in her evidence; and we

think she had every opportunity of knowing the facts to which she has sworn
Her evidence is most important, as it is given against her own interests, and
that not ignorantly, for she was aware of the effect of adoption upon her rights as
a Hindoo widow, and stated that, in the event of adoption, she would only be
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entitled to maintenance, which means, that instead of having the uncontrolle

disposal of the income of the estate during her life, she would be reduced to a
position of dependence, with only the right to maintenance restricted to the
wants of a Hindoo widow, which, as recognized by the Hindoo law, are few and
inexpensive.

Yet, conscious of all this, she seeks to establish the will, and her

evidence was given with that view. It is said she is in the hands of her father,
and is inﬂuenced by him to support the will, which is necessary to his interests
as the manager of the estate. His evidence is so unsatisfactory, that, as a
witness, we cannot regard him favourably, but we are unable to see how his
position, as it would be on the supposition of intestacy, is improved by a will
authorizing adoption. With his daughter as heiress, he would have the manage—
ment, with such consequent beneﬁts as there might be, during her life, which,
with reference to her youth, might reasonably be expected to extend beyond his
own. \Vith an adopted son as heir, he would only have the management for a
limited period, not exceeding sixteen years, though it might be much less. It may
be supposed that he was inﬂuenced by the fact, that in the case of intestacy he
could only hope for the management during one life, which, after all, might not

fulﬁl the promise of a lengthened duration ; whereas, under the will, he would
be certain of keeping the management, during the infancy of the adopted son and
of ﬁve sons in succession, if such successive adoptions should be rendered ne
cessary by the casualties of death. But the adoption, or successive adoptions,
could only take place in the lifetime of the widow, as the power to adopt is only
given to her ; so that if the adopted son, living at the time of her death, sur
vived her but for a short time, there could be no further adoption, not even if
such son was not the last of the ﬁve to be adopted ; and, consequently, the father
could not depend upon more than one life beyond that of his daughter.
It does not appear that there is in his own family, any one of a proper age
to be adopted ; nor does it appear, that the adoption of a member of his own
family, could personally beneﬁt him more than the adoption of a stranger.
The natural relation of an adopted son, or, if taken from the family
of his adoptive mother, his more immediate relations, would naturally watch his
interests with care, and with jealous care after the death of the widow, as they
would only be too glad of an opportunity to displace the manager, and to get
the management into their own hands. This, however. assumes that, alter
the death of the widow the father Would still be in a position to retain the
management; but this might or might not be. He would not be the natural
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guardian of the adopted son next in succession to the widow, and it is by no
means certain that a Hindoo widow possesses the power of appointing a guardian
by will. What. then, would be his object in preferring a will to an intestacy?
It is proved that he has raised considerable sums upon the estate; but how
does this fact bear upon the factum of the will ? The will was in existence in
the lifetime of the deceased, and long anterior to the date of the loans, and it
cannot be said that the will was made with a view to enable him to raise money
upon the estates; for he could more easily raise money upon a mortgage
which would operate to the full extent of the widow's interest, and possibly to
a larger extent, than upon a mortgage which the infant heir might repudiate on
attaining his majority ; or which might at any time be set aside, in a suit
commenced in his behalf by a relation, or friend acting as his guardian ad 1116171..
If the money raised by the father has been improperly raised, the mort
gage by which it is secured may be questioned, whether the will be pronounced
against or established. prronounced against, it may be questioned to any extent
beyond the widow‘s interest; if established, it may be questioned to the
same extent up to the time of the adoption, and altogether afterwards, and
would not in any respect be protected by the will. The will, if of advantage to
the father, is of very doubtful advantage. He can do nothing under it that he
could not do without it, and he would have no greater facilities for committing
waste as the manager of an infant heir than as the manager of an adult
heiress, unless, indeed, it can be imagined that the infant would be absolutely
friendless—a thing not probable, as any one (Tincowrey not excepted, could,
if necessary, prooeed to restrain waste on his behalf.

If, therefore, the will

is fraudulent, and the fraud is attributable to the father, .he must have com

mitted the fraud without any adequate motive.
cured to be made by undue inﬂuence, a will

He could have forged, or pro
absolutely in favour of the

widow, as easily as a will such as this is; but he did not care to beneﬁt her or

himself substantially; and, judging from the nature of'thc will, his only
object must have been to beneﬁt the soul of the deceased.
The only attesting witness who has not appeared is Mothoormohun Gossamee,
and his absence is a fact open to observation. He was served with a subpccna
on behalf of the l‘romovent, and promised to attend, but did not; but as he
has not been produced, or attempted to be produced, by the other side, it is
clear he has not secede-d from his own party; and it is not improbable that he
has kept away, in consequence of the statements in the joint afﬁdavit of himself
0
i
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and others now admitted to be untrue, as to the signature of Gopaul as an attesting
witness to the will being in his own hand-writing.The other witnesses, however
including Gopaul, have attended and been examined, and the Promovent herself.
though a Hindoo woman of rank, has come into Court in a palanquin and given
her evidence. Iler conduct ‘may be well contrasted with that of Tincowrey,
who has not only kept himself back, although he could have given important
evidence both as to the state of mind of the deceased, and as to what took place
after he arrived at Ranaghat, but has also avoided tendering for cross-examina
tion, any one of the three men who made aﬂidavit on his behalf against the
will. He has no doubt exercised a sound discretion, but in doing so he has
raised against himself a presumption, as strong as the discretion which he has
exercised is sound—a presumption, too, which he has done nothing, either by
way of explanation, or otherwise, to rebut.
The will, as it gives authority to adopt a son, is, according to the judgment
of the lower Court, inoﬁicious. By the Roman law Testaments might be
set aside as irwﬁiciosa, deﬁcient in natural duty, if they totally passed by, (without
assigning a true and sufﬁcient reason) any of the children of the testator;
though if the child had any legacy, however small, it was a proof the
testator had not lost his memory or his reason, which otherwise the law
presumed. But the law of England makes no such constrained suppositions.
The Ecclesiastical Court, however, will require evidence of full and entire

capacity in the testator to support a will which is not an ofﬁcious one,—i
¢., consonant with the testator’s natural aﬁection and moral duties. Moniqﬁore
vs. Montqﬁore, 2 Add, 361-362.

And see Dew vs. Clarke. 3 Add, 207-208_

Tincowrey, the Impugnant in the present case, is not the son of the deceased,

nor a brother‘s son, but a sister’s son, and as such, the representative of another
family ; and he is next heir to the deceased, in consequence of the deceased and
his brothers having died without issue. The codicil, whether valid or not, if
made by the direction of the testath and approved of by him, shows an
intention on his part to provide for Tincowrey, by leaving him a house
worth Rs. 2000, and an allowance of Rs. 50 a month. This, according to our

English ideas, may seem but a canty provision for Tincowrey, having regard
to the fortune of the deceased, but not so according to Native ideas; and,

judging from the position of dependent relatives in Native families, it is proba
ble the deceased never expended upon his nephew so much as ﬁfty rupees a
month; and that, in leaving him a house to live in, and Rs. 50 a month for his
support, he considered he was providing for him with bountiful liberality.
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We are satisﬁed with the evidence as to the capacity of the testator; so that,
on the supposition that the will is inoﬂicious, ' we should have no hestitation
in saying, that the rule which requires evidence of ﬁill and entire capacity
in the testators, to support such a will, has been fully complied with. But is
the will inoﬁcious? It is said by Menu, that a son of any description must
be anxiously adopted by a man destitute of male issue, for the sake of the
funeral cake, water, and solemn rites, and for the celebrity of his name
(Duttaka C'hundreka, 136.) It is expressly ordained in the laws that the adoption
is sanctioned for two peculiar purposes, the one for the sake of funeral cake,
water, and solemn rites, and the other for the sake of progeny. (Rungdma Vs.
Atchma, 4 Moore’s Indian Appeals, 64). Solicitude for his future state, and
the preservation of his lineage, are with him who adopts, the motives to adop
tion. His future happiness depends upon the performance of his obsequies, and
payment of his debts by a son, as the means of redeeming him from an
instant state of suffering after death. The dread is of a place called Put—a
place of horror, to which the manes of the childless are supposed to be doom
ed; there to be tormented with hunger and thirst, for want of those

oblations

of food and libations of water, at prescribed periods, which it is the pious, and
indeed indispensable duty of a son (puttra) to offer. It is true, that, failing a
son, a Hindoo’s obsequies may be performed by his widow; or, in default Of

her, by a whole brother, or other heirs; but, according to the conception be
long'ng to the subject, not with the same beneﬁtas by a son. That a son,
therefore, of some description is, with him, in a spiritual sense, next to indis
pensable, is abundantly certain. (1 Strange, 73-76). This being so, can a
will made by a Hindoo, in compliance with his laws and his religion, as well as

natural feelings, be said to be inoﬂ'icious? Adoption being a substitution for a
son begotten, its effect is, by transferring the adopted from his own family,
to constitute him son to the adopter, with a consequent exchange of rights and
duties. Of these the principal are the rights of succession to the adoptor on
the one hand, with the correlative duty of performing for him his last obsequies

on the other; the right to inherit being correlevant with the right to perform
such religious ceremonies. (I, Strange 97—Rungama vs. Atckama, 4 Moore’s
Indian Appeals 73) So completely is the son by adoption, lopped off from his
natural family, and engrafted in to his adoptive family, that his connexion with
the former, as it regards inheritance, ceases from the moment of adoption, and
he becomes the son of the adoptor with all the rights of a son. A son adopted
being in the position of a son begotten, why should a will be inoﬂicious Which
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gives the power to adopt? Tincowrey has no more reason to complain of the
adoption of a son by the widow, than he would have bad, if the adoption had
taken place in the life time of the deceased, or if a. posthumous son had been
born. But it is said the deceased had no mind to adopt, or he would have
adopted in his lifetime. ‘We agree with Mr. Doyne that a Hindoo does not
adopt in his lifetime, unless he is prepared to acknowledge that he has lost the
power of procreation ; for, if his wife is sterile, he may marry another wife,
and is enjoined to do so after the lapse of a certain time. There is nothing
to show that the deceased behaved himself to be sterile; and although it is
in evidence that his wife had some internal disease, which, unless cured, would
incapacitate her from hearing children, yet, as it is not suggested that the
disease with which she was affected was incurable, it is not unnatural to sup—
pose that he expected she would, under careful treatment, soon be restored
to health. This would account for his not having attended to the subject of
adoption till his own life was despaired of. It is also said that the idea
of adoption was suggested to the deceased, and did not originate with him. It
does not appear that he ever made it the subject of conversation; but is it likely
that he, a Hindoo and childless, should never have made it the subject of anxi
ous thought? There is no doubt, that the authority to adopt given .by the
will, was suggested to him in the ﬁrst instance by Mr. Molloy, and then, on two
occasions, by Mr. Moses, acting by the instructions of Mr. Molloy; and it may
be, though this is not in evidence, that he was in some degree inﬂuenced by
the wishes of his young wife, and some other members of his family. But it
is no part of the testamentary law of England that the making a will must
originate with the testator ; nor is it required that proof should be given of the
commencement of such a transaction, provided it be proved that the deceas
ed completely understood, adopted, and sanctioned the disposition proposed to
him, and that the instrument itself embodied such disposition (Constable and
Bailey vs. Tufnel and Illason, 4, Hagg., 477—3 Knapp, 122.) As in the
present case the capacity of the deceased has been established, it is, we think,
impossible, having regard to the evidence of Mr. Molloy and Mr.- Moses, not
to believe that the deceased completely understood, adopted, and sanctioned
that which was suggested to him—viz., to give his widow authority to adopt.
In the case of Bamundoss Moolcerjee vs. Mussumutt Tarrinee, 7 ﬁloore's
Indian. Cases, p, 203, cited by Mr. Paul, the Right Hon. T. Pemberton
Leigh, in delivering the judgment of the Privy Council on the ﬁrst point in
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the case, says—“ An observation, however, is made by the Sudder Dewanny
Court that the Zillah Judge, with respect to two of the attesting witnesses, has
spoken of them from his own knowledge, as being what he calls professional
witnesses, persons of no character, and therefore, entitled to no credit whatever.
He does not ay that, as we understand him, from his own personal knowledge
of the parties, as being in the habit of coming before his Court.

Now the

Judges in the Sudder Dewanny Court have passed a severe censure upon the
Zillah Judge for making that observation. Their Lordships think it right to
say, that in that censure they do not at all concur. It is of great importance
that the Judge should know the character of the parties, and it is of great ad
vantage to the decision of the case, that it is heard by a Judge acquainted with
the character of the parties produced as witnesses, who is capable, therefore, of
forming an opinion upon the credit due to them.” That case may—though we
exPress no opinion upon the point—be an authority for the course taken by the Court
below, of importing into the consideration of this case their knowledge of the evi
dence disclosed before it in another case; but it certainly is no authority for the
position, that we, sitting as a Court of Appeal, would be justiﬁed in referring to
that other case, or, without such reference, in acting upon the impression, made

by it upon the Court below.
This Court, though not possessed of the same advantages as the Court below of
forming an opinion upon the credit due to witnesses, has equal advantages with
it of forming a correct opinion upon questions of pleading and of Hindoo law,
upon the evidence of witnesses of undoubted credit, upon the documentary
evidence in the case, and also of probabilities arising from the conduct of the
parties, from their respective interests, from the absence of material witnesses,

and from the fact of the deceased being a Hindoo and childless, and other admit
ted facts. But whatever be the position of the Court, as regards advantages on
the one hand, or disadvantages on the other, it cannot, as a Court of Appeal, be
relieved ﬁ'om the duty of examining the whole evidence, and forming for itself
an opinion upon the whole case. (illuzldoosoorlun Sundial Vs. Surroopchunrler
Sir/car Chowdry, 4 Moore’s Indian Appeals, 433.) The evidence of Mr. Molloy
and Mr. Moses supplies parts of the history of the case which dovetail with the
other parts supplied by the Native witnesses, whose evidence therefore is, to a
certain extent, entitled to credit. The willingness of the deceased, on the 10th
of April, to make a will similar in its provisions to the instrument now pro
pounded; his competency, admitted as well as proved, on the 14th, the date of
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the alleged will; his having acknowledged the instrument as his will in the pre
sence of Mr. Molloy and Mr. Moses ; and the oﬂ'iciousness of the instrument as
a testamentary disposition, having regard to the feelings of a Hindoo in the
position of the deceased,-——are strong facts in the case, and have greatly inﬂuen
ced our minds in coming to a conclusion, different from that expressed in the
judgment of the Court below. We think the will was prepared in accordance
with the instructions of the deceased, was read to, approved, and executed by
him, and was afterwards, with a perfect knowledge of its contents, acknowled
ged by him as his will ; and we pronounce for the full force and validity of the
instrument as the last will of the deceased.

The rule of the Privy Council, not to disturb a judgment of a Court in
India upon a question of the credibility of witnesses, unless it is manifestly clear
from the probabilities attached to certain circumstances in the case, that the
Court below was wrong in the conclusion drawn from such evidence—(Misadee
Mahomed C'azin Sherazee vs. illeerza Ally Jllahomed Shooshy and another, 8
llloore’s P. 0. Cases, p. 110)—however necessary as regards a Court of Appeal
far removed from India, would hardly be extended as one equally necessary, and
applicable with the same strictness, to a Court of Appeal in India, which has the
opportunity of calling witnesses, and has all the advantages to be derived from a
personal acquaintance with the people, their feelings, habits, and character, as

well as other local advantages. But giving full effect to the rule in its applica
tion to the present case, we think that it is clear from the probabilities attached
to certain circumstances in the case, that the Court below was wrong in the

conclusion drawn from the evidence before it.
Thee ﬁ'ect of our decision, is to reverse the sentence of the Court below, so far

only as it pronounces a. gainst the validity of the will, and condemns Promovent in
costs. She will be entitled to her costs of the appeal, as well as of the original
suit, out of the estate; but the Impugnant having alleged forgery, and failed to
prove the allegation, must consider himself fortunate, if he has to ~pay no costs
but his own.

As no question as to the codicil has been raised by the memorandum of Ap
peal, or discussed at the Bar, we do not feel ourselves called upon to express

any opinion upon this part of the case.
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VICE ADMIRALTY JURISDICTION.

WILLIAM Bnown AND omens
vs.
Tun PILOT Blue on VESSEL CALLED THE “KEDGEREE.”

A Government Brig employed in supplying Pilots to Vessels at the Sand
heads was arrested under Proceedings in Rem. Held that the Brig by 21 and 22
Vic. c. 126 had become the property of the Crown, and as such was entitled to the
same exemption from arrest as all other Queen‘s ships, and that the Proceedings
in Rem. were therefore illegal.

The Advocate General and Mr. Eglinl-on (Ofﬁciating Standing Counsel)
for the Impugnants.
Mr. Doyne and 1111-. Lowe for the Promoventsl
In this case one of the Pilot Brigs, the ‘Kedgeree, had come into
collision with a vessel called The Golden City. The Master of the vessel,
William Brown, one of the Promovents in this suit, thereupon obtained

an order from this Court for the seizure of the Brig.
immediately put in force, and the Brig arrested.

The order was

The Advocate General now moved, that the order'and warrant of arrest
besuperseded, and the vessel released. An afﬁdavit of Captain Hill, Assis~
tant to the Master Attendant, stated the full particulars.
There were
two methods of proceeding in the Court of Admiralty, viz., in persona/m,
by issuing a monition to the parties complained against, and in rem,

by seizing the ship.

(2 Brown’s Law of Admiralty, p. 396.)

But as

this vessel was sworn to be the property of Her Majesty, and employed
in the public service, the latter - remedy was not applicable, and a war

rant had been improvidently issued.

The reason for allowing an arrest of

ordinary merchant vessels, was, obviously, because absent owners, and the
commanders of vessels, could not generally be made to satisfy the damages.
In this ease, however, no such reason existed, and the practice ceased
accordingly.
(Abbott on Shipping.)
The Court of Admiralty had
declined to issue a. monition to the Lords of the Admiralty in the case
of a troop-ship, which was complained against for a collision, and its
was clear, that a vessel, whether of war or otherwise, in the public service,
was unlike a merchant-vessel, and was not amenable to the ordinary

process of Courts of Admiralty, but was considered as extra commerci'um.
(The Prinz Frederick, 2 Dodson's Reports, p. 451.) Here the property in
1.
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this vessel under Act 21 and 22 Vic. c. 106 sec. 39, was vested in
Her Majesty for the purposes of the Government of India, and it could
never bethat vessels of this description could be liable to this summary
process, especially, when other and suitable remedies by ordinary action
and suit in the Admiralty, which did not exist against the wrongful acts

of servants of the Crown in England, were fully provided by the law, as
applicable to this country against the Secretary of State, in respect of the
acts of his servants in matters like these.
1111'. Eglinton on the same side, argued, that the case must be consider
ed with reference to the admitted facts, from which it appeared that the

Brig was at the time of the seizure the property of the Queen, and
actually engaged in the service of Government. Under these circum
stances, the arrest was illegal—ﬁrstly, as opposed to Public Policy; and se
condly, as being an arrest of property vested in Her Majesty for the
a

purposes of the State.
Mr. Justice JlIorgan asked how it was shewn that the property was
vested in the Queen ?

Mr. Eglz'nto-n said it was admitted upon the afﬁdavit, and even if
formerly belonging to the East India Company, the Brig was transferred
to the Crown under‘21 and 22 Vic.e. 106. Then, if the vessel was the
property of the Queen, the Athol, 1. W. Rob. 3%, was an authority to
show that she could not be arrested. This principle was in effect
recognised in Winter vs. ﬂlz'les, 10 East. 578, and in Attorney Gciwral
vs. Donaldson 7 M. and W., 422, where it was laid down that the goods of

strangers, whilst in any of the Royal Palaces, could not be taken in
execution, and a, fortiorzl, therefore, could not chattels, vested in the Queen
herself, wherever situate. No distinction could be drawn between a Ship of
\Nar,as in the case of the Atlz-ol, engaged in the service of the State, and
a Pilot Brig so employed. Each was performing her respective duties,
and the question was, whether those duties were on behalf of Government,
and in the exercise of authority derived from the Executive. That was
admitted in the present case, and the rules founded upon Public Policy
applied, and would have applied equally before the 21 and 22 Vie. c.

106.

In Egcrlon vs. Bownlow, 41 H. L. C., p. 1. Lord Truro, said: “No subject
can lawfully do that which has a tendency to be injurious to the Public or
against the Public Good—which may be termed Public Policy, in relation to

the administration of the Law.” Here the arrest of the Brig defeated her
usefulness for public purposes, and if the arrest were legal, there was nothing,
should circumstances arise, to prevent a similar state of things, with
reference to every other vessel belonging to Government.
Mr. Doyne, on behalf of the Promovent, said that the question raised
by this rule was, whether or nota Pilot vessel plying her vocation at the
Sandheads, has the same privileges as a Ship of War. I: "res quite clear
that the position of the two is altogether different. Supposing a Ship of
War to enjoy exemption in rem, that exemption was enjoyed upon two
grounds: ﬁrstly, because it wouldxbe just as contrary to public policy to

arrest a ship of ivar on service, as it would be to arrest a soldier on
service, which was manifestly illegal; and, secondly, because such an arrest
would be derogatory to the Crown, which ought to be approached by a.
Petition of Right. Inasmuch as proceedings in Admiralty are altogether
in rem, they are conducted against the vessel itself, just as if the vessel
itself was actually guilty of the wrong. How then, he asked, did the

Pilot vessel stand upon the same footing as a vessel of war.

Pilotage

was not compulsory; the Pilot vessels were not engaged in service; nor
did they cruise against an enemy. They stood altogether upon another
ground. Why, then, should it be said they are not liable to arrest for
collision ? All that the Crown had to do was to give security, and the
vessel would be released. There was no means of giving Jurisdiction
against the vessel except by its arrest. His learned friend, the Advocate
General had said that there was another remedy. So there was, for an action
might be brought at Common Law, if his client could ﬁnd out against
whom to bring it. It had been decided by the Court in appeal in the case
of Nicholson vs. Mounscy, 15 East, p. 384, that the Captain was not liable

for the negligence of his subordinates, so that the case resolved itself into
the question of ﬁnding out exactly, which individual Pilot put the helm in a
particular way at a particular time, and bringing an action against that parti
cular individual; in which event, if he could pay the amount, his client
might recover damages. Although, therefore, there were theoretically two
remedies, practically there was only one: therefore it had always been
customary to proceed against the ship as the Actor and the Reua.
Mr. Justice Morgan asked whether he (the learned Counsel) was

Prepared with any precedent in English Law.
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Mr. Dayna replied that he was not prepared with any such precedent,
though he was by no means inclined to admit, that the vessels belonging to
the Trinity House in England, were not liable to seizure. But, indeed, it
was not necessary to look at English Law. Matters in India were on a
very different footing. Prior to 21 and 22 Vic. c. 106 (An Act for the better
Government of Iii/72'1"), India was under the government of the Company
which was nothing but a Company of merchants. The remedies against
such a Company were precisely the same as against private individuals.
Pilot vessels, therefore, were seizable prior to 21 and 22 Vic. c. 106, and it
was difﬁcult to see how that Act could alter the law in such respect. From
the case of Nicholson vs. Jllou'nsey, 15 East, p. 384:, and Lane vs. Cotton 1 Salk
p. 17, it was quite clear that no action would have lain in such a case as this
against the Secretary of State in Council prior to 21 and 22 Vic. c. 106, and he
(the learned Counsel) submitted, that the Secretary of State in Council was
introduced, solely to save the dignity of Her Majesty. That was the reason

why it was enacted, that all suits should be brought by the Secretary of State
in Council.

The state of things now was exactly identical with the state

of things existing prior to 21 and 22 Vic. c. 106, and there seemed tobe
little doubt, but that if a person recovered in an action against the Secretary
of State, he might seize the Pilot Brig, just as, under the old system, he
might have proceeded against the East India Company by Sequestration.
Mr. Justice llforgan. inquired whether the learned Counsel knew of any
case in which property vested in the Crown had been seized.
Mr. Doyne replied that he did not remember any such case, but the
reason was that the cases reported all had reference to England, and an action
of this kind against the Crown would be an action “ comm nobis.” He
thought it ought to be admitted that the seizure of the Pilot Brig was legal.
It was the only remedy which could be had, for any attempt against the
Senior Pilot would clearly be futile, as he would at once ride oﬁ' upon the
case of Nicholson vs. Mounsey 15 E p. 384.
The Advocate General in reply, mantained that the argument on the other

side, confounded two things which were quite distinct, via, the liability of Go
vernment for the acts of their servants in certain departments, and the property
of the particqu proceeding complained of, via, the anest of this vessel,

belonging to Government, and engaged in the public service. It was contended
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that the parties would be without remedy, or that the remedy would be
difﬁcult, unless this method of arresting a Government vessel were allowed.
There was no want of proper remedy under the Statute 21 and 22 Vic.
against the Secretary of State, in an action properly brought for wrongs
committed by his servants. That was decided in October 1861, in the case
of the P. and 0. Company vs. the Secretary of State. Diﬂiculties, in
adopting known remedies, even if they existed, would not justify the

use of an illegal process.

It had been shewn that two remedies were

open ordinarily in the Admiralty, viz, 1st, in personam, by proceeding by
monition, ‘&c.; and, 2nd, in mm, by seizing the ship. No reason had been
assigned for not resorting to the former, and no authority had been given for
adopting the latter in the present case, to which such remedy was inappli

cable, the property belonging to the Crown.

The authorities applicable to

Ships of 'War were in principle applicable also to these vessels, both classes
being exempt from commercial remedies, as belonging to the Crown and the
public service. As to the illustration of Pilots in the River Thames being
liable for collisions, they were notoriously not under the Home Government,
but were controlled by a Corporation called the Trinity House. It had
been said this was a merely formal seizure, but it was one, on which, in default
of appearance, the Court might order a sale, and so change the property in
the vessel.

Mr. Justice Morgan remarked that if the Secretary of State would
enter an appearance, probably the other side would be willing to give up the
seizure.
The Advocate General said, that, though no obstruction was for a moment
contemplated to the just course of the law, he had no authority to assent
to such a step, but, on the contrary, would be acting against the tenor of
his instructions, if he did any thing having the semblance of not protesting
against the illegality of the ar-parte proceeding which had taken place. The
question now was, whether this arrest was lawful. He submitted that the
property belonged to the Queen in trust for ,the Government of India, and
could not be seized except in aeecutz'on of a decree, and under the provisions
of the Statute, which was a very different redress to the present ex-parte
order for arrest before the case was heard.
lilr. Justice Morgan.—The Pilot-Brig Kedge'ree having been arrested by

warrant issuing from the Vice Admiralty Court ina cause of damage by
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collision an application has been made tot he Court on behalf of the Government,
for the release of the vessel from the custody of the Marshal, on the ground
that the Kulyeree is the property of the Crown, and was, when the collision
happened, employed in the public service.
In ordinary cases of collision between private vessels, the owner of the
damaged vessel, if he resorts to the Court of Admiralty for redress, has the
choice of three modes of proceeding—viz., personally, against the owner or
against the kmaster, or in mm, against the ship itself which caused the
damage. The last mode of proceeding, by arrest of the ship, offers, it is
said, the greatest security for obtaining substantial justice, in furnishing
security for a prompt and immediate payment. (See The Volanf, 1
Rob
387.) But it is not, like certain processes in other Courts, merely a mode of

compelling the owners.

For if the owners do not appear to the warrant

arresting the ship, the proceedings go on without reference to their default,
and the decree is conﬁned exclusively to the vessel. In the case of The Bold
Buoaleugh (7 illoore P. C'. 267) the nature of this proceeding was explained.
The Privy Council there held, that, by the collision of two vessels, 0. claim
or privilege attaches to the ship causing the damage, in favour of the owner
of the injured vessel, and this maritime lien is inchoate from the moment

the claim or privilege attaches ; and when carried into effect by legal process
by a proceeding in Tom, it relates back to the period when it ﬁrst attached.
The Advocate General contended that the chgeree being the property
of her Majesty and engaged in the public service, is, like the Queen’s ships
of war, not amenable to the ordinary process of Courts of Admiralty; and
he cited two cases in support of this argument. In one of them (The Prinz
Frederik 2 Dodson, p 451) the question whether a foreign ship of war, lying in
an English port, was liable to the civil process of the Court of Admiralty

in a cause of salvage at the suit of British subjects, arose, but was not
determined, but in a case there mentioned (The Camus) Lord Stowell appears
to have held that, as against the Crown, or vessels the property of the Crown,

the Court had no jurisdiction.

In the other case cited The Athol., 1 W.

Rob 37%, one of her Majesty’s troopships having caused damage by collision,
the Admiralty Court refused a monition against the Lords of the Admiralty
to answer in a suit for damage. No case has been mentioned in which a
vessel belonging to the Queen has been arrested; and I ﬁnd it stated in the

argument of Counsel in the late case of the LﬂZtl 32 L. J. (Admiralty, p. 58)
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that “there is no instance of suit brought in this (the Admiralty) Court
against a ship which is the Queen’s ship; in such case it is always against
the oﬁicer commanding ;" and the cases of the Swallow and the Inﬂerible
(Swabey 30-32) are referred to. It appears to me upon these authorities,
some of which relate to Queen’s ships other than ships of war, that the
Kedgerc-e, being the property of the Queen and engaged in the public service,
would, in England, be held exempt from arrest. It was urged by Mr. Doyne,
who opposed the application, that the liability of the ship to arrest stands
on a different footing in India: and that as she would have been subject to
process while the property of the E. I. Company, she is equally subject
to it now, under the provisions of the 21st and 22nd Vic. 126, the

Statute by which the Government of India. was transferred to the
Crown.
By the 39th Section of that Statute the real and personal estate of the
E. I. Company was vested in her Majesty to be applied and disposed of for
the purposes of the Government of India. The property thus vested in the
Crown is expressly declared to be subject to certain liabilities; whatever suits,
remedies, and proceedings, might formerly be had and taken against the
E. 1. Company, persons may still have the same against the Secretary of
State in Council of India, and the property vested in the Crown is liable to
the same judgments and executions, as it would have been liable to, while
vested in the Company. The effect of these provisions is, that, notwithstand

ing the transfer of all the property of the E. I. Company to the Crown, the
rights and remedies of private persons against such property, are in a great
degree preserved. When it is said that the vessel would have been liable to
he proceeded against before the Statute, and that all former rights and
remedies are still preserved by the Statute I do not know on what grounds
either proposition can be supported. It may be doubted whether a vessel belong
ing to the government of the East India. Company and engaged in duties of a
public nature like the Kerlyeree, would have been held liable to this Admiralty
process. Many of the reasons for exempting the Queen's public vessels, were
equally applicable to the exemption of the Kerlgcree, while the property of the

East India Company.

But it is not necessary that I should determine this

question, because, whatever the former liability of the vessel, the effect of

the Statute is, in my opinion, that the chgeree having become the property
of the Crown, is entitled to the same exemption from arrest as all other

Queen's ships.

The words of the Statute preserve and continue all such
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remedies as may be had by means of persona! suit against the Secretary
of State in Council, but they do not, in my opinion, authorize proceedings

in rem such as the present. The “liabilities” reserved by the 39th Section
are liabilities which must be enforced by personal suit and execution.
One argument in support of the proceedings against the ship was the
difficulty of pursuing with effect any other remedy. That diﬁiculty, if it
really exists, which I need not now consider, cannot affect the result of the
present application. The warrant of arrest was unadvisedly issued, and must
be quashed.
Judgment accordingly.

ORDINARY ORIGINAL CIVIL JURIsnIc'rIou.
AVDALL versus KELso.

A Tag, though not saﬂ‘icientlg powerful to perform the service, undertook to

tow a Ship from the Sandheads to Calcutta.

The Captain of the Ship, though

infomed by the Pilot that the Tag was too weak for the task, allowed her to make
the trial, but was ultimately obliged to throw her oﬂ‘. Held that nothing could
be recovered upon the original agreement, but that the Tug was entitled to a
“quantum meruit" for work and labour done.
This was an action to recover the sum of 1100 Rupees upon a Promissory

Note.
Mr. Graham for the Plaintiﬁ‘.
Mr. Hyde for the Defendant.
In this case the Plaintiff was proprietor of the Tug Banshee, and the
Defendant was Captain of the ship Conﬂict, which arrived of the Sandheztds
on the 10th of November last. The Conﬂict, a. large vessel, having 500 troops
on board, was waiting for a Tug a short distance below the Floating Light,
when she was signalled by the Banshee, which offered to tow her up to Calcutta
for Rs. 1,600. After some discussion as to price, the terms were ﬁxed at Rs.
1,100, and an agreement in the form of a Promissory Note was drawn
up for that amount. The Banshee then went off for a Pilot and brought him

to the Conﬂict.

It appeared that, while the Tug was passing from the Pilot
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station to the Conﬂict, the pilot told the Captain that his Tug was not
sufﬁciently powerful to tow the Conﬂict, a. fact which was also testiﬁed
to by several other pilots. The Captain of the Tug urged that they might give
him a trial, and was allowed to take the Conﬂict in tow. On arrival at
Saugor Roads the pilot refused to go further, and notiﬁed his refusal to the
Captain of the Conﬂict in writing. The Captain of the Banshee thereupon
proceeded with his Tug to Kedgeree, and telegraphed from that place to Messrs.
Avdall & Co., at Calcutta. The telegram stated that “the Conﬂict was a heavy

tow, and that the pilot would not pass her.”

No reply was received to this

message prior to the starting of the Tug, and on her arrival at the Conﬂict

she found her already in tow of the Sestos.

The Captain of the Tug there

upon declared that a breach of contract had taken place, and that he would
remain by the Conﬂict until her arrival in Calcutta, to which the Captain
of the Conﬂict answered that he might remain by him as long as he liked,

but that he would do so on his own responsibility. An offer was subsequently
made by Messrs Gladstone, Wyllie, & Co., to pay Messrs Avdall &; Co., Rs.

100, being the diﬁ'erence between the Rs. 1,100, the sum originally stipulated,
and Rs. 1,000, the amount paid to the Sestos for her services. This Messrs
Avdall 8t Co., refused to accept, and the result was the present action.
'

M'r. Graham, for the Plaintiﬁ', contended that the Captain of the Conﬂict was
a man of great experience, and ought to have made himself acquainted with
the qualiﬁcations of the Banshee before engaging her.

If he had not done so

he must take the consequences. In any case the Plaintiﬂ' was entitled to
a quantum meruit for towage as far as Diamond Harbour, up to which point it
was allowed on all sides, that the Banshee could proceed without danger.
Mr. Hyde, for the Defendant, referred to the case of Cutter vs. Powell
6T. R. p. 320, and urged that the contract was a whole and entire contract
$0 tow the Conﬂict from the Sandheads to Calcutta, and that nothing
could be

recovered

upon

the

document.

The

Tug

moreover,

at

the

time of making the agreement, was incapable of performing what she had
undertaken. If, however, the Court should be of opinion, that any thing
could be recovered by way of indemniﬁcation for work done, independently
0f the agreement, the sum of Rs. 100, which had been already offered, Would
be amply suﬂicient, that sum being the difference between the Rs. 1,100,
originally agreed upon, and the Rs. 1000, which the Captain of the Conﬂict

had been forced to pay, in consequence of the inefﬁciency of the Tug.
Q
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Mr. Justice Walla—This is an action brought to recover Rs. 1,100 up'on
a promissory note, for hire of the Banshee from Sea to Calcutta.

The substan

tial issue is, whether under the document annexed to the plaint, the Plaintiff
is entitled to recover the sum of Rs. 1,100. or any part thereof. Plaintiff’s case
is that a ship was seen about ﬁve miles from the outer ﬂoating light. The
Banshee was then the only Tug in the market. It does not appear from
the evidence of the Captain that he made enquiry as to the power of the
Banshee, but he had a right to suppose that a steamer offering herself was
a proper vessel to tow him. According to the terms of the agreement
the Captain of the Tug undertook to tow the vessel up to Calcutta. The ﬁrst
question is, whether the Tug possessed sufﬁcient power to tow the Conﬂict
to Calcutta.

Every witness, exoept one, has admitted that the steamer did not

possess sufﬁcient power. One of the Plaintiff's own witnesses, Mr. Bensley,
says “I would not have taken the ship in tow of the Banshee over the
James and Mary on that day." Mr. Dunbar, another witness called by the
Plaintiff, says that “there would have been risk in taking the Conﬂict up
in tow of the Banshee.” I do not believe that there is a single pilot in
Calcutta, who would have taken the vessel in tow of the Banshee, up to
Calcutta. All the witnesses called by the Defendant depose to the danger of
so doing, and even the mate of the Tug stated that there was risk. We have
thereforeall one-sided evidence, to the effect that it would have been a
dangerous thing, to have allowed the Conﬂict to be towed to Calcutta by the
Banshee. I am therefore of opinion that the Captain of the Banshee undertook
to do that which he could not perform, and that the agreement falls to the
ground in toto.

Had the case rested here I should have given a verdict unhesi

tatingly for the Defendant; but there is another thing to look at.

The Captain

of the Conﬂict instead of dismissing the Tug, remained in tow of her as far as

Saugor. If he had dismissed her at once, as soon as the pilot told him that she
was unﬁt to tow the Conﬂict, I would not have granted a single farthiug.
But this was not the case. The Captain of the Conﬂict chose to proceed in
tow of the Banshee as far as Saugor Roads. I think, therefore, that I cannot
do otherwise than grant a proportionate sum to the proprietor of the Tug.
The distance from where the Conﬂict was picked up to Saugor Roads, is about

two ﬁfths of the whole distance to Calcutta, and I therefore give a verdict
for the Plaintiff of Rs. 410. As there have been faults on both sides, both
parties will pay their own costs.
Decree accordingly.
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(Before the Ho-n’ble Sir Barnes Peacock, Kt., and the Hon'ble Mr. Justice Morgan.)
KISSORYMOHUN ROY 'vs. RAJNARAIN Sm.
Two notes are stolen from A, which B (not a bond ﬁde holder for valuable
Consideration) tenders to C in payment for certain articles. 0, not knowing
B, refuses to deal with him, whereupon B brings D who is known to C, and the
purchase is male by him.

Held, that the part which D performed in the trans—

action, amounted to a “ conversion of the notes to his own use,” and that he is
liable to A.
1111'. Bell and JD. Doyne, for the Appellant.
The Respondent was unrepresented.
In this case, which was an appeal from a decision of Mr. Justice Wells,
it appeared, that two notes of Rs. 1000 each, had been stolen from the Plaintiff,

and subsequently presented by a certain Bengalee, in part payment for some
gold leaf, which he wished to purchase. The vendor of gold leaf, not being
acquainted with him, refused to have any dealings with him, whereupon the

Bengalee brought a friend who was known to the vendor of gold leaf, and
sought to, carry on negotiations through him. To this the vendor consented,
and the friend, since made defendant, bought the gold leaf, and tendered
the notes, which were duly accepted. The notes having been‘traced into the
hands of the gold-leaf merchant, an action was brought by Kissory Mohun
Boy, the party from whom they had been stolen, against Rajnarain Son,

the party who paid them to the gold-leaf merchant.

On the occasion of

the ﬁrst trial, two issues were raised, namely, ﬁrstly, as to “ whether the notes
whre or were not stolen,” and secondly, “Whether or not the defendant

converted them to his own use.” The ﬁrst of these issues was decided
in the afﬁrmative and the second in the negative, it being held that the
part which the defendant discharged in the transaction did not amount to a.
conversion in Law. Upon this issue the question now came on for discussion
in appeal.

The Chief Justice—When ﬁrst I came into Court this morning, I was
of opinion that the learned Judge who decided this case in the ﬁrst in
stance had come to a. correct conclusion, but after hearing the arguments and
examining the cases adduced by Counsel, I have changed my mind. The
doctrine of conversion, so far as regards this question, is laid down in Mr.

Justice Buller’s Nisi Prius p. 33. (a), and well illustrated by the cases 0
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Perkins vs. Smith, 1 Wilson, p. 328 and Parker vs. Godi‘n 2 Strange p. 813. There is
also another case, namely Stephens vs. Elwall, 4. M. and S. p. 259 which was not
cited in the argument, but which is strongly in favour of the Plaintiﬂ‘. Now in
this case we cannot enter into the relationship between the Bengalee and the De
fendant. It is sufﬁcient that the Defendant became indebted to the gold-leaf mer
chant, and discharged his debt with the notes, and I am of opinion that he con
verted these notes to his own use, when he discharged his debt. We think there
fore, that the learned Judge who tried this case, came to an erroneous conclu
sion. I must say that if I had been trying the case, without the references
which have been so fully made, I should have arrived at the same result. N0
issue was raised at the ﬁrst trial as to “whether or not the Bengalee had
taken the note bond ﬁde for valuable consideration,” and we do not therefore
think it necessary to send the case back, for the purpose of ascertaining
whether the Bengalee did, or did not, have an actual property in the notes.
The learned Judge in the ﬁrst instance decided the ﬁrst issue, viz, “ that the notes
were stolen,” and we have now decided the second issue, cz'z, “ that the
Defendant converted them to his own use.”

As no other issue was raised, we

are entitled to assume, that the Bengalee could not have proved, that he was
bond. ﬁde entitled to the notes. \Ve therefore reverse the decision of the
Lower Court, and decree that Defendant pay to the Plaintiff the value of
the notes, with interest at 6 per cent, from the date of the commencement
of the suit.
Decree reversed accordingly.

VICE AanALTY JURISDICTION.
(Bofcre the Honble Mr. Justice Morgan.)
WILLIAM PHILIP COLLOM AND OTHERS cs. THE Sm? Cnownmcmm.
Measure of Remuneration for Salvage Services.
This was a suit to recover Rs. 20,000 for Salvage Services, rendered to
the Chowringhee by the Promovents, on the 14th and 15th of July 1863.
The Advocate General and JlIr. Wood-reﬁll for the Promovents.

Mr. Eglinton and J!r. Neumrch for the Impugnants
In this case it appeared that Mr. Collom, Captain of the Phoenix
Tug belonging to the Calcutta Steam Tug Association, observed the Chow
ringhee on the ground oﬁ‘ Sanger Roads. The Chowringhee made signals of
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distress, and Mr. Collom having taken the Kenyon, of which he was then in
tow, to a safe anchorage, went to her assistance. His efforts to drag her off
the ﬁrst evening resulted in the loss of a Hawser, but the next morning the

attempt was renewed with success.

The Chowriughee was then towed up

by the Phoenix as far as Mud Point, where she discharged the Tug and
proceeded up to Calcutta in charge of her Pilot. The owner of the Phcenix
demanded Rs. 20,000 salvage money, and Rs. 3,500 were offered by the
Chowringhec. This offer was declined, and the result was the present
action.
JIr. Eglinton for the Impug'nants.—N0 doubt in cases of salvage the
Courts are inclined to take a liberal view with reference to the salvors’
claims, but at the same time each case must be decided with reference to its
own merits.

Here, as usual, the evidenceis contradictory, and in such

cases the Court will consider with whom the onus of proof lies. (The
Nymph, Evans, Dig. 1862.) The tender had been refused, and it rested
with the Steamer to prove it inadequate. The ingredients of salvage services
were well laid down by Sir John Nicoll in the Salacia 2 Hag. Ad. Rep.
262. The facts proved, even on the Promovents case, did not come within
that deﬁnition, and the assistance afforded by the Phoenix amounted to a

meritorious towage only, for which Rs. 2,000, part of the Rs. 3,500 tendered,
formed a suﬁicient remuneration. Until the return of the Phoenix to Cal
cutta all parties had treated the service as towage, and it was clear that there
had been no particular enterprize by the steamer. She had been signalled
by the Chowringhce to take her off, and since the latter was aground, the pilot
in charge of the Kenyon, then being towed by the Phoenix, was bound by
the rules of the service to send the Steamer to her assistance. Neither was
the weather tempestuous, nor the ship in any sort of distress. It was
true she had taken the ground, but the evidence showed she remained
upright on a mud bottom at the end of the ﬂat, and in the then state of

the weather might have so remained for days without injury to herself, as in
fact had happened with other Vessels, which had grounded on the same

spot.

True, bad Weather might have come on, but what the Court had to

consider was, the degree of impending danger at the time of rescue, and
contingencies which might possibly have arisen, could not properly be con
sidered, in estimating the amount of the salvage reward. The logs and
other documents written at the time, and before the parties had any idea of

litigation, all showed that the position of the Ship was in no way critical.

It
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had been suggested that the Chowringhee was amongst breakers. The
evidence, however, showed nothing but a ground swell extended beyond
Middleton Point; and if the state of the river had been, as represented,
clearly the passing of the Hawsers, and other communication in small boats

between the Tag and the Ship, could not have been eﬁ'ected as they had. As
regards the degree of labour and skill displayed by the Phoenix, the former
resolved itself into the ineffectual effort on the evening of the 14th, termini»
ted by the Hawser breaking,——a result owing apparently to her own laches. and
the twenty minutes towage on the morning of the 15th,which ended in the ship
getting off. The Tug remained near the ship all night, but that passive service
was covered by the sum tendered. As to skill, there had been none, for it
appeared probable, that, but for the breaking of this Hawser, the ship would
have got oﬁ‘ on the evening of the 14th. The Tug had never been in danger
At no time had she ventured above a few feet from the Channel, and then

with her anchor down, and had never less than three feet of clear water
under her. A good deal had been said of the value of the ship and cargo,
and no doubt they were worth upwards of two lakhs of rupees. The value,
however, did not form the sole test as to the amount of Salvage. The
proportion of salvage given was greater when the value of the ship’s cargo
was small, than where it was large (The J. Diron, Evans Dig, 1860 p. 223),
and the Court did not recognize the rule of proportion as imperative, but
lookedto the whole facts of each particular case The Salacia 2 Hag, Ad.
Rep. 263.

Upon the whole, this was a case of trivial merit, for which Rupees

2,000 was sufﬁcient reward, the balance of the Rupees 3.500 tendered, being in

respect of the detention of the steamer, and her loss of Cable- It would
be proved that the ship could in any case have been got off on the 15th
without the aid of the steamer, by using the Bower anchor.

Under all the

circumstances this suit should be dismissed.
The Advocate Gmwral, in reply—The simple question at issue is whether
this service is one of salvage or ordinary towage. It has been called by the
Impugnants a slightly meritorious towage. In this case it never can be consi
dered as having been a mere towage service, nor was it ever considered such
by them until they came into Court to-day. The Captain of the Clwwringhec
states that he merely went on board the Tug to ﬁnd out the sum required to
tow them 011' : that is clearly inconsistent with the pilot, who states that he
told him to make a. bargain, lest a. salvage claim should be advanced. The
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Tag was taking out another vessel, and it cannot be supposed she would aban
don that, and go to the assistance of another, for a. mere towagc remuneration.
Moreover, of the miserable sum of Rs. 3,500 oﬁ'ered, the lmpugnants have
themselves estimated 2,000 Rs. as due on the salvage.

The question, there

fore, is, by their own conduct apart from the general evidence, reduced to one
of the amount of salvage. In the case of the Fort George lately decided in
this Court, there was not the slightest danger to the solving vessel Columbo,
Risk and hazard to the salvors. though often one of the ingredients in a.
salvage claim, are not essential ingredients in a case of salvage. In Maude
and Pollock, page 4:19,salv( we is deﬁned to be “ the compensation allowed to
persons by whose assistance a ship or boat, or the cargo of a ship, or the
lives of the persons belonging to her, are saved from danger or loss, in cases of
shipwreck, capture, or the like .” It was also laid down in the case of the Galatea
4 J ur. 1064, that a service which originally commenced as a mere towage
service may, if new circumstances arise, become a. salvage service. In the
case of the Fort St. George the Regulations of the Board of Trade are
referred to, which intimate that Steam vessels rendering salvage services
should be favorably regarded. It has been said, that,
this and that had
been done, she would have got oﬁ', but nothing is easier to speak to, than the

success of a manoeuvre which has not been tried. If it had not been for
the assistance of the steamer coming to the help of the Chowrz'ngliee, she
must have inevitably foundered, and the reward that ought to be given to
the Promovents in a case like this, ought to be most liberal, having regard
to the admitted value of the ship, cargo (£23,000), and the extreme peril
she was in, when rescued by the aid readily afforded by the steamer. It had
been treated, as if the service in the morning and that of the previous day

were distinct and separable, and that the former only being effective, nothing
was to be considered regarding the latter. But in the case of the

Philanem-ic, which was decided a few years ago in this Court, one-eighth of
a small value was awarded for a less meritorious service performed by a steam

Tug.

Here the damage sustained by the Tug, amounted to Rs. 1300, which

being deducted, the present claim would be less than one-twelfth of the value.
There had never been any equivocation on the part of the Tug as to a, salvage
claim being advanced, or tending to make the other party believe, it should
be treated as a towage service. In the case of the Dream, there was a.

suggestion of bad faith in this respect, and the Court found there was
much reserve in making the contract.

Even there the Court, thoughunwill-v
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ing to assist the Promovents, awarded two per cent.
tender is wholly insufﬁcient.

At that rate even, the

But considering the facts of this case,‘ and

the great value of the ship and cargo saved from absolute loss, although
there had been probably no great risk to the salvors (which was not a neces
sary ingredient), the Promovents’ services are not to be measured by the
actual work, but are entitled to a very liberal reWard. The sum claimed
was, on the authorities, not exorbitant. The Captain of the ship had been
willing originally to leave the decision to the arbitration of Messrs. Gordon
Stuart (it Co., but now that danger was over, a prudent and parsimonious

spirit had induced the agent of the ship, to endeavour to cut down the reward
to the more value of the labour expended.
Mr. Justice Morga1t.—The facts of this case are reasonably certain,
and applying the principles which determine salvage awards as laid down

by Sir John Nicoll to the facts proved, I think the services rendered must
be considered as salvage. \Vhether, however, those services are of that
highly meritorious class which will induce the Court to give a large award,
is another question. Referring to the salvage deﬁnition of Sir John Nicoll,
there is upon the evidence, no reason to suppose danger or risk to the life
of any party engaged in this transaction. Neither do I ﬁnd any par
ticular amount of enterprise to have been exhibited. Probably the master
of the Phwnia; was anxious to engage, in What proved to be a proﬁtable
undertaking, and he proceeded as soon as he could to the Chowringhee. With
regard to Skill, it seems likely that the Phwnic would have succeeded in
getting the ship off on the evening of the 14th, but for the hawser break
ing—an accident which seems to have resulted from the steamer putting
on steam, before the state of the tide properly allowed of it.

Then, as to

any risk, which the steamer may have been put to.—At one stage of the

case I thought the Tug had been in considerable danger. But it appears,
under the circumstances of the steamer’s position, and having her steam up,
that the danger to her must have been but small.

If necessary, her hawsers

could have been cut, and use made of her engines to keep off the bank,
Even in the squall, therefore, I think the steamer was not subjected to any
risk. Tried, therefore, by the various tests I have referred to, the services
rendered were certainly not of a highly meritorious nature. The value
is, no doubt, an important element in considering the amount of salvage to be

awarded, and here it is considerable. But the whole case must be looked to.
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The remaining point is one upon which 'I have felt some diﬂiculty
—-that is the position of the ship : whether she was actually in con
siderable, or any, peril. The evidence upon this part of the case is con
ﬂicting. My deduction from the evidence of Mr. Phipson, the Pilot on
board the Chowrtnghee, is, that the vessel was, on the 14th, in a very critical
position ; and whatever her master may now state as to his ability to get her
OH with the aid of steam, by getting out her bower anchor, it is quite clear
that, up to the time when she was actually taken off on the 15th, no actual

attempt to do so had ever been made by the parties on board. They seem to
have contented themselves by signalling for assistance; and the terms of the
signal itself, “ Will you tow us off?” seem to imply that the parties on board
the Chowringhee intended to ask for something more than mere towage
service. The after acts of the parties on both sides seem to corroborate this
view. With regard to the duration of the Promovents’ eﬁ‘orts, they must
not be conﬁned to the twenty minutes which it took to get the ship off on
the 15th, but her unsuccessful eﬁ'orts in the evening of the 14th, her at
tendance during the night, and in the early morning, and her towage to Mud
Point, where she ﬁnally parted with the Chowri'nghcc, must be considered.
Upon the whole, I am of opinion that the services rendered were salvage
services, but wanting in many of the ingredients which render such services
unusually meritorious. The amount claimed by the salvors Rs. 20,000,
is certainly exaggerated. On the other hand, the amount tendered seems to
me inadequate.

I think that having

regard to the fact, that the ship

was in great danger, and having regard also to the value of the vessel and
cargo, the sum of Rs. 6,000 is a fair amount to award for salvage. The
tender having been insuﬁicient, the Admiralty rule will prevail, and the
Impugnants must pay the costs.
Decree accordingly.
JANNSEN AND OTHERS vs. DUNDAS AND OTHERS.
A Commission for the examination of Witnesses will be issued, even though
the muse is entered upon the Peremptory Board of the rim , if the issuing of such

Commission is not calculated to prejudice the Dcfemllmts, or to subject them to
loss or inconvenience.
Mr. Bell, for the Plaintiﬁ's, applied for a commission to Ceylon for the

examination of witnesses, regarding the loss of the ~Nova Scotia, and the
state of the cargo saved.
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Mr. Paul, for the Defendants, showed cause, contending that the ap
plication ought to have been made earlier. It had been the practice of the
Court not to‘grant such applications on the day on which the cause was
pcremptorilyﬁxed. That Defendants were in many cases anxious, and in
this present case were very desirous, to have the case determined with
out further delay.

Mr. Justice Wells—said he thought it would be a denial of justice to
say that a commission should not issue. The question to be asked was
“Would the Defendant suﬂ'er by it.” In this case the action was againstI
an Insurance Company, and no one would suffer in character by the de
lay. He was of opinion that the granting of the commission was not calcu
lated either to prejudice the Defendants, or to subject them to any loss or
inconvenience, and that, although the application was made on the day of
the cause being on the Peremptory Board, it was a matter for the discretion
of the Court to grant a commission to examine witnesses. No sufﬁcient cause
had been shewn, and the commission would issue on the payment of the
costs of the day, and of the costs incurred by the postponement of the trial.
Commission issued accordingly.

Hues, BALFOUR, & Co., vs. Enwsun, DUNDAR, KILBURN, & Co.
Colourable mm» of Trade mrks.—Absence 0f Fraudulent intmdion—In
junction granted.
This was a suit for an injunction to restrain the Defendants from using
trade-marks or tickets being colourable imitations of the trade-marks of the
Plaintiffs.
Mr. Hyde appeared for the Plaintiﬁ's.

Mr. Graham appeared for the Defendants.
ln this case it appeared from the afﬁdavits that the Plaintiﬂ's, extensive
manufacturers in Manchester, have been for the last ten years in the habit of
exporting for sale to, and selling in Calcutta, Turkey red dyed piece-goods
marked with a peculiar trade-mark, which they have had in use for the last
forty years. The trade-marks so employed consist of a crane in gold upon a
green ground, with the words “ Heugh, Balfour, and C0." printed over, and the
word “ Manchester" underneath in the English language. A few months ago
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it came to the knowledge of the Plaintiﬂ's’ agents, Messrs. Gladstone, Wyllie,
and C0., that the defendants had imported for sale, and were selling in the
Calcutta market, goods of a similar kind, but of an inferior quality, bearing a
trade-mark, which is a colourable imitation of that used by the Plaintiffs.
rl’he only material diﬂ'erence between the two marks was in the words used
Messrs. Kilburn and Co. consented to receive no more goods bearing a similar
mark, but declined to forego the sale of the stock in hand.

Hence the present

action, the object of which was to obtain a perpetual injunction against the
sale.
lllr. Graham on behalf of the defendants, referred to the case of Burgess
vs. Burgess 22 L. J. p. 675, and contended that no injunction ought to be granted,
inasmuch as the defendant acted unwittingly, and without any intention of
defrauding the Plaintiffs. Their afﬁdavit shewed that they were not aware of
the facts till a month before the plaint was ﬁled. They had already consented

to receive no more goods with the ticket objected to, and the Plaintiff had no
right to ask for more.
Mr. Hyde for the Plaintiff urged in reply, that the case of Millingto'n, and
For 3 Mylne and Cr. p. 33 distinctly shewed that an injunction would be granted,
where there was no intention on the part of the offending party to defraud. In
this case no intention to mislead on the part of Messrs. Kilburn and Co. was
alleged by the Plaintiffs, but that circumstance did not in any way aﬁcct the
Plaintiﬁ's‘ right to the injunction prayed for.
Mr. Justice Walla—It appears from the afﬁdavit on behalf of the Plaintiﬂ's,
that Messrs. Gladstone, Wyllie, and Co. have acted for some years as agents of
Heugh, Balfour, and (10., who have been in the habit of consigning to them
certain Turkey red dyed goods bearing a. peculiar ticket. These tickets have
become well known in the market, and are called by the Natives Hurgellah
tickets. The Defendants have for some months past been importing, and
exposing for sale, and selling in Calcutta, Turkey red dyed goods of an inferior
quality, bearing a trade-mark, which is a colourablc imitation of the trade-mark
of the Plaintiffs. It must not be supposed that cases in this country are
always to be decided on the same principle as those in England. Allowance
must be made for difference of circumstances. The point which we have to
consider here, is not, whether the resemblance in the tickets is sufﬁciently
strong to mislead Europeans, but whether it is great enough to enable Native
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dealers to pass oﬂ' the one ticket for the other. Mr. Kilburn in his aﬂidavit
calls this a pelican ticket, while the other is a crane ticket. Setting aside the
similarity of the birds themselves, their position is the same, their colour is
the same, and the ground upon which they rest is the same. The only mate
rial difference is in the words, and these, Natives, uuacquainted with the
English language, would be unable to distinguish. I have no doubt what
ever as to the one being a counterfeit of the other. I wish to state particu
larly, thatI do not for a moment attribute any intentionto mislead on the part
of Messrs. Kilburn and Co. Their aﬁidavit clearly states that they were
unaware of the fact till a month ago. With regard to the conduct of Messrs.
Stirling and Co., of Glasgow, who consigned the goods to Messrs. Kilburn
and 00., it is not very creditable. They appear to have committed an act of
piracy, and to have palmed off a large quantity of their goods upon Messrs
Kilburn and Co. in an unjustiﬁable way. With respect to the arguments of
Counsel, Mr. Hyde who represents the Plaintiﬁ', relied upon illillington and For
3 Myl and Cr. p. 33. In this case it is distinctly laid down that it is not necessary
to show fraud. This principle has never been impeached, and the case of Bur
gess and Burgess 22 L. J. p. 675., cited by Mr. Graham, so far from supporting
the case of the Defendants, rather upholds the view taken by the Plaintiffs, for
Lord Justice Turner expressly adopts the principles laid down in Millz'ngton

and For.

In the case of Croft vs. Day 7 Beav. p. 84! Lord Imngdale says that

a man has no right to sell goods under forms and symbols of such a nature
and character, as will induce the public to believe that he is selling the goods,
which are manufactured at the manufactory of another person. In Holloway
vs. Holloway 13 Beav. 299, the Master of the Rolls laid down the same principle
I am therefore of opinion that the Plaintiff has distinctly made out his case,
and that he is entitled to the injunction which he asks.
Perpetual injunction granted with costs.

SIKH'UBCHUND AND ANOTHER 'b‘8. SCORINGMULL AND ANOTHER.

The High Court under Letters Patent, Section 12, has Jurisdiction in
all cases where the amount claimed is over Rs. 100, whatever may be the amount
received. Persons improperly bringing suits in the High Court, which fall within
the Jurisdiotzbn of the Small Cause Cowrts, may be mutated not only in their own
costs, but also in those of the Defendant.
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This was a suit to recover Rs. 843-12 for damages from the Defendants,
who had failed to fulﬁl their contract to supply the Plaintiffs with 10 bales of
grey long cloth, each to contain 60 pieces, at ﬁve rupees four annas and nine
pies per piece.
11h. Justice lVeZIs said that the Plaintiffs had, owing to the evidence
adduced by them being defective, failed to prove that they had sustained dama
ges to a larger amount than Rs. 75, and that he was prepared to give a ver—
dict for that amount with costs; but before doing so, he would take timeto
consider whether, with reference to the amount of the verdict, the Court had,
under Section 12 of the Letters Patent, jurisdiction to entertain the case.
On the following day accordingly His Lordship delivered Judgment :—
Mr. Justice Wells.—In this case as the Plaintiﬁ‘s failed to prove that they
had sustained damages to a larger amount than Rs. 75, I reserved the question
whether the High Court had jurisdiction to entertain the case. The question turns
upon the construction to be put upon the exceptive clause of Section 12 of the
Letters Patent—“ Except that it shall not have such original jurisdiction in
cases falling within the jurisdiction of the Small Cause Court at Calcutta, in
which the debt, or damage, or value of the property sued for, does not
exceed one hundred rupees.” The words, “ sued for,” clearly indicate what
was intended, via, to give this Court jurisdiction in all cases in which the
amount claimed is over Rs. 100. It was not intended to restrict the jurisdic
tion of this Court to cases in which the amount recovered, whatever might
be the amount claimed, is over Rs. 100. If such had been the intention,
the Court would, in many cases, have been in this anomalous position: it
would have had full jurisdiction over the case from its inception up to the
very moment of giving judgment, and would then ﬁnd that the conclusion at
which it had arrived had the effect of depriving it of jurisdiction. I hold, with
the concurrence of the Chief Justice, that I have jurisdiction in this case;
and I therefore give the verdict which I originally intended to give, via, for

Rs. 75 with costs.
No doubt the effect of this decision will be to enable the Plaintiff in every
case, to claim such an amount as will give this Court jurisdiction; so that a

case which ought properly to be brought in the Small Cause Court might be
brought here. But it is not likely that a Plaintiﬁ', who does not expect to '
recover so much as Rs. 500, will willingly incur the expense of coming into
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this Court, when he can obtain a judgment as speedin and with less expense
in the Small Cause Court. But if in any case he should be tempted to do so
for any improper purpose, such as vexing, or harassing the defendant, and
should fail to show that he has acted bond-ﬁde in claiming more than he has
recovered, the Court has the power, under Section 187 of Act VIII of 1859,
of punishing the Plaintiff, not only by depriving him of his own costs, but
also by making him pay the whole or some portion of the Defendant's costs.
The evil, therefore, if it should arise, will ﬁnd a remedy of the most effectual
kind, when the question of costs comes to be considered.
L. Cmmcusm. vs. Bnomuaurn MULLché'z RAJKISSEN DUTT.

A Paym- for Honor, though entitled to the same remedies_upon the Bill as the
Party for whom Payment was made, is not entitled to bring a suit, in his own name,
and on his own behalf, for the value of the goods for which the Bill was drawn.
Advocate General for the Plaintiff.
Elm-parts against the Defendants.

The Advocate General applied to have the name of the ﬁrst Defendant struck
out on payment of costs, and that he might be allowed to proceed with the case
against the other Defendant.
Mr. Justice llforgan.—Plaintiﬁ' sues to recover a sum of 10,365 rupees,
being the amount of two Bills of Exchange drawn in London by David Low,
and accepted by the Defendant, Brojonauth Mullick. The plaiut alleges
that the Oriental Bank, the holder of the Bills, duly presented them for pay
ment ; that the said Defendant did not pay, and that the Plaintiff afterwards,
upon protest, paid the Bills for the honor of the drawer. It is further alleged
in the plaint, that the Bills were in fact drawn by Low on Brojonauth Mullick,
on behalf of himself (Brojonauth Mullick), and the other Defendant, as partners
in trade, in payment of goods supplied to the Defendants as partners, and
otherwise, on a consideration of which the Defendants jointly had the beneﬁt,
and that the Defendant, Brojonauth Mullick, accepted the Bills on behalf of
the partnership, although in his own name.
The Defendant, Brojonauth Mullick, has been adjudged insolvent ; and
the issue of law now raised between the Plaintiff and the Defendant, Rajkissen

Dutt, is whether any legal cause of action is stated in the plaint against the
last named Defendant.
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One who pays a Bill of Excmr honor, has his
action against the person for whom the payment was made, and against all
others to whom that person could have resorted for reimbursement. The
Plaintiff who paid for the honor of the drawer, Low, had a clear right of suit
against Brojonath Mullick, the acceptor of the Bills. But the Bills being
drawn on Brojonauth Mullick alone, and accepted by him in his own name, the

drawer had no right of suit against the ﬁrm, for it is a strict rule that the
name of the ﬁrm must be used, otherwise an action cannot be maintained

against the ﬁrm, even where a partner having signed his own name only, the
proceeds were in reality applied to partnership purposes (see the cases cited
in Byles onBills, p40.) It follows that on these Bills the Plaintiff cannot
sue the ﬁrm, or the Defendant, Rajkissen Dutt.
The Advocate General, for the Plaintiff, contended that the rule by which
a person who pays a Bill of Exchange for honor, acquires the rights, and is
entitled to, the remedies of certain other parties, is extensive enough to autho

rim the Plaintiff to maintain a suit against the Defendant, Rajkissen Dutt, for
the value of the goods in respect of which the Bills were drawn, in like man

ner as Low might have done. The form of the pluint is not adapted to any
such claim on the part of the Plaintiff; but assuming that this contention is
open to him, and also that Low had a right to sue‘ the Defendant, Rajkissen
Dutt, for the consideration of the Bills, it appears to me that that right is
vested in Low alone. I can ﬁnd no authority to show that the rule of the
Law Merchant, which confers certain remedies on the person who pays for
honor, has ever been so far extended as to permit him to bring a suit in his
own name, and on his own behalf, for the value of the goods for which the

Bills were drawn.

The issue must be found against the Plaintiff.

ADMIRALTY Jumsmcnos.
Tm: GARLAND vs. THE Dnaooos.
In this case, a collision had taken place at Sea in the Bay of,Bengal of Jagger.
nath Pagoda, between the Ship Garland, and the Ship Dragoon, both be
longing to Hamburgh. The Captain of the Garland claimed Rupees 18,884,
damages. The owners of the Dragoon Jlsputcd the Jurisdiction of the Court.

Mr. Eglinton (Slandin Counsel) and Mr. Wilkinson for the PromQVents.
Mr. Lowe and Mr. Woodroﬁ'e for the Impugnants.
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This was a suit promoted by the Ship Garland against the Dragoon, in res~
pcct ofa collision which took place between them in the Bay of Bengal, off the
J uggernauth Pagoda, on the 18th of September last. Both ships were_foreign
vessels belonging to Hamburgh, and the question arose whether the Court had
jurisdiction to entertain the suit.

Mr. Eglinion on behalf of the Promovents.—As to the jurisdiction of the
High Court to try this case, I submit that it has the same power as was pos
sessed by the late Supreme Court in Admiralty and Vice-Admiralty cases.
That the Supreme Court would have had jurisdiction, must be admitted, and
the 31st Section of the Charter establishing the High Court, gives and em
powers it to exercise all such civil and maritime jurisdiction, as was exercised
by the Supreme Court as a Court of Admiralty, or by any Judge thereof as
Commissary to the Vice Admiralty Court. The 26th Section of the Charter
of 1774, gives Admiralty jurisdiction to the Supreme Court, with power to try
and determine all causes civil and maritime, within the limits therein speci

ﬁed. The other side will no doubt contend that the operation of this section
is conﬁned by the 28th Section to British subjects, and gives no power to
the Court over foreigners. But there are numerous cases to shew that the
Courts of Admiralty at home have exercised jurisdiction over foreign vessels
coming within the limits of their jurisdiction. The Johann Frederick I. W.
Robinson’s Reports p. 36 is an authority. In that case a protest entered
against the jurisdiction of the Admiralty Court, in a case of collision, upon
the ground that both vessels were the property of foreign owners, and that the
collision occurred whilst they were in the prosecution of their respective

voyages upon the high seas, was overruled. Further, the Vice Admiralty
Commission of July 1822, and also the 2 Will. IV. C. 51, Section 6, clearly
conferred jurisdiction upon the Supreme Court in cases like the present.

By

the 6th Section of 2. \Vill. IV. C. 51, it is enacted, that in all cases where
a ship, or vessel,

or the master thereof, shall come within the local limits

of any Vice Admiralty Court, it shall be lawful for any person to commence
proceedings in any of the cases (of which this is one) mentioned in the
Section, in such Vice Admiralty Court, notwithstanding the cause of action

might have arisen out of the local limits of the Court, and to carry on the
same in the same manner as if the cause of action had arisen within its limits ;

and since the several powers exercised by the Supreme Court up to the period of
its abolition, were by the Charter of the High Court conferred upon the latter,
the Master of the Garland is entitled to have this suit heard and determined

here, and it is submitted that the protest against the jurisdiction of the Court
should be overruled.
31r. lVoodroﬁe.—Whatever jurisdiction the High Court has in\ Ad.
miralty and Vice Admiralty cases, it derives from the 31st Section of the
Charter, the words of which are “ the said High Court of Judicature at Fort
William in Bengal shall have and exercise all such civil and maritime

jurisdiction, as may now be exercised by the said Supreme Court, as a Court
of Admiralty, or by any Judge of the said Court, as Commissary to the
Vice-Admiralty Court, and also such jurisdiction for the trial and adjudication
of prize causes, and other maritime questions arising in India, as is now vested
in any Commissioner or Commissioners appointed by Us, or Our predecessors,
under the powers given by an Act passed in the Session of Parliament, held

in the 39th and 40th years of the reign of his late Majesty George III. for
establishing, 8m.”
Under this Section, therefore, I contend it is only
empowered to try causes that arise in India, and it cannot assume a jurisdic
tion over matters, which have not arisen here. That this was the intention
of the Legislature would appear from the whole scope of the Charter. The
39 and 40 George III, c. 39. empowered His Majesty, His heirs, or successors
to issue a commission from His High Court of Admiralty in England for the
trial and adjudication of prize and other maritime questions arising in India.

The words “ in India” will be seen by reference to the 26th Section of
the old Charter to mean questions arising “in, upon, or by the sea, or,
public rivers, or ports, creeks, harbours, and places overﬂowed within the ebbing
or ﬂowing of the sea, and high water mark, within, throughout, and about
the said three Provinces, countries, or districts of Bengal, Behar, and Orissa,
and all the said territories or islands adjacent thereto, and dependent thereupon,

8w.”

Therefore the extent of the jurisdiction under that Charter, only ex

tends to acts done on the seas between high and low water marks.
The Court—What words in the Charter conﬁnes the jurisdiction between

high and low water marks?
Mr. Woodroﬁe.—The words “in, upon, or by the sea, &c., or places
overﬂowed within the ebbing and ﬂowing of the sea.”

This is more plainly

seen to be the limit of jurisdiction by the words used in the Vice Admiralty
Commission of July 1822.

These words are, I contend, equivalent to the

words “ in India” used in the Charter of the High Court, and the present
case is therefore not legally cognizable by it.
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The case of the Johann Frederick relied upon by the other side is distin

guishable from the present.

There the collision took place within British

waters, and the owners of the Delos and the Johann Frederick were both

foreigners, and of different nations, and for the Court to refuse to exer
cise jurisdiction in such a case would amount to a denial of justice, since
the injured parties then would have to wait until the vessel which had done the
injury returned to its own country, an event which might never occur, and if
she did, they might have to follow her to the most distant part of the globe.
But in this case, besides the fact of the injury having been done some twenty
ﬁve miles off land, in the Bay of Bengal, and not in India, both vessels belong
to owners of the same country, and there will be no hardship or denial of
justice, since each will return to the same port where they can have their case
adjudicated upon in their own courts. All the circumstances in the case of the
Johann Frederick must co-exist to give jurisdiction to our Courts; it cannot
thereforebe regarded as an authority, to govern the present case. I submit
therefore, both upon the construction of the Charter, and upon the fact of the
vessels being owned by foreigners of the same country, this Court has no
jurisdiction.
Counsel for the Promoveuts were not called on to reply.
Mr. Justice Levinge.—I am clear, the Court, on the Vice Admiralty side,
has jurisdiction in this case. The 31st Charter of the High Court gives that
jurisdiction, and sitting here as a Judge of that Court, I have the same power

as the Chief Justice, as Commissary of the Vice Admiralty Court. formerly
possessed. I do not consider the Section bears the construction contended
for by Mr. Woodroﬁ'e. The jurisdiction is the same as that of the Admiralty
Court in England. In deciding the question of jurisdiction, it is necessary
to refer to the old Charter of the Supreme Court, which bore mostly, if not
entirely, on the Admiralty jurisdiction, and did not touch the Vice-Admi
ralty jurisdiction; therefore it is not now necessary to determine the meaning
of the words “high and low water.” If the law stood only on that Charter,
the 28th Section would have the effect of conﬁning the jurisdiction to British
subjects, a view which is corroborated by the 156th Section of the 33rd of
George III. Cap. 52. which probably does not extend the civil side of the
Vice Admiralty Court, but enlarges the jurisdiction in criminal trespasses, and 1
maritime causes. As to the meaning of the term “ maritime causes” it is not
necessary for me to here to consider. The 39 and 40 George III 0. 79 did
not direct a commission to issue, and I have not been referred to any Act
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which did.

The Section in that Act refers to commissioners in “ prize causes

and other maritime questions arising in India,” and this it is which is referred

to in the 31st section of the Charter of the High Court.

The Vice Admiralty

Commission was issued on the 19th July, 1822, and I apprehend it"is impos_
sible to_ﬁnd larger words, conferring authority and jurisdiction on any Court,
than those used in the Commission, more especially in the latter portion of
it, where the words used are “ with cognizance and jurisdiction of all _other

causes whatsoever, civil and maritime, which relate to the sea, or which in any
manner or way, respect or concern the sea, or passage over the same, or
naval or maritime voyages performed, or to be performed, or the maritime
jurisdiction aforesaid, with power also to proceed in the same according
to the civil and maritime laws and customs of our said Court of Admiralty,
&c.” It is impossible to imagine larger powers, but to clear up all doubts as

to the extent of the jurisdiction of Colonial Vice-Admiralty Conrts, the
2 Will. IV. 0. 51 was passed, and the 6th Section declared that “ where a
ship, or vessel, or masters thereof should come within the local limits of any
such Court, it should be lawful for any person to commence proceedings in
any of the suits therein mentioned, namely, for Seaman’s Wages, Pilotage,
Bottomry, Damage to a ship by Collision, &c., notwithstanding the cause of
action might have arisen out of the local limits of such Court.” Under that
Statute, I am of opinion that this Court has jurisdiction to try the maritime

causes of any ships, whether foreign or British, wherever the cause of action
may have accrued, provided the ships come within the jurisdiction of this
Court. In this view I am justiﬁed by the decisions of the Courts in the cases
of the Johann Frederick I. W'. Rob, p. 35. Cope v. Doherty 4 K. and J. p. 367.
Thede Ranger and The Diana both reported in 32 Law J. J. N. Ad. Ca., p. 49.
p. 57. In the two former cases the vessels belonged to foreign owners, and in Cape
vs. Doheriy they were both American vessels. The collision did not take place
within the local limits of the Court, yet the jurisdiction was upheld by both
the learned Judges who tried thecases. In the Wild Ranger the question of
jurisdiction was not doubted.
There is ' no limitation of jurisdiction in
favor of foreign vessels for damage sustained on the High Seas, and the Court
will exercise jurisdiction whenever they come within its limits. The case of
the Diana, quoted by Mr. Woodroﬁ'e, is very much in favor of the jurisdiction.
In that case a collision occurred between two British vessels in Dutch waters,
and the Court held that it had jurisdiction. The accident occurring within
three miles of the Coast has nothing to do with the question, (see the case
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of the Saxonia 31 Law Jour. N. S. Ad: Cas p. 201). I am of opinion that
whether this accident happened in the middle of the Bay of Bengal, or with
in three miles of the coast, is immaterial, for if the vessels afterwards came

within the local limits of the jurisdiction of the Court, they became liable
to it. It would be a very oppressive rule indeed to exclude foreigners from
prosecuting these claims in our Courts, and oblige them to take proceedings
in persona/m,- so where there is a Court competent to exercise jurisdiction it
will do so; nor is there any hardship in this, for the British law is not enforced
on foreigners: they only become subject to the Les Fori and not to the‘Lese Loci

(see de la Vega vs. Viannu, I Bar. & Ad. 285.) I therefore rule that this
Court has jurisdiction, and I shall proceed to try the case.
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BHOYBUBCKUNDER Doss AND Snxuun'rr Bsmnoszr Dossns
vs.
Minnuncnusnun Punsmmc AMI) omens.
A Hz'ndoa woman may at all times we either alone, or jointly with her husband.

The Court has power to strike out of a Plain! parties 'impi-opsrly intro
duced.

'

Mr. Reed for Plaintiffs.

Advocate General, Mr. Eglintmz, and Mr. Lowe for Defendants.
This was an action brought by the Plaintiffs, husband and wife, against the
Defendants, for an alleged assault upon the wife.
On the part of the Defendants it was contended that, independently of the
merits of the case, the suit ought to be dismissed, inasmuch as the husband

was wrongly joined with the wife, who, being a Hindoo woman, ought to have
sued singly.
Mr. Justice Levinge said that two points were raised in this case—namely,
(1) Whether, in an action for assault upon a. Hindoo wife, it is improper to
join the husband as Plaintiff; and
whether it is competent to the Court
at the hearing of a cause, to strike out of the Plaint the names of parties im
properly introduced. He had considered the matter carefully, and was of
opinion that there was really nothing in either objection. It was perfectly
true that a Hindoo wife had an undoubted right to bring an action alone, and
to recover damages. That position was expressly recognized in Macphersou’s
Code of Civil Procedure, p. 13, where it was said that a “Hinon or Ma
homedan woman is at all times competent to sue as if she were unmarried—
eveu to sue her husband." That circumstance however did not preclude a

husband from joining his wife as Plaintiff, which he had a right to do upon
two grounds—ﬁrstly, upon the ground of public policy, and, secondly, because
the husband had a claim upon any damages which the wife might recover.
That fact was clearly laid down in Shamachurn’s Digest, Vol. II., p. 758. He
therefore thought that the husband was not improperly joined. As to the
second point, he was of opinion that the (Yourt had power to strike out of a

I’laiut parties improperly introduced.
the ends of justice.

To hold otherwise would be to defeat

The case was then heard upon its merits, and a verdict given for the De
fendants, with costs.
Decree accordingly.

1

~
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CRIMINAL JURISDICTION.
_
v
a. I REGINA vs. Gowcn Doss“
I
. ,;.; .TheOourt has no, power to dispose of Fines inﬂ'icteduapon Prisoners. Such
power exists in Government alone.
Mr. Lowe for the Prosecutor
The Advocate General for the Crown.
In this case a ﬁne of 1000 Rs. had been inﬂicted upon one Goluck Doss,
who had been found guilty of stealing certain articles belonging to the prose
cutor. Arule n-isi was obtained by Mr. Lowe, the prosecutor's Counsel, calling
upon the Crown to show cause, why the prosecutor should not be indemniﬁed
out of the ﬁne imposed. The question, having been fully discussed by the
Advocate General on the one side, and Mr. Lowe, on the other, His Lordship
delivered Judgment as follows.
'

Mr. Justice Morgan.—I do not think I have power in this case to make
the order asked for, which is, that prosecutor maybe allowed compensation
for the property stolen from him, cut of the proceeds of a ﬁne imposed on the
prisoner as part of his sentence, and since levied. By the Charter of the

Supreme Court all ﬁnes were reserved to the King, but the 29th Section of
the Charter, and the Statute 9, Geo. IV, C. 74,, S. 52 empowered that Conrt to
compensate prosecutors out of ﬁnes, levied by, or transmitted to the Court.
In 1851 Her Majesty granted by Letters Patent to the East India Company,
and their successors, all amercements, ﬁnes, and penalties, reserving by a pro
viso the power of the Supreme Court, to make satisfaction to prosecutors
out of ﬁnes. By the Statute 16 and 17 Vic. C. 95, S. 27, it was enacted
that all ﬁnes and penalties incurred by the sentence or. order of any Court of
Justice, within the territories under the government of the East India Com
pany, and all forfeitures for crimes, &c., “shall (as part of the revenue of
India) belong to the East India Company, in trust for Her Majesty for the

service of the Government of India.”

Then follows a proviso, empowering the

Government to make any grant or disposition of the property to any relative
of the person from whom it may have accrued. or to any other person, or per
sons. By the Statute 21 and 22 Vic. C. 106, S. 39 all rights to ﬁnes, penal

ties, and forfeitures which the East India. Company then had, were ff vested
in Her Majesty, to be applied and disposed of, subject to the. prolvisions of
this Act, for the purposes of the Government of India."
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By these two Statutes all ﬁnes are transferred absolutely to the Govern
ment, and the. right to grant or dispose of them, is now, it seems to me, in' the

Government alone.

The power given to the Supreme. Court by the"Gh|mtelv

and Act ,above cited, and expressly reserved by the proviso in the 'Letters
Patent of 1851, is not noticed in the later laws, and must, in my opinion, be
deemed to be abrogated. At least the effect of the later legislation on the

powers given by the Charter, is to render the present existence of that'powe'r
so doubtful, that I decline to make the order asked for.

'
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$1!an DHAUXSEE
cs.
Tan INDIA German. STEAM NAVIGATION COMPANY LIMITED.
' One of the Defendants' Flats, while carrying certain Hides-belonging to the

Plaintiﬁ', struck upon a projection tmbedded in the River, and was lost. The Bill of
Ladiny contained the following exceptions, viz.——“ Difﬁculties or casualties of Navi

gation, and all and every danger and accident of the River and Navigation what;
soccer.” An action being instituted to recover the value of the Hides, it was
held (1) That the casualty fell within the words of exception, and (2) that, conn'.
daring the enormous risks incurred in the navigation of the River, the words there

not unreasonably large.

'

'

‘'

'

'

x '

In this case 43 bales of Hides had been shipped on board one of the Defen.
dants’ Flats. When shipped the Hides were in good order, but on their ar
rival in Calcutta they were found to be very seriously/damaged. The Plaintiff's
thereupon refused to take delivery, and instituted the present action to recover
the value, alleging that the damage arose from the negligence of the Defen.
dants.

The Defendants on the other hand maintained that the damage had

been caused by the casualties of navigation, from liability in respect towhich

they were expressly exempted by the exceptions contained in the Bill of La
ding.
ﬂl'r. Eglinton for the Plaintiﬁ'.
Mr. Graham for the Defendants.
Mr. Justice Wells.-—It appears that a contract was entered into between
the Plaintiﬂ's and Defendants as evidenced by the bill of lading. The con
tract turns upon the words, “ difficulties or casualties of navigation, and all and
every danger and accident of the. river and navigation Whatsoever." The learn

ed Counsel for the Plaintiff does not contend that the accident in this case is not
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an exception within these words, but he objects to the words as being too
large. Considering the enormous risks incurred in the navigation of this
river, and from which it was the object of the company to protect itself, it
cannot be said that the contract is unreasonable in its terms, and ought mt to
be upheld. 'It would probably be ruinous to any company to undertake all
risks in navigating such a river as this. The company has no monopoly,
and there is nothing to prevent it from exercising the right which it possesses
in common with every mercantile company, of making such terms as it may
think ﬁt, with a view to its protection. The company would not have taken
the Plaintiﬁ's goods except upon the terms contained in the contract ; and the
Plaintiff having entered into the contract with a full knowledge of its terms, is
bound by the whole contract, and cannot be allowed to object to any part of
it. If he felt the termssrringent, it'was open to him, as it is to any other
person under similar circumstances, to protect himself by insurance, and, if he
has not done so, he has himself to blame for the loss he has sustained.

The

captain says the ﬂat in which these hides were, was lashed alongside the steam
er; that there was the same quantity of water under the ﬂat as under the

steamer; and that the ﬂat was struck by some projection embedded in the
river, which cut through one of the iron plates. 1 am clearly of opinion that
this casualty is comprised among the exceptions which protect the company,
who are therefore entilled to a verdict. I think it right to observe that it
entails great hardship on a company to be brought into court, without any en
deavour on the part of the Plaintiff, to examine into the circumstances of the

. case, previous to instituting his action.
Decree accordingly.

J. G. Baonm Exncvron or G. M. Gasman
vs.
0. Mosts arm E. GASPER.
Although the High Court in the original Jun'sdietimz has no Jurisdiction over
land or other immovsable properfy situate beyond the limits of Calcutta, mid can
make no adjmlhaiimz of {he right and tltle to such land, get where a partyis
personally sulg‘cct to the Jurisdiction, the Court has power to declare whether or
not such parfy hole such land subject to a trust.
When an objection to the Jurisdiction is ﬁrst taken at a late stage of the suit,
instead of being brought forward as it should be, at the ﬁrst stage of the suit when

-_

.

(
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the Plain! is presented for admission, the proper course is, even if the judsdicli'on
be doubtful, lo proceed to determine the suit.
ﬂlr. Bell and Mr. Newman-oh for the Plaintiﬂ'.
Jlr. Doyne and Mr. Lowe for the Defendant 0. Moses.
Mr. lVilkinson for the Defendant Mrs. E. Gasper.
Mr. Justice Morgan—The Plaintiff sues as executor of Gasper Malcolm
Gasper. ' The l’laint states that in 1846 the Defendant Mases received asum of
money from Gasper Malcolm Gnsper, for the purpose of purchasing for him
certain property ; that the Defendant with part of the money bought the pro
perty, which was afterwards conveyed to him in his own name; that he has
lately refused to acknowledge himself as a trustee for G. M. Gasper or the
Plaintiﬁ‘; and the relief asked for is, that the Defendant may be declared to be
a trustee for the Plaintiff as executor, that he may be compelled to convey the
property to the Plaintiff, and to pay him the residue of the money received
from G. M. Gasper.
The property purchased was the reversionary interest of one Balthazar
Gasper in a house at Garden Reach. Balthazar Gasper has been declared in
solvent, and this property was purchased by the Defendant with a part of the
money advanced by G. M. Gasper. The Defendant says that the intention was
to settle the property for the beneﬁt of the wife and child of Balthazar
Gaspcr, and that G. M. Gasper advanced the money “on condition of the
said sum being refunded to him upon the premises coming into possession.
The Defendant also relies on the law of limitation as a bar to the Plaintiffs
claim in respect of the money not expended in the purchase of the property,
which money, the Defendant states, was given or advanced as a loan by him

to Balthazar Gasper, with the sanction of G. M. Casper.
At the hearing of the suit on the 22nd of May last, the question was
fully argued, whether a binding trust in favor of the wife and child‘of Bal
thazar Gasper, had been created and declared.

The case was then adjourned

in order that Mrs. Gasper and her child, who were not before the Court,
might be made parties to the suit, under the 73rd Section of the Code of
Civil Procedure. Mrs. Gasper has appeared (the child is not now alive), and
in a written statement ﬁled by her, she objects that the heir at law of G. M.
Gasper, and not the Plaintiff, who is his executor, is the proper person to

maintain this suit.

At the adjourned hearing another objection was taken on

her behalf, viz, that the property in dispute (the reversionary interest in a
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house at Garden Reach) not being situate within the local limits of the Court’s

jurisdiction, this Court was not competent to hear and dispose of the suit.
I have read the will, and am of opinion, having regard to the whole of
its provisions, that the Plaintiff, and not the heir at law, is entitled to bring

this suit. Upon the question of jurisdiction which has been raised by Mrs.
Gasper’s Counsel in this late stage of the suit, I think it sufﬁcient to
say, that, though the Court has no jurisdiction over land or other iminoveable
property situate beyond the limits of Calcutta, and can make no adjudica

tion of the right and title to such land, yet inasmuch—as the Defendant
Moses is personally subject to the jurisdiction—this Court has power to de
clare as is prayed by the Plaint, that the Defendant holds the' property

subject to a trust. Even if the jurisdiction is doubtful, I think the proper
course is, when the objection is ﬁrst taken at a late stage of the suit, instead
of being brought forward as it should be at the ﬁrst stage when the Plaint is
presented for admission, to proceed to determine the suit.
The evidence bearing on the chief question in this suit, which is, whe

ther‘ or not a. valid trust for the beneﬁt of Mrs. Gasper and her child was
created, is brieﬂy to the following effect.

The purchase money belonged to

G. M. Gasper, who by the intervention of others paid it to the Defendant to

effect the purchase. The Defendant gave a receipt to G. M. Gasper for the
money, in,which it is expressed that the money is received “ for purchasing
on his, G. M. Gasper's, account" this property. Vl’ithin a. few weeks after the
purchase, Mr. G. M. Gasper's Solicitor forwarded to the Defendant, who had
taken an absolute conveyance to himself from the Oﬂicial Assignee, the draft
of a conveyance by the Defendant to G. M. Gasper. The Defendant declined
to execute this deed, writing thus in answer to the Solicitor's request—
“ Where is the trust deed; unless that is executed I can‘t execute this con
veyance.”

Mr. (‘arrapiet, the Solicitor of G. M. Gusper, answered: “ The in

terested parties are not desirous that the settlement should be immediately
prepared. They are willing, and wish, that everything should be left to

Gasper, who has promised to have the settlement prepared bye and bye."

The

Defendant still declined to convey to G. M. Gasper.
The Defendant was not again applied to until the year 1862, when
Mr. G. M. Gasper shortly before his death, requested the Defendant by letter
to convey the property. On this occasion the Defendant proposed to meet Mr.

Gasper to make some communication to him on the subject. Before any meet
ing Mr. Gasper died.

'

'

A. .
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The Defendant, on his examination, deposed that the property was pur

chased for the beneﬁt of B. Gasper's wife and child, that although there was
no writing to this effect, it was understood between the uncle, Balthazar
Gasper, who was a poor man, and his nephew. G. M. Gasper, who was
rich, and inclined to assist the former.

had no direct communication with G.

The Defendant admits that he

Gasper 0n the subject of the settle

ment for the beneﬁt of B. Gaspcr’s wife and child; and he further states——

“All Iheard was from what was told me by Balthazar Gasper and Mr.
Malcolm Gasper the father of G. M. Gasper. The Defendant has never been
required by Balthazar Gasper, or by Mrs. Gasper, to execute any declaration of
trust in favour of the latter.
Although there are indications of an intention on the part of G. M.
Gasper to create some trust for the beneﬁt of his uncle‘s wife and child, I
think the evidence fails to establish the creation of any valid trust binding
on him, or his representative; and as there is no equity in the Court to
protect or ass‘st an imperfect gift or trust, I must hold that no trust
has been declared for the beneﬁt of Mrs. Balthazar Gaspar or her child,

and that the Defendant is atrustco for the Plaintiff, as the representative
of G. M. Gasper. There must be a decree to this eﬁ'ect. The balance of the
money received by the Defendant in 18l6 from G. M. Gaspar was expended,
the Defendant states, for the beneﬁt of Balthazar Gasper. Until the com
mencement of the present suit no claim has ever been advanced by G. M.
Gasper, or on his behalf, for any money due to him, or to his estate, from the
Defendant, in respect of the sum of money received by him from G. M. Gasper,
in 1846. Whatever was the precise object for which that sum was received
by the Defendant, it may be presumed to have been long since accom
plished.
The decree will be for the Plaintiff, so far as he seeks to have it declared
that the Defendant is a trustee for him, as executor of G. M. Gasper. As the
Defendant was justiﬁed under the circumstances in declining to act, except
under the Court’s direction, he is entitled to his costs of suit.
Decree accordingly.
CAMPBELL AND onnzns 'us. KEITH AND o-rnnns.

Plaintifsmust lm'the preseniation of their Plaints produce in Court the 'ori
ginala of the Documents relied on by them in support of their claim.
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When a Plaintiﬂ" can satisfy the Court at the hearing that some Document,
on,which he desires to rely, was not presented with the Plaint, because he was
ignorant of its existence at the time, the Court will probably allow it to be received
as evidence.
1|f'r. Eglinton, on behalf of the Plaintiffs in this case, applied for an order
that they be at liberty to produce the original papers, accounts, and docu
ments, when the cause came on for settlement of issues, instead of, as is
usual, on presentation of the l‘laint.
It appeared that the Plaintiffs are merchants at Bonbay, where the Docu
ments in question, forming a correspondence of very great length were,
and it was submitted, that, although under the ﬁrst paragraph of Section
39 of the Civil Procedure Code, it seemed imperative upon a Plaintiff to pro~
duce the Documents on which he relied, on presenting the Plaint. yet that,
under the circumstances, and to avoid delay, the Plaint might be ﬁled in the
ﬁrst instance without having the Documents attached to it, and that the Docu

ments might be received in evidence at the hearing of the cause, under the
discretionary power vested in the Court, in the last paragraph of the Section
alluded to.
Mr. Justice Wells—I am of opinion that the Plaintiﬂ's must, on pre
senting their plaint, produce in Court the originals of the Documents relied
on by them in support of their claim. I have no discretion in the matter.
The terms of the Act are imperative, and not permissive, that on the Plaint
being presented. any written Document, relied on by the Plaintiff asevi
dence of his claim, must be produced. The provision is a wise one, espe
cially with reference to the administration of justice in this country. It is
intended to tie parties down to the case they make when they ﬁrst come into

Court, and I altogether adhere to the views on the subject which I express
ed some time ago. In the present case it is said that the application is obvious
ly hon/i ﬁde, and to avoid delay, which is very probably the case, but I am
bound by the wording of the Act, and cannot therefore treat the question
as one of expediency, one consequence of doing which would probably be, to
have the Court inundated with applications of a similar nature. A sugges
tion was made that the Plaintiffs might present their Pluint, making no
production of the Documents relied on, and that when the cause came on for

hearing, an application might be made to the discretion of the Court under the
lat paragraph of the 39th section, to admit the correspondence to proof
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which, under the circumstances, the Court would allow. Of course it is open
tothe Plaintiﬁ's to adopt that course if they choose, but I am quite clear that

under the circumstances I should not) allow the Documents in question to be
given in evidence. It appears that they are at Bombay, and the parties
there representing the Plaintiffs, who must be supposed to know the Act,
should have forwarded them with the other papers they have sent here for the
purposes of the suit. Where :1 Plaintiff can satisfy me at the hearing, that
some Document, on which he desires to rely, was not presented with the Plaint,
because he was ignorant of its existence at that time, or in any similar case,
I would probably allow it to be used in evidence, but the facts here are
very diﬁ'erent, and this application must consequently be refused.
Application refused accordingly.
‘
TOYLUCKMOHUN Tmons mu morass vs. Gosmcmmnsn Sen.
Construction of Act VIIof 1855.
Mr. Doyne and Mr. Woodroﬂ'e for Plaintiffs.
The Advocate General and Mr. Eglinton for Defendant.
In this case the Plaintiﬁ's were mortgagees of a zemindary called
Purgunnah Sundip, Turruﬁ' Bhobanychurn, in they zillah of Bhoolooah, and
of a

certain

other

zemindary' called Mehal Nayabad, Turruﬁ Joynarain

Ghosaul, Pergunnsh Islamabad, in the zillah of Chittagong, under and by
virtue of an indenture of mortgage, hearing date the 26th of September,
1859, and made and executed to secure the repayment of the sum of
Rupees 25,000, with interest at six per cent. per annum, between Sreemutty
Bamasoouderee Dabee, and Sreemutty Soroseballa Dabee, the legal representa
tives of one Shamloll Tagore, deceased, of the ﬁrst part, the Plaintiffs of
the second part, and Robert O'Dowda, a jurisdiction trustee, of the third
part; and by a certain other indenture of transfer, dated the 16th of
May 1860, and made between the

Plaintiﬂ's of the

ﬁrst

part,

and the

Defendant of the second part, and William F. Watson, a jurisdiction trustee, of
the third part, the said mortgaged premises, and the said mortgaged debt were
conveyed and assigned by the Plaintiffs to the Defendant by way of mortgage,
subject to the redemption, on payment to him by the Plaintiffs, or either of
them, of the sum of Rupees 10,900, and interest at the rate of 12 per cent.
per annum, on the 15th day of February 1861. That the Plaintiﬂ's by a
deed of further charge on the said premises, dated the 13th day of October,
1860, and subject to the like proviso for redemption as was contained in the

deed of the 16th day Of May; 1860,‘ sewredtvthe‘Défmdmu repaymﬂlt 0‘5
U
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the further sum of Rupees 1200, with interest at 12 per cent. per annum, on
the 15th day of February, 1861. That the Plaintiﬂ's made default in the repay
ment of the said principal sums of Rupees 10,900 and Rupees 1200, and interest,
on the said 15th day of February, 1861, but were now desirous of being let
in to redeem their rights and interests under the ﬁrstfmentioned indenture
of mortgage, and for that purpose had made an application to the Defendant
in writing, for the reconveyance to them of the said mortgaged premises and
mortgage debt, on payment of what was due to the Defendant thereon, but
without success.
The Plaintiﬁ's put in a written statement, from which it appeared that both
the sums advanced by the Defendant were further secured by a bond and
warrant of attorney, under which judgment was entered by confession ; and that
the Defendant subsequently sued out a writ of ﬁeri facias, under which the
sheriff put up for sale, and sold, and conveyed to the Defendant as the highest.
bidder, the right, title, and interest of the Plaintiﬂ's in the mortgaged premises.
Mr. Justice lVells.-—In this suit, the Plaintiffs claim to be entitled as
mortgagors to redeem certain property mortgaged by them to the Defendant,
on payment of principal, interest, and costs due on their mortgage. It appears
from the bill in a former suit instituted on the Equity side of the late
Supreme Court by the present Defendant against the now Plaintiffs, and
the original mortgagors of the premises, and to which both parties have
referred, as containing a correct statement of the facts, that the original
mortgagors executed an indenture of mortgage, dated 26th September, 1859,
to secure to the Plaintiffs in the present suit the sum Of 25,000 Rupees advanced

by them to S. M. Sorosebala Dabee, and S. M. Bamasoonderee Dabee.

The

money was advanced on a certain term which was not to expire till 1869, a
circumstance which has to a certain extent inﬂuenced my judgment, as show
ing that a considerable interest remained in the Plaintiffs. By an indenture of
conveyance and transfer, dated the 16th May, 1860, and made between the
Plaintiffs and Defendant, there was a conditional transfer of the mortgage of
the 26th September 1859, and of the Plaintiﬁ‘s’ rights therein to the present De
fendant, for the purpose of seeming to him repayment of the sum of Rs
10,900 advanced by him tothe present Plaintiffs, and a further sum of Rs.
1200 afterwards advanced upon the same security by a deed of further charge,
dated the 13th October 1860. Default was made in the payment of both sums
by the Plaintiffs, and so things remained for a short time. A most improvident
proviso was inserted in the deeds of transfer and of further charge, the words
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of which are: “ But if default shall be made in payment of the said sum of
Rupees 10,900, and interest thereon, and other monies as herein aforesaid at the
time hereinbei'ore appointed for the payment of the same, then, and in such case,
the right, title, and interest of the said Srecmutty Dukinamoye Dabee, and Toy
luckmohuu Tagore in and to the said mortgage debt or sum of Rs. 25,000,
and interest thereon, and all and singular their or his powers, remedies, claims,
and demands whatsover, under and by virtue of the said recited indenture of
mortgage, shall cease and determine, and it shall be lawful for the said Gobind
chunder Sen, his heirs, executors, representatives, and administrator, to sell,
assign, transfer, or otherwise dispose of the said mortgage debt, and all the right,
title, and interest of the said Sreemuty Dukinamoye Dabee, and Toyluckmohun
Tagore, under the said indenture of mortgage, in such manner and for such
consideration, as he, the said Gobinchunder Sen, his heirs, executors, admintstra
tors, or assigns, shall think ﬁt or expedient." The proviso is one which has
been raised against the Plaintiﬁ's' equitable rights; but in England, I think the _
Courts of Equity would have given relief to the Plaintiffs notwithstanding that
proviso, and the same would probably have been the case here but for Act VI
of 1855 ; for it is impossible not to see that the Plaintiffs must, unless they
succeed in this case, lose not only the diiference between the sum advanced by
them to the original mortgagors, and the smaller sums advanced to them by the
derivative mortgagee, but also their equitable interests under the mortgage which
has been sold by the sheriff for the sum of Rs. 4,500. It is important to con
sider what it was that the sheriff sold. He sold, beyond all doubt, the right,
title, and interest of the Plaintiff, or, in other words, his equity of redemption;
and it is not a little curious that the words in the third clause .of See. I of Act
VI. of 1855 are the very words used in the proviso I have already referred to.
. In fact, it would seem as if the conveyancer had the words of the Act in view

when drafting that clause. The peculiar effect of the statute was pressed upon
the attention of the Court by the Defendant. At that sale the Defendant pur
chased the right, title, and interest of the Plaintiff's; and though it was con
tended by the_ Plaintiifs’ Counsel that a mortgagee should not without leave
purchase his morgagor’s equity of redemption, so as to extinguish the equities
existing between them, yet in my opinion there is nothing wrong in such a
proceeding, for in many cases, without such intervention by the mortgagee,
the property would go for nothing. Clause I, See. 1, Act VI. of 1855 is as
follows :—“ Under any writ of ﬁeri facias, issued out of any of Her Majesty’s
Supreme Courts, on any side of the Court, may be seized and sold, any lands,

v (
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houses, or other immoveable property of the party against whose effects such
writ issues, whether his estate or interest therein be legal or equitable.” This
clause shows that the statute is designed for the beneﬁt of creditors, and
that it authorizes the sale of the equitable as well as legal rights of judgment
debtors; and under this clause, therefore, an equity of redemption is a kind
of property that might be seized and sold. Clause HI is as follows:—-“ If the
lands, houses, or other immoveable property, liable to be sold under such writ,
be in the possession of any person other than the judgment debtor, the sheriﬂ'
shall not seize such property, but shall sell and convey all the right, title, and
interest of the debtor, and such conveyance shall pass the same interest to
the purchaser as if the same had been executed by the debtor.” No words
can be clearer than these. It is not for me to say how this Act may have
operated with reference to the equitable rights of parties. My duty is simply
to decide according to the law as it exists, and, in my opinion, when the sheriff,
acting under Section III of the Act, sells and conveys the right, title, and interest
of a mortgagor, the effect of such a conveyance is precisely the same as if
it had been executed by the mortgagor himself. The fact of an interest so
conveyed, proving afterwards to be of greater value than the price paid for it,
would make no difference; for it would be idle to contend that a mortgagor,
who had sold and conveyed his equity of redemption, could the next day avoid
the conveyance, on the ground that he had since discovered that he had sold
at an undervalue. He would be stopped by his conveyance; and a convey
ance by_ the sheriff under the Act would operate similarly. Of course any con
veyance may be got rid of if fraud be established; but there is no question
of fraud in this case. Mr. Woodroﬁ'e says that, looking at the preamble of the
Act and the Act itself, it is clear the Legislature never intended to defeat
the existing equities of parties; that its scope and design is merely to facilitate .
the satisfaction of debts, by rendering equitable as well as legal interest liable
to seiztre; and that at all events, this Act does not give a purchaser, aﬁ'ected
with notice, or standing in the position which the defendant occupies, a title
freed from the known equities previously attaching thereto, and therefore
that it does not affect the equitable right of his clients. But this Act
overrides

all equities, and, so far as I see, makes no distinction between pur

chasers with notice and those without. I cannot say, in the face of this Act,
that the Plaintiff's right was not transferred to the Defendant by the sheriﬂ’s
sale and conveyance. I think such sale and conveyance operated to divest
the Plaintiffs of their entire rights, equitable as well as legal. “They might have
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come in under Section II of the Act, and prevented the sale, but they have al
lowed two years to elapse without doing anything. Apart from the Act, and
any special circumstance which might stand in the way of their equitable claim,
the Plaintiffs would probably have suceeded in this suit ; but as this case
must be determined under the Act, it is unnecessary for me to express any
opinion, as to what might have been the position of the parties under a different
state of the law. I ﬁnd the issue for the defendant, and dismiss the suit with
costs.
Decree accordingly.
Nome—This decree was reversed on appeal, it appearing upon further
evidence that the sheriff had sold the mortgage debt without seizing it, and
Without giving notice to the debtor as required by clauses 3 and 5 of Sec. I. of
Act VI of 1855 ; but the judgment as regards the construction put upon Act
VI of 1855 was not disturbed.
NOWRJEE NUSSERWANJEE AND ANOTHER VS. JOHANNES AVDALL AND ANOTHER.

A party having two Tags, A and B, undertakes to supply Tago, to two Vessels
P and Q, in the order of their engagements as soon as the Tage are free. A is
ﬁrst free, and tows P, which has the prior claim, to Diamond Harbour, where she
becomes disabled. B subsequently tows Q, and ﬁnding A disabled at Diamond
Harbour leaves Q, and lows P out to sea, returning subsequently for Q. Held that
B was not jtwtzlﬁed in leaving Q, but that she ought to have towed her out to sea

without interruption.
Mr. Bell and Mr. Wilkinson for Plaintiﬂ's.
Mr. Eyl'lntmi and Mr. Hyde for Defendants.
This was a suit to recover the sum of Rs. 1673 said to be due from the
Defendants to the Plaintiffs, on account of damages sustained by 7 days’ de
mon-age, and the loss of an anchor and cable.
The Plaintiffs were merchants in Calcutta, and the Defendants were the
Proprietors of several Tngs. The Plaintiffs made an agreement with the De
fendants for the Towage of a Vessel named the Pearl from Garden Reach
to Saugor. The terms of agreement were as follows :—“ Engagement Rs. 700
from Garden Reach to Saugor Anchoring Buoy. Vessel to be ready at day
light. The engagement to be subject to the conditions and regulations which
we hereby subscribe." In the Rules and Regulations so subscribed was con
tained the following clause :—“ Priority of claim to a steamer is given in the
order of application, when the party applying has determined the date on
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which he requires the Steamer, and subscribed to the printed engagement
annexed to the Regulations."
I

The Plaintiﬂ's named the 14th as the day upon which the Pearl would be
ready to start, but no Tug appeared to tow her. She accordingly lay two
days at her moorings, and on the 16th was taken in tow by the Banshee. The

Banshee towed her to Diamond Harbour, and there left her for the purpose
of towing another vessel, which had been towed to that place by another of the
Defendants’ Tugs, the Vulcan, which became disabled. The Pearl was de
tained two days in consequence, at the expiration of which time the Banshee
reappeared, and towed her to sea. It appeared clearly in evidence that up to
the 16th, none of the Defendants' Tugs were free from engagements prioi- to
that with the Plaintiffs, and also that the loss of the anchor and cable 'was
not in any way due to the Defendants. The main question at issue was how
far the Banshee was justiﬁed in leaving the Pearl to take the other vessel in
tow, the application for towage on the part of the other vessel having been
made prior to that of the Pearl.
\
Mr. Justice Wells.—ln this case there is no ground whatever for supposing,
that the loss‘of the anchor and cable was due to the Pearl being deserted by
the Tug, and I am glad that the Plaintiffs have saved me the trouble of an

adverse decision, in regard to that part of the case, by abandoning their claim.
As regards the demurrage the l’laintiﬁ's have no right under the agreement
until the 16th, when the Banshee was free. Up to that date the Defendants'
Tugs have all been satisfactorily accounted for, and the Court has to consider
only the events which took place subsequent to that date.

The learned Conn.

sel for the defence have argued, that the Banshee had a right to take the ship
in tour which the Vulcan was forced to abandon, but I am of opinion that the

argument is untenable, and that the plain duty of the Banshee was to have
had regard only to her own ﬁrst engagements, and to have towed the Pearl
out to sea as soon as they had expired. Theevidence shews clearly that two
days were lost in consequence of the neglect of the Captain of the Ban-shes
so to do, and I am therefore of opinion that the Plantiﬁ's are entitled to two

days’ demurrage on account of the time so lost.

There will therefore be a

verdict for the Plaintiff to the amount of Rs. 400, and the parties will pay
severally their own costs.
Decree accordingly.
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ACT.
The meaning of an Act is to be
gathered solely by reference to the Act
itself. - .llzuldnosooden Deg vs. Bama
ch-um Mookerjee, p. 100.
The only‘Enactment in relation to
Civil Procedure now in force besides
Act VIII of 1855, and the Acts modi
fying such Act, are Act XVII of 1852,
and a p'art of Act VI of 1854.
A claimto property under Section
246 of Act VIII of 1859 is virtually
a suit for land. Sagm'e Dutt vs. Ra-m- ‘
thunder Miller, p. 136.
Section 98 Act VIII of 1859 is 8p_»'.
plicable only to Mofussil Courts. Barrow
vs. Pollock, p. ,149.
I Construction of Act VI of 1855.
Toyluelnnohun Tagore and another vs.

Gobinch-mzder Sen, p. 289.
ANCESTRAL PROPERTY.
A, one of four brothers in joint pos
session of ancestral property, separates
himself in Food, \‘Vorship, and Estate,
leaving his three brothers jointly pos
sessed of their undivided three-fourth
shares. A dies unassociated leaving a 1
son and Heir B. .The thrce~brothers
continue and die associated, two with

The High Court sitting in appeal on
questions of fact is guided by the same
Rules as those of the Privy Council,

when they sat upon motions for a rule
for new trials from the Old Supreme
Court.
The High Court sitting in appeal, will
not disturb a judgment upon a question
as to the credibility of witnesses, unless
it be manifestly clear from the probabi
lities attached to certain circumstances
in the case, that the Court was wrong in

the conclusion drawn from such evi
d ence _
The High Court sitting in appeal
will look uPon the decree of a Judgc as
to facts, in the same light as the ver
dict of a Jury, and though some of the
reasons given for the conclusion ar
rived at be erroneous, the High Court
in appeal will not say that the decree is
against the weight of evidence, if sufﬁ
cient reasons for such decree still re
main. lleeralall Clmc/cerbzdly vs. Mohes
Clmnder Ghosaul, p. 105.
A Court of appeal cannot refer to the
evidence in another case, or act upon
the impression made by it upon the
Court below.
The Rule of the Privy Council not
to disturb a Judgment of a Court in
India. upon aquestion of fact, unless it is
clear from the probabilities of the case
that the Judgment is wrong—however

out Heirs, and the third leaving a son
and Heir C. B has no claim to any part
of the undivided three-fourth shares
as against C, who takes the whole abso
lutely. Jadubchumler Ghosc vs. Benod
beharry Ghose, p. 217.
necessary as regards a Court of Appeal
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far removed from India, would hardly
be extended, as one equally necessary,
and applicable with the same strictness,
to a Court of Appeal in India. Saroda
wonder-y Dossee vs. Tincowry Nundy,
p. 223.
ARREST.
A Government Brig, employed in
supplying Pilots to Vessels at the Sand
heads, was arrested under proceedings
in rem. Held that the Brig by 21
and 22 Vic. c. 126 had become the pro
perty of the Crown, and as such was en
titled to the same exemption from ar
rest as all other Queen’s ships, and that
the proceedings in mm were therefore
illegal. Brown. vs. Ship Kedgeree, p. 253.
AS SIGNMENT.
An assignment made bond ﬁde and
for valuable consideration, before execu
tion put in, and without notice of
claim of execution creditor, held. not
to be void under Statute 13 Eliz.
c. 5. TamcknauthPaulit vs. Gladstone,

the value of the goods for which the

Bill was drawn. Carmichael vs. Brojo
nauth Mullick, p. 274.
BILL OF LADING.
One of the Defendant's Flats, while
carrying certain Hides belonging to the
Plaintiff, struck upon a projection im
bedded in the River, and was lost. The

Bill of Lading contained the following
exceptions, viz.—“ diﬂiculties or casual—

ties of Navigation, and all and every dau
ger and accident of the River and Na,
vigation whatsoever.” An action being
inslituted to recover the value of the
Hides, it was held (1) That the
casualty fell within the words of excep
tion ; and (2) that, considering the enor

mous risks incurred in the navigation
of the River, the words were not un

reasonably large. Sheik Dhaunsee vs.
The India General Slea'm Navigatibn
Company Limited, p. 283.
'

COMMISSION.
A Commission for the Examination
p. 178.
of Witnesses will be issued, even though
A joint debt cannot be amalgamated the cause is entered upon the Pcremp
by a colourable assignment with a per
tory Board of the day, if the issuing
sonal debt, so as to give the assignee of such Commission is not calculated
the right to sue in respect of both to prejudice the Defendants, or to sub
debts. Sreehurry Paul vs. Nilmoney ject them to loss or inconvenience.
Sen, p. 169.
Jaimsen vs. Dundee, p. 269.
ATTORNEY.
The Court is invested with discre
If a client places himself in the hands tionary Power to grant, or to refuse
of an attorney, he places himself in applications made under Section 175
his hands in regard to all matters Act VIIl. for the examination by Com
having connection with the suit, and mission of \Vitnesses resident more than
the attorney must be held liable for 100 miles distant from Calcutta. Bumey
any negligence, even though his client vs. Eyre, p. 68.
do not take prompt action in the mat
CONTEMPT OF COURT.
ter. Madamd Buhadoor vs. lVilliam
Anley, p. 137.
A Barrister, oﬁ'ended by the use of
BILL OF EXCHANGE.
a strong expression on the part of a
A Payor for Honor, though entitled Judge, sends an ofﬁcer to the J udge's
to the same remedies upon the Bill as private residence upon a paciﬁc message
the party for whom payment was made, to ask for an explanation. Held by
is not entitled to bring a suit in his nine Judges out of eleven, that the party
own name, and on his own behalf, for sending the message, and the party
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conveying it, are guilty of Contempt
of Court. In the matter of Piﬁ'ard and
Francis, p. 79.
CONTRACT.
If a party enters into a Contract
to provide and ship Molasses at the
risk and expense of the seller, he
must be taken to guarantee that the
mks are proper casks, and properly
coopered for any voyage from Calcutta,
for which such goods may be reason
ably ordered by the Plaintiffs tobe
shipped. Palmer vs. Cohen, p. 123.
A Tug not sufﬁciently powerfnlfor
the task, contracted to tow a. ship from

the Snudheuds to Calcutta.

'

the part which D performed in the trans,
action, amounted to “ a conversion of
the notes to his own use," and that he

is liable to A. Kissm'ymohun Roy vs.
Rajnarain Sen, p. 263.
COPYRIGHT.
Where there is no original matter in
a work, the strongest evidence of ser
vile imitation

and piracy

must be

afforded. Roussac vs. T/zacker, p. 9.
COSTS.
Persons improperly bringing suits
in the High Court, which fall within
the Jurisdiction of the Small Cause
Court, may be mulcted not only in their

The Cap

own costs, but also in those of the
tain of the ship, though informed by Defendant. Silt/Lurchund vs. Scoring
the Pilot that tho- Tug was too mull, p. 272.
weak for the work, allowed her to make
A portion of the costs awarded to
the trial. but was ultimately obliged to
throw her 05'. Held that nothing the losing party in the exercise of the
could be recovered upon the original Discretionary Power given by Act
agreement, but that the Tug was en VIII of 1859 Section 187. Soudamo
titled to a quantum mcruit, for work and

ney Dossee vs. Juygomdiun Sen, p. 172.

labour done. Avdall vs. Kelso, p. 260.
A Party having two Tugs A and B,
undertakes to supply Tugs for two
Vessels P and Q, in the order of their
engagements,“ soon as the Tugs are
free. A is ﬁrst free and tows P, which

When an ill-conditioned person ﬁles
a Plaint for Partition, solely for the
purpose of inﬂicting injury upon his
joint-holders, the Court will, in the
exercise of the Power conferred by Sec
tion 187 Act VIII. mulct him in the en
tire costs. Bhoobzm Mohun Dey vs.
Denonauth Dey, p. 122.
CUSTODY.
The Father, if a proper person, can
not be deprived of his legal right to
the custody of his legitimate children
of whatever age. 2and 3 Vic, c. 39,
which gives a discretionary power to a
Judge in England, has not been extend
ed to this Country—therefore the law
applicable to cases, which occurred in
England prior to the passing of that
Statute, is applicable here. In the matter

has the ﬁrst claim, to Diamond Harbour
where she becomes disabled ;/ B subse
quently tows Q, but ﬁnding A dis
abled at Diamond Harbour, leaves Q

and tows P out to sea, returning after
wards for Q. Held that B was not
justiﬁed in leaving Q, but that she

oughtto have towed her out to sea
without interruption. Nowrjce Nasser
wanjee vs. Johannes Audit/Z, p. 293.
CONVERSION.
Two notes are stolen from A., which
B. (not a bond ﬁde holder for valuable
consideration) tenders to C. in payment
for certain articles. C, not knowing
B, refuses to deal with him, whereupon
B brings D who is kn0wn to C, and the
purchase is made by him. Held that

of Holmes, p. 99.

A person placed in a Lunatic Asy
lum under Section 390 of the Cri
minal Procedure Code, is detained there—

after the recovery of his reason.

Held
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that such detention was wrongful but
When a Plaintiff can satisfy the'
not illegal—In the matter of H. S. Court at the hearing. that some Docu
ment on which he desires to rely, was
Elclred, p.. 173.
The High Court, in its equitable
Jurisdiction, has authority to interfere
with the legal right of a Father to the
custody of his child, if he be an impro
per person. In the aquifer of A. E.
Curran, p. 1413.
_
Rule mTei for a Habeas Corpus to
bring a Hindoo Purdah Lady before
the Court, on the ground of her deten
tion from her husband against her
will. Commission to ascertain her wish
es. In TC Thakoormonry Dossec, p. 196.
Thc legal age of discretion for Hin
doos in India is uniformly sixteen
years. Up to that age the Father has
an undoubted right to the custody of
his children. In the matter of Hem
miuth Bose, p. 111.

not presented with the plaint, because
he was ignorant of its existence at the
time, the Court will probably allow it

to be received as evidence.

Campde

vs. Keith, p. 287.

A discretionary Power is vested in
the Court with reference to the recep
tion of Documents, and in the case of

bond- ﬁde applications, it will be exer
cised largely. Promsook Chunder vs. Raj

Mitter, p. 145.
EX EC UTION.
Construction of Act VI of l 1855.
Toyluclmwhom Tagore and another vs.
Gobinchundcr Sen, p. 289.
FEES.
Section 98 Act VIII of 1859 is ap_
plicable only to Mofussil Courts, and
a Judge, exercising the Ordinary Origi
nal Jurisdiction of the High Court, has
no power to remit Fees under any cir
cumstances. Barrow vs. Pollock, p. 14:9.
FINES.
The Court in its Criminal Jurisdic
tion has no Power to dispose of Fines
inﬂicted upon Prisoners. Such Power
exists in Government alone. Reg. vs.
Goluck Doss, p. 282.
HOONDEE.
A party who receives a Hoondee for
a. particular purpose, must apply the

DAMAGES.
When two Parties have made a con
tract which one of them has broken, the
damages which the other party ought
to receive in respect of such breach of
Contract, should be such as may fairly
and reasonably be considered, either
arising naturally, 110., according to the
usual course of things from such breach
of contract itself, or such as may re. _
sonably be supposed to have been in
the contemplation of both Parties at
the time they made the contract, as the
probable result of the breach of it. same accordingly, and neither he, nor
Palmer vs. Cohen, p. 123.
any third party knowing the facts, can,
by
afterwards receiving the amount,
' DEPOSITIONS.
detain the same from the principal.
Section CXI of Act I of 1859 applies
Query:—thther a Hoondee made
only to the Depositions of Merchant payable to order is, according to Hin
Seamen. Reg. vs. Ra'mcomul Matter, p. doo Law and the custom of natch mer
.195.
chants, negotiablc without a written
endorsement by the Payee. ijroopmm
DOCUMENTS.
vs. Buddoo, p. 155.
Plaintiffs must, on the presentation
INJUNCT ION.
of their plaints, produce in Court the
An Injunction will be granted to
originals of the Documents relied on by
restraina person from using trade
them in support of their claim.
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marks or tickets, which are colourable
imitations of those used by another
ty, even though the person oﬁ'ending
IS not actuated by any fraudulent inten
tion. chgh, Balfour, and Co. vs.
Edward, Dunbar, Kilbu‘m ctndCo.,p. 270.
JURISDICTION.
The High Court, under Letters Pas

tion‘oi' the High Court, in matters con;
nectcd with the Estate, in respect to
which Probate, or Letters of Adminis

tration, were so obtained. Leslie vs.
Inglis, p. 67.
'
The High Court cannot exercise
Jurisdiction in respect to Land, which
is situate out of its local limits, evenv
though it be in possession of the Re
tent Sec. 12, has Jurisdiction in all
cases where the amount claimed is over ceiver. De'normth Sreenumey vs. 0.8.
Rs. 100, whatever may be the amount Hogg, p. 141.
The High Court, in the exercise of
received. Persons improperly bring
ing suits in the High Court, which fall its Civil Jurisdiction, has not the power
within the Jurisdiction of the Small to execute its own decree, or serve its
Cause Court, may be muleted not only own process out of the local limits
in their own costs, but also in those of of such Jurisdiction. Sagore Daft vs.
the Defendant. Sikhu‘rchund vs. Soo Rannchzmdcr Illitter, p. 130.
ringmull, p. 272.
Although the High Court in its Ori.
The High Court has Jurisdiction to ginal Jurisdiction, has no Jurisdiction
try the maritime Causes of any Ships over land, or other immovable property,
whether Foreign or British, wherever situate beyond the limits of Calcutta,
the cause of action may have accrued, and can make no adjudication of the
provided the Ships come within the right and title to such land, yet where
Jurisdiction of the Court. The Gar a party is personally subject to the
Jurisdiction, the Court has power to
land vs. The Dragoon, p. 275.
declare
whether or not such' party
The Secretary of State in Council
may sue and be sued in any such Court, holds the land subject to a trust. Ba
or Courts, as may have jurisdiction gru/m vs. Moses, p., 284.
When an objection to the Jurisdic
in respect of each particular cause of
tion is ﬁrst taken at a late stage of the
action.
Suits instituted in the Mofussil Courts suit, instead of being brought forward as
may be heard in the High Court by it should be at the ﬁrst stage of the suit
way of appeal, or removed there in the when the l’laint is presented for admis
sion, the proper course is, even if the
ﬁrst instance, for trial by the Court in its
Jurisdiction be doubtful, to proceed to
Extraordinary Original Jurisdiction.
determine the suit. J. U. Bagram, Exc
The Secretary of State in Council cutor of G. M. Gasper, vs. 0. Moses and
cannot be said to be within the Ordinary E. Gaspar, p. 285.
Jurisdiction 0f~the High Court. Run
L18 PENDENS.
dlc vs. Socy. 0fState in Council, p. 37.
The doctrine of Lis Pendens is appli
The High Court has Jurisdiction to
hear appeals in Testamentary cases. cable to natives of this country, and
Sarodosoondm-y Doseoe vs. Tincowry has a wider application here than in
England. Kuaim Shaw vs. Un'rwdupcr
Nundy, p. 223.
Baud C'halierjee, p. 160.

The obtaining of Probate or Letters of
Administration from the late Supreme
Court, is no ground for subjecting the

party obtaining them to the Jurisdic

MARRIED WOMAN.
Jewels given to a married Woman
during cOVei-ture by a relative or a
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stranger—held property belonging to
the separate use of the wife. Held
further, that the subsequent invest
ment of the same, in the purchase of
real estate conveyed to the wife, does
not cause a change in the nature of
such property, Cohen vs. Auction Com
,pany, p. 1&0.

Furniture, the separate property of
the wife, does not pass to the Assignee
under a Fiat against the Husband.
In re Gordon, p. 201.
A Hindoo woman may at all times

proportion of his debt, 5 reasonable
time will be granted to enable him to
pay the remainder. Subatollah Sircar
vs. Thompson, p. 98.
A Payer for Honor, though entitled
to the same remedies upon the Bill as
the Party for whom payment was made,
is not entitled tobring a suit in his
own name, and on his own behalf, for

the value of the goods for which the
Bill was drawn. Carmichael vs. Brojo
17(("1 illuflick and Raj/:issen Dull,
p. 274.
The words “attachment and sale"
sue, either alone, or jointly with her
husband. Bhoyrub Chunder Doss and in Section 203 of Act VIII of 1859,
Srecmutty Bamulmoney Dossee vs. Ma are to be taken together, and not dis
tributively; and taken in that sense, it is
dhubahunde'r Parmnanick, p. 281.
clear that a sale of mortgaged pre
Hebabil Ewaz, or deed of gift made mises is to follow an attachment, and
in contemplation of marriage, is not a not to be an independent proceeding,
revocable instrument. Bibee Kulsoon unconnected with a previous attachment.
vs. Bibee Ameemnnessa, p. 150.
The words “otherwise as the case
POLICY.
may be" in Section 212, mean that the
When a Policy has been effected on mode of Execution is to be adapted in
a gross quantity of sugar. the fact that each case, to the nature of the particu
the sugar has been described in the lar relief, sought to be enforced under
margin of the Policy, as being in differ the decree. Denonath Ruck-it vs. Matty
ent lots, containing diﬁ'erent species LallPuul, p. 158.
of sugar, and being separately priced,
The only enactment in relation to
does not raise any presumption, that Civil Procedure now in force besides
a separate insurance upon each species 1 Act VIII of 1859, and the Acts modi
of sngar was intended by the Policy fying such Act, are Act XVII of 1852,
holder. Hadjee Joosoop vs. Vardon, and a part of Act VI of 1854. Sugars
Dutl vs. Rmnchunder Mitter, p. 136.
p. 198
PLAINT.
A claim to property under Section
The Court has power to strike out 246 of Act VIII of 1859 is virtually a
of a Plaint parties improperly intro suit for Land. Sugars Dutt vs. Rum
duced. Ii’hoyrub Chuan Doss and Save chunder Mitter, p. 136.
mat/'3, Bemulmoney Dossee vs. llladhub Seealso COSTS. DOCUMENTS. FINES,
chundcr I'aramanic, p. 281.
FEES, JURISDICTION, PL AINT,
SU M MON S,
AND
WRITTEN
Act VIII gives the Court no power
to allow a plaint to be amended
STATEMENT.
after it has been admitted, except for
SALVAGE.
the purpose of adding parties. Ichuelin
Measure of Remuneration for Sal
vs. Mojj'ui, p. 98.
vage Services. Collom vs. The Ship
PRACTICE. _
Chowringhee, p. 254—1). and 0. Steam
When a Defendant shews bond ﬁdes, Navigation Co., vs. The Ship Fort George,
by oﬁ'ering to pay anything like a fair p. 208.
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A Dinghee laden with gilders va
lued at 20,000 Rs, was being pro

-

a witness to attend on

settlement of

issues. Anuudchunder Bunerjee vs.
pelled across a River, when a squall lVoomess Chunder Roy, p. 147.
coming on, and the Dinghee being in
A Mofussil Judge stated in his
some danger, the gilders were taken
on board a Flat for safety, and kept Return to the Sheriff of Calcutta, that
there till the squall subsided. Held substituted service had been effected by
that the owner of the Flat had no claim ﬁxingacopy of the Summons to the
for Salvage, and that 150 Rs. was a “ House” of the Defendant. Held
fair Remuneration for services rendered. that the return was insufﬁcient, and
that the word “ Dwelling House”
Umhum Chetty, vs. Gordon, p. 2l2.
must be expressly mentioned. Bwldoo
Baboo vs. Lambadur Mulh'ck, p. 132.
SMALL CAUSE COURT.
Persons improperly bring suits in
TESTAMENT.
the High Court, which fall within the
Jurisdiction of the Small Cause Court,
A Military Testament valid in its
may be mulcted, not only in their own inception may be deprived of its pri
costs, but also in those of the defendant. vileges by lapse of time. In re Godby,
Sikhurchund vs. Soora'lngmult, p. 272.
p. 196.
SPECIFIC PERFORMANCE.

Construction of a Will. Miranda vs.

Han, p. 96.
Speciﬁc performance not decreed in
The Will of a childless Hindoo giv
favor of a party, who is incapable of
ing
power to adopt a son, though op
performing his own part of the agree
ment. Bungseedhur Mullick vs. 00.1. posed to the interests of the widow,
outta Auction Co., p. 45.

STATUTE OF FRAUDS.

and the next heir in reversion, is not

inoﬂicious. Sarodasoondery Dossee vs.
Timowry Nundy, p. 223.
'

Section 17 of Statute of Frauds does
The High Court has jurisdiction to
not aﬁ‘ect Hindoo or Mahommedan De hear appeals in Testamentary Cases.
fendants. Barmdaile
vs. Chaimook Sarodasoondery Dossee vs.
Tincowry

Buzyram, p. 51.
SUMMON S.
Service of a Summons intended for
one partner, upon another partner of
the same ﬁrm, is not a sufﬁcient service.

Nundy, p. 70.
WRITTEN STATEMENT.
A Written Statement under Act VIII.
of 1859, is required to set forth afull
and true narrative of the facts of the

Partners are not the recognist Agents
of each other within the meaning of case, and a party cannot be allowed any
Clause 2, Sec. 17, Act VIII. Lutchmeput discretion as to whether he will state or
withhold a fact of importance. Sree-MM
Dogare vs. Sibnarain M'undte, p. 97.
illulliak vs. Brijolall Pyne,.p. 30.

For the purposes of Summons a
Written Statements must be prepar
Railway Company must be deemed to
dwell at its principal oilice. Hanllm vs. ed with great care and deliberation, so
India Branch Rail-way Cmnpany, p. 197. as to dispense altogether with Parole
evidence at the Settlement of Issues.
_ Act VIII of 1859 confers no autho Annund Chunder Banerjee vs. Woomeso
nty upon a Judge to issue Summons t0 Chunder Roy, p. 147.
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W. Bnerr vs. Scuoxnnsrnnr.

Defendant who had taken the beneﬁt of the Insolvent Act was
sued by Plaintzf for a debt contracted previously to his Insolvency, the
debt not having been entered in the Insolvent"? Schedule at the time of
hieﬁnal discharye.
Held, Insolvent being a trader, that under the provisions of Sec. 60
of the Indian Insolvency Act tahen in connection with 5 and 6 Vic. c. 122
the diseharye was good and valid, and that subsequently acquircdproperty
could not be attachedfor any debt discharged undeﬁ. the Insolvency.
Woorlroﬂe for the plaintiff.
Filter for the defendant;

Levinye Ji—In this action the plaintiff seeks to recOVer
the sum of Rs. 920-2-9, the amount due by the defendant to

Jai‘égifm

plaintiﬂ' for advertisements inserted, and newspapers sold
and delivered to the defendant at his request, between July 3, 1858,and
September 30, 1863. The defendant admits the amount of the plaintiff's
demand by letter dated October 1, 1863,but disputes his liability to pay
for any item contracted previous to his passing through the Insolvent
Court as a trader; and—if defendant is protected from any debt due to
plaintiff contractei previous to his discharge in 1359, the amount re

coverable by the plaintiff in this action is reduced to the sum of Rs.
21.2.

Th a plaintiff, in ansWer to this defence, has produced the

(2)
Insolvent’s Schedule, in which plaintiff has not been entered as a cre
ditor, nor is the debt mentioned -,—and he therefore contends that
the defendant’s discharge does not operate as to his debt, and that
defendant is still liable. This is the only defect in the proceedings
he is able to point out. The section of the Indian Insolvent Act, 11
Vic., c. 21, to which I have been referred is the 60th, which provides

“ that the discharge of the Insolvent, unless such order shall be made to
the contrary, shall extend to, and shall discharge the Insolvent person

ally, and also his after acquired property, from all demands which would

be discharged by a certiﬁcate under the Bankrupt Laws granted under a
ﬁat having even date with the Insolvent’s petition, or with' the adjudica
tion, as the case may be.” The English Bankrupt Laws here in force at
the time of granting the defendant’s discharge would appear to be the
5th and 6th Vic., c. 122, and not the 6th Geo. 4, c. 16, to which I
have been referred in the argument. The 37th Section of 5 and 6
Vic. c. 122, thus deals with the certiﬁcate. It provides “that every
bankrupt who shall have duly surrendered, and in all things conform
ed himself, to the laws in force at the time of issuing the ﬁat of
bankruptcy against him, shall be discharged from all debts due by
him when he became bankrupt, and from all claims or demands made
proveable under the ﬁat, in case he shall obtain a certiﬁcate of such
conformity, so signed and allowed, and subject to such provisions
as hereinafter mentioned. The corresponding section to the above
in 6 Geo.

4 c. 16, the previous Act, is the 121st Section to which

I was referred, and the language is the same. On this latter section
there has been a decision quite in point with the present case. I allude
to Davis vs. Staple-y 1 B. and A. 54, where it is distinctly held,
that by the 12lst section of 6 Geo. 4, c. 16 as to all debts which
were proveable under the commission, the bankrupt is discharged, not
merely from the debt, but from all remedies for the recovery thereof.”
I have found another Very strong case on this subject—namely ex—
paa'te Holk-ln the matter of Blakin 2 Mont and Ayr 562. In
that case a trustee who was directed to convert the whole of
the testatrix’s property into money, and place the same out at
interest upon mortgage for the beneﬁt of the cestui gue trust, em
ployed the money in his business, paying interest to the party entitled

(3)
to it, and afterwards became bankrupt, and obtained his certiﬁcate
amount of the trust money, either by himself or the cestui que trust, who
was entirely ignorant of his misapplication of the trust money, and he con
tinued to pay the interest to themafter his bankruptcy the same as before.

He became a bankrupt a second time when the cestui gue trust dis
covered that he had not invested the money pursuant to the trust of
the will. It was held that his certiﬁcate, under the ﬁrst commission,
was a bar to any proof of the amount under the subsequent ﬁat.—5
and 6 Vic. c 122, sec. 43 has further provided that a bankrupt is not
liable on any promise to pay a debt discharged by a certiﬁcate, unless
such promise be in writing. In the present case there is no promise
in writing;

on the contrary, a repudiation.

I must therefore hold

on the authorities that the debt due to the plaintiﬁ’ prior to the date of
the certiﬁcate is barred by the In501vent Act 11 Vic., e. 21. Plaintiff
therefore is only entitled to recover the sum of Rs. 2%. I, say no
thing as to interest, as it is admitted that, directly after action brought,
that amount was tendered to plaintiff and lodged in court.

As regards

costs, plaintiff must have his costs up to date of lodgment of Rs. 242
in court, and defendant will have the subsequent costs of the suit.
Costs on scale No. 2.

C. S. Hose, vs. WILLIAM GREENWAY AND o'rrmns.
Tbe Law allows a person t/ie riglit to cease to be a Hindoo or Malia
medan in tbe, fullest sense of tbe word, and to become a Obristian, and to
claim for himself, and his descendants all the rig/its and obligations if
a British subject.
Tile Willc’ Act Act XXV. of 1838 applies to tbe Wills-of East
Indian; w/iet/ier domiciled wit/tin or beyond the Testamentary Jurisdiction
qf tile High Court.
An Executor will not be bold liablefor dcoastavit if the will was so
framed as to mislead bim, and be was not called upon to act diﬂ'erently
fro/n bis own view, by any parties taking an interest under tbe Will.

(4)
Paul and Lowe for plaintiff.
Doyne and Woorlroﬂ'e for defendants.
In this case one Rose Ann Greenway, living at Cawn

Janislgzh

‘pore, together with four of her children, was murdered

there by the rebels in July 1857. She made her Will on
the 27th of May of the same year appointing her sons the defendant
W. Greenway, F. E. Greenway, and John Law Turnbull her execu
tors, and her daughter Rose Ann Gee her executrix.
The Will was proved in the late Supreme Court in September
1857.
R. A. Greenway directed .in her Will, that within two years after
her death all the testatrix’s property, except Indigo Factories, should
be sold, and all debts due to her realised ; and that after payment of
debts, legacies, &c., the proceeds should be invested in Government
Securities for her six Children; also that her share in the ﬁrm of

Greenway Brothers should be disposed of by her executors atafair
valuation, estimated at the time of her death, when her interest would

cease; but her partners were to he allowed eight years to pay by
annual instalments all monies due by them to her. Certain Indigo
Factories were not to be sold until eight years after her death, in
order to enable her son F. E. Greenway to work them for himself
for that time; and her partners, in consideration of such indul
gence, were to advance Rs. 30,000 yearly to the said F. E. Greenway
for that purpose. A number ol" legacies were left to her children
and grandchildren.
The present suit was brought for the purpose of having the Will

construed, and ascertaining who Were entitled as legatees under it.
The plaintiff prayed that the estate might be administered under
an order of Court, and that an account might be taken of what estate
had come into the hands of John Law Turnhull, deceased, and also

into the hands of the defendant W. Greenway; and that in default,
\V. Greenway might beheld personally liable for such loss, or such
part

thereof, as the estate of the said John Law

inSnlﬁcient to replace.

Turnbull was

(5)
Evidence was given to shew that John Law Turnbull took the
principal management of the estate of the testatrix, and the plaintiff
alleged that whilst so managing the estate he greatly wasted it 5 and

that his co-executor, the delendant W. Greenway, took no steps to
prevent the alleged waste.
The following issues were agreed upon.

1.—Did Mrs. Greenway make the Will mentioned in the plead
ings? And is such Will valid to pass the whole of the property
thereby devised and bequeathed? And does the Wills Act apply
thereto ?
2.—Which of the parties named in the Will pre-deceased the
testatrix, and which of them survived her? And at what dates did
they respectively die?
3.—Did any of such persons have any, and what, issue?
if so, at what respective dates did such of them as died, die ?

And

4.—-Who are the parties now interested, and to what extent are
they interested under the Will?
5.—What is the construction as to the power of the executors

in allowing the remaining partners of the ﬁrm of Greenway Brothers
to pay monies due by them to the testatrix; and did it apply so as to

give power to the executors to refrain from realising her interest in
that ﬁrm until eight years had elapsed?
6.—Was the said power subject to any, and what, condition?
And if so, was such condition complied with? And if not, how has
the non-compliance therewith affected the defendant W. Greenway,
and the estate of John Law Turnbull deceased?

7 .—-What is the construction of the Will as to the legacies to
the children, and for what time were such legacies to be paid?

8.—-What is the construction of the Will as to the legacy to the
grandchildren ?
class ?

Was it to be a. legacy to each grandchild, or to the
.

(6)
9.—What is the construction of the Will as to the right of sur

vivorship among the grandchildren and great grandchildren?
10.—-Is the plaintiﬁ' entitled to an account as against the defen
dant W. Greenway and the executor of J. L. Turnbull, or either, and
which, of them?
11.—IS the defendant _W. Greenway liable to any, and what,
extent, for devastavit committed by himself and his co-executor, or
either of them?

12.—Should a receiver be appointed, and ought the defendant
W. Greenway to be restrained from acting as executor?
With reference to the last issue, Mr. Justice Morgan, on the
28th of September 1863, granted an injunction order against the defen
dant from acting as executor, and at the same time appointed a
receiver to the estate, allowing Mr. Greenway, however, to retain Rs.
10,000 subject to any order of Court that might hereafter be made.
Levinge J.—I have formed my opinion upon what should be
my judgment, and shall proceed to dispose of this case. As to the
ﬁrst issue, it is admitted that Mrs. Rose Anne Greenway made the
will in the pleadings mentioned. But whether the Wills Act XXV. of
1838 applies to Rose Anne Greenway’s will is the material question.
It was argumentatively put forward by the Counsel for the defendant
William Greenway, that the lady at the time of her death was if not
quite a Mahomedan, yet bound by Mahomedan laws, and therefore
incapable of taking the beneﬁt of the British law. Failing to prove
that such was her status, it is said she was but an East Indian, and

therefore incapable of enjoying the full beneﬁt of the British law. In
short, every attempt was made, and many ingenious arguments put
forward, by Mr. Woodroﬁ‘e, William Greenway’s Counsel, to take this
case out of the Wills Act. If it was not meant to show that Rose
Anne Greenway had at time of her death but the status of a Mahome
dan, what was the meaning of examining Mr. William Greenway to
show that Rose Anne Greenway had buried her mother in her garden,
or proving that religious ceremonies were performed by her on the

(7)
death of her mother—the burning of a lamp over her grave, and
employing a quuir to watch the tomb, and paying him a monthly
salary for many years. Such acts as these rendered by a Christian
lady, which most undoubtedly Rose Anne Greenway was, simply to
my mind proves the fact that she wished to continue certain rites that
her mother may have cherished, and to conform to the practice, in
this respect, adhered to by the Mahomedans, many of whom lived in
her neighbourhood. In my opinion it shows only that she respected
the feeling of Mahomedans, and kept up ceremonies to satisfy others
more that herself, and to do that which might be consonant to the
belief and faith of her mother.

Those acts alone would not prove the lady had not ceased to be, a
Mahomedau if she had ever been one, which she undoubtedly never
was. Rose Anne Greeuway is admitted to have been a daughter of
an East Indian ofﬁcer born in this country, whose father was British,

but who had a son by a Native woman of India, that son being Rose
Anne Greenway’s father, Lieutenant Samuel Anderson of the Bengal
Army. There was evidence given to prove that Rose Anne Greenway
was reared by a Mahomedan nurse and had a foster sister at Cawnpore,
who used to live with her. It is clear that from the time of Rose
Anne Greeuway’s entry into the Kidderpore School she was a Chris

tian, and ceased to be a Mahomedau if she had been brought up as
such, of which there _is no evidence excepting that she had a Mahome~
dan nurse. Her earlier history is left in obscurity. No Mahomedan
0r Hindoo orphan is admitted into the Kidderpore School. This is
proved. She was married as a member of the Church of England in
St. John’s Church in this city, to her husband, Mr. Samuel Green
way, according to the ceremonies of the Church of England ; she rear
ed her children as Christian ; she liVed as such -, read her Bible and at- .
tended divine service, and, as far as I can see, was to all intents and

purposes a member of the Church of England. Yet it is argued, because
the mother was Mahomedau, and was never married, and her child

Rose Anne Greenwziy illegitimate, therefore she retained, and had the
status of a Mahomcdan. The case in the Privy Council of Abra/mm

va. Abraham recently decided, shows that change of religion alone
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does not divest a person of the rights, privileges, and obligations of a
Hindoo or Mahomedan, and that such change would not of itself be

sufﬁcient to give a right to a Mahomedan or Hindoo convert to say,
that, by reason of that conversion alone, he was entitled to have the
same laws administered to him as to a British subject. But it is clear
that the law allows a person the right to cease to be a Hindoo or Ma
homedan, in the fullest sense of the word, and to become a Christian,
and to claim for himself and his descendants all the rights, and obliga
tions of a British subject.

It is a question of evidence whether a person has exercised that
choice.

The law says a Hindoo or Mahomedan may choose to belong

to any other caste, or sect, or persuasion.

Pressed by the argument

of Mr. Woodroﬂ’e, I have to decide whether Mrs. Greenway by her acls
got rid of the status, it is said she derived from her mother; and I
am prepared to decide she did; and this is to be ob=erved, that if a
Mahomedan or Hindoo, born as such, and living, and brought up as
such, can divest herself of the laws attaching to either seat or portion,
can a person situate as Rose Anne Greenway was, remove herself from
what has been termed the status derived from her mother. We have
the fact, that only East Indians were admitted to the school at Kidder
pore. It has been proved she was married according to the rites of
the Church of England to an East Indian. Both were Christians and
married according to the ceremony of the Established Church ; and, as
I said before, she reared her children as Christians; and Mr. W.
,Greenway, the defendant, is one. She read her Bible and attended
Church, and I have heard it ruled that attending divine worship in a
Roman Catholic Chapel was evidence of a person belonging to that
faith; and it strikes me it is strong evidence of the fact. Rose Anne
Greenway was therefore a Christian East Indian, living such, and dying

such.

I have to decide what law is this Will to be administered

under. Is itto be proved and acted on under Mahomedan or Hindoo
law? Certainly not, for the testatrix was neither one nor the other;
that it is to be administered under British law and acted on as the
\Vill of any British subject dying in Calcutta, East Indian, or
British born, such is my opinion. It appears from the authority of

(9)
Musleah ca. Muslenh, I Boulnois 234 that this Court, where the

parties are neither Hindoos nor Mahomedans, is bound to adminis

ter English Law as to land in the Mofussil, and it appears to me that
an executor, as the defendant William Greenway, proving this Will
in this Court, is bound by the English law administered in this Court;
and the intentions of the testatrix are to be carried out, and will be
construed, and acted on according to English law ; in other words,

that her Willis governed by, and acted on, by the Wills Act. It
certainly appears to me, that as neither the Mabomedan nor Hindoo
law applies to this case, the Zen: loci or the British law, that is the
law relating to Wills, in force in this Court for British subjects, is to

govern this case. Such seems to me to have been the opinion of the
Judges in the case before mentioned, (Mncleah L’8. Musleah) where
Chief Justice Colville states (2M) “ that so much of the law of
England as is applicable to the situation of the people, and as
is not inconsistent with the written law, not only ought to be,

but theoretically, though not practically, is the law of the
land for all classes except Hindoos and Mahomedans.” This Will
has been proved by the defendant in this Court. The deceased ac
quired her own property, dealt with it under the form of a regularly
drawn English Will, and the document is therefore, it seems to me,

affected by the Wills Act. No other than British law is applicable,
and the parties are entitled to every portion of that law, common and
statute. The defendant William Greenway, as executor, has availed him
self of the law relating to the probate of wills of British subjects by taking
out probate, and own went the length of swearing in his aﬂi
davit for that purpose, that Rose Anne Greenway was a British born
subject. I am not going to say how far that act and afﬁdavit operate
as an estoppel ; I would not say that the executor is bound by the
aﬂidavit, for his swearing that Rose Anne Greenway was a British born
subject appears to have been a mistake or oversight.
The English law being applicable, it is said by Counsel for Wil
liam Greenway that the Wills Act XXV. of 1838 does not apply to an
East Indian who resided and died outside the limits of the Ordinary

Civil Jurisdiction of this Court, and the mere taking out of probate
n
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has not that effect ; and he points to the provisions of Act XX. of 1841,
and urges, that that Act being still in force, the Wills Act is not appli
cable; but it seems that that Act was not passed for the purpose of

affecting probate of a Will, or in any way to regulate the subjects of
devises or bequests, but simply to provide a means to enable the repre
sentative of a deceased person other than a British born subject, dying
in the Mofussil, to obtain a certiﬁcate to call in debts.

It would seem

to me, that unless the operation of a statute is expressly excluded, or
unless there are Words showing it is not applicable, it might be applied
to an East Indian as well as to a British-born subject. There are-n0
words in the Wills Act showing that it is not to apply to the East
Indian. On this branch of the argument the third section 'of the
Act has been quoted.

The following are the material words of that

clause :-—“ This Act shall only extend to the Wills of persons whose
“ personal property cannot, by the law of England, pass to their re
“ presentatives without probate or letters of administration obtained
"in one of her Majesty’s Supreme Courts of Judicature.” If this lady

had died in England, leaving this Will, her personal property, by the
law of England, would not have passed to her representatives with
out probate ; and if so, as British law is to be applied to other than
Mahomedans and Hindoos, it seems to me that this Wills Act is

applicable to her Will. By holding the Wills Act to apply to diﬁ'erent
legacies left to children, that of Rese Anne Greenway will not lapse,

when those children who perished in the common catastrophe with
their mother left offspring. I cannot help adding that it is much to
e regretted that the question raised before me for decision has not

been made the subject of legislation. East Indians may be wisely
excluded from the operation of certain criminal statutes, but how

far they are to be excluded from the beneﬁts of British laws, statute
and common, administered on the civil side of this court, ought not
to be left for one moment in doubt. If under the criminal law British
born subjects are to have the privilege of a trial before a jury in the

High Court, no matter how remote from Calcutta the offence maybe
committed, it can hardly be expected that that privilege should be
extended to East Indian-born British subjects.

(11)
Before I consider the acts of waste charged against Mr. Greenway,
or discuss the provisions of the will upon which I am called on to ex
press an opinion, I will go to the question of the deaths of the children,
who are alleged on one side to have survived Mrs. Greenway, and on
the other to have died ﬁrst. The rule of law is clear on this subject,

and must be my guide in deciding this issue. The question of survi
vorship is, by the law of England, a matter of evidence merely, and in
the absence of evidence, there is no rule or conclusion of law on the sub
ject, and as the onus or proof lies on the representatives of the legatee,
they cannot claim the legacy unless they can produce positive evidence
that he was the survivor.

2 Williams’ Ewecutors 1084‘, 5th edn.

It

has not been made out that Mrs. Gee and Mrs. Sutherland survived,
and it cannot be presumed that they did. There is no evidence on recurd
touching their death. As to Thomas Greenway, I must say I do not

believe two of the three witnesses produced on the part of the plaintiﬁ'. I
believe the old servant who received the letters. He was a jemadar and
always acted for Thomas Greenway. He has stated how he saw Thomas
Greenway come from the entrenchments with his two children on the

27th. I believe his evidence from the clear and circumstantial way in
which he told what he knew. He did not, however, see the old lady. If I
believe him, I must disbelieve the witness of the defendant. If the chil
dren were brought back, they would have been brought back by this
jemadar, and not by the man who admits he was a servant of the Nana.
I do not believethat man brought back the two children, for if it had
been possible to have saved them, it would not have been by his hand,
but by the assistance of the old servant they would have been rescued.
I do not believe the witness for the defendant saw Rose Anne Green

way at that time. I can understand his now coming forward as tlie
saviour of the two children, in the hope of reward from the members of
the family. I believe Mrs. R. A. Greenway was in conﬁnement, but
there is no proof that she died before Thomas Greenway. The two
other witnesses for the plaintiff say she died a natural death, but one

says she was carried off by the executioner.

If she died a natural death,

why was she not buried decently? It is not proved to my satisfac
tion that she died before Thomas Greenway. I believe he died on the 27th
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June. I do not believe the evidence as to when Mrs. Greenway died.
The want of satisfactory evidence as to when she died, coupled with the
statements in the executors’ afﬁdavit that she died on the 7th July, supports the presumptionthat she survived Thomas Greenway and those
two children. It may not be material to ﬁnd whether she survived her
children or not, considering as I do that the Wills’ Act applies to her
will; but Ido ﬁnd andI believe, from the evidence, that she did en'
vive them.
I now come to the construction of the Will. The ﬁrst charge
against William Greenway is, that he did not invest from time to time
in Government Securities the assets of the deceased. I think the fair
construction to put on the ﬁrst clause of the will is, that he should not

be charged with waste till two years after the decease of the testatrix.
The ﬁrst clause of the will directs a sale after two years, and
that the proceeds should be realised, and the aggregate pro
ceeds invested. I believe I am safe in holding that no Court of Equity
would' hold an executor liable for a devastavit, if the Will was so framed

as to mislead him, and he was not called on to act by any parties
taking an interest under the Will diﬂ'erently from his own view. There
is no proof Mr. William Greenway was so called on, and in my opi
nion, he ought not to be charged with a devastavit, till after the expiry
of two years from Mrs. Greenway’s death. But, it on taking the ac
count, it can be shown that after that period large amounts were rea

lised, and not invested in Government Securities according to the direc
tion of the Will, then Mr. Greenway may be charged with the dif
ference of interest between the two per cent. allowed him by the banks,
and the rates in Company’s paper at the timehe should have invested. If
it should appear he had got in a large sum and little remained to be
realised, he would he clearly wrong in leaving the money in the Delhi
or other bank on a deposit receipt, bearing only two per cent. interest,
for he should have invested in Government Paper ; but
if large sums
remained to be realised, he cannot be char
ged with devastavit, owing
to the terms of the will. It will not, hOWeVer, do for Mr. Greenway

to say that he is not in any way responsible, inasmuch as he left all
the duties under the Will to he performed by his executor, for if any
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executor, undertaking a trust declared on the face of a Will, neglects
his duty he is bound most faithfully to discharge his trust, or stand by
the consequences that follow from his own laches.
Then as to the third clause, which I must read in conjunction with
the fourth clause, it is clear the executrix distinguished between what
was due by the ﬁrm to her, and the assets of the ﬁrm capable of being
realised on her death. Her interest ceased on her death, and under the
third clause it was the duty of the executor to getin the value of her
share capable of being immediately realised. If Mr. Greenway has

neglected to do his duty he has no escape at law. There must be an
account of Mr. Greenway’s interest in the ﬁrm, irrespective of what
was due to her from the ﬁrm, and if that was not got in, and there was a
loss, Mr. Greenway must be liable for the value of the estates and ass
ets in ease which were not got in. The fourth clause provides, that eight
years he allowed the remaining partners of Greenway Brothers to pay
the money due to Mrs. Greenway’s estate. Mr. William Greenway could
only be held liable for the instalments due, prior to the date of the
insolvency of the ﬁrm, because the lady had herself placed conﬁdence
in the ﬁrm. Mr. Greenway was bound to let the ﬁrm have eight years

allowed them by the will to pay off their debt. Mr. William Green
way was, however, bound to see the instalments regularly paid in, and
if he left them in the hands of the partner, his co-executor, Mr. Turn

bull, allowing that gentleman to retain the amount for the purposes
of trade, and the property became lost,

William Greenway must be

held responsible for the consequence of the breach of trust.
As to the legacy of Rs. 2,000 to the grandchildren, I have no

hesitation in saying she meant each grandchild to take Rs. 2,000, as
she gave 'Rs. 1,000 to each great-grandchild.
Nothing turns on the Rs. 200 to be paid monthly to each child;
there was no one but himself and Mrs. Turnbull to receive it. I should

say it was a matter thoroughly personal, as it was a monthly stipend
for the maintenance of each child.
As to the costs, it may beneﬁt William Greenway the executor that

should express my opinion, and I am prepared to be bound by what
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I say,'should this case again come before me for a ﬁnal order with
respect to costs, after the taking of the accounts which I shall direct,
and my opinion may have some weight with any other Judge who
may have to take up this case on the question of costs, and who would
not perhaps have the same opportunity of hearing the whole case so
fully discussed at a subsequent hearing. It appears to me that unless
waste is clearly made out, I should give Mr. William Greenway his
costs, as the Will must, under any circumstances, have been construed
by the Court, and the period of the deaths of the legatees ascertained
or decided. But as Mr. Greenway, after submitting to the jurisdic
tion, now contests possibly to escape the charge of waste, if he be not
satisﬁed with the decision of the Court, I am clearly of opinion that I
should not'put the estate to these costs. But if the matter ended here,
and Mr. Greenway was found to_have committed laches in some res
pects, as far as costs are incurred in proving that neglect, I would
certainly hold him liable for those costs. But at presentldecline to make
any order as to the costs, for I think it objectionable so to do before
the whole case is concluded, although I might do so if both sides were

agreed, to avoid litigation, and thus save the estate from further ex
pense.
As the parties ask me to ﬁnd the matter on the record, I 'declare
that Mr. Thomas Greenway left two sons surviving him and I ﬁnd that
Francis Edward Greenway survived the testatrix, and left four chil
dren. The charges as to the Indigo Factories have been abandoned by
the plaintiffs. l decree an account according to my judgment, and
that this suit be supplemental to Greenway vs. Hogy.
Pansaon Doss vs. DENONAUTH Dar.

art

a

r

The admission to a tlu'rdparty in writing that a sum is due is not sue/l an
acknowledgment qf’agebt as to remove such debt out of tile slaﬂute qf
Limitations.
Woodroﬂ‘e for the plaintiff.
Graham for the defendant.
Lc'vinge J.-This is a suit to recover the sum of Rs.
Fob. 23rd
385 lent by Sreemutty Ramdhone Dossee, in the year
1564.
1843, to Moddoosoodun Day, and the plaint seeks to obtain
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a decree for that sum and interest thereon at the rate of 12 per cent.
from date of loan, making altogether the sum of Rs. 1,322. The prin
cipal sum was secured by a deposit of Muddoos00dun’s title deeds of
a house situate in Burra Bazar, in this city. No interest has been

proved to have been paid on the loan, and there being no written con
tract, it is matter of conjecture whether any rate was agreed upon by
Ramdhone and Muddoosoodun, both being dead. In the defendant’s
written statement it is alleged that by the terms of the contract no
interest was payable, but no proof has been given of this averment. It

is apparent that unless there be a written acknowledgment sufﬁcient
to take this debt out of the Act applicable to the Law of Limitation, it
must be barred by lapse of time, and I have to decide whether the
written acknowledgment of the existence of this debt signed by the
defendant who is one of the heirs and legal representatives of Mud
doosoodnn Dey, and dated the 27th October 1862, is sufﬁcient in law

for that purpose. The following allegation appears in the plaint :—
“ the plaintiﬁ‘ claims exemption from the Law of Limitation as against
the said Denonauth Dey, by reason of his admitting that the said debt,

together with a large amount of interest thereon, was due by an ac
knowledgment in writing, signed by him on the 27th October 1862,
in the words and ﬁgures following :—
“ Muddoosoodun Dey in his lifetime borrowed Rs. 350 upon

deposit of title Deeds of the said last mentioned house, which have not
been redeemed ; the principal sum of Rs. 350 with a large amount of
interest is still due to Persaud Doss Dutt.”
The Indian Law of Limitation is Act 14, of 1849, and the Section
applicable to this case is the 4th. The following are the words of the
Section :—

“ If in respect of any legacy or debt, the person who, but for the
Law of Limitation, would be liable to pay the same, shall have ad-_
mitted that such debt or legacy, or any part thereof is due by an ac

knowledgment in writing, signed by him, a new period of Limitation,
according to the nature of the original liability, shall be computed
from the date of such admission.”
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The above acknowledgment relied on is contained in a paragraph
of an answer of the defendant to a bill in equity, ﬁled against him
and others, by his brother R ikhnlchunder Dry, and therefore was not

made to the plaintiff; and I have to decide whether an acknowledgment
in writing signed by the party liable to pay the debt to a third party

or stranger, is sufﬁcient to take the case out of the operation of the
Act.

I believe this is the ﬁrst time this Court has been called upon to

decide the point, and I fully admit that it is one that is not free from
doubt.

A variety of conﬂicting decisions were passed upon the cons

truction of the lat Section of Lord Tenterden’s Act 9. G. 4: c. 14.—

The material part of the ﬁrst Section is as follows :—
“ That in actions of debt or upon the case grounded upon any

simple contract, no acknowledgment, or promise by words only, shall
be deemed suﬂieient evidence of a new or continuing contract, whereby
to take any case out of the operation of the said enactments, &c., unless

such acknowledgment, or promise, shall be made, or contained by, or in
some writing to be signed by the party chargeable thereby." It will
be seen at once that there exists considerable diﬂ'erence in the language

of Lord Tenterden’s Act and the Indian Law of Limitation quoted
above. Under Lord Tenterden’s Act there must have been an acknow
ledgment from whence a promise to pay could be implied, whereas
under the Indian Act it would appear that the acknowledgment need
not imply a promise, but should, I apprehend, imply a liability. Under

Lord Tenterden’s Act it was held Mountatep/zen vs. Brook 3 B,
and A. 141, that where, in a deed between the defendants and a third

party, the defendants acknowledged within six years the existence of
the debt, and the plaintiffs were wholly strangers to the deed -, this
was sufﬁcient to take the case out of the Statute. That case was
followed by many others adopting the same view, on the ground that the
Statute was passed to protect persons who were supposed to have paid
the debt, but to have lost the evidence of such payment. However
in a later case Greenfell vs. Girdlestone 2. Y. and C. 676
Baron Alderson observed, (in reference to the statement of counsel
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that an acknowledgment by the debtor to a third person, took the
debt
out of the statute :)—” that will not do -, there must be that I

from which a continuing contract may be inferred.

If a man

were to write a letter to a third person acknowledging the
debt it would not take it out of the Statute.” And Baron Alderson
adopted the principles laid down by Lord Camden in Smith vs. Clay
3 Bro. C. O. 639, viz. that a Court of Equity has always refused its aid
to stale demands, where the party has slept upon his right, and acqui
esced for a great length of time. Nothing can call forth the Court
with activity but conscience, good faith, and reasoriablc diligence: La
ches and neglect are always discountenanced.” From the decision of
Greeigfell vs. Girdlestone to the present day the law in England has
not been deﬁnitively settled. This appears so from the cases collect
ed in the 988th Section of the last edition of Taylor on Evidence.
Under Lord Tenterden’s Act it is settled that the Written and signed
acknowledgment must amount either to an express promise to pay
the debt, or to a clear and unqualiﬁed admission of a still subsisting
liability, from which a promise to pay will be implied by law ; but
it has been doubted, as I have already mentioned, that an admission
to a stranger that a sum is due will suﬁice, as such an acknowledg
ment to a third party can hardly imply a promise to pay the creditor. In addition to the cases cited in argument before me, and those that
are to be found in Taylor on Evidence, I would refer to the most re
cent, viz. Moodie vs. Banister 28 L. J- Ch. 881, in which V. C.
Kindersley says, that an acknowledgment of the existence of a debt
is not necessarily either a contract or a promise to pay, and there can

only be cause of action where there is apromise to pay.

He alludes

to the fact that the courts had gone so far as to decide that an ace
knowledgment of a debt did amount to a promise to pay, but that
the law is now altered. He held the acknowledgment sufﬁcient in
that case under the 3 and 4 W t c 42. sec. 5, to take the debt out of

the Statute, but it was a statement made by an executrix in the ex_
ercise of a duty towards co-legatees in settling for the debts of the
testator. But that reasoning cannot apply here.
\

I think the 4th Section of Act 14 of 1859 must mean some

thing more than an admission of a debt, and that to take the case
0
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out of the operation of the Act, there must be the acknowledgment of
a liability
pay, is
andunpaid
that thiimere
in writing
of a oper
third
party
that to
a debt
andvs‘till admission
due, will not
avail. Some
ative force must be given to the word acknowledgment. If admis
sion of the debt in writing signed by the party chargeable, was all
that was required, to take the debt out of the Statute, we should
not ﬁnd the word acknowledgment used in the Section,but as it is there,
force and effect must be given to it and its meaning construed. In
the present case the statement in the answer seems to be an admis
‘ sion that the debt is due, not an acknowledgment of liability to pay.
I take the meaning of the word as used in the Act to imply aliability
or obligation, an acknowledgment that the party to whom the debt is
due has still a right to recover; but I do not see how an admission
which the plaintiff is pleased to term an acknowledgment, made to a
stranger, can thus amount to an acknowledgment within the mean
ing of the Act.
~
As I am of opinion that the debt is barred by eﬁlux of time,
I need not go into the evidence on the issues of plene administravié -,
but I may say that if the debt was not barred, I am satisﬁed’ that
there are assets come to the hands of the defendant sufﬁcient to sa
tisfy the plaintiff’s claim.
I dismiss this suit with costs, to be taxed on scale, No. 2,
against plaintiff.

CALEB LADD (plaintiff) APPELLANT vs. Panaurrr Dossss, (defendant)

RESPONDENT.
T/ze representative of a deceased person may be sued in that Court wit/Lin
ﬂu jurisdiction qf which like Cause of action with the deceased person
a7'088.

Dog/ne and Ncwmorc/i for the appellant.
The respondent was unrepresented.
This was an appeal from the decision

“Fligtth
'

of Justice

Morgan. The suit was originally brought to recover from
the defendant, as the widow and representative of Hullo
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dhur Paul, deceased, the sum of Rs. 17, 405 for money had and recevi
ed by the deceased in his lifetime to the use of the plaintiff at Cal
cutta, between 18th October, 1859, and 11th August, 1862.
The defendant who resides in the Zillah of Hooghly and out 'of
the local limits of the Ordinary Original Jurisdiction of this Court,
entered an appearance, but made no defence at the trial, and the
suit, which was heard on the 28th July, was dismissed, on the

ground that the Court had no jurisdiction over the defendant.
Morgan J.—delivered the following judgment.
The defendant is described as “of Chotrah in the Zillah of
Hooghly, widow and legal representative of Hollodhur Paul, late of
Calcutta.” The husband died leaving property in various places
(where in particular does not appear) and the Hooghly Court granted
his widow a certiﬁcate under the Act for the collection of his
debts.
The ground of jurisdiction is said to be that the cause of action
arose within the limits of the local jurisdiction of this Court. The
matters between the plaintiff and Hullodhur Paul, out of which the
plaintiff contends his right of suit ﬁrst arose, took place in Calcutta.
Admitting that the defendant as her husband’s representative may be
liable to be sued, should the suit against her be maintained within the
localjurisdiction, in my judgment if she dwells elsewhere no liability
to suit lzere is transmitted to her, or necessarily accompanies the right
of suit which the plaintiff may have against her, on account of her

husband’s transact-ion. The whole cause of action againstdxer has not
arisen within the local limit. The suit is accordingly dismissed.
The plaintiff now appealed from this decision. The appeal was
heard cv-parle on the l-tth of January, when the following judgment
was delivered :—

Peacock C. J.—The Charter (Section 12) provides that “ the

Court in the exercise of its Ordinary Original Civil Jurisdiction, shall
be empowered to reeeive,try, an ,1 determine suits of every description ;
if in the ease of suits for land or other immoveable property, such
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land or property shall be situate, or in all other cases if the cause of
action shall have arisen, or the defendant at the time of the com
mencement of the suit, shall dwell, or carry on business, or personally
work for gain, within the local limits of the ordinaryjurisdiction of the
said High Court, except, that it shall not have such original jurisdic
tion in cases falling within the jurisdiction of the Small Cause Court
at Calcutta, in which the debt or damage, or the value of the property

sued for, does not exceed Rs. 100.”
This Court, therefore,has jurisdiction in all cases (other than those

for land or in which the debt or damage, or the value of the proper
ty sued for does not exceed Rs. 100) in which the cause of action has

accrued within the local limits of its Ordinary Original Jurisdiction.
In this case the only question is where the cause of action accrued.
The learned Judge, who tried the case, was of opinion, that the
whole cause of action against the defendant did not accrue within the
limits, that is, that the cause of action did not accrue until after the
death of Hollodhur Paul, when the defendant became his representa

tive.

The learned Judge says.—“ No liability to suit here is trans

mitted to her, or necessarily accompanies the right of suit which the

plaintiff may have against her on account of her husband’s transac
tions.” We are of opinion, however, that the cause of action upon
which the defendant ~is sued is the cause of action which accrued
against her husband. She is sued as his representative, or as standing
in his place, and is liable only to the extent of the assets received
from his estate. If the defendant had pleaded the Statute of Limita
tions, and had alleged that the cause of action did not accrue within six
years next before the commencement of the suit, the period of limita
. tion would have been computed, not from the date on which the de
fendant became the co-representative of the deceased, but from the
date on which the cause of action accrued against him.
Under the old form of pleading it would have been sufﬁcient to
allege that Hollodhur Paul became indebted in his lifetime, that the
debt remained unpaid, and the defendant was his representative.
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The right to sue a representative upon a cause of action arising

out of his own acts, is quite distinct from the right to sue arepresen
tative upon a cause of action arising out of the acts of the person for
whom he is substituted. In the present case the defendant, as the
representative of Hollodhur Paul, is sued upon a cause of action which

accrued against Hollodhur Paul upon which he might have been sued,
and in respect of which she, so far as his assets are concerned, is his re

presentative.

In other words she is sued instead of him.

The cause

of action is the same as that upon which he would have been sued if he

had lived. It is not denied that the cause of action against Hollodhur
Paul accrued within the local limits ; and as no relief is sought against
the defendant personally, we think the Court has jurisdiction over the
defendant as the representative of Hollodhur Paul, as fully as it would
have had over Hollodhur Paul, if he had been alive, and the action had
been brought against him.
It would be very inconvenient in many cases if in respect (if a
cause of action which accrued against a deceased person in his lifetime,
the representative of such deceased person could not be sued, except in
the Court within whose jurisdiction he might be dwelling. If such
were the law, if an agent employed to collect monies in Calcutta were
to die without having paid over the monies collected, leaving all his
assets in Calcutta, and a person as his representative residing in the
Punjab,-—it would be most inconvenient to bring a suit in the Pun

jab to recover the monies so collected in Calcutta, in which the only
witnesses to prove the payments made to the deceased, would proba
bly be persons residing here. It may he said that the witnesses might
in such a case be examined under a commission, but that would not

be so satisfactory as the examination Of them vivli-voce. But if the
Court within which the defendant should reside should be within a
hundred miles, commission could not issue, but the witnesses would
have to attend personally, unless unable from sickness or inﬁrmity to

attend the Court. We think that the decree of, the ﬁrst Court ought
to be reversed, but as the defendant did not take the objection to the
jurisdiction the costs of appeal ought to be costs in the cause. The

(92)
case must be remanded to the ﬁrst Court with directions to restore the
suit to its original number, andproceed to investigate the merits of
the case, and pass a decree therein.
Norman J.—I entirely concur with the Chief Justice. The ques
tion whether an action can be maintained in this Court against the

representative of a deceased person who does not reside within the
jurisdiction, seems to me to depend upon whether the legal liability
or promise which constitutes the cause of action, arose or was made in
the “lifetime of the deceased, and in Calcutta. If in Calcutta, and in
the lifetime of the deceased, an action would lie in this Court against
the representatives of the deceased, and in such case as the cause or
right of action was a cause of action against the deceased, the repre
sentatives would only be liable to the extent of the assets, But if the
action is brought on aopromise or contract made by the executor, after
the death of the testator, the action cannot be brought here, unless
the executor’s promise was made, orthe liability arose within the jurisdic
tion, and in such latter case I may observe that, as a general rule, the

executor’s liability would be personal and absolute, the cause of action
being one against himself, Corner vs. Show, 3 Meeson and VVelsby, 350.,

Ramman SHAW vs. Sansnau PAXTOOL.

The proper course to he adopted by a third party desirous of setting
aside an order of attachment, is not to proceed 63/ motion, but to give notice
(y’claim which can then be investigated as laid down in Sec. 246.
In the event of a claimant appearing for property attached, the
Court will in its discretion postpone all other business, and yive precedence
t0 the heariny df the Chaim.
‘fg’éfs'

An application was mu is for an order to set aside an or
der attaching certain Bills of Lading under the following cir

cumstances :—It appeared that one Rammanik Shaw solda
number of bags of rice to Seebram Pantool who shipped them on board
two vessels in the river for conveyance to Bombay. The purchaser then
entered into negociation with one Hazljce Sedick the party in behalf of

(23)
whom the present application was made, and obtained from him an ad
vance upon the rice, depositing as security the mate’s receipt, and the
blank endorsed “Bills of Lading.” ' Rarnmanik Shaw commenced an ac
tion against the purchaser, and obtained an order for attachment before
judgment by a prohibitory order served on the agents of the ship
forbidding them to part with the Bills of Lading. The Bills of Lading,
which had been left with the agents, for the purpose of obtaining the
Captain’s signature, were accordingly detained, and Hadjee Sedick with
whom they had been pledged now moved to setasidc the order.
Cowie A. G., in support of the application, produced an afﬁdavit
setting forth the above facts, and moved for an order to set aside the
prohibitory order which had been served upon the agents of the ship.
Woodrqﬂ'e shewed cause against the application. The applicants
proper course was to proceed by claim, and not by motion. Sec. 86
Act VIII. of 1859 laid down the course of procedure to be adopted
when any claim was made to property which had been attached before
judgment. The attachment had been made according to'the nature
of the property to be attached as prescribed in sec. 85. The Party
should proceed under sec. 246 and not by motion.
Cowie A. G.—-was heard in reply.
Leviuge J.-—said, he was of opinion that the order ought
to be supported. The rice was on board ship, and the only feasible
mode of stopping it was by attaching the Bills of Lading. In Act ,
VIII. of1559, Sec. 85, it was prescribed “ that the attachment should
be made according to the nature of the property attached, in the man
ner hereafter described, for the attachment of property in' execution of

a decree for money.” Sec/86 directs the investigation of claims preferred
to property attached before judgment, to be proceeded with in the
manner prescribed in a subsequent section of the Act for the investiga
tion of claims to property attached in execution of a decree for money.
The rules of attachment before judgment are by sec. 85' made the
same as those subsequently laid. down for the attachment of property in
execution of a decree for money. The rules of attachment there referred
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toare laid down in Secs. 233 to 239. In Sec. 234 it is enacted that
“when the property shall consist of goods, chattels, or other moveable
property, to which the defendant is entitled, subject to alien or right
of some other person to the immediate possession thereof, the attach
ment shall be made by a written order, prohibiting the person in
possession- from giving over the property to the defendant.” The
real title to this property was the Bill of Lading, and that document
came within the meaning of the term chattel. He would not take upon

himself to discharge the order, for he saw no other means of attaching
the property on board ship after the ship had left. The right course for
the applicant to adopt was to give notice of claim, which could then be in
vestigated as laid down in Section 246.
Order diackarged accordingly wit/l costs.
The claim suit subsequently came on for hearing before Peterson J.
Peterson J.—said that this was a case of extreme hardship.
The sum claimed by Rammanil: Shaw was only Rs. 1,000, and Bills
of Lading of property to the value of Rs. 4,000 had been attached.
It did not appear that the defendant had been asked to furnish security
as provided by the Act.

The property moreover was not in the hands

of the Defendant but of the claimant Hadjec Sedick. The effect of the
attachment of these Bills of Lading might be, for any thing that
was known to the contrary, that this Rice was rotting on the Shore at
Bombay,
and‘ the
he might
gain hisbefore
action
might lose
I all the Rice.
In plaintiff
every casethough
in which
attachment
judgment
was
applied for he would take care that every item ofthe Act was satisﬁed be
fore the order was granted, and ifany claimant should come in, he would
take that case ﬁrst ‘and postpone all other business. In this case the
decree must be for the claimant to whom the Bills of Lading must be
delivered up, he undertaking to pay the whole of the surplus proceeds
into Court after paying himself the amount due to him with costs, if
costs cannot otherwise be recovered.

-
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R. S. BUNDLE vs. THE SECRETARY or STATE.

Sale of lVacle Lands

Government Resolutions of Oct. 17, 1861.
Principal and Agenl.——E.rlcnl of AuMori/y.
Doyne and Woodroﬂ'e for the plaintiff.
Tile Advocate General and Graham for the defendant.

This was a suit for speciﬁc performance of a certain
agreement alleged to have been made by the defendant. The

Jan- 20

Plaint set forth that in December 1861, the plaintiff ap
plied to the Superintendent of Darjeeling for a grant of
waste lands at Rinchington, in the Darjeeling District, under the
Government Resolutions relating to the sale of waste lands, of the 17th
October 1861. On the 31st day of December of the same year, ﬁve
hundred acres of such land were allotted to him at Rinchiugton, at Rs.
2-8 per acre. On the 3rd of January following, the plaintiff paid to
the Superintendent of Darjeeling the sum of Rs. 1,250, being the full
amount of the purchase-money for the ﬁve hundred acres, and there

upon he was let into possession, in which he continued, and laid out
money in bringing the land into cultivation.‘ No deed of grant, how
ever, had ever been executed in favour of the plaintiff, which be sub
mitted ought to have been done. The plaintiff alleged, that in fraud of
his rights to the land, the Secretary of State had, on the 3rd of De
cember 1862, caused the lands to be advertised for sale, against which
the plaintiff protested. Notwithstanding his protest, the land was put
up to auction on the 4th May 1863, when the plaintiff, under protest
to prevent the land from being sold to other parties, whereby he would
have incurred considerable loss, bought it, as the highest bidder, at Rs.

20 per acre. The plaintiff sought to have this last sale declared void,
and to restrain the defendant from proceeding to enforce the plaintiﬂ‘
to pay for the land at the rate of Rs. 20 per acre ; and further, to com.
pel the defendant to execute a deed of grant in favour of the plaintiff.
The case in the ﬁrst instance came on for hearing before Mr. Justice
Levinge who delivered the following judgment.

D
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Levinge J.—The plaintiff sues for speciﬁc performance of a
certain agreement made by the defendant under the following cir
cumstances :—The plaintiff, on the 31st December 1861, applied to the
Superintendent of Darjeeling for a grant of waste lands at Rinching

ton, under the Government Resolutions of 17th October 1861.

On

the 31st of December 1861, 500 acres of uncleared land at Rinching
ton were allotted to the plaintiff, at Rs. 2-8 per acre. On the 3rd Ja
nuary 1862, plaintiff paid Rs. 1,250 to the Superintendent, in full, for
the purchase of the land, and entered into possession, in which he has

continued. He alleges that he has improved, and laid out large sums
of money on the property, and that no deed of grant has been executed
to him. The plaint avers that the defendant is, under the aforesaid
Resolutions, bound to execute a grant to the plaintiff -, that in fraud of
plaintiff’s rights, ddfendant caused the lands to be advertised for sale in

the Government Gazette of 3rd of December 1862, and put up] for auc
tion on the 5th of January 1862, when plaintiﬂ', under protest, and to
save his property, bid Rs. 20 an acre, and being the highest bidder,
was declared the purchaser. The plaint goes on to submit to the Court
that such sale is void , by reason of the prior possession of title by the
plaintiff, and prays that it be declared so, and that defendant be de
creed to execute a conveyance to the plaintiff.
The defendant contends that the plaintiff’s claim is founded upon '
dealings between himself, and an ofﬁcer of Government, who had no
authority to bind the defendant, or the Government of Bengal, in the
matter, and that the plaintiff is therefore not entitled to any part of
the relief which he asks. Such is the language of the 15th paragraph
of defendant’s written statement, and that is the substance of the de

fence.
. It appears that the plaintiff carried on business with Herschell
Dear in 1861. That Dear applied to the Superintendent of Darjee
ling for a grant of 1,000 acres of waste land in that district—500

acres for himself, and 500 acres for the plaintiff ; these being for dis
posal, as plaintiff says, under Resolutions of the Government of India
of 17th October 1861. Dear, through his agent, Brine, made the
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application to Dr. Campbell, the Superintendent, on the 7th November
1861, by letter of that date. The words of that letter are of import
ance ,- they are as follows :——“ I beg leave to apply to you under the new
rules for the sale of waste land—for 1,000 acres for Mr. Deer, and for
200 acres for myself—on the north-west slope of the Rinchington Spur,
between the Balasun tea plantation, and the forest under the new cart
road. (Signed) F. Brine.” No written reply has been given in evi
dence to the letter, nor does it appear that one was sent. However, it
appears that Brine gave Dr. Campbell a rough sketch of the spur, and
pointed out to him the exact locality of the 1,000 acres grant required.
A letter has been produced, written by Dr. Campbell, dated the 8th
‘December 1861, promising to meet Brine on the southern part of the
land applied for, to examine the 1,000 acres. Brine states Campbell at
tended and gave possession. The evidence as to the actual giving of
possession by Campbell is not very clear, but I can have no doubt that
Brine had authority to, and did, take possession in December. Brine
told Campbell he was anxious to take immediate possession, and asked
him to pay the whole of the purchase-money at once, to which Campbell
assented ; but owing to the exteht of the grant, neither party could
well tell, whether the whole was cleared, or uncleared jungle. This is
of importance, as construing a memorandum endorsed on Campbell’s
receipt for the purchase-money, which will be directly noticed. Some
of the land had been apparently cleared in a very rough way by theLep
chars.

Rs. 2,500, being at the rate of Rs. 2-8 an acre, was the price

agreed on between Brine and Campbell, for the grant or allotment of
1,000 acres.

This was done in accordance with the 29th Rule of the

Government Resolution of the 17th October 1861, which provides
that the price to be paid for unassessed land should not exceed Rs. 2-8
per acre for uncleared land, and Rs. 5 per acre for land unencumbered
with jungle.
It is admitted, that, after the application was made to Dr. Camp
bell, it was registered, and on the 2nd January 1862, Brine wrote to
Campbell the following letter :—“ I beg to pay into your treasury, on
account of Mr. H. Dear, Rs; 2,500 for the 1,000 acres of land he has
applied for in Rinchington, under the new rules of 17th October last.

(28)
Mr. Dear desires me to say he wishes me to retain 500 acres of this
land for himself, and to give 500 acres to Mr. Rundle ; the title deeds
to be made out accordingly, and the division of the land to be pointed
out by me.” This letter has been produced, and proved, and upon it
Dr. Campbell has made two endorsements. The ﬁrst is, “ Attend to '
this.” This memorandum is written opposite that portion of the letter
containing Brine’s instructions as to the preparation of the deeds, and
is evidence to support plaintiff, that Campbell considered the contract
complete, and all that remained to be ascertained, was, whether more
than Rs. 2-8 an acre was to be paid. The second endorsement is as
follows :—“ Send receipt towards payment of one thousand acres.”
This was accordingly done,and a receipt was sent on the 3rd January—
the next day. It is in these words :—“ Received from Mr. Rundle
the sum of Rs. 1,250 t'owards payment of 500 acres of land at Rin
chington, Superintendent’s oﬂice, Darjeeling, 3rd January 1862.
(Signed) A. Campbell, Superintendent.” It has been inferred in de
fendant’s written statement, that this receipt, and the memorandum en
dorsed on the letter of 2nd January, are evidence that the contract is not
complete -, but I believe the memorandum was simply endorsed on the
letter, and the receipt was so framed in case it should turn out that
any of the land was cleared -, for if it was, the price for so‘much as was
unencumbered with jungle, was to be Rs. 5 an acre, and not Rs. 2-8.
Mr. Wake, the present Superintendent of Darjeeling, has been exa
mined at the hearing of the case, and has produced the books kept in
the ofﬁce at Darjeeling ; and these show the entry made 3rd January
1862, of the Rs. 2,500 paid in by Brine for the value of 1,000 acres of

land, at Rs.2-8.

This sum is split into two items of Rs. 1,250 each.

Mr. Wake has also shown that these two sums have been carried over
in the books to the credit of the Improvement Fund of the district, as
all sums received for the sale of waste lands were, at that date, credit

ed, with the sanction of the Government, to that fund.

After the

receipt was sent, it does not appear that Dr. Campbell ever visited the

lands in question.

He left Darjeeling for England the same month.

Captain Murray succeeded him for a short time, and a letter of his has

been produced at the hearing, dated 9th March, written to Brine,
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in which Murray speaks of the land as actually allotted. In March
1862 Mr. Wake became, and has continued, Superintendent. Mr. Brine
states he took possession of the waste land in January, appointed a
chowkeydar to watch the timber, and made arrangements for a. road to
be made, which was to pass through the lower end of the spur. This
arrangement was come to with Dr. Campbell, and the different allottees
in that locality, and Dr. Campbell settled, that one half expense was to
be borne by the proprietors,and the remaining half by the Government.
This road has been made by the Balasun Tea Company, and the settle
ment as to the cost yet remains to be assessed. In March or April
Mr. Brine ceased to be agent. Before the rains of 1862 some of the
trees in the jungle were felled, and shingles put up -, and in the
autumn the clearances began, and Tea was planted. Mr. Dear has been
examined, and has proved that from 8 to 10,000 Rs. have been laid
out by the plaintiff on the 500 acres, the subject matter of this action.
Before I go to the consideration of the Government Resolutions, I

shall very shortly refer to the action taken by the Government upon
discovering the sale, made by Campbell to plaintiff. After the: receipt
to the dispatch of the Secretary of State regarding the sale of waste
lands, dated the 9th July 1862, and in consequence of the instructions

in that despatch, the Revenue Board set the local authorities upon en
quiring, as to whether any allotments had been made under the Resolu
tions of 17th October 1861, and then it was discovered by the Govern
ment, that the allotment had been made to the plaintiff by Dr. Campbell
as already detailed. There is no evidence to prove that this act of Dr.
Campbell was ever sanctioned, or ratiﬁed by the authorities, but, as

stated in the fourteenth paragraph of their written statement, the
Government of Bengal offered the plaintiff to let him have the land at
the minimum price of Rs. 10 per acre, for which he could have obtain
ed it under the Rules of the 7th day of May 1859. The plaintiff de—
clined this oﬁ'er. After this proposal was refused the Government put
up the lands for public sale by auction under the Resolutions of Oct.
17, 1861, when they were bought in by the plaintiff under protest, at
the price of Rs. 20 an acre, as stated in the plaint ; and the present
action has been brought to try the question between the plaintiff and

the Government.
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It should be noticed that, in point of fact, there does not appear
to be any person who asserts or claims a. title or interest in this land,
save and except the plaintiff.
If Campbell had authority to bind the Government, the plaintiff
will be entitled to all the relief he prays. My attention has not been
called to the Rules of the 7th of May 1859, which the Government
allege in their answer was the only authority under which Campbell
could haVe sold ; nor have they been referred to at the hearing. But
inasmuch, as I shall presently show the Government, to a certain and
limited extent, admitted the acts of their subordinate ofﬁcers to bind

them in regard to the sale of waste lands under the Resolution of 17th
October 1861, it was, I suppose, considered unnecessary by the Advo

cate General, to go into the consideration of the Collector’s or Super
intendent’s powers under the Rules of May 1861. I have no doubt
that at the time the Government Resolution of 17th October 1861
was issued, it was not contemplated by the Government that their
subordinate ofﬁcers would proceed at once, and without any fnther in
structions or authority than those contained within the four corners of
the document, as published in the Government Gazette, to sell and dis

pose of the waste lands in their districts.

The whole language of the

Resolutions shows that more was to be done, before the local ofﬁcers

should have power to sell. In the ﬁrst place, it appears to me, from
the seventh paragraph, that these Resolutions were to be considered,
and the matters that are therein directed to be done should be com_
pleted by the Government of Bengal, before the Resolutions could be
acted on by the local authorities throughout that Presidency. The
following is the language of the 7th paragraph :—“ With these views,
his Excellency in Council proceeds to state the Rules, under which he

desires that the Governments, and Administrations of India, should
give effect to these two measures.” It can hardly be said, as observed
by the Advocate General, that Dr. Campbell would come within,
or under, the above description of “ Governments and Administra
tions.” But on reference to the 20th paragraph, I ﬁnd that it is de
clared that “ No reference to Revenue Boards, or other distant antho

rities, should be necessary, except in special cases of doubt.

Rules of
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procedure must be laid down by the local Governments with sufﬁcient
clearness of detail, to obviate in all ordinary cases, any necessity for

reference or sanction." It is admitted, that when Dr. Campbell acted
so hastily, no rules had been laid down, as directed by the local GlOVQI'n
ment ; and I should not hesitate to hold that Dr. Campbell had no
authority to move in the matter, until after those rules, so imperative
ly required to be laid down, for his and other subordinate ofﬁcers’
guidance, had been promulgated by the local Government. But as
will be seen presently, the Government, in all cases of sales under
these Resolutions, have waived that breach of duty, or authority, in

their subordinates.
Mr. Doyne, the plaintiff’s counsel, has argued that Dr.

Camp

bell was not bound to wait for the promulgation of those rules, and re
fers to the last clause of the 57th paragraph, which is in the following
words :--“ But it is not necessary to await the enactment of such a
law before making known, and as far as practicable acting upon, the
rules which have been here laid down.” But it appears to me that this
clause contains no authority, warranting Campbell to proceed to sell or
bind the Government by any contract under the Resolutions ; for, on
referring to the preceding words of the same paragraph (57), it will be
seen that the law, the enactment of which it was declared unnecessary

to wait for, was a law to give legal effect to the measures for the sale
of waste land, so as to secure for all grantees a legislative title to their
property,” and has no reference whatsoever to the rules to be published
by the local governments.
It is clear that the Governments are bound to any sale of waste
lands, made under, and in pursuance of, the Resolutions of 17th Octo
ber, and cannot avoid the sale, on the score that no rules had been pro
mulgated, for, in addition to instructions to that effect contained in the

Secretary of State’s dispatch, dated the 9th July 1862, the Secretary
to the Government of India, on the 15th August 1862, communicated
to the Government of Bengal, the desirability that rules for regulating
the sale of waste lands should be prepared with as little delay as possible,

in conformity with the modiﬁed provisions then prescribed by her
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Majesty’s Government ; but stated that it was,to be observed, that
all arrangements which had been already completed under the terms
of the Resolution promulgated by the Government of India on the
17th October, in regard to the purchase of waste lands, were to be
maintained; the new dispatch not being intended to have retro
spective effect.
Although Campbell, at the time he entered into the contract with
the plaintiff, had no authority to do so under the Resolutions of 17th

October, the Government would be bound in consequence of those
dispatches by the arrangement, provided that Campbell sold the land
in question, under, and in compliance with, the terms of the Resolu
tions; but inasmuch as he has not done so, as I shall presently show,
I am of opinion his contract is not binding. Treating this case as a
contract entered into with the plaintiff, and Campbell as the agent of a
third party, it must be conceded that if the agent sell the land in a
manner not authorised by the authority given to him, the Government
is not bound by the contract. Upon the law treating on this subject, I
would refer to a passage in Sugdcn on Vendor; and Pure/Lasers, lath
Edn., p. 216 :—“ If an agent, employed to sell an estate, sell it in a
manner not authorised by the authority given to him, a speciﬁc per
formance will not be decreed against the principal, although the estate
be sold for a greater price than he required for it. At least, if an agent
is empowered to sell an estate by public auction, a sale by private con
tract is not within his authority.” This is a position peculiarly appli
cable to the present case. See the case of Daniel vs. Adams, Amb.
495., and Eels/lam vs. Young 1 Y0. and Col. C. C. 175, for authorities

on the subject. It is to be remembered that the plaintiﬁ’s agent
called on Campbell to sell him the land under the Resolutions of 17th
October, and Mr. Brine has stated that he had read those Resolutions,
and Mr. Dear has sworn that both he and the plaintiff, Rundle, had
seen the Resolutions, prior to authorising Brine to apply to ‘Campbell
for the grant -, so plaintiﬁ' and his agent were perfectly aware of the
extent of authority vested in Dr. Campbell.

(33)
The Collector’s or Superintendent’s duty, after ascertaining by an
inspection of the land registers, whether there is any other prior claim
of property or occupancy in the land applied for, is clearly pointed out
' by the 17th paragraph of the Resolutions, that provides :—“ When
there is no such claim apparent from the Government records, and the
Collector knows no other objection to the grant, he will advertise the
application in the most customary and effectual manner, for a term

which probably need rarely exceed thirty days.” In the case before
the Court there were no advertisements—nothing save a private ar
rangement between Campbell and Brine. The 18th Rule goes on to
declare, “ \Vhen, after the expiration of the term ﬁxed, no such claim
is preferred, or when, if preferred, it shall have been disposed of, the

Collector will give to the applicant a document, testifying that the

land, as described in his application, has been allotted him, subject to
the terms hereinafter speciﬁed.”

It seems to me clear, from the Ian--v

guage of that paragraph, that to advertise was a condition precedent,
before the Superintendent had any authority to bind the Government,
and he had to wait the expiration of the time ﬁxed by the advertise—
ment. The 29th paragraph has been referred to by both sides. This
ﬁxcs the price to be paid as follows :——“ The price to be paid for unas
sessed land should not exceed Rs. 2% per acre for uncleared land, or Rs.
5 per acre for land unencumbered with jungle,” and it may be said,
“ What injury has the Government sustained, as it has received Rs.
2-8 per acre, and no hostile claim has been preferred ?” But this is
no answer in law to the defence pleaded—~that the contract was made
in a way wholly unauthorised by the authority given, and well known
at'the time by the plaintiﬂ; who called on the agent to act under the
Resolutions, which were clearly violated to the knowledge of plaintiff
and the agent. The object of the'17th and 18th paragraphs is per
fectly manifest. The ﬁrst object is to guard the Government against
a claim being put forward on behalf of another person after the con
tract entered into, as they might render themselves liable to legal pro
ceedings for disposing of lands already possessed by some one else 3
also to protect any one who might haVe a right of occupancy, and

n
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whom it would be manifestly unjust to interfere with. Again, the
public should be protected from private bargains, and a right of open

competition should be respected. This appears to be contemplated,
inasmuch as the 30th Rule provides. “ That in the eVent of more pur
chasers than one offering to buy the same tract, neither having any
previous right to the land, it may be put up to auction at the upset
price of an ordinary grant.”—After the Government repudiated the
contract the plaintiff seeks to enforce, the land was advertised ; and
other purchasers demanding the land, it was advertised for sale ; and
at the auction so much was the land in demand, that the plaintiff was

forced to buy it in at the price of Rs. 20 an acre, being Rs. 17-8 in
excess of the sum taken by Campbell, making a difference to the par
ties of Rs. 8,750 on 500 acres of waste land ; and I am quite at a loss

to see why the Government are to be deprived of the market value of
the land. There have been one or two other matters referred to by Mr.
Doyne in argument, to which I must shortly allude. It has been

pointed out that the rules published by the Government on the 30th
August 1862, contain express directions to the ‘Collector to publish
advertisements ,- but the 22nd Rule provides that “ lands for the pur
chase of which application has been made under the Resolutions of the
17th October 1861, will, if such application were duly registered. be
dealt with in accordance with the terms of the said Resolutions so far as
the law allows.” But I do not understand that direction to express an
intention on the part of the Government, to waive a breach of the Re
solutions that required advertisements to be issued before sale, and thus
lay themselves open to litigation, and possibly work great injustice to
existing rights -, and this view is supported by reference to the Circular'
Order of the Board of Revenue, dated the 30th August. 1862.

The '

Supplementary Rule, title letter 0., declares that “ all proceedings
taken in conformity with the Resolutions of 17th October 1861, will
be recognised, and, pending proceedings, will be continued under the

provisions of those Resolutions” showing that there was only an in
tention to be bound by proceedings, which were had in conformity
with the Resolutions, an essential of which was advertisement. The
next matter referred to was Mr. Dampier’s letter to the Under Se
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cretary to the Government of Bengal, dated the 28th October 1862,
in which it appears that the allotments made by Dr. Campbell had

been brought to the notice of the Government by Mr. Wake, and di
recting advertisements to be issued at ohce in the case, and to proceed
under Rule XXII. of the Government Notiﬁcation of August 80,
1862. Mr. Wake’s letter, dated 6th September 1862, admits that
a positive assurance of a grant to the plaintiff had been made by Dr.
Campbell ; and of that matter, as

said before, I have no doubt.

The Secretary to the Government, on the 2nd Dee. 1862, instructs
the Board of Revenue, that the Government declined to make any ex
ception, as regards the advertisements required by the 17th paragraph
of the Resolutions of 17th October 1861, and, accordingly, after the
matter had been brought before the Government on more occasions
than one, the Government, in a communication, dated the 30th De

cember 1862, declined to give up the rights, but made the offer
ready mentioned—viz., to allow those who had actually entered
the occupancy of lands for which they were registered applicants,
retain the lands on the term of their paying Rs. 10 an acre ; and
the offer was not- accepted, they were to be put up to auction.

al
on
to
if

Having therefore held that the plaintiﬂ' is not in a position to en
force speciﬁc performance of the contract sued on, I cannot hold him
entitled in this action to any relief ; nor do I consider he has any
equity to ask it, as he was well aware of the terms of the Resolution
under which he called on Dr. Campbell to act.
I have gone at considerable length into this case, and exPlain
ed fully my reasons for holding that the suit must be dismissed, as I
see from the record that there are several other similar claims awaiting
the issue of this suit, which I now dismiss, and award to the defendant
his cos ts on scale No. 2.
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Against this case the Plaintiff appealed, and the case was re-argued
before the Chief Justice and Mr. Justice Macpherson.
Dog/2w for the appellant.

'

Cowie (A. G. for the Respondent.
Norman C. J.-—The plaint states that the plaintiff on or
about the 31st Dec. 1861, applied to the Superintendent of

Maia?

Darjeeling for a grant of Waste Lands at Rinchington in the
Darjeeling territory, under the Resolutions of Government of the 17th
October 1861 : that about the said 31st of December 1861, 500‘ acres

of uncleared land at Rinchington were allotted to him at Rs. 2, annas
8 per acre: that on or about the 3rd January 1862, the plaintiff paid
to the Superintendent at Darjeeling Rs. 1,250, being in full for the

purchase money of the said 500 acres, and thereupon the plaintiﬁ'
entered into possession of the said 500 acres, and has continued in

possession, and by cultivation greatly enhanced the value thereof : that
no deed of grant has been executed to the plaintiff, who has all along
been ready to receive the same, and now submits that the defendant
ought- to execute such a deed—but the defendant caused the land to
be put up for a sale in January 1863, when the plaintiff was compelled
to become the purchaser at Rupees 20 per acre. The plaintiff sub
mits that the sale was void, and prays that it may be declared so, and
that the defendant may be restrained by injunction from proceeding
to enforce payment of the purchase money, and that he may be or‘
dered to execute an instrument of grant in pursuance of the terms
of the resolution of the 15th October 1861.
The facts are as follows :—On the 17th October 1861 a Resolution
was passed by His Excellency the Governor General of India in Coun-'

oil which was published in the Government Gazette of the 19th October
1861.
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1. His Excellency the Governor General in Council has had under
his consideration, the subject of the Despatches from
N°- 13 05 15“ De' the Rio-ht Honorable the Secretary of State, noted
camber 1858.

,.

1

of

numb 1809'
r

_
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_

_

_ _

in the margin, With the opinions of the several local

Governments, and of most of their principal ofﬁcers
I

u

u

on two important subjects.
I. The sale of waste lands in perpetuity discharged from all
prospective demand on account of land revenue.
II. Permission to redeem the existing land reVenue by the im
mediate payment of one sum equal in value to the revenue redeemed.
2. His Excellency in Council ﬁnds that the ablest and most ex
perienced public ofﬁcers, very generally concur with private parties
interested in the land, in the expectation that substantial advaniages
will follow the adoption of both these measures.
3.

There is, however, much diversity of opinion as to the ex

tent to which either measure is likely to operate, and as to the rules
under which the acquisition of waste land in perpetuity, and the re
demption of the land revenue should be allowed, some experience may
be required to test fully the comparative soundness of the several opi
nions on these points, but His Excellency in Council sees no reason
to doubt that, so far as either measure may take effect, it will be in
every way beneﬁcial.

4'. As regards the sale of waste lands, there can be no question
of the substantial beneﬁts, both to India and to England, which must
follow the establishment of settlers, who will introduce proﬁtable and

judicious cultivation into districts hitherto unreclaimed.
5.

His Excellency in Council looks for the best results to the

people of India, wherever in su<-h districts European settlers may ﬁnd
a climate in which they can live and occupy themselves without detri
ment to their health, and whence they may direct such improvements
as European capital, skill, and enterprize, can effect in the agriculture

communications, and commerce of the surrounding country.

He
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conﬁdently expects that harmony of interests between permanent Euro
pean settlers, and the half civilized tribes, by whom most of these waste I

districts, or the country adjoining them are thinly peopled, will con '
duce to the material and moral improvement of large classes of the
Queen’s Indian subjects, which, for any such purposes, have long been

felt by the Government, to be almost out of the reach of its ordinary
agencies.
6. But it is the ﬁrm conviction of the Governor General in
Council, that, in order to obtain permanently good results from such
measures, it is indispensable, not only that no violence be done to the

long existing rights, which sometimes in a rude, sometimes in a com
plicated form, are possessed by many of the humblest occupants of
the soil in India, but that these rights be nowhere slighted, or even
overlooked ;serupnlous respect for them is one of the most solemn du

ties of the Government of India as well as its soundest policy, what
ever may be the mode in which that Government may think ﬁt to

deal with rights of its own.
7. With these views His Excellency in Council proceeds to
state the Rules under which he desires that the Governments and
Administrations of India should give effect to these two measures.
8. As to the sale of unassessed waste lands, in which no right
of proprietorship, or of exclusive occupancy, are known to exist at pre

sent, or tohave existed in former times, and to be capable of revival.
9. In any case of application for such lands they shall be grant
ed in perpetuity, under therules which will be presently laid down,
as a heritable and transferable property, subject to no enhancement of
land revenue assessment.

10.

All prospective land revenue will be redeemable at the gran

tee’s option, by a payment in full when the grant is made, and the
land granted will thenceforward be permanently free of all demands

on account of land revenue.
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11. The deed of grant shall be drawn up in English with a
vernacular translation attached, the meaning of all doubtful cases ’
being settled by the English test.

-x* . *
*
a
-x-x-x*
*
-x
16. The land registers of the Collector of land revenue, or of any
other local ofﬁcer exercising Collectors’ powers, when properly kept
and perfect, will often enable him to state at once, whether there is any
other prior claim of property, or occupancy, on the land applied for.
17. When there is no such claim apparent from the Govern
ment Records, and the Collector knows no other objection to the grant,
he will advertise the application in the most customary and effectual
manner, for a term which probably need rarely exceed thirty days.
18.

“Then after the expiration of the term ﬁxed no such claim

is preferred,or when, if preferred, it shall have been disposed of,the Col

lector will give to the applicant a document, testifying that the land as
described in his application, has been allotted to him subject to the
terms hereinafter speciﬁed.
19.

If, after the allotment of the land under the preceding rule,

any persons shall establish a right of property in the land so allotted, the
possessionof the party to whom thelandhas been granted bonw‘ﬁde, shall

not be disturbed. But provided the claim he made within one year
from the allotment, the claimant, 0n proof of his right, and on shew
.ing good reasons why his claim was not advanced before the allotment
took place, shall be entitled to receive from the Government full com
pensation for the actual value of his interest in such land. After the
expiration of a year, all rights of third persons, which have not been al
ready claimed, will be altogether barred, as well in regard to compen
sation as against the land, subject, in regard to compensation, to the
same exceptions in case of persons under disability from infancy, lunacy,

or other like causes, as are admitted by the existing law of limitation
20. No reference to Revenue Boards or other distant authorities
should be necessary, except in special cases of doubt. Rules of proce~

(lure must be laid down by the local Governments with suﬁ‘rcient
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clearness of detail to obviate, in all ordinary cases, any necessity for re
ference or sanction.

Grants will, of course, be immediately reported to local Govern
ments, and any departure from the rules of procedure should be promp
tly noticed by the Board of Revenue or other “Controlling Authority.”
But no conﬁrmation should be required to complete grants made in
accordance with the published rules of procedure; and such grants
should not be liable to be disturbed on account of any informality, not
attributable to any act or default of the grantee.

*

-x-

-x-

-x-

*

*

*

-x-

*

-x-

*

29. The price to be paid for unassessed land should not exceed
Rs. 2Q per acre for uncleared land, or Rs. 5 per acre for land unencum
bered with jungle, subject to deduction of area for swamps, or uncultur_
able land, as above stated. This limitation of rates shall remain in
force for ﬁve years from the 1st of January 186:5, subject to revision in
the case of land which may be sold after that period.
30. In theevent of more purchasers than one offering to buy
the same tract, neither having any previous right to the land, it may
be put up to auction at the upset price of an ordinary grant. But ex
cept in such cases, or in the case of suburban lots, recourse will not be

had to sale by auction. The applicant will receive his land at a price
ﬁxed.
*

*

*

*

*

*

*

*

'X-

*

*

55. Provisions will be made in any legal enactment which
may be passed to give effect to this resolution, that the party named
in the grant, whether of waste land, or'of land on which the assess
ment has been redeemed, or his legal heir or representative, shall be re

garded as the sole legal owner of the land, subject only in the latter
case to claims other than those of Government, and to subtenures and

subordinate rights of occupancy existing at the time of redemption, and
that no transfer of property in it shall be recognized by our Courts of

ﬁscal ofﬁcers, unless duly registered.
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56. With a view to secure the Government, and the public cre
ditor against any loss of existing sources of Government income, pro
vision will be made by law, that all sums paid in purchase of waste
lands, or in redemption of land revenue,or in otherwise forestalling the
land revenue, shall be paid to Commissioners, and periodically invested

in such manner as the law may direct.

The Commissioners will report

annually to Government the total amount they have received, and in
vested, and the districts from which it has been received,

and their

reports will be published.
57. The local Governments will be called on to prepare the
draft ofa law, to give legal effect to these measures within their

several jurisdictions, so as to secure for all grantees a legislative title
to their property;
But it is not necessary to await the enactment of such a law be
fore making known, and, as far as practicable, acting upon the rules
which have been here laid down.”
On the 7th of November 1861, Mr. Brine as Agent for Mr. H.
Dear wrote to Dr. Campbell the Superintendent of Darjeeling as fol
lows :—
I
“ Sir,—I beg leave to apply to you, under the new Rules for the
sale of waste lands, for 1,000 acres for H. Dear on the North-west slope
of the Rinchington Spur, Ste. This application was registered by the
Superintendent of Darjeeling. It was then agreed between H. Dear
and the plaintiff, that the grant of 1,000 acres should be divided equal
ly between them. On the 2nd January 1862, Mr. Brine forwarded
to Dr. Campbell, the Superintendent of Darjeeling, the sum 0! Rs.2,500
with the following letter:—
" Dear Sir,-I beg to pay into your treasury on account of Mr.
H. Dear Rs. 2,500, for the 1,000 acres of land that he has applied for
on Rinchington, under the new rules of the 17th October last. Mr. H
Dear desires me to say that he wishes to retain 500 acres for himself,
and to give 500 acres to Mr. Rundle; title deeds to be made out ac

cordingly, and the division of the landlto be pointed_out by mm”, D!“
r
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Campbell endorsed on the letter a memorandum “ Send receipt towards
payment of 1,000 acres” and sent a receipt to the plaintiff as follows—

“ Received from Mr. Bundle the sum of Rs. 1,250 towards payment
of 500 acres of land on Rinchington. Superintendent’s oﬂice, Darjee
ling January 3, 1863. Signed. A Campbell, Superintendent.” At the
time of granting this receipt, it was uncertain whether the land was
cleared, or uncleared. It was not proved that the application of Mr.
Dear or the plaintiff was ever advertised as required by the 17th Sec

tion of the Rules of October 17th 1851, or that anything in the shape
of an allotment beyond what has been above stated ever took place.
' It has been proved, however, that by the authority of Dr. Campbell
the plaintiff’s agent, Brine, took possession of the land cleared, and
expended considerable sums of money upon it in January 1863. The
sum of Rs. 1,250 paid to Dr. Campbell was at ﬁrst carried to the ac
count of the local fund for improvement of the station, as other sums
received for the sale of waste lands at Darjeeling were at that date.
The account of the monies received should have been sent to the Go'
vernment in May 1862, but was not in fact so sent until November.

Part of the land had been previously cleared in a very rough way
by the Lepchas : they were in occupation of the land when Brine ap
plied for it. Brine swore that they were ryots of the Soobah who
held, under a lease from Dr. Campbell, some 25,000 acres, at a rental
of Rs. 25 a year 3 he said the Lepchas had only a right to the land
as long as the crops were standing on it, they were mere squatters, the
Soobah’s lease had expired; it was renewed from year to year till some
applicant for the land came forward. No one since that time has set .'
up any claim to the land. Brine further said “if it turned out that any
part was cleared, I believe I should have had to pay the difference be
tween Rs. 2-8 and Rs. 5.”
On the 15th of August 1862, a despatch from the Secretary of
State on the subject of the Resolutions of the l7th October 1861, to
gether with circular instructions issued to the Government of Bengal,
the North Vl’estern Provinces, and the Punjab, avere published in the

Gazette for general information. In the ninth paragraph of this des
_patch the Secretary of State says. “ Her Majesty’s Govrrnrnent can
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not approve of the proposal to give an uniform price for all unassessed
and uncleared land throughout India, without reference to the locality
or situation, and I have to request that yourExcellency in Council will
immediately take measures, for Withdrawing the Offer made in para

graph 29 of the
“ Your Excellency
contained in this
Resolution of the

Resolutions.” In the 76th paragraph he says
in Council will understand, that the instructions
despatch, supersede at once the provisions of the
17th October 186], so far as they are incon

sistent with them, and that fresh regulations must be prepared, and
submitted for the approval of Her Majesty’s Government. It is not,
however, intended that these orders should have retrospective effect ;'
and if any arrangements in regard to the purchase of waste lands, have
been actually completed under the provisions of the resolutions, they
must, so far as is compatible with the law, be scrupulously carried into
effect." In the circular instructions ahorementioned, para : 2, it is
said, that “ It will be observed that all arrangements which have been
already completed, under the terms of the Resolution promulgated by

the Government of India last October, in regard either to the purchase
of waste lands, or the redemption of land revenue, are to be maintained,

the present despatch not being intended to have retrospective effect.”
By the rules for the sale of waste land published by the Govern
ment of Bengal, Rule 22, it was declared that “ lands, for the pur
chase of which applications have been made under Resolution of the
17th October 1861, will, if such application were duly registered, be
dealt with in accordance with the terms of the Resolution so far as the
law allows.”
I
By a supplementary rule contained in a circular order of the
Board of Revenue, dated the 14th of October 1862, rule 0, it was de
clared that “ all proceedings taken in conformity with the Resolution
of the 17th October 1861, will be recognized, and, pending proceedings
will be continued under the provisions of that Resolution. When the
application has only been made and registered, the next step will be

i the issue of the advertisement required by paragraph 17 of the Resolu
tion -, if the advertisement have already been issued, and the time is

expired, the Collector will proceed to give applicant a certiﬁcate of

(Mi
allotment under paragraph 18, unless others have come forward with
offers to purchase the land ; in which case the lot must be put up to
auction under paragraph 30 of the Resolution. Until the 30th of
August 1862, no instructions had been given to the Collectors, and
other oﬁcers in Bengal to enter into contracts for the sale of waste
lands under the Resolution of the 17th October 1861. It was admit
ted by the Government, that for all purposes connected with the grant
of waste lands under the existing waste land rules, and under previous
rules for the grant of waste lands, the powers of' the Superintendent of
Darjeeling are, and always have been, those of a Collector in Regulation
Districts. It is not shewn that any objection was made to the title of
the plaintiff by the Government of India until the 3rd December 1862,
about which time the Government published an advertisement relating
to the 500 acres of land applied for by the plaintiff, which is as fol
lows :—
“ Notice is hereby given that the following lots of waste land, &e.,
names of original applicants as below, have been applied for under the
Governor General’s Resolution of the 17th October 1861, and in ac
cordance with Rule 22, and supplementary Rule 0. annexed to the
Board of Revenue’s Circular Order No. 63, dated the 14th of October
1862, the lots will be sold by auction &c., to the highest bidder above

the upset price of Rs. 2-8 per acre, should any other application for
the land he made before the date, otherwise each lot will be assigned

to the ﬁrst applicant at the said upset price.”
On the 3rd January 1863 the plaintill' under protest, and to save

his property from being sacriﬁced, bid Rs. 20 per acre, and was declared
the purchaser.
Statute 22 and 23 Vic. Chap 41 was referred to, as shewing the
power of the GoVernor General in Council, to dispose of waste lands in

India.

The learned Judge points out that it was not contemplated at

the time when the Government Resolutions of the 17th of October 1861

were passed, that subordinate ofﬁcers would proceed at once, and
without any further instructions, or authority, than those contained
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in that Resolution, to sell and dispose of the waste lands in their dis
trict, and that the whole language of the Resolution shews, that it was
contemplated that more was to be done, before the local ofﬁcers should
have power to sell. He refers to paragraphs 7, 20, and 57, and adds
“ I should not hesitate to 'hold that Dr. Campbell had no authority
to move until after the rule, so imperatively required for his and other
subordinate otﬁcers’ guidance, had been promulgated by the local G o
vernment. But the Government have waived thatbreaeh of duty in their
subordinate.” He says “ It is clear that theGovernment are bound by
any sale of waste lands made under, and in pursuance of the Resolution
of the 17th of October, and cannot avoid the sale on the score that no

new rule had been promulgated, for in addition to instructions to that
effect, contained in the Secretary of State’s despatch of the 9th of July
1862, the Secretary to the Government of India, on the 15th of August
1862, communicated to the Government of Bengal, the desirability that
rules should be prepared, and observed that all arrangements, which
had already been completed under the terms of the Resolution, were to
he maintained, the new despatch not being intended to have a re
trospective effect. The learned judge then proceeds to say that the

Government would be bound, it' Dr. Campbell had sold the land in ques
tion in compliance with the terms of the Resolution of the 17th of Oc
tober. He proceeds to shew that he did not do‘ so, and therefore dis
misses the suit. I concur entirely with the learned judge in thinking
that under the Resolution of 1861, Dr. Campbell had no power to make
a valid and binding allotment in favor of any purchaser, without
having ﬁrst advertised the application, in pursuance of the terms of
Section 17. He was an agent with a special and limited authority,
the extent of which was, as appears by the evidence, perfectly well
known to the plaintiff, and his agent Brine. Under such circumstan
ces, if the plaintiff seeks to hind the Government as the principal, by
the act of its ofﬁcer, it is incumbent on him to shew that the authority

has been strictly pursued.

The case falls within the general principles stated in Story an
Agency S. S. 126, 165, 22% Sugdens Vendors p. 181, 13th Ed.
In the case of the Collector qf Mussaleepatam vs. Cavala Fem-am
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Narrainapa/l, 8 Moores Indian Appeals 519, Lord Justice Turner, in
delivering the judgment of the judicial committee of the Privy Coun
cil, says “The acts of a Government oﬂicer bind the Government only,
when he is acting in discharge of a certain duty within the limits of
his authority, or if he exceed that authority, when the Government
in fact, or in law, directly, or by implication ratiﬁes the excess.” The
plaintiff knew that an allotment without the advertisement which was

intended for the protection, not only of the rights of persons having
any apparent title of occupancy,but of the Government, against future
claims by parties alleging such rights, was wholly beyond the power
of Dr. Campbell, and if the question turned on the present right of the
plaintiff to a grant without the publication of any advertisement, the
suit must have failed.
Mr. Doyne argued that, in the absence of all proof on either side,
it must be taken that Dr. Campbell did his duty, and that it must be
assumed that an advertisement was duly issued. There might have
been a foundation for that argument, if Dr. Campbell had granted to
the plaintiff a formal certiﬁcate under Section 18 of the Rules. He did

nothing of the sort.

He let the plaintiff into possession on payment

of the sum on account of purchase money. But that may have been,
and, in fact, was done under the provisions of Section 25, which cer
tainly does not provide, that the Collector shall not in any caSe let the
applicant into possession, until. after the publication of the advertise
ment. There are therefore no facts in this case to which the Court
could apply the maxim that “ All things done must be presumed to
have been done according to law” to the prejudice of the Government on
this point. I observe too the plaintiff does not allege the publication of
such advertisement, or any facts from which the defendant would be
warned, that it was contemplated to make such a case against him.

I ﬁnd, however, that in the 22nd Section of the Rules published by
the Government of Bengal, which explain and carry out the terms of
the despatch of the Secretary of State, and the instructions to the G0
vernment of Bengal from the Government of India, to the effect that
the letter of the Secretary of State was not intended to have a retrost
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.pective effect, it is provided that “ Lands for the purchase of which
application has been made under the Resolution of 17th October 1861,

will, if such application was duly registered, be dealt with in accord
ance with the terms of the said Resolution, so far as the law allows.”
And the Board of Revenue, laying down rules as to how this Resolution
of the Government is to be carried into effect, say in supplementary
rule-O “ When the application has only been made and registered, the
next step will be the issue of the advertisement required by paragraph
17 of the Resolution. The plaintiff must be treated not as a person
who has obtained an allotment under Section 18 of the Resolutions of
the 17th of October 1861, but simply as a person who had made, and
duly registered an application under the Resolutions,for an allotment of
land to which there is no claim apparent from the Government records.
Now Section 17 provides that in such cases the Collector is “ to

advertise the application in the most customary and effectual manner for
a term which probably need rarely exceed thirty days.” The advertise
ment contemplated by that Section appears to be simply an advertise
ment of the application, in other words a public notice that the applicant
is desirous of obtaining an allotment of the land, inviting all parties

alleging themselves to be interested in the land, to bring forward their
claims. Sections 16 and 17 shew what was the object of, and Section
18 what was to follow upon, the publication of the advertisement.

Looking at these sections,as well as at the general scope of theResolu
tions, I am conﬁrmed in the opinion that'the advertisement was only
meant to enable the ofﬁcer conducting the sale “ to watch with scrupu.
lous care, that in allotting lands as waste to a stranger, those long ex
isting rights, which sometimes in a rude, and sometimes in a compli
cated form, are possessed by many of the humhlest occupants of the
soil in India, should in no wise be slighted or overlooked.” see Section 6.
The great object of the Government as expressed in the Resolu
tions of the 17th October 1861, was that by selling lands at a low
price, European settlers might be led to introduce proﬁtable and judi
cious cultivation into. tracts till then unreclaimed—Section 14. For

that purpose the price was not exceed 2-8 per acre, for uncleared land
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Section 29, and by Section 30, except in case of several applicants
claiming to purchase the same tract, or in case of suburban lots, recourse
was not to be had to a sale by auction, but the applicant was to receive
his land at a price ﬁxed. High prices and competition were not the
end which the Government proposed to itself. It may be said that
the 30th Section gave the Government the option of putting up the
land at auction, if more purchasers than one offered to buy the land,

at any time before the completion of the allotment, and that the Go
vernment, by the circular order of the Board of Revenue of the 14th
of October 1862, supplementary rule, declared their intention of exercis
ing that option, by selling by auction in all cases where more pur
chasers than one should offer. The reasons why 30th Section gave
this option to the Collectors, and other Government ofﬁcers, may have,
been, that the power so given was intended to be exercised chieﬂy in
cases where the ofﬁcers could not determine, which of two applicants
had the better, more equitable, and fairer right to ask for an allotment,
not that if one man had discovered, made a road to, or gone to the

expense of surveying a valuable allotment of land or minerals—another,
with no claim beyond that he had seen what his more enterprising
neighbours had done, should come in, and complete with him for

the property on equal terms at a sale by auction. Be that as it may—
without in any manner questioning the propriety of the exercise of a
power, which by Section 30 is undoubtedly reserved to the ofﬁcers of
Government, I think it clear that the circular order of the Sudder
Board of Revenue Rule 0, does not warrant the issue of an advertise

ment inviting competition such as that in the present case. It is im
possible to say that the insertion of such a notice may not have had an
effect, and indeed a very great effect, in inducing persons to come for
ward as purchasers, who might not otherwise have been willing to inter
fere with the competition, or the purchase, by a person in treaty with
the Government under the terms of the Resolution.
The plaintiff contracted on the faith of the 18th Section which
told him that, when on the expiration of the term ﬁxed by the adver
tisement, no claim of property or occupancy of the land applied for is

preferred, or when, if preferred, it should have been disposed of, the Cole
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lector would give him a documentary testimony that the land, as des
cribed in his application, had been allotted to him subject to the terms
thereinafter speciﬁed.
'
Surely then it was not dealing with the plaintiff in accordance
with the spirit or the terms 0t this clause, to advertise that the lands,
for which he has registered an application, should “ be sold by auction
on the fourth of January to the highest bidder above the upset price of
Rs. 2-8 per acre, should any other applications for the land be made
before that date.” This was not an advertisement warning all persons
claiming any interest in the land, to come in, and state their claims, lest

that should be disposed of, in order to protect the applicant from being
subsequently harassed by assertions of titleon the part of such claimants.
and to protect the interests of any persons in actual occupation of, or
having claims to, or any rights in the soil, which was the advertisement
contemplated by the 17th Section, but a very ditferent thing viz. an
advertisement addressed exclusively to intending purchasers of land,
inviting them to come in, and complete for the land. It was addressed
to a different class of persons, and its etl'eet, as well as its object, must

have been entirely different from anything, which was contemplated by
the advertisement prescribed by sec. 17.
It is well settled that when property is advertised by the owner to
be sold “ without reserve” the Courts will not allow any interference
direct, or indirect, which could under any possible circumstances affect
the right of the highest bidder at a sale, whatever may be the amount

of his bidding, to be declared the purchaser, Warlow vs. Harrison 29
L. J. Q. B. It. At law if the owner of an estate put up for sale by
auction, employ putfers to bid for him without declaring his intention,

the highest bidder will not be compelled to complete his purchase,
T/mrnet vs. Haines 15 M and W' 367. Howard vs. Castle 6 Term
Reports 61:2.
In another case this rule was applied to the
case of a sale under an extent by an agent of the owner, to whpm a
bidding was reserved by the conditions of sale. In equity, if the pur
chaser has, in consequence of the employment of the puﬁ’er, been in

duced to give more than he would otherwise have done, he can avoid
G
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the sale, Brlzmely v. All 3 Ves 620. These cases shew how strict
ly the Courts both of law, and equity, will hold a seller, not only to
the letter, but to the spirit of the offer to sell.

I think that the principles established by those cases apply to
that now before the Court :—that in conducting the sale as they have
done, the Government has not dealt with the plaintiff in accordance with
the terms of the Resolutions of the 17th of October 1851, and has
therefore broken the contract made by Dr. Campbell as then agent.
and adopted expressly by the Government : that the Plaintiff ought
not to be bound by the sale which has taken place. I therefore would
reverse the judgment of the Court below, and declare that such sale
ought not to be inforced as against the plaintiﬂ‘ : that it must be set
aside, and the defendant restrained by injunction from proceeding to
enforce the payment of the said price of Rs. 20 per acre.

Hoop/lemon J.—-I do not concur with the learned Chief Justice in
so much of his judgment as relates to the advertisement of December
1862 and its consequences.
By that advertisement the Government notiﬁed that the lands in
the possession of the Appellant had been applied for by him under the
Resolution of the 17th October 1861, and would “in accordance with

rule 22, and supplemental rule 0 annexed to the Board of Revenue’s
Circular Order, dated the 14th October 1862, be sold by auction, to
the highest bidder above the upset price of 2-8.” And in the adver
tisement it was also stated that any other application for the lands
should be made before the date ﬁxed for the sale, “otherwise each lot

will be assigned to the ﬁrst applicant at the upset price.”
It appears to me that there is nothing in this advertisement, which
constitutes a departure on the part of the Respondent from. the terms
of the rules, under which the advertisement professed to be issued. The
question turns upon the construction to be put on certain paragraphs
of the Resolution of October 17th 1861, and on the 22nd of the rules
of the 30th August 1862, and the supplemental rule 0 of the Revenue
Board’s circular. The latter two rules are as follows :—
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“ Rule 22. Lands for the purchase of which application has been made
under the Resolution of the 17th October lS61,will, if such application
were duly registered, be dealt with in accordance with the terms of the
said Resolution so far as the Law allows.”
'
“ Rule 0. All proceedings taken in conformity with the Resolu
tion of the 17th October 1861 will be recognised, and pending proceed
ings will be continued, under the provisions of that Resolution. \Vhere
the application has only been made and registered, the next step will
he the issue of the advertisement required by para. 17 of the Resolution
If the advertisement has already been issued, and the term of it have
expired, the Collector will proceed to give the applicant a certiﬁcate of
allotment under para. 18, unless others have come forward with offers
to purchase the land, in which case the lot must be put to auction
under para.'30 of the Resolution. In all such cases the sales will be
regulated by the Rules laid down in the present notiﬁcation.”
Of the Resolutions of the 17th October 1861,—the 16th para. says
” That the land register will often enable the local ofﬁcers to state at
once, whether there is any other prior claim of property, or occupancy,
of the land applied for.”
Para. 17 lays dowu “ Thatpwhere there is no such claim apparent,
and no objection is known, the local ofﬁcer will advertise the ap~
plication in the most customary and effectual manner, fora term which
probably will rarely exceed 30 days.”
Para. 18 provides “ That when after the expiration of the terms
ﬁxed, no such claim is preferred, or where if preferred, it shall have
been disposed of, the Collector will give the applicant a document

testifying that the land has been allotted to him.”
Para. 30 is as follows :—-“ In the event of more purchasers than
one otﬁring to buy the same tract, neither having any previous right
to the land, it may be put up to auction at the upset price of an ordi

nary grant.

But except in such cases, or in the case of suburban lots,
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_

.

recourse will not be had to sale by auction : the applicant will receive
his land at a price ﬁxed.”
I do not doubt that the general scope of the Resolution of Octo
ber _1861 was, that the ﬁrst applicant should usually get the land he

applied for, at a. ﬁxed price, and that sales by auction, and competition
among applicants, were to be the exception.

Nevertheless it appears

to me that, in any case in which more purchasers than one oﬁ‘ered to

buy, the Government had the option of selling the land by auction.
It is urged that para. 30 is meant to apply only to the case of two or
more simultaneous applications, or to the ease of several applications
made about the sametime, where it may appear to the government ofﬁ
cers that an applicant, other than the ﬁrst,has some strong claim to the
land, which in'eommon fairness ought to let him in to complete with
the other applicants. But I see nothing to justify me in putting so
limited and narrow a construction upon para. 30. That paragraph
does not require the oilers to buy to be simultaneous. The words
are “In the event of more purchasers than one offering to buy the
same tract, neither having any previous right to the land, it may
be put up to auction and &c.”—So that if any purchaser, a any
time before the expiration of the thirty days, or other time 'for which
the land was advertised, came forward and offered to buy, that gave
Government the right to sell the lands by auction. I read para. 30
of the Resolution as giving Government a discretion to be exercised
in any special case, in which it seemed proper to sell by auction, any
lands for which an offer was made while the advertisement was still
running. This reading of para. 30 may be said to be inconsistent
with language of para. 18. The two paragraphs, when taken separ
ately, may pel'haps not be literally reconcilable with each other.
But the inconsistency is removed by reading para. 18 along with
para. 30.
It cannot be questioned that under para. 30 any suburban. lots
may; when applied for, be put up for sale by auction : and the language,
which necessarily leads to this conclusion,is exactly as inconsistent with
the literal terms of para. 18, as is the language, which, when construed
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as I think it ought to be construed, leads to the conclusion that the
Government Ofﬁcers had a discretionary power of selling by auction
any lands, for which more purchasers than one made offers, before the
expiry of the period of the advertisement.
Again it is said, that, even supposing that the Government might
in this present instance have sold the lands by auction, if they had been
properly advertised, and more purchasers than one had made offers to
buy, still the Government had no right to ask purchasers to come for
ward, and the advertisement, and the sale which followed upon it are
vitiated, because the advertisement invited competition. But it seems
to me that the only question is, whether the advertisement can be
deemed to be an advertisement within the meaning of para. 17. I
think that it can. No doubt in the ordinary case of lands which the
Government had no intention of selling by auction, the sole object
of advertising would be to give notice to claimants, and to bring them
forward.
But holding as I do that the government ofﬁcers had, according
to the Rules, a legal right to sell by auction any lands for which more
purchasers than one made offers, I know of nothing which prohi
bited them from intimating in the notice to claimants, that the lands
were lands which they were prepared to sell by auction, should several
purchasers offer. The advertisement issued in this case gave full
notice to claimants of the fact that the lands had been applied for,—
and it, therefore, was the advertisement required by para. 17 of the
Resolution, see Rule 0. And I think that it was none the less the
advertisement required by para. 17 of the Resolution, because it also

stated that the lands would be put up to auction, if several purcha
sers offered. On the whole, I am of opinion, that the sale complained
of was legally and properly mile, and that there is nothing in the
manper in which it was conlueted, which entitles the appellant to
any relief.
It is to be remarked that the objection now raised to the to rm

of the advertisement of December 1862, does not seem to have cons
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tituted any part of the appellant’s original case. Moreover it is not
a point taken in the written grounds of appeal ﬁled in the cause,
nor in the argument of the appeal was it more than cursorily
touched on by Mr. Doyne. Throughout, in appeal as well as
before Mr. Justice Levinge the appellant’s case has been, that his
contract had been so far completed, that the Government was bound
to perfect his title and give him a deed of grant, and that the Govern
ment was under no possible circumstances entitled to sell by auction
the lands he had applied for. Had my opinion as to the advertise
ment of 1862 been other than it is, I should have had some hesitation

in holding that in this suit, and at the present stage of the proceed
ings, the appellant was under the circumstances entitled to relief.
The from of the advertisement of December 1863 has not in truth
ever been one of the issues in the cause.

Had it been so originally,

it may be that other evidence might have been produced, which would
have had a material bearing upon the question.
Further, it has been ruled that when there is a doubt as to the
legal title or right of. a person, claiming an injunction in aid of that
title or right, the Courts will not grant the injunctions prayed for,
until the legal title or right has been established by proceedings
at law. See Bramwell vs. Holcomb 3 My and Cr 737. Mayor

of Cardi

vs. Cardiﬂ' Waterworks Company 4 De G. and J. 596

Now in this case the legal title set up by the appellant has been ac
tually tried and found, both by this Court and by the lower Court,
to be invalid. It therefore seems to me that coming into Court as he
does in this suit to enforce an invalid title, the appellant is not in a
position now to ask for any injunction in aid of that title. He bases
his right to restrain the Respondent from proceeding to enforce the
auction sale, on the validity of his title derived from the contract
made with Campbell.

This Court ﬁnding that title to be invalid, cannot in my opinion,
give him relief in this suit on the alleged invalidity of the respondents
rights as vendors under a subsequent sale, before any attempt has
been made to enforce payment of the purchase money under that lease.
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Except so far as appears from the remarks I have now made as con
cur substantially in the Judgment of the Chief Justicc.
The practical effect of my Judgment is that the decree of Mr.
Justice Levinge will be conﬁrmed.
I have felt myself compelled to come to a conclusion at variance
with the opinion of the learned Chief Justice. But I regret the con
sequences of my dissent the less, when I consider that from the decree,

which, had I concurred would now have been made, the appellant
would reap only such qualiﬁed beneﬁt as he might derive from having
the sale of January 1863 cancelled, and the lands advertised anew
under para. 17.
It might very possibly have happened that, if the lands were
again advertised, the ﬁnal position of the appellant would have been
somewhat worse than it at present.
Norman C. J.-—There being a diﬂ'erence of opinion in a point
of law, viz. whether the advertisement of the 27th of November 1862
was such an advertisement as is required by paragraph 17 of the Rules
of 1861, and whether, supposing it not to be so, the publication of this
advertisement was a breach of the engagement of the Government

with the plaintiff entitling him to an injunction restraining the Go
vernment from enforcing the sale, acting under the authority of Sec.
' 23 of Act XXIII. of 1861, we called in Mr. Justice Morgan, in order
that the case might be reargued before-him, sitting with us on that
point. The Advocate General took a preliminary objection that by
Rule 8 of the Rules of the 1st of January 1861 “ Appeals from the
decision of one Judge, shall be heard and determined by at least two
other Judges, and in case the two other Judges who exercise the

- Appellate Jurisdiction differ in opinion, the decision shall be afﬁrmed.”
We are all agreed that it was competent to the Court to make
this rule under section 13 of the 23 and 2t Vic. Cap. 104. I, should
have been prepared to hold, that in case of difference of opinion on a
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point of law, the rule contemplated the case of the agreement of one

Judge in the Court of ﬁrst instance, and one in the Appellate Court to
the same proposition,

but that this present case, in which the point

on which we differ was not directly adjudicated upon by

the

learned Judge in the ﬁrst Court, is not within the reason or spirit of

the rule, and should be dealt with under Act XXIII. of 1861, See. 23,
As however, my learned brother holds, that the rule governs the c_ e

which
falls will
within
the strict
it, the
ment ofundoubtedly
the Court below
be afﬁrmed,
andlanguage
we thinkofthat
the Jude'
coscts
must follow the ordinary rule.
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Tus PEOPLE’S BANK cs. Osman.
A sends a Haondec by Post (0 a Ban/v. T/ze .Banl~ presents il for
payment on one (f its servants B, w/zo ﬁrings it back, reporliny Mal
pay'nzent lmd deen rqfnsed. Tlie manager of lice Bani- wil/A l/ie intention of
returning it to A, places it in an cnrelope sealed and slanlped, ionic/c
is laid upon l/ze {able ready for ilre post, it being l/ze custom of Me Bank
loposl all letters in ﬁrm! manner. Tllc IZoondee does not read: A, and it
afterwards appears Mat B presented itfor payment l/ze following day and
obtained casli for it. Held that ﬁle Ban/v was guilty of sue/i neglecl as
m render it liable lo Afar llze amount of Me IIoondee.
Eglinton and Cowcll for the Plaintiff.
Graham and Woodroﬂ'e for the Defendant.
This suit was brought to recover a sum of money said
to be due to the Plaintiffs on an overdrawn account. The

Jan. 3,
1864'

Defendant pleaded aset off of 800 Rs., and the case turned upon the

question, whether the Bank or the Defendant were to be held
liable for the amount of a Hoondee under the

following circum

stances. It appeared that Major Obbard sent a letter (unregistered)
to the Bank containing the Hoondee. The Hoondee reached the Bank
Dec. 29, and was presented for payment on that day, bya man named
Chowburga, one of the servants of the Bank. Payment was refused, the
note not being due, and Chowburga brought it back saying it would
be paid Jan. 7. On Jan. 7, he took it again, and brought it back with

out having presented it, saying payment had been again refused.
The manager thereupon erased the Bank Receipt, and put it in an
envelope ready for posting. Chowburga abstracted it, stamped it
again with the Bank Receipt, and having cashed it on the 8th—one
day after it became due—appropriated the money to his own use. The
question was whether the Bank or Major Obbard ought to bear the
loss.

Levinge J.-This case resolves itself into the issue raised on the
pleadings, whether the Bank or Major Obbard is to suffer the loss of
the 800 Rupees on the Hoondce. If Major Obbard is to safer,
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the action is sustainable, there being in that case a balance due to
the Bank on an OVerdrawn account.

I shall ﬁrst revert to the argu.

ment of Mr. Eglinton that Major Obbard should sue the acceptor.
The acceptor has sworn he paid the Hoondee. I am satisﬁed,
he paid 800 Rupees on the 8th of January. If it were necessary
to decide the point I should hold that that payment was a good dis
charge to Ramsoroop, but he is no party to this action, and could only

be sued on the ground that he has not discharged himself, because
he did not use due caution, which could only be made out in the way

Mr. Eglinton argued.

He says presentation on 8th was a circums

tance to put the acceptor on his guard, and he should have gone to
the Bank.

I cannot agree in that, and do not see such laches as to ﬁx

Ramsoroop on his acceptance. There was no such delay as to cause sus
picion in the mind of the acceptor, for he paid the amount due on
the Hoondee the very day after it fell due. The third day of grace
eXpired on the 7th, and the Bill was presented on the 8th, and paid.
The great point made against Ramsoroop is, the fact of Wilkinson’s
receipt having been erased, and it would be a question for a jury, if the
case was submitted to one on an action against the acceptor, whether

he had not shown want of caution in paying the Hoondee to the holder
with Mr. Wilkinson’s receipt erased on the note ; but looking at the
peculiar circumstances of this case, I am inclined to think it would be

impossible to ﬁx Ramsoroop with any liability on this paid acceptance,
On the 29th December the Hoondee was presented with the receipt,

but being presented so long before it was due, the acceptor may not
have had his attention called to the receipt, and it is not proved that
the note was presented to Ramsoroop on 7th January. I do not be
lieve it was, I believe all Mr. Wilkinson has said. He believed he

sent it on 7th January and he can only speak from belief.

Chowbur

ga, I am certain, never presented it On the 7th, and Ramsoroop swears
it was not so presented. I hold secondary evidence of the contents of
the letter of the 7th January cannot be given in evidence. The
fact of a letter having been written to Major Obbard by Wilkinson

is clear, and we have Mr. Wilkinson’s evidence that he gave the note
to Chowburga who brought it back on the same day. Mr. Wilkinson

was apprised by Chowburga that the Hoondee would be paid next
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day, and this fact, to say the least, should have made Wilkinson care
ful what he did with so valuable a document.

I am convinced-Mr.

Wilkinson put the Hoondee into a sealed envelope on the 7th. I am

equally convinced that that note was not presented on the 7th.
The Banker Ramsoroop swears it was not presented till the 8th. Is
there any reason to disbelieve the Banker? He paid in hard cash on
the 8th, and was not in insolvent circumstances. I am ﬁrmly convinced
ChOWburga committed a fraud, and could not escape conviction. I
believe he came to Wilkinson on the 7th, and said the Cootee would not

pay till the following day,

That was a falsehood ; and coupled with

the abstraction of the note, and payment on the 8th, and part of the
proceeds traced to the Bank, there is no doubt in my mind, that Chow

burga has committed a fraud. Although Ramsoroop has failed to identi
fy Chowburga, he has only said he does not know the person who
presented the Hoondee. The Hoondee was presented on the 8th
with the Bank stamped receipt uncancelled by the Bank servant (who is
sworn to have gone to the Cotee before), one day after due date.

The

note is in the native character, and the cancelled receipt in Wilkinson’s

name is in English, and Ramsoroop does not read English. I cannot
see how any Court could hold the Cotee liable to paytwice over.
Is the Bank liable to make good to Major Obbard the amount
realized under this Hoondee by reason of its negligence.

The Bank

can only be ﬁxed with liability if it has been guilty of neglect. Hil
yard on Torts Vol. II. page 352, 2nd Edn. 1861, It is there laid
down that when a bill or note is forwarded to a Bank which
receives and undertakes to collect it, the Bank is liable without special

agreement for any default of the agents or correspondents it employs
in collecting, or paying over the proceeds. That is an authority to
show that a Bank like any other bailee is liable in point of law for
loss when caused by neglect. The Hoondee was sent to the Bank
in the letter of the 23rd December, and reached the establishment on
29th December. The Bank writes on 29th December. Up to that
moment the Bank did every thing to avoid being ﬁxed with lia
bilityzthey say “ on realization we will place it to credit.” It

would appear that directly after writing that letter the note was sent on
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the same day for payment, and had alﬁxed to it the receipt afterwards
- erased. Wilkinson believing it to be payable on presentation put his
receipt on it. The note was brought back accepted, and Chowburga
- had evidently been told when the note would be payable. After
the note was brought back the memo. at foot of the letter of the 29th
December to Major Obbard was written. Nothing was done till
the 7th January : Mr. Wilkinson has sworn that he had the custody

of the note in the interval, and on 7th he handed it to Chowburga
in the state it was in on the 29th. I believe that note was never
presented on the 7 th, but it was handed back to Mr. \Vilkinson on the
7th by Chowburga, with the statement “ it will not be paid to-day

but to-morrow.” Mr. Wilkinson has stated he was justiﬁed in forward~
ing it to Obbard. After a note has been dishonored a Bank should
return it. Mr. Wilkinson however was acting only on the statement
of Chowburga whom he chose to believe. Mr. Wilkinson says he sent
back the note ina letter. It was never sent back to Obbard though
an attempt was made to send it.

One question is was Wilkinson bound to send it in a registered
letter? There is no proof it came in a registered letter, and Mr.
Wilkinson has said it is not customary with that Bank to register
dishonored notes when returned, and it is not proved that the docu
ment came in a registered letter. My opinion is there is no neglect
in sending it by post and by an unregistered letter. There is a case
to show that the loss should fall on Obbard if that had been the only
neglect on the part of the Bank. In Byles on Bills last Ed. page
53% it is laid down that where a debtor remits a bill or
note by post, if that be the ordinary mode of transmission between
them, and the bill or note he lost or stolen, the loss will fall on the party
to whom the bill or note was intended to be remitted. In this case
the post was the ordinary mode of transmission ; the Hoondee came
by post and was attempted to be returned by post. But I now come to
the serious point of this case, and in my opinion this is a matter of
considerable importance to Bankers. It has always been a nice point
for a jury what amount of neglect will ﬁx a party with liability. In my

opinion in this case the Bank is liable, and there has been such nog
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lect as will ﬁx the Bank with liability, and discharge the defendant
from the cause of action by reason of that neglect. I stated yesterday
thatI reeollected a case where a valuable security was put in a letter
by a Merchant, and left on a table in the Counting house, that being the
usual place for depositing letters for the post, and the Court held there
could not be evidence given of the contents of that letter, and that some
evidence must be given that the letter was taken from the house, and
put into the post. I have found that case. See Hawk-es vs. Saller It
Bing. 715. I believe every thing Mr. Wilkinson has said, and that he
put the note in a letter sealed and stamped. We have the entry in
the Bank Book of the postage stamp of 1 anna having been affixed
on aletter to Major Obbard on 7 th January. I will show that that
letter must also be shown to have been put into the post. Neither
Mr. Wilkinson nor any other person can say to which of the three
pcons the 7 letters were given. The fact of those letters having left
the Bank would not be sufﬁcient unless it were shown they were put
into the Post Ofﬁce. The stamping is not enough, it is necessary to prove
the posting see Hawkins and Bull 1 Peake N. P. C. 248. Hawkins
and Butt has been slightly quarrelled with, but it maybe explained
by the fact, held to be good law, that the bell-man employed was not a
Government ofﬁcer, Note to Snail/£8 Mercantile Law 538. Was there
not in this case a temptation to Chowburga who knew the bill would be
paid the following day, and ought not that fact, to have made the Bank
cautious how they dealt with the security. The next case I will refer to
is Skilceck vs. Garbelt 7. Q. B. 84.6, which clearly shows that some evi
dence of a posting, as giving a letter to a public servant, is necessary
before evidence can be given to prove the letter, or that the Bank did
their duty in regard to forwarding the Hoondec, and I may here notice,

that the only evidence of neglect against the Bank, is that which
occurred after Mr. \Vilkinson

stamped the letter containing the

lost Hoomlee, Bylcs on Bills page 259, 5th Eda. There is no such
evidence given in this case, but general evidence was attempted
to be given yesterday how the Peoples Bank dealt with letters. I
yesterday gave my reason for considering that the Section of the Indian

Act (sec. 50, Act 2 of 1852) had not been complied with. Where is the
proof of despach oi the letter out ofthe Bank. No person has been pro
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duced to prove who took the letter to the post. I cannot presume des
patch of that letter because I believe Chowburga got the money. There
is no proof the letter went or was sent out of the Ofﬁce, ahd it could

not have gone out because it had the Bank stamp afterwards afﬁxed.
If it had been proved that the letters had been put into a letter-box,
and that apostman came for those letters,I should have held under
the 50th Section, there was proof of the despatch of that letter. The
case Skilbeck vs. Garbett slightly impugns Hawkins and Butt, but
Lord Denman says that the Bellman was probably not a public Bellman.
There is no proof of a despateh in law of that letter. Therefore the
Bank is bound to show the letter was posted. Chowburga’s statement

that the bill would be paid apprised Mr. Wilkinson it would be cashed
next day, and therefore due caution was not used, and it would be
hard on Major Obbard that he should lose the proceeds, having trans
mitted the Bank a really good bill, and the Bank not having ex
ercised proper caution. In my opinion Major Obbard can never
recover from Ramsoroop. The Bank should have been able to have
proved that the letter was actually posted, or if not posted that it left
the ofﬁce in custody of one capable of receiving the letter for the
Post Ofﬁce Authorities, and therefore they are liable. Any jury would

believe that the bill was cashed by a person connected with the Bank.
Mr. Wilkinson has himself said he believes it, and so do I. He
swears the receipt in red ink was not on the back when be sealed his
letter. The proceeds of the note are traced in part through Chow
burga’s own hand to the Bank of Bengal and the Oriental Bank.
The notes are all traced to him or his accomplices. The. receipt is
not signed in Chowburga’s name. He may have put a feigned name
on. He was known as a servant of the Peoples’ Bank, and who but
Chowburga knew that the bill was payable on that day the 8th ?
I am not going to rule the Bank is liable because the note was
cashed by a person of the Bank, although I have shown Major Ob
bard is discharged by the Bank’s neglect. If the Bank has a valu
able security taken out by one of its clerks, is not that suﬂicient to
make the Bank liable? The cases in Hilyard on Torts page 352

show that it is.

It is supported by American cases but the Book is
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often cited as an authority. I am not putting my decision on this
point but for topping my judgment by this view of the case, should
I be wrong in ﬁxing the Bank with neglect in the way they dealt
with the letter. I have shewn from Hilyard that a Bank is liable
for default of its agents. Inow refer to “Smith on Master and Ser

vant”

The authorities there quoted show, how persons are civilly

liable to third parties, for the fraudulent, and even criminal acts of
their servants.
There is a recent case showing that there are many acts of a ser
vant for which, though criminal, the master is civilly responsible,
Daniel]; vs. Farris 11 C. B. 457 see also Blackstones Com
mentaries 1,p.430.

Here a Banker’s servant, I believe, did receive

money, and I see no difference whether I go to a Bank and pay in
money, or the Bankers’ servant is sent by the Banker and reoeiVes

it from me. I have taken pains if I am wrong on one point to
give my opinion on the other, and if I am wrong I may be easily
set right.

I have given reasons for holding the defendant is not

liable on an overdrawn account, and that this action must be dis

missed with No. 2 costs.

IN Tan Manna or Tunas ALLY AN Imam.

According to Mallommedan Law a Mother is entitled to the custody
of her child, l/‘suc/r c/lz'lzl be a Male till it shall have allainezl Me age
Q)“ 7 years, sac/a clilrl be a Female till it shall lave reac/lezl l/ie age of
Puberty.
A Mahommedan Infant name Tayheb Ally aged 5 years

was brought into Court by its father in obedience.to a
Writ of Habeas Corpus.

Arirsié4211d

'

The Writ had been issued at the instance

of the mother who sought to transfer the child to her own custody.
Afﬁdavits by the mother and the maternal grandfather were
tendered in support of the application. They alleged that the father

Abdool was leading a vagabond lite and destitute of means to
support the infant: they further stated that he had been guilty of acts
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of the grossest immorality, and that the child could not remain in
his charge without the greatest danger of moral and physical injury.
Gm/zam on behalf of the father shewed cause.
He submitted
that the afﬁdavits in support were vague and general, and entitled
to but little credit. The afﬁdavit of the father denied the charges
and alleged that the application was not bend ﬁde on the part of the
mother, but that she was acting under the influence of others who had
purposes of their own to serve: at least she ought to be examined
that it might be ascertained whether she was really desirous of remov
ing the child from the custody of the father.
Woodrqﬂ'e who appeared in support of the Writ was not called upon
to reply
Levinge J. said that he should not now decide the question as to

whether the father of the child was or was not leading an immoral
life.
wasentitled
perfectlytoclear
accordingoftothe
Mahomedan‘
thatdown
the
motherItwas
the custody
child/i It Law
was laid
in the Herlaya Vol. I pp. 385-388, that a child, ifa' 0y, was to remain
in that custody till 7 years of age, if a girl till pub: I . It had been
urged in support of the father’s case that the presenéfﬁpplication was
not really preferred by the mother but by the grandfather, and that
for certain purposes of his own.

There seemed howeve}, to be but

little doubt as to the application of the mother being boa?! ﬁle. If the
mother were detained and subjected to duress, as alleged, nothing

would be easier than for the husband to apply to the Court for redyss.

It was not a little remarkable that Statute 2"and 3 Vie, c. 54. which
did not extend to this country, had conferred upon the Court of
Chancery in
gland the power of delivering up children under 7 years
into the cast

hf-tlieir,mother. The MahOmedan Law, therefore, in

this respect, was in unison with the English Law. No allegation had
been made against the morality of the mother, and it was clear

from the aﬁidaviis that the man had no means of support.
therefore ordered the child to be delivered over to the mother.
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Das Misecss vs. Comes.

A Bequest 63/ a Roman Cat/:olic of Portuguese descent, torn and do
miciled in. Calcutta, for Me pe1formance of masses, is not a gift to super
stitious uses.
.
Tire Marriage of an East Indian, domiciled in Calcutta, wit]: the sister
of his deceased wife, is not void under 5 and 6 W. IV. 0. (L5.

The Advocate General with Gra/tam and Newmarek for the plaintiﬂ‘.
Egtinton for the defendant Anthony Cones.

Woodrqﬂ‘e for the defendant Mary Cones.
Cory/ton with Pittar for the defendants Henry Aloysius and Wil.
liam Victor Cones.
Evans for the Crown.

Norman 0. J.—-This is a suit by Lavinia Virginia and
Cecilia Matilda, daughters of Joseph Cones, and their respec-

Apfglsi:

tive husbands, alleging that Joseph Cones formerly of this

city, died possessed of considerable estate and effects, and amongst
other things the P/reem'a: Printing Press, and Printing business in Cal
cutta, and leaving- a Will, dated the 31st of December 1860, proved on
the 3rd of July 1863 by the defendant Anthony Cones, the Executor,
who has taken possession of the Estate, and partly administered the
same ; that several of the directions and bequests raise questions of law
of much difﬁculty, and the plaintiffs are desirous of having the same de
termined, and the Estate administered by this Court. The plaintiﬂ's

pray that the trusts of the Will may be declared and carried int-0 eﬂ'ect,
and that the rights and interests of all persons under the \Vill may be
declared and ascertained ; and that due directions may be given as to

the bequest of the Printing Ofﬁce in the Will mentioned, and for the
payment to the test-ator’s widow, and for the charitable and other be

quests : that all necessary accounts may be taken, and the estate ap
plied in due course of administration.
I
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The material parts of the Willare as follows :-—Clauses l, 2 and 3
recite that the testath was the sole Proprietor of the P/mznia: news
paper, and the printing business carried on under the names of Sanders,
Cones and 00., that he held thirty shares in the Bengal Printing Com
pany, and ﬁfty shares in the People’s Bank. By Clause 4, he
bequeathed a policy of assurance for Rs. 6,000, and his plate, linen,
furniture, horses, carriages, 850., to his wife Mary Cones absolutely.
By Clauses 5 to 12, the testator bequeathed pecuniary legacies, amount
ing in the whole to Rs. 6,000. By Clause 13, he gave Rs. 1,000 for
his funeral expenses. By Clause 14, he directed his Executors, to
invest Rs. 2,000 in Government Securities, upon trust, to pay the
half yearly interest to his daughter, the plaintiff, Lavinia Virginia
.Merces, for the term of her natural life, independently of her husband,
her own receipt for the same to be a sufﬁcient discharge, and upon her
death to pay the principal thereof to her children in equal shares abso
lutely. Clause 15 was a similar bequest in fai’our of the plaintiff,
Cecilia. Matilda Merces.

By Clause 16, 17, and 18, he directed the

investment of Rs. 2,000 for William Victor Cones, Rs. 5,000 for Henry
Aloysius Cones, and Rs. 5,000 for Josephina Evelina Cones, with a
provision in each case that if they died unmarried, the money should
be divided amongst his or her surviving brothers and sisters. Clause
19 directs “ that the above several legacies be paid out of the cash
money in my possession, and the income arising out of my invest
ment.” Clause 20 is as follows—“ I direct that my wife Mary Cones,
shall be paid Rs. 130 monthly, for her maintenance during her natural
life, out of the proﬁts arising from my Printing Establishment, my Bank
shares and other investments, as long as she shall continue my widow,
but in the event of her being married after my decease, the same shall
forthwith cease. But if she shall continue my widow until her death,
and shall leave her children by her former husband destitute, &c.,
then I direct that adonation of Rs. 2,000 out of the profits of the
Printing Ofﬁce, shall be paid to them equally share and share alike.”
Clause 21 directs that the Government Security for Rs. 8, 500, and any
other security she may purchase in her own name out of the interest
thereof, and the lower-roomcd house, &e., which his wife Mary Cones
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received from the Estate of her former husband, shall not be mixed
up with his property ; but that after his deathzthe same shall be made
over to her. Clause 22 directs that his daughter, Joscpliina Evelina
Cones be paid Rs. 50 monthly, &c., out of the proﬁts of his Printing

Establishment. Clause 23—“ I desire that High Masses in Honour
of the Blessed Virgin may be celebrated every Friday during the
year, and that a Novena of St. Joseph with High Masses may be
performed every year after my death ; the former to cost Rs. 318, and
the latter Rs. 200 per annum.” Clause 2't.—“ I desire also that
Masses be performed every month for the repose of my soul, and that
of my mother Maria Cones ; and also that a High Mass be performed
for the souls of the faithful departed.” Clause 26.—“ I give and be
queath my Printing Ofﬁce, and the proprietary right of the P/m'nia:
newspaper, and also the good will, stock in trade and furniture of

the ofﬁce, to my brother, Anthony Cones, my sons, William Victor.
Cones, and Henry Aloysius Cones, to be held by them in equal shares
and proportions, but I desire that my brother, Anthony Cones, shall
have the principal management of the concern, and my sons \V. V.
Cones and H. A. Cones, shall be guided by him in all matters relating
thereto, and that all members of the ﬁrm shall devote their entire
attention to the furtherance of the interests of the press. If any of.
my sons neglect their work, and do not bestow all their time and atten
tion to the business, he will forfeit his right to a share in its profits,

and will be entitled to only a. salary proportionate to the work he may
perform : and I direct that after payment of the sums hereinbefore '
directed out of the proﬁts of the said Printing Ofﬁce, the remainder
of the proﬁts be divided amongst them, the said Anthony Cones,

William Victor Cones, and Henry Aloysius Cones, in equal shares and
proportions, for their respective beneﬁt and use, but I desire that all
such monies as may be found in the Oﬁice at my death, be invested
forthwith in Government Securities for the beneﬁt of my Estate.”

Anthony Cones was called as a witness by the plaintiff, and proved
that the testator’s widow, Mary, was his second wife, the sister of his
ﬁrst wife, that the testator’s father was an Italian 3 that his wives
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were East Indians of Portuguese descent; that all the parties were

Roman Catholics, and that the testator’s widow, Mary Cones, was
married to him at a Roman Catholic Church, and always passed as
his wife -, that the testator’s Estate consisted of
Fixed Deposit in the Mercantile Bank about
Lent on mortgage to one Smith
...
Do. to a Native, Chowdry, about

Do. to one Longrnan
Lent in small sums to various persons
Outstandings

27,000
16,000
10,000

3,000
2,000
10,000 to 12,000

Estimated value of Bank Shares
i
2,500
that the shares in the Bengal Printing Oﬁice had been sold before the
death of the testator ; that the printing business is now carried on by
the Executors at a loss of from Rs. 150 to 200 a month; that losses

on the business have been paid out of the general assets of the estate,
and that it is impossible to carry on the printing business without
employing such assets for that purpose; that if the assets should be
recurred to for payment of the annuities, they would be insufﬁcient to
pay the legacies in full. He said that he was desirous of selling, and
had attempted to sell the printing business ; and that he believed that

it would be for the beneﬁt of all parties to do so, but that he conld not
do so without the order of the Court.
Mr. Coryton for W. V. Cones and H. A. Cones, cross-examined

this witness, in order to shew that he did not manage the business pro
perly, and did not devote his whole time, but only two hours a day
to it. The Rev. Augustin Goria, the Pro-Vicar, was called as a witness

on behalf of the defendants W. V. Cones and H. A, Cones, and
proved “ that a Novena is a practice of worship for nine days. In
Europe it consists of nine services, nine sermons, and nine masses.
Here there are no sermons; it is for the benefit of the soul of the
testator ; that is the object and purport of it.” On cross-examination
he stated, that “ the service was intended for the public : if there are
not sermons, there are public prayers. A living person might give a
sum for a Novena, the beneﬁt would be as if he had given a sum to
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promote charity or piety” On cross-examination by the Advocate
General, he said that “ if it is not for any particular soul, it is for the
beneﬁt of all the souls in purgatory.”
The ﬁrst question that arises is out of what fund the legacies men
tioned in Clause 19, are to be paid in the ﬁrst instance. On that
point, I am of opinion, that the legacies are demonstrative, and that

having reference to all the facts and circumstances of the case, the words
“ cash money in my possession” must be taken to include the money

at interest in the Mercantile Bank.

If an authority in support of

that view were needed, it is to be found in Manniny vs. Purcell 7
De G. M. and G. 55. By investments, I think that the testator,
meant to refer to his Bank shares, and other pecuniary investments,
as distinguished from his printing business.

Secondly/P-The gift to Mary Cones in Clause 20, appears to me
to be also a demonstrative legacy, and to be charged not only on the

proﬁts of the Printing Establishment and Bank shares, but also on
the monies in the Mercantile Bank.

These monies appear to answer

the general description of “investments,” and there is nothing that
leads one to suppose, that the testator meant to exclude his wife from
the beneﬁt of a charge on that deposit, as well as his other invested
monies.
T/tirdZy.—By Clause 21, the testator declares that he has never
reduced into his possession the Government Securities, or other pro
perty, which his wife derived from her ﬁrst husband. To prevent
any mistake, he distinctly states that this property forms no portion
‘of his assets, but is the absolute property of his wife.
Fourt/zly.-With respect to the gifts of annuities to Mary Cones
and Josephine. Evelina Cones, by Clause 20 and 22, out of the proﬁts
of the Printing Establishment, they constitute a charge on the
business, which may be satisﬁed out of the Proﬁts, if the Executor

and the testator’s sons choose to carry it on, but which will have to

be provided for out of the proceeds if the business is sold.
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Fift/rly.-1t was contended that the gift of Rs. 518 annually
for High Masses every Friday in honour of the Blessed Virgin, and
a Novena of St. Joseph, with High Masses to be performed every
year, after the testator’s death in Clause 23, and the direction in
Clause 24: that Masses should be performed every month for the repose
of the testator’s soul, &c., are void as gifts to superstitious uses.

Possibly there is a distinction between the gift in Clause 23,
which might be good as a charitable bequest for a general public use,

052., public services in the Church, and the direction in Clause 24, that
Masses should be performed for the testator’s soul, which is simply
to secure a. personal beneﬁt to the testator himself, and the souls of
the other deceased persons named. But I prefer to deal with the
question on a broader ground. Calcutta. having been originally ac
quired by the East India Company, of a regularly constituted govern
ment, in a. country peopled, and having laws, 0. government, and

religion of its own—those portions of English law, the provisions
of which are manifestly inapplicable to the circumstances of the
settlement, cannot be assumed to have been introduced into the
country. On that ground in the Mayor of Lyons vs. T/ze East India
Company, 1. M00. Ind. Appeals p. 175, it was held by the Privy Coun
cil, that the introduction of the English law into the country, did not
draw with it that branch of the law which incapacitates aliens from
holding real property to their own use, and transmitting it by descent
or devise. In T/ze Attorney General vs. Stewart 2 Merivale 143, on
similar principles, it was held that the Statute of Mortmain did not
extend to colonies governed by English law, unless it had been ex
pressly introduced there, because it had ils origin in a policy peculiarly
adapted to the circumstances of the mother country. In Rance Hur
rosoonderee Dossee vs. Rafa Kistonat/t Boy reported in the Englishman,
26th April 1861, the late Supreme Court held, that the law of for
feiture in case of a falo de se, was not part of the law of England
which could be deemed to have been introduced. Sir Barnes Peacock
in delivering judgment, alluding to the cases above cited, says :—
“ In construing the Charter of 13 Geo. I. (which is supposed to have
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introduced the common law of England, and the statute law as it
existed prior to 17 26 into this country) there can be no doubt that
it was intended that the English law should be administered, “ as near
ly as the circumstances of the place, and the inhabitants, should ad

mit of.

The words “ give judgment according to justice and right

in suits and pleas between party and party” could have no other
reasonable meaning, than “justice and right according to the laws of

England, so far as they regulate private rights between party and
party.” Such general words could not possibly refer to any law such
as the Mortmain Act or the Alien laws,."which had reference merely
to some views of public policy, supposed to be applicable to England,

even though private rights might be affected by them. Still less could
they be supposed to refer to the rights or revenues of the Crown,
depending upon prerogative, and which were wholly inapplicable to
a territory to which the sovereignty did not extend.”

By the law of England, gifts to superstitious uses appear to
be void,. as being contrary to the policy of the law for two reasons-—
ﬁrst, because they tend to produce the same losses and inconveni
ences to the crown and subjects of the realm, as in cases where lands
are alieued in Mortmain, see the preamble of the Stat. 23, H. 8. c.
10; and, secondly because “the superstitions and errors in Chris
tian religion have been brought into the minds and estimations of
men, by reason of their ignorance of their every true and perfect
salvation, through the death of Jesus Christ, and by devising and
phantasyiug vain hopes of purgatory, and masses satisfactory to be
done for those which be departed, which doctrine and vain opinion
by nothing more is maintained and upholden, than by the abuse of

trentals (ofﬁces for the dead continuing thirty days or consisting
of thirty masses), charities, or other provisions, made for the contin
uance of the said blindness and ignorance. See the preamble of
Stat. I. Edw. 6. cap. 14. So in Bacon’s abridgment title” Charitable
uses “ and Mortmain” (D), it is said that the king is entitled to such
uses “by force of several statutes, and as the head of Church and
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State, and entrusted by the Common law, to see that nothing is done
in maintenance or propagation of a false religion.” A law intended
for the support and maintenance of the Protestant branch of the
Catholic Church and to discourage the teaching of doctrines at vari
ance with it, cannot have been intended to be introduced here at a
time when the Christian religion was not, and never could have
been supposed, to be likely to be the established religion of the
country. In Reed vs. Hodges 1. Irish Equity Repts. p. 17.
Blackburn M. R. following a previous decision of Lord Manners in
“ The Commissioners qf C/tarilablc Donations vs. Wale/a 1. Irish Equity
Reports p. 34 note, held, that in Ireland a bequest for Masses for the
soul of the testator was not void as being for a superstitious use, ap
parently upon the ground that the statute of Edward VI. was not in
force in Ireland, and that although the policy of the common end of
the legislature of England and Ireland to receive and complete the
Reformation was the same, the policy of the particular measures which
the several legislatures adopted for that purpose was different.” If
such a gift be not void in Ireland, a multo fortiori it is not void here
where the Crown cannot be supposed to have contemplated, either
the end which the English Legislature had in view in passing Statute
14! Edward VI., or the means by which that end was to be attained. It
is clear that the policy of the law intended to be introduced into this
country, not only by the Charter of Geo. 1., but by all subsequent

Charters and Acts, was one of toleration; that the English Govern
ment never considered it as any part of their duty to impose the Pro
testant religion on their subjects, or in any way to interfere with
their religious opinions or practices connected therewith, however
erroneous or false. The Charter of the 13 Geo. 1., begins by reciting
that “ the East India Company, have by a strict and equal distribu
tion ofjustice, very much encouraged, not only our subjects, but like
wise the subjects of other provinces and the natives of the adjacent
countries, to resort to and settle in the said towns, factories, and places,

especially in Calcutta, Madras, and Bombay, and to enable them the
better to administer justice.” Corporations were established with power
to administer justice, and it was provided that of the aldermen, seven
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should be natural born subjects, and two the subjects of any other
Province or State, without at that time making any distinction as to
their religion. After the English Company had acquired the sove

reignty of the country, the legislature by the 18th section of the 23,

Geo. 3. cap. 70, enacted, that, in order that “ regard should be had
to the civil and religious usages of the said Natives” i. e. Mahomedans
and Gentoos—the rights of fathers of families and masters of families,
shall be preserved, and acts done in consequence of the rule and law
of caste, respecting the members of the said families only, should not

be adjudged a crime, though the same may not be held justiﬁable by
the laws of England.” The 19th section also enacts that the rules
and orders of the Court were to be accommodated to the religion and
manners of such natiVes. Though these clauses in terms deal with the
religion of Gentoos and Mahomedaus only, they shew most conclu
sively what was the policy of the law intended to be introduced by
the British Government into the country. As a further illustration
of the policy of the Government in dealing with questions of religion

in the territories acquired by the East India Company, I may add
that the Charter of Charles II. with respect to Bombay, which had
been ceded by Portugal to the British Government, contained a proviso
that the inhabitants of the island should be permitted to remain there,
and enjoy the free exercise of the Roman Catholic religion.

For the

above reasons, I am of opinion, that that portion of Common law
which declares gifts to superstitious uses void, does not apply to the
gifts of persons born and domiciled in Calcutta, and therefore that
the gifts and directions in the 23rd and 24th Clauses, cannot be treat

ed as being void upon that ground.
St.vt/tty.—With respect to the 26th Clause, Anthony Cones desires
that the printing business should be sold, and there must therefore,

clearly be a decree for that purpose.

It is perfectly clear that an Exe

cutor cannot be compelled against his will to carry on the business of a.
testator, by which he might be subjected to the operation of the Bank
rupt or Insolwnt law. In fact he is not entitled to employ the gene
ral assets of the estate in doing so, and therefore could not recover

.1
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himself if he sustained losses in the business : E.» par-ta Garland 10.
Vesey p. 110. In taking the account in the present case Anthony Cones,
William Victor Cones, and Henry Aloysius Cones, will have to bear
the losses that have been sustained in the attempt to carry on the busi
ness. On the sale of the business the legatees will be entitled to have
their legacies paid or provided for out of the proceeds as part of the
assets of the testator’s estate; and if there be any surplus after satisfy
ing the charges on it, such surplus will belong to Anthony Cones and
the testator’s two sons.

Lastly—It was contended that the testator’s widow, Mary Cones,
will not be entitled to a share of the surplus under the statute of dis
tributions, on the ground that her marriage was not a legal one. But
as the parties were not domiciled English subjects, but East Indians,
born and domiciled in this country, they were not affected by the 5
and 6 W. 4 c. 45. see Broo/c vs. Broolc 9 H. L. C. 193. Therefore, as
suming that the law of this country applicable to the case of country
born persons, being Roman Catholics of Italians or Portuguse descent,
makes a marriage with a deceased wife’s sister incestuous and unlaw

ful; the marriage inust, by the law of England, as in force before that
statute, be deemed to be good to all intents, unless pronounced void
by the sentence of an Ecclesiastical Court in a suit instituted during
the lite of both parties.
1 Blackstone’s Commentaries, p. 434. Mary
Cones must therefore now be taken to have been the lawful wife of

the testator, and must be declared entitled to his share in residue on
that footing.
BERROOPPO SETTY vs. HUasMULL Ramcuunn.

A Poliay was qﬂecterl upon a quantity of piece yoods, part
in tales, and part 'in cases. Tag tales and cases were separately cau
7/ltl‘dletl, and separately valued in t/ze body qf like Policy, 6m! t/myross total

was matte up.

Held t/Lat t/te words “freefrom particular average,” fol

lowing directly upon the gross total, must be taken to apply to the whale

ralue o/‘bot/a lots, and not separately to {/16 bales, and separately to the cases.

Woodrqﬂ'e for plaintiff.
Newmarcﬁ for defendant.

Levinge J.—-This is an action on a Marine Policy of In
surance. The plaint alleges that the defendant, on the 15th Apigsﬁg
day of January 1863, granted to the plaintiffa Policy of In
surance of that date, underwritten by the defendant, insuring 41 bales
of Piece Goods, value Rs. 18,450, and 12 cases ofditto, value Rs. 5,400,
in a voyage from Calcutta t0 Madras, in the Steamer Burmaﬁ, “ free
from particular average”, and requiring notice of loss to be given six
months before payment -, it further avers that the isteanier left ‘Cal-'
cutta for Madras on the 20th day of January [1863, with the-goo'ds‘on'
board, that she stranded and became a \vrecli .at Palliaciftj' and Flame
payment from the defendant of Rs. 23,850,'th'e 'alnou'lnt inlslli‘efli ﬁllet?!

ing that there was a total loss of the goods

'The’clause i'nithe Policy is“ as 1follows :—“ The said goods I and‘
rherchandizes ladeh 'thereon for so much as concerns the assured, or) by;

agreement between the assured and the Company in the Policy, aret
and shall be

'

N. N. 41 Bales Piece Goods value Rs.
,,

12 Cases of D0 ,,

,,

" ‘

.. '

,,

'

18,450
5,400

Company’s Rs. 23,850
free from particular average which shall be proved in case of loss.”
The written statement put in by the defendant is very concise.
It admits the Policy, and states it was made free of particular average,
and that only half per cent. premium was paid, and contains this para
graph which is the gist of the defence :_“ The Burmaﬁ was stranded
off Palliacut and became a total wreck, but of the goods mentioned in
the said Policy of Insurance, a portion, that is to say, two bales of the
said piece goods marked N. N. respectively, were saved. The defen
dant therefore contends that there has been no total loss, and that he is

not liable to pay the sum claimed or any'part thereof.” '

'

.3
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The loss of the ship has been proved, the notice of abandonment
and subsequent withdrawal of that notice is admitted ; nothing turns
on this. Also the 6 months notice of loss is admitted by the defendant.
There is not much controversy on the evidence. Both sides agree
that the 12 cases were totally lost, and the plaintiff has contended that
there was a total loss of the 41 bales marked N. N., I ﬁrst ﬁnd, as a

matter of fact gathered from the evidence, that there was not a total
loss of the 41 bales, inasmuch as I am satisﬁed that two bales were
saved. Then Mr. Woodrotl‘e has raised another point. He contends
that these two bales were jettisoned, and consequently it must be held
that the 41 were totally lost. On the question of 'fact I hold that there
is no evidence to warrant the Court in ﬁnding that they had been jet
tisoned. If they had, and were subsequently retrieved and sold for
the insured, how could it be said that there was a total loss, inasmuch
as jettisoned goods belong to the owner. It has next been contended
that the goods were so damaged as to be almost worthless, and that
the Court should hold that there was a constructive total loss. I cam
not so ﬁnd, as it is proved that the goods were valued at Rs. 9 a piece,
and were sold at Rs. 6-13 a piece—total Rs. 2340-10-0. Lastly it has
been contended that there is no satisfactory proof that the two bales
saved were part of the 41 bales insured, and that the onus lies on the
insured to prove they were, the loss of the ship being admitted. I
have no doubt that the bales sold, formed a portion of the bales insur
ed, inasmuch as they are proved to have been marked“ N. N. 4-1”, and

in the absence of the plaintiff showing that any other piece goods on
board the Burma/a bore the same mark and number, I can come to no
other rational conclusion, than that these two bales were part of the 41
insured, and therefore that there was not a total loss of the 41 bales.

The remaining matter I have to decide is. was there a separatein
surance on the 41 bales as one lot of goods separately insured from the
12 cases ? If there was, the plaintiff ought to recover Rs. 5,400 for
the 12 cases totally lost. The law is too clearly settled to allow an

argument to be raised on the construction of the Policy, that
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there was a separate insurance on each bale. It is now settled law
that where memorandum goods of the same species are shipped, whether
in bulk or in packages, not expressed by distinct valuation or otherwise
in the Policy to be separately insured, and there is no general average
and no stranding, the ordinary memorandum, 2'. 0., “ﬁ-eeﬁ-om particular
average,” exempts the underwriters from liability for a total loss or des
truction of part only, though consisting of one or more entire package
or packages, and although such package or packages be entirely destroy
ed, or otherwise lost by the speciﬁed perils—Ralli vs. Jansen 6 E. and B.
422.

It is argued for the insured that the goods in the cases were in
sured separate and distinct from the bales -, that such is the fair con
struction of this Policy, and that it differs materially from the Policy

proved in the leading case of Ralli vs. Jansen 6 E. and B. 422 ; and in
Enlwislle vs. Ellis 2 H. and N. 549, and Hajee Joosoop vs. Vardon,
Hyde’s Reports Vol.1, p 198, inasmuch as those cases show that the enu
meration of the articles insured was contained in the margin, or by en
dorsement,and not in the body of the Policies,which simply contained the
valuation in bulk, whereas in the present case it is argued that there is,
in point of fact, a separate valuation in the body of the Policy, and such
separation of the articles, the bales from the cases, as shows the in
tention of the contracting parties to effect a separate insurance on each
lot. In Enlwislle vs. Ellis, some of the Judges doubt, that, if the me
morandum had been inserted in the body of the Policy, it would have
made any difference.
The conclusion I have arrived at is that there was no intention
to insure each lot separate and distinct from the other, and that
there is nothing in the language of the clause quoted, or in the entry
of the two lots in the body of the Policy in the form set out, sufﬁcient
ly strong to warrant the conclusion that such was the intention. The
words “ free of particular average,” following directly on the gross total
value, apply in my opinion to the whole value of both lots, and are not
meant to apply, separately to the bales, and separately to the cases. I
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consider that inasmuch as one lot consisted of bales, and the other lot

of cases of the same goods, they were very naturally separately enumer
ated, and their value separately stated, not for the purpose of afﬁxing
a separate value oneach lot for the purpose of a distinct insurance, but
merely for the purpose of enumerating the articles, and their value, with
the object of arriving at the gross total value, to which the words “ free
of particular average” apply. The goods are precisely the same, viz,
piece goods, at Rs. 9 a piece ; each bale and each box contains 50 pieces.
The only difference is, that 4-1 were purchased in bales, and the re
maining 12 in cases. I cannot therefore hold that the Policy expresses
an intention to insure each lot separately as well as the whole jointly.
The case would have been much stronger for the insurer if the valua
tion stood separate without a gross total being made up, for then the
words “ free of particular average” might fairly be taken to apply
to each separate lot, as well as to both jointly, but following directly
on the gross total, I think the words apply solely to the result or total
quantity, and cannot be taken as applying distributively and separately
to each separate and distinct lot. It has been urged for the insurer
that the lowness of the premium, half per cent, would indicate the true
nature of the contract, but I think the Court must construe the clause as

it stands without reference to that consideration. On the one hand, it
may be said for the insured, that it is hard to lose the amount
of the Policy, Rs. 23,850, because two damaged bales, value Rs. 900,

have been saved by accident; but it would be equally hard on the
insurer to hold him liable, as he only received one half per cent. pre
mium, being Rs. 119, less discount. If the insurer stipulated to be
exempt .in case of partial loss of the whole of the piece goods, he is

entitled to a verdict, and I think he did so stipulate.
There only remains to notice one other matter. The Policy is in
the printed form of a. general average Policy. There is to be found in
it. the printed covenant—“ I, the assurer, do hereby covenant, promise,
and agree, and oblige myself, heirs, executors, goods, and chattels, in
case of total or pzrtiat loss (which God forbid), to satisfy, and pay the
sum of money by me so assured.” Inasmuch as those words are
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repugnant to the expression inserted in writing, viz., “ free of particular

average,” they must, I think, be held to be overridden and controlled
by the particular words “free of particular average,” which means,
free of liability to pay for any partial loss ; whereas the words in the
printed covenant mean a covenant to pay for a total or partial loss,
wholly repugnant to, and inconsistent with, the previous declaration.
I therefore dismiss this suit, and decree costs to the defendant to be

taxed on scale No. 2.
Suit dismissed accordinglg.

Gannscnuxnnn Boxxnnsnn vs. COLLINS.

A who has no regular oﬁce, but comes once or twice a weeh from the
Mofussil to a friend’s house in Calcutta, and sees people there on business,

contracts with B. in Calcuttafor the hire qf'ccrtain Cargo Boats.

While

being towed by a Steamer, which A had chartered according to agreement,
the boats when beyond the jurisdiction of the Court, sustain great damage
by reason of gross negligence place on thepart of C. whom A had placed
in charge. Held (1) that “the cause of action” did not arise in Cal
cutta (2) that A “ carried on business” in Calcutta within the meaning
of Sec. XII. of the Charter (3) that A. must be held responsible to Bfor
the negligence of C'.

The Advocate General for the Appellant.
.Dogne and Coryton for the Respondent.
Norman C. J.--This is an appeal from the judgMay 2 1862.
ment of Mr. Justice Levinge. The action is for
'
money due for the hire of eleven cargoboats, let by the plaintiff to the
defendant on the 23rd and 24sth of June, 1863, for the purpose
of being towed down the river by steamer to Russelpore, and

from thenc‘e to Narainpore,—-and also for damages, for the loss
of one boat and injury to others, occasioned by the negligence
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of the parties in charge of the towage.

It appeared from the evi

dence of the plaintiff that on the 23rd of June, 1863, he met the de
fendant at Mr. Holmes’ ofﬁce at 5 China Bazar, in Calcutta, when

the defendant said he wanted to have some salt conveyed from Russel
pore to Narainpore, and wished the plaintiff to supply boats for that
purpose. The plaintiff said it was a bad time of the year ; that boats
could not be sent down safely by themselves 5 and that the only way
would be to have a steamer. Collins said he had secured a steamer.
The plaintiff stated as follows—“ The written agreement was this let
ter written by Holmes and signed by Collins :‘ BABOO Ganascnunnaa Bounmuss.

‘ Sir,—Please send four boats to Ghoosery this evening for the
purpose of being towed down to bring up salt from Russelpore to Na

rainpore. The boats are engaged at Rs. 150 per month each, for one
month.
‘ Yours faithfully.

(Sd.)

‘ J Sco'rr Comass.

‘ 23rd June, 1863.’
‘Anothcr order was given on the day following at the same
place :—
‘ Please send two cargo-boats to-day, and on the 26th, six, to
Russelpore, for the purpose of bringing up Government salt to Narain
pore salt golahs. The boats are engaged at Rs. 150 per month for

each boat.
‘ Yours &c.,
‘ J. S. COLLINs.’
‘ The defendant said ‘ You must supply twelve boats.’ He said
so previous to the 23rd. The price was live rupees a day. 'The boats

were to be towsd by a steamer and back. There was no agreement in
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writing.
terms.

At the ﬁrst conversation something was said about the
He said I was to get Rs. 5 a day, or Rs. 150 per month, and

the steamer was to go.

The boats were to be loaded with salt at

Russelpore and proceed to the salt golahs at Narainpore. They were
to be towed to the place of loading by the steamer, and thence by
steamer to the place where they were to be unloaded. Mr. Collins was
to give the steamer. There was no other conversation. There was
this c/iittec, and following this another c/ziﬂee. There was a conversa
tion about twelve boats. The ﬁrst conversation was that I was to sup
ply as many boats as would be required on those conditions, After
that I got this c/tillee. 1 have told you the conversation. The ﬁrst
contained all the terms and conditions. This (B) is the other c/lz'tlee.
It was written by Ilurris Baboo, and signed by Mr. Collins in ' my
presence.”
The plaintiff sent the boats to Ghoosery. The boats were towed
by a steamer called the Limzel, which had been chartered by the defen
dant from Calcutta to Culpee. On the morning of the 27th the
weather was stormy, and, according to the evidence of the Mmy'ee, to
which the learned Judge gave credit, they were unwilling to proceed
A jolly-boat was, however, sent from the steamer, and they were forced
to take up their position astern, and proceed on the voyage against
their desire. This was at halt-past 9. At 10 a storm commenced.
But the steamer proceeded, towing the boats, though there was a strong
ebb tide, and a gale blowing right a head. The learned Judge finds

that, from the state of the weather from 10 to 12, great danger must
have been caused to the boats, which were liable to be swamped, being
propelled rapidly through the water against a head sea. At 12 the
storm was so violent that the steamer was obliged to stop. She altered
her course, swept round, and stopped towing. Barges 8, 3, and 4 were
being towed by the hawser of the steamer, which was attached to these
three boats which were next to the stern of the steamer ; the others

were fastened with their Own tackle. They became detached by the
sudden jerk caused by the stoppage of the steamer in the heavy sea,
and the boats were thus brought into collision. The consequence was
that the three barges-2, 9, and 6—Were crushed together. The bows
K
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of No. 41 ran with great violence against the rudder or stern of barge

No. 3, and were stove in. N0. 4 began to ﬁll and sink, and the crew
therefore left this boat, and scrambled into the next boat with some dif

ﬁculty.

The Judge ﬁnds that it was the duty of the persons in charge

of the steamer to have stopped when it began to blow at 10 o’clock,
even supposing that they had exercised due caution in leaving their
moorings at 9.30, and that the boat No. 4! was sunk, and the other
damage caused, by reason of the collision which happened, in conse
quence of the steamer carrying on in bad weather, and against the re
monstrance of the manjees.
_
The ﬁrst question raised before us on appeal was, whether the
Court had jurisdiction in respect of so much of the claim as seeks for
damages, in respect of the loss of one, and injury to other boats.
If the only ground of jurisdiction had been that the contract was
made in Calcutta, the argument of the Advocate-General must have
prevailed. The words “ if the cause of action shall have arisen,” in
the 12th Section of the Charter, mean the entire cause of action—not

the contract alone, nor the breach alone.

In Hernaman rs. Smit/l, 10

Exch., 659, the defendant had offered reward to be paid on the convic
tion of offenders. An offender was apprehended within thejurisdietion
of a County Court at N
,but tried and convicted out of the jurisdic
tion ; and it was held that the cause of action did not arise within the
jurisdiction of the court. In Bortawicl: vs. Walton, 15 C. B. 501, the
plaintiff, who resided at Manchester, sold goods to B. at Oxford.
The goods were packed and sent to the railway station at'Manchester

for transmission to Oxford. It was held that the cause of action did
not arise in Manchester, so as to give jurisdiction to the Manchester
County Court. In Barnes vs. llfarskall 18. Q. B., 785, the plaintiff,
a carrier at Swindon, who had agreed to carry timber by barge to Lon
don at 16s. per ton, sued for the carriage in the Swindon County
Court. On a motion for a prohibition it was held that the cause of ac.
tion was not complete till the timber was delivered in London, and,
consequently, the Swindon court had no jurisdiction. In the present
casc_the injury to the boats occasioned by the recklessness and negli

(53)
gence of the persons having control of the steamer,

which, in fact,

constituted the “ cause of action”, took place out of the jurisdiction of
this court.
But the evidence shows that the defendant did “ carry on busi
ness” within the local limits so as to give the court jurisdiction.

Mr.

Holmes who is the tenant of 5, China Bazar, which belongs to the de
fendant, says—“ It is my place of business. The defendant comes

there rince or twice a week as a friend, and sees people there on busi
ness.” It is proved that at that house the contract for the boats was
made on the 23rd. The order for the additional boats was given on
the Ztth ; and when the plaintiff applied to the defendant for compensa

tion on the 30th, after the loss, he found him at the same place.

The

defendant describes himself as a contractor residing at Ghoosery. He
said he “ had contracts with the Railway Company and others: they
were made at the ofﬁce. The contract with the Government was made
at Sandes’ ofﬁce. The house is my own and let to Holmes. I have
no ofﬁce in Calcutta.” We think that it sufﬁciently appears from this
evidence that the defendant does carry on business in Calcutta. We
think that, to givejurisdiction, it is not essential to show that the de
fendant’s ofﬁce or ordinary place 'of business is in Calcutta, but that it
is enough if he habitually uses the house in China Bazar, as a place
wherein he does business. That he does so use the house in China
Bazar is proved to our satisfaction by Mr. Holmes, whose evidence on

the point is corroborated by the fact, that all the intervieWs between
the plaintiff and the defendant upon the matters out of which this suit
has arisen, took place in that house. Moreover, if the plaintiff, though
residing at Ghoosery, habitually and constantly comes to Calcutta for
the purpose of making contracts, and, therefore, for the purpose of car
rying on his business as a contractor, that will, in our opinion, amount
to “ carrying on business, or working for gain” within the local limits,
so as to give the Court Jurisdiction.
Next it was argued that the [ﬁaintiff’s cause of action was not
against the defendant, but against the captain or owner of the steamer,

and a great number of cases as to the liability of a master for the acts
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of his servants, and the non-liability of persons for the negligent or
other wrongful acts of independent contractors employed by them,
were cited. They are wholly beside the question. The true subs
tance and meaning of the contract was, that these Native boats were to
be for the time under the control and direction of the hirer—via, the

defendant—and particularly, with respect to the time of starting
and the mode of towing. From the very nature of things the deten
dant, or his agent on board, or with the steamer, must have exercised,

and have been instructed to exercise such a power. There is no real
analogy between this case and that of the charter of a ship, which re
mains under the command, direction, and control of the captain, who
is the servant of the owner. It was the duty of the bailee, or hirer,
under the circumstances of this case, to exercise reasonable and proper
care in the management, and direction of the boats. If that be so,
and the accident occurred in consequence of the negligence of any per
son whom the defendant chose to entrust with such control, whether he
was in fact his brother, or the master of the steamer, or any one else,
the defendant is responsible.
In Addison on Contracls the law is thus stated : “ Every hirer of
achattel is bound to use the thing hired in a proper and reasonable
manner ;. to take the same care of it that a prudent and cautious man
ordinarily takes of his own property.” ...... “ The owner must stand
to all the ordinary risks to which the chattel is naturally liable, but
not risks occasioned by negligence, or want of ordinary caution, on the
part of the hirer.”
In Slory on Ayency, sec. 400, it is said “ If the injury is done by
. sub-agents employed by the hirer, the same responsibility for the neg_
ligent acts of the former about the thing bailed is incurred.” It is
manifest that the defendant could not get rid of his duty and obligm
tion, by contracting with some one else to perform a duty, which “.35

incumbent upon himself.
Chief Baron Pollock in Hole v. Tke Siltinyborne and Shem”,
Railway Company, 6. H. and N., 496, puts this case :_._usuppose a
Q
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person employs a contractor to build a house in London, and the con
tractor builds it so as to darken the windows of another person, is not
the employer liable ?” Baron \Vilde then says, “When work is being
done under a contract, if an accident happens and an injury is caused
by negligence, in a matter entirely collateral to the contract, the liabi

' lity turns on the question, whether the relation of master and servant
exists. But when the thing contracted to be done causes the mischief,

and the injury can only be said not to arise from the authority of the
employer, because the thing contracted to be done is imperfectly per
formed, then the employer must be taken to have authorized the act,
and is responsible for it. It is the same as if he had done it him
self.” In The Great Western Railway Company 22. Blake 7 H. and N.
987, the plaintiﬂ' had taken a ticket at the Paddington station of the
Great ‘Vestern Railway Company for Milford in Pembrolreshire. The
Great Western Railway terminates at Gloucester, but by arrangement
between the Great \Vestern and the South “rules Railway Companies,
the fares are divided and the lines worked between them. After the
train had passed on to the South Wales line, it came into collision with
a locomotive engine, left on that part of the line by the servants of the
South Wales Railway Company. There was no negligence on the

part of the driver of the train.

It was held that there Was an implied

contract on the part of the Great Western Railway. Company, that
they would use reasonable care to maintain the whole line from Pad
diugton to Milford, in a conditiOn ﬁt for trafﬁc. The Chief Justice,
Sir A Cockburn, says : “ It Would be inconsistent with 'public con
venience and safety, to put any other construction on the contract,
than that the Great \Vestern Railway Company should be primarily
liable to the plaintiff, and should take their remedy against the South
Wales Railway Company, whose servants by their negligence haVe
caused the accident."

In Dalyell v. Tyrer, 1. E. B. and E., 899 the

court did not, in holding the owner of the ferry-boat liable for the negli
gence of the captain, decide that the person from whom the plaintiff
took his ticket would not also be liable. The authorities, cited to show
that the employer is not liable for the negligent acts of a contractor,
have no application whatever in a case where either by contract, statu
tory, or other obligation, a duty is cast on the employer of which such

negligznce is a breach.
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We are therefore of opinion that the defendant was rightly held
liable, for the consequence of the reckless and improper conduct of the

person in charge of the towage of the boats, in compelling the plaintiff’s
boats to proceed, and towing them at a time when it was most danger
ous to do so. As to the last point, we think that on the evidence, the
two written papers were not orders given subsequent to the making of
the contract, but must be taken to have been, and did in effect, consi
tute the contract between the plaintiff and the defendant. They
should therefore have been stamped, and we direct that they be now
stamped.
Subject to the stamping of these papers we are of opinion that
the judgment of the Court below must be afﬁrmed with costs.
JUacp/zerson J.—Concurrcd.

anoonanua Mrr'rsn or. WOOMEscnuxnrn PAUL.

A Case entered on tile Unde/‘ended Board can only - be transferred
to the Defended Board on payment of tile costs 01" [be adjournment,
any, ll'ereby occasioned.
Woodrqﬂ'e for the plaintiff.
Hyde for the defendant.
Hyde applied that this suit, which was put into theUndefended
List, should be transferred to the Defended Board, as the

defendant had 'a defence, and intended to avail himself of
it.

June 2.,

1864.’

Woodrqfe stated that the case had been put on the Undefended
Board, because the defendant had not entered an appearance, and had

given no previous intimation that he intended to contest the suit.
He submitted that no adjournment should be allowed, except upon the

terms of the defendant paying the costs occasioned by such adjourn
ment.
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Hgde submitted that the defendant had that morning entered

an appearance, and that the case ought therefore in strictness to
have been placed upon the Defended instead of the Undefended
Board. The fact of its being placed upon the latter arose from
the circumstance that, according to the practice of the Court, the
Boards had been made up the day before.
Macpherson J.—If a defendant wishes to appear and answer in a
suit, it is under Section 109 of the Civil Procedure Code that he
must do so. The Section says—“On the day ﬁxed in the summons
for the defendant to appear and answer, the parties shall be in atten
dance in the Court House, in person, or by a pleader, and the suit
shall then be heard, unless the hearing be adjourned to a future day
which shall be ﬁxed by the Court” so that any defendant appearing
for the ﬁrst time on the day ﬁxed in the summons for his appearance,
is entitled to have his answer taken and his case disposed of then,
unless the hearing be postponed to a future day, which shall be ﬁxed
by the Court. He is not in any degree the less so entitled because
his case happens to stand in the so called “ Undefended Board.”
The two ,Boards in daily use may be a convenience to the Court and
to the profession, but they cannot, and do not, affect the rights
which the parties possess under the law which regulates the proceed

ure of the Civil Courts, unless the Court chose to adjourn the hear
ing under the power given to it in Section 109.

The defendant

appearing for the ﬁrst time on the day ﬁxed in the summons for his
appearance, is bound then and there to proceed with his defence, even
though his suit is called on among the undefended cases. Cases in
the Defended and in the Undefended Board are in exactly the same
position as regards adjournment. They may be adjourned in either
case, if the adjournment appear to the Court to be necessary, or if good
cause is shewn why there should be an adjournment. But when a
case is in the list for the day, and both parties are prima‘ facie bound
to be ready to proceed, if an adjournment is rendered necessary by
the laches or negligence of one of the parties, or if it be for his inter

est, and his interest only, that an adjournment should take place,
the usual practice has always been,--and it is an obviously wholesome
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practice,—-that that party should pay all the costs attendant on the ‘
adjournment. The same rule must be applied to “ undefended” as to
“defended” suits. The party seeking an adjournment must neces
sarily shew sufﬁcient cause for it, and pay the costs consequent upon
it.
KISTOMOIIUN Mooxaniaa rs. S. M. AnannoNEY DABEE

The Bourt will extend the privileges of Purda/l to women, w/zo,
Moog/z not Purdak, are not accualomed generally to appear before Me
public.

'

In this case anative woman not strictly entitled to A u
.
.
.
.
n ,
I’urdah privileges was brought into Court in a pallri to 1%“
give evidence.
Eglinton on behalf of the plaintiff contended that she ought to
leave the Palki. To allow female witnesses like the lady in question
to remain in her Palki while giving evidence, was to debar the Court
from the advantage of observing the demeanour of the witness,
besides opening the door to great deception and hand.

Woodrqﬂ‘e for the defendant contended that the witness was
entitled to the privilege she claimed. To compel ladies of this kind
to leave their Palkis, and give evidence in open Court, would be
tantamount to depriving the Court in many cases of their testimony.
Levinge J. said the question was, whether a woman who was not a
Purdah woman, nor yet one always accustomed to appoar in public,
was entitled to the privilege of remaining in her Palki. He thought
she must be considered so entitled. To hold otherwise would be to

discourage female witnesses from attending to give evidence in Court—
a state of things which was highly undesirable.
main in her Palki.

The lady might re
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Rumorrox AND Goannnuom Doss vs. Tun ORIENTAL INLAND STEAM
NAVIGATION COMPANY “LIMITED.”

1n tbe event of a deyendant neglecting tofurnts/t a written statement,
tbe Court will examine him as to tbe grounds of bis defence, and sbould
it appear desirable tbat a written statement sbould be put in, tbe case will
be adjournedfor that purpose at the expense of tile defaulting party.
Grabam with Lowe for Plaintiﬂ's.

Egtinton for Defendants.

In this case which was one of a complex character the
Defendants had put in no written statement.

May 4,
1864

Peterson J.-This is a case which has cost the country at least
three times the amount in dl3putc. It is however an important case
not only with regard to the question of fact, but also as to a
point of practice. The Defendants, though they have had every
opportunity to put in a written statement, have neglected to furnish
one, and have thereby put the Plaintiﬂ's to great trouble. In future
when one of the parties to a suit neglects to put in a written state
ment, I will put him into the box and examine him as to the grounds
of his' defence. To the statement so made he will in all cases be
conﬁned, and if on examination, the Court shall be of opinion that a
written statement is desirable, I will adjourn the case for that purpose
at the expense of the defaulting party.

Macmm es. Hone. (ADMINISTRATOR or J 01m Law TURNBULL,
DECEASED.)

In a suit to set aside a settlement, two accountants were employed
at Me Plaintiﬂlv’ instance, and not by order of Court, to examine t/ze

setttor’s boo/cs and give evidence. Held t/mt tbe investigation being most
useful to tbe Court, and adopted to [be ends quu-xtlee, tbe Tamil/y Master
was Tiyltt in allowing t/zcir empeuses.
'
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He Advocate General on behalf of the defendant moved that
the Taxing Ofﬁcer of the Court be directed to review his Ma, 23'

taxation of the plaintiff’s costs as respected the sums of Rs.

1364

1,500, and Rs. 200, allowed by him as payments to two Accountants.
It appeared that the object of the suit was to set aside a settlement,
made by the late John Law Turnbull in favor of his family, on the
ground that he was in Insolvent circumstances at the time it was

executed, and that the settlement was fraudulent and void as against
creditors. In order to prove the state of his affairs, two Accountants were
employed to examine his books, and give eVidence. One of them was
examined at the hearing, and Mr. Just-icc Morgan, before whom the

suit was tried, made a decree setting aside the deed, and directing
payment of the costs out of the estate of Mr. Turnbull. Upon the
taxation of these costs, the Taxing Oﬂicer allowed the two sums in
question as payment properly made. The Advocate General contended

that upon the English authorities it was clear that the expense of a
witness qualifying himself to give evidence, was not allowable as costs
between party and party, and in support of this proposition he cited
Severn vs. Olive 3 Brod. and Bing. 72. Gravalt vs. Altwoorl 21 L. J.
Q. B. 215. Small vs. BaMo 21 L. J. Q.-B. 254.
Gra/lam, for the plaintiff, contended that the sums properly
formed part of the plaintilPs costs of the suit. The all important
question in the suit was the state of Mr. Turnbull’s affairs at the time
the deed was executed, and this could only be ascertained by Ac
countants examining the books and accounts which were numerous
and complicated.
Mags/lemon J.—This is an application that the Taxing Oﬁicer be
directed to review his taxation of the plaintiff’s costs as respects two
sums, one of Rs. 1,500, and one of Rs. 200, allowed to Mr. Burgess and
to Mr. Bonwood, who are employed to investigate certain accounts,
and to give evidence as to them at the hearing of the suit. There
is no doubt that the expense of preparing or qualifying a witness
to give evidence is not usually allowed in an ordinary case, Severn
vs. Olive 3 B. and B. 27, May vs. Silly 1 Dowl. N. S. 701, Gravall
vs. Allu'ood 21 L. J. Q. B. 215, Small vs. Ralko 21 L. J. Q. 3.254.
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But the decisions are not invariably consistent, nor do they always
follow the same principle. We ﬁnd that the expenses of successful
searches for pedigree are allowed, Jolmson vs. Lawson 2 Bing. 34-1 :
so also are the costs of a witness called to translate and explain old
records, and to give evidence on them, as an antiquary, Bastard vs.
Smith 10 A. and E. 213. In the latter of these cases, both of which
have Some bearing on the one now before me, Lord Denman remarked
that it might perhaps be said that the judge should have been able
to translate and explain the record to the jury, adding “but it is
at all events convenient that such a-person as Mr. Doven should be
present to do so.”
The case I have to deal with, however, is on a different footing

from any of those which have been referred to, owing to the objects
for which, and the peculiar circumstances under which, the suit was
instituted. The plaintiff, a creditor of one John Law Turnbull,

deceased, sued on behalf of himself and all other the creditors of
the deceased, the Administrator General as representing the estate
of Turnbull, and the trustees of a deed of settlement executed by
Turnbull, to have that deed set aside as void by reason of Turnbull’s
having been insolvent at the Jaime he executed the deed. The Court
set aside the deed as prayed, and ordered the costs of all the parties
to the suit taxed according to scale No. 3, to be paid by the Adminis
trator General out of the estate of the deceased.
The whole question turned upon the fact whether Turnbull was
or was not solvent at a certain date ; and, he being dead, there were
no possible means of ascertaining the true state of his circumstances,
except by a careful examination of his books of account. These
books were carefully examined by the Accountants whose exPenses it
is now sought to disallow ; and it was only by reason of their having
been so examined, and by reason of the attendance in Court of one
of the Accountants Mr. Burgess, that the Court was enabled to under
stand the accounts, or to judge of the solvency or insolvency of Turn
bull. The expenses of a plan used for the information of the Court
at the trial have been allowed, Holmes vs. Holmes 2 Bing. 75, and, on

the same principle, it appears to me that the expenses of statements of

accounts prepared, and used, for the information of the Court, when
their being so prepared and used, is absolutely essential to the due
understanding of the question at issue, and is in fact the main evi
dence in the case, ought also to be allowed. Moreover this suit is in
fact a suit brought for the beneﬁt of the estate of the deceased, by
a. creditor suing on behalf of himself and all other creditors -, and if
there had been an express order of the Court that all costs as be
tween solicitor and client, should be paid out of the funds in the
hands of the Administrator General, the directions would have been
in accordance with what is commonly ordered in regular creditor’s
suits (see the cases collected in William’s Executors (5th ed.) p. p.
1847, 18%, 8:0.) The Taxing ofﬁcer is not wholly without discre
tion so long as he introduces one distinct rule as principle; and in
this case it seems to me, that in allowing these costs as between soli
citor and client, he was acting quite in accordance with the spirit of
the rule usually followed by the Court in similar cases.
Finally, it appears to me that looking at the matter in another
point of view, I ought not to interfere with what has been done
by the Taxing ofﬁcer. The question of costs in this Court is now
regulated by See. 188 of the Civil Procedure Code; and I am not
prepared to say that the Courts in England are necessarily to be
strictly followed in every instance. Section 188 declares what charges
are to be allowed under the head of “costs,” and amongst others
mentions “expenses of Comissioners on investigations into ac

counts.”

Here no doubt the investigation was not made by order

of the Court. But had it not been made when it was, probably a
Commissioner would have been appointed by the Court to make the
investigations, or the plaintiff would have failed in his suit. As the
investigation made at the plaintiff’s instance, although made without
. the order of the Court, was most useful to the Court, and essential
to the ends of justice, I think that under Section 188 of the Civil
Procedure Code, if under no other

rule, the Taxing ofﬁcer was

justiﬁed in allowing the expenses of the Accountant.
As I am of opinion that some allowance was rightly made, the
question of the amount allowed is not open to discussion before me.
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I may add that I have consulted Mr. Justice Morgan, by whom
the suit was heard, as regards the necessity for the employment of
the Accountants. He is of opinion that the afﬁdavit which declares
that it was absolutely necessary does not go at all too far, and that
the inVestigation of the accounts by Mr. Burgess, and his atten
dance at the trial to explain them, were absolutely essential.
Application refused accordingly.

Rnnnnonn Gnosn vs. ANNUNDCHUNDER Gnosn.

The members of a [lintloo family, jointly and severally interested in
a certain House and premises, covenanted for themselves, their heirs, and
executors that the sairl House and premises should never be partitioned,
except by the unanimous consent of the contracting parties. Held by the
lower Court, and confirmed on appeal, that whether valirl or not as regards
parties representatives hy purchase, the covenant is hindiny upon those
who are personally parties to the (lead.
The Advocate General with Newmarch for plaintiff.

Graham with Woodn‘qﬂ'e, for defendant.
Levinge J.—-This is a suit instituted for a partition of
the premises mentioned in the pleadings. There is no

Feli'sﬁiii'

dispute as to the title of any of the parties to their shares.
The defence set up by the defendants, who are ﬁve in number, and
represent the whole property, is, that the plaintiff and defendant
being a joint undivided family, mutually agreed and consented by

deed under their hands, dated

the 22nd April 1862, that the

property should not be partitioned, except, to use the words of the
deed, “ by unanimous consent of themselves or their heirs, &c.,”

and the question the Court is called on to decide is, whether this
deed is binding upon those who executed it.
Two objections are urged by the plairitiﬁ’ who seeks a partition ;
ﬁrst, that the deed is absolutely void as establishing a perpetuity ;
second, that the deed is bad for want of

consideration.

The deed

has not been impeached on the ground of any fraud or irregularity.
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It seems to have been entered into, and executed, by all the parties,
before the plaintiff Sreenauth and four of the defendants had an
interest assigned to them in the premises. But they may have entered
into a binding contract to purchase the shares they now respectively
hold.
There can be no mistake as to the terms or meaning of the deed
of agreement; it eﬂ’ectually establishes a perpetual joint estate, in

capable of being divided, except with the unanimous consent of all
the parties interested, and they are now before the Court. So deter
mined were the parties to make a binding arrangement, that on
the same day they executed an agreement, covenanting that they
Would not contribute, directly, or indirectly, to any proceedings to

bring about a partition.

'

On the ﬁrst objection, viz., that the deed is void as creating an

estate in perpetuity, the deed has been argued on both sides, as having
practically that eﬂ'ect.
It appears to me that it is now settled law, that a Hindoo has
the power to tie up his property, and prevent a partition of his estate.
In Luckunckunder Seal and Koroonamoye Dossee, reported in Boulnois,
Vol I p. 210, the subject is fully discussed, and there the Court held
that a devise by a Hindoo creating a perpetuity was invalid ; but it is
to be remarked that this Court, in deciding that case, admitted, that
they were not referred to any rule or authority of Hindoo Law which
affected the question, nor had the Court been able to ﬁnd any, and

therefore they felt themselves constrained to apply the doctrine of
the English Law against perpetuity. This decision was reversed on
appeal by the Judicial Committee (see Sonatun Byauck vs. Sreemul/y
Juggutsoonderay Dossee 8. Moore’s Indian Appeals l66) ; and although
it will be seen on a careful perusal of that case, that the Court do not
in terms say that a devise creating a perpetuity is valid, yet they hold

that the extent of the power of a Hindoo testator, is to be regulated
by the Hindoo law alone. 'It being admitted that there is not to be
found any law, prevalent or recognizable among Hindoos, restricting
the power of a testator to devise his est-ates in perpetuity, why should

the Courts of Law interfere to control that power, and introduce
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the peculiar doctrine of the English law against perpetuitics, as ap
plicable to Hindoos ? It is clear that this technical rule does not
prevail among Hindoos and in some European countries. The

Judicial Committee have declared that the Wills of Hindoos are to
be regulated by Hindoo law alone, and therefore ought to be con

sidered by this Court, without reference to the doctrine of the Eng
lish Law against perpetuities. Any doubt on the matter seems now
to be put at rest by a decision of this Court, delivered by the present
Chief Justice Sir Barnes Peacock, in the case of Gobad/wne Bysack
vs. S/mmcﬁuml Bysac/c in Oct., 1861. The decision does not appear
in any regular reports, but a report of the case appeared in the E119
liskman newspaper of Oct. 26, 1861, and has been referred to in argu
ment, and its accuracy has not been questioned. That case was a
branch of the suit already mentioned, as heard on appeal before the
Privy Council, arising on the construction of the will of Ramdoss
Bysack. The point to be decided by the Court was, whether, under the
terms of the will, the parties were entitled to a partition of the corpus
of the estate, or whether their rights were not restricted to a division
of the surplus proﬁts only. The Chief Justice in giving judgment,
after reviewing the authorities I have mentioned, and the passage to
be found in Sir F. Macnaughten’s work p. 327, says—“ If the Hin

doo law contains no rule against perpetuities, we must hold that a de
vise is not by that law invalid, upon the ground that it tends to create
a perpetuity. Then, why are we to resort to some foreign law which
disallows perpetuities? There is no rule of Hindoo law which in
validates a conveyance, or a gift inter vivor, upon the ground of its
creating a perpetuity. Then, why are to seek for some foreign
law to render void a bequest contained in a will of a Hindoo, and
which is valid according to Hindoo law? Imagine what a system
of laws we should have to administer, if we were told that it was

the Hindoo law modiﬁed by the policy and principles of the English
law.” Further on the Chief Justice adds—“ If we are to give effect
to the will of Hindoos according to the light and policy of the
English law, the intentions of nearly every testator will be frustrated.

The Judicial Committee appears to us to have determined the ques
tion of perpetuity. That question was raised in the suit brought by
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Juggutsoondery. Sir J. Colville, in his judgment in that case gave
effect to the rule against perpetuities, but the Privy Council did
not expressly refer to the question; but, reversing the decree, com
menced by stating that it is not improper to observe that, with
reference to the testamentary power of these dispositions of Hindoos,
the extent of this power must be regulated by the Hindoo law.
We hold that the testath had power to prevent the partition of
his estates, and to give his sons or their heirs a power of dividing or
disposing of the surplus proceeds only.” It has been argued by
the Advocate General that the parties cannot be allowedto contract
themselves out of the law or the jurisdiction of the Court, but it
has been shown that it is perfectly legal to create a perpetuity, either
by will, or deed.
The sole remaining question I have to decide is, whether the deed

can be avoided by the parties who signed it, on the allegation that it
lacks sufﬁcient consideration to support it. I think that this objection
must wholly fail, as in my opinion there is ample consideration

expressed in the face of the instrument. Besides, I think that whole
property in one united family and a common estate, would be ample
consideration to support the deed, as by this means a mutual use of
the whole property is established. Being a joint and undivided family,
the making a deed prompted by a mutual wish to effect the continuance
of the family as a united family, ought to be held sufﬁcient consideration,

there being mutual promises and mutual obligations imposed on each
party to the deed, supposing that there is no consideration shewn for
this family, and I am not aware that any would be necessary in
the absence of any express provision in the Hindoo Law on the
subJect.
I have been referred to Colebrool-e’ s Digest, Vol 2, but I have been
unable to ﬁnd any passage that supports plaintiff’s contention. By the
common law of England, a consideration was not essentially necessary
to the validity of a deed; the solemnity of the act carrying with it
sufﬁcient evidence of the consideration, and why should the Hindoo
law require express consideration to be shewn to support a deed, entered
into by a joint family to secure the entirety of their estate? It lies on
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the plaintiff to shcwlhat the law requires it. After this deed has been
acted on, it would be inequitable to allow any of the parties to it to
break loose from its provisions without the consent of others. How
far the heirs or representatives of any of these parties may avoid the
deed is a matter with which I have nothing to do.

Against thi decision the Plaintiff appealed.
APPEAL.
Rnannnonn Gnosn vs. ANUND CIIUNDER Gnosn.

Tbe Advocate General with Newmarcb for (Plaintiff) appellant.
Grabam with Woodroﬂ'e for (Defendant) respondent.
Norman C. J.—This is an appeal from a decree of Mr.
May 16,
Justice Levinge. The appellants and respondents (who
were respectively plaintiff and defendants in the original suit) are the
joint owners of certain premises in the town of Calcutta, and the suit
wa s instituted for the purpose of obtaining a partition of those premises.
The appellants are interested in the property in the following
proportions: viz., Ramdhone has an ﬁfth. share; Shreenauth a {it
th share, and Greesehunder a {3th share.

Of the respondents An

nnndchunder has égths, Kallykissen has 1ﬁfths, Khetturchunder
Gﬂths, and Nobinkissen, and Jeebunkissen 8Foths each. In all, nths or
{,ths are vested in the respondents, the remaining 23ths or {gths he
longing to the appellants.
1n opposition to the appellants’ claim for partition, the respon
dents set up an agreement, executed on the 22nd of April 1862, by
all the persons who are the parties to this suit, by which agreement
they p rofessed to bind themselves never to divide the joint property.
The following are the material parts of this agreement :
1.—-“ We Rimdhone Ghosc, Anundchundcr GhOse, and Grees

chundcr Ghose, each of us a one ﬁfth shareholder of the house, pre
mises, land, 800. No. 2 Cosscy Ghose’s Lane in Simlah, in Calcutta,
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and we thtterchunder Ghose and Srccnauth Ghose, sons of the said

Ramdhone Ghose, and I, Greeschunder Ghose, in my second capacity
as son and one of the heirs of the said Ramd hone Ghose ; also we
Kallykisto Ghose, Nobinkisto Ghose, Jeebunkist-o Ghose sons of
the said Anundchunder Ghose, do hereby agree, covenant, and bind
ourselves, our heirs, executors, &c., in manner following, that is to
say :—
2.-— “ That with the view of preserving intact the family dwell
ing house and premises with the lands, &c., No. 2, Cossey Ghose’s

Lane, in Simlah, in Calcutta, left by the late Cosseynauth Ghose who
died intestate, we hereby agree that the said family dwelling house
and premises with lands, &c., thereto appertaining, shall continue in
our joint undivided occupation as at present, and shall not be subject
to a division and partition, except by the unanimous consent of all the
aforementioned contracting parties.
3.—“ That the possessions now held by us, or which we may
hereafter hold with unanimous consent of the parties to this agree
ment in the said family dwelling house, and premises with lands,
&c., shall remain undisturbed.

*

*

-x-

*

a

a

6.—“ That should it at any time happen that the said family
dwelling house and premises with lands, &c., are subjected to a divi
sion and partition by the unanimous consent of ourselves or our heirs,
&e. as aforesaid, the said Greeschunder Ghose or his heirs, executors,
&c., will be entitled to take possession of his or their one-ﬁfth share
therein, as conveyed by the aforesaid deed of gift, without payment
of any further sum than Company’s Rupees five hundred, which we
now fix as the value.
8.—-“ That in the event of any dispute arising between us
in regard to the occupation, use, and enjoyment of the said premises,
it is hereby agreed that no new arrangement connected therewith
can be made by any of us without the unanimous consent of all the
parties to this agreement, and further, that in the event of any one
of us introducing strangers into the premises, either as servants, or

otherwise, and such introduction being opposed by any one of the
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parties to this agreement, his opposition shall be held as valid as if it
had proceeded from us all, and the nuisance shall be immediately put
down.”
On the same day, and with special reference to a suit for partition
of this property, which was then pending at the suit of persons who
then had, but have not now, shares in the joint property, the following
instrument was executed by the parties to the ﬁrst agreement :—
“\Ve the undersigned, Ramdhone Ghose, Annundchunder Ghose,
thtterchunder Ghose, Nobinkisto Ghose, Sreenauth Ghose, Grccs
chunder Ghose, and Jeebunkisto Ghose, do hereby agree and covenant
that the agreement this day entered into by us under which the house,
premises, lands 8:0. No. 2, Cossey Ghose’s Lane, Simlah, in Calcutta,
shall be indivisible, except by the unanimous consent of, each, all, and
every one of us, shall be held to be void, and not binding, in the event
of the said house, premises, lands, &c., being subject to a division

and partition in regard to any portion thereof at the instance, suit,
or otherwise, of any other co-sharer of the said house, premises, lands
&c., who are not parties to this agreement.
2.—-“ It is, on the other hand, agreed that none of the parties to
this agreement shall, directly, or indirectly, contribute his or their aid,
either with money, advice, or otherwise, towards bringing about a
division of the said property, provided that nothing therein agreed
upon shall bar any party or parties to this agreement from giving,

when lawfully called upon to do so, his or their evidence, &c., in a
Court of Justice, in such manner as he, or they, may conscientiously

believe to be right and proper.”
At the time these documents were signed, the respondents, Khet
terchuuder, Kallykissen, Nobinkissen, anl Jeebunkisscn, and the

appellant Sreenauth, were not in possession of any share in the pro
perty in question, but they are the sons, some of them of Ramdhono,
and others of Auundchunder. The shares which these sons now
hold, are shares acquired by them, subsequent to the 22nd of April
1862, from the other original co-sharers, who did not join in the
agreement.
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V The learned Judge has held that the agreement is valid and bind<
ing on all the parties to it, and that it is a bar to any claim for
partition made by any of them. He has accordingly dismissed the
suit.
‘
In appeal, it is urged that the agreement is void as being
against public policy, inasmuch as it tends to create aperpetuity,
and inasmuch as it is an attempt on the part of the parties
thereto to impose on their estates and interests in the property, an
incident which is inconsistent with, and repugnant to, the nature of

those estates and interests. It was also contended that the agreement
was no defence to the suit, because it was not executed by all the
persons who at the time of its execution held shares in the joint pro
perty, certain of those who signed not being then sharers, and hav
ing signed merely in their character of sons of sharers.
As regards this last objection, we are of opinion that it cannot
be supported. It is true that some of the existing sharers did not
join in the agreement, and that certain of those who executed it, were
not in actual possession of any share in the property, and that they
described themselves in the agreement as sons of Ramdhone and An
undchunder respectively, and Greeschnnder expressly professes to
contract as son of Ramdhone. But it appears to us to be quite
clear that those who so described themselves as sons, did not do so

with the object of binding themselves only as sons, or as regards
only such rights as. they then bad. They do not agree that the

interests, of which the parties to that instrument were then jointly
possessed, should continue to be held by them as a joint family pro
perty. The object is that the family dwelling-house and lands should
continue an undivided property as at that time (See. 2)—that for
the purpose, the possessions held by the said parties, or those which
they should hereafter hold in the said family dwelling-house and pre
mises, should remain undisturbed (Sec. 3). The second agreement,
which has reference to the shares of the other co-proprietors, is perfect
ly general. The parties do not describe themselves as contracting in
any particular capacity. They agree that none of the parties to that
agreement shall directly, or indirectly, contribute his or their aid,

either with money, advice, or otherwise, towards bringing about a
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division of the property. This is a personal contract made expressly
with reference to the shares then vested in other members of the
family. It is thus evident from the whole tenor of the agreement,
that the intention of all the other parties to the instrument was 'that
all should be bound, not simply with reference to any rights which
they had in possession, or as sons and expectant heirs, but that they
should bind themselves absolutely, and with reference to the entire
joint property. And if they had such an intention, we see nothing
which would prevent their binding themselves, either with reference
to any shares of which they were then expectant heirs, or any share
which they might thereafter acquire in the property in question.
Had this question been one of English Law there is nothing which
would have preVentcd the parties from entering into a contract,
binding themselves with reference to such interests, (compare Coote
vs. Field 15, Q. B. 4160‘) By the second contract, they bound them
selves not to seek to bring about a partition in respect of the shares
then vested in the other shareholders, and the subsequent acquisition
of such shares did not justify them in breaking their contract.

It is contended that the agreement is wholly void as being
against public policy. But in the vieiv, which, as it will be presently
seen, we take of the etI'ect of the agreement, so far as this suit is
concerned, it will be unnecessary for us to enter at length upon
those questions. “'e desire however, not to be understood, as being
prepared, without much further consideration, to assent to the pro
position, that according to the law of property amongst Hiudoos,
no deed can be invalid by reason merely of its tending to a perpetuity,

or by reason merely of its attempting to attach to an estate an inci
dent inconsistent with, or repugnant to, the nature of that estate,
a doctrine which, pushed to its ultimate consequences, would have
the effect of enabling persons to legislate by deed or will with respect
to property, to annex new incidents to it, and thus alter the law as
applicable to the same, and subject it for all time to special laws. We

certainly do not ﬁnd that anything of the sort was decided, by the
Judicial Committee of the Privy Council in the case of Sonatina Byrack
vs. Juggutaoondery Dossee, 8 Moore’s Indian Appeals p. 66. And we
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may observe that such a doctrine is repugnant to the primary notion
of that nature of property, which man is capable of acquiring in any

thing which he has not created for himself, viz. a right of appropria
tion' and use for himself, and simply of transferring it to some one
person or many§persons in succession, capable of accepting it when
he has done with it.
But it is not necessary to discuss that question now. Our decision
on the present appeal turns on a much narrower point. For we con
sider that the agreement may be treated, as an agreement binding the
parties to it, as to the manner in which they are mutually to enjoy
their joint property. It may be that if the parties to the suit were
not all perSOnally parties to the agreement, they would not be bound

by the covenant not to divide the estate, and that as against any
stranger acquiring a share in the joint property, the agreement might
be held to be worthless. Indeed, we are by no means prepared to

say, that the whole agreement will not be determined, if the interests
of any of those who are parties to it, pass to a stranger, either by death,
or alienation.
Be that as it may, we are of opinion that persons jointly entitled
to lands, may as amongst themselves, come to an agreement as to the
manner in which they will mutually enjoy their property, and that
such an agreement will be binding upon all the immediate parties
thereto. To that extent the agreement may operate, even if it
contemplate a further object to which the Court would not give
effect, because the good part can be separated from the bad. Jlallau

vs. May 11 M. and W: p. 625.
I

There is on the very face of the present agreement, ample con
sideration to support it, in the mutual covenants and concessions made
by the parties, consideration of the same sort as that which supports
a composition deed amongst creditors, or an ordinary partnership deed.
We see no equity which any of the parties to this agreement can have,
to entitle them to come to this Court, and ask to be relieved from

their contract—no grounds upon which they can call upon us to help
them to break their own contract deliberately entered into.
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The decision 'of the learned Judge who tried the suit was also
appealed against, on the ground that it contained no express ﬁnding,
as to the eﬁ'ect of certain acts of the parties subsequent to the agree
ment. We ﬁnd no sufﬁcient evidence, however, of any waiver or
abandonment of the agreement by the respondents. And as we
consider that the agreement is still valid and binding as among the
parties to this suit, we dismiss the appeal, conﬁrming the decision of
Mr. Justice Levinge with costs to be taxed on Scale N0. 2.

RUJJOMONEY Dossnr: vs. Snrscuuxnnn MULLICK.

A Ilimioofat/rer and son livedjoint infood and wore/lip, but separate

in estate.

Held that Me widow of tire son has no legal claim upon the

fat/[er for maintenance.
Gra/zam with Lowe for the plaintiff.
Woodroﬂo for the defendant.
This was a suit instituted by the widow of a deceased

son (a Hindoo) against her father-in-law for maintenance.

Juilg‘é?

'

The plaintiff was the daughter of one Rajnarain Pyne, and

the widow of Konnyloll Mnllick, the son of the defendant Shibehunder
Mullick whom she sued for maintenance.
The following issues were raised z—First, whether the plaintiff’s
husband having been joint in food and worship with the defendant,
who is her husband’s father, the plaintill' is entitled to maintenance.
Second, whether, the plaintiff having left her father-in-law’s house,
that right continues to exist.
Shibehuru and Konnyloll his son were said to have been joint
in food and worship, but it was not suggested that they were joint in
estate; and in fact it was stated that they carried on separate business
as ship’s Banians.

About a year after the death of her husband, the

plaintiff, who was then about ten years old, went to reside at the
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house of defendant, and remained there about three months, when

she left, as she said, because she was ill-treated and beaten by the
wife of her deceased husband’s brother, Kooamoney Dossee, and by
Gobindomoney Dossee—she also complained that they gave her food
only once a day, and no pan; she was not ill-used by any one else,
and did not complain to Shibchurn, but returned to her mother’s house.
She said the chief cause of her leaving was that she had only one
meal a day; that she wanted pan; and that widows of her caste eat

pan.
Norman C. J.—-I am not satisfied on the evidence that there has
been any real cruelty to the plaintiff, so as to render it impossible for
her to live in the defendant’s house. She appears to shrink from the
severity and the discipline which Hindoo Law and custom impose on
widows in her rank of life.
According to Hindoo Law, probably the plaintiff should be
maintained in the house of her father-in-law, who ought to ﬁnd her
in food and raiment. But when the father and son are not joint in
estate, the maintenance of the son’s widow appears to be a mere moral
duty in her father-in-law, to the performance of which he is not com
pellable by law. The absolute power of a father, as master and head
of the family, over property acquired by himself, his right to dist-ri
bute it at his pleasure, and to keep and reserve what he thinks ﬁt
for himself, is asserted in the most distinct manner in numerous

texts—Colebrooks Digest Book V. Cap. 1. Sect. 2. XXIII. XXIV.
XXV. and XXV. and Chap. 2. p. 88. In page 90 the commentator,
Jagannatha, treats the maintenance of a family out of a man’s own
wealth as preceptivc merely, and says at page 88, that a father slight
ing such precepts, commits a moral offence, but incurs no civil penalty.
A son’s widow cannot have larger legal rights against her father-in~
law than her husband would have bad if alive, and such husband
could not have compelled his father to give him any share of his
property.

The present case is wholly distinguishable from those where an
heir takes property, subject to the obligation of maintaing persons
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excluded from inheritance, out of the estate of the deceased proprie
tor, or whom the deceased proprietor was morally bound to maintain.
In such cases Hindoo Law seems to annex the duty as a burden on
the inheritance in the hands of the heir, and the right of the party

claiming maintenance, appears to be a legal right, analogous to a right
of property. Menu, Chap. IX. 201, 202, Shamaehurn’s Vyavastha
Durpana, page 315; Dayabhaga Chap. V. See. 11; Chap. XI. See. I.
$9 49, Macnaughten’s Hindoo Law Vol. 2 pp. 105, 106, 116, 117, 119.
Raisﬁam Ballad (appellant) vs. Fran/cisscn G/mse (respondent) 3 Select
Reports p. 33. 2. Strange’s Hindoo law, 297, and Mr. Colebrooke’s
remark, ibid, 30LL
In a case in Macnaughten’s Hindoo Law, Vol. 2 page 118, it was
considered that the widow of a son who had received from her father

his share of the ancestral property in his life time, could not in a
Court of law claim maintenance from the father of her husband. And
in case No. 4:. Macnaughten’s Hindoo Law Vol. 2. p. 111. it was
held that a son’s widow had no legal right to alimony, or money al
lowance, for maintenance from the widow of the father.

I think that

the principle of these last cited cases applies to that now before me,
and that accordingly the plaintiff is not entitled to a decree against
her husband’s father for a money allowance, and consequently she
must accept maintenance in such shape as the defendant chooses to
give it to her, and the defendant has a right to say that he will not
maintain her unless she resides in his house.
This appears to be contrary to a case decided on the 10th August
1852—Sudder Dewauuy Adawlut Reports p. 796, but the distinction
above alluded to appears to have been overlooked by the Sudder
Court though apparently not by the Lower Court. In the case of
Collydossee Dossee vs. C/m/uler Suker Bistoo, in which Sir Mordaunt
Wells made an order for maintenance, the point was apparently not

argued.

(106)
DHUNI’UT SINGH DOGARE vs. SllAIK Gonut Hanan.

Inleresl at Me etikzmlaled rule, uo mailer 110w usurious, will 5e
awarded down to decree. Tire rale at w/u'c/z eulsegueul Interest is lo
6e awarded is entirely in Me Court’s discretion. If a Plaialzﬁ' Ila: con
tracted to receive interest at 12 per cent only, that rate will be carried
down to decree, lat should lze leave contractedfor a higher rate, 6 per cent
only will be allowed.
Hyde for the plaintiff.
The Defendant was not represented.
This was a suit to recover the principal and interest Ara-s49
upon a Hautchitta signed by the Gomastah of the Defen
dant. The Hautchitta carried 18 per cent as the rate of Interest upon
its face.

Levi/Lye J.--In this case I pass a decree for the principal with
interest at 18 per cent up to date of decree, and subsequent interest
up to payment at 6 per cent.

I wish that there may be no misunderstanding as to the rule
adopted with regard to decreeing interest. I consider I am bound
to award the rate of interest the defendant has speciﬁcally con
tracted to pay, down to date of decree, no matter how high
or exorbitant that rate may be. The language of the 2nd section of
Act XXVIII. of 1855 is clear and peremptory, and leaves no dis
cretion. It says, “In any suit in which interest is recoverable, the
amount shall be adjudged by the Court at the rate (if any) agreed
upon by the parties.” Nodouht this section was passed to enable
a plaintiff to enforce his contract, and to lay down a strict rule for
the guidance of the Court passing the decree. But after date of
decree the rule alters, and a latitude is giVen to the Court, so that

it may exercise its discretion as to subsequent interest.—This is
just, as the contract is suspended and the remedy on it gone. A
new right has sprung up, ciz., under the decree, in which all the
rights of the plaintiff are merged; and it never could be intended
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that underadecree the Court was bound to award subsequent in
terest at the contract rate, possibly of 40 or 50 per cent. The 3rd
Section declares “that whenever a Court shall direct that a judg
ment shall bear interest, it may order the interest to be calculated
at the rate allowed in the judgment or decree upon the principal
sum adjudged, or at such rate as the Court shall think ﬁt,” leaving
the Court the widest discretion.

The rule I have laid down as to

the exercise of this discretion is this, and I think it fair and equit
able. If I ﬁnd that a plaintitl' has been dealing usuriously, or gets
awarded on his contract as to interesta high rate, then I only de
creeﬁper cent, on the amount of judgment, although the Court
has power to decree on the principal sum alone. But if I find that
the plaintiff has contracted to receive a. rate not exceeding 12 per
cent, I allow that rate to he carried on down to realization.

This is

the ruleIhave always adopted, and I think it is fair as well as
strictly legal. I may remark that in the decrees on the Appellate
side of the High Court and throughout the Courts in the Moi'ussil,
where interest on the amount decreed is awarded, the Court rate is

invariably awarded at 12 per cent. I do not consider that the 10th
section of Act XXIII of 1861 means to repeal the above sections I
have quoted, and give the Court a discretion as to the rate to be adjudg
ed from date of suit to decree, when the parties have speciﬁcally con
tracted, the one to pay, the other to receive, a ﬁxed rate, but mere
1 y to give the Court the power to award interest after date of suit in
any ordinary action for money due, and where there has been no
Contract. If Act VIII. of 1859 is to be amended as proposed, it
might be well to consolidate the law with respect to deereeing in
terest.
Hessnm IBRAHIM BIN JouUs vs. MU'ITYLOLL.
Insurance—Sea zoortﬁinass—Abandonment—Total loss.

T/ze Advocate General with Newlllal'C/L for the plaintiﬂ'.

Gra/mm with Woodrqﬂ'e for the defendant.
The plaintiff in this suit sought to recover Rs. 15,000,
being the amount due on a policy of Insurance granted by

53%:
'
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the defendant on the block of the ship Fuzzel Kurreem. The policy
was a time policy, from noon at the 25th April 1862 to noon of the

25th July 1862. The ship sailed on a voyage from Calcutta to
Madras: she never reached the latter place, but arrived at Moulmein

in a damaged and leaky condition, and was there abandonedasa
total loss.

Macplzerson J.—I shall not refer to the written statements put in
by the parties, nor to the issues ﬁxed more than a year ago, as the
issues to be tried, further than to ohserve,-—-and I might make the same
observation as to many other suits which have come before me,—
that neither the written statements, nor the issues ﬁxed, raise fully

or accurately, what are certainly the true questions to be determined
in the suit. These questions are
1. Was there any warranty of sea-worthiness at the time the
Policy attached ?

2.

Was the ship seaworthy when the policy attached, and if

nnseaworthy, was it by reason solely of that nnseaworthinéss, that
the Fuzzel Curreem arrived at Moulmein in the condition in which
she was when she reached that Port ?
3. Had the plaintiﬁ a right to treat her as a total loss and
abandon her as he did ?
4.

What was her value at the time she was insured ?

As regards the ﬁrst of these issues, it is quite clear that there

was no warranty of seaworthiness.

This is conclusively settled by

17aompson vs. Hopper, 6. Ell. and B1. 172, Fawcua vs. Sang/iach 6 Ell

and Bl. 200, Mic/me! vs. Trerlwin, 25 L. J. C. P. 83, and Gibson
vs. Small 4 H L. C. 353.

But although there was no warranty of seaworthiness, still ac
cording to the decision of the Court of Queen’s Bench, on the
4th plea in Fawcus vs. Sarqﬁcld,—if the vessel at the time of in
surance was unseaworthy, and was sent to sea in that state, and if
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without her encountering any more severe weather than is usual and
ordinary in the voyage on which she sailed, or than a ship reasonably
ﬁt for the Voyage could have encountered without damage, the necessity
for her putting into Moulmein, in the state in which she arrivedv
there, arose exclusively from her having been unseaworthy when
she sailed,—then, as the loss arose from the vice of the subject of
insurance and not from any of the perils insured against, it cannot
be cast upon the insurers. And this is so even although the unsea
worthiness was not within the knowledge of the assured.
Now there is no doubt that Captain Handley considered that
the Fuzzel Kurreem was staunch and seaworthy, and “an unusually

sound good ship for her age.”

And in this opinion he is supported

by the evidence of a person who superintended certain repairs done
to the vessel in the Caledonian Dock in the end of 1861,—by the

evidence of Captain Jeffries, who sailed in the ship as Commander
on the voyage out of which this suit arises,—and by the evidence
of the pilot who piloted her to sea and saw nothing wrong so long
as he was on board, and of Captain Millard, who examined her at
Moulrnein. Nevertheless the conclusion at which Ihave arrived,
after afull consideration of all the evidence before me, is that the
Fuzzel Kurreem at the time this policy attached was quite unsea
worthy ; that is to say, that she was not ﬁt, in the degree which a
prudent owner uninsured would require, to meet the perils of the
service she was about to be engaged in.
It is clear on the face of Captain Handley’s evidence, that be

fore she was docked, there was a greatdeal of unsound wood about
the ship which required removal and replacement, and he recommend
ed repairs which he says would have cost Rs. 20,000, or 25,000, or
more. Certain repairs were executed in consequence of his advice, but
as will presently be seen they were repairs which did not cost 15,000,
not repairs which cost 25,000. Captain Handley surveyed the ship
after she came out of Dock, and declared the repairs done to his
satisfaction. But the making this declaration can be explained only
in one or other of two ways : either Captain Handley made

that declaration on a very imperfect examination of the ship, or he
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originally made a great mistake in recommending repairs so ex
tensive and costly as those which he says he ordered. The former
appears to me the more reasonable explanation, and I do not doubt
that the repairs recommended by Captain Handley, and which were
in fact necessary to make the ship seaworthy, never were fully execu
ted. Ithink that Captain Handley’s survey subsequently to the
vessel coming out of Deck must have been superﬁcial, and based
upon the idea that of course all that he had desired to be done had
been done. The previous history of the ship, and her conduct on
this voyage as shewn by her log, furnish facts which speak for them
selves, and lead, as it appears to me, necessarily to the conclusion,
that the ship was unscaworthy when she commenced her voyage.
The Fuzzel Ourreem. is an old American ship,'_built of oak at
Diexbury in 1842. She was originally called the “ George Hallet”
and having been sold at Mauritius, came (under what circumstances
does not exactly appear) into the hands of a Native, who at or
about the time the ship was bought by the plaintiff, was in Jeddo.
She lay in the port of Calcutta for some months during the summer
of 1861, and about the end of the rains she was chartered by the
present plaintiff for a voyage to Muscat. A cargo was put on board
of her, but she Was found to be leaking so excessively before she

ever started on her voyage at all, that the cargo had to be relanded,
and the vessel was docked for repairs.

The Captain then tried to raise

money on bottomry, but could not succeed in his attempt.

The

plaintiff lent him various sums amounting in all to about Rs.
8,000, for current expenses -, but at last, being unable to get money
for the necessary repairs, the Captain had the ship put up to Auction
by {Mackenzie, Lyall and Company, the Auctioneers, when she was
bought by the plaintiff for Rs. 7,500.
‘Having purchased her, the plaintiff got her surveyed by Caps
tain Handley, who recommended the repairs already referred to.
Certain repairs were executed, and the ship came out of Dock, when
Captain Handley again surveyed her, and gave a report declaring

that she had been repaired to his satisfaction, and was a good
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insurance risk. She then proceeded on a voyage to Madras and back,
returning to Calcutta on the 1st of April. During that voyage
nothing particular occurred, and she gave no special symptoms of
unseaworthiness. This no doubt is a fact favorable to the plaintiff.
But it is not to be forgotten that the weather in the Bay of Bengal
is ordinarily very different in the month of January, February
and March,

from

what it is in the months of May, June, and

July; and that a ship which successfully performs the voyage
during the former season is by no means necessarily strong enough
to perform it during the latter. The Fuzzel Curreem, having return
ed to Calcutta, was loaded with a cargo chieﬂy of rice, and again
despalched to Madras. Nothing unusual occurred, on her way down
the river, and the pilot left her at the Sandheads on the morning
of the 11th of May. According to the log, from which I take the
account of what happened, the wind was then light and the weather
ﬁne and so continued till the evening of the 12th -, when at 7 P. N.
there was an “ increasing breeze and hazy weather” and at 10 A. M.
there wasa“ strong breeze and hazy weather” with a very heavy
swell from S. W., “ship pitching heavily.” On the 13th, the weather
moderated and was ﬁne, “ with a heavy swell from S. \V -, made all
possible sail; ship pitching heavily. Pumps attended to, crew
employed as required.” That night the breeze increased with a heavy
head sea, the ship labouring much, and some of the sails Were
taken in.

The events of the next day, the 14th, are most important. In
the early morning there was a strong increasing breeze with heavy
sea ‘, a heavy N. W. squall which made it necessary to double reef
the top sails and take in main sail, “the ship laboring heavily and
making much water,” then there were “ variable winds with heavy
squalls” and the pumps were carefully attended to. “At 8 a. in.
the weather was more moderate; take out reefs of top sails. Heavy
sea from S. W., ship laboring heavily, and causing her to make a
good deal of water for the ﬁrst time since leaving the port.” Then
we have the iollowing entry: “1 P. M. fresh breeze and ﬁne with
avery heavy head sea, ship laboring heavily and making-a great
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deal of water: in consequence of the ship making so much water,
divided the crew into two watches, and kept one watch constantly
employed at the pumps and kept her under easy sail.” And at
midnight “ same weather throughout. Pumps kept constantly
going.” So that in fact within a few hours after the commencement

of the ﬁrst weather encountered, which can be called in any degree
unusual, or other than such as would naturally and as a matter of
course be looked for at that season of the year, we have this ship in
such a condition that it was necessary to divide the crew into tWQ
watches, and to keep one watch constantly at the pumps, a state
of things which continued until the vessel reached Moulmein. No
doubt it is possible that a seaworthy ship may in the course of a gale
of no long continuance, or of a sudden squall, sustain serious damage.
But in the case of the Fla:ch Curreem nothing special, nothing in the
nature of an accident occurred. It is clear that the leakage arose
primarily from her general weakness, and her unﬁtness to carry
such a cargo in any thing but smooth water. There was, as it

afterwards appeared, no failure of any particular part of the ship,
but a general failure throughout.
The voyage continued, and from the 14th May to the 28th,
the weather seems to have been rough, but not such as is unusual,
except, perhaps, on the 16th. From the 19th to the 28th it was
ﬁne, and we ﬁnd it recorded that the decks were washed daily, which

they Would not have been, if the weather had been very bad. There
seems however to have been a constant heavy swell, and the ship
appears always to have labored heavily. From the 28th to the 31st
there was a heavy gale : and it was during the continuance of this
gale, that, on the 29th, ﬁnding the leak was gaining fast, that the
pumps were beginning to bring up rice as well as water, and that
the crew were becoming exhausted from constant work at the pumps,
the Captain gave up all hopes of reaching Madras, and bore up for
Moulmein. From the 31st May to the 5th of June, when the pilot
came on board at the mouth of the Moulmein river, the weather was
not remarkable.

The narrative given in the log book, is I have no doubt, sub
tantially correct.

The Captain swears

that

it is correct;

and
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so far as it relates to the weather encountered during the latter
part of the voyage, it is corroborated by the Pilot and other persons
then at Moulmein, who depose to there having been very bad
weather outside shortly before the Fuzzel Curreem arrived. Captain
Handley takes upon himself to say, that, notwithstanding the Log,
he does not believe that the ship ever made water enough to keep the
pumps going. But a more rash or idle statement it is difﬁcult to
conceiVe, seeing thatasa matter of fact, admitted by the Captain
and by every person who examined the ship, whether on behalf
of the insurers, or of the assured, the

ship, when

she

reached.

Moulmein, was in a most leaky condition, and was so strained and.
shaken, that she was unﬁt to proceed,

either to Madras, or to

Calcutta even in ballast, without having ﬁrst received very consider

able repairs. Even without any of the evidence which was taken at
Moulmein, I think it clear that the Fuzzel Curreem was not seaworthy
when she left Calcutta. But the evidence of the witness who saw
and examined the Vessel when she came in from sea places the
matter beyond all question. Making every allowance for exagger
ation, of which there has no doubt beenagood deal on both sides,
I consider it is proved by those witnesses that the ship had a great
deal of decayed timber in her, and that she was leaky, and strained,
and shaken, and started all over. The timber which was decayed
in Moulmein could not have been sound in Calcutta -, and it is diﬂi
cult to understand how any ship can be seaworthy whose hull is
composed chiefly, or to a very great extent, of rotten wood.
But although I ﬁnd that the Fazzel Curreem was not seaworthy,
and was not in a ﬁt state to be sent down the Bay of Bengal with
a cargo of rice at that season of the year, it is impossible for me to
say that 'the condition in which she was, when she reached Moulmein,

arose exclusively from her being unscaworthy when she sailed.

The

weather she encountered was at times heavy and unusually bad (more
particularly from the 28th to the 31st), and such as might have in
jured a seaworthy ship. I cannot therefore ﬁnd as a fact that she
did not suffer from the perils insured against, the more so when it is
borne in mind that she was for some hours aground in the Moulmein
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river.

On the contrary I ﬁnd that she encountered some unusually

bad weather, and that she sustained much damage from it. The
grounding does not appear to have done her any material injury, but
it certainly can have done her no good.
Although the fact of the ship having been unseaworthy when
the policy attached, does not under the circumstances release the
insurers from all liability, it is nevertheless of much importance
with reference to the question of the ship’s value at the time of in
surance.

In the policy she is valued at Rs. 35,000, but I have no

doubt that is greatly in excess of her real value. In considering the
question of value, the point to be ascertained is, not so much the
sum of which the plaintiff was out of pocket by reason of his con
nection with the Fuzzel Curreem from ﬁrst to last, as what her

actual market value was when the policy attached. The sums spent
by the plaintiff, in purchasing and repairing her, are no doubt some
test of her value, but they are not necessarily acorrect test. It is
quite possible that a vessel may be worth a great deal more than she
has cost her owner : and it is equally possible that a vessel may not

in reality be worth one half the money which her owner has spent
upon her. The money which the plaintiff had lentto the Captain
of the Fuzzel Curreem in no way affects the question of her value,
and cannot be taken into account; for there is no evidence that, by
reason of the advances made, the ship when sold broughta lower
price than she would otherwise have done. At the sale by auction
by Messrs. Mackenzie, Lyall and Co., the ship was sold for only Rs.
7,000.

But as she was 'sold with a cloud on her title (there being

some doubts as to the Captain’s power to sell), for the removal of
which the plaintiff afterwards had to pay Rs. 2,750, it is fair to give
the plaintiff credit for both these sums, and say that in all'he paid
Rs. 10,250 for her. Then what did he expend upon her? This
was not very accurately proved; but it certainly fell considerably
short of Rs. 15,000. To the Caledonian Dock were paid for the
principal repairs Rs. 11,544, and also Rs. 500 or 600 for a new mast.
Then there were about Rs. 1,400 for copper, and Rs. 926 for copper

_ bolts, ropes, and other stores. In putting the value of the copper
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at about Rs. 1,400, I have deducted the amount received by the

plaintiff for the old copper taken off. The plaintiff objects to this
deduction being made. But it is clearly correct, because, inas
much as the old copper was part of what the plaintiff bought with
the ship at auction for Rs. 7,500, I shall be allowing the value of
the copper on the ship twice, if I do not deduct the price of the
old copper. The sums added together give something more than
Rs. 14,000.

But from thisafurther deduction has to be made in

respect of asum of Rs. 1,181 for commission allowed by the Dock
proprietor to the plaintiff. The plaintiff states that some part of
this commission was allowed him on another account: but there
is no doubt that the larger part was paid as commission on the re
pairs of the Fuzzel Curreem. Some further sums were expended when
the vessel returned from her ﬁrst voyage to Madras: but those
sumsI set oﬁ‘ against the general wear and tear of the ship be
tween the time when she was repaired in the year 1%], and the
date on which the present insurance commenced. On the whole
I believe I do the plaintiff no injustice when I estimate the value of
the ship (as judged of merely by what she has cost him) at less than
Rs. 25,000. Captain Handley, believing her to be properly repaired
and sound, considered her worth £7 or £3 per ton: that is to say
(as she isa ship of 461 tons) worth Rs. 32,270 or Rs. 86,880.
Very possibly she might have been worth that sum if her repairs
had been thorough. But the repairs were insuﬂieient, and she was
not in fact sound; she must therefore have been worth much less.

Taking her as worth from £ 4 to £ 5 per ton, I shall assess her value
at Rs. 20,000.

There remains only the question as to whether the plaintiff

hadaright to abandon the ship at Moulmein as he did.
he had.

I think

There is no doubt that the Fuzzel Curreem then required

very extensiVe repairs,

and that, when repaired, she would not

have been worth the sum spent on her repairs.

It is very ques

tionable whether even by waiting till the North East monsoon set
in, it would have been possible to bring her up to Calcutta for

repairs.

The plaintiff was certainly not bound to incur the risk
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involved in making' the attempt :-and if the attempt had succeeded,
it is not by any means established that even then the cost of re
pairs would not have exceeded her value when repaired. In aban

doning her when he did, the plaintiff faeted as a prudent uninsured
owner would have done.

I ought to have stated earlier that I do not think the plaintiff

can be considered to have had any personal knowledge that the ship
was not seaworthy when he insured her. He is not himself a sea
faring man, and be relied on Captain Handley. Although the re
pairs of the ship may have been conducted too economically, there
is no reason to suppose that the plaintiff did not believe that they
were being substantially conducted as recommended: and unless
there were some proof of his knowledge to the contrary, he might

very reasonably rest satisﬁed with the certiﬁcate of sea-worthiness
given him by a surveyor of Captain Handley’s character and ex
perience.
In conclusion I may add that there is no evidence whatever of
any such fraudulent intention on the part of the plaintiff, as the
defendant in his written statement sets up.

Judgment/or Me plaintiff on value {area at R8. 20,000 with
coals No. 2.

EMRITLALL SALIGRAM vs. S. A. KInn.

Service upon an attorney: clerk of an order directed lo be served
upon an attorney is not yoorl service.
The Plaintiﬂ' in person.
Eglinlon for the Defendant.
In this case an order had been made for the defendant

to deliver a list of documents within eight days from the 21;:(‘311215'
service of the order upon his attorney.
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The order had been served at the defendants attorneys ofﬁce on
his clerk and the attorney did not deny having received it.
The defendant having failed to deliver the list, Plaintiff applied
that he should be peremptorily ordered to do so within twenty four
hours and in default be attached.
Jlacpkerson J.—Service upon an Attorney’s Clerk of an order
directed to be served upon the Attorney is not good service. The
order not having been properly served, this application must be dis
missed with costs. _

EMRITLOLL AND ANOTHER vs. L. A. KIDD.

A party having a permanent residence at Dinapore comes to Calcutta
and resides t/zere temporarilyfor Me purposeqf carryiny on a suit—Held
Mat he cannot therefore be said to dwell in Calcutta wit/tin Me meaninq

of Sec. XII. of the Charter.
Graham for Plaintiff.
Eylinton for Defendant.
This suit was brought to recover the sum of Rs. 1065 Aug. 221d.
the balance of account in respect of certain Hoondies.
‘8 ‘
The defendant formerly carried on business in Calcutta but ceased

to do so in February last. The plaint which was filed in June described
him as “residing” and not as “ dwelling” in Calcutta. It appeared in
evidence that the Defendant had come to Calcutta for the purpose of
defending another action, and that his residence there was temporary
only.
Levinge J.—I think it is clear from the evidence that the
defendant did not dwell in Calcutta at the time this action was _

brought; that is to say “dwell” in the sense in which that
word is used in the 12th Section of the Charter. I consider that
word has a more extended signiﬁcation than the word reside, and
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means a permanent, as opposed to a mere temporary residence.

A

traveller putting up at an hotel may be said in one sense to reside
there; but a man can only be said to dwell, in the sense in which
that term is used as giving jurisdiction, in the place Where he
ordinarily and permanently resides. When that word is used to
give jurisdiction, I think it must be taken to be used in its strictest
case. It is proved that the plaintiff was in Calcutta when this
act-ion was commenced ; but it appears that he came here for the
temporary purpose of attending a trial of a suit, in which he was

the defendant, and for no other purpose; and it cannot be said that
a person arriving in Calcutta for a trial and leaving again as soon as
it is over, dwells in Calcutta, within the meaning of the charter. He
is described in the plaint, as residing not dwelling, at the Medical
College. The word “ reside” seems to have been properly chosen
by the plaintiff, and expresses no more than a mere temporary resi

dence.

The statement that he was residing at the College is

incorrect, as it is shown that he was at the time residing with a Mr.
Esau, at Dhurrumtollah, and not at the College. The case of the Queen

vs.

The Judges of Me Small Cause Con-rt cited by Mr. Graham, and

reported in 2 Taylor and Bell 4. relates to a case in which the Captain
of a ship was the defendant, and in that case the Court decided that
under the Small Cause Court Act a temporary residence within the
local limits of the Court is sufﬁcient to establish jurisdiction. But
it must strike one at a glance that a captain of a ship’s residence or
divelling differs materially from that of any other defendant. Of
the Captain of a ship it might be said that his ship is his home, and
wherever his ship was, there he would he said to dwell, although
the sojourn of the ship in the port be for ever so brief a period. But

a person living in this country, and who, as in the case of the defen
dant, has a house and a home and an establishment of servants at a
distance so remote as Dinapore, and whose family have for years
dwelt in the place where the defendant was born and where his father
lives, stands on a different footing. It would be straining the
meaning of the word “ dwell” in the Charter to apply it to the tem

porary residence of the defendant in Calcutta, explained as that resi

(
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dence has been by the evidence ; and it would be highly inconvenient
and defeating the very object of the Charter, which, I think, only
meant to give the jurisdiction to the High Court when it
attaches on the score of the residence of the defendant, when that

residence is substantially the ordinary
the defendant.

residence

or dwelling of

On the evidence proved in this case I ﬁnd it im

possible to hold that the defendant dwells here, so as to give the
Courtjurisdiction. “Each case” says Chief Justice Jervis “ must
depend upon its particular circumstances ;'bnt where a party has
a permanent place of dwelling we do not think that he dwells, in the
sense of that word as used in the statute, at a place where he has
lodged for a temporary purpose only” ﬂfacrlougal vs. Paterson 11

C‘. B. 755.
Mr. Graham seeks to draw a distinction between the case of
a plaintiff and a defendant, and he argues that the term “ dwell” has
a different application when applied to a plaintiff from what it has
when applied to a defendant; and he relies on the authority of
the case of the Queen vs. Judges of Me Small Cause Court, before

mentioned, in which Chief Juslz'ce Peel is reported to have said, refer
ring to the defendant—“ But a man may dwell without being ahouse
keeper, and he may be said to dwell permanently, or temporarily,
using the word “ dwell” as meaning to “ reside,” However I cannot
put that construction on the term “dwell” in the Charter. The
Charter when it gives jurisdiction on account of residence, must, I
think, be taken to refer to the place in which the defendant dwells
as affecting the convenience of the defendant and his witnesses,
and possibly for the purpose of enforcing the judgment of the
Court within its own jurisdiction.
The plaintiff tried to establish a ground of jurisdiction by
shewing that in June at the_ time the action was brought the de
fendant carried on business in Calcutta. It is proved, however, that
he ceased to carry on any business in Calcutta from the previous
month of February. And it is further shown, that he had no
constructive place of business in Calcutta after that date, and that
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the servant who lived in Calcutta and who looked after the defen
dant’s hides when sent down, was sent up to Dinapore in April and
never returned, and the defendant appointed no successor.
It is clear to my mind on the evidence that there is no jurisdic

tion in this Court.

The action should never have been brought in

Calcutta, as the plaintiﬁ' and all his witnesses and the defendant and
his witnesses reside at Diuapore.
Suit- dismissed accordingly.
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MOHENDRONAUTH Mi'r'rnn vs. KOYLASNAUTH BANNERJEE.

Time Bamai'lL.-7Fa'ilu1*e to take delivery—Act. XXI of 1848.
This was a suit to recover the sum of Rs. 11,875, the damages alleged

to have been sustained by the Plaintiff by the reason of the breach of a
contract to take delivery of certain Company’s Paper.“

Graham with Lowe for Plaintiff.
Newmarch with Hyde for Defendant.
Levi-12ge,J.—I think the plaintiff is entitled to a verdict, July 25,
and I must say I have little sympathy for the defendant, who
1864
having ﬁrst made a contract and ﬁndingit to his disadvantage, has re
sorted to a technical defence in order to evade a liability, and this, not
during the pendency of the contract, but long after its termination.
I The defence set up in the written statement is certainly not the defence
made at the bar. The defendant in his written statement admits
the contract, but says the plaintiff consented to deliver three-fourths
of the securities to one Pearymohun Chuckerbutty, and to look to
him for payment. That defence is not now urged, and if it had been,
I should on the evidence have given no credit to it, as it is unlikely
that the plaintiff would at once have acceded to a proposal to accept a
third party as a substitute for the defendant, and at the time when his

right to receive the money from the defendant had actually accrued.
It was urged on behalf of the defendant by his learned Counsel, that
the contract was illegal, inasmuch as it related to what he has termed
a gambling transaction; and he argues it was never intended that any
Company’s Papers or securities should actually pass, but simply that
the difference between the contract price, and the market price on the
day mentioned in the contract as the day on which delivery was to be
made, should be ascertained and paid to the successful party. The con
tract is as follows :—
“ I agree to purchase from Baboo Mohendronauth Mitter, Co’s 5%
per cent. Government promissory notes for Rs. (100,000) one lac
at Rs. (14-4) fourteen rupees and four annas premium per cent, and
delivery will be taken on the 24th or 25th December 1863. Calcutta,
24th November 1863.”
A
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The contract, on the face of it, is perfectly legal, and cannot be
avoided as an illegal contract per se, unless it is shewn by evidence that
it relates toa transaction which is strictly a gambling transaction. I

am not going to rule that the contract which, on the face of it,
is legal, is, on the evidence given in this case, wholly illegal. If I did
so, I should be going contrary to many decisions passed by Judges of
this Court on evidence nearly identical with the evidence given in
this case. In this case, I not only feel myself bound to follow these
decisions, but I readin (10 so; and I must leave it to a Court of Ap
peal to show—that the mode of dealing with contracts up'on evi
dence like that before this Court, is wrong. I am not prepared to say
that the transaction which is the subject of this contract is, on the
evidence, made out to be a mere colourable contract and a gambling

transaction within the legal deﬁnition of that term, although it
comes as near to it as possible. My decision in this case will afford
the defendant .an opportunity of raising the question on appeal
under Act XXI of 1843, Section 1.

A point was made by the defendant as to the day, See, on which the
papers ought to have been delivered. The contract says “delivery will

be taken on the 24th or 25th December.” It was stated by the plaintiff
that the 24th and 25th were holidays, and consequently that the 23rd
was the day on which it was necessary to make delivery. The defen—
dant has denied that the 24th was a holiday. I have no doubt the
plaintiff is right. He is corroborated by the broker, who says that the
2¥th was recognized as a holiday; and he is also corroborated by
tWo letters written by the defendant on the 23rd :—one to Peary
mohun Chuckerbutty and the other to Koylas Shaha—
The letters are as follows :—

“ Bssoo Psiiavn'onuiv CHUCKERBUTTY.
“ DEAR BABOO,—The bearer, Mohendrololl Mitter, will hand over to
you (75,000) seventy-ﬁve thousand rupees 5% per cent. loan notes, or
commonly called Government Securities, purchased by you from me,
to-rluy being flu' (lay of your contracts falling due.
Yours faithfully,
Kovmszvmrrn BANNERJEK"
23rd December 1363.
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“MY DEAR KOYLAS BABOO,—I wish to soc you this evening, and

will jointly come upon Baboo Pearymohun Chuckerbutty who bought

from me 75,000 Rupee 5% per cent. loan notes, deliverable on the 231k,
instant, and after this being done we will both settle about Mohcn

drololl’s matter.

.
Yours faithfully,
Kovnasmurn Bisnsiuss."

23rd Dcccmbcr 1863.

In the letter to Koylas Baboo, the papers for 75,000 Rs, bought by
Pearymohun, are stated to be deliverable on the 24th and 25th, but in

the letter to Pearymohun, the 23rd is stated as the day on which the
contract fell due.

This is a statement or admission under the defen

dant’s own hand-writing, that the 23rd was the day for completing
the contract, and not the day mentioned in the contract.

I am convinced that the defendant was in no position to pay cash
for the papers for one lac, and if he could not do so, he was bound
to have offered the difference in price between the contract rate
and the price of paper on that day, as the fair measure of damages.
On the 23rd, when the plaintiff saw him on the subject of the

contract, he tried to get Pearym'ohun to fulﬁl his contract as to the
papers for 75,000 Rs; but, if he could not, that was no reason the
plaintiff was to suffer in his contract. I believe the plaintiff only ex
pected to get the difference between 14-14 the price at which the pa
pers were sold and the market price of the day ; but I also believe

that he was in a position to have produced papers for a lac of rupees ;
and here, I may remark, that the fact that the plaintiff had not a lac
of Government paper on the day he made the contract, in no way
affects its validity, prdvided he was in a position to have obtained the
paper the day the contract fell due, and that the paper was required
by the defendant. I think the plaintiff could have got one lac of Govern
ment paper that day from the Bank to have produced and tendered to
the defendant if he required it. Nothing was easier. He has swom it
was within his reach, and when he was to make such proﬁt on the
contract, no one can doubt that it was perfectly easy for him to have
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got the paper. But in this case I think that the defendant has clearly
estopped himself from relying at the bar on such a line of defence.
In his letter to Pearymohun, which I have already read, he says “the
bearer Mohendrololl Mitter uill hand over to you 75,000 Rs. 5% loan
notes." Having written such a letter on the very day, the 23rd, 1
think he is now estopped from saying that the plaintiff was not in a
position to have produced Company’s Papers to the required amount.
In this class of cases I have frequently observed that I will compel
the defendant to fulﬁl his engagement, when I ﬁnd that he runs all the
chances in his favor, and does not break off until after the contract has

terminated. I think these native brokers and dealers ought to be made
to observe faith towards each other in their dealings. The consequence
.of a breach of faith by one, is, perhaps, as disastrous as the‘ removal
of the key-stone to the arch. The whole falls into confusion. If one
party fails, he affects many others.

At the same time, I may observe,

that in-a contract like this going so near to the wind, if it was not
clearly proved, or if there was any controversy on the merits or doubt

as to the evidence on any essential matter, such as tender of the money
by the defendant or the like, I should give the beneﬁt of the doubt to
the defendant, for these contracts are not to be encouraged. But when
the contract is clear, and the default equally certain, and where the
defendant admits the plaintiff’s capacity to fulﬁl his contract, and only

in a. court of law says he cannot, I think I am doing substantial justice
'in making him pay the penalty for violating a contract into which
he entered with his eyes open, and with the hopes of beneﬁting. I

mean these observations, of course, to apply, when the evidence does
not show that the Court is bound to hold the contract colourable and
the transaction a wager. In this case, a Court ought not to say for the
defendant what he did not say for himself, viz, that there was no inten

tion to pass any Company’s Paper, because he expressly declares under
his own hand-writing that the plaintiff will hand over the notes to his
friend Pearymohun.

Lastly as to the measure of damages. The plaintiffs case is that 5%
per cent. papers were at 3 per cent. premium on the 23rd, and in his

plaint and written statement, damages have been calculated at that

(12.5)
rate. He is also corroborated by a broker, who says that, on the 23rd,
5% per cent. papers were from 2-8 to 3 per cent. premium. The defen

dant, on the other hand, says that the rate was from 6 t0 7 per cent,
but he is wholly unsupported, and I must say, that if papers were at
a higher rate than 3 per cent, he might have given more satisfactory
evidence upon the point, especially as he was aware of the case
w hich he had to meet, and had plenty of time to prove the plaintiff’s
c alculation wrong if he could.
I shall take the evidence as to the ruling rate given by the plaintiff
at the highest rate, 11112., 3 per cent. premium, giving the defendant
the beneﬁt of any doubt on the plaintiff’s evidence, and shall give
damages accordingly.
Decree for Rs. 11,875, with interest at 6 per cent. from this date,

and No. 2 costs.

Biumow 'us. ARCHER.

The owner of a house cannot by prescription claim to be entitled
to the free and uninterrupted passage of a current of wind. He can
claim no more air than what is s'uﬂic'icnt for sanitary purposes.
This was a motion for an injunction to restrain the defendant from
erecting a certain building which it was alleged would intercept the
light and air from the upper story of the Plaintiff’s House.

The Advocate-General with Graham in support.
Newmarch with Woodroﬁ’e opposed.

The following cases were referred to, via Winstanley vs. Lee, 2 Swans
333, Fish'rrwngers Co. vs. E. India Co, I Dick 163, Attorney General
vs. Ntcholl 16 Ves. 338, Webb vs. Bircl 31 L. J. C. B. 335, and Moore
vs. Rawson 3 B at C 332.
Peterson, J.—This is a suit at the instance of the plaintiff, August 4,
lessee of premises No. 8 Old Post Ofﬁce Street, where they
1364

carry and have carried on their business as attornies and solicitors
for sometime, to restrain by injunction the defendant, a builder,

from building a wall on the adjoining premises, on the ground
of obstruction of ancient lights. Upon all the material facts there
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is little or no dispute. As the premises are adjoining the Court,
at the request of the parties, I went and took a view, in order to
see what the obstruction was, and whether, having regard to the situa
tion of the premises, such an encroachment on the easement was about
to be committed, as to call for the interference of the Court by injunc
tion. The premises in the occupation of the plaintiff are situate and
abut on the east side of Old Post Oﬁice Street. The southern portion
of the premises is bounded by the property of Mr. Money, a godown 0.
that gentleman being built close up to the southern wall of the plain
tiff’s premises, and carried up to the height of the ﬁrst floor of such
premises. The plaintiff claims a right by prescription to have the light
and air above this godown coming into the south side of the premises
in and upon his verandah, which originally ran for a depth of about

37 feet \Vest and East from Old Post Ofﬁce Street. At present the east
and west ends of the verandah are closed in by the defendants, and
used as bath-rooms to the extent of 10 or 11 feet on either side, leaving

in the centre an open space of about 17 feet. The depth of this veran
dah is about nine feet, and there are opening on to the verandah three
French windows; the height from ﬂoor of verandah to top of windows

being about 8 feet.

The defendant has removed the wall abutting on

the premises of plaintiff, and now proposes to build a block of buildings
at a distance of 17 feet from the south side of plaintiff‘s verandah to a
depth east and west of 29 feet, and to a height of 20 feet above the
height of the level of the ﬂoor of plaintiff’s verandah. The ques

tion really is, will the building of the defendant, when ran up 20 feet
above the present height of the godown, and at a distance of 17 feet
laterally, be such an encroachment as to give the plaintiffs a right
to an injunction. The application of the plaintiff is supported by the
aﬂidavit of Prankisto Doss, who speaks as to his knowledge of the
verandah in question for 29 years ; but he has not stated as to what
portions of it have been used open or what portions closed. There

is the afﬁdavit of one of the plaintiffs Moraleydhur Sen, who states
that the intended building will obstruct the light and materially ob
struct the wind that comes from the south.

Mr. Osmond, a builder,

and a Mr. Allan, a builder make a similar aﬂ‘idavit as to their opini

on of the intended construct-ion.
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The latter deponent goes further, and enters into a rambling state
ment as to his being called in some two or three years back by Mr.
Money, the owner of the premises, on the subject of making a similar
erection, and states that in consequence of some objection Mr. Money
desisted. If the parties putting in such an afﬁdavit imagine the Court is
likely to adopt that statementas atacit admission by Mr. Money that
he had no right to build the wall in question, they are mistaken : the
Court merely treats it as waste of time and paper. Were the Court to
draw any inference on such a matter, the only inference it would draw
would be that it was the effusion of a man disappointed at not getting
the work. On the other hand, the defendant, who is in fact only a nominal

defendant, the real defendant being Mr. Money, shows the extent of the
premises intended to be erected, and states his belief that the intend;
ed erection will not,t0 any material extent, interfere with the light so as

to destroy a full and beneﬁcial use of the premises. The premises have
been for many years occupied as attorney’s ofﬁces, although some persons
have generally occupied a portion as a residence. I have no doubt in
my mind that if it were shown satisfactorily that the buildingin question
when executed would materially lessen the enjoyment of light and air,
to which the plaintiffs lay claim by presumptive right, I Ought to
grant the injunction. The plaintiff does not rest his title to the en
joyment of light and air, on the principle that ifthe light were sufﬁcient,
the access of air would be presumed to be sufﬁcient, but seems to
assume a principle that, having regard to the climate, a party gets a

presumptiveright to the S. wind,and that as the right to light and air
are co—extcnsive, that right to the light must go to the extent that, in

dependently of the light being sufﬁcient, he is entitled to a current of
air, the same as a current of water, and that to the extent of such a

current he is entitled to be free from all obstruction. The claim of the
plaintiff is in fact this, that he gains by prescription aright to have the
current ofair impinge direct upon his premisesin the directionithe wind
blows, and that it is not suﬂicientthat he gets air ample and sufﬁcient
for all sanitary purposes,but that he gets it in the direction from which

itblows, undirected by any obstruction. Such a claim would be co-ex
tensive with a claim to a prospect. The right to such was distinctly
denied by Lord Hardwicke in the case of the Attorney-General VS.
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Doughty, 2 Vesey sen 453. I cannot see on principle any difference
between the particular ray of light forming a. prospect, or the mo

tion of a particular current of air forming awind. The learned Counsel
cited a case mentioned in Viner’s Abridgment—Title Nuisance G.

par. 19, where Justice Wynot said that when one erected a house
so high that the wind was stopped from the windmills in Finsbury
ﬁelds, it was adjudged it should be broken down. The only eﬁ'ect
of the decision upon my mind is that of its absurdity. Were such a prin
ciple to be upheld the consequences would be, that to prevent an ac
quisition of right, the owners of adjoining property on all sides would
be compelled to build up against a party, in order to prevent his getting
a. right to the absence of every thing, that could obstruct the direct
impinging of the wind. Were it not so, a series of buildings, even 50
to 100 yards oil“, would as effectually destroy the direct action of the
current of air, as one ten yards 01?. Were such a principle once ad
mitted it might be carried to the extent that a person should not be
allowed to build on the lee side of premises, and thereby obstruct the
free current of air, by throwing back the air and destroying the current
as in case of a water course. It must be known to any person that to
have'a current of air there must be a. thorough draught Although it was

ably urged by the Counsel for the plaintiff that I ought to decide this
point not on the cases as decided in England, but according to the
circumstances of the country and the particular 'winds prevailing, and
that a direct breeze from the S. was almost a necessity, it is equally
necessary for me to see, that in studying luxury and comfort, I do not
make the subservient tenement subservient to more than the Law re
quires, especiallyas the easement gained is a curtailment of the legal
rights of the owner of the subservient tenement. The point as to the
right to the free use of air in a particular direction was settled in the

case of Webb vs. Bird, 10 C. B. N. S. 268, and although the principal
point decided was as to whether a prescriptive right to the wind was
within the meaning of 2 and 3 Will 4 Cap. 71, it is quite clear from the
Judgment in that case that a party could not gain a presumptive right

to the wind.

I may observe that as the prevailing winds are from the

South West, even more than the South, the Plaintiffs would have a

similar claim as against the builders of the new Courts, should the
l

‘
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buildings in any way differ from what they originally were before demo
' lition.

The new Courts will far more effectually shut out the South

West wind than Mr. Money’s erection on the South. I cannot, therefore,

on principle treat the claim to the wind as a right of easement, the ,
right of air is co-extensive with the right to light, and I am of opinion
that when there is sufﬁcient adit for light, it will be presumed
there will be sufﬁcient adit for air. With these views it is now incum
bent on me, with the material before me, to say whether there is sufﬁ

cient before me to justify me on the ground of exclusion of light to pass
an order restrictive on Mr. Money’s right to build on his own land.
Having regard to the way in which daylight is most sedulously excluded
in this country, and having regard to the almost perpendicular rays of
the sun for nine cut of the twelve months, I cannot imagine that a wall
20 feet high at a distance of 17 feet is such an obstruction as to call for
the interference of the Court, nor can I think (although it must ob<
struct the direct action of the wind) that here is such an obstruction of
air as to destroy the beneﬁcial enjoyment of the premises. The Plain
tiﬂ's have not, by their mode of use of the premises, given me a. very

high opinion of the extent of their appreciation of the beneﬁt of light
and air, as they have eﬂ'cctually blocked the passage of both to the ex
tent of 21 out of 37 feet. That is only of importance as to whether I
should grant the injunction or leave them to their remedy for damages.
It is not every speculative exclusion of light, or even sensible diminu
tion of light, that gives a right of action, but such a' diminution of light
as really makes the premises to a sensible degree less ﬁt for occupation
or business I am of opinion that there are no sufﬁcient grounds
shown me for-granting the injunction. I must, therefore, refuse it with
costs, without prejudice to any action for damages.
Motion refused with costs.
J UGGOBUNDOO SHAW vs. GRANT, SMITH & Co.

In the absence of a speciﬁc contract a Europeanﬁrm in Calcutta is
not bound by a contract with their Bwnian. English precedents
are only to be applied in India, after being carefully weighed and
tested with regard to the customs and habits of the people.
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The Advocate-General with Eglinton and Woodroﬂe for the plaintiff.
Doyne with Graham and Paul for the defendants.
In this suit the plaintiﬂ' sought to recover Rs. 2108-12-9, that
- sum being the balance due by the defendants for the price of
jute delivered to them between the 31st day of Choit, 1269,

Sept. 5,
1864.

(12th April, 1863,) and the 9th Joisto, 1270, (22nd May, 1863,) with

interest from the 20th Joisto at such rate as the Court might direct.
The Plaint was originally ﬁled Sept. 3, 1863, but the hearing was
postponed from time to time in consequence of a commission being
issued to examine certain parties in England.
Both parties ﬁled written statements. Moheschunder Shaw, the
plaintiff’s gomastah, made and veriﬁed the written statement on behalf
of the plaintiff. The case made by that document was as follows :—It
was alleged that the plaintiff was a jute merchant carrying on business
in Calcutta, and that prior to April, 1863, the defendants from time

to time purchased large quantities of jute from him through Ramcomul
Mitter, the agent of the defendants to effect such purchases, or if he
was not such agent, that he was held out to the world to be such to
purchase for them in the Bazaar, and was permitted by _them to sign

receipts in respect of such purchases as follows :—“ For Grant, Smith
& Co., Ramcomul Mitter.” It was then alleged that the jute bought by
the defendants from the plaintiff was received by them, and that they
paid to the plaintiff the price through Ramcomul Mitter, the receipts
for which, on the closing of the transaction, were destroyed by Ramcomul
Mitter, and he is therefore unable to- produce them. It then stated,
that after March, 1863, the defendants purchased 1877 mds., 22 seeis,

and gave the dates and quantities, the last supply having been made on
the 21st May, 1863, the aggregate value of the jute being

8.3)4-7 ;

and that these purchases were made like the previous ones—via,
through Ramcomul Mitter, who gave receipts for the same as agent.

These

receipts were ﬁled with the plaint.

The statement also

averred that in effecting these sales the plaintiff intended to
contract with the defendants only, and give credit to them alone ;

that the defendants received the jutc and paid to the plaintiffs,

q
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through Ramcomul Mitter, from time to time, Rs. 6,285-10-3, leaving
the sum sued for still due.
The defendants’ written statement was veriﬁed by Mr. Steele, one of
the late partners of the ﬁrm. The statement, which was exceedingly
concise, averred that the only member of the ﬁrm in Calcutta, at the
date of the written statement was Mr. Steele, Grant and the others

being in England. Mr. Steele said he knew nothing whatever of the
alleged claim, and that he did not ﬁnd on looking into the books of

the ﬁrm, that they were in any way indebted to the plaintiff. He said
he knew nothing of the transactions with Ramcomul Mitter, save that
for all jute and jute-cuttings which the defendants purchased from
Ramcomu] Mitter, the latter had been fully paid—a statement which

was not quite accurate on the defendants case, as their books shewed
on this trial the sum of Rs. 1028 as due to Ramcomul.

He also

stated that Wyllie, one of the partners, was, at the time of the alleged

transaction, accountant and book-keeper, and head assistant to the
ﬁrm, and that he knew nothing whatever of the plaintiff's claim.
Levinge, J.—-Thc real and substantial issue I have to decide is, had

Ramcomul Mitter power to bind the defendants in the contracts he
made for the Jute the subject of this action, so as to'render them
liable to the plaintiﬁ' for the price sued for? The determination of
that issue will, I apprehend, depend upon the authority, express or
implied, in Ramcomul Mitter to pledge the defendants’ credit.
Counsel for the defendants has stated, that if the Court was against the
defendants on that issue, it would still have to decide whether the

plaintiffs hadth so dealt with Ramcomul Mitter as to debar him
from any remedy against Grant, Smith & Co. I shall not lose sight of

this position.
' I apprehend that the question raised in this suit is a mixed one—of

law and fact. If the only question was, “did the defendants expressly
authorise Ramcomul Mitter to go to the plaintiff and purchase the.
jute mentioned in the plaint for the defendant 'l” and if that question
was found in the afﬁrmative, then the case would have wholly turned‘
on a simple question of fact. But the Court will in this case have to
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say‘on the facts proved, whether the defendants so conducted themselves
in their dealings with, or through Ramcomul, as to make them liable in

point of law to the plaintiff for the contracts sued on. Looking
at the case in this light, I shall proceed to examine the evi
dence ﬁrst, and afterwards apply what I conceive to be the law ap

plicable to such a state as I shall hold to be proved.
I shall ﬁrst dispose of the evidence given by Moheschunder, the

plaintiff's gomastah.

I am satisﬁed that he has proved that the ﬁrst

time Ramcomul Mitter,'accompained by the broker Hurrymohun, came
to purchase jute from him, which was on the 1st Maugh, he declined to

part with it until he had made enquiries into the truth of Ramcomul’s

representation that he was the agent of Grant, Smith & Co. I believe
that Ramcomul did so represent himself, and I believe that Mohes
chunder did make enquiries. I think his reason for enquiry seems
highly probable. This was his ﬁrst transaction for his master with
Ramcomul. He was newly arrived in Calcutta and, therefore, before he
would give delivery to a stranger, 1 think it likely that he took mea
sures to satisfy himself that Ramcomul truly represented his position.
1 disbelieve Moheschunder when he says he went on the 2nd Maugh
to the ofﬁce of Grant, Smith & Co. and there saw Mr. Grant. Mohes
chunder’s account of the interview is as follows :——“ I went to Mr. Steele ;

Mr. Steele said, ‘I am very busy ; go to Mr. Grant.’ I went to Mr. Grant.

I. saw him the same day as the sahtb (then follow his reasons for going
and the witness continues)—-I told Mr. Grant, ‘ Ramcomul wants to take
jute by giving a receipt in your name.’ Mr. Grant replied.——‘ Do you not
know he is our Bazaar sir-car? Give him the jute, taking the receipt in
our name.’ The sahib said,—‘ Give the goods, taking the receipt in our
name. You must not be anxious ; you will receive the money.’ No

thing more was said. I returned and delivered the jute the following
day, the 3rd Maugh."
If this evidence was true, such a state of facts would prove the case
for the plaintiff ; but I do not believe the witness had the alleged inter—
view with Mr. Grant. I think he has supplemented this matter to the
true state of facts he has to depose to on behalf of his master, in order
to make the case perfectly Secure. .It is the ﬁnishing touch that, I am
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sorry to say, Native witnesses seldom hesitate to give to their evidence.
My reasons for doubting the truth of this evidence may be summed up

as follows :—Moheschunder’s written statement dose not contain any
allusion to an interview with any member of the ﬁrm of Grant, Smith &
C0. If this direct authority had been given by Grant to Moheschunder to
deal with- Ramcomul as his Bazaar sircar, it never would have been

omitted. The plaintiff would not have put his case on an implied autho~
rity. Look at these two passages, the ﬁrst relating to the early purchases
including the purchase of the 2nd Maugh through Ramcomul The words
are, “ The agent of the defendants to effect such purchases, or if he was
not such agent, as the plaintiff believes is now erroneously insisted upon
by the defendants, he was throughout the transactions herein mentioned
held out to the world as their agent to purchase for them in the Bazaar."
And in anotherparagraph is to be found nearly the same passage relating
to the sale of the jute the subject of this action,—“ Or if as thedefendants
now contend, the said Ramcomul was not agent, it is the fact that he was
held out to the world by the defendants as such agent, &c." It is obvious,

if the gomastah had mentioned in his written statement the interview
and the authority given, Grant would have been examinedas to the mat~
ter under the Commission, but this revelation is kept for the day ofhear

ing. The object of a written statement is to get at the truth and to tie
partiesdown to the case made, to check surprises and prevent a case being
made at the hearing, when the opposite party may be taken at a disad
vantage. Again although Moheschunder says he told Ramcomul on the

day following his interview with Mr. Grant, Ramcomul Mitter, although
he corroborates Moheschunder in the allegation that the latter refused to
give delivery until he made enquiries, says, that on meeting Mohes
chunder on the following day, he does not remember that Mohes
ehunder said “ he had seen Grantand thathe'had told him to give delivery.
Plaintiff said he made enquiries about me. I don’t remember that he
mentioned Grant’s name. Perhapshe may havementionedGrant’s name.
1 never stated to my attorney, or when' summoned to the Police Court,
that Moheschunder had mentioned the fact of an interview with Grant,

but Mr. Carapiet applied to me for information.” I may here say as
a parenthesis, that I think the result of this evidence upon the most
important part of the case, warrants me in saying that Moheschunder

(1:24)
‘spoke the truth, when he said in the witness-box he had not been

talking over the case which he was to pro"e with Ramcomul Mitter,
and that they had not come into Court prepared by concert to corro
borate each other. Hurrymohun, the broker, who was present at the in

terview between Moheschunder and Ramcomul, goes a little farther than
the latter, and says that the former stated, “ I have learnt, and I have
come back: I have enquired from Grant, Smith sakibs, and

dealers 'in the bazaars.” It further appears that Meheschunder never
mentioned the subject of the alleged interview to his attorney, Mr.
Carapiet, until a few days before this action came on, and he took good
care not to speak of it to any one until Messrs. Grant and Steele
had left this country. And it can scarcely be credited that Mr. Cara
piet did not inform Moheschunder of the contents of Mr. Abbott’s
letter of the 25th August, 1863, in which Mr. Abbott, speaking of his
clients, Grant, Smith & Co., writes :—“ They have desired me to

state in reply that your letter must have been addressed to them
by mistake, as they never had any dealings in jute .with your
abovenamed clients, or with any one on their beha ."—I do
not forget, either, that although the indictment and trial of Ram
comul Mitter for fraudulently representing himself asthe agent of
Grant, Smith & Co. took place, Moheschunder never came forward with
the evidence he gave in this cause, which would have been all-impor
tant at the Police Ofﬁce and on the trial.
I shall now refer to the rest of Moheschunder’s evidence that I
consider important. I ﬁnd from that evidence asa fact that he did
make enquiries in the bazaar and satisﬁed his own mind that the repre

sentations made by Ramcomul and Hurrymohun were correct, and that
he, acting for the plaintiff, supplied the jute, for the balance of the
price of which this action is brought, to Ramcomul, believing that he
was dealing with Grant, Smith & Co. through Ramcomul as their
accredited agent in Calcutta for the purchase and supply ofjute; and

that belief was, no doubt, strengthened by acquiring a knowledge that
Ramcomul had made extensive purchases ofjute in the preceding years
for Grant, Smith & Co. in their name and through brokers, from his
predecessor, the former gomastah of the plaintiff, as well as from
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numerous jute dealers throughout the market, and that his authority

had been recognised by the defendants.

It has also been shewn in

evidence that Ramcomul had paid many lacs of rupees on these con
tracts ; and at the date of the transaction with the plaintiff through

Moheschunder no complaint had been made in the bazaar as to pay
ment. Further, I believe that the conviction in Moheschunder's mind,
that he was dealing with the accredited agent of Grant, Smith & Co.
for his jute the subject of this action, was strengthened by the fact
that he was paid for the jute delivered on the ﬁrst contract made on the
1st Maugh, in the name of Grant, Smith & Co., and that he went on the

day after the delivery and got the two receipts produced at the hearing,
at the ofﬁce of Grant, Smith & Co., from Ramcomul Mitter.

These

receipts state that he was the agent for Grant, Smith & Co.
A great deal has been said at the trial by Counsel on both sides,
about these receipts, and this appears to me to be the proper place to
dispose of that matter.

First, it is said that the production of these two receipts by the
plaintiff, which relate to the ﬁrst sale of jute by his ﬁrm through
Moheschunder, is opposed to the following passage in his written
statement 2—“ The said receipts, on the closing of the several transac
tions to which they refer, were destroyed by the said Ramcomul Mitter
and he cannot, therefore, now produce them.”--I consider this passage to
be nothing more than a mistake. It does not appear to have been the
habit of Ramcornul to destroy the receipts, but simply to cross over
or score them out, when the jute was paid for.

What object could

Moheschunder have had in alleging in his statement that they were
always given back to Ramcomul, who destroyed them? I see none;
and if these two now produced are forgeries got up by Ramcomul and
Moheschunder as an essential link in the case, why should they not
have been prepared before action brought or statement ﬁled 2 I see no
reason to believe that these two men have combined to fabricate
these two documents, to prove in writing the terms on which the
plaintiff"s gomastah delivered the ﬁrst batch of jute, and directly oppos
ed to on allegation in the written statement. These two receipts hear
every appearance of being genuine, and are exactly the same as the
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other receipts proved in this cause as given to the plaintiﬁ', and to other
Bazaar dealers. Moheschunder has certainly sworn that, save in the list
annexed to his afﬁdavit, neither he nor the plaintiﬂ' has in his
possession or power, any other documents or papers, in any wise relating
to the subject~matter of this cause. These two receipts do not relate to
the jute the subject of this suit ; but as they are part of the plaintiﬁ’s
proof, they should have been listed. I believe they escaped the plaintiff’s
notice, and have only lately been found among the papers of past trans
actions. I really do not see the great importance of these receipts, or

that Mohes and Ramcomul would have run the risk of fabricating them
for the purpose of this suit.

Abundance of other evidence has been

given to warrant the Court in holding that the plaintiﬁ‘ believed he
was supplying the jute to Grant, Smith & Go. through an agent. They
are only important in corroborating the gomastah when he says he
got the two receipts for the ﬁrst supply of jute, at the ofﬁce of Grant,
Smith & Co. from Ramcomul, and in a particular form ; but that fact
would have stood just as well on the record without a proof given to it
by the production of two pieces of paper. Both Mohes and Ramcomul
have sworn they were given at the ofﬁce of Grant, Smith & Co. ; and
as Ramcomul had a seat in that ofﬁce, and is not shewn by the evi

dence to be swearing in concert with Moheschunder, 1 consider the two

receipts produced are genuine and were given at the ofﬁce as stated.
I

now examine the evidence to see what position Ramcomul really

occupied in the ﬁrm of Grant, Smith & Co, and how that ﬁrm dealt

with him from the commencement of his connection with them to the
termination of his services. Imay premise the observations I am about

to make on his evidence with the remark, that it is manifest he is deeply
interested in the result of this suit, and the others that are pending on
the ﬁles of this Court. I therefore weigh his testimony with much caution.
Grant has sworn that his ﬁrm paid Ramcomul for all the jute he procur

ed for them. I have already shewn that this same mistake is to be found
in Mr. Steele's written statement. I shall have to say a few words bye
and bye on the allegation so put forward by both partners.

If Messrs.

Grant and Steele’s version be correct, and the assertion of Ramcomul—

that the ﬁrm owe Rs. 68,143-3 forjute supplied through him, including
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his dustowie of 4 annas—be false, Ramcomul has embezzled the money
I of his employers, assitming that he was agent

If he was not agent,

but was dealt with as principal by the ﬁrm, and in such a way as to
give the plaintiff and the other Bazaar dealers no right to look to
Grant, Smith & Co., then he (Ramcomul) will be personally liable
to the plaintiff and the others who have brought actions for jute un
paid for and supplied to him ; so he manifestly has a deep interest

in the result of this action.
The Court does not gain a scrap of information from the written
statement of Mr. Steele, or from the evidence of Mr. Grant, as to the

origin of their connection with Ramcomul. Nothing can bemore cautious
than the evidence of Mr. Grant taken under the Commission sent to
Scotland. It begins thus :—“ I knew a person in Calcutta named
Ramcomul Mitter, and his business consisted in dealing in jute and
screwing jute. Between the monthsof Jammry and June, 1863, I, on
behalf of the defendants, entered intoseveral verbal contracts with the
said Raincomul Mitter forthe sale by him to the defendants,” &c., &ci

Mr. Grant’s evidence is wholly silent as to the antecedents of Ramco
mul, and appears to me to be given with that caution which is usually
manifested by witnesses steering clear of a delicate subject.
I drew the attention of Counsel for the defendants to theremarkable
caution adopted, and Mr. Doyne replied thathe could understand that
the Counsel who examined Grant only asked him in reference to his
dealings with Ramcomul in regard to Jute supplied in 1863, because
the plaintiff’s cause of action was for Jute delivered between April
and May, of that year. But this explanation does not satisfy me'. In
reading that passage, any one would suppose the lwitness really began
his transactions in 1863,with Ramcomul, whereas, in point of fact, they

date back to March or April 1861, and continued down without inter

ruption to the end of 1862, from which period the defendants contend
that Ramcornul was clearly not their agent, and they ingeniously seek to
starttheirconnection with him from this date. Thiscaution is the more
remarkable, as the plaintiff’s written statement avers that the defend—
ants before April 1863, but notstating how long before, held out Ram

cornul to the world as their agent, and thatthe plaintiffs had sold Jute to
c
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the ﬁrm through Ramcomul. Now it is all important in deciding this
case to see not only‘éhow they steed toeach other in 1863, but from the
very commencement of their connection.
Ramcomulcommencedbusiness with Grant, Smith and Co., in March

or April 1861: previous to this he was a writer in an ofﬁce at Rs. 4-0 a
month salary. It appears that he had a brother in the employment of

Messrs.

Gladstone and Wyllie, who bought Jute for that ﬁrm.

Mr.

Grant had formerly been in ~that house. Defendant's ﬁrm was making
large purchases of Jute in the bazar, and they employed Ramcomul’s
brother to assist them. This man fell sick, and Ramcomul, on behalf
of his brother, called on Grant, Smith and Co. to close their accounts.

The ﬁrm it seems declined, inasmuch as they had chartered the ship

Robert Mackenzie for Jute. Mr. Grant told Raincomul to take up his
brother’s business. He did so, and made very extensive purchases in
the bazar. He bought between 25 and 30,000 bales, and he says that
the ﬁrm had chartered more than a dozen ships in 1861-1862. He
used to attend daily at the office of Grant, Smith and Co., tell Mr.

Grant the rates in the bazar, and get orders which were considered to
he in force for one or two days, but not more. He bought as much as
from 20 to 25,000 maunds in one day. Ramcomulbesideshavinga seat
atGrant, Smith and Co.’s Oﬁice, hired a room in the new China Bazar

close to the ﬁrm,and employedafew servants under him: these he paid
out of his dustoorie. This brings me to consider the evidence as to
_ how Ram'comul was remunerated for his services. The arrangement
made at the outset of their connection was, that Ramcomul was to re

ceive annas four per screwed bale as dustooric. This ~was regularly
paid from March or April 1861, down to the end of 1862, and the ac
counts which were continuously rendered by Ramcomulduring this pe~
riod, detailed all the charges for the Jute including coolie hire, the
passing through the Custom House and the Shipping, and the item of
annas four for dustoo-rie. These accounts were ﬁnally closed on 12th
January 1863, but the reason for closing them is disputed. Mr. Grant
has stated in his evidence as follows : “ in all cases the Jute was put
on board by RﬂmCOmlll Mitter, and at his expense." This is wholly
inconsistent with the evidenceand the accountsproduced,and on which

(
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the defendants from time to time made payment. If the allegation
contained in ME. Grant’s evidence is meant to refer to their dealings
with Ramcomul since January 1863,I-can only say the evidence is un
eandid, and calculated to mislead ; or, if meant as a general statement,
it is not true. I ﬁnd also as a fact, that from March or April 1861
down to the end of 1862, all Jute bought for the ﬁrm by Ramcomul
was bought in the name of the ﬁrm, and all receipts were passed and

given by him as the professed agent of the ﬁrm, the form being, “ For
Grant, Smith and Co., Ramcomul Mitter.”

Further, that he bought no

Jute, except that supplied to Grant, Smith & Co. All his purchases
went to them : no Jute was consigned or shipped in his name during the
whole of his connection with Grant, Smith and Co, save one or two

consignments eﬁ'ected by that ﬁrm in the name of their sircar Ramcomul.
He transacted no business for any other ﬁrm, but be extended his pur

chases for Grant, Smith and 00., occasionally by obtaining Rice. I fur?
ther ﬁnd, as a fact, that the bazar dealers were never paid by a mem
ber of Grant, Smith and Co’s ﬁrm, nor do they appear to have applied
to any partner or clerk for payment. They were always paid by Ram
comul. He swears he used often to name the Jute dealers to Grant,—
not an improbable circumstances I think,—-and he says that Grant used
to write their names in a memorandum book he had by his side. No
such book is produced, and it is said cannot be found if it ever existed.
I do not think that this matter is very material one way or the other,
except, of course, in testing Ramcomul’s credit.

But I ﬁnd as a fact

that Jute-sellers in the bazar and brokers were apprised by the ﬁrm,
that prior to 12th January 1863, Ramcomul Mitter had their express
authority to make contracts for Jute on their account, and that the
dealers supplied Jute in the belief of that authority. I really cannot
reject the evidence of Buggobanchunder and Nobincbunder Shaw, al
_ though I am aware of the interest that Buggobanchunder has in the
success of this, the ﬁrst of a series of actions.

I think the evidence

given by that witness highly probable, and quite consistent with the
facts proved in this case, inasmuch as it can never be credited that the
defendants dealt with Ramcomul as a principal at the very outset, he
being a writer on Rs. 40 per month, - and suddenly employed to pro
cure no less than 25 to 30,000 maunds of ' Jute in one day , and
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I think it very natural that Mr. Grant, ﬁnding business going
on satisfactorily with Ramcomul, should, in answer to an inquiry :—
“ Saheb is this Ramcomul Mitter your broker or not ?”—use the
expression put into his mouth by Bhuggobanchunder.—“ He is my

man, give him Jute”—-although it is sworn that he knew very
little Hindee. The accounts given in to the ﬁrm by Ramcomul
during these two years have been proved, and I have no hesi
tation in saying that payments being made on foot of these rendered
accounts, established in conjunction with the other evidence, the fact

that Ramcomul was down to the end of 1862, the Agent of Grant,
Smith & Co., for the purchase of Jute, and from the course of dealing
with regard to the payments in the bazar was enabled, during that
period, to pledge Grant, Smith & Co’s credit. Ramcomul swore he ren
dered these accounts at a few months’ interval. That fact was not ad
mitted by the other side. 1 have no doubt they saw the importance of
these accounts, as Ramcomul charged in detail, as any agent would
have done, all the expences connected with thepurchase of all Jute, and

4 annas a screwed bale for his dustom‘ie, and completely refutes the
position that the ﬁrm never dealt with him except as principal. These
accounts were called for, but not produced by the defendants : they
were, of course, not in Ramcomul’s possession, having been rendered to

the ﬁrm. Secondary evidence was given by the production of a copy of
one which had been ﬁled in the CrownZOﬂice among the papers connect
ed with thc prosecution of Ramcomul,—this is dated in June 1862;
the original, it is stated, was obtained and sent home on behalf of Grant,
Smith & Co., under a commission.

At the close of the

defendant’s

case, they were again pressed for the production of these accounts
sworn to have been received and acted on, and at last some were reluc

tantly produced, fully corroborating Ramcomul’s evidence, and shewing
that he did, from time to time, render such accounts, and was paid on

foot of them.

Besides giving receipts in the name of the ﬁrm all

through his connection with .Grant, Smith & Co. to the Bazar dealers

he signed Custom House Dockets for the ﬁrm, for the Jute purchased
by him. In other words, he took all the active part in the purchasing,
the screwing, the passing through the Custom House, and the shipping

of the Jute, that an agent would have taken, and very different to the
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part that would have been acted by the mere vendor of the article, and

he was paid for all these duties 4 annas per screwed bale, and not for
the article itself.

I say, therefore, it is clear that he was held out in

the most public and notorious way in the market, as the avowed and
accredited agent of Grant, Smith and Co., in their Jute transactions.

I now approach the period when it is said a change took place in his
position with the ﬁrm, although the alteration in the inode of doing
business is disputed by Ramcomul, and of course by the plaintiffs. If a
change in reality took place, it may be accounted for by the return in
December 1862 of Grant from England, when he took over the manage

ment of the Jute purchases and exports from his partner Brown, and it
may be, that he was not satisﬁed with the arrangement made with

Ramcomul, and that he was desirous of ending his position as a sircar
effecting purchases for the ﬁrm. Ramcomul swears there was no change,
and the closing of the accounts at the end of 1862 is urged by the Ad
vocate-General as the natural result of the closing of transactions with

Brown, and the commencement of dealings with Mr. Grant. However,
it is clear from the evidence that Ramcomul carried on precisely the

same system with regard to his purchases in 1863 in the bazar, as he
did prior to that date.

He gave receipts in Grant, Smith and Co.’s

name. He held himself out publicly and apparently openly, as their
recognised agent, and he pledged their credit. He took from the bazar
dealers their Jute, and that article he supplied to Grant, Smith & Co.
He had no separate dealings of his own : all Was done for and in the
name of the ﬁrm ; the only change apparent. in his course of business
with regard to the ﬁrm, consisted in his not having rendered the same
or any account from 12th January 1863 to the date of his dismissal.
The defendants contend that from January 1863, to his dismissal in
the June following, be was not their agent but that they dealt with him
as principal. ( Vide Grant’s evidence before albuded to.) Ramcomul
when examined on the ﬁrst day of hearing said that be rendered no ac
counts from 12th January 1863 to the date of his dismissal. He endea~
voured to retreat from the statement on the last day the case was at
hearing, and at the close of the defendants’ case when he was recalled,
and when pressed he stated to the Court that, as regards English
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consignments,

he

never

rendered

any

accounts,

but was paid

by the ﬁrm from time to time a lump sum in cash on account

generally of jute purchased for the ﬁrm, but with regard to the
shipments to Colombo, he then swore, a different practice pre
vailed, and that for these shipments he did render accounts in the
same form as those used prior to 12th January 1863. If the same ac
counts were rendered, and the ﬁrm paid on them as before, these facts
would be strongly corroborative of Ramcomul’s evidence that there was
no change in the course of business, and that he continued to be, what
he was before, via, their agent for the purchase of jute. My faith in the
value of Ramcomul’s evidence on this matter is shaken by his inconsis
tent statements, and yet the effect of his qualiﬁed testimony as regards

the shipments to Colombo receives some support from the course ad opted
by the defendants in withholding the old accounts. Mr. Grant has
sworn he dealt with Ramcomul from January 1863 as a principal. In

this matter there is a direct conﬂict of testimony. Mr. Douglas, a
young member of the ﬁrm, has been examined in this trial for the
defendants ; he said that the accounts with Ramcomul and Kessubloll,
another, and the now present jute purchaser of the ﬁrm, were kept
alike. If this be so, it is clear that Ramcomul was still looked on by the
ﬁrm in 1863 as their agent ; for Mr. Grant, in his evidence, states that
Kessubloll betWeen January and June 1863, purchased for the ﬁrm
some 4,000 bales. He is termed “an assistant, sometimes called Banian."

“ Grant,” says Kessubloll Day, was the only person who was authorized
to buy in the defendants’ name, or to pledge their credit in the market;
all the purchases made by Kessubloll were made in the name of the
defendants. The jute was taken delivery of by sircars in the employ
ment of the defendants, and who were all known by the bazar dealers

to be in their employment. However, I do 'not think Mr. Douglas’
evidence is entitled to much weight. I think he knew little, if any
thing, about Ramcomul's position, and I am not going to decide this
case on his testimony. It is proved that when it was ascertained early
in 1863, in January, February, or March, (the exact time is not known),
Ramcomui was passing jute through the Custom House for Grant,
Smith and Co., and in their name, and not through their shipping

clerk’s hand, he was reproved by Grant, and told to desist from that
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practice. On the whole of the evidence on this question as to Ramcomul
Mitter's position with Grant, Smith and Co., from January 1862 to date
of dismissal, I think it highly probable that Grant intended to change
Ramcomul’s‘ position, and to get him to supply jute at a ﬁxed rate per
screwed bale, and that the object of this alteration was to put a stop
to his purchasing in their name in the bazar, but it is wholly un
necessary for me to decide whether such an arrangement was deﬁnitely
come to, and clearly understood by those parties; or whether, in point
of fact, no such arrangement was agreed upon, and Grant allowed the
old system to be continued, under which Ramcomul would have
had a direct authority as agent to pledge their credit in the bazar,
inasmuch as I have come to the conclusion on the evidence that they
had, from the commencement of his service, so dealt with him as to

enable him to pledge their credit in the market, not only in 1861 and
1862, but down to the date of his dismissal from their service. Grant
at the conclusion of his evidence puts in this passage “ Ramcomul
Mitter was never in the defendants’ employment as their servant, or in
their pay." Without special pleading on the term “ servant,” or “ in
their pay," I hold he was nothing more or less then a paid agent, or
bazar sircar, down to December 1862. I have but little to do with
the state of the accounts between Ramcomul and Grant, Smith and
Co. According to the evidence to be found in their own books, 1,028
Rs. is due to him for jute actually delivered. They made no payment

after 30th May, but he swears he supplied jute to the value of Rs.
4,598-2-9 on the 4th and 5th June 1863.
I consider I have no right in this suit to give any opinion as to
whether Ramcomul has honestly paid all sums received by him for
jute to the bazar dealers or not. That matter must remain to be
cleared up between the defendants and Ramcomul. The simple pro
duction of the books of the ﬁrm, showing a sum paid to him equal
to the value of what they say he represented was the Jute supplied,

would be no proof by itself ;—the accounts would have to be gone into
fully on both sides. Ramcomul alleges that be supplied Jute both be
fore and after the 30th May, the last day on which he received any

payment, and that the value and his duslooric amounts to Rs. (38,143-3,
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which should have been paid to him,-and out of which he would have
satisﬁed the bazar dealers. , I may also say that I have nothing to do
with the allegations put forward on each side as to the cause of Ram
comul’s dismissal in June 1863. Rameomul states in effect that it was
owing to the bazar dealers becoming clamorous for payment, and
the ﬁrm not being in a position to immediately satisfy their demands,
and as he failed to keep them from pressing for payment, he was
dismissed. On the other hand, Mr. Grant assigns no reason in
his evidence for Ramcomul’s dismissal,

nor does

Mr. Steele in

his written statement ; but in the cross-examination of Ramcomul

and through their Counsel, the ﬁrm alleges that it was owing to
the discovery that he was using their name, and pledging their credit
in the bazar. I really do not know how this may be, nor do I oﬁ‘er any
opinion on the matter.

If Rameomul shall sue the ﬁrm, or the ﬁrm,

Ramcomul, all these matters may be thoroughly investigated and decided.
If his evidence on this subject be false; of course it effects his general
credit as awitness, but it will be seen that I do not attach great weight
to his testimony ; I receive it with much caution, and I shall decide
this case on the proof that exists on the record from other evidence in
addition to his, and on the whole course of dealing by the ﬁrm with
Ramcomul, as proved by documentary evidence, the testimony of other
witnesses, and the undisputed facts of the case.
Assuming that Ramcomul’s position with regard to Grant, Smith
and Co. was changed in Jaunary 1863, and I give no opinion on that
disputed point, and that they dealt and meant to deal with Ramcomul
as a principal, and not as an agent from January 1863, will that circum
stance protect them in this action on the facts proved ? I hold it will
not. It is a. question, taking it on the defendants’ own showing, which
of two innocent parties is to suffer, the bazar dealer or the ﬁrm. The
dealer may lose his remedy if he cannot look to the ﬁrm: the ﬁrm may
possibly have to pay twice over if they have already paid Ramcomul ;
but if they have put it in the power of Ramcomul to pledge their credit,
of the two sufferers, I consider the ﬁrm must bear the consequences, as
they had it in their power to have averted the whole mischief, assuming,
it in fact to exist, by dismissing Ramcomul in December 1862. Merely
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changing Ramcomul’s position in their own office will not, in itself, alter
his position or character in the market. The ﬁrm had warning enough.
They knew of his dealings before December 1862; indeed, I hold those

dealings to have had their sanction. But they knew, as proved by Mr.
Baddily, of his signing for the ﬁrm in passing the jute as formerly
through the Custom House, after Dec. 1862, and before the contracts

were made the subject of this action ; and yet, although they say they
reproved him for this act, they did not dismiss him or notify publicly to
the dealers in the bazar that he was not their agent, and had no power
to buy jute in the name of the ﬁrm. Surely they might have found a
respectable substitute, or trusted all their purchases to Kessubloll. If
Ramcomul had dealt inJute on his own account, then I should have held

that the plaintiffs were bound to have made the strictest enquiries in
which character he made the contracts, for he would have been known in

the bazar in two different positions. But he had only been known as the

accredited agent of the ﬁrm, and the world knew of no change, for he
continued to make his contracts in precisely the same form, signing
for “Grant, Smith and Co., Ramcomul Mitter,” and paying in the same
'way as when he was undoubtedly their agent. It was argued for the
defendants that they could not be bound by the contracts of Ramcomul,
as it was never their intention that he should contract for tbem;—but,
I think, that if a ﬁrm puts a person in the position to make contracts
for them, and both principal and agent conduct themselves in a long

and notorious course of dealings in the open market, so as to leave but
one solid and rational impression on the mind of the public, via, the

relationship of principal and agent, then, I think, that position cannot
be privately altered as regards the world. Nor can any private arrange
ment or intention of the principal operate in any way to defeat the
rights of a vendor, innocent of that arrangement or intention, or pre—
clude him from looking to the supposed principal.

I think the design of the agent to commit a fraud, and deliver the
goods destined for the ﬁrm, ought not to defeat the lights of the seller
if such design was completed.
I have frequently said that the doctrine of the common law of Eng

land, in questions of this kind, as well as many others, cannot be admi
D
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.nistered with too much caution, and that ~ cases so often quoted from
English law books must be carefully weighed and tested with
regard to the custom of this market, and the habits of the people.
Mr. Doyne has pushed his argument to almost the length of saying, that
there can be no agency in the dealings of a European ﬁrm, and a
Native supplier in the bazar ; that owing to the peculiar position of
Europeans with Natives, a go-between is necessary to aid in obtain

ing those supplies from the market which the ﬁrm may require, and
that the bazar dealers knowing this, never look to the ﬁrm, but in

reality contract With the man who is employed to effect the purchase;
and the position of Europeans perhaps unacquainted with the
language, and having to trade with a race whose habits, customs, and

ideas, are so opposite to our own, renders it necessary for. them to
employ an intermediary who is not an agent, or they would be
defrauded in their bargains and contracts. I admit that there is
much force in this argument, for there is no doubt that the habits

and practices pursued in trade in this market, differ widely from
that followed at home.

But every case of the character of the

one under consideration, must depend, having due regard to the
custom pursued in trade in Calcutta, on its own state of facts.

Mr. Doyne argued that there was no distinction between the position of
Ramcomul to the ﬁrm, and the position of a kansawwrh to a private

gentleman ; that a kansamah was no agent, and had no power to bind his
master in the bazar for bazar supplies, and that the course of dealing
between the three parties, master, kansamah, and supplier, precluded
any such relationship As arule, I coincide in this view, and I should

not hold that a kavwaaiwh held the same position in a European
family here, with regard-to orders given by him in the market for his
employer’s house, as an English Gentleman’s Steward or I Butler at
home, but I should have no hesitation in saying that a kaiwa'mah may
so deal in the bazarjand that a master may, by a continuous course of

conduct, so act with regard to those dealings as in law to vest an im
plied authority in that man to pledge his master’s credit and make the
master liable, and that no inflexible rule can be laid down on this

subject. Avery strong case has been cited, that of Palbymm and
‘Boidjonauth vs. Peterson and anwther, 2 Boulnois 203, decided in the
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late Supreme Court, where Sir B. Peacock gave ' judgment for the
full Bench ruling, that when produce is purchased by a Banian on the

general account of a: European ﬁrm, credit is understood to be given
to him, unless there is an express contract by or on behalf of the
‘ European ﬁrm to be responsible for the price. It would be diﬁcult
to furnish a case more clearly deﬁning the true relationship between
a Banian and a European ﬁrm than the case cited. The facts proved
in that case were as follows. The plaintiff having saltpetre to sell gave
authority to his broker to dispose of it ; the broker took a sample to
the defendants’ Banian, Juggessur Sen, at their place of business ;
Juggessur took with -him the sample into the presence of Mr. Pater
son, the defendants’ Manager ; Juggessur, however, conducted the
transaction with the Broker, and contracted for the saltpetre, and
delivery was given by the plaintiffs’ gomastah to Juggessur,

who gave a receipt for it on account of the ﬁrm.

The saltpetre

when about to be shipped by order of Juggessur (who abscond
ed a few days after the sale) was taken by Paterson & Co. The ac
counts between the ﬁrm and their Banian being largely to their
credit, they refused to pay again for the saltpetre, having already
credited Juggessur for it, and hence the action. The Court held on
the general custom that credit was in point of fact only given to the
Banian, and that the showing of the sample at the ofﬁce of Paterson
and Co. was quite consistent with the case that the contract was made
with reference to the custom. That the principal was not responsible
in the absence of a speciﬁc contract, and that the receipt did not alter
the case. That decision is no doubt sound law having regard to the
position a Banian occupies :—The custom of trade has established his
relationship ; and undoubtedly, in the absence of a speciﬁc contract,

a European ﬁrm in Calcutta would not be bound by the contract of
their Banian. But in the case now before the Court, there is no re
gular Banian : neither Ramcomul nor Kessubloll occupied that
position. Mr. Grant's evidence shows that' the dealings of ,his ﬁrm
in the bazar as to Jute purchases were not conducted on the
principle of the ordinary dealing of a European ﬁrm making pur
chases through their recognized Baniari. We have only to look

to Mr. Grant's evidence to see the position the ﬁrm, stood in with
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regard to the purchase of Jute. He says “ It is a common thian
for mercantile houses in Calcutta to have an assistant in the pu;

chase of such goods as they require, and to whom a salary is given
in addition to the diwtoorie, or rather a share thereof is paid for his

services. The defendants had between January and June 1863 such
an assistant sometimes named a Banian who is named Kessubloll Day.

The latter person was during the months aforesaid employed by me to
purchase jute for the defendants, and he did purchase for the defen
dants different quantities from time to time amounting in all to I think
about 4,000 bales. Kessubloll Day was the only person who was authry
rized to buy in the defendants’ name, or to pledge their credit in the

market. All the purchases made by Kessubloll Day were made in the
name of the defendants. No doubt Mr. Grant draws a distinction between
the position of Ramcomul and Kessubloll, and points to a different mode

of transacting business with the former; but I cannot hold that either
on the facts proved in this case, or on the custom prevailing in Calcutta,
the defendants can escape liability on the mere statement of Mr.
Grant, that these two individuals occupied towards him a different posi
tion. The public are to be looked to as well, and their position is not to

be lost sight of. Mr. Doyne has also argued that supposing the plaintiffs
made the enquiries, they did it only to satisfy themselves that Ramcomul
was buying for a substantial European ﬁrm, and he again relied

on the authority of the case from 2, Boulnois, already referred to; but I
cannot ﬁnd in the evidence that such was the sole object of the plaintiffs
inquiry: it was to satisfy themselves that they would be justiﬁed in sell
ing to Grant, Smith and Co., through Ramcomul Mitter, and on the cre

dit of the ﬁrm. This Court is continually upholding and giving effect
to contracts made in the bazar between principals through the medium
of agents, and I think that the facts proved in this case justiﬁed the
plaintiffs in concluding that Ramcomul had a general authority to buy
jute on the defendants’ credit. The general law on this subject may be

put thus _:—the extent of the agent's authority is, as between his princi
pal and third parties, to be measured by the extent of his usual employ-_
ment ; for he who accredits another by employing him, must abide by
the effect of that credit, and will be bound by contracts made with
innocent third persons in the seeming course of the employment, and on

(149)
the faith of that credit, whether the employer intended to authorize
them or not, since when one of two innocent persons must suffer by the
fraud of a third, he who enabled that third person to commit the fraud
should be the sufferer. This principle is applied to sales (see Trueman
vs. Lode'r 11 A and E 591) and to every species of mercantile transaction
all the world over, and whether the agent have or have not been dis
missed from the employer’s service, provided that the third party had
no reason to be aware of the determination of his employment. See
for an authority supporting this position. S-u/mmers vs. Saloma'n 26 L.
J. Q B. 301 and the cases on this subject discussed in Smith’s Mercan
tile Law (6 Ed. pp. 131 to 135). Ithink this doctrineis applicable to this
case, although the principals are a European ﬁrm carrying on trade in
Calcutta, and a Native bazar dealer, and the intermediary is a sircar

or man employed to do commissions, a position undoubtedly long
held by Ramcomul. I think Grant, Smith and Co., could have clearly
held all bazar dealers to their contracts, made through -Ramcomul
down to the end of 1862, and that the ﬁrm were equally bound by them ;

and this clearly establishes and sets on foot the relationship of principal
and agent in the bazar. Lastly with regard to the point made for the
defendants that the plaintiﬂ's so dealt with Ramcomul, by receiving
payment from him, and so forth, as to disentitle them now to look to

the defendants for payment, I can only say, I see nothing in their
conduct to prevent their suing the defendants.

I believe they acted

all through optiMﬁde, and only trusted Ramcomul as the agent of
the defendants.

There must, therefore, be a decree for the plaintiff for the sum of
Rs. 2,108-12-9, the balance due on the contract value of the jute
supplied. There is a claim for interest in the plaint ; but the Court
has not been asked at the bar to award any, and under the circum
stances of this case, I think, substantial justice will be done in. only
decreeing interest at the Court rate, viz., 6 per cent. on the amount
adjudged from date of decree, and costs to be taxed and recovered by ~
the plaintiff on scale No. 2.
'

Decreelaccordi ngly.

( 1'50 )
Jorm Cocnnsun, Oﬂtc-iul Assignee and the Aer-gm of the estate
and eﬁ‘ects of E. D. LATAPIE, an Insolvent vs. M. S. OWEN. '
To an action brought, prosecuted, or defended by the Qﬂicial As
signee, it cannot be objected that such action was brought, prosecuted,
or defended without leave ﬁrst obtained from the Court. Should,
however, the Oﬂicial Assignee bring, prosecute, or defend any such

action without leave ﬁrst obtained from at Court, he will do so
at his own risk in regard to the matter of costs.
This was an application made by the Oﬂicial Assignee for leave
to prosecute the above suit already commenced in the Court of Small
Causes.
Le-vinge, I—This is an application for leave to prosecute
a suit already commenced. I am not aware that I have ‘7“11g6110
any authority to give the permission asked, or to make an
order mmc pro tuna. This 'is an application made after a step has
been taken ; and by granting this motion I should be altering the
position of the parties. If there is anything in the objection, that the

suit ought not to have been brought without leave, it is now too late
to ask for leave, and if the action was defective on that account, the

Court should have dismissed the suit.

I am, however, clearly of

opinion, 'that, as between the assignee and the defendant, it was not
requisite to have obtained an order of the Insolvent Court before the
suit was instituted in the Small Cause Court.
The Indian Act (11 Vic. e. mi, s. 29) enacts, “ that it shall be law
ful for the Assignee or Assignees, with leave of the Court ﬁrst ob
tained, to commence, prosecute, or defend any suits or actions at

law or in equity, which the insolvent might have commenced, and
prosecuted, or defended, and to defray the costs to which he may be
put in respect of such suits or actions out of the proceeds of the
estate and effects of the insolvent."

The English Act (12 and 13 Vic. c. cvi. s. 153), which is far stronger
in its language than the Indian Act, enacts “ that the Assignees, with
the leave of the Court ﬁrst obtained, upon application to such Court,

but not otherwise, may commence, prosecute, or defend any action at
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law, or suit in equity which the bankrupt might have commenced,
prosecuted, or defended, and in such case the costs to which they may
be put in respect of such suit or action shall be allowed out of the
proceeds of the estate and eﬁ'ects of the bankrupt.”
The words in the English Act, “ that_the Assignees, with the leave
of the Court ﬁrst obtained, but not otherwise,” would, at ﬁrst sight

seem to support the view that the Assignees of a bankrupt, under
the English Act, have no right to sue, unless they shall have obtained
the leave of the Court of Bankruptcy. It was, however, held in the
case of Lee and others, Assignees of Hawkc vs. Langater and an
other, 3 Jur. N. S. C. P. 444, that the statute intended to make the

requisite leave a matter only between the Assignees, the creditors,
and the Court of Bankruptcy, and not one between the Assignee and
the defendant. In that case Mr. Justice Williams delivered judgment
for the full Court, stating I“ that they were satisﬁed that the statute
intended to make the obtaining of the requisite leave a matter only
between the Assignees and the Court of Bankruptcy, and not at all
between the Assignees and the other party to the suit.”
I The construction put upon the English Act must apply with even
greater force to the Indian Act, for the language of the latter Act is
‘not as restrictive as that used in the former. It appears to me that
'the object of the Act was not to put a debtor, when sued by the
Assignee of an insolvent creditor in a better position than he would
have been, had not the creditor become insolvent, but to protect the
Assignee, as between himself and the creditors of the insolvent.
If the Assignee obtained the sanction of the Court, then undoubtedly

the Court would authorise the payments of costs to be made out of
the funds of the insolvent. But if without that sanction he insti
tuted an unfounded action, or ran the risk of success and failed,
the Court would require a strong case to be made out, before it would

indemnify the Assignee, and order a. distribution of the property of

the creditors to pay the Assignee’s costs

The defendant can look

to the Assignee for his costs, and if he be successful, he may have
his remedy against the Assignee. It appears to me clear that'the
only persons who can take advantage of the Assignee’s neglect to ob
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tain the order of the Court are the creditors, should occasion ever
require their so doing. I, therefore, refuse this application.
Application refused.

IN THE MATTER or SREEMUTTY BEENODEENY Dossnn, AN INFANT.

The Court will not issue a Commission for the examination of an
Infant of tender years.
In this case a Writ of Habeas Corpus had been served

upon one Tareeneechurn Bose, calling upon him to pro-

September 26.

1864

duce the body of S. M. Beenodeeny Dossee, an Infant aged 11 years,

the widow of his deceased brother.

The Infant did not appear.

Egl'inton, on behalf of the father, at whose instance the Writ had
been issued contended, that the presence of the Infant was absolutely
necessary. She would, of course, be allowed to remain in her Palki, but
' it was essential that she should be examined, and that her examina

tiOn should take place in Court.
Eva-1w, contra, maintained that there was no necessity to have the
Infant examined in Court. In the case of 17mkoolrmony Dossee, Hyde's
Reports for 1863, the examination had been conducted by Commission,

and there was no reason why the Court should deviate from the prece

dent established in that case.

~

Macpherso'n, J. said, that in this case the Infant was a child of
11 years of age, and it would be a mere farce to examine a person of that

age, undera commission.

The circumstance of infancy distinguished

the present case from others in which Commissions had issued. Ques
tions might, no doubt, arise as to the legal guardianship of the Infant,
but the Writ had been granted, and the case could not be properly dis
posed of without the presence of the Infant.

produced.

Ordered accordingly.

‘

The

child must be
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Ross Jonssos 'vs. SECRETARY or STATE.
Principal and Agent—Extent of author-My.
Newmarch, with Woodroﬁ'e and Evans for Plaintiff.
The Adoocate-Geowml with Graham‘for Defendant.
The plaintiff"s case as set forth in his bill of complaint

may be shortly stated as follows :-—In May 1856, the plaintiff,

Sept 2‘,

1864

in consequence of an advertisement inserted in the newspapers by the
Government Superintendent of the Dhoom Forests, attended an auction
sale of the right of cutting certain trees in the Kotrie Dhoom Forest,

and purchased at the price of Rs. 3 each, 7,320 trees then offered for
sale. Subsequently the Superintendent, Captain Reid, gave him (in ac
cordance with a previous arrangement) a letter to the effect that the
Government would aﬂ'ord the plaintiff and his timber complete protec
tion, and would make proper forest roads. In November 1856, the
trees were made over to plaintiff, who began cutting them and convert
ing them into railway sleepers. When he had made about 70,000 sleepers,
the Superintendent of Forests proposed to plaintiff that he should sup
ply Government with 50,000 sleepers at Rs. 3 each, deliverable at a
place called Myapore, and that in consideration of this price being below
the market rates, the Government should allow plaintiff to cut, free of

charge, such a number of crooked trees as should produce other 50,000
sleepers in lieu of those to be supplied to Government.
The plaintiff consented to the terms proposed, and signed an agree
ment, undertakingto deliver the 50,000‘sleepers, at Rs. 3 per sleeper ;

Rs. 2-8 to be paid in advance, and. the remaining eight annas to be paid

on delivery of the full number of sleepers.

The plaintiff stated in his

bill that although the agreementwas silent as to the crooked trees, it was

entered into in consequence of the previous permission which he had re
ceived to cut the crooked trees. The Superintendent of Forests pointed
out the crooked trees to be cut, and the plaintiff proceeded to cut them

up into sleepers, and was employed in so doing and in delivering the
50,000 sleepers to Government, when the Mutinies broke out, and the
plaintiff’s camp was attacked and burnt, and all forest operations put'an

end to.

At that time the plaintiff had actually delivered a good many
a
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sleepers -, others were on their way to Myapore, the place of delivery;
and more were lying on the forest roads, ready to be carried away.
In June 1858, the plaintiff was recommended by his medical advisers
to proceed to Europe : and thereupon the plaintiff appointed the defen
dant Scott to act for him, and to complete his contract to deliver the

50,000 sleepers as soon as the forests should be cleared of rebels.

Scott

was approved of by the Superintendent of Forests, and agreements in
writing were interchanged ; Scott undertaking, on plaintids behalf, to

complete the contract for the 50,000 sleepers, and pledging all John
son’s timber in the forests as security ; and the Superintendent agreeing
to allow Scott to carry out the contract. The plaintiff then went to
Europe. In October 1858, Scott was setting out for the forest, when he
received a letter from Mr. Finn, then recently appointed Superintendent
in the room of Captain Reid. A correspondence ensued, in which
Scott’s authority to act for Johnson was questioned, and some new con
ditions were sought to be imposed upon him, which he refused to accept.
The result was that Scott was prevented from entering the forest or doing
anything towards the completion of the contract The prayer of the
bill was for a declaration of the rights of the plaintiff, and for an account
of the 7,320 trees purchased at the auction sale, and also of the crooked

trees which Captain Reid gave the plaintiff permission to cut ; the ac
count being taken on the footing that the defendant was bound to afford
complete protection to the plaintiﬁ”s timber, and to make roads, and that
the plaintiff was not bound by any Forest Rules. The bill also prayed
for a decree that the defendant should pay the plaintiff what should be
found due on taking such account, and also all damages sustained by
the plaintiff by reason of the exclusion of Scott from the forests.
The answer of the Secretary of State admitted the plaintiﬂ's case in
the main, save that the defendant wholly repudiated to .be bound by

Captain Reid’s acts, in respect of the alleged contract as to crooked
trees, and in respect of the alleged guarantee to protect the plaintiff"s
timber, and to make roads.

The answer stated that the plaintiff was

entitled only to the 7,320 trees purchased by him, and that they were
purchased by him subject to certain Forest Rules.
Macpherson, J.—The bill in this suit is long and rambling, and
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contains much wholly irrelevant

matter,

introduced

merely to

give the transactions between the parties an appearance of
complication, so as to justify recourse being bad to a suit in
Equity, instead of to an action at Common Law. The bill, when
stripped of its superﬂuities, really shows no cause of action what
ever against the Government, except such as arises from the ex
clusion of Scott from the forest; and the suit is, on the face of it, only

a suit to recover damages from the defendant for his breach ofcontract
in preventing the plaintiff fromre-entering the forest by his agent Scott.
It is a simple question of damages :—Is the plaintiff entitled to recover
any, and, if any, what damages from the defendant by reason of the
alleged breach of contract 1 I am wholly at a loss to see why that ques
tion could not have been dealt with in the ordinary way, by an action
at Law, just as well as by a suit in Equity. Every claim which the

plaintiff had against the defendant could have been easily included and
disposed of in one action. There may be, and probably is, some
difﬁculty at this time in getting evidence now as to what passed
some years ago, with reference to this timber. But there are no long
or complicated accounts between the parties. A plaintiff cannot enti-.
tle himself to sue in Equity instead of at Law by merely alleging that
there are intricate accounts, when there are npne : nor does he streng
then his case by swelling his own side of the account with charges
which patently have not ashadow of a legal foundation, but are purely
fanciful and absurd, such as the item set forth in para. 40 of the bill :—
“ To loss of proﬁts to Mr. Johnson by the acts of Government in stop
ping his works for three years, at Rs. 50,000 per annum=Rs 7,50,000.”

Mackintosh vs. The Great Western Railway Company, 3' Smale and
Giﬁ'ard 146, and other well known cases have been quoted by the
Counsel for the plaintiff. But they really are wholly inapplicable to the
present question. In those cases there were admittedly accounts be
tween the parties of the most complicated description, and such as
could not possibly have been satisfactorily settled in an action at Com
mon Law. But in this case there were not any long or complicated
accounts, and the question to be tried is a simple one of damages. In

my opinion, the plaintiff s remedy was at Common Law, and not in
Equity, and this suit therefore, ought to be dismissed.

( 15¢; )
As, however, under the procedure of the Court, introduced since

this suit was instituted, the distinction between Law and Equity may
be said to have disappeared, except as regards suits under the old pro
cedure, the dismissal of the bill, simply because the plaintiﬁ‘ has
sought relief in Equity instead of at Common Law, may, perhaps,

now appear to be rather a harsh and technical measure. I shall, there
fore, not stop here, but shall proceed to consider how the case stands

on the merits.
There is no dispute between the partiesas to the fact of the plaintiff
having, at a sale by public auction, become the purchaser of 7,320
trees, and of having subsequently contracted to supply the Govern
ment with 50,000 sleepers at Rs. 3 each, deliverable at Myapore. But
the parties are at issue as to whether any undertaking
protect the
plaintiff's timber, or to make roads, ever was given by Captain Reid;
or, if given, is binding on the defendant :and they are also at issue as
to whether the plaintiff purchased the 7,320 trees, subject to certain
“ Forest Rules” then in force. Finally, the parties are at issue as to
the alleged permission to cut crooked trees : the defendant contending
that if any such permission was given by Captain Reid, it was wholly
unauthorised and unwarrantable, and that as Captain Reid's acts in

this respect were repudiated by Government as soon as they became
known, they are in no way binding on the defendant.
On. the issue as to whether the original purchase of the 7,320 trees
was made subject to the Forest Rules, I ﬁnd in favour of the plaintiff.
It is proved that, at the time of the sale, certain Forest Rules were in

force.

It is also proved that Captain Reid who sold the trees, was the

Superintendent of Forests, but that he held his oﬂice in immediate

subordination to Colonel Baird Smith, the Superintendent of Canals,

and that he sold under a special notiﬁcation of Government of January
31st, 1855. The plaintiﬁ‘, however, deposes that at the time he pur
chased the trees he was told nothing and knew nothing of any Forest
Rules, or of the nature or extent of Captain Reid's powers, but that at the
sale he signed a paper agreeing unconditionally to abide by the orders
of the Superintendent of Forests. What the plaintiff says as to the
document he signed, is supported by Captain Reid; and there is no evi
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deuce to show that Mr. Johnson knew of any Forest Rules, or contract

ed with reference to them. On the issue as to the guarantee to protect
the plaintiff and his timber, and to make roads, my ﬁnding is in favour
of the defendant. Mr. Johnson’s story is, that a few days subsequent

to the purchase, Captain Reid, as Superintendent of Forests, at his re-.
quest gave him in writing an unconditional guarantee to make and
keep up roads," and efﬁciently to protect your timber lying in the said
forests from all destruction or robbery.” Captain Reid does not recollect
having ever written any such letter; but he admits having had a con
versation on the subject of roa'ds, and having told the plaintiff he would
be assisted in the matter of the making and keeping up of the main

roads through the forest : and he says that as a matter of fact it had
been announced by Government that such assistance would be afforded.
As regards the protection of the timber, Captain Reid says that he
had a protective establishment, or Forest Police, for the protection of
the forest generally, and to prevent breaches of the Forest Rules; but
he denies having ever given any guarantee of protection beyond hav

ing said that the timber would be safe, if the plaintiff took due precau
tions to protect it from the ﬁres which frequently occurred in the
forest. He further states that if he did engage to protect the timber
from all destruction and robbery, he had no authority so to do. The
letter which he says Captain Reid gave to him is not produced. It is
stated to have been burnt or destroyed during the Mutinies. And
here I may remark that one of the peculiar features in this
case is, that although much correspondence is alleged to have
taken place at the time the transactions out of which this
suit arises were occurring, comparatively few of the letters
which passed are now forthcoming. Mr. Johnson deposes
that so far as they are letters which ought now to be in his posses
sion, they were all destroyed during the Mutinies, when his
camp was phundered amd burnt by the sepoys. If may be that
they were so destroyed ; but, nevertheless, it cannot be otherwise than
highly perplexing for the Court to have before it only the recollection

of witnesses as to the existence or non-existence of a series of docu
ments, and as to their contents. To return, however, to the question
of the guarantee, I cannot say that as the case stands Ithink it is
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established that any such absolute guarantee as is set up was ever
given : and I believe that nothing further passed than is spoken to

by Captain Reid It is highly improbable that the Government
should, at any' time, have meant to guarantee the absolute safety of all

,timber in the forest. And it is difﬁcult to understand why Captain
Reid should have given the plaintiff such a guarantee. Even if the
guarantee had been given in the terms set forth by the plaintiff, it
would not have covered the extraordinary and unforeseen losses caused
by the acts of the mutineers and rebels in 1857 and 1858. But in
fact there never was any special guarantee, or anything beyond the
statement that the Government would keep 9. Forest Police for the
general protection of the forest, and of the persons employed therein.
The case, as to the undertaking to make and repair roads, is exactly
in the same position.

There, no doubt, was a general promise that

the Government would make and keep up the main roads in the
forest, but nothing more.
Supposing that Captain Reid had guaranteed the plaintiff’s timber
from protection “against all destruction and robbery,” the guarantee
is one of so very extraordinary a kind, that the defendant would not
be bound by it, unless he had authorised Captain Reid to give it.
Such a guarantee is quite beyond the general authority of any agent,
and Captain Reid, it is proved, had no special authority to give it
I now come to the most important question in the whole case—that,
namely, as to the permission given by Captain Reid to the plaintiﬁ' to
cut as many crooked trees as might be necessary to enable him to
make for himself 50,000 sleepers to replace those supplied to Govern
ment.

Captain Reid says the arrangement as to the crooked trees was part
and parcel of the contract for the delivery of the 50,000 sleepers :

and the plaintiff says that, in consideration of his supplying Gov
ernment with 50,000 sleepers at Rs. 3 per sleeper, he was to be al
lowed to cut for himself, free of charge, 50,000 sleepers from crooked
trees.

The plaintiffs evidence is, that Captain Reid wrote to him a letter
in which he offered to allow the plaintiff to cut the crooked trees in
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consideration of his supplying 50,000 sleepers at Rs. 3 each. This
letter is not forthcoming, being one of those which it is said were
destroyed during the Mutinies. Captain Reid, while fully admitting
that the arrangement was made, denies that it was ever put in writing,
and says that it was made by him verbally before making the written

contract of the 15th of January, 1857, to which I shall presently al—
lude more particularly.

Probably Captain Reid’s statement is cor

rect; certainly, in the face of it, I decline to ﬁnd, as a fact, that any

such letter as is alleged ever was written by him. It appears to me
that in the conduct, both of Captain Reid and of the plaintiff, there
are strong indications of a desire to keep the transaction as to the
crooked trees out of sight altogether, and that neither the one nor the
other wished or intended to have it put formally on record. Although
both the plaintiff and Captain Reid admit that the arrangement
was made before the written agreement, and that the permission to cut
the crooked trees was, in truth, a most important portion of the eonsi- I
deration for the contract, nevertheless the agreement which was drawn

up by the plaintiﬁ‘ himself and signed by him, is wholly silent as to the
crooked trees. The agreement is set out in the 12th para. of the
plaintiﬁ"s bill, and is an agreement to deliver 50,000 sleepers at
Myapore for Rs. 3 each; no other consideration save the Rs. 3 being
mentioned, or in any way alluded to. Further, the permission to cut
the crooked trees was never reported by Captain Reid to Colonel Baird
Smith, his immediate superior, to whom it was his duty to have re
ported it, and to whom he did, in fact, report the original sale of
7,320 trees to the plaintiff, and the agreement of January 15th, to supply
50,000 sleepers at Rs. 3 each. Still further the arrangement as to the
crooked trees was never made known by Captain Reid to any other
oﬂ'icer of Government until June, 1859, when he ﬁrst mentioned it

in reply to a letter requiring an explanation as to how it was possible
that Mr. Johnson could, from the 7,320 trees originally purchased by
him, have cut so many sleepers as appeared to have been cut by him
in the forest.

In a letter of October, 1358, to Captain Morton, who

had then succeeded Colonel Baird Smith, Captain Reid-still treats the
contract as one for the delivery of 50,000 sleepers at Rs. 3, and as
thereby giving Government a clear proﬁt of four annas, as the Railway
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paid Government Rs. 3-4 for the same sleepers. What may have been ‘
Captain Reid’s motive for his conduct on this occasion, it is, perhaps,
scarcely necessary to inquire ; but probably it was nothing more than
a foolish desire to shew, at any cost, as much an appearance of proﬁt
to Government in his Forest Accounts as he possibly could. Colonel
Baird Smith made Captain Reid enter into the contract with the
Railway, in order to test the canal, and increase the return from it by
the sums to be charged for ﬂoating down the timber on it. Reid ﬁnd
ing himself unable to carry out the contract, sublet it; but, being
anxious in his turn, to make his Forest Accounts look well, could not

bring himself to abandon the four annas proﬁt on each sleeper, and
in order to retain it, sacriﬁced the crooked trees.

It is beyond all doubt that Captain Reid, in giving the plaintiff
permission to cut the crooked trees, acted without authority, and gross

ly and manifestly in excess of the powers given to him by Government
and indicated in the Notiﬁcation of the 31st January, 1855, which
limits the power of the Superintendent, in disposing of trees in the
forest, to sale by public auction duly advertised, and which expressly

prohibits all indiscriminate felling of trees in the forests. It is not
proved that the plaintiff ever saw this Notiﬁcation, or that he had
express notice of the limited powers with which Captain Reid was,
on his appointment, invested. But that will not assist him in this case,
for not only had Captain Reid, in fact, no authority to give the permis
sion to cut the crooked trees, but, in my opinion, the plaintiff must,
under the circumstances, be taken to have known all along that Captain
Reid was dealing unauthorisedly and improperly in allowing him to cut
those trees. On the ﬁrst interview which the plaintiff had with Cap
tain Reid, when he expressed a wish to become a purchaser of timber
in the Government forests, Captain Reid told him that if he wished to
purchase timber, he could see by the advertisements when and where
auctions would be held, and that he would have to attend the sales if

he wished to purchase. Having originally been told by Captain Reid
that all sales must be by public auction, it became Mr. Johnson's duty
to make some enquiry as to Captain Reid’s powers when he found him
subsequently offering to dispose privately of such a large quantity of

-
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timber. Then I ﬁnd that, in his written agreement to supply the 50,000

sleepers the plaintiff omits the mention of any consideration, save the
Rs. 3 per sleeper—an omission which I cannot suppose to have been
accidental. The way in which the plaintiff apparently puts the trans
action is, that he declined to come to any terms unless he got permis
sion to cut the crooked trees ; that the permission was granted, and
that then the contract to deliver at Rs. 3 per sleeper was made. But,
put the transaction as you will, it is evident that the right to cut those
crooked trees was practically part of the consideration for the contract.
Supposing it not to be so, it was a free and absolute gift made by Capt.
Reid of what both he and the plaintiff knew to be the property of the
Govt, and beyond the competency of Captain Reid to give away. Finally
I think the plaintiff must be taken to have known that Captain Reid
was acting unauthorisedly and improperly, because the arrangement
is, on the face of it, extravagant, and such as no agent could, in the

absence of express authority, be reasonably supposed by any man of
ordinary business habits to be empowered by his principal to enter into.
It was at best an agreement to give up to the plaintiff 1,000 trees,
each capable of producing ﬁve sleepers, in order to induce the plaintiff
to deliver 50,000 sleepers at the nominal price of Rs. 3. Although
now at this price of Rs. 3 the plaintiff would have realised a consider
able proﬁt, some idea of the loss to Government by such a permission
may be formed from the estimate given by the plaintiff of the proﬁts

which he would have made out of it. I have said that it was giving
up 10,000 trees. I am aware that there is some question as to the
average number of sleepers which these trees would have produced,
and that the defendant in his answer has given rather a higher aver
age than I do. On the evidence before me, however, I have no doubt
that an average of 5 is above, rather than under, the mark, and that

10,000 crooked trees at least would have been required to produce
50,000 sleepers.
On the whole, I have no hesitation in declaring that Captain Reid
had no authority whatever to allow the plaintiff to cut the crooked.
trees ; that the plaintiff knew he had no authority ; and that the
Government were perfectly justiﬁed in repudiating the acts of Captain
b
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Reid as soon as they became known, which was not till about the

middle of 1859.

The question as to how far the Secretary of State

for India is-bound by the acts of the servants of the Government
-has so recently been fully discussed and considered by this Court, in
the case of Bundle vs. The Secretary ofState, Hyde’s Rep. for 1863 p. 39,
that it is unnecessary for me to do more than say that I follow the law as
laid down in the case, before the Privy Council, of the Collector of Mas

ullpatam, 8, Moore’s Indian Appeals p. 500. And this brings me
to the consideration of the circumstances under which the plaintiff and
his agent were excluded from the forests ; and of the issue whether the

plaintiff is entitled to recover any, and if any, what damages, from
the defendant on account of such exclusion.
The plaintiff had partially fulﬁlled his contract for the 50,000 sleep
ers before the Mutinies broke out, and he had prepared many sleep
ers both from the trees originally purchased by him, and from the
crooked trees.
About the middle of 1858 the plaintiff went to England, and up
to that time the rebels remained in the forest, and no work could be

carried on there.

Before Mr. Johnson went to England be appointed

the defendant, Scott, to carry out his contract, and Captain Reid ap

proved of his appointment ; Scott giving Reid an agreement in the

following terms :—“ I hereby agree, on MLH. C. R. Johnson’s behalf,
to carry out and complete his contract for 50,000 sleepers. In failure
thereof, and as security, I agree to the forfeiture of all Mr. Johnson’s
timber lying in the Kotrie Dhoom Forest, which he has transferred to
me,”--and Reid giving Scott a document in which he stated that
he, at the request of Mr. Johnson, agreed to allow Scott to complete
the contract. This document also contained the details of the timber
in the forest which belonged to the plaintiff (in Captain Reid’s opin
ion), and were to be subject to forfeiture if the contract were not carri
ed out. Matters being thus settled, the plaintiff went to Europe ; and,
some time after he had gone, Scott was about to proceed to the forest,

which had recently been cleared of rebels, when he received a letter
from Mr. Finn, Captain Reid’s successor, asking Scott to inform him
whether he agreed “ to take the entire of Mr. Johnson’s responsibili
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ties in the matter of the abovementioned contract" upon himself, and
whether he would pledge himself to complete the contract on or before
the month of July, 1859. Thereupon there ensued a correspondence,
in which I must say that, so far as what appears on the face of the.
letters goes, Mr. Scott has very much the best of it. Many months
afterwards the Government was made acquainted with the private
arrangement which Captain Reid had made as to crooked trees, and
it, therefore, now appears that what followed on the correspondence I
have just referred to—namely, the exclusion of Mr. Scott and his men
from the forest, was justiﬁable and proper. But on the face of the
correspondence, taking it by itself, the conduct of the Government
ofﬁcers cannot be justiﬁed. The plaintiff made a simple contract to
deliver certain sleepers, and was under no .obligation, expressed or im
plied, personally to superintend their delivery, or to remain in India

till the contract was fulﬁlled. He was engaged in carrying it out, when
the Mutinies stopped his operations. More than a year afterwards he
went to England. Before he went, he not only appointed Mr. Scott
as his agent to complete his contract,—whieh he had a perfect right
to do, without reference to Captain Reid, or any body else,—but he got
Reid’s express approval of Scott as a ﬁt and proper representative.
Fuzther, he pledged all his timber in the forest as a guarantee for the
bum ﬁdcs of himself and Scott, so far as the completion of the con
tract was concerned, Yet, no sooner was he gone, than a number of
unreasonable objections were raised to Scott’s carrying out the contract,
and, in the end, he was prevented from even‘attempting to do so. It
has been stated at the Bar that the real reason why Scott was excluded
was, that it had about that time been discovered by Mr. Finn that
many more trees had been cut by the plaintiff’s workmen than the
7,320 which he had purchased. Mr. Finn is now dead, and we do not
know what the result of his evidence might have been had he been
alive to be examined as a witness in this cause. The correspondence
shows wholly different reasons for Scott’s exclusion, save one passage
in a letter of Finn’s, dated the 22nd of October, 1858, in which he

asks Scott to make himself “ amenable for any Government or unsold
trees which have been felled in the Kotrie Dhoom, either by Mr. John
son’s own order, or by the order of any other person or persons, for the
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intended beneﬁt of Mr. Johnson.” It is much to be regretted that if
those facts were, at the time, known to the ofﬁcers of Government, which

justiﬁed the course they pursued, they did not bring them forward then.
. As it is, they excluded Mr. Scott from the forest, and the only reasons
assigned by them for so doing, except the reasons indicated in the above
extract from Mr. Finn’s letter, were insufﬁcient. Nevertheless, at
the time when this correspondence was going on, the Government
had, in fact, very substantial though, perhaps, then only partially
known, reasons for excluding the plaintiff and his agent from the
forest, for he had cut down very many more trees then he had
puchased, or than he had any right to out, and he sought to re-enter the
forest for the purpose of carrying 013', not only the timber which was his
own, but also timber which belonged to the Government. If the Go
vernment, being fully aware of the true state of matters, had refused
.to allow Scott to enter the forest, they would have been justiﬁed in so
doing, inasmuch as Scott was professedly going to the forest in order
to remove timber which belonged to the defendant, as well as timber
which belonged to the plaintiff. Such being his avowed object, I do
not think it is open to the plaintiff to say that, in any event, he should
have been allowed to return to the forest, in order to remove the timber

originally purchased by him. The defendant would have a right to say
“ It is true there may be some timber of yours in the forest ; but the
forest is mine, and as you claim, and say you mean to carry off, a quan
tity of my timber, in addition to your own, I refuse to allow you to
enter.” If the plaintiff sustained any loss by reason of his being so
excluded under such circumstances, he could not have recovered it

from the defendant ; the breaking of the contract on the part of the
defendant being in consequence of the wrongful claim set up by the
plaintiff, and his declared intention to enforce it by doing a wrongful
act. There is no doubt that the exclusion of the plaintiﬂ from the for
est is justiﬁable from the time when the Government oﬂicers became
aware of what had happened, which was in 1859. But it may be said
that the exclusion in 1858 is not justiﬁed, as wrong reasons were as
signed for it at the time, and as the facts which, if known, would have

justiﬁed it were not then fully known. But the givinga wrong reason
for it will not prevent the defendant from justifying his act, if it can
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be justiﬁed, as is said by Baron Parke in Lucas vs. Nookalls, 10
Bingham 171 : “ I take it to be perfectly clear and settled law that
if a man has a legal authority by writ, or otherwise, to do all that

he does, it is quite immaterial whether he intends to use that .
authority or not,or even declare that he does

not intend to use it."

Ridgway Vs. The Hunge'rfo'rd Market 0'0. 3 Ad. & El. 171, Baillie

vs. Kell, 4 Bing. N. S. 639, and Gussons vs. Skinner 11 M. &W. 161.
are all cases of breach of contract, and shew that a master may justify
the dismissal of a servant upon a ground other than that assigned at
the time of the dismissal, provided at that time the cause existed and

was known to him. And in Rirlg'way vs. The Hungerford Market
Cmnpany, Lord Denman says that the justiﬁcation would be good,
even if the fact, existing at the time, was not known to the master.
So, in the present case, I think that the justiﬁcation is good; for, what
ever may have been the reasons assigned for excluding Scott from the
forest, the Government had, in fact, then, good reasons for excluding

him.

It is not quite clear to what extent the facts which justify the

exclusion were the same in 1858 to the defendant, but according to the
ruling of Lord Denman which I have quoted, that is immaterial.
The exclusion beingjustiﬁable, the defendant, if liable at all, could,
in no possible event, be liable to the plaintiff for more than the bare
value of the residue of the 7,320 trees, cut and uncut, as they stood or

lay in the forest ; and that value is far less then the balance due from
the plaintiff, of the advances received by him. I may add that it ap
pears to me in the evidence that, even taking the account liberally in
the plaintiff”s favour, and charging the defendant with any proﬁt which
would have been made by the plaintiff, the balance, when the large sum
received by him by way of advance, is kept in view, is still against the
plaintiff. \Vhen I say this I speak of an account of the damages sus
tained by the plaintiff by reason of the defendant preventing him
from returning to the forest in November 1858, for thepurpose of look
ing after, and removing, the residue then remaining there of the 7,320

trees, such account being taken on the footing of the Government not
being liable for any losses caused by the Mutinies, and of the plaintiff
being_entitled to no timber, or anything else in the forests, save the
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7,320 trees originally purchased, and the proceeds of those trees. On
the whole; and every view of the case, I think that the bill must be
dismissed with costs.

Bill dimlssed accordingly.

OWEN WILLIAMS vs. GREAT EASTERN HOTEL COMPANY “LIMITED.”

Master and Servant—Special contract—A llegecl wrongful dismissal.
Gm'yton with Hyde for Plaintiff.
Eglinton with Evans for Defendants.

This suit was brought to recover the sum of Rs. 7,740

Sept, 2,

damages for the wrongful dismissal of the plaintiff from the
1864
service of the defendants. The agreement which was admitted
ran as follows :—“ Memorandum of agreement made and entered
into this 25th day of November 1863, between David Wilson, of 79,
Cannon Street, in the city of London, merchant, for and on behalf

of the Great Eastern Hotel Company Limited, of Calcutta, of the
one part, and Owen Williams, of 3, Alfred Terrace, Bermondsey,
engineer, of the other part. The said David Wilson hereby engages
the said Owen \Villiams to proceed to Calcutta overland, and there
enter into the service of the Great Eastern Hotel Company Limited
in the capacity of engineer, and to make himself generally useful
' in any of the works carried on in, or connected with the said Great
Eastern Hotel Company Limited, as directed by the Directors or
Manager of the said Company. The said David Wilson on behalf of
the Great Eastern Hotel Company Limited further agrees, in considera
tion of the said services to be performed by the said Owen Williams,
to pay to him a weekly salary as follows : via, for the ﬁrst year £3
or Rs. 30 per week, for the second year £4.40 or Rs. 35 per week,
or the 3rd year £4 or Rs. 40 per week with board and lodging free,

to take effect from the date of his landing in Calcutta and entering
upon his duties. Should the said Owen Williams fulﬁl his engage
ment to the satisfaction of the Directors or Manager of the Great
Eastern Hotel Company Limited, it is hereby agreed if he desire
to return to Europe at the expiration of this agreement, the said
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Great Eastern Hotel Company Limited shall provide him with a
free passage, but should he wish to retain his situation, 'a new,
agreement is to be entered into by the contracting parties as at the
time shall be mutually agreed, or should the Great Eastern Hotel

Company Limited ﬁnd they cannot work pleasantly, and feel in
consequence desirous of parting with the said Owen Williams, they
shall be allowed to do so by providing him a free passage to
England : should, however, the said Owen Williams not complete
the term of this agreement in consequence of his neglect of duty
or disobedience to the orders of the Directors or Manager of the said
Company, then and in that case he the said Owen Williams shall

become a debtor to the said Company to the amount of ﬁfty-eight
pounds and ten shillings or Rs. 580, being the amount paid for his
passage to Calcutta, together with any other sum or sums of money
he may then owe, and repay the same in full on demand to the Great

Eastern Hotel Company Limited. The said Owen Williams hereby
agrees to enter the service of the said Great Eastern Hotel Company
Limited, at Calcutta, and to fulﬁl the duties hereinbefore mentioned

faithfully and conscientiously t0 the best of his ability, at the rates of
salary, and for the period set forth in this agreement, with all the
provisions and stipulations in the wording and meaning of the same,
failing which the said Owen Williams hereby binds himself to repay
on demand the amount before mentioned of £58-10, or £585. Should

the said Owen \Villiams not wish to return to England at the expira
tion of this agreement, it is agreed that he shall receive the sum of
1529-5, or Rs. 290-8 in lieu of his passage money, provided he gives
satisfaction to the Directors or Manager of the said Company during
his service, for the due and faithful performance of the wording and
meaning of this agreement, and in proof of our sincerity to abide by
the terms herein set forth, we hereby in the presence of witnesses
attach our seals and signatures.

Witnesses,
Edmond Collisiet.
D. W. Wilson.

'

DAVID WILSON.
OWEN Wintmxs.
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The plaintiff arrived in Calcutta early in January 1864, and at

once entered upon his duties, receiving free board and lodging and a
salary as agreed on. On the 4th of July in the same year he was
dismissed, and a few days after was turned out of the Hotel where
he had up to that time resided. The defendants justiﬁed the dismis
sal on the ground that the Plaintiff was incompetent, negligent, disobe
dient to order, and insolent t0 the Directors and the Manager of the

Company.

The plaintiff denied these allegations, but admitted that

he had refused to look after certain Gas Pipes and Water Pipes, and to
work more than 8 hours a day, contending that 8 hours was a usual
day’s work for Engineers in India, and that the Inspection of Gas Pipes
and Water Pipes did not fall within the province of his profession.
Mcwphe'rson, J.—This action isbrought to recover damages from the
Great Eastern Hotel Company for the wrongful dismissal of the
plaintiff from the service of the Company. The plaintiff in England
entered into a written agreement with Mr. David Wilson on behalf of
the defendants to come to Calcutta and serve the defendants for
three years, in the capacity of engineer, and to make himself gene
rally useful in any of the works carried on, in,

and connected with

the said Great Eastern Hotel Company Limited, as directed by the
Directors or Manager of the Company. The plaintiff was to have

his board and lodging found, and Rs. 30 a week for the ﬁrst year,
rising to Rs. 40 for the 3rd year.

In the beginning of January the

plaintiﬂ‘ reached Calcutta and entered upon his duties.

On the 4th

of July he was dismissed, and a few days after, he was turned out of

the Hotel premises, where he had, up to that time resided.

The de

fendants justify the dismissal, and allege that the plaintiff was in—
competent, negligent, disobedient to orders, and insolent to the Di~
rectors and to the Manager of the Company, to whom he was sub
ordinate.

It is for the Court now to say how far it is proved that the plain
tiff’s conduct has been such as is alleged, or that he is wholly in
competent to perform the duties which he undertook. If the defen
dants have proved their case, then they were justiﬁed in dismissing
the plaintiff. If they were not justiﬁed, the plaintiff is entitled to
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recover very substantial damages, for I can see no case of greater
hardship than that of a person of the plaintiff‘s class who is brought
out for the ﬁrst time to India, under a. three years' engagement, and
is then suddenly, and without having given any cause for such a pro
ceeding, turned off before six months of his engagement are completed.
As regards the charge of incompetence, I do not think that it is
established. The plaintiff may or may not be a very skilful engineer,
but there is in my opinion no evidence before me on which I can ﬁnd
as a fact that he is either wholly incompetent, or even unskilful.
Unskilfulness would not be sufﬁcient to justify dismissal, unless it
amounted to absolute incompetence. So far as I can judge, the plaim,
tiﬂ' seems quite competent 'when he chooses, to apply himself to the
work before him.
The charge of insolence tothose whose orders he was'bound to obey
is two-fold. In the ﬁrst place the plaintiff is charged with insolence
to the Directors, present at a meeting before which he was summoned
to answer complaints'which had been made against him by the

Manager.

The insolence complained of is that of manner and tone

rather than of words. I do not think that in itself would justify
dismissal. I fully believe the account given by Mr. Stewart and Mr.
Calder of what occurred at the meeting in question, and do not
doubt that the plaintiﬂ’s conduct and demeanour were highly
unbecoming and offensive. Nevertheless a solitary instance of'
misconduct of this description is not enough to entitle a master'to

dismiss his servant. And I am not prepared to say that his insolence
towards Gregory is sufﬁcient (for the defendant’s purpose.
I proceed to consider the issues as to negligence and disobedience
of lawful orders, which really are the most important questions in.
the suit. Without entering into the minor instances of negligence
and disobedience which have been spoken to by the witnesses, it will
be sufﬁcient for me to deal with the two principal matters, the refusal
to work without extra pay for more than the 8 hours from 9 A. M. to
5 P. M., and the refusal to look after the gas pipes and water pipes
in the Hotel. The plaintiff contends that 8 hours is a reasonable day’s
work in Calcutta, and that others of his class usually work only 8
C
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hours here, and therefore that he was entitled to refuse to work 'save

during 8 hours. And he contends that he was not bound to look after
the gas pipes, inasmuch as such work forms no part of the business of
an engineer.

I think that the plaintiff was wrong as to both of these refusals
No doubt it has been proved that persons of his class employed by
Jessop & Co., by the Peninsular and Oriental Company, (in charge of
works on shore), and by others, usually work only 8 hours a day.
This evidence goes so far as to prove that 8 hours may be taken as a
reasonable day's work, but it goes no further, being wholly inadequate
to establish anything in the nature of a custom or binding rule, which
necessarily is to apply to proving cases in which there is no special
agreement.

Moreover, the witness, Allen, says he considers himself

bound to work at extra hours without extra pay when there is any
special work to be done, and Mr. Shepperd, who preceded plaintiff
as engineer of the Hotel, says that though he considered 9 to 5 to
be his usual hours, he always worked at extra times without extra pay
if there was any thing to be done. Shepperd’s position, it may be
remarked diﬂ'ers from the plaintiff’s in this that he never resided
in the premises. But taking it that 8 hours a day is a reason
able day’s work for a man steadily employed as an engineer, that
aﬁ'ords no rule in the present case, which turns on the special
agreement between the parties and the particular position which
the plaintiff undertook to ﬁll. The plaintiﬁ' seeks to limit his
duties to those falling strictly within those of an engineer. But he
forgets the words of his agreement which are that he should come
and serve, not only “ in the capacity of engineer,” but also “ make him

self generally useful in any of the works carried on in and con
nected with” the Hotel Company. If the plaintiff's contention be cor
rect, what was the use of inserting the further condition as to making
himself generally useful 'l And if effect be given to that condition,
it is manifest that the plaintiff took upon himself duties, other than,
and beyond, those vof an “ engineer” in the strict sense of the word.
No doubt the agreement is one in which he undertook to make him

self generally useful in works falling more or less within the scope of

.(
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a skilled mechanic such as is the plaintiff

I do not consider that

under the agreement he was bound to attend, or assist in the shop, or to

take charge of storegodowns or the like : but he was clearly bound to
do any thing that was required to be done, and which was within his
capacity, as regards not only the engine room and ice machines, but
also the pumps, water pipes, gas pipe, and any other work of the like
general description. I say any work within his capacity, because the
only skill which he actually professes in his agreement to have is that
of an engineer. If, therefore, he had been called to do work in any
other department, and he was really incompetent to do it—as for in
' stance, if he had been called upon to do some difﬁcult work in gas ﬁt
ting which he had never learnt how to do, and could not do, he would

have been perfectly justiﬁed in saying—“That is beyond me ; I never
was taught that work and do not know it." But nothing of the sort
occurred in this case ; the plaintiﬂ', who in fact was only asked to do
work in which he was to be assisted by native gas ﬁtters kept by the
defendants, refused to touch the gas pipes, and also on one occasion
the water pipes, not because he did not know how to deal with them,
but because he did not Iconsider himself bound to do it. Mr. Shepperd
was not above doing such work, and Mr. Gilbert of J essop and (10., is

of opinion that any such work might well be done by any engineer.
The contract between the parties was this, that the plaintiﬂ" should
come out here and live in the Hotel, and make himself generally use
.ful as an engineer, and as a skilled mechanic, in work of a description
similar to that of an engineer strictly so called. Living under the same
roof as his engine, and having such an agreement as that, it is absurd
to attempt to set up any right of working only a speciﬁc 8 hours a
day, and that only in his engine room. No doubt he was not com
pellable to do more than areasonable and fair amount of work. But
I confess I am wholly at a loss to see what there is unreasonable or
hard in asking the plaintiff to see the engine set to work every mom
ing at 5 A. M., when by the very rules which ordered him to do so,
and which he considered so very severe and unreasonable, ample pro-w

vision is made for his leaving the engine, once it had been fairly set

ageing, in charge of his native assistant On the face of the rules,
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although it is said that working hours were to be from 5 A. M. to
5 P. M., it never was intended that the plaintiff should remain per
petually with the engine : and as a matter of fact, it is proved
that the intention was that the plaintiff, having started the engine,
should not himself work again till after breakfast. The work which
the plaintiff was engaged to do was not unremitting work of any one
kind. He was to live on the premises, and work as, and when, requir
ed, so long as no unreasonable amount of work was put upon him.
Here there has been no unreasonable demand of work, and no attempt
to exact from the plaintiff more than the defendants were fully enti
tled to expect from him. In my opinion the plaintiff in refusing to

work beyond eight hours a day, 'i. e., from 9 to 5 without extra pay,
broke his agreement and disobeyed the reasonable orders of his mas
ters, and the defendants were therefore justiﬁed in dismissing him.
He was further in my opinion guilty of a breach of his contract, and
disobedience to the reasonable orders of his masters, in refusing to
look after the gas pipes and water pipes; and on that ground also
the dismissal is justiﬁable—The suit is dismissed with No. 2 costs.

Suit dismissed accordingly.

‘

REID vs. Sco'r'r THOMPSON “111,00, “LIMITED”.

Master and Sewant—A lleged wrongful dismissals
Coryton with Woodroﬂ'e for Plaintiff.

Egl'i'nton with Wilkinson for Defendants.
This was a suit to recover the sum of Rs. 3,905-8-0
April 15,
the amount of damages alleged to have been sustained
1864
by reason of wrongful dismissal from the defendants service. It

appeared from the evidence that the plaintiff was engaged as an as
sistant, on the _17th of September 1860, by Messrs. Scott, Thompson

and. Go. On the 1st of April 1863, Messrs. Scott, Thompson and Co.
transferred their business to the defendant Company, and the plain
tiff, without any fresh agreement, continued to act as their assistant.

( 173 I)
On the 21st of January 1864 he was dismissed.

The sum named in

the plaint was the amount of wages which the plaintiff would have
earned, had he continued till the end of his engagement in the
defendants employ. The defendants contended, ﬁrstly, that there
was no contract between the plaintiff and the defendant Company,
the proper parties to be sued being the partners in the late ﬁrm
of Messrs. Scott, Thompson and Co. ; secondly, that if there were

any privity between the plaintiff and defendant Company, the plain
tiff had been properly dismissed on account of his insubordinate
conduct and refusal to carry out his employers orders ; and thirdly,
that the amount claimed was in any case excessive, inasmuch as
before the end of his engagement, the plaintiff might ﬁnd other
employment which it was his duty to seek.
The following cases were referred to. Eldcrton vs. Emmens 13
C. B. 508, Backhan vs. Drake 2 House of Lords Cases 666,
Smith vs. Thompson 8 C. B. 4-4, and French vs. Brooke 6 Bing 354.

Levinge, J.—In this case the plaintiff sues to recover damages
for wrongful dismissal alleging himself to be the servant of
Scott, Thomson & Company (Limited), and sets out in his plaint
the damages. The contract is clearly a hiring for four years abso
lute, as appears from the letters. There has been an objection
taken on behalf of the defendants that they were not bound
by the terms of this contract;
for, although, the plaintiff

“may have been a servant of the defendants, yet

the contract

cannot be looked to, to ascertain either the services to be
rendered, or the amount of damages to be recovered, inasmuch as

it was entered into between the plaintiff and Messrs. Scott, Thomp_
son & Co., and not between him and Scott, Thomson dz Company (Limit
ed). That the proper parties, if any, -to be sued were Messrs. Scott,
Thomson & Co., for the present Company had nothing to do with
' their engagements, having merely purchased the business of the
pervious ﬁrm. I fail to see the objection, and consider the Limited

Company liable.

The Company took over all Messrs Scott, Thomp

son’s contracts and servants on the transfer of the business, and did

not hesitate to avail themselves of the plaintiff’s services under the
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contract. I am therefore entitled to look at the contract to ascer
tain the terms upon which the plaintiff served. It is also said that
supposing the plaintiﬁ' made out his case, he is not entitled to re
cover the amount of damages he seeks. The contract was made in
1861 for. four years, and it is contended that, in estimating the
damages fora wrongful dismissal, a jury must have regard to the
probabilities of a person dismissed from any employment ﬁnding
similar employment, and cannot award the Iull amount he might
have earned, if he. had remained till his engagement had expired by
eﬁluxion of time. But if a ﬁrm brings out persons to a distant country
and undertakes to give a return passage, and does not stipulate
for putting an end to the contract on either side by speciﬁed notice,
I think either party is entitled to the full beneﬁt of the contract in
the event of its being put an end to by the other before the expirae
tion of the term of engagement. The question I have here to decide
is, was the dismissal lawful '1 And in doing so I approach the issue

with great diﬂidence, because if I ﬁnd it was, it will be of the great
est moment to the plaintiff, asit‘will aﬁirm that his conduct was

improper, and his dismissal just.

The Court will, therefore, well

weigh the issue, and look at it most favorably to the plaintiff ; for if
the result be against the defendants, it will not be of so much conse
quence to them, as it would be to the plaintiﬁ' if it were against
him. A decree against the defendants would only take a few
rupees out of the till of aprosperous ﬁrm. But the Court cannot
consider which party can best afford to lose, and must be
guided, in deciding whether the dismissal was wrongful, by the
evidence alone. If the servant of a company, or ﬁrm, does not dis
charge his duty faithfully, and is guilty of such misconduct as would
be fatal to good order in the establishment, and that misconduct is

proved, the Court must look to that misconduct and give its
decision accordingly. A servant like the plaintiff, having a res
pectable situation in a respectable company, should be one to set
a proper example in the establishment No servant is bound to do
an unlawful command, and is justiﬁed in disobeying it ; but if the
order be lawful, the servant must obey, or leave the establishment

and take the consequence.

I regret, for the plaintiff’s sake, that I
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cannot say the defendants were wrong in discharging him. I am
forced to say it upon the evidence. I must say I was prepared to
ﬁnd against him upon his own evidence alone. It is clear that he
and Dr. Ferris never got on well together. This he admits himself.
On the plaintiff’s own evidence there are three occasions on which
he did not carry on his duty faithfully and diligently. The contract
does not specify every duty he had to perform. He discharges that
duty only by obeying every lawful order. The ﬁrst occasion of dis
obedience and insubordination is that of the draught given him by
Dr. Ferris, to make up. Dr. Ferris does not remember this particular
instance to which plaintiff speaks ; but it shows out of his own lips
the line of conduct he pursued towards Dr. Ferris, who was the head
of the dispensary department. What was his answer to his superior?
“You are not my master ; I will not be talked to in that way by
you.” Any master would be justiﬁedin discharging a servant who
denied his authority or spoke to him in such a manner. It is con
tended that this matter was condoned ; but I agree with Dr. Ferris :
he was not discharged for one particular act, but for continued in
subordination. The last drop makes the goblet overﬂow. The series
of acts of insubordination culminated in the assault on the coach
man, and he was then dismissed. Perhaps the plaintiﬂ' might have
thought he could enforce his contract, and, therefore, in a measure

courted dismissal. The next matter was the refusal to follow the
written instructions drawn up for the regulation of the dispensing
department. Dr Barry says they were necessary regulations, and not
difﬁcult tocarry out. They were, at at all events, lawful orders;
and if the plaintiff" had any objection to them he should have re
monstrated in a proper and respectful way. The evidence is that
he dashed these orders down. His own statement is that Dr. Ferris
was dissatisﬁed with him, and said that if he did not carry them out,

he must get some one who would. In cross-examination he admits
that he said in reply “ I don’t care a damn.” That may not be a
direct insult to Dr. Ferris as stated in the written statement of
the defendants. i Dr. Ferris has been sworn, and says that the
words used were,“ I’ll see you damned ﬁrst."

Now, if I had to decide

which words were used I should believe Dr. Ferris account in
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preference to the plaintiff‘s A young man who would say as
much as he has admitted he did say, would be very intemperate
and likely to forget what he really said. Both are highly
improper, and his masters would have been justiﬁed in dis
missing him for either. The third instance is his refusal to go to the
godown department when ordered. He admits he refused at ﬁrst to
go, but afterwards he regretted having done so, and went. I must
say the plaintiff’s demeanour to-day has been most fair and candid,
and he has admitted much which goes against him. Therefore I
believe him when he says, though he refused to go to the godown at
ﬁrst, that he was sorry he had refused and went almost at once. That
was a legitimate order, and on his refusal he might have been dis
missed. We now come to the last matter, in which everything cul
minated—the assault on the coachman. That was a wrongful and im
proper act; but if everything rested on that alone he doubtless would
not have been dismissed. The whole of his conduct whilst in the
defendants’ service shows great want of temper, and his language to
Dr. Ferris, coupled with the assault, and all his previous insubor
dinate demeanour justify the Court in saying he was not wrongfuly
discharged. A master has a moral duty laid upon him to protect
every one in his establishment from ill-usage, and not to allow
one of his servants to tyrannize over another. We have Dr.
Barry’s evidence also. I have already said I would be justiﬁed
in decreeing against the plaintiff on his own evidence, but I was
anxious to hear the defendant’s evidence before I gave my decision
against the plaintiff. It is true Dr. Barry has given general evidence
of misconduct, and does not so much speak to particular acts of in
subordination.

He, however, found fault with the way in which he

performed his duty in the dispensary. All that was condoned and
passed over, for he was, no doubt, a clever chemist, and Dr. Barry
to-day speaks highly of his abilities. It is clear he was: no fault
was found with him for compounding. I would, therefore, pass by
what took place whilst he was in the dispensary. But his conduct
in the godown department cannot be passed over. He refused to
obey Mr. Gibbon's order on the Saturday when the goods had to be
packed up to be sent away. Dr. Barry, Dr. Ferris, and Mr. Gibbons
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say that be (Mr. Gibbons) was Reid's superior, but even to-day the
plaintiff says that he does not consider his (Gibbon’s) position enti
tled him to give him an order. In an establishment like this such
insubordination could not be allowed.

It would, if permitted, be

subversive of all regularity and order in the conduct of business, and
result in a serious detriment to the trade of the house. I have given
my reasons at length for saying that this action cannot be main
tained ; but I am unwilling to press too harshly on this young man,
whose faults appear to be those of temper mostly. I will therefore
dismiss it against him with No. 1 costs only, as perhaps it might

otherwise result in his ruin, and the blow is already heavy enough.
Dr. Ferris did offer to pay his passage to England : that 1 have no
thing to do with ; but it shows the defendants are not inclined to
press heavily upon him, and that they are willing to give up some
1 thing. My giving costsﬁQlNo. 1 scale, instead of on No. 2, will not
make much difference to the defendants.
Suit dimzissed accordingly.

IN THE MATTER or JAMES HENRY CAMPBELL, AN INSOLVENT.

The Agent of a Company or private indimklual, whoprocures and
receives parcels for transmission by his employers, or who by his
personal exertions obtains passengers for their Driwk, although he
may be entrusted with the receipt or price of carriage, and is paid
by commission, is not a broker, or trader, within the meaning of
the Insolvent Act.
The Insolvent in this case was a retired Member of the Civil Ser
vice, and had been forsome time since his retirement, Agent to a. DAWk
Company. He now applied for his ﬁnal discharge, and the question
was raised as to Whether he was a trader, within the meaning of that
term in the Act.

d
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Levi'ngc, J.—The matter of this petition coming on this June 15,
day, Mr. Stokoe in behalf of the Insolvent, applied under the 1564~
60th section of the Act relating to Insolvent debtors in India (11
Vic. c. 21), to make the order absolute for the discharge of the Insol
vent in the nature of a certiﬁcate. The provisions of the Act appear
to have been complied with, which direct the notices to be published
in the Indian and London Gazelle, and I am asked to declare that

the applicant is a trader within the meaning of the Act.
Traders under the Indian Act are deﬁned to be—persons who under
6th G. IV., 0. 16 or 5 and 6 Vic c. 122, or any Act thereafter to be

passed, would be deemed to be traders.

Reference may therefore be

made to the 12 and 13 Vic. c. 106, s. 65, which adopts the catalogue of

persons liable to become bankrupts contained in the above mentioned
Acts. Section 65 is as follows :—“All alum makers, apothecaries, auc
tioneers, bankers, bleachers, brokers, brickmakers, builders, calender
ers, carpenters, carriers, cattle or sheep salesmen, coach proprietors,
cow-keepers, dyers, fullers, keepers of inns, taverns, hotels or coffee
houses, lime burners, livery stable keepers, market gardeners, millers,
packers, printers, ship owners, Shipwrights, victuallers, warehousemen,

wharﬁngers, persons using the trade or profession of a scrivener, re
ceiving other men’s monies or estates into their trust or custody, per

sons insuring ships, or other freight, or other matter against perils of
the sea, and all persons using the trade of merchandize by way of
bargaining, exchange, bartering, commission, consignment or other
wise, in gross or by retail, and all persons who either for themselves,
or as agents, or factors for others, seek their living by buying and sel

ling, or by buying and letting for hire, or by the workmanship of
goods or commodities, shall be deemed traders liable to become bank

rupts, provided, 810. &c.”

v

The description the Insolvent gives of himself in his schedule
ﬁled on the 21st day of August 1860, is as follows :—-“ The schedule of

James William Henry Campbell, heretofore member of the Bengal
Covenanted Civil Service, and lately and at the time of his arrest a
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Commission Agent for procuring passengers and goods for transmis

sion by a horse Dawk Company.”
It is stated that the Insolvent had an ofﬁce for the purpose of
booking passengers, and receiving and forwarding parcels, goods and
for transmission
by the toCompany
whomwho
he served.
amerchandise
trader generally
has been deﬁned
be a person
seeks hisNow
liv- I
ing by buying and selling, (wide 12 and 13 Vic. c. 106 s. 65,)—manifestly
a. deﬁnition wholly inapplicable to the description given by the Insol
vent of his own pursuits and mode of gaining his livelihood. Refer
ence must, therefore, be had to the several statutes passed, deﬁning

traders, to see if the Insolvent can bring himself within any of the
different classes, speciﬁcally enumerated as traders. He has been des
cribed to me as a mere servant or agent of the Dawk Company, re
ceiving in lieu of wages, a commission or percentage on the amount
paid by the passengers, or for the freight of the merchandize and
parcels. When an agent is mentioned in the Bankrupt Acts, it is
an agent for buying and selling, and not a mere agent for the purpose
of carrying on the business of some private individual, who himself
may be a trader. The only term in the above section, under which it
has been suggested that the Insolvent will come, is that of “ broker,”
and the Insolvent has been likened to a ship-broker who eﬁ'ects con- .
tracts for freight; and the case of Pott vs. Turner 6 Bing. 702 has
been referred to, where it was ruled “ that a broker is one who makes
bargains for another and receives a commission for so doing, as for
instance a stock broker. But in common parlance one who receives
the payment of freights for the ship owner and negotiates for cargo,
is a broker.” This case also shows that the sentence in the above sec
tion, “ receiving other men’s monies or estates into their trust or cus
tody” is adjective to banker, broker, &c, &c., and is not conﬁned to the
substantive “ scrivener." But although that case decided that a per

son carrying on generally, and for his own beneﬁt, the business of a.
ship broker, and who receives a commission from any number of ship
owners for ﬁnding cargoes for ships, and who was entrusted with the re
ceiptof freight, was liable to be made a bankrupt, as falling within the
deﬁnition of “ broker,” I cannot hold that the agent of a Company
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or private individual, who procures and receives parcels for transmis
sion by his employers, or who by his personal exertions obtains pas
sengers for their Dawk, although he may be entrusted with the receipt.
of the freight or price ‘of carriage, and is paid by commission, is a.
trader, or broker, within the meaning of the Act, and I must, there

fore, refuse this application.
Application refused.

IN THE MA'rrER or SREENARAIN BYSACK, an Insolvent.

The annulli'ng of the ﬁat contemplated by the proviso 0f 11. Vie,
c. 21, s. 8, applies only to cases in. which the original judgment

has been the result of mistake of fact, misappreheiwion, or
fraud.

‘

In this case a party, after lying in prison for 21 days, Oct. 27,
had been adjudged an Insolvent, in accordance with the
1864
provision of sec. 8 of the Indian Insolvent Act, on the em-parte state
ment of a petitioning creditor. An ew-parte application was now
made under the same section (after notice to the petitioning creditor),
to annul the adjudication, on the ground that the debt had since
been paid, and that none of the creditors opposed.
Phear, J.—I consider that the circumstances of this case are not
such as to give the Court jurisdiction to annul the adjudication.
The power of annulling given by the proviso of the section, merely

applies where the original adjudication has been brought about by
mistake, misapprehension, or fraud. Unless it can be shewn that the
adjudication is bad, the machinery of Insolvency must be allowed to
take its course. If the adjudication is good and valid, all the creditors,
whoever they may be, are entitled to what the law conceives to be the

beneﬁt of it; and, therefore, it is that at the subsequent hearing, two
publications in the Gazette of notice to creditors are required, while
this proviso merely directs that notice shall be given to the petitioning
creditor.
Application refused.

(
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TEENARAM 'vs. Rsnnurron.

Applications under Secs. 74 and 75, Act VIII on the ground ﬁrst
mentioned in Sec. 74, must shew, at least, that defendant is about

to leave the Jurisdiction with a view to avoid process, or to delay

the plaintiﬂ‘in the prosecution of his suit. Evidence suﬁioient to
support this must be adduced in all cases.
Warner for applicant moved under Sec. 75 Act VIII for an. Oct. 28,
warrant to arrest defendant under the following circum- 1864
stances. It appeared that the plaintiff had accepted a Bill for the
accommodation of the defendant who was one of the members of a ﬁrm
carrying on business in, Calcutta. On the Bill coming to maturity, the
acceptor had been obliged to pay, and upon calling on defendant to
reimburse him, he"discovered that the place of business of the ﬁrm
was shut up, and was unable to ﬁnd defendant.
Phear, J.-—In this case I am not satisﬁed that the defendant is
about to leave the jurisdiction with intent to avoid process, or to
delay the plaintiff in the prosecution of his suit, without which cir
cumstances, at least, the Courthas no jurisdiction to grant a Warrant.

For it is not contended here that the defendant is removing his goods
within the meaning of the section.

The plaintiff has however

made out a case of considerable suspicion, and I will grant a summons,

calling on'defendant to shew cause, why he should not give security to
answer any judgment, which may be given against him in the suit.

Possibly, the circumstances connected with the service of this sum
mons, may furnish information which may enable me to grant the
application originally made.
Two days afterwards Warner renewed his application, producing
an afﬁdavit which set forth that an unsuccessful attempt had been
made to serve the summons, that the defendant and his partner were
still out of the jurisdiction, that their place of business was entirely
closed, and that none of the people in the neighbourhood knew where
they were. The afﬁdavit stated, moreover, that the summons had
been posted up at the door of the defendant’s house.
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Phear, J.—I consider that the facts now adduced, combined with
those laid before the Court in the ﬁrst occasion, and the fact

that the defendant has failed to appear, are sufﬁcient to justify me in
granting the application. The warrant may issue.

Application granted accordingly.

RAMMONEY Dossrn 'vs. BRIOJOLOLL DAY.

In all suits under Act VIII, the party on whom the burfhen of proof
rests is entitled to begin, whether such suits be of the nature of suits
in Equity, or of wits at Common Law.
This was a suit for partition. The defendant set ita will, August 12,

and in her written statement admitted that the plaintiff

1864

wasentitled to what she claimed, should the will not be established.

Woodroﬁe, for defendant, claimed the right to begin. The burden
of proof rested on the defendant, and the defendant was, therefore,

entitled to begin.

This had been ruled in the case of Sreenw-ncy

Dossec 'vs. Hurrakisto Daw, which was a suit in the nature of a suit

in Equity.

Graham, for plaintiﬁ‘, admitted that defendant would have been en
titled to begin had this been a suit in the nature of an action at Com
mon Law.

But this was in the nature of a suit in Equity, and the

' plaintiff was, therefore, entitled to begin.

The cases in which it had

been ruled under the new procedure'that the defendant was entitled
to begin, were cases in the nature of actions at Common Law.
Macpherson, J., said, that under Act VIII no distinction could be

drawn between suits in the nature of suits in Equity, and suits in the
nature of actions at Common Law. It was allowed that the right had
been claimed and admitted in some cases, and there was no reason

why it should not prevail in all.
begin.

The defendant must be allowed to
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RAMNARAIN PODDER vs. EZEKIEL stv,

Iu an Application made under Sec 81, Act VIII, the Court must be
satisﬁed that a removal of goods is being made, or about to be
made, with a view to evade the execution of a decree in a

speciﬁc suit, though it is not necessary that the suit should be
actually commenced at the time of their removal.
Lowe for the applicant moved to enter a plaint on the
Oct. 26
ground of urgency, and asked for an order calling upon the
1864
defendant to furnish sufﬁcient security to fulﬁl any decree which
might be passed against him under the provisions of Sec. 81, Act
VIII.
It appeared from vivd voce evidence taken before the Judge, that
defendant carried on business as a Merchant, his practice being to
buy from time to time rice, jute, and such like commodities, and to

sell them immediately to shippers, taking the goods straight from his
vendor to his vendee, without putting them intermediater into any
godown. Several plaints had been ﬁled against the same individual.
The period of credit had in each case elapsed, and upon the vendors
attempting to get”their money, they found defendant’s ofﬁce closed,
and-that he _was not to be found. Upon these grounds the application
was made.
'
Coryton opposed on they ground that the defendant’s dealings with
his property were merely in accordance with his ordinary course of
business, and not a disposal of it, or of any portion of it, with a view
, to any prospective execution.
Phear, J. said, that he would admit the plaint, but must

refuse

the other portion of the application He thought that in cases of
this kind the Judge must be satisﬁed that the removal or disposition
of property complained of by the defendant, was about to be
made with a view to evade or delay the execution of a decree, which
the defendant anticipates the plaintiff may obtain against him in
the speciﬁc case. It was not necessary that the suit should be
actually commenced, but merely that defendant should be acting
on the supposition that it would be. The circumstances in this case
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did not disclose any such intention on the part of the defendant.
The application must, therefore, be dismissed with costs.

Application dismissed accordingly.
PRINCE GOLAM Mmomnn '08. THE CALCUTTA CLUB.
Under the New Procedure the Court will not entertain an
application on Summons for the discontinuance of a Suit.
This was a suit praying for a. declaration that the defen~ Sept_ 15,
dants had forfeited their right to the lease of the premises
1864
occupied by them in Chowringhee Road, on the ground that they had
neglected to pay a months rent for more than ten days after it became
due, which it was provided under the lease should work a forfeiture.
Eglinton, for defendants moved upon summons, that the suit be
discontinued on the defendants paying to the plaintiff the rent due,
together with all interest and costs incurred by the plaintiff up to
date. The rule in Equity was to relieve against a forfeiture for the
non-payment of rent,

when the lessee paid what was due.

Such K

an application might, under the old system, be made upon summons,
and there was nothing in the procedure under Act. VIII to change
the practice.
.
Wood'l‘oﬂe, for the plaintiff objected on the ground that no
aﬁidavit had been ﬁled making a case for the defendants upon the
merits, and that the wording of the lease took the case out of the
general rule of Equity. Under the new procedure there was no au
thority for such an application being made upon summons.
Macpherson, J., said, he entertained

no

doubt but that the

forfeiture ought to be set aside on payment of whatever was due.
He was not, however, satisﬁed that such an application could be
made on summons under the present procedure of the Court. The
proper way seemed to be to raise the question at the hearing, when
if the plaintiff appeared to have persisted in proceeding after an
offer of this kind had been made to him, it would be for the Court

to say whether he would be entitled to any costs accruing after such
offer. The motion must be refused : the question of costs would be
reserved till the hearing.
_

Application refused accordingly.
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Ewmo AND 00. 'vs. GRANT, SMITH AND 00.

The ground upon which a person is restrainedfrom using another‘s
trade mark is, that he is gaining an advantage by the use of a

particular trade mark, which is the property of another. It is
not necessary to prove intentional fraud, or to shew that persons
have been actwlly deceived. It is s'uﬁicient, if the Court be
satisﬁed,
that the
resemblance
is such
as would be likely to cause
the one mark
to be
mistaken for
the other.
i '

The Advocate-General with Woodroﬁ'e, for the Plaintiff.
Eglinton With Paul, for Defendants.
This was a suit brought by the plaintiffs to restrain the de
fendants from selling acertain description of goods knownas “ Turkey
Reds,” with a ticket or device bearing an elephant aﬂixed thereto,
which the plaintiffs alleged to be a colorable imitation of a cer
tain ticket to the exclusive use of which they claimed to be entitled.

The case was partly heard last year before Sir M. L. Wells, (Hyde’s
Reports for 1863 p. 1), but the evidence which was then given being
very conﬂicting, his Lordship adjourned the case, in order that a
commission might be taken out for the examination of certain parties
in Scotland. That commission having been returned, the case was
now tried upon the whole of the evidence.
Levi'nge, J.—The plaintiffs sue for an injunction to restrain March 2151;,
the defendants’ ﬁrm from using on Turkey-red dyed goods,
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trade marks, or tickets, alleged to be colorable imitations of the trade
mark of Archibald, Orr, Ewing & Co., of Glasgow, ﬁxed by them upon

their Turkey-red dyed goods imported into India, and sold by the
plaintiﬁ's as their agents.

The plaintiffs and defendants are both Commission Agents; the
defendants acting in Calcutta for the ﬁrm of Sterling and Co., of

Glasgow.
The plaintiffs say that A. O. Ewing and Co. have been in the
habit of importing their Turkey-red dyed goods into India marked
a
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with a peculiar trade mark, stated by the witnesses to be known in
this market as the “ Hathee ticket," being a device of an elephant
carrying two men, printed in gold on a green ground, with the
words “Warranted Turkey Red,” printed over the device of the
Elephant. The plaintiffs allege that this trade mark has been
used by them for a peripd of about 14 years, and long previous to
the use by the defendants of the colorable imitation complained of.
They further charge that the trade mark used by the defendants
is calculated to deceive native dealers and others, by its general
resemblance to that of A. O. Ewing and Co.’s, and thereby to
prejudice the sale of their goods.
The plaintiffs, in their written statement, allege, that in Novem—
ber 1860, Sterling and C0. sent to Messrs. Schoene, Kilburn and

Co., of Calcutta, Turkey-red dyed goods, bearing a label very closely
resembling that used on the Turkey-red dyed goods sold by the
plaintiffs. That the plaintiffs threatened to apply for an injunction,
but Schoene, Kilburn and Co. agreed to remove the ticket, and

Sterling and Co. acquiesced in this. They say, beyond that infringe
ment, they never heard of any further or other attempt until the

20th February 1863, when they found that a colorable imitation of
their Hathee ticket was being used upon Turkey-red dyed goods
received from Sterlihg and Co., and sold by the defendants, and the
plaintiffs believe that the difference between the two tickets is not
such as would strike natives, unacquainted with the English language,
who are the principal buyers of such goods.
The general nature of the defence to this suit is to be found in
the written statement put in by Mr. Steel, a partner in the ﬁrm of
Grant, Smith and Company. He alleges that it is not the fact that

by the use of the Elephant 0r Hathee ticket, every merchant or
dealer, European or Native, would understand to he meant goods,
imported by Ewing and Co. Also, that there have been for many
years several kinds, both of Turkey-red dyed and other piece goods
bearing the Elephant tickets, sold in Calcutta by different ﬁrms here,
as agents for parties in Europe. I shall at once observe that there

is no complaint made, nor any issue raised, as to the use of any
marks bearing a. design of an Elephant device on any other species
of goods than Turkey-red, and the complaint is solely conﬁned
to the use of a colorable resemblance to the Elephant ticket used
on Turkey-red dyed goods imported by Ewing and Co. Mr. Steel
goes on to allege, that the device of an Elephant, as the mark on
piece goods of all descriptions is a very common device, and is, by
no means, conﬁned to Calcutta, but is very extensively afﬁxed on
piece goods shipped to all ports in the Indian seas. Here, again, I
would observe, that there is no issue raised as to the use of an Ele—

phant mark that does not resemble or closely imitate the plaintiﬂ's',
nor any complaint of its use elsewhere than in the Calcutta market,

and no proof has been given of the use of an Elephant mark; resem
bling that used by the plaintiffs, and so imitated as to be calculated
to mislead in any other market in India. Supposing that the
defendant could establish the use. of the mark complained of

in goods imported to China, or any ports in the East, they
would have to establish the use with the knowledge of the plaintiff.
If they could do so, it would be some evidence of an acquiescence
in the right of the defendants, to the use of a similar mark, in
whatever market they pleased to send their goods, marked with
A. O. Ewing’s trade mark. But there is no distinct evidence on
the record to support such a. case.
These observations are, of course, to be taken subject to the ques

tion, whether the plaintiffs can sustain by proof a. prior title or right
to use this peculiar trade mark. If they can, then undoubtedly they
acquire a property in this peculiar Hathee ticket as their trade mark
on their imported Turkey-red dyed goods into the Indian market,
and they can successfully call on the Court to prevent the use of any
mark closely resembling theirs, and manifestly calculated to mis
lead purchasers.
The most convenient form I can adopt in giving judgment is
ﬁrst, to address myself to the law relating to trade marks, and
bearing on the issues to be decided in this case, and afterwards
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discuss the evidence and material facts put forward on each side.
There has been some discussion during the progress of this case as
to whether there can be a property in a trade mark ; but I do not
consider that question of much importance, one way or the other,
in deciding the suit. V. C. Page Wood is reported to have stated
(wide Collins (f; 00. vs. Brown, 3 K. and J 426) that “ it is now set
tled law that there is no property whatever in a trade mark, but that
a person may acquire a right of using a particular mark for articles
which he has manufactured to the exclusion of every body else".
And Sir John Romily, in Hall vs. Barrows (9 Jur. N. S. 483,
also reported in 32 L. J. Ch. 548) gives his opinion on this point
with great force :—-“It is clear", he says, “ from a variety of decided
cases, that a manufacturer, who has originally stamped his goods
with a particular brand, has a property in his mark at law, and can
sustain an action for damages for the use of it by another. It is also
clear that Courts of Equity will restrain the use of it by another per
son. It has sometimes been supposed, that a manufacturer can only
acquire such a property in a trade mark, as will enable him to main
tain an injunction against the piracy of it by others, by means to
a long-continued use of it, or at least, such a use of it as is suﬁicient

to give it a reputation in the market where such goods are sold. But
I entertain great doubt as to the correctness of this view of the
case. The interference of a Court of Equity cannot, it appears to me,
depend on the length of time the manufacturer has used the mark.
If the brand or mark be an old one formerly used, but since dis

continued, the former proprietor of the mark undoubtedly cannot
retain such property in it, or prevent others from using it.

But pro

vided it has been originally adopted by a manufacturer, and has been

continually, and still is used by him, to denote his own goods when
brought into the v‘ruarket and offered for sale, then, I apprehend, al

though the mark may not have been adopted a week, and may not

have acquired any reputation in the market, his neighbours cannot
use that mark ; were it otherwise, and were the question to depend

entirely on the time the mark had been used, or the reputation it
had acquired, a very difficult, if not insoluble enquiry would have to
be opened in every case, 'viz. whether the mark had acquired in the
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market a distinctive character denoting the goods of the person who
ﬁrst used it. The adoption of it by another is proof, that he considers
it likely to become beneﬁcial. If the manufacturer, who ﬁrst used it,

were not protected from the earliest moment, it is obvious that
malicious and pertinacious rivals might prevent him from ever acquir
ing any distinctive mark or brand to denote his goods in the market,
by adopting his mark, however varied, immediately after its adop

tion or change by the person who originally used it. This evil would
not be avoided by putting his name in full, for, if the name of the
manufacturer were a common one, it would be difﬁcult for him to point
out to the public what goods were or were not manufactured by him.”

Such is the opinion of Sir John Romily.

I consider the law would

recognize no property in the fanciful creation of a mark or ticket in

tended to be used as a trade mark, and not followed up by a use! ;
but that, after the use of an original mark on the manufactuier’s
goods in a market, no matter for how short a time, a property is ac

quired in the trade mark sufﬁcient to disentitle any person to pirate
it with impunity, and this property would continue until it has been

proved by evidence that the proprietor has abandoned it. Once hav—
ing established by evidence a distinct and sole use of the mark, no
one else has a' right to put the same mark on his goods, and thus to

represent them to have been manufactured by the person who origin
ally used that particular mark. As stated by V. C. Page Wood (see
Collins and 00. vs. Brown, 17. 427), the simple question in these cases
ig,-“has the plaintiffs, by the appropriation of a particular mark, ﬁxed
in the market where his goods are sold, a conviction that the goods ‘
so marked were manufactured by him i and if so, and if no one else
has been in the habit of using that mark, another man has not the
right to use that mark, so as to commit the fraudulent act of palming

off his own g00ds as being the goods of the person who is known to
havc been in the habit of using it.” A. O. Ewing and Sons, as
I shall presently point out, appropriated the trade mark in 1845, and
ﬁrst used it in the Calcutta market, and in 1852 improved upon it,
and thence downwards acquired by use, the exclusive rightto their _
Hathee ticket, the gold Elephant on the green ground, and thus are

clearly within the principles laid down in the above authority.

Again,
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intentional fraud is not necessary to be proved in these cases, and
it would, he observed, if it was for the use of the mark itself, mislead

the public into the belief that the goods were the manufacture of the
trader, who had, by use in the market, acquired the exclusive right to

the trade mark ; see Edelston vs. Edelston 9 Jur.
Cartier vs. Ca‘rlile, 8 J ur.

N.

S.

Ch:

479.

In

184', Sir John Romin holds

that if it be found that the mark complained of, is a colorable imi
tation of the plaintiff’s mark, it is quite immaterial whether the
defendant intended to imitate it, or whether he knew that it belong
ed to any particular individual. The ground upon which a person is
restrained from using another’s trade mark is, that he is gaining an
advantage by the use of a particular trade mark, which is the private
property of another. If that principle were not followed, a man
might imitate the mark of another person of great value, taking care
not to know anything about it himself or to whom it belonged. That
Sterling and Sons did intend to imitate the plaintiﬁ's' mark in 1859,
I shall show beyond all doubt, and they carried their intention into
effect, and I have no doubt the same intention existed in 1855 and

in 1857, and throughout the whole course of conduct pursued by them.
It is also clear that the plaintiffs have a right to follow the colorable
imitation to any country where they have acquired the exclusive
right to the user, and restrain any person in that mark, although he
may be perfectly innocent of any fraudulent design ; on the princi
ple that any fraud may be redressed inthe country in which it is
committed, whatever may be the country of the person who has been
defrauded. The case of Blanchard vs. Hill, 2 Atk 484, heard before
Lord Hardwicke, where he refused to restrain the defendant from

making use of the great Mogul as a stamp upon his cards, has been
cited before me by Counsel for the defendant, and Lord
Hardwicke seems to hold that an injunction will only be granted,

when the use of the trade mark is being made, with the frau
dulent design of putting off an inferior article on the public by
this means, or to draw away customers from another. But it will
be seen from the cases I have mentioned, and the principles to be
adduced from them, that the above case does not exactly represent
the true state of the law, and would not, as stated by Sir John
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Romin in Hall vs. Barrows be followed at this day, notwithstanding
the high authority of Lord Hardwieke’s name, to the extent to which
it was carried, and on the grounds on which it is then rested. Lord
Westbury has held in a very recent case (Edelston Vs. Edelston)
that it'is not necessary for relief in Equity that proof should be given
of persons having been actually deceived, and having bought goods
with the defendant’s mark under the belief that they were of the
manufacture of the plaintiffs, provided that the C0urt be satisﬁed
that the resemblance is such as would be likely to cause the one
mark to be mistaken for the other. I mention this principle as it
was alleged in the course of the argument for the defendants, that
the plaintiffs had not proved that they had been injured in their trade,
nor had they produced any witnesses from the Bazar to prove that
they had been deceived.
I shall now turn to the evidence.

I have no doubt, whatever,

indeed there is no room to doubt, that A. O. Ewing & Co., ﬁrst used
the gold Elephant on the green ground, which I shall in future call
the Hathee ticket, on Turkey-red dyed goods imported into the
Calcutta market. Prior to the year 1852, a very material date in
this suit, they used a mark bearing a device of 4 gold Elephants on
a. green back ground. This is Exhibit “L” Whether that ticket,
which in dimensions is precisely the same as the trade mark now
used, was placed on their goods as one ticket, or distributed into
four, there is no evidence.

If parted into 4, each ticket would then

be a fac simile of the one used .by the plaintiffs in 1852. This
partition of the ticket into four is only a. suggestion of the defen
dants’ Counsel, supported by the not very satisfactory evidence of
Mr. Robert Scott, taken under the Scotch Commission. When on
cross examination he says—“ If we used the ticket marked “L” at all,

it might have been used in 1852 and onwards, because we always

had small tickets of the same design as the large ones.
all it might have been for two or three years.”

If used at

This is not positive

evidence, and does not refer to the mode of use prior to 1852. Mr. Scott,

on a subsequent day, however, proved an extensive use of the ticket
L, but in what form he does not say, by A. O. Ewing 8: Co., since 1846,
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and produced the cngraver’s bills and receipts for many thousands.
Mr. Miller, a partner of the ﬁrm of A. O. Ewing & 00., also proves
that ticket “L” was used on goods sent to Calcutta by his ﬁrm
during the whole time he was partner, 'viz. from June 18% to
Jnae-1855.
It is important to notice that A. O. Ewing and Co. ﬁrst started in
business in the year 184-5, and the block from which ticket “L” was
taken, was designed and engraved prior to the year 1841 ; hence the
defendants take up a strong position with regard to the trade mark.
They prove that, prior to 1852, it was supplied to other Glasgow
Houses than to A. O. Ewing and Co., and it is clearly proved that it was,
and that it existed before that ﬁrm was founded. But there is no
proof that it was used for the Indian market by any ﬁrm, other-than
A. O. Ewing and Co., or any proof given of its use any where else.
Hence, there does not appear in the evidence any bar to the plain
tiﬂ's’ acquiring a property in this mark, by actual use. The mere
designing a trade mark, unless followed up by a. user, confers no
' property in the mark.

I come now to deal with the next material evidence relating to
the plaintiffs’ right to the exclusive use of this mark.

It is satisfac

torily established that A. O. Ewing and 00., in the year 1852, had
engraved and thenceforth used the trade mark, Exhibit A, which is
apparently an enlargement of one of the four Elephant designs on
Exhibit L. This trade mark they continued to use on goods shipped

to Calcutta'down to May 1860, and in the trade mark they insist
they have acquired such property either from 1852, or the ﬁrst user
of Exhibit “L” in the Calcutta market, as will enable them to

prevent any infringement or use of any colorable
mark by any other ﬁrm. Ewing and Co. made
in the ticket, not in any way altering its character
trade-mark, but apparently for better security,

imitation of the
a further change
as their distinct
and as aﬁ‘ording

an additional warranty to dealers, 'both European

and Native,

by afﬁxing their names in English, Bengalcc, and Nagrec, on the
label. This addition to the label which, in my judgment, does not
affect the already acquired title to the use of Exhibit A, or any
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ticket resembling it, was made on the ‘2nd day of May 1860, and

the label is now the one in use by them.

So much for the plaintiff”s

proof of the user of the Hathee ticket. A large body of evidence
has been given relating to the use by the plaintiffs of a smaller
ticket varying at different times, simultaneously with the larger
ones, and it has been argued that this shews they had no deﬁned

ticket; or that they set up no right to any particular mark ; but I
have no hesitation in holding that they had a perfect liberty to
resort to as many sizes as they pleased, or to the alterations they elf
ected in the ticket, without parting with their acquired right to the

exclusive use of the Hathee ticket, for none of these changes really or
materially altered the leading characteristics of the ticket, or made
it the less Ewing Company’s trade mark for their Turkey-red dyed
goods, and it will be seen on reference to Hall as. Barrows that I

am supported in that view by the authority of that case. With
these observations I dispose of the evidence as to the small tickets.
As to the multitude of other and different Elephant marks produced
to the Court, they have but little to say to the merits of this case,
many of them not even approaching to a resemblance of the plain
tiﬂ's’ trade mark. I have disposed of the defendants’ evidence as
to the use of Exhibit L. There is no attempt shown by the
evidence to establish a title to an Elephant mark resembling the
plaintiffs’ until the year 1855, from which date they allege a right

and property in a trade mark resembling in all its general features
the one used by the plaintiffs since 1852, down to the present day.
They cannot fall back on the use of Exhibit “L,” for there is no
evidence that they or any one else, save the plaintiffs, have used the

mark in the Indian market, and for ought the Court can tell from

the evidence, it may never haVe been placed on a single bale export
ed to any market in the world by any other ﬁrm. The mark en
graved for Sterling and Co’s use in 1855, is Exhibit “ A-A” very
closely resembling Exhibit

“ F,” the mark complained of.

The

defendants prove the engraving of this ticket in 1855, and produce
the drawing from which it was taken. I have no hesitation in
ﬁnding as a fact, that exhibit “A-A" so closely resembles the trade
mark of the plaintiffs in the general features, as to be a colourable
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imitation of their trade mark. The designer of this so~called original
trade mark states, to use his own words, that he was aided in

making the design‘from impressions contained in the Illustrated
London News of, Ithink, 1854, but I am not sure of the precise

year, and I candidly confess, I think the additional aid he obtained
was from the plaintiffs’ mark, no matter from what source be pro
cured it, in Glasgow. Supposing that the mark or ticket when
completed resembled by accident the trade mark of the plaintiﬁ's,
that, I apprehend, would he no decision to this suit, inasmuch as the

use of a similar trade mark, innocently and without fraud, by the
defendants, subsequent to the acquired property in the plaintiffs,
ought to be restrained 0n the ground that it is calculated to mislead
the public and injure the plaintiffs. Ticket “F,” complained of very
nearly resembles exhibit “ A-A," but the alterationis scarcely notice
able, and I believe has been effected by an erasure and the ﬁlling

up two or three small palm trees.

I have now to

allude to

two other tickets put forward by the defendants, and which are
material to notice, viz.

“ C" and“ G-S.” Exhibit “C,” I am now justi

ﬁed in saying, is not distinguishable from the' plaintiﬂ's’ trade mark
Exhibit “A,” except upon a very minute examination. It was the
use of this ticket in 1860 in the Calcutta market which ﬁrst came to

the plaintiﬂ's’ knowledge, and up to that date there is no reliable evi
dence 0n the record, that Sterling and Sons ever introduced Turkey
red dyed goods into the Indian market with any of the marks pre
viously mentioned, although there is a general statement of Mr. Steel's

to the contrary, to which I shall presently have to advert. Mr. Yule
has stated that he had seen ticket “ F’' sent on goods exported by Ster
ling and Sons to the East, but gives no date, and does not say whether
it was used on Turkey-red dyed goods, or that the goods were sent to
the Indian or Calcutta market ; and on reference to the body of testi
mony given for the plaintiffs, I allude to the evidence of Mr. Kilburn,
Mr. Williamson, Mr. Mackey, and Mr. Grant, all lead to the one
conviction ; viz, that before 1860, Sterling and Co. did not attempt to

dispose of their Turkey-red dyed goods bearing a trade mark resem
bling the plaintiffs; on the contrary, it would appear, they used _a pe
lican, and a vase, or some other design on their Turkey-reds.
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It appears to me to be clear, when ﬁrst Sterling and Company
thought of using the trade mark closely resembling the plaintiﬁ‘s’,
as

well

as their object.

Messrs

Lyall, Rennie and Co, were

Messrs Sterling and Co.’s agents in the year 1859, and wrote
a letter to them, dated the 8th September 1859. This has been
produced, and given in evidence with Sterling and Son’s reply
thereto,

dated , the 3rd November

1859.

Messrs.

Lyall,

and

Rennie, after calling attention to the subject of the tickets used by
Sterling and Sons, and stating that “ your T. R. Mulls likewise do
not meet with much attention, but this'is attributable partly to a
change in ticket, the one now used being a Buffalo’s head, whereas

the one you used formerly went by the name of the Horse ticket, on
account of the design it bore, and was well known in the market. A
change of ticket should never be made, unless particularly pointed out
by us, as doing so often proves injurious to the sale of-the goods," go
on to give the following suggestion 2—“ We enclose a ticket now used
by Ewing and Company ; it is a great favourite, and we would
recommend your adopting something of the sort for all your goods
with the exception of the carries, scarfs and handkerchiefs.” The'
ticket enclosed, is plaintiff's Exhibit A.” Sterling and Sons in answer,

acknowledge the receipt of that letter, and state they have given
their best attention to its contents; it also contains the following
passages :-— “ We would also wish you to keep your eye closely on
the imports of Ewing and Co. and at all times send us home sam
ples of any patterns or style that may be preferred to ours.” * * *
Respecting your remarks in the letter of 8th September on the change
of our ticket, Mr. Wright has written for them, and 'we have
only further to say that we are getting ready at close imitation
of the favorite Ticket you enclosed, and which we intend to adopt in
future.“
After that letter, what becomes of the argument put forward, that

the ticket Exhibit “ C ” which came but subsequently on Sterling
and Sons goods, was not an imitation, and what becomes of the defen

dants arguments that Sterling and Sdns had acquired a property in
their trade mark in 1855, or

earlier, in

the face of an

avowed ad
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mission that they prepared a trade mark in 1859 to closely imitate
the plaintiff’s trade mark 'Z T0 the eye of any person, European or
Native, this trade mark“ C," as well as Exhibits “F " and “G. S.,” are

what they professed to be,—trade marks calculated to deceive Native
dealers and others by their general resemblance to that of the plaintiffs,
and were used in this market, not accidentally, or as the bond ﬁde
trade marksof Sterling and Sons, but by design and alrangement, and
I endorse the statement of V. C. Page Wood in Collins
C0. vs.
Brown. Short of indictable offences, nothing can he more discredits
ble than this course of proceeding. The plaintiffs became acquain

ed in January 1861 with the use of Exhibit “C” 0n Sterling and Sons’
Turkey-red dyed goods, sent to their agents Schoene, Kilburn and

Company, and wrote a complaint on the 7th day of January to Ster
ling and Sons, and on the 8th received a reply in reference to the
complaint, and. I cannot avoid alluding to this correspondence.
They state in this letter the following excuse: “ On examination
We ﬁnd that the goods referred to were an order we had received,
but which owing to late delivery were thrown on em hands; we

were consequently induced to ship them on our account, and, as
in

doing so, we wished to avoid our usual mark, without, however,

intending to interfere with the mark of any other house, our shipping
clerk adopted the one in question. We had no intention of
following out the mark and ticket, but now that the matter has been

brought before us, you may rely that we shall not again recur to
them."
Now, what does this letter prove ?

To my mind, ﬁrst, an admis

sion of an infringement of the plaintiﬁ's’ trade mark ; secondly, the
admission of the use of a different usual trade mark by Sterling and
Sons on Turkey-red dyed goods; thirdly, an admission that A O.
Ewing and Co., had a property in the trade mark infringed, and
fourthly, I regret to say, that it convinces me that the ﬁrm of Ster
ling and Sons were not acting fairly and honestly in the matter.
Reading this letter with their former letter of the 3rd November,
1859, would any person of ordinary intelligence believe that the
trade mark was placed on the bales delivered in Calcutta in 1860.

(197)
for the reasons set out in Sterling and Co.’s letter of the 8th
January 1861 't' I think their conduct is highly blameable. After
that letter I protest I cannot see what ground the defendants have
now for alleging that the plaintiffs acquired no title in the trade
mark. But I have other matters that I am obliged to advert to
before I can close the full consideration of the evidence. After the
withdrawal by Sterling and Sons of the ticket “0.,” the plaintiffs
heard no more of any attempt to infringe their trade mark until
December or January 1863, when they learnt that the defendants
were selling Turkey-red dyed goods imported by Sterling and Sons
bearing an Elephant ticket, closely imitating their trade mark. The
mark complained of is Exhibit “ F.”
,As to the identity of the trade mark used by them, the defendants

endeavour to show that the plaintiffs are not exactly aware of what
ticket they impeach, and as proof, they show that Mr. Murdock
identiﬁed Exhibit “ G-S ” as the one complained of, which has Wm.
Sterling and Sons, engraved on it, whereas, Mr. Ewing under the

Scotch Commission swore that “ F” was the one complained of. But
ticket “F.” was put into his hands. On examination I must say it
was most natural he should say it was the one complained of, as
they so nearly resemble each other. Both, or either, are, in my
opinion, colourable imitations of the plaintiffs’ trade mark.
I cannot pass over the evidence given by Mr. Steele without
observation, inasmuch as he goes further than any other witness in
attempting to make out a case for the defendants. Mr. Steele asserts '
in his aﬂidavit sworn to oppose the injunction, that “ Sterling and
Sons have for the last 10 or 12 years used on Turkey-red dyed goods,
shipped by them to Calcutta for sale, the ticket complained of, and
which is annexed_as Exhibit“ G-S” to Henry Murdock’s afﬁdavit,
and I myself during that time have known the said ticket so now
complained of, on goods so sent out to this and other Indian markets
by the said Messrs. Wm. Sterling and Sons.” If this statement
of Mr. Steele was supported by any evidence, it would make
a strong case for the defendants, but it seems to me to be
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wholly destitute of foundation. There is no evidence to show that
Sterling and Sons sent Turkey-red dyed goods to the Calcutta market
with any mark resembling the plaintilfs, before 1860 ; again, “G-S"
is certainly only a reproduction of Exhibit “F,” which Yule has proved
to have been produced in 1657 from the design “A-A,” engraved in
1855. I have little doubt that after the compulsory withdrawal in
1861 of Exhibit “C,” the defendants fell back on Exhibit “ F” or “ G-S."

If “ G-S." as alleged by Mr. Murdock, and the use of which is sought
to be restrained, it was the old mark with the addition of Sterling
and Sons placed on it, and the blotting out of two small palm trees,

under the Elephant’s trunk, or if Exhibit “ F," as attempted to be
shewn on the cross-examination of Mr. Ewing, it was the ticket as
reproduced in 1857. So Mr. Steele’s'evidence as to the use of this
ticket for the last 10 or 12 years cannot be relied on, and it is to be

regretted that the same assertions are to be found veriﬁed in his
written statement ﬁled in this cause. Looking then to the ticket
complained of, and to the evidence in this cause, I have no hesita
tion in holding that the plaintiffs have, ever since the formation of
the ﬁrm, established a right to the use of the ﬂathee ticket proved
in this case, and that the mark used by the defendants is a coloura
ble imitation of the trade mark belonging to the plaintiffs. I, there
fore, direct a perpetual injunction against the defendants to restrain
the use of the plaintiffs’ trade mark. The defendants to pay to the
plaintiffs costs to be taxed on scale No. 2
Decree accordingly.

S. M. BAMASOONDERY Dossns 'vs. NILMONEY CHUNDER AND ornsns
Ewccptions t0 rlfaster’s Report.

The Advocate-General with Newmarch and Woodroﬂe, for plaintiff.
Egli'nton with Hyde, for defendants.
'
The plaintiff in this case was the widow of one August 8th,
Mudoosoodun Chunder, who was the son of one Ram-

1864

tonoo Chunder and brother of the defendants. The brothers had lived
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joint in food, worship, and estate. The object of the suit was to
establish the Will of Ramtonoo,. and to ascertain the plaintiff's

rights therein.

’

On the 19th of August 1861, it was referred to the Master to
take an account. He reported that at the death of Mudoosoodun
his one-ﬁfth share of the accumulations and increase of the joint
property moveable and immovable of Ramtonoo, amounted to Rs.
87,227-12-11. This report was excepted to by both parties, and the case
now came on for argument upon exceptions.

Peterson, J. Before I decide upon any of the points men
tioned in my minute of the 10th ultimo, I think it right to remark
on the evidence, oral and otherwise, given by the defendants in res

pect of the items on which I required information, and as to the I

general mode in which the case has been conducted by the defen
dants.

This case was referred to the Master as far back as the 9th of

August, 1861.

The defendants, the accounting parties, ﬁled their

ﬁrst state of facts on the 17th day of January 1861 : they kept
ﬁling in pursuance of the orders of the Master further and better
states of facts, delaying the suit in every way. The facts relating to
the account of the estate after Mudoo’s death were ﬁled in March
1863, and subsequently mentioned. The state of facts relating to the
estate, at the different statement of facts ﬁled, are throughout, as far as

I can see, full of false statements. With regard to one item in the
account of Ramtonoo’s estate, namely, the charge of a very large
sum for pickaxes, I have already, in my remarks on the exceptions
ﬁled by the plaintiff and defendant, made some comment.
No
doubt there is some excuse for inaccuracy, in respect of states of

facts relating to the years, when the books of account were destroyed
by damp, and white ants (on which point I shall have to make some
comments), but there can be no excuse as to false suggestions in
respect of accounts when the books are in existence, and where, in
such cases, false suggestions are made, they must, in my opinion,

have been wilfully made for some improper motive. Unfortunately,
states of facts are not put in on oath, saving just exceptions and
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errors; and although they are generally accompanied by the craving
leave to add, alter, or amend, as they may be advised, the leave crav

ed does not allow them to suggest a falsehood, but simply to enable a
party to exercise the power of adding and amending. I feel it
my duty to make these remarks, because I shall point out_ glaring
instances that I consider attempts to deceive the Court, with a. view

of bolstering up accounts utterly false. The states of facts I am
about to refer to, not only adopt entries from the books which must
have been known to be false, but also (whatever may be the value

of the books as evidence) omit in some places true accounts, and in
other places insert false items. In the state of facts ﬁled on the
23th of March, 1863, relating to what is called the iron shot ac

count subsequent to the death of Mudoosoodun, we ﬁnd in the Ben
galee year 1260, on the disbursement side, a charge of 1,28,000

Rupees as laid out in the purchase of Co.’s Paper; this transaction
would, if true, have converted so much of the estate from cash into
Government Securities. On reference to the books, there is found
an entry in the khattah, or ledger, of 85,000 Rupees as paid for the

purchase of Paper as of the 23rd of Assaur: in the day book of the
same year of the date 26th Maugh, we ﬁnd on the expenditure side
a charge of 43,000 Rupees as eirpended in the purchase of two pieces
of Co’s Paper :-—one No. 34:982 for 23,000, and another No. 29309 for
20,000. Now this Paper, so far from being purchased on that day, was
actually on that day paid off by the Government, so the estate is

actually debited with a sum of money in respect of which it ought
to be credited. The defendant must have known this fact. But the
state of facts does not stop with this false suggestion, but goes on
with a most important suppression of the truth, the object of which
I think is clear. In'that very year only, looking to the books, I ﬁnd
on the 25th Aug'rahon, a purchase of Co.’s Paper for 20,000 in two
pieces of 10,000 each. On the 26th of Augmhon a purchase of three
pieces of 10,000 each.

each.

On the 22nd Maugh, two pieces of 50,000

On the 23rd Maugh, one piece for 10,000 Rupees.

25th Maugh, one piece for 25,000 Rupees.

On the

On the 27th Maugh,

one piece for 30,000, and on the 28th of Maugh, one piece for 10,000

Rupees, making a total of Oo.’s Paper 1,35,000, entirely omitted from
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the state of facts. Again in the year 1264, in the state of facts,
we ﬁnd a disbursement for Co.’s Paper for 3,59,000, and on explana—
tion as to the purchase of a further sum of 20,000, which had
been omitted by mistake, and entered as of the year 1268, not one

single purchase of Co’s Paper in the' year 1264 is to be found. At
the close of the case, in consequence of seeing in the evidence, how
the accounts for the state of facts had been made out, I called him,

and asked him to point out the several items with respect to the
state of facts for 1860. After having given me the amount of the
papers set out hereinbefore, I asked him why he did not insert them
as purchased in the year 1260. His answer was, that they were not
entered in the khattah, or ledger.

This was true, but the 43,000 im—

properly placed to debt, was not in the'ledger, only in the jabda. I
further asked him Why he had entered in the state of the facts
the purchase of Co’s Paper as of 1264' of 3,95,000, when nothing was

purchased: to this he gave no satisfactory reply.
It is unnecessary for me to remark on the evidence given by him
before the Master as to the way these states of facts were made out,
and although the evidence I am about to refer to, does not relate
to the state of facts ﬁled on the 28th March 1863, it being taken

before these, it affords sufﬁcient insight into the mode adopted.
Bholanauth Doss, when examined on the 7th March 1863, referring

to a state of facts before the Master, says : “ I have been preparing
these accounts under the directions of Baboo Aushootosh Dhur, and

whenever there is any goolmall or difﬁculty, I go to his house at
night for taking directions. Bissonauth himself comes, but he does
not much understand accounts. I understand the accounts I am
now making up. I receive the directions of Baboo Aushootosh Dhur,
and explain them to the Mohurars, who make them up under my
directions, and when made up, they are shown to Baboo Aushootosh
Dhur.” Again this witness, when examined by the Court on the 5th
August 1864!, referring to the state of facts ﬁled on March 28, 1863,

says : “ I don’t know what they wrote in English : no disbursement
of 3,59,000 for the year 1264: is in my account. I told Aushootosh

Dhur no paper was purchased in 1264.

I also showed the mistake ;
c
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when it is not in our account I must have told him so.

I swearl

gave Aushootosh Dhur no such entry as 3,59,000 disbursed in 1264.

I told him the 20,000 was purchased in 1260. I did not tell him it
was purchased in 1264, but 1260. I am positive as to that."
According to the evidence of the witness, we have the Attorney
on the record supplying a state of facts not only untrue in fact, but
containing false entries, and which, in my judgment, he must have
known to be false, and I must say, whatever latitude may be allowed to
the practitioner on behalf of his client, it is certainly requisite that
an oﬂicer of the Court should not be allowed directly, or indirectly,

to put forward any statement that he knows to be false. The suit
has been conducted on behalf of the defendant in a way that I
must condemn, and the only result of such conduct is the presumption
adverse to the defendant, which arises on all points, when the Court
has no sufﬁcient evidence before it. As far as I can see, the whole
attempts of the defendants have tended to one point, namely, to,

postpone the ﬁnal settlement of the account in hopes of tiring out
the plaintiff. As to the effect of these untrue states of facts, although
the Master has by his ﬁnding virtually nulliﬁed the false entries
and rendered them of no effect, it is not difficult to see the intention

_ at the time they were made, and that they were purposely made
with an intention of availing themselves, at a future time, of a fur
ther state of facts, enabling them to make charges in respect of a
certain large item, which, undoubtedly, was made, and at the time,

that is in 1260, and could not have been made according to the
accounts appearing in the books, unless the item of expenditure in
respect of purchase of Co’s Paper were brought into the accounts
of subsequent years. Thus, an examination of the 'state of facts
ﬁled on 28th March 1863, will show this according to the state of

facts of the iron shop for the Bengalee year 1260.

A balance, sup

posed to be a cash balance of 75,487-14, is brought down ; this with
the receipts will make a total of 3,54,923-13-3 as receipts from all

sources for that year.

On the other side, the disbursements for trade

show a sum of 38,056-6-9 as disbursed for that year, and 1,28,000 as

spent in Co.’s Paper, showing an apparent balance of 1,88,867-4-6 to
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be carried on to the next year 1261. The list of Co.’s Paper made out
by Bissonauth and marked C. was ﬁled, and this being before the
Court, and the possession of so much Paper being admitted, it_be
came necessary, in order to let in the claim of 1,25,000 spent for the

Temples, to falsify the date of purchase of paper, otherwise had they
ﬁled true accounts, it would have been seen at once that they could
not, without a sale or pledge of the Co’s Papers, have had money to
make the disbursements attempted to be claimed in the state
of facts ﬁled afterwards on the 24th November 1863. In that state
of facts it is found that they claim, as spent at Bealah for the year
1260, no less a sum than 1,25,000 on the Temples, and 21,828 as for
that year’s maintainance, and sums amounting to 18,512 for three

years previous to 1260, making a total of Rs. 2,03,396 as expended
by them exclusive of the purchase of Co.’s Paper, but the Co’s Paper
they really did purchase in that year amounted to Rs.‘ 2,20,700, so
that if they had really spent the money for the erection of the '
Temples, and the maintenance out of the monies appearing to credit
of concern, and had also purchased the paper, they would have spent
4,24,996 out of 3,511,923, or in other words, 69,173 more than they

had._ The necessity of falsifying the real state of affairs in the state
of facts, is apparent. Following the same principles for the years 1261
1262, we shall have no less a sum of excess expenditure over receipts
at the end of 1262 than Rs. 1,34,545.

This state of things arises

0n the accounts and items appearing in the state of facts ﬁled by
defendants on 28th March, 25th June, and 2&th of November 1863,

when the real purchases of Co’s Papers are traced. It is found that
the above states of facts make the accounts rendered in them impossi
ble. Nor do the books of account render the states of facts possible ;
the books contain no entries of the expenditure for Temples; they

are silent on the subject.

As to the value of the books affording any

insight into the accounts, I shall comment hereafter; but with regard
to the states of facts, I can say no more than that they are mere
delusion, and, as far as I can see, put forward on the supposition that,
as the Master had held that the burthen of disproving the state
of facts was thrown on the plaintiff, they might possibly pass without
comment. It is clear to me that the intention in making up the state
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of facts in
to bring in
which were
incurred in

the above manner was to enable them at a future date,
the expenditure of the 1,25,000 for the Temples,
really built about 1260, and also to hide an expenditure
the building of those Temples, and in the purchase

of Co’s Paper, which would have been impossible as of that year,
according to the accounts ﬁled.

I therefore come to the conclusion,

that the accounts set out by the defendants in the state of facts, do
not show the real state of things, and that the defendants had, in the

back ground, monies which they did not carry into these accounts
to the credit of the family. There can be no doubt that they spent
a very large sum of money in the Temples, and it is beyond dispute
now, that they made nearly all of the heavy purchases of Co.'s Paper

entered in the state of facts as of 1264, in the year 1260. The aggregate
of these purchases and the expenditure for the temples would largely
have exceeded the amounts represented as balances, and would, in
fact, have been impossible, unless there had been a fund in the back
ground. The defendants now try to treat balances not as actual cash
balances, but as ﬁgure balances, subject to the deductions they
claimed in the several states of facts ﬁled on the 23rd and 24th
November in respect of items they say they paid, but in respect of
which no entries are to be found in any of the books. Admitting
for the sake of argument this to be true, its application entirely fails
when we come to a year like '1260, when expenditure actually
proved, shows that such expenditure must have swallowed up every
item of balance remaining to credit. They have to pay cash for
Co’s Paper actually purchased, and also for the Temples, and as they
do not show loans for the purposes on deposit of Co’s Paper or other
wise, one can only come to the conclusion that as the facts of
expenditure are beyond all doubt, the accounts as rendered, and as
shown by the books, are impossible, and made to ﬁt an imaginary
state of facts. The books have not been balanced as of any year,
and when I see the way in which entries are made as to contingent
expenses in saltpetre accounts, involving heavy sums utterly unac
counted for, and quite beyond the usual routine of trade, they may,
notwithstanding the allegation of expenditure in bribing, have car

ried in their books a very large imaginary expenditure to hide
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monies credited, and of which abundance of proof might have been

obtained. With regard to the books as evidence, even primd fam'e,
as far as I can see, they are in no way whatever properly kept. As
they were not translated, the Court had not the means of knowing '
whether in the mode of keeping them generally, they were correct or
not ; consequently I referred them under Act 8 of 1859 to Baboo
Kadarnauth Bhose, who has been for many years attached to the
Master’s Ofﬁce. He has made his report, and that will speak for itself.
During the argument, however, Counsel pointed out several instances,
from which it was impossible to come to the conclusion that the
entries in the account had been made contemporaneously with the
transactions referred to; for instance, with regard to the 1,42,500, the

money received from the Government gun-powder works as the price
for saltpetre, the sale of saltpetre and the price is made to appear in
the Jabda as if made on that day, when, in fact, the order for pay

ment for the saltpetre was made some six or seven days previously,
and in respect of saltpetre, the delivery of which was going on from
day to day for some time. Again on the same day, the 25th of
Assam“, an entry in the Jabda relating to the purchase of Co’s Paper
sets out the numbers of the papers delivered, whereas, on the evi

dence, the papers themselves had no existence for some days after
wards. Again the entry of a purchase of Co’s Paper for 43,000
Rupees on the 26th of Maugh 1260, when the' fact was, paper to
that amount was sold, shows that the books were not properly kept,
and leads me to the conclusion that they were fabricated for the
purposes of the suit. Again, the books do not contain accurate
entries as to the receipt of interest on Co’s Papers, which they
actually received. In this item alone they have debited themselves
short with very large sums, during the time when it was a mere
matter of calculation, as to what the interest was on the 8,15,000,

admitted as being in Company’s Paper. Again, the large expenditure
of 125,000 for the Temples, the payment of 67,000 to the Attorneys,
which, no doubt, was made, of which there

is

no entry in

any

of the books, lead me to the conclusion that it is impossible to say
that the books are correctly made. Bissonauth, in his evidence, states,

that the entries in the Jabda were made day by day as they
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cecurred; that is the ordinary practice, but if so, it is impossible
that the Jabdus put forward are the real ones. The books for some
reason or another Were not brought in until September 1863;
and, although it is alleged, they were kept in the Attorney’s Office
all the time, I am by no means satisﬁed, that they never left the
Ofﬁce.
On the subject of the books actually produced, I must observe that
in the schedule to the answer they set out distinctly what books they
have, and what books are in a delapidated state and destroyed by
white ants. Now, although in the answer they state they have the
' k'ucha Jabda books from 1243 to 1249 inclusive ; in their state of facts
they give no accounts for any of those years. The books for the year
of Mudoosoodun’s death, and a year previously thereto, seemed to be
in a tolerable state of preservation, but none are forthcoming for the
two or three years previous to the death. Now, I must observe, that
the two or three years previous to the death of Mudoosoodun are of
all importance to the plaintiff’s case, as the extent of her right to after
accretions, must be regulated by the extent of her right at the time of
Mudoosoodun’s death. Now all written evidence of accounts is
wanting as to that particular epoch ; large quantities of Co’s Paper
must have been purchased about that time, but of this, there is no
where any evidence forthcoming. At the time of ﬁling their answer,
it is quite clear that they had full particulars of the estate, as they tie
themselves by oath, not only to an amount of Co’s Paper, but also as
to the dates, numbers, &c., identifying the very paper. Now at the time,
the answer was put in, they could not have had the large portion of
the paper with them so as to obtain those particulars from the face of
the papers themselves, as the greater portion of it had been either
paid off by Government, or converted into Paper of the 4 per cent.
loan; when, however, they come before the Master, the surviving

defendants can give no account whatever as to the Company’s Paper,
and all they can say is, they know what was purchased since, and
the method is adopted of treating all that does not appear in the

books as having been purchased since, as having been purchased prior
to Mudoosoodun’s death.

No doubt the books prior to Mudoosoodun‘s

(to?)
death showed really what was purchased, and as they had, at time of an
swer ﬁxed themselves to eighty-one pieces as then existing, and of the
value of 8,15,000, it was evidently their object to make Mudoosoodun’s

estate as small as possible, and so to give his widow as small as possible a
share of the accretions.

I can therefore come to no other conclusion

than that the books for those years have been improperly made away
with. I am by no means satisﬁed with the mode of custody of
the books in the Solicitor’s Ofﬁce previously to their being brought
into the Master's Ofﬁce.

The Master seems to think there was ample

opportunity during such custody for the defendants to do as they liked
with the books, and my experience in this country has led me to
the conclusion, that the destruction of documents by white ants is not

always purely accident, and the results of years laying by.

Nothing is

easier than to preserve documents, if their preservation is essential, or
to get them destroyed, if their destruction is desired; put the docu

ments in adamp room on the ﬂoor near awall, and in two months
but few traces of the documents will be found. I am not satisﬁed
either-with the genuineness of the entries in the accounts, nor yet
with the mode in which they have been kept, and although evidence
might' have been given as to the transactions recorded, especially
those of the last few years, none whatever has been given. Bisso
nauth Chunder for several years seems to have taken an active part in

the business, but still when examined, he c0uld speak to points asked
by his Counsel, but whenever the opposite side, or the Court asked

him for explanation, he was always silent and referred the Court

to the Mohurr'irs who wrote the accounts. I hold that the books
were not primd facie evidence of their contents as against the
plaintiff since the death of her husband, but even had the Court
given special direction under Act VI. of 1854, it would be impossible,

having regard to the mode in which they have been kept, and the
evidently false entries hereinbefore referred to, to treat them as
evidence.
With regard to the evidence given in support of the books, it is
absolutely worthless. The only surviving defendant, Bissonauth
Chunder, who ought to have been' able, and who, in my opinion could
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have given valuable evidence, professed ignorance of everything,
although he showed in one or two instances a very keen appreciation
of the hearing of questions; for instance on a former day his Coun
sel in argument maintained that the 1,251,000 Rupees expended in
building the Temples, should be charged to the estate generally, as it
was expended under the directions in the father’s will, up0n which
the Court intimated that if so, it must come out of the father’s
estate, and not out of the accretions generally, and would not be
charged against the plaintiff’s share. On the following day, the
Court asked Bissonauth whether they had built the Temples in
pursuance of the instructions in their father’s will. This he altogether
repudiated most positively, until his deposition in the former
suit was read to him, in which he most distinctly swore when he was
trying to set up his father's will, that acting under the

instructions

therein contained, they had built the Temple as soon as ever they
could get the Land suitable for the purpose. It is needless to re
count more instances. The above are my views generally as to
the

value of the books as evidence, and also of

the evidence

in support of the books. I shall now give, where I think it
necessary, my reasons for my decision. With regard to 85,000
Rupees, representing the four pieces of paper numbered 13,213
to 13,216 inclusive, 1 have no doubt whatever that the papers
were purchased by the loan acknowledgment, dated Assam“ 23rd
1260, or 6th July 1853, and I do not think there is any doubt, but

that the monies, with which they Were purchased, formed a portion
of the 1,463,000 received from the Treasury on that day. Did the case,

as to those papers for the Rupees 85,000, depend alone upon the
fact, as to those identical papers coming into the possession of
the defendants after the death of Mudoosoodun, I should have no doubt

upon the point, but this important question arises :—What was
done with the Co.’s Papers and cash admitted to be in the defendants'
hands at the time of Mudoosoodun’s death? non constat, that there

was not even more C0.’s Paper in their possession than admitted in
their answer, and mm constat that a considerable portion of the Pa
pers actually purchased in the _English year 1853-54, that is the
Bengalee year 1260, and debited in the books of the Bengalee year

( 209 )
1260, was not purchased out of the proceeds of Papers belonging to

the estate at the time of Mudoo’s death.

The Bengalee year 1260

'was the time when the Government of India converted the then
'existing 5 per cent. loan into a 4: per cent loan, paying off at par
' those who delivered to take possession in the 4: per cent. loan, and
it strikes me as probable that the very large purchases of paper of
that year, although debited in the books as new purchases, were
bought by monies arising from the sale, or conversion, of some of the
Paper belonging to the estate at the time of the death of Mudoo
soodun. There are some suspicious circumstances appearing on the
face of the books of that year, and they lead me to a strong suspi
cion that, at the time the books were brought in, some tamper

ing was going on to make the books ﬁt the state of facts. In the
ﬁrst place there is only one entry to be found in the Khott'iam, or
ledger, as to the purchase of Co’s Paper, and that is of the Paper
purchased with the Rs. 85,000, and it will be observed, that when
the Court asked the witness Bholanauth Doss, as to how he only
inserted in the account he made for the state of facts, the items for
the purchase of Paper for the 43,000 and the 85,000, his answer was
“ I did not ﬁnd them in the Khotti-a-n ;” in the Klzottian, however

there was only one entry of Co.’s Paper, namely, that of the Rs.
85,000, and as far as the Court could see, there was no Khottian entry

of any Co’s Paper whatever, except that one, for any of the years. The
Jabdas, however, contain entries of purchase of Paper for upwards of
two lakhs of Rupees, independently ofthe ﬁctitious entry as to purchase
of Co’s Paper for 43,000, which was, in fact, a sale or equivalent to it,

as the Government paid off that amount. I cannot account for that
single Khott'lan entry in the books, or the ﬁctitious entry of the
purchase of the 43,000 Rupees Paper, coupled with the ﬁctitious
state of facts ﬁled on the 28th day of March 1863, making the pur
chase of the Paper as of the year 1264', when not a penny was spent
in the purchase of Co’s Paper, except on the supposition that the
_ accounts and the account books were cooked, to make a case out

favorable for the defendants, and although I am of opinion that the
defendants show by independent evidence the fact of the purchase of
the [our pieces of Paper for 85,000 Rupees, and havi2 given evidence
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to lead me to the conclusion that the identical Papers'were purchased
out of the 1,43,000 received from the Treasury on account of saltpetre,

still they no way show what became of 3,88,000 Rupees admitted to
be in possession at the death of Mudoosoodun, or of the cash iri
silver and notes, which amounting to 75,000 Rupees are admitted in

their answer to be in their possession at the time of Mudoosoodun’s
death, but start with a cash balance of account for Rupees 29,863-15-9
as per state of facts ﬁled by them on 11th September 1863, which,

in face of the admission made by the answer, is allowed by the
Master as the cash balance at the death of Mudoosoodun. If, there

fore, I were to allow the defendants the beneﬁt of the Co’s Paper
to the extent of Rs 85,000 to be deducted from the estate as existing
at to the time of the death of Mudoosoodun, I should allow the

defendants, who have never given any account of what the Paper
really was, save by their answer, to reduce the estate as admitted in
their answer, as Co.’s Paper from 3,83,000 and cash 75,000, including
a total 4,63,000, to 4,317,000 less 85,000, or 3,52,000 Co.’s Paper, and
cash balance 29,863, making a total of Rs. 3,81,363. In the absence,

therefore, of all evidence showing really what was the Co’s Paper ex
isting at the time of the death of Mudoosoodun, and with the fact of

the admission in the answer as to the amount of Co.'s Paper and cash,
the only way in which I feel justiﬁed in treating the case is to take

the amount of Co’s Paper and cash as admitted by their answer, as
the amount of the estate in Co.’s Paper and cash at the time of the
death of Mudoosoodun, as I have remarked, in another portion of my

judgment, the defendants at the time of putting in their answer, had
not the material from which they gave their answer on oath : however,

when they come to account before the Master, they bring forward a
state of facts not fortiﬁed by any oath with regard to all the states
of facts ﬁled.

Since the 24th February 1863, there has been no veriﬁ'

cation of a fact on oath. The Master has taken the accounts as true, save

and except where the incorrectness has been discovered by the plain
tiﬂ'.

In fact, the accounts of the estate since the death of Mudoosoo

dun have not been supported by oath. With regard to my reasons
as to the disallowing the heavy contingent charges for saltpetre, I
have shown in my judgment my reason suﬁiciently.
.
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As to the 1,25,000 expended in the building of the Temples,
as the Temples were certainly built, and as not one item of the

expenditure is charged in the books, it is clear that the expenditure
must have been made out of monies which have never been
brought to the credit of the joint family. However, as the erection
of the Temples was distinctly ordered in the will of Ramtonoo,
I assume it has been made out of his estate, and think it ought

to be deducted therefrom ; the effect of this will be to make
the joint estate larger by the sum of 1,25,000 at the time of
making the decree. There is only one more point on which I
have a few remarks to make. I have before observed, that,
although the Master has throughout treated the balances in the
schedule to his account as cash balances, no exception was made to
this, and I note, that in the state of facts ﬁled on the 28th of March

1863, containing the fresh account commencing 1255 B. Y., and lasting
with acash balance, the language used in the subsequent year is simply
balance. There has been an object in this, and the intention I take
it was to treat this simply as a. ﬁgure balance, liable to be reduced
by carrying to debit, items covering a number of years, and which no
where appear in the account books. These items intended to be
charged were the erection of the Temples, the cost of maintenance,

and the Attorneys Bills. Bissonauth, during the time he was under
examination, and whilst I was making some comment on the subject
of the cash balances, volunteered a statement that the only real cash
balance was that of the ﬁrst year 1255. What he means by this, I can
not say : the defendants have altogether ceased purchasing Company’s
Paper, and no account is given as to what is done with the balances.
The only conclusion is, that the books referred to are not the real books
It is impossible to believe that sums amounting to 1,25,000 for the
building the Temple, and Rupees 67,000 for the payment of Attorneys,
cannot have been taken from the joint funds, and not a trace of
their expenditure to be found in the books. In the absence of all
proof, as there is no doubt of the fact of payment, I must presume
that_they had funds other than those accounted for. I must, in con~
clusion, remark, that the whole of the proceedings before me have

been most unsatisfactory.

To me it has appeared that the defen
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dants have purposely kept back every thing from the Court, in order
that they might, in the confusion, geta better chance of appealing
with success. The Counsel for the defendants has displayed great
perseverance and ability in his conduct of the suit, and this he has

done with very little assistance from his instructors.

Cnrr'ro SHEIK AND oTnERs, (Defendants) Appellants.
versus.

Kazan Muzzua Hossam, (Plaintiff) Respondent
A. having brought an action against B, was allowed to withdraw

with leave to bring a fresh suit, and was also ordered to pay the
costs. Held, that the payment of the costs not having in terms
been made a condition precedent to bringing a fresh suit, the
Court had no power to stay proceedings on the ground that the
costs had not been paid.
Held further, that the Court of Appeal had no power to enter
tain the question, as the order was in the nature of an inter

locutory one, and therefore not within its jurisdiction.
In an action brought to recover possession of certain land in
Calcutta under the new Procedure Code, and heard before Mr. Justice

Wells, the Counsel for the plaintiff after opening the case and
calling several witnesses, found that he would be unable satisfactorily

to establish a certain pedigree upon which his title to the land rested,
and applied to His Lordship to be allowed to withdraw the suit with
leave to bring another under Section 97 of Act VIII. of 1859. Li
berty was granted, and the plaintiff was ordered to pay the defendant
his costs.

The order, however, did not in terms make the payment

of costs a condition precedent to the liberty to bring a fresh suit.
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The plaintiff, pursuant to the leave granted, instituted another suit

in respect of the same property against the same defendants in the
former suit, joining other parties as defendants with them, but the
plaintiff did not, before doing so, pay the costs of the former action.
On the 7th of July last, an application was made to Mr. Justice
Macpherson, for an order to stay the proceedings in the suit, until the
costs of the previous ejectment suit were paid by the plaintiff to the
defendant.
Graham, for the defendant, contended that the plaintiﬂ‘ July 7,
ought to be restrained from bringing a fresh suit against the 1864
defendant for the same cause of action, until the costs in the former

suit were paid. The Rule of Practice under the old system was clear
enough, and there was no reason why being based as it was on equity
and good reason, it should not apply now.
Woodroﬂe, for the plaintiff, maintained that the Rules of Practice
under the old system had no application new. The case must be
governed by Act VIII, which made no provision of the kind.

Macplwrson, J., said, he was of opinion that the old Rules of Prac

tice had no application in this case.

The question was entirely ruled

by Section 97, of Act VIII. of 1859, which enacted that “ if the
plaintiff at any time before ﬁnal judgment satisfy the Court, that
there are sufﬁcient grounds for permitting him to withdraw from the
suit, with liberty to bring a fresh suit for the same matter, it shall be
competent to the Court to grant such, permission, on such terms
as to costs, or otherwise, as it may deem proper. The proper course
for the applicant was to have applied to the Court granting leave
to withdraw at the time, to make the costs of that suit a condi

tion precedent to the bringing of the second suit, inasmuch as the
Section of the Procedure Code vests absolute discretion as to the costs,

or otherwise, inthe Court orJudge granting such permissionto with
draw. This, however, had not been done. The order which had been
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made in the former suit was, that the plaintiff should be allowed to
withdraw, and that he should also pay the costs

He thought that

under the circumstances it was not in the power of the Court to
stay proceedings. The application must be dismissed with costs.
The application was accordingly dismissed, and the defendant now
appealed against the order.
The Advocate-General contended, that the defendant, was

Sept, 7,

entitled to the costs of the previous ejectment in which the
1854
proceedings had been withdrawn, and that the plaintiff ought not
to be allowed to proceed with the present suit until such costs

were satisﬁed; and he cited several cases decided in the English
Courts, in which proceedings in a second ejectment had been stayed,
until the costs of a previous ejectment were paid.
Woodroﬁe objected that the refusal of Mr. Justice Macpherson
to order a stay was not a “judgment or decree,” and could not, there
fore, form the subject of an_appeal, the Civil Procedure Act Section
II of the Charter allowing an appeal in respect of a “judgment or
decree only."
The Advocate-General for the defendant contended, that the words

of the Code ought not to be restricted to a ﬁnal judgment disposing
of a suit ; but that it comprehended a decision in a. matter relating
to a suit : and he also contended that the order related to the ex
ecution of a decree, with reference to which an appeal is given by
Section II of Act XXIII of 1861.
Norman», C. I, I am of opinion, that the Court has no jurisdic

tion to entertain the appeal. The application to Mr. Justice
Macpherson was an interlocutory application, and his refusal to grant
the order was ﬁnal.

The case does not fall within the Section,

giving an appeal from orders relating to the execution of a decree.
The appeal must be dismissed.
Levinge, J., concurred.
Appeal dismissed accordingly.
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IN THE MATTER OF Munnoosoonuu Doss, a Prisoner in the

Great Jail of Calcutta.
A decree of the late Supreme Court must be treated as a decree
of the High Court, and as subject to the provisions of Act VIII,
except so far as the application of any provision of Act VIII,
would deprive a party of any might, or privilege, under the old
Procedure.
In this case the prisoner had been arrested under a

ca. 80.. issued in execution of aJudgment of the late

Sept. 28,

1844

Supreme Court, and had been detained in Jail for more than two

years. He had attempted to take the beneﬁt of the Insolvent Act,
but his petition had been dismissed on the ground of fraudulent
conduct.
Newmarch now moved for the discharge of the prisoner under
Sec. 278, Act. VIII; which enacts tha “ No person should be im
prisoned on account of a decree for a longer period than two years."
Eglinton for the judgment creditor maintained, that Sec. 278
Act VIII applied to decrees of the High Court, and not to decrees
of the late Supreme Court: To discharge the prisoner, moreover,
would be to act in opposition to the Insolvent Court, which had
adjudicated upon the prisoner’s case, and denied him any relief.
Phear, J. said, the real question in this case was whether the
decree, on account of which the prisoner was in custody, being a
decree
of theCourt,
late Supreme
mightof be
decree I
of the High
within theCourt,
meaning
Sec.considered
278. He a thought
upon consideration of Sec. 12 of the Charter, that a decree of the
late Supreme Court must be treated as a decree of the High
Court, and as subject to the provisions of Act VIII., except so
far as the application of any provision of Act VIII. would deprive
a. party of any right or privilege under the old procedure. The
application of Sec. 178 in this case would not be the taking away
but conferring a privilege. Even under the present clauses of the
Insolvent Act the prisoner could not be detained for more than two
years. The prisoner was entitled to his discharge.
Order accord'i ngly.
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Damonus Doss 'us. CHOONEE BEBEE.

Where good cause is shown»for non-appeara'rwe, the Court, under
Act VIII, may restore to the board a suit dismissed for default.
When this case was called on the defendant Was present,
but neither the plaintiff nor his Attorney were in attendance, and the suit was accordingly, dismissed.

Nov. 23,
1864

Neil/march, for the plaintiﬁ‘, applied to have the case restored. The
absence of the parties had been owing to an understanding Which had
been come to between the parties for an adjournment on account of
the illness of a material witness, and an aﬂidavit was produced to
that effect.
Phear, J., said, that under Act VIII, the Court had no power to

restore the case to the board unless good cause he shewn to the
Court why the plaintiff had failed to appear. In this instance,
however, he thought that the conditions prescribed by Sec. 119 of the
Act, hal been fulﬁlled. The afﬁdavit produced by Mr. Newmarch

was satisfactory, and the defendant, it appeared, consented to the
application. The cause might, under the circumstances, be restored.
Case restored accordingly.
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THE Psnmsuma AND ORIENTAL STEAM NAVIGATION COMPANY vs.
KONNOYLALL Durr.

Held by the Court ofﬁrst instance and conﬁrmed on appeal that a
covenant in a lease for years to grant a new lease on the exp/trot
tion of the existing term, under anal subject to all covenants as

in the ﬁrst lease contained, is satisﬁed, if such new lease contain
the like covenants as the former lease except the covenant for
renewal.
The Advocate General with Newmarch for the Plaintiﬁ‘s.

Graham with Woocquﬁe for the Defendants.
This was a suit for speciﬁc performance of a covenant March 4th,
for renewal.

The covenant was contained in a lease made

1864

between the defendant Konnoylall Dutt, ofthe one part, and Thomas
Harold Tronson, therein described, as agent of the plaintiffs the Pen

insular and Oriental Steam Navigation Company, for and on the be

half of the said Company, of the other part, by which the defendant
granted a lease 'to the

said

Thomas

Harold Tronson, as such

agent, of the house and premises therein described, for a term of
ﬁve years, at .a monthly rent of 400 Rupees, under and subject,
among other covenants, which do not affect the present question,
to the following covenant :-“ And further, that if he, the said Tronson, as such agent as afore
said, or his successors, shall be desirous of taking a new lease of ﬁve

years of the premises, after expiration of the said term of five years,
and shall, by notice in writing, signify such his desire to the said
Konnoylall Dutt, his heirs, &c., be, the said Konnoylall Dutt, &c.,

shall and will immediately before the expiration of the term of ﬁve
years, grant and execute to Tronson, or his successors, a new lease of

the Premises, to commence from and after the expiration of the pre
sent term, for the further term of ﬁve years, at the same monthly rent,

e .
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payable in like manner, and under and subject, in all respects, to the
like covenants, provisos, conditions and agreements, as are herein

contained, including the present covenant for renewal, but subject
to such further provisos as might be then eventually agreed on."

The question between the parties was, whether the lessor would
sufﬁciently perform that covenant, by giving a lease for ﬁve years, with

a covenant to renew for a further period of ﬁve years, or whether he
was bound to add to that covenant a proviso, that the lease to be
granted in pursuance of such covenant, should contain a covenant for
further renewal.
Norman 0. J—The cases seem to come to this, that a covenant in
a lease to grant a new lease at the expiration of the existing term, under
and subject to all covenants, as in the ﬁrst lease contained, is satisﬁed,

if such new lease contain the like covenants as the former lease, except
the covenant for renewal. These cases are intelligible on this simple
ground. If a man stipulates for a new lease, that means one lease,
and not a succession of leases, and therefore the construction, that
the covenant for a new lease contained in the former lease, must be

excluded from the new lease, merely carries into effect the apparent
intention of the parties and avoids a repugnancy. That appears to
me a common sense view of the well known rule of law on this sub

ject, as established in a class of cases, of which Iggulden vs. May, 9
Vescy, J. 325, and 7 East, 237, is an example.
In the case of Hare vs.

Barges, 4. Kay, and John, 45. which was

pressed upon me by the learned Advocate General, the lease was for

lives, with a covenant on the death of either of the ccst'uis que vie, to
execute a renewed lease at the same rent and subject to the same
covenants, “ including this present covenant.” The words “ including
this present covenant” could not be satisﬁed wihout the insertion of the

whole of the covenant, and I am not surprised that Vice Chancellor
Page Wood required the insertion of the whole of that covenant, word
for word,in the new lease.
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The present case is distinguishable from Here vs. Barges. Here
the covenant is to execute a renewed lease “ for and during the term
of ﬁve years, at the same monthly rent, payable in like manner, and
under and subject in all respects to the like covenants, provisos, con
ditions and agreements, as are herein contained, including this pre
sent covenant for renewal, but subject to such further provisos as
might be then eventually agreed on." It must therefore contain the
covenant for renewal, that is, a covenant for the execution of a further

lease for ﬁve years, at the monthly rent, and subject to the like cove
nants, provisos, conditions and agreements, as are contained in the
present lease. But so far from its being said, that this covenant for
renewal, shall contain a proviso, that the lease to be granted in pur
suance and performance of such second covenant for renewal, shall
contain a covenant for further renewal, the covenant is to be “sub

ject to such further provisos as shall be then eventually agreed on.”
Looking then at the language of the covenant and applying the
principles on which these covenants for renewal have been construed,

I think that the covenant for renewal will be satisﬁed by the grant
of a lease for ﬁve years, with a covenant for a renewal for one fur
ther period of ﬁve years, though such covenant does not contain a.

stipulation, that the third lease shall contain a covenant for further
renewal.
The form of the proviso, for the increase of the rent, appears to me
to shew that the parties have made no provision for any increase of
rent exceeding 100 Rupees per month above the present rent, though
it is clear that the rent is intended to be a rack rent, and that con

ﬁrms me in the opinion I have formed, that to construe the cove
nant as a covenant for perpetual renewal, would be to put an
interpretation upon it, which is not in accordance with the true

intent of the contracting parties.

The lease which the defendant is

willing to execute is, therefore, substantially a lease, such as he has

bound himself to grant.
2 costs.

The suit must be dismissed with No.

,_ Suit dismissed accordingly.
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PENINSULAR AND ORIENTAL COMPANY cs. KUNNOYLALL Durr.‘

A ppeal.
In this case the Plaintiff appealed from the decision of the Court
of ﬁrst instance and the question was rcargued before Mr. Justice
Morgan and Mr. Justice Peterson.
Morgan J.--This is an appeal from a decree made by May 23rd,
the Chief Justice dismissing the plaintiff’s (appellant’s)
1864
suit for speciﬁc performance. The agent of the plaintiffs had taken,
on their behalf, a lease from the defendant of a house and land at
Garden Reach for the term of ﬁve years. The lease contained a cove
nant for renewal ; and shortly before the lease expired, the defendant
was required to grant a renewed lease under this covenant. The
parties having failed to agree upon the terms of the new lease, the
plaintiffs instituted this suit to obtain speciﬁc performance of the cove
nant to renew ; and the matter chieﬂy argued in the Court below and
here was the proper construction of the covenant, which is in the
following words, “The said Kunnoylall Dutt for himself, his heirs,
executors, and administrators and representatives, doth hereby
covenant, promise, and agree to and with the said Thomas Harold
Tronson as such agent as aforesaid, his successors and assigns
* a“ *' * * *‘ that, if the said Thomas Harold Tronson as such agent

as aforesaid, or his successors, shall be desirous of taking a new lease
of ﬁve years hereby granted, and shall by notice in writing signify
such his desire to the said Kunnoylall Dutt, his heirs, executors,
administrators, representatives and assigns, the said Kunnoylall Dutt,
his heirs, executors, administrators representatives or assigns shall and

will immediately before the expiration of the said term of ﬁve years,

grant and execute unto the said Thomas Harold Tronson, or his suc
cessors, a new lease of all and singular the premises hereinbefore de
miscd with the appurtenances,to commence from and afterthe expiration
of the present term hereby granted, for and during the further term
of ﬁve years, at the same monthly rent payable in like manner and

under and subject in all respects to the like covenants, provisoes,
conditions and agreements as are hereinbefore contained, including
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this present covenant for renewal, but subject to such further
provisoes as may be then eventually agreed upon."
The Plaintiffs contend that they are entitled to a new lease for ﬁve
years, which shall contain (with other covenants) a covenant for renewal
in the same words as those above quoted. The Defendant contends,—
and the Court below has decided, that he is bound only to grant
a new lease with a covenant for a single further renewal, and that

the plaintiffs are not entitled to a repetition of renewals beyond this.
It is not disputed that if the words of the covenant clearly
import a right of repeated or perpetual renewal, the appellants are
entitled to speciﬁc performance in the mode claimed by them, nor is
it denied that if the language used is ambiguous or uncertain, it
should not be construed to give so extensive a right. The Advocate
General for the appellants argued that the covenant gave a right of

perpetual renewal, and that the words “ but subject to such further
provisoes as may be then eventually agreed upon” at the end of the
covenant, were inoperative, expressing only what without them would
be understood. If we were called upon to say what was the true
construction of the covenant, those words being rejected, I should

have great difﬁculty notwithstanding the high authority which was
cited (the decision of the Vice Chancellor Page Wood in Hare Vs.
Burgess, ) in coming to the conclusion that it expressed an intention
of perpetual renewal. Home vs. Burgess 4! Kay and John 45 was
the case of a renewable lcas e for lives, and some of the grounds there

relied upon, are not applicable to the construction of the present
covenant, which is in a lease for years. The practice of conveyancers,
which was also in that case taken into consideration, although not
wholly to be disregarded here, would not of itself be asatisfactory

ground of decision in the present case in which we have to construe
an instrument not very accurately framed. It is, however, I think
unnecessary that we should decide what is the proper construction
of the covenant, if the last clause be rejected ; for it is clear that we

must ascertain the meaning of this covenant by looking not only to
the words thereof, but to the context 3, and that in the construction
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of the covenant, effect must, if possible, be given to all the words of
the instrument.

The lease is at a rack rent : no ﬁne or premium is payable on
renewal, but it is provided that within certain limits the rent may be
increased, if an increase takes place in the rents of the neighbouring

property.

There are covenants for repairs, and for yielding up the

premises in good repair, and a covenant not to assign. The covenant
for renewal gives an option to the lessee exclusively to renew. The

appellants cannot be compelled to accept a renewal, though the
lessor binds himself to renew for a rent, it would appear no larger

than might be obtained from an ordinary tenant; and it is clear
from another provision of the lease that the agent of the appellants

(an English trading Company having only a branch establishment
here) reserves to himself full and some what vague powers to deter

mine the lease on giving three months notice.

The covenants for

title by the lessor extend only to the ﬁrst lease of 5 years.
The covenant for renewal, if read alone, expresses the following
intention—that there shall be a new lease-—that the new lease
shall contain covenants (including a covenant for renewal), 'not as

the appellants contend in the same words as the former covenants
(nullum simile cst idem) and that the covenants in the new lease
shall be subject to such further provisions as the parties may

eventually agree upon when the time of the ﬁrst renewal arrives.
The covenants in the new lease may, therefore, if the parties then

agree, he made subject to further provisions qualifying, restraining, or

otherwise altering them.
Expounding this covenant with a due regard to the other
provisions of the lease, none of which contemplate an interest of an
enduring nature, I do not think it can be construed to create an
- obligation to renew perpetually, or to grant a new lease with a
covenant for renewal in the precise terms of the covenant in the
ﬁrst lease, in the event (which has happened) of the par
ties being unable to agree respecting the further provisoes. It is
improbable thata permanent interest such as is created by a cove
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ment for perpetual renewal could have been in the contemplation
of either party.
When the ﬁrst lease Was about to expire, the plaintiff’s agent

applied for a renewal ; and after various proposals on both sides, to
which I shall not particularly refer, the negociations broke off ; the
parties being at variance respecting, not only the terms of the cove
nant for renewal, but certain other provisions of the new lease. It

is in this state of matters that the plaintiffs sue for speciﬁc perform
ance. In my opinion the proper construction of the covenant is
not to give the plaintiffs a right of renewal in the terms asked for.
It is at least uncertain whether the covenant admits of the con

struction put on it by the plaintiﬁ's, and the defendant in his writ
ten statement says that his intention was only to grant a single renew
al. Under these circumstances, I think, there should be no decree

for speciﬁc performance in the terms prayed for.
Peterson J'.—The right of the plaintiff, or their agent to a renewed
lease is recognized by the judgment of the Court below, and is assum
ed by the form of the issues, which were framed in an early stage of the
suit. Those issues were not noticed in the argument before us, and
were, I presume, abandoned at the original hearing. If, as I under.

stand,'the company insist on a speciﬁc performance of a renewed lease
in the terms prayed for by the plaint, I think that they are not
entitled to such a decree, and that their suit was properly dismissed.
It is unnecessary to go at length through all the proceedings that
have taken place, further than to notice the prayer of the original
plaint which is as follows :—The plaintiff prays that the defendant
may be decreed speciﬁcally to perform his convenant for renewal con
tained in the lease of the 19th June 1858, and to grant a new lease

for the term of ﬁve years commencing from the expiration of the
term of ﬁve years, granted by the lease of 19th June 1858, to the

plaintiffs, or John Paterson, at such increased rent as the Court
shall think proper &c. such lease to contain a covenant that if

the said John Paterson as such agent or assistant, or his suc
cessor, or the other the Lessee shall be desirous of taking a new
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lease of ﬁve years of the said demised premises, after the expiration
of the term of ﬁve years to be granted by the lease now sought to be
obtained, and shall by notice in writing signify such his desire to the
defendant, his, &c. the said defendant shall at the expiration of the
said term of ﬁve years now to be granted, grant to Paterson or his
successors anew lease, &c., for the further term of ﬁve years contain
ing all the covenants, &c., including the covenant for renewal therein
contained. The plaintiffs, in fact, seek a right to have a lease that
would amount to a renewal in perpetuity should they be desirous of
renewing from time to time. In the original lease of June 19th
1858, after the covenant for renewal are these words,-—“ but subject to
such further provisoes as may be then eventually agreed upon.” I
must here observe that, in the prayer for relief, although the Court
isasked to grant a renewal at such increased rent as the Court may
think ﬁt, the Court is not asked to grant a new lease subject to such
further provisoes as it may think ﬁt and proper. The plaintiff, in fact,
ignores the existence of any further stipulations. In the written
statement put in by either party, it appears, that considerable dis
cussion took place as to the terms on which a renewal was to take
place, and the plaintiffs were willing to take a lease of twenty years
at a ﬁxed rent independently of the question of renewal. This fell to
the ground in consequence of the defendants insisting upon the ex
punging of the clause enabling the plaintiffsto give up the lease on
three months notice, and also in making the lessees pay certain taxes.
A very long correspondence ensued, and as the 'parties could not

agree, the plaintiff set up his claim for a perpetual renewal of the ori
ginal lease ‘as it stood.

The defendant offered one, with a power of

renewal for another term of ﬁve years, in fact, a lease which might

at the option of the lessees be one for ten years. As the parties could
not agree, the Court has now to decide on the construction of the
instrument under which the plaintiff asks for a speciﬁc performance.
It is argued that the case of Hare vs. Burgess, 4.- Kay and Johnson,

p. 45, must control our decision in the present case. In that case the
covenant ran as follows :—“ That in case the plaintiff, upon the death
of either of the three original lives, shall be desirous of taking a new
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lease for another life, and shall within twelve months after such de

cease give the requisite notice, and shall nominate any person in the
room of the deceased, the person entitled to the reversion shall exe
cute a new and further lease for the life of the person so to be no
minated, and the lives of such of the three ﬁrst named persons as

shall then be living, and of 'the

survivor

and survivors of

them at the same rent, and with the same covenants including
this present covenant, and also that if within the twelve months

after the decease of any one of the three original cestui qui
vies, and before any renewed lease shall have been granted
by virtue of the former covenant, any other or others of the three
shall die, it shall be lawful for the plaintiff, his heirs or assigns
to insert another life or lives in the lease so to be granted as
aforesaid in the room of the life or lives which shall so drop, upon
making certain payments, it being the intention of the parties that
the plaintiff shall not be obliged, provided he renew within the period
appointed, to incur the expense of a further or additional lease or
leases in respect of the second and third lives so dropping.” In that
case, it is to be observed, that if the contention of the defendants

that it was to be construed as a covenant to renew only so long as
one of the original ccstml qui vies survived, were upheld, it Would
have been necessary to have expunged the latter covenant which

contemplated a lease with three fresh lives, after the death of
the original cestui qm', cies, and I do not think but for that further
covenant that the decision of the Vice Chancellor Page Wood would
have been infavour of a perpetual renewal. In the case of mei'ual cs.
Crew, 3 Atkins 83, where there was a lease for 3 lives and a covenant
by Lessee to pay within 12 months after the death of any of the lives
a ﬁne for every life added from time to time, and the Lesser covenant
ed that he would for the consideration of a certain sum to be paid to

him, his heirs, &c. in the name of a ﬁne for adding one life to the
remaining lives aforementioned, execute one or more Leases under

the same rents, and so continue the renewing of such lease or leases
to the Lessee, paying as aforesaid so much for every Life so renewed
from time to time, Lord Chancellor Hardwick held that the Plain

tiﬁ was entitled to have the like covenant inserted upon every renew

f
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al, as well upon the death of the new lives, as upon the death of the

old.

The words “so to continue renewing such lease or leases” not

meaning barely continuing a new life, but continuing and ﬁlling up

the estate from time to time, and that the words “ for every Life so
added as aforesaid" meant any of the lives in the future leases; as
in the case of Hare vs. Burgess there was a clear expression of inten
tion that the Lease was to operate by renewal beyond the existence of
the original lives. But were it necessary in the present case to de
cide that the words used in the present Lease “ irrespective of the fur
ther proviso as to stipulations, &c. to be agreed en” gave a right to
renewal in perpetuity, I do not think they do for this reason, namely,

that the words “ this present covenant for renewal" would be a coven
ant for renewal for ﬁve years with a clause in such renewed
lease, or a covenant to renew for ﬁve years more. There is
nothing to show that the lease to be given at the end of the
ﬁve years now asked is to include a further covenant for
renewal, and so on in perpetuity. The lease to which the
Lessees are at present entitled may amount to a lease of 5 0r

_ 10 years from its inception at the option of the Lessee. It was decided
in Tritton vs. Foote, 2 Cox 174, that the words “ under the

same

rents, covenants and conditions” did not involve a liability to renew
in perpetuity, and I cannot see that the words “ including this pre
sent covenant to renew,” can add any more to the former words
than at the outside, to insert a covenant to renew for ﬁve years more
beyond the present offered lease. Under the former words Lord
Thurlow decreed, that the renewed lease should not contain a cove

nant for future renewal. Here the words including this present cove
nant, give in my opinion a right, simply to renew for ﬁve years be
yond the present time. See also the judgment of Sir William Grant

in Moore vs F0ch 6 Vesey 232. Had there been anintentionto renew
in perpetuity, I should have thought we should have found in the

place of the words “a new lease for five years from and after the ex
piration of the present lease for a like term of ﬁve years” such words
as “from time to time,” or other words of similar meaning to show an
intention of a series of leases, Sygulden vs. May, 9 Vesey 330. How

ever it is not necessary in my opinion to decide that point, as the
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subsequent words “ subject to such further provisoes as may be there
eventually agreed on" show clearly that something further was con
templated, than a simple renewal of the lease, tottdem verbia, on the
completion of each period of ﬁve years. The counsel for the plaintiﬁ'
argued that if the parties did not agree that those words must be re
jected and a lease on the original terms granted, or, in other words,

that unless the plaintiff got exactly what he wished, that he was en
titled to a new lease the same as the original lease without any alter
ation. I do not think I am at liberty to reject the words “ in case
the parties do not agree,” and if the parties do not agree it is impossi
ble for a Court of Equity having regard to those words to decree a
speciﬁc performance in the way asked. The parties themselves by their
correspondence seemed under the impression that further provisos
and terms mightbe inserted, and it was only when they could not agree
on the further terms that they came into Court. ‘But even supposing

I were of opinion that the words of the covenant in the original lease
amounted to a covenant to renew in perpetuity, I should have great
diﬁculty in decrecing a speciﬁc performance of the covenant in favor
of the present plaintiff. The lease is drawn in a very peculiar way, the
lessee is treated as a corporation, and the covenant is with him and '
his successor. Now even admitting that any person holding the posi
tion of the original Lessee, as agent of the Peninsular and Oriental
Company, were entitled to the beneﬁt of this Lease and to the cove:
nants therein contained, it does not necessarily follow that the Pe

ninsular and Oriental Company are entitled to put themselves in the
place of their agent. The defendant in executing a Lease may have
preferred the responsibility of the agent for the time being to that of
the Company, whom he might have to follow to England or some other

place, should they cease operations here. It was argued that acovenant
for renewal ran with the land, and that the lease was assignable, and

that all that Harold Tronson had to do was to- assign to the Com
pany. It did not appear, however, that he had done so, and it also ap
peared that the new Lease tendered was one in the name of the acting
agent John Paterson. Besides I notice that there is a covenant on the
part of Tronson that he shall not assign the lease or premises there
by devised; no exception is made in favor of the P. & 0. Company, al
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though singularly enough there is a proviso immediately following
the covenant not to assign, that in case the P. & 0. Company shall,
at any time after the expiration of ﬁve years from July 1858, withdraw
their ships from the Port of Calcutta, or otherwise discontinue to
navigate between that Port and any other Port to the Eastward of
the Cape of Good Hope, on three months notice, it should be lawful
for Tronson or his successor to surrender the lease, or any renewed
lease. Independently, however, of any objection as to the rights of the
present plaintiffs to have a renewal of the lease, I am of opinion that
eVen had the suit been brought by Tronson himself, he would not
have been entitled to any renewal even for the period of ﬁve years,
owing to the parties not agreeing as to the terms.
During the argument my learned brother Morgan threw out that
possibly an arrangement might be made and alease suggested by the
Court. This however was rejected by the Plaintiffs on the ground
that no one here had authority to consent to such a 'proposal. This
to me is very strange, as they give their agents power to take a lease

and tender a lease in the name of their agent Paterson, and
theyarmed
come with
in to authority
claim the to
lease
in their
ownfurther
name, there
is no
I when
one here
consent
to the
agreements
and provisos contemplated in any new renewal. Were it necessary
,to decide the point, I am strongly of opinion that the P. &. 0. Com
pany as a corporation have not a right to come forward and claim
a lease in their own name. In this case I do not think an assignee

could claim a renewal if the assignment had taken place without
the assent of the lessor. There is a covenant not to assign. The
covenants are all personal between Tronson and the lessor. In my

opinion the decree of the Court below ought to be aﬁrmcd with costs.
Decree aﬁtrmed accordingly.
\

HAM '09. THE EASTERN BENGAL RAILWAY COMPANY.

Wrongful dismissal—Master and Servant.
Egl'into'n with Lowe for the Plaintiff.
Marshall with Wilkinson for the Defendants.

This was a suit to recover damages for wrongful dismissal.

14th,

In'the month of March 1863, Mr. Ham, who had previously

15th,
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been in the service of the Eastern Bengal Railway, in the

16th,

Engineer’s Department, was appointed Head Accountant and and 17th,
Assistant to the Agent in India at a salary of six hundred Dec- 1864
rupees amonth, and entered into an agreement to serve in that capa
city for three years. That agreement was as follows :—
Articles of Agreement entered into this 9th day of March 1863,
between George Ham of Lower Circular Road in the Town of Cal
cutta of the one part and the Eastern Bengal Railway Company and

hereinafter called the Company of the other part.
The said George Ham engages himself in the service of the Eastern
Bengal Railway Company for three years from the 1st day Of March
1863, on the following conditions :—
1. He shall reside at such place, and remove from time to time to
such place or places, and occupy and employ himself as may be re
quired by the said Company, through the Secretary of the Company
for the time being in England, or by the Agent for the time being,
appointed by the said Company, to manage the affairs of the Com

pany in India.
2. He shall faithfully and diligently employ himself in the service
of the Company as Chief Accountant and assistant to the Agent at
such place and places as the said Company through such Secretary 01'

Agent as aforesaid shall require.
3.

He shall devote his whole time and attention to the service of

the Company, and shall use his utmost exertions to promote the in
terest of the Company.
4:. He shall in all things be subservient to and obey the orders and
directions of the said Company, and of the Agent of the Company in '
India for 'the time being, so long as they are consistent with the time
of this agreement, and shall neither directly nor indirectly be engaged
in any other service business or speculation whatever.
And in consideration of the agreements herein before contained on

the part of the said George Ham to be done and performed, and of
the due and faithful and exclusive services to be rendered by him to
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the said Company for three years as aforesaid, the said Company doth
promise and agree with him in manner following.

That the said Company shall pay to the said George Ham for the
period of the ﬁrst two years of his services commencing from the said

1st day of March 1863 the sum of Rs. 600 per month, and for the third
or last year of the said period Of his services the sum of Rs. 700 per
month.
That if he shall at any time neglect or refuse, or from any cause
become or be unable to perform or comply with all or any of the
articles of this agreement, or any of the duties required by him, or
all or any of the orders of the said Company or their Agent aforesaid,

or Shall in any manner misconduct himself, or shall correspond ver
bally or otherwise directly or indirectly 0n the affairs of. the Company
with parties unconnected with the executive of the Company, or shall

publish directly or indirectly any information, paper, document, book,
or matter Of any kind whatsoever affecting the Company, it shall be

competent to the Directors or their Agent in India to declare the
employment of the said George Ham under this agreement at an end.
That at the expiration of the said three years (provided the said
George Ham shall have satisfactorily complied with and performed
the Articles of this Agreement) the said Agent shall provide the said

George Ham a ﬁrst class passage to England 0122 Egypt at the
expense 0f the Company.
That, in the event of the Company or their Agent in India
becoming desirous to terminate the engagement of the said
George Ham at an earlier period than three years from the com
mencement thereof, they shall be at liberty to do so on giving him

six months’ notice (signed by the Secretary or Agent or otherwise
determinable) at any period of the year on paying him salary for
that period, and shall moreover in such case provided the en
gagement of the said George Ham shall have been-terminated with

out fault or in capacity _on his part, provide the said George Ham a
ﬁrst class passage to England at

the expense of the Company»

and the Company shall also provide the said George

Ham
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a like passage to England at the expense of the Company in the event

of his being under the necessity from illness of proceeding to England;
the said Company shall provide the said George Ham a passage to
England m'd Egypt, or the Cape, at the expense ofthe Company, provid
ed that it shall be satisfactorily established, that such necessity exists,
and it is not occasioned by any impropriety of conduct on the part of
the said George Ham, and that he shall be provided with a certiﬁcate of
good conduct from the Proper ofﬁcer of the Company in that behalf.
That the said George Ham hereby binds himself under a penalty'
of Rs. 6,000 to the said Company, diligently, and faithfully, to per
form the various matters and things contained in the Agreement. In
witness whereof the George Ham and the Agent of the said Com
pany, for and on behalf of the said Company, have respectively here
unto set their hands and seals the day and year ﬁrst above written.
GEORGE HAM (L. S.)
FRANKLIN PRESTAGE, (L S.)

Acting Agent,
E. B. RAILWAY.

Onthe 3rd of December 1863, the plaintiff was dismissed without
the six months’ notice provided in the Agreement. The defendants

admitted the dismissal but justiﬁed it on the ground of the plaintiff's
misconduct.

Levinge, J.-—This case has been very fully gone into, witnesses have
been examined on either side, and all the circumstances relating to
that which forms the subject of the suit have been laid before the
Court. And it is impossible that I should not have made up my
mind as to what the judgment of the Court should be. If Juries were
established in civil cases in this Court, this is a case which would

have been tried before a Special Jury, and it is in a peculiar degree
a case in which the question would have been one entirely for their
consideration. Perhaps the position of the plaintiff would have been
better if his case had been submitted to a jury, as there is always
a disposition in juries to sympathise with a person in the position of
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the plaintiff. I cannot say that I do not share that sympathy. But
at the same time, though I am of opinion that the defendants have
not made out a case justifying the summary dismissal of the plaintiff
from their service, I think that the evidence has disclosed a state of

affairs that rendered it extremely difﬁcult, if not altogether impossible
for Mr. Prestage, the Acting Agent for the Company, to carry
on the business of the Company in its connection with the
duties to be discharged by Mr. Ham.‘
But what he ought
to have done was to have given' six months’ notice to Mr. Ham
to determine his engagement. This was not done. In order to
justify the dismissal of a servant on the ground of misconduct, I am

of opinion that mere venial faults are not sufﬁcient, but that there
must be something gross in the acts or duties committed, or omitted,
to warrant a summary dismissal Looking at the acts relied upon
here in justiﬁcation of the dismissal, I do not think they are of that

nature or gravity to warrant a dismissal without notice.

There is no

charge of want of capacity on the part of Mr. Ham to fulﬁl the
duties of the office to which he was appointed. That is stated, and
very improperly stated, as one of the grounds of dismissal. But it
was not attempted to show that there is the slightest ground for any
such imputation. Indeed it was admitted by the learned Counsel
for the defendants that he was perfectly qualiﬁed for the ofﬁce; and
there cannot be a doubt that Mr. Ham is a gentleman of very consi
derable attainments and ability, and possessed of every capacity and
qualiﬁcation for such an ofﬁce. Then what are the grounds upon

which his summary ejection from the employment of the Company
is attempted to be justiﬁed. The ﬁrst reason assigned in
Mr. Prestage’s letter is “for persistently disobeying my orders

and instructions by corresponding with me, instead of personally
attending at my ofﬁce, to dispose of the business of your
ofﬁce.” The evidence
support of this is that in the month
of August Mr. Prestage had remonstrated with the plaintiff, for
communicating by letter instead of waiting upon him personally
and receiving his instructions verbally, and that subsequently Mr. Ham

had written a letter to Mr. Prestage, enclosing three letters about
sOme business in the ofﬁce and that he had sent him a memorandum
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of a great many matters, to which it appears he might properly have
called the attention of the Agent, but which Mr. Prestage says he
ought to have communicated by waiting upon him, and not by
writing. It appears to me that a peremptory order never, under
any circumstances to communicate by writing, would not be a reason
bly order, if such order were given; and that the two instances

given in evidence of a disobedience of a direction of a less peremp
tory character, did not constitute such disobedience as would form

any ground for dismissal; and certainly falls very far short of that
gross misconduct which in my opiniOn must be established in order
to make out the justiﬁcation upon which the defendants rely. The
next reason assigned is “ for communicating the aﬂ'airs of the Com
pany with persons not connected with the Executive of the Company.”
There is no doubt by the Regulations and in the Agreement into
which the plaintiﬁ' entered with the Company a prohibition against
corresponding “ verbally or otherwise directly or indirectly on the
affairs of the COmpany with parties unconnected with the Executive
of the Company.” But the circumstances under which the commu
nication relied upon took place, taken in connection with the person
to whom it was made, do not appear to me to make out the case of
infraction of this regulation. It appears that Mr. Ham had address
ed a letter to Mr. Prestage with reference to a Meeting COnneeted
with the Audit Department, complaining that such Meeting had
been held without his being present; and that he had allowed Mr.
Cooke, the Assistant Consulting Engineer to the Government, to take
away a copy of that letter for the purpose of shewing it to Captain
Taylor, the Consulting Engineer to Government. Mr. Cooke and

CaPtain Taylor had a right to inspect all the papers and documents
of the Company, and in the interests of Government under the terms
of an agreement between the East India Company and the Railway

Company, to investigate the affairs of the Company, and I do
not think that the allowing Mr. Cooke, at his own request,
as he himself said, to take away a. copy of that letter was a
communication of the Company’s affairs to a person not an
Executive ofﬁcer of the Company within the meaning of the prohibi

tion.

The third reason I have already partly dealt with, namely,
9'
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“ for incapacity or neglect of duty."

For the former there is

not the slightest foundation; and with respect to the latter, the
only evidence is that on one occasion Mr. Ham sent to the
Agent a statement of the Finances of the Company, which it is the
habit to transmit by each mail to the Board in England, prepared
by a Baboo in his ofﬁce without having looked over it himself, and
which, he admitted, contained some sentences that were unintelli
gible. But I cannot regard this oversight on one occasion to revise
and correct a document before sending it into the Agent, as gross

misconduct justifying a dismissal.

The fourth reason is “ for disobey

ing my orders and directions by submitting to Government a Pay Bill
for sanction which I had refused to sign and send forward.” The facts
with respect to this matter are these :—It appears that the chowkee
daree tax was assessed upon the Company’s Station \at Ranaghaut,
and that the Pay Bill after it had been signed in due course by Mr.

Ham for the allowance of the payment, was sent in by him to the
Acting Manager, whose signature also was required. Mr. Prestage
did not sign the bill ; but caused his clerk to write across it the words,

“the Acting Agent declines to sign this bill as he is not satisﬁed that
the Company are liable.” After the bill was returned to Mr. Ham,
he wrote upOn it the following memorandum :-“ The Chowkeedaree
Tax must, I think, he paid without further delay, otherwise the autho
rities will seize the Station furniture. I should not have signed this
bill unless I had thought it was a fair claim against the Company.”
It appears that the tax was afterwards paid under protest. I cannot
regard this as such an act of disobedience or misconduct as the
defendants are bound to establish in order to make out their justi
ﬁcation. The ﬁfth reason is “ for making notes on Pay Bills after
they had left my hand.” The Chowkeedaree Tax Bill is one of the
alleged instances. The other has reference to what has been called
the contingent Pay Bill. This was a Pay Bill for some small expenses

incurred at an Oﬁice of the Company, Mr. Payne’s ofﬁce, and with
respect to this the proceeding was altogether irregular, and I cannot
see that Mr. Prestage was not himself in fault ; for it appears that
contrary to the regular practice in the ofﬁce be afﬁxed his signature

to the bill before it had been signed by Mr. Ham. It went before Mr.
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Ham With Mr. Prestage’s signature upon it, and Mr. Ham did not
sign it, but wrote upon its face in red ink a
following eﬂ'ect:—“ Mr. Payne broke up
ment in August and took up his new duties in
ofﬁce on the 30th August. Punkawallahs

memorandum to the
his oﬁice establish
the Chief Engineer’s
Chairmen could not,

therefore, have been employed by him in Koomar district during the

month of September : I cannot pass this bill without special instruc
tiOns.” (Signed) “GEORGE HAM, Chief Accountant.” I think Mr.
Prestage was himself in the ﬁrst instance to blame for departing
from the established usage in signing the'bill before it had passed
through the Accountant’s Ofﬁce; and it is altogether too frivolous
to form any justiﬁcation. The sixth is, however, a charge of the
most serious character, one that should never be made lightly, nor

without the strongest and most convincing grounds. It imputes that
Mr. Ham told untruths to screen two of his acts. Of one of the
alleged untruths we have heard nothing—no evidence has been
offered : as to the other some evidence has been given of a conver
sation upon the 1st of December between Mr. Prestage and Mr. Ham
at which Mr. Payne was present, and at which, according to the
evidence of Mr. Prestage and Mr. Payne, Mr. Ham asserted
that at the time when he wrote the red ink memorandum
upon the Contingent Pay Bill, it had not been signed by Mr. Prestage.
Mr. Ham, on the other hand, asserts strongly that he never made any
such statement. Persons may very easily be mistaken as to what is
said at a conversation, particularly where they are under any exciting
inﬂuence, such as anger. No doubt some conversation and contro
versy took place about the memorandum previous to the letter of

suspension on the 1st of December, and I have not the slightest
doubt that each gives that which he believes to be a true account -of
what was said. But I could not on such evidence arrive at the
conclusion that Mr. Ham was guilty of an untruth, and indeed, I

think, the probalities are very strongly against it, as Mr. Ham, from
his whole course of conduct and character, is evidently not a person
likely to shrink from the responsibility of what he has done. There
was a ground of justiﬁcation given in evidence in addition to those

speciﬁed in Mr. Prestage's letter, namely, that Mr. Ham, notwithstand

(236)
ing, by the regulations of the Company, ofﬁcers in India are prohibited
from communicating with the Board of Directors in England, other
wise than through the Agent, had done so in the month of September.
That was, no doubt, improper, but does not constitute, in my opinion,

gross misconduct justifying dismissal. Although I think it extremely
probable that Mr. Ham was in some respects over-oﬂicious, I think
I must acquit him of any misconduct. I, therefore, think that the
defendants have failed to make out their justiﬁcation, and that the
plaintiff is entitled to judgment.

With reference to the damages, I think the plaintiff is entitled to
six months‘ salary, having been entitled to six months’ notice, which

was not given, and he is further entitled to the cost of a ﬁrst class
passage to England, since by the contract the Directors undertake
to forward him to England free, in case they should determine the
service before the expiration of the three years.

'

Judgment for the plaintiﬂ', damages Rs. 4,710.

NAWAB NAZIM or BENGAL vs. RAJAH Pnosouommm DEB menon.

Act VIII makes no provision for compensation of Witnesses for
loss of time.
Mr. Dowleans, who had been in attendance as a witness for 17

days, applied for compensation.

Levinge, J., enquired whether he claimed compensa-

August 17,

tion on account of travelling expenses, or simply for
loss of time.
'

1865

Dowleans said, that he had incurred no expense in travelling;

his claim was for loss of time.
Levinge, J. said, that under these circumstances he could award

him nothing. If the witness had asked for compensation for expenses
incurred in travelling, the application might have been granted,
but Act. VIII, according to his (the learned Judge’s) interpretation,

made no provision for compensation on account of loss of time.
Application refined.
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Huanmcnunnnn Ganeoonr us. Smncnunnnn Mrrrnn.

In a suit brought in the High Court, where the Plaintiff shall
recover less than 1,000 Ra, 'no costs can be awarded, unless the
Judge shall certify, that the action was ﬁt to be brought in
the High Court, by reason of the diﬂiculty, novelty, or general

importance of the case, or of some erroneous course of decisiom in
like cases in the Court of Small Causes.
Lowe for Plaintiff.

The Defendant was unrepresented.
In this cause an ew-parte decree was made in favour
of the Plaintiff for Rs. 492-12, the balance due on certain

Sept 16,
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transactions in Company’s Paper.
Lowe applied for costs, stating that the suit was brought in the

High Court instead of the Small Cause Court, because it was thought
necessary to attach the defendant’s property before Judgment, and no
attachment before Judgment could be obtained in the Small Cause

Court.
Phear, J., said, he could award no costs. Act XXVI of 18645 Sec. 9,
enacted that “ if any action shall, after the passing of this Act be
commenced in the

High Court, for any cause other than those

speciﬁed in Sec. 100 of Act IX of 1850, for which a summons might
have been taken out from a Court held under the said Act IX of
1850 or under this Act, and in which such Court would have had

Jurisdiction, and if a verdict shall be found for the Plaintiff for a
sum less than 1,000 Rs, if the said action is founded on contract, or
less than 300 Rs. if it is founded on wrong, the Plaintiff shall have

Judgment to recover such sum only and no costs, unless the Judge,
who shall try the case, shall certify that, by reason of the difﬁculty,
novelty, or general importance of the case, or of some erroneous
course of decisions in like cases in the Court of Small Causes, the
action was ﬁt to be brought in the High Court.” The reasons given
by the learned Counsel in no way took the case out of the operation
of this section.

The decree was for a sum less than 1,000 Rs, and

the Court had no power to give costs.
Application refused.
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THE GOOSERY Co'r'ron ‘MILIs COMPANY, LIMITED cs. James STEEL.

Defendant applied for 100 shares in a Company and on their being

allotted to him paid 1,000 Rs. deposit. His name was placed
upon the Register of shareholders, but he refused to sign the
Articles of Association. Held that he was not liable as a share
holder.
Graham with Wood/roﬁ'e for the Plaintiﬁ's.
The Advocate General with Evans for the Defendant.
This was an action to recover the sum of Rs. 5,000 being
the amount of two calls upon one hundred shares in

July 12,
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the Goosery Cotton Mills Company, Limited.
The chief facts in the case, which were admitted on both sides were

as follows.

One hundred shares in the Company were, on the

application of the defendant, allotted to him on the 6th of October

1863, and on the 29th of the same month he paid Rs. 1,000 as deposit

on them. The defendant’s name was placed upon the Register of
shareholders, and a copy of the articles was sent to him for his

signature which was refused.

It did not appear that he had signed

any paper with reference to the shares except a letter in answer to

repeated demands for calls, in which he stated that he preferred
forfeiting his deposit money to retaining an interest in the company.
The only question was whether there was such an acceptance of
the shares, &c., as would make the defendant a shareholder of the

Company. At the time of the allotment of the shares in question
the Company was carrying on business under Table B. :of Act XIX. of
1857, by the ﬁrst clause of which it is enacted that no person shall
be deemed to have accepted any share in the Company, unless he has
testiﬁed his acceptance thereof by writing under his hand, in such

form as the Company from time to time directs.
The Articles of Association of the Company were dated the 15th
December 1863. the ﬁrst clause of which provided that Table B. of
Act XIX, of 1859, should not be binding on the Company, save in so

far as the same were thereby in whole or in part made applicable.
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The 18th clause was asfollows; “No person shall be deemed a
shareholder or entitled to any beneﬁt as such unless he shall haVe
executed these presents or a copy thereof."
For the plaintiff the following cases were relied on 2—- Blomm’s
case vol. 12 Weekly Reporter, p. 700. Barnes v. Pennell 2 House
of Lords Cases 497. Yelland's case 5 De Gex and Sm, p. 395.
The New Theatre Company, '5. e. Bloxam’s case was one where a
person applied verbally for shares in the Company, and paid the
deposit required on application upon a promise from the Secretary
that if the applicant did not get the shares, the deposit should be
returned to him.

The ‘shares were afterwards allotted to him, and

his name was entered in a book described as the Register of
Allotments, but no notiﬁcation of the allotment was made to him.

On the Company being wound up, it was held by the Master of the
Rolls that notice of the allotment was not necessary, and that he
was a contributory.

In Barnes vs. Pennell. 2 House of Lords Cases, p. 497, in appeal
from a decision of the Lord Ordinary in Scotland, aﬁ'irming his
Lordship’s decision, it Was held that in a Joint Stock Company where
certain forms were to be observed by any transferred of shares before
he could became a member of the Company, a party purchased
shares and executed some of the acts required to constitute him a
member of the Company but left one of these acts unexecuted, the
purchaser was unable to retire from his contract and was liable for

calls made on behalf of the Company.
In Yelland’s case 5 De Gex and Sm. p. 395, the Vice Chancellor

Sir James Parker held that an allottee was liable as a contributory, to
whom shares had been allotted upon an application by letter from
the managing Director of the Company, and on which shares the
allottee had paid a deposit at the Company’s ofﬁce; but he never
executed the deed of settlement which provided that upon execution
of the deed, the person executing being otherwise duly entitled
should be entered on the list of, the shareholders &c., and should
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thenceforth, but not before, assume the liability and privileges of
a shareholder. This case was afterwards over-ruled on appeal. See. 21
L. J. (Chy.) and was cited in support of the defendant’s case.

In 're the Electric Telegraph Company of Ireland Cook'ney’s case
26 Beavan p. 6 was also cited.
For the defendant it was contended that he was not a shareholder,

and that he had elected to forfeit his deposit.

He relied in support of

his case on Act XIX of 1857 See. 20, which makes the amount of calls

for the time being unpaid on a share, a debt to the company,—ald on
the case of The New Brunswick and Canada Railway vs. Mug~
ge'riclge 4: H. and N. 160. In that case a Company incorporated under
the Joint Stock Company’s Act 1856, issued a prospectus at the
foot of which was a printed form of application for shares. By
the prospectus it was requested that each applicant in ﬁlling
up the form would state for which class of shares he applied, and
that all applications must be accompanied by a remittance of £2 as
a deposit on each share, and should less be allotted, the amount
paid in excess would be returned. The defendant paid into the
Bank £600, and ﬁlled up and sent the printed form to the Direc
tors, wherein he requested that 100 shares of class A should
be allotted to him, and thereby agreed to accept such shares or any

less number that might be allotted to him, and pay the future calls.
50 shares of class A and 200 of class B were allotted, and £100
returned to him. A printed copy of the memorandum and articles
of association, at the foot of which there was a form of memorandum

consenting to be a shareholder, was sent to be defendant, but it was
not signed by him. The defendant received a notice that the share

certiﬁcates and interest warrants were ready, and he requested that
they might be sent to him.

His name was placed on the register of

shareholders for the share allotted to him, but in an action for calls it

Was held by the Court of Exchequer, that the defendant was not a.
shareholder of the Company, and this decision was afterwards upheld
in the Exchequer Chamber: 4 H. and N. p. 580.
Macpherson, J.—This case appears to me to turn upon the Joint
StOck Companies Act XIX of 1857 and the Articles of Association;
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Sec 7 of the Act provides that special Regulations may be prescribed
by the articles of association, and under section 8 the articles when
registered, bind the shareholder as if he had duly executed the same,
and there were in such articles contained a covenant to conform to all
the regulations thereof.
Sec. 17 provides that no trust shall be entered on the Register,

and that every person who has accepted any share, and whose name
is entered in the Register of Shareholders and no other person,
(except a subscriber to the Memorandum of Association) shall for the
purposes of the Act be deemed to be a shareholder, and Section 20
makes Calls a debt to the Company. Table B. does not apply to
this case, inasmuch as the Company is registered under special
Articles of Association, and accordingly this case must turn on the
language of such articles.
Sections 8, 15, and 17 of the articles provide for the making and
recovering of calls and the forfeiture of shares, and Section 18 provides
as follows as to who shall be deemed to be a shareholder “ No person
shall be deemed a shareholder or entitled to any beneﬁt as such, until
he shall have executed these presents or a copy thereof.”
It has been contended that the only object of this Section is to

preclude any one from receiving any beneﬁt who has not executed,
but I do not think such a contention can be maintained ; the plain
tiﬂ' must stand or fall by the articles, and I think that under them
the defendant is not a shareholder. The principle of the cases of

the Waterford, Wewford, Wicklow and Dublin Railway Company
vs. Pidcock and the New Brunswick and
Mugg'r'idge must prevail in this case.

Canada. Railway vs.

Yella'nd’s case Cookncy’s case and Bloxam’s case are cases of con
tributories, and in addition to that they all turned on the question
of acceptance or no acceptance, and not upon the construction of any
particular clause. The latter case was decided under the New English
Act of 1862, which diﬂ'ers materially from Old Joint Stock Com

panies, and from which the word Shareholder appears to be carefully

excluded.

The suit must be dismissed with costs No. 2.

Diem issed A cco'rd'i ngly.
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J ox-m Cmusrn AND ornnns '06. NUTHUNULL NOWLUCKA AND OTHERS.

Where a contract is partly printed and partly 'zm‘itten, and there is a

conﬂict between the printed and written part, the written part
must be taken to control the printed part.
The Advocate General with Newmarch for plaintiﬂ's.
Graham with Woodroﬁ’e for defendants.
The plaintiffs, Messrs. Carlisle, Nephews and Co., sought
to recover from the defendants, who are Piece-goods Deal-

July 25,
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ers in Burrah Bazar, Rs. 8661-1-6, as damages sustained by them in

consequence of the defendants having failed to take delivery of, and
pay for, I541 bales of Grey Shirtings. It appeared that on 9th October,

5th November, and 13th November last, the defendants agreed with
the plaintiffs to buy from them 269 bales of Grey Shirtings, at differ
ent prices. There were contracts on the printed forms in use by the
plaintiffs in which the names of the ships, of the purchasers, and the
numbers and market prices of the bales were ﬁlled up in writing. At
the foot of the contracts of 9th October there was written “ delivery
to be completed on or before the 29th instant, after which date in
terest will be charged at the rate of 8 per cent per annum.” At the
foot of the contracts of 5th November, there was a similar written me

morandum that delivery was to be taken in 5 days, and, in the con
tracts of 13th November, that delivery was to be taken in 10 days.

All the contracts in the printed part contained these clauses :—
“ The goods to be cleared, settled and paid for within 40 days from
this date, otherwise the deposit of Rs.

shall be forfeited to the

sellers, no discount allowed, and the goods shall be resold on account
the purchaser, any loss on which re-sale he must make good, besides for

feiting the deposit, and he shall not have any claim to any advantage
arising from such resale.”
'
“ No deduction for damage or for any other defect in the goods shall
- be allowed after the expiration of 15 days from the date of this agree
ment, whether the goods be cleared or not cleared, neither shall any

deduction be allowed for any defect discovered in the goods after they
have left the seller's godowns."_
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It was proved that on different dates between 28th Now ember and
2nd February the defendants took delivery of 115 bales, that they
gave Chittees or Promissory Notes for the purchase money, and made
payments on account of them, from time to time, until 3rd March,
after which they declined to make any further payment, alleging that
the goods were damaged. Upon this an action was brought against
them to recover Rs 11,600, the Balance due for the goods delivered,

which was settled in April by the plaintiffs giving up between 4.- and
500 Rs. of the amount, asthey said on account of the interest, but the
defendants alleged it was an allowance made in consequence of the
goods being damaged. After the settlement of the action, the defen
dants for the ﬁrst time went to inspect the 154 bales, which remained
in the plaintiff’s godowns undelivered. A few of them were opened,

and, as they refused to take delivery, the bales were resold by the
plaintiffs in May, and the result Was that including interest and Rs. 591,
which was claimed for Fire Insurance and godown rent, the difference

between the prices at which the goods were contracted to be sold, and
those obtained on the re-sale, was Rs. 8661, the sum sought to be
recovered in the present suit.
It was proved that after the contracts of 13th November, the
market fell ; that in December, January and February, prices were
almost nominal ; and that the market, when the re-sale took place,
was better than it had been at any time since November.

The plaintiffs, in their written statement, alleged that all the goods
were in merchantable condition except 20 bales which were mildewed
at the time of re-sale, and were not then merchantable. It appeared,
however, that the contract price of these bales was Rs. 8 and 11 annas
per piece, and that on the re-sale the difference was only 9 annas.
Two of these 20 bales were produced in Court by the defendants and

appeared to be badly damaged.
The defendants, in their written statement, denied that the goods
were of the quality contracted for, and at the trial they contended
that the goods were damaged, and that they were therefore justiﬁed

in refusing to take delivery of them.
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Paterson, J.-The plaintiffs in this case, trading under the name
and style of Carlisle, Nephews & Co. sued the three defendants,
Nuthnull Nowlucka, Greedhareeloll Bhara, and Bhoyronath Pauray,

as trading under the ﬁrm of Nuthmull Nowlucka. The plaintiﬂ's
abandoned their action against Bhoyronath Pauray: as against him

therefore the suit must be dismissed. The alleged cause of action
was the damages sustained by the plaintiffs by reason of the defen—
dants failing to take delivery of 154 bales of Grey Shirtings, and
the loss on re-sale, interest, insurance, ware-house room &c. These

154! bales were a parcel of a larger number of bales purchased by
the defendants on three several days, via, the 9th of October, the 5th

and the 13th of November, and of which part delivery had actually
taken place, and in respect of which the plaintiffs had been paid,
although not until after action was brought. The contracts, under
which they sued, were printed and certain writing in English Was
inserted in each. The ﬁrst contract of the 9th October 1863 was for
213 bales of Grey Shirtings of speciﬁc marks and numbers, set out in
the English language. In writing, at the foot of the document, there
was a clause in English,—-“ Delivery to be completed on or before the

29th, after which date interest will be charged at the rate of 8 per
cent. per annum.” The second set of contracts was dated the ﬁfth
of November. On these were set out, in English writing, the marks

and numbers ; and there was, at the foot of each, a clause in writing
that delivery was to be taken within ﬁve days from the date, after
which interest to be charged at the rate of 8 per cent. The third set
of contracts of the 13th November, in like manner, set out the marks

and numbers, and the writing in English at foot, that delivery was
to be taken within tendays from the date, or interest to be charged
at 8 per cent.

The plaintiffs alleged that under the above contracts the defen

dants commenced

taking delivery on the 28th of November, and

took delivery up to February 2nd, leaving at the last date, 154 bales

of goods in the hands of the plaintiffs. That as the defendants took
delivery, they gave the plaintiﬁ's promissory notes for the amounts
of goods so delivered, and received cash from time to time in respect
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thereof. In consequence of the defendants neither taking delivery
nor paying in respect of what was delivered to the satisfaction of the
plaintiffs, the latter, through their attorneys, called on the defendants

to pay the balance due for what was delivered, and also to take
delivery of, and pay for, the residue. In consequence of the defen
dants’ neglect, an action was brought, on

30th March 1864, for

the balance of the goods delivered, and, on the 4th of May the plain
tiffs proceeded to sell the 154 bales, and on sale they realised a loss
of 8,661 rupees.

This sum includes interest, charge for ware-house

room and for Fire Insurance.

The defendants, by their written

statement, admit the contracts, and go into a rambling statement as

to matters connected with the other suit, and which are
utterly immaterial to the present suit. In fact the only portion of
the defence bearing on the present case is that raised by the eighth
paragraph, in which they deny that the goods were of the quality
contracted for, at the prices mentioned. Having regard to the nature
of the contract, as there was no guarantee of quality, nor sale by
sample, the point raised was immaterial so long as the goods
were in a merchantable condition as Grey Shirtings. The plaintiffs
proved the contracts, the re-sale and the loss, making a total claim of
Rs. 8,661, 6. This included items for Fire Insurance, godown rent,

and also a deduction from the prices sold for interest for forty
days at 8 per cent the usual prompt allowance. On the cross-exa- ‘
mination of the witness, Calleechurn Bhose, the import godown sircar
of the plaintiffs, the man who explained the contracts to the defen
dants, he admitted that he had only explained the part written in
English at the foot of each contract; but, in answer to a question
from the Court, he said that with new customers he explained the
whole of the printed part, but the defendants, as old customers, knew
it. The plaintiffs by their written statement, in my opinion foolishly,
admitted that 20 bales of the 154 were in an unmerchantable con
dition, although it appeared that, even when sold as damaged, there
was only a loss of about 7% to 8 per cent. on original prices, and Mr.
Brown, in his evidence, stated, that out of the 20, at least 10 might

have been taken, with some small allowance.

It was contended by

the Counsel for defendants that the only contract was that portion
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in English at the foot of each contract, and that the defendants were

not bound by the printed portion of the contract, and that
the breach of contract took place on the non-performance,
by the defendants, of the contract on the expiry of the days mentioned,
and that the damages, if any, should be calculated as of those days. The
defendants contended that they were not bound by the clause as to

allowance for damage to be claimed within ﬁfteen days, and that they
ought not to be compelled to take damaged goods. On behalf of the
defendants, witnesses were called to prove that the goods were damag
ed and that that was the reason why they did not take delivery. The
gomastha of the defendants swore that about the 20th of April, he
went to the godowns of the plaintiffs, and cut open and examined 50

bales of the 154, and that they were so damaged that he would not
take them : to corroborate this man, another witness, named Nunko was
called, who far from corroborating the last witness, swore that only 6 or
7 bales were cut open and examined, and of these 6 or 7, 2 or 3 were

damaged, the rest sound. Two of the damaged 20 bales were brought
into Court, and one cut open : it certainly was very much damaged, sev
eral pieces of cloth being rotten. The above isa summary of the evidence
and pleadings. I am of opinion that the contract the defendants
entered into was the contract pr'mted and written, that where there
is any conﬂict between the writing and the printed portion, the written
must control the printed part ; that in the present case the contract
was a speciﬁc contract of certain speciﬁc chattels, and that, as long as
they, or any of them, were in a merchantable condition, the defendants
were bound to take them. In case of the chattels or any of them

being in a damaged condition, that the claim for damage was to be
made before the goods left the plaintiff" s godowns. and in any case
within ﬁfteen days from the date of contract. That the only effect
of the written portion as to delivery within so many days after which
interest was to commence, was to do away with that portion of the
printed form which allowed discount for prompt at the rate of eight
per cent. for three months, and that although they had forty days to
take delivery, still that if they did not take it within the days, at foot
of contract as suggested by the defendant’s Counsel, it would be
simply a. purchase of so many bales of Grey Shirtings, of certain
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marks and numbers, and the defendants would be bound to take
them, merchantable or not, and with no allowance for damage.

I

have no doubt in my mind as to what the contract is, and that the
alleged want of explanation does not vitiate the contract.

The question therefore is, what are the damages to which the plain
tiﬁ's are entitled ? I shall not allow the loss on resale of the 20 bales, I
shall not allow the insurance or godown charges, I shall allow the
deduction from realization on resale as claimed by the plaintiffs, but
for that allowance for prompt, the goods would have sold for so much
less. I allow interest from commencement of suit to judgment at eight
percent. From judgment at six per cent. Decree for Rs. 7,394-7-0
and costs No. 2
Decreeiaccorclingly.

REGINA 'vs. SHAIK Annxs AND MUNEEROODDEEN.

Where two prisoners were charged with distinct qﬂ'ences in the same
indictment, the calling of evidence on behalf of one does not give
the Crown a right of reply upon the other.
ﬁglinton for the Crown.
Hyde for Shaik Abbas.

Murwerooddeen undefended.
In this case the two prisoners were charged under separ-

ate counts of the same indictment ; Muneerooddeen with

Dec, 7,

1864

abducting a girl, and Shaik Abbas wlth conﬁning the girl after she had
been so abducted. Evidence was called on behalf of Shaik Abbas,
but not on behalf of Muneerooddeen.
Eglinton began a reply to both prisoners but was stopped by the
Court.

Macpherson J.—If the prisoners had been indicted jointly and
evidence had been called on behalf of one, the Crown would have a

right of reply upon both. In this case however the prisoners are
indicted under separate counts in the same indictment The charges
are distinct and the Court has a right of reply upon that prisoner

only in whose behalf evidence has been called.
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ISSUREPERSAUD vs. URJOONLOLL AND ormms.
A suit is not barred by the Statute of Limitation as against parties
added after the expiration of the period allowed by law, provided
the plaint be ﬁled against the original parties prior to the expira

tion of such period.
Hyde for Plaintiﬂ'.
Cowell for Defendant Urjoonloll.
The other defendants were

unrepresented.

Dec. 8,
-

1864.

In this case the plaint was ﬁled in April 1864 to recover the price
of goods sold and delivered in May 1861. The suit was originally

brought against 6 defendants only, but in July leave was asked and
obtained to add Urjoonloll as a party. Amongst other objections it
was now pleaded that as regards Urjoonloll the suit was barred by
the Statutes of Limitation.
Levenige J—said he was clearly of opinion that the suit was not
barred as against Urjoonloll. The suit was begun before the expira
tion of the three years, and the fact of Urjoonloll being subsequently
added as a party did not affect the question. The suit might proceed.

Ordered according:
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Bunnnnnx'rn vs. Issonsnransscn.

The Court will not except for some very cogent reason order principal
parties to leave the Uourt during the hearing of a case.
This was a suit for a partnership account.

The plaintiﬂ'

alleged'a partnership which the defendant admitted but denied

so" 2;,

186*

that any transactions had taken place under it. A number of witnesses
appeared on either side, and a conﬂict of testimony was expected.
Eglinton for the plaintiff applied that witnesses on either side might
be ordered out of Court.
Doyne for the defendant made no objection to the order as regarded
witnesses, but submitted that it ought not to extend to the defendant
personally. It was very desirable that the defendant should remain in
Court for the purpose of instructing his Attorney.
Phear, J. said, that he would make an order for the witnesses to

leave, but he thought that such order ought not to extend to the defend
ant. In England when witnesses were ordered out of Court it was
customary to allow principals to remain, and he saw no reason why the
same rule should not be followed here. There might be cogent reasons
which would necessitate the Court's ordering principals to leave, but in
this case none such were presented. The witnesses under the circum

stances must leave the Court, but the principals might remain.
Order accordingly.

W. GRANT vs. Rsnnnxsx'r SEN.

The Court will not press hardly upon a defendant who tenders a
reasonably substantial payment.
Mr. Pittar for the plaintiff.
The defendant was unrepresented.
This was an action brought to recover the sum of Rupees
4,000 due on a Promissory note which had been dishonored.

m,’ 17.
186‘

.Defendant admitted the debt and tendered Rupees 2,000, in present

payment, pleading inability to pay more at the moment, and asking to
be allowed to pay the remainder by instalments.
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Pitta?“ for the plaintiff objected to time being given.

His instructions

were to ask for a decree for the full amount at once.
Peterson, J, after a close examination of the defendant said he

thought that in this case there were good grounds for the defendant’s
application. The defendant had admitted the debt and tendered Rupees

2,000 in present payment, pleading inability to pay more in consequence
of late business failures.

The evidence

went to show

defendant’s statement was based upon fact, and the
not press too hardly upon him.

that

the

Court would

The decree would be for the immediate

payment into Court of Rupees 2,000, and for payment of the remainder
by three equal fortnightly instalments, execution to issue for the whole

amount due in the event of failure in any respect.
Decree accordingly.

NILMONEY SING Dno, (RAJAH or Panama) vs. BULLonEn Du'rr.

Rajahs and their Mooktea'rs.
Graham with llbodroﬁ‘e for Plaintiﬁ“.
The Advocate-General with Eglinton for Defendant.
The following are the facts of this case, as they transpired in

June 2.

evidence. In the year 1859 the Rajah of Pachete was placed on his 186"
trial, at Burdwan, on charge of implication in the rebellion of 1857. For
some time previously to his trial he had been a close prisoner in the Burd
wan Jail.

Messrs. Longueville Clarke, Peterson, and Newmarch were

retained for his defence, and instructed by Mr. Paul, an Attorney
of the then Supreme Court. Mr. Paul understood the language
of the Rajah and his people (Bengalee) perfectly. During the time he
was employed in preparing the Rajuh’s defence, he (Mr. Paul).was
assisted by a staff of his own writers and clerks, whom he had taken to
Burdwan for that purpose. While the Rajah was in Jail the defendant
was introduced to him. He had never before seen, or had any
' business with the Rajah. The defendant remained in attendance on

the Rajah,

and the Rajah after his acquittal, and after his return

to Pachete, made over to the defendant Rs. 4,000 in half notes.

The

Rajah declared that these half notes were given to the defendant solely for
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the purpose of getting them cashed, and produced a receipt for them
expressly reciting that circumstance. The defendant detained the
money for his own use, and the Rajah now sued for the recovery of the
money. It was admitted that the other halves of the notes were lost.
The story of the defendant was, that the notes were given him by the
Rajah as a reward for services rendered to him in connection with the
trial ; that during the whole period of the Rajah’s incarceration he was
actively employed as one of the Rajah's Mooktears, his son acting as
interpreter between himself and the English lawyers ; that the Rajah
by his mocktear Nilcomul had given him a written promise to pay him
Rs. 5,000 after his acquittal. When the Rajah returned to his own
place, after his acquittal at Burdwan, the plaintiff and his son followed
him. At Pachetc the Rajah became anxious to ascertain whether the
Bank of Bengal would cash some half notes in his possession, and in
order to test this gave the notes to the defendant, who, thereupon, pro
ceeded to Calcutta with them. He returned to Pachetc with the inform
ation that they would be cashed, on which the Rajah gave them to
the defendant for his trouble, and in part payment of the sum of 5,000

due in the event of the Rajah’s acquittal.
All this was wholly denied by the Rajah, who admitted that he had

authorized the defendant to retain Rs. 1,000 out of the proceeds of the
half notes, as a reward, but no more.

The son of the defendant in this case had a‘suit pending against the

Rajah for fees due to him, independently of the money alleged to have
been given to the father for their joint services.
In the earlier stages of the case, an order had been obtained for the
personal attendance of the Rajah to give evidence ; and it was urged by
the plaintiff that this was for the mere purpose of compelling the Rajah to
pay the money demanded, in order to save himself the trouble and annoy<
ance of being dragged down to Calcutta to give his personal testimony, _

This order for the Rajah’s attendance in person was afterwards cancelled,
on an application made to the Court on this behalf ; and a Commission

was granted to the defendant, to examine the Rajah at Pachete. Of
this Commission the defendant had declined to take advantage, urging
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his inability to pay its necessary expenses. The plaintiff, on the other
hand, declared that the real reason why the Commission was not issued,

was the dread which defendant entertained of the evidence the Rajah
would give on oath.
Macpherson, J.—What l have to ﬁnd, in this most unsatisfactory case

is, whether the defendant Bullodeb Dutt, was, or was not, authorized to pay
himself the proceeds of the four half notes made over to him by plaintiff
for realization at the Bank of Bengal It is not disputed that the notes
belonged to the plaintiff ; nor is it disputed that he gave them to defend
ant; nor that the defendant received Rs. 4,000 for them from the Bank of

Bengal. The dispute is solely as to whether the defendant, after realization
of the money, had a right to retain it in part payment of a sum of Rs. 5,000

which he asdeclares
theI As
Rajah
owed
in consideration
rendered
Mooktear.
regards
thehim,
evidence
in this case, itofis services
of two
kinds ; ﬁrst, the verbal testimony of the witnesses here, and two docu
ments ; and secondly, the

matter.

correspondence which has taken place in the

I shall consider them separately.

In support of the defendant's

case we have, 1st, the direct evidence of a written agreement made by

Nilcomul (one of the Rajah’s people) to pay the defendant the sum of
Rs, 5,000 for his services if the Rajah was acquitted ; 2ndly, evidence of
a promise to the same eﬁect said to have been made by the Rajah himself;
and 3rdly, the evidence of the defendant, and his son, and his sircar, as to

the circumstances under which the defendant acquired his alleged right
to keep the money when realized from the Bank of Bengal upon these
notes. In corroboration of that direct evidence we have the length of

time which has elapsed since the Bank notes were made over to defendant,
and realized, and retained by him. And there is also the fact that the,
indemnity bond to the Bank was in the defendant’s own name. We
have also what I must admit to be one of the probabilities of the case
viz, the fact that the Rajah was at the time in circumstances under which
it would not be at all unlikely for him to give promises, or make payments

-to a man, who had been employed by him in connection with his case.
That the defendant was so employed is to my mind quite clear. It is
equally clear that the services be rendered to the Rajah, in such employ

ment were as small and insigniﬁcant as possible.

But still he was em
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ploy'ed ; and he did to some extent busy himself in the stah’s affairs
during his trial, and subsequently proceeded with him to Pachete. As to
the agreement alleged to have been come to by the Rajah and the
defendant, in the Burdwan Jail, on the ﬁrst introduction of the latter,
I should not be prepared to ﬁnd on the evidence that any such agree
ment was made. But I see no reason to doubt the letter produced, and
relied on by the defendant, as setting forth the promise of payment. I
believe it was signed by Nilcomul ; he, indeed, himself admitted the

signature, though he could not account for its being at the foot of such a
document as it turns out to be. The general result I arrive at is this :
This letter of agreement was signed by Nilcomul ; he, being a pro
fessional Mooktear long in the service of the Rajah.
I do not
believe he would be likely to sign an English paper for Rs. 5,000, pre
sented to him as this document was, without being well aware of what he
was about. I ﬁnd therefore that defendant has established the fact of

the promise to pay him the sum of Rs. 5,000 in the event of the Rajah’s
acquittal. My own belief is that the promise was subsequently adopted and
ratiﬁed by the Rajah himself : the whole of the facts of the case are con
sistent with that view, and no other. So far I believe the case which is set
up by the defendant as to the promise. Then we have these notes made

over to defendant, amounting to Rs. 4,000 : and here again I believe
the defendant‘s account of what took place. The notes were given to the
defendant, by the Rajah, to try whether the Bank would cash them ; and
when they had been cashed, defendant was, as I believe, authorized to

retain their proceeds in part payment of the Rs. 5,000 which had become
due to him by the acquittal of the Rajah, his employer. I also believe
that the receipt produced by plaintiff is the receipt given by defendant
for the notes, when he received them. This, Ibelieve, though the de

fendant denies it; and I believe that after giving that receipt for the
notes sent to be changed at- the Bank, he was authorized to keep the money
himself. The notes were made over to defendant in the month of May
1859; and it is incredible to me that their proceeds should have been

allowed to remain in the hands of defendant unaccounted for and un
questioned at Calcutta, while the Rajah and Nilcomul were at Pachete,
without some acknowledged right of defendants to retain the amount. I
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cannot believe that if that right did not exist as admitted, the defendant
would have been permitted to retain the money without any motion on
the part of plaintiff, from May 1859 down to the present time. The whole

conduct of N ilcomul would be under other circumstances inexplicable.
The notes having been given up in 1859, nothing more was heard about
them till the end of 1863, when suddenly the Rajah’s Mooktear, after
nearly ﬁve years silence, threatens a suit for the recovery of the value
of the notes from the defendant ; while he must have known that they

were paid to the defendant long ago.
As to the correspondence, that shows still more the Weakness of the
plaintiff’s case. Having received the notes on the 2&th May, the de

fondant wrote on 29th September to say he had realized the money for
them. Nothing more occurs till 23rd November, when he is told to
take Rs. 1,000 out of the money for himself, and to remit the rest. In
reply to that, the defendant, on the 29th, wrote a letter of remonstrance

declaring his right to be paid, not only the Rs. 4,000 he had in his pos
session, but also Rs. 1,000 more. Nothing further occurs till the next
May when the defendant is informed by letter that a man had been
sent down to Calcutta, from Pachete, to transact certain business for the

Rajah, and that this man would give him further Rs. 1,000, that being
exactly the balance claimed by defendant. The genuineness of this letter
is

admitted, and it cannot but be construed as an admission of de

fendant’s claim for the Rs. 4,000 he had already received, and of the re

maining Rs. 1,000 alleged to be due.
I began by

saying that the

case

was a

most unsatisfac

tory one indeed; andI may make the same remark on clos
ing it. There has been throughout it a great want of reliable
evidence. It is a pity the defendant himself has not been called
for examination. The case is the result of transactions between two
persons, both in the service of the Rajah, and both apparently trying

which could plunder his master most. It is admitted that the defendant
rendered the Rajah little or no service: 5,000 pice would perhaps

have been liberal remuneration for what he did—But as the case
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stands there can be no other result than the dismissal of the suir with
N0.

2 costs.

Suit dismissed accordingly.

HOWRAH Docxrno COMPANY '08. Tnn“ JEAN Lours.”
The Vice Admiralty Court has no jurisdiction to arrest a British
ship on a claim for repairs, although the owners may be colonial
subjects.
Doyne for the impugnants.
The Advocate General for the promovents.
The Jean Louis had been arrested under a warrant N0“ 16 (“7'
issued by the Vice Admiralty Court at the suit of the
1864
promovents for _ necessaries supplied to the ship. It appeared from
the afﬁdavit of Mr. \V. G. Rose, the Secretary of the Docking Company,
upon which the warrant was obtained, that a sum of Rs. 50,141-12-4

remained due for repairs done to the vessel, that she was about to leave
Calcutta immediately, and that although demand had been made to

the agents of the vessel f0r payment, it had not been complied with,
nor had any security or undertaking to pay the amount been given.

Upon these grounds the Court granted the warrant. An appearance was
entered by the impugnants under protest, as they denied the jurisdiction
of the Court.
Doyne now

moved to set aside the order for arrest.

He con

tended that as the promovents had parted with the possession of the
ship, their lien was gone ; also that the Admiralty Court had no
jurisdiction in this case, for, under the 3 and & Vic. C. 65, Section 6, it

could only order the arrest of foreign ships, whereas the Jean Louis
was a British ship, owned by British subjects belonging to the port of
Point de Galle. Mr. Gregory, the Agent of the impugnants, had made

an afﬁdavit to the effect that the owners were British subjects, residing
at Galle, in the Island of Ceylon, and that the Jean Louis was a vessel
belonging to that port. The certiﬁcate of sale from the owners to Mr.

Gregory,—containing the declaration required by the Merchant. Shipping
Act, made before the Registrar of shipping at Galle, was of itself

suﬂicient evidence, under Sec. 107 of the Act, of the owners being
British subjects. That the power of arresting vessels for necessaries, ap
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plied only to foreign vessels appeared from the 6th Section of 3 and 4 Vic.
C. 65, which is as follows : “ And be it enacted that the High Court» of

Admiralty shall have jurisdiction to decide all claims and demands what
soever in the nature of salvage for services rendered to or damage received
by any ship or sea-going vessel, or in the nature of tonnage, or for neces
saries supplied to any foreign ship or sea-going vessel, and to enforce the

payment thereof, whether such ship or vessel may have been within the
body of a country, or upon the high seas, at the time when the services
were rendered, or damage received, or necessaries furnished in respect of
which such claim is made.” In support of the argument, was cited
the case of the “ Ocean,” 2 W. Robertson’s Reports 368,—also Maude
and Pollock on. shipping, 3rd Ed : page 65, and the authorities there

referred to.
The Advocate General opposed the motion on the ground that the
arrest was valid, the Jean Louis not being a British vessel within the

meaning of the Act cited. She was a vessel owned no doubt by “ British
subjects," but still a colonial ship belonging to the port of Galle, which
must be considered in relation to Calcutta as a foreign port. The Acts
cited, he contended, referred solely, and exclusively, to vessels owned by

British subjects residing in Great Britain.

He also submitted that

this was a case of implied hypothecation.
- Doyne, in reply, argued that there was no such distinction in

respect to colonial vessels as that contended for by the learned Advocate
General.

There were only two classes of vessels t'. e. British and

Foreign, there was no intermediate class. The Jean Louis had a Bri
tish register, she was owned by persons who possessed all the rights and
privileges of British subjects, and the fact of their being colonists in no

way could make her a foreign vessel.
Phear, J.—In this case the question before the Court is, not
whether the promovents have any remedy, but whether under the
claim they make they are entitled to institute proceedings in _rem. If

\

they are not, the arrest was made without jurisdiction, and the order
granted by the Court must' be set aside. As I understand the case,
the ship has a British register ; but it was contended on behalf of the
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promovents, that although the owners are British subjects, they come
under the designation of Colonists, and as such, are not entitled to the

full privileges of British subjects.

The repairs were executed in

Calcutta, but whether or not in the course of a voyage, and for the
purpose of enabling the vessel to continue her voyage, does not
appear. Now, if the proceedings are well founded, they must

rest on one of two grounds, namely, the right of lien for repairs,
or on the remedy, in rem, given by Statute. It cannot, at this
time of day, be argued that by English Law there exists a

general maritime lien for repairs, and I stated thus much of my
opinion to the Attorney at the timeI granted the warrant for the arrest

of the ship.

The circumstances stated when the application was made

Were, however, sufﬁcient to induce me to allow the warrant to issue, as

the question could afterwards be decided in open Court. No doubt
by general maritime law a lien for repairs exists in respect of such a
claim, but it is settled by the Common Law of England, that the jurisdic<
tion of the Court of Admiralty does not extend to that length. An
attempt was made by the learned Advocate General to place the case
on the footing ‘of an implied hypothecation. But the principle of
hypothecation does not exist here, because, to justify hypothecation,

there must be urgent necessity for repairs, and a want of credit in the
Master, so that in the absence of the owners, he has no other mode of
raising the necessary funds. Here the Master bad credit. But even if

there were an implied hypothecation, then the application for a warrant
was premature, inasmuch as hypothecation is aVailable only at the end of
the voyage. It was also contended that this being a. foreign ship, [
must administer foreign law to the full extent, and, therefore, hold the
arrest good. If so, the foreign law, i should have to administer, would

he the law of Ceylon, and I conceive that that does not differ from the
*Inglish law. II agree, however, with the learned counsel for the im
pugnants that there is no medium between a British and foreign
ship, a ship must be one or the other. The Jean Louis is a

British registered ship, and her owners are persons who are entitled to
have their names on a British Register, and, therefore, the law to

be administered in her case is the English law.

Now, how stands
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the case by Statute? The 2nd of William IV. C; 15 is merely
declaratory ; it does not give jurisdiction, and it makes no men

tion of repairs. The 3 and 4: Vic. C. 65, Sect. 6 is valuable for the
judgments that have been given upon it. I 0 Dr. Lushington's judg
ment in the case of the Alexander, 2 W. Robertson’s Reports, p. 293, he
says that the Common Law had narrowed the general jurisdiction ori~
ginally belonging to the Court of Admiralty respecting repairs. The
same learned Judge, in the case of the Ocean, 2. W. Rob. 369 is still

more emphatic on this point. These cases leave no doubt that up to the
passing of 3 and 4- Vie. C. 65, there was nojurisdiction to entertain a ques~
tion of thisdescription in the Court of Admiralty. It is not necessary to en

quire how far the Statute applies to a claim like that made in the present
case, because I ﬁnd as a. fact that this is not a foreign vessel. I threw out
at the time of the argument a suggestion that there was some subsequent
enactment passed, as I thought only during the last session of parliament.
On reference to it, I ﬁnd its provisions are conﬁned entirely to the
adjudication of matters of prize. I come, therefore, to the conclusion that
the order I made for the arrest was made without jurisdiction, and it

must be set aside with costs.

Application granted with costs.

I

LAZARUS rs. VICTOR.
The Court of Small Causes under Act IX of 1850 and Act XX VI of
1864, has no jurisdiction over suits of smaller value than Rs. 500

on the ground only of the cause of act-ion having arisen within
the limits of Calcutta.
Woodroﬁ'e for plaintiff
The defendant did not appear.
This was an action brought after the coming into operation
of Act XXVI of 186%, to recover the sum of Rupees

Jun, 24'
1864'

416-6-6, being the balance due to the plaintiff for goods sold and

delivered by him at Calcutta to the defendant who resided at Chuprah,
to which place he had directed the plaintiﬂ' to have them forward
ed by Dak.

(259)

It was proved that'the defendant did not dwell,‘or carry on business,
or work for gain within the local limits of the Town of Calcutta, and

that he had not so dwelt, or carried on business, or worked for gain
there when the cause of action arose, or within 6 months before the

beginning of the suit, so as to give the Calcutta Small Cause Court
jurisdiction to entertain the suit under Section 28 of Act IX of 1850.,
Under these circumstances it was argued on behalf of the plaintiﬁ'
that the suit did not fall within the provisions of Act XXVI of 1864!
so as to deprive the plaintiff under Section 9 of his costs in the High
Court. Section 2 of Act XXVI of 186% conferred on the Courts

held under Act IX of 1850, jurisdiction to entertain only such actions
as might be brought for sums exceeding Rs. 500 and not exceeding
Rupees 1,000, by reason of the causes of such actions having arisen

with the local limits of their respective jurisdictions, and did not in any
way aﬁ'ect actions for sums below Rupees 500.
Macpherson, J. said, that he entertained no doubt but that the effect

of the two Acts taken together was to confer jurisdiction on the Small
Cause Courts in respect to actions instituted there, similar to that ex
ercised by the High Court when the sum sued for exceeds Rupees 500
and does not exceed Rupees 1,000, but that such Courts have no juris

diction over sums not exceeding Rupees 500, by reason only of the cause
of action having; arisen within the local limits of the jurisdiction of
such Courts. The decree would be for the plaintiffs with costs No. 1.

Decree accordingly.

Sumneossurn Guess vs. J unnoouwrn Casrrnmns.
When, the analogy between Native Hoondies and English Bills of Ea:
change is complete the English Law is to be applied.
Graham for the plaintiff.

Jun, 17 and so.

The Advocate General with Woodroﬁe for the

1864"

defendant.
This was an action to recover the sum of Rs. 6,010 on

a

exchange brought by the indorsee thereof against the drawer.

bill of

(200)
The defendant, on the 21st of December 1863, drew a bill payable
to his order at three months date, upon one Kaliprosono Sing‘n for the
sum of Rs. 6,010, which was accepted by Kaliprosono Singh, and by
him indorsed to the plaintiff.

The bill at maturity was presented to the acceptor for payment, but
was dishonoured, whereupon the plaintiff sued the defendant as the
maker.
‘ The defence set up was, that due notice of the dishonour had not
been given.
Graham, for the plaintiff, contended,—ﬁrstly, that notice had been

given—secondly, that notice was not necessary where the parties were
Hindoos, and in support cited the case Gopee-nauth and another vs. A bbas
Hossain, tried before the Chief Justice Sir B. Peacock in 186L—and

thirdly, even if notice were necessary and had not been given, the de
fendant had waived it.
Macpherson, J.—-This is a. suit brought by the indorsee of a Bill
of Exchange against the drawer, in default of payment by the acceptor,

The bill was made in Calcutta, and is in the English language and
ordinary English form, t' e.
Calcutta, 21st December 1862.
“ Three months after date please pay to my order the sum of Rs. 6,010
and place the same to the account of

Junnonwrn Cnn'r'rsmsn.
To Baboo Kaliprosuno Singh, Calcutta."
Baboo Kaliprosuno Singh accepted the bill, the acCeptance and signature
of the acceptor being written across the Bill in the English language and
character. The defendant then blank indorsed the bill in the English
character, and delivered it to the plaintiff. The bill fell due on the 21st and

24th March, and payment was demanded from the acceptor but was re~
fused. The defence is that there was no notice of dishonour. For the
plaintiff it was contended, that there was due notice, but even if there
was not, the defendant waived notice ; and that under the circumstan—

ces, the parties to the bill being all Hindoos, no notice was necessary.
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The ﬁrst question to be decided is, what law is to be applied to this

case. Is it to be dealt with according to English law, or according to
any special usage as to bills of exchange prevailing among Hindoos?
In my opinion English law is applicable; the bill was made and accepted
in Calcutta in the English form, and in the English language, and this,
in itself, creates a strong presumption that the parties at the time of con

tracting, intended to contract, and believed they were contracting, accord
ing to English law. The presumption is strengthened by the acts of
the parties ; such as their allowing the three days of grace as a matter of
of course. Then no evidence whatever has been given of any special
usage as to Bills of Exchange among Hindoos. It was laid down by the
late Chief Justice Uolville, in Amrz'tram vs. Damoodur Doss, that.

“ when the analogy between native hoondt'es and bills of exchange is
complete, and there is no proof of any special usage, it is right to apply

the English Law to them.” Adopting that dictum, and ﬁnding that the
analogy is complete, and that no special usage is proved, I shall apply the

English Law to this case.

This disposes of the issue raised as to whether

any notice at all, and if any, what notice is necessary in the case of Native
Hoondies. It remains to decide whether the defendant had such notice
of dishonour, as the English Law requires, and if not whether he waiVed

it. According to the evidence, the defendant clearly had no notice which
expressly intimated to him that the holder intended to have recourse to
him. He had ample notice of the fact that the bill was not paid at due
date; and he knew that the holder was giving the acceptor time, and he
consented to the holder doing so. Now a mere intimation of the fact of

dishonour may be sufﬁcient notice, without an express declaration of in
tention to hold the person liable to whom the notice is given (see Byles
on Bills 8 Ed. pp. 255-256 and the cases there referred to.) And the mere
giving time to the acceptor (as long as the holder in no way ties up his
own hands so that he cannot sue), especially if that time is given with
the acceptor’s consent, will not discharge the acceptor, See Byles on Bills
8 Ed. page 228.
But the circumstances of this case are peculiar, and the conclusion at
which I arrive is, that although the defendant was kept informed

throughout of all that took place between the plaintiff and the acCeptor,

(262)
he was so kept informed in such a manner as to lead to the inference
that the plaintiﬁ did not intend to have recourse to him, but, on the
contrary, that the acceptor was the only person to whom the plaintiﬁ'
looked and from whom he intended to enforce payment. I think that
this is shown even by the evidence of the plaintiff's sircar, who was the
only witness called in his behalf. The sircar says, “ on the 16th or 17th
March I saw the defendant". He said “ I remember the due date, it is
the 21st 24th.—On that date I shall go to you and take you to Kaliprr»
mono, and have the matter brought to a termination." On the 21st I
went to Kaliprosunno with defendant. Kali said in Juddonauth’s pre

sence “ I shall make a settlement and pay about 3 days hence.” Defend
ant said “let us go now, we shall come on that day and have the matter

settled."

On the 24th defendant went with me to Kaliprosunno’s again.

Kali then said “ you will have to wait about two days longer, my cashier
is not here, when you come two days hence he will be, and I will settle
and pay : the defendant and I came away." I said to defendant“ the time
is up and he is making me run in this way, I shall send an attorney's
letter, and take legal steps, I cannot wait any longer. I will give an I
attorney’s letter and take other steps." Defendant said “ Kali is a great
man and does not require being written to, I will have the matter set
tled." Two days after that I saw defendant, who said I did not promise
to have the matter settled to-day, but, as the Dole Poojah is going on in

Kali's house, I will settle it afterwards.

I went to him again.

He said

I do not feel well, that is why I have not been to you. Go to Kalipro

sunno’s; I am unable to go ; when you get there the matter will be set
tled; I Went to defendant a day or two afterwards and Said, “you asked
me to go to Kaliprosunno ; I have done so, but he has made no settle

ment, I came away and informed my employer.” In cross-examination this
witness said.“ The Dole Poojah went on at Kali’s house about the 27th
or 28th March. A day or two before the Dole defendant came to my
house and said, a promise had been made to pay the money at that time,

but the promise could not be kept, meaning Kaliprosunno’s promise to pay
in two days. I saw Kali after the Dole.” He said, “ bring defendant

along with you, and I will pay the money.” From this evidence of the
plaintiff’s witness, taking it for granted that it is all true, it appears to
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me very clearly that both he and the defendant throughout the whole of
the transaction as to which he speaks, were thinking only of how Kalipro

snnno could be got to pay.

There was no notice, either direct or indirect,

to the defendant that he was himself to be held liable. When we turn
to the defendant’s evidence, the case is much stronger. He denies that
most of the interviews spoken to by the Sircar ever took place, but he
states', and this portion of his evidence at any rule i believe to is true,
that when Kaliprosunno did not pay the bill, the plaintiff, through his

sircar, applied to him to renew the bill, saying that no harm could come
to him, and that the plaintiff would undertake, if he got a renewal, not to

proceed against the defendant, but to proceed against Kaliprosunno
only; when it is borne in mind that the bill which is the subject of this
suit had been several times renewed, and when we consider the relative

positions of the parties, and their conduct in relation to this bill, as ad
mitted by the plaintiffs sircar, I do not doubt that the defendant’s story
as to the proposed renewal is correct. If so, it strongly conﬁrms the view
which I have taken of the plaintiff’s case on his sircar’s evidence. I
therefore ﬁnd that the defendant received no legal notice of dishonour, and
that he is not now liable on this bill. The suit is dismissed with No 2,
costs.

Dismissed accordingly.

OBHOYCHURN MULLICK vs. Womnscnunnsa PAUL.
A I-"laintiﬂr will not be allowed to set up one case, and having proved
another to ask for issues to be raised to suit the proof, but when a
Plaint and its proof necessarily lead to one or more particular issues

it is the duty of the Court these issues do not come by surprise on
the defendant, to raise such issues and to give the relief thereon to which
the Plaintiﬁ‘ is entitled.
Newmarch for the Plaintiff.
Coryton for the Defendant.
Peterson, J.-—This is a case of considerable importance as be-

“by as,

tween execution creditors and mort-gagees of land, for that reason
1364'
l have thought it better to give a written judgment, in order that no mistake
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might be ntade as to any point of the j udgment, should the case be taken
to the High Court on appeal. The plaintiffs allege that they are equitable
mortgagees of a four annas share of a House No. 93 Baronussee Ghose's
street belonging to the defendant, Womeshchnnder Paul, who deposited the
title deeds of the House in question, together with title deeds relating to
other property, as a security for the repayment of Rs. 10,000 and interest
at the rate of 36 per cent per annum. The plaintiff then goes on to allege
that the Sheriff, J. P. Thomas, one of the defendants, had seized the
Premises in question at the suit of one Choneeloll Concrea,

whose heir the defendant, Toolseedoss Conorea, was. ()nv his put
ting in his written statement and the case being called on the
13th May, and it appearing that Choneeloll Conorea had made
a will, and that his representative was Dadie Bohoo, the names of
the sheriff, and of Toolsedoss Conorea were struck out as defendants, and

Dadie Bohoo was made a defendant. The relief sought in the prayer of
the plaint is curious, having regard to the substance of the plaint and
the written statement of the plaintiff.

The defendant Dadie Bohoo in her written statement says she knows
nothing of the equitable mortgage, and that the suit was unnecessary
and ought to have been dismissed with costs. The case was called on
for hearing on the 13th day of May ; the plaintiff O‘ohoychurn Mullick
gave evidence as to the execution of the instrument and the mode in
which the consideration was paid. On looking at the instrument of depo
sit I found it insufficiently stamped, and imposed a penalty of twenty
times the stamp together with the costs of the proper stamp, amounting

in all to Rs. 735; on this being paid I admitted the document in evi_
dence. After the examination of the plaintiff and after reading the writ
ten statement of the defendant, I suggested that I thought, under the
circumstances, there was evidence of the existence of the deposit and the

payment of the consideration, and that the plaintiff was entitled to a
declaratory right under Section 15 of Act VIII of 1859, and that the
only question was as to whether I should declare the right of giving the
defendant her costs against the plaintiff, or simply make no order as to
the costs.

Counsel for the plaintiﬁ then referred to the correspondence,

,upon which it appeared that from the ﬁrst the plaintiff was ready and
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willing to dismiss the suit with its necessary consequences, as soon as
ever Darlie Bohoo, through her attorney, would admit the mortgage to

be a valid one.

He insisted that she was a necessary party and that

her costs ought not to be given as against the plaintiﬂ ; “on the other
hand it was contended that she was an unnecessary party and that the
bill must be dismissed, as against her, with costs.

When the case was

again called on Monday last, being under the impression that 'the
consideration was not disputed, I expressed an opinion that I
thought it unnecessary for the plaintiff to give further evidence as
to the payment of the consideration money, as it was not disputed.

Jifr. Coryton, counsel, for the defendant, disputed this, and evidence
was fully gone into on that day and also on the following, as to the con
sideration. Although a considerable suspicion arose in my mind during

the cross-examination of the plaintiff, Obhoychurn' Mullick, as to the
bonaﬁdes of the transaction, on further evidence being given, I was
fully satisﬁed of the consideration having been paid, the very notes and
Government paper, with which it was paid, being traced into the hands
of the defendant Womeshchunder Paul.

The consideration, however,

was fully contested throughout.
During the hearing I thought it necessary under Section 141 of

Act VIII to raise two issues.

First—Is the plaintiff entitled as

equitable mortgagee with deposit of title deeds, to a charge in the
4 annas share of \Vomeshchunde‘r Paul in certain houses? Second.--Is
the defendant, Dadie Bohoo, representative of Choonee Lall Conorea.

a judgment creditor of Womeshchunder Paul, and under which
judgment some of the premises in question have been seized, a
necessary or proper party to the suit? It was contended by Counsel for

the defendant that the Court was exceeding its powers in setting up
these issues on the plaint and prayer as they stood. I overruled the ob
jection and my reason for so doing I give as dillows. Although I should
not allow a plaintiff to set up one case, and having proved another, to ask
for issues to be raised to suit the proof, I consider that when a plaint
and its proof necessarily lead to one or more particular issues, it is the
duty of the Court, if these issues do not come by surprise on the defend

ant, to raise such issues and to give the relief thereon to which the
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,

plaintiff is entitled. In the present case the plaintiff sets out the facts by
showing his title as equitable mortgagee to the seizure by the sheriff of
the premises mortgaged at the suit of the Testath of the defendant
Dadie Bohoo. Now had there been no prayer, I say that the only is
sues suggested would be those that I have raised, and still because the
relief sought is such as to have no relation to the subject matter of the
plaint, I am asked to dismiss this plaint with costs. Section 140 of Act
VIII gives me the power to raise such issues as I have done. If I am

proceeding ultra wires in raising the issues a Court of appeal must dc
cide so.

On the ﬁrst issue I ﬁnd for the plaintiff. Under Section 15 Act,

VIII. of 1859 I should be entitled to make a. declaratory decree without
granting consequential relief. _ It is, however, unnecessary for me so
to do, as I am in a position to grant substantive relief. On the 2nd
issue I am of opinion that the plaintiff had a. right under the circum
stances to make the defendant Dadie Bohoo a party. It was clearly her

interest, if she thought ﬁt, to cut down the plaintiff’s claim as much
as possible. As a judgment creditor she could have redeemed the
mortgage ; she would then have been in the posit-ion of a mortgagee

both as to her judgment debt, and the mortgage redeemed. The plain
tiff had a right to come in and ask for a. declaratory decree as to his
right as a mortgagee, as against the mortgagor, and foreclose him.
Surely if the mortgagor's interest in the equity of redemption had been
seized and sold, he could have brought his suit against the owner of
the equity of redemption, calling on him to redeem or be foreclosed ;
then on the same principle I cannot see why under the circumstances he
could not do it against the judgment creditor, who has seized but not sold
If the defendant Dadie Bohoo has been unnecessarily brought before
the Court, she has to thank her legal advisers for being so. She
had full opportunity, by admitting the mortgage debt, to have the bill

dismissed against her and her costs paid.

Her legal advisers did not

allow her to avail herself of those opportunities, but compelled the
plaintiff to come into Court, to prove his mortgage. If any thing could
convince me of the defendant Dadie Bohoo being a necessary party, it

would be the defence raised by her in hotly contesting every item of
the consideration. She had an interest in putting down the claim of
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the plaintiff and she ought to have proved this interest. She has failed in
so doing, and she must stand the consequence. According to the cases de
cided in England, the plaintiﬁ might have made her a party. She would
then have been entitled to come in and redeem on the usual terms.
Under Act VIII Section 73, I could have made her a party, and under

the circumstances I should have made her a party.
Decree—Declare and decree, that plaintiﬂ's are entitled as equitable
mortgagees, to a charge on the properties mentioned in the memo

randum of deposit to the amount of principal, interest, and costs, except
the stamps.

That defendant, Dadie Bohoo, is entitled to redeem that mortgage,
defendant’s interest, and costs of the lst plaintiff, and that on so
redeeming, she be entitled to add her own costs, and stand in the place

of the said plaintiifs.

'

Decree that an account be taken of principal, interest, and costs due
to the plaintiFf, or to the said Dadie Bohoo, should she redeem the
plaintiff, and a day given for sale or foreclosure of the said premises in
default of payment. Costs No. 2.

In the matter of the claim of Dadie Bibcc.
DEBNARAIN Boss vs. A. S. LEISK.

To constitute a lien on any property there must be a clear agreement
for the speciﬁc appropriation of the property, and further the pro

perly must be in the possession of the party who claims the lien.
A’ewmaa'ch for the plaintiff. I
Graham with Lowe for the claimant.

June 8'
1864.

The defendant was unrepresented.
The claimant in this case put forward her right to a lien on the
stock-in-trade, goods and chattels, and the outstanding bills of the

defendant, as the widow and executrix of Chooneeloll Conoreah, the late
hanian of the defendant, for the balance of an unsettled account stated

in the claim ﬁled, to amount to Rs. 30,000 or thereabout.

If the
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claim were allowed, and the lien established, its effect would be to defeat

the plaintiff, who was an execution creditor of the defendant under decree
for Rs. 2,108 and costs, and who caused the Sheriff to seize the stock and

effects of the defendants under that decree.

It appeared from the direct examination of the defendant Leisk, that
he carried on business in this city, under the style and ﬁrm of A. S.
Leisk and Company ; that on the 25th July 1862, he appointed one
Kenaram

Bannerjee his banian,

and by an agreement entered into on

that date, the terms of the banianship were settled. By that agreement
it was provided that Kenaram should advance to the defendant Rs.
10,000, and as security for that sum, and interest at the rate of 11 per

cent. per annum, the defendant assigned and transferred to his banian
the whole of the stock-in-trade and goods which were then in the
godowns ; and it was agreed that Kenaram should from time to time
further advance to the defendant, if required, sums not exceeding Rs.
2,000 as ﬂoating deposit. That the stock-in-trade and goods so assign
ed were to be exposed for sale under the charge of Kenaram, and the
keys of the godowns and ware-house in which such goods should be
stored, were always to remain in the possession or custody of Kenaram

or persons authorized by him.

That bills and vouchers when made out

should be delivered to Kenaram, who should collect the amounts, and no

duplicate bills should be issued without Kenaram’s consent, and that all
monies to be received by Kenaram on account of sales, should

accounted for to the defendant.

be

The 7th Clause of the agreement- pro

vided that the collections were to be deposited in the Bank of Calcutta

or in a. chest in the office, the key of which was to be kept by the
banian, and in case of the stock-in-trade falling insufﬁcient in the judg
ment of Kenaram, he was tobe at liberty to realize what was due to him

self and enter up judgment on a bond collateral with this agrrement,
for the residue.

The 17th Clause provided in express terms that the

Iranian was allowed a. lien on the whole of the stock-in-trade of the said
ﬁrm as aforesaid, and the bills and vouchers or ahy other documents or

security which should be placed in his hands. The defendant Leisk in
his direct examination continued to state that be commenced his busi
ness with Kenaram on the above footing as a ship-chandler and sail
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maker in July 1862, and the Rs. 10,000 was paid on his account by his
banian who kept the keys and placed his own durwans in charge of the
godowns. That Kenaram continued to act as his banian down to the
middle of 1863, when being desirous to terminate the engagement,
Chooneeloll Concreah became the banian in his place in the month of
June in that year. The defendant said that at this date he owed Kenarain
Rs. 15,000 ; that Chooneeloll agreed to pay him OH and gave the de
fendant a cheque for Rs. 12,000 which he endorsed over to Kenaram,
and on the bond from the defendant to Kenaram there appeared the
following receipt “ Calcutta 25th June 1863, received from Messrs. A.
S. Leisk & Co., Rs. 12,000 in part of my claim upon the within bond
and agreement dated the 25th July 1962, and have made over possession

of the stock-in-trade and outstanding bills to Chooneeloll Conoreah
(signed) Kenaram.” The defendant went on to say that no bond or deed
of assignment was executed in favor of Chooneeloll upon his becoming
such banian, but drafts as well as an agreement were prepared in Mr.
Carapict’s Ofﬁce, which have been given in evidence. He stated that
Kcnaram, by his attorney, Mr. Downing, gave over possession in de
fendant’s presence to Chooneeloll. This was corroborated by Mr. DoWn
ing who was examined on the trial of this issue, and on re-examina
tion, he stated that Conoreah handed over to the defendant the keys,

and told him to look after his interests. The defendant said that
Chooneeloll placed his durwans in charge, and they have not since been

removed.

That a bill collector had collected the outstandings on

Chooneeloll's behalf. That Chooneeloll made further advances to his
ﬁrm amounting in all, from the date of his becoming banian, down to
the

29th August,

to the sum of 26,310-2-6,

including

the

12,000

already mentioned.
Chooneeloll died on the 1st of September 1863, and the defendant
said that Toolseeram advanced the 3,000 to pay off Kenaram the balance
due to him. He went on to say that Toolseeram acted as the banian in
the place of the father, but Mr. Carapiet, his Attorney, who has been

examined, stated that this was not so. However, little could turn on this
discrepancy, as from the evidence he did not appear to have done
more than to have taken his seat in the office. Mr. Leisk went on to
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say that he was in treaty for another banian, and had agreed to pay oﬁ'
Chooneeloll by paying down 6,000, and the residue in instalments with

in 2 years, when the seizure which gave rise to the trial of this issue
was made on his effects, and put an end to the business.

He stated that

at the time of seizure, the invoice price of the stock in hand, was about

15,000, but if sold by public auction, they would not realize more than
about 3,000.

On cross-examination, the defendant stated, that the assignment in
favor of Chooneeloll was not perfected owing to the objections of his
partner, Mr. Bremuer, who withdrew from the business. That he was
doing a brisk business down to Chooneeloll’s death ; that new goods
came in and old goods went out, but he has no stock book to shew the
details. That Debnarain, the plaintiff, under this seizure sold him his
goods in August, which now form part of the stock in hand. That he
could not tell what goods came in since June, or the amount of the

purchases. That he kept the keys of the godowns, and paid the two
Durwans left by Concreah. That he, the defendant, carried on the busi

ness, sold the goods, and directed the coolies to carry them away, that
he kept the keys of tho godowns at night, that the goods were entirely at
his disposal, and that when goods went out, he handed the bills made
out to Concreah in substitution.

That he was well known in the bazar,

that he had a banian, but there was nothing to show strangers that he
Leisk was not absolute master. That after Conoreah’s death, the
business continued to be carried on.

He also said the claimant, Dadie

Bebee, Concreah’s widow, did not come to the ofﬁce, but her son took
his seat there, and things went on as before.

The defendant on further examination, stated that since Conereah’s
death, he had sold the goods, received the money, and paid debts
and applied the proceeds as he liked, and the bills and vouchers
remained in his possession.
Levinge, J.—It is on the above evidence that the Court is asked to
declare the right of the claimant to alien which, if established, must defeat
the execution made on the stock-in-trade by the judgment creditor, it

being settled law that goods while they continue in the possession of
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a person entitled to a lien, cannot be seized in execution for the real

owners’ debt. Of course if there is nothing due on the balance of
account between the defendant and the representative of Conoreah,
there can exist no pretence for a lien ; but from the evidence and the
mode in which it appears that the defendant kept his accounts, it is
difﬁcult for the Court to say on the trial of this issue with any certainty
what is the true state of the account. However I am relieved from the
necessity of making any ﬁnding on that matter, as I am of opinion,
having regard to the evidence in the ease, and the law relating to the
subject of lien, that the claimant cannot sustain her right to the lien
set up.

The claim put forward in this case is the right to a general lien over
the stock in trade in respect of a general balance of account, but such a
claim, having clearly a tendency to prefer one creditor above another,
has never been favoured in law,

on the contrary, it is taken strictly.

The ﬁrst step to establish a. lien is to show possession of the subject
matter in the person setting it up, for it cannot be said that a person
has a lien, which is a. right to retain the goods, when he has no posses

sion. T0 constitute a lien on any property, there must be a clear
agreement for the speciﬁc appropriation of the property, and further
there can be no lien,upon any property unless it is in the posseSsion of
the party, who claims the lien, see Shaw vs. Weale 27 L. J, Ch. 444.

Now upon the evidence it is impossible that I can ﬁnd a possession in
the claimant of this stock in trade. Kenaram had no doubt originally
a lien on the stock in trade in the godowns at the time he entered into
the agreement of the 25th July 1862, but that was of the stock in
trade then in the godowns, and as that agreement does not provide for

alien on future goods to be brought in, so the claimant can gain no
advantage from being the representative of the assignee of that agree

ment. But even if it had contained such a provision, it would have
been only an agreement to give a lien, actual possession would have
been necessary to constitute that lien, and that possession would have
to have been proved.

Supposing the agreement and assignment which was never executed,
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delivered to Conoreah on his becoming banian, had contained the same
provisions as those set forth in the agreement with Kenaram, and
possession had actually been taken and continued by Conoreah, that
would have been lost on his death and should have been revived by
some distinct act of making over possession to his widow or son. But
the evidence in this case, shews that Conoreah in truth Was not in

possession of these goods for some time before his death. His very
ﬁrst act was that of abandonment of possession, apparently having

perfect conﬁdence in Leisk, for according to the defendant's evidence,
Conoreah handed over to him the keys and told him to look after his
interests. This evidence, and that which I shall again glance at, com
pletely nulliﬁcs any attempt to establish a possession through the two
durwans paid by Leisk, who merely took care of the goods as they
came in and went out. The defendant Leisk has stated in his evidence
that during Conoreah's life—time “ he kept the keys of ' the godowns,

and paid the two durwans left by Conoreah, that he the defendant car
ried on the business, sold the goods, and directed the

coolies

to

carry

them away, that he kept the keys of the godowns at night, that the

goods 'were entirely at his disposal, and that when the goods went out, he
handed the bills made out to Conoreah in substitution ; that it was well
known in the bazar that he had a banian ; but there was nothing to
show strangers that he, Leisk, was not the absolute owner,” and when

we look at the evidence to see what possession is to be traced in the
claimant, we ﬁnd the defendant Leisk deposing as follows—“ that since

Conoreah’s death he has sold the goods, received the money, and
paid debts, and applied the proceeds as he liked, and the bills and vouch
ers remained in his possession.”
I have no doubt it was not thought necessary to give possession to

either the claimant or the son after Conoreah’s death, and that they
were satisﬁed with the agreement to take Rs. 3,000, and the residue
of the debt tobe paid by instalments in two years, and here I may

observe that the effect of this agreement would be to destroy the
pre-existing lien had such in point of fact existed.

Harrison 3 M. and W. 539 per Anderson B.

See Pinnacle 'vs.

To hold that there
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was a right of lien in this case, would be to rule that any banian in
Calcutta who advances money to a trader for the purpose of keeping
him aﬂoat in his speculations would have a right to defeat the creditors
who have supplied the very goods by which the trade is carried on,
and would be legalizing a trap to catch persons who supplied goods on
the faith that the person who obtained them was the person to whom
the supplier had a reasonable right to look for payment, seeing
that he was the ostensible trader and owner of a large stock in
hand.

I pass no observations on the system of trading pursued by Mr. Leisk
as any remarks on that subject would be wholly beside the issue,
I have to decide. The matter will he more properly dealt with in
bankruptcy when his dealings as a trader will be before the Bankrupt
Court, where the claimant in this case will rank among the other
creditors. As I cannot treat this case as a mortgage, no mortgage
existing, and as no possession is to be found in the claimant sutlicient
in my opinion to support a lien, I must dismiss the claim with costs
to be taxed on Scale No. 2, to be realized out of the stock under seizure

exempting the claimant from paying the same, but the claimant must
pay her own costs.

IN THE MATTER OF THE BARQUE ANNE.

Th8 ilfasier of a Ship has by Statute (Act I of 1859, Section 58 )
a lien upon the ship for the recovery of wages due.
'Ii‘his‘was an application for a. warrant to arrest the Bar-

que “Anne” lying in the River 011' Sulkea Salt Ghat on

January 26,

1365

accountof certain wages due to the Master.
Hyde for the Master produced the afﬁdavit signed by the Master, and
setting forth the principal facts of the case. It appeared that the
-promov'ent, Mr. Barker, had served on board the ship from the 1st of
March till the 15th September last at a monthly salary of 425 Rupees.

A portion of this salary had been paid, but 1,164 Rupees still remained
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due. It was further stated that the cargo was shipped, and that the vessel
was ready for sea.
Phear, J., asked whether the'Clause of the Merchant Shipping

Act which gave Masters the same remedies for the recovery of their
wages as seamen engaged at Common Law, had been extended to
India.

Ichle said that the Act had been re-enacted in India under the title
of Act I of 1859. See. 58 of that Act was
a ship shall, so far as the case permits,
remedies for the recovery of his wages,
law or custom any seaman not being a

as follows :—“ Every Master of
have the same rights, and has
which by this Act or by any
Master has for the recovery to

his wages.”

‘

Phear, J., said it was clear the Master had a right to the redress
asked for. The warrant to arrest might issue.
Ordered accordingly.

HECKFORD vs. GALSTIN.

.A letter is written by order of the Manager of aﬁrm reﬂecting upon

the character of a professional man, and signed by him, and handed
over to a clerk to copy in the ordinary way in the oﬁice copy letter
book which is open to all the members of the. ﬁrm. Held that such
instructions to copy amount to publication.

Pittar with Newmarch for the plaintiff.
Marshall with Eglinton for the defendant.
This was an action for libel. There was a. 2nd
count for slander, and a 3rd for an assault. The facts

December 19.
1864'

of the case will appear from the subjoined evidence and from the
judgment.

The plaintiﬂ stated that he was a Surveyor of ships for several Insur
rance Otﬁces,among others for the Liverpool Albion,the Bengal Marine,

the British and Foreign, and the North China. On the 26th of May last,
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he was applied to by the defendant, on behalf of Messrs. Gregory and Co.,
agents for the Calcutta Steam Ship Company, who had purchased the
ship Lord Clyde, formerly called the West Wind, to survey the ship
and report upon her. On the following day he made his inspection and
wrote to the defendant stating that he should recommend the removal of
a portion of her ballast in order to get a better view of her kelson, and
that some of the ship's ceiling should he removed in order to allow of

an inspection of the outer planking from inside, and of the ship’s tim
bers, concluding by observing that as she was not classed at Lloyd’s or
Veritas, he recommended this further inspection before he could say
that she was ﬁt to carry a dry or perishable cargo. These recommenda—
tions of the'plaintiff were not, however, carried out, and the ship went

to sea with a cargo of grain and rice, among other things, bound for
Colombo. \Vhen off the Sand Heads she sprung a leak and put back
to Calcutta in four or ﬁve days: she then was obliged to go into Mr;
McNicholl’s- dock for repairs. It appeared that the ship was really classed
in Veritas for 1864. The plaintiff continued as follows—“ I had only:
referred to the lists for 1861 and 1863. The defendant showed me

her name in the list for 186l, and asked me to modify my written
opinion about the ship ; this I refused.
I went to see her.

When the ship was in dock

The defendant was there, and asked me

what

I came for? I said I had come to look at the ship as I came to see
every ship.” This was on the 8th of August. I had before that'rc
ceived a letter from the defendant (the libel complained of). The
defendant said it was his dock, and if I did not go out of it he
would turn me out.

I said “It is Mr. McNicholl’s dock, when he

tells me to go, I will go." Defendant took me by the collar and said
he would see if he Would not turn me out. I asked him if he knew

what he was doing?

He said I should not come there to give a false

report on his ship and tell d—d lies about her. I said “ you durst
not repeat those words in the presence of a third party.” He saidhe
would, and after walking up the side of the docks he said in the pre
sence of Captain Littlepage and Captain Adley “yon are a liar, a
d—d liar and come here to giVe a false report of the Ship.” I afterwards
instructed my attorneys to ask for an apology. My average income
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is Rs. 1,400 a. month.

The defendant is, I believe, in large business

as a merchant. His Attorneys wrote in reply to my letter to say
that they would accept service of process.”
On cross-examination the plaintiff admitted that the want of a class
in Lloyds or Veritas materially affected a. ship’s character for the pur
poses of insurance, but added that the class the Lord Clyde possessed in
Veritas was one that limited her voyages between the West coast of
Africa and the East coast of America, and was not such a. one as would

induce him to change his opinion about the ship without himself making

a closer inspection.

He said he was requested by Mr. De Sousa also, to

alter his written opinion, but he refused to do so. When in the dock
on the 8th of August he did not attempt to touch the ship ; he was
eight or nine feet from her, and had nothing but a walking stick with

him.

It was his duty to keep Insurance Ofﬁces informed of the state

of all ships.

Mr. Gelatin was called by the defendant and admitted writing the
letter, the subject of the libel ; it was copied by a clerk into the book of
copied letters, by a copying machine, and the copy lay in the ofﬁce. It
was as follows :—

4th August 1864-, Calcutta, Calcutta Ship Company “Limited.”
N. Heckford Esq.
SIR,—We beg to return to you the Bill for special survey and report
on the Lord Clyde, and beg to say that as the report was untrue, and
false, and wilfully so, we must decline to pay the fees.
Yours faithfully,

M. GREGORY AND Co,
Secretaries.

The witness also admitted that he called the plaintiff “ a liar, a d—d
liar, and asserted that he published false reports about ships,” in the

presence of Captain Littlepage and Captain Adley. Hedenied the assault.
Marshall, on behalf of the defendant, objected to the count for libel
'on the grounds,--(l) That there was no evidence of publication, and (2)

That the communication was privileged.

These objections were, how
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ever, overruled by the Court.

The learned counsel then contended

that the publication was of a very limited nature—in fact a mere tech
nical one—and nothing need haVe come of it but for the plaintiff

himself noising it abroad.

As to the slander—the plaintiff himself

invited the repetition of the words, and there was some foundation for
the defendant’s conduct, as the plaintiﬂ had made a false statement in
saying the ship was not classed. As to the assault there was none—
even in law.
The defendant was then recalled as a witness on his‘own behalf, and

stoutly denied having committed any assault on the plaintiﬁ", and in this

he was corroborated by Captain Adley, who also stated that he had
made a survey of the ship and considered her ﬁt to go to sea.

'

Captain Durham was called, and 'he stated that in his opinion
as the ship had a class at Veritas it was not necessary to re-survey her ;

she started one of the planks of her starboard streaks at the Sandheads,
before she put back.
I
Pitta?" replied.
Levinge, J.—In this action, so far as the count for libel is con
cerned, there has been made “only a technical defence. On a point
of law as far as the count for slander is concerned there is no defence,

for the defendant admits himself that he made use of the words com
plained of in the presence of third parties, but as far as the count for

assault is concerned, there is a direct denial.

It appears that on the

26th of May, the defendant wrote to the plaintiff telling him that the

Company had bought the Lord Clyde, and requesting him to goon
board her and survey her for the purposes of insurance, as he saysin

his evidence.

The plaintiff accordingly went on board the ship, and

after a partial inspection, wrote what is called a report, but what, in
fact, is no report at all, but only a series of recommendations, con

cluding by saying that as the ship had no class at Lloyd’s or Veritas, he
should recommend a further survey.

Captain Durham sees no necessity for a report at all. But that is not
the ground the defendant takes. I am of opinion that no report has
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yet been made ; Captain Heckford could not be sued for writing a false
report or for negligence in giving a false report, and this is a. material
point, as the libel is contained in the letter of the defendant which is as
follows :—

SlR,—\Ve beg to return to you the bill for special survey and report
on the Lord Clyde, and beg to say that as the report was untrue, and
false, and wilfully so, we must decline to pay the fee.
Yours faithfully,
M. GREGORY & Co.

Captain Heckford, in my opinion, most properly refused to alter
his written opinion. He was, however, entitled to be paid for his
services though he had not reported ; he applied for payment and then
got the letter of the 4th of August. That letter is, per se, a libel of
no light character. And there has been no attempt to justify the
document except in point of Law. There is no ground for calling it a
privileged communication. To constitute a privileged communication,
the document must be written to a third party, with the object to

convey to him information which he has a right to know, and it must
be bond ﬁde.

There is no evidence to shew that the plaintiﬁ' was actuated by any
vindictive feeling to prevent the defendant effecting a policy. He wrote
to the defendant himself, not for the eye of a third person. There
must be a verdict for the plaintiff on the 1st count.
There must also be a verdict on the second count.

The defendant

disclaims all ill-feeling for the plaintiff and went down into the dock in
stead of Captain Littlepage who had an ill-felling towards the plaintiff
He did this very properly, in my opinion. But then he‘was bent on

turning the plaintiff out of the dock.

He made use of these words.

“ You are a. liar, a. d—d liar, and you shall not come here to make false
reports about my ship." He repeated these words in the presence of
other parties. This Court will not tolerate the use of such words from
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a person in the position of the defendant to a person in the position of
the plaintiff. They are words that tend to a breach of the peace. And,
moreover, every one has a right, whatever his pesition in life may be, to
come into Court to clear his character. The words were most unjusti
ﬁable. They were calumnious of themselves and slanderous in point of
law as reﬂecting on the plaintiff’s skill as a surveyor. As to the assault
it does not seem so clearly made out. The plaintitf and defendant give
different accounts. Captain Adley, who seems to me an impartial wit
ness, says there was no assault, and it may well be that the plaintiff
being excited, mistakes the fact without intending to mislead. I shall
ﬁnd a verdict for the plaintiff on the ﬁrst two counts, with Rupees 100
damages on each ; on the third count the verdict will be for the

defendant.
Decree accordingly.

Jonn OGLE 'vs. Tnonas.

The Court will not order a defendant to furnish the plaintiﬂ‘ with a
list of documents till after the plaintiff shall have ﬁled his written
statement.
In this case the plaintiff applied to be furnished by the

June 1’

defendant with a list of documents in his possession relating to
186*
the subject matter of the suit. He stated that after obtaining the order

he intended to apply for permission to inspect them as it was necessary
that he should do so before ﬁling his wn'tten statement.
The defendant opposed the application on the ground that written
statements had been ordered, and urged that the plaintiﬂ was not in a

position to make the application until his written statement should be
ﬁled.

Macpherson, J, said that he had consulted Mr. Justice Peterson
upon the subject, and was of opinion that he could not make the order
asked for. The order, enjoining written statements to be put in, was
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simply an order that each party should state what he knew of his own
case; and it was not necessary for that purpose that he should see
the documents upon which the opposite side relied. Mr. Justice
Peterson and himself were agreed upon the order which he was about
to make, namely, that the defendant should furnisha. list four days
after notice to him of the plaintiﬁ' having ﬁled his written statement.

O'rder accordingly.
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POLE vs. Gonnon.
Eject qf l/zc insolvency q/ an agent upon contract: made 6} him
will: llzird parlics an behalf 9/ an undisclosed principal.
Goodwe with Eglinlon and Woodroﬂ'elfor plaintiff.
The Advocalc-Gmeral with Newmarch for defendant.
Evans for the Ollicial Assignce.
This was a suit to foreclose a mortgage of Rs. 50,000 secured on
some silk factories belonging to defendant.

The bill alleged that the

plaintiff had entered into a contract through Messrs.

Tulloh & Co.,

whereby the defendants were to supply the plaintiﬁ with silk for two
years.

The contract on the face of it purported to be made on

behalf of Messrs. Tulloh & Cola London correspondents, but the name
of the plaintiff as principal was not disclosed.
the

terms

of

Rs. 50,000.

the

contract,

the

plaintiff

in accordance with

advanced

the

defendant

Before the two years had expired Messrs. Tulloh 6‘: Co.

became insolvent. and the plaintiff now sought to foreclose the mortgage

by which the Rs. 50,000 were secured, alleging that the insolvency of
Messrs. Tulloh & Co. had put an end to the contract.

The bill also

alleged charges of fraud, but they were abandoned at the hearing.
Levinge, f—The plaintiffs, in this suit, are London

Fclikﬁzith,

merchants, and carry on business under the name of
Van Notten & Co.

The principal defendants are the representatives of

the firm of Carr, Tagore 6: Co., who were the owners of the Comer

cally Silk Factories at jessore.
This bill was ﬁled in 1848, on the alleged termination of a contract

dated

the

14th

December, 1844,

entered

into

by

the

ﬁrm

of

Tulloh & Co, of Calcutta, with Carr, Tagore & _Co., through the
medium of Hickey, Bailey 6: Co., Brokers in Calcutta, to foreclose a
mortgage of Rupees 50,000, secured on the silk factories of the de
fendants.

The contract was taken by T ulloh & Co., for the plaintiffs,

without disclosing their names as principals, but purports, on its face,
to be made on behalf of their London correspondents.

The object of

‘(

282

)

the contract was to secure for_thc plaintiﬁs silk of a particular kind

manufactured by the defendants for a period of two years, to com
mence with the March band of 1845, and to continue in force until
the March bund of 1847 inclusive. _
It was one of the terms of the contract that the plaintiffs were
to advance the sum of Rupees 50,000, to be secured by a mortgage
of the stock and works for the full period of the contract.

The 6th

clause of the contract provides that the silk was to be delivered in
Calcutta to Tulloh 8: Co., and to be paid for on delivery.

It seems

that several consignments were made under the contract, and that they
continued down to the month of May 1846.

The plaintiffs allege

that some of the shipments made prior to May i846 proved defective,
and there is no doubt that complaints reached Carr, Tagore & Co., as
they allude to them in a letter dated the 24th April 1864.

A mass

of evidence, touching the inferiority of this silk, has been taken under
the commission; but as the charges of fraud have been abandoned,

I do not see that it would be competent to the plaintiffs to rely on a
breach of the contract as to these shipments, inasmuch as their agents
took delivery and accepted these consignments as coming up to the
terms of the contract; and they could not, in the absence of collusion

and fraud, now raise any objection to the quality of the silk.

It is

evident that it was'one of the chief objects of this contract to guard
against the uncertainty that might result from

an examination in

London, or wherever the plaintiffs should advise these shipments to
be consigned, and to stipulate that any questions as to rejection or
inequalities should be pointed out, and dealt with, in
not elsewhere.

Calcutta, and

On the 20th May, 1346, Tulloh & Co. became bank

rupts, and the plaintiffs contend that their bankruptcy put an end to
the contract.

It is from this date, and from the circumstances flowing

from their failure,
arisen.

that this protracted and expensive litigation has

The bill charges the defendants with

the contract, and

fraud in carrying out

insists that it thereby became vitiatcd; but these

charges have been abandoned, and the argument in favour of the
determination of the contract rests solely on what the Court will con
sider to be the effect of the insolvency of Tulloh 6: C0.
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The object of the suit is to recover the advance of Rs. 50,000 with
interest, and to have it raised off the mortgaged property.

The ﬁrst

defence relied on is that the bill should be dismissed, as the contract
was not terminated by the insolvency of Tulloh & Co, and conse
quently that the mortgage could not be called in; the other defence
is, supposing the Court should be of opinion that the contract was
terminated by that event, that the defendants have a right of retainer
or set off, which will cover the amount of advances.

v

The plaintiffs, by letter dated the 24th February 1845, authorized
Tulloh 8: Co. to make the advance in full. This was accomplished, and
the mortgage referred to in the pleadings was the result.

Considerable

comment has been made on the precise meaning of the nth paragraph
of the contract, which treats of the subject of the advances.

It must be

admitted that the clause is obscurely worded ;| possibly, so much care
was not bestowed on the composition
concluding sentence of

the contract

advances was to remain an open one.

of this paragraph,

as the

shous that ~ the question of
The plaintiffs contend that the

advances were made for securing the carrying out of the contract by

supplying funds to work the factory, and so to enable the defendants
to supply the whole of the silk 'of the particular ikind stipulated for;
whereas the defendants have contended, and Mr. Gordon has stated in
his evidence, that these advances were made not only with that
object but also for paying the defendants for the silk when ready to
be delivered, and certainly the recital in the mortgage would give
colour to that position, inasmuch as it recites that it had been agreed
by the parties to the contract that Tulloh & Co were to lend and
advance, from time to time, such sums as the defendants should
require, “the said sum so to be advanced, to be deemed and taken as

payment in advance of the price of the silk so contracted for as
aforesaid," and the body of the deed carries out the terms of that
recital.

There has also been given in evidence a certain declaration of

trust which is to be found referred to in the 68th folio of the bill,
and dated the 13th june 1845, but I ﬁnd that it does not mention for
what purpose this mortgage was given.

1 allude to this, as Counsel for

plaintiffs stated the declaration of trust came round to the terms of the
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contract.

However,

I

am

of opinion

that

the

defendants

could

have had no right to resort to the advances to pay for the silk supplied
under the contract, and that such is the meaning of the

nth clause,

construed by reference to the 6th, which speaks of payment for every
parcel on delivery in Calcutta, and it appears to me that such was the
construction put on the contract by the parties, as Tulloh & Co. were
in gthe habit of paying upon delivery, nor has there been any evidence
given of any further advances,

gar! advances made by plaintiffs or

their agents, beyond the one bulk sum, Rupees 50,000.. They, the

plaintiffs, kept Tulloh & Co. in funds, from time to time, to pay for
the silk on delivery, but not to supply or keep up the Rupees 50,000
already advanced, and the parties never treated that fund as one to
be drawn on and exhausted by payments for delivery of silk.

This

view is material, when I discuss the payment made by Tulloh 8: Co. for

the 16 bales just prior to their bankruptcy.
The defendants delivered to Tulloh & Co. 16 bales of silk on the

9th day of May 1846, and took for that delivery Tulloh & Co.’s bill
for Rupees 18,024, payable to days after date.
Mr. Gordon in his evidence.

This is admitted by

This bill the defendants discounted; but

on the 20th May Tulloh & Co. became bankrupts, and the amount
was lost to the defendants; and they contend that they have a right to
credit out of the Rupees 50,000 for this sum, and on two grounds—
ﬁrstly, that they had paid themselves out of the Rupees 50,000 before
delivery, and that the giving of the note was only a replenishment of

the Rs. 50,000; but I have shewn that in my opinion such was not
the contract, nor does the evidence support that position; secondly,

it is contended that the receipt of this bill did not amount to pay
ment for the silk.
1 think that the defendants

cannot resort to or claim a set-off

against the Rupees 50,000 for the price of the 16 bales for which they
took the bill in question.

They were bound to take payment for the

silk on delivery.

The 6th clause states that the silk was to be paid for on delivery;
if not, the defendants might sell it, and charge the difference between

(285)
what was

realized,

and

the

contract

rate, against the plaintiffs.

Therefore the defendants, elected to depart from the terms of the
contract, abandoned their right of selling, and took a bill from the

Agents, and it is to be observed that no evidence has been read to the
C0urt

showing that a cash payment was refused to the defendants.

They must be deemed to have taken the bill as payment under the
words of the contract, and they therefore took and held it at their peril.

It is clear that the defendants could have got paid for the silk, if not
in cash, by reason of Tulloh & Co.'s impending insolvency, by dispo

sing of it in the Calcutta market under the 6th clause; so to hold
that this bill was not a payment, would be to place the plaintiff in an

unfair position.

Mr. Pole has sworn that his firm kept Tulloh & Co.

in funds to meet the deliveries; and that they should have had, at the
time of their failure, J(10,030 to the plaintiﬁs’ credit.

By Tulloh

& Co.'s'btnkruptcy they lose these advances, which should have gone

to pay the defendants under the contract; and if they are now liable
to pay for the 16 bales, virtually they would have to pay twice over.

Whereas the defendants have only themselves to _blame for departing
from the terms of the contract, under which they could either have

obtained payment from Tulloh & Co., or sold in the market.
Apart from the express conditions of this contract, the onus would
be on the defendants to show that at the time they took the bill they
could not obtain payment in any other way.

The law is settled on

this subject; the principal is discharged, if the creditor, having it in
his power to obtain payment in cash, elects to take the Agent’s bill.
See Slrong vs. Harl, 6 B and C, 160, and the later case of Robinson
VS. Read, 9 B

and C, 449.

The evidence is that plaintiffs kept

their Agent in funds; therefore it may be presumed, in the absence of
evidence to the contrary, that this bill was taken by choice, and being

so was equivalent to payment; see Parke, J.’s words in Robinson vs.
Read, p.

455.

But

if the

impending insolvency of Tulloh & C0.

drove them to pay the bill, it was taken at the choice or option of the
defendants, and would still have to be treated as payment, inasmuch

as the contract points out what course the defendants were to pursue
in case they did not receive payment.

The defendants knew that
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Tulloh & Co. were agents in' the matter; and they knew, as appears
by a letter among the defendant’s exhibits, dated the. 24th April 1846,
that Van Notten & Co. were the principals, and therefore that Tul
loh and Co. had no power to waive the provisions of the contract.

If it

could be permitted, as urged by Mr. Goodeve, to allow a bill payable
at 10 days after the date of the delivery, to be given by the agents as
a payment within the scope of their authority, and the terms of the
contract, so might one be given for 50 days, and thus the plaintiff

would be exposed to the hazards of bankruptcy,

and the other

contingencies that might arise in the ﬁrm of Tulloh & Co.

I do not

forget the case of Campbell vs. Hassel,1 Starkie, 233, cited by the
plaintiffs' Counsel, as showing that an agent has no power to make

a payment varying from the original terms of the contract.
The plaintiffs have given up the charges of fraud made in .the bill,
and have taken their stand on the fact of the bankruptcy
determining the contract.

alone as

If the contract was not terminated by the

failure of Tulloh & Co., it is clear that this bill must be dismissed,
inasmuch as the mortgage was to remain in full force, until the com

pletion of the contract.
and have come to

I have given full consideration to this case,

the conclusion that this bill must be dismissed.

That being my judgment, I might have rested content with giving my
reasons for the dismissal of the suit, without going into the arguments
addressed to the Court on the subject of the payment by the bill, and
the claims of the defendants to a set off for the silk shipped subse~
quent to

Tulloh &

C0.’s bankruptcy.

But I

have

considered

it

right to do so, inasmuch as if the parties, on due consideration, shall
be satisﬁed With my judgment, a settlement may be come to, which
will prevent further litigation.

The following are the principal rea

sons adduced by the plaintii’fs' Counsel why the bankruptcy termi
nated the contract, 02's., that this particular contract could not go on

without the agency of Tulloh & Co. as the existence of the ﬁrm,
qua ﬁrm, was essential to its continuance; that the contract shows
that the personal judgment and

supervision of Tulloh & Co. was

necessary; that a house or ﬁrm in Calcutta was expressly stipulated
for to take delivery, and do all things requisite, and that, inasmuch
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as no stipulation was provided in the event of the ﬁrm, the contract
fairly collapsed.
Admitting for the sake of argument that the bankruptcy of Tulloh
& Co.

terminated their powers to act as agents, it by no means

follows that the contract between the
must fall to the ground.

plaintiffs and

the defendants

I do not see why the death or bankruptcy of

an agent is to dissolve a contract.

No doubt there may be cases in

which the performance of a contract may become impossible by the
happening of some event, and then performance will be excused; but
the impossibility must be very clearly established; and I have been
unable to ﬁnd any case showing that the death of an agent, much less
his bankruptcy, will render the continuance of a contract impossible.
I apprehend there are abundance of reasons to be given in this parti
cular case, why the contract did not become incapable of being per
formed, and therefore was not extinguished.

It was perfectly compe

tent to the plaintiffs to have appointed another agent to do for them
all that was required by the contract; and should Carr, Tagore &
Co. have repudiated thatappointment, they would, in my opinion, be
liable in damages to make goocl the value of any silk they failed to
supply.

Why are the defendants to suffer, and have the contract

terminated, because the plaintiffs did not stipulate for a successor, or
neglected to provide one? I am not to be understood as saying that
the powers of Tulloh & Co. ceased for every purpose as agents under
the contract, by reason of their bankruptcy.

There are many acts

and duties which it has been held an agent may perform under his
appointment subsequent to his

bankruptcy; certainly, in this case,

it does not lie with the defendants to say that Tulloh & Co. were
capable of doing all things that were to be performed under the con
tract, as they repudiated their agency by shipping direct to London
the consignments of silk subsequent to their failure.

If Tulloh & Co. Were principals, and not agents, the fact of their
being adjudicated bankrupts would not have put an end to the con
tract; how then can it be said that being merely agents, a ﬂat in bank

ruptcy annulled

the

contract?

If by the bankruptcy Tulloh &

(
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C0. became incapable of exercising any of the functions required by
the contract, which 1 do not admit, the defendants are not to be cast
adrift, and the advances called in, simply because the plaintiffs did
not

provide for that

refused to

contingency.

Again,

suppose

Tulloh & Co.

take delivery of every bale produced to the end of the

March bund 1847, 'or refused to pay for them when tendered, the
most practical way of attempting to stiﬂe this contract, would that

have terminated it?

I think not.

The defendant had the right to

sell, bale after bale, to a stranger, and hold the plaintiff responsible for

loss.

The defendants terminated their duty on tendering the bales in

Calcutta; and for any miscarriage on the plaintiffs or their agents part
subsequent to the fulﬁlment of the defendants’ duty, ~they ought not to
suffer.

If, notwithstanding the bankruptcy, the ﬁrm

or their assig

nees, should have found funds to continue the agency, could Carr,
Tagore & Co. say, we will not deliver,

the contract is

at

because Tulloh_& Co. have been adjudicated bankrupts?

an end,

I appre

hend not.
I believe that the idea of evading this contract on the ground of

Tulloh & Co.’s failure never existed until a-considerable period after
the bankruptcy ; then several charges of fraud were made to aid the
plaintiffs in their attempts to canoel the contract or call in the advances,
I do not mean to say that there was any waiver of the right of the plaint
ilfs to raise such a contention, inasmuch as they did not take delivery
of any consignments subsequent to the insolvency ; but it is clear from

the plaintiffs’ letters of the wt and 24th August, 1864, that they did not;
then treat the contract as at an _end, although aware of the failure of
Tulloh & Co.

They cannot, therefore, be presumed to have contem

plated, when they entered into the contract, that the bankruptcy of
the ﬁrm would terminate the contract; if they did, they should have

stipulated for it.

When a person, by his own act, has created a duty

or obligation, he

must perform it, or make it good, as he might have

provided in the contract for the very contingency by which he tries to
escape.
There is the other matter about which we have heard much in this
case, and as to which a mass of evidence has been taken in London
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under the commission.

I allude to the shipments made by defendants

subsequent to the bankruptcy of Tulloh & Co. As I have held that the
contract was not terminated by the failure of that ﬁrm, it follows
that as the contract stipulated for a delivery to the plaintiffs’ agents
in Calcutta, there was no power, without the plaintiﬁs’ authority, to

ship to London, and I am of opinion that the defendants could not
compel an acceptance in London. It is a clear departure from the
contract,

and

plaintiffs.

The

contract canth

the

consignments

defendants

I

consider

holding

depart from its

to

not binding on

the

continuance

that

the

plaintiffs

the
the

conditions, and therefore could not

force the plaintiffs to take delivery in London.

probable

of

would

the defendants for this breach of the

have

But it is more than

no

remedy

against

contract, as they declined

the goods when tendered in London on the ground that the contract
was at an end.
This has been an unfortunate litigation for all parties.

I say this,

assuming my judgment to be right in law, for it appears to me that
the plaintiffs institufed legal proceedings when they had no ground
so to do; that at the time they did so, the full sum of Rs. 50,000
remained to their credit under the mortgage, which had another year
to run before it could be called in, and the defendants had no claim
against them for the

dishonored

bill for Rs.

18,624 or for the

subsequent shipments.

l

I hope all litigation may be terminated by an equitable adjustment,
the charges of fraud being abandoned. I dismiss this bill, the several
defendants to be paid their costs.

Appeal.

Pom-z w. GORDON.
Eglz'nlon with Evans for the Appellant.
T/ze Advoca/e- General with zllarsllall for the Respondent.
The following were the grounds of appeal as set out in the

~memorandum of appeal ﬁled :—
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Firm—For that the said Judge ought to have declared
and found that the contract in the bought and sold notes

Dec_ 23rd,
1365-'

in the pleadings mentioned, was wholly rescinded and put an end to

from and after the 16th day of May 1846.
Second—For that the said Judge having found, and that rightly,
that there was due to the plaintiffs, appellants, at the time of their

ﬁling their Bill of Complaint in this suit the full sum of Rs. 50,000
under the deed of mortgage of the 27th May 1845 in the pleadings
mentioned, and that the defendants (mortgagors) c0uld not resort to
or claim a set-off or retainer against the said sum of Rs. 50,000 for

the price of the 16 bales of silk for which they received the Bill of
Exchange of Messrs. Tulloh & C0. Rupees 18,024 on the 9th
day of May 1846 as in the pleadings mentioned, or for the price of

any silk shipped to London subsequent to the failure of the said ﬁrm
of Messrs. Tulloh & Co., should have decreed payment of the
sum of Rs. 50,000 so remaining as oﬁered, together with interest

thereon at the rate of 6 per cent. per annum to the plaintiffs by a
short day to be appointed by the said Court of ﬁrst instance; and in
default of such payment, should have directed the sale of the said

mortgages, premises, and others, the reliefs on that behalf sought by
the plaintiffs (appellants) in the said Bill of Complaint.
lez'rd.—For that the said Judge was in error in holding that at the

time of the

institution of this suit

upon

the footing of the

aforementioned deed of mortgage, the said deed had another year to

run before it could be called in, and in dismissing the plaintiffs’
said Bill of Complaint in consequence of such erroneous ﬁnding in
fact.

Fourth—For that the plaintiﬁs’ said Bill of Complaint should not
have been dismissed with costs.
'
Norrnan, C. f—The bill states that the complainants in and
prior

name

to

Van

1844

carried

on

Notten & Co.

business

That the

in

London

by

their

defendant, D. M.

then

Gordon,
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in

December

of

ﬁlature

and

silk
which
of

ﬁrm

the

that

is

year,

factory,
now

defendants.

was
in

possessed

trust

represented

That

the

ﬁrm

of

the

for

Carr,

by

himself

of

Carr,

Comercally

Tagore

& Co.,

and

others

Tagore

&

C0.

worked the factory on a small scale to the extent of 400 or zoo bales
yearly, and not more, on an average of two years.

That the silk so

manufactured had always been marked Comercally F. J. D., and
R. O.'N.].A.M.,which marks had acquired a great reputation

in the

London market, and was sold at an average price of 19x. 6d. per pound.
That the complainants being desirous of purchasing all the silk of
those

marks,

employed

others, who carried

on

W.

H.

business

Smoult,
in

W.

Calcutta,

P.

Weston,

under

the

and
name

of Tulloh & Co., to contract with the ﬁrm of Carr, Tagore &
Co. on account of the plaintiffs, for the purchase of all the silk to
be manufactured in their said ﬁlatures, and known by the said mark.

That in December 1844, Tulloh & Co., acting on behalf of the com
plainants, and by their authority through Hickey, Bailey & Co., as

brokers, entered into a contract with Carr, Tagore & Co., as appears
by a bought note, the material parts of which are in substance as
follows :—
“ To Messns. TULLOH & Co.

DEAR Srns,—-We have this day bought from Messrs. Carr, Tagore
_& Co., by your order, and on your account, and on behalf of your
London correspondent, all the raw silk to be manufactured at their

Comercally ﬁlatures,

and

known

under

the marks

Comercally

ﬁlatures, and R. O. N. J. A. M., &c.
1.

The contract is to include only the abovenamed marks, and

Carr, Tagore & Co. are not bound to deliver during the period
hereinafter mentioned

any speciﬁc quantity but only the whole of

the produce of the ﬁlatures, which they will work 60111! ﬁle, exactly as if
they were working on their own account withOut any contract.
2.

The contract to commence with the March bund, 1845, and to

continue in force till the March bund of 1847.
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3. The price to be Rs. 1 3-r per factory seer for the produce of the
rainy bunds, and Rs. t4 for that of the dry bunds.
4.

The quality of the silk is guaranteed by Carr, Tagore & Co. as

equal to the samples of that shipped during the last two years; if
there be any deviation the contract is to be null and void as regards

such parcel, and the silk may be rejected at your option.
5.

The silk to be paid for on delivery.

Delivery to be taken within

ten days of the arrival of any parcel in Calcutta; failing the payment
within that time, Messrs. Carr, Tagore and Co. may sell it at the
market price; and should this be under the contract rate, you agree to
pay the difference.

6.

Each parcel of the silk to be examined by us (meaning the

writers, Hickey, Bailey & Co.) as it arrives in Calcutta, and no
objection to be raised after such examination; but it objections are
raised, you are not bound to take delivery till the points in dispute
have been decided by us.

7.

The silk to be packed to your satisfaction.

8. Any question arising between the parties to the contract from
difference of opinion as to the meaning of any of its terms, or the
quality of the silk, to be settled by us, so lung as two of us continue in
the ﬁrm.

9.

As you have no authority to make advances previous to the

receipt of the silk, and as Carr, Tagore & Co.

stipulate for the

advance in part of the sum which they are out of pocket to carry on
the ﬁlatures, the advances proposed being Rupees 50,000 at such
times, and in such portions as they may require, after the delivery of
the ﬁrst parcel of silk under this contract, so that such advances shall

not at any time be in excess of Rupees

50,000 beyond the silk

delivered, for which interest at the rate of 6 per cent. will be allowed ;
and it is agreed that the question of advance shall be an open question,
and that in the event of the advances being authorized, the contract
shall at once be in force.
(Sd.)

Hrcxav, BAILEY & Co."
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That the complainants authorized the advances, and Carr, Tagore and
Co.

delivered tWelve bales

of silk on the 4th of May 1845, and

thereupon the ﬁrm of Tulloh and Company, having arranged with
Carr, Tagore & Co. immediately to advance the whole sum of Rs.
50,000 with the knowledge of Carr, Tagore & Co., drew bills speciﬁcally

for that amount on the complainants—upon which bills they raised the
Sum of Rs. 50,000.

On the 27th of May 1845, by indenture between

D. M. Gordon of the ﬁrst part, William Carr, D. Tagore and others,
original, and new members of the ﬁrm of Carr, Tagore & Co. of the

2nd and 3rd parts; W. H. Smoult and others
of the 4th part; and Bailey

as trustee for

(Tagore & Co.)

Tulloh &

Co. of

the

5th part;.after reciting the said contract, and that it had been further

agreed that the parties thereto of the fourth part (Tulloh & Co.)
should lend ani advance to the parties thereto of the third part, if they
should require, the said sum to be advanced, to be deemed and taken
as a payment in advance of the price of the silk so contracted for as
aforesaid, but so that the parties thereto of the fourth part should not
be at any time in advance to the parties thereto of the third part, in
a larger sum than Rs. 50,000, over and above the price of the silk,
which should, for the time being, have been delivered in pursuance of
the contract, and that the repayment of the said advances with interest
at the rate of 6 per cent. per annum should be renewed by the said
indenture, it was witnessed that D. M. Gordon conveyed to Francis
Bailey the Comercally Factory, &c., to hold the same upon trust for
securing the payment of all and

every such sum of money not

exceeding Rs. 50,000, as Tulloh and Co.

might lend or advance

to Carr, Tagore & Co. or the members of the ﬁrm for the time
being, in pursuance of the recited contract with interest, &c., and

for that purpose, in case default should be made in payment of
the whole or any part of sum or sums of money on the ﬁrst of May

1847, or in case of the breach of the covenant of Carr, Tagore & Co.
to keep the factory in good order upon trust, to sell the premises
assigned, and out of the proceeds, in the first place, to pay the costs of

sale, and in the next place to retain the sums which Carr, Tagore & Co.
should be indebted in respect of such advances so to be made as afore
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said; and Tulloh & Co. thereby covenanted that they would, from time
to time, during the continuance of the said contract, when and as they
should be required by Carr, Tagore & Co. lend and advance such sum as

they should require; such sums which should or might be so lent and
advanced to be deemed

and taken

as a payment in

advance of

so much of the prices of the silk so contracted for as aforesaid,
but provided, nevertheless, that Tulloh & Co. should not be required

to be in advance at any one time to Carr, Tagore & Co, in respect of
such loans or advances thereby covenanted to be made, in a larger
sum than Rs. 50,000, over and above the prices of the silk, which

for the time being should have been delivered to them in pursuance
of the contract, &c. That Tulloh & C0. shortly afterwards paid Rs. 50,000
to Carr, Tagore and Co.

That all the parties Well knew that the

complainant’s 'ﬁrm, Van Notten & Co., were the principals for whom
Tulloh & Co. entered into contract, and that the monies advanced were

the monies of Van Notten & Co.
That although it is by the'indenture provided that the sums ad

vanced were to be deemed and taken as payment in advance of the
price of the silk, Tulloh & Co. had no authority to insert such stipula
tion. That the recital of an agreement to that effect was an untrue
and fraudulent recital. That the complainants always kept Tulloh &Co.
in funds to pay for such speciﬁc delivery of silk, or enabled them

by a letter of credit to draw on the complainants. That Carr, Tagore
and Co. contriving with Tulloh and C0. to defraud the complainant,
and as an inducement to Tulloh and C0. to befriend them in the
conduct

of the contract by permitting them to ship

mixed silk,

procured the said stipulation, concerning the advance of Rs. 50,000,
to be inserted in the deed behind the back of and unknown to the
complainants; thereby giving credit to Tulloh & Co., and enabling
them to make use of the complainant’s monies to that extent, for
their own ends; and the complainants contend that under the circum
stances aforesaid, and in so far as the said stipulation or permission concern

ing the said advance of Rupees 50,000, was at variance with their original
agreement, and the bought and sold notes of the 14th of December
i844, and with the instructions by the complainants given to the
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ﬁrm of Tulloh and Co. as aforesaid, the said new stipulation was
fraudulent in operation, and

not binding against

the

complainants,

and that the said sum of Rupees 50,000 so paid and advanced on
account of the complainants as aforesaid ought not to be deemed
and considered as paid in advance of the price of the said skil so
contracted for as aforesaid, but as an advance made at the time of the
conﬁrmation of the contract, in part reimbursement of the sum which

Carr, Tagore and Co. were out of pocket for carrying on the said
ﬁlatures.
That by a declaration of trust made between Tulloh and Co. and

Van Notten and Co., and dated the 13th of June 1845, Tulloh and
Co. acknowledged that the Rupees 50,000
Notten and Co.

were the

That Carr, Tagore and Co.

monies of Van

were cognizant of the

terms of the deed.
That for some time after the payment of the sum of Rupees
50,000, Carr, Tagore and Co. delivered

to Tulloh and Co. large

quantities of Comercally silk which \vere shipped to England, and
there received by complainants, and never received any payments
from the said ﬁrm of Tulloh and Co., until the advance of Rs. 50,000

was fully exhausted, although they well knew that the ﬁrm of Tulloh
and Co.

was always kept in funds by the complainants for each

parcel of silk delivered in cash.

That the complainants have i ow discovered that no part of the silk was
delivered to T ulloh and Co., or shipped by or through them.

But

that from the commencement of the contract to May, 1846, the silk was
sent from the Comercally factory in bales, ready packed and prepared
for shipment, to Carr, Tagore and Co., and was by them deposited in

their godowns; and on the arrival thereof notice was given to Tulloh
and Co., and to Hickey, Bailey and Co., who were to inspect the same;
that Hickey,

Bailey

and

Co.

never did

inspect

the

same,

employed one Lavalette to go through a form of doing so.

but

That

Tulloh and Co., with full notice of such insufﬁcient inspection, paid
Carr, Tagore and Co. for the same, or for so much of the same as was
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not rejected, after the advance of Rupees 50,000 was exhausted, but
not till then, with monies provided by the complainants.
That about March, 1846, the complainants discovered that a great
portion of

the silk

shipped was not genuine Comercally silk, but

silk of inferior quality manufactured at other stations, which, after
the date of the contract, Carr, Tagore and Co. fraudulently pretended
to make a part of the Comercally factOry; and by this fraudulent
contrivance, Carr, Tagore and Co. increased the quantity of silk deli
vered under the contract from about 200 maunds to 15,000 maunds

yearly.

The bill set out a series of speciﬁc charges of fraud in the pack

ing of the silk, alleged to have been discovered after the arrival of

the bales in London. It further alleged that in consequence of the
I fraudulent conduct of Carr, TagOre and Co., the complainants gave notice
that they would not take any more of the silk under the contract, and that

they considered the contract as rescinded. That on the ﬁrst of May,
1846, W. H. Smoult retired from the ﬁrm of Tulloh and Com

pany.

That on the 10th of May, 1846, the complainant’s attorney,

Mr. Goldsworthy, applied to D.

delivery of

the

silk

M.

Gordon to allow him to take

and

to superintend the working under the

contract; but that D.

M.

Gordon declined, saying that the con

tract was with

and

Tulloh

Co.,

and

that

without

the

assent

of

Tulloh and Co., Carr, Tagore and Co. would not deliver the silk

to Goldsworthy.

That between

the rst

and the

19th of May,

1846, Carr, Tagore and Co. gave notice to Tulloh and Co. of the arri
val of 16 bales of silk, and shipped the same to the complainants,
without requiring payment, pursuant to the terms of the contract, and
took a promissory note of Tulloh and Co. for the sum of Rupees

18,024, which they took as payment.

That Tulloh and Co. suspend

ed payment on the 19th of May, and were adjudicated insolvents on
the following day.

That shortly after the failure of Tulloh and Co.,

Carr, Tagore and Co. received notice that the complainants considered

the contract for the delivery of silk at an end, and that they claimed
to rescind the contract, by reason of the breach of agreement on the
part of Carr, Tagore and Co.; but Carr, Tagore and Co. refused to

assent to the rescission, and claimed to be entitled to continue to deli
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ver the silk until the expiration of two years in the contract men
tioned. And further in violation of the 6th Article of the contract»
even supposing the same to have been in force, which the complainants
submit it was not, inasmuch as the said ﬁrm of Carr, Tagore and Co.,

with knowledge of the real principals, elected throughout to deal with

Tulloh and Co. as principals up to the date of their failure, and that
thereby their failure put an end to the contract, as far as Carr, Tagore
and Co.’s option was concerned, but not soas to preclude the complain
ants from rec0vering in equity their said advance, Carr, Tagore and Co.
shipped large quantities of spurious silk to Mitchell and Co., their agents
in London,

with

instructions to hold the same for and on account

of the complainants; and if the complainants refused to accept the said
bales, to sell them, and debit the complainants with the difference
between the sum realized and the contract price.

That Carr, Tagore

and Co. drew Bills against the complainants for the amount of the
invoices which were made out in an unusual and unmercantile way.

That the complainants having refused to receive this silk or accept
the bills, Mitchell and Co. sold the silk at a great sacriﬁce and at prices
under the market prices, and very much below the contract price for
genuine

Comercally

silk in

India; and

the

complainants

submit

that they are not liable for any part of the deﬁciency, but are at liber
ty to treat the contract as rescinded by reason of the premises.

That the whole of Rs. 50,000 was on the rst of May 1847 and now
is due, together with interest which Carr, Tagore and Co. have re
fused to pay.

And the complainants being desirous of having the

said principal sum paid,_ applied to Carr, Tagore and Co., but they
refused under claim of set Off, or retainer as aforesaid.
refusal, they called on Bailey

On such

to see that the ﬁrm of Carr, Tagore

and Co. repaired the works; he refused to do so, and Carr, Tagore
and Co. have suffered the works to fall into disrepair.

On the 17th

of February 1848, Hickey, Bailey and Co. were adjudged to be insol
vents.

Carr, Tagore and Co. have threatened to proceed at Law

against the complainants upon the contract.
The Bill prays that an account may be taken of what is due and
owing to the complainants for principal and interest in respect of the
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said sum of Rs. 50,000 so advanced to the said ﬁrm of Carr, Tagore
and Co. as aforesaid,—that in taking the account it may be declared
that Carr, Tagore and Co. are not entitled to any set off in respect of
silk shipped to London on account of the complainants since the ﬁrst

of May 1846, or in respect of silk not actually received by the com
plainants, or in

respect

of the

difference

between

the

prices

rea

lized and the contract prices; or if the Court think that defendants have
such counter-claim, that the complainants may be

declared entitled to

set off against the same, the loss sustained by the complainants by
reason of the inferiority and spurious quality of the silk; that

it

may be declared that the contract was “holly rescinded and put an
end to from the 19th of May, or such other time as the Court may
think ﬁt; that it may be declared that the defendants have no set off
for silk supplied after that date, or for that paid for by the promissory
note of Tulloh & Co. for Rs. 18,024; that the defendants be ordered to

pay what shall appear due on such account as aforesaid; and in default of
payment, Francis Bailey may be ordered to sell the mortgaged pre
mises, and apply the monies to arise from such sale, in payment of

what shall appear to be due to the complainants

as aforesaid; and

that if the monies to mix from the sale are insufﬁcient, or if the Court
shall

think that the complainants are

not under

the circumstances

entitled to the security of the factory, then that the defendants be
decreed personally to pay the balance or sums due to the complain
ants, and all losses sustained by the complainants in respect of the
said ﬁrm of Carr, Tagore and Co., by a short day, to be limited for

that purpose.
The relief sought by the bill appears to be founded exclusively on
the claim to treat the sum of Rs. 50,000 simply as a loan to the de
fendants by the mortgage of the factories and for the purpose of get
ting rid of the pr0visions of the Mortgage deed, which show that the

Rs. 50,000 were to be deemed and taken as payment in advance of
the price of silk.

The bill alleges that those provisions were introduced

into the deed of mortgage by fraud and collusion between Tulloh and
Co. and Carr, Tagore and Co.; and for the further purpose of excluding
from the account all

transactions subsequent to the

19th of May
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1846, the bill alleges and sets up other frauds and rescission of the

contract.

The case of fraud wholly failed in proof.

of fraud were abandoned upon the hearing.

In fact all charges

On the point that the

contract was 'not rescinded by the insolvency of Tulloh and
the plaintiff's agents, on the retiring

Co.,

of W. H. Smoult from that

ﬁrm, and that it could not be rescinded by the plaintiffs by any act of
theirs without the consent of the defendants, I entirely concur with
the Judgment of the Court below; therefore, and as the case made

by the bill wholly and utterly fails, I am of opinion that the
plaintiff's suit has been properly dismissed.

He prayed for a relief

founded upon charges of fraud; and on his failure to substantiate them,
or any of them, he is not entitled to turn round and ask for a decree
for an account, on the footing of these claims of the mortgage deed, for
the express purpose of repudiating which the bill was ﬁled.

In such

a case it is not enough that some of the facts shew that the plaintiff
may be entitled to relief under a distinct head of equity, see Price vs.
Barring/on, 3 Mac and Gor, 498 ;Ferr1'b_y vs. Hobron, 2 Phillips, 255;
Glascoll vs. Lang, 2 Phillips, 310.

In the present case I think it

would be in the highest degree inequitable to allow the plaintiff to
make such a new case. I see nothing to lead me to suppose that if an
acc0unt had been originally prayed for on the footing of the mortgage,
the

defendants

would

not

have

at

once

agreed

to

account.

In fact, the bill appears to admit that if the account was so taken, the
50,000 Rupees must be deemed to be satisﬁed.

The bill contains no

offer on the part of the plaintiffs to submit to perform the contract on
their part, or to allow the defendants compensation in taking the
account for breeches of the agreement committed by them.

It con

tains no offer by the plaintiff to pay balance which on taking an
account on the footing of the mortgagees deed would be found against
them as it should have done, had it been framed as a bill for an

account.

See Daniel’s Chancery Practice, Vol. 2, p. 69.

I see nothing to lead me to suppose

that the plaintiff, at the time

of ﬁling his bill, asked for or desired any such account.

Indeed, it was

not brought before the Court below, or before us, after we had pointed
out to the plaintiff's counsel that such was the relief to which, if any,
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the plaintiff was entitled.

Although

it may be convenient for the

plaintiff now, in order to escape the payment of costs and other incon

veniences, to say that on the bill and on the evidence it appears that
they are entitled to some relief other than that prayed for, it appears
to me that we could not grant it on the present bill at this stage of

the proceedings. The 6th clause of the contract provides a means by
which the defendants might have ascertained the loss, by reason of
the plaintiff‘s omission to accept silk under the contract during'the
period from the 19th of May, 1846, to the conclusion of the contract

by selling it at the market price, which probably means the price
obtainable for it in Calcutta at the time. Had the defendants adopted
this course, the plaintiffs would have been bound under this clause

to pay the difference between the contract price and that actually
realized. In the ordinary form of an account taken before the master,
such diﬂerences might have been allowed.

In the present case, instead

of so selling the silk, the defendants sent it to London, and, after
tendering it to the plaintiffs, sold it in London.

This is a course which

they were clearly at liberty to adopt for their own convenience or
security.

But they cannot, by such means, charge the plaintiffs with

any greater damages for the non-acceptance of the silk, than they
would have sustained, had they sold the silk to the best bidder in

Calcutta. The defendant’s remedy was by an action for damages for
not accepting the silk. There can be no doubt but that if the plaintiff
had sued for an account on the footing of the mortgage deed, without
offering to make all just allowances for breeches of the contract on

their part, the defendants would either have demurred to the bill as
suggested by the Advocate General, or if not, or if the demurrer was
overruled,

would

parr' parru

with

probably
the

have

bill, so

preferred an action for damages

that the whole of the cross

claims

between the parties would have been adjusted at the same time.
Looking at the diﬁiculty which the defendants had in suing the
plaintiffs who reside in England, they may well have been content to
rest satisﬁed with their hold on the sum of Rs. 50,000 to cover the
losses they sustained by reason of the breaches of contract on the

part of the plaintiff.

(so!)
In order to prevent any injustice to the parties, we suggested that
the bill should now be amended, on payment of costs, down to the
present time and an account taken on the footing of the mortgage
deed, making all just allowances, but the plaintiff's counsel refused to
accede to this suggestion.

'

Under these circumstances it only remains to say that the judgment
of the Court below must be afﬁrmed and the Bill dismissed with
costs.

P/uar,

f—I concur

with

the Chief Justice in

thinking that

this appeal ought to be dismissed, but I desire to say that 1 base
my judgment solely on the ground that the plaintiff mainly support—
ed his claim to relief by allegations of fraud and collusion which
were so entirely without foundation that he was obliged to abandon
them at the hearing.

I am inclined to think that his bill is framed

wide enough to embrace a larger right to an account than that decided

upon in the Court below, and a right which is probably supported by the
evidence; but I do not consider it necessary to decide this point,
because I am satisﬁed that the plaintiff, in bringing his suit, relied

solely on the charges of fraud and collusion which he failed to
establish, and that the general right to an account

never was put

before the Court below, nor was never intended to be set up.
Appeal dismissed with cor/r.

Appeal.

W. GRANT AND OTHERS vs. Juooosusno SHAW.

Doyne with Marshall for Appellants.
The Advocale-General with Eglinton and Newman]: for Respon.
dent.
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This was an Appeal from a decision of Mr. justice Levinge in the
case of

W. Grant and ol/urr vs. fuggabundo Shaw reported in

Hyde’s Reports, II, p, 129.

The following were the grounds on which the appeal was
preferred :—

t. That the said judgment was erroneous in law and fact in decid
ing that the said Ramcomul Mitter, in the plaint and written state
ment of the plaintiff in the said suit mentioned, had authority to pledge
the credit of the defendants to the plaintiffs, or at all; and that the

said judgment ought to have decided that the said Ramcomul Mitter
had no such authority.

2. That the said judgment was erroneous in awarding to the plain
tiff the sum thereby decided to be paid him, and that the said judg

ment ought to have found that there was no claim against the defen
dants established by the plaintiff, and ought to have dismissed the said

suit with costs.
Norman, C. f—This is an appeal from the decision of

Mr. justice Levinge, by which he adjudges that the plaintiff

Jan 5,

'865

is entitled to recover Rs. z,t08, as due from the defendant in respect
of the price of jute sold between the 12th of April and the 26th of

May 1863.
The facts appear to be as follows :—In r86r, the ﬁrm of Grant,
Smith and Co. employed one Ramcomul Mitter to make purchases of
jute for them in the bazar.

Ramcomul used to attend daily in the ofﬁce

of Grant, Smith and Co., tell Mr. Grant the rates in the bazar, and
get orders which were considered to be in force for one or two days,
but not more.

His purchases were very extensive; in fact, he is said

to have bought as much as from 20,000 to 25,000 maunds in one day.
The arrangement as to his remuneration was that he was to receive
four annas per screwed bale as dusiooree.

The jute was bought as

rough jute, and accounts were made out from time to time in the fol
lowing form :—
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Jun: Accous-r.
3,084-28-8 Rough Jute Rs.
Screwing, &c.
Picking, &c.
Storing, &c.
Brokerage, &c.
Hackeries and Coolies at Screw-house
Coolies

8,291 13
568 12
182 13
20 5
24 1
120 9
5 13

Do. for Hackeries rejected

o

4

6

.
Less 62 Hackeries Jute cuttings

3

o
o
o
6
7
6

922

9

3

9,214

6

5

306

6

9

:74

32 maunds rejection

32

2

9

8,907 15

9

8,907 l5 9
P. C. M. 650 bales Jute, at Rs. 13-11-3,
Duslooru, 4 annas

r62

8

0

9,970

7

9

650 lbs. Jute at Rs. 13-15-3.
P. ISSURCHUNDER MITTER.
RAMCOMUL ll/II'ITER.

Across this account is stamped the word “paid,” and other similar
accounts have at the foot the signature of Ramcomul Mitter as
having

received

the

amount.

From

of 1862 all jute bought by Ramcomul

April

1861

to

the

end

Mitter was bought in the

name of the ﬁrm of Grant, Smith and Co., and receipts were passed

and given by him, for such jute, as proposed agent of the ﬁrm, in the

following form :-“ For Grant, Smith and Co., Ramcomul Mitter."
Ramcomul says: “During 186r~6z, whenever I bought for Grant,
Smith and Co., I stated to the dealers that I was buying for them."
It was proved that he bought no jute except that supplied to Grant,

Smith and Co., that all his purchases went to them, and that no jute
was consigned or shipped in his own name during the whole connec
tion with the ﬁrm of Grant, Smith and Co., save one or two consign
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ments by that ﬁrm in his name.

He had a separate contract with

Messrs. Grant, Smith and Co. for shipping the jute, for which he was
paid ﬁve annas per bale.

Ramcomul had a seat in the ofﬁce of Grant,

Smith and Co., and had also an ofﬁce in China Bazar, where he em
ployed some servants, whom he paid out of his duslooree.

The Bazar

dealers were never paid by any member of Grant, Smith and Co.’s
ﬁrm, but always by Ramcomul.

From the 27th August 1862 he had

a banking account of his own, and used to pay by means of his own
cheques on that account. As to the funds supplied to him Ramcomul
says: “When I tendered a _bill Mr. Grant put in some marks. I took
it to Mr. Wyllie, who calculated it to see that the arithmetic was
right; and as soon as he satisﬁed himself that the calculation was
right, I used to divide the total amount amongst the number of bales

at so much per bale, and then Mr. Grant passed the account and was

paid. Sometimes Mr. Grant asked me, ‘Have you paid that amount_to
the bazar dealers'? He certainly trusted me. I used to take deli
very ﬁrst; and when the amount came to twenty, thirty or forty
thousand Rupees, I used to ask Mr. Grant for payment.

During

1861 and 1862 I used to draw money on account, generally without re
ference to any particular dealer having delivered any particular quan

tity.

The jute account was a running account; that we used to close,

sometimes in two months, sometimes in three months, and sometimes

in six months." In cross-examination Ramcomul said—“I don’t know
whether Mr. Grant ever took any steps to ascertain whether particular
large sums which he had paid me, or any part of them, had been paid to
the bazar dealers.
honesty.

If I was his agent, Mr. Grant had no security except my

Before I began to buy for him, I was a writer in Mr. Henderson's

ofﬁce at Rs. 40 per month.

Ihad no property at all of my own.

never asked me for any security.

banians ; others do not.

Mr. Grant

Some houses do take security from their

I know of no instance in which a banian buys

and sells for any, English house here without giving security.”

It was strenuously pressed by Counsel in the _Court below that
a change in the system of dealers took place after settlement of
accounts between Grant, Smith and Co. and Ramcomul

of January 1863.

on the 12th

But that point was abandoned by Mr. Doyne, who
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admitted before us that no change in the relation of the parties
then took place, and indeed I think it clear that he could not have
successfully maintained the position originally taken up.

The plaintiffs' gomastah proved that the ﬁrst time that Ram
comul

Mitter had

to purchase

jute for him which was on the

rst of Maug/z, z'. e. about the 13th of January 1863, he declined to
part with it until he had made enquiries as to the truth of Ram- comul’s representation that he was the agent of Grant, Smith and Co.
The learned Judge disbelieves, and we think rightly so, the state

ment of this witness as to the conversation which this witness alleged
took place with Mr. Grant on the subject; but it is clear that some

enquiries were made, the result of which was, that being satisﬁed
he sold the jute required, and the entry in his books appears in the
following form :—
“ Debit side
Grant, Smith and Co.,

Station Calcutta, through
Ramcomul Mitter
Jute, &c.

Rs. ...2,880 6 o

The jute was delivered by the plaintiffs, and a receipt taken, signed
“ For Grant, Smith and Co., Ramcomul Mitter.”

The defendants’ chief point, as appears from the evidence of Mr.

Grant, who was examined by commission in Scotland, was that they
- dealt with Ramcomul Mitter as a contractor. He says: “I know a
person in Calcutta named Ramcomul Mitter; his business consists in

dealing in jute and screwing jute.

Between the months of January and

June r863 inclusive, I, on behalf of the defendants, entered into
several verbal contracts with the said Ramcomul, Mitter for the sale by
him to the defendants of various quantities of unwed jule. In
every one of these contracts, the defendants, and I for them, contract
ed with Ramcomul Mitter as principal, and not as an agent for the
defendants.
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In every one of the contracts as speciﬁed the price was ﬁxed,
which price Ramcomul Mitter was to receive, and he was, in some of
the cases, to be paid by the defendant a commission on the sales.
Ramcomul was not a servant of the defendants, and did not receive

from them any pay or salary.

With reference to the screwed jule so

purchased between january and June 1863, I, as representing the
- defendants, did not authorize Ramcomul Mitter directly or indirectly
to buy the jute from the plaintiffs, or any one else in my name, or to

pledge the credit of or sign for the ﬁrm."
The construction which Mr. Grant puts upon the dealing between

himself and Ramcomul was, that he bought bales of screwed ju/e from
,Ramcomul.

But I think this suggestion is wholly incorrect,

In con

sidering the true nature of the dealings between Ramcomul and his
employer, it is most important to look at the accounts on the footing
of which Ramcomul was paid.

They are simply accounts of rough

jule purchased, not purporting to charge any one as debtor, charging
Grant, Smith and Co. with all the expenses, taking for himself a '
mere ﬁxed sum of four annas_per bale as duslooree.
from these

accounts that

the fill:

was

bought

as

It is clear

Grant, Smith's

jute, and that Ramcomul had no interest in or right to any proﬁt our
of it.

He Was dealing as a mere servant, and paid as a servant by a

ﬁxed charge.

_

It appears from the judgment of the learned Judge that these
accounts were kept back by the defendants, notwithstanding that a
notice to produce them had been given, and on enquiry from the

learned Judge we ﬁnd that it was only on a pressure

being put

upon him by the Court that the defendant’s attorney at the close of

the case reluctantly produced them.
evidence of any

There are no traces on the

contracts or of accounts kept with Ramcomul as

an independent contractor, and therefore I think that this ground of

defence wholly fails.
What, then, was the position of Ramcomul at the

commence

ment of the relations between him and Grant, Smith and C0.?

He
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was a mere servant, empowered and authorized by his master to buy
goods—not furnished by his master with funds for the purpose of
paying for them—having no property—and presumably no credit of
his own in the bazar.
Now,.it is a general principle that every principal authority carries
with it or includes in it as an incident all the powers which are necess
ary, or proper, or usual, as means to effectuate the purpose for which
it was created; see Story or Agency, Section 97, where an instance is
given:

“An order to send goods to the principal from a foreign

country implies a power to ship them generally, so as to bind both
the principal and the goods for the freight.”

Again at Section 102 it

is said : “ A power to buy a thing, if the agent is not furnished with
funds, includes the power to buy on credit."
This view accords with that of Lord Ellenborough in Rurby vs.
Scarle/l, 5 Espinasse 76, which is very like the present case in its
facts.

An action was brought by the plaintiff against the defendant

- to recover the price of hay sold by the plaintiff for the use.of the
defendant’s ponies.

The plaintiff proved the delivery of the hay at

the defendant’s stables with bills of parcels; but there was no evi
dence of his ever having seen the defendants, or ever having received
orders from him or any payment of money.

The defence was that

the defendant had given his servant the money for the purchase of
the goods, and it appeared that the defendant kept a book, in which
were entered the articles

procured by the servant and the sums

advanced to him; but the advances did not appear to have been made
speciﬁcally for the purchase of the articles bought, but generally,
from time to time.

Lord Ellenborough told the Jury that “if the

goods were taken up, and the money given afterwards to the servant
to pay, he was inclined to think the master liable, for he had given
to the servant authority to take up goods upon credit.
fore, material to see when the money was given.

It was, there
If the servant

was always in cash beforehand to pay for the goods, the master was
not liable, as he never authorized him to pledge his credit; but if the
servant were not so in cash, he gave him a right to take up the goods
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on credit, and he thought he would be liable, 'as the servant has not paid

the plaintiff, though he may have received the money from his mas
ter."

Speaking of such cases, Mr. Addison in his Treaties on Con

tracts says:

“ The existence of an implied authority to bind the

principal is a question of fact to be determined by a careful consi

deration of all the surrounding circumstances; the rule of law being,
that whenever the principal, by his conduct, has held out the agent
to the parties dealing with him as having a general power to act in

the premises, his acts bind the principal, and the liability of the latter
upon the contract cannot be qualiﬁed by the existence of any private
instructions which the agent may have exceeded. The principal can
not cut down or circumscribe the apparent general authority, by secret

limitations and restrictions, of which the parties dealing with the
agent are entirely ignorant.”

Applying these principles to the present case, I think that it must
be assumed as against Grant, Smith and Co.; and in favor of a person
not shown to have any notitte of any restriction of the authority of
Ramcomul by Grant, Smith and Co., that he had authority to pledge

the credit of the ﬁrm.

-

Mr. Doyne argued with great ingenuity that such a presumption
ought not to be made here: that according to the usual course of

dealing in this country, when a European-house purchases goods in

the bazar through the medium of a Native intermediary, credit is
given to such agent, and the dealers do not look to the] European-house
of business or principal for payment, unless there is an express con
tract, by or on behalf of the European ﬁrm, that they will be responsi

ble.

He instanced the cases of mercantile houses buying goods

through a banian, and private

individuals making purchases by a

khanramalz or sirdar bearer; and he referred us to the case of Paléyram
and Boidjonallr vs. Paterson, 2 Boulnois, 203.
But the answer to this is, that Ramcomul was not a banian, nor
did he occupy the position of a banian, either as regards the house
_ by which he was employed, or as regards the traders in the bazar.

A
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Banian often, if not generally, advances money to the ﬁrm in which
he is employed—he gives security.
he is a sort of del

If he sells the goods of the ﬁrm,

credere agent, guaranteeing the payment of the

price by the bazar dealers or other purchasers to his principal, and as
to purchases he is the direct purchaser in the bazar.

The usages of

the bazar applicable to the well-known relation of merchant and
banian accredited by the house, were not shown by any evidence in
this case to have any application to the case of a person standing in

such a position as Ramcomul did with regard to Grant, Smith and
Co. He is described as bazar sircar. So, again, with respect to the
khansamah and the 'sirdar bearer.

The relation in which such per

sons stand to their master is one perfectly well-known and under
stood.

The convenience of all parties has led to a custom of trade,

by which credit is given to such persons making small purchases for
their masters in the ordinary, well-understood course of their employ
ment and business.

But, if they were employed to make large pur

chases of merchandize, or to enter into contracts not within the usual
scope of the authority of persons of such character, I know of no
custom of trade in the bazar which would justify the Court in ap
plying any other than the ordinary rules of law to the case, and it
would be difficult to convince me that the master would not be re
sponsible.
Lastly, it was contended that, even supposing that the plaintiff

might have been entitled under the circumstances to give credit to
Grant, Smith and Co. as principals, in point of fact, such credit was

not given.

On this point I observe that the goods are entered to the

debit of Grant, Smith and Co. in the plaintiff's books, and receipts for

the goods are taken in their names.

The probabilities are strong that

credit would originally have been given by the bazar dealers, not to
Ramcomul, but to Grant, Smith and C0.

The plaintiff, who would

not let Ramcomul have the jute without making enquiries, did, no
doubt, on such enquiry, hear that he was Gram', Smith and C0.'.r man.
It is more reasonable to suppose that they heard the truth as to the
matter, than that they would suppose that they were dealing with a

banian.

'
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When Grant, Smith and Co., no inconsiderable ﬁrm, but the largest
buyers of jute in the. market, diSmissed Ramcomul, it is clear that
the news that they repudiated their liability would spread rapidly

amongst the jute dealers in the bazar; and the step is immediately
taken by one of them not of suing Ramcomul, but of indicting him
for falsely representing that he had authority to pledge the credit'of
Grant. Smith and C0.
It is said that the present plaintiff did not make any claim against
Grant,

Smith and Co. f0r three months.

He, however, commenced

his action before the acquittal of Ramcomul at the Sessions.

And

for my part, I do not think that the mere delay, doubt, and hesitation
before commencing an attack on a wealthy and powerful European
ﬁrm, which repudiated a liability arising out of relations which were
certainly unuSual, if not entirely new to the experience of the bazar
dealers, ought alone to induce us to disbelieve the evidence, verbal

and documentary, which shows that, in fact, credit was given by the
plaintiffs to Grant, Smith and C0.; nor does the fact that the plaintiff

had accepted paymen s for Ramcomul, in my mind, carry the matter
further

than

this—that they

knew the hand from whom payment

would come. The person who conducted all the jute business
of the ﬁrm was Ramcomul. The plaintiff’s gomastah has greatly
injured what appears to me to have been a good case by attempting
to strengthen it; and if the evidence was conﬁned to his statements

alone, I would not trust to his evidence as a suﬂicient ground on
which to base a judgment for the plaintiff.
But taking all the facts together, they satisfy me that the plaintiff

did not trust to Ramcomul alone, but that he must have looked to
Grant, Smith and Co. as principals.

I therefore think that the judg

ment of the Court below must be afﬁrmed with costs.
P/uar, f—This action is brought to recover the price of certain

jute, which

the plaintiff

alleges that he sold and delivered to

the defendants through their agent, one Ramcomul Mitter, on vari

ous occasions previous to May 1864.
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The defendants admit that the jute was ultimately received and
appropriated by them, but they say that they bought it of Ram
comul as an independent contractor, that they have paid him for it,

and that he was in no way their agent.

They also contend that the

plaintiff, in the ﬁrst instance, gave exclusive credit to Ramcomul, and
that therefore, as he, the plaintiff, had, according to

his own account,

knowledge of defendants being the principals, he cannot now, under
the circumstances which have happened, be entitled to have recourse
to the defendants.

As to the agency, the plaintiff relies upon Ramcomul’s testimony,
and upon the nature of the accounts, which Ramcomul rendered to the
defendants.

His Gomastah also himself spoke to an interview with

Mr. Grant, in which he says that Mr. Grant, in so many words, avow
ed that Ramcomul was the agent of the ﬁrm for the purchase of jute.
The Court below (1 think most correctly), for the reasons stated by

the learned Judge, entirely rejected this part of the Gomastah's evi
dence as being untrue.

This plaintiff further urged that, at any

rate, the defendants were prevented from now denying the agency of
Ramcomul, because they had so acted, previously to and during the
said transactions, as to hold out to the world that Ramcomul was
their agent; namely that they knew he was assuming to be their

agent, and was so supposed to be in the Bazar, and yet they took
no steps to publish a denial.

In my judgment, whatever may be the

value of the evidence as to the supposition of the dealers in the Bazar
(the defendants among the others), there was nothing adduced to
show, or to raise the presumption, that this was brought home to the

knowledge of the defendants, or that they ought to have known it;
and without such knowledge, real or constructive, no estoppel against

them can arise.

Certainly the moment they

knew that he, while

shipping the jute, was signing Custom House permits nominally as
their agent, they stopped him, although the effect of his reprzsenta
tion in this respect could hardly have injured them; and as there
can be no doubt that they, from the beginning of these transactions,
desired to escape having their credit pledged, it is incredible that

they should know of his holding himself out to dealers as their autho
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rised agent, and yet remain silent.

Then it is said that Ramcomul

was, during the preceding two years, the agent of the defendants in
jute buying; and that as they had never given any notice of his
having ceased to be so, they could not now repudiate his authority.
On the other hand, the defendants say that no change in his position

with regard to them ever took place, and that he never was in any
way their agent, so that this head of estoppel reduces itself to the
question whether or not he ever was at any time de facto the agent
of the defendants to purchase jute for them on credit.
Then what were his actual relations with the defendants? Were
they such as to constitute him their agent to pledge their credit in
this matter? Ramcomul’s evidence, and the accounts rendered by
him to the defendants, show very clearly what his course of business

was.

He used to buy in detail in the Bazar, collect the parcels, get

them packed, screwed, and then put on board ship.

From time to

time he made out an account putting down the cost of the jute in a
lump item, without specifying the dealers from whom came the seve
ral parcels, which went to make it up; then he added lump items for con
veyance, packing, screwing, &c., respectively; and ﬁnally, he added an

item for his own remuneration, calculated at the rate of 4 annas per
screwed bale.

The total he charged against the defendants.

Latterly,

at any rate, he was not paid the exact amount of their accounts, at

the time of rendering them or at any other time, but he was supplied
with funds by the ﬁrm, whenever he chose to apply for money for
'the purpose Of covering these charges, and he used to pay the
Bazar dealers by cheques on his own private banking account, quite

irrespective of the defendants, and without accounting to them in
reference thereto.
Mr. Grant, the then managing partner of defendants’ ﬁrm, says
that all this was done by Ramcomul, not as agent, but as himself

principal in accordance with contracts made with him by the ﬁrm; in
which it was agreed that he should supply the jute, and that he
should be paid for it all his costs out of pocket, coinciding with
the items (above-mentioned) together with a proﬁt of 4 annas per
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screwed bale.

He adds that Ramcomul was not in any way the

agent of the ﬁrm, and neither directly nor indirectly authorized to

pledge their credit.
authority

I

readily

implication of

That he was
believe,

such

authority

and
if

not intended to

there
the

have such

would' be no
facts

were,

as

necessary
Mr. Grant

broadly states them, with reference to speciﬁc contracts of purchase
between the ﬁrm and Ramcomul.

Contracts of purchase with such

peculiar stipulation in regard to price might no doubt be made,
but the same results are so much more naturally attributable to a
contract of agency, that any one relying on the special contract,
Ought to take care to provide himself with unmistakeable evidence
on the point.

Unfortunately, Mr.

and in

his

chief

statements

Grant was not cross-examined;

are most general;

not

a word of

explanation as to the times and occasions of these supposed contracts,
or as

to

what

led to

them;

while on

the other

hand,

external

circumstances all favour the conclusion that the transactions between
the ﬁrm and Ramcomul were agency transactions.

It is most difﬁcult

to believe that Ramcomul was in any sense at arm's length for the
ﬁrm in these matters.

He succeeded his brother in something that

bears very much the appearance of being an exclusive employment at

their hands; at any rate he seems himself to have had no other
occupation than that of buying for the purpose of supplying them.

His constant reference to them with regard to prices, and the way in
which their investigation of his accounts became less 'and less minute,
bespeak his position as one of trust and are most hostile to the

supposition that his relation to the defendants was merely that of
party in a series of contracts. On the whole, I cannot resist the
conclusion that he was in fact buying for the ﬁrm as their agent, on
commission of 4 annas per screwed bale.
In my view of the facts, the ﬁrm sent Ramcomul into the Bazar
to purchase for them, without any restriction as to ready money
purchases in contra-distinction to

credit purchases, but with the

understanding that he should not pledge their credit.

They intended

his dealings in the Bazar to be those of a Banian buying in reference
to the recognized custom in that behalf, and probably made their
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peculiar arrangement with him, merely for the purpose of obtaining
a stricter hold over him, and perhaps securing cheaper bargains
than would be the case with a regular Banian.
There is no attempt to contend that this express prohibition against
pledging of credit ever became known to the plaintiff; and in the
absence of ,knowledge on their part of this fact, the defendants cannot
avail themselves of their special directions to Ramcomul, after having
sent him into the market to purchase, in what manner, either for
ready money or not, he thought best.
The sole question that remains then is, did the plaintiff, with his
eyes open, give credit to Ramcomul, and not to the defendants?

The

Court below does not appear to have attached much importance to
this branch of the case; but having come after elaborate argument to
the defendants, and whether they authorized Ramcomul to pledge
their credit, most concisely says that he believes the plaintiff acted all
through aph'md ﬁde, and only trusted Ramcomul as the Agent of ,the
defendant.

The learned judge omits to give his reasons for this belief.

The evidence on this point is no doubt very slight.

The Gomastah’s

own statement standing alone cannot be relied upon, because it is

admitted on all sides that he told a direct lie, for the purpose of
making out that the contracts were made with the defendants, and
not with their agent. Ramcomul does not touch it specially; he
conﬁnes himself throughout to saying that he acted as the defendants’
agent, and not as principal; and even had be gone further, his interest

in shifting the burden from himself to the defendants is so great as
would have prevented his assertions from carrying any weight.
The delivery receipt, signed by Ramcomul for Messrs. Grant, Smith
& C0. does not help us either way, for the facts in the case_of Palbjram
vs. Palerron, Boulnois 203,.shew that receipts in the form these bear

are quite consistent with Banian transactions.

The entries in the

plaintiff's books are the sole direct evidence that we have to look to.
In them, the sales in question are credited to the defendants through
Ramcomul Mitter.

One book only was produced, and that was of the
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nature of a journal.

It unfortunately was not in a shape to carry with

it the highest credit, for it consisted of a set of loose sheets strung to
gether on a piece of twine, affording the greatest possible opportunity
to falsify any item

of accounts,

if the

desire to

do

so

existed.

' This was not fortiﬁed by any Ledger or other form of classiﬁed account.
Let us now look to the outside probabilities of the case.

The evi.

dence seems to me to favour the conclusion that Ramcomul was be

having Outwardly in the Bazar in all respects as if he were the de
fendants' Agent, in that enlarged form of the dc! Nader: agent, who
is known in this city as Banian.

As regards the present question,

it is, I think, quite immaterial whether he was, as between himself

and the defendants, exactly in the position of a Banian or not.

The

plaintiff's Gomastah, after a superﬁcial enquiry in the Bazar as to
the defendants’ mercantile existence, made, as I think, for the sole

purpose of satisfying himself that Ramcomul's assumption of charact
er was probably real, dealt with Ramcomul, exactly as he would with
a Banian, without making any express stipulation, either with Ram
comul or his principals, that the usual custom in regard to credit

should not attach. The question before us is one of fact entirely.
The judgment in 2 Boulnois, as I read it, is authority for saying that
in dealings of this character the recognized custom is, in the absence
of such an express stipulation as I have mentioned, conclusive ev

idence that the vendor gave exclusive credit to the Agent,

The

peculiarities of the trade in this country between European houses
and the Native dealers, so well and forcibly pointed out by IVIr,
Doyne, seems to me to demand that this should be so,

The entries in

the plaintiff's book, without saying how far this can be relied on,
certainly do not go the length of suggesting any such express stipula
tion, and I have no difﬁculty in concluding that there was none. On the

assumption then that Ramcomul was in the Bazar doing neither more
nor less than what belonged to the character of a Banian, and was
not questioned in that respect on behalf of the plaintiff, I should be
satisﬁed that the plaintiff gave credit in these sales to Ramcomul
only, knowing that he was buying for the defendants; and I should
not arrive at this conclusion merely as a legal construction from the

custom, for 1 think it is fairly justiﬁed by the plaintiff’s conduct
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throughout. He never went near the defendants in the matter; he
delivered to Ramcomul at his own place of business (where he had an
establishment paid by himself quite away and distinct from the de
fendants) or to his order; he went there for payment: he took Ram
comul's own private cheques as payment; and ﬁnally, although he
knew that all connection between Ramcomul and the defendant was
broken in the middle of June, he never applied to the defendants in

any way until he sent them a lawyer's letter in reference to the
subject of this suit at the end of August. It is true that during part
of the intervening time Ramcomul was being criminally prosecuted
. by some third person for having in another case falsely pretended that
he was Agent of the present defendants, but I do not think this a

complete explanation of his silence.

On the contrary, I am rather

disposed to think that it might be the institution of this prosecution,
which suggested

to him the possibility of turning his claim from

Ramcomul himself to his principals.
As the issue of fact, which I have just been discussing, does not

appear to have claimed very speciﬁc attention from the Court of ﬁrst
instance, I should feel less difﬁculty, than in most cases, in disposing
of it upon the written evidence which comes before us, and therefore

of relying upon my own conclusions from that evidence.

But I have

already pointed out that in the chain of consideration, through which
I have been led, one assumed fact is all important, namely that Ram
comul was unquestionably bearing himself in all respects towards the
plaintiff as a Banian would.

Unfortunately the direct evidence to

this is very meagre, and I cannot say that I differ from the Chief

Justice in concluding as he does from the whole facts of the case that
the plaintiffs knew all along that Ramcomul was not, in fact, a Banian,

and that they never dealt with him on that footing.

If this be so,

there is an end of the prim/i facie presumption as to credit which
arises from what I may term the custom of Banians, and without that

presumption the evidence is absolutely insufﬁcient to support the
defendants’ contention.

The case thus becomes one of vendor on one

side and the ordinary principal and agent on
liability to pay rests primarily on the principal.

shifted this by his subsequent conduct?

the other, and the
Has the plaintiff

(
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)..

There is no dispute as to the length of time which the plaintiff al
lowed to elapse before he in any way brought his claim to the notice
of the defendants, and there is also no doubt that long before this
notice reached them, the defendants had closed or nearly closed their
accounts with Ramcomul, and had certainly paid him for the jute, in
respect of which this suit is brought. But the defendant was not led
to make this payment to his Agent by any leaches of the plaintiff; on
the contrary, he avowedly made it without any regard as to whether

the plaintiﬁ was or was not paid his claim.
There is, therefore, no legal reason on this ground why the plaintiff
should not recover in this suit.

Aﬁnal dismirsed will: costs.

---._J

INDEX
OF

PRINCIPAL MATTERS.
ARREST.

the costs. Held that the pay
ment of the co~tts not having in
The Vice-Admiralty Court has terms been made a conditioin
no jurisdiction to arrest a British precedent to bringing a fresh suit,
ship on a claim for repairs, al the Court had no power to stay
though the owners may be colo proceedings, on the ground that
nial subjects.
Howrah Docking the costs had not been piad.

Company vs. The “ fear: Lam's,"

Held, further,

that

the

Court

of

Appeal had no p0wer to enter
tain the question, as the order
was in the nature of an inter
BANIAN.
locutory one, and therefore not
its jurisdiction.
Chit/o
In the absence of a speciﬁc within
contract, a European ﬁrm in Sheik and olherr, (Defendant's)
Kasee Muzzur
Calcutta is not bound by a con Appellanlr, vs.
tra:t with their banian. faggo Hosrar'n, (Plar'nlt'ﬁ') Rerpondml,
hundoo Shaw vs. Grant, Smt'lh p. 212.
89’ Co., p. 129.
p. 255.

BRITISH SUBJECT.
The law allows a person the
right to cease to be a Hindoo or
Mahomedan in the fullest sense
of the word, and to become a
‘Christian, and to claim for him
self and his descendants all the
rights and obligations of a British
subject. C. S. Hogg vs. William

Greenway and 0111011“, p. 3.
COSTS.

COVENANT.

The members of a Hindoo
family, jointly and severally in
terested in a certain house and

premises,

covenanted

for

them

selves, their heirs, and executors

that the said house and premises
should never be partitioned, ex
cept by the unanimous consent of
the contracting parties. Held by
the lower Court, and conﬁrmed
on appeal, that whether valid or

A, having brought an action not as regards parties, represent
against B, was allowed to with atives by purchase, the covenant
draw with leave to bring a fresh is binding upon those who are

suit, and was also ordered to pay personally

parties

to the

deed.

(32°)
Ramd/mne
Ghose vs.
clmnder Girore, p. 93.

Armand

HOONDEES.

,When the
analogy between
ﬁrst Native Hoondees and English
Bills of Exchange is complete, the
that a covenant in a lease for English Law is to be applied.
years to grant a new lease on the Suméoonaul/z Ghose vs. fuddao
expiration of the existing term, nau/lt Cballerjee, p. 259.
Held

by

the

Court

of

instance, and conﬁrmej on appeal,

under and subject to all covenants
as in the ﬁrst lease contained, is
satisﬁed, if such new lease contain

INFANT.

the same covenants as the former
lease, except the covenant for
renewal.
The
Peninsular and
Orz'mlal Sleam Navigation Com
paay vs. Konnoylall Dull, p. 2:7.

See—Custody.

lNSOLVENC Y.

CUSTODY.
Defendant, who

.Aceording to Mahomedan Law
a mother is entitled to. the custo
dy of her child if such child be a
male till it shall have attained
the age of 7 years, if such child
be a female till it shall have

had

taken

the

beneﬁt of the Insolvent Act, was
sued by plaintiff for a debt con
tracted previously to his insol
vency, the debt not having been
entered in the Insolvent’s Sche
dule at the time of his ﬁnal dis

charge. Held, Insolvent being a
In trader,
that under the provisions
Ally, an
of sec. 60 of the Indian Insol

reached the age of puberty.
111: Mailer q/
infant, p. 63.

Tqy/teb

vency

Act,

taken

in connection

with 5 and 6 Vic., c. :22, the dis
EVIDENCE.
See—Practice.

charge was good and valid, and
that subsequently acquired pro
perty could not be attached for

any debt discharged
EXCEPTIONS.

Insolvency. W.
ners/edl, p. I.

under the

Bra/l vs.

S0110

Exceptions to Master’s Report.
S. III. Bamaroonduy Dost-re vs.
[Vt'lmoney
C/zlmder and olherr,

p. 198.

EXECUTOR.
An executor will not be held lia
able for devastavit, if the will was

so framed as to mislead him, and
he was not called upon to act
differently from his own views,
by any parties taking an interest
under the will. Hogg vs. Green
way and Mixers, p. 3.

To an action brought, prosecut
ed, or defended by the Ofﬁcial
Assignee, it cannot be objected
that such action was brought,
prosecuted, or defended without
leave ﬁrst obtained from_ the
Court. Should, however, the Of
ﬁcial Ass-ignee bring, prosecute,
or defend any such action with
0ut leave ﬁrst obtained from the
Court, he will do so at his own
risk in regard to the matter of
costs.
folm Cor/1mm, Oﬁ'irz'al
ert'gne: and [In Arst'gnee q

( 321
[be trial: and e “It of
Lalapz'e, an Insolvenl, vs.
Owen, p. 150.

E. D.
M. S.

)
INTEREST.
Interest at the stipulated

The Agent of a Company or
private individual, who procures
and receives parcels for transmis
sion by his employers, or who by

no matter how

rate,

usurious, will be

awarded down to decree. The
rate at which subsequent interest
is to be awarded is entirely in. the
his personal exertions
obtains Court's discretion. If a plaintiff
passengers for their dawk, al has contracted to receive interest
though he may be entrusted with at 12 per cent. only, that rate
the receipt or price of carriage, will be carried down to decree;
and is paid by commission, is not but should he have contracted
a broker, or trader, within the for a higher rate, 6 per cent. only
Dlzunpul Sing
meaning of the Insolvent Act. will be allowed.
In [be Illa/[er 0/ fumes Henry Dogare vs. S/mz'k Golam Hadee,
p. 106.
Campbell, an [mo/11ml, p. 177.
JURISDICTION.
The annulling of the ﬁat con
See—Practice.
templated by the proviso of H
Vic., c. 21, s. 8, applies only to
LIBEL.

cases in which the original judg-‘i
ment has been the
result of‘
A letter is written by order of
mistake of fact, misapprehension, the Manager of a ﬁrm reﬂecting
or fraud. In the {Val/er qf Sreel lupon the character of a phfes
narain
Bysack,
an
Insolvent, sional man, and signed by him,
‘and handed over to a clerk to
p. 180.

copy in the ordinary way, in the
ofﬁce copy letter-book, which is
open to all the members of the
ﬁrm. Held that such instruc

INSURANCE.

A policy was effected upon a tions to copy amount to publica
quantity of piece-goods, part in tion.
Hetﬁy‘brd
vs.
Gals/1'11,
bales, and part in cases.
The P- Z74~
bales and cases were separately
enumerated, and separately va
LIEN.

lued in

the body of the policy,

but the gross total was made up.
Held that the words “free from

particular average,” following

di

To constitute a lien

on

any

property there must be a clear
rectly upon the gross total, must agreement for the speciﬁc appro
be taken to apply to the whole
value of both lots, and not sepa priation of the property, and
rately to the bales, and separately further the property must be in
to the cases. Berraoppa Sally vs, “the possession of the party who
Hursmull Ramr/mnd, p. 74.
claims the lien.
In file [llaI/er
Insurance—S e a w o rt h i n e s s—-| (f the
claim of Dadz'e Biéee.
Aband :nment—Total loss.
H0:
Deénarain Bore vs. A. S. Lez'sk,
sez'n [bra/rim Bin folmr vs. Illa!
lon/l, p. 107.
p.' 267.

(312)
The master of a ship has by
Statute Act I. of 1859, see. 58r,
a lien upon the..ship for the re
covery of wages due.
[n the
Matter of the Barr/rte
Anne,

P- 273

ern Bengal
p. z 2 8.

Railway

Company,

MOOKTEARS.
Rajahs and their Mooktears.
Nz'lm oney Sing Deo, (Rajab 1y
Paelrele,) vs.
Bullodeb
Dult,

LIMITATIONS.

The admission to a third party p. ISO.
in writing that a sum is due, is
NEGLIGENCE.
not such an acknowledgment of
a debt, as to remove such debt
out of the Statute of Limitations.
A sends a Hoondee by post
Persaua'
Dorr
vs.
Denonaul/z to a Bank. The Bank presents it
for payment
by one of its
servants, B, who brings it back,
reporting that payment had been
MAINTENANCE.
refused.
The Manager of the
A Hindoo father and son lived Bank, with the intention of
joint in food and worship, but se returning it to A, places it in an
and stamped,
parate in estate. Held that the envelope, sealed
widow of the son has no legal which is laid upon the table

Do" i» 14

ready for the post, it being the
vs. custom of the Bank to post all

claim upon the father for main

tenance. Ru/jomoney Dosree
Slu'bc/mnder Illullz'ek, p. 103.
MARRIAGE.

Marriage
of an East
The
Indian, domiciled in Calcutta,
with the sister of his deceased
wife, is not void under 5 and 6
Wm.,IV.,c. 45. Dar: Mercer vs.
Cones, p. 65.

letters

in

that

manner

The

Hoondee does not reach A, and
it afterwards appears that B
presented it for payment the
following day, and obtained cash
for it. Held that the Bank was
guilty of such neglect as to
render it liable to A for the
amount of the Hoondee.
The
People’s Bank vs. Obbara', p. 57.

M ASTER AND SERVANT.
PRACTICE.
Master and Servant—Alleged
wrongful
dismissal.
Reid vs.
The representative of a deceas
Scott Thomson and Co., “Limit ed person may be sued in that
ed,” p. 172.
Court within the jurisdiction of
which the cause of action with
Master and Servant—Special the deceased person arose. Caleb
contract-Alleged wrongful dis Ladd (Plaz'ntt'ﬁ'). Appellant, vs.
missal .
Owen
William:
vs. Parbutty
Dorsee,
(Defendant)

Great

Eastern

Hotel

Company, Rerpondent, p. 13.

“Limited,” p. 166.

Wrongful
and

Servant.

The proper course to be adopt
dismissal—Master ed by a third party desirous of
Ham vs. Tbe East setting aside an order of attach

'
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ment, is not to proceed by motion,
but to give notice of claim which
can then be investigated as laid
down in sec. 246.

zlfoakerjee vs. S. ill.

Adwrmoney

Dabee, p. 88.
In the event of a defendant
neglecting to furnish a written
statement, the Court will examine

In the event of a claimant ap
pearing for property attached,
the Court will in its discretion
p0stpone all other business, and
give precedence to the hearing of
the claim. Rammam'k Shaw vs.
Sheeéram Pan/001, p. 22.
A, who has no regular ofﬁce,
but comes once or twice a week
from the Mofussil to a friend's
h0use in Calcutta, and sees people
there on business, contracts with

B in Calcutta for the hire of
certain
Cargo
Boats.
While
being towed by a Steamer, which
A
had
chartered
according
to

agreement,

the

boats

when

beyond the jurisdiction of the
Court, sustain great damage by
reason of gross negligence on
the part of C whom A had
placed in charge. Held (1) that
the “cause of action” did not
arise in Calcutta; (2) that A
“ carried on buisness” in Calcutta
within the meaning of sec. XII.
of the Charter; (3) that A must
be held responsible to B for the
negligence of C.
Greesclnmder ;
‘
Bonnerjee vs. Collins, p. 79.
A case

entered on

the

Unde

him as to the grounds of his de
fence; and should it appear desir
able that a written statement
should be put in, the case will be
adjourned for that purpose at the

expense of the defaulting

party.

Ramrullon and Godard/zone Doss
vs. The Oriental Inla'nd Ska/n
Navigallbn
Company,
“ Limit
er," p. 39.

Service

upon

an

attorney’s

clerk of an order directed to be

served upon an attornney is not
good service. Emri/lall aalzgram
vs. L. A. Kidd, p. 46.

A party having a permanent
residence at Dinapore, comes to
Calcutta,

and

resides

there

temporarily for the purpose of
carrying on a suit—~Held that he
cannot, therefore, be said to dwell
in Calcutta within the meaning
of section XII. of the Charter.
Emrz'lloll and anal/zer vs. L. A.

Kidd, p. 117.
English precedents are only to
be

applied

in India, after being

carefully weighed and tested with
regard to the customs and habits
of the people. fuggobundo Slzaw
vs. Granl, sz'llz 67’ Co., p. tag.

fended Board can only be trans- t

ferred to the Defended Board on i
The Court will not issue a
payment of the costs of the ad
Commission for the examination
journment, if any, thereby occa
of an Infant of tender years. In
sioned.

Bl'ndoomadub

(Ilz'ller'

vs.

Woomesclzuzuler Paul, p. 86.

112: .Maller qf Sreemully Bama
deeny Dorree, an Iii/amt, p. 152.

Applications
under secs. 74
The Court will extend the pri
and 75, Act VIII., on the ground
vileges of Purdah
to women,
who, though not Purdah, are not , ﬁrst mentioned in sec. 74, must

accustomed
before

the

generally to
public.

appear j

shew, at least, that the defendant

Kz'r/omolzmr j is about to leave the jurisdiction
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with a view to avoid process, or

to delay the plaintiff in the pro
secution of his suit.
Evidence
sufﬁcient to support this must be .
adduced in all cases.

Teenaram

vs. Ramru/ton, p. 18:.
In all Suits under Act

VIII,

the party on whom the burthen
of proof rests is entitled to begin,
whether such suits be of the na
ture of suits in Equity, or of suits
at Common
Law.
Rammoney

Bengal
vs.
Rajah
Prosono
naraz'n Deb Bahador, p. 2 36.
Where a contract is partly
printed and partly written, and
there is a cOnﬁict between the
printed and written part, the
written part must be taken to
control the printed part. fohn
Carlie/e and

others vs. Nulhunul

Nowluc/za and others, p. 242.

Where
two
prisoners
are
charged with distinct offences in
the same indictment, the calling
application made under of evidence on behalf of one does
Act VIII., the C0urt
not give the Crown a right of
satisﬁed that a removal , reply upon the other.
Regina
is being made, or about
vs. Shaz'k Ahhar and Illunee

Dosree vs. Brijololl Day, p. 182.
In an
sec. 8!,
must be
of goods

to be made, with a view to evade

the

execution

of

rooddeen, p. 247.

a decree in a

A suit is not barred by the
speciﬁc suit, though it is not ne
cessary that the suit should be ‘ Statute of Limitations as against
parties added after the expiration
actually commenced at the time
of the period allowed by law,
of
their removal.
Ramnaraz'n
provided
the plaint be ﬁled
Podder vs. Ezekiel Levy, p. 183.
against the orginal parties prior
to the expiration of such period.
A decree of the late Supreme
Issurepersaud vs. Urjoonloll and
Court must be treated as a decree
others,
p. 248.
of the High Court, and as sub
ject to the provisions of Act
The Court will not press hard
VIII., except so far as the applica
ly upon a defendant who tenders
tion of any provision of Act VIII.,
would deprive a party of any a reasonably substantial payment.
right or privilege, under the old ; W. Grant vs. Radhakanl Sen, p.
procedure.
In the [flatter 0/< 249.
Muddoosoorlun

in

the

Doss,

Great 7111'!

a

Prisoner

(y

Calcutta,

p.215.
Where

for

good

cause

non-appearance,

is

shown

the

Court

under Act VIII. may restore to
the Board a suit dismissed for de
fault. Damodur Doss vs. Choonee
Bebee, p. 216.

The Court will not order a de
fendant to furnish the plaintiff
with a list of documents till after
the plaintiff shall have ﬁled his
written statement.
john
Ogle
vs. Thomar, p. 279.

The Court will not, except for
some very cogent reason, order

principal
Act VIII. makes no provision
for compensation of Witnesses for
Nawah Nazi/n of
loss of time.

parties

to

leave

the

Court during the hearing of ~ a
case.
Buddrenauth vs. Irsuree—
persaud, p. 249.
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A plaintiff will not be allowed
to set up one case, and having
proved another, to ask for issues
to be raised to suit the proof ;but
when a Plaint and its proof ne
cessarily lead to one or more
particular issues, it is the duty of
the Court, if these issues do not
come by surprise on the defend
ant, to raise such

issues

and

)

recover less

than

1,000

Rs,

no

costs can be aWarded, unless the
Judge shall
certify
that the
action was ﬁt to be brought in

the High Court, by reason of the
dlfﬁCUitY, novelty, or general im
portance of the case, or of some
erroneous course of decisions in
,lllie cases in the Court of Small

to

Causes. Hurranclruna’cr
Gan
give the relief thereon to which
the Plaintiﬁc is entitled. Obliq gooly vs. Slzibr/mna’er Miller, p.
237
C/zurn [Vullz'ck vs.
Il'omrst'bun
tier Paul, p. 263.
SHAREHOLDER.
PRESCRIPTION.

The owner of a house cannot
by prescription claim to be enti
tled to the free and uninterrupted
passage of a current of wind.
He can claim no more air than
what is suﬁicient for sanitary
purposes.

Barrow vs. Aft'llﬂ',

P'

125.

Defendant applied
for
100
shares in a Company, and on
itheir being allotted to him paid
Rs. 1,000 deposit. His name
was placed upon the Register
of shareholders, but he refused to
sign' the articles of association.
Held that he was not liable as a
shareholder Goosery Col/on Mills
i Com/bum"
Limi/ed
vs.
7mm:
] Slot-l, p. 238.

PRINCIPAL AND AGENT.

SHII’.

Principal
and Agent—Extent
of authority. R. S. Rand]: vs.
The Sure/dry of S/rr/r, p. 26.

Su—Arrest—Lien.

TESTAMENT.
Principal
and Agent—Extent ‘
The Wilis' Act XXV. Of 1838
of authority. Ross fo/mson vs.
applies to the Wills of East In
Stift/(ZI'J/ 0fS/r11e, p. l53.
dians,

SMALL CAUSE COURT.

or

whether

beyond

domiciled

the

within

Testamentary

jurisdiction of the High Court.
The
Court of Small Causes, Hogg vs. Greenwny, p. 3.
by a Roman
un d e r At
c IX. 0 f 1 8 5° and ACthc A ofBequest
Portuguese
descent, Catho

born
XXVI. of 1864, has no jurisdic
tion over suits of smaller value and domiciled in Calcutta, for
than Rs. 500, on the ground only the performance of masses, is not
a gift to superstitious uses. Das
of the cause of action havin
arisen within the limits of Cal illerres vs. Cones, p. 65.
cutta. Lazarus vs.
Via/or,
p.‘
258.
TIME BARGAIN.

In a suit brought in the High
Court,

where the

plaintiff

Time Bargain.—Failure to take
shall delivery—Act XXI.
of
1848.
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llfollendronaul/z

Mil/er

vs.

qu-

ﬁed, that the resemblance is such

lamath Bannerju, p. 121.
5.:
TRADE MARKS.

las would be likely to cause the
lone mark to be mistaken for the
lother. Ewing and Co. vs. Gran],

l Smith and Co., p. 185.
The ground upon which a per-|
son is restrained from using an-

VICE ADMIRALTY,
_

other’s trade mark is, that he is

S“_Arr°5t—Llen'

gaining an advantage by the use

WITNESSES

of a particular trade mark, which

'

is the property of another. It is
not necessary to prove intention

See—Practice.

al fraud, or to shew that persons
have been actually deceived. It

WRITTEN STATEMENT.

is sufﬁcient, if the Court be satis-.

See—Practice.
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