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GENERAL INDEX.
Pam:

ABKABI ACT,

ss. 17, 23(a) 26(1)):

Although a Magistrate may not conﬁscate animals under Section 23(a) of the
Madras Ablm'ri Ari, yet the proceeds of whatever has been conﬁscated b the
Collector under Section 17, including animals, would be available for distributionin
the manner prescribed in Section 26(b).
The Queen v. Sakiya

ABKABI

137

ACT, ss. 21, 22:
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The
in Section 21 of the Madras Abkari Act limiting the liability of
license (provision
vendors whose license has expired to the case in which they are found in
possession of liquor keptfor tlw purpose of sale must be read as an exception to the
general provision of Section 22.
The Queen v. Rdma'yg/a

ACT

XIII

See Coxrusc'r

ACT XXVI! OF

A

no

he

..

I.

131

OF 1859:
..

..

..

..

ll

so

so

no

376

1880:

XXVII

of 1860 may properly be refused
to collect debts under Act
to a Kamavan of a Malabar tarwad, when the bulk of the debt to be collected
- is found to be due by the Kamavan himself under decree obtained against him by
his predecessor.
certiﬁcate

Madhlwa v. Gorinda

III

ACT

KABNAM:
See Psmr.

ACT OF STATE,

..

(MADBAS);

01? 1869

..

DIBOBEDIENCE

T0

SUMMONS

BY VILLAGE

Com-z

377

CONFISCATION

0F ZAMINDARI

UNDER REGULATION
'

01? 1808 :
Sec Comm or Wanns

VII

..

91

ACT OF STATE; JURISDICTION OF CIVIL COURTS:
The acts of state of which the municipal courts of British India are debarred from
taking cognizance, are acts done in the exercise of sovereign powers which do not
profess to be justiﬁed by municipal law.
\Vhere an act complained of is professedly done under the sanction of municipal
law, and in the exercise of powers conferred by that law, the fact that it is done
by the sovereign power and is not an act which could possibly be done by a private
individual does not oust the jurisdiction of the Civil Courts.
Nobin C/mmlar Day v. The Secretary of Slate/or India

from.

The Scm'etnry of-S'hrlv

for India

v. Ha'ri Bha'nji

(I.L.R., l,
..

-.

EXECUTE DECBEE: LIMITATION ACT, I.
The provisions of Section 19 of the Indian Limitation Art, 1877,

APPLICATION

TO

0111.,
..

ll) dissented
..

..

273

19:

are not applicable
to applications in execution of decrees.
3,
The ruling of the Allahabad Full Bench in Ramhit Rai v. Satgur Rm' (1,
All. 247) dissented from.

LR,

Rdmd v. Venkatém

..

111

GENERAL

INDEX.
TAG:

ARMS

ll.

ACT, 1878,

9:

4, 5,

or possession of ﬁreworks, including rockets which are mere
The manufacture
ﬁreworks, without a license is not prohibited by Section 5 of the Indian Arms Act,
1878.

.

The rockets referred to in Section 4 are war-rockets.
The Queen v. Suppl

ARMS

ACT,

1878,

II.

..

..

..

..

13, 19, 29; SHOOTING
WILD DEASTS WHICH

LICENSED TO KILL
In a district where bison

..

BISON

INIURE

..

..

..

..

..

..

-.

159

FOR SPORT
BEING
CROPS, NO OEEENCE:

are notoriously in the habit of injuring
under Form XI, Rule 16, of the Indian Arms Act (1878) rules (to
which in'ure crops) justiﬁes the holder thereof in shooting bison
sport wi out taking out a sporting license under Form VIII, Rule
rules.
The Queen v. Bommaya

..

. .

a license
beasts
for the sake of
13, 01 the same
.
crops,

kill wild

..

..

..

26

BONUS, ATTACHMENT OF :

A bonus granted by Government in addition to
sorin retired on account of reductions in the public

a pension to an ofﬁcer compul
service is not a pension within
the meaning of the Pensions Act, 1871, Section 11, and was liable to attachment in
execution proceedings begun prior to 111101, 1882.

J
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Khruim v. Carlier

CARRIERS ACT,

..

..

-.

..

.-

..

..

..

272

..

..

..

..

..

..

..

208

1885:

See RAILWAY ACT,

1854

CAUSE OF ACTION:
See Hmnﬁ

LAW

CAUSE OF ACTION; DENIAL

133

OF RIGHT:

M. pledged his ship in August 1878 to C. as security for a bond debt of Rs. 1,500,
S. seized the ship in
repayable by two instalments in February and August 1879.
French territory for a debt due to him by M. and the French Court sold the ship.
0. made a claim on the proceeds of the sale in the hands of the Court in December
The French Court required C. to produce a copy of an En lish Court’s'
1878.
S. to obtain
judgment acknowledging and sanctioning C.’s claim against M. C. su
a declaration of his right to recover the amount due by M. on the bond.
Held, that whether or not his lien was destroyed by the sale of the ship in French
territory, C. was not entitled to any of the proceeds of the sale either at the date of
the sale or of his claim in the French Court and the denial by S. of C.‘s right to any
of the proceeds of the sale gave 0. no cause 0! action.
Ohithambara

v. Muthaya

..

..

.

..

..

CAUSE OF ACTION; DISTURRANCE OF RELIGIOUS OFFICE—LOSS
UNTARY OFFERINGS:
..
..
See Orricu
..
..
.
..
..

..

0!

..

330

VOL

..

CERTIFICATE OF SALE, PRODUCTION 0!, WHEN SALE ADHI'I'I‘ED, UN
NECESSARY:
In 1862 a suit was ﬁled on the Equity Side of the Supreme Coin-t for partition of
the property of a Hindd family, and an injunction was issued prohibiting V, a
party to the suit, from interfering with the ropert .
In 1863 a decree was passed for the administration of the property under the
direction of the High Court, and the injunction against V was continued, and on
Jul 7, 1866, part of the report , ahouse at Chinglaput, was sold by the master
an bought by the plainti ’5 pr ecessor in title.
In 1865 V and his son (the second defendant), who was no party to the suit,
mortgaged the house at Chinyleput to the ﬁrst defendant, who remained in posses
sion from that date.

Held, in a suit brought on July 6, 1878, to recover the property, that, as the High
Court had no 'urisdjction before the Letters Patent of 1865 in suits for immoreable
y within and partly without the town of Madras, the sale 01 the
property

313
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PAGE
house at Ukinglepul in 1866 by the Court was ullra wires and the plaintiﬁ acquired
no title thereb '.
Per INNES,
.
Article 12 of the 2nd schedule of the Indian Limitation Ad, which requires suits
to set aside a sale in execution of a decree of a. Civil Court to be brought within one
year from the date the sale becomes ﬁnal, does not apply to suits in which the
plaintiff was not a party to, and not bound by the sale sought to he set aside.
Semble :
it is admitted that the plaintiff purchased immoveablo property at a
Court sale, he can recover without producing the certiﬁcate of sale.

If

Sadayépa v. Jmmma

Blnii

CERTIFICATE OF SALE; STAMP DUTY:
Sec STAMP Aer
..
..
..

CIVIL

COURTS ACT (HADRAS),

ll.

..

12, 14:

..

..

..

J

..

..

18

Caliou-i v. Mirdyaua

28-1

.

NEW GROUND 0F RELIEF PUT FORWARD

CIVIL PROCEDURE;
DISALLOWED:

See RAIYATWXRI' Parrrimin
Soc STAMP

.

of

Zamorin

..

..

..

IN APPEAL

..

163

..

Ac'r

166

CIVIL PROCEDURE CODE, I. 13:
In 1874 V. sued P. to recover certain

CIVIL PROCEDURE

-

.
.

.
.

.
.

.

.

.
.

.
.

.

.

CODE, s. 32—POWER

.

CODE, ss. 13, 43:

LAW

.

See Manama

.

CIVIL PROCEDURE

.
.

.

S

lands held by him under a rental agreement
was made a. defendant on the ground that he held one plot as under
dated 1873.
S. claimed to hold under N.
tenant to P.
As to this plot, the issue raised was whether the land was held by S. under 19., the
decision, that S. did not hold under P.,_but under N. since 1828,the decree, that V’s
suit be dismissed as to this plot.
Held, in a suit brought in 1881 by V. against N. and S. to recover the same plot
of land, that the suit was not barred by reason of the previous decision in 1874.
I
Rriman v. Kai/m
.
-

TO ADD PARTIES:
a

Court
The object of Section 32 of of the Code of Civil Procedure, which enables
arties whose presence before the Court may be necessary to enable _the
Court egectually and completely to adjudicate upon and settle _all the questions
involved in the suit, is, to enable the Court to try and determine, once for all,
material questions common to the parties and to third parties, and ' not merely
questions between the parties to the suit.

to add

v. Silara'mé

.
.

Vydiandda

CIVIL PROCEDURE

no

no

us

no

on

as

.0

52

CODE, 5. 44:

Chidambara v. Rdméuimi

a
d

of

Section 44 of the Code
Civil Procedure, 1877, does not forbid the joinder of
several causes of action entitling the plaintiﬁ to the recovery of immoveable pro erty,
crent
but
joinder with such causes of action of other causes of action of
character except in the cases therein speciﬁed,
a
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is

a

is

J

r

is

tie

Per C'uriam (Turner, C.J., and Muttusémi Ayyar,
., dissentin ).—Where an
instrument of mort
secure the amount to
allowed for
ge does not expressly
im rovements on
not
emption of the mortgage, the value of the improvements
- calculated
to
in ascertaining the “ value of the subject-matter of the suit ” for
the
of jurisdiction under Section 12 of the Madras (‘iril Courts Act.
PUl'i‘pOSQB
Per
urner, C.J. (Muttusami Ayyar, ., concurring).—By the custom of Malabar
condition
attached to all kénam demises that the mortgagor shall pay the value
of improvements made by the mortgagee during the term of the demise before he
can redeem, and. the repayment of the sums spent in improvements
thus secured
by the mortgage in the same manner as the repayment of the principal advanced
and must be calculated in determining the value of the subject-mutter of the suit
for the purpose of jurisdiction.

161
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CIVIL PROCEDURE

CODE, 1877, Is. 230, 238, 248:

..

Sea Dunn-1r.

..

..

141

CIVIL PROCEDURE CODE, 1877, s. 234; SHARE 01“ HINDU FATHER. IN
TEREST 0F HALABAB KABNAVAN, NOT ASSETS:
In_ a. suit by the trustees to remove the defendant from the management of
certain temples a decree for mcsnc rofits was passed against thc defendant, who was
the Kurnavan of n Malabar Tarwn .
Held, that the Tarwnd property in the hands of the deceased defendant‘s successor
was not assets of the deceased in the hands of his successor liable to satisfy the
decree under Section 234 of the Code of Civil Procedure, 1877.
The share of a deceased father in an undivided Hindu family passes by survivor
to the sons and is not assets in their hands to satisfy a decree against the father
un or Section 234 of the Code of Civil Procedure, 1877.
Ravi l’arma and Nérdyana v. Koman
..
-..
..
..
shi

Sec Hxxnd Luv—Scrivn‘ousmr

Do.

..

—MAINrI-:NA.\"ca

..

..
..

..
..

..

223

..

..

..

232

..

..

.-

234

CIVIL PROCEDURE CODE, 1877, s. 244; PARTY TO SUIT IN REPRESENTA
TIVE CHARACTER HOW AFFECTED:
In 1875 a decree was passed against N. as representative of L., who died pending
the suit, dcclarin N. liable to the extent of the assets of L. which might have come
Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
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to the hands of

In 1879 the decree-holder applied for execution of the decree, and, without proof
that any of the assets of L. had come to the hands of N., obtained an order and
attached lands belonging to N. N. objected to the attachment,
but the Mﬁnsif,
without investigation, rejected his claim and directed N. to bring a regular suit.
The land was sold and purchased by A.B.
N., after nn abortive attempt to obtain a review of tho Mﬁnsif’ s order from his
and A.B. to recover the
brought a suit in 1880 against the decree-holder
nliucgessor,
an .

Held, that as N. was a party to the former suit of 1875 within the meaning of
Section 244 of the Civil Procedure Code, 1877, the suit would not lie.
Armzdadhi v. Natésha

..

..

..

391

..

CIVIL PROCEDURE CODE, 1877, as. 244, 312, 294:
A j udgmcnt-dcbtor who claims to have a sale of his land

set aside on the ground
by the judgment-creditor, who procured a sale without advertise
ment and purchased
the property without leave of the Court, is dcbarrcd from
bringing a suit to set aside the sale, inasmuch as the question is one arising between
the parties to the suit and relates to the execution of the decree within
I the meaning
of Section 244 of the Code of Gil‘il Procedure, 1877.

of fraud committed

Virarnighara

v.

CIVIL PROCEDURE

mGam

..

CODE,

1877, s. 258

In

..

..

..

217

(URAKEKDED):

1878 a decree-holder having received certain grain from the judgment-debtor
in satisfaction of the decree, failed to certify satisfaction of tho dccree to the Court
in accordance with the provisions of Section 258 of the Code of Civil Procedure,
the decree nevertheless.
In a suit for damages against the
(11877,alpdmcxccuted
ecrcc- 0 cr:

Held, that the judgment-debtor’s remedy for the wrong suffered
away by the provisions of Sections 244, 258 of the Code.
T’iraréglmm

v. Subbakkci

..

was not taken

.-

21200an eons, 1m, in. 294, 295:
The holder of a decree for nnascertainod mesne proﬁts who has applied to the Court
to ascertain the amount thereof and to attach immovoable pro erty under Section
255 of the Code of Civil Procedure comes within the urvicw 0 Section 296, and is
entitled to share ratcably with the attaching creditor in the insects realizcd.
Section 294 must be read with Section 295, and to give 011ch to both sections
the receipt to be given by the decree-holder,
who has obtained leave to bid from the
crvn.
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sold, can only be accepted for so'much of the
Court and has purchased the
propertye to its discharge may suﬁice to satisfy.
judgment-debt as the assets applicab
v. Varan’a

Virara'gm'a

CIVIL PROCEDURE

..

..

.

..

123

CODE, s. 328:
Ac’r

Sec LIMITATION

113

CIVIL PROCEDURE CODE, 1877, s. 539, NOT APPLICABLE TO CHARITABLE
AND RELIGIOUS TRUST:
Section 539 of the Civil Procedure Code. 1877, does not apply to the case of an
endowment

for purposes religions as well as charitable.
v. Arumu'ga

Km‘uppa

CIVIL PROCEDURE
See Sscviurv

..

383

..

..

265

..

..

..

220

VEXATIOUS COMPLAINT;

Sec CRIMINAL Paocsm'ns

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

.

..

CODE, s. 578:
..

COMPENSATION,

..

CODE, 1877, s. 649:

thrnr

CONTRACT

..

rou Cos-rs

CIVIL PROCEDURE
See

..

Cons

..

..

..

..

.

381

ACT, s. 265:

See Jr'msmcrrox

CONTRACT;

..

CONDITION

TO

REFEREE:
A. entered into

..

ABIDE

BY

JUDGMENT

0F

INTERESTED

.

a contract to supply Government with timber of a certain qualit
to be approved by K., the Superintendent of the Gun Carriage Factory, for whic
K. bomt ﬁdo tested and rejected the
the timber was required, before acceptance.
timber tendered :

Held, that it was not open to A. to question the reasonableness of K.’s refusal to
accept the timber or to show that the timber was of the quality stipulated for.

J

of which
Per Ixxss, .——The rule of Civil Law that a condition the
happening
estructivo
of the
is at the will of the party making it is null and void, as being
contract, is not a rule of the Indian Law of Contracts.

J

.-—The maxim that no man shall be a 'udgc in his own
Per DIUTTL’SAMI Arr/1a,
cause does not apply where one party to a contract agrees to abide
y the udgment
of the other, or where both parties agree to abide by the decision of an interested

third party.

The Secrelary QfStale

CONTRACT,

for India

v. Amt/won

CRIMINAL BREACH 01‘; ACT

..

|

XIII

..

..

173

OF 1859; PROCEDURE:

Where an order has been made by a Magistrate under Act XIII of 1869, Section 2,
for the fulﬁlment of a labor contract, a sentence of imprisonment for disobeying
such order without complaint made, and without taking statements from the accused,
is illegal, although the accused, before the order was made, may have stated their
inability to perform the work stipulated for.
Srinit'a'sa v. Ponnambalam

..

..

..

..

..

.

376

COURT FEES ACT, s. 7, cl. 9:
See CIVIL

Covers Acr ..

COURT OF WARDS; CONSTRUCTIVE

..

284

TRUSTEE:

The Government by directing the Court of Wards to take charge of an estate
during the minority of the next claimants does not constitute itself a trustee for the
'
ri htful owner.
I'he wrongful invasion or continuance in possession of a stranger, whether with
or without knowledge of the inﬁrmity of his title, will not make the wrong-door a
constructive trustee unless he has been admitted into possession by a trustee.
I’ul/l'ondn Zrum'n/ln'r v. .T/w Secretary of Stals'for India

91

vi

GENERAL INDEX.

Pm:
CRIIINAL PROCEDURE; JURISDICTION;
See

EUROPEAN BRITISH SUBJECT:

Jumsmcrios

33

JURISDICTION,
PROCEDURE;
CONVERSION
CRIMINAL
FOREIGN PORT ENTRUSTED TO BE CARRIED TO AND
INDIAN PORT:

OI"

GOODS

AT

FROI BRITISH

B. entrusted with rice at )I. (a port in British India) for conveyance to C. (also a
port in British India), took the rice to G,, a. port in foreign territory, and there sold
it. He was convicted at M. of criminal breach of trust as a carrier under Section
407 of the Indian Penal Code.
Held, that the Sessions Court at M. had no jurisdiction
the Code of Criminal Procedure.

to try the oﬁenoe under

Held, also, that no offence was committed on the hi h seas so as to give the
Court jurisdiction under 12 and 13 Vlt‘., Cap. 96. extend
by 23 and 2-1 \'ic., Cap.
88.
Ba-pu Daldi v. The Qum:

..

CRIIINAL PROCEDURE; TRIAL
Trial of

..

..

..

..

.-

ed with distinct offences
the Indian Penal Code:

Held, an irregularity calculated to prej udicc the accused.

(committing public

Convictions quashed.
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Puh'mnki v. The Queen . .

CRIMINAL

20

CODE, 1072,

PROCEDURE

23

FOR IRREGULARI‘I'Y:

QUABHED

ersons together char
un er Sections 290, 291 o

14

nuisances)

..

..

ll.

205,

861 :

Where a complainant is required to pay fees for summoning
witnesses under
Section 361 of the Code of Criminal Procedure and fails to d0 80, the Magistrate
must deal with the case on the evidence before him and is not justiﬁed in dismissing
the complaint under Section 205 of that Code.
Kampala v. Monappa

CRIIINAL

PROCEDURE

COIPEIBA'I‘ION:

..

under Section

..

..

.

1'30

.

COIPLAIN'I'; ACQUITI‘AL,

has been tried and acquitted is no bar to the award of
209 of the Code of Criminal Prumlm-e, 1872.

v. Ambu

Number

CRIIINAL

..

CODE, I. 209 ; VEEA'I'IOUS

The fact that the accused
compensation

..

..

PROCEDURE

381

CODE, 1878, I. 810:

lainant alleged that he had been seized by the hands and legs, thrown to the
thumped, and slippered on the chest by three persons, one of whom
grounaiglapped,
ife to another with directions to stab complainant.
gave a.
Com

Held, that the complaint disclosed a case of hurt, and that Section 210 of the Code
of Criminal Procedure, 1872, did not justify the Magistrate in allowing the complaint
to be withdrawn.
Sambasirmmn

v. Bhogappa

..

..

..

.-

..

..

..

..

378

CRIMINAL PROCEDURE CODE, 1872, I. 378:
A general notice posted in a Sessions Court-house that

appeals will be heard for
admission only on the ﬁrst Court-day after the date of presentation of the appeal is
not a compliance with the requirement of Section 278 of the Code of Criminal
Procedure, viz., that a reasonable time shall be ﬁxed within which the appellant,
his counsel, or agent may appear and be heard in support of the appeal.

Malan v. The Queen

CRIlIINAL
CHARGE

PROCEDURE
;

JUDGMENT:

,.

.,

.,
s.

1872,

CODE,

..
489,

..

LIABILITY

When an accused person is liable to be punished under the
the charge must state the liability and the judgment should
thereof when that punishment is imposed.
Badyav.IheQuean

..

..

..

..

..

WHIPPING:

TO

W/iipping Art, 1864,
set out the grounds

..

..

..

ll

G

ENERAL INDEX.

CRIMINAL

PROCEDURE CODE, 1872, s. 491, snpl. 1:
for the defence in a. case of rioting having admitted being present at
or near the scene of the riot and denied that the accused took any part in it, the
Magistrate, after ﬁnding the accused guilty and without further proceedings, called
upon both the accused and his witness to enter into bonds to keep the peace for one
year.

A witness

Held, that this procedure was illegal so far as the witness was concerned.
The Queen v. Kadar Khan
..
..
..
..
..
..
. CRIMINAL

TRESPABS:

See PENAL Cons

DAMAGES

..

..

..

..

..

..

..

..

..

..

..

..

i.

..

..

..

:

Sac DIALICIOL'S

PROSECUTION

LOSS OF VOLUNTARY OFFERINGS T00 REMOTE:
()rrlcs, Rumors ..

DAMAGES,
Sea

..

..

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

DEGREE; ATTACHMENT 0F UNDIVIDED SON‘S PROPERTY IN EXECUTION
OF DEGREE AGAINST HINDU FATHER:
See llism'! LAW
..
..
..
.
DECREE‘

HINDU
SALE:

EXECUTION OF,
WIDOW; RIGHT

Sec 11mm}

Luv

..

(AGAINST

0F

..

DECEASED
OF

PURCHASER
..

..

.

EXECUTION OF; COURT SALE PENDING
TORED 0N BEVERSAL OF DEGREE:

' DEGREE,

Solids/1'1! V. ASIIMJIIIl/H;

DEGREE,

..

..

EXECUTION 0F, STEP

.

IN AID

o
01’,

HUSBAND)

PROPERTY
..

.

AGAINST

AT

COURT

..

APPEAL} LAND RES
--

-.

n-

..

106

'

LIMITATION:

An application by a judgment-creditor to the Court which pussed the decree for a
certiﬁcate that a copy of :1 Revenue Register of the land is necessary to enable him
to obtain such copy from the Collector’s oﬂice and thereupon to 'execute the decree
by attaching the land, is a step in aid of execution within the meaning of Clause 4,
of the Indian Limitation Act, 1877.
Article 179, of Schedule

II

Per Iss'ns, J.—-Tho right to execute decrees having been curtailed by Section 230
of the Code of Civil Procedure, 1877, the provisions of the Limitation Act should be
construed as far as possible so as to prevent the defeat of bond ﬁde endeavours to
secure the fruits of a. decree once obtained.
Kunln' v. Sea/zagiri

..

..

..

..

..

..

..

..

.0

141

DIVORCE; ADULTERY CONDONED, REVIVED BY BUDSEQUENT MISGONDUCT:
When a husband, having received reasonably probable information of his wife’s
adultery, has, by continuing cohabitation, condoned the oﬂ'ence, subsequent mis
conduct of the wife tending to, though falling short of, adultery revives the con
doned adultery.
..
..
..
..
..
..
Pcret'ra v. Per-aim and Bonjour

BASEMENT; LIMITATION ACT, 1871, I. 27 :
A right to the uninterrupted ﬂow of water along

a deﬁned

channel

118

over the lands

of others may exist independently 01'the provisions of Section 27 of Limitation Act,
1871.

Vi’hen such a right is claimed as a. hereditary and customary right and evidence
in support of long user, such evidence may be suﬂicicnt to ustify the
Court in presuming a grant of the easement, and a. Court is not justiﬁed in dismiss
ing the suit on the ground that there had been no user by the plaintiff within two
years prior to suit.

is given

Arm' Jagirdar v.

valary

of State for India

226
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GENERAL INDEX.
Psoz

EASEHENT, SUIT T0 RECOVER; PRESUIPTION 0? GRANT EEO! USER;
LIMITATION :
A right to divert the ﬂow of water into a particular channel b 'erecting a dam

across a stream established in a suit brought in 1878 by proof of t e exercise
right for eighteen years prior to 1871.

Kurupam me'ndér v. Mn'angi Zamr'nda'r

EVIDENCE

..

..

..

..

of the

..

..

:

Aer

See STAMP

EVIDENCE ACT, I.
‘ See I'IINIHI

..
92 (4):

l.\\\'

EVIDENCE, ADMISSION
SAY:
See Resjudivala ..

0F PLAINTIFF‘S

..

HINDU LAW; ADOPTION

ORIGINAL, NOT HEAR

VENDOR.

BY SUDEA WIDOW

.

..

.

-.

239

UNDER POLLUTION VALID:

Among Siidras no religious ceremonies are essentinlto adoption, and consequently
by a scam widow under pollution is not invalid.

an adoption
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Tlmngut/ramii

v. Ru'mu

on

3-38

HINDU LAW; ATTACHMENT OI" SON'S PROPERTY UNDER DECREE AGAINST
FATHER; SUIT TO DECLARE SON‘S PROPERTY LIABLE TO BE SOLD UNDER
DEGREE AGAINST HINDU FATHER:
V. and his three infant sons constituted an undivided trading Hindu family in 1875
when part of the family property was sold to pay a trading debt of V.
In February 1877 V., at the request of his wife, as compensation to his sons for
the loss of their interests in the property sold, bcmi ﬁle assigned to his sons his share
in a house No. 9, A. Street.
In October and November 1877, M. and S. each obtained decrees against V. {or
bond [Ida trading debts and issued execution against the house No. 9, A. Street. The
mother of the infant sons intervened and the attachment was raised, and M. and S.
their claims.

were referred to a regular suit to establish

In

January 1878 V. was declared insolvent.

M. and S. respectively sued to have it declared that the house No. 9, A. Street, was
liable to be attached and sold in satisfaction of their decrees against V.
Held, reversing the decree of Kernan, ., that the plaintiffs by obtaining decrees
against V. had exhausted their remedy and that a second suit against the sons of V.
was not maintainable.
Coomar Mil/lick v. Rajendro Lall Moons/lee (I.L.R., 8, Cal., 353), up

J

Holgendro
.
prove

J

AYYAR, .—The decision in Girdharec Lall v. Kanloo Lnll (L.R.,
321) does not declare that a Court is to sell the son’s property insatisisction
of a decree against the father during the father‘s life.
Per DIL'TTL'BAMI

1,

I.A.,

Gurzmimi

v. C'bim/a Mammr,

HINDU LAW; AUTHORITY
REVIVE BARRED DEBT:

Gurusa'mi v. Sada'sira . .

OF

MANAGER

so

T0 ACKNOWLEDGE

The manager of a Hindu family has the same authority to acknowledge
to create debts on behalf of the family, but has no power, without special
to revive a claim, already barred by limitation, against the family.
Chimmya

v. Gurumit/mm

..

..

..

.- .

-»

DEBT,

37

T0

as he has

authority,

..

HINDU LAW; DEGREE AGAINST FAMILY PROPERTY HYPOTHECATED BY
MANAGING BROTHER: SHARE 01' BROTHER BOLD; SUIT TO DECLARE
SHARES 0F COPARCENERS LIABLE, DISMISSED:
C., one of two undivided Hindii brothers, hypothec-ated family property as secu
The creditor having obtained a decree, in a suit brought
money lent.
only, the personal remedy being
against 0., against the property hypotheoated
8., the brother and the
barred_by limitation, attached the property hypothecatod.

rity for

169

G ENERAL

INDEX.
PAGE

minor sons of 0., intervened and their shares in the
roperty were released from
attachment and the one-sixth share of 0. alone was sold in execution and bought by
the creditor.
The creditor having brought a suit to have it declared that the shares released
from attachment were liable to be sold for the amount due under the decree against
0., and having proved that the debt was incurred by the managing member for pur
poses which would render it binding on the defendants:
Held, that the suit must nevertheless be dismissed.
Oboe/calinya v. Subbaraya

133

HINDU LAW, DEGREE EOE HEBNE PROFITS 0N PARTITION 0P ZAMINDAEI:
A question of the artibility of a zamindari disputed in a family of six brothers
in favor of three who sued for their shares ;—Held, that the
having been decide
decree should be that the plaintiﬁs were entitled to recover one-half of the zamindari,
together with the mesnc proﬁts thereon, from the time of their dispossession ; pro
vided that they should recover such mosnc proﬁts for a period of no more than three
years next before the commencement of the suit, subject to an allowance to the
defendants for all, or any portion of, such mesne proﬁts which the latter might
prove to have been duly applied for the beneﬁt of the joint family.
Appa Ra's v. The Court of Wards

256
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HINDU LAW ; EFFECT OF DECISION 0? FULL BENCH IN PONNAPPA PILLAI
v. PAPPUVAYYANGAB (I.L.B., 4, Hal, 1.) CREDITOBB' RIGHTS 0N PARTI
TION OF FAMILY PROPERTY:
The result of the Full Bench decisions in Ponnappa Pillai v. Pappuoéyyanga'r
4, Mad., 1.) and in Gangulu v. Ana/m Bapulu (I.L.R., 4, Mad, 73) is that
where there has been a decree against an undivided Hindu father for debt, and the
right, title, and interest of the father in ancestral property has been sold under the
decree, and the purchaser has been placed in possession of the entire mass of the
property advertised for sale, instead of the mere interest of the judgment-debtor in
the property, which was all that was advertised to be sold, a son, desiring to obtain
his share of the property (which by an error of execution has thus got into the pos
session of the purchaser), cannot avail himself of the decision of the Judicial Com
mittee in Deemiyal Lal v.
“deep Narnia Sing]; (I.L.R., 3, Cal., 198 , and is not
entitled to recover his share unless he can show that the debt for w ich a decree
was obtained against his father alone was an illegal or immoral debt.
Per Inmas,
.-—A creditor of an undivided Hindﬁ family, as such, has no right to
_
in a partition suit among coparconers, and to claim that the debt owmg to
intervene
him be distributed over the several parcels of the family property so as to charge

(I.L.R.,

J

J

all the coparceners.

J

Per Murruslm Arvan, .—Although an account is taken between coparceners as
a convenient matter of procedure for resolving their 'oint rights and liabilities into
several rights and liabilities, this does not create an additional right in the creditors
of the family to forbid partition until their debts are paid, or in urchascrs at a
pourt-sale to add to the determinate interest that has been sold to them by a fresh
inquiry into the real character of the decree debt.
Velh'yammél v. Katha

..

..

..

..

..

.-

..

so

so

HINDU LAW; INTEREST OF WIDOW AS REPRESENTATIVE 0F HUSBAND :
A money decree having been passed aga inst R., a Hinds, was executed against his
widow, whose ri ht, title, and interest in certain property as representative of her

deceased husban
was sold by the Court.
Held, that, on the death of the widow, R’s daughter and heir was not entitled to
recover from the purchaser the property sold.
The General Manager of the qu Durbliunga v. Illaharajah Coomar .Ramaput Siny
(14, M. l. A., 605) and Irlum Chandar Hitter v. Buksh Ali Soudayar (Marshall,
614) followed.
Vydianatlm

v. Minakshi

..

on

HINDU LAW; MAINTENANCE, DEGREE FOB, EXECUTED AGAINST SONS 0P
TO THE EXTENT 01' ASSETS TAKEN :
JUDGMENT-DEBTOB
A decree for maintenance against a Hindu directing an annual payment to be
made by him to the decree-holder

during her lifetime can be executed after the death

2

61

GENERAL INDEX.
Pses
of the 'u
taken
property.

ant-debtor against his sons to the extent of the assets of the deceased
em, but such assets do not include the share of the father in the family

Karpakamba'l

v. Subbayyan

..

HINDU LAW; KOETGAGE BY IANAGING
0F DECEEE; RIGHTS OF PURCHASE :

..

..

..

..

..

..

234

BROTHER; SALE IN EXECUTION

If

one of several undivided Hindﬁ brothers mortgages the family lands and the
creditor sues upon the mortgage bond without making the brothers of the debtor
‘cd against the mortgagor personally directing
parties to the suit and a decree is
payment of the debt and costs andmizlaring the property mortgaged liable for the
amount decreed and the property is subsequently attached by the judgment-creditor
in execution of the decree and the right, title, and interest of the judgment-debtor
in the Land morgaged is sold by the Court and purchased by a third party, the
brothers of the judgment-debtor are entitled in a suit for partition of the family
property to recover their shares in the lands made over by the Court to the auction
purchaser, although such purchaser proves that the mortgage debt was contracted
judgment-debtor as manager of the family and for purposes binding on the
Elmoy.
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Ddsaradhi

v.

Joanoui

..

..

..

193

HINDU LAW; PARTITION; METHOD OF ASCERTAINING SHARES AFTER
PARTIAL PARTITION HAS TAKEN PLACE :
A Hindu died leaving two sons A and B. A had one son C, and B had three sons
D, E, F. C had three sons, D one, E two, and F one. In 1867 two of C‘s sons,
the two sons of E, and the son of F brought a suit to obtain their shares of the

family roperty.
Of the
Fer t e purpose of that suit the property was divided into twelve shares.
Of the six
six shares due to A’s branch three were allotted to the two sons of C.
shares due to B’s branch two were allotted to the sons of E and two to the son of F.
The remaining ﬁve shares were enjoyed in common by the rest of the family, C,
his third son, and the son of D, who remained in union.
In 1872 0 died. In 1879 the third son of C sued the son of D to recover his
share of the family
claiming three-ﬁfths of the whole.
Ju ge awarded him a moiety on the ground that the present
The Subordinate property,
state of the family alone was to be considered in ascertaining the shares.
Held, that the plaintiﬂ was entitled to the amount claide by him.
The rule that as between diﬁerent branches division should be per slirpm, and as
between sons of the same father per capiln, applies to cases in which all the coparce
ners desire partition at the same time, and not to cases of partial partition.
Where a joint family in an advanced state of development is broken up by parti
tion, regard must be had to the successive vested interests of each branch, and in
order to secure equality of shares division per stirpn at each stage when a new
branch

intervenes

Manjamithu

is necessary.
v. Na'réyana

,_

..

..

..

..

362

HINDU LAW; SALE OF FAMILY PROPERTY IN EXECUTION OF DEGREE
AGAINST UNDIVIDED BROTHER; INTEREST OF DEDTOB, ONLY PASSES;
NATURE OF DEBT IMKATEBIAL:
The property of an undivided Hindﬁ family consisting of brothers having been
hypothecatcd by one brother was sold in execution of a decree obtained against him
alone upon the hypothecation bond and purchased by the decree-holder.
Held, in a suit by another brother to recover his share of the property sold, that
tho purchaser was only entitled to the interest of the judgmentdebtor 1n the pro
perty sold and could not be permitted to prove that the debt for which the property
was sold was contracted for family purposes by the manager of the family.
I
..
..
..
..
..
Armugam v. Ssba'pathi . .

HINDU LAW; SALE OF FAMILY
UPON KOBTGAGE

PROPERTY IN EXECUTION

BOND ; RIGHTS OF PURCHASER

0F DEGREE

:

Where the property of an undivided Hindu family consisting of father and sons has
the father only in a suit upon a mortgage
been sold in execution of a decree
bond executed by the father to raise money for no improper purposes, and t does

12

GENERAL INDEX.
Pses
not appear whether the sale was carried out in execution of so much of the decree as
was personal or in execution of the order for enforcement of the mortgage, the sons
in a suit for partition of the family property are not entitiedto recover their share of
the property sold from the purchaser.

..

Sn'nivésa v. Yalaya

..

..

..

..

..

..

..

251

HINDU LAW; SALE; POSSESSION UNNEOESSARY:
Under the Hindﬁ Law current in the Madras
sary to complete a sale.

Presidency,

possession is not neces

Vasudet'a v. Narasmmna

HINDU LAW; SPECIFIC PERFORMANCE; CONTRACT
PROPERTY; INFANT SONS’ RIGHTS PROTECTED:

TO

There is no legal presumption in the Madras Presidency
father is valid until the contrary is shown.

that a sale by a Hindﬁ

SELL ANORSTRAL
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Where a suit is brought against the father of an undivided Hindﬁ family having
an infant son for the speciﬁc performance of a contract to sell land, presumably
ancestral, the Court, having thereby notice that the vendor’s powers can be exercised
without a breach of trust only where there exists a necessity suﬂicient in law to
justify the sale, and that the infant son is entitled to interdict the sale, is bound to
require the plaintiff to give some proof of the necessity for the sale.
The fact that, subsequently to, and in breach of, his contract to sell, the vendor has
sold the same land to third parties having notice of the contract, and that, if relief is
refused to the plaintiﬂ, the land may remain in possession of such third parties, does
not eﬁect the question as to the propriety of the exercise by the Court of its discre
tionary power to enforce the contract.
’

Gurusa'mi v. Ganapathia

HINDU

LAW;

..

SUCCESSION;

GRANDSON:

..

..

337

BANDHU; HOTHRR’S

HATRRNAL

UNOLR’S

According to the Hindt'i law of succession in force in the Madras Presidency,
of the maternal uncle of the deceased’s mother is in the line of heirs.

the

grandson

Ratnasubbu v. Ponmppa

HINDU LAW;

..

..

..

..

BY HOTHER; UNOHASTITY

BUOCRSSION

..

..

..

..

69

N0 BAR:

The texts which pronounce that Hindu females are debarred from inheriting by
are conﬁned in their application
to the widow, as such, and do not
unchaatity
impose a. condition on the succession of the mother.
Kay'iyadu v. Lakshmi

..

..

HINDU LAW; SUGGESSION

;

SON:

..

..

..

..

149

PATERNAL UNOLE'S SON; BROTHER’S GRAND

According to the Hindﬁ law of succession current in the Madras Presidency, a
paternal uncle’s son succeeds to the inheritance before a brother's grandson.
The term usons" used in Mitéksharé, Chapter II, Section 4, § 7, and Section 5,
§ 1 does not include grandsons.
Suraya v. Laksbminérasammé

..

291

HINDU LAW; SUCCESSION; SISTRR’S SON; SISTER:
According to the Hindﬁ low current in the Madras Presidency, assuming that
a sister is entitled to inherit as a. band/m, the claims of a sister‘s son are superior.
Kutti Am-nuil v. Radnkrislma
Lakshmanamma’l

Aiyan (8, M.H.C.R., 88) approved.

v. Tiruvcugarla

..

HINDU LAW; SUGGESSION; STEP-MOTHER;

..

..

..

HALF-SISTER

..

..

241

:

in competition

with a snpindu of the deceased, neither a half-sister nor a step
mother can succeed according to the Mitéksharé.
Kumarat'elu

v. Viramz Goumian

Huttammdl

v. Venga Laksmiammal

..

..

29
82

GENERAL INDEX.
Psos
BY ONE OF TWO COPARCENERS FOR SHARE
0!
HOUSE SOLD TO A STRANGER WITHOUT CLAIIIHG PARTITION OF ALL

HINDU LAW; SUIT

THE FAMILY PROPERTY:

Although a suit by a Hindii coparcener for a partial partition of undivided family
property will not lie, yet where one of two coparconers sells to a stranger his in
terest in a parcel of the family land, the other co rcener may either repudiate the
sale or alﬁrm it and claim by partition to recover gram the stranger his share of the
parcel sold to which the alienation could not extend and which has now become his
separate property.
,,

Cbirma Sangu'si v. Stiriya

_,

..

,,

._

,.

,,

196

HINDU LAW; SUIT POR PARTITION ; IORTGAGE BY MANAGING BROTHER ;
SALE IN EXECUTION 0P IORTGAGE; RIGHTS OF PURCHASER PRO!
XORTGAGEE:

In an undivided liindﬁ family consisting of two brothers, the elder, while
managing the property during the minority of the younger, executed a mortgage of
family property, in renewal of a former mortgage, executed by his deceased father
as security for monies lent for purposes neither immoral nor illegal.
The mortgagee having sued the elder brother
sale and purchased the property mortgaged.
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The younger having brou
alicnee oi' the mortgagee an

this mortgage,

upon

brought to

ht a suit for partition against the elder brother and the
purchaser

J

at the Court-sale.

Held (Turner, C.J., and Roman, ., dissenting) that the plaintiff was entitled to
recover his share of the property without paying his share of the mortgage debt,
and that it was immaterial whether or not the mortgage was executed to discharge
a prior mortgage debt of the father.
v. Subramamian

Subramanian

..

..

..

HINDU LAW; SURVIVORSHIP; CIVIL PROCEDURE CODE, I. 384:
In an undivided Hindu family, althou h the interests of the sons in the

ancestral
estate are liable to satisfy the father’s ebt, the holder of a money-decree
inst
the father who has not attached the ancestral estate before the death of the ether
cannot execute the decree against the ancestral property as assets in the hands of the
resentatives of the judgment-debtor under Section 234 of the Code of Civil Proce
dure, 1877. Zaminddr ofSivagin' v. Alwar Ayyanga'r (I.L.R., 8, Mai, 42) followed.
v. Haiiumayga

Hanmmmtha

HUIDI
See

..

..

..

..

..

232

:

Snap

Ac'r

166

HUKDI, UNSTAKPED WRONGLY ADXITTED IR EVIDENCE
OBJECTIOH ON SECOND APPEAL DISALLOWED:

OH

APPEAL;

drawer upon a hﬁndi drawn in British India upon a per
Suit by payee
against
h hﬁndi was not stamped when drawn.
son at Colombo.
Objection taken to its
laintiif was
admission in evidence by defendant was allowed by the Munsif, but
omitted to sue for the amount due upon the original consideration.
e suit was
Siamissed on the ground that no consideration was proved.
Upon appeal the District
Judge held that the hﬁndi did not require a stamp as it was not intended to operate
in British India and admitted the hﬁndi in evidence as a business letter admitting
responsibility and found that there was consideration.

Held upon second appeal that the hﬁndi having been admitted in evidence, though
contrary to law, by the District Judge, no objection could be taken to the decree in
second appeal upon that account.
Ra'nuim’mi v. Rdma'sdmi

..

HURT AND CRIMINAL FORCE;
See CRIMINAL

PROCEDURE

CHARGE

Coos

JOIRDEB OF CAUSES OF ACTION
800 vau. Pnocsnuas Cons ..

_.

..

..

“(PROPERLY

..

..

220

..

WITHDRAWN

::
378

:
161

GENERAL INDEX

XIII

.

PAGE

JURISDICTION :
SeaAcrorS-ra'rs
Sea Clvn. Coun'rs

..

Aer

..

..

..

..

..

..

..

..

..

..

..

..

..

..

Jumsnwrron or 1mm coun'r;
IN EXECUTION OF DEGREE OF
See CERTIFICATE

..

SALE
1862
..

..

JURISDICTION; orrsncss conmrrsn
Paocsncus

See CRIMINAL

..

..

or

LAND

INVALID:
..

IN uorussn. m

..

..

273
284

1866

..

..

54

..

..

23

roar;

AT FOREIGN
..

..

..
..

..

..

JURISDICTION; PARTNERSHIP; CONTRACT ACT, I. 266:
A suit to wind up a. partnership and to distribute the
eotion
toa District Court by virtue of sprofits
a Court subordinate

..

is not cognizable by
265 of the Indian

Contract Act.
Rdmayya

v. Chandra Sékaru

..

..

..

.

256

trial by the Judicial Commissioner of Mysore on a charge under Section 348 of the
_
Indian Penal Code was convicted on 10th March 1880.
Hold that the committent and conviction were illegal.
Querc, whether when a European British subject in Mysore, being a Christian, is
for life, a commit.
accused of an offence not punishable with death or transportation
ment to the High Court at Madras would be legal.
Ward v. The Queen
LANDLOBD
VATOR:

..

..

..

.

TENANT; RIGHT OF OCCUPANCY;

AND

..

33

PERIANENT CULTI

ancestors were the only cultivating tenants of the lands of n.
temple from the year 1829, and in a suit brought by the temple trustees
against one of the defendants in 1858 it was found that the occupancy of the
defendants‘ ancestors dated back at least to 1806.
In 1833 the defendants’ ancestor was recognized by the Collector, who then
the temple, as an hereditary raiyat.
managed
account of 1827 dofendsnts' ancestor was described as a “ cultivat
In e
ing parakudt ulavadai," a term which does not necessarily imply a right of
occupancy:

The defendants’

certain

Held, in suit by the trustee of the temple to eject the defendants on notice to
uit, that the burden of proving that a right of occupancy was not an incident of
defendants’ tenure lay on the plaintiﬂ’.
The principle laid down in Chockalinyn Pillm' v. Vytkealinga Pundarasannady—G,
M .H . 0.12., 164—is that where a tenancy rests on contract only, the duration of the
tenancy is regulated by the terms of the contract expressed or implied, and neither
the Rent Act nor the Regulations operate to extend its duration.
That decision does not derogate from any customary right.
A mere tarmer of revenue or proprietary right cannot acquire a permanent right
0! occupancy.
Krishnacami

v. Varadani/é.

Varadardjé

v. Vonkatdclml/l

LETTERS PATENT OF
See CERTIFICATE

LIEN,

NARITIIE;

o
..

1862 AND

..

..

..

..

..

..

..

345

.

..

..

..

..

64

1865 :

..

SALE OF CARGO

T0 REPAIR SHIP:

the

The Captain of an English ship, being unable to raise funds on a bottomry-bond
to repair damage caused to the ship by stress of weather, sold portion of the cargo
for such purpose and repaired the ship.
In a suit by the owners of the cargo against (1) the Ca tain, who was one of the
owners of the shi , (2) a mortgagee of the ship, and (3)
agent of the latter in
was registered, to recover the value of the cargo sold.
whose name the
'p
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JURISDICTION; POWERS 0F HYSORE JUDICIAL COIIISSIONER AND
.
JUSTICE 01“ THE PEACE:
A European British subject committed by a Justice of the Peace in Mysore for

xiv

GENERAL INDEX.
Pson

Held—
(1) that the owners of the cargo were not entitled to a personal decree against
either the mortgagee or his agent, inasmuch as the Captain was not their
agent to pledge their credit for moneys required for repairs;
(‘2) that the owners of the cargo were not entitled to a maritime lien on the
ship which would take precedence 01'the mortgage.
..

Huthaya v. Hailing/a

..

..

..

..

LIEN, SURVIVAL OF, AFTER SALE OF SHIP IN FOREIGN
..

See Clu'ss or Aura»:

LIIITATIOII

.

..

334

TERRITORY:

..

330

ACT XIV OF 1859, s. 1, c1. 15:

See Mon-roses

LIIITATIOR

..

..

..

..

..

..

..

..

..

..

..

..

..

182

ACT, 1871, s. 27 1

Sec Esssnss'r

..

.

..

..

..

226

LIHITATIOR ACT, 1877, s. 6; COURT ADJOURNED; OFFICE OPE] FOR RR
CRPTIOI OF AIPEALS:
Where a District Court was adjourned for two months, but the notiﬁcation stated
that the Court would be open twwe a week for one hour for the reception of plaints,

petitions, and other papers.
., dissenting) that the Court was not closed till the last
Held par curimn (Imws,
day of the adjournment within the meaning of Section 5 of the Indian Limitation
Act, 1877, so as to allow an appellant to present his appeal on the day the Court
during the
reopened after the adjournment, the appeal time
expired
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J

adjournment.
Nacbiyappa

v. Agyasdmi

LIIITATION ACT, 1877,
See Arrucmox
See Hman

LIIITATIOH

.

..

..

189

s. 19:
..

..

..

171

Law

169

ACT, 1877, ss. 26~281

SeeEssslnn'r

LIMITATION

.,

ACT,

Sec CERTIHCATB

..

..

1877, sch.

..

II,

..

..
art.

..

..

..

..

..

..

..

..

..

253

12 :
..

II,

arts. 30, 115; SUIT BY CORBIOHEE
LIKITATIOH ACT, 1877, sch.
CARRIER FOR RON-DELIVERY; IIPLIED CONTRACT;

AGAINST

Where a suit is brought against 0. Railway Compsn
by the consignee of goods
or non-delivery, the period
(not sent on sample or for approval) for compensation
of limitation is not two years (Article 30), but three years (Article 115, Schedule
of the Limitation Act, 1877), inasmuch as the consignor contracts with the Company
as agent for the consignee, and the property in the goods passes to the consignee
on delivery to the Company.

II

Hassaji

v. The East India Railway Company

LIXITATIOH

ACT, 1877, sch.

II,

..

..

..

..

388

art. 167:

Where a warrant for possession of land in execution of a decree was not executed
in September 1880 and no complaint
owing to the resistance of the judgment-debtors
was made under Section 328 of the Code-ofCiril Procedure, 1877, but a fresh warrant
for possession was applied for by and grantedto the decree-holders and resistance
was again made in January 1881.
_
Held that a complaint by the decree-holders as to the second obstruction made
within thirty da s of the second obstruction was not barred by reason of Article
I of the Limitation Act.
167 of Schedule
Blimdsekara

v. Dharmara'ya

..

LIHITATIOH ACT, 1877, sch. II, art.
..
So: Damn
..
..

..

..

113

179, 01. 4:

..

..

..

141

GENERAL INDEX.

XV
Psos

LIS PENDENS;
Sec

DOCTRINE

RssrAc’r

LIS PENDENS:

..

0F, EXPLAINED:

..

..

..

..

EFFECT OF PURCHASE

..

DURING

..

371

APPEAL:

8., having obtained a decree against M. and another, brought to sale and purchased
M.’s property pending appeal.
The decree having been reversed, held that M. was
entitled to the restoration of his property and not merely to the proceeds of the
,
sale thereof.
Sadasica

v. Saba'pathi

106

MALABAR LAW; CERTIFICATE
VAN INDERTED T0 TARWAD.
Sec

Aer XXVII

TO COLLECT

DEBTS REFUSED T0 KARNA

OF 1860

MALABAR LAW; KANAM; CONSTRUCTION OF REDEMPTION CLAUSE:
Where a deed was described asa kr'mam deed and contained stipulations as to
com ensation for improvements, u clause to the oﬁect that the land was to be sur~
" will not entitle the mortgagor
ren ered. “ whenever the amount advanced is ready
to redeem before the customary twelve years’ term has expired, but must be con
strued as referring to a period subsequent to the term of twelve years.
Kanara v. Govindan

310
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MALABAR LAW; KANAM IMPROVEMENTS:
Soc Crvrr.

Germs

Aer

284

MALABAB LAW; KARNAVAN, AUTHORITY OF; PBESUMPTION AS TO
PROCEDURE;
LOAN MADE TO; SUIT AGAINST MALABAR TARWAD,
SALE OF TABWAD PROPERTY IN EXECUTION OF PERSONAL DEGREE
AGAINST KARNAVAN, EFFECT OF:
The authority of a Kamavan to make alienations of the immoveable property of
the tarwad stands on a. different footing from his power to pledge the credit of the
but
The Krirnavan is not the agent of the family to make alienations,
tar-wad.
must have special authority in each case.
There is no invariable presumption on whom the burden of proof
of a loan made to the Kamzrvan.

lies as to the

necessity

If

it is sought to make a decree in a. suit binding on a Malabar tarwad, the
1877, should be
procedure laid down in Section 30 of the Code of Civil Procedure,
followed if the members are numerous.
A decree against a erson who happens to be the Ksmavan of a Malabar tarwad
is not necessarily binding on the turwad in the absence of fraud.
in execution of a money-decree obtained against a person who happens to be
the Knrnavan of a Malabar turwad the tarwad pr
rty is attached and sold, a
purchaser at an auction sale obtains nothing, and in sue a caso the question whether
the purchase was made bond [ids and for value is not material.

If

Kombi v. Lakshmi

..

..

..

..

..

..

LAW; MAINTENANCE OF JUNIOR MEMBER OF TARWAD
PRIVATE MEANS:

MALAIBAR

..

201

WITH

The fact that a member of a Malabar tarwad has private means does not affect
his right to subsistence where the income of the tarwad is sufﬁcient to provide for
all a suitable subsistence ; but when the income is insuﬂiicient for this purpose the
Karnavan must take into consideration the private means of each member.
1’. Téyan

Nair

v. 1’. Régavan

Thayu v. Shungmmi

..

Nair [I.L.R.,
..

..

MALABAR LAW; OTTI TENURE; RIGHT

4,

Mad,

171) distinguished.
71

..
ON

PRE-EMPTION:

it he avails himself of his right of pro-eruption, must pa what
ever sum is bondﬁde offered to the jenmi for his equity of redemption; but t o otti
and amount of the
holder is entitled to be fully informed as to the circumstances
An otti mortgagee,

other before electing

to buy.

Gasman Is DEX.

xvi

Pass
Public notice of, and the option of bidding at, n Court-sale of the jenmi's rights
do not constitute a valid oﬂer of pre-emption so as to deprive the otti holder of his
right of pre-emption, if he does not purchase the jenmi’s rights.
Clwria Krishna” v. Vie/mu

198

[ALADAE LAW; RIGHT OF KARNAVAN T0 RECOVER TABWAD PROPERTY
IN POSSESSION OF ANANDRAVAN; RIGHT OF ANANDBAVAN TO
PBOVEIENTS EFFECTED IN TABWAD PROPERTY:
A Karmvan of a Malabar tarwad having right at any time to demand restor

II

ation of the property of the tarw‘d in the hands of the Anundravnn is not debarred
by Section 13 or Section 43 of the Code of Civil Pron'dure from bringing a second
suitto recover lands in the wrongful possession of an Annndruvan, either 1) the
fact that in a former suit between the same parties the Karnavan onl ' laid claim to
ismissed upon
some of the lands sued for, or by the fact that the former suit was
the joint petition of the parties, alleging a compromise and a surrender of the lands
which, as a fact, were not surrendered, but wrongfully retained by the Anandrnvsn.

An Anandravan has no right to the value of the improvements effected by him on
tarwad property upon surrender to the Karnavan when such improvements are not
made with private funds.
Kanmm v. Te'ng'u

[ALABAB LAW; SABVASWADANAH.
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Kés/mm

..

\'. Rudran

..

CUSTOM OF:
..

..

HALABAB LAW; TRANSFER OF RIGHT
ASIDE:
A transfer of the right to manage a Malabar
for a sum of money is illegal.
Reima Vanna

TO

259

.

MANAGE DEVASWAI

SET

temple and its lands by way of lease
89

Tambm'an v. Ru'man Naiyar

[ALABAR LAW; UEALABS; POWER OF:
An agreement by the majority of the Urélars

(trustees) of a Malabar Devaswam
is not binding on a dissonticnt minority.

of Urﬂars

(temple) to increase the number
Ndra'ymw." v. Sn'dkaran

..

DAIAGES;

HALICIOUS PROSECUTION;
In a. suit for damages on

.

..

165

..

EXPENSE OF DEFENCE:

the fee paid by the
account of malicious prosecution,
plaintiﬂ' to his vaki'l for the purpose of his defence before the Criminal Court is an
element to be considered in assessing the damages suﬁ'crod.
Rd“ (6 M.H.C.R., p. 89)
Dictum of HOLLOWAY, J., in Gajpallci Rdu v. Nursing
explained.
..

Subba v. Virappa

..

..

..

..

..

..

..

..

MARITIIE LAW:
See LIEN

..

..

MARKET; EVABION

01’ TOLLS N0

SMPEXALCODE

HATAM SERVICE

INA]!

PROFITS,

..

..

..

DEGREE

SeeHrsnﬁLaw ..
MORTGAGE,

..

DEFENCE:
..
..

..

..

..

..

382

EEDEIPTION

302

FOB :

..

..

.
;

LIII'I'A'HON

..

..

..

..

236

:

mortgage deed having been executed in _l 761 and an acknowledgment
mortgagor‘s right to redeem having been made in writing in 1838,

A

Held. that a suit to redeem in 1878 was barred.
_ I
_
_
The words “ in the mean time” in Clause 15 of Section 1 of the Limitation
of
the
date
mortgage.
the
from
mean
years
1859
sixty
within
of

XIV

..

:

SCC PENSIONS ACT

MESNE

334

..

of the

Act

GENERAL

xvii

INDEX.

Paul
Daiachand

v. Mu'na

Kim

Ali (I.L.R.

1

Nambu'dri

Vauudawan

v. Saifraz

Mukkanm'

v. Harman

(6

All.

M.H.C.R.,

138) followed.

425) dissented from.
.,
..

182

..

T0 REALISE ENTIRE DEBT FROM
MORTGAGE ; RIGHT OF MORTGAGEE
ONE OF SEVERAL PARCELS OF LAND MORTGAGED IN HANDS 0F CRE
DITOR PURCHASING IN EXECUTION 0F MONEY-DECREE:

T., in execution of a money-decree, brought to sale and purchased certain land of
S. in 1876 and remained in possession till 1879.
In 1874 V. obtained a decree against S. whereby the lands purchased by T. and
other lands of S. were declared liable for a mortgage debt of Rs. 1,802-8-0.
ln 1879 V., in execution of this decree, attached and brought to sale and purchased
Held in a suit by V to eject T that V was entitled to
the lands in T.’s possession.
recover the lands unless T paid the whole of V's decree debt.
Timmappa

v. Lukshmammo

..

..

..

..

..

..

385

OR IN

HANDS 0F PURCHASER WHOSE PURCHASEJIONEY HAS BEEN
APPLIED T0 LIQUIDATE PRIOR HORTGAGE:
A mortgagec’s right to realise his debt by sale of any portion of the land mort
gaged to him cannot be curtailed by the fact that the portion of the land he elects to
sell has been sold by the mortgagor subsequent to the date of the mortgage and the
has been applied to liquidate a prior mortgage on the land sold.
purchase-money
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Ra'mé Raj“ v. Subbm-a'yudu

..

..

..

..

..

..

387

SALE IN EXECUTION OEDECREE AGAINST IORTGAGOR;
EIECTIENT BY PURCHASER AGAINST PUIBNE KORTGAGEE:

IORTGAGE;

Where immovable property mortgaged has been sold by a Court in execution of
a decree obtained b the mort gee to enforce his lien against the mort gor, a
een made a party to the suit is not boun by the
uisne mortgagee w 0 has not
Secree or sale and is entitled to redeem the ﬁrst mortgage.
The assignee of the purchaser of land sold in execution of a mortgage decree
obtained bya mortgagee in a suit against the mortgagor alone is not entitled to
; but where such a suit is brought and the puisne mort
eject a puisne
does not objectmortgagee
to a ecree ordering him to pay the amount realised at the
urt
sale within a certain time, or else to deliver up possession to the plaintiﬁ‘ and be for
is
sum
entitled on payment of the
decreed to retain
ever foreclosed, he
sion
as mortgagee both in respect of his original debt and of the sum required to be paid
by him for its protection.
Ruling in J’liutboba Natl: Pal v. Chundermoneg/ Dabia I.L.R. 4 Cal. 817) and
dictum of \Vrzs'r, J., in S. B. Shringa'rpure v. S. B. I’etka I.L.R. 2 Bom. 663) dis
sented from.
l'mkata v. A'lmnam
OATHS ACT,

ll.

so

.1

-.

so

..

..

..

..

XM

9—11.

Sce Rujudicata

..

..

..

..

OFFICE, RELIGIOUS, DISTURRANCE OF; CAUSE OF ACTION:
?
Although it is not the duty of a Civil Court to pronounce on the truths of rsli
ous tenets nor to regulate religious ceremony,
yet, in protecting persons in t

269
'
e

enjoyment of a certain status or property, it ma incidentally become the duty of
the Civil Court to determine what are the accep
tenets of the followers of a creed,
and what is the usage they have accepted as established for the regulation of their
rights inter u.

A claim to the

exclusive right to perform certain portions of the religious worship
a Hindu tem 1e and to restrain a rival sect from joining in such worship other
wise than as or inary worshippers can be enforced by the decree of a Civil Court.

in

A claim to damages for the loss
have been made by worshippers at
in bad the latter not been disturbed
of such oﬁce is not enforceable by
Krishnaaimi v. Kﬁshname

of honors and voluntary offerings which would
a temple to the holders of a religious ofﬁce there
bythe defendants in the performance of the duties
law.
813

.

-xviii

GENERAL

INDEX.
Pson

PARTNERSHIP,

SUIT TO WIND UP:

J

See' Unrsnnn'lox

256

IN DEFAULT

PENAL CODE, I. 69 ; SENTENCE OF TRANSPORTATION
MENT OF FINE QUASKED:

OF PAY

Section 59 of the Indian Penal Code does not authorize the substitution of trans
portation for the imprisonment to which a Court can sentence an offender in default
of payment of ﬁne.
Kunhussa

v. Thr Quem

..

..

PENAL CODE, SS. 164, 178:
A refusal to receive a, summons is not an

28

offence under Section

Penal (lode.

173 of the Indian
199

The Queen v. Pamamalai

PENAL CODE, l. 174; DISOEEDIENCE T0 SUIIONS BY VILLAGE EAENAI:

A summons issued by a Tshsildnr to a Village Kamam to appear and give infor
mation required for the reparation of Census, Jamsbundi, and Dowle accounts is
not within the purview
Madras Act
of 1869, and disobedience of such sum
mons
not an offence under Section 174 of the Indian Penal Code.
a

is

oi1

III

.

.

.

377

.
.

.

.

.

The Queen v. Sabramnyam

a

is

a

a

Esmpe from the custody of
village watchman by person wanted by the Police
on
no oﬁence
charge of theft and arrested on suspicion by the village watchman
under Section 224 of the Indian Penal Code.
The Queen v. M. Sinnadu

Padiydchs' (WEIR, p. 66) followed.

The Queen v. Bojjigan

.

..

s-

n.

--

an

n

22

PENAL CODE, s. 290; NUISANCE:
A sentence of rigorous imprisonment

is

in default of payment of ﬁne for the offence
of nuisance under Section 290 of the Indian Penal Code
legal.
’ellamandu

PENAL CODE, II.
See Cummu.

PENAL CODE,

167

823, 852

=

The Queen v.

Pnocsnvus
s. 426;

Cons

878

KISCKIEF:

The destruction of a. document evidencing an agreement void for immorali
may constitute the offence of mischief within the meaning of Secticn 426 of the
Indian Penal Code.
The Queen v. Vydpuri

..

382

ACT, 1871, I. 11:

Sue Box us

PENSIONS

of market-dues

.

The Queen v. Varlhappa

I’ENSIONS

evade payment
.

criminal trespass.

..

ACT, 1871;

IATAK

.
.

not

is

401

PENAL CODE, 1!. 441; CRIMINAL TEESPASS:
Entry of a. Local Fund market with intent to
a

SERVICE

..

272

INAI.

is

a

s

a

A suit by lessee of the holders of Mstam Service Inam (religious endowment
for the support of the family of the grantees and of
tem Is) to recover the iném
lands from strangers
not barred by the provisions of the ensions Act, 1871.
Kolandai v. Sankara
PEOCESSIONS
See

302

:
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PENAL CODE, I. $24; ESCAPE EEO! CUSTODY 0F VILLAGE WATCHIAN:

Punuc

STREETS

304

xix

GENERAL INDEX.

PAGE

OVER-DUB,
NOTE
BIZ-ENDORSEMENT
0F DISCHARGRD,
PROMISBORY
EFFECT OF ENDORSEE OF, BECOMING MEMBER OF FIRM WHICH HA8
UNDERTAKEN LIABILITY OF DISCHARGING:
Beiorea promissory note on demand can be treated as over-due in the hands of an
endorsee there must be some evidence of demand.
The re-endorsoment of a discharged promissory note cannot revive the liability of
the maker.
Commlmdun Mohidoen Saib v. Orve Men-ah Saib (7 11.11.03. 275) followed.
The fact that the endorsee of a promissory note becomes one of the members of a
ﬁrm which has undertaken to discharge the liability created by the maker of the
note
not discharge the obligation on the note so as to invalidate re-cndorsement
for vsdloes
no.
I'rmInyv-n v. Dhrmnu

PUBLIC

STREETS,

See

ijmliru/a

La”

..

RIGHT

..

CONDUCT

TO

LIMITED; PUBLIC WORSHIP, RIGHT
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RAILWAY

..

..

..

.

108

PBOCESSIONS THROUGH.
HOW
HOW LIMITED:

TO CONDUCT
..

..

..

..

..

..

..

304

ACT, 1864, I. 10 :

Section 10 of the Railway Act, which provides that no Railway Company shall in
any case be answerable for loss or injury in respect of gold, silver, and other exee ted
ed,
articles delivered for carriage, unless the conditions of that section are t
applies where the loss has been caused by the criminal acts of the Company’s servants.
Sl'mblc .- If, after declaration made by the sender of an excepted article entitling the
Railway Company to receive an increased charge, the goods are carried at the ordi
nar rates the sender would be entitled to recover in case of 'loss.
he conditions of Section 10 are not fulﬁlled by the sender merely giving an
for carriage when
account of the quantity and descri tion of the goods delivered
uired to do so by the Booking ‘lerk.
o establish the liability of the Railway Company in the case of excepted articles
the declaratiOn required by Section 10 must be made in sucha manner as to intimate
that the sender invites the Company to undertake the special risk and is willing to
‘
pay the special rates.
Venkatdnb/(lu

RAIYATWARI

v. South Indian Railway ('mnpany

..

..

..

..

..

208

PATTADAR, RIGHTS 0?:

Where a plaintiﬁ sued to have the defendants” patté. cancelled on the ground of
fraud, to restrain them from felling trees, and for a declaration that a certain .vlwlu
was Government property.
Held, that having failed to establish the grounds upon which relief was claimed,
the plaintiﬂ was not entitled to object on appeal, for the ﬁrst time, that the defen
dants were merely tenants from year to year.
The correctness of decision of the majority of the Full Bench in Fakir Muhammad
v. Immalacluiriar,
(I.L.R. 1 Mad. 205) that a rﬁiyutwir pattii enures only for a
year and that u putts-holder is merely a tenant from year to year, questioned.
The Secretary of State for India v.

leju

..

..

..

..

..

163

REGISTRATION ACT,
A. wrote a letter to B. stating that

1877, s. 17, (:1. h. :

_
an agreement had been made between them that
A. should sell certain landto B. for Rupees 4,500, that A. had received 500 rupees of
this sum and was only entitled to receive the balance after executing the sale deed
within a certain date, and had no connection whatever with the land.
Held, that the letter, not being registered, was not admissible in proof of the
agreement to convey.
Ra'ma'ua'mi v. Rzindw'nu

..

REGISTRATION ; UNREGXSTERED
PERSONAL OBLIGATION:
Ja'yappn

v. Late/mp1)”

REGISTRATION ACT,

..

..

1877,

l.

60,

.

.t

MORTGAGE
..

..

USED
-.

AS
..

EVIDENCE
..

..

OF
..

PRIORITY:

Sccilun .30 of the Registration Act, 1877, uli'eeis alike documents which it is
optional, as well as those which it is compulsory, to register, and its cﬁ'ect is not

4

119

XX

GENERAL

INDEX.

Pm:
modiﬁed by the fact that the subsequent
of a prior unregistered encumbrance.

registered

purchaser

buys with full notice

Fuzludsm Khan v. Fakir Mohamed Khan (l.L.R. 6 Cal. 336) discussed.
., dissented from.
of Poxrrrnx,

J

Nallappa v. Ibram

..

..

-.

..

..

..

Opinion
..

..

the
2. G. having obtained possession of land under an unregistered
agreement,
executed by S. and N. in 1872, was ousted in
registration of which was
opZilpnal,
1880 by K. who claimed the
d under a registered
sale-deed executed by S. and
N. tohirn in 1879.
Held that G. was not entitled to recover
Registration Act, 1877.
Kendall/ya

the

land by virtue of Section 50 of the

v. Guruvnppn

Sec Sscuurrr

FOR

(‘0st

REGISTRATION; TEST FOR DETERIIHING VALUE OF INTEREST CREATED
BY IOBTGAGE:

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

The registration of a bond hypothecating immovable property to secure the
to
repayment of Rs. 95-14-0, with interest at 18 per cent. per unnum, the
. 25-14-0,
be
id in four annual instalments, three of Rs. 23-5-4 and the fourth of paineipal
'd on the date of the last instalment, without
an the whole of the interest to be
yment of any
any revision that the debtor shoul be at liberty to anticipate the
in
cut, is compulsory, inasmuch as tho lowest sum which t e debtor could
compel the creditor to accept is in excess of Rs. 100.
The proper test for determining the value of the interest created by a mortgage
for the purpose of registration is the amount of the least sum recoverable and not
the consideration for the bond.
Althou h an unregistered mortgage bond which creates an interest in land in
. 100 is of no effect as a mortgage, it may be received as evidence of the
excess of
personal obligation.
Strt' Scs/mtbri A yycnyar v. Sankara Ayen (7, M.H.C.R., 296) followed.
Jdgappa v. Latchappa

..

..

..

..

..

..

..

..

119

2. The registration of a deed which does not necessarin create an interest in immov
able propcrty of the value of Rs. 100 is not compulsory.
1 All. 274) and Rajpati Sing]: v. Ram Sui-"hi
Darshan Singk v. Ilamumlrl
Kum' (I.L.R. 2 All. 40) dissented from. Nana bin Lakshrmm v. Anaut Babuji
1 Mad. 380)
(I.L.R. 2 Born. 353) and Xamsayya Chettl' v. Gurm'appa Clrctti
approved.

(LLB.

(LLB.

A bond for Rs. 99-8-0 with interest at 12 per cent. per annum payable twelve
months after date by which immovable property is hypothecated
to secure repay
ment of the debt need not be registered.
Sadagopa v. Doramimi

REGULATION V
Sac I’nlkonda

01' 1804;

214

REGULATION

VII

OF 1808:

Zaml'mlu'r v. Srm'elarg/ of Statefw' India

REGULATION IV OF
A Subordinate Judge

1816, s. 86, 01.

..

..

91

..

1;

to entertain a complaint under Clause 1,
of 1816.
Ponnusu'mi Pillai v. Pa'clmi (I.L.R. 2 Mad. 336) overruled.
.Ponnmdmi v. Krishna

Section

has jurisdiction

35, of Madras Regulation

REGULATION IV

IV

01' 1821':

See VILLAGE Msors'ms'n:

..

..

RELIGION, DUTY 0F COURTS T0 DECIDE
See Orrrcs, Rsuorors
..
..
RELIGIOUS TRUST, TRANSFER OF, VOID:
See MALABAR

222

st

..

..

QUESTIONS

..

..

..
01“,
..

..

..

268

IIOIDEITALLY:
..

..

..

313

GENERAL

INDEX.
Pans.

IggT,
3.131213

as. 1—8;

LANDKOLDEB; DELEGATION OF POWERS

T0 HORT

Where a zamindtr executed a usufruetuary mortgage deed of art of his zamin
deri and by the deed delegated all his powers under the Rent Act Madras Act VIII
.
of 1865) to the mortgagee:
Held that the mortgagee was entitled to enforce the acceptance of pattﬁs under the
‘
provisions of the Rent Act.
Ndnigana v. {Hui-‘1de

REIT

..

..

..

rum; ASSIGNEE OF LAND

ACT, Is. 1, 8, 79, 85; LANDKOLDEB;

HOLDEB; MORTGAGEE:

87

"

A mortgagee of a “ landholder
as deﬁned in Madras Act VIII of 1865,
Section 1, may exercise the powers of landholder under the Act—
“
farmer" if it is a. condition of the mortgage that the mortgagee
(1) as a
shall take possession of the estate in whole or in part and give credit or
account for a sum certain to the proprietor on account of the collection ;
or
(2) as an assignee of n landholder under Section 79 if the powers conferred
by the Act on landholders have been specially delegated to him by his
mortgagor.
A delegation of such powers
form of an ordinary mortgage.
Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Vvllaya v. Tiriu'a

should not be inferred from an instrument in the

..

..

..

..

..

..

..

..

..

76

BENT ACT, I. 3; PURCHASER OF ZAKINDABI VILLAGE NOT A LAND
HOLDEE :
A zamindér having mort aged one of his zann'ndtri’ villages to V.. a proportionate
amount of the peshkush fine by the zaniindar was paid to the treasury by V. by

agreement.
Having sued the zamindér, brought to sale and purchased the village
at the Court sale, V. continued to pay the peshkush as before to the treasury,
although the village was never separately assessed under Section 8 of Regulation
of 1802.

XXV

Held that V. was not entitled to enforce the acceptance
provisions of the Rent Recovery Act.

Valamardma' v. Virappa

..

..

..

of a patta under the
.
1-15

..

BENT ACT, s. 8; PURCHASER 0F FOUR-SEVENTHS OF A SHBOTBIYAI
VILLAGE NOT A LANDHOLDEB:
Where the holders of shares in a Shrotriyam villave have not received or agreed
to receive the rent separately from the tenants according to their shares, the several
constitute one landholder under the Rent Act and one sharer is not
shareholders
entitled to enforce acceptance of a patté by the tenants in respect of tho proportionate
rent payable to him.
Krishnama v. Ganyara'u

nan m,

s.

runner:

1; EXCHANGE or

..

..

..

..

..

ram sun imcmxs

..

.~

..

_229

msrsnsrn wrrn;

Under Section 7 of Mnde Act VIII of 1865 the agreement to dispense with the
of patta and muehalka need not be ex ress, but it must appear that this
provision of the law was present to the minds 0 the contracting parties and that
they deliberately elected not to act upon it.
i
The mere existence of a verbal lease is insufﬁcient to raise the presumption that
the exchange of pattﬁ and muchalké has been dispensed with.
exchange

N/zrns-im/mm v. Rdma'admi

..

..

..

..

BERT AOT; SALE OF LAND FOR ARREABB; EFFECT
TITLE 01? PURCHASER:

.e

--

--

011' P3103 MORTGAGE;

As the tenancy of an ordinary pattiidér only confers on him a right of occupancy
until default in payment of rent and the determination of the tenancy under the
provisions of the Rent Act, any incumbrance created by such pattédtr on the land

136

O

xxii

GENERAL

INDEX.
PAGE

cannot affect the lsndholdcr‘s statutory power of sale under the Act or the rights of
the purchaser at such sale.

The doctrine of _Lis pendm: applies only to alienations which are _inconsistent
with the rights which may be established by the decree in the suit.
Mdnim'mi.

v. Dakahmmmurihi

J UDICA TA

RES

J

Muss“

,_

__

__

..

..

..

..

I_

H

__

371

.

See Civu. Pnocsnt'us
See

._

st

Uuus

..

RES UD1 CA TA ,- EVIDENCE, LDIISSIONS 0F PLAINTIFF! VENDOR
GINAL NOT SECONDARY:
In 1870 the plaintiffs sued to redeem a. mortgage of certain lands from the

OBI

defen
predecessors in title. The suit was dismissed on the ground that the plaintiﬁ's‘
had
sold
in
of
execution
of
a
decree
to AB. The plaintitfs
redemption
equity
having repurchased the equitv of redemption from A.B., brought a second suit to
redeem the lands in the dct'cndunts' possession.
dants‘

of redemption of the hmds in suit had
Held that the question whether the equi
and ooul not be re-o
ned by the defendants on
been sold to A.B. was resjudioata
the ground that the plaintiffs were litigating under s diﬂerent title in the former
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suit
in suit it is
The admissions of a person whose position in relation to
inst another are in t property
0 nature of original
necessary for one party to prove
evidence and not hearsay, though we person is alive and has not been cited as a
witness.

Ali

Moidin v. Kombi

RES JUDICATA;

..

..

..

INDIAN OATHS ACT,

..

..

..

239

as. 9—11:

The decision of u question of title in issue between the parties to a suit in accord.
ance with the provisions of the Indian Oaths Act is not an adjudication which will
operate as an cstoppel _whcn the some question of title is again raised in another suit
bctwwn the same parties.
,Kuhaca v. Rudr'an

259

J

RES UDI GATA ,' QUESTION OF LAW EEBONEOUSLY DECIDED, EPFECT OP,
RIGHT OF RELIGIOUS SECTS TO USE PUBLIC STREETS EOE PEOCESSIONS.
The erroneous decision by a competent tribunal of a question of law directly or
substantially in issue between the parties to a suit does not prevent a Court from
deciding the same question, arising between the some parties in a subsequent suit.
according to law.
and therein conduct
Persons of whatever sect are at liberty to erect buildin
public worship on their own land provided they neither inva e the right of property
a
public nuisance, and are also entitled to
enjoyed by their neighbours nor cause
conduct religious processions through public streets so that they do not interfere
with the ordinary use of such streets by the public and subject to such directions
as the Magistrate may lawfully give to prevent obstruction of the thoroughfare or
breaches of the public peace.
In a suit in 1850 between the Tenkslsis and Vudakalais, rival religious sects,
represented by the plaintiffs and defendants respectively, the Vndakalais, having
ublic street, were, by
endeavoured to open a temple for public worship in a certain
the decree of the b'adr Court, prohibited froni erecting a temp e or instituting public
of ground objected to by the Tcnkalnis and which lay within
worship on the
enkalai temple, 6.0., witlun the usual range of the processions
the range of thesplpt
'
'
"
'
conducted in connection with the temple worship.

In 1879 the Vadakalais opened a temple for public worship on another sitertheir
private property, in the same street.
Held that the decree of the Sadr Court in the former suit was no bar to the action
of the Vadakalais.
Parthma'radi v. Chirmakrirbna

..

..

304

xxiii

esssRAL isnax.

:
RESHiIPUDICATA
8

; SUIT FOR MONEY DUE ON DISSOLUTION

01’

Pass

PART“!

In 1878 plaintiff sued the defendants for moneys due on 10th A ril 1878 on ac‘
count of an alleged partnership entered into on 3rd July 1876 for t e purchase and
sale of salt. This suit was dismissed on the ground that no partnership was proved.
In 1880 plaintiﬁ sued defendants for money due on account of a partnership enter
ed into on 12th July 1876, for the sale of salt, and continued down to the end of
1878.

Held that the plaintiff, having failed to prove in the former suit that an partner
existed between him and the defendants, was barred from bringing
e present
.

ship
sui .

..

Samarapuri v. Shanmuga

..

REVENUE RECOVERY LOT (HLDBAB ACT

II

1864), sl. 86, 87, 88:

is

.tge

whelz;
n
the

47

..

0?

of 1864 does not make it compulsory for Government
the money deposited by a bidder at a sale of land for arrears of revenue
balance of the purchase-money
not paid within thirty days and to resell

Section 36 of Madras Act

to forfeit

..

XI

Sonag/a v. Ka'Iamégam

.

.
.

.
.

.
.

t
.

..

.

345

159

if

T

a

is

a

is

The issue of a preliminary notice to show cause why an appellant should not
not equivalent to
demand, and,
the
furnish security for the costs of appeal
made in the absence of the appellant, the order must be
order to furnish security
communicated to him before he can be held to have disobeyed it.
Certain land was hypotheeated to T. in 1861 to secure repayment of Rs. 2,000 and
interest. '1'he deed was never registered.
In 1873 the land was mortgaged to K. and the mortgage was registered.
In 1879 in execution of decree—to which T. was no party—upon this mortgage
then sued
the land was sold and bought by D. and the sale certiﬁcate registered.
to recover the amount due upon the deed of 1861 by sale of the land.
Held that the claim of T. was not defeated by the sale to D.

,

SECURITY FOB COSTS; PROCEDURE; REGISTRATION; PRIORITY:

..

..

..

-

..

265

887

on

.
,

.
.

.
.

LAW

SPECIFIC RELIEF

,.

'

.
.

Sea Hume

as

:

BPECIPIC PERFORMANCE

..

.

..

Timmuv.DévaRa'i

ACT, I. 42:

Ste Cause 01>ACTION

so

5.

330

II

01. 21, 01. CO, I. 2:
OTAIP ACT, 1879, sch.
In consideration of a sum of £87,500 two coffee

.

a

estates,
opened out on land held
'
hts therein, alsoheld under
under a lease tor ﬁfty years, together with the mining
lease for
term of forty-eight years, were transfer-r
by deed for the residue 0!
those terms:

ITAIP

ACT, 1879, I. 24, sch.

I,

I

I

Held that the stamp duty ayable on the transfer deed was to be regulated by the
oi the Indian Stamp Act, 1879.""
provisions of Clause 60 of Se edule
Reference under Stamp Act, 0. 46
01. 16:

I

S

is

a

The stamp dut ' payable on certiﬁcate of sale
governed,
edule
of the Indian Stamp Act, 1879Olause 16,

by
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..

ROCKETS:
See Aims AcT

LIIITED

..

RIGHTS OF BIVAL RELIGIOUS BECTS, HOW
See Rujudicata

..

.

..

..

:

sxn 'l‘ssnzr

.
.

See LANDLURD

:

RIGHT OF OCCUPANCY

130

not by Section 24, but
_

.15

xxiv

GENERAL

INDEX.
Pass

STAIP

.

.

.

.
.

.

.
._

Hrsm

ll.

.

Sec

1879,

.
.

under Stamp Art, .9. 49

..

..

..

..

..

..

..

..

..

AID PENALTY
BE ABOEBTALIED:

ACT, 1879, s. 87 (b) DUTY

DOOUIEI'T HOW

18

34, 44

:

Rtﬁl‘t‘llﬂe

STAIP AM,

.
.

0

is merely sold subject to a mortgage it is not sold
the mortgage
debt within the meaning of Section

t:

t

'
‘2‘4

Semble .- That when propert
the payment"
811;)1'3‘351
0
ct.

TO

220

OI IIPBOPmY-BTAIPID

.

394

.
.

.

.

Reference under Stamp Act, a. 46

.

is

Under the provisions of the Indian Stamp Act, 1879. tho duty chargeable on an
insuﬂiciently-stamped document must be decided with reference to the Act in force
at the date 0! the execution of the document, but the penalty leviable
determined
in all cases by Section 37 (b) 01 the Indian Slump Art, l879.

ACT; SUIT OI HURDI IIPBOPERLY lTAKPID; OBJECTIOI TAKE!
ON BECOID APPEAL ALLOWED:
V. R. drew hundi in favor of M. K. upon M. and C0., who, upon presentation,
a

STAB

to be payable

it

in evidence. not being properly
slip attached to the effect that
been removed, making
appear
it

a

on demand.

to the drawer for the balance.

h

to be proved, but held that, V. R. having admitted
The Mﬁnsif found this
. K. might recover upon the original consideration with
the grant of the hfmdi, lplea
out using the hﬁndi in evidence, and decreed for M. K.
V. R. appealed, but not on the
that the hﬁndi was inadmissible in evi
and altered in a material part.
dence as being improperly stamp Bground
The District Court conﬁrmed the Mﬁnsif's decree.

.

,

..

.
,

.
.

Khn'sim

.
.

Valiappa v. Mnhomnmi

.
.

it

Held on second ap eal that the suit must be dismissed on the ground that
was
based \1 n the hﬁndi, which was inadmissible in evidence, being insuﬂiciently
stampe .
166

SUIT BY BEVERBIONEB TO DECLARE INVALID ADOPTION
EIGHTEBN
YEARS AND SALE TWO YEARS PRIOR TO SUIT AGAINST WIDOW AND
a

-

80!:

plaintiff. as
to have been made by
that the sale of certain
before suit was not bin

reversioner, rayed for declaration that an adoption alleged
a Hindﬁ wi ow eighteen years before suit was invalid and
made by the widow and the adopted son two years
'roperty
upon him.
a

Where

8'

ADOPTED

Held that the suit being substantially brought to declare the invalidity of the
sale so as to enable plaintiﬂ to recover as reversioner on the death of the widow
and adopted son, and the declaration as to the adoption being ancillary to that claim,
was not ban-ed by limitation.
as

n

n.

1‘

or

See CIVIL Pnoczm'mz Conn

as

'I

no

u

u‘.

OI
-

AI‘

n

Dll'm

.

Src'niva’sa. v. mGatrdmana

SUIT FOR RECOVERY OF PARCELS OI LAID ENTERED
EHT PERIODS:
as

II

Is

no

.0

|.

It

161

ImOVIIEHT

..

'

n

of

is

C

0
;

CA8 US 0311 SS US.
In the Mad-ma Tou‘ns' Inqn'owment Act, 1871, the word “ horse " includes
except when, by reference to the number of hands, the articles of Schedule
the Act.
Schedule
part
contrary intention.
ACT, 1871, sch.

.

is

not theft.

C a

TOWIB’

creek
.

The Queen v. Rwu Pathaa'u

.
.

The wrongful taking of ﬁsh from

a

THEFT:

s
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it

paid part of the amount due and referred the payee
M. K. suedy. R. to recover the balance.
V. B. pleaded that the hfmdi was inadmissible
had been issued with
that
stamped, allegin
was payable ten
ys after sight, and this slip had

pony
show

390

G

ENERAL INDEX.

Pm:
No tax is leﬁnblo under the Act on a four-wheeled carriage on springs drawn by
one pony under 13 hands.
Muniripalily v. Walku-

..

..

..

..

..

..

269

TRANSFER OF INTEREST UNDER A LEASE:
See Sun? Ac'r
..
..
..
..

..

..

..

..

no

15

Vizagapaiam

TRA NSIT

11V

See Hnmﬁ

REM JUDICA TAM
LAW

TRESPASS :
Soc Pawn, Coon

TRUST, CONSTRUCTIVE
See Corn-r or W/uws

VILLAGE

“GISTBATE;

:

..

..

..

..

..

..

..

..

..

..

..

..

..

..

..

..

--

37v

..

382

.

:

n

..

.91

JURISDICTION:

Sheep-stealing, when the value of the sheep is less than a rupee, is cognizable by
Magistrate under Regulation IV of 1821 as a petty theft: but a sentence
of Village
ﬁne y a Village Magistrate in such cases is illegal.

a
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The Queen v. Boya Linga

..

VILLAGE “GISTBATE; POWER
A Villa 0 Magistrate has authority

..
TO ISSUE

..

..

..

..

268

SUHHOKS:

to issue a summons to persons within, but not
without, 510100111area of his jurisdiction whose attendance may be required in cases
which he is empowered to try.
The Quem v. KrisI/nnmn

WHIPPING

230

ACT, 1864:

See CRIMINAL Pnocsm‘nr. Com;

..

..

..

..

..

..

158
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APPELLATE CIVIL.
Before Mr. Justice Innes and Mr. Justice Muttustim'i Ayyar.

KANNAN NA’YAR

URAMKUMA’RATH

(Fms'r DEFENDANT),

APPELLANT,
and

URAMKUMA’RATII

TENJ U NA’YAR,

AND ANOTHER (Pnsm'ru‘rs),

Rnsrommms.‘
Code, Sections 13, 43—Malabar law—Right of Karnavan to recover
properly in possession of Anandravan—Cause
of action—Claim for improvements
rfected by Ammdramm in Tarwa'd properly managed by him.

Civil Procedure

A Kamavan of

a Malabar terwéd

having a right at any time to demand restor
of the Ammdravan is not deburred

ation of the property of the tarwéd in the hands

by Section 13 or Section 48 of the Code of Civil Procedure from bringing a. second
suit to recover lands in the wrongful possession of an Ansndravan, either by the
fact that in a former suit between

the same parties the Karnavnn only laid claim to

some of the lands sued for, or by the fact that the former suit was dismissed
the joint petition of the parties,

alleging a compromise

and a. surrender

upon

of the lands

as a fact, were not surrendered but wrongfully retained by the Anundravan.
An Ammdraven has no right to the value of improvements effected by him on

which,

to.er property

upon surrender

to the

Kmavm

when such improvements

are not

made with private funds.

THE plaintiffs and the ﬁrst defendant in this case were members
of a Malabar tarwéd, the ﬁrst plaintiﬁ being the Kamavan.

' S.A.

No. 821 of 1881 against the decree of H. Wigram, Ofﬁciating District
modifying the decree of Chandu Manon, District Mﬁnsif
oi Pslgét, dated 25th August 1881.

Jung

of South Malabar,

1882.

January 23.

THE INDIAN LAW REPORTS.

2
KAmum

ngw'

[VOL. V.

The suit was brought to recover possession of nine items of
land, the jenm of the tarwéd, from the ﬁrst defendant, who, it was
alleged, was in wrongful possession thereof.

In

1878 a suit (No. 928) was brought by the plaintiffs against
the ﬁrst defendant and others to recover items 1—4 of the lands

That suit was dismissed

ﬁrst plaintiff and
ﬁrst defendant presenting a petition to the Court to the effect
and that the ﬁrst defendant
that the matter was compromised,
now sued for.

had surrendered

After

the lands.

the suit was withdrawn the ﬁrst defendant

surrender the lands Nos.

As

on the

to these items the ﬁrst defendant pleaded

barred under Section

13

declined to

1—4.

of the

Code

of Oivil

that the suit was
Procedure.

The
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ﬁrst defendant contended also that the claim to recover the rest

of the lands, Nos. 5-9, was barred by Section 43 of the Code of
Civil Procedure as these items were not sued for in the former suit.
The Mﬁnsif overruled these pleas and decreed for the plaintiffs.
As to items Nos. 8 and 9, it appeared that the tarwad had only a
right, and that the ﬁrst defendant had bought the jenm
The ﬁrst defendant was allowed
title or equity of redemption.
kanam

ﬁve months to pay off the claim of the tarwad.

The M ﬁnsif also

found that the ﬁrst defendant had improved the lands sued for,
and directed the plaintiﬁs

to pay Rs. 299-3-0 to the ﬁrst defen

dant before taking possession of the lands.
The ﬁrst defendant appealed and the District Judge conﬁrmed
the Mfmsif’s

decree,

except as to the improvements,

to which

the District Judge held the tarwad was entitled because there
was nothing to show that the ﬁrst defendant expended private
funds, and they merely represented the labor of a junior member.

The ﬁrst defendant

appealed to the

High Court.

Sankaran Ndym- for the Appellant

Dunhill for

the Respondents.

The Court (Innes and M uttusdmi Ayyar,
following
JUDGMENT

:—It

delivered

the

is contended that plaintiff is barred under Sec

of the Code of Civil Procedure
as regards items 1—4, by Section 13.

tion

JJ.)

4-3

as regards

The Suit 928 of 1878 was terminated by
defendant was nota party.

First

defendant,

a

items 5—9, and

karar to which ﬁrst
however, though not

VOL. V.]

MADRAS SERIES.

3

party to the karér, was a party to a petition to the Court saying
that he had surrendered the lands in pursuance of the karar, and

a

asking the Court to draw up a decree dismissing the suit.
Suit 912 of 1879 was brought by plaintiﬁ' to enforce the terms of
the karar, as 1st defendant, though in the petition he had stated
that he had surrendered the lands, had not actually done so, but
persisted in retaining them. First defendant, however, demurred
to this suit, saying that he was not a party to the karar.
The plaintilf then withdrew the suit with permission to bring a
fresh suit on his general rights as Karnavan to recover the pro
perty from ﬁrst defendant.
He then instituted the present suit

It

does not appear to us that either
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operates as a bar to plaintiff’s present

as

Karnavan.

Section 13 or Section 43
suit.

The cause of action

in this suit as regards all the items of property is the right of
the Karnavan at any time to demand restoration of the property
of the tarwad in the hands of the Anandravaus. Since the
termination of Suit 928, ﬁrst defendant has dishonestly retained
the property he promised to restore, and leaving Suit 912 (which
was withdrawn with permission to bring a fresh suit) out of
plaintiff has been entitled since the dismissal of
Suit 928 to seek for the recovery of the land still wrongfully

consideration,

withheld.

It

is in the discretion

of the Karnavan to leave any items of
property he pleases in the possession of Anandravans, and the
claim for the items 5-9 did not necessarily form part of the
claim arising out of the cause of action in former suits
debar plaintiﬂ' from now suing to recover them.
As to the compensation for improvements claimed,

so as

to

we agree

with the Court below that an Anandravan is not entitled to charge
for improvements made in the course of the use of the tarwad
property.
We do not understand

that

the tarwad has a

upon what evidence

kanam

upon

it has been found

items 8 and

9,

and before

ﬁnally disposing of this appeal we shall request the District Judge
to state the evidence upon which he ﬁnds that the tarwad have
a kanam on these portions

of the property,

Kansas
Team.

.

4.

THE INDIAN LAW REPORTS.

APPELLATE
Before

Sir

Charles

A.

Turner,

[VOL.

V.

CIVIL.

KL, Chief Justice,

and

Mr. Justice

M uttusd'mi Ayyar.
MADHAVA PANIKAR

1882.

February 2.

APPELLANT,

(PETITIONER),

and

GOVIN DA PANIKAR,
Act

XX VII of

A oertiﬁcateto

1860—Certificate
collect

to collect dath refused to aKarmwan
the Tarwa'd.

debts under Act

XXVII

to a Karnavan of a Malabar tarwad when
is found to be due by the

Buseouosur.’

the

indebtch

of 1860 may properly be refused
bulk of the debt

to be collected
against him by

Karnavan himself under decree obtained

his predecessor.

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

THE appellant in this case as Kamavan of a. Malabar tarwad
applied to the District Court for a certiﬁcate under Act XXVII
of 1860 to enable him to collect the debts due to his predecessor.
The debts were said to amount to 950 rupees, of which 550
rupees were entered as

“ Court

costs as per decree in Suit No. 4

of 1880.”
The other members of the tarwéd objected to the certiﬁcate
being granted to the Karnavan, on the ground, inter alia, that he
was one of the judgment-debtors in Suit No. 4 of 1880.

The District Judge declined

to grant

the certiﬁcate

to

the

Karnavan, who appealed to the High Court on the ground that,
until he was removed from his oﬂice as Karnavan by a decree of
Court, his authority ought to have been upheld.
Sadagopdchci‘ryar for Appellant.
Sank-awn

Nciyar for Respondent.

The Court (Turner, C.J., and Muitmdmi Ayyar,

J

delivered

the following
JUDGMENT z—Ordinarily a, certiﬁcate would be issued to the
Karnavan but as the Karnavan is a debtor to the
under
circumstances which justify the tax-wad in withholding their con

taer

ﬁdence from him, we do not consider the discretion of the District

Court has been improperly exercised in this
The appeal is dismissed with costs.

'

case.

C.M.A. No. 767 of 1881 against the order of 11. “’igrum,
of South Malabar, dated 16th June 1881.

Acting District Judge

MADRAS SERIES.

VOL. V.]
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APPEL LATE CIVIL.
Before

Sir

11. Turner, KL, Chief Justice, and
Justice Muttusdmi Ayyar.

Charles

Jlr.

HARI VYDIANA’THA'YYAN

(lsr

DEFENDANT),

APPELLANT,

1882.

February 2.

and

MI’NAKSHI AMMAL
Hindﬁ

widow—Decree

for

Interest

A

husband’s

(PLAINTIFF),

Rssrormssr.‘

debt exeeuled against,

aquired by purchaser in property

money decree having been

passed against

as

his representative—

sold.

R, a Hindﬁ, was executed

his widow whose right, title, and interest in certain

against

property as representative

of
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her deceased husband was sold by the Court.
Held that, on the death of the widow, R‘s daughter
recover from the purchaser

and heir was not

entitled to

the property sold.

The General Manager of the Raj Durblumga v. Maharajak Coomar anaput Sing(l)
and [slum Clmndar Hitter v. Bukah Ali Soudagar(‘2) followed.

Tns plaintiff in this suit

as heir to her father, Ba'mdyyan,

on the

Tltdyamma'l, brought this suit to recover

death of her stepmother,
the estate from the defendants.

The defendants other than the ﬁrst either compromised or
admitted the plaintiff’s claim to the property in their possession.
The 1st defendant, who was in possession of items Nos. 1—20,
had been put into possession as purchaser at a Court-sale in exe
cution of the decree in Suit N0. 165 of 1864, on the ﬁle of the
District Mﬁnsif of Tranquebar.
The decree in that suit was

a decree

for money against Rdmdy

yan, after whose death the decree was executed against TMyam'mdl
under the provisions of Section 203, Act
sentative of her deceased husband.

VIII

of 1859, as repre

The Ml'msif held that the estate vested in Thdya'mmcil after
Rdmdyyan’s death, and that Rdmdyyan’s property became extinct

with his
whatever.

death, and that the attachment, therefore, had no eﬂ’ect

The Mﬁnsif decreed for the plaintiﬁ.

' S.A. No. 835 of 1881 against the decree of D. Buick, Acting District Judge of
North Tanjore, conﬁrming the decree of M. A. Tirumalachbryar, District Mﬁnsif
of Shiyili, dated 8th August 1881.
(2) Marshall Rep, 614.
(1) 14 M.I.A., 605.

THE INDIAN LAW REPORTS.
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Vrmnu'rus
U.

Ml'usxsm.

[VOL. V.

The District Judge on appeal conﬁrmed the Mdnsif’s decision.
The lst defendant appealed to the High Court.
Gopaleichlirydr

for the Appellant.

Mr. Norton for

the Respondent.

The Court (Turner, C.J., and Muthwa'm-i Ayyar,

J.) delivered

the following

J unouns'rz—The

respondent’s

His

decree

was a personal

father for the payment of

decree

a certain

against the

sum of money.

after her husband,

widow was substituted as his representative

and sale of her right, title, and interest conveyed to the purchaser
the interest which she, as representative,
payment

of the

debt

General

Manager of

Ramaput

Singﬂ)

could convey for

of her husband.
the

Raj Durbhunga
Ishan

and

Chunder

the

The decisions

in The

v. Maharajah

Cooma'r

Mitter v. Bulash

Ali

though not passed under precisely similar circum

Soudaga'r,(2)
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stances, support the conclusion.

The appeal is decreed,
Court in respect of items

decree

of

the

Lower

Appellate
reversed, and the claim in respect

the
1—20

of those items dismissed.

The appellant, whose interest extends
to these items only, will recover from the respondent costs on
their value in all Courts.
Norm—Sea I.L.R., 4 Cal., 680.
6

M.I.A.,

443-4.

APPELLATE CIVIL.
Before Mr. Justice Innes and Mr. Justice Kindersley.

VASUDEVA BHATLU
February 2.

(PLAINTIFF).

APPELLANT,

and

1882.

NARASAMMA
Hindi; law—Sale

(DEFENDANT),

Rssrounam'.‘

complete without possession—Evidence

Act, Section 92 (4).

Under the Hindu law current in the Madras Presidency possession is not neces
sary to complete a sale.

THIS suit was brought to have the plaintiff’s right declared to
a house and lands which the plaintiﬁ alleged had been sold to him
by the husband of the ﬁrst defendant on January 28, 1878.

‘ S.A. No. 347 of 1881 against the decree of J. Wallace, Acting District Judge
of Cuddapah,
modifying the decree of K. Lakshmana R‘u, District Munsif of
Nundalore, dated 22nd February 1881.
(1) l4-

M.1.A.,

606,

(‘2) Marshall Rep,

6“.

MADRAS SERIES.
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The plaintiff alleged that he had been put into possession, but
did not leave the house, and had leased

that the ﬁrst defendant

the land to the other defendants.

The ﬁrst defendant
a deed, and

tended that

admitted

that her husband

had executed

that after his death she had registered it ; but con
it was executed nominally and without consideration.

She contended that the deceased had

executed

the deed to the

plaintiff who had married his daughter (deceased) and had an
infant son living at the date of the execution of the deed, in
order that the plaintiff might act as guardian to his minor son
who was intended to succeed as daughter’s son after the ﬁrst
defendant’s

death

;

and that, the minor having subsequently

died,

the plaintiﬁ had no right whatever to the property.
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The deed was registered three months after the minor’s death
and'a consideration of 300 rupees was recited therein.
The

Mﬁnsif

found that the deed was executed for a consider

ation of Rs. 300.
On appeal the ﬁrst defendant explained
quent to the death of plaintiff’s son, by
had promised

the registration subse

saying that the plaintiff

to marry her other daughter.

The District Judge held that it was not open to defendant to
prove the consideration to have been other than what the instru
ment declared

it

to be, but held

that the plaintiff had failed to

prove possession so as to show a completed sale, and decreed that
the purchase-money,

300 rupees, should be returned in six months,

and on default that the decree be executed against

the property.
Court
High
against this decree,
and the ﬁrst defendant objected to it so far as it decreed payment
of 300 rupees by her.
The plaintilf appealed to the

Mr.

Tan-ant for Appellant.

The Advocate-General

(Hon.

.

P.

for the Respon

O’ Sullivan)

dent.

JJ

The Court (Innes and Kinde'rsley,
I

_

made

the

following

order :—-

.

We are unable to ascertain
his ﬁndings are on the material

from

the Judge’s

points

judgment what

of this case.

vWe do not

consider,

under the law current in Madms, that possession

necessary

to complete the sale.

was

Vasvnsva
U.

NA “sauna.

VASUDBYA

nghxm

[VOL. V.

THE INDIAN LAW REPORTS.
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We must require

the

Judge

to return a

sale was

evidence already recorded in the suit, as to whether the
complete

and what was the consideration

the

ﬁnding upon

for

We are of

it.

opinion that the ﬁrst defendant was at liberty to prove that the con
sideration was of a kind other than that stated in the deed of sale.

In

compliance with the above

order, the District

mitted the following
Finding :—“ The ﬁrst defendant
marriage formed the consideration

“

I am of opinion

Judge sub

to

attempted

that

prove

and that it failed.

as

fact,

I

“ But,

a

4-,

that the ﬁrst defendant was prohibited from
proving this under the provisions of the Evidence Act, Section 92,
the document being registered.
Proviso
ﬁnd that the defendant’s plea to this eﬁect
was
valuable one

as found

by the Lower Court.

ﬁnd that the sale was not complete

by reason

of

non

delivery of possession. The M ita'kshard seems to bear out this view.
“ But the Speciﬁc
Relief Act contains provision for the decision
of such cases, recognizing the defect in sales of land of non
delivery of possession.

“

Hence the decree of this Court ordering the equitable

relief

in return of the purchase-money.”
Upon the return of this ﬁnding the Court delivered the following
JUDGMENT z—We requested the District Judge to ﬁnd whether
the sale was complete, and what was the consideration

He has found that the consideration
ation,

and

that

the

sale was

was a valuable

not complete

for it.
consider

only by reason

of

possession not having been delivered.

We have already decided that, under the law current in Madras,
sale.
The cases upon
possession was not necessary to complete
a

this point will be found noticed in Mr. Mug/ne’s work on Hindu
Law and Usage, paragraphs 330—334.
The provisions of the Evidence Act, Section 92, to which the
District Judge refers, do not prohibit the disproof of a recital in a
contract as to the consideration that has passed by showing that
the actual consideration

As

was something

different to that alleged.

the sale was complete, the plaintiff had

a
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I

“

a

was not made out, and that the consideration

right to recover

the lands, and we must reverse the decree of the District
and restore that of the District Mﬁnsif with costs.

Judge

von.

MADRAS SERIES.

v.1

9

APPELLATE CIVIL.

I

Before Mr. Justice

:mes and

ANANDA RA‘MAN VA'THIA'R

llfr. Justice Kernan.
APPELLANT,

(FIRST PLAINTIFF),

and

PALIYIL VITTIL NA’NU NAYA’R

AND

women

(DEFENDANTS),

Rssronnnsrs.*
Civil Procedure Code, Section 13—Suil to recover land claimed under a rental agreement
dismissed—Subseqzwnt

In

1874

V

to

qjectment suit against same defendant and another.

to recover certain lands held by him under

0. rental agreement

S was madea defendant on the ground that he held one plot as under

dated 1873.
tenant

P

sued

P.

S claimed to hold under N.

As to this plot, the issue raised was whether the land was held by S under
decision,

P

; the

that S did not hold under P, but under N since 1828 ; the decree, that V’s

as to this plot.
Held in usuit brought in 1881 by V against N and S to recover the same plot
of land, that the suit was not barred by reason of the previous decision in 1874.
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suit be dismissed

plaintiff in this case sued to recover

THE

from the

a paramba.

defendants.

The defendants

pleaded

reason of the decision
sued his

that the matter

in Suit

tenant, Arulan

122

Pujlir'i,

was

was

judicatw by

of 1874, in which the plaintiﬁ
and the second defendant,

as

tenant of the latter, to recover the same parsmba.

The second defendant

denied

in that suit that he held under

Arulan Puja'ri, and alleged that he had held the land since 1828
on a kénam from the tarwéd of the ﬁrst defendant.
The issue raised was whether the second defendant held under
Arulan P‘ujeiri, and the decision was that he held under the ﬁrst
The suit was dismissed
defendant and not under-Arullm Puja'ri.
as to

this plot.

The Lower Courts held that the plaintiff’s claim was barred by
the decision in the Suit of 1874.

High Court.
Rliu Sahib for Appellant.

The plaintiff appealed to the
Rdnuwhandm
Bluishyam

Ayyanga'r

for Respondents.

The Court (Innes and Kernrm,

'

SA.

of Smith

JJ

delivered

the following

No. 72° of 1881 against the decree of H. ‘Vigrum, Oﬂiciating District Judge
Malaan conﬁrming the decree of O. Chanda Monon, District Mﬁnsif ol

Pélgiil, dated 8th

July

1881.

2

1882.

February 6.

THE INDIAN LAW REPORTS.
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Nisu.

[VOL. V.

JUDGMENT :—The issue in the former suit was whether the whole
of the lands were held under the letting alleged in the plaint.
The letting was a letting to the ﬁrst defendant in the former suit,
and the other defendants were sued as sub-tenants
under him.

It

was held, as regards some of the land in the possession

of

the

third defendant in that suit who is the second defendant in this, that
the paramba—the object of the present suit—was not held under
alleged in the plaint, and the suit was dismissed in

the letting

regard to this property.
The present second defendant had in that suit set up the present
ﬁrst defendant as the jenmi and the person under whom he held,
but no issue was raised on that question, and the Court of First

alleged to be the lessee of the plaintiff.

In

the

present

suit

no issue

was settled,

but the question
of title, and

between plaintiﬁ and ﬁrst defendant is the question

second defendant is included as holding or professing to hold under

ﬁrst defendant.

defendant,

it

;

is,

There
therefore, no identity of the substantial issue in this
suit with that in the former suit nor, as regards plaintiﬁ and ﬁrst
is

a suit between the same parties.

a

is

not a matter in issue, which, having
former suit between
been directly and substantially in issue in
the same parties or in a former suit between parties under whom
The matter, therefore,

the present

parties

or any of them claim, was heard and ﬁnally

decided by the Court.

Neither under the ordinarily recognized principles upon which
of res judicata proceeds, nor under the somewhat

the doctrine

more comprehensive

rules of the

Civil

Procedure

Coda, could the

question be properly held to be res udicata as between plaintiff
necessary

party to the suit, as he

is

The second defendant

a

and ﬁrst defendant.
is

in possession under ﬁrst defendant.
We must reverse the decrees of the Courts below and remand
the case to the Court of

First Instance for

allowed with costs throughout.

retrial.

The appeal

is
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Instance expressly declined to discuss it. All that was decided
was that the present second defendant did not hold the property
now in dispute under the ﬁrst defendant in that suit who was

MADRAS SERIES.

VOL. V.]

APPELLATE
Before

Mr. Justice

11

CRIMINAL.

Innes and Mr. Justice Kcrnan.

MALAN

1882.

February 8.

against

THE QUEEN, *
Criminal Procedure Code, Section 278—Duty of Court toﬁz a dale in such can.

A

general

notice posted in a Sessions Court-house

will

that appeals

be

heard

for

only on the ﬁrst Court day after the date of presentation of the appeal is
with the requirement of Section 278 of the Code of Criminal
not a compliance

admission

time shall be ﬁxed within

Procedure, viz., that a reasonable
his counsel,

Judge of
South Arcot on December 12th, 1881, against the sentence of the
Joint Magistrate in Calendar Case No. 52 of 188], the Sessions
AN
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which the appellant,

or agent, may appear and be heard in support of the appeal.

appeal

having been

presented

to

the

Sessions

Judge, on December 14th (the date on which the appeal was ﬁled)
without ﬁxing any date for the hearing of the appeal, as directed
by Section 278 of the Code
appeal.

of Criminal

Procedure, dismissed the
,

_

The High Court, as a Court of Revision, having called for an
explanation of this procedure, the Sessions Judge (Mr. Nelson)
reported that it was his invariable practice, in the interests of
convicted persons, to take up every criminal appeal for admission
only on the Court day next
practice was perfectly
and presumably
a notice

after its presentation,

and that this

well known to the Pleaders of the Court

to the general public also, it being published

stuck up in a conspicuous place in the Court-house

that, in the present
Superintendent

by

; and

case, the appeal was submitted through

the

of the jail, and no Pleader or agent had at any
or to pray that the order

time appeared to support the appeal,

of rejection should be set aside and a fresh order made.

N0

Counsel were instructed.

JJ

The Court (Innes and Kernan,
delivered the following
JUDGMENT z—The Sessions Judge, in answer to Proceedings
of this Court, No. 36, dated

'

Revision

Case

68 of

Sessions Judge of South

16th

J annary

1882, reports that he

1882 in the matter of the proceedings
Arcot, dated 14th December 1881.

of

J.

H. Nelson,

THE INDIAN LAW REPORTS.
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Mann:
1’.

Tue Qusss.

did not ﬁx a time

as directed

[VOL.

V.

by Section 278, and that the prisoner

was in jail.

It

is to meet such a case that the agent of the party is entitled

to appear and that a day should be ﬁred.
The Judge says that a general notice is posted in his Court

stating that appeals will be heard for admission only on the ﬁrst
This practice is not a compli
Court day next after presentation.
ance with the Act.

There is no presumption that the lowest class of people who
A time is by law required to
cannot read know of this practice.
be ﬁxed in each case.
The Sessions Judge is directed

The order passed is set aside.
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to ﬁx a time and to rehear the appeal.

APPELLATE CIVIL.
Mr. Justice Innes

Before

ARMUGAM

1882.

and Mr. Justice Mitiusd'mi A yyar.

PILLAI

(Durunnm),

Arrnmm.

and

February 8.

SABAPATHI PADIACHI
Hindu law—Purchase

by decree-holder of family property

brother—Suit

undivided

(PLAINTIFF),

Rssrounssr.*
in execution of decree against

by brother to recmwr share—Rights

of

debtor only sold—

Nature of debt immaterial.
The property of an undivided Hindu family consisting of brothers having been
by one brother was sold in execution of a decree obtained against him

hypothecated

alone upon the hypothecation

bond and purchased

by the decree-holder.

Held in a suit by another brother to recover his share of the property sold, that
in the pro
was only entitled to the interest of the j udgment-debtor
the purchaser
perty sold and could not be permitted to prove that the debt for which the property
was sold was contracted for family purposes by the manager of the family.

in this suit having obtained a decree in 1875
against Anantha Padidchi, the undivided brother of the plaintiffs
in this and in Suit No. 849 of 1879, upon a deed hypothecating
Tum defendant

family property as security for money lent, executed by Anantho
Pad'idcht' only, brought to sale and purchased the land hypothe
cated.

J

" S.A. N0. 798 of 1881 against the decree of F. Brandt, District
udgc of Trichi
nopoly, reversing the decree of S. Ramusami Mudaliar, District Mﬁnsif of Ariyallir,
dated 20th

July

1881.

MADRAS SERIES.
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This suit and Suit N0. 849 were brought to set aside the sale Amman:
v.
so far as it affected the respective plaintiffs’ shares in the land sold.
Satin-rm.
The plaintiffs alleged division in 1867, but failed to prove it.
'

The Mﬁnsif dismissed their suits.
On appeal

it

was contended for the plaintiﬂ's not only that they

were divided, but also that, even

if undivided,

they were not

decree against their brother in 1875.

bound by the defendant’s

The material part of the judgment of the District
as follows :—
“

If the

entitled

plaintiffs are at libertyto take the second ground of appeal, and are held

on that to succeed, it is not so important to go into the question

It

or non-division.
on the

is true the plaintiffs did not, in the ﬁrst instance,

of division

put their case

I

ground now principally or at least equally relied on, but think they are
from taking this line now. The defendant in this suit

in any way debarred

not

had decree

the

against

plaintiﬂ‘s’

brothcr Anantlm Padidchi alone; it is true that

certain property liable, but it rests on the defendant

decree declared

to prove afﬁrm

that he is entitled to proceed against that property beyond

atively
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Judge was

extent of the interest to which his decree-debtor

is not entitled to do so unless

clearly

decree that not only his decree-debtor

it

is entitled.

and

above the

On the face of it, he

was decided in the suit in which he had

but also the latter’s coparcencrs

were

bound

by the act of the former as being the managing member of the family, and that the
liability was such that the interests of the other coparceners also were bound.
Now

contracted by his

in this suit to adduce evidence to prove
was for the beneﬁt

decree-debtor

this kind all those whose interests
and

it is sought

that the obligation

and binding on,

the other

to bind must be made parties to the

in a

that it is not open to a decree-holder
also should have been declared

of other coparceners

case of this sort afterwards

opportunity given to try and show that, in fact, the interests

to plead, and to have

I think,

of,

There are plenty of cases in which it has been held that in suits of

coparccncrs.

suit,

The question is whether it is to be

that decree shows nothing of the kind.

permitted to defendant

he guided in

If

this case.

the

liable : and by that rule

other coparceners

are not parties

I must,
to the

the decree sought to be executed is passed, how can they prove that,

suit in which

in fact, the person who proposed to bind their interests had no authority or necessity
As to saying that the decree-debtor Anrmtlm Padiéchi has been guilty of

to do so?

bad faith, that may be ; but there is nothing to show that, he was not, in fact, guilty
of bad

faith towards

his coparceners,in which case his conduct cannot be heldto
the interests of those persons.
It is on those who

make good his acts done against

deal with people having but a limited interest in property to ascertain

beforehand

they deal have power to bind more than their own limited
interest in such property: that this was so does not certainly appear on the face of
that those

with whom

the decree relied on in this casc ; even
unless

it

were

apparent

if it

did, it is doubtful whether

that the other coparceners

had

had

an

it would avail
opportunity

of

setting up their own case.

It
his

is said that
case, he

will

if opportunity

he not now given to the decree-holder

not be able to do so at all.

Opinion, make any diﬁerence.

It

to establish

Even if this is so, it will not, in my

is the decree-holder's

own

fault for not framing

THE INDIAN LAW REPORTS.
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his suit properly in the ﬁrst instance, and unless his claim is barred by time it may
a suit brought to have it declared that the interests of the plaintiffs also in

be that

the property hypothecated

I

Anyhow,

lower Court

consider

by their brother are liable,

that

I

cannot

do otherwise

would not be unsustainable.

than

now under appeal and make decrees in

reverse

plainth

the

decrees

of the

favor to this extent

that it is declared that, in virtue of his purchase at Court’s auction, the detendant in
interest in the property sold as his decree

this case became possessed only of such
debtor

Anantha

Padia'rhi

had therein,

and that he isto

that

extent

co-owner and

with the plaintiffs in these suits, and that it he wishes for partition of
that share, he must bring a suit for that purpose.
coparcener

It

is to be noted that this decision

because it is desirable
as to the

that Ammtha

goes on the assumption

two plaintiffs had undivided interests

and the

in this property, and on this ground and

that there should be no doubt in the event of further litigation

status of the parties

I

reoord that

I see no

reason to think that the Lower

Court was wrong in holding it proved that the brothers were not divided in interest,
and

the

plaintith

instance.

in

having failed on the ground put forward by them in the ﬁrst
do hear his own respective costs in the original suits;

I direct that each

the appeals the defendant
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The defendant

will pay the costs of the respective plaintiﬂ‘s."

appealed

High Court on the following

to the

grounds :—

That the District Court ought to have dismissed the plain
tiff’s suit when he failed to prove division, and ought not to have
1.

allowed him to change the character of his own case.
2.

That the District Judge was wrong in refusing to allow the
to prove that A-nantha. Padidch'i contracted the debt

defendant

for which the land was sold

as manager

of the family for proper

purposes.
Visvmuida

Ayyar for Appellant.

Gzirumzirti Ayyar for Respondent.

The Court (Inner and Muttusa'mi
following
JUDGMENT :—We

Ayyam,

JJ .) delivered

think the Judge has disposed

of this

the

case

The sale by Court auction could not pass to the
quite rightly.
purchaser more than the right, title, and interest of the defendant,
and the process of execution, which placed the purchaser in pos
larger amount of the property than was due to the
defendant, gave a. right of action to the plaintiff against the pur
The question of whether the debt was a. debt binding
chaser.
session of

a.

on the family, and one for which,

therefore,

if

the previous

suit

had been properly framed for the purpose, the plaintiff, the brother

of the debtor, might likewise have been made liable, could not be
entered upon in the present suit, in which the question is whether

MADRAS SERIES.
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the defendant has not been, by an error in procedure in execution,
-

.

placed in possession

of property to which the sale proclamation
and sale certiﬁcate could give him no title.
We dismiss the appeal with costs.

APPELLATE CIVIL—FULL BENCH.
Sir

Before

A. Turner, KL, Chief Justice, Mr. Justice
Kernan, and Mr. Justice Ki'ndersley.

Charles

REFERENeE FROM THE BOARD OF REVENUE UNDER
SECTION

46

OF THE GENERAL STAMP

Indian Stamp Act, 1879, Schedule
estates and mining

In

consideration

I,
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under a lease for ﬁfty years, together

of Clause 60 of Schedule

I

by deed for the residue of those

the transfer deed was to be regulated

by the

of the Indian Stamp Act, 1879.

THIS was a case stated by the Board of Revenue under Section 46
of the Indian Stamp Act, 1879, as follows :—
I
“ The
question to be decided relates to the valuation for stamp
duty of a document by which two coffee
land

leased

thereon

for

a

term

estates, opened out on

of years (ﬁfty) and the mining rights

also leased for a term of years (forty-eight), are trans

ferred for the residue of these terms, the consideration

being a

sum of £87,500.

“ The Collector’s
letter(a)

gives full particulars

of the transac

tion, and states also the grounds of his opinion that the instrument

'

7
Referred

Case No.

l of

I

1882 stated by the Board of Revenue.

deﬁnition of the term “ conveyance,"
(0) The instrument undoubtedly fulﬁls the
inasmuch as it is a transfer of property by way of sale ; the only question is whether
it is such a conveyance as the Legislature intended to exclude from the operation of
Article 21, and to treat as a mere transfer of an interest secured by a lease under
understood Messrs. Barclay and Morgan's contention, when they
Article 60.
in
argued the case before me personally, to be that there could be no conveyance
the legal sense of the term of leasehold property, inasmuch as the property must
revert to the lessor on the expiration of the period of the lease; in that case all
Had this been the
transfers of property held under lease must fall under Article 60.
intention of the Legislature, it would have been easy to say so in so many words,
and in that case they would not have worded the deﬁnition of conveyance so as to
does at present.
include transfers of leasehold property as it undoubtedly

I

blrﬂw-

13

REFERENCE

.
.
Vila“, ST???

with the mining rights therein, also held under

Held that the stamp duty payable‘on
provisions

duty payable.

of a sum of £87,600 two coﬁee estates, opened out on land held

lease fora term of forty-eight years, were transferred
'
terms:

U.

SAMPATHL

F

Acw

Clause 21, and Clause 60, Section 2—Tranafer of

riyhta held llﬂdﬂ‘ lease—Stamp

i
Annucm

-

.
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Ac'r, s. 46.

should

be treated as a ‘ conveyance ’ and

charged

[VOL-

V.

accordingly

with duty under Schedule I, Article 21. But, while expressing
this opinion, the Collector suggests that it may be open to doubt
whether so much of the consideration as is paid on account, not of
the surface rights on the estates, but of the rights to mine in the
land, should not be treated as a transfer and liable to duty under

Article 60 of the schedule.

The leasehold property, moreover, may be improved by the conversion of unculti
vated land into ﬂourishing estates, or by the erection of valuable buildings thereon ;
if the assignment of such property is to be regarded merely as a transfer of an
interest secured by a lease, the State will lose the stamp duty on the value of the

It is clear from the
property which has been created since the lease was granted.
of the Honorable Mr. Cockerell in his memorandum embodied in Board's
dated 29th September
1879, No. 2717, that Article 60 was never
Proceedings,
intended to apply to such cases. In the very case to which his comments relate, the
property conveyed was situated on land held under
Proceedings. dated 11th April
lease.
The Board have, in fact, already ruled that
and 28rd April 1881, Nos. 817and
when a document purports to transfer not only the
800.
mining rights in land secured by a lease, but also to
convey buildings thereon by way of sale, the instrument must be treated as a con
veyance and stamp duty levied on the full amount of the consideration
speciﬁed
therein.
The case submitted for orders in my letter, dated 16th August 1881,
No. 303, is diﬁ’ercnt, inasmuch as the mining rights were transferred before the land
had been utilised in any way, the rights assigned being identical with the interest
secured by the original lease.
On these grounds I am of opinion that the instrument should be stamped under
Article 21, Schedule I, as a conveyance.
Messrs. Barclay and Morgan urge that if
the Board accept my view on this point, the stamp duty should be calculated only on
the value of the buildings and improvements which they estimate at £5,000.
It is
probable that the consideration was determined chieﬂy by the supposed value of the
mining rights, and that the value of the surface rights constitutes but a small portion
of the whole.
I think that an assignment of mining rights can hardly be regarded
as a transfer 01 property on sale, and that the documents should be treated as liable
to stamp duty under Article 21 only in respect of so much of the consideration as
represents the value of the surface rights, a separate 5-mpee stamp being afﬁxed in
The value of the estates, as coﬁee estsiﬂ,
respect of the transfer of mining rights.
scan easily be ascertained by evidence or aﬂidavit under Section 30 of the Act.
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remarks

The question is a complicated one and I would suggest the advisability of address
ing the Government of India on the subject of these mining leases which do not
The amounts
appear tobe sufﬁciently provided for by the existing stamp law.
paid as consideration for mining rights are very considerable, and the question of
It the Board concur in
to the parties concerned.
stamp duty is one of importance
this suggestion,
will, if directed, furnish a memorandum setting forth the poinil
of ditﬁculty which have presented themselves in connection with the documents of
this nature produced at this ofﬁce for adjudication.

I

I

am
With reference to paragraph 8 of Messrs. Barclay and Morgan's letter,
unable to say whether Mr. Barlow's decision is applicable to the present case, as tho
document referred to appears to have been presented to him in person and his
decision to have been communicated to the applicant verbally, there being nothing
on record to show the grounds

of the decision.
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the Solicitors who presented the instru-

it

‘

transfer,’ and

ment for adjudication contend(a)
as such liable to duty under Article 60 and not under Article 21.
that

is only a

“ Lookingto
instrument

the nature of the transaction as expressed in the
that certain parties ‘ do convey and conﬁrm unto the

all that piece or parcel of land or coffee estate commonly
‘
called or known as the Palmerston Estate, &c.,’ and,
secondly,
all that piece or parcel of land or coffee estate commonly called or

said

as the Henrietta

Estate.’

*

*

*

‘

Together with all
lights, waters, and water-courses, rights, privi
and appurtenances whatsoever to
leges, easements, commodities
* * and ‘ all rights of mining for gold, &c.,
the said premises,’
known

commons, ways,

(a) You will have noticed that the document in question is a transfer of an interest
under two leases, viz., a lease of the surface lands and a lease of the mining rights.

There can be no doubt that both of these lenses relate to immovable property as
We understand that, in cases of a somewhat similar character, it
hasbeen held that where a transfer of property is by way of sale for a valuable
it comes under the heading of “ conveyance ” in paragraph 9, Section
consideration,
3 of the Act, and must necessarily be stamped as a conveyance under Article 21 of
But granting for the purposes of the argument that the instrument in
Schedule I.
follow that it must be
question is a conveyance, it does not, we submit, necessarily
stamped under Article 21, for that article prescribes the stamp only for conveyances
“ not being transfers under Article 60," and thus expressly excludes
conveyances
which as transfers are especially provided for under the latter article.
If it is contended that “ transfers ” in Article 60 (1))only applies to transfers which
are not on sale, then there would be no necessity specially to exclude the transfers
mentioned in such article from the operation of Article 2i, {or the mere deﬁnition
of conveyance given in paragraph 9 of Clause 3 excludes all transfers not on sale.
In a former interview with you, you gave it as your opinion that where land
demised by a lease had subsequently to such demise been altered. and improved and
buildings had been erected thereon, the nature of the property was changed and a,
transfer of such property should be treated as a conveyance.
If the Board should share your views and be of opinion that this document comes
under Article 21, and should be treated as a conveyance, because of such alterations
and improvements,
we should be prepared to pay an ad valorem duty on the convoy
ance of such buildings and improvements which are valued: at £5,000l
But we hope that the Revenue Board will take no such adverse view.
.
In support of our case we may state that Mr. Barlow, the Collector of Madras,
has lately held that an assignment of rights of cutting timber under several leases
come under Section 60, and certiﬁed that a. 5-rupee stamp was leviable.
The consideration
in that case was Rs. ll ,000, and the decision was made inthe early part of
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above deﬁned.

the year.

We are unable to see any distinction between this case and the one now submitted,
save only that in the one case the property in connection with which the transfer is
made is above the ground and in the other case beneath it. This would make no
as whatever is above or below the land is equally part of the land,
diﬁeronce,
maxim being “ Ceg'us est solum ejus est usque ad cmlum ct ad inferos."

the:

W'e should be obliged, in the event of the Board taking an unfavorable view of
our contention, by your forwarding our rcqucst that a case should be stated for the
opinion

of the High Court.

3

Rarsainvcn

u unaa

Sun

Aer, s. 46.
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Rename:
to have and to hold all the said lands, mining and other rights and
Imam Suns
,’ the Board are of opinion that the
Aer, s. 46. premises unto the said
document is a conveyance, and that

duty ad valorem upon the

full

it

is chargeable

with stamp

amount of consideration,

£87,500, under Article 21, Schedule

namely,

I, of the Indian Stamp Act.”

Mr. Grant for Messrs. Barclay and Morgan.
The Board of Revenue did not instruct any Counsel.
The Court (Turner,

C.J., Keman

and Kindersley,

JJ.)

deliv

ered the following
JUDGMENT :—The instrument submitted to us is an assignment
of rights created by certain leases. It is a conveyance, but it
is also a transfer falling under Clause 60 of Schedule
of the
Stamp Act, namely, the transfer of interests secured by leases.

I
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The stamp duty leviable is therefore regulated by the provisions
of that clause.

APPELLATE CIVIL—FULL BENCH.
Before

Sir

Charles A. Turner,

KL, Chief

Justice, Mr. Justice Innes,

Mr. Justice Ker'nan, Mr. Justice Kindersley, and Mr. Justice
Muttusdmi
1882.

February 20.

Ayyar.

REFERENCE FROM A DISTRICT JUDGE UNDER SECTION
49 OF THE GENERAL STAMP ACT.“
Indian Stamp Act, 1879, Section 24, and Claim 16 of Schedule I—Duty on certiﬁcate
of sale.
The stamp duty payable on a certiﬁcate

of sale is governed not by Section 24, but

by Clause 16, Schedule I, of the Indian Stamp Act, 1879.
Somblc :—That when property is merely sold subject to a mortgage it is not sold
“subject to the payment” of the mortgage debt within the meaning 0! Section
24 of that Act.

from the District Judge of South Malabar
under Section 49 of the Indian Stamp Act, 1879.
THIS was

a reference

The question referred was, “ Whether a certiﬁcate of sale is
to be stamped as a conveyance for a consideration equal to the
purchase-money
encumbrances

(Clause 16 of Schedule
are reserved.”

I) in

cases where existing

The reference was forwarded by the District Judge with the
following opinion :—

‘ Referred Case No. 1 of 1981 stated by H. \Vigram, Ofﬁciating District Judge of
South Malabar.

MADRAS SERIES.
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I

“ cannot say that should feel any doubt on the point but for the opinion of the Rsrsaxncn
Board of Revenue in their Proceedings of 6th July 1881 and 21st September 1881, in usnsa Sum
which they agree with the Registrar of North Arcot that,
Act, the existing encumbrance

must be treated as part of the consideration.

Proceedings appear to have been circulated
the Registrar of Malabar requested

Courts in accordance theremth.
opportunity of makingareference
submitted

reserves

encumbrances

25 rupees on No.

and

24 of the

Section

under

me

to

I have

This

to the

Those

to all Registrars for their glidance, and
issue

instructions to the Subordinate

refused to do, and

High Court.

I take

the

earliest

now

The sale certiﬁcate

of 60 rupees on No. 30, 200 rupees on No. 274,

“286, in all 275 rupees,

and the

was

purchase-money

108

According to the Board of Revenue the stamp ought to be calculated on the

rupees.
aggregate
Section
governed

amount of 383 rupees.

24 of the Stamp

But

I submit

that this view is erroneous, and that

Act has nothing to do with the question

by No. 16 of Schedule

which must

be

I.”

No Counsel were instructed.
The Judgment of the Full Bench (Tunw'r, C.J., Innes, Ker-nan,
Kindersley, and Muttusdmi Ayyar,
.) was as follows :—

JJ

“ Whether a certiﬁ
Judge refers the question
of sale is to be stamped as a. conveyance for a. consideration
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The District
cate

(No. 16 of Schedule
where existing encumbrances are reserved.”
equal to the purchase-money

If it

were necessary to determine

I) in

the construction of Section

24, we

should be inclined to hold that the view taken

Board

of Revenue

and 21st September

in their Proceedings, dated 6th
1881,(a)

cases

by the

July

1881,

is erroneous.

The stamp duty on a conveyance is assessed on the consider
ation for the conveyance.

A

conveyance may be made in consideration

ment of money or delivery of stock or of

a.

of

a.

present

pay

debt or of an under

taking in the future to pay money or deliver stock.
Code upon a
(a) A sale certiﬁcate han'ng been issued under the Civil Procedure
5-rupce stamp when property was sold for Rs. 451 subject to a previous mort
24 of the
gage of 2,500 rupees, the Registrar was of opinion that, under Section

Indian Stamp Act, the previous mortgage debt should be considered part of the
on 2,951 rupees.
The document
and the stamp duty calculated
before presentation
to the Registrar was taken to the Head Assistant Collector
under the provisions of Section 30 of the Stamp Act.
That oﬂicer endorsed on the
document that it was properly stamped.
The Sub-Registrar, before whom the
document was produced, considered himself bound by this certiﬁcate.
The Resolution of the Board of Revenue was as follows :—
“ The
Board agree in the view taken by the Registrar and consider the document
to be insuiﬁcicntly stamped.
“
The decision of the Head Assistant Collector being ultra ﬁre: was not binding
upon the Sub-Registrar.”

consideration

Ac'r, s. 49.
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Where there is such an undertaking the property is trans

Rsnnss'cs

Usnsa S'rsnr

A",

,_ 49_

[VOL. V.

.

ferred subject to the payment.

Where the property is under mortgage, the property is subject
to the charge, but the transfer is not necessarily subject to the
charge; it becomes

so

if it

be accompanied

by an undertaking to

discharge the mortgage.

This undertaking is in whole or in part the consideration.
Where there is no such undertaking, the mortgage debt
cannot be regarded as forming any part of the consideration for
the transfer.

The stamp duty payable on a certiﬁcate of sale is, however,
governed not by this section, but by the express provisions of
Clause 16, Schedule

I,

which declare the amount of the purchase
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money is the measure of the consideration on which duty is payable.

APPELLATE CRIMINAL.
Before

Hr. Justice

Innes and Mr. tht'ide Muttusa'mi Ayyar.

PULISANKI REDDI

1882.

February 24.

AND ornsas

against

THE QUEEN!
Criminal Procrdurr—Conriction on trial of

H persons

together charged

with distinct

oft-noes under Sections 290, 291 of the Indian Penal Code quashed.

Trial of
nuisances)

14 persons

together

Held an irregularity calculated

Tms

charged

with distinct offences (committing public

under Sections 290, 291 of the Indian Penal Code:
to prejudice the accused.

Convictions quashed.

was a case referred by the District Magistrate of Cuddapah

under Section 296 of the

Code

of Criminal

Procedure on the ground

that the conviction of the accused was bad in law.
The (Sheristadﬁr)

Second-class

Magistrate of Badve'l Taluk
together—9 under Section

charged 15 persons and tried 14- of them

290 and 5 under Section 291 of the Dalian Penal Code—each with

committing

a

public nuisance or repeating a public nuisance after

injunction not to continue the

'

same.

Revision Case No. 100 of 1882 referred by L. R. Burrows, Acting District
Magistrate of Cuddapah, in Calendar Case No. 74 of 1881, on the ﬁle of the Second
class Magistrate of Badvél.
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The Police sent in an occurrence report to the Magistrate to
the effect that some of the accused had received

PULIBANXI

from the (Tahsil Tax
dar) Magistrate, who had visited the village previously, a notice to
remove their dung-heaps.

Five of the accused were convicted upon their admission that
of manure in their backyards and
close to the village, and ﬁned 5 rupees or less, and in default sen
they had deposited cart-loads

tenced to undergo 5 days’ rigorous imprisonment.

Nine others were convicted

Of

under Section 290.

these,

0116

(11th accused) was said to have “washed his fundament on the
” and ﬁned Rs. 2, another “ to have made his
bank of the river
drain run

into his manure

pit

”

and ﬁned Rs. 2, and the rest

admitted having deposited manure in or near the village and were
ﬁned in similar sums.
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The District Magistrate was of opinion that notice of the Tah
sildar’s order was not proved, that the trial of the 15 persons
together were irregular, and that there was no proof of a public
nuisance or that any one was annoyed by the action of the 11th
accused, the probability being that his neighbours did likewise.
Counsel were not instructed.

The Court

(Inines

and

Muttusdmi

Ayya'r,

JJ

delivered

the

following
JUDGMENT z—The

Second-class

together and convicted
and the remainder

Nos.

Magistrate

tried

1, 4, 7, 9, and 13 under

14

persons

Section 291,

under Section 290, Indian Penal Code.

The District Magistrate submits

that in trying

14

persons

accused of distinct oﬁences at the same time, the Magistrate com
mitted an irregularity calculated to prejudice the accused.

We are of opinion that the accused persons must undoubtedly
have been prejudiced by the several charges having been disposed

of in one trial, and direct that the convictions

be quashed and the

ﬁnes levied refunded to the several accused persons.
Ordered accordingly.

0.
QUEEN.
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APPELLATE CRIMINAL.
Before Mr. Justice Innes and Mr. Justice Muttusdmi Ayyar.

THE QUEEN

1882.

February 24.

against

BOJ J IGAN . *
Lawful custody, Escape from—Indian Penal Code, Section 224—Cmtodyof

Village

Oﬁcerl.
Escape from the custody of a village watchmsn by a person wanted by the Police
on a. charge of theft and arrested on suspicion by the village watchman is no oﬁence
under Section 224 of the Indian Penal Code.
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The Queen v. M. Sinnadu

In

Pudiydchiﬂ) followed.

this case the prisoner

was convicted of theft and escape from

lawful custody (Section 224, Indian Penal Code), and sentenced
for the letter oﬂence to two months’ rigorous imprisonment.
The prisoner stole a cow and a. calf. Complaint was made to the
The village Talyﬁri (watchman), hearing
that the prisoner was wanted, arrested him, and, with the assistance
of the village Totti (village servant), kept him in custody. The
Police Station Ofﬁcer.

prisoner escaped and was arrested by the Police.
The District Magistrate referred the case for the orders of the

High Court

under Section 296 of the Code

of Criminal

Procedure

on the ground that the prisoner’s conviction on the second
could not be sustained.

The

Queen v.

count

M. Sinnadu Padiya'chi.(l)

N0 Counsel were instructed.
The Court (Innes and Muttuslimi A yyar,
following

JJ

delivered the

‘ Revision Case No. 94 of 1882, referred by W. S. Whit-aside, District Magistrate
0! North Aroot, in Calendar Case No. 253 of 1881, on the ﬁle of the Second-class
Magistrate of Vellore Taluk.
(l) Weir, p. 66. A prisoner caught stealing limes was brought by the owner to
the Village Magistrate who put him into the stocks and put the Talydri and Vetti
yen in charge over him. They went to sleep and the prisoner released himself.
Hold that the conﬁnement of the accused before conviction in the stocks was not
lawful custody (Madras Regulation XI of 1816), and that the village watchman was
not a Police Oﬂlcer within the meaning of Act XXIV of 1859, because he had not
been enrolled or invested with power under Section 11 of that Act.
Conviction for escaping from lawful custody annulled, 23rd September 1878.

MADRAS SERIES.
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JUDGMENT

:--The

23

Second-class Magistrate convicted the accused

of theft and escape from lawful custody.
The sentence of two months’ rigorous imprisonment awarded
for the latter oﬂ'ence must be set aside.

THE

ﬁlm“

Bonicaa'.

The custody of the ﬁfth and sixth witnesses—a Talyéri and a
Totti respectively—from which the prisoner is said to have escaped
was not a lawful custody, as the offence of theft was not committed

in

the presence of either of them (Criminal Procedure Code, Section

105,) and they are not Police Oﬁicers.

The Queen v.

ill. Sinuwdu
'

Pad-{yacht

Ordered accordingly.
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APPELLATE CRIMINAL.
Before

Mr. Justice

Innes and

BAPU

Mr.

Justice Muttusa'mz' Ayg/m'.

DALDI

1882.

February 26.

against

THE QUEEN.“
Criminal Procedure—Jurisdiction—Conversion

of goods at foreign port entrusted
Indian Part.

to be carried from and to a British

B entrusted with rice at M (a port in British India) for conveyance to C (also a
port in British India) took the rice to G, a port in foreign territory, and there sold
it. He was convicted at M of criminal breach of trust as a carrier under Section 407
of the Indian Penal Code.
Held that the Sessions

Court at M had no jurisdiction

the offence under

to try

the Code of Criminal Procedure.
Held, also, that no offence was committed

on the high seas so as to give

Court jurisdiction under 12 and 13 Vic., Cap. 96, extended by 23 and 24 Vic.,
83.

the
Cap.

sufﬁciently appear, for the purpose of this
report, from the Judgment of the Court (Innes and Muttusdmi
THE facts of this
Ag/yar,

No

J

case

JJ

Counsel were instructed.

UDGMENT.—-In this case the prisoner has been tried and con

victed of criminal breach of trust as
407 of the

Ind-tam.

a

carrier under

Penal Code, and sentenced to

'Appeal No. 3 of 1882 against the sentence of
South Canara, in Calendar Case No. 19 of 1869.

J.

W.

4

Section

years and 6

Best, Sessions

Judge

of

THE INDIAN LAW REPORTS.
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ersx.

V.

rigorous imprisonment and 500 rupees ﬁne, or, in default,
imprisoned for a further period of 15 months.

DALDI months’
l'.

[VOL

to be rigorously

The prisoner was originally tried for this offence in 1869, but the
High Court, on the 10th January 1870, ordered a retrial. Prisoner
however escaped as he was being brought back from the
nore

Jail

Canna

and has only lately been rearrested.

The evidence for the prosecution tends to show that certain
rice was entrusted at Mangalore to prisoner, who was the tindal
of a pattimar, for conveyance to one Ke'snva Naz'ck at Oalicut.
After

prisoner

Calicut,

In

got

to sea,

of taking his pattimar to

instead

he went off to Goa and there sold the rice.

it was held by the High Court
that
the
deviation
of prisoner from his course
assuming
took place beyond a marine league from the shore, the Court with
as formerly tried,

the case,
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that,

under certain

local jurisdiction

would,

have jurisdiction

over the offence

if

English

Statutes, only

there had been a complete

of the property at the time and place of the deviation,
to convert or

conversion

since deviating from the course with intention
misappropriate,

though sufﬁcient

under the

the offence, would not satisfy

to complete

Indian Penal
the English

Code

Statute

creating the oﬁence of larceny by a carrier. The actual conver
(breaking bulk, &c-) was found to have taken place at Goa.

sion

This being foreign territory, the ordinary jurisdiction of the
British Indian Courts was excluded, but the Sessions Judge of
Mangalore

had power to give himself jurisdiction over the oﬁence,

in foreign territory, by recording an order
of 1849. The High Court ordered a retrial as the

though committed
under

Judge

Act

I

had not thus given himself jurisdiction.

was prevented by the circumstances

But the retrial

already adverted to.

The Sessions Judge, before proceeding to retrial of the prisoner,
recorded proceedings to the effect that Section 67 of the present
Criminal Procedure
the offence

Code appears to

was committed

at Goa,

give him jurisdiction though
that it is very doubtful if

of to-day has any power to give himself jurisdic
tion to try oﬁences under the repealed Act I of 1849, but that,
in order to be on the safe side and avoid, if possible, the neces
the Judge

sity for a third trial in this case, he had proceeded to record a
formal order giving himself jurisdiction over the offence in ques
He added, “ This formality together with the provisions of
tion.

MADRAS SERIES.
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Section 70 of the present Code will,

as appeared

present

Bbv

be sufﬁcient to prevent

trial also being set aside."

the present

If,

I trust,

25

Tue Qussx.

in the former case and as the evidence in the

case shows,

67 of the Procedure

the oifence was committed
0'0ch

at Goa, Section

cannot give jurisdiction

as supposed

That section is part of a Code of Proce
committed in British India.
It

by the Sessions Judge.

dure for the trial of offences

extends to the whole of British India, but cannot give the Courts
jurisdiction over offences committed beyond the limits of British
India.
The words “journey or voyage ” spoken of in it do
not include a voyage on the high seas or in foreign territory, but

in their meaning

are conﬁned

territories of British
ham

Canal; nor

Lidia,

to a journey or voyage within the

as down the Ganges or the Buck-ing

can Section

'70
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of the Procedure Code render the
that the Court had not jurisdic

trial eﬂectual

notwithstanding
olfence.
That section as well as Section 67 has
relation only to a trial of an offence committed in British India,
in which the only defect is that some Court in British India,

tion over

the

other than the

Court which

jurisdiction over the

tried the charge, had local
Act of

actually

I

Nor can an order under

oﬂ'ence.

Judge jurisdiction or validate the trial. That Act
by Act XI of 1872, and that latter Act has been
again repealed by Act XXI of 1879. This latter Act admits of
proceedings being taken in British India in such a case only on

1849 give the
was repealed

the condition that the person
of Her Majesty and

charged

is a native

Indian subject

Political Agent of the Foreign
State has given his sanction to proceedings being taken in
British territory (Section 9, Act XXI of 1879).
that

the

As ruled by this Court in the former
the
the

proceedings

in 1869,

if

intention to commit the oﬁence and the act of deviating from
course with that intention took place upon the high seas, but

the act

of conversion

did not take place till Goa was reached,
on the high seas so as to give the

there was no oﬁence committed
Court jurisdiction under
23 and 24

Vic.,

12 and 13

Vic., Cap. 96,

as extended

by

Cap. 88.

We are of opinion that the Judge had not jurisdiction

in the

circumstances to try the case, and that the trial cannot be upheld.
The conviction

and sentence must be set aside and the proceed

.

DALDI
0.

4

Biro

DALD!
U.

THE QUEEN

26

THE INDIAN LAW REPORTS.

ings quashed.

It

[VOL.

V.

will be open to the Court to move the Magis
under Act XXI of 1879.
The prisoner

trate to take proceedings
must be discharged

from jail.

Ordered accordingly.

APPELLATE CRIMINAL.
Before

Mr. Justice Kernan

and

THE QUEEN

1882.

February 27.

against

BOMMAYA CHETTI
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Mr. Justice Kindersley.

sun ornsas.‘

Indian Arms Act, 1878, Section 29—Prwious sanction of the District Magistrate when
necessary—Holder of licemc to kill wild beasts not bound to take out sporting Iianm
if he kills for sport.

In

a district where bison are notoriously in the habit of injuring crops, a license

under Form

XI,

Rule 16, of the Indian Arms Act (1878) rules (to kill wild beasts

which injure crops) justiﬁes the holder thereof in shooting bison for the sake of
sport

without taking out a sporting license

under Form

VIII,

Rule 13, of the

same rules.

IN Calendar

Case 35 of 1881 the Head Assistant Magistrate of

South Oanam convicted

and ﬁned the second, third, fourth, and

19 (2) of the Indian Arms Act, 1878,
the ﬁrst three for going armed for the purposes of sport, being

sixth accused under Section

licensed to possess arms for the destruction

of wild animals,

and

the last accused for being in possession of a gun without being
licensed.

The second, third, and fourth accused admitted that they went
armed for the purpose of sport on this occasion, i.e., to shoot bison,
and that they had no license under Form

VIII,

Rule

13,

of the rules

made by the Governor-General in Council under Section 17 of the
(see Gazette of India, March 8th, 1879).
The sixth accused admitted he had no license and pleaded

Act

ignorance.

‘ Revision Case No. 72 of 1882 referred by J. Sturrock, Acting District Magistrate
0! South Canara, in Calendar Case No. 35 of 1881, on the ﬁle of the Head Assistant
Magistrate of South Canara.

MADRAS SERIES.
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The District Magistrate considered the convictions

illegal and Tm: Glenn

referred the case, with the following remarks, for the orders of the

High Court :—
“

Under the terms of the licenses held by the said convicted persons

it seems to be quite clear(a) that they had full authority to drive a
jungle and shoot a bison, and this is all that is proved against them.
Bison are notoriously in the habit of injuring crops, and the fact that

it

was

“sport”

to the accused to go out after

make unlawful an act which was in

them cannot,

I

think,

itself lawful within terms of the

licenses held by them.

“As regards the other
in his possession

accused

who has been found guilty of having

two guns contrary to Section 14, Act

XI of

1878, and

punishable under Section 19 of the Act, the conviction is open to the
objection

that the prosecution was instituted

by the latter part of Section
No Counsel were instructed.
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enjoined

29 of the

The Court (Keman and Kimle'rsley,
JUDGMENT :—The

Head

Assistant

JJ

.)

without

the sanction

Act.”

delivered the following

Magistrate

convicted

Act
of Act

second, third, and fourth accused, under Section 19 of

the

XI
XI

of

of
going armed in contravention of Section 13
in that, being licensed to possess arms for the destruction of
wild animals, they went armed for purposes of sport, and the sixth
1878, of

1878,

under the same section for being in possession
contrary to Section 14 of Act XI of 1878.
accused

of arms

The District

Magistrate submits that the second, third, and
fourth accused were authorized to drive a jungle for bison, inas
much as bison are notoriously in the habit of injuring crops, for
the protection of which the license to carry arms is granted,

and

that the conviction of the sixth accused is illegal, inasmuch as the
Collector’s

sanction

Section 29 of

Act

for the prosecution

XI

was not obtained under

of 1878.

(a) Rule 16 of the Arm Act Rules—Licenses for possession of arms and ammunition
without fee, and for a term of ﬁve years, to persons
may be granted in Form
who require arms for the destruction
of wild animals which do injury to human

XI

Such license will be valid only in or on the immediate
beings, cattle, or crops.
conﬁnes of the district for which it is granted.
It will be subject to the conditions
that the license and the weapon it covers is shown once a year, between the 15th
and the 31st December, to the nearest Magistrate; that the weapon
becomes conﬁscated to Government directly it is sold or seized in execution of any
debt; and that such weapon is carried only on occasions when it is to be used bomi
{or the destruction
Holders of licenses under this rule must
of wild animals.
not go armedin railway carriages, to fairs, religious processions, or other public

November

M

assemblages.

0.

Beware.
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Tn!

anic
T.

BOIHAYL.

The High Court, concurring
the

quashes

conviction

with the
the

against

District Magistrate,
third, and fourth

second,

accused, and directs that the ﬁnes levied be refunded
been paid.
the

With

V.

[VOL

if they

have

regard to the conviction of the sixth accused,

also agrees with the District Magistrate and

High Court

aside the conviction,

sets

and directs the refund of the ﬁne imposed if

it has been levied.

APPELLATE CRIMINAL.
Mr. Justice

Before Mr. Justice Inncs and

Muilusa'mi

Ayyar.

KUN HUS 5 A

1882.
| February 28.

against

ﬁn:
Section

of transportalion

in default ofpaymenl

illegal,

59 of the Indian Penal Code does not authorize

portation for the imprisonment

ql'

Indian I’enal Codr, Section 59—Seulmr0

the substitution

to which a Court can sentence an offender

of trans
in default

of payment of ﬁne.

IN this

case the Sessions

Judge of North Malabar found the

appel

lant guilty of—
theft-—

after

a

(3) Dacoity—Section 295

;

dwelling—Section 380
;

(2) Theft in

a

;

(1) House-breaking by night with intent to commit
Section 4-57 of the Indian Penal Code

previous conviction for house-breaking by night with intent
3

to commit theft (Section 75 of the Indian Penal Co/lc and Section
of the Whipping Act), and sentenced him to undergo transportation
years and to pay a ﬁne of 300 rupees, and,

further transportation for
On appeal

to the

3

for

9

in default,

to

years.

High Court

the

Government

Pleader (Mr.

Shepherd) appeared in support of the conviction.

The prisoner was not represented by Counsel.
The Court (Innes and Mullusdmi Ayyar,

JJ

delivered

the

following

'

Appeal No. 600 of 1881 against the sentence of J. \V. Reid, Sessions Judge
North Malabar, in Case No. 29 of the Calendar {or 1881.

of
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JUDGMENT :—-The

appellant

29

is satisfactorily identiﬁed as one

of those who took part in the robbery by the ﬁrst three witnesses
for the prosecution, and their evidence is corroborated by the
wound

It

on his ﬁnger.

appears further from the

Kcsnussa
I‘.

Tm: Qussx.

evidence

that more than ﬁve men were concerned in the robbery. As to
the sentence, we are inclined to think that it is not good in law,

in

so far as it directs transportation for three years in default of
payment of ﬁne. It appears to us that Section 59 only enacts a
general rule to the effect that in the case of offences for which

no transportation is specially mentioned as a punishment and
which are punishable with imprisonment for a term of 7 years or
it is competent to the Judge to substitute a sentence of
transportation as asubstantive sentence for that of imprisonment.
upwards,

therefore, the sentence requires to be revised, and we

direct that the Sessions Judge do pass a revised sentence
punishment to be inﬂicted in default of payment of ﬁne.

as to the

In

other

respects we dismiss the appeal.

Ordered accordingly.

APPELLATE CIVIL.
Brfore Sir Charles

A. Turner, Kt., Chief Justice,
.Z'lfr.

KUMARAVE’LU

AND

and

Justice Inncs.

omns (Fmsr,

Dnrm'nms),

Tman,

sxn Founrn

and

VI’RANA GOUNDAN

axn ANOTHER

Pmrnrirrs),

competition

Tnnm

(SECOND AND

Ilssroamssrs.*

Hindzi Iaw—Survcsaion—S!rpmothmipand

In

hay-sislrr, right: of.

with a sapinda of the deceased. neither a half-sister nor a stop

mothcr can succeed according

to the Mit‘ksharﬁ.

‘

I

Mr.

I

THE facts and arguments in this case appear from the Judgment
of the Court (Turner, C.J., and Inner,

J

1879.

Feb. 10, 24.

ArrnLLAN'rs,

.).
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“'e think,

Shepherd for Appellants

Bha'shyam Ayyangiir for Respondents.

. SA. No. 565 of 1878 against the decree of K, Kn'stnnsawmy Ran, Acting Sub
ordinate Judge at Madura, reversing the decree of G. Newasimulu Nay udu, District
Munsif oi Tirumangalam, dated 19th August 1878.
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Kunasvﬁu:
v.

Vl'asss
German.

[VOL

J oneness—In this case ﬁrst plaintiff, the father

V.

of second and

of the great-grandfather of the
deceased person, Idali Goundan, to whom he claims to be entitled
Idali Goundan’a grandfather and plaintiﬁ’s father
to succeed.
third plaintiffs, is the grandson

were divided.

His father

had three wives, of whom the ﬁrst wife

(Idali Goundan’s mother) are dead. The third wife
and two daughters of the ﬁrst, who are ﬁrst and fourth defen

and the second

The second and ﬁfth defendants are the respective
of ﬁrst and fourth defendants, and third defendant is

dants, survive.
husbands

the brother of second defendant.
resisted

The ﬁrst and fourth defendants
ﬁrst

the claim on the ground that

defendant,

the half

sister of deceased, was the legal heir.

The District Munsif dismissed plaintiﬁ’s claim on the ground
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that the surviving stepmother of deceased excluded plaintiﬁ.
On appeal the Acting Subordinate Judge was of opinion that
a stepmother

is not entitled to succeed to her stepson, and that

ﬁrst plaintiff being a sapinda of deceased, he and his sons were
entitled to recover the estate.
The grounds of second appeal are that there is no evidence to
of the ﬁrst plaintiff as set forth in the plaint;

support the claim

and that even upon the ﬁndings of the Courts below the plain

tiﬁs are not the nearest heirs of deceased.
The arguments addressed

to us in appeal, however, were con

of the superior right of the stepmother
half-sister to that of the ﬁrst plaintiﬁ.
ﬁned to the question

or

The right of the half-sister to succeed is put forward as an
alternative, in case the Court should decide against the stepmother,
but we may at once say that, in competition with the claims of one
who is a sapinda

to deceased, though divided,

succeed according

to the law generally recognized

in the Presi

dency of Madras.

[See Kutt-i Ammlil v. Radclm'stna

Aiyan.]

It was

contended from paragraph

14

of Chapter

a sister

IV of the

cannot

(1)

Smriti

Chandrika, in which the author quoting a text of Vishnu says that
mother includes stepmother ; that the word molher, when used or
implied in passages relating to the succession of parents to the
But in paragraph 14.- of Chapter
author of the Smriti Chandrika is dealing withltheh'ights

son, also includes a stepmother.

IV the

(1) a

m.n.o.a.,

as.

MADRAS SERIES.
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of sons after the death of their father, Kuunu'ﬁm;
v
in which all the widows being on an equal footing as regards him
Vr'ass's
of

on a partition

widows

And

are entitled equally to share.

though,

if

necessarily,

there

families by several wives, each of those wives is a step
mother to some of the sons, they are all properly designated by

be several

the general term “mothers.”

The sons are assumed to be effect

ing the partition, and the injunction to give the widows a share

“

speaks of them as

in special regard to the relation in

mothers,”

which they stand to those who are dividing the property and to

is addressed.

But from the equal right of
to a share in, or maintenance out of, the estate of their

whom the injunction
co-widows

husbands, no conclusion

can properly be drawn that in right of

succession to the sons of their husbands they
footing.

III,

father as immediate
mother

is

to the son shows that the natural

successor

intended in that passage and that the stepmother

be postponed

A Full

to the father.

Bench

would

decision of the

High

Court of Calcutta in 1864, upon a case governed by the Mittkshara

C.J., L. S. Jackson,

JJ

p.

653 Vyavastha

Shumbhozmath Pundit, Levinge

decides against her right to succeed.

Chandrika, vol.

I;

and E. Jackson,

.),

law (Peacock,

see also

S.A. No.

(See

163

of

1874.)

The cases upon Bengal law, founded upon the clear language of
the Dayabhéga, are also necessarily adverse to it.
(See also the

sapinda, a stepmother

cannot

succeed to the estate of her step

she does not participate in the offerings of the stepson to

not sapinda

connected by the funeral cake

therefore

(Ch. XI,

in the sense of being
Sec.

VI,

para.

3,

She

his father.

is

son

is

it

at p. 323, vol.

I,

Marley’s Digest.) And whether
we regard the principle of succession adopted in the Dayabhaga
clear that, as against a
or that adopted in the Mitaksharé,

cases quoted

;

Daya

is

she sapinda or of one body with her stepson in the

bhéga), nor

Mitakshara

sense.

(See as to this p. 174, West and Biihlc-r, new

edition.)
Subordinate

Judge has come to

clusion in his careful judgment that the existence
mother

right con
of the step

a

We think the
is
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Sec.

are all on an equal

The very reason assigned in the Mitaksharé, Chap. II,
Arts. 3-5, for the preference of the mother over the

no obstacle to the plaintiff succeeding, and we dismiss

the second appeal with costs.

Gousnm.

THE INDIAN LAW REPORTS.
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APPELLATE CIVIL.
Before

Sir

Charles

A. Turner,

Kt, Chin

Justice, and Mr. Justice

Kinderslcy.

MUTTAMMAL (Dsrsxnmr),

1882.

Fehr uary 13.

Arran'r,

and

VENGALAKSHMIAMMAL

(Punrrirr), Rssroxnmr.‘

Hindu' law—Saturnion—StrpmotM—I’alornal

A Hindﬁ

stepmother

is not

grandmother.

entitled to succeed to a deceased stepson beforea

paternal grandmother.
Kumaravelu
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Tun

v. Virana Goundanﬂ) approved.

plaintiff as paternal grandmother of Beta Submmdn'iam,

deceased, sued the defendant, the stepmother of the deceased, to
recover the deceased’s property in her possession.

The Lower Court, following Kmnararelu v. Virana G0undan,(l)
decreed for the plaintiff.
Defendant

appealed.

The Subordinate Judge conﬁrmed the decree.
The defendant appealed to the High Court.
Hon.

for Appellant.
Bha'shyam Ayyan-ga'r for Respondent.
The Court (Turner, C.J., and Kimlersley,
Rzima,

Ra'u

J.)

delivered

the

following
JUDGMENT :—This Court, in Kumururelu v. Virana Goundan,(ll
assigned reasons for holding that a stepmother

cannot claim the

position of a mother in succession to a son.
We are not prepared to dissent from that conclusion.
the stepmother

bly

she

may

can, under any circumstances,
do so as a bandhu—she

priority to the paternal grandmother

is not

If,

then,

succeed—and possi

entitled to do

so in

whose place in the line of

heirs is distinctly declared.

The appeal fails and is dismissed with costs.

.

the decree of R. Vasudeva Mu, Subordinate Judgﬁ
S.A. N0. 624 of 1881
of Negapatam, conﬁrming the decree of T. Kanagasabhai Mudaliar, dated 6th April
1881.
(1)

Ant:

p. 29.
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VOL. 7.]

33

APPELLATE CRIMINAL.
Before

Sir

Charles

A.

Turner,

KL, Chief Justice,

and

Mr. Justice

Muttnslimi Ayyar.

WARD

1880.

May 6.

against

THE QUEEN.“
Jurisdiction of Judicial Commiaaionm' ofll'yaore over European

British subjects—Power

A European British subject committed by a Justice of the Peace in Mysore for
trial by the Judicial Commissioner of Mysore on a charge under Section 348 of the
Indian Penal Code was convicted on 10th March 1880 :
and conviction were illegal.

Held that the commitment

Quwrc whether, when a. European British

subject in Mysore, being a Christian, is
with death or transportation for life, a commit
ment to the High Court at Madras would be legal.

accused of an offence not punishable

Tnls was an application to the High Court under Section
, .
of Criminal Procedure.

81

of

the Code

The petitioner having been convicted

by the Judicial Com

missioner of Mysore under Section 348 of the

IndianPenal

Code

and sentenced to imprisonment and ﬁne, prayed that he might be
brought up for trial before the High Court on the ground that
he was not in lawful custody, because, being a European British
subject, he had been committed for trial to the Court of the

Judicial

of Mysore, instead of to the

Commissioner

High Court

at

Madras.
Johnstonc and Cooper Abbs for the Petitioner.

for the Government

of Mysore.
The Court (Turner, C.J., and Muttitsdmi Ayyar,
Me'nakshayyar

the following

J

.,)

Mr.
Mr.

delivered

_

of the Government

of British India
to makelaws and exercise jurisdiction over British subjects out
side British India. but within the territories of Princes or States
JUDGMENT z—The powers

No. 143 of 1880 against the sentence of J. D. Sandford, Judicial
of the Calendar for 1880.
of Mysore, in Session Case No.

6

Petition

Commissioner

l

.
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ofJustice of the Peace to conunit.

THE INDIAN LAW REPORTS.

[VOL. V.

in India in alliance with the British Government,

are declared in

34

Wum
0.

Tan Qunns. and regulated by English Statute Law.
By the Indian Council’s Act, 186] , power

was given to the
Governor-General in Council at meetings for making laws and
regulations to make, inter alia, laws and regulations for European

British

being servants of the Government of India
within the dominions of Princes and States in alliance with Her
subjects,

Majesty.

By

28

Vic,

Cap. 17, this power was enlarged so as to

enable the same authority to make laws for all British

subjects

of Her Majesty in the places before mentioned ; and the doubts
which had arisen as to the power of the same authority to make
laws binding on Native Indian subjects in the same places
set at rest by 32 and 33

Vic,

were

Cap. 98.

The Foreign Jurisdiction and Extradition Act, 1872 (XI of 1872),
of these powers of legislature which
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was passed in the exercise

on the Supreme Legislature of British India.
Its main object was
by the statutes to which we have referred.

had been conferred

to consolidate and amend the law relating to oﬁ'ences
beyond the limits of

Brilish India by

committed

British

subjects as
Section
the Indian legislature had been empowered to deal with.
such

Governor-General to appoint any European
British subject in the dominions of Princes and States in India,
in alliance with Her Majesty, a Justice of the Peace, and declared
the

6 authorized

that any Justice of the Peace

so appointed

should

have

all

the

powers conferred on Magistrates of the ﬁrst class who are Justices

of the Peace and European British subjects, by any law for the
time being in force in British India relating to Criminal Pro
cedure, and

it

also provided that the Governor-General in Council

might direct' to what Court having jurisdiction over European
subjects any such Justice of the Peace was to commit for

British
trial.

Section

Criminal

8

the law relating to offences and to
in force in India to all British subjects,

extended

Procedure

But this provision did
European and Native, in Native States.
to
confer
jurisdiction, directly or indirectly, on any
not operate
it merely introduced the laws deﬁning offences and pre
scribing punishments for such offences and regulating procedure.

Court

;

Act, 1879, re-enacted these provisions.
By Statute 28 Vic-, Cap. 15, the Governor-General in Council
was authorised to empower any of the High Courts, established

The Foreign Jurisdiction

VOL. V.]
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under 24 and 25 Vic., Cap. 104, to exercise all or any portion of

of the dominions

India in alliance with Her Majesty

as

the Governor-General in

The Governor
might from time to time determine.
in Council by Notiﬁcation 178 J. (F.D.), dated 23rd

Council
General

September 1874, in the exercise of the powers conferred
by this

statute,

empowered

on him

this Court to exercise

original and
subjects of Her

criminal jurisdiction over Christian
Majesty, being European British subjects, in the country of
Mysore, and by Notiﬁcation 179 J. (F.D.), dated 23rd September
appellate

1874-, Justices of the Peace within the territory of Myso're were
directed to commit for trial to this Court such European British
subjects, being Christians, as are required by Act X of 1872 to
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be committed to a

High Court.

Bya Notiﬁcation,
Foreign

Department,

Judicial

Commissioner

dated 27th

August 1879, N0. 236

the Governor-General

declared

should exercise the powers of a

I.—J.,

that

the

High Court

under the Code of Criminal Procedure, and empowered the Chief
Commissioner to direct that the criminal jurisdiction of any Ses
sions

Judge

should be transferred

to the

Judicial

Commissioner

either wholly or in respect of a particular case or class of cases,
due.

The Governor-General in Council could not by notiﬁcation
Judicial Commissionera High Court for the trial of

create the

European British

subjects; and the Chief Commissioner

not transfer from a Sessions Judge to the

Judicial

could

Commissioner

The
any jurisdiction which the Sessions Judge did not possess.
Chief Commissioner, on the 25th September 1879, professing to
act under the Notiﬁcation of the 27th August

1879, transferred
of the Sessions Judge of Nandid'riig, in
reference to proceedings against European British subjects, to the
But the Sessions Judge of Nandidrﬁg
Judicial Commissioner.
the criminal jurisdiction

is not shown, either personally or in virtue of his ofﬁce, to have

enjoyed any jurisdiction over European British subjects under
any law emanating from British authority.
Neither by the notiﬁcation of the Governor-General nor by
the notiﬁcation of the Chief Commissioner

missioner acquired

1‘.

of Her Majesty, Tan Qvua'.
of Princes and States in

its jurisdiction in respect of Christian subjects
resident within such

WAR!)

Judicial Com
High Court or a

has the

jurisdiction either as a
Session Court over European British subjects, being Christians,
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while the committing ofﬁcer is not shown to have authority to
commit such persons for trial to any Court other than to this Court.
We must therefore declare that the petitioner cannot legally
be detained under the warrant of the

Judicial Commissioner, and

The petitioner will be taken
back to the Court of the Justice of the Peace by whom he was

the commitment

to be dealt with according to law.

committed
ofﬁcer

must be set aside.

will

take account

already undergone,

The committing
has

the petitioner

and We are bound to observe that,

more be proved than the
established,

of the conﬁnement

Judicial

Commissioner

the offence could be more than

if nothing

considered

adequately

was

punished

by the Magistrate.
could legally be made to

it,
it

Although this Court would have power to try,

if acommitment

Justice
this Court.
The

may be doubted whether the

could commit the petitioner to
terms of the Notiﬁcation 179 J. 23rd September 1874, direct him
to commit to this Court such

British subjects,_ being
of 1872 to be committed to

European

Christians, as are required by Act X
High Court. That Act requires only that such European British
subjects should be committed to a High Court as are accused

a

of oifences punishable with death or transportation for life. If
we adopt this—the apparent construction of the Notiﬁcation No.
179 .—the Governor-General has not directed to what Court the
to commit in cases

in which

a

Justice of the Peace

is

J

European

Criminal Jurisdiction

is

subject, being

a

Christian,
accused of an offence not
or
for life.
with
death
But inasmuch
transportation
punishable
as this Court has been duly constituted a Court of Original

British

to take cognizance

of offences committed

a

it

may be that in
by European British subjects, being Christians,
direction
commitment
of
to this Court
the absence
any special

would be

a
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APPELLATE CIVIL.
llfr.

Before

Mr. Justice

Justice Innes and

GURUSAMI CHETTI

m

omens

Muttzwdmi Ayg/ar.

(Dmmms),

i

1881.

June 3.

APPELLANTB,

“"1

SAMURTI CHINNA MANNAR CHETTI

113.55%?

(PLAINTIFF),

RESPONDENT.

GURUSAMI CHETTI

m

(Dsmmm),

ornsss

i

APPELLANTB,

In

Appeal
No. 30.1i

a“ d
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SADASIVA GHETTI mo

omens (PLAINTIFPS),

Rssrounsxrs.

HEmlri fatherfor

Decree against

j

bond ﬁde trading debt—Attachment

of undivided son’s
property—Suit to declare son’s property liable forfathcr‘s debt—Remedy exhazuted.
V. and his three infant sons constituted an undivided trading Hindﬁ family in 1875

V.

when part of the family property was sold to pay a trading debt of

In February

V., at

1877

the request of his wife, as compensation

to his sons for

in the property sold, bond ﬁde assigned to his sons his share

the loss of their interests

in a house No. 9, A. Street.

In October

and November

1877 M.

and

bondﬁde trading debts and issued execution

S. each obtained

mother of the infant sons intervened and the attachment
were referred to a regular suit to establish

In January

V.

1878

was declared

M. and S. respectively

decrees against

against the house No. 9,

A.

Street.

was raised, and

it

sued to have

Held, reversing the decree of Kernan,

V.

The

M. and S.

their claims.

insolvent.
that the house N o. 9, A. Street

declared

was liable to be attached and sold in satisfaction of their decrees against

against

V. for

had exhausted their remedy

J ., that

V.

the Plaintiffs by obtaining decrees

and that a second suit against

the sons of

V.

was not maintainable.
Ilemendro Uoomar Mullick v. Rajcndro

not

declare

against

J.

Lall

Moomlwe

(1) approved.

The decision in Girdbaree Lall v. Kantoo La]! (2) does
that a Court is to sell the son's property in satisfaction of a decree

Per Mutlrwa'mi Ayyar,

the father during the father's life.

Tues]; were appeals from the decrees of Kcrnan,

J

.,

in Suits Nos.

452 and 503 of 1878.

‘

Appeals

28 and

30 of 1880 from the decrees on the Original Side of the High

Court.
(1)

I.L.R.,

a 0111., 353.

(2)

L.R.,

1

I.A.,

s21.
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The facts appear sufﬁciently for the purpose of this report from
the following judgment of
KERNAN,

J .-—“ These

cases have stood over,

in order that

I might

see whether certain questions of law, as to the liability of a son
and his share in ancestral property for his father’s debts in the
lifetime of the latter, before the Full Bench, (1) aﬁected these

I

think that the judgment in these cases must depend
on considerations
not involved in those cases before the Full
cases.

Bench.
These cases were by consent

tried together

and the evidence

given in one case applied to the other, as they each involved the
same consideration.

In

each case plaintiﬂ' asks that certain house and two pieces of

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

ground known as No. 9 Armenian Street, being ancestral property
of the defendants 2, 3, 4, and their father Virardgava Chetti shall
be declared liable to the debts of the plaintiff in each case, and

that an assignment by Virardf/ava. of his share in such ancestral
property to the defendants 2, 3, 4- shall be set aside as fraudu
lent against the plaintiifs who are creditors of the said Vimrdgam.
There is scarcely any controversy

as to the

facts, and

it is not

necessary to do more than give generally the result in fact of the
evidence in detail.

S. G. Chetti, the grandfather of the defendants 2, 3, 4, that
is, the father of their father, died upwards of twenty odd years ago,

After his death, that
having realized a large property in trade.
is, on the 21st of May 1860, his three sons including Virardgava
The house
(the father of defendants 2, 3, 4) divided his property.
and ground No.9, Armenian Street, and a house No.
Mootheappen Street,

and also a house in Pondicherry,

17,

other property, value in all about Rs. 50,000, fell to his son

N0.

rrigavai.

19

Vurda

and some

Vim

did not belong to their father, but was built out of
as value for Rs. 17,000 of the

his property and given to Virardgava
assets.

The income derived

from

N0.

9

was

225 rupees

per

month and Rs. 40 or 50 per month from N0. 17, quite enough, no
doubt, to sustain in comfort Virardgava and his wife and the defend
ants 2, 3,
9, and

7

born, and aged at the date of this Suit 15,
After the division Vimnigava for
years respectively.
4-

afterwards

(l) I.L.R.,

4

Mad,

1 at

u’.
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lived on that income and did not follow any trade.

some years

But about three to ﬁve or six years ago or less (the date is not
very clear) Virardgava, removed to Pondiclwrry to his house there
with his wife and family. After his arrival there he entered trade
and continued trading from time to time, until he became bankrupt

His
The evidence of his trading is very clear.
father and his ancestors for generations have carried on trade,
and that he should do so was only natural considering the suc
at Pondicherry.

cess

which he knew had attended

his father’s trading, and the

evidence shows that for little time after his father’s death he and
his brothers carried on trade together until the division.

His trading, if

ever proﬁtable,

which is doubtful, brought him

into debt, and in 1875; on the 10th of May, he executed a mort
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gage of No. 9, Armenian Street, to Messrs. Lecot and Co., which

fairly states the position of himself and his family, and that debt
This mortgage
had been contracted by him as head of his family.
was afterwards

paid off by him in November 1876 on payment

of Rs. 4,500 to the Trustees

of Lecot and 00.

Previous to that mortgage Virwra'gava. had sold for Rupees
10,000 the house N o. 17 for the purpose of paying debts due by
him, and subsqucntly his house in Pondicherry was seized by a
The debts due to the plaintiffs in these cases
creditor and sold.
were for good and valuable consideration
and due on

given in goods and cash

current account and were incurred by Vimra'gaw in the
They were not incurred

course and for the purposes of his trade.

for any immoral purpose, but were incurred by him as the manager
of his family, with the object of beneﬁting

himself and them by

such trade and paying other debts and engagements

legitimately

incurred in the course of trade.

The creditor in Suit No. 452 obtained

a decree

in Suit No. 427

Vimrdgava on the 23rd of October 1877 for
The creditor in Suit No. 503 obtained
Rs. 2,040 and interest.

of 1877 against

a

decree in Suit N0. 429 of 1877 against

of November

Virardgava on the 1st

1877 for Rs. 3,550 and interest.

These creditors issued execution against No. 9, Armenian Street,
but a claim being put in by the mother of the defendants 2, 3, 4,
as being

in possession,

regular suit.

Plaintiffs

Were

in each

case

referred to a

Gnarsihu
v.

Cums
MANNAR.

Guavsilu
o.

Susana.
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Vz'ranigava was declared insolvent by this Court on the 11th
January 1878 and that insolvency is still in force.
The case was adjourned in the course of the hearing for the
purpose of procuring the evidence of Virarrigava, but he did not
appear as a witness, and, on the evidence as to search

I

for him,

believe that he could not be found as he conceals himself either to

I

avoid creditors or for some other reason.

believe that the search

for him was bond ﬁde
One of the creditors

saving man, and that

had stated that Virarrigara was a careful,
he has pecuniary

means.

His examination

therefore important as well on behalf of the defendants

became

2, 3, 4 as for the plaintiff.

But upon the evidence

I

believe

that

In February 1877 Virardgava, at the pressing solicitation of his
wife, agreed to assign his share in No. 9 to the defendants 2, 3, 4
as compensation for the sale of the house No. 17, in which they
with him had interest, and on the

petition of
Virardgava made on the 3rd of March 1877, the Collector issued
a new certiﬁcate for No. 9 in the name of the defendants 2, 3,

as

demands.

impeached as a fraudulent deed by the plaintiff,

view to defeat and delay them in the recovery

I

made with

a

This transaction

is

4-.

coparceners

believe

of their

that the transaction was

on the evidence

extent brought about by the pressing solicitation
his wife and her representation that he owed a duty to his children
o. 17.
to repay them for the loss of
should feel some difﬁculty

I

N

of

to a great

is

I

it

in holding that the assignment was fraudulent against the plain
not
tiffs and without consideration.
But in the view
take
'

this, that as Virarcigava was the father of defendants

and as such

manager for and on behalf of his family, and

as he belonged to the trading caste of Chettis and to
had traded for generations,

a

view

4,

My

is

necessary to decide this point.“
2,
3,

family

and his natural occupation,

that

following

his father’ example, was trade, and he engaged in trade bond ﬁdﬂ
with a view to beneﬁt the family, and as the defendants were
s

infants, and under the Hindu law their father had the
ment of the family affairs, and as the

debts

were

manage'

incurred

bond

and not for immoral purposes, by Vim
of
the
trade which Was carried on as well
in
the
course
rtigava
as for himself, and as he
for the beneﬁt of the defendants
and for consideration,

3,
It

ﬁle

2,
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he is utterly insolvent.
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is insolvent, that, according

41

to the Hindu

law, the property of

the family is liable to pay these debts, although such property is
ancestral property in which the defendants

2, 3, 4 are interested.

The fact that Wrm'ciyrwa is now absolutely insolvent is a highly
It is one of the circumstances which, under the

important fact.

Hindii law, entitles

the creditors of a father to resort

to the

family property.
declare that the estate and property in the house, No. 9,
Armenian Street, of the defendants 2,3, 4 in their own right

I

and as issues of Vi-rarzigava.

is subject to the payment of the debts

to the plaintiﬁs respectively.”

The defendants

in both cases appealed.

Mr. Johnstone for Appellants.
(Hon. P. O’Sullivan) and Mr. Spring
in N o. 28.

The Advocate-General
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anson

for Respondent

Balaji Rdu for Appellants.
Mr. Spring Bra/nson for Respondent in No. 30.
The

Court

(Innes and Muttusa'mi Ayyar,

JJ.)

delivered the

following Judgments :—
INNES, J.-—These cases were heard
the 8th we were prepared

on the 6th January.

On

to give judgment, but we thought

it

desirable to hear argument upon a point which had been apparently

We accordingly heard Counsel again on the 15th

overlooked.
March.

The plaintiff in each case got a decree against Vimrdgava. (the
father of the 2nd, 3rd, and 4th defendants in the present suit), and,
on proceeding
be that

to execute against some of the property assumed to

of Viranigava, was met by

3rd, and 4th

a claim made

by the present 2nd

defendants—Vimrzigava’s sons—on

the property

attached.
Plaintiﬁ's

were eventually

against the claimants

required

to institute regular

suits

and the attached property was released.

Plaintiffs brought the Suits 452 and

503

of 1878, out of which

the appeals arise.

in appeal in each case is whether the learned
Judge was wrong in ﬁnding that the interest of 2nd, 3rd, and
4th defendants in the house No. 9, Armenian Street, is liable to
The question

6

GURUBAMI
o.

Cunma

Manna.
Gususs’in
v.
SADABIVA.
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GUEUB‘II
v.
CHXNNA

Manna.
Gususlm
v.

Samar“.

be seized under the attachment in execution

V.

[VOL.

of the decree against

Viral-rdgava.

The evidence, although it does not establish that the family of
the 2nd, 3rd, and 4th defendants and their father and his brothers
was for any length of time a trading family, is suﬂicient
that

since

father had been engaged in mercantile

transactions,

that those transactions

nothing to suggest

to

show

the father and his brothers divided,

1860, when

were

the

and there is

imprudently

carried on either before or since the birth of the infant defendants.

The evidence indeed tends to show that Wranigazra. was a careful,
saving man and devoted his savings to the support of his family.

In

such circumstances

were undertaken

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

must be presumed that the transactions

for the beneﬁt of the infants

joint family with
charged.

it

whose

interests

as members

The debt on which each suit was instituted against

father was incurred in the course of those transactions
on which the plaintiff might have sued and recovered
entire

of

joint family.

A

decree

the

the father was necessarily

against the family

and is

the
one

against the
would have

enabled the plaintiff to attach, not only property still held jointly,

but also the share which in 1877 the father transferred to his infant
sons, because, as the infant sons would be liable to the debt, all pro
perty in their hands would likewise be liable to satisfy the debt
The plaintiff however did not take this course, but sued and took
a judgment against the ﬁrst defendant alone.
In the claim sub
sequently made the plaintiff
decree

against

had an opportunity of obtaining a

all the coparceners,

as the proceedings

upon

a

of the original suit with the addition
defect of the original suit in not
making the 2nd, 3rd, and 4th defendants parties was thus cured.
But the claim was allowed, and the plaintiff was referred to a suit
claim amount to a reopening

of parties

defendant:

The

his right.
The plaintiffs in the present suits ask
Courtto declare that the property in question is subject to
attachments in Suits 427 and 452. How can it be so if it is
to establish

the
the
the

property of the infants against whom no decree has been passed ?
It is impossible to say that the infants were substantially parties
to the decrees.

Nor

can

it

be said that the transfer was merely

illusory proceeding not intended to take effect, for there
is no evidence that it was so. And at the time the transfer was
an

made the father

was quite entitled to deal with his property in

VOL. V.]
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that manner.

The father’s share in the house therefore actually
to
the
infants,
and, as they were not parties to the decrees
passed
in the suits in which the attachments took place, I was of opinion
that we could not hold the property in their hands liable to the
attachments

in the former suits.

could not be made liable personally and no speciﬁc property was
pledged, and that therefore it was quite sufﬁcient to sue the
father, who represented the entire family. But the exemption of
the minors from personal liability extends only to liability to
arrest of the person ; they may be made personally liable in
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the other sense in which the expression is used, viz., liable in
respect of their own separate effects or their interest in the joint
family property, and, if it is sought to make them liable in
respect of their own property or their own interest in the joint
family property, it is necessary to include them as parties.
suit is brought against one coparcener

entered into by him and a decree obtained

afterwards sought

in another

on an obligation

against

him and it is

suit to extend the scope of the

other coparceners liable upon the obligation,
according to the authorities this course is not permissible because
the cause of action on the obligation is one and indivisible, and a
decree by making

second suit cannot be entertained

If it

upon the same cause of action.

is sought to declare that the decree binds the whole body

of coparceners, the answer is they were not parties to the suit in
which the decree was passed either actually or constructively.

If it

is sought to declare that the property of other coparceners

is liable under a decree against one, the answer is, you cannot
extend the operation

of the decree to property

other

than that

which the array of parties will warrant.

If the

2nd, 3rd, and 4th defendants were originally liable upon

the obligations which plaintiffs enforced in Suits 427 and 452 of
1877 against

lst

U.

Cumu

MANNAII.
Guauslxx
V,

Sanuiva.

In the rehearing of the cases the Advocate-General contended
that the plaintiffs could not have obtained any relief against the
minor sons had they made them parties to the suits, because they

If a

Ganesha

defendant alone, they might have been made par

ties to those suits and made liable to the

decrees, but to ask the

Court, in the terms of the prayer of the present suits, to declare
that the property of 2nd, 3rd, and 4th defendants is liable to satisfy
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Gaussian
v.

lst

the decrees in suits against

[VOL
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defendant alone is,in effect, to bring
as

Mums.

against these defendants fresh suits upon the same obligations
those upon which decrees were obtained against 1st defendant,

to

Gunushn

have

Camus

9.
BADMIVA.

I

it

established that they are liable under the same obligations.

think the principle laid down in King v- Hoa-re(l) and afterwards
in Brinsmead v. Harrismt,(2) which was recognized by the High
Court of Calcutta in Hememlro Ooomar Mullick v. Rajendro Lall
viz., that under

Moonshee,(3)

joint contract to pay

a

a sum certain

there is but one single obligation which may indeed be enforced
severally,

but can be enforced once only, applies a fortiori to

a

case in which the obligation is in form that of one person and
the liability of others under

it

arises out of their status as members
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of a joint family of which he is the head. I think plaintiffs
exhausted their remedy in their suits against 1st defendant.

have

The Advocate-General called attention to a judgment delivered
by me in Original Suit No. 59 of 1873, in which I refused to allow
certain infant

sons of the 3rd, 4th,

and 5th defendants

therein

to recover their shares in property sold under a decree against those
defendants

in a suit to enforce

the obligation of a mortgage

certain family property executed by those defendants.

The

of
2nd

and 3rd plaintiffs were not in being, or even in the womb, at the
date of the mortgage

and were therefore

bound

by the acts of

their fathers.
So far as appears
upon

from

the judgment,

they all went to trial

the issue arising out of the allegation upon

which

they

based their case, that the alienations by their fathers had not been

binding upon them.

The evidence

showed that the purposes for which the mortgage

was made were

made for family purposes

family and that the fathers

good and binding on the entire

sons were colluding to defraud the purchaser.
therefore allowed

to recover.

and

They were not

No doubt, according to the

view

which we take of the appeal before us, it might be said that
plaintiffs in Suit 59 of 1873 ought to have been allowed

the
to

recover on the mere ground that the decree in the suit in which
the mortgaged property was ordered to be sold did not bind them
as they were not parties to it.

The answer to this is that they

not put their case upon that footing.
(1) 13 M. &W., 494.

(2)

L.R.,

7

C.P.,

547.

(a) 1.1.3.,

3

0a.,

353.

did

VOL. V.]
For
the
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reverse the decrees of

would

Crmma

Plaintiffs will discharge all costs throughout.
Murross'm Arms, .—I concur. The suits were brought against
the defendants to obtain a declaration that the house and ground

J

No.

9 situated

in the Armenian. Street in the Town of Madras

was liable to be attached and sold in satisfaction of the decrees
which

the plaintiffs obtained against their father Vi’rm'ligam
Chetti in Suits 427 and 503 of 1877 on the ﬁle of this Court. To

these suits however
passed therein

the sons were no parties, and the decrees

directed

of debts arising out of a
the plaintiffs and the defendants’

the repayment

course of dealings between
The house in dispute was attached in execution of those
decrees, but the defendants claimed it as their exclusive property
under a family arrangement.
The claim was allowed and the
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father.

plaintiffs were referred to a regular suit. In support of their
claims the plaintiffs relied on four grounds, vim—ﬁrst, that
the house and ground in question was the self-acquisition of
C'hett'i ; second,
that the alleged transfer to the
Vira'rdgava
defendants

was illegal

and

in

fraud

of

Viravdgava.

Uhetti’e

creditors; third, that the debt decreed was one incurred by the
managing member of a trading family in the course of a trade.
carried on for the beneﬁt of the family; and, fourth, that a decree
against a Hindu father was binding on his sons unless they showed
that the debt recognized

could not be held liable.

by the decree was one for which they
It is clear upon the evidence that the

Nor

house in dispute originally belonged to a joint Hindu family.

is there sufﬁcient

reason to think that,

which this debt was contracted,

in the circumstances

Vz'mrdgava Chetti

wise than as the prudent Manager of a Hindu family.

acted

in

other

The ques

tions therefore arising for decision in this appeal are whether the
plaintiﬂ's’ claims can be supported in whole or in part on the 2nd,
3rd, and 4th grounds, or on any of them.

As to

the contention that the debts are binding on the sons,

there is no doubt that they are so, but the obligations arising from
the debts were enforced in Suits 427 and 503 of 1877 against the
father only and could not therefore
the

sons.

At its inception

sustain

each

indivisible, though it was enforcible

Guavshu
v.

learned Judge and dismiss both suits.

a second

obligation

was

suit against
single and

jointly against the father

MANNAR.

Guauslm
'v.

Samar“.
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Gvnusixr
11.
Ca INNA

[VOL.

or against any of them, but the plaintiﬂ'
entitled to sue upon it but once, and, as he elected to sue

and the

sons

Harman.

of the debtors only, it was exhausted and merged

Gusrsa'iu

ment

v.
SADABIVA.

the

against

observed

that,

father.

“ where

In King

v.

Hoare,(l)

a judgment has

been

V.

was
one

in the judg
Baron Parke
for

obtained

a

debt as well as a tort, the right

given by the record merges
the inferior remedy by action for the same debt or tort against
another party.” In Hemcndro Cooma/r Mullick v. Raje'ndro Lall
Moonshee(2) it was held at Calcutta. that this was not a mere
rule of procedure, but one of principle of the Law of Contracts.
The test seems to be whether, according to the intention of the
obligation was created as against all the debtors
or whether a separate obligation was created against each of the
It was also pointed out by the High Court at
several debtors.
parties, a single
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Calcutta that Section 43 of the Indian Contract Act only abolishes
the plea in abatement and recognizes

a right in the creditor

to

I

should how
proceed against all the debtors or any one of them.
ever add, as pointed out by Mr. Justice Markby, that the rule in

King
that

v. Ham-e may be productive of great hardship in
a

India,

and

similar rule of the ancient Roman law was in the course of its

development

superseded by the more equitable

rule that,

unless

.there was satisfaction as well as judgment, the creditor was at
liberty to proceed against the debtors by separate actions. As this
is however an appeal from the Original Side, I feel bound by the
There is nothing on record to show
decision in King v. Hoa're.

that the father transferred the house to his sons in anticipation of
insolvency or that it was not otherwise competent to him to transfer

it

at the date of the transfer.

This view brings under considera

tion the question whether a decree against a Hindu father ought
to be taken to be a decree against him and his sons, so as to
The decision in
render the sons’ property liable for the same.
Girdhane

Lall v. Kantoo Lall(3), which is binding

upon us accord

ing to the recent ruling of the majority of the Court, only declares
that the son is not at liberty to impugn a sale of joint ancestral
property concluded by the father for the payment of his separate
debts, and not that the Court is to sell the son’s property in satis
faction of a decree against the father during the father’s
(1) 13 M.

a w., 606.
B.L.R.,

(s) 14

187 ; s.c.

(2) I.L.R.,3
L.B., 1 1a.,

on,
321.

353.

life.
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am also of opinion that the suits should be

u.
CHINNA

dismissed.

Solicitors for Appellants in N 0. 28, Grant & Lai‘ng.
Solicitors for Respondents in Nos. 28 & 30, Brwiwon &

Gums“,
Mamas.
Guava-m

Brawon.

‘U.
SADABIVA.

APPELLATE CIVIL.
Beg/bra

Mr. Justice Mattusa'mi Ayym'

MUTTU SAMARAPURI

CHETTI

Ma

and

Just-ice Twrmnt.
APPELLANT,

(PLAINTIFF),

1881.

August 8.

and

SHANMUGA CHETTI

arm

ANOTHER

(Dararrnas'rs),
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Rasrormrrl'rs.‘
Res judicata—Suit for money due on account of losses incurred
barred by decree dismissing former suit

for

in alleged partners/lip

money due on dissolution

of partnership

on

diferent terms during same period.

In
of

1878 plaintiﬁ sued the defendants

an alleged partnership entered

salt.

In

for moneys due on 10th April 1878 on account

into on 3rd

July

1876 for the purchase and sale of

This suit was dismissed on the ground that no partnership was proved.
1880 plaintiff

entered

into on 12th

for money

sued

defendants

July

1876, for the sale of salt, and continued

due

on account

of a partnership
down

to the end
.

of 1878.
Held that the plaintiff, having failed to prove in the former suit that any partner
ship existed between him and the defendants, was barred from bringing the latter
-

suit.

1

IN Civil Suit

128 of 1878 the“ plaintiff sued the defendants

Rs.

and interest in respect

3,805-13-9

for

of partnership business in

the plaint mentioned, and prayed that an account might be taken,
if necessary, of the partnership business.
The plaint stated that in June 1875 the plaintiff and defen
dants entered into a verbal partnership arrangement for carrying
on a business in the purchase and sale of salt; that after deposit
ing the necessary security with Government certain salt was
bought, divided and disposed of by them on 2nd
on 3rd July 1875 the plaintiff and defendants

July

1875

;

determined

that
to

carry on the said salt business on a larger scale, and for that pur
pose agreed to arrange with a third party, who was to furnish the

'

Appeal No. 20 of 1880 from the decree of Turner, C.J., on the Original
the High Court.

Side of

THE INDIAN LAW REPORTS.
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SAlmrum

Shaw,

for

necessary security

a reasonable

remuneration

[VOL V.
; that plaintiff

accordingly arranged with one Kalali Cheth', who deposited on
6th July, and subsequently, Government promissory notes for
Rs.
187

39,000; that salt was bought by the partners till November
in consequence of disputes “ requested

, when the defendants

the plaintiff to carry on the business

on his own account for a

few months which he accordingly did ;” that when the defendants
were about to rejoin the plaintiff the price of salt was raised and
the plaintiff and defendants resolved to close the business and settle

with Kalati C'hetti.
The amount claimed
10th

April

was the balance

due by defendants on

1878 to the plaintiff.
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The defendants denied that they entered into any partnership
with the plaintiff or made or consented that the plaintiff should
make any arrangement with. Kalati Chett'i or that they owed
plaintiff any money at all.
The issues were—
Whether any agreement of partnership was entered into, and
whether any partnership was carried on as in the plaint
alleged,

and whether the plaintiff was entitled to any

decree.

The suit was dismissed

by Forbes,

J.,

on the ground that no

partnership was proved.
The plaintiff appealed without success.
On 7th May 1880 the plaintiff

brought this suit claiming

and interest from the defendants.

Rupees 4,139-10-6

The plaint alleged that on 12th July 1876 the defendants entered
into a verbal partnership arrangement with the plaintiff to carry
on business
defendants’

in buying and selling salt; that the plaintiff’s

and

shares were to be regulated by the amount deposited

by them respectively with the Commissioner of Salt Revenue;
that the plaintiff deposited 1,17,000 rupees and the defendants
48,000 rupees in Government promissory notes; that the business
was carried on

to disputes

till

the close of 1878 when the defendants,

among

themselves,

ceased

to

trade

in salt

owing
; that

plaintiff was obliged to sell the Government promissory notes
deposited by him at a loss to pay the amount due to Government
for salt purchased and other charges.

MADRAS SERIES.
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pleaded the former decree in bar to the present

Smuuurunl

suit, and denied that they ever entered into partnership with the

Summons.

The defendants
plaintiff.

The suit was dismissed

Turner,

by

C.J.,

on the

grouml of

estoppel.
The plaintiff appealed.
Mr. Grant for the Appellant.

Anandacharln and Sundram Sa'stryar for the Respondents.
The Court (Muttnsdmi Ayyar and Tenant, JJ.) delivered the
following Judgments :—

J.—In

Original Suit No. 128 of 1878 the plaintiff in
the present suit sued the present defendants for Rs. 3,805-13-3,
alleged to be due from the defendants to the plaintiff, under a
partnership arrangement,
down to the month of Karthigai

said

to have

been continued

the year Dhatu (November

1877), when the defendants,

in consequence of disputes between
them, requested the plaintiff to carry on the business on his own
account for a few months—which he did—a subsequent desire of
the

defendants to rejoin the plaintiff not being carried out on
in the Government salt rules having
the eﬁect of raising the price of salt and having made

had

it

account of certain changes

This part
inexpedient for the parties to continue the business.
nership was entered into between plaintiff and defendants some
for the carrying on of
and which business,
defendants,

a

on the 21st

the year

dea

une and

(J

Ani, in

July

1875),

business in the purchase and sale of salt,

it

time in the month of

further alleged, the plaintiff and
the year Yi'iva (3rd July 1875)

was

Ani, of
a

settled to carry on upon
larger scale than was originally
arranged for. In the present suit the plaintiff seeks to recover
from the defendants the sum of Rs. 4,109-10-6 as due to him by
them under

verbal

is

sale of salt, which business,

it

a

partnership arrangement, alleged to have
been entered into by the defendants with the plaintiff on the 12th
July 1876, for the carrying on of business in the purchase and
said, ceased to be carried on

from towards the close of 1878 owing to differenCes and disputes
In Original Suit 128 of 1878 a decree was
between the parties.
7

given against the plaintiff and that decree was conﬁrmed in Appeal
No.
of 1879.
agree with the Judgment of the Court of First Instance that
7

I
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the matter directly and substantially at issue in the present suit

—the existence of the partnership in the purchase of salt in the
plaint herein mentioned—was directly and substantially in issue

I

in

former suit, and consider that the plaintiff’s claim in this
the
suit was included in the former suit, or that it was omitted to be
sued for or relinquished therein, in which case this plaintiff cannot
sue

for the

It

same afresh.

has been argued that the difference

between the terms and conditions of the partnership set up in the

ﬁrst suit and that asserted in the present suit gives the plaintiff a
I do not think so. Plaintiff could have

new cause of action.

included in his ﬁrst suit the whole of his claim in respect of the
real cause of action, viz., a partnership alleged to have existed
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between the plaintiff and the defendants,

and was bound to do

so

in respect of all that he wished to recover from the defendants
under the partnership.
I would dismiss the appeal with costs.

Murrusim Arms,
partnership

joint

J

.——I

am also of the same

business, as described

The

opinion.

in both suits, consisted

in the

purchase of salt from Government and its subsequent

divi

sion between the plaintiff and the defendants in equal shares, and
there

was no difference

transaction

in the nature of the partnership
Such being the case, it was

either

or in the partners.

if

in the present
were well founded, to have included this claim in the ﬁrst

suit.

plaintiff brought the former suit against the defendants

for

incumbent

rThe

on

the plaintiff,

his allegations

suit

an account as to the moneys due and payable to him in relation
to the partnership business,

and

it

was not open to him to

sue

then for moneys due in so far as the business was carried on with
the funds supplied by Kalat'i (Math, and now for moneys due in
so far as it was carried on with the funds supplied by the partners
themselves.

The account

to be taken on the dissolution

of a

partnership is an account of the ﬁnal balance, due after the
adjustment of all partnership accounts, and not of a balance
intended to be carried over to a later account or to another head

of the partnership account (see Fremont v. C'owpland).(1)
Assuming, for the purpose of deciding the question of
udicata, the truth of the inconsistent allegations contained in

j

(1) 2 Bing., 170.

res

the

VOL. V.]
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two plaints, viz., that the partnership business was carried on, as
alleged before, from July 1875 to November 1877, with the
moneys supplied by Kalim' Chet-ti for a special remuneration,
under a contract made with him, and that it was carried on, as
now alleged, from the 12th July 1876 to the end of 1878, 'with
the funds belonging to the partners themselves, under a verbal
agreement made between them on the ﬁrst-mentioned

date,

it

seems to me that they only show a difference in the mode in which

funds were procured at diﬁerent times to carry on the partnership
business. Surely a partner is not at liberty to sue after the
dissolution of a partnership, as often as there are creditors, or
modes of obtaining funds for carrying on the partnership business,
and the verbal agreement

of the 12th

July

1876 did not there

fore create a distinct partnership, but only regulated the right of
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the partners inter
funds.

It

80

was not a

with respect to the new mode of providing
contract collateral to the partnership as in

Nor was the former suit one which did not
Boulter v. Peplow.(1)
involve a question of the partnership accounts, since it was sub
suit for an account as to moneys paid by the plaintiﬂ?
the defendants’ use, and in which the question whether the

stantially
t0

a

ought to repay them or not must turn, if the allega
tions in the present plaint are true, on the state of the whole of
defendants

the partnership accounts.

It

may be that the sums now claimed are not included in the
particulars of demand contained in the former plaint. But the
decision in the ﬁrst suit was in effect that there was no partner
ship as alleged,

between the plaintiff and the defendants, and not

that the mode of carrying on the partnership business was not as

This being so, the verbal agreement
which, if true, ought to have been
adduced in the former suit in proof of the partnership which was
then stated by the plaintiff.

now set up is only

evidence

found to have existed.
On these grounds

I

also think that

the decision in the former

Suit bars this action, and that this appeal must be dismissed
costs.

Solicitor for Appellant,

Wright.
(l)

9 0.12., 509.

with

SAHARAPURI
o.
SHANHUOA.
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APPELLATE CIVIL.
quoro Sir Charla: A. Turnrr,

KL, Chief

J

usticr, and

Mr. szlicr

Ayyar.

Muttusdmi

VYDIANADAYYAN (Pum'nrr), Arratum,

1881.
September 13.
October 24.

and

'

SI’TARAMAYYAN

Rasrouonu'r.‘

(DEFENDANT),

Civil Procedure Code, Section 32—Power of Court to add parties.
The object of Section 32 of the Code of Civil Procedure, which enables a Court
toadd parties whose presence before the Court
Court effectually

and

completely

my

to adjudicate upon

to enable the

be necessary
and settle

involved in the suit, is, to enable the Court to try and determine,

all the questions
once for all, mate

rial questions common to the parties and to third parties, and not merely questions
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between the parties to the suit.

THE respondent in this appeal applied to the Subordinate
Court at Kumbnkonam
to be made a party to Suit 69 of 1880
(which was brought by his uncle to recover money due upon a
bond), on the ground that the debt sued for was due to the joint
family, of which appellant and respondent were members, and
not to the appellant alone, and that in Suit 60 of 1880, then
pending, he had sued the same debtor for the amount due to the
The respondent
family after giving credit for certain payments.
also alleged that under the will of his uncle’s brother, the late
manager of the family aﬂ'airs, he was entitled to collect the debts
due to the family.

This

was at ﬁrst rejected,

application

and the respondent

but on review

admit-ted,

was made a defendant in the suit.

The plaintiff appealed to the High Court.
BMshyam Ayyangdr for Appellant.

Mr. Norton for Respondent.
Judgment of the Court
(Turner, C.J., and Muttusdmi Ayyar, J.) which was delivered by
TURNER, C.J.—This is an appeal from an order made under Sec
The arguments

tion 32, Act

X of

a bond executed
substance

that

appear

from

the

Appellant sued the ﬁrst defendant upon
in his favor.
The ﬁrst defendant pleaded in

1877.

appellant

and his uncle, the respondent,

" C.M.A. No. 333 of 1881 against the
of Kumhak6nam, dated 22nd March 1881.

order of M. Cross,

formed

Subordinate Judge
-

VOL. V.]
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joint family,

family,
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that the bond was taken on behalf of the

and that he had

made a part-payment to the

res

pondent. The respondent, supporting the statement made by the
ﬁrst defendant, sought to intervene.
He had also brought suit
upon the same bond against the ﬁrst defendant. Appellant
resisted the respondent’s application to be made a defendant, on
the ground that the money secured by the bond was his own. The
Subordinate Judge of Kumbako'nam added the respondent as a
defendant, and it is argued in appeal that this is not a case within
the scope of Sec. 32, and reliance is placed on Norris v. Beazly,( l)

Harwell v. The London General
Smith,(3) Edwards v. Lowther,(4)
Ahmed Hussa'in

Sheha,(5)

Sumo Moyee
The decision of

ranee

Omnibus

Oompany,(2)

parte

Joygobz'nd Dass v. Gouree Prishad

v. Mussamut

v. Bykunt Ohunde'r

K7wdeja,(6)

“and

Moha

Mustqfee.(7)

the objection to the order of the Court below

turns on the meaning of the words in Section
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ea:

Civil Procedure, “

32 of the

Code

of

whose presence before the Court may be neces
the Court effectually and completely to adjudicate

sary to enable
upon and settle all the questions involved in the suit.”
Is it meant by these words that a person not originally im
pleaded

is to be made a party only if the questions raised in the

suit cannot otherwise be completely
between

to the suit?

the parties

and eifectually determined

or is it meant completely and

effectually determined so that they shall not be again raised in
that or in any other suit between the parties to the suit or any
of them and third parties? To accept the more restricted inter
involves the addition of words which we do not ﬁnd in
the section, namely, “between the parties to the suit,” and there
can be few, if any, questions which cannot be determined between
pretation

the parties

to the suit one way or the other,

determination,

if

and

of which the

they be material, will, as between the parties

On the other hand, the interpretation
warranted by the terms would enable the Court to avoid conﬂicting
decisions on the same question which would work injustice to a
to the suit, not be ﬁnal.

party to the suit, and ﬁnally and effectually
(1)
(2)
(a)

L.R.,
L.R.,
L.R.,

(4) 45

2
2

0.11)., so.
Ex. 1)., sea.

2 Ch. D., 61.

LJ.

(C.P.), 419.

(a) 7
(0)

to put an

w.u.,

202.

10 W.R., 369.

(1) 25

W.R.,

11.

end to

anunins
m

SVTARXIX.
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litigation respecting them. No better instance of the wisdom of
such a rule could be aﬁorded than is presented by the suit before

Vrnum‘na
U.

Br'naﬁli.

the Court.

If the

respondent be not made a party and the appellant

succeeds, the ﬁrst defendant is liable to be called upon to pay the
debt twice over, viz., in this suit, as a debt due to the appellant
personally,

and, in Original Suit 60 of 1880, as a debt due to the

coparceners, and he will lose in this suit the beneﬁt of the part

it is alleged, he has made, while in the other suit he
Reading the whole of the rules
may establish he is entitled to it.
Judicature
Act together, it seems clear
XVI
of
the
under Order

payment,

'

that Rule

l3

should be interpretedin the larger sense.

Although

and Bower v. Hartley(2) were decided on Rules

er parte b'mith(l)
17, 18, they indicate the principle, we believe, the framers of the

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

rules had in view, namely, that a material question common to the
parties and to third parties should be tried once for all. To
secure this result the Court has a discretion to add parties which

it

should exercise, unless by the addition of new parties either of

the parties already on the record would be prejudiced or hindered

of their remedies.
The appeal is dismissed with costs.

APPELLATE CIVIL.
M uttusafmi Ayyar,
SRI’MAN SADAGO’PA, SRI' SADAGO’PA EDINTARA

and Mr. Justice
Before Mr. Justice Innes
1882

JannaryIII.

MAHA DE’SIKA SWA'MIAR

(Secessson or FIRST Dnrmnarvr),
APPELLANT,
and

JAMUNA BHAI AMMAL

AND ANOTHER (Pmnw'ru'rs),

Rxsronnsnrs.*
Jurisdiction of High Court—Sale of property in Chingleput by High Court in 1866
in execution of decree in a suit of 1862, ultra vim—Limitation Art, Art. 12 of
Schedule II—Uartiﬁcate

In

of sale, production of, purchase admitted, unmuarg.
Side of the Supreme Court for partition of

1862 a suit was ﬁled on the Equity

the property of a Hindu family,

and

an injunction

was

issued

prohibiting

V,a

party to the suit, from interfering with the property.
(2) L.R., 1 Q.B.D., 666.
(l) L.R., 2 Oh. D., 51.
No. 448 of 1881 against the decree of J. Hope, District Judge of Chinglepnt,
conﬁrming the decree of V. Sundara Ramﬂyyar, District mm: of Tiruvallﬁr, dated
February 1, 1881.

' S.A.

In

1863 a decree

was

55

for the administration of the property under the

passed

of the High Court, and the injunction against V was continued,

direction

July

MADRAS SERIES.

7, 1866, part of the property—a house

at Chingleput—was

and on

sold by the master

and bought by the plaintiff’s predecessor in title.

In

V

1865

and his son (the

second

mortgaged the house at Ghinyleput

defendant),

to the

who

suit,

no party to the

was

ﬁrst defendant

in

who remained

posses

sion from that date.
Held in a suit brought on
Court had no jurisdiction
property

July

6, 1878, to recover the property that, as the

High

before the Letters Patent of 1866 in suits for immovable

partly within and partly without the town of Madras, the sale of the

in

house at Obingleput

1866 by the Court was ultrd circa and the plaintiff

acquired

no title thereby.

J.

Per IRNBS,

Article

of the Indian Limitation Act, which requires suits

12 of the 2nd schedule

to set aside a. sale

in

of a decree of a Civil Court to be brought within one

execution

year from the date the sale becomes ﬁnal, does not apply to suits in which the plaintiﬁ
was not a. party to, and not bound by the sale sought to be set aside.
Semble:

If

immovable property at a

it is admitted that the plaintiff purchased

of sale.

in this case appear sufﬁciently, for the
purpose of this report, from the Judgment of the Court (I’IHLGS and
Muttusdmi Ayya-r,

JJ

.).

THE facts and arguments

Parthasdradi Ayyangdr and T. Rangzichdrya/r for appellant.
Mr. Spring B'HI’ILSOH, for respondents.

.—In

INNEs,

1862, one Virasdmi Nayudu instituted a suit on

J

the

Equity Side of

the late Supreme Court of Madras for

jointly by him

tion of the family property held

a.

parti

and others.

An injunction issued to Venkaiasdmi Nayudu, his brother,
inhibiting him from intermeddling with the property pending the
suit.

0n the 12th May 1863, the injunction was continued.
By the
decree the master was directed to sell the property and distribute
the proceeds.
7th

of one

July

Virji Lal.

daughter
Shanmuga

1866,

the

property was

and

sold,

Mudah' became the purchaser on behalf (as

The latter left

Jamuna BMi.

Mudali

widow

Arumichala

and Ekambamm

Devaki

left

a

is

the

a

On

Am'michala

one

alleged)

131141?

and

a.

will appointing

Mudali his executors.

the 24th March 1873, they conveyed the property purchased

On
by

Virji La], Devaki

thif.

will in which she

1875, leaving

as her

executrixes

;'

The latter died

appointed the plaintiifs

a.

Arundchala at the Court sale to the widow of
in
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out of the claim they prefer to the property.

V.

Defendants are in

possession.

The Court of First Instance and the Lower Appellate
have given judgment for plaintiffs.

At

Court

the appeal hearing,

defendants resisted the claim on the following grounds

the

:—

On the 9th September 1865, Veztkatasdm-i and his son, second
defendant, mortgaged the property to ﬁrst defendant.
The ﬁrst defendant instituted Suit 30 of
bond against Venkatascimi and the present

1871

on the mortgage

second defendant and

Armuichalam died before
Gopalayi and Armuichaliim.
be served.
His widow was substituted as a defendant.
was passed

he could

A

decree

directing the sale of the property. On the 22nd
by ﬁrst defendant, the

August 1877, the property was purchased

mortgagee, who has held possession ever since.

As

to the objec

life
tion that the mortgage by
the answer made by ﬁrst defendant is that he is in possession, and
that the sale by the Master of the late Supreme Court to Annui

Generated for alum (Columbia University) on 2015-08-10 07:18 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Venkatasdmi was made pcndente

through whom the plaintiffs derive their title was null
void, as it was a sale without jurisdiction.

chal-am

and

The suit in which the sale took place in execution of the decree
of the High Court was instituted in the late Supreme Court, the
local jurisdiction of which was conﬁned to the limits of Madras.
The High Court took the place of the Supreme Court in 1862,
just after the suit was ﬁled, but it was not until 1865, that by the
second Letters Patent, it was enabled to take cognizance

for

immovable property

suits

situated partly within and partly without

the ordinary local limits of the jurisdiction, and the

it

of

High

Court,

had no power to pass a decree binding the
in
a
suit
which had commenced in the Supreme Court
property
was contended,

or the High Court in 1862, and had no authority to proceed
execute a decree

to

having relation to property beyond its local limits

even in cases in which, under the provisions of the amended

Letters Patent of 1865, it had accorded leave for the institution
of a suit, and had passed a decree in the suit binding the property

It was then argued that, assuming that the injunction bound
Venkatasaimi not to deal with the property pending the suit, it
only bound him to the extent that he could not deal with

the

entire property by way of mortgage or sale, but was not precluded

MADRAS SERIES.
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from alienating it to the extent of his share or interest in the
property.

It

was further

that this was a suit to set aside a

contended

sale, and that Article 12 of the Limitation Act, allowing a period
of only one year, was a bar to the present suit.

It

was also urged that plaintiﬁs’ sale-certiﬁcate

was not regis~

tered and was inadmissible in evidence.

First

defendant further sets up a

Aruna'chalam

as tert'ii.

Lal, but they both

died

it

before

It

is alleged that

Exhibit K, in favor of

executed a conveyance,

could

executors to carry out Amndchalam’s intention, executed

B, the conveyance,

t0 the widow of Vi-rj'i

The District Mﬁnsif believed
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this respect,—the District
sidered

The

Exhibit

Lal.

the evidence

of the plaintiﬁ in
not.
He con

Judge apparently did

that the transmission

executors

Vi'rjz'

be registered.

to the widow of

of the property by Arumichalam’s
Viay'z Lal was without consideration

Then, as the
by Arumichalam’s widow.
injunction of the Supreme Court was directed only against
Venkatasdmi and not against his son, the alienation of the son’s

and might be disputed

interest would be upheld,

even though that by Venkatamimi

his own interest was held to be bad

3

‘

most was only entitled to one-half.

For
chalam

the plaintiﬁs,

Mr.

Branscm points out that neither Arumi

nor Arundchalam’s

derive their title, were

of

and plaintiﬁ, therefore, at

execut01's, through whom

plaintiﬂ's

to Suit 30 of 1871, and that

parties

the

widow of Arumichalam, though a party to the suit, did not repre
sent him as the executors

had

the

representative

title.

He

that plaintiffs are not estopped by the decision

contends, therefore,

in that suit in favor of the ﬁrst defendant.
He urges that Armzdchalam’s representatives have never come
forward to claim the property as they would have done had they
As to the argument that plaintiﬁs must
any interest in it.
support their title by a certiﬁcate
that, had

Branson contended

it

of sale duly registered, Mr.
for the plaintiifs

been necessary

to put forward the certiﬁcate of sale, it might have been necessary
that it should appear that that certiﬁcate
was not necessary

was registered, but it

to put it forward as ﬁrst defendant
‘

admits
8

it 5

Sause6ra
0.

J auuua
Bull.
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Bu"

and that Section 259 of the old

Civil

Procedure

requires the Court to grant the certiﬁcate,
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Code merely

but that the failure

to

do so will not affect the rights of the purchaser.

As

to limitation,

within time,

as the

Mr.

Brannon

submitted

suit was instituted within

that plaintiﬂ's were
of the date

12 years

of the cause of action.

I

have no doubt that

the suit is within time.

Article

12 of

to the Limitation Act does not apply to suits in

the 2nd Schedule

which the plaintiff was not a party to, and not bound by the sale

it is sought

to set aside.

It

is clear that plaintiﬁ's

were

neither

nor derivativer parties to the Suit 30 of 1871, and as
their suit is a suit for the recovery of immovable property, they
had the period of twelve years and are in time.
It is said that
personally

Venkatasdm'i had no power

to deal with the property pending
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the litigation, and that no effect can be given to his mortgage.

The doctrine of
novetur.”

He pemlons is contained

That

If the

1'11

is to say—“ Let no change in the rights of the

property be introduced, but let
decree.”

“ nihil

in the maxim

it all

abide

the result of the

suit was one by a decree in which

Venkatasdmi

could properly be bound, then he had no power after the com
mencement of the suit to charge any speciﬁc

portion of the pro
perty involved in the suit in favor of strangers to that suit, and
so endeavour to frustrate the exercise of the Court’s discretion in
apportioning the property. After the erection of the High Court
in 1862, and until the new’ Letters Patent in 1865, a suit for land
relating to property partly beyond the local jurisdiction of the
Court, could not have been entertained so as to aﬁect such pro
limits, and it was in view of the diﬁculty
this
defect
in the Court’s jurisdiction under the
arising from
ﬁrst Letters Patent that the 12th Section was amended in the

perty

as was outside the

The difﬁculty arose upon the language
second Letters Patent.
of the 12th Section of the ﬁrst Letters Patent which conﬁned the
Court’s jurisdiction in reference to suits for land to suits in which
the land claimed was wholly situated within the local
has been frequently held by the Calcutta

High Court

limits.

It

and by this

for partition of family property, consisting
wholly or partly of land or immovables, were suits for land within
the meaning of the Letters Patent, and it would appear from the
Court that suits
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Ohittyﬂ) that the Supreme
Court would have no jurisdiction over property beyond its local
limits in such cases.
case Stephen

v. Oolla Raga'va.

A

point taken on behalf of plaintiffs in the District Munsif’s
Court and elaborately considered by the District Munsif was that
ﬁrst defendant by his purchase at the Court sale in execution of
the decree in Original Suit 30 of 1871 acquired only an equity to a
partition, and that as Vcnkatasdmi had died before ﬁrst defendant
had enforced his equity, no title remained in ﬁrst defendant to
enforce.

The term “ An equity to a partition ” is one of those vague
phrases which only tend to obscure the nature of the question in
What is an equity

the discussion of which they are employed.
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to a partition?

It

is a right to apply to a Court of Equity for a

partition with a reasonable expectation that the application will
Whence arise this right to apply and this
be complied with.
reasonable expectation ? They must arise from the existence of
a

right in

the plaintiﬁ to a partition, and

right arises from his having become
of the co-parcener.

It

it

is very clear that this

the transferee of the rights

has been often observed that a co-parcener

cannot introduce a stranger to the enjoyment
the property belonging to the co-parcenery
when applied to,
and

will portion

will

recognize

of any portion of
body, but if a Court,

the so-called equity to a partition,

of? to the transferee the share of the transferor,

it is plain that the Courts do recognize the right of a co-parcener
to transfer his unascertained interest, and that a right to a parti
tion and not an equity to a partition is the proper description of
the interest transferred.
What reason then is there for saying
that this right, when

once acquired,

is not transmitted to. heirs

None whatever.

The point was not argued
before us in appeal, and I only notice it because it is important
that the inconvenience of the use of the term, an equity to a

and representatives?

If Veukatasdmi and second
partition, should be fully understood.
in
defendant were
a position to mortgage the property, the ﬁrst
defendant by the subsequent decree and sale became the purchaser
of whatever interest they had in the property at the date of the
mortgage.
(1) 2

M.I.A.,

s4.

Sanao6ra
v.

Jammn
Bruit.
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Whether they were in a position to mortgage, and what their
exact interest in the property may be, it will not be necessary to
ascertain, as ﬁrst defendant is in possession, and
to make out their title, and as will appear
have failed to establish

it.

As

it is

for plaintiffs

further on plaintiﬂ's
necessity that

to the alleged

plaintiff should be able to adduce a. duly registered certiﬁcate of
sale, it may be well to refer to Muasumnt Bethune Kowur v. Lalla
Buiworee

Lall.(l) At page

523, the

Judicial

Committee

observe—

“Section 259, requiring the Court to grant a certiﬁcate to
person declared to be the Purchaser of land at the sale,
directing that such certiﬁcate

the
and

shall be taken and deemed to be

a

valid transfer of the debtor’s

right and interest, does no more
than create statutory evidence of the transfer in place of the old
mode of transfer by Bill of sale.”

If

this be the effect of the grant of the certiﬁcate, it is clear
But then
is not necessary to pass the title.
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that such certiﬁcate
the question

comes whether a purchaser

at a Court sale can

recover in a suit without producing such a certiﬁcate?
admitted,

as

is the case

here, that the Court auction

place, and that the property was sold to the person
tifi's now represent,

that would seem to be

If

it

is

did take

whom plain

a sufﬁcient

admission

that the title passed to that person, i.e., such title as the proceed

ings in the sale were capable of giving him.
The sale of the property in execution of the decree of the

late

Supreme Court beyond the local limits of the High Court’s
jurisdiction was a proceeding which, as was held in the case
already

quoted, Stephen. Lazar v. Calla Ragava. Chitty, was ulini

vires, and must be treated

It

as ineffective

against

ﬁrst defendant.

is clear that as to the interest conveyed by second defendant at

least plaintiffs could have no claim.

Second defendant was not a

party to the equity suit, nor was he bound by the decree or

the

subsequent sale.
On the ground that the property never passed to Arundchalam

by the sale, as the Court had no jurisdiction to entertain a suit
for property situated beyond its local limits, and that the sale
itself was a nullity, as the High Court could not give itself
jurisdiction to execute the decree of the late Supreme Court in the
(l) H M.I.A.,

496.
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made out and
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am of opinoin that the plaintiﬁ's’ title is not

would, therefore,

reverse

the decrees

of the

Courts below and dismiss the suit with costs throughout.
Mu'r'rusa’ur

J .—I concur.

AYYAR,

simmers

‘1‘:ng
BK“

APPELLATE CIVIL.
Before

Mr. Justice Innes

VELLIYAMMA’L

and

Mr. Justice Muttusdmi Ayya'r.
SA.

AND ornrms (APPELLANTS m

l 878),

No. 558 or

1881_

PETITIONEBS,

Decleglggor

January

and

KATHA GHETTI (Rnsrormnsr

IN S.A. No. 558 or 1878),
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Rnsroxnsrz'r.‘
of Full Bench rulings in Pannappa Pillai v. Pappuvéyyangdr and
in Gangulu v. Ancha Bapulu—Righls of purchaser of copareeners’ interest in

Hindu {aw—Result

partition suit between coparcmers.
The result of the Full Bench decisions

in Pomulppa Pillai v. Pappmniygangairﬂ)

Gauguin v. Ancha Bapulu(2) is that where there has been a. decree against
an undivided Hindu father for debt, and the right, title, and interest of the

and in

father in ancestral property has been sold under the
been placed

in possession

of the entire

instead of the mere interest
that was
(which

advertised

mass

the

decree, and

purchaser has

of the property advertised

for sale,

of the judgment-debtor in the property, which was all
of the property

to be sold, a son, desiring to obtain his share

by an error of execution has thus got into the pessession

cannot avail himself of the decision

of the Judicial Committee

of the purchaser),

in

Dcendyal

Lal

v.

Jugdcep Narain Sinyh,(3) and is not entitled to recover his share unless he can show
that the debt for which a decree was obtained against his father alone was an illegal
or immoral debt.
Per Issues,
intervene

J .—A creditor of

Hindﬁ family,

an undivided

in a partition suit among

coperceners,

to him be distributed over the several parcels of the family

all the copsrccners.

J

Mun-vain Arrsn, .—Although

Per

an

as such, has no right to

and to claim that the debt owing

account

property so as to charge

is taken

between

coparceners

matter of procedure

for resolving their joint rights and liabilities
into several rights and liabilities, this does not create an additional right in the

as a convenient

creditors of the family to forbid partition until their debts are paid, or in purchasers
at a Court-sale to add to the determinate
fresh inquiry

'

interest that has been sold to them

into the real character of the decree debt.

C.M.P. No. 357 of 1879 under Section
(1) I.L.R., 4 Mad, 1.
(a) I.L.R., 3 Cal., ms; s.c.

Civil Procedure
I-L.R., 4 Med, 73.
4 I.A., 241.

623 of the
(2)

as,

Code.

by a

8.

18.
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facts of this case are fully stated

[VOL.

in the Judgment

Court (Innes and Muttusa'mi Ayyar, JJ.).
The Advocate-General (Hon. P. O’SuIl-ivan)

and

Mr.

of

V.
the

Wedder

burn for the Appellant).
Puima Rdu for the Respondent.
He
The Advocate-General.—The plaintiff sues for partition.
He must recover on the
cannot eject without showing title.
strength of his own title (Mahdlutlaya'bin

AppaytiXl).

Parmayu v. Timayabin
There ought to be an account taken of the family

property, and the debts due by the family should be paid ﬁrst.
We are in the father’s shoes and can resist till debts are paid.

J .—If there is a partition

(Innes,
would

it

be invalid?)

without the debt being

J .-Is not partition merely

(Muttusémi Ayyar,

paid,

an arrangement

Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

between the parties?)

The method of taking an account

Hindu Law,

J

Rdma

Ltd

v.

is

laid down in Mayne’s

394.

decision of the Privy Council in Demuin
Nara'in
Sing/1(2) governs this case.
ugdeep
Ra'u.——The

JJ

The Court (Innes and Mdtuadmi Ayyar,
.) delivered the
following Judgments :—
Irmss, J.—In this case plaintiff seeks a partition of the joint
family property between himself and his father, the ﬁrst defen
dant, and one of the principal objects of the

with the partition is to set aside certain
father, the ﬁrst defendant,
Second defendant

suit in connection

alienations

made by his

to second defendant.

is the purchaser

under a decree obtained

by

him against ﬁrst defendant of the right, title, and interest of ﬁrst
defendant in the properties, in regard to which the plaintiﬂ'
questions the propriety of the alienations which were in the nature
of hypothecations

to second defendant of certain portions of the
family property on account of debts incurred by ﬁrst defendant

to him.

Second defendant

maintains

that the debts so incurred

joint family.
The suit brought by second defendant, No. 68 of 1872, in the
Principal Sadr Amin’s Court of Negapatam was for recovery 0f

were debts chargeable

(1) 12. B0.

H.C.B.,

138-

upon the

(2) 1.L.R.,

a

on,

198;

me.

L.B.,

4.

I.A.,

anv
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being the amount

due

'

63

on a registered

bond,

dated 23rd February 1871, and payable on the 11th March 1872.

Payment of this sum was ordered by the decree, and in default the
amount of the decree was to be recovered from the hypothecated

property.

Default being made in payment,

the

hypothecated

property was attached and put up to sale, and what was sold was
knocked down to second defendant and was ultimately in execution
placed in his possession.

The Subordinate Judge on the authority of the Privy Council’s

Lal v. Jugdeep Narat'n Singhﬂ) held, in modi
Munsif’s
the
of
ﬁcation
judgment, that plaintiff was entitled to
recover his share in the properties purchased by second defendant.
decision in Deendyal

for the appellant contended that, if a
suit of this kind could be treated as a suit for partition, then the
course usually followed in suits for partition should be observed,
viz., an account should be taken of all the family
to

property liable

partition.

An
and

account of the debts and their nature should then be taken,

it should be ascertained how far the property may be encum

bered and what portion of the debts should

be borne

by each

coparcener.

The decision of the Privy Council in Deendyal Lal v. Jugdaep
Na'ruin Singh, which was followed by this Court in Vanuatu.
mmayyan

v.

the

Dikshatan', (2) determines that
at a Court auction in a money decree is merely

Vencatasubramania

what is purchased

And in a
right, title, and interest of the judgment-debtor.
to set an alienation aside so far as possession

suit by a coparcener

under the auction-sale

following the decree

purports

to give

more than the interest of the coparcener against whom the decree
the suit is limited to the object of setting
far
as it affects the plaintiff’s interest and
aside the possession
of recovering the plaintiff’s interest for the joint family, such a

was passed, and when

so

as that suggested

by the Advocate-General would
but a suit for partition, such as the
present suit purports to be, is not concerned merely with the
recovery of a portion of the property from third parties, but has
proceeding

clearly

be unnecessary,

198;

8.0.

L.R.,

I.A.,247.

(2)

LLB,

1

on,

4

I.L.R.,

a

regard to the distribution of the burden of the debts as well as of
(1)
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,.

Ka'rua.

If

property among the coparceners.
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has to

be

an account

taken, as between the plaintiff and ﬁrst defendant, it might become
to declare plaintiff liable to contribute towards the
of
some of the debts to satisfy which alienations were
discharge
made. The question is—Does this circumstance, existing in such

necessary

a case as the

present,

work any change

in the relations of the

it inequitable to
disturb or to disturb to the entire extent of plaintiff’s share, the
plaintiff to the second defendant

and render

possession of second

defendant

auction in execution

of the decree obtained by second defendant

acquired under

against ﬁrst defendant to recover the debts

the purchase at

?
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The property sold for only 50 rupees, and the debt to second
defendant remains therefore for the most part unsatisﬁed.

No doubt in a suit for partition a coparcener may claim contri
bution by the other coparceners towards debts discharged by him
as manager in the interests of the joint family, but a creditor of
the family as, such, has no right to intervene

merely

in conse

quence of a partition among the coparceners, and to claim that the
debt owing to him be distributed over the several parcels of the
His proper
family property so as to charge all the coparceners.
remedy is to enforce his claim against the family upon such rights

of action

If

as he may have.

not necessary

to decide

(as

may

be the

the point) second

case, though

it

is

defendant’s

remedy
against the family generally is merged in the decree in the suit
upon the registered bond, second defendant must take the conse
quence of having, by the way in which be framed his suit, treated
the debt as one owing to him by the ﬁrst defendant personally.

He is therefore
was sold to him,
defendant

2

in this suit entitled to claim no more than what
viz., the right, title, and interest

of the ﬁrst

in the property attached.

The joint family property consisted 'of 63 items, of_which items
to 63 have been placed in second defendant's actual possession,

under the decree through an error in execution, as he should only
constructive possession by proclamation that the
right, title, and interest of ﬁrst defendant;in this property had
have obtained

passed to him.

In

item No.

1

ﬁrst defendant

does not

dispute

plaintiff’s right to his half share, and in the remaining items
plaintiff is entitled to his half share, ascertained and deﬁned, and

MADRAS SERIES.
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second defendant

will

65

then have an opportunity of ascertaining

and deﬁning the right, title, and interest of the ﬁrst defendant in
It will be quite feasible,
these items which has passed to him.
however, to

effect this in execution,

requires to be taken.

and

no separate account

.

I

Since the argument of this case the decision of the Privy
Council on let February 1879 in the case of Suruj Bumi Koer v.
éheo Proshad Sinjhﬂ) had been received, in which there are
of the opinion of the Judicial Committee which appear
to be in direct cenﬂict with the decision in Deendyal Lal’s case.
in consequence of an argument in another case before Mr. Justice
expressions

Km”

I

have given
Appeal 66 of 1879),
which,
while recognizing
very careful attention
the principle of the decision in Dee'ndyal Lal’s case, reafﬁrms the
and myself

(Second

to that decision
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principle

of the decision in Muddun Thakoor v. Kantoo Lall,(2)

that as against a purchaser for value without notice a son cannot
claim to set aside a sale directed by a decree against a father
his interest was affected by the sale,
though he was no party to the suit or decree. The foundation
of this and kindred decisions I have discussed in my judgment

on the mere ground that

in Vencatammayyan v. Vencatasubramania Dikchaiar.(3)
They
depend upon the view taken by the High Court of Calcutta that
even in cases governed by the Mitakshara until partition no
in an estate can be conveyed, and that, if an
estate therefore is sold under a decree, it is sold in its entirety,

separate

interest

and that it is this entirety which passes to the purchaser, and

I have

there endeavoured

to show that in the Madras Presidency

in this respect does not
apply. But in the present case there is further this distinction,
that the decree did not order the sale of the property.

the doctrine of Muddun Thakoor’s

case

“ execution to issue in default
against
the mortgaged property, ” in other words, in default of payment
The

decretal order was

the decree might be enforced

This

against the mortgaged

does not necessarily import that in execution

property.

a scope is to be

given to the decree greater than what is warranted by the array
of parties or that anything more than the right, title, and interest
'of the only defendant therein is to be aﬂ'ected.
(1)

L.B.,tI.A-.,88.

.

(a)

L.R.,lI.A.,821.

(3)I.L.B.,Uhd.,
9

m.

Varmrnmh.

K5,“,

-VILLIYAII‘L
v.

KATHA.

'
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I

think, therefore, that the decision

[von v.

of the Subordinate Judge
this appeal .with

is right and would aﬁrm his decree and dismiss
'

costs.

J .—I concur.

suit for partition,
and plaintiﬁ claimed his share in items of land 2 to 63 in the
possession of the second defendant, who relied in support of his‘
-~ Mv'r'rus/i'm

AYYAR,

This was

a

right of possession as purchaser, ﬁrst, on a hypothecation bond
executed in his favor by ﬁrst defendant, plaintiﬁ' s father, in 1871
'for Rs 2,000, which sum was alleged to have been borrowed for
the payment of certain family debts

;

and secondly upon the Court4

sale in execution of the decree passed against the father upon the

As

to the Court-sale, it is a proceeding
which
declares that the judgment-debtor’s
under the processual law
interest in the property sold is all that is liable to be sold in execu

hypothecation bond.

on which the decree is based may be a sim-‘

The transaction

reference to the judgment-debtor’s position in the suit which was
that of an individual coparcener,
sentative of the family.

and not of the head and repre‘

to the hypothecation

bond, the second

was entitled neither to claim nor retain possession

of

it,

defendant

As

the property in dispute under

and thetransfer of the plaintiﬂ's
interest in this property, whatever that might be under the Court

The second defendant

sale, was wrongful.

cannot, therefore,

be'

It

so advised.

is

it

is

he

is

if

whole or in part, he may sue him for

it

a

is

by

a

is

right to retain possession until his debt
permitted to set up
his own wrong.
paid, for that would be to enable him to gain
and
debt,
the
If his debt
liable for
family
plaintiﬁ'
iii

it

not necessary, for the purpose of this suit, to etpress an opinion
whether an action will now lie against the plaintiﬁ, and
would
suﬁice to say that the second defendant cannot give himself a

a

view

to

liabilities

but

the ascertainmentiof the shares

for

a

Advocate-General that
suit
suit to demand an accountof family assets and

argued by'the learned

partition

in is

It

-

upon the hypothecation bond.

'

if

a

right to retain possession of the plaintiff’s interest by his own
.wrong and seek to be placed as against the plaintiff in
better
than
he
would
have
held
there
had
been
no
position
decree

is
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tion.

ple family debt, or a hypothecation or a usufructuary mortgage
'but the interest that is liable to be sold must be determined with

of ﬁhe

several

VOL.

mums
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snares.

and that the second defendant

coparceners,

67

may call upon
'

the

a sale for the payment of what is really,

plaintiff to recognize

if

not on the face of the decree, a family debt.
But the author of
“
the Mitaksharé. deﬁnes partition to be
the adjustment of diverse
rights regarding the whole by distributing them on particular
portions of the aggregate ;” (Mit. Ch. I, Secs. 1—4), and though
an account is taken as a convenient method of procedure as
between the coparceners for resolving their joint rights and
liabilities into several rights and liabilities, it does not, I think,
create an additional right in the creditors of the family to forbid

partition until their debts are paid or in purchasers at a Court-sale
to add to the determinate interest that has been sold to them by
a fresh inquiry as to the real character of the decree debt.

For

these reasons

I

also think that the judgment appealed
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against must be aﬁirmed and the appeal dismissed with costs.
On the 11th November 1879 the appellants prayed for

a review

of judgment.

Mr.

Wedderburn

for the Petitioners.

The decision in Suraj

Bunst' Koer’s case(1) virtually overrules Deendyal Lal’s case. We
were not aware of that decision which was decided only two days
'

before this case was argued.

Moreover the questions involved in this case have been referred
to a Full Bench for decision in 3.11. 703, 704" 705 of 1879.
The application for review was granted and the
stand over pending the decision of the Full Bench.
The petition was heard on 8th December
Mr. Wedderburn for the Petitioners.

case ordered

to

1881.

The Full Bench decision in Ponnappa, Pillai v. Pappuvdyyan
gci'r(2) negatives the right of the son to dispute the sale of property
which has passed out of the family in execution
decree against the father.

of a personal

The distinction drawn by the Chief Justice in the case of a
(in which case the son may redeem

decree enforcing a mortgage

his share) does not arise here.

J .-—I

(Innes,
Pmmappa.

Pillai

(1)

L.R.,

did not understand
v. Pappzwdyyangcir

6

.IA.,

88.

the

Full Bench

to decide in

anything more than that the

(2)

I.L.R.,

4

ma,

1.

10

anuurit
I}

Kama.
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Vuunum
0

Knns.

Lall

in Girdharee

decision

v. Ka-ntoo

Lall

[VOL.

V.

in this

was binding

Presidency).
The judgment of the Chief Justice and the orders made in dis
posing of the appeals are concurred in by the rest of the majority,
and these questions are involved in the decision of the cases
referred.

The order of reference is in general terms.

The Respondent did not appear.
On 18th January 1882 the judgment of the Court was delivered
by
INNES,

J.—In

the Petition

357 of 1879 we were

asked

to

review our decision in Second Appeal 558 of 1878, with reference
to the

Full Bench rulings

of the

High Court in Second Appeals
while seeking

his share in certain family property in possession of the family,
also prayed for a share in certain other property that had been
purchased in execution of a decree against his father and was in
possession of the purchaser.

As

the Full Bench rulings, it was held by the
of
the
Court
that the decision of the Privy Council in
majority
Girdharee Lall v. Kantoo Lall and Girdharee Lall v. Muddan
we understand

Thakoo'r(2) is binding on this Court, and that, where there has been
a decree against the fatherfor debt, and the right, title, and
interest of the father in ancestral property has been sold under the
has been placed in possession

decree, and the purchaser

of

the

entire mass of the property advertised for sale in place of the mere
interest of the judgment-debtor in the property, which was all that
was advertised to be sold, a son, desiring to obtain his share in the

theJudicial Committcein Decndyal
which,

so far as ,we are aware,

Lal

v.

J

uycleep

Narain

has not been declared

Singh

to

(3)

property, which by an error in execution has thus got into the
possession of the purchaser, cannot avail himself of the decision of
be no

is

not entitled to recover
longer binding on the Courts, and he
his share unless he can show that the debt for which a decree
was obtained against

the father without joining

the son was

73.

I.A.,

252

8.0.

I.L.R.,

(2)

L.R.,

1

ma,

L.R.,

3

(a)

;

1.1.3.,

4

(1)

1.

illegal or immoral debt.

4
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412 of 1879, and 703, 704, and 705 of 1878.(l)
The suit was a partition suit in which plaintiﬁ,

LA.,

Cal., 198.

321.

an
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The only distinction to be drawn between the judgment-debt Vrrunxmir
1).
of the father in the present case and that in the case of Deendyal
KATHA

Lal

v. Jugdeep Namin

Singh is that in the last-named
decree was a mere money-decree, while in the present
decree against the father was for a sum certain,
payment

the amount

hypothecated

;

case the
case the

and in default of

was to be levied by sale. of the property

but that circumstance,

as the

Judicial

Committee

observe in that judgment, makes no difference in the rights of the
purchaser who purchases the right, title, and interest of the judg

ment-debtor.
We are bound by the ruling of the

Full

Plaintiff

Bench.

has

not even alleged that the debt incurred by his father was illegal
or immoral, and we must grant the review prayed and, reversing
the decree of the Subordinate Judge,

restore that of the

District

property not aﬁected by the decree against the father, viz. , in the
property scheduled as No. 1.
In Nos. 2 to 63 plaintiff is debarred from obtaining a share.
The petitioners shall have the costs of this petition and of the
second appeal.

APPELLATE CIVIL.
quore Sir Charles A. Tu'rlwr, KL, Chief Justice, and Mr. Justice
Mutlusémi Ayyar.

CHETTI
\RATNASUBBU
'

(DEFENDANT),

APPELLANT,

PONNAPPA CHETTI

(PLAINTIFF),

1882.

Itssrormrm'r.‘II

February 13.

Ilindu' law—Sucression—Band/iu—Jlothcr‘a malermzl uncle’s grandson.
According to the Hindu Law of Succession in force in the Madras Presidency the
uncle of the doccased‘s mother

THE facts and arguments

in this

is in the line of heirs.

case are set out in the

of the Court (Turner, C.J., and Mutt-usa'mi A yyar,

J

Judgment

.).

grandson of the maternal

thishyam Ayyanga'r for Appellant
Pedroza for Respondent
“

S.A. No. 466 of 1881 against tho decree of Adiappa Chettiyar, Subordinate
conﬁrming the decree of C. Venkobachariar, District M unsif of
Cuddalore, dated 4th February 1881.
udge of Cuddalore,

1831,

November 3.

and

J
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Ml'msif which allowed plaintiﬁ his share only in the other family
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RATNASUBBU
c.

Pomurra.

J nnounnr.—The

respondent

sued to recover a house

The appellant relied on

appellant.

a

usufruetuary

support of his possession, but failed to establish it.
question belonged
the appellant

to one Subbaraya

pleaded that

of the maternal

[VOL.

V.

from

the

mortgage in
The house in

Ohett-i, who is now dead, and

the respondent,

who is the grandson

of Subbaraya ()hetti’s mother, was not his
heir, and that one Am/nani Marugappa, who went abroad about
uncle

six years ago, was his undivided paternal uncle’s son and as such
his heir-at-law. Both the Lower Courts held that it was not
proved at all that Marugappa was alive, and the

further observed

that

witnesses said that they

the defendant’s

did not know how Marzujappa

Was related to Subbaraya,

the relationship set up by the respondent

and that

was not proved.

urged on second appeal that the Lower Courts are in error

in holding that, as a ba/mlhu, the respondent is Subbaraya’s
under the Mitékshara law

heir

We have the authority of the Privy Council for saying that
the enumeration of baudhus in the Mitakshara is not exhaustive.
On this ground the Judicial Committee

held in Girdhari

Lall

Roy

v. The Bengal G0vernment(1) that a maternal uncle was a bandhu.
It was also held by a Full Bench at Calcutta that a sister’s son
was an heir, though he is not named in the Mitakshara.

(Amrita.

Kmnari Debi v. Lakhinarayan Chuckerbutty).(2)
This decision
approved by the Judicial Committee in the case before cited
was followed by this Court in Chekka'ni Timpatt'
Ba'jak Suraneni Vcncala Gopula Narasimlza

deanin

was
and

Ga'ru v.

Ra'u Bahadur.(3)
Sec. 5, § 3, declares

The author of the Mitaksharé, Chap. II,
kinsmen sprung from a different family, but connected by
Bhinna
funeral oblations, are indicated by the term cognate.

that

bandhu sabda grahana't

gétra sapimldna'm

,-

and in Section 6 that

cognates (bandhus) are of three kinds—related to the person him
The great-grandson of the
self, to his father, or to his mother.
mother’s maternal

tor and therefore
The mother’s
virtue of

a

grandfather

is a sapinda of that common ances

a cognate related to the mother, ma'l'mbandhu.

uncle, though less remote,

maternal

succeeds in

similar afﬁnity.

On this ground we afﬁrm

the decision of the Lower Appellate

Court and dismiss this appeal with costs.
(1) 12

M.I.A.,

448.

(2) 2

B.L.R.,

20.

(a;
c
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It is

District Munsif

n.n.o.s.,

219.

moms
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snares.
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CIVIL.

Sir Charles A. Turner, KL, Chief

Justice, and

Mr. Justice

Muttuedmi Ayyar.

EKANAT THAYU KUNJI AMA

AND ornnas

Arranrs,
and

(Pmmms),

1881
December

_

EKANAT SHUNGUNNI VALIA KYMAL

19.

1881
February 16.

(DEFENDANT),

[Itssmormlsrzr.’F
Malabar law, riyht to maintenance of junior member of Tarwad having private means,
where income is inauﬁcient for all.

Karnavan must take into consideration
1’. Te'yan

Nair v. P.

Brigavan

the private means of each member.

Nair(l) distinguished.

IN this case the plaintiffs and defendant were members of a
Malabar Tarwad, which consisted of two branches, called Ekandt
and

The defendant

Manalait.

was also the Kymal

or head

of

the whole tarwad.

The plaintiffs sued for Rs. 2,079-13-4, arrears of maintenance
for two years and ten months.
The Munsif gave the plaintiﬁ's a decree for part of the sum they
claimed, but the District Judge on appeal dismissed the suit.
The plaintiffs appealed to the High Court.
Ra'machandréyyar for the Appellants.
Bha'shyam Ayyanga'r for the Respondent.

J

follows

.),

The material part of the Judgment of the Court (Turner, C.J.,
for the purpose of this report, was as
and Muttusdmi dyyar,
:

is

is

of opinion that, where the members of one branch
The Judge
not
of a tarwad have private means of their own, the Karnavan
bound to make them the same allowance as he does to other

'

Mad,

171.
,

(l) I.L.Ri,

n

'a'...

SA. No. 547 of 1881 against the decree of H. Wigram, Ofﬁciating District Judge
of South Malabar, reversing the decree of O. Chanda Menon, District Munsif of
Ptlg‘t, dated 21st February 1881.
4
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The fact that a member of a Malabar Tax-wad has private means does not aﬁect
his right to subsistence where the income of the tarwud is suﬁicient to provide for
all a suitable subsistence; but when the income is insuﬂicient for this purpose the
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Tun-v
‘U.
SHUNGUNNL

members

of the tarwad.

On the other hand, it
that “

[VOL.

V.

was held

in

P. Téyan Nair v. P. Ra'gavan Narz'r(l)
the circumstance
that a member of the tarwad has other property is not an element
in the consideration of his right to share in the enjoyment of the
joint family funds,” and that, if it were, “ a. man’s own individual
industry and exertions might be the means of depriving him of his
These rulings, though apparently
rights in the joint property.”
Primd
contradictory, are not, in our judgment, irreconcilable.
to
the
members
of
a
tarwad
have
rights
support out
equal
facie

of family funds, but they are not entitled to deﬁnite shares in the
(Kum'garatu v. Arrangadenl,(2) and the Karnavan is not

income

accountable

if

he gives to some more than to others, provided

gives to each what, under the circumstances,
able allowance
member

for his subsistence.

would be

The circumstances of

in respect of his private acquisitions would

he

a reason
each

not affect
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his right to subsistence where the income was suﬂicient to provide
a

suitable subsistence

for all the members

of the tarwad;

but

for this purpose, the Karnavau
must, with due regard to the interests of all, look to the private
.
means of each.

where the income is insufﬁcient

It

from the facts mentioned in the judgment,
to provide a suitable
subsistence for all, and, if this be so, the Judge should not have
does not appear,

that the income of the family is insufﬁcient

claim made by the appellants that a
portion of the income from the mortgaged lands is to be regarded
As we consider the investigation
as their private acquisition.
refused

to consider

the

imperfect, we shall direct a rehearing of the appeal.
of this second appeal will abide and follow the result.

1) 11.11., 4 Mud.,171.

(2) 2,

M.H.C.R.,

The

12.

costs

VOL. V.]

MADRAB

SERIES.

73'

APPELLATE CIVIL.
Before Sir Charles A.

Turne‘r, Kt,

Chief Justice, and Mr. Justice

Innes.

NALLAPPA GOUNDAN

(Sncoma

DEFENDANT),

APPELLANT,

1881

November 18.

and

IBRAM SAHIB
Registration

(PLAINTIFF),

1882.17

Renew!)an

Act, Sectimz 60— Unregistered mortgage defeated by subsequent registered sale
withpthice.

Section 60 of the Registration Act, 1877, affects alike documents which it is
optional, as well as those which it is compulsory, to register, and its effect is not
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modiﬁed

by the fact that the subsequent

registered purchaser

of a prior unregistered encumbrance.
Fuzludem Khan v. Fakir Mahomed Kban(l) discussed.
dissented from.

buys with full notice

Opinion of Pontifex,

J

'1

THIS was a suit to recover from the ﬁrst defendant and from the
land hypothecated Rs. 115-3-2 due upon a hypothecation bond for
Rs. 80, dated 1st July 1877.
The ﬁrst defendant admitted the debt, but stated that he had
sold the land to the second, third, and fourth defendants for Rs.
50, informing them of the plaintiﬁ’s lien which they agreed to
discharge.
The defendants

2, 3, and 4 contended

was forged, that they purchased

that the bond sued on

the property on 11th November

1879, and that their deed being registered took priority over the

plaintiff’s bond which was not registered.
The Munsif found that the plaintiff’s bond was genuine, but
held that, by virtue of Section 50 of the Registration Act, the
defendants

2, 3, and

4 had

purchased

the land free of encum

brance, and gave the plaintiff a decree against the ﬁrst defendant

only.
Upon appeal the District Judge found that the second, third,
and fourth defendants bought with full knowledge of the plain
“ S.A. No. 203 of 1881 against the decree of F. M. Kindersley,
District Judge of
Coimbatore, modifying the decree of P. Narayanasami Ayyar, District Mimsif of
Erode, dated 22nd November 1880.
(1) I.L.R., 6 Cal., 336.

NALLAPPA
1‘

IBMI.

['VOL. V.
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tiﬁ’s mortgage, that the price was manifestly inadequate, and that
this could only be accounted for by the fact of the purchaser
having agreed to satisfy the existing encumbrance, and proceeded
“ This being the case, it cannot be held that the
as follows :
are now at liberty, under the Registration

purchasers

to satisfy the mortgage, for such

refusal

Act, to refuse

would amount to

a

fraudulent breach of their contract with ﬁrst defendant and the
Registration Act cannot be used as a means of fraud. The mere
fact of registration will not give priority unless the registration
is made innocently.”
The second defendant appealed to the High Court.
Blzdskyam Ayyangcir for Appellant.

document,

superseded by

a

a

that

the registration of which was optional, could be
subsequent document for less than 100 rupees, but

not by one for more than 100 rupees.

Section 50 was enacted to
cure this anomaly.
Balaj'i Rdu for Respondent referred to Fuzlucleen Khan v. Fakir
Mohamed

Khan.(2)

The Court (Turner,

C.J.,

and Inner.

J.)

delivered the follow

ing
Jenem-zm'

:—In this

Judge ought to

It

case we hold the decree of the District

be reversed.

was optional with plaintiff to register his document

is

III

is

it

or not,
but the provisions of Section 50 of the Registration Act
of
1877 aﬂ‘ect alike documents which
optional, as well as those
which
compulsory, to register.
Transactions, evidenced by documents of either description, are

it

rendered of no eﬂ'ect by the subsequent

of

execution and registration
of a document relating to the same property.
In Fuzludeen Khan v. Fakir Mahomed Khan,(2) the Judge
the High Court, from whose judgment that case came on appeal,
based his judgment on the view that the vendor, having by the
ﬁrst sale parted with all interests in the property, had nothing to
sell and sold nothing to

the

(1) White and Tudor, p. 282.

subsequent
(2)

registered purchaser.
I.L.R..

6
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4-.

Under English law a prior gift can be defeated by a subse
quent sale—27 Eliz., Cap.
[See notes to Ellison v. Ellisom] (1)
Under the former law in this country there was this anomaly,

081., 338.

VOL. V.]
But
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the Appellate Court held that the ﬁrst sale was, according to

NALLAPPA
'1'.

the intention of the Legislature, subject to the risk of the title of

Imam.

the vendee being displaced by a subsequent innocent purchaser
without notice, whose conveyance was duly registered.
We
agree in this view except that, we think, the effect of registration
is altogether independent of notice.
In the case just referred to,
the question of the effect of notice did not arise, and therefore the
case is hardly an authority upon the point.

The earliest law on the subject in this Presidency is Regulation
of 1802. By Clause 3 of Section 6 of that Regulation, it
was provided that, where there was notice by a subsequent pur

XVII

chaser of a prior unregistered deed, the registration
subsequent

the prior deed, though it
of 1843 did away with the

deed would not invalidate

would without notice.
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of his own

Act

XIX

doctrine of notice which has never since been expressly revived.
There is nothing about notice to be found in the Acts of 1864,
Have we any right to import this doctrine?
1866, 1871, or 1873.
Were we to do so, notice, it cannot be doubted, would be set up
in almost every case, and the Act would be rendered to a great
extent inoperative.
The plain words of the Act are—“ shall if duly registered take
silent, as regards the property comprised therein, against every
The
unregistered document relating to the same property, &c.”
and,
think,
without
we
we
used
should
any
are
qualiﬁcation
words
not be giving effect to the Act if we treated the circumstance of
second, third, and fourth defendants having notice (as is found) of
plaintiﬁ’s unregistered document as one which bars the operation
of Section 50 of the Registration Act.

We

reverse

without costs.

the decree

and restore

that of the Mﬁnsif, but

A

’4
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APPELLATE CIVIL—FULL BENCH.
Sir Charles A. Turner, KL, Chief Justice, Mr. Justice
Imus, Mr. Justice Kernan, and Mr. Justice Kinderslcy.

Before

VELLAYAN CHETTI (Pmm'nrr), Arrsum,

13%
January 18.

and

h1arch21.

TIRUVAKONE mo ornsns (Dmssrs), Rssrosnssrs.‘

“hm ’0.

Rent Act, Sections, 1, 3, 79, 85.
Mortgages
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A

mortgagee

Landbolder,

Farmer,

Anignee of Iandholder.

of Inndholdﬂ', position of.

" as deﬁned
of a “ landholder

in Madras Act

VIII

of

1865,

Section 1, may exercise the powers of a landholder under the Act—
“
(I) as s farmer" if it is a condition of the mortgage that the mortgagee
shall take possession of the estate in whole or in part and give credit or
account for a sum certain to the proprietor on account

or

of the collections ;

ii

a, landholdcr under Section 79
the powers conferred
(2) as an assignee of
by the Act on landholders have been specially delegated to him by his

mortgagor.

A

delegation

of such powers should not be inferred from an instrument in the form

of an ordinary mortgage.

The question in these second appeals was whether the Appellant,
as mortgagee from a Zamindzir, was entitled to enforce acceptance
of pattiis by the Respondents under the Rent Act.
The cases were heard by a Division Bench (Innes and Kindersley,

JJ.).

The following judgment was delivered by
KINDERSLEY, J.—These suits were brought under the
Recovery

Judge

Act to enforce

dismissed

the acceptance of a patté.

Rent

The District

the suits on the ground that the plaintiﬁ' was not

a landholder within the meaning of the

Act in

question.

When these Second Appeals came on for hearing, Section 79 (a)
Act was referred to, and it was argued

of the Rent Recovery

‘ S.A. 610 to 619 of 1880, against the decrees of G. A. Parker, Acting District
Judge 0! South Tanjore, reversing the decisions of S. Russell, Assistant Collector of
Tanjore, dated August 16th, 1880.
(a) Landholders are authorised to delegate to their agents or assignees all the
powers given to them by this Act, and any persons injured by such agents or asa'gn
ees shall be allowed to sue either them or their principal, or both, kc.

,VOL. v.1
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that the plaintiff was the landlord’s assignee and therefore com
In answer to this it was
petent to bring the suit under the Act.
contended that an assignment meant the transfer of the landlord’s
whole interest in the land and that the plaintiﬁ in the present
case was a mere mortgagee.
The reply was that, while that might
be the strict technical meaning of the word “ assignment,” the
word assignee was used in a wider sense in Section 79 0f the Act
and included a mortgagee.

It appears
to

to me that in that section

use the word “assignee”

In Madras it is
of

everyday’s

as an assignment.

the Legislature intended

in its wider and more popular sense
experience that a mortgage is spoken

The language is inaccurate, but it is in com
And, if a landlord may delegate
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mon use even in legal proceedings.

all his rights under the Act to his assignee, I see no reason to
The provision
suppose that he may not delegate some of them.
for the continuing responsibility of the landlord favors the view
that

va

complete assignment

was. not the only case intended.

In

the present case it would be dilﬁcult to lay a ﬁnger on the passage

in the mortgage deed assigning the interests of the landlord to
But there are passages by which particular
the mortgagee.
rights are conveyed, and, reading the whole of the deed together,
it appears to me to be intended that the mortgagee should have
the landlord’s right of exchanging pattas
the raiyats.

Iam of opinion that

this suit to enforce the acceptance

and

muchalkas

with

the plaintiff is entitled to bring

of the patté,

if it

be a proper

patta.

In
The cases already decided do not help us very much.
Rowten v. Vijien Vi-rapctren (1) it was decided that
“ land
the sub-lessee of the representatives of a lessee was not a
Zinulabd-in

holder ”

by the Act. In C.M.P. 304 of 1880 it was
decided that a mortgagee in possession, in whom the landholder’s
interests were for the present vested, might bring a suit for rent
as deﬁned

and that, asthe suit was not
under
the
it
was
immaterial
Act,
brought
(for purposes of juris
diction) whether he was a landholder within the meaning of the
before a Court of Small Causes,

Act.
I(l)I.L.R-,1,Mud.

49. .

Vmus
I).

Tumu
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In Rani Kattami Nachiar

Venus
'0.

Tim: vs.

[VOL

Aiyanﬂ),

v. Subbam'ma

it

V.

was

found that the cause of action did not arise out of the relation of
landlord and tenant.

J

quss,

is,

.—I cannot agree that the mortgagee in the position
landholder under the Act, entitled to bring this suit.
The question was accordingly referred to Full Bench.
a

a

of

Hon. Rdma Rdu for Appellant.
Bheishyam Ayyangdr for Respondents.

Min—The Plaintiff

is—Is

he

to the defendants.

patté.

a

Zamindéri tendered

as mortgagee

VIII

landholder under Madras Act

in possession of
The question

of 1865

?

Rd'ma.

a

a

Hon.

Landholders are of two classes—'
Clause

1,

Section

II and

III.

Clause

1.

“include.”

The list given

is

is

word

by way of illustration. '

of 1802, Section
of 1802.

14.

of 1802, Section

It

is

1802, Sections

2—8.

only when we come to the Act of 1865 that

certain class

mentioned, not before.

.—Section

3

J

(Innes,

limits the persons who are to enter into

engagements).
whether

Pailégar,

not

being speciﬁed,

could

patté was decided in Ohauki Gozmden v.
So too
Mittadar
entitled to the previ
a

Venkatarammzier(2).
sions of the Act, and in Ra'masdmi

is

a

enforce acceptance of

a

.

The question

Aien v.

Mmy'eya-

P/illai(3)

a

I

XXX of

a

XXV

XXVII
XXVIII

2.

The old Regulations on the subject are—

is

farmer from the Tanjore Palace was held to be within the deﬁni~
tion. The assignee of a hypothecation deed was held not to come

within the clause—Zinulabdin- Rowten v. Vijien
So too in C.M.A. 304 of 1880,

Virapatrenﬂ).
~

(Turner, C.J.—The case was not brought under the Rent Act.
There was no argument about the question).
302.

M.H.C.R.,

61.

(2)
(4)

n.n.c.a., 208.
I.L.R., Mai, 49.
1

n.n.c a,

5,

(1)
(a)

s, 4,
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II

is

is

The question
whether Plaintiﬁ comes under the category in
It not an exhaustive category.
of
Section
Clause
The

VOL.

MADRAS SERIES.

V.

79

Section 79 authorises

landholders to delegate to their agents
or assignees all their powers under the Act, and Section 85 gives
Managers of estates of disqualiﬁed landholders and public ofﬁcers
holding lands in attachment for arrears of Government revenue
power to proceed under the Act against tenants.
.—Is not that against you ?)
(Kindersley,

J

In this

mortgage deed gives power to collect road cess
and taxes, so that the document seems to show that the owner
wanted to assign all his power and make the assignee an agent.
case the

Both under the document and under the law the Plaintiff is autho
rised to enforce acceptance of a patta.
Ayyangrir.—It is unnecessary to go into the old
The purport of them is explained in Gopalasawmy
Regulations.
Muddelly v. Mukkee Gopalier(1). The Full Bench held that
Section 7, not only disabled a tenant or landholder who has not
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BMshyam

given or got a patta from suing under the Act, but also prevents
him from suing in ordinary courts.

It does

The deﬁnition of landholder is immaterial.
whether the
question

”
word “ include

is exhaustive

turns on Section 3.

Section

or illustrative.

The

and farmers from them, but not

By Section 3—Zamind6rs
mortgagees,

not matter

are directed to enter into written agreements.

The scope of the Act is clear.

13 is also restricted.

It

imposes on some landholders the obligation of exchanging pattas
and muchalkas and gives the tenant power to compel landholders
to perform the obligation.

Section 13 refers to landholders not

mentioned in Section 3.

In their

case the

Act

“ If you enter into a written
under this Act by distraining, &c.”

says

you can proceed
is clear that the Act applies

agreement,

It

:

Section

3 and Section

13.

The Plaintiﬁ in this
patté, and says

I am

208, bears out what

Zamindar is
called both.
Appellant.

case

proceeds

bound to accept.

I say.

a general,

only to landholders mentioned in
These are enumerated in Section 1.

It

under Section 3, tenders
The casein

5,

decidest tha a Palégar is a Zamindar;

and Palégar a local, name; Mali-angapuri

The case in 6, M.H.C.R.,

61

does

The Palace authorities were held to be
(1) 7,

a

M.H.C.R.,

M.H.C.R.,

312.

is

not support

Jagirdars.

VELLAYA
v.
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The Rent Act refers to two classes—

VBLLAYA
‘IJ.

(1) Those who must give pattas.
(2) Those who may give pattés.

Tum".

It has been held that a person can maintain a regular suit
though he has not taken a written engagement under Section 13.
Section 3 shows that farmers were the only persons without
“
proprietary right who came within the term assignees.” Mort
gagees were advisedly left out.
critical reading, does not contemplate exchange
‘ofpatta and muchalka by agents or assignees. The word “assign
Section 79, on

ment

” is

a

a well-known term.

words must be used

as

However badly the Act is drafted,
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of

a person’s

In

known to lawyers.

taries, p. 533, the deﬁnition of assignment

interest in real estate.

Stephen’s

is,a transfer

Under Section

Commen

of the

whole

79 pattas are

The assignee
only to be granted in the name of the landholder.
is regarded as a principal.
A farmer under a Zamindér cannot, only a farmer of public
revenue can, proceed under this Act (Section 86).
Section 85 puts managers of estates in the shoes of the Zamin
dair.

The judgment of the Full Bench (Turner, C.J., Innes, Keman,
and Kindarsley,
.) was delivered by
TURNER, (Ll—Doubts having been felt whether mortgagees in

JJ

of agricultural estates enjoy the privileges and are
subject to the obligations of landlords under the Rent Recovery
Act, the cases before us were referred to a Full Bench for decision.
possession

A review of the legislation respecting landlords and tenants
agricultural holdings discloses the anxiety of the Government
protect tenants from uncertain demands and at the same time
recognized

necessity,

in the interests

entrust landlords with certain
the realization of their dues.

of the public revenue,
summary powers and processes

It

of
to
a

to
for

also shows that the

privilege to
employ these summary powers and processes was restricted to
such landlords as had fulﬁlled their statutory obligations, that
certain landlords were debarred from suit

not fulﬁlled, and that precautions

if

such obligations were

were taken to secure to tenants

injured by the exercise of summary powers prompt relief, and the
responsibility of persons presumably in a position to make com
pensation.

MADRAS' SERIES.
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The earliest legislation respecting the granting of pattés by
landlords to tenants in this Presidency is to be found in Regu
lation

XXV of

1802, which introduced the permanent

The 14th section of that

“ Landholders ”

rent and within

assessment.

“ Zamindars ”
Regulation required

with their raiyats for

to enter into engagements
a reasonable

and
a.

time to grant to each raiyat a patté.

or cowle deﬁning the amount to be paid by him and explaining
every condition of the engagement and to give receipts for all
payments made to them by their raiyats, and it declared a Zamindar,
who, after the expiry of a reasonable time from the execution

of

a

kabulyat, should neglect or refuse to comply with the demands
of his under-farmers or raiyats for pattas or receipts, liable to a
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suit for damages in the Civil Court.
Regulation XXVII of 1802 conferred on Collectors summary
powers for the realization of the Land Revenue from proprietors
of land and farmers holding a farm immediately from Government,

it

and in the second section

that the designation “ pro
it occurred in any Regulation,

declared

prietors of land,” whenever
should describe Zamindars, independent

talukdars, and all actual

proprietors of land who might pay the revenue assessed on their
estates directly to the Government.
Regulation XXVIII of 1802, for the like reasons as were de
clared in the preamble of the preceding Regulation, empowered
“
proprietors of land and farmers of land holding immediately
from Government,” without notice to any Court or Public Ofﬁcer,
to distrain and sell, with certain exceptions,
under-renters,

the property of their

tenants, and raiyats for arrears of rent or revenue,

subject to rules prescribed by the Regulation,
the like powers on

in relation
Section

“ under-farmers
farming

and

it

conferred

land from proprietors

”

to their under-farmers, tenants,
34.-

or raiyats.
“Zamindars, proprietors, or farmers

empowered

of

if they were unable to realize arrears of rents or revenue
by distraint of the property of their dependant talukdars or
under-tenants of whatever denomination or of the sureties of such

land,”

persons, to apply to the

Judge of

the Zila Court setting forth the

arrear and praying that the defaulter and his surety might be
taken into custody

The person
against whom the complaint was made was to be arrested and
brought before the Judge, :who was directed to hold a summary
unless

the amount

were

paid.

VBLLAYA
’0.

TIBUVA.
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Vanna

inquiry into the merits or refer the

Tmun.

adjustment. If, from his own inquiry or the report of the Col
lector, the Judge found the arrear claimed or a considerable
portion thereof due, he was to detain the debtor in custody until

v.

ease

to the

Collector

for

or the landlord applied for his release.
Powers were also given to landlords to attach the farm or other

the debt was discharged
tenure of defaulters

and to manage

collect the rents due to defaulters

them by their agents
from

the cultivators

and to

of

soil and other inferior tenants, and, if the debt was not claimed
the end of the year, to make arrangements

for its collection in

the
at
the

ensuing year.
Proprietors and farmers were also declared by
Section 34, Clause 7, competent, on application to the Civil Court,
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to sell such tenures of defaulters as were transferable

by sale, and,
other
where the defaulters might be leaseholders or
tenants having
right of occupancy only during payment of certain rents, it was
declared competent to the “ proprietors, * * *, or the farmers
or other persons to whom such proprietors may have leased or
their rights,’ ’ to oust such defaulters from their tenures
without application to a Court.
committed

In

the exercise of the powers

conferred on them without

the

intervention of a Court, the landlords were declared responsible
for all acts done by them or their agents in excess of their powers
or in derogation of the rights of their under-tenants, and liable
to be sued for damages and to pay a ﬁne to Government.
The 35th section recognized the right of persons conﬁned for
arrears after summary inquiry to question the decision by regular

suit.
The 36th section
a similar

right

recognized

in proprietors and farmers of land

to contest by regular suit a summary decision

rejecting their claims.
The 40th section declared the Regulation was not intended to
deprive the tenants of their right to sue in the Zila Courts for
“ landholders, or farmers, or
damages for illegal distress, nor
other persons vested with the power of distress” from prosecuting
their demands in the same Courts.
“ Zamindars and other landhold'
The 42nd section empowered
” to delegate their power of distraint to
ers and farmers of land
and other agents employed in the collec
tion of their rents and revenues; and the persons to whom such

their naibs, gomastahs,

VOL. V.]
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power is delegated are declared to be free to proceed for the
”
“
recovery of arrears of rent and revenue due to their constituents

in

the same manner as the latter were authorized to proceed.

Regulation

of

XXX of 1802,

a Regulation framed in contemplation

the complete introduction of the permanent

settlement, required

all“

proprietors and farmers of land,” within six months from the
time of the permanent assessment being ﬁxed, to exchange
pattés and muchalkés with their tenants, speciﬁed the contents
and forms of these instruments, required all payments, under
whatever denomination collected on account of the proprietor’s
in one sum of money or quantity of
that proprietors or farmers suing in the Zila

share, to be consolidated
grain, and ordered
Court on engagements,in

which the rents had not been consolidated
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after the expiry of two years from the time when the permanent
assessment should have been ﬁxed, should be non-suited with
costs. “Under-tenants

and cultivators

of land”

declared

were

entitled to demand pattés, and, in the event of refusal,
the proprietor or farmer for damages in the Zila Court.

By Regulation
and

XXVIII

II of

1806 the

of 1802 were

to sue

provisions of Sections XXVII
to all districts, whether

extended

permanently settled or not,_in which Zila Courts might be estab
lished under the Regulations.
Regulation V of 1822 invested Collectors with jurisdiction to
primary cognizance by summary process of all cases which,
under the provisions of Regulations XXVIII and XXX of 1802,

take

were summarily cognizable by the Zila Courts, with certain excep

tions immaterial to the present inquiry.
The 3rd section of the same Regulation

provided that no
property attached under Regulation XXVIII of 1802 for the
discharge of arrears of rent or revenue should be sold unless

pattas should have been granted, or tendered

and refused,

nor

until leave had been obtained from the Collector.
The 9th section declared that suits preferred in the Zila
Courts for arrears of rent or revenue from under-farmers or raiyats
or their sureties,

where no patta

had

been

granted,

should be

with costs, unless it were proved the parties had agreed
to dispense with the exchange of pattas and muchalkas.
It will be seen that by the Regulation the obligation to grant
pattas was imposed and the power to collect rents by summary

dismissed

VELLAYA
U.
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not only on proprietOrs and farmers under
but on the farmers under proprietors. The same
reason, the necessity for providing for the speedy collection of
revenue, suggested the conferring of summary powers on farmers
process was conferred

Government,

as

well as on proprietors

the tenant, was promoted

gations
Act

as on

of

and the same object, the protect-ion

;

like obli

by imposing on farmers the

proprietors.

VIII of 1865,

which consolidated

law, deﬁnes two classes of landholders,
obligations on the one class, it permits
recourse to summary

process

and amended

the rent

and, while it imposes
the other class to have

of rent,

for the recovery

only in

cases in which a written engagement has been obtained from the
In the ﬁrst class are placed “ all persons holding under
tenant.
a

dars,
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all other zamindars,

sanad-i-milkiyat-i-istimrar,
jagirdars,

inamdars,

and

all persons

shrotriyam~

farming land from

persons or farming the land revenue under
and
in
;”
the second, “all holders of land under
Government

the abovementioned

raiyatwar settlements or in any way subject to the payment of
land revenue direct to Government, and all other registered
holders of land in proprietary right.”
The 2nd section confers on landholders generally, as deﬁned
in the Act, power to proceed against their tenants for arrears of
rent on the conditions thereinafter laid down.
The 3rd section imposes on the landholders described

in

the

ﬁrst class the obligation to exchange pattas and muchalkés with
their tenants.
The 7th section, as to the same class, repeats

V of

1822, Section 9, that no suit

proceedings

taken to enforce the terms of

the provisions of Regulation

brought

and no legal

a tenancy shall be sustainable
been exchanged

“ as

unless pattas and muchalkés

aforesaid

” or
proper

putt-as

have

have
been

tendered or dispensed with.

The 12th section declared the landholders speciﬁed in Section
3 incompetent to oust their tenants, except by decree of Court or
on the authority of the Collector, as provided in the Act.
The 13th section of the Act empowers the landholders
cribed in

the-

second class

to

proceed

under

the

Act for

des

the

if they have taken a lease or agreement in writing
from their tenants specifying the rent, but not otherwise.

recovery of rent

VOL. V.]
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Power is given to landholders—
(1.) To realize arrears (a) by distress and sale after notice to,
and with the leave of, the Collector; (b) by sale of
the defaulter’s interest in the holding.
(2.) With the like leave to oust a defaulter from his holding
if there be no sufﬁcient distress and the tenant has
no transferable interest in the holding.
(3.)

By

arrest by summary process where the other measures

are inefﬁcacious

The 49th

section

to liquidate the arrear.

authorizes

any

deeming himself
under color of the Act to
person
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aggrieved by any proceedings taken
seek redress by summary suit for damages.
The 79th section authorizes landholders without qualiﬁcation
to delegate to their agents or assignees all the powers given them
by the Act, but declares that any person injured by such agents
or assignees may held liable in damages not only the person by
whom the injury is occasioned, but also the person who has dele
gated the powers; for this is the only meaning that can attach to
the term principal so as to include the other party to a contract
of assignment

It will

as well as a contract of agency.

be seen that the

Act

authorizes

the delegation

not only to agents, but to assignees.
The question, whether or not mortgagees
authorized

as assignees to exercise

Act, assuming that they have
Act, must turn upon the nature of

the

of powers

of landlords are

the powers of landlords under
satisﬁed the conditions of the
the mortgage.

The term fm'nwr, when used in respect of the land system in
this country, applies primarily to persons who farm the public
contract to pay a certain sum to the Government
recovering the dues, which either in the form of revenue or rent
the Government is entitled to receive, but the term also applies
revenue,

to persons

who

who farm or take a lease of the rights of proprietors

who, in consideration of obtaining such

proportion of the proﬁts
of an estate as was enjoyed by the proprietors, agree to pay or
account to the proprietor for a sum certain in consideration of
the privilege.

A

mortgage

may be made by way of lease or by

way of farm or accompanied with a farm.
If it be a stipulation of the mortgage

that

the

mortgagee

Vans“
1’.

Tmuva.
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VBLLAYA
’l'.

Tiauv/i.

V.

of the estate in whole or in part and give

shall take possession
credit or account for

a sum certain

to the proprietors on account

of the collections, he is pro tanfo a farmer;

if

[VOL

and in such a

case,

the mortgagor is the holder of a sanad-i-milkiyat-i-istimrar,

a

zamindar, shrotriyamdér, jégirdar, or inamdér, the mortgagee
is expressly included in the deﬁnition of landholder. On the other
hand, a mortgage may be made in such a manner that the rights
of the mortgagor in respect of the enjoyment of the property are
simply assigned to the mortgagee, and in such a case the mort
gagee has the powers

if they

conferred by the Act on landholders only

have been delegated to him by Section 79, and they may

be delegated by landlords of either of the classes mentioned in
the deﬁnition.

A
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question has been raised whether there is necessity for the
To' this the answer is there
express delegation of such powers.

in

must be the same evidence of delegation

as is required

cases in which powers

A delegation may

are

delegated.

other
be

inferred from the general tenor of the instrument and without
express terms, but it should not be inferred from an instrument
which in form is an ordinary mortgage.
In the appeals from South Tanjore, the Kallakottai

He

Zamindar

his rights in seven villages to
to
secure
the
the plaintiff (appellant)
repayment of Rupees 50,000
with interest at the rate of 10} per cent. per annum. The beriz or

is the mortgagor.

mortgaged

rent-roll of six out of the seven villages had been settled ; and
it was agreed that the rent-roll of the seventh village on which
the tirva. had not been regularly ﬁxed should be taken at a certain
sum.

The aggregate of the rent-rolls thus ascertained amounted

to Rs. 5,944-14-0.

It

that Government revenue and the expenses
of collection and the interest payable on the mortgage would
was calculated

Rs. 5,944-14-0

it was agreed that
the mortgagee should take the beriz of the seven villages at that
sum and should receive any excess proﬁt and, on the other hand,
amount to the same sum,

should have no claim for any

deﬁciency

; and

in the collections.

At

the end of any fasli year the mortgagor was to be entitled to
recover possession of the seven villages on payment of the principal
in full, or of two speciﬁed villages on payment ofa proportionate

part of the principal moneys.

VOL. V.]
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There were other conditions to which reference is unnecessary.
The eﬁeet of the instrument was not only to create a mortgage,
but also a farm of the mortgaged villages, determinable in whole

Vanna.
1).

anva.

The mort
part, at the end of any fasli year.
gagee is, therefore, a landlord within the meaning of Act VIII
of 1865, and is entitled to enforce the acceptance of a proper
or in

a speciﬁed

patta.
The decrees of the Lower Appellate Court must be set aside
and the cases remanded for the decision of the other pleas taken

in appeal to that Court.
The costs of
will abide and follow the result.

the appeals to this Court
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APPELLATE CIVIL—FULL BENCH.
Before

Sir Charles A. Turner, KL, Chief Justice,
Justice Inm's,
Mr. Justice Ker-nan, and Mr. Justice .Kt'ndersley.

GUNDA REDDI NARAYANA REDDI

(DEFENDANT), APPELLANT,

and

KRISTNA DOSS BALA MUKUN DA DOSS

(PLAINTIFF),

Rasroxnnnr.*
Rent Act— Usrm'zwmary
Rent

mortgagee of

Art

me'nddri, with

powers

of mortgagor under the

delegated, entitled to sue under tlw Act.

Where a Zamind‘r executed a usuﬁ'uctuary mortgage deed of part of his Zamin
and by the deed delegated all his powers under the Rent Act
(Madras Act VIII

did

of 1865) to the mortgagee:
Held that the mortgagee was entitled to enforce the acceptance of pattas under the
provisions of the Rent Act.

THE question
tuary

in this case was whether the plaintiff, a usufruc
from the Zamindar of Ka-rvetnaga'ram, was

mortgagee

entitled to enforce acceptance of
the Rent Recovery Act.

a patta

under the provisions of

This case was heard along with Second Appeals Nos.

610—619

of 1880.

‘ S.A. No. 243 of 1881 against the decree of C. G. Plumer, District Judge of
North Arcot, modifying the decision of A. F. Cox, Acting Head Assistant Collector,
dated 23rd December

188,
February 20.

1880.

13
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[Hahn-A
1'.

Moxrmu.

[VOL

V.

Bhdskyam Ayya'ngdr for the Appellant contended that the res
pondent was not entitled to enforce acceptance of the patté. for the
same reasons as were put forward by him in

S.A. Nos. 610-619

of 1880.

Mr.

Subramdm'am for the Respondent.

There is this diﬂ'erence between
argued—the plaintiﬁ

holds

word “ landholder”

case

and the cases

just

power-of-attorney and in
is conceded that the deﬁnition of

It

his patta is so described.

this

a general

yet it is contended
that it should be restricted to the persons enumerated in Section
3 of the Act.
That section should be liberally construed so as
the

to include

is not exhaustive,

landholders.

other

verbatim from Section

It

1.

Section
includes

a

3 copies

the deﬁnition

Palégar,

and

it should

include persons in corresponding positions.
“ landholder ” is
(Kernan, .—What do you say a
?)
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therefore

Any

J

one to whom the tenant is bound to pay rent.

(Kernan,
No.

I

J .—An agent

without an interest in the land ?)
the Zamindar.

am pro fempnro

J

(Kernan, .—Are you
Yes.
Iam Zamindar.

a

farmer?)
I hold absolutely

during the term of

my mortgage.

(Kernan,

J .—There cannot

Not at the same time.
mortgage.
wary,

J

I

I

be two Zamindars of the same land.)
am Zamindar for the term of my

am owner of the whole revenue for a time.

Hollo~

is not a landholder in Zinulabdin
Here there is a direct assign
Virapatren.(l)

., holds that a sub-lessee

Rowten v. Vijien.

ment from the Zamindar.

BMahyamAg/yangdr referred to Rdmasdmt' Cheiti v. The Collec
tor

of

llfadura..(2)

The Judgment of the Court (Turner,
Kindersley,

JJ

.) was delivered

C.J., Innes, Kernan, and

by

TURNER, C.J.—-The plaintiff, respondent,

of Nardyandvmmm
of Karuetnagaram.
clause

has obtained the taluk

in usufructuary mortgage from the Zamindar
The mortgage deed contains the following

:—

“ As the powers

we possess

under Act

VIII

may possess under any Act which may come
(1) 1.1.3.,

1

ma,

51.

of

1865 or which

into force in future

(2) 1.12., e

I.A., no.

we

in
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’l“

respect of the tenure of the village usufruetually mortgaged with you
as also all powers we have in any other manner are delegated to you

NA'RA’YANA
v.

errmia.

*

"‘

‘l'

*

"'
we and our successors
hereby and by a power-of-attorney,
shall conﬁrm and ratify, as done by us personally, all lawful proceed
ings taken by you and those whom you may appoint on your behalf

in respect of granting pattas and cowles and taking

muchalkas and collecting tirva and in respect of disputes arising in the
several villages of the taluk."

we have now obtained and

perused

it

is

The power-of-attorney referred to
not produced, and the
instrument of mortgage was not originally sent to this Court, but
and hold that the clause

is

sufﬁcient evidence of the delegation by the Zamin
dar to the respondent of his powers under the Rent Act, and that
the respondent was entitled to maintain the suit.
The further
above cited

for which the acceptance of
patta
claim can be made for the assessment of waste.
a

the year

is

for

sought no

The appeal will, therefore, be dismissed with costs.

APPELLATE CIVIL.
Be/bre

Mr. Justice

Innes and

Mr. Justice Muttusdmi Ayyar.

AYANCHERI KOVILAGATH RAMA VARMA TAMBARAN
(PLAINTIFF),

1882.

February 28.

APPELLANT,
and

ACHOLATHIL VARIKOLI RAMAN NAYAR
(Darnunaurs),
Malabar Devaawam—Tranvfer

of

.usn OTHERS

Rnsronnnxrs.*

management by way

of lease for

windy-v5.1: your;

for

transfer of the right to manage

a sum of money

IN this

Malabar temple and its lands by way of lease

illegal.

case the plaintiff sued to recover, with arrears of rent,

parambas demised on kAnain by the fourth defendant’s

3

A
for

a

8.000 rupees invalid.

is
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ground of appeal relating to the assessment of waste does not
now call for decision.
The Lower Appellate Court has held that

karnavan

" S.A. No. 781 of 1881 against the decree of ii. Wigram, Oﬂiciating District Judge
of South Malabar, conﬁrming the decree of T. Kunhi Rani-an Nayar, District Mimsif
oi Calicut, dated 14th July 1881.
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V ARMA as ﬁralan (trustee) and pattamali
(rent-collector) of the Polu’r
Tum/mm
The
Devaswam
to
ﬁrst
and
defendants in 1860.
the
second
0.

RAMA

RAM»:

Nina.

plaintiff claimed to be the manager of the temple under a karar
executed by the fourth defendant in 1879.
The defendants pleaded, inter alz'a, that the karér, which pur
ported

to transfer to plaintiff, for ninety-six years, the

management of the Polzir temple and its properties,

right

of

in consideration

of an advance of 8,000 rupees made to the fourth defendant and
other members of the tarwad to enable the latter to pay off certain
debts said to have been contracted

for purposes of the temple,

was

invalid.
The Mfmsif dismissed the suit on the authority of Rdja Varmah
Rdja v. Revi Vanna Rdja.(l)
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This decision was conﬁrmed on appeal by the District Judge.
The plaintiff appealed to the High Court.
Rdmachandm Rdu' Sahib for Appellant.
Mr. Shephard for Respondents.

'

The Court (lanes and Muttusafmi Ayyar, JJ.) delivered
following
JUDGMENT :—We cannot see our way to distinguishing this

the

case

in principle from Rdja, Varmah Rdja v. Rev'i Varma Rdja(l) in
which the Privy Council held that transfers of religious trusts were
void.

There seems to be no real distinction between the mischief
such a transfer in perpetuity

of

and a transfer for the long period
of ninety-six years.
If the validity of the transfer is not made out, it follows that

plaintiﬁ cannot redeem and his suit for redemption
We dismiss the appeal with costs.
(1)1.L.R., 1Mad.,

235.

must fail.
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ORIGINAL CIVIL—FULL BENCH.
Before Sir Charles A. Turner, Kt, Chief Justice, Mr. Justice Innes,
and Mr. Justice M uftasdmi Ayyar.

VIRABAHU NARENDRA RAU
VIZIARAMARAZU
BAHADUR, PLAINTIFF,

1882.

March 31.

and

THE RIGHT HONORABLE THE SECRETARY OF STATE
FOR INDIA IN COUNCIL, DEFENDANT.*
V qf l804—Limitation Act—-Truslee—Conm'uctive trust—Court of

Regulation

Wards

taking possession of estate under order of Government, (feet of.

The Government by directing the Court of Wards to take charge
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during the minority of the next claimants

does not

of an estate

constitute itself a trustee

for

the rightful owner.
The wrongful invasion or continuance in possession of a stranger, whether with or
without knowledge of the inﬁrmity of his title, will not make the wrong-doer a
constructive trustee unless he has been admitted into possession by a trustee.

Tun facts of this case appear from the Judgment.
The chief pleas set out in the written statement were —
all the
(1.) That the forfeiture of the Zamindéri deprived
members of the family, including the plaintiﬁ, of all
interest in the estate.
of State.
(2.) That the forfeiture was an Act
Law of Limitation.
the
was
barred
by
(3.) That the suit
These questions

were directed to be argued prior to settlement

Bench of three Judges to obviate an appeal.
Mr. Spring Branson, Mr. Wedderbwm, and Mr. Grant for the

of issues before

a

Plaintiff.
The Advocate-General (Hon. P.0’Sallivan) for the Defendant.
The Advocate-General admitted that the estate was seized
of the
under the sentence of the Court-martial in 1832, by virtue
1808 and not conﬁscated
provisions of Madras Regulation VII of
in 1835, and
Government
of
by the subsequent Proclamation
withdrew his plea of Act of State.

'

Civil Suit No.

455 of 1879 on the Original Side of the

High Court.

THE INDIAN LAW REPORTS.
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PALKoan
Zamfsn‘n
I'.

SERBIA“

Mr. Spring Bra-rumm—The Government having, through the
Court of Wards, under Regulation V of 1804, taken possession of

"F
the
STAT! rou

Irma.

[VOL. V.

estate of the deceased in 1828, were trustees for the rightful

owner of the property.
(Turner, C.J.~—How do you make out a trust? The Court of
Wards is no more Government than the Ofﬁcial Trustee. The
Government only possesses the power to direct as to whether
it (the Court of \Vards) shall or shall not take over the property
under Regulation V of 1804.)
That the Government can become trustees for the rightful
possession of by them seems

owner of property thus taken

to

be

implied by the judgment of the Privy Council in the Secretary of
There the question under
State v. Kamachee Boye Sahaba.(l)
consideration

was,

whether

the act of Government was an act
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of state, which could not be questioned in the municipal courts,
and Lord Kingsdown, in delivering the judgment of the Privy

Council, said: “ The next question is what was the real character
of the act done in the case ? Was it a seizure by arbitrary power
on behalf of the Crown of Great

Brita-in, of the Dominions

of a

neighbouring State, an act not affecting to justify itself on the
grounds of Municipal law, or was it in whole or in part a pos
session taken by the Crown under colour of legal title of the
property of the Rujtth of Tunjorc in trust for those who by law
might be entitled to it on the death of the last possessor ? If it
were the latter, the defence set up, of course, has no foundation.”

The Court of Wards could not take charge of the Zamindari without
the order of Government.

Government gave the necessary

and the Court of Wards took possession under that order.

order,
The

acted through the Court of Wards.
The
Court of Wards is the department of Government that actsin
these matters as Government servants appointed for that purpose.
It was the Government therefore that took possession, and their

Government therefore

character

of trustees for the rightful

Zamindar never ceased.
a

'

person

who was

not

owner

of the

deceased

Subsequently Government recognised
the rightful heir, and ordered the

Court of Wards in 1832 to hand over possession to him. Up to
this point there can be no question of “ Act of State.” It is not
(1) 7

M.I.A.,

531.

VOL.
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contended

that there

Ku'rmarcizu

93

was, and by handing over

who had no right thereto,

the

estate

to

the Government could not

relieve themselves of the trust they had undertaken, which was
trust for the rightful owner.

a

(Turner, C.J.—It was taken for the minors generally, not for
the “ rightful owner ”).
There were three minors then, and the plaintiff (one of them)

was the heir to the Zami'ndari, and Government erred in recognis
ing Kurmardzu, as he was illegitimate. He had no conceivable
claim.

(Turner,C.J.—It

was not held by Government for the

owner,” but for the family.
over by Government).

“ rightful

The Zamindari was not delivered
'
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The Court of Wards could not hand it over without authority
from Government.
They acted on the order of Government
which, translated by my client, is
To

the Raj'd Palkonda

After

to appoint you as Zamindﬁr, and to withdraw

have been pleased
over

follows :—

The Government having come to learn that you attained

compliments.

your majority,
their authority

as

Kurmardzu Narcndm Ra'u Baluuinr Géru.

the Zami‘ndim',

as Court of Wards, and at the same time they

have ordered to collect from you those arrears which are left unpaid by your father
granting him remission of those sums which appeared as due during their manage
ment of your Zami'ndari as Court of Wards.
(Signed)

W. U. ARBUTHNOT,
Acting Sub- Colkctor.

Then there is this order
To

:—

Guntfu' Subbiah, Head Police, Palkonda.

You

are hereby directed

to give publication to the

villages of Palkonda Zami‘ndari,

enclosed proclamation

in

the

the proclamation itself being stuck up in a conspi

cuous part of the place.
Proclamation

Rajé Palkonda

:—All

persons of the Palkonda Zamindari are informed as follows :—

Kurmardzu Narendra Rdu Bahadur, minor Zamindtr

Ghru, having

attained his majority, the authority of the Board of Revenue as Court of Wards
over the Zamindarf is now withdrawn and ceased. But as the Zamindtri continued
to be under attachment of the Collector for arrears due to Government by the Zami'n

dari, you are hereby ordered and directed to pay all revenues to the Zuit Amfn and
not to the Zami'ndar, or to any person on his behalf, until order has been issued
that the Zamindtri is released from such attachment.
\V. U. ARBUTHNOT,
(Signed)
Acting Sub-Collector.

Circuit Kutcherry,

Palkonda, 8th April

1832.

PALKONDA

Zmlgn‘n
°F

S‘scu'm“
TATE FOR
Imam.
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PALKON‘DA

Znn'sn‘a
v.

Sscnnraar or
STAT! roa

Isms.
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The person wrongly recognised by Government rebelled, and
Government thereupon seized the Zamindari (which is my client’s
property) and treated it as forfeited. They did not relieve them
selves of liability by handing over the Zamindéri to Ku'rmardzu,
and they could not set that wrong right by seizing that property

it

and conﬁscating

on Ku-rmardzu’s

conviction, for

a

rebellion of

The sentence of the Court-martial
which my client was innocent.
The Government proclamation,
in
1832.
was passed some time
issued after Kurmara'zu’s

It

is as follows
“

death, is dated the 1st September 1835.

=—

Proclanmtion.—-Whereas

konda, having been convicted

the late Km-mardzu

Narendra Ra'u, Zamindar of Pol

of rebellion against Government by a European Special

Court-martial assembled at that place, the Right Honorable the Governor in Council
is pleased to declare his Zami'ndari

a forfeiture

to the State, and- in order to warn

all Rajhs, Zamindlirs, and other landholders from being guilty of similar

conduct
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as well as to show the determination of the Government to assert its authority,

the

Right Honorable the Governor in Council isfurther pleased to declare the forfeiture
of the Palkomla Zamfndari to be absolute and unconditional, and all under-tenants,
vniyats, &c., are required to pay their rents to the Collector and to obey his

renters,

authority.

In

'’

that proclamation the Government declared

R'urmardzu had forfeited his estate.

With that

that

the rebel

we have nothing

to do, though, so far as we know, he had no estate to forfeit.

But

when the proclamation goes further and says the Palkonda
Zamindari has been forfeited, the young Zamindér, now the aged
plaintiﬁ, has a right to know why his estate has been forfeited.

He did not rebel, and therefore incurred no forfeiture. The Advo
of “ Act of State,” and the
cate-General has abandoned the
plea

act of seizing an innocent man’s property for the guilt of another
is the

only act to which the defendant could

attempt

to apply

that plea.
(Turner, C.J.——But I do not see how you make out your trust.
The Collector reported
Government did not take in trust for you.
Kurmarrizu to be the recognised heir, and the Court of Wards
took on his account during his minority.)

I

submit not

;

Government by the Court of Wards took on

the

death of the father, all three sons being minors.

(Turner, C.J. —Just

so,

you make out your trust?)

but they did not take for you.

How

do

'
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The Advocate-General read the Collector’s (Mr. Gardener’s)
report, dated 6th October 1828, which is as follows:“—“ To the President
“ Gentlemen,——I

of the Board of Revenue,

and Members

Fort St. George.

have the honor to report the death of Venkatapatbi

PAonzrnA

Z‘ITD‘B
S‘SC:I:;:::,

Rézu Narmdm

with the family of

Ra'u Bahadur, Zamindar of Palkomia,

which estate, together

deceased Zamindar, now falls, agreeably

to the Regulations, under

the management

and guardianship of your Board in your capacity of Court of Wards.

Vsnkatapathi

RMu died on the 29th ultimo at Palkonda, and the report of his demise having reached
1st instant at Bimlipatam,

me on the

Vizianagaram

Zamindari,

I

where

I was

set out without delay

engaged
and

with the affairs of the

came to this place

morning of the 5th instant, in order to take charge of the personal
make other necessary

“ The

arrangements.

ZamindAr's sons are three—1st, Kunhardzu

deceased

Vizinima Ra'zu Narmdra Rdu ; 3rd,

2nd,

just fourteen

years

of age and illegitimate, but said
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completed

by Sundaraya,

I can

The third is illegitimate and said to

one of the wives,

altogether eight widows,

by

Juggaya,
has not yet

get,

has

been adopted

though the natural mother is living.

amongst

Mu;

The ﬁrst

to have been adopted

The second is a legitimate son

natural mother.

his ninth year.

R600.

of the deceased Zamindar after the

according to the best of any information

second wife, and,

Narmdra

Nilathri Risa Narmdra

Himalaya, the ﬁrst wife of the surviving wives
death of the boy’s

on the

property and

whom is a diﬁerenee

There are

regarding the succession to

The ﬁrst and last six of the widows are unanimous
supporting
the right of the eldest son, and maintain that his illegitimate birth does not,
according to the custom of the family from ancient time, in anywise interfere with

the Zamindliri.

the rights of primogeniture.

The second wife, on the contrary,

insists

on the

personal title of her own son, who, though younger, is legitimate. There are consider'
able bands of Dorahmama in the neighbouring hills attached to the interests of the
parties. I have communicated with and conciliated these men, and have evefy hope
of preventing collision between them, or rather betvveen their armed partizanh.
There seems no immediate
and

I

shall be prepared

necessity

for coming

to give a deliberate

to a decision

upon the questloil,

opinion upon the Zamindsri aﬂairs,

which it will hereafter be my duty to make.”

All

three sons being minors, the Government

the rightful

The

therefore took for

heir, whosoever that was, and that

Collector’s

report was subsequent.

we.

my

client.

No family arrangement

can bind my client that was not to his beneﬁt, and it certainly
was not for his beneﬁt that all his estate should be given to his
illegitimate brother who had no conceivable right to it.

J

(Muttusami Ayyar, .—Then do you contend that if one man
wrongfully seizes another man’s property, he thereby becomes
trustee thereof for the man whose property he has taken P)

I did

not lay down

any such proposition, and certainly had no

intention of making any such contention.
I have nothing to do
with the wrongful seizure.
It is the Government that plead that,
14
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though not under that name. Your Lordships seem to start from
I go
the seizure of the estate for the rebellion of Kurmardzu.
much further back than that:

I

start with the period immediately

after the late Zamindar’s death.

The heir was

there was no one to manage his estate.

It

minor then,

a

was then the

and

Govern

took, and rightly took, the estate for the beneﬁt and
protection of the minor entitled to inherit, and in trust for him.
ment

Then began
been

it

that

trust from which the Government has

All

relieved.

I

by them as their justiﬁcation.

say there

and that they have never discharged
my client.

still.

As

his cestui

in 1828, and they are trustees

They were trustees

que trust.

As

If,

is well-founded.

statute

to the plea of Limitation

by the defendant,

if

my contention

against

it

then,
of

is not

the trustee

your Lordships should
must admit that the lapse

however,

I

against me upon that point, then

time in this case has been considerable,

be
of

and may be against me;

but the plaintiﬁ has been kept a close prisoner in the Vellore
of 1819 till June 1869, and
Jail under Madras Regulation

II

though ordinarily the mere fact of a person being conﬁned in
jail will not prevent the Statute of Limitations from running, in
this case the arbitrary and harsh proceedings of that Government
which now as defendant takes advantage of its act, and puts
forward that plea, prevented the plaintiff from instituting this suit
earlier. The defendant cannot, I submit, be allowed to take advan
tage of his own wrong.

The Advocate-General.—It is for the plaintiﬂ to prove his
by either making out a trust or showing that he had sought
He
relief within the period allowed him by the statute.
totally failed in making out any trust either expressed,

case
for
has

implied,

or constructive.

by

witha ﬁduciary

VII),

page 165,

said

“ a construc

Court of Equity, whenever

character,

is it

a person

gains some personal

advan

trustee

should be allowed to make a proﬁt

by

impossible

a

tage by availing himself of his situation as trustee; for, as

is

raised

How

constructive trust ?

it

tive trust
clothed

a

is

Lewin, on Trusts (Ed.
a

In

is

it

deﬁned

C.J.——What

1’)

(Turner,

is
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ship

is no justiﬁcation,
from liability to

themselves

trustee the defendant cannot plead the

maintainable

never

that is wrongful in the cause is imported into

his
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in question is PALR’ONDIA
shown to have been acquired through the medium of the trust, ZNLND“
the trustee, however good a legal title he may have, will be decreed 5382:1223?
in equity to hold for the beneﬁt of his cestui que trust.” To
INDIA
ofﬁce,

so soon

constitute a constructive

as the

trust,

advantage

a person

must be in a ﬁduciary

relation or position.
The plaintiﬁ must show some such relation
or position.
Unless he can show that the property was vested
in Government for a speciﬁc purpose, it is impossible for him to
maintain this suit, and too late for him to question an act done
so far back as in the year 1828. Although the plaintiff alleges
that he was incarcerated

up to the year 1869, he does not state

that he was unable to pursue his legal remedies,
The only periods of disability speciﬁed
disposed.
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tation

Act to be excluded

are

if

he felt so

in the Limi

minority and lunacy,

and

the

plaintiﬂ does not allege either.
The Judgment of the Court (Turner, C.J., Innes and Muttusémi
Ayyar,

JJ

.) was delivered

by

C.J.—The plaintiff, Viziardmanizu Vimbahu Naren

TURNER,

dra Rdu, son of Venkatapathi

Rdzu, Zamindér of Palkonda, has

instituted this suit to obtain an account of the rents and proﬁts
of the Zamindari from 29th September 1828, the date of his
father’s death, and for payment,
which may be found due.

with interest,

of the balance

To explain the grounds on which the claim is advanced

and

which has given rise to it,
it will be convenient to refer brieﬂy to the history of the Zamin
deri.

resisted and the action of Government

The plaintiff states that the Zamindéri had its origin about
ago in a grant made to his ancestor Sri Dhun
nayanna Grim by a Mahéréja of Jaipzir.

three centuries

While

the Northern

Sirkars were held by the French, the

Rajé of Viz'ianag-ram established a feudal superiority over several
The
neighbouring Zamindaris, including that of Palkonda.
dependence

of the estate on Vizianagram continued until 1793

when Vizia'nimarzizu,

British Government.

the then Zamindar, took arms against the

He continued in rebellion until 1796, when,

in consequence of the successes of the troops sent against him,
he surrendered himself, was declared for ever incapable of hold
ing the Zamindari, and was conﬁned in the fort of Vizagapatam.

THE

as

Plums

mum

LAW asponrs.

[von

v.

The resort of Mr- Russel, who was deputed as s Commissioner
inquire into the disturbances in the Zamiudéri, is the source of

zmvlm‘!

B'smfzap- our information respecting
IIDIAdeposition of

the transactions

For

which followed

administered by the Government, but it was subsequently
over to Sn'lmfdmardzu, the eldest son of Vizv'animrdzu.

In

Zamindﬁri;
committed

0n

father,

was

made

died, and his brother Venkatapathirdzu,

1798 Sim/Mmrdzu

the plaintiffs

the

a short time the ZamindAri

was recognised

as his

in

successor

the

hut, in consequence of his minority, the estate was
the management of Purusmm Patrudu as Dewan.

the introduction of the permanent settlement, the Zamindéri

in perpetuity on a peishcush
of Rs. 51,000, to be increased in ﬁve years to Rs. 55,000. In
1803 Viziard/mardzu was released from conﬁnement on his under
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was conﬁrmed

to Venkatapathirdzu

taking not to quit the town of Vizagapaiam without the Collec
tor’s consent; but, in May 1811, he appeared with an armed force
at Vizagapata'm,

collected

the revenues and committed

depreds

tions on the people.
Martial law was proclaimed and troops sent
him.
He
against
escaped to Nagpur, but afterwards gave him
self up and was taken to Vtzagapatam where he died.
Venkatqpathirdzu failing in the punctual payment of peishcush,
the Zamindﬁri was frequently sequestered, but released on the

security of Jagannrida Patrudu, the Dewan.

In
to

1827-28 the Zamindar sent Rs. 20,000 through the Dewan
be paid into the treasury to prevent a sequestration; the

arrived too late, and was insufﬁcient to discharge
arrear, and the Collector ordered the ofﬁcers deputed to make
sequestration to proceed with it.
money

the
the

On the 16th February. 1828, a body of armed men under the
command of letatqrayudu, a Molpssadar of the Zamindéri,
entered the palace and murdered the Dewanl and his brother and

let

the

rosettes

time

suspicioqu

Member

18.2%

The Zsmindér having 300 men
the murder, the escape of the murderers
complicity in the erime. 0n the 29th

molsstetion-

Yenhiapathirdss

KWQI#,_Nureadm Mu,
R411,

died,

the plaintiﬂ',

leaving the»

Niladri

and eight ladies who were styled his widows,

sons

Narmzdm

though with

some of them he had not gone through a ceremony of marriage.
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On the 6th October 1828 the Collector reporting to the Gov-

1’4onan

ernment the death of the Zamindar, stated that Kurmanizu, aged

zmsfwu

14- years, was illegitimate, that the plaintiﬁ', aged nine years, was
the son of the second wife, Uhinna, Juggaya, and that the third son

nggégli"

illegitimate, that a dispute existed as to the right of
that Kdmalaya, the senior wife, and the other ladies,
with the exception of the second wife, supported the claim of

Was also

succession,

Kurmmdzu, who, it was said, had been “ adopted ” by Ktimalaya,
and maintained that, according to the usage of the family, illegi

derogate from the right of primogenitnre, while
Chinna Juggaya, the second wife, asserted the claim of her son,
the plaintiif, on the ground of legitimacy.
The Collector men

timacy did not

tioned that there were bands of Domtana'ms in the hills attached
to the interests
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ladies

of both parties, but that he hoped to bring the
and prevent a collision between their

to an agreement

He added that the late Zamindﬁr had incurred

armed partizans.

heavy debts and that the revenue was in arrear.

0n

the 9th May 1829 the

Collector reported

there had been a strong disposition to oppose
the eldest son, the ladies had arranged

that,

although

the succession of

their differences

and all

parties freely acknowledged Kurmardzu. as the lawful Zamindér,
and were willing to regard Krima-laya as the head of the family
during his minority.

In

of the Collector’s representation, K'u/rmamizu
by the Government as Zamindar, and by reason

consequence

was recognised

of his minority the Court of Wards took charge of the estate of
which the management was committed to Kcimalaya.‘
In order to obtain security Ka'malaya entered into an arrange
with Kurmandda Patrudu, the head of the family of the
murdered Dewan. Fresh disturbances arose and villages were
ment

plundered and burnt. The Collector proceededto Palkonda. and
ascertained that Kurmardzu had separated himself from Kdmalaya
and attached himself to Pedda Juggaya, another of the widows of
the late Zamindar, and that the partizans of the lady had fomented
disturbances in order

to embarrass the management.

In Feb

ruary 1831 a reconciliation was effected between the minor
Zamindar and Klimalaya, and for a season peace was restored;
but in April 1831 villages were plundered and burnt within a few
miles 9f the fart

wins, it

was reported.

to the

wombat!

with
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which K u'rmmuida, Patrudu was regarded by some of the hill chiefs.
The Zamindar attained his majority in 1831 or earlyin 1832.

Sl‘scsi?:gn°r The arrears of revenue then amounted to Rs. 93,485, but of
INDIAthese arrears Rs. 35,081 which had accumulated during the
management of the Court of Wards were

remitted.

In March

that the estate might be made
over to him; he oﬁered to make an immediate payment of Rs.
1831 the Zamindar petitioned

16,000 and to discharge the rest of the arrears

by yearly instal

ments and to assign the rents of certain villages as security.
The offer was accepted by the Board of Revenue, and the Col
lector was authorised to make over the estate to the Zamindar.

It

is not quite clear what followed; it is said the estate was
In July 1832 the
delivered to the Zamindar in April 1832.

Zamindér informed the Collector that he had entrusted

but it appears that the Collector
ﬁnding the amount the Zamindér had undertaken to pay had
not been made good, and that serious disturbances had broken
agement
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the man

to Pedda Ju'ggaya ;

out owing to the discontinuance

of certain allowances to members

of the family and to peons, thought it necessary to retain the
Whether this step was
management in the hands of his ofﬁcers.
taken by the Collector as Agent for the Courtlof Wards or in the
exercise of the powers of sequestration

is not to be collected from

the report.

The condition of the estate in the years 1831 and 1832 was
such that, in almost every month, villages were destroyed, and
than 29 villages were plundered and burnt
by Atsapulvalsa Km'shnama Dora, a Mokassadar of the Zamindari.
The insurrectionary outbreaks in this and the neighbouring
in June

1832 no less

Zamindari of Parla Kimedi compelled the Government to place
in the ﬁeld a military force and to depute Mr. Russel with special
powers to inquire into the cause of the disturbances

and

measures for their repression.

Dom was

Atsapulvalsa

Km'shnama

take

declared a rebel and military law proclaimed.

Mr.

Russel on his way to Palkonda fell

ill

at Chicacole,

and

while he was detained there, another Mokassadar of the Zamin
dari, Padmandba, Dora of Woney, a village distant three miles
from Palkonda, made an attack on the Kachéri of the Amin at
Palkonda on the 16th January 1832 to effect the release of a pe0n
The attack was repulsed, and Padmamiba
of Krishnama Dora.
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of the assailants captured.
Krishnama Dora
of
the
number
Mokassadars at Woney

immediately assembleda

PALKONDA

Znn’una'n
I).

and sent messages to the authorities demanding that the prisoners Sscnnunr or
S'ra'rn roa
Isms.
should be surrendered to him.
A military force was sent against
him under Lieutenant Currc ; he retired to his fort at Atsapul
ralsa, but was pursued and evacuated it. When possession of the
fort was taken, a bundle of letters was discovered which gravely
Zamindar and other

members of his family.
in
Further inquiries resulted
their arrest and trial. The Zamindér
was convicted, under Regulation VII of 1808, of rebellion and sen
compromised

the

tenced to death; but in consequence of his youth the sentence was
commuted to imprisonment for life.

He was conﬁned in the fort

of Gooty and died there in 1834.
In reporting his proceedings to the Government

Mr.
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observed that by the conviction of the Zamindar the

Russel

Zamindéri

(Regulation VII of 1808,
Section 3) and had since been treated as the property of Govern
ment, and suggested that the forfeiture should be proclaimed;

had been forfeited to the Government

while regretting that the paramount object of restoring the
authority of Government had compelled him to take measures
which deprived an ancient family of its hereditary possessions, he
stated that if he yielded to his feelings he should be disposed to
of the Zamindari to the plaintiﬁ, the
next brother of the Zamindér, who was too young to be implicated
in the crimes and intrigues which had led to its forfeiture, but that
recommend the restoration

he was convinced that such indulgence would fail of the desired
effect, and that to make the desired impression on the turbulent
Zamindars of the province it was necessary to declare the for
feiture absolute.
He at the same time pointed out that it would be
to the Government at a future period to extend such an
act of grace to the family, and he suggested that when all classes
had been brought into habits of order and obedience to the law,

competent

it might

be expedient

to restore the Zamindari to either

of the

surviving brothers whose conduct might be most deserving and
In June
might give the best promise of good management.
1835 the report of Mr. Russel came before the Governor Sir
Frederick Adam, who was then on tour in the Northern Sirkars.

His Excellency

recorded his entire concurrence

in Mr. Russel’s

conclusion that the forfeiture should be declared

absolute

and
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Sscnzranr or
STA-rs roa

Ixnu .

unconditional

; but,

with respect to the suggestion

ation at a future period, be quoted

[VOL.

V.

for its restor

the opinion of

Sir

Thomas

Munro that no Zamindéri once forfeited for rebellion should ever
be restored.

Sir

Thomas Munro, in 1823, on the occasion of a similar tour in

the Northern Sirkars, adverting to the weakness of the authority

in the Sirkars, wrote at follows :—

of Government

“ The

great body of the people

cannot be protected

against

nor the country be secured from disturbance and the
incursion of plunderers
until our Government becomes more
* * * No Zamindari once
respected than it is at present.
oppression

forfeited for rebellion should ever be restored, whatever temporary
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evil the retention of it might occasion.”
Munro, Arbuthnot, Vol. I, pp. 210, 211.

Minutes of Sir

Tlme

An order in Council made on 1st September 1835 directed
the issue of a proclamation
declaring that the Zamindari had
been forfeited absolutely and
under-tenants

and raiyats

unconditionally, and requiring the
to pay their rents to the Collector.

From the date of the conﬁscation the estate has been held by
as part of the public domain and the proﬁts,

the Government

whether collected directly or through lessees,

have been treated

as public revenue.

In

1829 the Collector had reported that, of all the people under

his control,

none

were

more turbulent than the Doratana'ms of

Palkonda, or more devoted in their attachment

to the family

of their hereditary

chieftain whose authority alone he believed
after the trial of
them ready to acknowledge.
Consequently
for
Kurmara'zu it was deemed necessary,
the peace of the country,
to remove to a distance all the members of the Rajé’s family who
had not been put on their trial.

In

exercise,

it

is said, of the

by Regulation 11 of 1819,
they were ordered to reside in the fort of Vellore and allowances
It is stated in the plaint that
were made for their maintenance.
these allowances were paid out of the revenues of Palkonda, but it

powers conferred on the Government

was not contended

at the hearing that they were paid in recog

nition of any continuing interest in the estate.
The action of the Government was, it will be seen, evoked

by

the disorders which, from the commencement of British rule, had

disturbed the peace of the district and rendered

it

imperative
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in the interests of the inhabitants, to have

on the

executive,

recourse

to extreme measures for their repression.

not the conviction of the recognised

Whether or

Zamindar authorised

Assuming that the right of Kurmanizu to the suc
cession had been established, if the Zamindéri was the impartible
be doubted.

inheritance of the family and by reason of its character of impar
tibility could be directly enjoyed by one member only at a time,
the whole interest in the estate would not have been vested
in Kurmurdzu ; he would have had, indeed, a right to present
enjoyment, and on his death, if he had left male issue, his eldest
son would, in virtue of the law of primogeniture, have succeeded

to the dignity and to possession
their coparcenary
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respectively

right

of the estate

:

but in virtue of

the other male members of the family enjoyed

a present

right of maintenance and

a

reversionary

to possession in succession on the cessation

of the interest
without leaving issue capable of
and had proceedings been taken in time it would

of the immediate
inheriting;

predecessor

have been open to question

whether

and to what extent the con

ﬁscation of the interests of Kurmareizu operated

brothers of their

to deprive

his

Unfortunately for the plaintiff he
allowad the time to go by within which he would have been
entitled to contest both the right of Kwrmanizu to the succession
The orders of the Government
and the effect of the conﬁscation.
rights.

which detained him at Vellore did not deprive him of the power of
instituting proceedings to assert his claims, and the Government,

if it

no indisputable title by

acquired

the

conﬁscation

of the

Zamindari, has long since acquired a title by prescription, unless
it can be established that the Government was in fact a trustee

for

the plaintiﬁ‘, or that obligations analogous to those of a trustee

by it in favor of the plaintiff.
It being apparent that the plaintiff could succeed in a Court
only on proof of the existence of a ﬁduciary relation in the Gov
ernment towards him, the claim made in this suit is based on the

were contracted

averment

of such

a

relation; and in order to avoid expense the
the Court that it might be

case was at once brought before
determined

whether, on the undisputed facts, the Government

was, at any time, either actually or constructively, a trustee
the plaintiﬁ'.

for

The learned Counsel argued that the Government,
15

1:.

the Summer or

of the rights of the other members of the family may

conﬁscation

Persons

Zam'rmn'n

Sun

roa

Isms.

THE INDIAN LAW REPORTS.

104

1%onan

Zuu’xnis.
1).

Sscasusr

Sun

or
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by allowing the Court of Wards to take charge of the estate on
the death of the plaintiff’s father, had constituted itself a trustee
for all the members of the family, and secondly that, as a wrong
doer, the Government was, what is termed, a constructive trustee.

It

is stated in

Mr.

Russel’s report, paragraph 16, which, so far

as it goes, has been accepted as an accurate record by both parties,

“

(Kurmardzu) was then a minor, the Zamindari was
The proceedings
placed under the charge of the Court of Wards.”
of the Board have not been produced, but two letters from the
the.

as he

The ﬁrst,
Collector to the Board have been put in evidence.
6th October 1828, announces the death of the Zamindar

dated

Venkatapathirdzu,
succession on

mentions

the existence

which there

decision, and suggests

of a dispute as to the
for an immediate

was no necessity

that

charge

must be taken of the estate

To this communication
during
minority of at least four years.
it appears from the second letter an answer was sent on the 30th
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a

October 1828, and the second letter, acknowledging this answer,
is addressed to the President and Members of the Court of wards.

It

would seem that authority had been conveyed to the Collector

to hold the estate as the Agent of the Court of

“’ards.

In

this

allusion to the Regulation V of
Court, and professed to have been
He mentions that, under Section 19

second letter he makes frequent
1804 which established

that

acting under its provisions.
of the Regulation, he had nominated the mothers to be guardians
of their respective offspring, and the learned Counsel for the

plaintiff relies on that passage to show that the Court of Wards
had proposed to assume charge not on behalf of the eldest son
only, but on behalf of the other sons also. In the same letter
there was submitted a list of allowances for the minors and their
family under Section 14, but no conclusive argument could be
founded on this circumstance as the section directs that allowances
should be made to disqualiﬁed proprietors and their families, and
if Kurmarcizu were recognised as the successor to the Zamindéri,
his younger brothers would have been entitled to maintenance.
In a later passage the Collector alludes to Kurmardzu as the
minor Zamindar and to a proposal made by Kdmalaya to rent

the

estate for four years, being the remaining period of the young

In

a

still later

Zaménda’r’s

minority.

the dispute

as to the succession

passage he announces that

had been arranged

and that all

VOL. V.]
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parties freely acknowledged Kurmarliz'u. to be the lawful Zamindér.
appears, then, that the Court of Wards at ﬁrst authorised the

It

Pitxloxm

zmlfm‘a

Collector as their agent to take charge of the estate when the Engrfxga‘“
INDIA.
But it also appears
dispute as to the succession was unsettled.
that Ku'rmardzu was afterwards recognised as Zamindar, and that

it

was contemplated

to restore the Zamindéri to him,

if this

inten

tion was not in fact carried out and the estate placed in his
possession before his conviction.

However this may be, we are not prepared to" hold that the
possession of the Court of Wards constituted the Government a
trustee.

The Court of Wards exercises

in certain cases the ofﬁce of an
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Ofﬁcial Trustee, and although, with a view probably to secure its
intervention only in proper cases, the Regulation requires that a
full statement of these circumstances should be forwarded to the
Government and its sanction obtained

before the Board of Reve

nue is authorised to exercise its powers as a Court of Wards, the
Government,

by according such sanction, is no more constituted
when, under

a trustee than this Court is constituted a trustee

Section 10, Act

XVII

of 1864, it appoints the Ofﬁcial Trustee to

be a trustee.

The possession of the Court of Wards ceased,
ceased before, when, in virtue of the conﬁscation,

if it

had not

the Government

as part of the public
action
was not justiﬁed
its
that
in
so
doing
domain.
Assuming
and that either then or on the death of Kwrmwra'zu the plaintiff
was entitled to possession, did this unlawful assumption or con
entered

into possession of the Zamindari

tinuance in possession impose on Government the obligation of a
trustee for the plaintiff ? The learned Counsel for the plaintiff
argues that it had this effect, but he cites no authority in support
of his contention.

It

is not every unlawful entry on, or continu

ance in, possession that creates a constructive trust.

to bring within the compass of

a

It is

diﬁicult

deﬁnition the principles by

which the Courts have been guided in forcing ﬁduciary obligations
on the consciences of wrong-doers by operation of law; but it
may be asserted that the wrongful invasion or continuance in
possession

of a stranger,

whether with or without knowledge of

the inﬁrmity of his title, will not make the wrong-deer a construc
tive trustee unless he has been admitted into possession by a
trustee so as to be affected with notice of the trust.
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PALKONDA

Zuu’ smia
v.
SECRETARY or
STATE ron
INDIA .

The Advocate-General

stated

[VOL V.

at the hearing that he had no

that the conﬁscation of the Zamindari

desire to contend

was an

It is apparent that possession was taken in the
belief that the act was authorised by municipal law. If this

act of State.

opinion was erroneous
Zamindéri or remained

and

Government entered

the

on the

in possession of it unlawfully, it was in
the same position, no better and no worse, than any private
liable to eviction if the rightful owner pursued his
trespasser

remedies within the time allowed by law, but capable of acquiring
an immunity from ouster and under the Limitation Act a prescrip
tive title by efﬂux of time.

There being nothing to show that the Government intended to
constitute itself a trustee for the plaintiﬂ‘ or acquired or held
that it was aﬁected with the

obligation of a constructive trustee, the claim made in this suit
fails and the suit must be dismissed, but, as the Advocate-General
does not press for costs, without costs.

Isms, J.—I

concur.

MUTTUSA'HI AYYAR,

J .—I also concur.

Solicitors for the plaintiﬁ‘, Bronson & Bronson.
The Government Solicitor (Barclay) for the defendant.

Before

Sir

Charles

A. Tumor,

Chief Justice, and 10'. Justice
Huttusdmi Ayyar.

SADASIVAYYAR

1881.
23.

April

K

t.,

APPELLATE CIVIL.

(Sscoun DEFENDANT), APPELLANT,
and

Court sale, pending

appeal,

to

Plainth

of

MUTTU sABAPA'rnI CHETTI (Pmm'rirr), Rssroa'nm?
Defendant’s

landr—Deonc

rareﬁed—land

restored to Defendant.
8. having obtained

a

M.’s property pending

decree against M. and another brought to sale and purchnsﬂl
appeal.

The decree having been reversed,

held that M. was

entitled to the restoration of his property and not merely to the proceeds

of the

sale thereof.

'

C.M.S.A. 393 of 1879 against the order of J. C. Hughesden, Acting District
Judge of South Arcot, reversing the order of C. Venkobécbﬁryar, District Munsif

of
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possession under such circumstances

(.‘uddalore,

dated September

12th,

1879.
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THE plaintiff in this
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by the

Saoasrva

making the second defen
dant, the cousin of the deceased, a party to the suit on the ground
that the debt had been incurred by the manager of the family as

Sam'rarur.

sued upon

a bond,

executed

deceased husband of the ﬁrst defendant,

such.

The District
defendants

Munsif

decreed

for the

and the property hypothecated

plaintiff against
by the bond.

On appeal the decree against the second defendant
aside and this decree was conﬁrmed in second appeal.

both

was set

Pending the appeal the plaintiﬁ attached and brought to sale
the half share of second defendant in the property hypothecated
and became the purchaser thereof.

The sale was conﬁrmed in October
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April

1877, the appeal decided

in

1878, and the second appeal in December 1878.

The second defendant thereupon applied to the Munsif for resto
ration of his share of the land purchased by the plaintiff.
The plaintiff repaid the sale proceeds into Court.
The Munsif ordered the land to be restored following Lat; Kooer
v. Sobadra Kooer.(1)
On appeal the District Judge set aside the Munsif’s order on the

ground that the second defendant was not entitled to the land, but
only to the sale proceeds, citing Jan Ali v. Jan Ali Chandra/(2) and
Bdsa'mni Bin Malappa. Aki v. Dunddyd Bin Skivalingeiya.(3)
The second defendant appealed to the High Court.
analdclzdrg/ar for appellant.
Parthasdradi Ayyangeir and Knishnasaimi Uketti for respondent.
The Court (Turner, C.J., and Muttusdmi Ayyar, J.) delivered the
following
JUDGMENT :-—We are unable to agree with the Judge that under
the circumstance the sale made in pursuance of the order contained
in the decree should not be set aside when on appeal that order

was reversed.
The purchaser was no other than the plaintiﬁ in the suit who,
averring that the interests of appellant, the second defendant, were
bound by
lien, and,

a mortgage

executed by his brother, sued to enforce the

although he obtained a decree in the Court of

(l) I.L.R.,

3 08.1., 724.
(3)

I.L.R.,

(2) 3 Mad.
2 Bom., 640,

Jurist,

47-1.

First

'U.
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Instance and caused the sale to be carried out, he was aware

SADASIYA

SARA-ﬁn“

V.

[VOL

that the

appeal had been instituted and purchased subject to the result,

the

reversal of the order for sale.

The order of the Lower Appellate Court is reversed and that
First Instance restored with costs in all Courts.

of

the Court of

APPELLATE CIVIL.
Before
1880.
December

Mr. Justice

Justice llfuttusdmi

Innes and

HARRY VANINGEN (Dnm'nm),
23.

Ayg/ar.

APPELLANT,

and

DHUNNA LALL LALLAH (Pmmm), Rnsronnnxr.*

$2215,

Endorses

of promissory

note ovcr-rluc—Re-isaua

note

of discharged promissory

Before a promissory note on demand can be treated as over-due in the hands of
an endorsee there must be some evidence of demand.
The re-endorsement

of a discharged

promissory note cannot

revive the liability

of the maker.
Conmmndun Mobidcm Saib v. One Men-ah

Saib—7, M.H.C.R., 275—followed.

The fact that the endorsee of a promissory note becomes one of the members of a
ﬁrm which has undertaken to discharge the liability
note does not discharge

created

by the maker of the

the obligation on the note so as to invalidate re-endorsement

for value.

THIS was an appeal from the decree of Forbes,
1879 on the Original Side of the Court.

J.,

in Suit

334 of

The facts appear from the Judgment of the Court (1mm
Mttiusdm'i Ayg/ar,

JJ

and

Mr. Johnstone for appellant.
Mr. Spring Bronson for respondent.
INNES, J.——The
promissory

questions

in this appeal have relation

to three

notes (Exhibits A, B, C) executed by defendant on
1876, the 5th September
1877, and the 21st

the 1st November
September

1877,

respectively.

The notes Exhibits

A

and C

were executed in favor of Alfred Amt/won ; but the note Exhibit
B was executed in favor of Augustus Amt/won, and by him on

day endorsed to Alfred Amt/won.
The notes
endorsed to the plaintiff long after their execution.

the

same

were

811
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Ooncurrenre of right to receive and duty to pay note.

* Appeal 34 of 1880 from the decree of the High Court, dated
6th October 1880.

mamas scams.
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The defence was that on the 21st February 1878 defendant had
sold his business, carried on under the style of Taylor and 00., to
Augustus Aral/won and le'lloaghby Van-Inger: for and on behalf of
themselves and of Alfred and Samch Aral/won, and that it was one
of the terms of the said sale that defendant should be discharged

from the debts and liabilities then due from him in respect of the
said business, and that these liabilities included the said promissory
notes, which were

Aralhoon

then

respectively

;

in the hands

of Ayred and Augustus
that notwithstanding this arrangement,

the notes were endorsed to the plaintiff and without consideration,
and that plaintiff had notice of the facts mentioned in the defence.

We have to say in this appeal
right in deciding that defendant

whether the

was not released

on the promissory notes by the circumstances

Judge was
from liability

learned
set out

in the written
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statement.

It

is urged in appeal

That the notes, having been endorsed when over-due, were
subject in the plaintiff’s hands to the equities affecting the
'

same when so endorsed.

That prior to such endorsement the defendant
from liability on the said notes.

discharged

That

was in equity

the notes were endorsed

to the plaintiff

by way of

security by the said Alfred Aral/won ; and the plaintiff was

if

entitled,

at all, to recover only the amount due to him as

mortgagee, with interest thereon.

It

appears to me impossible upon the evidence to arrive at any

other conclusion than that Alfred Aral/won became a partner in the
new ﬁrm of Taylor and Go. on the sale of the good-will of the old
ﬁrm by the defendant to Augustus Aral/won and Willoughby

No doubt he was not a party to the deed of sale
VanIngen.
(Exhibit No. 1),vbut, if simultaneously with the execution of Exhi
bit No.
by the

1

he became a partner in the new ﬁrm, he would be bound

obligations

which the new ﬁrm had entered into with

defendant.

We ﬁnd

that

Alfred

possession

of

collateral

security

trade.

a

was

document,

at the

Exhibit No.
note A, which

date of

the promissory

for 10,000 rupees on defendant’s

1

stock

in

was

in

lenorn
1).

Damon
LALL.

THE INDIAN LAW REPORTS.

110

VAIINOIN

Bug's“
LAM--

[VOL

V.

fully cognizant of the execution of
Alfred was unquestionably
Exhibit No. 1 and of its terms. Of this entertain not the smallest

I

Exhibit No.

shadow of a doubt.
Amt/won

Augustus

and

1

the stock

assigns

in

trade to

This could

VanIngen.

Willougkby

not,

of course, legally interfere with the incumbranee of the property
in favor of Alfred, but, on the assumption that Alfred was nota
partner in the new ﬁrm, it would be only natural to expect that,
of what was taking place, he would, on the
transfer of the property to others, have asserted his claims on
as he was

it.

well aware

that he allowed

Exhibit No.

to be executed

1

is

The evidence

a

a

I

without taking any notice of the assignment of the stock in trade.
cannot explain his quiescence except on the assumption that he
note for Rs.
was
The new ﬁrm drew in his favor
partner.
which he immediately endorsed in favor of defendant.
was drawn for the purpose of seeming 40,000 out of the Rs.

Why

to help his brother

?

member of the ﬁrm

His

that he did

explanation

should

he

was

simply

altogether inadequate to explain his laying

is

not

a

he render himself liable to the extent of 40,000 rupees

if

Exhibit No.

under

it

to defendant

50,000 payable

to undertake

that he did not

offer

The note

B

P

the liabilities of the 01d ﬁrm, why was
to set off the amounts of these notes

1

of Exhibit No.

it

fore, not bound by the stipulations

a

if

himself under this obligation. \Vhen sued for the Rs. 40,000
by defendant, he said nothing of the three notes now in question.
lle held these notes at that time, and not partner, and, there

was

drawn by defendant

in favor of Auguslns

day endorsed to Alfred. Alfred then nego
tiated
with plaintiff’s father, but, after making some payments,
retained
and substituted for
fresh note drawn by“ the new
a

it

it

it

Aral/10012, and the same

remain

with Alfred

?

did

it

to

ﬁrm of Taylor and Co. in Alfred’s favor, which he endorsed
plaintiff’s father.
The note, therefore, was paid off by Taylor and Co. \Vhy, then,

5)

is

The only explanation that can be given
that A1fred was him
self
member of the new ﬁrm.
The letter (Exhibit
further
a

supports this view, as does also the evidence of Agm'clmnd.

It

was urged

by Mr. Branson in the course of the argument

the appeal that the notes

A

and

B
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1.

40,000

on

are notes on demand and cannot

be deemed to have been over-due when endorsed to plaintiff.

N0
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doubt uncertainty may exist, as to notes on demand, as to whether
period of time after their exe
test is to see whether payment has been demanded

they are over-due at
One

cution.

and refused.
says such a

If

a considerable

it has,

Alfred Araﬂeoon
demand was made between 1876 and 1878, but his
then the note is over-due.

statement is quite inadequate to establish that the notes were over
says in his written statement

due, and defendant

I observe

was made upon him in respect of them.

that no demand

that the three

to plaintiff on 23rd September 1879 and his
plaint is dated 6th October following. In his plaint he speaks of
take to mean no
the notes as, then over-due, but this expression
notes were endorsed

I

more than that they were mature, and that a cause of action against

Had

the defendant had arisen upon them.

the plaintiff intended

to admit that he took them over-due in the sense of being subject
to them as between the original

attaching

maker

and the payee, the third issue might have been dispensed with.

For

the reasons given in my Judgment in Commundun Moln‘deen

I

am of opinion that the note A cannot
Saib v. Oree ﬁlm-ah Saib(l)
be regarded as over-due on the date on which it was endorsed to

But the

plaintiﬁ.

note 0 was undoubtedly over-due when endorsed

to plaintiff.

Judge

Plaintiff

was right.

took

is

think,

I

tiff,

regard to the note

it

unaffected

with any

and the note not having

liable.

B, although

it

been discharged, the maker

is

equities between the original parties to

With

the Judgment of the

appears to me that

not over-due, the plain

not entitled to recover the amount

of

it

learned

A it

it,

to the note

is

As

from the

that Alfred Aratboon

shown by the evi

the note

and

substituted

another

note for

B

member of the ﬁrm of Taylor and 00., which

B

ﬁrm retained

a

have said already

dence to have been

is

defendant.

I

in

favor of Alfred, which be endorsed to plaintiff’s father.

N ow

the ﬁrm of Taylor and 00. had undertaken

to discharge this
of
and
defendant,
what they did must be
among
discharge of this note made by defendant, by sub
regarded as
note made by themselves.
stituting for
They discharged the
note on behalf of the defendant, as by their covenant they were
debts

a

other

it a

bound to do.
(1)

1,
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to any equities

M.H.C.R.,

27s.

16

dexomv
9.

Dunn's
LALL.
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His

re-issue of the note was a fraud.
was an over-due

takes

subject

was liable to in the hands of the endorser.

sometimes expressed by saying that the taker in such

case

on the credit of the endorser and subject to all the equities

it

is

This

it

to all the objections

note, and plaintiff took

a

Document

it

,

it,

1,853,,
LAM"

The obligation arising out of it was thereby extinguished, and
to bring into
Alfred Arathoon had no power, by re-endorsing
existence again the liability of defendant.
Barb-um. v. Caddy.(l)
C

Vmeolu

[VOL. V.

not liable to

a

fore, the endorsee of an over-due note

is

is,

it

may be encumbered. An endorsee of an over-due note
however, liable to such equities only as attach on the bill or note
itself and not to claims arising out of collateral matters.
There
with which

set-01f due

Burrougb v. Moss.(2)
An equity
some right arising out of the conditions upon which
attaching
the note was made and delivered.
No right arising out of any
is

by the payee to the maker-

an equity attaching to the note to affect

a

is

discharge of the note
subsequent endorsee.

of the note now under consideration,

case

there

endorsed

it

a claim by Alfred Arathooon, were he the holder.
been discharged by VanIngen, Alfred Araﬂzoon

Harmer v.

to plaintiff so as to revive the

But

Steele. (3)

the

it

a

it

it

at
nothing to show that there was any equity attaching to
was made and delivered, which would be
defence to
time

If the

is

But in the

on

note had

could not have

liability of

the defendant.

the note has not been discharged

as

between VanIngen and Alfred Arathoon.

No

doubt the subsequent agreement on the 21st February

1878

a

by the new ﬁrm to take up and discharge the debts of the old ﬁrm
might operate as transfer from defendant to the new ﬁrm of the

value to plaintiff.

position to negotiate

Had Alfred Amthoon,

took the note, constituted

the entire

it

Aral/mon, he was in

a

obligation to pay Alfred Aral/won, but, so long as the negotiable
instrument remained undischarged in the hands of the holder, Alfred
by endorsement for

at the date at which he

new ﬁrm, the concurrence of

and the duty to pay in one person
would have discharged the obligation on the note, and in that case
to plaintiff so as to
Alfred Arathoon could not have endorsed.

it

the right to receive payment

E.,

275.

(2) 10

B.

the fact that he afterwards

0., sea.

(a)

4

A.

But

defendant.

s

(1)

liability of
a

revive the
9
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became one of several members of the new ﬁrm does not carry with

it this

It

consequence.

'l'.

Duusxs
the note 0 is

to me that

appears

leuonx

still

due and unpaid, and,

LALL.

although the newﬁrm may be boundto pay all the debts of the old
ﬁrm, that circumstance does not destroy plaintiff’s right on the
undischarged
defendant

by the terms of which the
would

instrument,

negotiable

warrants payment

to the payee or endorses.

B

and declare defendant

it,

reverse the decree, therefore, as to the note

I

should

be proportioned

I

not liable to payment of any portion of
would conﬁrm
and
the decree of the learned Judge as to the notes A and C.
The decree should be thus modiﬁed.
The costs in both Courts
to the amounts respectively

allowed and

disallowed.

Murrvss'm Arms,

J

.—I

concur.

APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, KL, Chief Justice,

and

Mr. Justice

Muttuezimi Ayyar.

RAMASEKARA
'

DHARMARAYA
Limitation

Act,

Schedule

PILLAI

(Perrrionsn),

1881.

October 4.

and

GOUNDAN

II,

Article

AND

women (Rnsrosnnsrs).*

167—C'ieil

Provedure

Code, Section

328

Obstruction—Isme of second warrant—Date from which time begins to run.
Where a warrant for possession of land in execution 01a decree was not executed
of the judgment-debtors in September 1880 and no complaint
was made under Section 328 of the Code of Civil Procedure, 1877, but
fresh warrant
a

owing to the resistance
for possession

was

applied for by and granted to the decreeholders and resistance

was again made in January

Held that

1881.

complaint by the decree~holders

as to the second obstruction made
within thirty days of the second obstruction was not barred by reason of Article 16'!
of Schedule
of the Limitation Act.
a

II

THIS was a petition under Section 328 of the
Procedure by the decree-holders

in suit

Code

of
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:

&

&

Grant.
Attorneys for the appellant: Gran-t
Branson.
Attorneys for the respondent Branson

Civil

765 of 1879 to the District

Mﬁnsif’s Court at Vellore.

'

C.M.P. 526 of 1881 against the order of N. Simiahda Ayyar, District Mﬁnsif of
Vellore, dated July 4th, 1881.
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The petitioners

Rixislnnnn
'

Danna-n.

complained

and his brother,

Rdmdsekam

V.

[VOL.

of the obstruction

causedby

one

at the instigation of the judgment

debtors, to the execution of the decree, and prayed that the obstruc

tion might be removed and possession given to them.
The Munsif granted the relief prayed for.
Rdmdsckara applied to the

High Court

under Section 622 of

the

of Civil Procedure to rescind this order on the ground that
the application of the decree-holders was barred by Article 167 of
Code

Act, more than thirty days having elapsed since the
24th of September, the date of the ﬁrst resistance or obstruction.

the Limilah'on

Mr.

for the petitioner.
The ﬁrst warrant for possession was dated 20th September 1880.
The respondents were resisted on the 24th September, and the
Subramanyam

warrant was not executed-
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for and

They then applied

a second warrant and were again resisted

on 25th

obtained

January

1881.

This petition was made on February 1881. The time began to
run from the 24th September—Article 167, Schedule II, of the
Limitation Act.
Rdu 8:1be for respondents.
The Court (Turner, C.J., and Mittusdmi Ayyar,
Rdmachandra

following

I

JUDGMENT

:——-We

J.)

delivered the

are unable to say the Munsif has misconstrued

the law.

.

The period
commences

of limitation

for an application of this

to run from the date of the resistance,

dispossession.

The resistance, obstruction,

nature

obstruction,

or

or dispossession referred

to can hardly be any other resistance, &c., than that mentioned

as

forming the subject of the complaint. This is the plain interpreta
tion of the terms of the Act, nor is the construction unreasonable,
for a Court exercising ordinary care would not issue a second
warrant for delivery of possession after an earlier warrant had been
returned unexecuted by reason of obstruction, unless the decree
holder

had at once taken

obstruction,

action to question

or there had been

the other hand,

if it

some

the propriety of the

date of ﬁrst obstruction,

the provision

would take no count of

in which an obstruction at the time justiﬁable subsequently
to be so.

with

costs.

We

On

change of circumstances.

be held limitation is to be computed from the

overrule

the objection and dismiss

cases

ceases

the application

VOL. V.]
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APPELLATE CIVIL.
Before Mr. Justice Innes and Mr. Justice Kindersley.

RAMASAMI

APPELLANT,

(DEFENDANT),

1881.

November 17.

and

RAMASAMI

1882.

(PLAINTIFF),

Registration Act, 1877, Section 17, Clause lt—Letter acknowledgin'
deration on account of creation

January 23.

RasPoNDENT.*

of interest in land—Reference

A wrote a letter to B stating that an agreement had been made between
A should sell certain land to B for Rupees 4,500, that A had received 500
this sum and was only entitled to receive

THE

the letter, not being registered,

of

rupees

whatever with the land.
was not admissible
in proof of the

to convey.

agreement

facts in this case are

fully

JJ

set

out in the judgment of the

.).

Court (Innes and Kindersley,
Rdmeickandmyyar for appellant.

Ayyangdr for respondent.

JUDGMENT

:—Plaintiﬁ

from defendant

sued to recover

speciﬁed land in the village of Kilzwéh' of

November 1861 he entered into

a

to one-sixth of the land defendant

holds.

Kiliyamir which
He said that

certain

is

BMskg/am

held

in

the village of Kiluvc’li of

equal

on 21st

deed of exchange with defendant

whereby he was to get one-fourth of the four karm's defendant

Kz'liymzlir,

and defendant

then
some

jointly, but share the produce in the proportions due to each
that they had been acting on this arrangement
carried

defendant
;

lswara

off the produce

till recently

;

;

lands of plaintiff in another village that for convenience sake they
had arranged that plaintiff and defendant should enjoy the land
and

when

of the two years Dhétu and
of the lands became

and that hence an apportionment

necessary.

He further

1861 defendant

said that since the exchange effected

in

had acquired two more karais of land in the same

village and that plaintiff’s share was therefore one-sixth.

Defen

S.A. 463 of 1881 against the decree of F. H. Woodroﬁo, District Judge of
North Tanjore, modifying the decree of R. Vasudcva Mu, Subordinate Judge of
Negapmm, dated April 1st, 1881.
"
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He!!! that

them that

after executing the sale deed

the balance

within a certain date, and had no connection

of consi

payment

to future conveyance.
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Billsbn
v.

R‘misA'm.

dant in his written statement
said that plaintiff

him separately.

V.

admitted the exchange in 1861,

but

had since been enjoying the land which fell

He

alleged, but admitted

He

[VOL

to

denied having carried off the produce as
having taken possession of plaintiff’s share.

said that in September

1877 plaintiff

had

entered into

an

agreement with him to convey his share for Rupees 4,500 within
certain time then speciﬁed

;

that defendant paidin advance

Rupees

500 and plaintiff had relinquished the land to him and he
not bound to surrender

a

was

it.

Two letters, said to have been written by plaintiff to
were ﬁled containing what defendant put forward as

defendant,
evidencing

the agreement to convey.

The Subordinate Judge considered

that these letters,

which

were denied by plaintiff, were not proved, and was of opinion

that

land jointly for convenience sake, sharing the produce, and that
defendant had not taken possession of the land claimed by plaintiﬁ
in anticipation of the conveyance of it to him by a deed of
he had alleged.
He considered the letter marked No.

sale as

receivable in evidence, though not registered,

‘

Section 17 of

Act

III

He

of

h,’

under clause

of 1877 (Registration Act).

was

1

decreed for

He directed all
plaintiff, but not for the speciﬁc lands claimed.
apportionment and delivery to him of one-sixth karat" and awarded

the case being on all fours with that reported

in ValdjiIsa'ji

V

1

it

him also the produce of the year Dhatu.
In appeal, the District Judge was of opinion that Exhibit No.
was not admissible in evidence as
required to be registered,
Th0mas.(1)

The District Judge, therefore, gave
decree for plaintiff
to
which
to
him
of
the
share
he was entitled,
apportionment
dismissed his claim to the proﬁts of the year Dhatu as
proved that defendant had wrongfully

An

it

but

he

a

for the

was not

possessed himself of

them.

to

1

is

made by defendant to the High Court on the
was admissible in evidence and that plaintill,
that
Exhibit
ground
he should be found entitled to recover, should have awarded
appeal

(1)

1.1.3.,

1

him the parcels of ground that he speciﬁes in the schedule
Bom., 100.

to

if
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they had been concocted for the purpose of defending the suit.
He also found that the two parties had been enjoying the plaint

his
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plaint and is not entitled to a redistribution
the deed of exchange in 1861.

It

seems impossible to say that the

in

accordance with

v.

Rimlsim.

instrument, Exhibit

1,

which

is rightly translated in the Judge’s judgment,(a) is not an instru
ment acknowledging the payment of consideration on account of
the creation of an interest in immovable property of over 100

III

of 1877). It does not appear
value (Section 17, Act
to be within the exception of clause ‘ h,’ for it does of itself declare
rupees

a right, title, and interest in the defendant which has passed to him
from the plaintiff.

No

that a sale-deed is to be
executed, but it cannot be said that of itself it merely creates a

right

doubt the document also intimates

to obtain that conveyance.

The District

Judge in this

respect appears to have put a proper
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construction on the document.
Upon the other point, the Vakil for the plaintiff said he had no
objection to a decree for the plots of land speciﬁcally claimed by
him in his plaint.
There should therefore, we think, be

a decree

those of the District Judge and District

in

modiﬁcation

Ml'lllslf:

of

The decree

should award plaintiff the speciﬁc lands claimed by him with one

sixth of the

appurtenances

of the village and mesne proﬁts for the

year I'swara, and the claim for the proﬁts of Dhatu should be dis
missed,

and defendant

proportioned to what

should

be directed to pay plaintiff costs

has been decreed, and plaintiff

should pay

defendant costs upon what has been disallowed.
in order to discharge the prior claims on
(a) We have settled between ourselves,
the village of Pathirikudi purchased by me at the time of my coming here, that
should make an absolute sale to you for Rupees 4,500 of the whole of the nunja,
punja, &c., lands enjoyed by me, patta being in my name, and which is common to
you and me and lying in the village of Kiliyamir, together with seed and cultivation
expenses and mahaaul and all the nunja, punja, &c., in my enjoyment and in my
(place where Brahmans
pattﬁ, as also lands including Agrahdram Brahmavastlru
live) and Sulbrarastlm (place where Sudras live). Out of the said Rupees 4,600 have
received Rupees 500 in notes and money, which requested you to advance and which
have claim onlytc receive
was sent with letter through your agent Rdmﬂ Ayyan.
the remaining sum after duly executing, &c., the deed within the 16th Arpisi as
arranged between us, but have no connection whatever with the abovementioned
lands. In collecting the said remaining sum, you must do so soon without occa
sioning delay and without fail. You must write about all other particulars. Many
aervadams (blessings).
Pathiralmdi, 14th Purattasi of iswara.

I

I

(Signed)

Riﬂe!!!

I

I

RAMS‘HI AYYAN.
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V.

[VOL

APPELLATE CIVIL—FULL BENCH.
Sir

Before

Charles

A. Turner, KL, Chic/Justice, Mr. Justice

Mr. Justice Kindersley, and

JOHN FRANCIS PEREIRA

1881.

December 12.

(Pn'rrrromrn),

and

1882.

January

Inner,

Mr. Justice Muttusdmi Ayyar.

HELEN CHARLOTTE PEREIRA (Rnsroxnnm),
EUGENE BONJ OUR (Co-Rusroxnmsr)!

24.

Dirorcc—Adultcry condoned rcuircd by subsequent misconduct of wife.
\V'hen a husband,

having received reasonably

probable

information of his wife's

adultery, has, by continuing co-habitation, condoned the. oﬁence, subsequentmis
conduct of the wife tending to, though falling short of, adultery, revives the con
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doned adultery.

Tms

was a case referred by the District Judge of North Malabar

under Section 17 of the Indian Divorce Act for conﬁrmation

of the

decree in O.S.

1 of
1880 declaring the marriage of the petitioner
with the respondent dissolved.
The facts appear sufﬁciently for the purposes of this report
from the judgment of the Court (Turner, C.J., Innes, Kinder-shy,

and Mu tlusrimi Ayyar,

Mr.

JJ

Shep/turd for petitioner.
Grant & Lm'ng for oo-respondent.

JUDGMENT

:—We

consider the evidence

sufﬁcient to show

that

adultery with the oo-respondent in
October 1879; that the petitioner received reasonably probable
information respecting the respondent’s misconduct and, by con
the respondent

committed

tinuing oo-habitation, condoned it—Dillon v. Dillon ;(1) but that the
subsequent misconduct of the respondent shown by the occurrences
of January 1880, though falling short of, but tending to, adultery,
revived

the condoned

adultery— Winecom

dcn,(2) and that the petitioner

is consequently

We conﬁrm the decree dissolving
paid by the co-respondent.

'

Matrimonial Case 2 of 1880 reierred by
Malabar.
(1) a 011mm,

112.

v.

VVinscom

and Pan:

entitled to

a decree

the marriage with costs to

J.

W. Reid, District Judge
(2) 3 SW. A:

Tr.,

sso.

be

of North

_
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APPELLATE CIVIL.
Before

Sir

Charles A. Tamer,

Kt,

Glaiqf Justice, and Mr’. Justice

Kindcrsley.

KATTAMURI JAGAPPA (Pnsnvrrrr),

APPELLANT,

1882.

and

PADALU LATCHAPPA
Registration—Mortgage
R8.

100— Tea!

bond

AND

for

ornsas (DEFENDANTS),

less than

Rs. lOO—Intcrcst

Rssrounssrs.*

created

for rcgistration— Um'cgistercd mortyagc crcating

in [and above

interact

in land
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above Rs. 100 recognised as simple bond.

The registration of a bond hypothccating immovable property to secure the
repayment of Rs. 95-14-0, with interest at 18 per cent. per annum, the principal to
three of Rs. 23-5-4 and the fourth of Rs. 25-14-0,
be paid in four annual instalments,
and the whole of the interest to be paid on the date of the last instalment, without
any provision that the debtor should be at liberty to anticipate the payment of any
instalment, is compulsory, inasmuch as the lowest sum which the debtor could
compel

the creditor to accept is

in

excess of Rs. 100.

The proper test for determining the value of the interest created by a mortgage,
for the purpose of registration, is the amount of the least sum recoverable
and not
the consideration for the bond.
Although

an

unregistered

excess of Rs. 100 is of no

mortgage

bond

effect as 9. mortgage,

which creates an interest in land in

it

may be received

as evidence

of

the personal obligation.
Strn' Sealudbri

Ayycngar v. Sankara

Aye" (1) followed.

THIS was a suit for Rs. 191-12-0, principal and interest due upon a
mortgage bond (the particulars are set out in the judgment of the

High Court)

dated 24th September 1873,

executed by the defen

dant’s father (deceased) to the plaintiff for Rs. 95-14-0.
The suit was dismissed by the Munsif on October 10th, 1879, on
the ground that the bond created an interest in land in excess of

Rs. 100, on the authority of the decisions of the High Court of
Allahabad in Hamcanta v. Dare/ran Singk,(2) and Zia/'apah' Sing/t v.
Ram Salk/ti Kuar,(3) but upon review of judgment, granted on the
_

strength of the decision of the

High Court of

Bombay in Ndnabi-n

'

S.A. 898 of 1881 against the decree of A. L. Lister, Acting District Judge of
Vizagapatam, reversing the revised decree of E. Subbaréyudu, District Mﬁnsif of
Raytvaram, dated 26th August 1881 .
(1; 1

M.H.C.R.,

296.

(2)

I.L.R.,

_

January 27.
February 14.

11111., 274.

(a)

I.L.R.,
17

214.11., 40.

be

more equitable decision,

a

17.

which appeared to the Mﬁnsif
for the plaintiff was given.

decree

Upon appeal the District Judge held that though the amount
was less than Rs. 100, the

of

APPA.

v. Ananta Babaji,(1)

Lakskman
a

bier;

[VOL.

to
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least sum recoverable

under

it

“\./

the principal secured by the bond

of Rs. 100, and

was in excess

that

the point was concluded by the most recent decision on the subject

in Rajupati

Sing/2. v.

Ram Sukhi Kuar,(2) and dismissed the

suit.

The plaintiff appealed to the High Court.
Hon. Reima Rdu for appellant.
Mr. Spring Branson for respondents.
The Court (Turner, C.J., and Kindersley,

J.) delivered

the fol

1873 and hypothecated

September

immovable

bond

on the

property

:

secure the repayment of that sum with interest at the rate
per cent.

the debt was to be paid in four instalments,

amounts of Rs. 23-5-4
and 1876, respectively,

three

the

on the 26th October in the years 1874,1875,
and the fourth of Rs. 25-14-0

on the

26th

October 1877.

It

was declared

that these instalments

should

be accepted

on

account of principal, and that the whole of the interest should be
There was no provision
paid on the date of the last instalment.
of

that the debtor should be at liberty to anticipate the payment
any instalment; and consequently the lowest sum he could compel
to accept was considerably
in excess of Rs. 100.
The Judge has held_that the interest created by the deed was
excess of Rs. 100, and that, as
was
mortgage, the instrument
I
I
one of which the registration was compulsory.
a

in

the creditor

We hold that the Judge has adopted the proper test in deter
mining the value of the interest created by the mortgage, namely,
the amountiof the least sum recoverable.
’I'he Registration Act

(VIII

of 1871) made the registration com
which purport or operate to create any

pulsory of instruments
interest in immovable property of the value of Rs. 100. Itis
the value of the interest created, not the consideration for the

Bom., sea.

(2) 1.1.11,

2

I.L.R.,

2

of the interest, which must be regarded.

creation
(1)
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24th

gave him

to the
to

appellant to the amount of Rs. 95-14-0,

liability

18

admitting

of of

respondents,

a

JUDGMENT :—-The

a

lowing

Gases

an,

40,

may
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readily be suggested, in which the consideration falls far below
the value of the interest created. The object of the registration
law is to prohibit concealed conveyances which may deteriorate
in any considerable degree from the value of the property: it is

J ioarra'
v.

Luci-1aer

.

immaterial whether such interests have been created for an ade
quate consideration or for any consideration.
But while we agree with the Judge that effect cannot be given
to the instrument as a mortgage, because of the emission to register

it,

we are not prepared to hold that no effect is to be given to the

instrument

It

as a money bond.

is not receivable

in evidence for the purpose

of affecting

immovable property, nor in proof of any transaction affecting such
property, but it may be received as evidence of the personal obliga

Strl

tion.

Seslzatlua'

Ayy/engar v. Sank/earl: Aycn.(1)

The plaintiff is entitled to recover the fourth instalment
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interest,

and the interest on the earlier instalments,

when recovery of them severally

was barred,

with

up to the times

the payment of the

last instalment and of the interest having become due within three
years before the institution of the suit.

The decree of the Lower

Appellate

Court will be modiﬁed

accordingly, and the parties will respectively
proportionate costs in all the Courts.

Before

Mr.

SRI'NIVASA

J

pay and receive

APPELLATE CIVIL.
usiicc Inna? and

AND ANOTHER

Mr. Justice

Muttustimz' Ayyar.

(SECOND AND THIRD DEFENDANTH),

and

VEN KATRJIMAN A BHATTA

(PLAINTIFF),

Rssronnnrvr.*

Suit to declare invalhl adoption made eighteen years prior to suit and sale two years prior
to suit—Ancillary relied—Limitation.
Where a plaintiff, as reversioner, prayed for a declaration that an adoption alleged
years before suit was invalid and

to have been made by a Hindu widow eighteen
7 M.H.C.R., 296.
S.A. 698 of 1881 against

(l)

'

1882.

February 15.

ArrELLANTs,

the decree of K. R. Krishna Menon, Subordinate
Judge of South Canara, reversing the decree of A. Venkatramana Poi, District
Mansif of Mangalorc, dated March 17th, 1881.

THE INDIAN LAW REPORTS.
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SBI'NIY‘BA
0.

Virtual
runs.

[VOL. V.

that the sale of certain property made by the widow and the adopted

son two

suit was not binding upon him.
Held : that the suit, being substantially brought to declare the invalidity of the

years before

sale so as to enable
and adopted
was

plaintiff to recover

as reversioner on the death of the widow

being ancillary to that claim,

son, and the declaration as to the adoption

not barred by limitation.

Tna plaintiff being

the divided cousin and reversionary heir

the estate of the deceased husband

of the ﬁrst defendant,

to

sued

adoption of the second by the
ﬁrst defendant eighteen years prior to suit was invalid, and that
the sale of certain land by the ﬁrst and second to the third defen

for a declaration

that an alleged

dant in 1878 was, also, invalid.
The District Munsif found that the adoption

took place,
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authority to adopt was given to ﬁrst defendant by the
and that the alienation to the third defendant was valid.

that

deceased,

The Subordinate Judge on appeal disbelieved the evidence as to
the authority to adopt, held the adoption to be invalid, and the
alienation to the third defendant also to be invalid.
The second and third defendants
on the ground, inter

Limitation

nlz‘a,

appealed

to the

High

Court

that the plaintiff's suit was barred by

the

Ad.

Srbzivdsa Rdu for appellants.
Bhdshyam Ayyangdr for respondent.

The Court

(1121108 and

Muttusdmi

Ayyar,

JJ.)

delivered the

fol

lowing

:—It

is found that there was no authority to adopt,
although a form of adoption under colour of an alleged authority
JUDGMENT

may have been gone through.

The ﬁrst and second defendants had, therefore, no authority to
in favour of third defendant binding upon plain
tiff, except for adequate family need or other purposes recognized
make alienations

by the law.

Upon this point, it is found that, for the debts

con

tracted, no such purposes existed.

It

is contended in this second appeal that

plaintiff is barred as
to his claim to a declaration of the invalidity of the adoption.
But the question to be considered upon the Act for the Linu'la
tion of Suite is not whether a particular relief applied for is barred,
but whether the suit is barred.
_ The suit is substantially a suit to declare the invalidity of
alienations so as to enable plaintiff to recover as reversioner on

the
the

1
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death of the ﬁrst and second defendants, and, as ancillary to that Sm'mvsss
1).
claim, he asks for a declaration as to the adoption; and, as the Vans-mi
mm.
alienations were only made on 25th April 1878, the plaintiff would
have twelve

years from that date within

which to bring his suit,

We may refer upon this point to the decision
Privy Council in Raj Balzadoor Singh v. Achumbit Lal.(l)

and he is in time.

of

the

We

dismiss the appeal with costs.

APPELLATE CIVIL.
Before

Sir

Charles

A.

Turner,

KL, Chief

Justice, and

Mr. Justice

Muttasri'mi Ayyar.
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VI’RARAGAVA AYYANGAR (Parirromin)

1882.

February 16.

and

VARADA AYYANGAR
Ciril

Procedure

holder

for

Code, 1877, Sections
unascertained

294, 295—Rateable

255 of the Code of

Civil Procedure

for

execution entitled

to.

mesne proﬁts who has applied to the Court

thereof and to attach

the amount

distribution of acacia—Decree

meme proﬁts who has applied

The holder of a decree for unascertained
to ascertain

(RESPONDENT)!

immovable

property under Section

comes within the purview of Section 296, and is

- entitled to share rates.ny with the attaching creditor in the assets realized.

Section 294 must be read with Section 295, and to give effect to both sections
the receipt to be given by the decree-holder,

Court and has purchased

who has obtained leave to bid from the

the property sold, can only be accepted

judgment-debt as the assets applicable to its discharge

for so much of the

may suiﬁce to satisfy.

THE respondent, who was plaintiff in suit 64 of 1879 in the
Subordinate Court at Kambako'mzm, attached immovable property
of the ﬁrst defendant in that suit.

The property was sold by the
Court on June 29th, 1881, and the respondent, being allowed to
bid by the Court, purchased it at auction, the purchase money
being credited towards the amount of his decree.

The petitioner,

who held a decree

in suit

3

of 1878 against the

judgment-debtor for mesne proﬁts not yet ascertained,
applied on June 28th, 1881, to the Court to stay the sale of the

same

judgment-debtor’s land in order that he might attach the land in
L.R.,

'(1)C.M.P.

e.

I.A., no.

of 1881 against the orders of M. Cross, Subordinate Judge
Kumbakénam, dated June 29th and July 19th, 1881, respectively.
633

0!
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VX'EAI‘GAVA
U

Vanna.

[VOL

V.

execution of his decree. The application was rejected on June 29th,

The petitioner on the same day applied to the Court- for a
rateable distribution of the proceeds of the sale between himself
1881.

This application was also rejected on the
and the respondent.
ground that the property had not been attached by the petitioner
and that there was no assets for the Court to divide.
The petitioner applied to the High Court under Section 622 of
the Code of Civil Procedure, 1877, to set aside the orders of the
Subordinate Judge.

Mr.

ShepIuI-rd and Sadagopdclldryar

Rdmac/zandra Rain

8014011,

for petitioner.
for respondent.

and RungeicMr-yar

The judgment of the Court (Turner, C.J., and Muttusdmi Ayyar,

I.)

was delivered by

TURNER, C.J. :—-The 295th Section of the Civil Procedure

Code

entitles all holders of decrees for money, who, prior to realization,
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have applied to the Court holding the assets for execution of their
decrees and have not obtained satisfaction,

to share in the distribu

The decree held by the petitioner for mesne proﬁts was a
Although the amount was still uncertain, the

tion.

decree for money.

petitioner had applied

to the Court to execute that

decree.

He

had not only petitioned that the mesne proﬁts should be ascer
tained,

but he had applied on April 1st, 1881, to attach certain
property under Section 255. He came within the

immovable

purview of Section

295.

Mr.

Rdmachandra

Rdu Sahcb,

however,

argues that there were no assets in the hands of the Court, because
the Court having granted his client, the rival decree-holder,

leave

to bid, was bound to set off the amount of his bid against so much

of the judgment-debt. It is true that Section 294 is awkwardly
expressed, but it must be read with the following section ; and to
give effect to both, it must be held that the receipt can only be
accepted for so much of the

udgment-debt

as the assets applicable

to its discharge may sufﬁce to satisfy.

The order of the Subordinate
ordinate Judge

will

is directed

Judge is

to pass fresh

recover the costs of this application

set

aside, and the Sub

orders.

The petitioner

from the respondent.

.

MADRAS sEains.

Von. v.1

12's

APPELLATE CIVIL—FULL

BENCH.

Before Sir Charles A. Turner, Kt., Chief Justice, Mr. Justice
Innes, Mr. Justice Kernan, 10'. Justice Kinde'mley, and Mr.
Justice Muttusdmi Ayyar.

SUBRAMANIYAYYAN

(SECOND DEFENDANT),

1879

APPELLANT,

N ovember

and

SUBRAMANIYAYYAN

(PLAINTIFF),

In

an undivided
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managmg'

Hindﬁ

in execution

consisting of two brothers, the

family

family property, in renewal of a former
as security for monies lent for purposes

mortgage,

elder,

while

a mortgage

of

executed by his deceased father

neither immoral nor illegal.

having sued the elder brother upon this mortgage,

sale and purchased

of

of alienee of mortgages and purchaser.

the property during the minority of the younger, executed

The mortgagee

February 20.

Rnsrommm?

Hindtt Law—Suit for partition—Mortgage by managing brothm‘—Sale
mortgage decree—Rights

brought to

the property mortgaged.

The younger having brought a suit for partition against the elder brother and the
alienee of the mortgagee

and purchaser at the Court sale :

J., dissenting) that the plaintiﬁ was entitled to
recover his share of the property without paying his share of the mortgage debt,
and that it was immaterial whether or not the mortgage was executed to discharge
Held (Turner, C.J.,

a prior mortgage

Tms

and Kernan,

debt of the father.

case was referred

to a

Full Bench for

decision in consequence

of a diﬁerence of opinion in the Court on the questions involved.
The facts are fully set out in the judgments.
Balaji Rdu for appellant.
ankatarcinuiyyar for respondent.
The following judgments were delivered :—
TUaNER, C.J'-—The facts of the case so far as they are material
'
"
to the decision of this appeal are as follow :-—
Rdmdygan,

and the site on which it
Rdmdyyan

father, and Séturayyan
stood, in moieties.

respondent’s
mortgaged

24.

1882.

owned a house,

his moiety to Srinéinddhayyan.

alleged nor proved that the mortgage debt was contracted

It

is not

for an

" S.A. 135 of 1879 against the decree of R. Vasudcva as“, Subordinate Judge of
Negapatam, reversing the decree of N. Sﬁmi Ayyar, District Munsif of Tirutumi
pundi, dated 19th November 1878.
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Bussaxmnx
U.

Sundrnppdyyan,

Scam

IANIAN.

It

immoral or illegal purpose.
elder

V.

does not clearly appear whether

son of Romaij/j/an, joined with his father

of the original mortgage,

the execution

[VOL

after his

but

in

father’s

death, when he was managing the property during the minority

of his younger brother the respondent,
in renewal of the original mortgage.

he executed a mortgage

Sdmindd/zayyan brought a suit to enforce this second mortgage
and obtained a decree in 1873 in execution of which the property

In

was sold and purchased by him.
the property to Subramaniyayyan

1875 he sold the moiety

of

(appellant).

The respondent claims to recover a one-half share in the moiety.
It was decided by the Judicial Committee in Hunoomanpersaud
Panday

v. Massumat Babooce

Mum-(y' Koonweree,(l)

that

ancestral
and

that the charge binds the interest of a minor son. This doctrine
has been afﬁrmed by their Lordships in recent decisions which, we
have held, constrain the Courts of this Presidency equally with the
-

Courts of other parts of British India administering the law of
Mitakshara.

It must

then be held that the respondent's

that of his brother

interest

was bound by the mortgage.

But

as well
the

the

as

decree

which the Court passed for the enforcement of the mortgage can
not be held binding on the respondent, and the sale operated on
the interest only of the party to the suit.
The respondent is
entitled in respect of his interest in the property to be restored to
the position in which he would have been had the decree not been
passed nor the sale held.

had demanded

He would

have taken his share,

if

he

with the obligation of one
Before he can recover his one-fourth
share he must discharge his moiety of the obligation with interest,
but the auction purchaser is accountable to him for his share of
partition

burdened

moiety of the mortgage debt.

mesne proﬁts.

I would,

allow the appeal in part, and modify the
decree of the Lower Appellate Court.
Each party should recover
costs
in
all
Courts.
proportionate
INNES,

partition

J.

therefore,

J

(Murruss’m. Arr/m, ., 00ncuning).—-This was a
Plaintiﬁ (respondent) sues to recover from his

suit.

(1)
e
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estate may be charged by a manager to satisfy a father’s debt,

M.I.A.,

421.
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brother, ﬁrst defendant, in a partition of the family property (ﬁrst)
one-fourth of a house, the half of which had been the property of
their father, and (second) half of the mortgage amount advanced

by their father to his brother Sétu-vayyan on the other moiety of
the house, and (third), the value of building materials removed by
second defendant
Second

(appellant).

defendant

answered

gagor, Séturayyan, and that

in which plaintiff

claimed

that he was assignee of the mort

as regards the other

his share,

he had

half of the house,
purchased it of

Sdmimidhayyun, who had purchased it at a Court auction in execu
tion of a decree obtained by Stimimidhayyan against ﬁrst defendant

in Original Suit No.
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272 of 1873 for a debt incurred for proper
family purposes.
The District Munsif at ﬁrst gave judgment for plaintiff for
one-fourth of the house and its materials, or their value, Rs. 38-8-0,

and dismissed the rest of the claim ; but, on review, dismissed
plaintiff’s claim altogether, on the ground that the mortgage on
which the decree passed was executed by ﬁrst defendant to discharge
a prior mortgage made by the father of himself and plaintiff while
plaintiff was a minor.

The Subordinate Judge, on the authority of the case of Deend-yal
Jugdeep Narain Singb(1) gave udgment for plaintiff for his
share of the house and the building materials removed by second
defendant, without ﬁnding the character of the mortgage or whether

Lal v.

it

was executed to discharge a prior mortgage debt executed
by the

father.

In the second appeal it was contended that plaintiff’s suit
should have been dismissed, because the debt was due by all the
members of the family and is binding on the plaintiff, because this
question was not considered by the Lower Appellate Court, and
because the plaintiff’s suit is fraudulent.
This is not a case in which the doctrine laid down in Girdlzarce

Lall v. Kantoo Lall(2) of the pious duty of a son to pay all debts of
his father, which were not immorally contracted, comes in question.
We have to deal here with the question of the effect of a sale to a
person who purchased from

one who had become a purchaser at a

Court sale held in execution of his decree obtained against the ﬁrst
defendant alone, ﬁrst defendant being the brother of the
plaintiff.
(1)

LR,

4 I.A.-, 241.

(2) 1.12.,

114,321.
18

Sunaasiamax
$111“

“M‘w'
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V.

The ﬁrst defendant, though manager, had only a qualiﬁed power
of dealing with the property except for family purposes.
For his
own purposes, he could only alienate or charge it to the extent of
his own interest.

Gramim',(l)
charlu

v.

this Virasvdmi Grzi'mini v. Ayyamimi
Kaundan v. Mamuiru Ndikan,(2)Ra_1/a

See as to

Palam'relzqspa

Venkataramam'ah.(3)

As

to what alienations may

be

impeached by ooparceners according to the law current in Madras,
see the

Privy Council

decision in Suraj Bunsi Koer v. Shea Prosluul

and unless the suit is so framed

Singh,(4)

as

interested to contest the allegation that the debt

to enable

is one

those

binding

upon the family, the decree can only be a personal decree binding
the interest of the defendant in the suit.
the creditor, sued ﬁrst defendant personally

Sdmz'ndd/myyan,

obtained a decree against the hypothecated

It

and

property.
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would be strange and novel to ﬁnd that a decree, by reason
of the terms in which it was drawn up, to the effect that the “pro
perty

”

should be sold, could affect the interests of parties other

those made liable by the decree.

But it

we should look not to the decree or to the capacity in
was sued, but to the nature

defendant

than

was argued before us that
which

of the transaction.

ﬁrst

If

the

debt was incurred for family purposes, and one who is the manag
ing member was sued personally upon the obligation, all the
members of the family,

But if

it

was said, are liable.

Sziminddhayyan elected to enforce his remedy against

ﬁmt

defendant alone, plaintiff was not bound to come forward and
to be made a party and to be allowed
upon the bond.

ask

to take part in the liability

The decree being a decree against ﬁrst

defendant

alone, all that passed by the sale in execution was the interest
ﬁrst defendant,

and that is all that

of

Sa'minddhayyan, the purchaser

at the Court sale, had to sell to second defendant by private sale.
Sdmz'nddlmyyan

purchased at the Court sale an equity to a parti

tion and allotment to him of the share of the ﬁrst defendant,

and

this is what he sold to second defendant.
Second defendant

maintains that he is

value without notice, and, as such, ought

bond ﬁde purchaser for

to be protected.

This

contention wrongly assumes that his vendor was in a position

to

convey and did convey to him more than the share or interest

of

(1)

(3)

1M.H.C.R.,

471.

t 11.3.0.3,

60

(2) 2 M.H.C.R., 416.
88.
(4) 14.3., 6

LL,

MADRAS SERIES.
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the share or interest of ﬁrst defendant

was

SL'BRAMANIAN

Assumall that the sale under the decree could possibly give him.
of
plaintiff’s
ing, however, that the sale purported to be a sale

SEQ,”
“Am-“'

interest also, that circumstance ought not, in my opinion, to
prevent plaintiff from recovering.
Deceit on the part of plaintiff or gross negligence which may
have misled the purchaser would properly be held to estop him in
the

present

case,

if it

were

disclosed

by the evidence.

But

Only now
nothing of the kind has been set up or established.
Second
for the ﬁrst time in second appeal is fraud alleged.
did not, in his written statement, advance any plea of
that nature, and we ought not at this stage to re-open the inquiry
upon an allegation which should have been clearly insisted upon
defendant

at the ﬁrst hearing.
would dismiss the second appeal with costs.
KERNAN, .—-I agree with the Chief Justice in holding that the
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I

J

I

plaintiff was not bound by the sale to the auction-purchaser, and
also agree with him in holding that the plaintiff in recovering his
half is bound to pay half of the debt due by his father and for
which plaintiff’s brother gave the mortgage.
mesne proﬁts.

KINDERSLEY,

J .—-It appears to me that

I also

agree as to

while Sundarappdyyan,

Rémdg/yan’s elder son, may probably have had power to mortgage

his younger brother the plaintiﬁ’s interest on account of the father’s
debt, yet, as Sdminddhwyyan, the plaintiff in Original Suit N0. 272
of 1873 on the ﬁle of the illannargmli District Mﬁnsif’s Court,
omitted to make the plaintiﬁ a party to the suit which he brought
upon the mortgage, the plaintiff’s interest was not included in the
decree and his interest did not passto the purchaser.
It seems

to follow that the plaintiﬁ may recover from the vendee of the
purchaser without payment of his share of the m0rtgage amount.

Drona—Appeal

dismissed with costs.

'
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APPELLATE CIVIL.
. Before

Mr. Justice

PILLAI

SONAYA

1882.

February 23.

lanes and

Mr.

Justice Muttusa'mi

(PLAINTIFF),

Ayyar.

APPELLANT,

and

KALAME’GHAM

(SECOND

Dmnnm), Rnsroxnm!

Karma: Recovery Act, Sections 36, 37, 38—Gouernment

time to pun-1mm

may give

beyond thirty days to pay balance of purchase money.

Section 36 of Madras Act

II of

1864 does not make it compulsory

for

Government

to forfeit the money deposited by a bidder at a sale of land for arrears of revenue,
when the balance of the purchase money is not paid within thirty days, and to resell
the land.
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THE plaintiff in this

having purchased certain land at a
Court sale, in January 1876, in execution of a decree obtained by
him against one Devasigzinwm', was put into possession by the Court
case

in January 1877.

In

J une

1876 the land was sold by the Revenue

authorities

arrears of kist due by Devasiglimani and purchased

for

for

26 rupees

by the defendant, who deposited Rs. 4 but did not pay the balance
till 1879. The sale certiﬁcate was issued in 1880 under Section 36
of Madras Act

II of

The defendant
cultivate the land.

1864.
the plaintiff when he attempted
Hence this suit.

obstructed

Judge decreed for the plaintiff, holding
title invalid because the sale was not completed

The Subordinate
defendant’s

payment of the balance of the purchase money

II

within thirty

to

the
by

days

of 1864.
by Section 36 of Madras Act
On appeal the District Judge reversed this decree.
The plaintiﬁ appealed to the High Court.

as required

Bhdakyam Ayyangar for appellant.
Rdmaclzandra Rdu Saheb for respondent.

The Court (lanes and Muttasdmi Ayyar,
lowing

JJ.)

delivered the

fol

‘S.A. 655 of 1881 against the decree of E. Turner, Acting District Judge of
Madura, reversing the decree of A. L. V. Ramana, Subordinate Judge of Madam
(West), dated 25th April 1881.
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J UDGMENTI—We

think the District Judge has placed a right
of
construction
on Sections 36, 37 and 38 of Madras Act
If the balance of purchase money be not paid within
1864.

II

the time prescribed, it is in the discretion

Scrum

Xingu“

of the Government to

forfeit the deposit money, i.e., as it is expressed, the money
deposited shall be liable to forfeiture. In the fourth paragraph of
”
36 the imperative

Section

must be referred

to the

words

and hazard of such purchaser,”
deposit money be forfeited

“shall be
which follow “at the

force of the words
the meaning

resold

being that,

and the land resold, the resale

expense

if

the

shall be

at the risk and hazard of the ﬁrst purchaser.
It cannot have been
intended to deprive the Government of an election to give credit

to the person to whom
the Government

compel

the property

in

is knocked

down and

to

every case to proceed to a resale even

where there may be no risk of eventual failure of payment.
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We

must dismiss the second appeal with costs.

APPELLATE CRIMINAL.
Before

Mr. Justice

lanes and Mr. Justice Muttusaimi Ayyar.

THE QUEEN

1882.

February 24.

against

RAMAYYAF
kaa'ri

Act, Sections 21, 22~—Lioemed Vendor found in possession of liquor aﬁer period
of license—No ojonce.

The provision in Section

21 of the Madras Abkan'

Act limiting the liability of

in which they are found in
of liquor kept for the purpose of sale must be read as an exception to the
general provision of Section 22.

licensed

vendors

whose

license

has expired to the case

possession

IN this

case

the accused was charged

under

Section

21

cf the

(III of 1864) with “ keeping in possession arrack
license with intent to se .”

Madras Abkdri Act
without

a

The accused admitted possession of 250 pots of arrack, which
he stated the contractor would not take from him after the expiry
of his license.

'

Revision Case 96 of 1882 referred
Kistna.

by

J.

G. Horsfall,

District Magistrate of

THE INDIAN LAW REPORTS.

1322

Tss

Quasu
17.

Blair“.

[VOL. V.

The Second-class Magistrate of Repalli Taluk acquitted him on
the ground that the mere possession of the arrack did not amount
to an offence.

The

case was referred

Section 296 of Act

X of

for the orders of the High Court under
1872 by the District Magistrate of
i-stna

K

on the ground that under Sections 14 and 22 of the Ablairi Act the
accused was liable to conviction

for having in his possession more

than one imperial quart without a license.
Counsel were not instructed.

The Court (Innes and Muttusdmi Ayyar, JJ.) delivered the
following
JUDGMENT :— We are of opinion that Section 22 (b) of the Abkéri
Act must be read with Section 21.(a)
The latter section

if it stood alone would no

doubt raise a

liability
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to ﬁne in all cases in which a person was found in possession of a

quantity of liquor larger than that allowed without a valid permit
and would embrace the case of a licensed vendor whose license had
expired and who still retained possession of spirituous liquor above
the permitted

quantity

apply to such

cases,

;

but

if this

the provision

it

Section 22 were intended to

in Section 21 would not have

liability of licensed vendors
whose license has expired to the case in which they are found in
possession of liquor kept for the purposes of sale.
been enacted, limiting, as

This provision
general provision

does, the

must, we think, be read as an exception

in Section 22.

to the

"

We are of opinion, therefore, that the Second-class Magistrate’s
decision is sustainable and that there is no ground for our interfer
ence.

Ordered accordingly.
shall manufacture or sell or keep for the purpose of sale any
or at any other place or places than those speciﬁed
the expiration of his license and before he shall have obtained
on conviction before the Magistrate, be liable to a ﬁne not
exceeding Rupees 500 for each offence, and to the forfeiture of his license.
to convey more than one imperial
(6) Any person who shall convey or attempt
quart of liquor without a valid permit, or materially diifering from the description
or quantity speciﬁed in the permit, and any person who shall have in his possession
without a valid permit more than one imperial quart of liquor, except such quan
tities of english and foreign wines, beer, and spirits as may be required for private
shall, on proof thereof before the Magistrate, be liable to a ﬁne not
consumption,
exceeding Rupees 500 for each offence.
(a) Any person who
liquor, without being
in his license, or after
a new license, shall,

licensed,

VOL. V.]
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CIVIL.

Justice Kindersley and Mr. Justice Mutt-usdmi Ayyar.

Bdore

CHOCKALINGA MUDALI

APPELLANT,

(PLAINTIFF),

Feb1882.
ruary

and

SUBBARAYA MUDALI
H indfs

arm

27.

omss (Dnrssnssrs), Rssrosnasrs.*

Law—Cause of action—Decree against family property hypothecated by undivided
of brother sold—Suit to declare share of coparcener: also liable dis.

brother—Share
missed.

0., one of two undivided Hindu
security for money lent.

brothers, hypothecated

against 0., against the property hypothecated

property as

in a suit brought

only, the personal

barred by limitation, attached the property hypothecated.
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family

The creditor having obtained a decree,

remedy

being

8., the brother and the

minor sons of 0., intervened and their shares in the property were released
attachment and the one-sixth share of 0. alone was soldin execution

from

and bought by

the creditor.
The creditor having brought a suit to have it declared
from attachment

0., and having

proved

that the debt was incurred by the managing member

for

which would render it binding on the defendants:

purposes

Held, that the suit must nevertheless

THE facts of this

case

appear

(Kindersley and Muttusdmi

Mr.

that the shares released

were liable to be sold for the amount due under the decree against

be dismissed.

from the judgment of the Court

Ayg/a-r,

JJ.).

Subramanyam and Tiruvengadasdmi

Rdmaichand-ra

.Rciu Sabeb

JUDGMENT :—The
brothers

Pillai for

ﬁrst and second defendants

living jointly

appellant.

for respondents.
in this

case

are

and undivided in the house which is the

There were two other brothers, who separated
from the defendants long ago. The minor sons of the second
defendant are represented by their mother and guardian the third
defendant; In the year 1872 the second defendant hypothecated
subject of this suit.

to the plaintiff’s father.
Afterwards the
a
suit
the
father
upon
hypothecation
against the
brought
plaintiff’s
second defendant alone (No. 458 of 1878) ; and as the remedy
the house in question

against the person of the second defendant was barred, the plain
" S.A. 880 of 1880 against the decree of Adiyappa Chettyar, Subordinate Judge
of (hiddalore, conﬁrming the decree of C. Venkobacharyar, District Mansif of
Ouddalore, dated 31st August 1880.

17
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Cnoonnm'ea
U

Seaman's.

tiff’s father obtained
execution

a decree against the hypothecated

the house was attached.

brother’s wife, the third defendant,
objected,

to the decree.

In

house.

The ﬁrst defendant

and his

on behalf of her minor

and their shares were released

they were no parties

V.

[VOL

from attachment,

The one-sixth

sons,

because

share of

the

second defendant alone was sold in execution of that decree, and that

The plaintiff’s father having
died, the plaintiff has brought this suit alleging that the house was
the self-acquisition of the second defendant, but that the money
The prayer of the plaint is for
was borrowed for family purposes.
share was purchased by the plaintiff.

holding the ﬁve-sixth shares, which were released from
attachment, liable for the amount due under the decree which was

a decree

passed in Suit No. 458 of 1878 and for costs.

The ﬁrst and third defendants contended that the house was
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joint ancestral property of the family ; and that the family
undivided, the second defendant had no right to hypothecate

the

being
more

than his own interest for his personal debt.
The District Munsif found that the ﬁrst and second defendants
were imdivided
ancestral

;

and that the house in question

property.

He

observed

was their joint

that the plaintiff’s father

had

brought the former suit against the second defendant alone, without
alleging that the debt was a family debt binding upon the other
members of the family ; and he therefore held that the plaintiff’s
father by his decree acquired

the right to seize only the second

in execution.
The ﬁrst defendant claiming only
of
the
house,
the
District
Munsif held that the second
one-quarter
defendant and his two sons were entitled to the other three
defendant’s'share

quarters,

and

that no more than the quarter share of the second

defendant was liable under the decree in the former suit.

On appeal made by the plaintiff the Subordinate Judge
ﬁrmed the decree of the District Munsif. The plaintiff has
made this second appeal on the ground that the ﬁrst defendant

con
now
had

no interest in the house, and that the interests of the minor sons of
the second defendant were liable.
Upon an issue referred to him,

Judge has found that the hypothecation of the
house was for such family purposes as would render it binding on

the Subordinate
the defendants,

the debt having been incurred in order to rebuild

the house, and for the marriage
sons.

of one of the second defendant’s
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has been found, as already stated, that the house is not the

self-acquisition of the second defendant as alleged in the plaint,
but that the ﬁrst defendant and the second defendant’s minor sons
had an interest in it : and these facts having been found upon the
evidence, there is no reason why we should not accept them as true.

It

has been found that the debt in question Was incurred by the

managing member for purposes which would render the debt bind
It may further be said that the minor sons at
on the family.
all events would be liable to pay their father’s debt, which was

ing

neither illegal nor immoral.

But

the plaintiff’s father allowed the

time for the personal remedy to slip by, and he could recover only
And, in order to bind the coparceners
upon the hypothecation.
by a decree upon the hypothecation,

it was necessary to make them

parties to the suit, so as to give them an opportunity of redeeming
[See the observation of the Chief Justice in
v. Papawayyangdrﬂ) decided by the Full Bench]

the ancestral estate.

Pillai
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Ponnappa

But neither

the ﬁrst defendant

nor the minor sons of the second

It

defendant were made parties to Suit No. 458 of 1878.

follows

that their interest in the property cannot be affected by the decree

in that

'

suit.

This suit being in form a suit to have the property of the second
defendant’s coparceners declared liable under the decree passed
upon the hypothecation, and to declare the ﬁrst defendant to be
divided from the other defendants, it is unnecessary to decide the
question, which presented itself at the hearing, whether a second
suit would lie to make the coparceners liable under the hypothecw
In the cases of Gurusafmz' v. C/zimuz Mannar and Gurusdmi

tion.

v. Sadasiva(2) where the decree in the ﬁrst suit had been a simple
a suit is brought against
decree for money, it was held the “

If

one coparcener on an obligation entered into by him, and a decree
obtained

against him, and it is afterwards

to extend the

sought

in another suit

of the decree by making other coparceners
liable upon the obligation, according to the authorities this course
scope

is not permissible, because the cause of action on the obligation is
one and indivisible, and a second suit cannot be entertained upon
the same cause of action.”
The same doctrine was laid down by
the High Court of Calcutta in the case of Hmnena'ro Coonmr Mul
lick v. Rcy'endro Lall Moons/lee.(3)
(1)

I.L.R.,

4

ma,

1.

(2)

I.L.R.,

5

ma,

37.

(a)

I.L.R.,

3

ca.

19

353.

CHOCKALXNOA

SUBBK'MYL
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But in

it having

the case now before us,

[VOL

V.

been found that the

t‘.

Sunsuun. ﬁrst and second defendants are not divided in interest, but are
jointly interested with the second defendant’s sons in the house in
having been

question, and the decree upon the hypothecation

passed

alone, we are unable to declare that

against the second defendant

the interest of the ﬁrst defendant and those of the second defen
dant‘s minor sons are liable under that decree.
Therefore,

we dismiss this appeal with costs.

APPELLATE CIVIL.
quare Mr. Justice Innes and Mr. Justice Muttusdmi Ayyar
1882.

Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

March 3.

KOMMIREDDI VARAHA NARASIMHAM

(PLAINTIFF),

and

CHEVALA RAMAsAm NAYL'DU is» momsn(Dxr1-:nnssrs).‘
Rm! Recovery Act, Section 7—Ezellanyc of pathr' and muchalkd dispensed with-—
Eiidenre.
Under Section 7 of Madras Act

VIII

of 1865 the agreement

to dispense

with the

exchange of patta and muchalka need not be express, but it must appear that this
provision of the law was present

to the minds

of the contracting parties and

that

they deliberately elected not to act upon it.
The mere existence of a verbal lease is insuﬂicient to raise
the exchange

the presumption that

of patta and muchalks has been dispensed with.

THE question in this case, which was stated under Section
of Act X of 1877 by the Subordinate Judge of Cocanada
Small Cause Suit, was, whether the existence of
ﬁes the requirements

of Section

7

617

in a

a verbal lease satis

of the Rent Recovery Act,

or,

whether there should be an express agreement between the parties
to dispense with the exchange of pattés and muchalkas.
Counsel were not instructed.

The Court (Innes and Mullusdmz' Ayyar, JJ.) delivered the fol
lowing
JUDGMENT :—The argument of the plaintiff in this reference
proceeds on the assumption
contains

a lease.

A

that a patta is necessarily

a lease or

patté. is not necessarily more than a deﬁnite

* Referred Case 18 of 1881 stated by K. Kristnasémi R611 Puntulu,
ordinate Judge of Cocansda.

Acting

Sub

-____

¥___

__._ 4______

.___
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_.

_.....::-.31_.
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of both landlord and tenant, of the

NARASIKHAI

of

“£55”

charges to be paid by the tenant for a particular year or term
years.

The mere circumstance, therefore, that the parties have arranged
a writing that the one should occupy and the other pay

without

rent is not sufﬁcient to raise the inference

that they dispensed
of the law that patta and muchalka should be

with the provision
exchanged.

_

The agreement to dispense with patta and muchalka need not
be express, but it must appear, as observed by the Subordinate
Judge, that the provision of the law was present to the minds of
the contracting
act upon it.

and that

parties

they deliberately elected not to

Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

APPELLATE CRIMINAL.
Before Mr. Justice lanes and Mr. Justice Muttusdmi

Ayyar.

THE QUEEN

1882.

___._
March 3.

.

against

SAKIYA.*
Madras A'bka'ri Act, Sections 17, 26A, 26B—Proccrds of property conﬁscated by
Collector available for distribution under Section 26B.
Although

a Magistrate may not

conﬁscate

Jfadras A'bkn'ra' Act, yet the proceeds
Collector under Section
the manner prescribed

THIS was a

animals

under Section

of whatever has been

17, including animals,

23A of the

conﬁscated

by the

would be available for distribution in

in Section 26B.

case referred

Section 296 of Act

X

for the orders of the High Court under
of 1872 by the District Magistrate of

Bellary.
The facts appear from the judgment of the Court (Innes and
Muttusdmi Ayg/ar,

JJ.)

Counsel were not instructed.

z—The Second-class Magistrate convicted the accused
of 1864, and imposed a ﬁne of
under Section 22, Madras Act
Rs. 7, but omitted to pass an order under Section 26B for the
JUDGMENT

III

award in equal shares to the apprehender and the informer of the
“ Revision Case 116 of 1882 referred by H. P. Gordon, District Magistrate of
Bellary, on 28th February 1882.

20‘
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Tm: Quay ﬁne levied, and of the articles conﬁscated by the Collector under
17

SAKIYA.

Section 17, to wit, two asses, a pack-saddle, and four bags by, on, and

in which the illicit conveyance of liquor was effected.
The District Magistrate submits that the omission to
order

pass

under Section 26B is illegal, and further asks whether

value of the articles conﬁscated by him as Collector under

of the Magistrate, in whose Court
conviction was obtained, for distribution under Section 26B.
the District Magistrate submits,

the

Section

17 is subject to the order

As

an

the

an order must be made by

the Subordinate Magistrate under Section 26B of the Abka'ri Act.

With

regard to the question on which the District

expresses

a doubt,

we

observe

that

Magistrate

23A

Section

gives

Magistrate authority to conﬁscate stills, liquor, vessels,
and coverings in certain circumstances.
Section

26 gives

a Police

Ofﬁcer

Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

vessels, packages, and coverings
used

in carrying

He

it.

is

power

the

packages,

to seize liquor

with

and the animals and conveyances
then

to

take

them

before

the

Magistrate.
Section 2613 authorizes the award of one-half of the ﬁne levied
to the ofﬁcer or ofﬁcers who apprehended the offender or seized the
articles, and also one-half of the proceeds

of the sale of liquor,

vessels, packages, conveyances, stills, and other articles conﬁscated

under this Act.
Under

are liable to conﬁscation by the
in
which
there has been a conviction
Collector,
before a Magistrate and in which also by the order of the Collector
Section

17

animals

and in all cases

would be pro
perty COhﬁSCﬂtﬂl under the Act within the meaning of Section 26B.
The conﬁscation of animals does not appear to be within the
authority of the Magistrate, having regard to the language of
But in all magisterial cases falling for disposal
Section 26B.
under that section, the proceeds of whatever has been conﬁscated
any property has been conﬁscated, such property

by the Collector, including animals, would
bution in the manner therein prescribed.

be available

for distri

The Second-class Magistrate is accordingly directed to make an
under Section 26B, and to include therein the value of the
property conﬁscated by the Collector under Section 17, Madras Act

award

III of

1864.

Ordered accordingly.

VOL. V.]
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APPELLATE CIVIL.
Before Mr. Justice

Mr. Justice Muttusrimi Ayya-r.

Dance and

KONDAYYA (anan

APPELLANT,

DEFENDANT),

1882.

February 23.
March 6.

and

GURUVAPPA

AND orrnms (PLAINTIFF
DEFENDANTS),

Fmsr

AND

AND SECOND

Rasrounms.*

Registration Act, 1877, Section 60—Pn'ority of registered over unregistered document—

for

Pouession

eight years under optionally

rcgistrable document defeated by subsequent

registered sale.

G. having obtained
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K. who claimed
him in 1879.

1880 by

N.

to

possession

of land under an

of which was optional, executed

registration

land under a registered

the

unregistered agreement,

the

by S. and N. in 1872, was ousted
sale-deed

executed

in

by S. and

Held that G. was not entitled to recover the land by virtue of Section 50 of the
Registration Act, 187 7.

THE plaintiff in this

case

having obtained

land from the ﬁrst and second defendants
agreement dated 1872 remained

possession of certain

under

an unregistered

in possession till 1880, when he

was ousted by the third defendant claiming under a registered sale
deed from the ﬁrst and second defendants

dated 10th September

1879.

The Mﬁnsif dismissed the suit on the ground that the defend~
ants’ registered deed had priority under Section 50 of the Indian
Registration Act, 1877.
The District Judge on appeal decreed for the plaintiff.
as follows :

The

material portion of his judgment was

“I am

If taken

of opinion that Section 50 is an instance of defective law.

in its literal signiﬁcation, registration could not be regarded
Further, another consequence would be that a
at all.

as optional

vendor who sold his land some ten years ago and delivered possession
then and there without

registering

could now effect

a legal resale

of it.

J

"' S.A. 971 of 1881 against the decree of J. Wallace, District
ndgc of Cnddapah,
reversing the decree of N. R. Narasimha Ayyar, Acting District Mﬁnsi! of Prod
datur, dated 20th September 1881.

THE INDIAN LAW REPORTS.

140

Kosnnn
v.

Gvaunrn.
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“ This cannot be the
meaning of the law, for we cannot suppose the
enactment of absurdity.
The literal interpretation will not do here.

“ The section was apparently framed

to meet the case of two creditors,

and the other not, both

one having a registered document

executed

by the same debtor, each of them relating to different transactions.
“It is not intended in this section to discriminate the validity respec
tively of two or more instruments purporting to relate to the

same

For the fact of registra

property only one of which could be legal.

tion could not render valid an illegal or fraudulent transaction, that
is to say, the validity of an instrument as disposing of rights must be
determined upon its merits, and registration is quite powerless to
inﬂuence this, the question of prior importance in all causes.
“ Hence the fact of
registration of one of two documents otherwise
of apparently equal validity in all particulars, including time, approxi
mately, could not be suffered even to turn the scale
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instrument.

in favour of

the

It

must be pre-supposed therefore that the
instruments referred to in the section are of equal validity in point of
law, and therefore that they relate to different transactions, before the

registered

section can be considered applicable.”

The third defendant appealed to the High Court.
Mr. Grant for appellant.
IG'stnasd-mi Okelti for respondents.

The Court (lanes and lIu/lltxeimi Ayyar, JJ.) delivered the fol
lowing judgments :—
INNES, J.——Plaintiff was in possession from 1872 to 1880 under
but unregistered,

an optionally registrable,

and second defendants.

His

In

1879 they conveyed to third defendant.

conveyance was registered.

The

from ﬁrst

conveyance

He

then dispossessed the plaintiff.

v. Lakslmn'(l) and a case in which judg
ment was delivered by the Chief Justice and myself on the 17th
case Tirzmmla

ultimo [Nullappa Gomulan v. Ibram Sahib(2)]
question involved in this case.
_

In

the

Mahomed
according

latter

case

we

are decisive on the

referred to Fusludem Khan v. Fakir

Kkan(3), in which it was held that the ﬁrst sale was,
to the intention of the Legislature, subject to the risk

of the title of the vendee being displaced by a subsequent innocent
without notice whose conveyance was duly registered,

purchaser

and we only dissented

(1)

m..n.,2 nan,

141.

from the view taken

(2)

I.L.R.,

a

ma,

73.

that

(a)

notice

1.1.3.,

5

in

on,

the

336.
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subsequent purchaser would affect the question of the ineffective
ness of a prior unregistered
'

one.

registered

deed when opposed by a subsequent

Kounnn
1:.

Gvnvvsrrs.

The rule no doubt must operate hardly, especially in cases in
which the holder of the prior um'egistered conveyance has had (as
it is alleged plaintiff had in the present case) possession for several
which, by the terms of Section
the Registration Act, he was informed that it was optional
him to register.

years under the conveyance

We

it may work in
District Judge would

by the
intention of the Legislature

practice.

as

with

costs

J .—I concur.

AYYAR,

view taken

the

to give

effect to the

unmistakeably declared in the Act.

must reverse the decree of the

MUTTUSA'MI

To hold

be to refuse

that of the District Mﬁnsif with
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of

must, however, carry out the plain terms of the law what

ever hardship

We

18

District Judge and restore
throughout.

APPELLAT E CIVIL.
Mr. Justice

Before

lanes and

KUNHI MANNAN

Mr.

(Met/ice

(Rnsroxnns'r),

Muttuuimi

Ay-g/ar.

APPELLANT,

1882.

February 23.
March 6.

and

SESHAGIRI
Limitation

Act,

Schedule

BHAKTHAN
II,

Section

(PETITIONER),

179, Clause 4—Cicit

230, 238, 248—Erecution

of decree,

REsronnmvr.*
Procedure

Code, Sections

step in aid of.

An application by a judgment-creditor to the Court which passed the decree for a.
certiﬁcate that a copy of a Revenue Register of the land is necessary, to enable him
to execute the decree
thereupon
to obtain such copy from the Collector‘s oﬂice
the land, is astep in aid of execution within the meaning of Clause 4,
of the Indian Limitation Act, 1877.
Article 179, of Schedule

by attaching
Per Innes,

of

J .—The

the Code of

construed

II

right to execute decrees having been curtailed by Section 230

Civil Procedure,

1877, the provisions of the Limitation Act should be

asfaras possible so as to prevent the defeat of bond ﬂde endeavours

to

secure the fruits of a decree once obtained.

" C.M.A. 832 of 1881 against the
North Malabar, dated 26th October

order of
1881.

V. P. D’Rozario,Subordinatc

Judge of

THE INDIAN LAW REPORTS.
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Kuxm
v.

Sssnseuu.
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THIS was an appeal from an order of the Subordinate Judge
North Malabar directing the attachment of the lands of the
ment-debtor in Suit 31 of 1876.
The debtor pleaded limitation.

of

The Court held that the application was not barred as the
had applied to the Court within a period of three years

creditor

for a copy of the Court’s diary in order to enable him the more
readily to obtain a copy of the Revenue Register of the lands of
the debtor from the Collector’s

oﬂice as required by Section 238 of

the Code of Civil Procedure.

Mr. Sluiplmrd for appellant.

It

was not necessary, as admitted by the Subordinate

Judge, to
The creditor

obtain a copy of the diary or order of the Court.

could have got a copy of the Revenue Register without producing
the Court's order.

The application

was not to the Court to take

a
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step in aid of execution.

Mr. Spring Branson for respondent.
There is no case on all fours with this one, but, according tothe
ruling in Oleander Coomar Roy v. Bbogobutty Prosmmo Roy(1) to
desire a Court to keep the decree in force simpliciler

J .—If he sends a letter

is enough.

Judge

to say

that he intends to execute the decree, is that enough ?)
—This is only a step to get some thing which is
(Innes,

neces—

(Muttusémi Ayyar,

to the

J.

sary for the step in aid.)

Mr.

Sheplulrd in reply.

The

case quoted

is not in point. The words in the Act of 1877
The application must be to the proper Court. A

are narrower.

mere application is not a step on the part of the

creditor.

The

was improper because unnecessary.

application
Reference

was

also

made

to

Lafckman-

Pundeh

v.

Madden

ﬁlo/run S/lyc.(2)

The following judgments were delivered :—

J .—It appears to me

INNES,

that we ought to uphold the order

The application to the Court to
this.appeal.
of a diary order, certifying that a copy of the

made and dismiss
obtain

a

copy

Revenue Register of the properties against which the decree-holder
desired to execute his decree was necessary to enable him to do

(1)

1.1.3.,

3 Cal., 285-8.

(2)

I.L.R.,

s

on,

513.

so

MADRAS SERIES.
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was,

I think, an application
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to the Court to take some step in aid of

He

the execution of the decree.

required the copy of the register,

decree.
He required
certify that such a copy was necessary,
because, without such certiﬁcate from a Court, Revenue ofﬁcers, as
because without it he could not execute the
the Court should

that

a matter of fact, refuse, though they

ought

not to refuse, to give

copies of documents.

The only question seems to be whether such an application can
be said to be made in accordance with law to the proper Court. It
is possible that, by incessant applications

to the Revenue

authori

might have obtained a copy of the register
without applying to the Court for a certiﬁcate.
But, in acting as
he did, he took the course most likely to enable him to accomplish

sense of

Art.

a

that the present application
to execute

I

think that Court was

79, Schedule

is

Court in the

1

would enable him to obtain

proper

II of the Limitation Act, and
The right
by the provisions

consequently not barred.

decree has been much

of Section 230 of the Civil Procedure
the Limitation Act should

a

it,

his purpose of taking out execution with promptitude.
As the
production of the copy of the register was a necessary preliminary
to execution and the application he made to the Subordinate Court

curtailed
Code, and

be construed

as

far

the provisions
as possible

of

so as

it

a

to prevent the defeat of bond ﬁde endeavours to secure the fruits
decree once obtained. In sziro Doss v. Chundcr Seekm-(l)
of
was held under

Act

XIV

of 1859 that even an opposition to

an appeal was an act done for the purpose of keeping the original

and the act, therefore, would be of even
than the application in the present case.

a

is

judgment in force within the meaning of the Act. Now, the
opposition to an appeal would take place in the Appellate Court,
which
not the Comt charged with the execution of the decree,
more indirect character

in O'llunder Coomar Roy v. Bhogo
batty Prosonno Rog/(2) that any application in furtherance of an
application to put a decree into execution may be held to be an
agree with the observations

application

to enforce

the decree.

I

I

think there are abundant

reasons why such an application should be regarded as an applica
a

tion made in accordance with law to the proper Court to take
would dismiss the appeal with costs.
step in aid of execution, and
(1)

7W.R.,

521.

(2)

I.L.R.,

3

I
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ties, the decree-holder

ca,

238.

Krmnr
.

v.

Sssnsemr.
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Muncsa'm

Kumn
v.

Avvan,

_

J .—At

ﬁrst

I

[VOL. V.

felt considerable

doubt

stusonu. whether this application was not barred.
Section 238 of Act X of 1877 enacts that, when land is regis
tered in the Collector’s otiice, the application for its attachment
shall be accompanied by an extract from the register of such
ofﬁce, and in the case before us, the judgment-creditor applied, on
the 22nd October 1880, to the Court that

passed the decree for

Registry of the land
order
to
him
to
obtain such copy from
in
enable
necessary,
certiﬁcate that a copy of the Revenue

Collector’s

ofﬁce,

and thereupon

a

was
the

to execute the decree by attach

ing the land.
The question for decision is whether this application is a step in
within the meaning of Clause 4, Article 179,
At the hearing of the
Second Schedule of Act XV of 1877.
aid of execution
appeal,

I

doubted whether the step in aid of execution
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intended to be an application for some

was not

coercive process in actual

enforcement of the decree, and whether it included an application

which was in the nature of
tion;

a mere preparation

Mr. Justice Imws.

Clause 4

I

to apply for execu

in the opinion of
refers ﬁrst to an application for actual

on further consideration,

but,

concur

execution, and then to a step in aid of execution, and this leads to
the inference that it may be some preliminary proceeding
actual execution.

And this

view is conﬁrmed by Clause

priorto
5, which

to save the statute, a notice under Section
Provo/lure to show cause why a decree
Civil
248 of
of
should not be executed, though it is only a preliminary proceed
ing. Further, the latter part of Section 230 restrains judgment

meritions

as suﬂicient

the Code

from keeping alive their decrees beyond twelve years by
fruitless steps in aid of execution without earnestly endeavouring
There is also nothing on
to obtain satisfaction of their decrees.
creditors

the record

to show that acertiﬁcate such as was applied

not necessary to obtain a copy of the Revenue
application
Section 238.

for attachment
.As the

Act of

must

the remedy and ought to be construed
advance the remedy,

I

be dismissed with costs.

was

with it

under

is one which takes

away

be accompanied

Lz'nu'latz'on

for

Register, while the

in

case

am also of opinion that

of doubt

so as to

this appeal

must

VOL. v.1
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APPELLATE CIVIL.
Bcfm-e

Mr. Justice

and M'r. Justice Muttusdmi

Kindersley

VALAMARAMAYYAN

(PLAINTIFF),

Ayyar.

APPELLANT,

1882.

March 2, l4.

and

VI'RAPPA KANDIAN AND ornsns

(Darnnnsn'r’s

REYRESENTATIVES),

Rssrosnanrs.*
Rent Recovery Act, Section 3—IIandholder, purchaser

of Zamt'midn' village,
of pond.

separate

assessment not (footed, not entitled to enforce acceptance

A zamindar having

by the zamlndtr

due

was

V.,

a proportionate

paid to the treasury by V. by

Having sued the zamindiir, brought to sale and purchased the village at

agreement.
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one of his zamindari villages to

mortgaged

amount of tho peshkush

the Court-sale, V. mntinuetho pay the peshkush as before to the treasury, although
the village was never separately assessed under Section 8 of Regulation XXV of
1302.

Held that V. was not entitled to enforce

the acceptance

of a patta under the

provisions of the Rent Recovery Act.

Tun

facts of this case appear from the judgment.

The question
was whether the appellant was entitled to enforce acceptance of
patta on the respondents.
Hon. Rdmd Réu for appellant.

In

Section

of Madras

1

divided into two

of patta and muchalka

Act

as

II having the rights

VIII

I being

of 1865 landholders

are

entitled to the interchange
provided for in Section 3 of the Act, and

class

classes,

given them by Section 13. The plain
tiﬁ as purchaser of a part of the zamindari clearly comes under
”
class I, the words “ all other zamindérs
contained in clause
of
class

I

Section

1

being wide

has been held

enough

to bring him under that class.

It

in

Chan/ti Gounden v. Venkafaramanierﬂ)
that the
“
holder of an unsettled paleiyam was one of the other zamindérs ”
contained in the section.

tion

XXV

of 1802

Supposing under Section

portion of a
of kist due by a zamindar, but

a person purchases a

a Revenue sale held for arrears

of Regula
zamindari in

13

subsequent to the purchase the purchased portion is not sub-divided

'

S.A. 496 of 1881 against the decree of G. A. Parker, Acting District Judge of
South Tanjoro, conﬁrming the decree of J. Twigg, Assistant Collector of Tanjore,
dated February 23rd, 1881.
(1) 5

M.H.C.R.,

208.

21

the zamindari and its peshkush not ascertained, who is the

“Mimi” from
Vr'mm-

’
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person

entitled to tender
Even

purchaser.

will

In

be entitled.

patté.

so, a purchaser

Ali

Syed

for that portion ? Clearly the
at Court-sale, like the appellant,

Saib v.

Sri Rdjd

Pedda

Sanya'sz'rdz

baliydr Sim/lulu Bahddur,(l) which may be quoted against me by
the other side, the alienation was voluntary.

BMskyam Ayyangdr for respondents.
Nothing has taken place in this case beyond the issue of sale
Assuming for the sake of argument that the purchase
certiﬁcate.
by the appellant is valid, although it was not registered at the
Collector’s

still

ofﬁce,

under Section

the question is whether the appellant

3 of the

J .—If thejudgment-debtor

(Kindersley,

'1’)

He

zamindar.

may be owner

not liable to pay any amount

he can be no zamindér.

of land.

When

a

of revenue to Government

The appellant
not liable to pay any
the former zamindar and his estate being
is

person

not

a

He

is is

it

thing to Government,
alone liable. Of course the appellant may take steps to have his
ﬁxed
estate severed from the zamindari and assessment upon
of 1802.

and

is

purchaser takes the whole proﬁt of the land purchased

4

Hence

purchaser

no farmer

;

whom he takes the mortgage.

is

accountable to the person from
a

proﬁts of the land mortgaged,

accountable to nobody

but

is

mortgagee, while taking the whole

;

a

A

mort

?)

a

a

is

the distinction between
(Muttusémi Ayyar, J.—-What
zamindéri
purchaser of
gagee and

a

XXV

of Regulation

under the provisions

a

To

is

VIII

this effect

the

Full Bench

Rdjd Sanydsirdz Peddabaliydr
been overruled.

It

decision

Sz'mhula

was contended

in Syed

5

M.H.C.R.,

Ali

Saib v.

Sri

Baluidur, (1) which has not
that this

for the appellant

decision applied only to voluntary alienations,

(1)

not valid until

registered by the Collector and all the provisions
of Regulation XXV of 1802 are complied with.

but

a

of Section

that the transfer in question

is

next point

such transfer

is

My

is

mortgagee is.

3
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and interest of the zamindar

what is

was zamindar,

who has purchased the right, title,

the purchaser at a Court-sale

0

comes

Act.

correct reading

(See Cuningham’s Hindu Law, p. 80),

p

VOL. V.]
of

MADRAS SERIES.

Sections 8 and 9 of the Regulation

will

147

show that they relate to VALAMABAI‘
0

alienations of all kinds.

Vina-mm.

Hon. Rdmd Rdu in reply.—There is nothing to show that a
zamindar must be one who is under a direct contract to pay pesh
kush to Government.

There may

directly pay rent to Government
other zamindérs ” of the section.
(Kindersley,

J .—It

zamindars

be

and who

seems to me that

nect themselves with the Government

in

who

some

do not

come under

the zamindérs

all zamindérs were farmers of Government
the Government

will

“ all

must con

way, for originally

revenue authorized

by

to collect revenue from raiyats.)

(Muttusémi Ayyar,
on a permanent

J

.——A

zamindari is

basis under

a tenure

XXV

Regulation

of land

assessed

of 1802.

Has

Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

your client satisﬁed the provisions of that regulation?)
(Kindersley,

J .—You

have purchased

the right

zamindar.)
The Court (Kimlersley and Muttusdmi Ayym',

to become a
'

JJ .) delivered

the

following
JUDGMENT :—The plaintiff is the purchaser at a sale in execution

of

a decree of the village of Virakzidz' which had been mortgaged to
him by the Zaminda'r of Nédm'a'sal. The plaintiff, who has not yet
obtained the separate registration of the village in his own name

has brought this suit against a raiyat of the
village to compel the defendant to accept a patté. from him.

by the Collector,

The defendant objected that the plaintiﬁ was not a landholder
within the meaning of the Rout Recovery Act, 1865: and this is
the only question

which has been dealt with in this suit.

The

Assistant Collector has very clearly shown in his judgment that
the plaintiff is not a zamindér; for, although there was a private
arrangement between the zamindar and the mortgagee that the
latter should pay a proportion of the peshkush t0 the treasury, and
he had in fact done so, yet the Government were not a. party to
that arrangement, and the zamindar remained liable for the whole
of the peshkush until the village in question should be separated
The Assistant Collector
from the zamindéri by the Collector.
proceeded to show that the plaintiff was not a farmer of land either
under the zamindar

tiﬁ

or under Government

subject to the payment

;

neither was the plain

of revenue direct

to Government,

nor

THE INDIAN LAW REPORTS.

14.8

VALAMABAIA was

“mink

he a registered

of land.

holder

dismissed with costs.

'

[VOL- V.

The suit was, therefore,

The plaintiff appealed to the District Court. But the District
Judge, for reasons similar to those of the Assistant Collector,
dismissed the appeal, being of opinion that, whatever might be the
he had not brought himself
plaintiff’s rights as auction-purchaser,
within the deﬁnition of those persons who were entitled to sum

mary remedies under the Rent Recovery Act.
The second appeal is made on the ground that the plaintiff,
having purchased all the rights of the zamindér in the village in
question, was a landholder having authority under the Rent Reco
Act to compel the acceptance of a patta.
The persons who are required by Madras Act

rcrg/
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Section

to tender

3,

pattés

their

to

VIII

tenants

are

of 1865,

zamindars,

intimdars, and persons farming lands
jégirdars, shrotriyamdars,
from such persons, or farming the land revenue under Government.
Under Section 13 all landholders under the raiyatwar settle
ment, or in any way subject

direct to Government,

to the payment

and all other registered

of

land revenue

holders of land in

proprietary right, may proceed under the Act for the recovery of
rent

if they have

taken an agreement in writing from their tenants

specifying the rent to be paid.
not absolutely

But landholders

required to tender

0.

patta.

It

was not at the time of bringing

of this class are

is clear also that the
the suit a registered

plaintiff
proprietor of land, nor a landholder under the raiyatwari system,
nor in any way subject to the payment of land revenue direct to
Government.

The question is whether the plaintiff is one of the landholders
in the ﬁrst and third sections of the Act. It is not

mentioned
contended

that the plaintiff

inémdér.

But it

is

a jagirdar,

shrotriyamdar, or

is contended that, having purchased

the rights

of the zamindér in the village in question, the plaintiff is in fact
the zamindér of that village, and as such is entitled to

proceed

under the Act to enforce the acceptance of a patta.

We

are of opinion that, while the plaintiff may have purchased,

among other rights, the right to have the sale registered
Collector,
8 of

by the

and to have the village separately assessed under Section

Regulation

XXV

of 1802, he has not by his purchase acquired

the title of zamindar until

he

shall have been recognized

as

a
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or by the Collector on behalf of Vansusnﬁul

zamindar by the Government,
Government

;

149

and that until the plaintiff shall have

obtained

the

v.

Vr'nAPPA.

separate assessment and registration of the village in his name

under the enactment last mentioned, he is not
the land revenue under Government,
Rent

Recovery

Act would

a person

farming

who under' Section 3 of the

have the right to tender a patta.

plaintiff is not in a position to proceed against a
Act until he has entered upon'such relations with

The

raiyat under the
the Government,

or with the Collector acting for the Government, as will bring him
one of the classes mentioned in the third section.
It isclear

within

that the plaintiff is not farming the village under the zamindar.
We are of opinion that the suit was properly dismissed, and that
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this second appeal must be dismissed with costs.

APPELLATE
Before

Mr. Justice lanes

KOJIYADU

CIVIL.

and Mr. Justice Kinder-slay.

AND OTHERS

(Pramrrrrs),

Arrsnnmrs,

and

LAKSHMI
Iliudlt

(Sscoxn Dnrsunsxr

Law—Succession

1882.
,

Rnsroxnaxrﬁ

by mothcr— Unchastity no bar.

The texts which pronounce that Hindii females are debarred from inheriting by
unchastity are conﬁned in their application to the widow, as such, and do not
impose a condition on the succession of the mother.

THE question in this case was
a Hindu widow in 1878 (which

whether unchastity on the part of

resulted in her being put out of
of
her
right to inherit her son’s estate in 1877
caste) deprived her
when the succession opened out to her.
The District Munsif decided in the affirmative on the authority
Talapattro v. Durga Sundari Debi.(1)
The judgment of the District Court reversing this decree was

of Rdmanatk

as follows :—

“ The land in
dispute formerly belonged to one Palu Mar/(Inna.

‘

S.A. 444 of 1881 against the decree of J. R. Daniel, District Judge of Ganjam,
reversing the decree of Rangayya, District Mﬁnsif of Berhampore, dated Fcbruary
14th, 1881.
(1)

I.L.R.,

4 00.1., 550.

1881 .
December 6.

March 14.

THE INDIAN LAW REPORTS.
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“ The second defendant, Pala Lakshmi, is the mother of Madanna.
“ The ﬁrst defendant, Ania', is his widow.
Madonna died about
three years ago, and, after his death, his widow married again and
conveyed all her husband’s property to his mot-her by an agree

January 9th, 1877.
“The present plaintiffs

are sapindas

and the second defendant,

the mother,

ment,

of the deceased

Mndamm,

is admittedly the prefer

ential heir; but it is alleged that she has forfeited her right to
inherit her son’s property by unchastity.
“ There was an
that the transfer by the widow to the
allegation

mother was a valid transfer as being made in lieu of maintenance
and for the payment of Madmma’s debts

;

but this plea failed
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has now been abandoned, and the only question

and

to be determined

in this appeal is whether or not the second defendant has forfeited
her right of inheritance by reason of unchastity.
“ The
In 1868 the mother
parties are of the Reddika caste.
The
(second defendant) sued her son Madonna for maintenance.
of
her
on
the
of
with
a
man
resisted
claim
intimacy
son
ground
the Sondi

caste.

The Ml'msif

found that second defendant

had

with him, but considered

that

been guilty of criminal intercourse

she was nevertheless entitled to maintenance and allowed her Rs.
per annum.

“It

10

'

is also proved clearly that about the year 1868 the second

defendant was turned out of her caste on account of her intercourse

with this Sondi man, and that up to the present time she still
tinues out of her caste.

“ The

second defendant

upon the remarriage

known.

became entitled to inherit the property

of her son’s widow,

not she still continued

con

La, in

1877.

Whether

or

her intimacy with the Sondi man is not

There is no proof that she was unchaste at the tima that

she succeeded to the property.

“ The Mﬁnsif ﬁnds that the second defendant

before the death of her son.

became unchaste

Her adultery was not condoned,

she has not been restored to the privileges of her caste;

and

he there

fore considers that she is precluded from inheriting her son’s pro
perty.

“ The authorities relied
upon by the Munsif are Rdmanalh Talu
pattro v. Durga Sundarz' Debi (1) anda passage at page 481 of Mayne’s
(1)

I.L.R.,

4 Cal. 550.

VOL. V.]
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In

has been quoted,

a case

appeal

151

Adar/6pc

v.

is,

Rudrava',(l) which decides that a daughter’s right of succession is
not forfeited by incontinence, and
therefore, in direct conﬂict

has once

An

in

a

vents an estate vesting

mother,

refer

however, of that case has

examination,

question there for determination

High Court

viz., that prior unchastity pre

was,

not to be found in. it.

Is

the estate which

a

say, p. 118

satisﬁed us that the ﬁrst proposition,

is

to

no report of this case, but the Bomba
‘

ring

it

“I have

an estate which she

Deokee v. Sookhdev.(2)
_1/

Zlfussamut

:

is

vesting in her, but will not divest
taken,’

'

a

‘

with the Calcutta decision relied upon by the Munsif.
“ The ease
quoted by Mr. Mayne at page 481 in support of his
proposition, that unchastity of mother will prevent the estate

The

mother

has inherited from her son divested by reason of her subsequent

case

Talapattro v. Durga Sundari Debi was

of Rdmanath

decided by Mr. Justice Miter, who
according to Hindu Law, have

says:

As

no right

a

“The

applicable here.
‘

and see which

Courts,

is

is

It therefore necessary to
to be determined in the present case.
examine the two cases decided by the Calcutta and Bombay High

general rule females,

of inheritance.

The

rule.
rules.

But their right of

inheritance

_is

widow, the daughter, the mother, &c., are exceptions to this general
subject to certain special

These rules have been at some length discussed and enunci

ated by the author of the Dayabhaga in the chapter on inheritance

But they are intended to apply to all the individuals
of_the widow.
of the exceptional class.’
“ Then from certain

J

passages in the DAyabhaga Mr. usticc
Mitter deduees three special rules relative to the succession of the

applicable

does

not inherit her husband’s

These three special rules are,

think,

I

:

property, and then he adds

‘

widow.
“ First, that an unchaste wife

to the succession of all females who constitute the afore

(1)

I.L.B.,

Bom.,106.

(2)

2

’

include all females generally.
N.W.P.,

361.

is

‘

said exceptional class,’ for this he relies upon vv. 30, 31, Section 21,
said to
Chapter XI of the Dayabhéga, in which the word wife

4
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unchastity and that question was determined in the negative.’
“ This case, therefore,
appears to be no authority upon the question

Kcnvsnu
U.

LAxsmn.

THE INDIAN LAW REPORTS.

152

Konnnv
1'.

I..\iisimx.

[VOL. v.

“ This decision, therefore, rests
entirely upon the authority of

the

Dayabhaga, partly from the general analogy between the estate of
the wife and the estate of females generally, and partly from this
specidl text which declares that the wife includes all females.

“ The

case decided

by the Bombay High Court refers to the

suc

cession of a daughter, but the arguments are equally applicable to
the case

of

a mother.

The Déyabhaga

and Déyakramasangraha

which were relied upon, were not accepted as authority in Bombay,
The Mitaksharﬁ is
though works of high authority in Bengal.
authority here.
“ The
right of the daughter to succession under the Dayabhaga is
founded upon her power to offer funeral oblations to her father,
express

condition of inheritance, but not so in the case of the daughter.
“ The
Judges ﬁnd that in the texts which specially relate to the
inheritance of the daughter chastity is not made a condition of
inheritance, and in the chapter which relates to exclusion from
generally no mention is made of it.
“ The
Judges, therefore, decided that unchastity in a daughter
‘
was no bar to inheritance because the analogy derivable from the
inheritance

case of the

widow would not justify us in imposing such a

ﬁcation upon the daughter.’

“

They also quote a

1'6ka of

the Judges in Mussamui Deokce

v.

Sookhdev, regarding the unchastity of a mother, that the texts cited

‘
It appears to us that the right of the
only refer to the widow.
of
the
mother
the
rest on different grounds, and it
widow and
right

would be dangerous to apply to the one case texts and
i
which might be pertinent to the other.’
“ Reference is also made to Moniram Kolita v. Keri

precedents

(l)

Kclitam',

in which Mr. Justice Hitter

was one of the minority who decided
forfeited by unchastity property which she had
inherited; the decision of the majority has been con

13,

3.1.3.,

(2)

I.L.R.,

on,

Upon

776.

the

v. 56,

to

2,

(l)

’

‘

establish

1,

relied upon these two sections

v. 31, and Section
Chapter XI, Section
his view that wife included all females.

Dayabhéga,

5

already

ﬁrmed by the Privy Council-(2)
“ Mr. Justice Miller then also

of

that the widow

1.
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but in the Mitékshara it is based on consanguinity.
“ In the Mitakshara the
chastity of the widow is made the

this
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the Bombay Judges remark that it is very doubtful whether the
subject of chastity was at all within the contemplation of Jinmta

if it

when he wrote v. 31, and, lastly, even

were so,

book is not authority on this side of dez'a.’
“ It would
therefore, that the interpretation
appear,

upon these texts in the Dayabhaga is open to con

doubt.

The Mitékshara is the authority in this part of

ndia. rather than the

in following

Dayabhsga,

is,

upon the MitAkshara.
“ There
however,
5

1.L.R.,

so that

the decision of the Bombay

a

I

siderable

his

I should

have no hesitation

High Court, which

passage in the decision of the

Cal., p. 787, which raises further doubts.

is based

Privy Council,
Theysay:

seems clear, however, that though an unchaste daughter

‘

Justice Hitter

‘

put by Mr.

is

thana

It

excluded

before the

It was

Privy Council

different from the

was then

wid0w by her unchastity forfeited
That point they decided in
had once inherited.

property which she
the negative; but they assume that

mother,

unohaste, would not

if

whether

a

present one.

a

question

inherit her son’s property.
This an extra-judicial remark.
They
then go on to dissent from the interpretation put by Mr. Justice
2,

Miller upon vv. 30, 31, Chapter XII, Section
Dayabhéga, that
all women are excluded from inheritance by unchastity.
They con

injunction

‘

gift, sale, or'mortgage

is

a wife that

a

sider that v. 31 only extends to other women the rule applicable to
not to be made, and not the

keeping unsullied the bed of her lord.’

“If this interpretation by Mr- Justice Hitter be erroneous, the
whole basis for his decision that an unchaste mother cannot inherit
falls to the ground.
“ It

by authority that unchastity in a
widow precludes her from inheriting the property of her husband,
but when once the property has vested in her, she does not forfeit

it

seems, therefore, established

by subsequent unchastity.
“ The only authority for

extending

the rule of exclusion

to the

daughter
judgment of Mr. Justice Miller
referred to above.
The reasons for this judgment based upon the

mother

and

is
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is

it

from inheriting her father’s estate, or an unchaste mother that of her
not by virtue of either of the abovementioned texts.’
The
son,

the

Dayabhaga are dissented from by the Judges of the Bombay High
Court and the Privy Council.
22

Konnnu
U.

Lax sum.
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“ The Mitékshara is
acknowledged to be a higher authority in this
of
India
than the Dayabhaga, and there is nothing in this
part
which ustiﬁes the extension to the mother of the rule which makes
chastity an essential for inheritance.

“

In

the Mitékshara,ChapterII,

Section 3, on the

right of parents,

the mother is preferred to the father because she is the
the two parents, and

it

is expressly stated, v.

in virtue of propinquity restricted

4:

‘

nearest oi

Nor is

the claim

allied by fimeral
condition of inheritance.
to kinsmen

oblations.’

a

is,

Chastity is not made a
“ The
therefore, against unchastity
preponderance of authority
reason
for
being
excluding from inheritance.
“ In the
case the second defendant was
of the

guilty

present

prior to 1868 the succession to the property
out
to
her
in
1877.
So far as the evidence goes she may have
opened
;

true that she

the present case there

I

the mother would,

XXI

bar to inheritance

another consideration

by

a

not

a

is

ﬁnd that unchastity

But in

is

I

“

but under

remains

in itself no bar to inheritance.

is

1850 exclusion from caste

still
Act

of

is

It

chaste life in 1877.

out of caste on account of her unchastity;

mother.

upon which

think, be successful.

chastity on the widow refer

to succeed.

The texts enjoining

to the time of her husband’s

She could not succeed to the property at any other
could not be an intermediate

heir

as

in the

case

death

time;

of mother

there
could

think, that one act of unchastity should debar
from inheritance for ever. The injunctions must have reference
the

time

when

the inheritance

opens out, and, as

there

is

to

I

not be intended,

no

evidence that the mother was unchaste in 1877, she would on this

ground be,

think, entitled to the property.

“The
suit

decree of the

Mﬁnsif

is

I

_

be

was chaste when the life-interest of the wife

terminated, and she was entitled

it

she

must

;

assumed that

no evidence to the contrary,

it

and, as there

is

death

;

of

“ The incontinence occurred
prior to 1868, during the lifetime
her son; the mother did not succeed immediately upon her son’s

is
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been living

some time

a

incontinence

therefore reversed, and the original

dismissed.”

The plaintiffs appealed to the High Court.
Mr- Michell for appellants.
Rangcichdrg/ar for respondent.

\
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JJ

The Court (Imws and Kz'ndersley,
.) delivered the following
judgments :—
.——The question in this second appeal is—Whether the
INNES,

J

Konnnv
L‘

Lax-mm.

District Judge is right in holding that unchastity in a mother,
prior to the death of her son, is not a bar to her inheritance ?
The widow of one Pala Madanna,

who inherited her husband’s

estate, married again and transferred her rights in the property to
the next heir, the second defendant, the mother of Pala Marianna.

The District Mi'msif held that second defendant’s conduct was

a

bar to her succeeding.
The District Judge held that it was no
bar. He was of opinion that, under the law of the Mitakshara, by
which this case would be governed, there is no rule which can
preclude a mother from inheriting on account of previous unchas

tity.

He

also thought that,

were shown,
opening,

if any

such rule existed,

it would

although unchastity at a previous

not

period'

there had been an after period, prior to the succession

during which no misconduct

had been proved to have

taken place.

I

am unable to concur with the District Judge in his able
There is no authority to
judgment upon this latter ground.
The interval of chastity prior to the succession
support this view.

opening might be longer or shorterSuppose the interval to be
It would be
only a month, or two months, or even six months.
strange to ﬁnd that the law disqualiﬁed a woman from inheritance
for unchastity

if

were unchaste at the

she

opening, but that the accident of

time of the

succession

few months or days intervening prior to the succession opening, during which her conduct was
unimpeachable, would be sufﬁcient to enable her to make good her
claim to the inheritance,
On the other grounds,
has rested his judgment,

a

notwithstanding previous unchastity.
however, on which the District Judge

I

a

unchastity in

a

ground of unchastity.
The case lllussamat

Deokee

mother

v.

is

is,

entirely agree. The case Advydpa v.
the
law on the subject of unchastity as
in
which
Rudrdva,(1)
affecting the rights of a daughter is very carefully considered,
not excluded on the
think, conclusive to show that daughter

I

'

(2) merely decides that
to her inheriting does not

Sookbdev

subsequent

(1)_I.L.R.,

Bom., 104.

(2)

2

divest the inheritance.
4
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Konnnr

“K2,,”

The grounds

[VOL V.

for the decision in Advydpa v. Rudnfva equally

apply to a mother as to a daughter.
The exact point was not befores the Privy Council in Moniram
Koh'ta v. Kori
assuming

as

Kolitam',(l) so that the dictum at page 787,
to the mother that unchastity would exclude, is not

binding upon us.
On the ground that the texts which pronounce that females are
debarred from inheriting by unchastity are conﬁned in their appli
cation

to

the widow, and

succession of the
costs.

KINDERSLEY,
found that

I

mother,

J .—In

do not

a

impose

condition on

would dismiss the second appeal

the present

the District

case

Judge

has

there is no evidence that the mother was unchaste in

1877, when she took the estate as the heiress of her son;
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the

with

and,

.therefore, it appears to me that the question, whether an unchaste
Cases might
mother could inherit from her son, does not arise.
occur in which it would be difﬁcult to determine whether, at the
time of inheritance,
case

was chaste or not.

the mother

all that appears is that

she

was guilty

years before.

But in

this

of unchastity nine

I

agree with Mr. Justice
Upon the question of law, if it arises,
Inncs in the opinion that there is no rule of law in force in this
Presidency by which a mother would be debarred from inheriting
her son’s property on the ground of her unehastity at the time at
which she would otherwise inherit. The reasons which required
chastity in the widow as the condition of her inheriting the pro

perty of her husband do not apply with equal force to the
that widow inheriting from her son.

I

agree that this second appeal ought

costs.

(1)

I.L.R.,

s

on,

776.

to be dismissed

case of

with
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APPELLATE CRIMINAL.
Bq'ore

Mr.

Justice Inncs and

Mr. Justice

Muttusdmz' Ayyar.

,

THE QUEEN

1882.

February 24.
March 14.

against

YE LLAMAN DU. *
A

Indian Penal Code, Section
290—Nuisance—Puniallmmt.
sentence of rigorous imprisonment in default-of payment of ﬁne for the offence

of nuisance under Section

290 of the Indian Penal Code is legal.

'l‘uE question in this case was whether a sentence of rigorous
imprisonment in default of payment of ﬁne for the offence of nui
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sance punishable

under Section 290 of the Indian Penal Code

was

legal. The District Magistrate of Kietna, by whom this case was
referred, cited a ruling of the High Court of Bombay in Regina v.
Srlntubin Lakhdppd Kore (l) as conﬁrming his doubt concerning
the legality of the sentence.
Counsel were not instructed.

JJ

the fol
The Court (1mm and lez‘usdmi Ayyar,
.) delivered
lowing
JUDGMENT :—The accused in this case was convicted under Section

290, Indian Penal

Code,

and sentenced to

in

pay a ﬁne, and,

default of payment, to undergo a brief term of rigorous imprison
ment.

The ﬁne was paid, but the District Magistrate submits that the
sentence of rigorous imprisonment in default of payment of ﬁne is

of questionable legality,
with ﬁne only.

the offence of nuisance being punishable

of

The imprisonment allowed by law mentioned in Clause
Section 309, Criminal Procedure Code, would, in the present

case,

be imprisonment under Section 290 of the Indian Penal Code,

and

the imprisonment

awardable under that section of the Penal Code is

not restricted to simple imprisonment.
the award of rigorous imprisonment

'

Revision Case 103 of 1882 referred by
on February 7th, 1882.
(1) 680m. H.C.R., C.C. 45.

Kistna,

3

We think, therefore, that

was not illegal.

J.

G. Horsfall,

District Magistrate of

THE INDIAN LAW REPORTS.
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V.

APPELLATE CRIMINAL.
Mr. Justice

Before

Innes.

BADIYA

1882.

March 15.

against

THE'QUEEN.*
Criminal Procedure Code, 1872, Section 439—Clmrge—Liability

to whipping—

Judgment.

When an accused person is liable to be punished under the Whipping Act, 1864,
the

charge

must state the liability

thereof when that punishment

ON appeal by the prisoner
Bellarg/ Court the

the judgment should set out the grounds

and

is imposed.

in Sessions Case

High Court

(Innes,

J.)
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judgment.

4

of 1882 in

delivered

the

the following

'

Counsel were not instructed.
JUDGMENT :—The
improper

;

conviction

is

right and

the

sentence not

but the High Court has only lately ruled, in

with Section 439 of the

Crl'rm'nal

Procedure

accused person is liable to be punished

Code,

under

the charge must state the liability (Circular

accordance

that when

an

the Whipping Act,

N 0.

2686, dated 20th

December 1881).

It

has been repeatedly

set out the grounds

directed

also that the judgment should

of the liability

to

punishment under

Whipping Act when that punishment is imposed.
The Sessions Judge should not have ignored the instructions

the

of

the High Court.

'

Appeal 46 of 1882 against the sentence passed by

Session Judge of Bellary, on January

11th, 1882.

J.

D. Goldingham, Acting
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APPELLATE CRIMINAL.
Before Mr. Justice Inncs and

Mr.

J

lI/[uttuscimi Ayya-r.

ustz'ce

THE QUEEN,
1882.

against

SUPPI AND

February 24.
March 16.

MOTHERS“

Indian Arms Act, 1878, Sections 4, 5, 9—Gun1mwdcr

and rockets

for ﬁreworks

not

ammunition.

The manufacture or possession of ﬁreworks, including

reckets

which are mere

ﬁreworks, without a license is not prohibited by Section 6 of thyIndian Arms Act,
1878.

The rockets referred to in Section 4 are war-rockets.

THE

accused in this case were sentenced under Section 19 of the
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Indian Arms Act,

1878, by the Head Assistant Magistrate of South

Canara to pay a ﬁne of Rupees 20 each, and, in default of payment,
imprisonment for 15 days, for having been found in
possession of rockets and of the gunpowder and other articles used
for the manufacture of ﬁreworks without a license.

to

rigorous

The Sessions Judge referred the case under Section 296 of Act
of 1872 for the orders of the High Court on the ground that the
“ rockets ” and “ explosive and fulminating material ” referred to
in Section 4 of the Indian Arms Act, 1878, in the description of

X

“ ammunition ” did

consequently

not include materials used for ﬁreworks,

and

that the accused had been wrongly convicted.

Counsel were not instructed.

JJ

The Court (Imws and Muttusztmi Ayyar,
.) delivered the fol
l
lowing
JUDGMENT 2—First defendant is a servant of a licensed vendor.
Neither of the two defendants is liable under the Arms Act,
manufacture

or possession

of ﬁreworks

without

a license

as the

is not

contrary to that Act. The manufacture or possession of ﬁreworks,
including rockets which are mere ﬁreworks, does not come within
the prohibition of Section 5 of the Arms Act.

The rockets referred to under the deﬁnition “ ammunition ” are

war-rockets.

The conviction must

be set aside and the ﬁne refunded.

° Case No. 11 of 1882 referred by

J.

\V.

Best, Session Judge of South Canara.
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APPELLATE CRIMINAL.
Before

Sir

Charles

A.

KL, Chief Justice,

Turner,

and

Mr. Justice Kernan.
IN rm!

1882.

______

or

MATTER

March 24.

KORAPULU

.

against

MONAPPA

AND

ornnns.‘

Criminal Procedure Code, Section! 205—36].
\V'here

a complainant is required to pay fees for summoning

witnomes

under

Section 36'! of the Code of Criminal Procedure and fails to do so, the Magistrate
must deal with the case on the evidence before him and is not justiﬁed in
the complaint under Section
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A

205 of that Code.

COMPLAINT of assault having been laid under Section 352 of the

Indian Penal

Code

before

after the examination

the Second-class

of the complainant

Magistrate of Karim],
a

summons was issued

requiring her to appear and produce 'prooess fees for summoning
On her failing to appear the complaint was dismissed
under Section 205 of the Code of Crz'nu'nal Procedure.
The District Magistrate referred the case for the orders of the
High Court under Section 296 of the Code of Crl'nu'nal Procedure.

witnesses.

Counsel were not instructed.

The Court (Turner, C.J., and Kernan,

J.)

delivered

the follow

ing
JUDGMENT :—The provisions of Section 205 of the Code of
Criminal Procedure, 1872, are inapplicable as is pointed out by the
referring ofﬁcer. When the complainant is required to pay fees
for summoning witnesses under Section 361, and fails to do so,
the Magistrate must
may have before him.

deal with the case on such evidence as he

We

set aside

the order under Section 205,

and direct the Magistrate to ﬁx a date and

dispose of the case

accordingly.
° Revision Case 146 of 1882 referred
by
of South Canara.

J.

Sturrock, Acting

District Magistrate
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APPELLATE CIVIL.
Before

Sir

Charles

A.

Turner, KL,

Chief Justice, and M“. Justice

Muitusaimi Ay/g/ar.

PILLAI

CHIDAMBARA

i

'

APPELLANT,

1882.
4.

April

and

RAMASAMI

PILLAI

Civil

Code, Section

Procedure

(PLAINTIFF),

AND

ornsus (Dnrnnnsn'rs),

Rmrosnnsrsﬁ

44—Joindcr of causes of action—Suit for recovery of

parcels of land entered on at dafercnt periods.

Section 44 of the (lode of Civil Procedure, 1877, does not forbid the
causes of action entitling the plaintiff to the recovery of immovable

j cinder

of several

property, but a

joinder with such causes of action of other causes of action of a different character

Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

except in the cases therein speciﬁed.

IN this

case the

plaintiff sued for recovery of 29 parcels of land
on and taken possession of by the

alleged to have been entered
defendants

(who constituted
to
suit.
years prior

an

undivided Hindu family)

two

The Munsif upon the merits dismissed the suit.
On appeal the Subordinate Judge held that the plaintiff had
improperly joined distinct causes of action without leave of the
Com't in contravention

of Section 44 of the Code of Civil Procedure,
entry on the different parcels of land

1877, in that the defendants’

was alleged to have been made at different times (an interval of a
year occurring between the ﬁrst and last entry), and dismissed the

suit without considering the merits.
The plaintiff appealed to the High Court.
Hon. Rama

Rau-

for appellant.

Bhdshya-m Ayyangdr for respondents.

The Court (Turner,

C.J.,

and Muttusdmi Ayyar,

J.)

delivered

the following
JUDGMENT :—We are of opinion that the Judge has misconstrued
this certainly obscure section (Section 44, Civil Procedure Code),
but we understand it prohibits not the joinder of several causes of
action entitling a plaintiff to the recovery of immovable property,

' S. A. 14 of 1882 against the decree of Arunachala Ayyar, Subordinate Judge
of South Tsnjore, conﬁrming the decree of S. Mmésami Mudalyar, District Munsif
of Kumbakenam, dated October 17th, 1881.
O

4
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Carmunans but a joinder
MIX'B‘XL

with such

different character

of action of causes of action of a

causes

excepted in the section.

except as

[VOL. V.

The

decree

of the Lower Appellate Court is set aside, and the case remanded
for the disposal of the appeal on the merits.
The costs of this

will

appeal

abide and follow the result.

APPELLATE CIVIL.
Bg/o'rs

Mr. Justice Kindersley

and

SUBBA RAU (Fmsr

18m
20-

Mr. Justice Huttusdmi Ayyar.

DEFENDANT),

ArPaLLsNr,

and

VIRAPPA

(PLAINTIFF),

Rnsrosnnsr.‘
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Malicious prosecution—Fen paid to.Va/n'l—Elem¢nt in calculation

In asuit for damages
plintiff to his vakil for
element

of damages.

of malicious prosecution, the fee paid by the
the purpose of his defence before the Criminal Court is an
on account

to be considered in assessing the damages suffered.

Dictam of Holloway,

'

explained.

PLAINTIFF

J.,

in Grgpathi'

Eda v. Naming Rdu, 6 M.H.O.R., p. 89,

sued to recover from defendants Rs. 1,000 damages for

malicious prosecution.
The Mﬁnsif awarded Rs. 250 damages, ﬁnding (inter alia) that
the plaintiff had paid Rs. 100 to vakils for his defence and that
he was entitled to compensation

This

decree was afﬁrmed'by

in respect of this expenditure.
the District Court on appeal by

plaintiff and defendants, respectively.
The ﬁrst defendant appealed to the High Court on the ground
(inter alia) that the fee paid to vakils was not recoverable as
damages by the plaintiff.
Rdmackandra

Rdu

Saheb

for appellant.

thiskyam Ayyangdr for respondent.
The judgment of the Court (Kindersley

JJ.)

'

was delivered by

KINDERSLEY,

J .—In

this

case both

and Muttusdmi Ayyar,

of the Courts below

have

found that the defendant brought a criminal charge against the
plaintiff with malice and without reasonable or probable cause.

'

SA. 29 of 1882 against the decree of J. D. Goldingham, Acting District Judge
of Bellary, conﬁrming the decree of D. Yogappa, District Munsif of Adoni, dated
September

21st, 1881.

MADRAS SERIES.
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Munsif in awarding damages
fees which the defen
into
consideratiodthe
in
was wrong
taking
dant paid to vakils“employed in his defence, and we have been
has been argued that the District

Susan
11.

Vr’nurs.

referred to Gaipatht Rdu v. Nars'ing Rdu(l) as laying down the
rule that in no case should the fees of counsel be taken into con
sideration in assessing

the

damages

in such suits.

decision does not really lay down any such general
case counsel had probably been
Vz-‘sagapatam

But that

In that

rule.

brought at a large expense to

from Madras; the Lower Court had allowed

as much

and one of the Judges in
as Rs. 50,000 by way of damages;
reducing the damages remarked that the fees of counsel (which
must have been very large) were not a proper element for con

There are several English cases which show that the
plaintiff in such a suit as this may recover his costs properly incur
red in defending himself against the criminal charge. They will be
found collected in Roscoe’s Nisi Prius under the head of “ Malicious
arrest.”
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sideration.

Having regard to all the circumstances of this case, we do not
the amount of damages upon which both of the Lower

think that

Courts have .agreed is excessive, nor does it appear that the Courts
have taken into consideration any element of damage which ought
to have been excluded.

We

dismiss this second appeal with costs.

CIVIL.

APPELLATE
Before

Sir

Kt., Chief Justice, and Mr. Justice
Muttusdmi Ayym'.

Cha/rles A. Turner,

_

THE SECRETARY OF STATE FOR INDIA IN COUNCIL
(PLAINTIFF),

Arrsmr,
'

and

NUNJA
Riyht: of Ra'iyatwdr

sun ornass

(Dsrmms), Rssrosnnsrs.*

Pattddar—Proccdure—AppeaZ—New ground of rcliquut forward
in appeal disallowed.

Where a plaintiff sued to have the defendants’

pattd cancelled

on the ground of

fraud, to restrain them from felling trees, and for a declaration that a certain ahola
was Government property :
6

M.H.O.R.,

‘(1)Appeal
Coimbatorg,

p. 89.

94 of 1881 against the decree of
dated January

28th,

1881.

F. C. Csrr-Gomm, District Judge of

1882.
24.

April
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Held that having failed to establish

Tun Slcax

ruw
Srnx

or
ron

Isms

tenants

for the ﬁrst time, that the defen

from year to year.

The correctness of decision of the majority of the Full Bench in Fakir Muhammad

‘0

News.

the grounds upon which relief was claimed

the pluintiﬁ was not entitled to object on appeal,
dants were merely

[VOL V.

v.

Timmalacha’rinr,(l) that a raiyatwﬂr

patta

enures

only for a year and that s

pattt-holder is merely a tenant from year to year, questioned.

suﬁoiently for the purpose of this
report from the judgment of the Court (Turner, C.J., and Malfu
sdmi Ayyar, J.).
THE

facts of this case appear

The Government

Mr. Grant for

Pleader (Mr. Shep/lard) for appellant.

respondents.

z—The plaint averred that the land in suit was ob
tained on patté. practically without the knowledge and assent of the
JUDGMENT

Collector

and contrary to the orders of Government

;

and

it

was

hinted that the pattés were obtained owing to the powerful inﬂu
ence of the late Méniakar of Todanda'.
What is meant by this
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suggestion

is not clear.

There is absolutely no proof that the pattas were procured by
fraud, and there is nothing to show that the Commissioner was so
careless in the discharge

of his duties that he authorized the issue

of the pattas without satisfying himself by inquiry that the lands
were such as in his judgment could be disposed of by patté.
Although this suit has been pending since 14th April 1880, the
appellant’s counsel is not even now in a position to say that there
is anything more than surmise to support
late

Commissioner

full

acted without

the averment that the

knowledge

of the nature

of

the land with which he was dealing.

The learned

Pleader is unable

Government

special orders of the Government

in suit or any general order

to point out any
prohibiting the grant of the land

precisely

forbidding

the grant

of

particular skola lands on patta.
The matter has been left to the discretion

of the Commissioner.

All

that appears is that the Commissioner has possibly in this
instance exercised that discretion in a manner which is opposed to
the wishes of Government as indicated by the spirit of their orders.
The ground on which the suit was brought failed.
In appeal a
new ground is taken that a raiyatwér patté enures only for a year.

This ground was not urged in the plaint nor at the hearing in the
Court of First Instance, and, therefore, we cannot entertain it. It
(1)

I.L.R.,1

m,

205.

,

VOL. V.]
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is based on the decision of this Court in Fakir Muhammad v. Tira

But

malac/zdrz'ar.(1)

we see strong reason to doubt whether the

view of the majority of the Court in that
an occasion arises, we should propose
sidered' by the

Full

case was

right, and, when

that the ruling

be recon

Tan Sscnn
rsnr or
S'rs'm

roa

Isms
‘27

News.

Bench.

The appeal is dismissed with costs.

APPELLATE CIVIL.
A.

Before Sir Charles

Turner,

KL,

C/zz'ef

Muituszimz' Ayyar.

J

ustice, and 1111'. Justice

KIYIPATTU ANIMANGULATILLATU NARAYANAN
AND ANOTHER (PLAINTIFFS), APPELLANTS,

April

and

AYIKOTILLATU SRI'DHARAN NAMBI'IDRI m»

omnns,

RnsronnENTs.*

(DEFENDANTS),

Malabar Law— U'rdlars of De-vaawam, power of.

An

by the majority of the Urélars (trustees) of a Malabar Devaswam
to increase the number of Urélars is not binding on a dissentient minority.

agreement

(temple)

Tms

was a suit to set aside an agreement

entered into

between the defendants regarding the trusteeship
Devaswam

in

in

1877

of the Perinjeri

Malabar.

Rcimrichandra

Mr.

J

Rd”

.).

The facts appear sufﬁciently for the purpose of this report from
the judgment of the Court (Turner, C.J'., and Mufz‘usdmi Ag/yar,
Sahel; for appellants.

Shep/lard and Sankarmz Nag/ctr for respondents.

JUDGMENT :—There were originally four Illams

entitled to the
The third and fourth defendants

belonged to one of these Illams.

They entered into

a

of the pagoda.

management

partition, and

each enjoyed a moiety of the ﬁréyéma

right belonging to their
enjoyed what has been described
the second (Tréyéma right, the right of management was relin

as

In

(l) I.L.R.,
S.A.

another

1

Illam.

"
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NAMBUDRI

1882.

March 10.

Mad,

Illam which

206.

579 of 1881 against the decree of

V. P. D’Rozario, Subordinate Judge of
District Mﬁnsii of Chavachcri,

North Malabar, reversing the decree of D- D’Cruz,
dated 25th February 1881.

28.

THE INDIAN LAW REPORTS.

166

Man-ism
0.

Sm’nnmux.

[VOL- V.

ﬁrst plaintiff, to his son, the second defen

quished by the father,

The ﬁrst defendant, the head of the [llam which held

dant.

the

ﬁrst w(Irayémtl. right, the second defendant, the son of ﬁrst plain
tiff, and the ﬁfth defendant, who had the fourth Drayama right,
came to an agreement with the third and fourth defendants, who held

oonjointly the divided ﬁrtytmd right, that the fourth defendant
should relinquish his moiety to the third defendant, and that a ﬁfth
I'Irayéma right should be created in favor of the fourth defendant
in consideration of the payment of Rs. 600 by the third and fourth
defendants

It

for the beneﬁt of the Devaswam.

appears to us that

the power of management conferred by the ﬁrst plaintiff on his son
did not authorize the son to consent to an alteration in the consti

tution of the trust, and, therefore, the ﬁrst plaintiff has a locus sta'udi.
This being so, the further question arises whether a majority of the
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Dralars can bind a dissentient minority by an agreement to increase
the number of (Trélars.
No authority has been cited to show they
have such power.

We

therefore

hold that the act was an

excess of the authority of the consenting

act in

Drélars and cannot

be

supported.

We

reverse the decree of the Subordinate

Judge and

that of the District Munsif, but, under the circumstances,
that

each

we direct

party do bear his own costs in all Courts.

APPELLATE CIVIL.
Sir

Beg/ore

restore

Charles

A.

Turner,

KL,

Chief Justice, and Mr.

J

lattice

IﬁTndersley.

VALIAPPA RAVUTHAN

1881.

November 14.
1882.
1'

my

(nsrmm), Arran-r,

and

MAHOMMED KHASIM MARAKAYAR
Suit on Hu'ndi improperly

V. R. drew

a ht’mdi

M. K.

V. R. to

(PLAINTIFF),

Rssroxnrmr.‘

stamped.

in favor of M. K. upon M. and 00., who, upon presentation,
paid part of the amount due and referred the payee to the drawer for the balance.
sued

recover

the balance.

" S.A. 454 of 1881 against the decree of F. C. Carr-Gomm, District
Judge of
conﬁrming the decree of T. Rérnéswami Ayyangé-r, District Man of
Kai-ﬁr, dated February 28th, 1881.
Coimbatore,

'

VOL. V.]
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V. R. pleaded that the hﬁndi was inadmissible in evidence, not being properly
stamped, alleging that it had been issued with a slip attached to the effect that it
was

to

payable

ten days after sight, and this slip had been removed

be payable

making it appear

Vmsrrl
v.
MABOMMBD

Kun'sm.

on demand.

The Munsif found this plea to be proved, but held that, V. R. having admitted
the grant of the hiindi, M. K. might recover upon the original consideration with
out using the hiindi in evidence, and decreed for M. K.
V. R. appealed, but not on the ground that the hdndi was inadmissible in
evidence as being improperly stamped and altered in a material part.
The District Court conﬁrmed

the Mtinsii’s decree.

Held on second appeal that the suit must be dismissed

on the ground that

based upon the hundi which was inadmissible in evidence,

it

was

being insuﬁiciently

stamped.

THE

facts of this case appear from the judgment.

The Advocate-General (Hon.
with him, for the appellant.

P.

O’ Sullivan), Kzlstnasdmi Ckettz'
.
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The suit is on a hﬁndi which was improperly admitted
(a) as not being properly stamped,
(b) on account of the alteration—Master v. Miller.(1)

(TURNER, (ll—Sir Barnes Peacock considered that objection to
the stamp could not be taken on appeal (Section 350 of Act

VIII

of 1859)

as not

affecting

Ohetty.(2) )

Mr.

.

v. Mutu

the merits—Currie
°

Ramen

Wedderburn for the respondent.

The suit

need not necessarily

suit upon the
balance due after giving credit

The plaintiff claimed a
for part payment by the drawee

hundi.

be treated

;

as a.

the defendant

admitted

the

drawing of the hﬁndi and the amount of the balance, and an issue
was raised as to whether the defendant was liable to pay the amount
claimed and whether he ever engaged to pay it.

The Munsif ﬁnds

that there was an alteration; but if the slip was attached subsequent
to the drawing of the hfmdi it should not be considered as a
material part of the document, but
to it.

No objection

as a subsequent

invalid addition

was taken on this ground in the District Court

.and the defendant ought not to be allowed to take

it

now.

The

might have reversed the Mﬁnsif’s ﬁnding as to the

District Judge
fact of the alteration, which was denied by the plaintiff, and this
would remove the objection to the stamp. If necessary the case
should be remanded for a. decision on this point. In Ramasdmy
(1) 4

T.B., 320;

s.c. 2 11.31.,

140.

1. Smith

L.O.,

871.

(2) 3

B.L.B.,

130.

Q
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Ken v.

VALIAPPA’
a.

Msxoum
Kaisnl.

'

O'Iu'nna

there was a fraudulent altera

Ayg/ar(l)

Bheirdni

tion of a date in two bonds and the documents
sible

in

That

evidence.

was approved

case

V.

[VOL

in

were held admis

SA.

696 of 1818

(not reported) where there was an interlineation in a bond inserting
with a view to evade the statute of limitation.

The judgment of the Court (Tamer, C.J., and

Kimlersley,

J.)

a date

was delivered by

defendant
stamp,

a

a

TURNER, C.J.—The plaintiti brought the suit against the defen
hﬁndi, to recover balance due thereon. The
dant, the drawer of
pleaded that the hundi

and that

was written on an insufﬁcient

to conceal the insufﬁciency

of the stamp,

the

a

slip of paper attached to the hi’mdi, which
contained the direction as to the time of payment and which the

plaintiﬁ had removed

parties intended should form part of the instrument.

held that the production

found that the alteration

alleged

of the hﬁndi was unnecessary and that the
evidence, recover the consideration,

plaintiff might, on independent

it,

a

The Judge afﬁrmed the decree.
decree.
On second appeal, the defendant contends the hﬁndi was the only
and that the plaintiff
legal evidence of the obli'gation created by

and gave the plaintiff

altered in

is

as

it

insufﬁciently stamped and has been
'
material particular by the plaintiff. The suit was not

recover on

it

cannot

a

brought to recover the consideration.

It

was brought on the himdi;

can recover only on the hi'mdi.
The defen
dant was entitled to plead that the hundi was insutiiciently stamped,
and on the production of the hundi
would be apparent that the

it

and the respondent

Court could not act on it.

For

these reasons we

must hold

claim fails, and, reversing the decrees of the Courts below,
his own costs throughout.

(1)

M.H.C.R.,

249.

the

dismiss

the suit, but, under the circumstances, we direct each party to

a
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The Court of First Instance

had been made, and that the hfmdi was insufﬁciently stamped, but

bear

von
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APPELLATE CIVIL—FULL BENCH.
.

Sir Charles A. Turner, Kt, Chief Justice, Mr. Justice
Mr. Justice Kernan, Mr. Justice Kindersley, and Mr,

Innes,

Before

ﬁtstice

Muttuszimi Ayyar.

CHlNNAYA NAYUDU

(PLAINTIFF),

APPELLANT,

1881 .

February 20.

and

GURUNATHAM

CHETTI

1882.

(SECOND

Limitation Act, Section 19-11 imitt Law—Authority
acknowledgment,

REsPONnENT.*

DEFENDANT),

of manager to keep debt alive by

to revive barred, debt.

The manager of a Hindri family has the same authority to acknowledge

as he has
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to create debts on behalf of the family, but has no power, without special authority,
to revive a claim, already barred by limitation, against the family.

THE plaintiff
in partnership

and the

ﬁrst defendant

on trade

having carried

from 1863 to 1870, the partnership

business was

then closed, the accounts settled, and the settlement signed by the
ﬁrst defendant in April 1870. In May 1874 the ﬁrst defendant
executed a bond in favor of the plaintiff in consideration

of a debt

to be due by the settlement of April 1870.
This suit was brought upon this bond to recover Rs. 2,300,
balance of principal due.
The plaintiff proved that the bond
acknowledged

was executed by the ﬁrst defendant

Hindu family of which

as manager

of an undivided

the other defendants were members.

The Mﬁnsif decreed for the plaintiff against all the defendants.
The second defendant, a brother, appealed on the ground that
the suit was barred by limitation
ment

as against

him.

A

part

pay

by the ﬁrst defendant in April 1877 and an
of the payment made by the ﬁrst defendant on the

was made

endorsement
bond.

The Subordinate

Judge, following Kumarasdmi Nadan v. Pala
Nagappa Clwttiﬂ), held that the ﬁrst defendant, though manager,
was not an agent with authority to acknowledge a debt on behalf

‘ S.A. 393 of 1881 against the decree of V. Gopa'd Ran, Subordinate Judge of
Bellary, modifying the decree of A. F. Elliot, Acting District Mﬁmif of Bellary,
dated January 3lst, 1881.
(1) I.L.R., 1 Mad, ass.
24

May 6.

THE INDIAN LAW REPORTS.
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Gunman
c.

Gusuru'ruax.

[VOL V.

of other members of the family, when but for such acknowledg
ment the debt would be barred.
The plaintiff appealed to the High Court.
The case was referred on December 12th, 1881, to a
(by Turner,

C.J.,

and Multusdmi Ayyar,

J.)

_

Full

for decision

question raised in second appeal, whether a manager

Bench
as the

of a Hindu

family could by acknowledging a debt keep alive as against his
coparceners a liability which would otherwise become barred by
limitation, had been decided in the negative by a Division Bench

in

Kumm'asdmi Nada» v. Pala Nagappa- Cketti

and the correct

(l)

ness of that decision was doubted.

Mr. Norton for

If

a brother

appellant.

can have his credit pledged

by, and enjoy

beneﬁt of the trade of his manager, why should he not

by his acknowledgment
Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

the

correctness

In

?

Sankara

of the decision

Az'yan

v.

the

be bound

Lingam Aiyan

(2)

in Kumarasdmi Nadan v. Pala

Nagappa Chetti (1) is questioned.
Sundram Scistri for respondent.

The judgment of the

and Muttcwdmi

Kindersley,

C.J.—The

TURNER,

ing-on

Full Bench (Turner, C.J., Innes,
Ayyar, JJ

by

.) was delivered

bond of May 1874 is not expressed as bind

the family, and

if it had

have affected with liability

A

Kernan,

been so expressed,

it would

not

any but the persons who executed it.

manager has authority to make payments for the

the some authority to acknowledge

family;

as he has to create

he has

debts, but

he has no power to revive a claim barred by limitation, unless he

is expressly

authorized

debt acknowledged

to do so;

in April

The appeal fails and must

1)

I.L.R.,

1

ma,

ass.

and on the 17th

May

1870 had become barred.
be dismissed

with costs.
(2) 4 Ind.

Jun,

see.

1874 the

VOL. V.]
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APPELLATE CIVIL—FULL BENCH.
Before Sir Charles A. Turner, KL, Chief Justice, Mr. Justice
Innas, Mr. Justice Kernan, Mr. Justice Kindersley, and Mr.
Justice Muttusdm'i Ayya'r.
RAMIX

RAU (Parrrrouan),

APPELLANT,

1882.

March 7.
May 6.

and

VENKATE'SA BHANDA'RI (Rssroxnsnr), Rssrounssr.*
Limitation

Act, 1877, Section 19—Application to execute decree not within.

The provisions of Section 19 of the Indian Limitation Act, 1877, are not applicable
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to applications in execution

of decrees.

The ruling of the Allahabad Full Bench in Ramhit Rai v. Satgur Rai(1) dissented
.
from.

UPON application by the plaintiff

thsif of

Court of the District

in Suit No.

310 of 1877, in the

Malaya/ore,

for execution of his

In

answer to this plea

decree, the defendant pleaded limitation.

the plaintiff relied on a statement made by the defendant admitting
the existence of the decree in a petition to the Court

in which

he

sought to be declared insolvent.

The Mfrnsif, upon the authority of Mungol Prasbad Dz'clu't v.
Kanto Labory O'kowdkrg/(2) and Kally P'rosmmo Hazra v.

Shanta

Lal Munrllc(3) held the application barred.
The District Judge reversed this order on the ground that the
cases cited were not applicable, as the Limitation Act, 1877, altered
“
the law in making Section 19 expressly applicable to
applica
tions.”
Heem

The defendant appealed to the High Court.
The case was referred to a Full Bench for decision by Turner,
C.J., and Kindersley, ., on account of the extensive and important

J

result of applying Section

19 to the right to execute a decree,

accordance with the decision of the Allahabad

Rai

v.

Full Bench in

in

Ram/zit

Satgur Rai.(1)

" C.M.S.A. 753 of 1881 against the order of J. W. Best, District Judged! Scuth
Canara, reversing the order of V. Narayana Ran, District Mﬁnsif of Mangalore,
dated 16th August 1881.
(1) I.L.R., can, 241.
(2) _1.L.R., 4 0111., 708.
(a) 1.1.3., 2 Cal., 468.
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Mr.

R511
0.

It

Vssnrtu.

Shep/turd for the appellant.

is strange

in the

[VOL. V

case

that

an acknowledgment

of every application,

should renew the right

e.g., for readmission

of an appeal

for want of prosecution, for leave to appeal as a pauper,
review of udgment, and the like.
(Limitation Act, 1877, Schedule

dismissed

II,

Section 5 only speciﬁes one kind of
170, 173).
application in which extension of time can be granted on cause

Arts.

168,

shown, and, moreover,

the terms of Section

“

application in
do not apply to an application of this
respect of property or right
is
no
here of the debt
sort.
there
Secondly,
acknowledgment

In

claimed.

19

”

the column of remarks in the schedule, Rs. 300 of the

amount is stated not to have been received.

(Turner, C.J.-—Is not an acknowledgment
The debt must be identiﬁed.
he acknowledges

indebtedness

He

different.

as to the bond debt,

still less

does not acknowledge

as to the decree debt.

right, 'i.e.,
(Turner,

respect of

decree.

(ll—The

right to issue process.)
decree-holder has
right of property in his decree which
a

A

right to execute the

in

an application

a

Section 19 applies because there

is

Mr. Norton for respondent.
a

he

can assign.
do you understand the terms used in the section

”

for land, would the

is

If decree
liability
original liability be the liability prior to suit,

to the nature of the original

a

J.—How

?

(Innes,

“ according

fresh period of twelve
that every acknowledgment would give
If so, how Section 230 of the
years for executing the decree
?

is

a

so

of Civil Procedure to be construed?)
Section 18 applies to all applications.

Code

rely upon the

I

of the Allahabad

Mr.
My

Shephnrd

Full Bench in
in

Ramlu't

Rai

v. Satgur

decision

Rai.(l)

reply.

need not embrace

any section except 19. The
“ Right ”
words in other sections are not limited as in Section 19.
must be taken to be used in its proper sense, i.e., right available
argument

1.1.3.,

a

a

a

(1)

3

the

is

A \right to execute decree
right to put
Court in motionfnot
right against
Section 19
person.

against a person.

a
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What

is

(Innes, J.—-Is not the debt identiﬁed here

'1’)

of debt enough ?)

AIL,

241.

VOL. V.]

MADRAS SERIES.
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cannot,

admitted, be applied generally.

173

The proper distinction

VBN

(a) rights in respect of which no suit is brought ;
(b) rights in respect of which suit has been brought.
The judgment of the Full Bench (Turner, C.J., Innes, Kernan,

C.J.—It would be

by
of the greatest inconveni

.) was delivered

productive

indeed were possible) to apply the provisions

19 of the Limitation

Act of

suits or proceedings,

and,

of Section

1877 to applications made in the course

if

(if

it

TURNER,

of

JJ

and Muttuea'mi Ayym',

Ktndersley,
ence

the terms of the section can be other

wise satisﬁed, we are at liberty to construe them so as to avoid such
There are numerous applications known to the law
which would be correctly described as applications in respect of

a

inconvenience.

sense we have indicated—proceedings

where

a

Court to give him relief in respect of some
or
otherwise
than by regular suit. Of these, the Acts
property
right
regulating the rights of landlord and tenant in the North- Western
and generally in Bengal

We

aﬁord instances.

arrive,

then, at the conclusion that the provisions

of the section were not
in execution of decrees, and that

intended to apply to applications

is

The appeal

is

we are not constrained

to apply them to such applications.
of the Lower

decreed, the order

Appellate Court

reversed, and that of the Munsif restored with costs in all Courts.

APPELLATE CIVIL.
Justice Innes, Oﬁetating Chief Justice, and
Ma Justice Muttuecimi Ayg/ar.

Before

THE SECRETARY OF STATE FOR INDIA IN COUNCIL
APPELLANT,

(DEFENDANT),

,

and

entered into

to be approved

by

judgment

' Appeal
1879.

Rmrorvnmvr.‘

interested Referee.

contract to supply Government with timber of

K.,

certain

quality

the Superintendent of the Gun Carriage Factory, for which

K.

bond ﬁdo tested and

rejected

the

;

the timber was required, before acceptance.
timber tendered

of

by

to abide

(PLAINTIFF),

a

A.

Contract—Condition
a

‘

AUGUSTUS JOHN ARATHOON

.
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property or right in the
a party seeks the aid of

Provinces

RX“
0.

is into—

24 of 1878 from the

decree

oi the High Court, dated 4th September

nrﬁss.

THE INDIAN LAW REPORTS.

174-

Tun Seesa
ranr or

Sure

You

INDIA
L.

Ann-noon.

Held: that it

was not open to A. to question

the reasonableness

[VOL

V.

of K.'s refusal to

accept the timber or to show that the timber was of the quality stipulated for.

Per Imus,
is at the

J .—The

rule of Civil

Law that a condition the happening of which
is null and void, as being destructive of the

will of the party making it,

contract, is not a rule of the lndian Law of Contracts.
Fer Mcrruslxr Avnn, .—The maxim that no man shall be a. judge in his on
cause does not apply where one party to a contract
to abide by Lhe juﬁment

J

of the other or where both parties

to abide

agree

of an interested

by the decision

third party.

THE plaintiff

in Janhary 1877 to deliver
of the Gun Carriage Factory in Madras, on
behalf of the defendant, a certain quantity of timber.
It was a
entered into a contract

to the Superintendent

condition of the contract that the timber should be of unexception
able quality and should be liable to be rejected if not approved
of the Gun Carriage Factory. The plain
by the Superintendent
tiff further agreed that a deposit of Rs. 7,700 should be retained
for the due performance of his contract.
The plaintiff having tendered certain timber which the Super
intendent of the Gun Carriage Factory declined to accept, and
having paid Rs. 1,235-8-0 to the defendant under protest, to
recover his deposit, sued to recover this sum from the defendant
and

Rs. 6,000

for damages for non-acceptance

of the timber

tendered.

The

case

was tried by Forbes,

plaintiff for Rs. 1,235-8-0

J.,

who gave judgment for the

on the ground that the plaintiff had

a

right to question the reasonableness of the refusal to accept delivery;
it,

that the timber tendered was of sufﬁciently good quality, and that
the defendant had broken the contract in refusing to accept
and was not entitled to retain

the amount

paid by the plaintiff

under protest.
The plaintiff’s claim for damages was rejected.
The defendant appealed.
The Advocate-General (Hon. P. O’Sull'iran)
Mr. Jolmstone for respondent.

question

delivered

Offg. (ll—The learned Judge considered that the
for decision was, Did the timber which the plaintiff

tendered answer the descriptionstipulated for

Referring
in
the
contract whereby plaintiff agrees to
speciﬁc clause
to the judgment of Colonel Ker-rick (the_Superintendent

to the
submit

of

INNES,

Mutfu-sdmz' Ayg/ar,

I

The Court (Innes, Offg. C.J., and
the following judgments :—

for appellant.

?
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the
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Gun Carriage Factory), he was of opinion that the
guishable from the cases of building contracts,
certiﬁcate of a third party is a condition precedent

He thought

recover.

that Colonel Kerrie/z

case was

distin

in which

the

to the right to

being one of the con-

‘

The clause in the contract is as follows :—
“ The timber shall be of unexceptionable quality, and shall be
liable
to be rejected if not approved of by the said Lieutenant-Colonel
D’Oyly Kmich, R.A., or such other person as shall, during the said
term, hold the ofﬁce of Superigitendent, Gun Carriage Factory.”
In the next paragraph of the contract are the following words

“And
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aforesaid

:

further, in consideration of the agreement so entered into as
by the contractor

A.

Amthoon, the Secretary of State for
doth on his and their part agree to pay

himself and his successors
or cause to be paid for all such

approved timber as shall be supplied

by

the contractor, &c., &c."

The timber tendered was not approved by Colonel Ker-rick, and
if this clause is to be construed strictly plaintiff must fail as to his
claim to damages.
The learned Judge being of opinion that it was open to plaintiff
to question the reasonableness of the refusal to accept the delivery,
went into the evidence as to the quality of the timber tendered.

‘

(His Lordship,

ﬁ

upon

*

ﬁ

the assumption

plaintiff to question the reasonableness
decision,

then considered

the evidence

that

#

it

was open to the

of the Superintendent’s
as to

the quality

of the

timber, and came to the conclusion that the plaintiff had not proved
that the timber was of the quality required, and proceeded as
I

follows:—-)

But

I am of opinion that it was not

open to plaintiff to question

the reasonableness of Colonel Kcrrich’s disapproval.
The rule of the Civil Law that a condition the happening of
which is at the will of the party making it is null and void as
being destructive of the contract (Dig.

XLV, Tit. I,

108) (1) proba

(1) Nulla promiuio poteat comma”, qua! av vohmtrm prominent“ ltatum cap“.

Sure

ron

Inma
v.

Ansrnoorz.

tracting parties, his judgment could not be regarded as conclusive,
and that it was open to the plaintiff to question the reasonableness
of the refusal to accept delivery and to show that his tender ought
to have been accepted.

Tun Sscnz
may or
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Tan 8301“
may or

Sun

row.

Isms
v.

Ann-noon.

bly

[VOL V.

relates to where the promisor is not bound to exercise a discre

tion,

“if I

by one to give

as a promise

contracts

and other

on a condition

for sales

am so minded,”

of which was

the happening

entirely subject to the result of a mental process of discrimination
on the part of one party were undoubtedly recognized as valid
XVIII, Dig., Tit. I, (la contra/maid cmtione ; see also Pot/tier,
(see

Part I,

C.

III,

I, Art.

At all

Sec. 7).

Indian Law of Contracts, and it may

events

it

is not a rule of the

if it

be doubted

is a rule of

the English law.
Andrews v. Bclﬁeldﬂ) is a very strong case against the contention
In that case the purchaser made his acceptance

of the plaintiff.

of

which he ordered

a carriage

to be built

on his

dependent

It
approval of it as regards workmanship, convenience, and taste.
was held that the vendor was bound by the condition.
Hotham
v. The East Imlia Company/(2)
may also be noticed as a case in
valid condition.

The

arise, as plaintiff’s

case

of the condition

rested, had prevented

the performance

of

the performance

that plaintiffs should therefore be allowed to recover
was so held.
had been fulﬁlled, and

though

it

as

and

it

as a

it,

was recognized

was that the defendants, in whose entire control

v. Lowe,(3)

in Cunningham

which

is

Faulkner
31

quoted in the notes to Section

and Shepharrl’s

Commentary

is

Contract Act as an authority for the rule of the
the event upon which the promise

Indian

on the

English law that

to be performed

must not be

one within the control of the promisor, has been doubted

in Anlton

v. Atkins.(4)

been stipulated

that

it

of the defendants’ inspecting

ofﬁcer for the time being,

should be.

It

as

it

In Grafton v. The Eastern Counties Railway Company(5) the
defendant pleaded that no part of the coke was to the satisfaction
had

was observed by the plaintiff

that “ upon the defendants’ construction of this contract they have
themselves an absolute power of discretion in the matter,” upon

it

and

was decided per curiam that the clause

l

695.
(5)

an,

in

question

T.R., 038.
(‘2) Dougl. 27, S.C.
18, 0.13., 249, 253.

0.13., N.S.,779.

En,

s,

(1)
(3)

2

powers

;”

which Martin,B., remarked: “Parties, therefore, ought to be careful
how they enter into contracts containing stipulations giving such

2
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which the condition

exact point in that case, however, did not

ass.

(4)
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condition precedent to the plaintiff’s right of action and is Tax Sscan
nsr or
STATE roa
binding upon him- As was observed by Grompton, ., in Brannstein
Isms
v. The Accidental Death Insurance Companyﬂ) the question is still,
9.
is

a

J

as stated by Askhurst,

What

J., in Hotkam

v. The East India Conwany,

was the intention of the parties?

The judgment in Braunstez'n v. The Accidental Death Insurance
in that particular case it
could not have been the intention of the parties to leave it to the
Company proceeded upon the ground that

arbitrary discretion of the Directors to say what evidence of a death
would be suﬂicient.
But Blackburn, J., says in that very case: “
quite admit that parties may make what they please a condition

I

precedent, but

it

No

must be shown that they so intended.

doubt

they might have stipulated that no money should be payable under
a policy unless the Directors should obtain any evidence they choose
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to ask for.

But it would

require very distinct language, and much

stronger than any used here, to show that the parties so intended.

Here also is an express provision for reference to arbitration which
would be quite idle if there were a general clause compelling the
party injured to furnish any evidence the Directors should require.”
Cases in which one of the parties is to do some thing to the satis
faction of the other party or of the agent of the other party, as in the
present case, are no doubt distinguishable from cases where the
approval is to be that of some chird person, as the architect in
building contracts, Morgan v. Birnie(2) and Clarke v. Watson, (3)
or as in Worsley v. Wood, (4) in that, in the former it is in the power
of the party to the contract who has to be satisﬁed to decline to
admit that he is satisﬁed and so to free himself from liability to
the obligations he would otherwise be under to fulﬁl his part of

But this only

the contract.

renders

it in

such contracts the more

necessary to ascertain whether the parties really intended that one

of the parties should have this discretion, and that is what it is
necessary to see here.

In

the case

of

Brazmstcz'n

v.

The Accidental Death Insurance

Company the matter of which the Directors were to be satisﬁed was
the evidence
satisfactory

of

a

death.

That was

a

kind of evidence of the

character of which anybody might judge, and was not

therefore peculiarly within the capacity of the Directors,
(1)
(a)

l B. a s., 782,
18 0.13., N.S.,

s.c. 31

L.J.,

278, s.c. 34

Q.B., 11.

L.J.,

0.19., 148.

and upon

(z) 9 Bing, 612.
(4) e

T.R.,
26

710.

ABLTKOON

-
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that ground alone it might well have been questioned
'contract should

be construed

evidence of the death, however satisfactory
present case the knowledge

peculiarly conﬁned

to

why the

to mean that they might refuse any

But in

to others.

the

of the quality of wood required was

the ofﬁcer

of the Factory, and there is

nothing, therefore, unreasonable in supposing that it was intended
that an ordnance officer should be the sole judge of the ﬁtness of

If

the wood offered.

we take the other view, then, in England, in

such a case it would be open to a
as that

of the cabinet-maker

have not been

in

jury

to act upon

such evidence

and other witnesses in this case who

the habit of seeing

of the

and judging

best

quality of wood, and to award damages against the defendant for
not accepting wood which, in the opinion of those peculiarly ﬁtted
to judge, was not suited to the work required.
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Further there
such a condition

seems to be no

goods sent on approval.
not approved the goods

but

if

in principle between

difference

and the common every day

In
will

such a case

'

contract

it

to purchase

that if

is understood

be returned, and there is no purchase

the goods are left beyond

a reasonable

;

time the approval is

regarded as having been signiﬁed, and the sale is complete.

There is no allegation in this case that defendant failed to
exercise a judgment in regard to the suitability of the wood.
Had this been so the case would have to be decided on the
East India Company, in which the
In
defendants wilfully prevented the fulﬁlment of the condition.
there
is
no
that
the
case
allegation
disapproval was
the present
principle of Hotham

v. The

other than a genuine disapproval
and, as the approval

of the class of wood tendered,

was a valid condition precedent

condition was not fulﬁlled, the defendant
for not accepting the wood offered.
He was entitled to deduct the amount

cannot

and

that

be held liable

now claimed

from the

deposit.

The decree of the learned Judge must therefore be reversed and
the plaintiff’s suit dismissed with costs.

Murrusfm

AYYAR,

J

., after

stating the facts, fproceeded

as

follows :—
Without venturing,'however, to differ from the learned Judge
who had the witnesses before him—as to the weight due to the
must still hold that Colonel Kerrick’a approval is a
evidence,

I
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condition precedent to the acceptance of the timber tendered for Tnn Sac-az
nar or
delivery. That it is so upon the construction of the contract there Srars ror.
but it is argued that Colonel Kerrick is a
party to the contract, and that the acceptance of the timber ought
not to be made to depend upon his approval.
It is not strictly

Isms

is no room to doubt,

e.

Ann-noon.

it,

accurate to say that Colonel Kerrie/z is a contracting

party, for he
however, that whether he

it

is

is the agent of such party.
Taking
the one or other
would make no difference in the decision of

I

the question,

fail to

see on

principle why he should not also be

in

at the same time an expert

judgment the plaintiff had

whose

his approval

condition precedent to his
no obligation at all in so far as

regard to the deﬁnition of

Having

erroneous.

right by the jurists of modern

a

a'

a

a

I

is

contract
transaction permitted by
may say that
law'whereby two or more parties constitute their concurrent will,
with the intention of founding
dominant will as
duty, into
Germany,

regarding some matter in which they are
In dealing with this subject,
interested.
important to
distinguish between the act of constituting the concurrent into the
dominant will and the contents of that will. Referring to
an

it

is

themselves

it

between

German jurist (W'miscbcid’s Pandecten Law, Section 93)
party to be bound by the declaration of his will
says that where

the duty.

annexed

bound, different from the declaration

is

wise, he adds, when the condition

I I

says,

duty on myself, and yet

But

that his individual

In

to the dominant will.

other

some act of the party

will

is

do not now bind myself or undertake

The

this.

as

it

mean to bind myself and to impose

be subordinated

in itself,

it

The reason

then contradictory

is

not bound at all.

will

is

that he will be bound when

condition

a

he

of the

is

declaration

is

he wills

it,

annexes to such declaration

a

a

eminent

to

the one case the vital

shall be,” he merely plays with words; but

whether

is

this,

Taking this
it

seems to me

is

as

it

something very reasonable.

will that

that
as

a

I

he says that this shall be when

if,

is

I

“I

it

:

a

is

is

energy of the obligation
destroyed at once, while in the other
the date on which that energy
to pass into
living obligation
postponed. He next proceeds to illustrate his meaning and states
one says,
will that this shall be when
should will that

if
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a

it

is

obligation to take delivery, there
concerned. This view,
seems to me,

he

is

that

is is
a

said

if

It

is

conﬁdence.

on the other

hand,

should be, he says
guide,

the question

the subordination

of the

‘

Tn Sscnr
rim: or

Bra-rs roa
INDIA
11.

Ann-acorn
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will

individual to the concurrent
obj cot-matter of the condition.

tion at all, but

if

If

or something
the former,

else

that.is

the

there is no obliga

among the contents of

the latter, it ﬁnds a place

the obligation, and relates to the date on which it is to become

The obj cot-matter of the clause in regard to Colonel
Kerrick’s approval is not his arbitrary choice whether or not he
will accept the timber, but it is an undertaking to judge of its
operative.

quality and suitability to ordnance purposes as an expert, and to
be guided by that judgment in accepting or rejecting the timber.
The demand made by the plaintiff that the sample logs be
tested, the compliance with that demand, and the tabulation of
the results

of the test for future reference,

seem

to point to a

mutual belief that the quality of the timber is to be judged of
in a scientiﬁc manner as the basis of Colonel Kcrrich’s approval or

I need
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disapproval.

hardly add that the principle laid down in

Aleg/n v. Belc/n'erﬂ) that a power of appointment
ought to be
exercised bond ﬁrle for the end for which it is given is one of the

ﬁrst principles which apply to all powers, whether created by
contract, or will, or law, and whether their object-matter is the
nomination of an heir to a fund left by a testator, the sanctioning
by a sapinda of an adoption to be made by

a

Hindu widow, or any

power to be exercised by one contracting party over the other.

If

and for the end for which

it is

the power is exercised

bondﬁdc

given, an error of judgment, which, from the nature of the case, is
a risk originally

by the party bound and agreed to
If, on the other hand, it
no valid defence.

contemplated

be submitted to, can be

is not exercised bond ﬁde, or exercised
purpose,

it

is a fraud upon

stipulation in this

case

power

for a collateral or sinister

and a ground of relief.

regarding Colonel

Kerrie/1’s

stitutes his opinion as an expert into a pro-appointed

approval

The
con

measure of

the suitability of the timber to ordnance purposes.

The learned Judge distinguishes this contract from building
The expert is no doubt in the one case an interested
contracts.
party, while in the other he is a third party; but the expert’s
opinion is binding in the latter not because he is a third party, but
because he is
chooses

in whose judgment the other party
Here
may refer to the principle laid down

the person

to conﬁde.

I

(1) White and Tudor, vol.

I,

p. 377.

von.
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Campbell in the leading case of Dimes v.

The

Grand Tan

Junction Canal Oonqmny,(l) and which may, at ﬁrst sight, seem to
favor the plaintiff’s contention, viz., that no man is to be a judge
in his own causeThis rule certainly applies in the case of

In
persons constituted judges Without the option of the parties.
Ranger v. The Great Western Railway O'ompany(2) the principle
was held not to apply to avoid the award of a referee, to whom,
though necessarily interested in the result, the parties had con
tracted to submit their differences, though ordinarily it is contrary
to reason that an arbitrator or umpire should be the sole and
uncontrolled judge in his own

in which

cause.

one of the conditions

Again in Ellis

v. Hopper,(3)

of a race was that all disputes
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should be settled by the stewards, whose decision should be ﬁnal,
and one of the stewards had betted against the defendant’s mare,
Baron Bra-unveil said : “ the question put by my brother Watson in
the course of the argument seems to be decisive, viz., is there any
implied condition that the appointed arbitrators or judges shall be
without power
the race

?

If

if

one of them becomes interested in the event of

of

none exists, then, is there any general proposition

law that whenever a dispute is referred to one or several persons,
his or their power shall cease if any of them becomes interested in
know of no such rule.
the event P
When parties agree to refer

I

they may, if they please, insert a condition to that
effect ; but if they do not, why should we make such a condition
”
for them P
My judgment proceeds on the ground that there was
no implied condition that the being interested should take away
a matter,

The result is that where there is contract,

the power to act.

the intention of the parties
general

proposition

should not refer

a

that governs,

and that there

it

is

is no

of law that one of the contracting parties
matter to the judgment of the other by reason

of the other being interested.
On these grounds and upon the authority of the cases cited by the
am also of opinion that the judgment
Officiating Chief Justice,

I

appealed

all

against should be reversed and the suit dismissed with

costs.

The Government Solicitor (Barclay) for appellant.
Solicitor for respondent: Champion.
(1) 3

EL,
(a) a

194.

n. a N.,

767, 5.0. 2s

(2) 5 H.L._, 72.
1.‘

L.J., EL,

Sacra:
TARY or

S'rsrs rcn
INDIA
1).
ARATHOON

[VOL. V.
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APPELLATE CIVIL.
Before

Sir

Charles

A.

KL,

Turner,

MUKKANNI

(PLAINTIFF),

November 8.
88‘2.
as,
Min-1

Mr. Justice

Ayyar.

Muttusdmi
1881 .

Chief Justice, and

Arrnnnm,

and

MANAN BHATTA
Limitation—Redemption

arm

mortgage

(Dsrsnnms), Rssrormnxrs.’

of mortgage—Acknowledgment

XIV,

A

oraaas

made

‘in

the meantime’—-Act

1859, Section 1, Clause 15.

deed having been executed in 1761 and an acknowledgment of the

mortgagor's right to redeem having been made in writing in 1838 :
Held that a suit to redeem in 1878 was barred.
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The words ‘in the meantime ' in Clause 15 of Section 1 of the Limitation Act

XIV

of 1859 mean within sixty years from the date of the mortgage.
Vassudavan Nambtuh'i v. Ma'ua Kn'lti (1) followed.
Daiachaud

Tats

suit

v. Sarfral

Ali

(2) dissented

from.

April

was brought on

6th,

1878, to recover certain

lands on payment of Rs. 735, less Rs. 45 rent due by ﬁrst defendant
since 1870 under a counterpart
the plaintiff in 1863.

i

executed by the ﬁrst defendant

to

The ﬁrst defendant denied that he had executed any counter
1761 the land had been mortgaged

part in 1863, and alleged that in

by the plaintiff’s ancestor, and that defendants’ ancestors had
obtained the land from the assignees of the original mortgagee in
1856 and had improved the land to the extent of Rs. 2,000.
The ﬁrst issue was whether the suit was barred by limitation.
The Munsif dismissed the suit.
On appeal the Subordinate Judge found that the mortgagor’s
right to redeem had been admitted in 1838 in the deed of assign
ment from the original mortgagee and also in 1847 and 1856, but
that the plaintiff’s right to redeem was barred as more than
sixty years had elapsed between the date of the mortgage and the
date of the admission in 1838 of the mortgagor’s right of redemp

held

'

S.A. 146 of 1880 against the decree of C. Ramﬁchandra Ayyar, Acting Subordi
nate Judge of South Malabar at Calicut. conﬁrming the decree of K. Shamu MenonI
District Mdnsif of Temelprom, dated November 12th, 1879.

(l)

6

M.H.C.R.,

138.

(2)

I.L.R.,

1

AIL,

425.

MADRAS SERIES.
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tion, following

v. Sanfraz

Daiac/z-and

Muxm'm

Mu'ssa Kaitti (1), contra

v.

Vassudavan Nambu’dri

183

v.

Mum.

Ali.(2)

The plaintiff appealed to the High Court,

inter

alia,

on the

grounds
(1) that

the limitation

of sixty years did not apply to

a

kanam;
(2) that the admission in 1838 was an admission of
ing right.
Rangdckdryar for appellant.

a subsist

The Advocate-General (Hon. P. O’Sullivaaz) for respondent.
The judgment of the Court (Tamer, C.J., and Muttusrimz' Ayyar,

J.)

was delivered by

TURNER,

C.J.—This was a suit to redeem a kanam held by the
It. was alleged that defendants 2—5 held under

ﬁrst defendant.

The property in suit originally belonged to
the year 1761 he mortgaged the land in suit
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the ﬁrst defendant.
Chungath Achan.

In

to one Venkate'swara
wara Bhatta assigned

Bhatta (exhibit
In 1784-85
it to one Kuppan Bhatta (exhibit

III).

1839 Kuppan B/aatta’s heir assigned the mortgage

Venkatés

In

to Murals/ran

Nayar, and in this the mortgagee acknowledged Cbungath Ackan’s
right of redemption (exhibit V). In 1847 there was another
The
arrangement in favor of Venkatéswam Blmlta (exhibit VI).
plaintiff averred that there was a renewal in 1863, and that the
counterpart was destroyed by ﬁre; but both the Lower Courts
found that this averment was not proved.
They further found
was
the representative of Olmngath house by
that the plaintiff
Attalatakam or reversionary
tained no acknowledgment

right. The assignment of 1784 con
of the mortgagor’s right of redemption,

Prior to
but that of 1839 contained a distinct acknowledgment.
of
time for the institution of suits to
1859 there was no limitation
redeem

XIV

mortgages.

The provisions of Clause

15,

Section

1,

Act

of 1859, prescribed sixty years unless there was an acknow
ledgment in the meantime, i.e., within sixty years from the date of
Section 18 allowed two years for parties who relied
the mortgage.
of limitation to institute their suits. From 1862,
rule
old
the
on

then, Act

XIV

of 1859 was in force, and

tuted between 1862 and 1871
(1) e

M.H.C.R.,

133.

it would

if this

suit had been. insti

have been unquestionably

(2)

I.L.R.,

1 A11.,426.

,
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Murmur
Mum.

II,

Article 148 of Schedule

barred.

'of 1871 provides that

be within the period

should

the acknowledgment

Act IX

[VOL. V.
of limitation

prescribed.

The language of the present Act is substantially the same.
We are of opinion that the right to sue to redeem the mortgage
of 1761 became barred in 1862. Neither Act m of 1871 nor Act

XV of

1877 was designed to revive any right which had previously

become extinct:

”
used
moreover the term “ the period prescribed

in those Acts refers to the period prescribed by the Act which
governs the suit and not the period prescribed by the law in force
at the date of the acknowledgment.

We

aﬂirm the decree of the Subordinate

Judge and dismiss the

Generated for alum (Columbia University) on 2015-08-10 07:19 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

appeal with costs.

APPELLATE CIVIL.
Before

Sir

Charles A. Turner,

Kt,

Chiq' Justice, and Mr.

J

ush'co

Kinder-slog.
.

VENKATA SOMAYAZULU

1882.

January ll._
May 1.

(PLAINTIFF),

Arrmu'r,

and

KANNAM DHORA
Ejectment

by assignee

of

purchaser

(DEFENDANT),

at

sale in execution

puime mortgagee—Rights
\Vhere immovable
a decree obtained
puisne

mortgagee

property mortgaged

by the mortgagee

to

Rnsrormxnr.‘

of morfgage
of parties.

decree agai'm!

has been sold by a Court in execution of
enforce

his lien against the mortgagor, a

who has not been made a party to the suit is not bound by the

decree or sale and is entitled to redeem the ﬁrst mortgage.

The assignee of the purchaser

of land sold in execution of a mortgage deuce
in a suit against the mortgagor alone is not entitled to
eject a puisne mortgagee ; but where such a suit is brought and the puisne mortgagee
does not object to a decree ordering him to pay the amount realized at the Court sale
obtained

by a mortgagee

within a certain time, or else to deliver up possession to the plaintiff and be for ever
foreclosed,

he is entitled on payment

mortgagee

both in respect of his original debt and of the sum required to be paid by

of the sum decreed to retain possession

as

him for its protection.

‘ S.A. 706 of 1881 against the decree of A. L. Lister, Acting District Judge of
Vizngapatnm, reversing the decree of M. B. Sundara Btu Pantulu, District Mdnsii 0!
Vizagapatum, dated July 1st, 1881.
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Ruling in Mullzoba Nat/s Pal v. Chandennonoy Dabia(1)
S. B. Shringdrpure v. S. B. Pethe(2) dissented from.

THE

facts of this case are

Court (Turner, C.J., and
Turner, C.J.

Mr. Spring

fully

J ., in

J.)

Branson for appellant.

Hon. Rdmd Rdu for respondent.
JUDGMENT :— Yeswara

Review,

the then owner

of the land in

suit, mortgaged it with other plots to Putta szguna on the 30th

July

March 1863, and on the 8th

1865 he again

it by

mortgaged

deed to the respondent, who, in pursuance of the terms
of the contract, immediately entered into, and has since continued

registered

in

possession.

0n

the 30th November

1865 the respondent ad

vanced a further sum of Rs. 99 on the

In

same security.

1868
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Original Suit 26 of 1868 was brought on the ﬁrst mortgage and a
decree obtained, which directed the sale of the property mortgaged.
The respondent was not made a party to that suit, but, when the
land occupied by him as mortgagee was attached, he preferred an
objection, which was disallowed without inquiry.

At

the sale held on the 12th

April

1871, in pursuance

of the

decree, Paradési Pillaz' became the purchaser of the land in suit,
and formally received possession, but the actual possession of the
respondent was not disturbed.

On the 12th November 1878 the appellant purchased

Pillai’s

interest

;

and, as the respondent

Paradési

refused to yield possession,
-

he instituted this suit to eject him.

The Lower Appellate Court has held that the ﬁrst mortgagee
should have inquired under what title the respondent occupied the

land and should have made him
1868, so as to have

afforded

a

party to Original Suit 26 of

the respondent

and that,

the opportunity of

he failed to do so, the

redeeming

the mortgage,

respondent

is not bound by the decree, nor are his rights aﬂ'ected

as

by the sale which was made in execution of the decree.
The Judge decreed that the respondent should pay to the appel
lant, within three months from the date of the decree, Rs. 450,
the price for which the land was sold to Faradési Pilla'i, together

with interest at the rate of
(l) I.L.R.,

4 09.1., 817.

6 per cent. per annum

(2)

Vsmun
l‘.

in the judgment of the
which was delivered by

set out

K-z'nderslcy,

and dictum of Weal,

I.L.R.,

from the date

2 Born" ass.

26

Knuux.
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Vsmun
U.

KANNAI.

[VOL V.

of the sale to the date of payment, and that, in default, the appel
lant should be put in possession of the land, and the respondent
for ever foreclosed.

It

is contended that the ﬁrst mortgagee was not bound to make

the second mortgagee

a party to the suit in which the order for

sale was obtained, and that the sale is binding on the respondent
notwithstanding that he had not been made a party to the suit.
The decisions of the Indian Courts on the point raised in this
The appellant relies on illullzoba- Nth
appeal are conﬂicting.

Pal v. Ohundermoney Dabia(l) and on an observation made by
Mr. Justice West in S. B. Shringairpure v. S. B. Pet]m.(2)

A

in to

of the nature and incidents of

consideration
the conclusion

leads

a mortgage

that the rulings opposed to the ruling

and

dictum cited are the more sound.
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The effect of

a mortgage

is to transfer to the mortgagee a por

tion more or less extensive according to the nature of the mortgage
of the rights of the mortgagor.

In

the absence of a condition restricting his powers, a mortgagor

is clearly not precluded by the fact that he has entered into a con
tract of mortgage from dealing with the interest remaining in him
as

freely

he may deal with any other property,

as

provided

of

course that, apart from the contract of mortgage, he enjoys a power

\Vhere, by a condition

of alienation.

of the mortgage

contract,

alienating the interest remaining in
a
conﬂict
of opinion as to the eﬁect of the con
him, there is again
In Rad/la
dition in respect of mortgages of immovable property.

he engages to abstain from

Perchad_Malsser v. Monohur 0018(3) it is stated by the learned \Chief
Justice that such a covenant, i.e., an agreement restrictive of alie
nation, creates only a personal liability as between the mortgagor
and mortgagee.

On the other hand, it was held in Clumni

v.

Tbakur Das(4) that such a condition is operative to the extent and
for the purpose contemplated by the parties, and that a transfer of

of the mortgagor is voidable

the interests

in

so

far

as

it

is in

defeasance of the rights of the mortgagee, and the decision accords

with what

is declared

rule by Mr. Justice

if it

This decision may be reconciled

Matpkerson.(5)
(l) I.L.R.,
(3)

to be the general

4 0:11., 817.
319.

LL.B., eon,

(2)
(4)

I.L.R.,

I.L.R.,

be held the

2 Bom., 663.

(6) Macpherscn on Mortgages, Ed. vi. , 126.

1

AIL,

126.

\0

VOL. V.]

MADRAS SERIES.

187

it,

condition binds a purchaser for value only when he has notice of
and that in the one case the purchaser had and in the other he
had not such notice.
a

it

is

However this may be, and the point does not call for decision in
case before the Court,
clear that even where such
condi

the

a

it

tion has been imported into mortgage
does not absolutely debar
the mortgagor from dealing with the interest remaining in him.
Where the mortgagor has transferred in whole or in part such
interest,

the transferree

acquires

against

the mortgagee

similar

rights to those possessed by the mortgagor, so far as they are
necessary for the enjoyment and preservation of the interest trans
ferred to him.
If the mortgagee desires to foreclose the mortgagor

incumbrancers

mortgagee

must

decree for foreclosure on sale

make

subsequent

parties to the suit, at least

if

the

effectual,

a

has been held that to render

purchasers

or

he have notice of them

or circumstances exist which should have put him on inquiry as to
the claim by them of an interest in the mortgaged property.
In

which

it

a

party.

West was pronounced

in

a

The dictum of Mr. Justice

a

to which he had not been made

a

it

was held
Brajanath Kundu Chowdhry v. Khilatckandra Ghosdl)
purchaser from
mortgagor of
property in the Mofussil was not bound by foreclosure proceedings

by the Judicial Committee that

case

in

was unnecessary to decide the point as the purchase had
lite and the purchaser was held on that ground

been made pendcnte

The dictum

is

to be bound by the decree.
overruled in Ndru v. Guldb Sz'ng.(2)

The District Judge appears to have had in view the decree passed
by the High Court in that casein framing the decree under appeal.
It not clear which were the precise grounds on which Mr.
is

Justice Markby rested his
(lernwney Dabia.

udgment in Muthoba Natl»

Mr. Justice

mortgagee puts up
property to sale in execution of decree, he sells the
that,

when

B.L.R.,

106.

(2)

I.L.R.,

4

entire interest that he and the mortgagor could jointly sell.
(1)

Clum

Prince]; gives as the reason for the

at which he arrived

mortgaged

Pal v.

a

conclusion

s
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it

a

is

a

or to bring the property to sale,
purchaser from the mortgagor
or second mortgagee
entitled to redeem the ﬁrst mortgage and
thus to protect his own interest in the property mortgaged. Hence

Bom., s4.

Vanna-u
U.

Kansans.
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annn
KANNAX.

It

is no doubt

true that

which would pass by the

the interest

sale under a mortgage decree made

in

V.

[VOL

the presence of all parties

interested would be the entire interest which the mortgagor oculd

but the mortgagor has no
longer in him all the rights he possessed at the time of the
mortgage, and if the decision under consideration is right, the
convey at the time

of the mortgage,

sale passes not only the rights of the mortgagee, but the rights
of the second mortgagee

As

a matter

who

of procedure,

no notice of the demand.

has had

to render

the decree effectual

them, all persons who have subsequently
interests

from the mortgagor

to the mortgage

must be made parties

against
derived

at 'least

if

their claims could have been ascertained on an inquiry conducted
with reasonable care. In Rad/1a Pars/lad Mc'sscr v.1![onokur Das
the mortgagee
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a decree

sued on his mortgage, obtained

and became the purchaser.
before suit the mortgagor

Subsequently
had granted

a

for sale,

to the mortgage

and

Zuripeshgi lease of the

properties included in the mortgage.

It was
The Zuripeshgidar was not made a party to the suit.
held by the learned Chief Justice and Mr. Justice Mz'ttcr that the
could not oust the Zuripeshgidar, and it was intimated
“ his
only course would be to bring a suit against the Zuripeshgidar
to have his right declared to sell the property to satisfy his mort

purchaser

gage debt so as to give

the opportunity

the Zuripeshgidar

of

redeeming.”

For English authorities, we may refer to Pete v. Hammond(1)
where all the purchasers of the estate which had been sold in lots
were held to be necessary parties

and

Goldsmid v. Storzekeu'ei-(Q)
where the same rule was declared in the case of cestui que trusts

under a settlement.

on Mortgages, Chapter

Coote, 4th

See Fisher

VII;

Edition, p. 1009.

Inasmuch themes the respondent was not made a party to the
suit in which the decree for sale was pronounced, though his pos
session should

have put the mortgagee

on inquiry, he was not

bound by the decree nor effected by the sale, and he was entitled
to ask that the suit should

be dismissed.

He

taken exception to the decree, and we need not
interest.

Nor

(l) 29 Beav. 91.

has appellant

has not,

however,

disturb it in his

taken exception to the amount which

(2) 9 Hare

App,

XXXIX;

8.0. 17

Jun,

199.
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decree directs the respondent to pay to entitle him to retain

possession and therefore we need not consider

whether

it

should

Vsnxsn
KANNAI.

have been ascertained in reference to the price paid by the auction
purchaser or in reference to the proportionate share of the mortgage
debt to which the land in suit was subject.
decree

will

of the sum ordered with interest,

be that, on payment

the

in

The effect of the

respondent would be entitled to possession
respect of his original debt and of the sum

as mortgagee
he is

now

both

required

to pay for its protection.
The appeal is dismissed with

costs.
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APPELLATE CIVIL—FULL BENCH.
Before

Sir Charles A.

Mr. Justice

Kt., Chief Justice, Mr. Justice Innes,
Mr. Justice Kindersley, and Mr. Justice

Tumwr,

Ker-mm,

Mutt-usdm'i Ayyar.

NACHIYAPPA MUDALI

AND oranas (PLAINTIFFS)

Arrsnmu'rs,

1882.

March 6,

and

armsim AYYAR
Limitation Act, Section 5—Court

(DEFENDANT), REBPONDENT.‘

adjourned

for

two months. ifoﬂicc open for reception of

appeals, not closed.

Where a District Court was adjourned for two months but the notiﬁcation stated
that the Court would be open twice a week for one hour for the reception of plaints,
petitions, and other papers.
Held per curiam (Irmes, ., dissenting) that the Court was not closed

J

till the

last

day of the adjournment within the meaning of Section 5 of the Indian Limitation

Act,

1877, so as to allow an appellant to present

reopened

after the adjournment,

the

appeal

his appeal on the day the Court
time

having

expired during the

adjournment.

Tms

was an appeal from the order of the District Judge

of South

Arcot rejecting an appeal on the ground that it was presented
too late.
The District Judge had published a notiﬁcation in the District
Gazette which stated that the Court would be adjourned from May
23rd to

July

23rd, but would be open during the recess twice

" S.A. 818 of 1881 against the order of
Arcot, dated August 12th, 1881.

J. H.

Nelson, District

a

Judge of South

1
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N ACHIYAPPA
0.

Avns-Am.

r

week for one hour for the reception of plaints,
miscellaneous

and other

petitions,

papers.

The appeal time expired on
sented on

[VOL V.

July

July

1st and the appeal

was

pre

22nd.

The appellant appealed against the order of the District Judge
Act,

on the ground that, by virtue 0f Section 5 of the Limitaiion

his appeal was presented in time.
The question was referred by the Division Bench (Innes and
Muttusdmi Ayyar, JJ.,) for the decision of a Full Bench, as the
correctness of a former ruling of the Court against the appellant's

question

.——Is

whether

the question

the Court was

J

The

recess was

going on.

Court open during the

recess.

open

?)

?)

not

The Court would not reopen for an hour.
(Kindersley, .—Is the Court open because the ofﬁce

The Judge has no power to leave the
The rule as to presenting appeals

Moreover the
during
permissive not mandatory.
notiﬁcation does not say the COM will be open for reception of
.—-Do you say

J

(Kindersley,

not

a

is

of appeal

memorandum

is

A

it

appeals.

recess

is

the

petition.

illegal for the Judge to work

Procedure prescribes

“
present an appeal to the

Mr.

Subranmnyam

Court”

or

inreply.—An

There

that plaints

no necessity to

“Judge.”
ofﬁcer

of

the

Court

is

Civil

should be presented to the proper ofﬁcer.

is

Section 48 of the Code

of

a

during the recess?)
As fact the Judge was absent from the Court during the recess.
Hon. Ra'md Ra'u for respondent.

not

empowered to receive appeals

(Turner, C.J.—Section 582 extends the powers and duties of
the original Court to the appellate Court.)
The following
TURNER,

udgments were delivered :—

C.J . (KERNAN, Kmmzasusv,

and ML'TrusXm

Arms,

concurring).-—The 5th Section of the Limitation Act provides
the period of limitation prescribed for an appeal expires on
that,
.,

if

JJ
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J

(Kindersley,
closed

When did
Limita

of the

?

tion Act

is,

for appellants—The

Subramanyam

the Court reopen within the meaning of Section

is

Mr.

was doubted.

5

contention

VOL. V.]
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a day on which the Court is closed, the appeal may be presented on Nscurrsrrs
v.
the day the Court reopens.
Arras‘m.
The Statute 24 and 25 Vic. C. 104, Section 15, empowers a High

Court, established under that enactment, to make and issue general
rules for regulating the practice and proceedings of the Courts

which might be subject to its Appellate Jurisdiction.
Act XXIII
of 1861, Section 40, conferred on, and Act X of1877, Section 652,
continued to the High Court the like power in regard
Courts subordinate to it.

In

to all

the exercise of this power, the Court in 1869 issued a general

rule, directing that, during the adjournment of the Courts of every
grade, two days in the week at the least should be set apart and
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notiﬁed in the District Gazette on which plaints, petitions, or other
papers would be received in Court ; that the date on which they.
were presented should be carefully endorsed; and that the chief
ministerial ofﬁcer of the Court should be responsible for the due
observance of the rule and should arrange for the presence of some

qualiﬁed oﬁcer at the Court-house on the days ﬁxed.

This rule

was of the ﬁrst

importance

when the Limitation

Act

timeer
contained no provision sanctioning
presentation when the Courts were closed; but it was reissued in
1872 after the enactment of the Lz'mz'latz‘on Act IX of 1871 which
an extension

of the

contained such a provision.
By another rule issued in 1869 the Court directed that, when
the time limited for the presentation of any plaint, petition, or other
papers expires .during any adjournment

of the Court, such plaint,

petition, or papers must be presented to the ministerial ofﬁcer left

in

charge during the adjournment for

the purpose

of receiving

papers, either within the limited time or on the ﬁrst day after the

expiration of such limited time, when the said ministerial oﬁicer
should attend.
These rules have not been rescinded by the Court.

In

published

“

with them, the District Judge of South Area!
notiﬁcation in the District Gazette to the effect—

compliance

It

a

is hereby notiﬁed

that the District and Session Court of

South Aroot and the Subordinate Court at Cuddalore will be
adjourned for two months, from Monday the 23rd May to Satur
day

the 23rd

July,

both days

inclusive,

and the Courts

of the

THE INDIAN LAW REPORTS.

192

V.

[VOL.

NAHUM?“ several District Mﬁnsifs in South Arcot for six weeks from the
U.
23rd May.
AYYAS‘HI.
“ The
Courts will be open between the hours of 4 and 5 PAL on
Tuesdays and Fridays
plaints, petitions,

On the 22nd

during the

recess for the reception of

and other miscellaneous

July

1881 the appellants

papers.”
presented

a petition

of

appeal to the District Court.

The date on which the time for appeal expired was the 1st July
and it is not denied that, in pursuance of the notiﬁcation, the
ofﬁces of the Courts Were open and the ofﬁcer appointed

to receive

plaints and petitions attended twice in the week after the 1st July
and before the 22nd July, and that the petition might have been
presented on a date earlier than the 22nd

July.

The appellants contended that the petition was presented within
of Act XV of 1877, Section 5.
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‘time, in advertenee to the provisions

The Judge held that the Court was open for the purpose of

receiv

ing plaints and petitions on the days speciﬁed in the notiﬁcation
and that the appeal was barred by limitation.
It is objected that
”
the terms “ a day on which the Court is closed
and “ the day on
" in Section 5 do not refer
which the Court reopens
to a day
occurring during the period when the sittings of the Courts
The terms on which
adjourned for the annual vacation.
appellant’s
purpose

Counsel

relies

contemplated

the Court may

must be construed in reference

by the section.

be adjourned

;

but the

are

the

to the

The judicial sittings of
of the Court may
of pleadings.
The Court
ofﬁces

still remain open for the presentation
may be open for this purpose although the Judge is not engaged
in judicial functions or is not present in the Court-house orin

COM

The Court may also be open
although there may be a temporary vacancy in the ofﬁce of udge
These contingencies were foreseen and provided for (so far as it
the place where the

is held.

J

was necessary to do so) by a series of rules issued by the Court in
1869 and still in force, and the view then entertained by the Court
has the sanction of general usage in British India and in England.

In this view, the Court reopened on the ﬁrst
July, on which the ofﬁces of the District Court
proper ofﬁcer attended

might be presented.

day, after

the let

were opened and

to receive the plaints and petitions

In

the course of the argument,

objection was taken that the notiﬁcation

did not refer

a

that

a further
to appeals.

.
‘

“petition”

the term

193

in the Procedure

is applied

for the admission

Section 592, to an application

of an appeal, it

a

not now generally used to describe that application, and,
appellants were misled by the terms of the notiﬁcation,
circumstance would be

Code,

if

Although

MADRAS SERIES.

is.

VOL. V.]

lhmmnn

Anni“

the

this

sufﬁcient cause to excuse the delay in the

We remit for trial by the Judge the
following issue :—Was the delay in the presentation of the appeal
of the appeal.

presentation
occasioned

on the

The District

J

udge

is ?

a

by
misconception
terms of the notiﬁcation

appellants’

part of the

foregoing issue upon
and such further evidence as the
to try the

directed

the evidence already recorded

parties may adduce and to return his ﬁnding thereon together with
the evidence to this Court within three months from the date of

.—I only

be allowed for the

wish to note my dissent as to the interpreta

ment of the Courts during the annual

closed for the adjourn

recess

and on public holi

days, though the oﬁice may be open for the reception of papers.

I

it

not open when

is

of the Limitation Act.

think the Court

is

I

tion of Section

5

J

Isms,

will

days

agree in the issue to be remitted.
Ordered accordingly.

APPELLATE CIVIL.
Before

Sir

KL, Chief Justice,

Charles A. Turner,

and

Mr. Justice

Innes.

DASARADHI

RAVULO

AND ANOTHER

"at

(Punvrxrrs), APPELLun-s,

March 18.

and

If

one of several

land in execution
purchaser

decree on mortgage made

by

(Darmsnrs), Rasrounms.‘
of

and sale

managing brother—Riﬂe”

of

Hindu Law—Attachment

AND ornnas
of

J

ODDUMONI RAVULO

at Court’s sale.

undivided Hindu brothers mortgages

creditor sues upon the mortgage

bond

the family lands, and the
without making the brothers of the debtor

S.A. 938 of 1881 against the decree of J. R. Daniel, District Judge of Ganjam,
conﬁrming the decree of C. Rangayya Pantulu, District thsif of Bel-hampers,
dated August 10th, 1881.

'
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receiving this order when fourteen
ﬁling of objections.
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Dmiumn

parties to the suit, and a decree is passed against the mortgagor personally, directing

Jonnvuos I.

amount

v

of the debt and costs and declaring the property mortgaged liable for the

payment

decreed,

and the property is subsequently

in execution of the

by the judgment-creditor

attached

of the judgment-debtor in

decree, and the right, title, and

the land mortgaged is sold by the Court and purchased

by a third party, the brothers

of the judgment-debtor are entitled in a suit for partition of the family
recover

property to
their shares in the lands made over by the Court to the auction-purchaser,
that the mortgage

although such purchaser proves

debt

was

of the family and for purposes

judgment-debtor, as manager,

contracted by the

binding on the family.

Tm: plaintiffs and the ﬁrst defendant in this suit were undivided
Hindﬁ brothers. The suit was for partition and recovery of a
two-third share of certain lands purchased by the third defendant,
in execution of a decree obtained by the second defendant against
The property mortgaged
was attached and sold by the Court at the instance of the second
the ﬁrst

defendant

a mortgage.

upon

defendant.
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The ﬁrst defendant admitted the plaintiffs’ claim, but the other
defendants pleaded that the bond on which the suit was brought
had been executed by the ﬁrst
as manager,

plaintiffs

defendant

to the second defendant

and for the beneﬁt of the joint family of which the
and that the plaintiffs

were members,

had no claim

against them.

The Mtinsif held that the third defendant only purchased the
share of the ﬁrst

defendant

and following
declined

Venkatasubramdm'a Dtkslzatar,(1)

Venkatard-mdyyan

v.

to go into the question

of the nature of the debt and the position of the ﬁrst defendant
in the family, and decreed against the third defendant.
On appeal

the

District

Judge

reversed

this

decision

and

remanded the suit, on the ground that it was open to the third
defendant to prove that the ﬁrst defendant was the manager of
the family and that the debt was contracted by him for the bene

ﬁt of the family.
The Munsif thereupon
manager and borrowed

found that the ﬁrst defendant was the

the money for the beneﬁt

of the family,

and decreed for the third defendant.

On appeal brought by the plaintiffs, the Mfmsif’s ﬁndings were
not disputed by the appellants, but they objected that the evidence
ought not to have been admitted as to the nature of the debt and
the position of the ﬁrst defendant.
(1)

I.L.B.,

1Mad., ass.
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The District Judge (successor of the Judge who remanded the
case) held that the remand order was conclusive on this question

on

the authority

qufo

Soondur

of Rdm/czwarbdi

Gossamee

Jonnuxom.
c.

Narbherdm,(l)
and Luleet

v. Damodhar

v. Juggut Ohunder Dey,(2)

Pandey Bw'nath Singk.(3)
The plaintiffs appealed to the High Court.
Mr. Wedderb-urn and Gopala’ckdrym' for appellants.

Mr. Wedderburn.—This
alienating the son’s share.

distinct from the
There is no “

case of a father

case is

pious duty

”

to pay

a

managing brother’s debt—a duty which debars the son from suing

for his

share of property alienated by the father for the father’s
The mortgagee suing upon the mortgage was bound to
give the plaintiffs an opportunity to pay their portion of the
mortgage debt, if binding, and to redeem their shares of the land

debt.

As
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declared by the decree to be liable for that debt.

to

do so, the sale of the ﬁrst defendant’s

rights

not confer any title on the auction-purchaser

he omitted

mortgagor does
to the shares of the
as

plaintiffs.

Mr.
been

Shaw for third respondent.—The remand order not having
set aside is conclusive.

defendant was acting

The Judge

as manager,

and

if

held that

if

the ﬁrst

the debt was contracted

for proper purposes the plaintiffs were not entitled as against the
third defendant to a two-third share in the land. Reimkzwarbdi v.
Damodkar

Narbherdmﬂ)

and Bro/o Soondur

Gossamee

v. Juggut
'

Cku-nder Day. (2)

Mr. Wedderburn in reply.—The ﬁrst case only decides that one
Division Bench of the High Court is bound by a decision of another
Division Bench which has decided a point of law in remanding a
case, and the second case does not go any further.

The Court (Turner, C.J., and Imzes,
JUDGMENT :—The appellants
not parties.

redeem, assuming

delivered the following

cannot be bound by a sale made

virtue of a decree on a mortgage
were

J.)

passed

in

in

a suit to which they

They cannot be foreclosed of their right to
they were liable for the mortgage debt. The

Appellate Court and of the Court of First
Instance on remand must be reversed and the original decree of
decrees of the Lower

the Munsif afﬁrmed with
(1) 6 Bo. 11.0.11,

146.

costs

in all

(2) 21

Courts.

W.R.,

199.

(3)

14

w.a.,

285.
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APPELLATE CIVIL.
Sir

Before

Charles A. Turner,

KL, Chief Justice, and Mr. Justice

Muttusdmi Ayyar.
1m,
April

SRI‘PATI CHlNNA SANYASI RAZU (Prim-1m),

4.

Mm,

and

SRI'PATI SCRIYA RAZU

& ornsns

(Dsrznnsxrs), Rmronnms.‘

Suit by Kinda Coparcmer for share of ham: sold—General

partition of family estate

not claimed.

Although a suit by a Hindﬁ coparcencr

for a partial partition of undivided family
sells to a stranger his in

property will not lie, yet where one of two coparceners
sale or aﬂirm

it,

terest in a parcel of the family land, the other coparcener
and claim by partition to recover

may either repudiate the

from the stranger his share of the

separate property.

Sanyd-ri had, during plaintiff’s minority, sold

a

1

2,

THE plaintiff alleged that he and Pedda Sang/list, the father of
the defendants
and
being undivided step-brothers, Pedda
house—part of the

family property—to the third defendant.
The plaintiff sued to recover his share in the house sold.
The suit was defended by the third defendant only, who objected
inter alia, that the plaintiff could not sue for partition without
bringing into the common stock the family property in his pos
session.

The Mﬁnsif held that the suit did not lie on two grounds.
(1.) Because the alienation of the house was within the share
of the vendor in the joint property of the family at the
date of the
Grdmz'nz'

(l)

sale.
and

Vtrasrdmi

v. Ayyamimi
Kaundan v. Mumdru

Grdm-z'ni

Palanivelappa

Ndikan
a

moiety of the
(2.) Because plaintiff having omitted to claim
family property in his possession must be deemed to
have

relinquished his claim

to it.

(Civil

Procedure

Code, Section 43.)

'

decree of A. L. Lister, Acting District Judge of
conﬁrming the decree of M. B. Sundara R611 Pantulu, District Miinsii
of Vizagapatam, dated September 28th, 1881.

S.A.

11 of 1882 against the

(1)

M.H.0.R.,

411.

(2)

2

Vizag-apatam,
1
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parcel sold to which the alienation could not extend, and which has now become his

M.H.0.R.,

416.
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his right to property worth Rs. 1,300,

and the value of the moiety of the house sued for being only Rs.
850, plaintiff had no cause of action against the defendants.

On appeal the District Judge held that the plaintiff could not
sue his coparceners for his share in a portion of the family pro
perty, but must sue for a general partition of all the property
liable to partition, and dismissed the appeal.
The plaintiff appealed to the High Court on the ground that
having sued to set aside a sale made by the managing member of
a

Hindu family

so

far

as

it

could affect his share,

there was no

necessity for him to bring a suit for partition of the whole

family

property.
Bladskg/am

Ayg/anga'r for appellant.
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Mr. Spring

Bran-son

for respondent.

Judgment of the Court (Turner, C.J., and MuttusdmiAyyar,
was delivered by
TURNER,

C.J.—There

is no doubt that a suit

will

J.)

not lie for a

partial partition of undivided family property, but where one of
two coparceners alienes to a stranger his interest in a piece of
joint family property, the other coparcener may either exercise his
right of interdiction, or afﬁrm the act and claim by partition to
recover from the stranger that share to which the alienation cannot

extend and which has now become his separate property.
The decrees of the Courts below are set aside, and the suit will

First Instance for trial on the merits.
The costs of the proceedings had hitherto will abide and follow

be remanded to the Court of
the result.

Cm:va

Sm‘sr
1)

Sﬁnrn.
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APPELLATE CIVIL.
Before Mr. Justice Kernan and Mr. Justice Kindersley.
1882.

April

26.

RAMAPURATH PULLANKOT ILLATH CHERIA KRISHNAN
NAMBCDRI (PmNnrr), APPELLANT,
and

RAMAPURATH
AND

PULLANKOT ILLATH VISHNU NAMBI'IDRI
omss (Daranmrs), BrsrormnN'rs.‘

Malabar Law—0m tenure—Right ofprs-emption—Sale of Jenini‘l title at Court
auction.

An otti

if

mortgagee,

ever sum is bondﬁds

he avails himself of his right of pre-emption, must pay what

oﬂered to the jenmi for his equity of redemption ; but the otti

holder is entitled to be fully informed as to the circumstances

and

amount of the

offer before electing to buy.
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Public notice of, and the option of bidding at, a Court sale of the jenmi‘s rights
of pre-emption so as to deprive the otti-holder of his
right of pre-emption, if he does not purchase the jenmi's rights.

do not constitute a valid offer

THE plaintiff in this
certain

land at

a

having purchased the jenmi’s right in
Court sale, sued to redeem the land in the defen
case,

dant’s possession, alleging that the defendant

right therein.
It was found that the defendant

possessed

possessed

a

kénam

an otti right in the

land by both the lower Courts.
The question raised in second appeal was whether the right of
pre-emption possessed by the defendant as holder of an otti mort
gage was lost by the fact that the defendant had not availed him
self of the opportunity of purchasing

the equity of redemption

the auction sale of which public notice'was
Rdmdchandra

Mr.

at

given.

Rdu Saheb for appellant.

Shepherd for respondents.

JJ

The Court (Kernan and Kindersley,
.) delivered the following
The
:—An otti mortgage is vested in the defendant.

JUDGMENT

interest of the jenmi subject to the mortgage

was put up

by auction, and the plaintiff’s vendor purchased

for sale

it and sold it to

plaintiff for 200 rupees.
The plaintiff sues now to redeem.
" B.A. 711 of 1881 against the decree of J. W. Reid. District Judge of North
Malabar, conﬁrming the decree of B. D’Rozario, District Miiusif of Pynid, dated
March “HI, 1881.
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The defence of the defendant is that he is entitled to

a right of
of
the
lands
under
Plaintiff,
however,
says
pre-emption
mortgage.
that as public notice of the intended sale of the jenmi’s interest

was given,

Cnnm

KRISHNAN
U.

anm.

and as the defendant might have come in and bid, no

further option of pre-emption is necessary, and that

as defendant

neglected to buy, he must submit to be redeemed.

Both the Courts acting on the established custom of the country
The right of pre-emption is well
plaintiﬁ.

have. ruled against
understood.

The otti mortgagee must pay for pre-emption

what

ever sum is bmuiﬁde offered to the enmi for the purchase, if he has
the offer made to him by the enmi and is rightly informed of the
circumstances

If

in reference to the offer.

sum, then his right of pre-emption

he does not pay such

is gone, and the jenmi may sell
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to another.

There is no precedent for a pre-emption offer in such shape as
It is quite a different thing that on the one hand the

the present.

otti-holder is to pay a sum ascertained, and on the other hand that
He should not be driven
he may have to pay a sum unascertained.
to

give

any

fancy auction

price at an

He

auction.

is entitled

to the advantage which his position gives him, to be fully informed
what price he is to pay before he makes up his mind to buy.

The proposition

in

is an innovation which we do not feel justiﬁed

adopting.

We dismiss this appeal with

costs.

APPELLATE CRIMINAL.
Before

Mr.

Justice Kernan and

Mr. Justice

Kindersley.

Tnn QUEEN

1882.
28.

April

against

PUNAMALAI

NADAN

AND

omnas.‘

Indian Penal Code, Sections-154473.

A

refusal to receive a summons is not an oﬂenee under Section 173 of the Indian

PM!

Coda.

THIS case was referred for the
District Magistrate of Tinnerelly

orders of the

High Court by

the

on the ground that the sentence

was illegal.
" Revision Case 209 of 1882 referred by J. Pennington, District
Tinnevelly, under Section 296 of the Code of Criminal Procedure.

Magistrate of

THE INDIAN LAW REPORTS.

200

[VOL. V.

The facts appear from the judgment of the Court (Kcrnan and

THE QUEEN
U.
PUNAMALAI.

Kindersley,

JJ .)

Counsel were not instructed.
JUDGMENT :—The accused were convicted

Indian Penal

Code,

under

Section 173,

for having refused to receive summonses issued

to them by a Village Mﬁnsif, and each was sentenced to a ﬁne of

in default of payment, to simple imprisonment for
The
ﬁve days.
referring ofﬁcer submits that the act of the accused
cannot amount to the offence of having intentionally prevented
Rs.

2,

and,

the service of summons, and cites the

.

of this Court in

Revision Case No. 155 of 1881.(1)
Service is usually made by delivering to, and leaving with, the
party the summons, though under Section 154, Criminal Procedure
Code, tender

issufﬁeient.

We think that

summons is not an offence under
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udgment

manner prevents the service

”

a refusal

to receive a

Section '173; the we

“

any

cannot apply when the summons

is

tendered and refused, as it is good service.

We

set aside the conviction,

and the ﬁnes,

if

levied,

must

be

refunded.

(l)

The Quasx v. Am'm'oa NADAN.

The judgment of the High Court (Innea and KindersleyJ-I.) was as follows :—
The Second-class Magistrate convicted the accused under Section 173, Indian
Penal Code, for having refused to receive a summons issued to him by a Village
Mnnsif.
The accused cannot be said to have prevented the service of the summons, because
it was actually served upon him. His throwing it down is no offence.
We set aside the conviction and sentence and direct the return of the ﬁne.
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APPELLATE CIVIL.
Before

Mr. Justice

Innes and

Mr. Justice

Muttusdmi Ayyar.

ELAYACHANIDATHIL KOMBI ACHEN are women
SECOND PLAINTIFFS),

AND

(Fms'r

1881.
September

Arrsnmn'rs,

March 8

and

LAKSHMI AMMA

KENATUMKORA
Founra

arm FIFTH

arm ornsas

Dsrsnnmrs),

(Sncosn, THIRD,

Rssrononsrsf‘
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as to loan made to Kamavzm of tarwad—~Form of suit to
Malabar Lazq—Presmnption
land in notation of personal
establish debt against tarwad—Eject qf sale of
tarwad
‘
decree against Kamavan.

The authority of a Kamavan to make alienations of the immovable property of
the tarwad stands on a different footing from his power to pledge the credit of the
tarwad. The Kamavan is not the agent of the family to make alienations, but
must have special authority in each case.

'Iiere is
necessity

If

no invariable

on

whom the burden

of proof lies as to the

of a loan made to the Karnavan.

it is sought

procedure

presumption

to make

laid down

a decree in a suit binding

in Section

30 of the Code of

on a Malabar

Civil Procedure,

tarwad,

the

1877, should

be

followed if the members are numerous.

A

decree against a person who happens to be the Karnavan of a Malabar tarwad

is not necessarily

If

in execution

binding on the tarwad in the absence of fraud.
of a money

decree

obtained

against a person who happens

to be

the Kamavan of a Malabar tarwad the tarwad property is attached and sold, a
purchaser at an auction sale obtains nothing, and in such a case the question whether
the purchase

was made bomi ﬂde and for value is not material.

THE facts of this

case

appear from

the Judgment

of the Court

‘(Innes and Muttusdmi Ag/yar, JJ.)
Rdmdchandm Rdu Saheb and Rangdc/zdryar for appellants.
Mr. Shephard and Sadagopeiclutryar for respondents.

J UDGMENT.—Th6

ﬁrst defendant

is the Karnavan of the plain

tiﬁs’ tarwad and in Suit N0. 1077 of 1877 suffered a money decree
to be passed against him for money alleged to be borrowed 'for
tarwad

purposes.

In

execution

22.

1882.

of the decree property

'

of

the

S.A. 25 of 1881 against the decree of H. Wigram, Oﬂiciating District Judge
of South Malabar, conﬁrming the decree of 0. Chandu Manon, District Munsif oi
Palghat, dated 30th November 1880.

28
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tarwad was put up to sale, a claim
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by plaintiffs having

preferred

been rejected.

The plaintiffs then brought this suit to

set aside the sales

of the

‘

'tarwad property.

According to what we have always regarded as a most errone
ous practice, the Courts below, in executing the decree, went into
the question of what the decree meant

what it plainly

beyond

said.

The decree made the ﬁrst defendant liable. The ﬁrst'defendant
The
happens to be also the Karnavan of the plaintiﬁs’ tarwad.
when,

on the

the decree as a decree against the

face of

it

tarwad,

construed

it,

therefore,

was not so, and sold up the

property of persons who were no parties to the decree. In the suit
brought by these persons, they do not put their claim to recover
expressly upon the ground that the decree does not make them
in terms answerable,

and they

have

to

trial

upon the
following questions, which do not properly arise in such a suit,
vrz. :—
gone

'1’

Whether the debt for which the sale was made was binding
on the tarwad property
Whether there was due notice given to the public and to the
defendants of the karar alleged by the plaintiffs in the
plaint

binding on ﬁrst defendant
Whether ﬁrst defendant has been acting upon the contract
that has been executed?
?

as

The two last issues referred to allegations on the part of the
plaintiffs that the Kamavan’s authority had been expressly
'
by the other members of the tarwad. .
The District Mfmsif found that there had been

bona ﬁdes

tion of

it,

defendant in purchasing the decree and‘ proceeding
and bona ﬁdes in third defendant,

in second

to the execu

one of the purchasers,

in making his purchase.
“ Here what

of plaintiffs’ tarwad over Nos.
mistake.

What

bought was the right
an entire
This
to 4,” &c.
was simply the right, title, and

second defendant

he purchased

is

says

1

He

:
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'

Courts,

interest of the judgment-debtor, and the judgment-debtor was
ﬁrst defendant alone, and. his interest was all that was or could be
sold under the decree.
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The question of whether the purchase was made bond ﬁde and
does not arise in such cases, as :the purchaser is not in
any way led to suppose that he purchases more than the interest
of the udgment-debtor.
He is not, therefore, a sufferer if his

for value

right of purchase is strictly conﬁned to the right of the judgment
debtor in the property.
The District Mﬁnsif also found that the karér by which the
ﬁrst defendant’s authority may have been limited had not been
consistently upheld by the Courts as binding upon him.
He also found on the evidence of third defendant that the debt
was contracted by ﬁrst defendant

when he was pressed for Govern

ment revenue due on other lands of the tarwad, and he held that
the sale was binding on the tarwad.
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The District Judge, in appeal by plaintiff, afﬁrmed the Munsif’s
judgment. He considered that the real question involved in the
suit was whether the bond sued on in Suit No. 1077 of 1877 was
binding on the tarwad, and that the Munsif
had to some extent lost sight of that question.
He does not give
his own opinion upon it. He considers that the obligee had no

executed

for

notice of the

a debt

if

karér D, and,

van

in lending

did

so

the money,

that the Karnavan had authority to

on the supposition

pledge the family credit ; and
the

he dealt bond ﬁdc with therKarna
in Malabar is that he

the presumption

if

the original debt was binding on

family, all the :subsequent proceedings in the suit and in
He was of opinion that there was a

execution were also binding.

fundamental error in the frame of the suit,
creditors
parties.

who

He

shared

in

as

all the judgment

the proceeds ought to have been

agreed with the Mi’msif in dismissing

made

the suit.

The District Munsif has not recorded a distinct ﬁnding, and the
District Judge has recorded up ﬁnding at all, as to whether the
debt was one that was binding on the family.
It is true that in a case of this kind (Deendg/al Lal v. Jugdeep
Narain

Singth) What

was the character of the debt ? is not the

real question, which is simply,

cution of the money decree
the footing that they

ings in execution

will

?;

What

passed under the sale in exe

but the plaintiffs have gone to trial on
all the proceed

consider the decree and

binding on them, provided that it is shown that
.(1)

L.R.,

4

I.A.,

241.

Ken:
11.

LAKBHXI.
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the debt was incurred for family necessities, and we think
not be doing justice between the parties

mle in their favor.

if

it would

we insisted on a stricter

We shall remit to the District Court the

issue as to the character of the debt and also require a more precise

ﬁnding upon the other questions.
The issues we remit for trial are—
(1) Was the debt for which the decree was obtained
ﬁrst defendant
or for proper

lender make

against

incurred for the beneﬁt of the family
family necessity or purpose, or did the
enquiry and satisfy himself that the

money was borrowed for proper tarwad purposes ?
(2) When the debt was incurred, had the Kamavan authority
to borrow

the

money

for the tarwad

consent of the members of the tarwad
(3)

If

the authority of the Karnavan

Generated for alum (Columbia University) on 2015-08-10 07:20 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

lender

(second defendant)

without

the

P

was limited,

had the

notice of the limitation of

authority ?
Upon receiving the ﬁndings of the District Court on the issues
sent down, the Court delivered the following Judgment :—
It is now found by the District Judge that there was no
consideration

for the bond upon which the decree was obtained by

second defendant against ﬁrst defendant.

But Mr. Shophard contends that it is not competent to the Courts
to go behind a decree against a Karnavan; and that such a decree,
by virtue of the position of the Kariiavan, is binding on the tarwad
We do not ﬁnd that the decisions go to
in the absence of fraud.
the length contended for.

Judge, Anacaren
dar,(1)

it

In

the case referred to by the District

Olmrrm M012ch Cooty v.1![acatc/zy

Coonjee

Kale):

is said that property belonging to a tarwad is answerable

by a Kamavan unless it can be clearly and
satisfactorily proved that they were not contracted for the beneﬁt
for debts contracted
of the tarwad.

If this decision is to be followed, it impliedly negatives the right
of a creditor to charge a tarwad where evidence is given on the
part of the tarwad that the debt contracted by the Karnavan was
not for proper family purposes.
In the litigation with which that
suit was connected, the position of the parties was similar to what

(1)

M.S.D.,

1852, p. 415.
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has been in-the litigation in the case before us.

a decree against

There had been

a Kamavan, and, on the creditor executing

the

decree, other members of the tarwad came forward to question the

liability of the tarwad for the debt in respect of which the decree
had been obtained.
It was decided in an earlier case, Regular
Appeal 37 of 1844, that the family property is not liable for a
The
debt contracted by the head of the family for his own use.
recent decision to which we were referred, Varanakot Nardyanan
Namburi v. Varanakot Narziyanan. Nambm'i,(l) was a case in which
a Kamavan had been sued in Original Suit 2 of 1875 in respect of
certain property in possession of the tarwad, which, in the result
of that suit, was found to be the jenm of the therein plaintiff, the
tarwad having only a kanam right over it. That was a decree

fraudulently and collusiver with the plaintiff in Suit 2 of 1875 in
defending that former suit, it was held that the plaintiff was bound
by the decree in that suit, fraud or collusion not being shown.
There was the additional circumstance in that case that the plain

tiff

had himself assisted

in defending

the suit, and might have

applied to be made a defendant, but had not done so. That case
is an authority for saying that a decree against the Kamavan, the
recognized manager of the property in respect of which he is sued,
when the suit has been bondﬁde defended on behalf of the other
members of the tarwad, is binding on them.
That is a very different thing from saying that a decree against
a Kamavan in

him to recover a mere debt is bind
ing on the tarwad in the absence of fraud or collusion.
The earlier cases referred to are distinct authorities for the posi~
tion that

a suit against

tarwad is not bound

a

that the debt was a personal

was

contracted

not

Judge

observes

if it

can

debt of the'Karnavan

or

,to satisfy

be shown

such a decree

for the uses of the tarwad.

in regard

to the judgment

I

of the

I

The District

High Court

personal decree and
(1) 1.1.11.

that

decree against

a

rightly,

a

understand

is

I

2

Karnavan

if

a

afﬁrmed,

.it

I

is

trust
may be pardoned
remitting the issue, “In conclusion
on
dicta
of the High Court
two
observations
the
offer
one
or
if
The doctrine
contained in the earlier part of their judgment.
is
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against theKarnavan, and in a suit by an Anandravan 0f the tarwad
to set it aside and to have it declared that the Karnavan had acted

not binding on the family,

1111's.,328.

K0113!

Lsxsnur.
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I

and .that the Courts are not at liberty to go behind_the decree.
respectfully submit that this is opposed to the current of decisions

Koxm
I).

Lsxsmn.

for the last forty years.

It

enter into any discussion

as to

Deandyal Lal’s case, but

venture to submit that the ratio decidenda'

in that

case was

I

would be impertinent

on my part to

was the actual

what

in

decision

that each member of an undivided family has

a

deﬁnite share, which can be ascertained by partition, and that the
reasoning is inapplicable when, as in Malabar,
l

enforced by sui .”

I will pass over the

(which, however, appears to me

argument

if,

“

to be a sound one) that

partition cannot be

as has been

frequently held, a Karnavan

debts which

fortion' he has

a

the family property,

will bind

a

has implied authority singly to create encumbrances

binding

right to contract

on

simple

the family."

should be sued as such corporate body

a

suit binding on

corporate

the mode required

it,

body,

decree in

a

sought to make

it is

If

a

but that (peculiar customs notwithstanding) the rules of procedure
binding on the Courts elsewhere-are equally binding in Malabar.

it

Ciail Procedure, and the decree, to be binding on
should declare the liability of the corporate body.
If a tarwad

by the

Code

of

fall within the denomination of
corporation
(Chapter 29, Civil Procedure Code), Section 30, in cases in which the
members of the tarwad were numerous, would at all events apply,
which, while authorizing one of the persons interested to defend
a

does not strictly

presumed,

would

by such person.

be

By

a

a

it

by leave of the Court on behalf of all, requires notice of the insti
tution of the suit to be given to all; and
decreein such case,

decree against the entire body defending

Section

decree, the decree-holder

235,

must

in

proceeding

to execute

the

state among other particulars the

sought.

should

be effected

against

is

or persons so named, and

It

is

of the decree

tion of the decree applied for

is

enforcement

is

names of the parties and the name of the person against whom the

it

I

is
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a

We did not intend to imply in our judgment that individual
liabilities against
person could be enforced by sale'of the tarwad
property to the extent of that person’s interest in the property,

obvious that the execu

intended to be limited to the person

not contemplated

persons against

not been passed, or to whom
Section 30 has not been given.

due notice,

that enforcement

whom the decree has
at all events,

under

VOL. V.]
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The authority of

a

Karnavan to make alienations of the immov

able family property
to pledge

power

207,.

stands upon

the credit

a different

of the family.

footing from' his

The former power is

not unlimited. The assent of the other members of the family
must be shown to the particular alienation.
The assent of the
senior Anandravan is regarded as sufﬁcient evidence of the assent
of the family._ The Karnavan is not therefore the. agent of the
family to make alienations, but must have special authority in each
case.
As the manager of the family property he has authority to
pledge the credit of the family for necessary purposes, but

it would

be too much to hold that the family property is liable to be dissi

pated by enforcement of decrees against the Karnavan for any
simple debt, of whatever character, contracted by him. The result
though tied down by the rule which requires him
to have the assent of the members of the tarwad to an alienation
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would

be

that,

of immovable property, the Karnavan might enter upon a career
of extravagance and ruin the tarwad by suffering involuntary
alierfations'of the tarwiad property in execution of decrees against
him.

In

matters of contract the Courts are not bound by

Hindu

law,

nor are we aware of any peculiar law or custom of Malabar which
does or ought to displace the ordinary rules of'evidence as to proof

of

the liability of principals for acts of their agents.
and not

on any

It

depends

invariably
arising out of Malabar institutions, on whom, in any particular
N0
case, the burden of proof lies as to the necessity for the loan.

on' the circumstances,

presumption

invariable presumption, therefore, ought to be applied to the settle
ment of such questions.
On the ﬁndings now returned in this particular case we must
reverse the decrees of the Courts below and direct that the sale be
set aside.

Mr.

Shephard raised the question whether the other judgment

creditors who had shared in the proceeds of the sale ought not to
be made parties to the suit ; but the Civil Procedure Code provides
(Section 315) that the 'purchaser may receive back his purchase
money from persons to whom the purchase money has been paid, so
that he is not without a remedy against them.
The appeal is allowed with costs.

Koum
'U.

Lansum.
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APPELLATE CIVIL.
Beg/2W0

Sir

Charles

A.

Kt,

Turner,

Chief Justice, and Mr. Justice

Kz'ndersley.

MUTHAYALU VENKATACHALA

1881.

October 11'
l882.
February 24.

CHE'ITI (PLAIRTIH'),
I

and

SOUTH INDIAN

RAIL“'AY

,COMPANY

(Tmnn

DEFENDANTS),

Rasro'snsix'rs.“F
by criminal act of Company’s Servants—Silver—Declarc
ﬂow—Nature (If—Liability of Company.
_

,_ Railway Act, Section lO—Lou

Section 10 of the Railway Art, which pr0vides that no Railway Company shall in
for loss or injury in respect of gold, silver, and other excepted
articles delivered for carriage, unless the conditions of that section are fulﬁlled,
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any case be answerable

applies where the loss has been caused by the criminal acts of the Company’s sermts.
Bumble : If, after declaration made by the sender of an excepted article entitling the
Railway Company to receive an increased charge, the goods are carried at the ordinary
rates the sender would be entitled to recover

in case of loss.

The conditions of Section 10 are not fulﬁlled by the sender merely giving an
account of the quantity and description of the goods delivered for carriage when
required to do so by the Booking Clerk.

To establish

the

liability of

the Railway Company in the case of excepted articles

the declaration required by Section 10 must be made in such a manner as to intimate

that the sender

invites the Company to undertake the special risk and is willing to

pay the special rates.

THE facts of this

case appear

from the judgment.

for appellant.
The Advocate-General (Hon.

Rdma'chan:lrayyar

P.

O’Sulh'ran)

and

Mr.

Tan-ant

for respondents.
The judgment of the Court (Turner, C.J., and Kindersley, J.)
was delivered by

C.J.—The appellant delivered to the respondents at
Fort Station for carriage for hire to Bombay 8
Tm'cln'nopoly

TURNER,
the

box containing seven bars of silver valued at Rs. 4,296-10-9.
box was weighed

The

by the Clerk and its weight ascertained to

be

1281b.

' S.A. 177 of 1881 against the decree of F. Brandt, District Judge of Tn'chino
poly, reversing the decree of C. Suri Ayyu', District Mﬁnsif of Trichinopoly, dated
November 13th, 1880.

4

‘

von. v.

'
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The Clerk inquired and was informed of the nature of the contents, but no increased charge for the safe conveyance of the parcel
was demanded or tendered.

in due course at Bombay and was again
weighed, when its weight was found to be only 78 lb. A telegram
was therefore sent to the Station Master at Trz'ckinopoly apprising
him of the circumstance, and he was asked to explain the differ
The parcel

ence.

He

arrived

No infor

replied that the correct weight was 128 lb.

nor of the receipt

mation respecting the despatch of this telegram

of the reply was given to the Traffic Manager.
The consignee was informed of the arrival of the parcel at Bom
It was delivered to him
bay, and went to the station to obtain it.
without the production
him from Trz'c/zfnopo/y.

of the receipt, which had not then reached
A demand was made on him for the pay
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ment of extra freight, and, ashe had not money with him, a servant

of the Company

was sent with him to collect

the freight.

The

box was opened in the presence of this servant and was found to
-

contain

two bars of silver

and a number

that ﬁve bars of silver had been removed
by their removal

of stones.

It

is alleged

and the space left vacant

ﬁlled with these stones.

The box had been

carefully secured by the consignor and no external indications that

it

with were observed.

The consignee has
sworn that he obtained no receipt for the extra charge for freight,
had been tampered

though he frequently demanded one.
The appellant instituted this suit to recover damages from the
respondents for the injury occasioned to him by the loss of the
silver, which he alleged was stolen by a servant of the Company.

The respondents pleaded (inter alia) that the quantity of silver
alleged was not delivered to them; that no portion of the silver
delivered

to them was lost by the misconduct

that by the provisions

in

of

Act

XVIII

of their servants;

of 1854, Section 10, the Act

was despatched, they are not in
any case responsible for the loss of silver carried for hire, unless
the value and nature of the parcel is declared, and an increased
charge for its safe conveyance has been accepted by some person
force at the time the parcel

specially authorized to enter into such an engagement on their
behalf ; and that no such declaration had been made, and no such
extra charge accepted in respect of the parcel in question.

The

appellant produced his accounts and called witnesses described by
'

29

erxsrs

“in

Venn-1's

on“
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the Court of

First Instahce

as respectable merchants, to prove that

the parcel on its delivery to the respondents contained the quan
9.
Sons Ixnnm tity of silver
The Court of First Instance found this issue
alleged.
Rsmwsr Co.
in the appellant’s favor, and having regard to the conduct of the
servants of the Company at Bombay, it came to the conclusion that
the parcel had been tampered with by the servants of the Company

while in transit.

”
intended in Section 10 of the
that the “ loss or injury
Railway Act was accidental loss or accidental injury and not loss

It held

or

inj

occasioned by the gross negligence

Company’s

servants.

had informed

It

or criminal acts of the

also held that, inasmuch

as the

appellant

the clerk of the nature of the contents of the box,

was the duty of the clerk to demand
rance, and that consequently

the extra

the non-acceptance

charge

it

for insu

of such charge
the provisions of
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would not protect the Company from liability if
On these grounds it decreed
Section 10 were otherwise applicable.
the claim with costs.

On appeal, the District Judge reversed the decree and dismissed
the suit.

Reading Section 10 of the Railway Act with the section imme
following, the Judge came to the conclusion that the

diately.

terms “loss or

injury” in

Section 10 could not receive the limited

adopted by the Court of First Instance, and that
in providing that no Railway Company should in any case be
answerable for loss or injury, the legislature intended to protect
construction

Railway Companies in respect of articles excepted from liability
for loss or injury however occasioned, unless the conditions of
He held that to affect a Railway
the section were fulﬁlled.
Company with liability in respect of such articles, not only must
notice be given of the nature and value of the contents, but an
increased charge

must be paid and accepted, and that

the notice were proved and

it

the value of the parcel, inasmuch
the ordinary charge

assuming

amounted to a formal declaration of
as

it

was admitted

had been paid, the plaintiff

no more than

was not entitled

to recover.

Exception is taken to the Judge’s rulings on the following
'
grounds :—
It is contended that there is nothing in the Act to discharge the
Company from liability when the loss or injury arises from the

criminal

2n

MADRAS seams.

vo'L. v.1

acts of their servants—Bradley v.

Waterkouse (1)—that
this Court, had done all that was

the plaintiff, the appellant in
necessary to entitle him to recover when he declared the value and
contents of the parcel ; and that the omission of the Railway

Company to demand an increased charge would not defeat the
right of the appellant to recover. Bc/zrcns v. The Great Northern
Railway Company.(2)
The cases cited by the appellant’s pleader were decided in
reference to the terms of the English Carrier-8’ Act, 11 Geo. IV

Will. IV, C

The provisions of that Act are, with some
variation, reproduced in the Indian Oarriers’ Act
of 1865, but
it is expressly declared in the Indian Oarrz'ers’ Act that nothing
therein contained shall affect the provisions of Sections 9, 10, and
and

1

68.

III

11 of the Railway Act, 1854.
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It

is apparent the Indian Legislature intended to place Railway
Companies in respect of their liability as carriers on a different

It would therefore be unsafe
footing from other common carriers.
to look to the decisions of English Courts on the Carriers’ Act for
assistance

in construing

the law regulating the

liability of Railway

on any point on which the language

Companies

of the enactments

is materially different.

A

of the Indian Carrz'crs’ Act and the Railway Act

comparison

discloses

several

important differences

Railway Companies

as carriers

the liability

between

and the liability of other common

carriers, and possibly some difference between the

liability of Rail
of Act X of 1870

way Companies constructed under the provisions
and the liability of other Railway Companies; but inasmuch
respondents’

of

as the

railway was not constructed under the Act of 1870, it

is unnecessary to decide the point.

The Indian

Oarm'ers’

Act presumes

the

liability of

general

common carriers for the safe conveyance and due delivery of goods
delivered to them to be carried

for hire.

Its

object

was to afford

the common carriers some protection and at the same time to declare

that the protection
from certain causes.

In

the case of certain

excepted articles,

(1) a

would not extend to loss or injury resulting

c. a P., 3I8.

it

articles

of value

Which

we

may

term

enacted that no common carrier should be liable

(2) s

n. a. N.

ace, 8.0.011 appeal 7

H. a N.,

m.

VBNKATA

my"
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Yunn
<usu
C.

Rurwn

for loss or damages to such articles when exceeding in value
unless

rupees,

Sovru Ixmsx
Co.

[voni v.

the

should

consignor

and value of the article

:

and

it

have

authorized

declared

common

the

100

nature

carriers,

after

giving public notice, to require payment for the risk undertaken.

In

the case of

articles

not excepted,

it

pronounced

common

carriers with certain exceptions incompetent to limit their liability
by public notice, but it authorized them to do so by special contract,
and having thus provided a certain measure of protection for com

it declared in Section

8 that

notwithstanding any
every common carrier should be

mon carriers,

thing therein before contained,
liable to the owner for loss of, or damage to, any property delivered
to such carrier to be carried,

where such loss should

have arisen

or criminal act of the carrier or any of his

from the negligence
agents or servants.
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The Railway Act of 1854 enacted that no Railway Company
should in any case be liable for loss of, or injury to, excepted articles,
unless the value and nature of the article had been declared by the
sender, and an increased charge for its safe conveyance should have
been accepted by some person specially authorized to enter into such
engagements on behalf of the Company,

of non-excepted
loss or

injury

declared

articles, it prevented-any

Section 10.

In

the case

limitation of liability for

either by private

the Company

notice or by express contract, but
liable for such loss or injury only when it

should have been caused by gross negligence or misconduct
part of their agents or servants.

on the

Contrasting the language of these
in regarding the

sections, we consider the Judge was warranted

“in any

”

in Section 10 as including the cases specially
ll—cases
where less results from gross negli
mentioned in Section
gence or criminal acts on the part of the agents or servants of the
term

case

Company—and that unless a person proves he has fulﬁlled the
conditions imposed on him by Section 10, he cannot recover for the
loss of excepted articles

although such loss may have been occa

sioned by a criminal act on the part of the servants or agents of
the Company.
Bradley v. Water-house

was decided in reference to provision of

Act analogous to that of Section 8, Indian
Carriers’ Act, in respect of the criminal acts of carriers’ servants,
but there is no such provision in the Railway Act to control the
the

English

Carriers’

operation of the 10th Section of that Act.

Unless then it can

be

MADRAS SERIES.
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shown that the appellant

213

has brought himself within the terms of

Section 10, he cannot recover.

Inasmuch as the section requires that to render a Company
liable an engagement must be made by an agent specially autho
rized, it appears to be left to the option of a Railway Company
whether it will undertake or decline the risk contemplated by the
We have no evidence that the respondents had exercised
their option and authorized their agents to enter into such engage
section.

ments.

Assuming they have done

so,

Is

the omission of the Com

suﬁcient answer to the suit ?
The terms of the English Carriers’ Act, Section 1, “unless " “ the
value and nature of such article * " shall have been declared * *' and
" ' be
such increased
sufﬁciently resemble the

pany to make an increased charge

charge

a

accepted,”

terms of Section 10 of the Railway Act to justify the appellant’s
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pleader in relying on the
Railway Company.

In that

case,

case

of Behrens v. The Great Northern
'

the sender of a valuable

picture 'had made the

although it had
given notice it would charge the extra rate authorized, did not
demand nor did the sender tender more than the ordinary rate;

declaration

required by the Act.

The Company,

and it was held there was nothing in the Statute which protected a
carrier from liability, if after a declaration had been made entitling
him to receive an increased rate, he chose to accept the goods to be
carried without making any demand for such increased rate or
requiring it to be either paid or promised.
Seeing that the authority to demand an enhanced

payment for

risk is an advantage conceded to the Company, which it is at liberty
to waive, we apprehend that, if other circumstances were proved
entitling the sender to recover, he would not be held to have lost
If it were shown a
his right by the omission of the Company.
Company had by the delegation of authority to its agents intimated
its willingness to enter into engagements for the risk attendant on
the carriage of excepted articles, and a sender had, with a view to
entitle himself to the beneﬁt of such an engagement, made the
required by the Act to an agent so authorized, and no

declaration

extra charge was demanded, we are not prepared to say that the
equitable. interpretation of the provisions adopted by the Court of
Exchequer and of the Exchequer Chamber would not be followed.

But

to establish the liability

of the Company,

it must be shown

Vnsmn

“in

agﬁislgf
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Vsmura-

“in
2122:2123?

[VOL. V.

that the sender made the declaration required by the Act.
sufﬁcient

that a consignor

It

is not

merely give an account to the

should

servants of the Company of the quantity and description of the

He

goods he delivers for carriage.

of the Act to do this in every
servant

appointed

is required by the 13th Section

is made by the
he desires to ﬁx the

case where a demand

to receive the goods.

If

Company with liability, he must make a declaration in such a
manner that it may be understood he invites an engagement on
the part of the Railway Company to undertake the special risk, and
is

willing to pay

the increased

charge.

Robinson v. The

South

Western Railway Company.(l)

It

is not provedin this case that the appellant intended to invite

the Company to enter into such an engagement.
to the station and delivered

it for

the nature or value of its contents.
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He took the box

without intimating
When the Booking Clerk pre

conveyance

sumably in the exercise of his powers under Section 13 inquired the

of the contents, the appellant furnished the information
We cannot hold that this constituted such a declaration
required.
nature

as

would have entitled the Company to make an extra charge, nor
to hold the Company responsible for the risk of

the appellant
conveyance.

On this ground, we afﬁrm the decree of the Lower Appellate
Court, and dismiss this appeal with costs.

APPELLATE CIVIL.
Before Mr. Justice Innes and Mr. Justice Muttuslimi Ayyar.
1882,

SADAGO'PAYYANGA'R

February 23.
March 2.

(anmr),

APPELLANT,

and

DORABAMI SASTRI
Registration—Bond—Interut

(DEFENDANT),

in land of

Rssronnssr.’

the value of Ra. IOU—Criterion.

The registration of a deed which d0es not necessarily create an interest in immer
ablc property of the value of Rs. 100 is not compulsory.
(1) 34 L.J.0.P., 234.
° S.A. 858 of 1881
against the decree of Anmachalam Ayyar, Subordinate Judge
of South Tanjore, reversing the decree of A. Anugragam Pillai, District Mﬁnsif of

Patuk6ta, dated August 16th, 1881.

von

MADRAS SERIES.

v.1

Dara/um

Sing]; v. Hanwanta

Kuar (I.L.R.,

(I.L.R.,

2A11.,

(I.L.R., l AIL,

40) dissented

from.

2 Bom., 353) and Nurasayya Chet“

215

274) and Rajpati Singh v. Ram Sukki

Nana bin Lakshman

v.

Ammt BabjS

v. Guruvappa 01mm (I.L.R.,

1

Mad,

Sanseom
v

Donisun.

380) approved.

A bond for Rs.

99-8-0 with interest at 12 per cent. per annum payable twelve months

after date by which immovable

property is hypothecated

to secure repayment

of the

debt need not be registered.

THE plaintiff

sued to recover from the defendant Rs. 138-8-9, prin

cipal and interest due upon a bond, dated 25th July 1877, for
Rs. 99-8-0 payable with interest at 12 per cent. per annum on 25th

July

1878.

Immovable

property

for the repayment

as security

was hypothecated

of the debt.

registered.

by the bond

The bond was not
'
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The Mﬁnsif decreed for the plaintiff, holding that the registra
tion of the bond was not compulsory.
Subrmnanya Pillai v. Kunjz'
Kone.(1)
On appeal the Subordinate Judge reversed the Mfmsif’s decree on
the ground that the registration was compulsory. Rajpati Singh v.
Ram Sukh-i Kuar.(2)
The plaintiff appealed to the High Court.
Parthasdrndz' Ayyangér for appellant.
Respondent

was not represented.

JJ

The Court (Innes and Muttusdmi Ag/yar,
.) delivered the
following judgment :—
INNES, .——This case is similar to that of Second Appeal 102
of 1880, which was referred by Mr. Justice Muttusa'mi Ayyar and

J

myself for the decision of the Full Bench with reference to the
conﬂicting rulings of this Court and the High Court of Bombay
with those of the High Court of Allahabad upon the question of
the registration value of instruments which, while reciting a consi
deration within 100 rupees, may eventually

operate to

property with a larger sum.
The case was heard by a Bench of three Judges of
present Chief Justice was one.

charge the

'

Qwhom the

The question referred was not, however, considered, as the Court
“that the terms ‘ I bind myself to pay within the

was of opinion

4th May

1876

Rs. 92 with interest at the rate of

pagoda per mensem
(1)

’

es.

9 pies per

left it open to the mortgagor to discharge the
482jof_1877:citcd
40.

(2) I.L.R.,72A11.,

I.L.R.,

1

ma,

380.

‘
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Samocn
U

Donau' m.

[VOL. V.

at any time he thought ﬁt before the day named.
The deed did not therefore necessarily create an interest in land of
incumbrance

the value of 100 rupees.”

This view,

if

to the present case,

applied

compulsorin

as one not

and

registrable,

document

classes the

it

to me that

appears

whether the principle enunciated in Darskan Singh v. Ha-nwanta (1)
be right or not, the rule laid down in Second Appeal 102 of 1880,

if

applied

the

to the particular case there dealt

same result.

before a certain

date

(and

with, must have had

the obligcr was not bound to

Though

if

pay

he exercised his option and did not

pay before that date, the amount chargeable upon the property
would be in excess of 100 rupees) he was not prevented from paying
the debt immediately.

I am inclined to concur

in the view taken by the Bombay High
v. Anant Babaji (2) which seems to

Court, in Ndmi bin Lakshman

with the view of the Calcutta High Court,
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have been in accordance

Robinee Debia. v. Shib Chanda Chatter/ea (3) upon the similar pro.
visions of the earlier Act of 1864, and of the late Chief Justice and

Mr. Justice Kindersleyin Narasayya

I

Chctti v. Guruvappa

agree in the opinions of the learned Judges

rule'which may necessitate
contingencies
registration,

is so inconvenient

the Legislature oculd have had

by the late Chief Justice

premt

interest should

of

a calculation

a value

dependent

that

it in

scarcely be supposed that

As

contemplation.

I

on

think “

expressed

the value of the
” the
amount for regis
determine

in that

always

it can

A

at the time of

not readily ascertainable

and often

Chetti.(4).

in that case.

case,

traﬁon purpcses, and, as the balance of authority preponderates on
‘_,_-¢-I
would
the side of the opinion of the High Com-1; of BOMNW’

I

reverse the decree of the Subordinate Judge and remand the suit
to him for re-trial of the second ground of appeal which he has

I/

not noticed.

~

The costs should be costs in the cause.
Mur'rvskm AYYAR, J.—I concur.

/

\

'-__'-—

(1)
(a)

1.1.3.,
15 W.R

1 A11.,274.
, ass.

(2)

I.L.R..

‘1
'2 Bom., 358.

(4)1.LB..,1Mad.,

380.

X
l
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APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, KL, Chief Justice,

and

Mr. Justice

Inn-es.

vtaARAGHAVA AYYANGAR

(DEFENDANT),

srPEwT,

and

VENKATAcHARYAR

Rnsronnmﬂ'

(PLAINTIFF),

Civil Procedure Code, Sections 244, 312, 294—816! byjudgment-deblor
ment-creditor and purchaser

A judgment-debtor
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of fraud

to set aside fraudulent

againatjudg

sale, barred.

who claims to have a sale of his land set aside on the ground

by the judgment-creditor, who procured a sale without advertise
ment and purchased the property without leave of the Court, is debarred from bring
ing a suit to set aside the sale, inasmuch as the question is one arising between the
committed

parties to the suit and relates to the execution of the decree within the meaning of
Section 244 of the Code of Civil Procedure, 1877.

THE plaintiff in this case having purchased
sale in execution

certain lands at a Court
Gade Rdu

of a decree held by him against one

a decree
alleged that one Dorasdmi Ayyar subsequently
against plaintiﬁ and Gade Rdu and assigned this decree to the
defendant, and that the land purchased by plaintiff had been frau
obtained

dulently

sold

and purchased

without any proclamation

by the

in execution of his decree.

defendant

The plaintiff sued to

set aside the sale on

account of fraud and

illegality.
The defendant pleaded that the suit was barred by Section
of the Code of Civil Procedure, 1877.

312

The Munsif dismissed the suit on this ground, but on appeal this
decision

was reversed and the suit remanded and

a decree passed

for the plaintiﬁ.
The District Court on appeal conﬁrmed this decree.
The defendant appealed to the High Court on the ground, inter

die, that
Code

the suit was barred under

Sections

244 and

312 of the

of Civil Procedure, 1877.

J

" S.A. 158 of 1881 against the decree of G. A. Parker, Acting District udge of
South Tanjore, conﬁrming the decree of S. A. Krishna Hill, District Munsii of
Valangiman, dated January 19th, 1881.
30
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Vi'mnl

exam

I.

Vanna-rs.

The Advocate-General (Hon. P. O’Sulh'van)
Rdu for the appellant.

[VOL. V.
Hon. Rama

and

BM-slzyam Ayyangdr for the respondent.

The Advocate-General.—-The Judge ﬁnds that there were some
irregularities. The defendant did not get leave to bid, and the
There was no loss caused.

attachment was not proclaimed.

The

parties being parties to the decree under which the sale took place

In

a separate suit would not lie even in a case of fraud.

Calcutta

under the old Code a separate suit for fraud was allowed, but
Rukbinee Bullub/z v. Brojormtb

Sirmr(l) all

matters

were

in

decided

in execution proceedings.
Ayyangdr.—The District Judge ﬁnds there was a
fraudulent suppression of notice of sale. He does not set aside the
Bhdsbyam

sale on the mere ground that no leave was given.

nothing to do with the matter
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Amendment Act

Court to
leave.

XII of 1879

as

the sale took

Section 244 has
place before

the

was passed, which gave power to the
purchased without

set aside the sale when the decree-holder

The judgment-debtor could bring

a suit to set aside a sale

on the ground of the judgment-creditor having bought without
leave.

C.J.—How

(Turner,

can

you

the

escape

express words

of

Section 244 F)

The purchaser is not
on that point.

It

a

“party.”

There is

a conﬂict

of decisions

is an accident that the purchaser is also a party

That does not prevent the j udgment-debtor suing to
If a pur
set aside the sale on the ground of fraud, Section 294.
within
the
chaser is a “party”
won’t
meaning of Section 244,
to the

suit.

contend further.

He

I

It

is the same person.

is like the case of an

executor.

C.J.—That

is the case of

a different

right.)
The Advocate-General—The case quoted is an authority for the
”
“
party within Section 244.
proposition that a purchaser is a
('l‘urner,

person’s

(Turner, C.J.—The plaintiff might possibly have claimed dam
ages in a Civil suit.)
The judgment of the Cow-t (Turner,

CL,

and Innes,

J.)

was

delivered by
TURNER,

C.J.—In

order to put a limit

(1)

I.L.R.,

5 0.11., 308.

to litigation

and

to

MADRAS SERIES.

VOL. V.]
prevent

one

suit

growing out of another

enacted that all questions between

219

the Legislature

has

the parties to the suit in which

a decree is passed and relating to the execution, discharge, or satis
faction of the decree shall be determined by order of the Court
executing the decree and not by separate suit. The plaintiff, a
judgment-debtor in Original Suit No. 88 of 1872, brought the
suit now before the Court on appeal, against the defendant,
in Original Suit No. 104 of 1876, who had
purchased certain land in execution of the decree, to have it
declared that the sale is void, the decree-holder having in fraud
the decree-holder

procured

the sale to be made without due

advertisement.

It

is

party to the suit and a stranger the pro
visions of Section 312 would not debar the person aggrieved from
admitted that between
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instituting

a suit

if

a

he could establish that a material error in the

publication or conduct of the sale had its origin not in mere irregu
larity but in fraud ; but in the case before the Court, the parties
were

parties to the suit in which the decree was passed, the sale

was held in the course of execution,

and the question whether the

sale can be impugned on any ground appears to us to be a question
relating to the execution of the decree, and, therefore, a question
If
which the parties are prohibited from raising by separate suit.

the suit had been a suit to recover

damages for the alleged fraud,

we are not prepared to say it could not have been maintained; but
the object of this suit is to set aside a proceeding had in execution,
to wit, the sale, and as between the parties to the suit the Court
executing the decree is the only Court by which this relief can be

granted. On this ground we allow the appeal, reverse the decrees
of the Courts below, and dismiss the suit; but, seeing that the
appellant has proved grave irregularity, we would order each party
If, as the Judge states, the decree-holder
to hear his own costs.
purchased without having obtained leave to bid, the Court cxecut

ing

the decree would on that ground be bound

void.

to declare the sale

QVI’RAM
Guava
1'.

stxan.

[VOL. V.
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CIVIL.

APPELLATE
Before

Mr. Justice

Mr. Justice Muttusdmi Ayyar.

Kinder-slay and

RAMASAMI CHETTI (Dmxnm), ArPanN-r,

1882.
19.

'

April

'

and

o

RAMASAMI CHETTI sxn
Stamp Act, Sections 34-44—0111

also-man
Procedure

rejected, admitted on appeal—Ogection

~

(PLAINTIFFS),
Code, Section

Rssroxnmf

ﬁiS—H'z'ndi

unstamprd,

on second appral dimllowed.

against drawer upon a hdndi drawn in British India upon a per
The hundi was not stamped when drawn. Objection taken to its
the Mfmsif, but plaintiff was
admission in evidence by defendant was allowed by
The suit was
consideration.
original
the
due
upon
amount
for
the
permitted to sue
the District
was
appeal
Upon
proved.
no
consideration
that
the
ground
on
Suit by payee

son at Columbo.
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dismissed

to operate
Judge held that the hiindi did not require a stamp as it was not intended
in British India and admitted the hﬁndi in evidence as a business letter admitting
responsibility and found that there was consideration.
Hold upon second appeal that the hﬁndi having been admitted in evidence, though
_

wnmry

to law, by the District Judge. no objection could be taken to the decree

in

second appeal upon that account.

suit upon a hundi drawn by the defendant in British
India upon his agent at Columbo in favor of plaintiff’s ﬁrm.
The defendant admitted the execution of the hundi, but objected

THIS was

a

to the suit being brought upon

it

as the

hﬁndi was unstamped

when drawn, and the subsequent afﬁxing of a one anna receipt
Defendant also
stamp by the plaintiﬁ did not render it valid.
pleaded want of consideration.
The Mi'insif held that the himdi was not admissible in evidence—
The Indian Stamp Act, 1879, Section 34,—as it was not stamped
when drawn, and Section 44 did not apply, but allowed the plain
to give evidence of the consideration on the authority of Golap
Chand Murmur-re v. T/mkzlrani MobokomnKooaree(1) as the amended

tiff

plaint sufﬁciently
there was

‘

set

forth the consideration.

no consideration

for the document

The Mi'msif found
sued on

’

and dis

missed the suit.

On appeal the District Judge held that the hﬁndi was not in
tended to have any effect in British India and consequently was not
* S.A. 747 of 1881 against the decree of C. W. W. Martin, Acting District Judge
Mﬁnsjj
of Madurai, reversing the decree of P. Krishnasami Chcttiyar, Acting District
1881.
20th,
dated
August
Paramakudi,
of

(l) I.L.R.,

3

0a.,

314.
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subject to British Indian ﬁscal law.

The District Judge admitted
the hundi, found that there was consideration, and decreed for the
'
plaintiff.
The defendant appealed to the High Court on the ground, inter
alia, that the hi'indi was wrongly admitted in evidence.
Rdnuichandra

Ra'u Saheb for appellant.

Bbdslzymn Ayyanga'r for respondent.

The judgment of the Court (Kindersley

JJ

and Mutlusdmi Ayyur,

.) was delivered by

J .—This

suit has been brought upon a hi'indi drawn
by the defendant on his ﬁrm at Columbo. In the Courts below the
KINnEasLEY,

objection was taken that the hﬁndi, which was never presented for
payment, was not stamped until long after the date on which it
The Acting District Judge was of opinion that, as
the hundi was payable at Colmnbo, which is not in Brz'lz'sh India, it
did not require a stamp. He, therefore, admitted the hﬁndi in
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was drawn.

evidence and based his judgment upon it.

If

the point were properly before us, we should

be unable

to

Section 16 of the
concur in the opinion of the District Judge.
that
all
instruments chargeable with duty and
Stamp Act shows
executed in British India ought to be stamped, either before or at

the time of their execution.

But

the document

mitted in evidence

by the District

Section 34, Clause

3

having been ad

Judge, we are precluded by
of the Stamp Act from allowing it to be

in question now. The objection is not one affecting the
merits of the decision ; and, therefore, under Section 578 of the
Civil Procedure Code, we are prohibited from entertaining it.
called

The hﬁndi having been admitted, the only remaining objection
is that it was not supported by any consideration, but was drawn
merely for the accommodation of the second plaintiff. But this suit
appears to have been brought by the ﬁrst plaintiff in the style of
; it has been regarded by the Judge as a suit on
and no objection to that view has been taken in
the
ﬁrm,
of
behalf
this second appeal. Then as between the plaintiﬁs’ ﬁrm and the
defendant, it appears that money was paid by the ﬁrm to the

the plaintiffs’ ﬁrm

defendant

at his request

;

and that was sufﬁcient consideration

for

the hi'indi, which was drawn in favor of the ﬁrm.
These were the only points argued on second appeal

;

and, for the

reasons already given, we must dismiss this second appeal with costs.

Rbu'shn
U.

Bindsle
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APPELLATE

[VOL. V.

CIVIL—FULL BENCH.

J

Sir Charles A. Turner, KL, Chief usticc, Mr. Justice Innes,
Mr. Justice Kermm, Mr. Justice Kindcrsley, and Mr. Justice

Before

Mttlusdmi Ayyar.

PONNUSAMI CHETTI

1882.

May 5.

(RESPONDENT),

Psrr'rromm,

and

KRISHNA AYYAN
Madras Regulation

IV of lSlG—Subordinalz'

A Subordinate Judge

has

jurisdiction

Section 35, of Madras Regulation
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Ponnusa'mi

ONE

Pillai

Krishna

(Parn‘romza),

IV

Resroxnnxr.*

Judge has jurisdiction of Zila Judge.

to entertain a complaint under Clause 1,

of 1816.

v. Pachai(1) overruled.

Ayyan,

defendant

in

a suit before

the

Village

Mﬁnsif of

Sal/zangu-di Vattam, Maydccram Taluk, presented a peti
tion under Section 35 of Madras Regulation IV of 1816 to the

Subordinate Judge of Tanjore at Negapntam complaining that the
Village Mﬁnsif had illegally arrested and imprisoned him and had
levied more than the decree amount from him, and prayed that the
Village Mﬁnsif might be ordered to pay him compensation.
The Subordinate Judge awarded compensation to the petitioner.
The Village Mi'msif thereupon applied to the High Court under
Section 622 of the Code of Civil Procedure to set aside this order
on the ground, inter alia, that the Subordinate

jurisdiction.
The question was referred

Judge

for the decision of a

acted without

Full Bench

as

the decision in Ponnusa'nu' Pillru' v. Pac/mi(l) was questioned.
Sandi-am, Sdslrg/m' for petitioner.
Respondent

was not represented.

The judgment of the Full Bench (Turner, C.J., Innes, Kcrnan,
, and Multusdmi A yyur,
.) was delivered by

JJ

Ii'z'mlerslc

TURNER, C-J.—The point of law raised in this petition is one
on which we arrive at a conclusion not without some hesitation.
" C.M.P. 129 of 1881 against the order cf R. Vusudcva
Judge of Negapetam, dated December 14th, 1880.
(1)

I.L.R.,

2

Mad,

336.

lliiu. Subordinate
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The power conferred on the then existing Zila Courts by Madras
of 1802 was, on the abolition of those Courts,
Regulation

III

by Act VII of 1843 to the Subordinate
Principal Sadr Amins appointed under Regulations
of 1827.
VIIland

transferred

VIII

Poxuushn

ngmb

Judges and

I and II and

Judges appointed under The Madras Civil Courts’
Act, 1873, are empowered by that Act to exercise jurisdiction in all
Subordinate

suits and proceedings of a civil nature.-

These terms appear sufﬁ

ciently large to confer on them not only the general jurisdiction
but also any special jurisdiction which had theretofore been exer
cised by the Subordinate Judges and Principal Sadr Amins whom

they superseded, and which, at the time of the passing of the Civil
The remedy was not taken away,
Courts’ Act, was still subsisting.
and it is reasonable to infer an intention that the jurisdiction
should be administered by the same class of Courts as had thereto
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fcre exercised it.
The objection that the Subordinate Judge had no jurisdiction
to entertain the complaint is unsustainable, and we cannot question
the propriety of his order on the merits, there being evidence to
support it.

We

must, therefore, reject this application

APPELLATE CIVIL.
Before

Mr. Justice

lanes and

RAVI VARMA RAJA

Mr. Justice M utl'usdmi
REBPONDENT),

(FIRST

Ayya-r.
1881:

APPELLANT m 216

@1881,

NARAYANA BHATTA
DENTS),

AND

morass (Sscoun
m 206 or

APPELLANTS

AND Trmm

Rssrcu

1881,

and

YADAYIL KOMAN

am)

morass

(Psrrrrouass), Rnsrounrurs.*

Civil Procedure Code, 1877, Section 234—Hindzifathcr’s share—Karnarrm's interest in
family property—Not assets.

In

a suit by the

trustees

to remove

the

defendant

from the management

certain temples a decree for mesnc proﬁts was passed against the defendant
the Kamavan of a Malabar Tarwad.

'

C.M.A. 206-216 of 1881 against the order of
South Canara, dated December 2lst, 1880.

J.

of

who was

W. Best, District Judge of

Rm

Vanna
’U.

Koxax.
N .(ninxs
U.

Kow.

[VOL. V.
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Held that the Tarwad property in the hands of the deceased defendant’s successor
assets of the deceased in the hands of his successor liable to satisfy the

was not

decree under Section

234 of the Code

of Civil

Procedure,

1877.

The share of a deceased father in an undivided Hindﬁ family passes by survivor
ship to the sons and is not assets in their hands to satisfy a decree against the father
under Section 234 of the Code of Civil Procedure,

IN

1877.

execution of the decree of the District Court of South

in suit

5

of 1876 the decree-holder

applied

Canara

to the Court to levy

the amount due under the decree from the estates of the ﬁrst

third defendants

(deceased)

and

which had come to the hands of ﬁrst

respondent, the successor of the ﬁrst defendant,

and second and

third respondents, the sons of the second defendant

in the suit,

respectively.

The District Judge granted the application on the ground that
suit 5 of 1876 for the beneﬁt of his
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the ﬁrst defendant defended

family of which he was Karnavan, and that the second and third
respondents as sons of the third defendant in the suit were
for mesne proﬁts decreed against their father to the

responsible

extent of his share in the family property

>

at least.

Appeals to the High Court against this order were presented on
behalf of the ﬁrst and of the second and third respondents
respectively.

Mr.

Wedderburn for the appellant

(ﬁrst respondent)

in C.M.A.

216 of 1881.

Rdu

for appellants
respondents) in C.M.A. 206 of 1881.
Ragundthayyar for the respondents.
Rdmackandm

Saheb

(second

and

The Judgment of the Court (Innes and Muttusdmi Ayg/ar,

third

JJ

was delivered by

Isms,

J .—The

suit

was brought to remove ﬁrst defendant
of certain temples to which he had been
appointed manager by fourth, ﬁfth, and sixth defendants and to
the management of which plaintiffs claimed an hereditary right.

from the management

The other members of ﬁrst defendant’s

family were not made

parties, nor was there any indication that ﬁrst defendant was sued
in any other than his individual capacity for what was his single
act of assuming

management

of the temples under the authority

of the fourth, ﬁfth, and sixth defendants.

The

contains

nothing from which it can be inferred that
it was intended to render any member of ﬁrst defendant’s family
decree
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but himself liable, and the appellant as representative of the ﬁrst Bur Vsmu
'
defendant can only be held liable to satisfy the decree to the
Koz‘m
extent of any assets of ﬁrst defendant that have come to his hands
“1;! A
and not been properly accounted for.

The interest

possessed

by

ﬁrst defendant in his lifetime in the family property survived to
the other members of the family, and does not enure as assets of
the deceased

in

the hands of the appellant.

reverse that part of the order of the District

We must, therefore,
Judge which makes

appellant liable to satisfy the judgment-debt of the deceased from
the Tarwad property.
The appellant will have the costs of this application.
We see no objection to the issue of execution against the second
and third respondents as representatives of third defendant to the
extent of any assets of third defendant that may be found to have
been taken possession of by them and not duly accounted for.

But

of the District Judge is wrong in making the second
and third respondents liable in respect of the share in the family
In accordance
property which the deceased had in his lifetime.
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the order

with the course of decisions, this share survived to the coparceners
and is not liable to be treated as assets of the deceased.
The question whether second and third respondents may or
may not be made liable in another proceeding to-discharge the
judgment-debt of their father is quite distinct from their liability
as representatives.

We
and

reverse

with costs the order in

third respondents

so

liable to discharge

far as it renders

second

the debt of the third

defendant from what was during his lifetime his share in the family

property.

It

appears also from the decree that the third defendant

not made liable for costs of plaintiffs in the suit.
the Judge in this respect also will be reversed.

was

The order of

81

N

Roz-m '
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APPELLATE
Before

Mr. Justice

CIVIL.

and Mr. Justice Muttusdmi

Kinder-sky

J

SRI'NIVASA RAU SAHE’B,

1880.

aer' nna’a

January 8.

APPELLANT,

1882.
April 15.

and

(Dmunmrs),
A right

Ayyar.

or Anm' (PLAINTIFF),

THE SECRETARY OF STATE FOR INDIA
Easement by prescription,

[VOL. V.

.uvn orrnsns

Rasronnnu'rs.*

by grant presumed from long user.

the uninterrupted ﬂow of water along a deﬁned

of others may exist independently of the provisions of Section

channel over the lands
27 of Limitation

Act,
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1871.

When such a right is claimed as a hereditary and customary right, and evidence
is given in support of long user, such evidence may be suﬂicient to justify the
Court in presuming a grant of the easement, and a Court is not justiﬁed in dismiss
ing the suit on the ground that there had been no user by the plaintiff within two
years prior to suit.

THE

facts of this case appear sufficiently

for the purpose of this

report from the judgment of the Court (Kindcrsley and Muttusafmi
Agyar,
.) , which was delivered by Kindersley, J.
Mr. Johnstone for appellant.

JJ

The Acting Government
respondent.
JUDGMENT

:-This

was

Pleader
a suit to

Powell) for the

ﬁrst

establish the plaintiff’s right

to carry through a channel called Thane Madai the rain-water

fall

ing on a portion of the hill called Thane Madai to the Periyeri
tank in the village of Devakzlmiram, and to recover Rs. 10, being
the cost of closing two breaches made by the defendants on the
The hill in question lies in the
eastern bank of that channel.

limits of the villages of Devakzpziram, belonging to the plaintiff, and
of Kalkamipadi and Tuchampadi, belonging to Government, and
the channel takes its rise in that part of the hill which is situated
within the limits of the Devakz'pzlram, and runs from a distance of
30 or 40 yards from its source, and until it enters Denali-Wham
villages of Kalkaraipadi and
again, through the Government

'

Second Appeal 685 of 1878 against the decree of C. G. Plumer, District Judge
of North Arcot, conﬁrming the decree of A. Narayanasémi N ayudu, District Mansif
of Ami, dated 25th September 1878.
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was alleged by the plaintiﬂ that his ancestors had

exercised the right of taking water through the channel in question
from time immemorial

;

that that part of Thom Madai channel which

lay in the limits of Devakipziram was entered in

supplying channel No. 10; that on the 22nd April 1826 and
the 29th July 1828 the second defendant’s father and the ninth
acknowledging
that the said channel and the water ﬂowing through it belonged
executed agreements

to the village of Devakipziram ; that since 1870 the defendants 2
to 16 had opened the bank of the channel and had taken water to
the Kalkaraipadi and Tuc/mmpadi tanks.

The defendants denied that the plaintiff’s ancestors enjoyed the
right of taking water through the Thane Madm' channel from time
immemorial

or for any shorter time.

The ﬁrst defendant

stated
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that the channel claimed by the plaintiff, from its head to boundary
stone No. 5, was on Government land

;

that the right

set up was

the nature of an easement; that the agreements alleged
been entered

into by former

in

to have

village ofﬁcers could not, even if
; and that the claim was

genuine, affect the rights of Government
barred by lapse of time.

The District Munsif held that the suit was governed by Article
146 and not by Articles 31 and 32 of the Second Schedule of Act

IX

of 1871, and therefore not barred by limitation

;

but dismissed

it

on the ground that the documents relied on by the plaintiﬁ in
his plaint were not genuine; that the plaintiff had failed to prove
immemorial enjoyment; and that such enjoyment as his ancestors

had was clandestine and collusive

as against

Government.

The District Judge, referring to the 27th Section of Act

IX of

1871, the Limitation Act which was in force at the time at which

this suit was brought, dismissed the suit because it was a suit to
establish a right in the nature of an easement, and there had been
no user for the two years next preceding the institution of the suit.

On

second appeal

it

has been contended that the suit was not

barred, the suit not having been based upon the statute.

The plaintiff in his plaint, after describing the manner in which
the water used to ﬂow through the channel in question to his
“
village of Derakipziram, alleges : To this the plaintiff has long had
The plaintiff adduced evi
an hereditary and customary right.”
dence

in support

J‘o‘xmi“

Sssesrgggzlf"
the survey account
1mm.

as

and tenth defendants’ uncle

AB“

of this allegation, which the District Munsif did not

I
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Aazn‘

J sei'anh
U

Sloan-mar or
Srna ron

Imus.
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The District Judge has expressed no opinion on this part
of the case; and we think that it deserves further consideration.

believe.

If

shows that the plaintiff’s ancestors have enjoyed

the evidence

the use of the water

of

ﬂowing through the channel to their village
for a very long time as of right, and with the

Devake'pu’ram

of the local ofﬁcers of Government, it may be that,
having regard to all the facts established, the Court might fairly
knowledge

presume a grant to the ancestors of the plaintiff by virtue of which
the plaintiff may have inherited a right to the easement indepen

IX

dently of Act

of 1871.

That such

a

right may in certain

circumstances exist independently of the statute was shown by the
decision of the

Judicial

Committee

of the Privy Council in the

case

of water through a certain channel, which had its course through
the defendant’s land, to his mehal; and he complained of certain
openings and obstructions

made by the defendants

of Calcutta understood
openings
before

and

the

Subordinate

to ﬁnd that

had been made more than

obstructions

the suit

Judge

in the channel
The High Com't

by which his supply of water had been reduced.

those

two years

was brought, and on this ground the suit was

dismissed, the Court observing that the plaintiff, in order to obtain
relief in respect of the infringement of his easement, must come
into Court within two years from the time at which such infringe

But that

by the Judicial
Committee; their Lordships holding that, even assuming that the
obstructions had existed for more than two, but less than twenty

ment took place.

decision was reversed

years, no provision of the Statute of Limitations

plaintiff’s right to recover.
IX of 1871 contained two
nature distinct; one

interfeer with

the

Their Lordships pointed out that Act
sets of provisions, which were in their

relating to the limitation of suits, the other

enacting a mode of acquiring ownership
ment.

by possession or enjoy
They held that the object of this last-mentioned part of

of rights of
this description, but that the statute was remedial, and neither
A man might acquire a title under
prohibitory nor exhaustive.
but
did not exclude or interfere with other titles and modes

(1)

L.R.,

7

it

the statute was to make more easy the establishment

it,
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of Maharam' Rajroop Kocr v. Syed Abdul Hoseein.(l)
In that case
the plaintiﬁ, a landowner, claimed a right to the uninterrupted ﬂow

I.A.,

24o.
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And their Lordships thought

of acquiring easements.

that case there was abundant

that in

Arrxr'

J scx'rws'n

the facts found for

evidence upon

presuming the existence of a grant at some distant
held that that being an artiﬁcial watercourse

It

time.

constructed

v.

was Sacaarsar or
S'rs'ra roa

Isms.

on the

land of another man at a distant period, and enjoyed down to the
and his

complained of by the plaintiff

time of the obstructions

ancestors, any Court which had to deal with the subject

might,

and, indeed, ought to refer such a long enjoyment to a legal origin,
and under the circumstances

to presume a grant or an agreement

between the twoowners.

\Ve are not to be understood

as deciding

that similar circum

But the plaintiff in his plaint has
right ,- and we think that the suit has
been erroneously dealt with as if it had been brought under Act
IX of 1871. The decree of the District Judge must therefore be

stances exist in the present case.
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not claimed any statutory

reversed, and the appeal

for disposal

must be remanded

on its

merits.

The costs will abide and follow the event and will be provided
for in the ﬁnal decree.

ch'orc

Mr.

J

APPELLATE C-IVIL.

uslicc lanes and Mr. Justice Zlqu‘luaimi Ayyar.

KmsHNAMAoHARI (Primer),

l 88 l .
September 22.
November 14.

APPELLANT,

and

GANGARAU REDDI (Darnsnsnr), Rasrosnnsr.*
Rent Act, Section 9--Landkolder—Purchaser

of four

shares in a Sbrotriyam village

not entitled to mforce acceptance ofpatté.
“Whom the holders

of shares

in a Shrotriyam village have not received

or agreed

from the tenants according to their shares, the several
one landholder under the Rent Act and one sharer is not

to receive the rent separately
shareholders

constitute

entitled to enforce acceptance of a patté by the tenants in respect of the proportionate
rent payable to him.

Tm: plaintiﬁ having

bought four of seven shares of a Shrctriyam

village at a Court sale, tendered pattas to the defendant

for four

sevenths of the rent due by him on his holding, and brought this

'

S.A. 1 of 1881 against the decree of A. L. Lister, Acting District Judge of
Chingleput, conﬁrming the decision of W. A. Happell, Acting Sub-Collector of
Chingleput, dated November 8th, 1880.

‘
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Section 9 of the

suit to enforce the acceptance of the patta under

Kmsumxa
"
Gaxoauan.

Rent Act, 1865.

The defendant objected that he was not bound to accept a patta
unless tendered by the whole of the Shrotriyamdars.
The suit was dismissed on this ground by the Sub-Collector, who
held that the plaintiff was not a landholder,

but only four-sevenths

of a landholder.

.

On appeal the District Judge conﬁrmed this decision.
The plaintiff appealed to the High Court on the ground that
he was a landholder under the Rent Act, and that as his claim was
not for a partition of the defendant’s

of the mélvaram

lands, but for four-sevenths

of the lands, the other Shrotriyamdars

produce

were not necessary parties to the suit.
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Mr.

for appellant.

Submnm-nyam

Carr and Parthasdradi Ayyanga'r for respondents.
The Court (Ivmes and Muttu-stimi Ayyar, JJ.) delivered

the

following
JUDGMENT

:—It

appears that the defendant

has

to plaintiff’s predecessors in title and to the other

not paid rent

Shrotriyamdars

separately in respect of the interest of each in the Shrotriyam, nor
does

it

appear that the Shrotriyamdars have agreed among them

selves to receive the

mélvéram

several Shrotriyamdars constitute

separately.

We think that the

one single landholder,

of them is not entitled under the circumstances

and

one

to enforce accept

ance of a separate patta.

APPELLATE
Before
1881.
December

Sir

CRIMINAL.

A. Turner, KL, Chief Justice,
lllr. Justice Irmes.

Charles

and

THE QUEEN

0.

against

1882.

PUKKELLA KRISHNAMA

May 4.

Village Magistrate—Jurisdiction—Power

AND ornnas.*
to issue summons.

A

Village Magistrate has authority to issue a summons to persons within, but not
without, the local area of his jurisdiction whose attendance may be required in cases
which he is empowered to try.
4' Revision Case 138 of 1881,
referred by the District Magistrate of Ganjam, under
Section 296 of the Code of Criminal Procedure.
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case

semis.

MADRAS

231

for the orders of the High Court under

was referred

Section 296 of

the Code of Criminal Procedure by the District
of
Gmy'am on the ground that the conviction was illegal.
Magistrate

The accused, villagers of
Magistrate of Bmy'apzidu

Patzlvunnapzir,

were charged by the Village

with having disobeyed a written order

served on them in their own village, requiring them to appear
before him to answer a complaint

of having caught, beaten, and

taken away a stick (value 4 annas) from a resident of Bmy'apa’du.
The accused being convicted under Section 176, Indian Penal
Code, received a sentence
class

of imprisonment

and ﬁne from the Second;

Magistrate of Itchapzir.

Counsel were not instructed.

The Court (Turner, C.J., and Imws,
JUDGMENT :—The

complaint
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they were not serious, the Village
hurt and theft were so combined

Until

robbery.

he could

delivered the following
offences with which,

if

Magistrate had jurisdiction to
It was not averred that the

deal, viz., hurt followed by theft.
theft

J.)

disclosed

as to constitute

the Magistrate

the offence of

had inquired into the case

not have determined whether the offences were or were

not petty, and for the reason that the complainant

had elected the

tribunal, it might be assumed, until the contrary was proved, the
offences were not serious.

The conviction

for disobedience

to the summons cannot be set

It

is a more difficult question
The
whether a Village Magistrate has power to issue a summons.
Regulation conferring on the Village Mfmsif jurisdiction in
aside on the ground suggested.

criminal
monses.

cases does not

We

have,

give

him expressly power to issue sum

however,

no

doubt

that

he has authority

incidental to his jurisdiction to issue a summons, whether written
or oral, to persons within the local area of his jurisdiction whose
attendance may be required in cases which he is empowered to try.
hold that he has power to issue
summonses to persons who may be outside that area, and on this
ground we must hold the conviction invalid. It is accordingly
We are at the

-

same time unable to

quashed, and the ﬁnes,
Ordered accordingly.

if

paid,

will

be returned.

Tm: Quasx
U.

Ksrsumua.
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APPELLATE

[VOL. V.

CIVIL—FULL BENCH.

Sir Charles A. Turner, KL, Chief Justice, Mr. Justice Innea,
ustice Kindereley, and Mr. Justice
Mr. Justice Kernan, Mr.

J

Before

M uttusrimi Ayg/ar.

KARiiATAKA HANUMANTHA (Parrriomm), Arrausxr,

are
7Missal-

and

-——————

ANDUKCRI HANUMAYYA

AND ornnns

(Basroxnnxrs), Rnsrox

naurs.*
Hindu Law—Civil

Procedure

Code, Section 234—Ezecution

of

money decree against

father against sons qud representatines—Survivors):ip—Attachment.

In

an undivided Hindu family, although the interests
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estate are liable

to satisfy the

the father who has not attached

the ancestral

cannot execute the decree against

the ancestral

representatives
cedure,

1877.

of the judgment-debtor
Zamindér

of the sons in the ancestral

father’s debt, the holder of a money decree against
estate before

the death

of the father

property as assets in the hands of the

under Section 234 of the Code of Civil Pro
Alwar Ayyangdr (I.L.R., 3 Mai, 42)

of Sioagiri v.

followed.

an.

respondents (minors) and their father constituted an undivided
Hindu family in 1873, when the appellant obtained a decree
against the father

for the payment

of a certain

sum of money.

The father having died, the appellant applied to the Court to exe
cute the decree against the respondents as representatives of the
judgment-debtor under Section 234 of the Code of Civil Procedure.
The Munsif held that the family property of the deceased judg
ment-debtor

passed into the hands

of the respondents by survivor

ship, and that there was nothing left in the respondents’ hands as

for payment of the father’s debt.
was rejected by the Munsif and the order was
conﬁrmed by the District Judge on appeal.
assets

The application

A

second appeal was preferred to the

High Court

on the grounds

(1) that the decree having been passed against the father, who
was managing member of the family, was binding on

all its members

;

* C.M.S.A. 312 of 1881 against the order of E. C. G. Thomas, District Judge of
Vizagapatam, conﬁrming the order of M. B. Sundara R‘u, District Mansif of Vizsga
patam, dated January 8th, 1881.
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(2) that the respondents having inherited the share of the Haxuxanru
ancestral property of the father are liable to satisfy the HAWKQAHL
decree;
(3) that the respondents
father’s debts.

are legally

bound

to

their

pay

'

The same question having been decided in Zaminddr of Sit-ag-iri v.
Alwar Ayyangtir,(1) and the correctness of that decision being
doubted, this case was referred to a

Turner,

CJ.

Full Bench for

decision by

Hon. Rdmd Rdu for appellant—If the family had been one of
it would have been different.
The sons are under a legal

brothers

obligation to pay the father’s debt, and by the death of their father
their interest is enlarged.
(Innes,

J .—The question is whether
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The father’s share is

assets

you can execute the decree?)
in the sons’ hands.
Udanim Sitardm

v. Rd'nu Prinduji.(2)

(Turner,

C.J.—In that case

there

was attachment

before

the

The Court laid its hand on the property.)
for respondents—The sons have had no

father’s death.

Mr. Spring Branson

opportunity to prove the nature of the debt. Deendyal Lal v.
Jugdeep Nara-in Stan-911(3) decides that the son is not liable in such
a case.

(Innes, J.—The argument is that the father’s share is assets in
There is no differ
the sons’ hands, and, in fact, all the property.)
ence between

matter

a family of brothers

of survivorship.

and of father

and

sons

in the

Narsz'nblmt bin Ba'pub/mt v. Chendpa'

bin

Ningapa. (4)
-.
The judgment of the Full Bench (Turner, C.J., Inues, Kerﬂan,
Kimiersley, and Muttusdmi A yyar,
.) was delivered by

JJ

TURNER, C.J.—The 234th Section of the Code provides that the
representatives of a deceased judgment-debtor may be made parties
to proceedings

in execution and declares that they shall be liable

only to the extent of the property of the deceased which may come
to their hands,

&c.

The interest

of the father

in the ancestral

property had not been attached in his lifetime and brought under
of the decree.
It there

the control of the Court for the satisfaction

(1) 1.1..a.,
L.R., 4

(a)

emu,
I.A.,

42.

247.

_

(2),11"B0.a.c.a.,
(4)

I.L.R.,

7a.

2 30111.,479.

32

a
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Hmumm

fore passed, on his death, to his sons by survivorship and ceased to

MULYYA-

be his Property'

There is no difference in this respect between the right of a father
and of any other coparcener Sumj Bunsi Koer v Shea Pros/lad
Sing/2,0) and although it has been ruled that the interests of the
sons in ancestral

estate are liable to satisfy

liability

attach

does not

a father’s

debt, this

to the property in their hands

in their

To

enforce

Udardm

deubkat

Pdnduji, (3) Nursing Bkat bin
bin Ningapa.(4)

v. Okemipri

The appeal

must have recourse to separate

the decree-holder
v.

Sitdra'm

is

suit.

Ra'nu

dismissed with costs.

APPELLATE CIVIL—FULL BENCH.

'

Before

Sir

Charles

A. Turner, 1a., Chief Justice, Mr. Justice

Innes, Mr. Justice Kernan, Mr. Justice Kindersley,
Mr. Justice Muttusdmi Ayyar.

KARPAKAMBAL AMMAL

1m.
March“.

(Parrrronsn),

and

APPELmsr,

and

May 6.

GANAPATHI SUBBAYYAN

AND
woman (Rssrommnrs),
Rnsrosnsxrs.*
_

A

decree for maintenance

made by him to
death

assets taken.

against a Hindu

the decree-holder

judgmtnt-dcblor to the

of

fur, executed against ions
extent

of

Hindli Law—Maintmanu—Decru

directing an annual payment to be
after the

during her lifetime can be executed

of the judgment-debtor against his sons to the extent of the assets of the

deceased taken by them,

but such assets do not include the share of the father in the

family propcrty.

IN suit
a

352 of 1867 in the District Mﬁnsif’s Court of Kumbakénam

decree was passed by consent, according

the defendant

to the terms of which

was bound to pay Rs. 36 per annum to the plaintiﬁ

(l) L.R.,

88.

(2)

of South Tanjore, modifying the order of
Kumbak6nam, dated August 10th, 1881.

S.

'

I.A.,

(a) 11 B0. 110.11., 76.
G.M.S.A. 622 of 1881 against the order of G.

(4)

I.L,R.‘,
1.L.R.,

2 3

for maintenance during her life.
The defendant having died, the plaintiff sought to recover arrears
of maintenance which fell due both before and after the defendant’s
6
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it,

representative character Zaminda'r qf Sivagiri v. Alwar Ayyangdr.(2)

Mai,

42.

30111., 479.

A. Parker, Acting District Judge
Ramasémi Mudalyar, District Mﬁnsif of
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death by executing the decree against the defendant’s

sons as his

Kunm
ELL

representatives.

0.

Susanna.
The sons objected, but the Munsif overruled their objections.
On appeal the District Judge held that as the decree only made
the defendant liable and did not affect any of the family property,
the plaintiff’s
the defendant’s

right to maintenance under the decree ceased with
death, and that the sons of the defendant could

only be liable to the extent of the assets of the deceased received
by them, for the maintenance due up to the defendant’s death,
which liability was not disputed by the sons.
The plaintiff appealed against this order on the grounds that
the decree was not a personal decree, but a decree against the head
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of the family, and a ﬁrst charge upon the whole family property,
and that the sons were liable to the extent of the father’s share
inherited by them.
The case was referred to aFullBench for decision by Turner, C.J.,
and Kindersley, J., as the correctness of the decision in Zaminddr

of Sivagirz' v. Alwar Ayyanga'rﬂ) was doubted.
Pa'rthasriradi Ayyangoir and Ranga'chdryar for appellant.
Hon. Rdnui Rdu for respondents.

Full Bench

The judgment of the
Kindereley,

Ayyar,

and Muttusdmi

JJ

(Turner,

C.J-,

Innes, Ker-nan,

was delivered by

TURNER, C.J.—The father of the respondents having been sued
by the appellant for her maintenance, entered into a compromise
with her, whereby he agreed to pay her the sum of Rs. 36 on the
1st April in each year during her life, and a decree was passed in
those terms.

It

may be the father was sued because he was the manager of

the family property ; but this is not apparent on the face of the decree.

The decree can be executed against the sons for arrears, which
have accrued since their father’s death, only as representatives of
their father and until his
understood that, on the

lifetime

assets are exhausted,

father’s death, the

in joint ancestral

available as

assets.

We

direct him to reconsider the

interest

property lapsed,
aside the

set

application

it being of

order

(1)

costs

I.L.R.,

a

of the Judge and

in reference to the above

of this appeal.

ms.

he had in his

and would not be

observations.

The appellant will have the

course

42.
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[VOL. V.

PRIVY COUNCIL.
RAJA VENKATA RAMALAKsHMI KANAKAMMA APPA Rio
AND

ornras, APPELLANTS,
and

P.

THE COURT OF WARDS

O.“ J.O.
1882

March is.

[On appeal from

the

sue ornrss, Rrsrounss'rs

High Court at Madma]

Heme proﬁts—Account from date

A

of the partibility of a zann'ndéri

question

having been decided

in favor of

three who

of exclusion of
disputed

co-charers.

in a family of six brothers

sued for their :shares ;—Held that the

decree should be that the plaintiﬂs were entitled to recover one-half of the zamin
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am,

together with the means proﬁts thereon, from the time of their dispossession ,
provided that they should recover such mesne proﬁts for a period of no more than
three years next before the commencement of the suit, subject to an allowance to

the defendants

for all, or any portion of, such mcsne proﬁts which the latter might
of the joint family.

prove to have been duly applied for the beneﬁt

J

of the High Court of Madras (31st
anu
ary 1879) modifying a decree of the District Judge of Kietna
(26th March 1877).
APPEAL from

a decree

The main question {originally in contest in the suit out of which
the Zamindéri of Nazvid, was

this appeal arose, viz., whether

partible or impartible, was also disputed in another suit decided
by the District Judge of Kistna on the 23rd August 1873, and by
In both suits
the High Court of Madras on the 24th July 1874.
the zamindari was held to be impartible.

High Court in

the decree of the

the present suit had been made, the decree in the

other suit was reversed on appeal to
an order

After

dated

15th December

having been held by the

Her Majesty in Council by

1879, the Zamindéri of Ndz'vid

Judicial Committeeto

be partible.

Ra'jci

Venkata Rdo v. The Court of Wards.(1)
The plaintiff in that suit, commenced in 1871, was the third of

their father Raja Shob/zanddm' Appa Rdo,
of the new .Nu’sotd Zamin

six sons who survived

second in succession of the Zamindars

dari, created in 1802
" Prmnt :—Sir

I.L.R.,

2

and

B. Psscocx,

Hormones.
(1)

;

Mad,

12s.

the plaintiff on his father’s death,

Sir R. P. Comma,

Sir R. Conan,

and

Sir A,
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which took place in 1868, sued his eldest brother Na'rrig/ya Appa
Rdo, who claimed to be sole heir to the zamindari, for a partition,
the remaining four

joining

brothers

Appa Ra’o died in 1874-, and, on behalf

defendants.

oﬁiis minor

of the zamindéri, which defence was,

untenable.

Ndl'lij/j/II

son, the Court

to defend the suit on the ground of the impar

of Wards continued

tibility

as

in

the end, adjudged

Meantime, the suit, out of which this appeal arose,
1873, by the appellants, three of the six sons of

was brought, in

Appa R60, against

Raja Skoblumddri

the other three,

including

the eldest, on whose death the Court of Wards was, as in the other
case, placed on the record.

The latter, as well as the other respon
ﬁnal decision on the other appeal

dents in this appeal, when the

had been given, conceded that the present appellants

were entitled
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to a decree for the partition of the zamindéri.
The only remain
ing question as to which the appeal proceeded related to mesne
proﬁts.

On this appeal Mr.

QC,

Cowie,

and

Mr. Grady

appeared for the

appellants.

Mr.
For

Mayne for the respondents.
the appellants

it was contended that they were entitled to a
death of Skobhana'dri in 1868,

decree for mesne proﬁts from the

till

the time of their obtaining possession of their shares, respec

tively, on the ground that they had become entitled at the above
date, and had been excluded from their inheritance in the zamin

As

of a joint family entitled to partition the
appellants would be entitled to an account from the managing
member, and the minority of one of them was no bar to his claim
déri.

members

in this respect.

Abkayc/zand-ra Roy C'howdkrg/ v. Pyarimoha-n

Gulzo

and anotlzer.(l)

For

the respondents

it was argued that the deceased eldest son

of the late Réja Sbobhamiclri in maintaining the impartibility of
the zam'indéri had been supported by a consensus of Indian
The Court of \Vards had, therefore,
authority as far as it went.
acted rightly in endeavouring to maintain the decisions given in
favor of the infants under its charge.
The shares of the minors
should not be burdened with any claims to annual proceeds which
had accrued during the lifetime of their father and during
(l)

5

B.L.B.,

s47.

his

Arm Rio
Tan

1).
Conn-r

or Wanna.
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Ans Rio

exclusive possession of the zamindéri.

0

Tr-rs Covnr

or Wanna.

[VOL v.

No retrospective

account,

but one proceeding upon the basis of the present state of the
zamindari, could be allowed if the claim were dealt with as one
for a partition.
2nd

348,

edition,

S. M. Ranganmani
Ram,(2)

v. Reeb

Taraclzand
Sreemuttg/

I

was made to West and Biihler, Digest

Reference

Abhaychandra

Soory'eemoney Dossee v. Denobundoo

Rdmd Subba Aiyan,(5)

Hindu Law,

Dasi v. Kasinath Dat,(1)
v.

Pym-i Mohan,(3)
Mullick,(4) Appovier v.

Shudanund

Mokapattu'r v. Bonomalee Doss

Q.C., having replied,

their Lordships’ judgment was

Mobapa Item (6)

Mr.

Cowie,

delivered by

Sir B. Pnacocx.—It

is not now disputed that the Zamindéri of
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Ndsvid is not impartible, nor is it disputed that the plaintiffs
The
appellants are entitled to recover one-half of that zamindari.
only question which is now raised is whether they are entitled to
recover mesne proﬁts of that moiety.
Their Lordships are of opinion that they ought to make the
same decree now which the First Court ought to have given when
the ﬁrst defendant,
minors, the sons of

If the

Raja

sts

Na'raiyya Appa Rdo, was living.
Ndreiyya,

appealed to the

ﬁrst Court had given the proper decree,

The

High Court.

it would

have been

sts

that the plaintiffs should recover from the ﬁrst defendant,
Nairdyya, one-half of the Zamindari of Nu'sotd, together with the
mesne proﬁts of that one-half of the estate.

-

Their Lordships therefore think that the decree of the High
Court must be altered; and they will humbly advise Her Majesty
that the decree of the High Court be reVersed so far as it dismisses
the claim of the plaintiffs appellants to the one-half share of the
Zamindari of Nu'zvtd, and that, in lieu thereof, it be declared that
they are entitled to recover from the representatives of the ﬁrst
defendant out of his assets one-half of the said zamindari, with
mesne proﬁts thereof, from the time of the appellants’ dispossession,
provided that they shall not recover such mesne proﬁts for a period
exceeding

three years next before the commencement of the suit,

subject to an allowance

cans,

0.J., 1.
(1)
(a) s B.L.R., 347.
(s) 11 M.I.A., as.

to the respondents
(2) a
(4) is
(e) e

for all or any portion
M.H.C.R., 177.
M.I.A., 540.
W.B., Oiv. R. 250,

m.

'

v
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of such means proﬁts which the respondents may prove to have
been duly applied for the beneﬁt of the joint family ; and that the
case be remitted

tions.

High Court

to the

to give effect to these direc-

The respondents must pay the

costs of

Am m0
Tnvdocﬂ

°' Wm”

out of

the appeal

the estate of the ﬁrst defendant.

Solicitors for the appellants—Firm].-

Richardson, and Sadler.

Solicitor for the respondents, the Court of Wards—H. Treasure.

APPELLATE CIVIL.
Before

Mr.

Mr.

Justice Innes and

ALI MOIDIN BAV'UTHAN
AND

Justice Muttusdmi

sun ornass (Fousrn,

Avrmms,

Ssvsnrn Dnrnsnsurs),

Ayyar.

Firm, Sum

ME“??‘

ANOTHER

(PLAIN

Rasronnnnrs.‘

TH‘FB),

Reljudieata—Evidence, admissions of plainth vendor original, not secondary.

In

1870 the plaintiﬁs sued to redeem a mortgage

in

equity of redemption

had been sold

having repurchased

the equity of redemption

in

redeem the lands

of certain lands from the defen

in title. The suit was dismissed on the ground that the plaintiffs’

dants’ predecessors

the defendants’

execution

of a decree to A.B.

possession.

Held: that the question whether the equity of redemption
been sold to

A.B.

was resjudieala and

ground that the plaintiﬁs

the

The plaintiﬂ‘s
suit to

from A.B., brought a second

could not be

of the lands in suit had

reopened by the defendants

on

litigating under a diﬁerent title in the former

were

suit.

The admissions of a person whose position in relation to property in suit it is
necessary
evidence

for one party to prove

against

another are in the nature of original

though such person is alive and has not been cited as a

and not hearsay,

witness.

report

from

the

Muttuszimi Ayyar,
thishg/am

case

following

JJ

for the purpose of this
Judgment of the Court (Imzes and

appear

sufﬁciently

'

.)-

Tun facts of this

Ayyangzir for appellants.

Sankaran Nayar for respondents.

Mu'rrusim AYYAR,

.—The contest in this second appeal has
in which alone appel
and

'

6,

5

4,

2,

reference to items of land

1,

J
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and

ELAYACHANIDATHIL KOMBI AOHEN ma

18”

Second Appeal 918 of 1881 against the decree of H. Wig'mm, Ofﬁciating District
Judge of South Malabar, conﬁrming the decree of 0. Chandu Manon, District
Mensii of Palghat, dated 20th September 1881.

//
Au

Momm

KO'QBL

lants

moms LAW REPORTS.
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4 to

(defendants

7)

are

[von v.

The respondents

interested.

(plaintiﬁs) alleged that those items had been demised on kanam
in December 1856 to one Az'ulkadar Rdrutkan, the brother of the
and of the husband

second defendant

of the third defendant,

In Suit 19
appellants claim by right of purchase.
of 1870 on the ﬁle of the District Munsif of Pailgkat, respondents’
Karnavan sued appellants’ vendors and others to redeem the same
under whom

kanam, but that suit was dismissed on the ground that the equity

of redemption

as to

allthe lands which were then and are now

sought to be recovered had been sold to one Anantakrishna

Bleatta

in execution of the decree in Suit No. 67 of 1869 on the ﬁle of the
Sadr Amin of

It

that appellants’
vendors then pleaded that the right of redemption as to all the
lands had passed to Anmztakrz's/ma Bhalta, and that their conten
Principal
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b"

tion prevailed.
repurchased

After

the equity

redeem the kanam
appellants

Calicut.

that suit was

appears

dismissed

of redemption,

In

of 1856.

the respondents

and brought this suit to

answer to their present

claim

that only one of
of 1870 had been included in the sale

denied the repurchase, and contended

the lands claimed in Suit

19

to Anantakrishna Bhutta, and that respondents were

not entitled

to redeem the other lands.

On appeal the District
proved the

repurchase,

found that respondents

Judge

and held

that

appellants

had

were bound as

regards their second plea by the ﬁnding in Suit 19 of 1870.
It is argued on second appeal that none of the exhibits (D to G)
on which the Judge relied in proof of the repurchase was admis
sible in evidence, and that the question whether all or some of the
lands

now

sought

to be recovered

were sold to Anantakris/ma

Exhibit D, which is a certiﬁed copy of
vendor in Suit 236 of 1878,
by
respondents’
given
contains an admission by him of the resale, and Exhibit G is copy
Bhatta is not res judicata.

a deposition

of a receipt acknowledging payment of the bond executed in
for the resale and of the
favor of the vendor as consideration
decree passed on that bond.

It

is contended for appellants

that

these exhibits ought not to have been admitted, as the vendor, who
is alive, had not been called as a witness

;

but

I do not

think that

this contention ought to be upheld. Anantakrishna Blmtta is respon
dents’ vendor, and as such is a party whose position in relation to
the property now in dispute it is necessary to prove against
appellants,

and

his admissions

are therefore

in the nature

of
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original evidence and not hearsay, and on this ground

I

think ALIMomm

they are legal evidence, though he is alive and has not been cited

KO'QBL

As to the second ground of objection, it is to be
observed that the plea of res judicata is a bar, under Section 13 of

as a witness.

Act

X

of 1877, not only to the trial of a suit, but also to the

trial of any one of the issues in a suit which may have been ﬁnally
and which may form the ground or one of
the grounds of the decision, and that it may bar the trial of such
heard and determined,

an issue, though the ground of action in the second suit is not the

The words “litigating under the same title ”
do not refer, as contended for the appellants, to the identity of
the ground of action, but mean that the question must have been
in the ﬁrst,

same as

raised and decided in the same

right, that is to say, in the right
of the parties to the second suit, and not in the right of a stranger
whom they represented in the ﬁrst suit as his executors or
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administrators,

&c.

;

for the rule that

may be pleaded

res judz'cam

in bar of the trial of an issue presupposes that the second suit is
oognizable, which cannot be the case where the ground of action
or the right which is sought to be enforced is the same.

This

I

would dismiss it with costs.
appeal therefore fails, and
.—I concur in the Judgment of Mr. Justice Muttusdmi

INNES,

J

Ayya-r.

APPELLATE CIVIL.
Before

Sir

Charles

A.

Turner,

KL,

Claicf Justice, and Mr. Justice

Ii'z'ndcrsley.

LAKSHMANAMMAL

AND ANOTHER
arm‘s),

(Fmsr

AND

SrcoND Dnrnxn-

APPELLANTS,

1882.

and

TIRUVENGADA
.

MUDALI

March 8.

(PLAINTIFF), Rssrormnsr.*

Hindu law—Inheritancc—Sister's can—Sister.

According to the Hindu

law current in the Madras Presidency, assuming

that

a sister is entitled to inherit as a band/m, the claims of a sister’s son are superior.

Kutti Ammal

v. RadukrishnaAig/anﬂ)

1881.

August 29'

approved.

'

Appeal 11 of 1881 against the decree of A. L. Lister, Acting District
Chingleput, dated 18th October 1880.
ss.
(1) 8M.II.C.R.,

33

Judge of
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LAKBEZLNAXv.

TIBUVBN
cans.

[VOL. V.

THE question in this appeal was whether the plaintiff, asister’s
son, was entitled to succeed to the estate of Sabdpathi Mldali,
deceased, in preference to the defendants, who were sisters of the
deceased.

The District Judge

decreed for the plaintiff.

The defendants appealed.
Nallat/iambi

Muduh'ar and Brinuimg'dcluiryar

for the appellants.

and Sundaram Sdstryar for the respondent.

Anundackarlu

The Judgment

of the Court (Turner, C.J., and K'ina’ersley,

J.)

was delivered by

TURNER, C.J.—-Sabdpathi Mudah', the last male owner of the
property in dispute in this suit, died in 1846 without issue, but
widow, a mother, and three sisters. His widow died in
1861 and his mother in 1871, having successively enjoyed the
property. After the death of the latter a dispute arose as to the
leaving

a
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succession between the respondent,

a son of 'one of the sisters,

the other sisters of the deceased.

the appellants,

and

The appellants

intermeddled with the property, and the respondent thereupon
instituted this suit to vindicate his title and obtained a decree in

First Instance.
Although other objections were raised
in the memorandum of appeal at the hearing, the argument was
conﬁned to the objection that the sister is a nearer heir than a

the Court of

sister’s son.

In this Presidency, and in the north of Dzdia
was governed by the law of the Mitékshara,

where the inheritance

English

commenta

for some time refused to allow any right of
the sister and to the sister’s sons.
alike
to
succession

tors

aud Judges

The claim of the latter rests on the ground that he is a
gdtra sapindd, and therefore succeeds as a

banalh-u.

bkz'nna

So long as

it

was held that the persons specially mentioned in the Mitakshara,
Chap.
as

II,

Sec.

VI,

were the only persons who could be recognized

included in the class of

band/ms,

the right of the sister’s son was

ignored.

In

Thakoorain Sahiba v. Molum Lall(1) his right was treated as
non-existent, but it has been pointed out that in that case his
counsel abandoned the tenable ground that he was a band/m
endeavoured

to show he was entitled to a place

(1) 11

M.I.A.,

see.

and

in the highest

MADRAS SERIES.
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The ruling of the Judicial Committee in
Girdhari Lall Roy v. The Bengal Governmentﬂ) that Chap. II,

LAIBKMANAI

of the Mitakshara does not purport to contain an exhaus-

“:32”

class of sagbtra sapindas.
Sec.

VI,

of all band/ms who are capable of inheriting, and

tive enumeration

the consequent admission by their Lordships of the father’s mater

nal uncle to rank
the Calcutta

as a band/m,

was construed by a

High Court in Amrita Ku'mari

Cbuckerbutty(2)

Debi v.

Full Bench of
Lakkz'narayan

authorizing them to reconsider claims which
of the language of

as

had been rejected on a narrower construction

the Mitékshara, and to give effect to a conclusion to which,

inde

pendently of the ruling of the Committee, they had felt themselves
compelled, that a sister’s son was as a bandhu capable of inheriting.
A decision to the same effect was pronounced by this Court in
Rdyani-ngdru .v.

Vencata Gopdla

since been regarded

Rau,(3) and it has
this Presidency that the

Narasimha

settled law in

as
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sister’s son succeeds in default of heirs entitled to the

succession

in priority to bandkus.
To support the claim of the sister to inherit, the commentators
Nanda Pandita and Ba’lambhatta read the term“ brothers” in the
text “ But of him who leaves no issue, the father shall take the
inheritance

or the brothers

” (Mann,

Chap.

IX,

v. 185, cited

in

Mitakshara, Chap. II, Sec. IV, v. 1) as including sisters.
Other Hindﬁ commentators have, however, expressly dissented

although it has the support of Mr
Justice Hollaway,(4) it was rejected by the Sadr Court(5) and
by the Privy Council(6) as a correct exposition of the law of the
Mitékshara.
from this construction,

and

The text of Mann, Chap. IX, v. 211, 212, which declares a sister
entitled to share with uterine brothers and reunited half-brothers

in the share which, on

a second

partition, would have fallen to a

reunited parcener had he not been incapacitated from taking, has
been much pressed as authority for the recognition of the right of
succession in a sister.
The text is quoted by Vy'ﬁanéswara as having the force of law
then still subsisting, and is expounded by him in Mitakshara,
Chap.

II, Sec. IX,

v. 12 and 13.

(1) 12 M.I.A., 44s.
(a) 6 11.11.03, 278.
(6)

M.s.D.,

1868,11. 176.

(2) 2 B.L.R. (F.B.),
(4) e M.H.0.R., 286.
(6) 11 M.I.A., 403.

2a

if
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There is also

LAKSHMANAI
1151.
U.

TIBUYEN

ems.

of Mann,

[VOL. V.

text of Vrilmspali to the same effect

a

save that

it

declares the right

as the

text

of the sister to take in

succession to, and not in competition

Dig, Bk.

5, v.

with, the uterine brother.
“ But she who is his sister is next
(i.e., after

407:

the uterine brother) entitled to take the share.”
Citing this text,
the author of the Madhaviya declares that where there is neither

“ a sister takes the share of a reunited
He admits that some read “ she who is his

wife, brother, nor mother,
childless parcener.”

daughter,” but he goes on to say that

“in default of

and sisters, all the sapz'ndas, &c., succeed.”

daughters

Burnell’s Translation,

page 37, sect. 47.

The explanation

of the text of Manu suggested by the compiler

of the Digest that

it

who have not ah'eady
accepted it their one-fourth share for their nuptials, is hardly
consistent with the language of the Mitakshara, the text of Vrihas
secures to sisters
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patz', and the commentary

in the Madhaviya-

The last part of the

daughter shall take the female
alone is heir to the wealth of her mother’s son

text of Sancha and Lickita—the
property and

(Dig, Bk.

she

225)—is explained by Jagannddha as referring to
the appointed daughter, while Mr. Mayne suggests it may possibly
refer to stridhanam which had passed from the mother to the son ;
5, v.

but the wide difference in these suggested explanations prevents
In Ubinnasamier v.
with conﬁdence.

either from being received

K.

Ohinna Narainenﬂ) the last male owner had died leaving two
The Sadr Court upheld the concur
sisters and paternal uncles.

rent decisions of the Courts below and declared the paternal uncles
entitled to the succession.
Referring to the texts of Mann above
quoted, and to arguments

“ The Judges of
relative

on them,

it was observed :—

the Sadr Adalat, while admitting that the argu

ments of the special
texts

founded

appellant

to division after

have much

force,

and

reunion show that,

circumstances, a sister has a right

that the

under such

of inheritance—from which a

might perhaps be drawn that the spirit of the law
may not have originally contemplated the exclusion which now
prevails—are of opinion that the law is not only too ill-deﬁned to
presumption

admit of such construction
must, even

if

in opposition

speaking more clearly,

(1)

M.S.D.,

to existing usage,

but

be regarded as obsolete and

1869, p. 247.

MADRAS SERIES.
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virtually changed,

and

In
linga

the following year

Pillai

v.

to

extending beyond

LAKSH'IANAI

in by all parties concerned.”
it was held by the Sadr Court in Naga-

Vaidelinga

Pillai(l) that

in the line of heirs hadIno
stranger

by practice

modiﬁed

memory and acquiesced

245

locus

In

possession.

Mr. Justice Holloway

a

Tg‘giw

a sister having no place

stand! to dispute
before

case

“51‘

the right of a

cited (6

M.H.O.R.,

strong opinion that in the
286)
view of the author of the Mitakshara the sister came in after the
expressed a

brother in the absence of preferable

heirs, though he appears to
that in this Presidency her right was not allowed.
At
was
held by Sir Walter Morgan, C.J., and Mr. Justice
length it
admit

[cues

in Kutti Amde

v. Radakristna

Air/(122(2)

heir, and entitled to possession of her brother’s

that a sister is an

estate in preference

to a stranger.

The learned Judges admitted that the sister was not

a sapinda,

sapindas, to which class

by Bdlambhatta, would, they considered, place her on the same
footing as a brother, and be, in consequence, repugnant to the law
generally accepted in this Presidency. But they advert to the
ruling of the Judicial Committee that the enumeration of band/ms in
Mitakshara, Chap. II, Sec. VI, is illustrative and not exhaus
v. 4, which
tive ; to the passage in Mitakshara, Chap. II, Sec.
declares “the claim in virtue ,of propinquity is not restricted
to srqaindas,” but is effectual without any exception in the case of
“ Adi ”
samdnvédakas,
by Oolebrooke “ as well as other

III,

(rendered

relations ”) when they appear to have a claim on the succession ;
and to the passage in Mitakshara, Chap. II, Sec. VII, v. 1 : “If
there be no band/ms (rendered by Colcbrooke ‘relatives ’) of the
deceased, the preceptor, 820., according to the text of Apastamba,

If there

in default
it followed “not

be no male issue, the nearest sapinda inherits, or,

(1) M.B.D.,1869,

247.

.

(a)
a

it,

of sapimlas, the preceptor ;” and they considered
only that in the case of cognates is there no expression expressed
of limiting the right of
in the law, or to be inferred from
M.H.0.R., as.

<

entitled to succeed in the class of gdtraja

The argument by
priority is given over the class of bandlms.
which her claim to that character was supported, namely, the
”
construction of the term “brothers
in the text of Mann adopted

p.
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meaning by that term, as is apparent from the context, a person
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cans.
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inheritance to certain speciﬁed relationships of that nature, but
that in regard to other relationships also there is free admission to
the inheritance in the order of succession prescribed by law for
classes, and that all relatives, however remote, must

the several
be exhausted

before the estate can

fall

to persons who

have no

connection with the family.”

It will

Judges do not assign to the

be noticed that the learned

sister any special place in the line of heirs, nor express any intention

of disturbing the order of
understood to be regulated
the purpose of the case

succession
them

before

among

it is

cognates as

They concede to her—and for

by law.

it

they

was not necessary

should go further, nor indeed so far—a right to succession superior
to that of strangers in blood.
The propriety of this decision has been questioned by an eminent

It

author.

is objected that the ﬁrst passage cited simply declares
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a rule which regulates the rival claims of relatives, who, in virtue

of other rules, appear to have a claim on the succession, and that
it implies the existence of relatives who have nonth claim; that
the term

“Adi ”= “ thelike,”

&c., following the term samdnodaka,

cannot, according to the ordinary principles of construction,
construed as introducing a completely

It is objected

deduced from the second passage

to the argument

cited that it is improbable

we should ﬁnd in a few general

in

the rule respecting

a section introducing

be

different class.

the

words

succession

of

strangers, a rule bringing in an entirely new set of heirs who are
not deﬁned, and of whose existence there is no previous hint. It
”
that the term translated “ relation is band/ms, and
is also
objected

the term translated

“kinsmen”

Apasmmba is sapinda

;

bamlhus,

and Sec.

VII

and

“kindred” in

the text of

that Sec. V treats of gctrajas, Sec. VI of
of those who come in when there is no

baudhu; and that there is no third class, who, being neither gétrajas

nor

band/ms,

are still relations

been expressly declared by the

entitled to succession

High Court in

;

that it has

the decision

under

discussion that the sister is not a gotraja sapinda, and that to include
her as a bandhu, the idea

of funeral offerings

must

be excluded

from the deﬁnition of a band/m; and that her inclusion as a band/m
would contravene a construction of the Mitakshara accepted and
acted upon

in

Southern India which recognizes no females who are

not denoted by special texts. (Mayne,

H.L.,

Sec. 458.)
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Although we think the grounds on which it was intended the Lehman“
decision should rest have not been altogether accurately stated by
“if
the learned writer to whom we have referred, the respect due to
his authority would have
sideration to a

T232”

induced us to remit the point for con

Full Bench

had its decision been necessary for the

disposal of the claims of the parties to this suit.

We

have stated we read the grounds

of the decisions somewhat

differently from the learned author.

As

we understand

In

thus stated.

the learned Judges, their arguments

the Mitakshara,

judicial authority,
relatives entitled to succession.
we ﬁnd

no

may

be

by the highest
of the
enumeration

as interpreted

exhaustive
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Vg'ﬁanéswara recognizes propin
of
blood
as
quity
conferring a claim to the succession and affecting
other rules which regulate it in all classes of heirs.
Propinquity
of blood implies consanguinity, and therefore, whether within the

What or without the gotm, gives a title to inheritance
to that of any person indicated
cation.

We

as

do not understand

preferential
an heir who has not this qualiﬁ
the learned

the existence of a class of heirs who,
go'trajas

nor

understood

follow.

It

The words

band/ms.
as

“in

governing the whole

Judges to suggest
being relations, are neither
regard to cognates”

of the

may be

which

observations

is unnecessary, for reasons we shall presently state, that

we should express our assent to, or dissent from the ruling, but we
may observe there are grounds other than those mentioned
Mayne which would have to be considered

by Mr.

before we could

pro

nounce the ruling erroneous.

A

leading feature which distinguishes the rules of succession
accepted by Viji'uméswam from those adopted by the commentators
of Bengal, and which has not escaped Mr. Mayne, (Sec. 433), is the
Although the doctrine
importance he attaches to consanguinity.
of religious efﬁcacy is not altogether ignored by him, this doctrine
is unquestionably subordinated
the claim of consanguinity.

by him, to a considerable extent, to
This was a necessary consequence of

Of that term he gives
“ One
ought to
following deﬁnition in the Acharakénda :
is
there
exists between
used,
know that wherever the word sapinda
the sense he attributed to the term sapimla.

the

the persons to whom

it

is applied a connection with one body either

immediately or by descent.”

A

of the High Court of Bengal

has declared

recent decision of a

Full Bench

that the term

should

_
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be construed
in this sense in the Mitékshara, Umaid
Baluulur v. Udoi Ohand.(1)
To the same eﬁ'ect is a decision of a
Full Bench of the High Court of Bombay, Lallubluii deubkdi v.

LAKIHrumm- properly

if“

T232”

Mzin-kzwarbdi.

It

(2)

for us to

is unnecessary

state_ at

length the

It

grounds on which the learned Judges arrived at that conclusion.
is sufﬁcient

to say they appear to us so conclusive that unless

a

contrary intention be clearly apparent from the context, the deﬁni
tion of Wjﬁanéswara must be accepted as indicating the true
interpretation of the term ; and, accepting this sense, the rules of
succession indicated

two classes of heirs, the samdnago'tra,

or, as the term is abbreviated,

The order of succession of the several

sagétra, and the bhinnagétra.

members of these classes, where not prescribed

partially
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controlled

afﬁnity.
The sister is

There are

by the author appear harmonious.

by express texts nor

by religious considerations,

a sapinda, and

it

is regulated

by

appears to us to be a reasonable

inference from the texts which have been cited in support of her
claim to inherit that at one time

had a place in the line of

she

of losing membership of the
acquiring membership in another

sagotra sapimkzs, but being capable
gétra in which

she was born and

gétra by the sacrament of marriage,
'

bkz'nna

sapinda.

The author

restore her to the position
sagot-ra as

she came to be

Mayukha

of the

regarded

endeavoured

she had lost, and explained

referring to the status

she acquired

to

the term

by birth, and,

pointed out by Mr. Justice Holloway, this explanation

as a

as was

is not incon

sistent with the principle of Vy'i'mnéswara that birth is the origin
of rights of property (6 M.H.C.R., 286), but it would be incon
sistent with the doctrine that the qualiﬁcation for inheritance must
exist when the inheritance
the mother,

devolved in virtue of which the wife,

and female ancestors in the direct line were admitted

as sagotm sapz'ndas.

Having been deprived of her status
lost all status as a bhin-nagétra

as a sagétra

sapinda, has she

The answer to this ques
tion appears to us to rest on the extent which is conceded to the
operation of the rule excluding females from inheritance.
Are
sapinda ?

they to be regarded as altogether excluded, or, where in virtue of
other rules they would be entitled to claim, are they excluded only
(1)

I.L.R.,

a Cal.,119.

(2)

I.L.R.,

2 Bom., 423.
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The sugges- Lassnaism
“in

to admit heirs to whom a preference was conceded ?

tions of Mr. Mag/no, (Sec. 440), as to the history of the origin of the
right of inheritance of females in an Aryan family appear not

When the time arrived that a right of inheritance
recognized in females, the claim found itself opposed by

improbable.
was

of religion or expediency, which postponed it to a
The right of the
greater or less extent to the claims of males.
considerations

wife, though a part of the husband’s

body, was postponed

to the

The right of the daughter
may have secured recognition immediately after that of the widow
for the reason suggested by Mr. Mayne, that she was at least
claims of the issue for three generations.

capable of being an appointed

The right of the sister
daughter.
than that of her sapindaship and right to
But these titles might nevertheless be recognized

had no other support
maintenance.
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when the classes of male heirs were exhausted on principles accepted

by Mr. Mayne (Sec. 441); and unless we are prepared to hold that
Vz'jﬁanésu-ara

incompetent

accepted to the

the position

that

to inherit, and that they are admitted

by special texts,

directed

full

it

women

are

only when

is by no means clear that the sister’s

\Ve are not prepared to go
ignored by him.
Mr. Justice Holloway in the passage already cited (6

claim was absolutely
so

far

as

M.H.C.R.,

But we admit the force of the arguments he
286).
advances in support of that position.
Vg'iﬁanéewara did not limit
the sister’s share on partition to a mere sufﬁciency for her nuptials

(Mitaksharé, Chap.
certainly admits of
the distribution

I,

Sec.
a

VII,

verses 5—14)

yet larger recognition

of the share of

a reunited

IX,

;

and his language

of

her rights on

parcener

(Chap.

II,

verses 12, 13).
Although these rules may refer only to
partition, they indicate that the idea of the enjoyment of pro
Sec.

perty by a sister was not repugnant to the views of the authors.
In discussing the right of the widow, sz'ﬁanéswam explains the

in support of the doctrine that women are incompetent
to inherit in a sense which would justify the recognition of the
claims of female heirs generally. He nowhere expressly accepts
texts cited

the position that the claims of such females only are to be admitted
as have

certain
heirs,

the support of express texts.
He himself declares that
female ancestors not denoted in express texts are sagotra

e.g., the great-grandmother.

an exhaustive

He

does

not pretend to give

list either of the sagétra or blainnagdtra
34

aapindaa.

T2132”

Lusalmnx- He admits it to be
1dr.
o.

Tm!!va
ollm.

[VOL. V.
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extends,
degree.
bandkus

of question how far the sa-gdtra heirship
though usage may now have limited it to the fourteenth

He

a matter

declares that bkinnago'tra

sapindas are bandhus,

and of

he gives only such illustrations as are necessary to explain

the operation of the rule, including the engrafting of the sapz'ndas

of the father and the mother.

It

may, we think, be admitted—and herein is the reason why we

consider

it

claim—that
so

far

recognized

Vg'jﬂanésuwra

as to give

deﬁnitively on the sister’s

to pronounce

unnecessary

priority

the texts excluding females

to males, and he indicates with sufﬁcient

clearness the rules which are to be observed in ascertaining
order of succession
a commentary

;

the

but his work does not profess to be a code, but

or law already accepted, and which he assumes to be
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generally known. There is therefore much force in the observation
of Mr. Justice Holloway that the rule of law ought not to be
derived from the positive words of such a commentator,

As

a

female

28-5.)
(6
sapinda a sister falls within the deﬁnition of

bhz'mzagéz‘ra

except on the

bandku, and,

much less

M.H.C.R.,

from his omissions.

inheritance,

construction

that it absolutely

excepted females, and does not merely

of the rule respecting
excludes all but certain

postpone their claims, there

for refusing her the position to which this
Court has declared her entitled.
seems no sufﬁcient reason

That ruling has the support of at least one text. Although the
right to perform the funeral rites is a consequence and not a cause
of inheritance,
be regarded

the recognition
as a recognition

of the right in a person may

fairly

of the claim of inheritance in the
-

same person.

The Hindu law, which showed itself

so jealous as to escheat as

to prefer the right of the companions of a trader to the right of
the king, appears also to have admitted

the right of all women

whose claims had, on other grounds sustainable, been postponed to
male members of the family.

“A

son, a son’s son, the son of a grandson, or

like them

his oﬁ'spring, or a sapinda or his issue, become entitled,
form the funeral rites.”

“ 0n failure of

these, the

kinsmen on the mother’s side,
the oblation

of water.

offspring of a
connected

saménodalca,

be

to per

or after them

by the funeral

But if both families

a brother or

0 king!

cake,

or by

extinct, the rites, O

MADRAS scams.
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king! must be performed by women, or the obsequies of the deceased
Let the king cause obse-

must be celebrated by intimate companions.

quies to be performed for him who leaves no kinsmen nor wealth."
(Vishnupurana,

Dig, Bk. VI,

verse 514.)

mum“.
“{L

mem
aw"

Jagamzddha observes on this text :—

“If

both families, that of the father and that of the mother, be

extinct, obsequies shall be performed by women,
the family and the rest."

meaning daughters of

The considerations on which the preference of males rested no
longer existing, there appears no reason why the rule of afﬁnity
should be refused
that

due recognition.

Wjﬁanéswara recognizes

the females

have stated our opinion

the existence of the rule excluding

in favor of preferential

is the only reasonable

We

explanation

This, we think,

male heirs.

of the sole mention by him of
This rule sanctioning

male heirs except in certain excepted cases.
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the preference of the male
commentators

heirs has the support

of subsequent

of authority in this Presidency.
It has
In virtue of it we
of long-recognized
usage.

accepted as

also the support

must hold the claim of the sister’s son superior as a band/m to that

of the sister, assuming she is entitled to claim in that character.
The appeal fails and is dismissed with costs.

APPELLATE CIVIL.
Before

Mr. Justice Innes

Mr. Justice Muttusdmi Ayyar.

and

SRI’NIVASA NAYUDU

(SECOND DEFENDANT),

APPELLANT,

YELAYA NAYUDU

AND erases (PLAINTIFFS),

Rssrounsnrs.‘

Hindu' Law—Sale of family property in execution of decree upon mortgaya bond—Rights
of purchaser.
Where the property of an undivided Hindu family consisting of father and sons
has been sold in execution of a decree against the father only in a suit upon a
mortgage
and

it

bond executed by the father to raise money

does not appear whether the sale was carried

the decree as was personal
gage,
recover

'

the

or in execution

sons in a suit for partition

out

for no improper purposes,
in execution

of the order for enforcement

1531,

November 14.

and

of so much of
of the mort

of the family property are not entitled to

their share of the property sold from the purchaser.

S.A. 431 of 1879 against the decree of O. B. Irvine, District Judge of South
Arcot, conﬁrming the decree of C. Vcnkoba Charyar, District Mﬁnsif of Quddalorc,
dated 31st March 1879.

£53 6.

THE INDIAN LAW REPORTS.

252
Sm'x NASA

qun.
1).

Tms

[VOL. V.

was a suit for partition by three sons against their father and

two others, who purchased family property,

of

execution

a decree obtained

one at a Court sale

in

by a creditor of the father upon a

mortgage deed, and the other by deed of sale executed by the father.

It

was found that the sale by the father was not made to raise

money for other than proper purposes, but as to the sale in execu

tion of the decree upon the mortgage bond the Mfmsif held that
the purchaser only acquired a right to the father’s share on the
authority of Deendyal Lal v. Jugdeep Narain Singh.(1)
The District Judge conﬁrmed this decree.
The purchaser appealed to the High Court.

Mr.

Normandy

and Rdmdnzijdcluii'yar

for Appellant.

Hon. Rdmd Rdu for Respondents.
In conformity with the order of the majority of the

Full Bench

father being contracted

for immoral purposes,

and that the sale

showed nothing but that the right, title, and interest of

certiﬁcate

the judgment-debtor in certain land had been sold.

Upon this retiu'n the High Court (lanes and Muttustimz‘ Ayyar,
.) delivered the following
JUDGMENT :—On the issue sent down, the ﬁnding must be taken

JJ

to be that there is nothing to show whether the decree was executed
as to

remedy or as to the remedy against the mort

the personal

gaged property.
correct,

The view of the District Judge is most probably

that the sale was ordered and carried out in execution of

so much of the decree as was personal and

in execution of the order

for the enforcement of the mortgage.

What

the

Full Bench judgments of

the majority of the Judges

decided was that in cases similar to that now before the Court the

rule laid down in Gl'rd/laree
v.

Lall v. Kantoo Lall and

Girdlzarce

Lall

to be followed in this as in other

Muddan

leakoor(3) ought
We think we ought to follow the rule, therefore,
without addition of the dicta to be found in pages 69 and 70 of the
Report in I.L.R., 4Madras Series.
Presidencies.

As

the debt was not immorally or illegally contracted, we reverse

(a)

B.L.R.,

187;

I.A.,

241.

s.c. 1.11., 11.11.,

(2) I.L.R.,
321.

Mad,

1.

u

4

Cal. 19s; I.c-. L.R.,

4

I.L.R.,

3

the decrees of the Courts below and dismiss plaintiffs’ suit with costs.
(I)
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in Ponnappa Pillai v. PappuvliyyangtirQ) an issue was referred, and
District Judge found that there was no evidence of the debt of the
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APPELLATE CIVIL.
Mr. Justice

Before

Innes and

Mr. JusticeKindersley.

SRI’ RAJA VERICHERLA SURYA NARAYANA Rim
BAHADUR, Zsm'umi’a or KURUPAM (DEFENDANT), ArrELLAN'r,

1881.
December
1882.
May 11.

and

ear RAJA SATRAOHERLA JAGANADA RAJU BAHADUR,
or MERANGI (PLAINTIFF),

ZAMI'NDA'R

to recover—Presumption

Easement—Suit

RnsroNnENT.*

of grant— User for eighteen years—Limitation.

A right to divert the ﬂow of water into a particular channel by erecting a dam
in a suit brought in 1878 by proof of the exercise of the
right for eighteen years prior to 1871.
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across a stream established

THE facts of this
report from the

case

for the purpose of this

JJ

udgment of the Court (Innee and Kindersley,

Mr. Norton for

appellant.

The Government
JUDGMENT

appear sufﬁciently

Pleader (Mr. Shep/lard) for respondent.

:-—The

plaintiff sued to establish a right to erect a‘

dam across a stream called Tampara to prevent its ﬂowing into the
GurrznzMi-gedda,

and so to divert

it into

the old channel marked

F

in the plan to plaintiff’s lands in Okitrapeidu. Defendant main
tained that F was a new channel and that the custom was for the
water

to ﬂow to Clu'trapddu by the Gmnmz'di-gedda

to plaintiff’s

lands, and that plaintiff was not entitled to place a dam across the
Tampara for the purpose mentioned.

The ﬁrst issue was
the plan.

as to the custom of erecting

The second

as to whether

F

the dam at

E

in

was an old channel or one

recently constructed.

Both the Lower Courts found that plaintiff had established his
right.

In

appeal

it is contended

plaintiff were inadmissible

that

the documents

relied

on by

in evidence against the defendant

and

0 S.A. 436 of 1881 against the decree of A. L. Lister, Acting District Judge of
Vizagapatam, conﬁrming the decree of V. Mina Rﬁzu, District Munsif of Parvatipﬁr,
dated March 9th, 1881.

5.
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K‘CRUPAM

Zun 'ND‘B.
v.
MZRANGI

Zam'nnia.

if

that,

[von v.

REPORTS.‘

admissible, their purport and that of the decision in. suit

,. ’\

79 of 1868 had been misconstrued.

To

take the last point ﬁrst, the meaning of the last paragraph

of the decision in suit 79 of 1868 which was put in evidence by
defendant was that the right plaintiff claimed was established and
that that right was “ to raise a dam,” not as it is translated in page
”
”
14 of the printed paper “ across,
but “to
so as
Gummidz'-gedda,
to direct the water of Tampara which ﬂows into the Gummidi
into the channel dug for Cbz'trapddu village, and so convey
the water to the ﬁelds of Ckitrapddu.
There seems to have been
gcdda,

no misconstruction

It

is clear that the decision was not that the custom was,

contended
gedda

of the decision.

for the water to ﬂow by the

by defendant,

channel, but for

it

to ﬂow by another channel.

“into

no intelligible meaning
channel dug for Oln'trapddu village.”
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now

Otherwise,

could be given to the words

The only channels to Chitrapddu

as

Gummz'di

the

connected with Tampara are

admittedly the Gummidi-gcdda and the channel F. The fact that
this decision was passed, though it is no evidence of the custom as
against defendant (who was not a party to it), is primd facz'e evi
dence of the fact of the existence of the channel

that litigation
dence—unless

F,

at the date of

It was therefore evi
11, Evidence Act).
which
the
Courts
rebutted—upon
might come to the
(Section

conclusion in connection with the other admissible evidence that the
channel

F

was not

a newly-constructed

channel

defendant, but at least as old as 1869.

The Exhibits

A

and

to are some evidence
right

by

as alleged
_

B (Magisterial

against

decisions) that are objected
defendant, for they show that the

to put up the dam was claimed on the one side by the

vil

lagers of Ckitrapda'u and resisted on the other side by the Dalayapeta

villagers, and this is evidence that a dam was raised as long ago
as 1860 and 1864 for the purpose for which the right is now
claimed.

'

There appears thus to be a chain of facts from 1860 to 1871
showing a practice observed from time to time during that period
by the villagers of Obitrapddu and the plaintiff’s father.
It seems to us that this, taken with the statements of the wit
nesses, was evidence upon which the custom might be found to
have existed, as the Courts have found, for eighteen years up to 1871.
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Then it is said this is an easement of water, and

grant, it can only

if it

is not by

by prescription, and the Limitation Act
prescribes twenty years for the acquisition of the easement and the
period must end within two years prior to the institution of the
be claimed

it
But it

suit, whereas in the present case

ended in 1871, seven years before

the suit was instituted.

was held by

(though no doubt what was

so

Sir

C'olley Scotland

held was an obiter dictum) in the

of Ponnasawmi Tevar v. The Collector of Madaraﬂ) that a grant
of an easement might be presumed from a twelve years’ user. This

case

view was followed by the Calcutta

Act

XV

High

There

Court.

seems to

from suing to
establish his right to an easement acquired under the law in force
prior to the enactment of that Act. Maharani Rajroop Koer v.
be nothing in

of 1877 to prevent a person

of the Act apply only to the periods
named in the second schedule.
The period for the acquisition of
4:

for in the body of the Act and suits for ease
ments acquired otherwise than in accordance with Sections 26--28
do not seem to be excluded.
If therefore plaintiff is in time, he

easement is provided

has apparently

enjoyed the right for many years and there would

appear to be no ground for calling in question the propriety of the
decision under appeal.

Plaintiff

is held to have exercised his user up to 1871 and would

have twelve years from 1871 to institute his suit to recover his right
therefore, in time.

He

v

to the easement, which is an interest in immovable property.

L.R.,

7

M.H.c.R.,

(2)

(1)

a.

The second appeal should, on the above grounds, we think, be
dismissed with costs.

a

I

is,
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Syed Abdul Hos-sein.(2)
The provisions of Section

I.A.,

24o.

Kvaursx

str'xnin
U.
Manna-or

Zam’unh.
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APPELLATE
Before

Sir

CIVIL—FULL

Charles A. Turner,

Mr. Justice
Muttusdmi

Ker-mm,

Mr.

ustz'cc,

and

J

ustr'cc

In-ncs,

Mr. Justice

Agyar.
(DEFENDANT),

March 14.

____.__

APPELLANT,

and

CHANDRA SE’KARA RAU
Jurisdiction—Partnership—Diatrict

A suit to wind
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J

BENCH.

Mr. Justice Kindcrsloy,

RAMAYYA

1882.

KL, Chief

[VOL V.

a Court

Rmrmmmr."

(PLAINTIFF),
Court—Contract

Act, Section 265.

up a partnership and to distribute the proﬁts is not cognizable by

subordinate

tea District Court by virtue of Section

265 of the

Indian

Contract Act.

Tms

was a suit brought in 1876 to wind up the business of a part

nership entered into between the plaintiff’s father

and the defen

dant in 1871 for three years as carriers, to recover Rs. 757-1-9,

plaintiff’s share of the proﬁts, and Rs. 339-9-0, interest on this
amount at 12 per cent. per annum, and Rs. 300 damages for breach
of the partnership contract with Rs. 144 interest thereupon.
_
The Munsif held that he had no jurisdiction to try the suit and
dismissed it.
On appeal the District Judge reversed this decision on the ground
that Section 265 of the Contract Act did not exclude the juris
diction of the Munsif in this case which was one of contract between
the parties only, and remanded the suit for trial on the merits.

The defendant

appealed to the

High Court

on the ground that

the Munsif’s jurisdiction was barred by Section 265 of the Contract

Act.
The

case was referred

to a

Full Bench for

sion Bench (Innes and Tarrant,
decisions on the point at issue.

JJ

decision by a

.) on account

Divi

of the conﬂict

of

* C.M.A. 660 of 1880 against the order of J. Wallace, Acting District Judge of
Ganjam, reversing the decree of 1mmanani Lakshmi Nareyana Rau Nayudu, Acting
District Mﬁnsif of Tekkali, dated August 21st, 1880.
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Rinu'rn

The question referred was—
“Whether the terms of Section
.

.

.

Act provide an
.
partnersth as an excep

265 of the Contract
.

exclusive forum for smts for Winding up a
tion to the jurisdiction over such suits which would otherwise exist
under the provisions of the Civil Procedure
Scistn' for

Sundram

it

sdmi(1)

appellant—In

Code.”

v. Theruccngada

Ra'mdsdm-i

was held that the jurisdiction of the District Court was

permissive.

C.J.—It

(Turner,

may be material

whether

the suit is for an

account or for dissolution.)

This is a suit to settle accounts and determine
paid to each member.

it has

Generated for alum (Columbia University) on 2015-08-10 07:20 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

1877

In R.A.

56 of 1880 and

to be

proﬁts

C.M.A.

258 of

been held that the District Court alone has jurisdiction.

The Calcutta High Court in Prosad Doss Mullick v. Russz'ck Lall
“
“
Mullick(2) held that may” means shall be lawful,” and that a
new jurisdiction was created by Section 265 of the Contract Act.
(Turner, C.J.—He may go to the Court or may stay away.)

In Ram

Cllzmder Shaka v. Mantel: Chunder Banikya(3) a Subor

In

dinate Court was held not to have jurisdiction.
v. Ram

Lall(4) it

was held

that Section

Lall

Lac/mean

265 was an enabling

it

section, and in Soraly'i Fardunjt v. Dubabhai Hargocanda's(5)

was

doubted whether a District Court could refer a case under Section
265

of the Contract Act to a Subordinate

Hon.

Judge.

Rdmct Rein for respondent—The

question is Does Section

265 of the Contract Act create a new forum?
does not

create a

repeal

the Civil Procedure

new jurisdiction.

Procedure Code determine the

VIII

Code.

Sections

16

The Contract Act

Therefore it does not
and

17 of

the

urisdiction as did Section

Civil
of Act

5

of 1859.

(Turner, C.J.—There is no need of a repeal.)
The decision in I.L.R., 1 Madras, 340, was followed in

I.L.R.,

Section 265 was held to be only enabling.
(Innes, -—That was not our decision.)
The case in I.L.R., 7 Cal., 428, shows that before the Contract
Act such suits were brought anywhere.
There was no necessity to
6 Cal., 521.

J

(1)

I.L.R., 1 ma, 340.
(4) LL.R., 6 Cal.,

(2)
521.

I.L.R.,

7

ca,

157.
(a)

(3)1.L.R.,

I. L.R.,

on,

7
6 130111.,66.

35

42a.

6'.

Gamma
Stun-A.
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Rinirrs

take an account, but only to settle accounts

ORANDaA

from the trade.

Baxsna

Szmdram Sdstri.—Section

50 of the

[VOL V.

as to proﬁts

derived

of Civil Procedure

Code

requires that the probable amount claimed should be stated.

The judgment of the

Full Bench (Turner, C.J.,

C.J.--Section

TURNER,

right of

JJ

Ayyar,

Kz'ndersley, and Muttasdmt

was delivered by

265 of the

Contract Act

the clause containing the explanation

it

It

:

if

he elects to do so,

were taken

from the

occupies in the Contract Act and carried into the Procedure

Code, there could be no doubt
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to apply

declares the Court to which he must have recourse.

the explanation

If

the

and distribute the assets.

is optional with him to seek this relief or not

place

declares

of the partnership,

a partner, on the determination

to a Court to wind up the partnership

lanes, Kernan,

that its effect would

be to conﬁne the

jurisdiction to grant the relief indicated in the section to Courts
not inferior to Courts of a particular class.
Nor can the effect of
the clause be otherwise when it is read with the Procedure Code.
Act

VIII

Courts,

of 1859, in declaring the general jurisdiction of
Civil.

recognized! limitations in jurisdiction prescribed

after to be prescribed by other laws.

X

Act

of

or there

187 7, Sections

16

and 17, also recognizes such limitations.

There are numerous Acts which create or regulate civil remedies
to the principal Civil Court of original
“
District Court,” for instance the Pagoda Act,
jurisdiction or the
Act, Companies Act, the Trusts Act
of 1882, Sec
Succession
and conﬁne jurisdiction

II

The 'power to appoint a receiver—a measure frequently
in
suits for winding up partnerships—is by the code itself
necessary
conﬁned to a High Court or District Court.
tion 34.

a

The particular point now before the Court—the competency of
Court subordinate to the District Court to entertain a suit

under the 265th
determined

Section of the

in Rdmdsdmi v.

Contract Act—-W9.s

Therzwengadasdmi,(1>

not raised or

and the conclu

sion at which we arrive is in accordance with two unreported

Court—RA.

cases

C.M.A.

258 of 1877—

and with the more recent rulings of the Calcutta

High Court in

decided by this
Prosarl
Chmzder

Doss

Mallz'ck

v.

Shaka v. Manz'ck

(1)-1.1.11, 1

Mar,

340.

56 of 1880,

La]! Mullick(2)

Ru-ssick

and

in Ram

Chunder Banikya.(3)

(2) 1.L.R.,

1

on,

167.

(a)

I.L.R.,

7 c..1.,42s.

VOL. V.]

MADRAS SERIES.

259

lern

It

sufﬁciently appears from the relief sought that the plaintiff
sought the winding up of the partnership and a- distribution of the
proﬁts.

Grunmu

Strum

_

The District Munsif

should not have dismissed

the suit but

return the plaint for presentation to the proper Court, and the
Judge, instead of remanding the suit, should have returned the
plaint with that direction.
Setting aside the order of the Judge and the decree of the Mun
sif, we direct that the plaint be returned accordingly.

APPELLATE CIVIL.
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Before

Sir

Charles A. Turner,

KL, Chief Justice,

and Mr. Justice

Kindersle'y.

KESHAVA THARAGAN

(SIXTH DEFENDANT),

1882.

APPELLANT,

March 16.
May 1.

and

RUDRAN NAMBU'DRI
Res j udicata—Indian

Oaths Act, Section:

(PLAINTIFF),

Responnmﬂ

9, ll—QuaIQ/ied estoppel—Malabar

Law——

Czutom of San-aswada'nam.

The decision of a question of title in issue between the parties to a suit in accord
with the provisions of the Indian Oaths Act is not an adjudication which

ance

will

operate

as an estoppel

when the same question of title is again raised

in

another suit between the same parties.

THE

facts and

arguments

in this

case appear sufﬁciently,

for the

purpose of this report, from the following judgment of the Court

(Turner, C.J., and Ii’inde-rsley,
Rdmdchandra

Rdu

Sahel)

J

for appellant.

Nayar for respondent.
JUDGMENT :——The facts of this
Sankara):

ascertained,

case, so

are as follows :—Damodaram

far

as

they have been

Nambu'dri, the last male

owner of the Thirutkz'l Illam, having no sons, gave his daughter
Nangcli in marriage to the second defendant, Sizangaran Nambu'd-ri,
whom he accepted as a Sarlmawadanam son-in-law.

'

S.A. 247 of 1881 against the decree of H. Wigram, Ofﬁciating District Judge
of South Malabar, modifying the decree of K. Shamu Menon, District Mﬁnsif
of Angudipﬁram, dated December 4th, 1880.

.

(1‘

Kssugn
Rooms.

[VOL. V.
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The ordinary incidents to this Sarvaszradanam custom have not
The Judge
as yet been ascertained after any complete inquiry.
refers to two of his own decisions, of which the latter follows the
earlier, and the earlier proceeds, not so much on evidence, as on
as

a

survival of the obsolete practice

heir the son of an appointed

rulings cannot then be safely
that the effect of the custom

It

is

agreed

the son into the

Illam,

a

son in respect of the property of
obligation of managing, or assisting

to confer on him the status of
the Illam, coupled with the

to introduce

These

daughter.

accepted as conclusive.

is

of constituting

is

that the custom

the hypothesis

in the management, of the estate and of supporting the family.
considers, and the appellant’s

ordinarily on failure of issue to the

of the family, his interest in the Illam property

ceases.

pleader, on the other hand, denies there
is

It would be im
any such divesting of the interest once taken.
correct, either in reference to
possible to determine which view

case,

however, unnecessary to arrive at

for the Judge ﬁnds, and his ﬁnding

deed of Sarcaswadanam, that in this case

decision in

supported by the

is

this

It

a

evidence on the record, or in advertence to any sufﬁcient authority

known to us.

is,

Damodaram and his wife

the property 'of the Illam, analogous to that of

a

Savitri conferred on the second defendant an immediate interest in
son, and that this

was ratiﬁed after_the death of Damodaram by Jada-védan, the
nearest natural male heir of the deceased.

disputed in this Court,

After
continued
revenue

the

death

she had any.

of Damodaram,

entered

Sbaiigaraiz

into, or

in possession of, the lands of the Illam, for which
engagements were taken in his name; and he also on

several occasions exercised the {Trayama rights of the Illam.

July

as

is

Nangeh' died in her father’s lifetime and left no issue,

if,

gift

On

21st, 1874, the transactions took place which are the founda

tions of the claim made

Illam

in this

suit.

Shangaran

mortgaged

the

in the plaint to his younger brother,
father
of
the plaintiff, R-udran, in consider
Kollapratti Jadavédan,
Of this sum,
ation of Rs. 2,350.
alleged Rs. 1,723 were
mentioned

taken

to pay off prior

encumbrances

and Rs. 627 were retained

is

lands of the

it
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The respondent’s

insists, that

pleader

son-in-law by the daughter
is

The‘Judge

on

the

by the mortgagor

Illam

properties,

for his own use.

MADRAS SERIES.
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On the same date, Jadaw'dan granted

land to the ﬁrst defendant,
considers was granted to

of the mortgaged
This lease the Judge

a lease

Alimu.

Valz'a
Valz‘a

261

Alimu

a collateral security for

as

Rs. 900 advanced

to the mortgagee to enable him to make up
the mortgage money ; and that it was a bond ﬁdc transaction, the
Judge regards as proved by the circumstance that Valia Alimu
sued and obtained a decree for the amount in Original Suit 609 of
On the same day, July 21st, 1874, Shanga-ran, the mort
gagor, took the lands in lease from Valia Ah'mu, and the Judge
ﬁnds that the rents received on the lease by the mortgagee to
Valia Alz'mu and the lease by Valia Alimu to the mortgagor,
1879.

Shangaran,

in

the interest

effect, represented

on the

mortgage
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debt.

The Judge also ﬁnds it was not until 1875 that any question
was raised as to Shangaran’s interest in the property of the Illam.
In that year, Govinda Warrier, who held some of the lands men
tioned in the plaint under

a mortgage

from Damodaram, and had,
brought Original Suit

as was usual, leased them to the mortgagor,

475 of 1875 on his mortgage and obtained a decree against Slum
and the ﬁfth defendant,

garan

Mﬁnsif

resisted

Sam'tri

tenant.

the

Kunhi

Ayappan, the cultivator or

execution

of the decree, and the

rejected her claim on the ground that

she was colluding

Suit N0. 716 of
1876 to contest the Mﬁnsif’s order and obtained an m part0 decree.

with Shangaran.

She then

The Judge stated it

as'

brought Original

his impression

claim had been satisﬁed by Sbangaran,

that

Gov'z'hda

Warm'er’s

or the latter would have

The plaintiff’s father was not a party to
Original Suit 716 of 1876, but in the same year in which Govinda
Warrier sued, Saritri instituted Original Suit 710 of 1875, claim

defended

the

suit.

ing to redeem a small piece of land, which she alleged had been
The
demised to the plaintiff’s father on kanam by her husband.
plaintiff’s father and Shangaran Nambz’ldri, who was made a party
that Savitri
subsequently to the institution of the suit,'pleaded
was not entitled to maintain suit, seeing that Shangaran had by a
Sarvaswadanam marriage

Ithey

acquired the property of the

also pleaded that Shangaran

the affairs of the
Savz'lri denied

accordingly.

Illam,

the title

had in

1872, when

Illam; and
managing

created a further charge on the property.

of Sbu'ngaran, and issues were framed

Kssuavn
U.

Runnau.
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Kssaavs
0.

Bonus.

It

was represented to the Munsif

[VOL. V.

that the plaintiff’s father and

Shangaran agreed to be bound by the oath

of

Saoz'trt

taken

in a

certain temple.

Savitri, on June 27th, 1876, appeared in the temple and swore
was given in Sarvaszcadanam
marriage

that when her daughter

to Shangaran, he received neither possession of the Illam property

nor authority to manage it ; that he had at no time enjoyed inde
pendent powers of management, and was not‘at any time exer
Saz'itri having given this

cising any such powers (exhibit 14).
obtained

deposition,

a decree on

June

28th, 1876 (exhibit 15),

which she executed in October 1876 (exhibit 16).

A
the

receipt (exhibit 7) has been ﬁled by
in which Shangaran acknowledges that he has
of
on account
Saoitri Rs. 65, paid by her

copy of a registered
defendant,

received

from

Illam lands included in the decree in Original
Suit No. 710. This receipt is dated March 20th, 1877, and was
The Munsif suspects it to be a
registered on the following day.
In 1878 Savitri
forgery, while the Judge regards it as genuine.
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revenue for the

executed

several

lands of the

Illam

deeds

(exhibits

3,

4, and 5), mortgaging the

to the sixth defendant; but the Judge considers

the alleged consideration

The culti

for these deeds is ﬁctitious.

vating tenants have, in view of

these

deeds, attorned to the sixth

defendant.

In

1879, the ﬁrst defendant

1879 against the plaintiff

brought Original

and

Suit No. 609 of

Shang/u'an to recover

the sum of

Rs. 900, alleged to have been advanced by him on the occasion
of the mortgage of 1874, and obtained a decree (exhibit 26), and
in the same year Sacitrc' died. In November 1879 the plaintiff
instituted this suit, claiming to recover possession of the lands and
arrears of rent in virtue of the title acquired by his father under
the mortgage of 1874 and of the contemporaneous lease.

The ﬁrst and sixth defendants

denied the title of Shangara-n to

execute the mortgage, the ﬁrst defendant

asserting

iii

explanation

of his connection with the mortgage, that he was unaware
circumstances;

of the

and both these defendants relied on the decision in

Original Suit 710 of 1875,

precluding the plaintiff from assert
title,
had
by which the mortgage could be
that
any
Shangaran
ing
supported.

as

.

MADRAS SERIES.

VOL. V.]
The Munsif,

and, in appeal,

263

held that the

Keanst

decree in Original Suit 710 of 1875 can affect only the property

1!
RUDRAN.

the Judge,

have

it.

which was the subject of the decree in that suit, and on the other
established, that in 1874 the second
evidence, they have held
defendant

had title to make the mortgage,

and that the plaintiff

has established his claim to enforce the terms of the lease.

The Judge considers that the second defendant, in order to evade
his creditors,

set up Savz'tri to contest

his title, and that she was

eventually gained over by the sixth defendant to give substantial
effect to proceedings which had been designed to conceal the title
of the second defendant.
The sixth defendant, in second appeal, argues that, inasmuch as
of 1874 did not
the Judge has found that the mortgage-deed

and that

it

it

may be admitted,

complicated,

suggests

that the arrangement was
so continued with
view

was purposely

We do not understand the Judge to ﬁnd
that the mortgage was not made for substantial consideration.
The apparent complication
explained by the Mfmsif and, as

it

is

to defraud some one.

correctly as occasioned by the desire to give the ﬁrst defen

seems,

dant security at least for the interest on the advance made by him.

rent which represented the interest, and
its payment, obtain possession.

Absence of possession on his part

with the arrangement

objected

that the Judge should not have determined
was
real transaction, but he could not
a

whether the mortgage

have avoided doing so, when the whole transaction
and the issue was purposely

impugned

that the Judge should not have expressed
validity of the title of the sixth defendant.

appears to us he could

whole of Savitri’s conduct

hardly have avoided
and explaining
in

-nant with his conclusions—it had

adverting to the
a

It

as to the

it

next objected

any opinion

was

framed on the averment.

a

It

by the deeds

contemplated

manner

bearing on the question

theibond ﬁdes of the litigation between Sam'tri and the second
dant.

conso
as

to

efen

d

It

default were made in

not of itself a badge of fraud.

is

and

is

was compatible

if

Standing between the mortgagor and mortgagee, he could enforce
from the former, who was to remain in possession, payment of the

is
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Judge,

lessee,

a

given to the

real transaction, and that possession was not
the suit should have been dismissed.
The

a

exhibit the terms of
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V.

Nor can we allow there is any force in the objection that the deed
executed by Damodaram and Sarz'tri as a deed of Sareasu‘adanam

Kssnsvs
9

Rooms.

has been misconstrued.

Although the terms of the instrument are somewhat ambiguous,
yet, interpreted in view of the custom and of the conduct of the
parties, we agree that they are sufﬁcient
,

to constitute

Skangaran

heir to the estate in the place of a son.
~The
objection that the second defendant was ousted by reason of
the er parle decree obtained against him in Original Suit 716 of
1876 cannot affect the title of the plaintiff’s

party to the suit, and who claims under
before the institution of the suit.

father, who was no

a

mortgage

executed

The last objection, which we decide with some hesitation, is the
objection that the Judge has refused their due eifect to the pro
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ceedings in Original Suit 710 of 1875.

The decree in that suit affects, it is true, only. the property
which is the subject of it ; but the appellant is entitled to con
tend that the determination

of all questions

of fact, directly and

substantially in issue in that suit, binds the parties to the suit, and
therefore the present plaintiff, who was then the ﬁrst defendant,
that the question, whether Shangaran had acquired a title to the
property of the Illam, was directly and substantially put in issue,
and that it was determined in the negative.
To this argument, it is answered that there was no determin
ation of the issues, but that the then defendants consented to be
bound as to the subject

of the suit by the oaths

of their oppo

nents.

that, if any
party to any judicial proceedings oifers to be bound by any oath
or afﬁrmation made in the form therein mentioned, such oath may
The Indian Oaths Act, Sections

be administered

9 and 11, declares

and the evidence so given

person who offered to be bound

shall,

as aforesaid,

as

against the

be conclusive

proof

of the matter stated.
The oath having been taken, the Court is constrained to accept
the statements of the deponent

as true

and

cannot

exercise its

It would be highly dangerous to regard
judgment in this matter.
the decision of an issue so arrived at as an adjudication, operating
as an estoppel

indicate

in any future proceedings.

consents to
that_the party

The terms of the Act

be bound

only in respect of the

MADRAS SERIES.
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A party may be
pending proceedings.
of his opponent.
He
knows what, at the outside, his loss will be, but it would be
unreasonable to suggest that he should bind himself further than
of the

subject-matter

willing to risk so much on the conscience

Kmun
Brant

is necessary for the decision of the pending suit, and, as we have
said, we do not understand that the law compels us to hold that
he is bound to a greater extent.
a

.

Jenkins v. Robertson(l) is an authority, that, under British law,
determination of matters in issue, otherwise than by the Court,

is not ajudicium and

will

not operate to create an estoppel.

We

in Original Suit
the
not
than
No. 710 of 1875 is
Judge has held it to be.
greater
The appeal fails and is dismissed with costs.
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hold,

that the

then,

effect of the

proceedings

APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, KL, Chief Justice,
Muttuseimz'

TIMMU

Security

The

issue

(PLAINTIFF),

Arrsmrr,

for

mm.
May 8.

‘

Drrssnmr), Rnsrosssur.*

(Foun'rn

of ordar—Regiatration—Priority.

costs—Notice

of a preliminary

Mr. Justice

Ayyar.

an d

DE'VA RAI

and

notice

to show {cause why an appellant should not
is not equivalent to a demand, and if the

furnish security for the costs of appeal

order to furnish security is made in the absence of the appellant, the order must be
to him before he can be held to have disobeyed it.
communicated
Certain land was hypothecated
interest.

In
In

to

T in

1861 to secure

repayment

of Rs. 2,000 and
.

The deed was never registered.

1878 the land was mortgaged
1879 in execution

to

of a decree—to

K and the mortgage

was registered.

which T was no party—upon

this mortgage

T

the land was sold and bought by D and the sale certiﬁcate registered.
to recover the amount due upon the deed of 1861 by sale of the land.
Held that the claim of

L.R.,

1 Scotch

'(1)S.A.68101

T

then sued

was not defeated by the sale to D.

Appeals,

117.

against the decree of J. W. Best, District Judge of South
Genera, modifying the decree of K. R. Krishna Menon, Subordinate Judge of South
Genera, dated March 24th, 1881.
1881

36

Tnun:
0’.

Dtn

3‘1.

THE facts of this
report

[VOL V.
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case appear

for the purpose of this

sufficiently

from the judgment of the Court (Turner, C.J., and Muttu

sdmi Ayyar,

J

Mr. Powell for

appellant.
Rdmzichandra Ra'u Sahel; for respondent.

JUDGMENT :—Notice was issued to the appellant

to show cause

why she should not furnish security for the costs of the appeal.
She did not

appear,

and an order was made requiring her to

furnish security on or before the 11th November.
The order was not served on her, nor on her vakil, nor is it shown
she had any notice

of it until the 17th January, the date on which

An

the appeal came on for hearing.

that inasmuch

as

objection was then taken

the security had not been furnished

within the

time prescribed the appeal must be rejected.

The Code empowers the Appellate Court to demand security and
the Appellate Court to reject the appeal if the security is
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directs

not furnished within the time the Court orders.

To justify

the rejection of the appeal there must have been a

demand on the part of the Court.

The issue of a preliminary notice to show cause is not tanta
It simply informs the appellant that the
mount to a demand.
Court proposes to consider the propriety of demanding security
from him and offers him the opportunity of showing cause to the
A Court is not bound by the Code to issue such a notice,

contrary.

though in practice it would generally be improper to make an
order for security without affording the appellant the opportunity
of contesting it. Where such notice is given the appellant is not
He may allow the application to be decided in
bound to appear.
his absence.

If he does

not appear, and the order is not made in

his presence, he must have due notice of

it

to constitute a demand.

The order directing the appellant to furnish security must be
It would be unreasonable
served either on him or on his vakil.
to hold that he was in contempt or disobedience of an order which
had not been communicated

to him.

For

these reasons we ever

rule the objection and proceed to dispose of the appeal.
The land in suit was hypothecated to the appellant
3rd, 1861, to secure the repayment
per cent. after
instrument

June

of Rs. 2,000 with interest at

two and within four years from its date.

12

The

of mortgage was not then, nor has it subsequently been,

von. V.]
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Some payments on account of interest were from time

registered.

to time made, and on the 24th March 1868 a payment

was made

of

52% rupees and an endorsement entered on the mortgage instru
ment and. signed by the mortgagor and mortgagee to the effect

following :—-—
“ For six

years nine months and twenty-one days the interest on

the principal amount
amount
Rs.

received

52-4-0.

deducting

of the document is Rs. 1,021-4—0-

up to date Rs.

469.

Total Rs. 521-4-0.

Received

Of this

in cash to-day

The balance of interest

after

It

the amount is Rs. 500, the principal being Rs. 2,500.

is agreed that this total sum together with interest

at 7t
shall be paid on 30th Ashvija Vibhava, 15th October 1868.”
The property was again mortgaged on January 11th, 1873, to a
Mr. Rosario ,- that mortgage was registered under Act
of
per cent.

VIII

1871.

Suit was brought on it and

1879 the appellant

2nd, 1879,

III

sale certiﬁcate was registered under
September

July

by the ‘fourth defendant whose
Act
of 1877. On the 3rd

and the property was purchased
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a decree obtained

instituted this suit to recover the

amount of the mortgage debt due to her.

It

was pleaded inter alta

thatthe suit was barred by limitation and that the fourth defendant
had acquired an indefeasible title by purchase under a deed of
mortgage,

which

being registered was entitled to priority over the

appellant’s mortgage.

As

to the plea of limitation there is oral evidence which would

prove payment of interest

if it

Although the debt
may be secured on immovable property, proof of the payment of
interest to bring the case within Section 20 of the Limitation Act
would be sufﬁcient.

As

to the plea founded

be

accepted.

on the Registration

Act, assuming

that

Section 50 would have given priority to the second mortgage, it
would have given no more than priority, and the claim of the ﬁrst
mortgagee would not be defeated by a sale made in execution of a
decree to which he was no party.
WVe must, therefore,

set aside the decree and direct

that the plea

of limitation be re-tried and the issues affecting the merits be dis
posed of.

The

costs

of this appeal will abide and follow the result.

TIMMU
’U

stA

Mr.
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APPELLATE CRIMINAL.
Before

Mr.

Justice Kernan and

Mr. Justice

Mu-ttusdmi Ayyar.

THE QUEEN

H382.
July 11.

against

BOYA LINGA
Jen-iadiotiow—

AND ornaas.“t

IV

Village Magistrate—Regulation

of ISM—Regulation

XI

of 1816

Sheep-stealing—Fim.

when the value of the sheep is less than a rupee, is cognizable by
IV of 1821 as a petty theft : but a sentence

Sheep-stealing,

a Village Magistrate under Regulation
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of ﬁne by a Village Magistrate in such cases is illegal.

THE facts of this case, which was referred for the orders of the
High Court by the District Magistrate of Bellary on the ground
was illegal, appear from the judgment of the
Court (Kenum and Muttusdmi Ayyar, JJ.).

that the conviction

Counsel were not instructed.
JUDGMENT :—The

three

accused

were

convicted

before.

the

Village Magistrate of Ra'mcisagu'r under Regulation XI of 1816 of
theft of a sheep valued at 14 annas, and were sentenced, the ﬁrst
accused to pay a ﬁne of 6 annas, and the second and third 4 annas
The ﬁnes

each; in default, all to suffer two hours’ imprisonment.
were collected and paid to the complainant

The

case has been referred to the

sheep-stealing

is not an offence cognizable

trate within the meaning
paragraph

as compensation.

High Court

of Regulation

on the ground that

by, a Village

IV

of 1821,

I, although the value of the sheep may
it cannot be considered a petty theft ;

be less than

a rupee, and that
punishment

Magis

Section 6,

also that the

awarded is entirely inadequate to meet the commission

of such offences.

_

_

sheep is 14 annas, and we see nothing in the
of
Section
6,
paragraph I, Regulation IV of 1821, to hold
language
But
that sheep-stealing can in no case be treated as petty theft.
VI,
1821
IV
of
extends
to
thefts
the
petty
Section
Regulation

The value of the

'

Revision Case 274 of 1882 referred by H. P. Gordon, District
Bollary, under Section 296 of the Code of Criminal Procedure.

Magistrate of

MADRAS SERIES.
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XI

of 1816,

Tm: Qunnx

in the village ohoultry

for not

Bon'imu

penalty prescribed by Clause 1, Section 10, Regulation
which

is limited to conﬁnement

more than twelve

hours or in the stocks for a time

six hours.

not exceeding

4

The Magistrate had jurisdiction to try the accused, as the theft
attended with aggravated circumstances, nor do the

was not

accused appear to be persons of notoriously
had not power to ﬁne the accused.
does not

go

beyond

imprisonment

bad character ; but he

His power of punishment
in the ohoultry or in the

stocks.

The sentence of ﬁne is

set aside, and,

if

recovered, the ﬁne is to

be refimded.

We will

not add

Village Magistrate
undergone before trial was sufﬁcient.

any punishment,

considered the imprisonment

as the
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Ordered accordingly.

APPELLATE CRIMINAL.
Before Mr. Justice Kernan and

Mr. Justice

Matias-dint

Ayywr.

THE PRESIDENT on THE MUNICIPAL COMMISSION,
VIZAGAPATAM,
against
G.

L. WALKER."F

Haw’ras Towns Improvement Act, Schedule C—Casus

cmissus.

Madnu Towns Improvement Act, 1871, the word “ horse " includes a pony
except when, by reference to the number of hands, the articles of Schedule 0 show
Schedule C is part of the Act.
a contrary intention.

In the

No tax is leviable under the Act _on a 4-wheeled
one pony under 13 hands.

THIS was

a case referred

by the Sessions

High Comt

carriage on springs

Judgc

drawn by

of Vizagapatam for

Section 296 of the Code of
'C'm'minal Procedure, 1872, with the following remarks :—
the orders

of the

under

“ The facts of the

case are undisputed.
The sole point for determina
tion is whether a 4~wheeled carriage on springs drawn by one pony is
° Revision Case 261 of 1832 referred by A. L. Lister, Acting Sessions
Judge of
Vizagapatam, under Section 296 of the Code of Criminal Procedure.

1882,

My

1’
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VIIAGAPATAX
Mumcxrs

err.
1)

Wsrxsn.

a vehicle liable

to taxation

of Schedule 0, Act

under the provisions

III of 1871 (Mad/ms).
“ I submit that it is not liable

under Article

2

[VOL. V.

of that schedule, which

lays down that such a carriage drawn by one horse or by a pair of
ponies under 13 hands is liable to taxation.

“ The District Magistrate holds that the word ‘ horse ’ includes ponies
and mules in this article by virtue of the extended meaning assigned
to the word ‘ horse ’ in the interpretation clause of the Act.
“ The
interpretation clause however applies only to expressions in the
Act and not to ‘ Schedule C to this Act annexed ’ as it is described
in Section 64; what is annexed to an Act is not part of an Act.

I

“But

if

the interpretation clause is extended to Schedule C,
submit that it is apparent from the context that in this schedule the
even

’

word ‘ horse does not include ponies and mules.
“ The view held by the District
Magistrate that an ambiguous clause
forms its own context does not appear to be sound ; the most limited
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interpretation that can be given to the word

‘

context’ includes what

immediately precedes and what immediately follows.
“ The District
Magistrate is obviously in error in holding that the
word ‘ horse’ in Article 1 of Schedule C includes ponies and mules
for a 4-wheeled carriage drawn by a pair of ponies is taxed at Rs. 4-8-0
2 of the schedule and not at Rs. 9 under Article 1.

under Article

“ In Article

3

of the schedule ‘horse’ manifestly

does

not include

ponies and mules, because mule is mentioned in that article.
“ In Article 4 of the schedule ‘ horse ’ clearly does not include pony
or mule whose taxation is provided for in Article 5.

“I submit

the word

‘

that Articles

horse

’

1, 3,.4

are‘ the context ’ of Article

2, in which

if

cannot therefore include pony and mule, even

the

interpretation clause is extended to the schedule.

“ The question appears to

be not what was meant by the Legislature,

and although it seems an absurdity that a pony
carriage should be exempt from taxation, it is equally absurd that the

but what was said,

same tax should be
a carriage

imposed on a carriage drawn by one pony and on

drawn by a pair of ponies, while a one horse 4-wheeled

carriage pays half the tax of a pair horse 4-wheeled carriage.”
Counsel were not instructed.
The Court (Karma and Muttusdnu' Ayg/ar,

JJ

°

delivered

the

following
JUDGMENT :--—The point for determination

in this

case is whether

drawn by one pony is a vehicle
liable to taxation under the provisions of Schedule C (Act
of
a 4-wheeled

carriage on springs

III
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Article 2 of that schedule provides that sucha
1871, Madras).
carriage drawn by one horse or by a pair of ponies under 13 hands
is liable to taxation.

Under the Act, the word

horse

includes

“ a
4-wheeled
C, Article 2,

a pony.

By

drawn by

This

a single pony is shown.

seems

The true construction is that

to be an incorrect

a carriage drawn

by

a

horse (including pony not under 13 hands) is taxable at Rs. 4~8-0.
But although all carriages kept within the Municipality for one
month, Section 64, are taxable—yet no rate is ﬁxed by the
a 4-wheeled carriage drawn by a pony under 13 hands.
vision in Section 64 is that

the owner

of

Act for

The pro

a carriage is to

pay the
But C gives a rate
pair of ponies under 13 hands,
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tax according to the rates given in Schedule C.

in paragraph

2

for a horse, or for

a

and does not ﬁx a rate for a can'iage drawn by a single pony under
13 hands.

Act, the plural number includes the
But this rule does not apply to this case which

Under the General

Clauses

singular number.
provides for a pair of ponies, and excludes the application of para
graph 2 of clause C to a single pony under 13 hands.
It is not stated whether the pony of Dr. Walker is of, under, or

If

over 13 hands.

it is under

13 hands, no tax

rate is ﬁxed

for

can be levied

on

a carriage drawn

by such a
omissus.
If
the
pony is of or over
The case is then casus
pony.
We do not go
13 hands, the carriage is taxable at Rs. 4-8-0.
the carriage,

as

no

into the arguments

set out

in the reference.

But we may

Act is part of the Act;
(1) the schedule to this
“ horse ” includes pony except when the articles
(2)

say——

of C, by

reference to the number of hands, exclude the application
of

“ horse ” to pony.

M113?”

WAR“
Schedule

carriage drawn by a horse is to pay
”
Rs. 4-8-0.” “ Horse here primd facle includes pony.
But as “ pair of ponies under 13 hands ” are also referred to in
that paragraph, it is contended that an intent not to tax a, carriage
construction.

VIZAGAPATAM

[VOL v.
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APPELLATE CIVIL.
Before

Mr. Justice Iunes, Ojiciattug Chief Justice,
Mr. Justice Tarrant.

and

MUHAMMAD KHASIM BAHADUR (Pmm'nrr),

1882.
14.

July

and

JOHN CARLIER
Pension:

A

Act—Bonus .' Attachment

(DEFENDANT.)*

of, under Civil Procedure

by Government in addition to a pension

bonus granted

Code, 1877.

to an oﬂiccr compul

sorily retired on account of reductions in the public service is not a pension within
was liable to attachment in

the meaning of the Pensions Act, 1871, Section 11, and
execution

proceedings

begun prior to

June

1, 1882.

a case stated in February 1882 under Section 617 of the
Civil
of Masult
Procedure, 1877, by_the District
of
patam in a certain suit in which the plaintiff, having obtained a
decree for Rs. 951-3-2 against the defendant, applied to the Court
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THIS was

thsif

Code

to attach

a sum of Rs. 1,100 in the hands of the Collector due to

the defendant

as

a

bonus

granted

consequence of the reduction

to him

of the establishment

Works Department in which defendant

in
Public

by Government
of the

had been employed as an

Engineer.
The Collector objected to the attachment on the strength of
Section 11 of the Pensions Act, 1871. The Mﬁnsif referred the Col
lector to The Secretary of State for India v. Kemchand Jeychand,(1)
but the Collector was of opinion that the
The Government

case

did not apply.

had granted both a monthly pension and a sum

of money as a bonus to the defendant whose services were dispensed

with.
The Mdnsif

submitted

that the

bonus was

not

exempted from

attachment.
Counsel were not instructed.

The High Court (Innes, Offg. C.J., and Tan-ant,

J.)

delivered

the following
" Referred Chse 7 of 1882 stated by 0. Swammkrishnama, District Munsif
Masulipatam, in Original Suit 671 of 1880.
(1) I.L.R., 4 Bom., 432.

of

._\——"
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agree with the decision of the Bombay

High

Kmm

Court (The Secretary of State for India v. Kemchand Jeycband),(l)
*
and are of opinion that a bonus is not a pension.

GAMER

JUDGMENT

By

recent legislation, the

Civil Procedure

a

has been so

Code

altered in Section 266 as to exempt a bonus or gratuity received from
Government

from

to execution
oz'de

Section

proceedings
3,

But this provision

attachment.

Code

does not apply

commenced before the 1st

of Civil Procedure

June

1882—

of 1882, Clause 3. If,
in execution,

therefore, as stated in the reference, the proceedings
commenced prior to 1st

June

1882, the bonus is attachable.
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APPELLATE CIVIL.
Before

Sir

Charles

Mr.

A. Turner, Kt., Chief Justice, and

Justr'ee

Muttusdmi

Ayyar.

THE SECRETARY OF STATE FOR INDIA 1N COUNCIL
and

HARI BHANJI

AND ANOTHER
Jurisdiction~Act

Rnsrounnnrs.*

(Pnsmrrs'rs),
of State.

The acts of state of which the municipal courts of British India. are debarred from
taking cognizance,

are acts done in the exercise of sovereign

powers

which do not

profess to be justiﬁed by municipal law.

Where an act complained of is professedly done under the sanction of municipal
law, and in the exercise of powers conferred by that law, the fact that it is done
by the sovereign power and is not an act which could possibly be done by a private
individual, does not oust the jurisdiction of the civil courts.
Nobin Cbunder Day v. The Secretary of State for India(2) dissented from.

THIS was an appeal from the decree of Innes, J., in Civil Suit
No. 482 of 1879, reported in I.L.R., 4 Mad, p. 344.
The facts appear suﬁiciently for the purpose of this report from
the judgment.

The Advocate-General (Hon. P. O’Sullivan)
The respondents were not represented.
I.L.R.,

'(l)Appeal
(2)

I.L.R.,

for appellant.

4 Bom., 432.

3 of 1880 from the decree of the
1

on.

High Court,

1881
es.

April

APPELLANT,

(DEFENDANT),

dated December

11.

37

l9, 1879.
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The Judgment of the Court (Turner, C.J., and-Muttusdmi Ayyar,

J.)

was delivered by

TURNER,

C.J.—The

respondents having purphased'adquantityit
Bnixn. salt at Bombay and/paid excise on it at the rate of Rupees 1-13-0
per malind, the rate leviable under the law there __i_n forge,
patched

it by

sea to certain

salt was in_transit, Act

ports in this Presidency.

XVIII of

ills

While

the

1878 was passed and, came into

that Act the import duty on salt was.
to
'Rupees v2-8-0 per maund ; but in virtue of a notific_ation issued by
the Govemor-General in Council under the authoritypi
iorce.

‘

By

Tarifflict,

were allowed

1875, importers

a.

deduction

they were chargeable

already paid, and consequently

1M:

oflhnggise

only'withjhe

difference between the excise and the import duty.

On the landing of the salt in this Presidency,

the Collector
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required the respondents to pay the difference, 13 annas per maund,
between

the excise already paid and the import duty leviable

under the

Act of

the Collector’s

1877, and the respondents, having complied with

requirements

in order to obtain

salt, instituted this suit to recover

possession of the

the sums they had been com

Among other pleas the app>e_lrl_a‘1i pleaded that the
pelled to pay.
this plea judg
Court had no urisdiction to entertain the suit.
for the respondents, omuothxissfuues Yorjtlie
ment was given
appellant.

8&h'5my

In

dismissing

the suit the léifrﬂdi

should bear his own costs and

udge directed that

assigned, as the reason

for the order respecting costs, that the respondents had succeeded
on the issue as to jurisdiction.

On appeal objection is taken to the order on the ground that the
issue as to jurisdiction entailed no costs, which would not have
been incurred

if

the issue had not been raised,

that the appellant
having succeeded on the main issues was entitledftoﬂi-ecover his
costs and that the Court had no jurisdiction to entertain
the__s_1_ul_t:\

At

the hearing the learned

Advocate-General admitted

that

although the Government considered the order as to costs errone
ous in that it was at variance with the ordinary practice of the
Court, the object of the appeal was principally to obtain the judg
ment of a Division Bench on the question of

‘

urisdiction.

The contention that the Court had no urisdiction was not rested
on the nature of the subject-matter

of the

suit

as

being

a matter

of revenue in which the Court was prohibited from interference

by

tor

P.

Customs v.

the majority of the
Clzit/mnzbaram,(l)

Full Court in

On‘Tr-uz Sscns
:53

that point the decision
Sea

275

of the Letters Patent of the Supreme Court.
of_

the provisions

of

'

MADRAS SERIES.

VOL. V.]

Collec-

of course binds this

I?“

The learned Advocate-General stated that the HQ:Bh£xn.
of the judgment of Mr.
for
the
further
consideration
necessity
was in conﬂict
Justice Innes arose from the circumstance that

it

'Division Bencli.

with the opinion of three learned Judges of the High Court of
of Madras desired to as
Calcutta, and therefore the Government

it

a

larger number of the Judges of this Court.
lagged mainly on the judgment of the Calcutta Court and sup
by citing authorities illustrating the rules that a sove
pprted
reign cannot be sued in his own courts without his consent and

certain the opinion of

$355815 not amenable to the jurisdiction of municipal courts in
The case of Nobin Chunder Dey v. The
respect of acts of state.
a

ing the Excise Revenue, the Superintendent of Excise offered for
sale by public auction the right of retail sale of speciﬁed liquors
The plaintiff was the highest bidder for licenses for
and drugs.
is.

:

his bids were recorded and he paid the deposit.
Shortly
stock of goods the Excise otﬁcers refused
after he had laid in

ﬁve shops

and compelled him in consequence to close his shops.

passes

Having

sustained loss on

the resale of the goods and in

ways he claimed compensation

other

in damages or at least the return

of

him

the deposit.

CroWn could not be sued

Adverting
own

to the rules

that the

courts, and that the servants

of the Crown could not be made liable in respect of actsldone by
them bondjide on the part of, and as the agents of the Crown, and
that the remedy of person injured could only be sought by peti
tion of right, the learned Judge said that to some extent the case
_“

a

with regard to
India.” Having pointed out that, while the Government was in
the hands of the East India Company, the Company never entirely
seemingly,

lost its

though not

private

or

essentially,

commercial

different

decisiommmndia
(1)

I.L.R.,1Mad.89.

character,ztrn\d'_:ilI1-1E{ed.150v

(2)

I.L.R.,

the

Company though

1

-

its

could not be sustained.

in

held

it

The claim was tried by Mr. Justice, now Sir John, Phear who

is
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unquestionably an authority directly in
Secretary-of Siate(2)
point. The circumstances were as follows. As means of collect
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{invested with powers usually called sovereign was not

constituted

thereby a sovereign, thelearned Judge referred to the Peninsula and
Oriental Steam Navigation Company v. The Secretary of Stale-,(l)

3:12: 3:“

.1?“

Him Bus“. and to the distinction there drawn between acts done by the Com
pany in the exercise of what are usually termed sovereign powers

and acts done by the Company in the conduct of undertakings
which might be carried on by private individuals who had no such
powers delegated to them, and he held that the East India Com

pany and the Secretary of State, as succeeding to the liability to
suit under which“ the Company l_ay, could be sued only for acts

done in the conduct of undertakings which mi ht be carried on by

,\

“ not in
matter involved in the contract and breach was
any_d_egree
an undertaking that might be carried on by private individuals
without sovereign powers,” that “ the contract was only part of the
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\ administrative contrivance and arrangement by which the Goveg
ment is accustomed to collect the excise duties,

and the levying of

the excise duties and other portions of the public revenue certainly
could not lawfully be done- by private persons not delegated by

'1

the Sovereign

to do so,” he held that

the Government

against
itself in respect to an alleged contract made and

for acts done in the exercise of sovereign powers and was therefore
not maintainable. On appeal, the Chief Justice and Mr. Justice
Macpkerson

affirmed

the decree dismissing

In delivering

grounds.

the

suit

on similar

the judgment of the Court the learned

“ The
persons who are said to have been
guilty of the acts and default of which he (the plaintiff) complains
are the ofﬁcers employed in that Department of the Government
Chief Justice observed:

which relates to the imposition and collection of the
The ground of the complaint is that these ofﬁcers
excise duties.
service

WW

of duty in not fulﬁlling
obligationslto the plaintiff which they were bound to fulﬁl in that
that the
capacity.
Witkimpomibte
have been

guilty of various

lhlaws which are made

in this

breaches

or any other country for the taxation of

the subject by the impositions of customs and duties are laws which
3

can only be made or enforced in the exercise of sovereign

properly

_

the suit was a suit

so called and these sales at

1
(1) Bourke, pt.

powers

which the plaintiff purchased
VII,

166.

\,

5

'\
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only constitute
portion of the Tm; slou
nar or
machinery and arrangements by which the imposition and collec
STATE FOB
INDIA
tions of the excise duties are regulated in this country. His
therefore clearly one of those which cannot

against the, Government
the hesitation

suggested by the respect due to the

J

learned}
the case of Nobin Gkander Day was decided
we

‘

Judges by whom

of India.”

.

.

.

With

be enforced Him iim'sn.

.

.

are unable to acquiesce 1n the propriety of the decision.

of proceedings at

the one having relation

sovereign,

courts without his

sovereign

is a

not liable to

Consequently in

consent.

England the form of procedure permitted to
himself aggrieved by an act of the Crown

subject who considers

is

can be maintained and whether

it

nature that

it

a

is

by petition of right.
When an order has been passed that justice be done, and not before,
of such
the courts are at liberty to inquire whether the claim
well founded.

I

Company v. The Secretary

State,(3)

‘

The Peninsular and Oriental

of

of

Bengal v. East India 00mpany,(2)

Steam Navigation

“' _

where

gtitute thelﬁ sovereigns.

And this

stancesmpany

is

entire concurrence in the opinion expressed
the Court expressed its
by Chief Justice Grey that the fact of the Company halipgjqeen
invested with powers usually called sovereign powers did not con

ﬁrther shownTy

the circum

was held liable for the negligence

or

in which the Sovereign would
179.) Not
only was the Company liable to suit in the courts of the Sovereign,
also submitted to the jurisdiction of its own courts. (Regubut
of its ofﬁcers in

cases

it

not have been held liable even on petition of right.

lation

III of 1793, Bengal,

(p.

misconduct

preamble.)
4

Vesey jr. 370.

(2) Bignelj

2

l,

Brown‘s Chancery Cases, 179.
Vescy jr. 66. s.c.
(Calcutta Reports) 120, cited in Bourke, pt. VII. p. 180.
(8) Bourke, pt. VII. 166-188.

(1)

'U

-

is

a

The East India Company was not sovereign, and the personal)
the attribute of sovereignty did not
exemption from suit which
v. East mlia Company,(l) Bank
the
Oarnatic
attach to it. Nabob
of
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suit in his own

is

rule of universal law that

a

a

is

is

thepersonal status of the defendant, the other to the character of
in respect of which relief
sought.
theact
It an acknowledged attribute of sovereignty and has been de
scribed as

.‘vw

._4'
gal 1|. _

((I'L

‘9‘“.

to

a

law‘wby

subject against

a

Two principal rules regulate the maintenance

\.

claim

a

the rights on which he claims

is

w...“ =

VOL. V.]
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by the Crown of the direct government of
\Brz'tish India it was provided that persons should have the same
lsuits and remedies against the Secretary of State in Council as
the assumption

(On

Sucna2:1,

I?“

Him Iiﬂiwl- they had theretofore been entitled to maintain and pursue against
Consequently, the Secretary of State in Council
the Company.
{of

[cannot in this country claim on behalf of the Crown the prerogative
The Crown has consented to submit its acts
immunity from

suit.)
this country to the extent we shall presently" iridicatechLthe
jurisdiction of the municipal courts. This point was allowed by
. Justice Phear, and the learned Chief Justice and Mr. Justice

y,
I,

'

in

.

_ Maqoherson

rule to which we have referred as having relation to
of the act complained of
the rule that municipal
courts have no urisdiction to entertain claims against the Govern
[second

is

the nature

the sense in which the

iii-to be understood in this rule

one sense

all acts done by the ofﬁcers of the Government in the exercise of
powers committed to them for purposes of administration and which
cannot legally be done by private persons may be termed acts of
“
There

are

cases

in which

it

state.
has been held that the East India

Company was amenable to the Municipal Courts on the ground
that the acts complained of were committed in the conduct of
The
undertakings which might be carried on by private persons.
Peninsakzr and Oriental Steam Navigation Company v. The Secretary

of

those cases

it

State.(1)

In

was not necessary to do more than to call atten

tion to the general distinction between acts done in the exercise of
powers usually termed sovereign and acts done in the conduct of
undertakings which might be carried on by persons who enjoyed
no delegated powers of sovereignty.

In

the conduct of the commercial
and

of actionable

it

the occurrence
avoided,

was obvious

attached to such operations.

of the Company,
hardly be altogether

operations

wrongs could

that no character

But

of sovereignty

the decision in the case of Nobin

Chunder Day goes beyond the decisions to which we have referred.

It

is

I
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term “act of state

What

I};

”

?

ment arising out of acts of state.

is

The

it.

have not expressed any doubt respecting

apparent that the learned Judges had in view the able
(l) Bourke, pt. VII.;166-188.

udg
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ment

the Peninsular and Oriental
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Tns Sam

Company v.

Steam Navigation

TARY O?
1.01,

the
The Secretary of State ;
but whereas in that case after noticing
from
distinction above mentioned, the Court held that exemption

5mm

W“

sat,could

INDIA

/

not be claimed in respect of the latter class of acts and Him

former class would enjoy
such‘immunity, in Nobin Chundcr Day’s case it has been ruled that
the‘liability of the Government or of its ofﬁcers to suit is restricted
expressed no opinion that all acts of the

It

$32553£ the latter class.

]:th

maintained,

appears to us that this. position can

and that the decided cases show that in the class

5? acts which

are competent

private person,

a

to the Government

not to any

and

distinction taken is between those which lie outside

theprovince of municipal law and those which fall within that law,
and that it is of the former only that in this country the municipal
in British India cannot take cognizance.

’

Acts done by the Government in the exercise of the sovereign
powers of making peace and war and 0f concluding treaties obvi
ously do not fall within the province of municipal law, and although
in the administration of domestic affairs the Government ordinarily
which are regulated by that law, yet there are
in which the supreme necessity of providing for the public

exercises powers
compels

the Government

justify themselves by any

to acts which do not pretend to

canon of municipal law.

these powers the Government

though irresponsible

is

it

not wholly without responsibility.

Bib-taint

more or less responsible

responsible ministers

For

the exercise

to the courts

Under the constitution

of

to Parliament through the

of the Crown.

stand to be the acts of state of which municipal

courts are not

2/

Council in the Tanjore

declares the rule and indicates an intelligible reason

if

to take cognizance.
“authorized
rI'he
decision of the Privy

i

Acts thus done in the exercise of sovereign powers but which do
not profess to be justiﬁed by municipal law are what we under

Case(1)

not for its

a

origin at least for its preservation.
On the death of the Raja Stsaji, who enjoyed the status of a
sovereign, although, as was observed in
subsequent case, he
only the shadow of original and independent sovereignty,
the East India Company seized the whole of his property as an
(1)

7,

possessed

M.I.A.

476.

},

cases

safety

is of_
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Tm: Sscu

escheat to the paramount

TARY or
STATE son

power.

On a

bill ﬁled by

[VOL. V.
the

eldest

widow in the Supreme Court of this Presidency, the Court drew
a distinction between the state or crown property of the late Reja

INDIA
1'

Hlm Bximr. and his private and particular property and declared the plaintiﬁ
entitled to the latter.
The Privy Council held that the suit was
not maintainable.
Lord Kingsdown observed that “ the
general

'

" could not with
The
principle
any color of reason be disputed.
transactions of independent States between each other are governed

by other laws than those which Municipal Courts administer : such
Courts have neither the means of deciding what is right nor the
power of enforcing any decision which they

may make,” and their
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Lordships proceeded to inquire what was the real character of the
act done, whether it was a “ seizure by arbitrary power on behalf
of the Crown of Great Britain of the dominions and property of a
neighbouring State, an act not aﬁecting to ustify itself on grounds
” or whether it was “ in whole or in
of Municipal law
part a posses
sion taken by the Crown, under color of legal title, of the property

Raja of Ta-njore in trust for those who by law might be
entitled to it on the death of the last possessor.”
If it were the
latter, their Lordships declared the defence set up, the plea that
of the late

it

was an act of state, had no foundation, and, having on a view
of the evidence arrived at the coiiclusion that the seizure was
an exercise of sovereign power eﬁected at the arbitrary

discretion

of the Company

by the aid of military force, they held there was
in the court as well in respect of the
“If,” they said, “ the
private estate as of the Crown- property.
Court cannot inquire into the act at all, because it is an act of
an absence

of jurisdiction

/ State, how can it inquire into any part of it or afford relief on the
ground that the sovereign power has been exercised to an extent

t

which the Municipal law will not sanction.”

It will

judgment of the Coru't did not proceed
on the ground that the injury was the result of an act which could
be observed that the

only be done by the sovereign powcr or by those to whom the
sovereign had delegated his powers, but on the ground that the act
was of a character that did not fall within the purview of municipal
law, an act which courts charged with the administration of muni

cipal law could not appreciate and in respect of which no jurisdic
tion was committed to them. The ground of decision was the same
in the earlier case of the Nabob of the Carnatic v. East India

MADRAS SERIES.

VOL. V.]
Lord

Company.(1)

Commissioner

281

Eyre in dismissing the bill said:

Tun Sncnl

2;,

is a case of mutual treaty between persons acting in that in-

I?“

of each other, and the circumstance that
mere
India
are
servants in relation to this country Him Bills"
East
Company
\the
The treaty was entered into with them
has nothing to do with it.
not as subjects, but as a neighboring independent state, and is the
stance as states independent

same

as

if it

were entered into between two sovereigns:

quently is not the subject of private municipal

v

it

conse

urisdiction.”

The decision in Ruslomjee v. The Queen,(2) both in the Queen’s

Bench and on appeal rests on the same ground. A claim was
made on a petition of right under the following circumstances.
War
The petitioner had a demand on a colony or guild in China.
broke

abolished.

At the

Britain and China and the guild was
of the war it was stipulated that 3,000,000

Great

out between

close
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dollars should be paid to the Queen in respect of debts due by the

The petitioner sought to compel the
colony to British subjects.
In holding the claim could not be
his
demand.
Crown
to
satisfy
_

Mr. Justice

“I

it

I

when the Queen has, as a high act of
state, made a treaty, and received money in consequence of an act

'

entertained,
can possibly

Blackburn

observed:

do not think

be said that

of state, the mode of distributing it is in any way enforceable by a
court of law, or subject to the ﬁndings of juries.
think there is

I

a.

moral claim that

investigated

it

be given to the right

in the manner

direct, and the ministers

person, which must be

in which Her Majesty is pleased to
it would probably be respon

who direct

sible in Parliament if they did it unjustly.
Mr. Justice Lush said
“ all that is
done under that treaty is as much beyond the domain
of municipal law as the negociation of the treaty itself " " " For

any omission of that duty (the duty of distribution) the sovereign
cannot be held responsible.
The responsibility rests with the advis
of the Crown, and they are responsible to Parliament and to
Parliament alone,” and in the Exchequer Chamber Lord Coleridge
ers

in delivering the

udgment of the Court declared the claim unten

able because, as in making the treaty, so in performing the treaty,
the Queen is “ beyond the control of municipal law.”

The Tanjore case(3) is at the same time an authority for the
position that where the act which is the ground of complaint is an
(1) 4, Brown’s Chancery Cases, 198; 2 Vesey
(2) L.R.,l.,Q.B.D., 487, and 2, Q.B.D., 69.
(3) 7

M.I.A.,

jr.,

59.

476.

38

THE INDIAN LAW REPORTS.

282

[VOL. V.

act which professes to be done under the sanction of municipal law

Tux Szcna-

and in the exercise of powers conferred by that law, the circum

25,,

it is an act done by the sovereign power or by the
of
that
deputy
power does not oust the urisdiction of the civil courts.
That the parties to the act then in question could claim such pro
stance that

INI?“
H.431 B'ss'sn.

by the status of sovereignty was not dis
puted, and the question on which the decision turned was, as will
be seen from the passages we have quoted, whether the act affected
tection

as was afforded

to justify itself on grounds of municipal law or whether it was
in whole or in part a. possession taken by the Crown under color
of legal title, and in the latter

case the Committee

determined that

the defence of absence of jurisdiction had no foundation.

In Forester
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v. The Secretary of State,(1)_t_heiplaintiﬁ claimed title
the
Sumroo.
At the___t_ime the East India Company
Begam
from
territoriegon
the west of the Jumna, this lady
acquired the Doab and

held

a

jaghir in

the Doab on jaiddd tenure,

{.03

subject to the

oin-

gation of maintaining a body of troops for'the service of the soverPractically the whole administration of the territory includ
reign.
ed in the aghir whether civil or criminal Was vested in the

(
I

of delegated sovereignty therein ; the
Regulation Law was not introduced till after the acts of which
On the death of the Begam, the East
‘the plaintiff complained.
Begam who exercised

a

India

a sort

Company resumed the

jéghir and

seized the arms and

mili

tary stores. The plaintiif sued to recover the estate and compen
sation for the'scizure of arms, &c. It was pleaded that the Begam
was an independent or quasi-independent
sovereign, and that the
resumption

and seizure were acts of state of which the propriety

and validity were not cognizable

by any municipal court.

Privy Council having found

the Begam was not

princess,
Taajore

that

The

a sovereign

the plea.
Their Lordships adverting t0 the
“
observed :
The act of Government in this case was

overruled
case

not the seizure by arbitrary power of territories which up to that
time had belonged to another sovereign state

;

it

was the resump

tion of lands previously held from the Government under a parti
The
cular tenure upon the alleged determination of that tenure.
title
that
title,
of
a
under
color
being
was
taken
legal
possession
the undoubted

right of the sovereign power to resume and retain

(1)Suthcr1and’s P.C. Judgments, Vol.
p. 55.

II,

628, 5.0. Indian Appeals.
_

1872,

1873,

'
.
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.

upon

Tm Sam

of the tenure under which they may have been

53:: 3:3

or assess to the public revenue all lands within its territories
the determination
exceptionally

held rent-free.

If

that tenure'or for other cause a
the title of-' the
between

Government,

the Government

I?“

by means of the continuance of
right be claimed in derogation of Him

that -claim like any other arising

and its subjects

w0uld primﬁfacie

be

cognizable by the municipal courts of India.” Although the plain~
tiff failed to recover the estate because he could‘no‘t prove a herit
“
Suit.’ ’(1)
age—title; he succeeded in the
Arms
which
the
Government
relies is correct, then
If the decision on

it

was obviously unnecessary

for the Privy Council in

Fog-aster’c

case to have inquired into the title
of the Begam, for the resump
tion of her jéghir was an act which could under no circumstances

have been legally done by a private person—it was an act of the
Government
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because

it

done in the exercise of

administrative

powers,

but

it professed to be done under the sanction of municipal law

was examinable by the municipal courts.

The

cases we have cited appear to us to afford a

indication of the

sense

in which the term

‘

suﬂiciently clear

act of state

’

is to be

rule which restricts the jurisdiction of civil
understood in
@1365? In the case before us, the demand of which the respond
the,

ents complained

was levied by the Collector

acting as he believed

under the authority of municipal law.
7

For the reasons we have givenrnw’e agree with the learned Judge
from whose decree this appeal is brought, that the Court had j uris
diction to entertain the suit.
On the question of costs, we are unable to say that sufﬁcient
grounds were shown

to warrant a departure from the usual rule.

had brought the appellant into court without
grounds, and the appellant was justiﬁed in objecting to the juris
We
diction by the ruling which it has been our duty to examine.
The respondents

must, therefore, allow the appeal and vary the order by directing

that the respondents do pay the appellant’s costs in the Court of
First Instance, but as it is admitted the appeal would not have been
brought except to try the question of jurisdiction, we direct the
appellant to bear his own costs of this appeal.
The Acting Government Solicitor (le'lh'am Morgan) for appel
lant.

‘

(1) Buthorland’s

-

RC.

Judgments, Vol.

II,

p. 639.

69

3811"!
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APPELLATE CIVIL—FULL BENCH.
Sir 011(11'108 A. Turner, KL, Chief Justice, Mr. Justice Innes,
Mr. Justice Kernan, Mr. Justice Kinda-slay, and Mr. Justice

Before

Muttusctmi Ayyar.

MANA VIKRAMA. zanoam MAHARAJA BAHA'DUR
CALICUT (PLAINTIFF), APPELLANT,

£3261

or

and

SURYA NARAYANA BHATTA up

(FIRST

Civil Courts Act, Sections 12, li—Court

Jul-"dirtion—lindras

AND

Sscoun

Fear Act, 1870, Section

LﬂIU—Kdllﬂl)l— V nine of improvements not expressly secured

7, Clause 9—elfalabar

not to be calculated in valuiny
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ANOTHER

Rssroxnssrs.‘

Daraums'rs),

subject-matter

of suit to redeem.

J

Prr Curiam (Tamer, C.J., and Muttusami Ayyar,
an
., dissenting).—Where
instrument of mortgage, does not expressly secure the amount to be allowed for im
is not to
the value of the improvements
provements on redemption of the mortgage,
". for tho
be calculated in ascertaining the “ value of the subject-matter of the suit
piu'poses of jurisdiction under Section 12 of thq Madras Civil Court: Act.
Per Turner,

C.J.

J

(Muttusami Ayyar, ., concurring).—By the custom of Malabar
to all kﬁnam demises that the mortgagor hall pay the

-a condition is attached
value of improvements

secured
advanced

the mortgage

by

and must

of the sums spent in improvements

in the same manner

in determining

be calculated

the suit for the purpose

THIS was

a suit

during the term of the demise before

made by the mortgagee

and the repayment

he can redeem,

as the repayment

the value of the subject-matter of

of jurisdiction.

brought in

parcels of land, demised

a

District Munsif’s Court to recover

on behalf of a Malabar

the defendants on a kanam of Rs. 1,394-4-7

(further advance) of Rs. 428-9-2
1,822-13-9,

is thus

of the principal

Devaswam.

31

to

and a purankadam

in 1850, on payment

of Rs.

the amount advanced, and Rs. 75 for improvements.

The defendants
improvements

(inter alia) contended that they had effected
on the lands worth Rs. 4,500, and that the suit, if

properly valued, was without the jurisdiction of the Munsif.
The Mﬁnsif held that the suit was cognizable by him, on the
ground that the correct valuation of the suit, for the purpose of the

'

S.A. 474 of 1880 against the decree of T. V. Ponnusami Pillai, Subordinate
Judge of South Malabar, reversing the decree of N. Sarvothama Ran, District
Munsii of Nedunganad, dated January Slat, 1880.
a

'

MADRAS snaras.
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The Munsif found that the Zulonlx ' or
Cancer
defendants were entitled to Rs. 1,486-7-2 for improvements.
0
Court Fees Act, was Rs. 2,069-3-0.

The ﬁrst and second- defendants

appealed and objected

to

Nialuiu.

the
'

jurisdiction 6f the 'Mﬁnsif.
The Subordinate Judge held that the Munsif ought to have
included the improvements in yaluing the suit, and that the value
of the suit was, including improvements, beyond the Munsif’s
He therefore dismissed the suit.
jurisdiction.

_

The plaintiff appealed to the High Court on the ground that
the jurisdiction of the Mﬁnsif, and that the

the suit was within

dismissal of the suit was wrong in any case.

The Court (Ktndersley and Forbes, JJ.) referred the question of
the Munsif’s jurisdiction to a Full Bench for decision on Septem
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Mr.

'

'

ber 1st, 1880Shepkard for appellant.

.

Vtsvaniiclayyar for respondents

The

Full Bench (Turner, C.J.,

.Muttusztmt

Ayym',

J

JJ

Innes, K'vrnrm,

delivered the following

JJ

Enderstey, and

udgments :—

., concurring).—Both
. (Innes and Kindersley,
KERNAp',
the Civil Courts Act
of 1873 and Court Fees Act
of 1870

III

“ value of the
subject-matter of suit,’
of 1873 refers to the Act of 1870.

deal with the

It

seems reasonable, therefore,

matter

in
_

is valued

in one Act, the

and the

Act

that, when a particular subject
same

value ought

to be adopted

respect of the same matter in the, other Act, unless contrary to

some special provision,
so

VII

’

doing.

Courts

Act

or unless there is manifest inconsistency

There is special reference in Section

14

of the Civil

to Section 7, Clause 5, of the Court Foes Act, and

be argued that,

if

in

it may

the value in the Court Fees Act was intended to

be adopted, there should be some particular provision to that effect.

This may be admitted.
But the reason of that special reference
was that the_valuation of the particular subject, land, was pecu
liarly diﬂicult, and, as the mode of valuation of it was settled
already for stamp purposes by the Court Fees Act, and this was in
accordance with the pre-existing moth of valuation for jurisdiction
(see Thz'r/garrijd

Mudah' v. Ra'mdnzu'a

Ckarry),(1) that mode of valu

ation was adopted and the reference

(1) e

M.H.G.R.,

to the Court Fees 'Act given

151.

I
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annm

or

Cancer
0.

N imhmm.

[VOL V.

than that of the old Regulations. Section 12,
limiting the Mﬁnsif’s jurisdiction, refers in general terms to the
“ value ” of the
as there
subject-matter,-and,
is already an ascer-.
as more convenient

tained

value in the Court Fees

Then,
the

if

value

Act for

7,-Clause 9), such value

case (section

the instrument of mortgage
to be

allowed

in this

the subject-matter

I think,

should,
does

be adopted.

not expressly secure
think that the

I

for improvements,

of such improvement cannot be taken into account in
ascertaining the amount for the purpose of urisdiction.
The language of Clause 9, Section 7, Court 1"(‘08 Act, is precise,

amount

“principal amount expressly
arrears of interest, if any, nor

For

secured.”
does

it

It

does not

calculate

calculate any improvements.

the purposes of Court fees, a ﬁxed line is drawn, probably to

I

like the-Present
do
not be adopted for juris
There seems very good reason for

meet some such difﬁculty or class of cases
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not see why the same guide-line should

diction in the Civil Courts Act.
this view;

for the mortgagor may not know the value of the
(as in this case he said Rs- 75 was the amount,

improvements

whereas 1,400 rupees is the amount

If

ascertained).

he does not

know the amount, how can he ﬁx it for jurisdiction, and,
can he know the Courtin which he should ﬁle his suit?

if

so,

If

he ﬁles

a suit, as in this case, in an honest belief, though mistaken,
improvements

how'

as to

being of small value—is he to bear the costs of that

suit because the improvements
jurisdiction, and to begin
further costl?

and principal money are over the

dc now

in another Court another suit at
_

Whether these reasons are sound or not, the Act is clear “ principal
do not
amount expressed in the instrument of mortgage.”

I

that the improvements become secured by the kanam,
certainly not expressly, but the mortgagor cannot redeem “without
think, therefore, that the Mﬁnsif
paying the improvements.
understand

I

I

would reverse
Judge wrong, and
the decree of the latter and remand the appeal for trial.
was right and the Subordinate

The defendants should pay the costs of this appeal.

J

CJ.

-'

., con'curring).—The plaintiff
(Muttusami Ayyar,
instituted this suit in the Mansif’s Court claiming to redeem lands
held by the defendants on kanam on payment of Rs. 1,822-13-9,

TURNER,

the amount of the original mortgage debt and further advances,
and Rs

75, the value

of

improvements.

The defendants,

among

'

'

VOL. v.1
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of the suit was not pro stomx or
- Cancer
perly valued, and that the jurisdiction of the Munsif would be
N 5min“.
ousted, if it were properly valued; they also pleaded that the
sum to be paid on redemption in respect of improvements was
other pleas, urged that the subject-matter

'

Rs. 4,500.

The Munsif considered that the suit was a suit for land within
the meaning of that term in the Civil Courts Act, Section 14, and
that,

if

the value were estimated as in that case directed, the suit

was within his jurisdiction.

He

proceeded accordingly

try it

and found that, in addition to the mortgage monies, the defendants
were entitled

to 'be paid Rs. 1,486-7-2

passed a decree for the redemption
sum

and of the principal
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3,309.4-11.

for improvements.

He

of the lands on payment of this
to Rs.
amounting
together

monies,
_

'

.

The Subordinate Judge on appeal has held that the Munsif, hav
ing found the amount to be paid on redemption was Rs. 3,309-4-11,
had no jurisdiction to pass a decree, and on this ground he dismissed
'

the suit.
_

It

'

is contended on second appeal that the Subordinate

Judge was
in error in holding that the suit was not within the jurisdiction of
the Mﬁnsif, and that, if his decision on this point were right, he
should not have dismissed the suit.

The question whether suits for the redemption of land from
mortgage are to be regarded as suits of which the subject-matter
is land and fall within the provisions of the Madras Civil Courts

Ad,

Section

12,

20] of 1878 (1) where a
'

by this Court in second appeal
suit was brought'in the Munsif’s Court to

was considered

(1) Judgment in Second Appeal 201 of 1878 before Morgan, C.J., and Innes, J.
‘
(August 3rd, 1878).
This suit was ﬁled before the Court of a District Mﬁnsif to recover mortgaged
_ land on payment of the mortgage amount Rs. 5,714-4-7.
The question raised by the second appeal is whether the suit was within the
By the Madras Civil
pecuniary limits of the jurisdiction of a District Mﬁnsif.
Courts Act, Section 12, the jurisdiction of a District Mﬁnsi! is limited to suits of
which the amount or value of the subject-miter does not exceed Rs. 2,500 ; and
by Section'14, when the suit is for land, the value is to be determined for the pur
pose of jurisdiction as provided in the Court Fee: Act, 1870, Section 7, Clause V.
But Clause IX of the section last mentioned provides that in suits against_a mort
rding to
gagee for the-recovery of property mortgaged, the valuation is to be a
In
the principal money expressed to be secured by the instrument of mortgage.
the present ca'so the principal sum secured was Rs. 5,714-4-7, which was very

_
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redeem an estate

Zsucurx or

Caucu

from

a mortgage

debt of Rs: 5,714-14-7,

was held by the late Chief Justice and

2‘.

suit was not a “ suit for land

Ns'mirsns.
'

”

[VOL. V.

Mr.

Justioe

Inncs

and

it

that the

within the meaning of that term in the
Civil Courts Act, and that the valuation for the purposes of jrn'is

diction must

be

taken

to be the principal

sum secured by_ the

mortgage.

That decision was considered on review by three

I held

that, inasmuch

as

it

J udges.(1)

appeared the framers of the Madras

Civil Courts Act had in view the provisions of the Court Fees Act,
and that the Court Fees Act contained provisions for the valuation
And we have
in excess of the limits of the District Mt’rnsif’s jurisdiction.
dismiss the suit with costs throughout to be paid by the
plaintiff.
- - This decision was reconsidered
on revieW'by a Full Bench (Turner, C.J., Innes
and Forbes, JJ.) on September 19th, 1879. -'
much

no alternative but to
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(1) The following judgments were delivered

:—

Tunxan, C.J.—Secticn 14 of the Civil Court: Act declares that where the subject
matter of a suit or proceeding is land, house, or a garden, its value shall, for the
purposes of jurisdiction conferred by that Act, be ﬁxed in the manner provided by
the Court Fecs Act, 1870, Clause 7, Section V. The suit in which this question
arises is brought by the plaintiff to redeem land on payment
of Rs. 5,714-7-4,
the amount of the debt, for which it is alleged the land was made over to, and is
'
retained by, the defendant as security ; the suit is then a suit to recover the property
The framers of the Madras Civil
redeemed from the charge of Rs. 5,714-4-7.
Com-ts Act refer to, and must therefore have had in mind, the provisions of the
The latter Act imposing fees on suits and other proceedings
Court Fm Act.
according to the value of the subject-matter declares that, in suits for the posses
sion of lands, houses, and gardens, the value of the subject-matter shall be ascer
tained in the manner therein prescribed, but it distinguishes between suits brought
simply for possession of lands, &c., and suits brought against mortgagecs for the
_ recovery of the property mortgaged, and declares that the fees payable under the
Act shall be computed according to the principal money secured by the instrument
of mortgage.
It is therefore clear that the framers of the Court Fees Act regarded
the subject-matter of a suit for redemption as being not the property mortgaged
but the charge that existed on it. Is not this view correct ? The existence of the
charge is of the essence of the claim in such suits, the raising of any question as
to the title to the land is an incident.

III

.

The expression “ suit for land” in Section 14, Act
of 1873 (Madras), must, in
my judgment, bear the same interpretation as the same expression in Section 7,
Clause V of the Court Fees Act, and in this view the judgment of the Division
Bench is not open to objection on the ground suggested.

J

I

In'les,
.—I do not feel sufﬁcient conﬁdence in the view entertained after the
judgment was pronounced upon whih this reference arises to justify mo in dissent
ing from the opinion of the Chief Justice that that judgment was sound.
will,
however, statethe reasons which induced me to question its soundness.
The object
of a suit is that which the plaintiﬁ aims at recovering, and in suits fer redemption
of mortgage his object is clearly to recover the land. As ancillary to this, it is no
doubt ncceSsary for him to clear the charge upon the land, but the ob} ect of clearing
the charge on the land is subordinate to the object of recovering the land.
Further

I
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.it

of suits for redemption of mortgage, distinct from the provisions
for the valuation of suits for the possession of land,
could not
have been the intention of the Legislature to regulate urisdiotion

Zamonnv or

Cancer

.

VOL. V.]

in suits for the redemption of mortgage by the provisions relating to
suits for the possession of land, and that in suits for redemption,
the charge and not the land, which may or
may not be in the possession of the mortgagor, and to which his
is

the subject-matter

III

of 1873

is
a

14 of Act

the subject-matter

is

I

tion of mortgage,

Section

I

I

retain the opinion expressed
title may or may not be disputed.
case.
If am right in holding that, in suits for the redemp

in that

the charge and

not the

provision which was introduced for the very pur

pose of clearly laying down the rule upon a question that had arisen out of the
of 1870 regulated the value
Stamp Act of 1860 as to whether that Act and Act

VII

of determining the jurisdiction.
to be found in pages 151 to 164 of Vol. VI of
The discussion of this question
the Madras High Court Reports.
.
Under the former enactments, as will be seen from the judgments in the cases
the valuation had been ﬁxed upon property distinguished as
there reported,

I

to

a

a

a

a

I

a

is

a

7.

a

is

is

7,

a

a

is

I

I

7,

it

a

a

I

if

it

7,

in

a

is

a

3

a

a

it

follows :-7
_
(1.) Land (Lakhiraz and Malguzari).
(2.) Suits for money or the value of personal property.
(3.) Suits torhouses, tanks, grounds, or other real property not being Mulguzari
or Lakhiraz.
This classiﬁcation was obviously intended to be exhaustive, and under certainly
suit for
suit of the nature of that before us would be classed under the head of
land.
Act
of 187 repealed the existing provisions upon this subject contained in
series of Regulations and Acts extending from 1802 to 1843, and enacted in its 14th
house, or a garden, its
land,
Section that, when the subject-matter of a suit
value shall, for the purposes of the jurisdiction conferred by this Act, be ﬁxed
Clause V.
the manner provided by the Court Fees Act, 1870, Section
was intended by this section to retain the pre-existing
It appeared to me that
of suits, and that were so, think the suit before us must be regarded
classiﬁcation
suit would be far
suit for land. But unquestionably the valuation of such
as
the provisions of the Court Fees Act,
more accurately made by applying to
still entertain doubts of the proper construction
Clause IX, and though
Section
am not prepared, after consideration, to say that our
of the words “ suits for land,”
conclusion was wrong that the valuation of suit to redeem
mortgage
governed
of Act VII of 1870.
by Clause IX, Section
In paragraph 14 of the
not free from difﬁculty.
Forums, J.--I think the case
Civil Courts Act the Legislature prescribes the mode ‘of ﬁxing the value for the pur
land,
pose of determining the jurisdiction, when the subject-matter of the suit
of the Court Fees
house, or
garden, and refers the Court to Clause V of Section
the value for jurisdiction to be determined in other cases? In
Act. How then
think, allow itself
be guided
Court should,
the absence of express provision,
suit ‘for land, and which, though
by the enactment, which governs in the case of
ﬁscal, purpose contains general directions on
prirharily framed for different, viz.,
the subject of valuation. The Court Fees Act distinguishes suits in which the subject
mortgagee lor redemption
matter. is land (Clause V) and those brought against
think we should follow the distinction.
(Clause IX), and

III

'
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land mortgaged, the suit before the Court is not governed by the
provisions of Section 14, Madras Civil Courts Act.

By

the custom

of the country,

kninam demises—that

the mortgagor

a condition

is attached to all

shall pay the value of improve

ments made by the mortgagee during the term before he can redeem
the repayment

;

ofmonies laid out on improvements is thus secured
in the same manner asis the repayment of the

by the mortgage

principal monies.

Although

the value

of these improvements
is made, it must,'in

cannot be ascertained at the time the kénam

my judgment,

be

manner as monies

regarded as part of the principal in the same

would be so regarded which, under an agreement

in that behalf, are advanced subsequently to the date of the mort~
gage, and the valuation of the suit for redemption must, for the
pm'pose of
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It

urisdiction,

include the value of improvements.

is true that, until the Court has ascertained what that value

may be, the mortgagor

seeking to redeem has to estimate the value

before he can decide to which Court he must apply for relief, and
it may be that his estimate will be erroneous. This is a grave incon
venience, but it is inseparable from the system of regulating jurisdic
tion by value, unless the Legislature sees ﬁt to make an arbitrary
rule and, as yet, they have not doneso.

The Subordinate

Judge

then, in my judgment, rightly

held

that the Munsif had not jurisdiction to pass a decree, but, instead
of dismissing the suit, he should have returned the plaint to the
plaintiff for presentation in the proper Court.
would vary his
order accordingly.

'

I

>

-

'
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_

APPELLATE CIVIL.
Before

Si;

Charles

A.

Turner, Kt.,

beqf

Justice, and

Mr. Justice
'

Kimlerslqy.

SURAYA BHUKTA

APPELLANT,

(PLAINTIFF),

1881.

January

and

LAKSHMINARASAMMA

May 9.

AND OTHERS (DEFENDANTS),

REsPONDENTs.*

LAKSHMINARASAMMA
-

AND ANOTHER

DEFENDANTS),

AND SEcoND

(Fmsr

APPELLANTS,

AND OTHERS (PLAINTIFFS),

SURAYA BHCKTA

AND ANOTHER

Rmrormrmrs.”

Tmnn PLAIN

(SECOND AND

TIrFs), APPELLANTB,
and

LAKSHMINARASAMMA

AND orrnms (DEFENDANTS),

Hindu Law—Succession—

Uncle’s son—Brother’s

According to the Hindﬁ Law of succession,

RssPoNDEN'rs.“

grandson.

current in the Macb‘aa Presidency, a

paternal uncle’s son succeeds to the inheritance before a brother’s grandson.
" used in Mitakshara, Chapter II, Section 4, 7 and Section 5,
The term “ sons
§
§ 1 does not include grandsons.

THE facts and arguments in these cases appear sufﬁciently for the
purpose of this report from the judgment of the Court (Turner,

C.J.,

and Kindersley,

J.).

Hon. Rdmci Beta for appellant in N0. 75.
Anandackarlu and Sumtram Seistryar for respondents in N0. 75
and appellants in No. 81.

Mr.

Gould for appellants

in No. 78 and respondents in No. 81.

The respondents in N 0. 78 were not represented.
JUDGMENT :—These appeals are brought from the decrees of
the District Court of Gnnjmn in Suits Nos. 4 and 5 of 1878 on the
" Appeals, 76, 78, 81 of 1879 against the decrees of J. R. Daniel, District
1879.
Ganjam, dated February
1',
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and

JAGANADHAM

11.

1882.
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Sunsral
'IJ.

LAKBHIINA
assauuﬁ.

-_

LAKsuurxX

nsssxxi
'U

Jsosu‘nnsu.

ﬁle of that Court, and inasmuch as the matters
suits are the same,

in issue in both

we shall dispose of the appeals in one judg

ment.

It

[VOL. V.

.

appears that Kurmesam, whose heirs the plaintiifs claim to be,

had adopted as his son Raimdg/ya.
Rdmcig/g/a died leaving a widow Lakshmimirasammd,
appellant
in Regular Appeal No. 78, and it is admitted by the learned
counsel who appeared for the lady that he cannot resist the proof.
that Rdmdyya died in the lifetime of Kurmosam.

Kurmesam
died on

April

died in

July

1853 leaving a widow Jogammci, who
-

19th, 1866.

The plaintiffs in Original Suit No. 4 were respectively the
grandsons and great grandson of the grandfather of Kurmesam,
but Jaganddham has died since the institution of the suit and the
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surviving plaintiffs are the appellants

in Regular Appeal No.

81

of 1879.

The plaintiffs in Original Suit N 0. 5, who are the appellants in
Regular Appeal No. 75 are the great grandsons of Km-mesam’s
It is a
father, that is to say, grandsons of Kurmesam’s brother.
question raised in these suits in whom the right of succession has
vested.

The suits are-brought

to recover

the estate of Kurmcsam- and to

made by his widow and daughter-in-law.
It
suits
are
that
both
barred
in
by limitation, and
is objected
appeal
It is argued that
to this question we shall ﬁrst address ourselves.
heir,
whoever
he
Kurmesam’s
the title of
may be, accrued on the
set aside alienations

death of Jogammd, and that,

inasmuch as that event preceded the

institution of the suits by more than twelve years, the right of suit

it

may be admitted this would have been the
case in respect of the alienations made by Jogammd unless the

is barred,

and

plaintiffs can bring themselves within the provisions of the 5th
Section of the Limitation Aci.

It

appears that the period of twelve years expired on the 20th

April when the sittings of the Court were suspended for the vacation,
but the ofﬁces of the Court were open on certain days, and amongst
others on the 20th and 24th April for the presentation of plaints.
The suits would have been presented in time had they been
In the register of the proceedings ~in
lodged on the 20th April.

MADRAS SERIES.
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each suit which is known as the

plaint is in each

In

the date of ﬁling

April.
in Original Suit

case given as the 24th

the margin of the plaint

the

LAxsuumX

Lsxsummi

register of the Court, that 1239 is the number of a paper uncon
nected with the suit which was ﬁled on the
the Court on the 20th

20th

July,

and that

with, the proper ofﬁcer of

the plaint was delivered to, and lodged

'

April.

'

There is n0 longer room for doubt that Original Suit No.
ﬁled within time.
to the Original Suit No. 4.

the date entered

considered

ﬁled on the 20th or 24th

The clerk, whose duty

in

At

had died on

both plaints.

the

April

The plain

immaterial whether the plaint was

April.
it

tiﬁs, therefore,

was supposed that Jogamnui

it

it

This

is

was ﬁled,

22nd, 1866.

was to receive

has, however,

plaints,

ill,

he returned

to the parties who presented

April,

that, inasmuch

was important the plaint should be lodged

he kept the ofﬁce open until

not again returned

until

the 24th

6

stood

;

to be

that the signature might be obtained

as he under

on the 20th

P.M., but that the plaint was

April.

evidence of the clerk as reliable, and

it

had not been signed by one of the plaintiffs who was

it

reported

it

deposed that the plaint was brought to him on the 20th, but that

it

The Judge accepts the

holds the presentation

cient, and we are not prepared to dissent from him.

sufﬁ

We, therefore,

ﬁnd that neither suit was barred by limitation.
We proceed to consider, To whom did the right accrue to succeed
On the difﬁcult
to Kurmesam’s estate on the death of Jogammci
?
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it_

Greater suspicion attached

5 was

question as to the place

in

the order of succession which isoccu

pied by the brother’s grandson, we have consulted our colleague
Mr. Justice Mattuszimi Ayyar, and we desire to acknowledge our
obligations to him for the great assistance he has rendered us.
The claim of the brother’s grandson to priority of succession
over the uncle’s

argu
“ sons ” in Mitakshnra,
Chapter II,

son has been supported by the following

ments :—(0) that the term

nAsAmMA'
12.

maximum

J

that the ﬁgures 1239 were a clerical error for the
ﬁgures 1229, that the group of ﬁgures which is in the hand-writ
ing of the proper ofﬁcer represents the number in the general

of the appeals

on ﬁnding

RASAMMA'.

N0. 5, there appears

has been disclosed on an inquiry directed on the ﬁrst hearing

time

SURAYA
v.

‘

and 1229 originally written 1239.

the ﬁgures 20-4-78,

It

B diary,

293

Susan

and (d) that by the Hindu writers by
he
mentioned
placed next in succession to
expressly

das who are mentioned;

whom he

is

J semi DHAI.

is

-

(c)

nesnnu'.

is

LAKHIIIN‘

nAsAMMA'
1‘.

Section 5, § 1 must be construed as including
the brother’s grandson is a sapinda, and that
that
grandsons; (b)
no other place is assigned to him in the table of succession by
nearer by consanguinity than sapin
that he
Vg'ﬁdnéswara ;
Section 4, § 7, and

1:.

Lsxsmmsl
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the brother’s son.

is

entitled to succeed in preference
argument
person

in

a

he held should

sixth ascendant
sister’s son.

prevail would succeed

Its

the class of gétraja sapindas.

The

for the

conclusion,

as

in

correctness has been

it

it

disputed by Sanskrit scholars—See Mnndh'k’s note on the Vyava
cannot be
appears to us that
hara Mayukha, p. 360—and

a

a

primary and particular import
secondary and more extensive import, they are generally
and also
to be understood in their primary sense unless the context shows
Where words have

maintained.

-

from the context

In

that the larger

both these places,

sense

is

Section 1,,§

is

II,

1.

§3, and Chap.

it

1,

I,

they were used in the more extensive sense.
'in the Mitaksharé, the word
The passages cited to show that
”
“ son
Section
used in the more extensive sense were Chap.
is

apparent

intended: in both, the
is

not liable to
author refers to the successors whose inheritance
obstruction, and we doubt whether any instance can be shown in

is

to

“ son ” includes grandson except in cases in which
which the term
the grandson takes by right of representation.
not only
construe, there
In the passages we are called upon

the passages cited,

to succession

in priority

includes the great grandson, who

is

In

it

if

it

is

nothing in the context to necessitate the adoption of the more
be adopted to the same extent as
extensive signiﬁcation, but
creates a new diﬁiculty.
required in the passages cited, its adoption
entitled

to the widow, but by no authority, so far

the great grandson of the brother ranked among
he
the near sapindas, and “on principle he could not be for

is
a

as we are aware,

is
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cluded

mother’s

Mr. Hardngton’s

not necessary to

whose, claims

to

a

and that the sixth descendant of

exhaustive,

is

is

a

is

“ brother’s sons ” in the passages mentioned
The argument tha
includes grandsons was originally employed by Mr. Harrington to
now established by decision that the
contention which
sustain
not
tables of gentiles and cognates given in the Mitékshara

sapinda of the divided Oﬁering.

Again, Viﬁianésimra (Mitakshara,

'

‘

von. v.1
Chap.

II,

Section

MADRAS seams.

'

295

5, £52,) places the grandmother

ﬁrst in the succes-

81mm

sion of gétrajas immediately after brother’s sons.
He adverts to
-—“
the text of Mann
and the mother being also dead, the father’s

Luslgm

mother shall take the inheritance

LAKBHIINK-

”—and explains the reason that
the place to which in virtue of this text she is apparently entitled
is not assigned

Alluding

to her.

to the text of

Yrijﬂavalkya,

he

“2"

“at.
J‘Gminm'

“ no
place is found for her in the compact series of heirs from
the father to_the nephew * * *.
She must, therefore, of course
’
succeed immediately after the nephew.’ The term “ nephew” may
perhaps be susceptible of the larger interpretation so as to include
says

a nephew’s son,

but it is unlikely that the author who considered

the text of Mann, Chap.

IX,

217, constrained

him to postpone the
would

to the heirs actually mentioned by Yetjr'iaoalkya

grandmother

not have expressly

mentioned

the nephew’s

son had he too been
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entitled to priority-to her.
,
“
The 4th paragraph repeats the rule
Here on failure of the
father’s line (Santérm), the heirs are successively thepaternal grand

” in this
mother,” &c. The term “ Santéna
passage is explained by
Vtsoészmra in the Subhodini_“ the line of the father must be un
derstood to end with the brothers

paternal grandmother,

and their sons.”
Next to the
the Mitékshara places “ the paternal grand

and their sons.”
On failure of the paternal
line
the
(Santa'na),
paternal great grandmother, the
grandfather’s
“ Sﬁnéva” which Mr. Cole
great grandfather, his sons and their
“ sons.”
brooke translates “issue,” Mr. Mandltk,

father, the uncles

two out of the series of collaterals mentioned, the term “ son”
”
The term “line is explained, by a commentator on
alone is used.
the Mitakshara of some authority, to extend only to brothers and

In

their sons, and the third series of collaterals is concluded with a
term which strictly interpreted
we desire not to be understood

signiﬁes sons.
as suggesting

We may

repeat that

that the list of per

sons who would succeed as gotraj as is exhausted by those expressly
named.

We

have sought to show by an examination

section that the more extended

sense

of the whole
of the term “sons” is not

required by the context, and that the primary sense appears to be the
sense more consistent

with it.

But

the strongest

objection

to the

adoption of the larger sense of the term is afforded by the writings

of authors

who succeeded Vi/ﬁrtnésu'm'a and more or less followed

his teaching.

With

a single exception, of no high authority, the

.

'

THE INDIAN LAW REPORTS:

2190

Senna
1‘.

Laxsuxmi
nasurxs.
Laxsnmrxi
msauua'
'l‘.

Jmminm.

[VOL V.

writers of this school, whose works are available to us, mention only
brother’s sons as entitled to succeed in priority to the grandmother,
and one of them expressly declares that brother’s grandsons are not
entitled to such priority.

The argument that brother’s grandsons are sapindas and that no
other place is assigned to them by Vz'jr‘uinéswara would no doubt
to considerable

be entitled

exhaustive, and
we consider

if

weight,

it followed

if

the table given by him was

from the adoption of the construction

that no place could be assigned to

the more correct

them.

The argument that in respect of consanguinity he is nearer than
sapindas who are mentioned would also be of weight, if consan
guinity were the sole ground of preference indicated
of the Mitékshara.
that by those of the commentators

by whom he

is expressly mentioned he is placed immediately after the brother’s
son would certainly afford a presumption in his favor, unless it
was shown that these authors belong to a school which had adopted
a principle of succession at variance

with that adopted by the

school of the Mitakshara.

If

it be found that the commentators

of one school agree in
assigning a particular place to the brother’s grandson, and that the
commentators of another school agree in omitting to assign that
place or refuse

it

to him, there is at least a probability

if

It

we may assume

it

for

it,

omission is not fortuitous, and

was intentional.

appears, on an examination

are available

that the

reason be afforded

a satisfactory

of the commentators whose works

to us, that, with the single exception

we have men

Section

1,

§

son, the brother’s grandson

declares that,
is

there be no brother’s

Section

9,

The Dayakrama-Sangraha, Chap.

I,

considered.’

giver of

the person primarily

’

oblations to the deceased owner’s father who

is

brother’s grandson excludes the paternal uncle, for he

is
a

XI,

of the Bengal school.
declares that “ the
6,

Chap.

as the doctrine

6,

The DAyabhaga,

known

§

brother follow what

is

tioned, those who place the brother’s son next in succession to the

if

heir,

both

because he presents the funeral oblation in which the deceased owner
sapinda.
participates and because he
a

is
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The argument

by the author
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widely from the Mitakshara

Both these commentators diverge
in the next stage of the line of heirs.

They introduce the father’s

daughter’s son and the brother’s daughter’s

son, who are classed

SURAYA

hug,le
marl“

with bandhus by Wjﬁénésuwra in priority to the paternal grand- Mummi
mother and justify their introduction by reason of the number and
ms?“

proximity of the oblations they offer ; and on the same principle, J‘G‘N‘WH'
they introduce the grandson of the paternal uncle and paternal
great uncle.

.

On the other hand, the Viramitrodaya, giving the series of heirs,
declares that “ failing brother’s sons, gétrajas succeed—Igdtrajas
other than the aforesaid father, brother, and brother’s son, are to be
says that they are the father’s

mother,

of the father’s issue, the father’s

mother,

understood. Vg'ﬁzinés'wara
&c.,” " * “On failure

father’s father, father’s brothers and their sons are takers of wealth

On failure of the issue of the father’s
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in order.

father’s mother, father’s father’s
and

their sons

father, father’s

[inherit]”—Mandlik

father,

father’s

father’s

brothers

Vyavahara

Mayi'ikha,

pp.

362—364.
Here it will be

seen

there is no mention

collaterals.

We

of the grandsons of

v

have already noticed

Viseéswam’s

“ Santana” in Mitaksharaﬁha-p.

II, Section

explanation

of the term

He

enumerates
§
in the Subhodini the g6trajas up to the sixth ancestor and, while
including the sons, in no case mentions the grandsons of colla
5,

4.

terals—Ibid. p. 361.
The author of the Vyavahara Mayﬁkha, following the
of

Ydjimealkya

which

had

been accepted by-

same text

Vijﬁainénwara

as

declaring the order of succession up to g6trajas, places the grand
mother for the like reasons

diately after brother’s

sons.

as are

He

given in the Mitakshara imme
ranks the half-brother with the

grandfather, and next to these the sons of the half-brother,
but he makes no mention of grandsons of the brother or half-bro

paternal

ther—Vyavahara Mayl'ikha, Chap. IV, Section 8, §§ 18 and 20.
In the Smriti Chandrika, the brother’s grandson is expressly

excluded,

as are also the grandsons

of other collaterals.

'

"'
"
or the
to the text of Kaftydymuz—“ the widow
daughters, or, on failure of them, the father, or the mother, or the
brother, or his sons "—the author observes “ the term ‘ sons ’ means

Adverting

the sons of the brother alone, as that is the term

immediately pre

298
BUBAYA
41.

A

LAxsmmsi
assuxﬂ.

ceding
valll'g/a

XI,

-“

‘

Y

It

djﬁa
has, therefore, been_said by
brothers likewise and their sons "—Smriti Ghandrika, Chap.
sons’ in the text.

Section 4, §§ 22 and 23.
The separate mention of brothers and their sons

”

(in the text
‘
“ while they are
in
the
term
Y
got
of
comprehended
qiiiavalkya)
'1’.
maximum.
raja’ is indicative of the rule that of the descendants severally

Lsxsuxnsi
nsssxul
‘

J

[VOL. V.
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.

belonging to the grandfather and others, only two, namely, the
son and the grandson, are entitled to inheritance, as is the case
with the descendants of the father.”-—Ibid. Ch. XI, Sec. 5, § 8.
The same author quotes

a passage

from thre'swara

to.

justify

the postponement of the grandfather to the brother of the deceased,
both being cilual in propinqu'ity, from which we may extract the
‘
following—“ By the text, whoever is next in the line of kinsmen,
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it

must be understood

that

in default of the descendants

(these

being only two, z'.e., the son and the grandson as observed in the
latter part of paragraph 8 of this Section) of the father, the des
cendants of the grandfather succeed.”—Ibid. Ch.

'Mr.

XI,

Sec. 5, § 10.

Mandlz'k also refers (p. 385) to a passage from Kamaldkara

follows :—“ Following the same direction
(5.0., proceeding on the analogy of the order of succession men
tioned by Ydifmvalkya up to brother’s sons), in default of her, the
father’s father, father’s brothers and their sons take wealth ; fail

which he translates

as

ing them, the father’s father’s mother, father’s father’s father, his
sons and their sons: in this way, sapindas up to the seventh degree
take.

Failing

those the samanodakas.”

The Madhaviya declares the “ in default of brothers, their sons
take the paternal wealth according to their fathers; in default of—
children, persons of the same gotra * * *.
The wife of
brother’s
the same caste or daughters
take the property,

of

a man

who leaves no male

or in their default, the father, mother,

or his sons are mentioned

“ “‘

'.

In default of

a paternal

mother, paternal uncles and their sons succeed in order.

fault of issue of the grandfather, the great grandfather,
and grandsons succeed.”——Madhaviya §§ 40, 4].

In detailing
sons

issue

brother
grand

In

de

his sons

the order of succession, the author passes from the
and from the sons

of the brother to the paternal grandmother

of the paternal uncles to the great grandfather’s line : yet when it
is necessary and would, in the view we take, be proper to express
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“ sons
employ the word

”

the third

in descent, he

embracing

grand sons, and he says expressly sons and grandsons.

\Ve have been unable
tioned by

Mr.

does

not

to consult

Mayne as extending

Varadarrijd,

the author

the nearest sapindaship

as

Scans
LAKBZ'IIN‘.

men-

“"1“'

to the

grandsons of collaterals; but the references we have already given
are sufﬁcient to show that the weight of authority in the Mitak-

q.

J‘Gumuu‘

greatly in favor of the primary and restricted
”
in the passage we have to construe.
Is it possible to ﬁnd a reason for this difference of doctrine in
the two schools ? It has been recognized that there exists a funda

sharé. preponderates
sense of the term

“

sons

mental diiference in their conceptions

While the

of sapindaship.

school of the Dayabhéga looks to the efﬁcacy of the funeral offer
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ing as constituting a claim to succession, the Mitékshara school,
while not wholly discarding this principle, construes the term
”
“
as the connection resulting from the possession of par
sapinda
ticles of the same body and looks mainly to afﬁnity.

The text of Manu, Chapter IX, v. 187—“ To the nearest
sapinda after him in the third degree, the inheritance belongs "—

is the common rule which both schools have adopted to determine
the propinquity which entitles

would

to priority among sapindas, and

seem that each school has placed on the pronoun

it

“ him ” an

interpretation which, if it was not designed to give effect to a
Each
peculiar conception of sapindaship, at least had that result.
”
“
third degree
as limiting the class of nearest sapin
accepts the
das, and the distinction between the schools lies in the selection of
the person from whom the computation is to be made.

The Dayabhaga school regarded
”

person primarily considered

;

the common ancestor as “the

computing from the common ances

tor, the person in the third degree is the great

will

be seen_from

grandson, and, as

the passage we have cited, the efﬁcacy of the

offering presented by him to the person principally considered is
the express ground for the inclusion of the brother’s

grandson

in

the list of nearest sapindas.

The school of the Mitékshara on the other' hand commences the
from

the propositus,

and

including the common
ancestor carries it only to his descendants in the second degree.
Hence, in the Smriti Chandrika, we ﬁnd in the passages before

computation

quoted the reiterated declaration that only two descendants of the
common ancestor in each degree of ascent are included.
41

'
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Suaava
1J

Laxsmnul
nassxxi.
Lsxsuunui
sasauul
’U.

Jaoaxlnusl.
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Although in Wjﬁanéswara’s chapters on inheritance we may
have no distinct recognition of this rule, if it be not in the passage
we ﬁnd it suﬂiciently indicated in the Achara

we are construing,

kanda where he treats of the sapindaship
lute bar to marriage.

He

extends to two collaterals—“
two collaterals

A

and

B

which

opposes? an

abso

there points out that the relationship

In

of

case

are sapindas,

a

if

division of the line also
the common ancestor

is

not further removed

from either of them than six degrees, and
thus must the counting of the sapinda-relationship
be made in
every case.”—— Umaid Babadur v. Udoi Chand.(l)

The

principle pervades the rules regulating sapinda
in the Dharmasindhu (Vyavahara Mayukha,
355) the third male, that is to say the great grandson,

same

collected

marriages
Mandlik,

p.

of collaterals

the ﬁrst

being

who

is allowed to contract such a
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marriage where a departure from the stricter law is permitted.

The greater propinquity to the line in respect of particles of the
body conferred on the nearer collateral of a more remote degree
priority over the more distant collateral of a nearer degree not
withstanding the food offering of the latter would be offered to a
nearer ancestor.

Principle and the probability aﬁorded by the doctrines of writers
of the same school appear to us alike to require that the term
“ sons ” in the passages of the Mitakshara on which the question
arises should receive its primary sense, and, consequently,
that

plaintiffs in Original

such of the

Suit No.

4 as

we hold
were the

grandsons of Kurmaeam’s grandfather are entitled to priority over
the plaintiffs in Original Suit N0. 5, the great grandsons of
Kurmesam’s father.
disposed of the diﬁ'icult question as to the status of the
respective plaintiffs, we may address ourselves to the other ques

Having

tions raised

in

‘

appeal.

It

is admitted that Kurmesam must be taken to have survived
his adopted son, and the estate he left vested in his widow.
was made up of fractional shares in four villages, Kurmesam

having

It

succeeded

to a one-third share in property which

brought into the family by his mother.
(1)

I.L.B.,

6 Cal., 125.

had been

MADRAB SERIES.

VOL. V.]
The

arguments

addressed to us by the learned

pleaders 0f the several appellants
deduced by the Judge

impugned

stances.

It

cannot

for inconsiderable

After his

death

were

amounts

circum

appears that Jogammei assigned

he had contracted

his

a

moiety of the encumbered estate.

It

is alleged by those of the defendants who support the aliena

tions made by Jogammri that she was compelled to aliens in order

It

to discharge the debts created by her husband.

is admitted by
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the Judge that the evidence in respect of the application
funds is not conclusive, but he has regarded

of the

the surrounding cir

cumstances and the absence of rebutting evidence as exousing the
alienees from establishing their case by complete proof.

Jogammri

lived among her husband’s kindred. They could not be ignorant
of her dealings with property with which their own was inter
mingled. Jagandd/aam, originally the ﬁrst plaintiff in Original
Suit No. 4, assisted her when she attempted to procure the
enfranchisemeut

of the most valuable portion of the estate in her

He also

obtained

from

her the transfer of a small portion of the estate for himself.

Yet

name and was opposed by a purchaser.

not only was no attempt made to call her acts in question

during
for nearly twelve
years after her death, indeed until the latest day on which a claim
could have been instituted. Lapse of time at once warrants the
her life, but the same inactivity was maintained

Court in demanding less complete proof and ustiﬁes the inference
that the persons interested to dispute the alienations had reason to
think they could not be successfully assailed.
Although some portions of the estate alienated

by Jogamma'

have come to the hands of persons connected with her by marriage,
we agree with the Judge that the defendants
facie case as to the necessity

for the

sales

established

LAXBHIIN‘

man“
1:.

and

to her daughter-in-law

._

nasmxn'.

Jaoax‘nnsx.

outstanding

suits were instituted against

widow and daughter-in-law on obligations
his lands were burdened with mortgages.

It

Laxsaimd

that

disputed

be

Swans
v.

rather the conclusion

at the time of his death, was in embarrassed

Decrees

against him.

counsel and

from the facts found by him than the

correctness of the ﬁndings of fact.
Kurmesam,

301

a primd

which the plaintiffs

failed to rebut.
The Judge considered that, inasmuch as no right of succession
vested in Lakshmimirasamma', she had no authority to make sales
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Sum“
11.

Lsxsmnxi
assaxmi.

LAKsmnNX

assunui
1;.

This is to

have justiﬁed sales by Jogammd.

a certain extent true.

Jogammci appears to have made

with Lakshmi”drasammd that in lieu of mainte
should take a moiety of her father-in-law’s estate.
It is

an arrangement
nance she

not clear whether this arrangement was intended to enure for her

life only or permanently.
In either case, it would not bind the
no power of alienation would be
reversioners, and in virtue of
it,

J maximum

even for purposes which would

[VOL. V.

conferred on Lakshmimirasammd,

but the creditors were entitled to

follow Kurmesam’s estate, and we agree with the Judge in accept
ing the evidence that upwards of Rs. 2,000 were necessarily raised
by her to meet the claims of creditors.
In respect of these aliena
tions

also the long inaction

of the plaintiffs suggests that they

were aware the alienations were at least to

extent justiﬁable.
some
The contention of the second defendant cannot be sustained that
was entitled to alienate

property assigned

to

her for her maintenance and which was subject

to resumption by
in raising funds for pilgrimage or discharging
debts incurred by her for religious purposes.

the reversioners

In

the result, we afﬁrm the decrees

by the Judge
and dismiss the appeals
and, under the peculiar circumstances of
the case, we direct each of the several parties to bear his own
;

pronounced

costs.

Before
1881.

August 22.

J

APPELLATE CIVIL.
usiz'cc

KOLANDAI

Kinderslcg/ and

MUDALI

m

lllr.

err-mas

Justice Mtitu-sdmi Ayya)‘.

(Pamrrrrs), Arrnnm'rs,

and

1882.

May 2.

SANKARA BHARADHI

AND orrmas

(Darrxnms),

Rnsrorrnnm‘s.”
Pensions Act, l871—Matam Service Imim.
a

A suit by lessee of the holders of Matam Service Infun (religious endowment
for the support of the family of the grantees and of a temple) to recover the iném
not barred by the provisions of the Pensions Act, 1871.
lands from strangers
is

a
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Lakshimindrasammd

* SA. 49 of 1881 against the decree of C. G. Plumer, District Judge of North
Arcot, reversing the decree of T. Chellappa Nayudu, District Mansif of Ami, dated
October

14th, 1830.
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for the purpose of this
report from the following judgment of the Court (Kz'ndcrslay and
THE facts of this

case

Muttusa'mi Ayg/a'r,

JJ

Mr.

appear sufﬁciently

Subramanyam for appellants.

Mr. Normandy and Sadagopdchdryar for respondents
JUDGMENT :—Appellants brought this suit
kanis of Inam land together

to

recover

2-15-0

with Rs. 75 for loss of produce for

the year I’swara (1878-79).
They alleged that the ﬁrst and second
respondents had granted to them a lease on the 27th April 1879

for

years, and that the third to sixth respondents,

a term of nine

been in possession, refused

who had previously

to surrender the

land and enjoyed the produce in the year I'swara, which, it was
stated, amounted to 30 kalams.
The seventh respondent was
exonerated from all responsibility,
who are the
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pondents,

and the ﬁrst and
admitted

Inﬁmdars,

second res
and

the lease

the

The other respondents contended that they were

appellants’ claim.

in possession under one Mwn'yappa

Udag/an who had reclaimed

the

land,

and that the appellants’ lessors were entitled only to a tirva

of Rs.

8 per annum.

The District Judge dismissed the suit on the
that the Pensions Act barred its institution in the Civil

ground

In

Courts.

the title-deed

granted

to the ﬁrst and second respon

dents and three others by the Iném Commissioner, the Inam is
or Matam Service Imim held

described to be a religious endowment

for the support of their family and of a matam, and conﬁrmed to
tax free, to be held without interference

them and their successors,

long as the conditions of the grant were fulﬁlled.
We must, therefore, regard the grant not as a personal grant
but as one primarily intended for the maintenance of a religious
so

endowment, although beneﬁcial to the family by whom the endow
ment is administered.

In

Mn

the case of The Secretary of State
(1)

it

for India

was decided that the provisions

v.

Abdul Hakkz'm

of the Pensions Act,

1871, were not applicable to endowments of this

kind;

and that

decision was followed in appeal 126 of 1881.(2)
We must, therefore, reverse the decree of the District
and remand the appeal for adjudication

The

costs

(1)

will
I.L.R.,

on the merits.

abide and follow the result.

2

Mad,

294.

(‘2) Not reported.

Judge

Kommm

Smma.
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APPELLATE CIVIL.
Sir

Before

Charles

A. Turner, KL, Chief

Justice, and Mr. Justice

Muttusémt' Ayyar.

PARTHASARADI AYYANGAR

1882.

January 10.
May 1

AND OTHERS

(Pmmrrrrs),

m ornsns

(Daruxmnrs),

Arrsmnurs,
and

CHINNAKRISHNA

AYYA'Nein

Rssrormssrs.’
Resjudicata—Queations
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The erroneous

of law—Esta};ch

decision by a competent

substantially in issue between

the

by verdict—Rights of rival religious seats.

tribunal of a question

of law directly or

parties to a suit does not prevent

in

deciding the same question, arising between the same parties

a Court from

a subsequent

suit,

according to law.
of whatever

Persons

sect are at liberty to erect buildings

and therein

conduct

public worship on their own land provided they neither invade the right of property
enjoyed

by their neighbours nor cause a public nuisance,

conduct

religious processions

and

are also entitled to

through public streets so that they do not interfere

with the ordinary use of such streets by the public and subject to such directions as
the Magistrate may

lawfully give to prevent

obstruction of the thoroughfare or

breaches of the public peace.

In

a suit in 1850 between

the

represented

by the plaintiffs

and

Tenkalais and Vadakalais, rival religious sects,

endeavoured

to Open a temple for public worship

defendants

the Vadakalais having

respectively,

in

a certain public street were, by

the decree of the Sadr Court, prohibited from erecting a temple or instituting public

worship on the spot of ground objected to by the Tenkalais and which lay within
the range of the Tenkalsi
conducted

in

connection

temple,

i.e., within

the

usual

range of the processions

with the temple worship.

In 1879 the Vadakalais opened a temple for public worship on another site, their
private property, in the same street.
Held that the decree of the Sadr Court in the former suit was no bar to the action
of the Vadakalais.

THE facts of this

case

sufﬁciently

appear for the purpose of this

report from the judgment of the Court (Turner,
sdmi Ayya'r,

J

'

C.J.,

and Mutte

SA. 640 of I881 against the decree of J. Hope, District Judge of Chingleput,
modifying the decree of V. Sundara R‘méyya, District Munsif of Tiruvallur, dated
April

22nd,

1881.

.

VOL. V.]
Mr.
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Sbepkard and Sadagopa’chdryar for appellants.

Pumas!

for respondents.
JUDGMENT :—In the village of Mat/aura Mangalam there is a
Vaishnava temple erected in honor of a devotee, Embar.
The
Bhdslzyam

Ayg/anga'r

appellants are members

of the Tenkalai sect interested in main

taining the worship at this temple and in defending the privileges
of the temple.
The respondents

are members of the Vadakalai sect,

who have

erected a Vaishnava temple on a private site in the Sanadi (temple)
street in honor of a devotee,

Ved/ianta Desi/car, which has been

lately thrown open for regular public worship.
It appears that in 1849 the Vadakalais endeavoured
temple for public worship according

to open a

to the tenets of their sect on

a site in the Sanadi street adjoining that which they now occupy.
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The Tenkalais thereupon

instituted

a

of 1850—in the Court of the Sadr Amin,

suit—'Original Suit 13
praying that the Vada

kalais might be compelled to remove their idols and prohibited
from celebrating festivals and erecting any temple in the village
for the worship of their idols.
The Vadakalais, in their answer
to the suit, relied (inter alia) on the general right of owners of
land to erect on their own property places of public worship and to
set

up therein

between

such idols as they thought ﬁt.

the same sects,

it

In

a previous suit

appears, the pundit had delivered

opinion that the public worship

of idols of devotees such

an

as the

spiritual teachers of the respective sects was not recognized by
Hindu law, and that that law did not permit persons to assemble
together to celebrate worship to such idols, but that, where
customary

it

was

to do so, such idols might be used in private worship.

Relying on this opinion of the pundit, the Sadr Amin granted the
order and injunctions prayed for.

On appeal the Judge held that, supposing the worship of which
the Tenkalais complained was prejudicial to the interests of the
institution they supported, the question being one of conscience,
no cause of action accrued to the Tenkalais, and that it was com
petent to the Vadakalais to adopt the worship

of what idols they

On these grounds
pleased in pagodas erected on their own lands.
the Judge reversed so much of the decree as ordered the removal
of the idols and prohibited the Vadakalais from erecting pagodas
and. celebrating

public worship therein; but, inasmuch

as he eon

rum
1!.

Cmrm s

Raisin“.

306

Psnrnasi
mm
'L'.
CHINNA

xarsuru.
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sidered the conduct of processions

in

[VOL. V.

honor of the Vadakalai idols

was an innovation, did not form an essential

part of the worship,
and might be productive of public disturbance, he ordered that no
procession should take place in honor of the Vadakalai idols or be
accompanied by them

in

or in any public thoroughfare

whatever.

of any

village
This order was not asked

any public street or road

for by the plaint and was manifestly in excess of the jurisdiction
The case came before the Sadr Court (S.A. 55 of
of the Judge.
The pundits of the Court, on being consulted as to the
1853).
law
on the subject, replied that “it would be contrary to
Hindu
custom to allow a pagoda

to be erected by the Vadakalai Vaish

feelings generally

if

such an erection was against the
of the people of the village.”

navas even on their own ground

pundits quoted in support of their opinion a passage in
“ no cases
the preamble of the Mitaksharé. which declares that
prejudicial to the feelings of the inhabitants of a town or village
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The

shall be entertained by

king.”
Referring to a previous decision in Appeal
a

1

of 1839, in which

it

had been held that the instituting of public worship by the Ten
kalais within the precincts of a Vadakalai temple was an invasion of

right, and observing that, inasmuch as the conducting of processions
was a material part of the worship at the temple and the conduct
ing of processions by the Vadakalais within the range of the pro
cessions of the Tenkalais would be an invasion of the right of the

Tenkalais, the Sadr Court, in advertence to the opinion delivered
by the pundits, decreed that the defendants, the Vadakalais, should
be prohibited

from erecting

a temple or

instituting public worship
and which lay

on the spot of ground objected to by the plaintiffs

within the range of their temple, that is to say, within the usual
range of the processions conducted in connection with the temple
worship.
The Sadr Court,

.

in Appeal

141 of 1857 (M.S.D. 1857, p. 219),

declared that the right to pass in procession through the public
streets of a town in such a way as the Magistrate might not object
to as dangerous to the public safety, was a right inherent in every
subject of the state

;

forthwith the Vadakalais disobeyed the decree

of 1853 and conducted public worship in buildings erected on the
spot to which the prohibition expressly

referred.

Consequently,

they were again sued and adecree obtained against them directing
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the removal of their temple and idols, and this decree was approv
ed by the Sadr Court

in

1862.

ments for the celebration of public worship

till

1879 when provi

sion was made for the continuous conduct of such worship through

This led to the institution of the suit now before the

Court in appeal in which the appellants

claim the removal of the

temple and an injunction restraining the respondents from erecting
a temple

in any part of the village and from conducting proces

sions in connection with any such temple.

At

the hearing,

which they contended
their
claim.
denying
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relied on the decrees already

the appellants

obtained

estopped

the

respondents

from

_

The respondents pleaded (inter alia) the liberty of public worship
enjoyed by every subject in British India and the right to use
public thoroughfares; they maintained that the decrees did not
prohibit the erection of a temple on the spot now occupied by
their temple, and that, if the decrees would otherwise be binding
on them, the state of society in the village was now to such an
extent altered that

it would

be unjust to enforce them.

The Munsif, having ascertained that in the array of plaintiffs
and defendants
proceedings,

right.

were persons who had been parties

to the prior

held that the decrees then obtained were binding on

the respondents

and precluded them from relying on any general

The Mﬁnsif also came to the conclusion, and his reasons

that the right claimed by the appellants was not a
more serious invasion of general right than is recognized in other
cases, as for instance the protection of a right of private market or
are ingenious,

the repression of a nuisance.

He

observed that the erection of a temple of a rival sect

would

seriously interfere with thereceipt of income from voluntary contri
of the idols carried

bution by the older temple, that the meeting

in

could hardly be avoided and
for
expiatory services, and that
expense
the recital of repugnant numtrams would seriously inconvenience
procession on the same festivals

would entail considerable
and pain the worshippers

Ham
v.

The Vadakalais then removed their idols and erected a building
for the purpose of worship on the site now occupied by them ; but,
with the exception of occasional processions, they made no arrange

out the year.

PARTIA

at the older temple.

.

42

cannu
KRLQHKA

THE INDIAN LAW REPORTS.
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He,

PABTHA

strum
1)

Curmu

nrsnm.

however, considered that, inasmuch

[VOL. V.

as the previous

decrees

had not deﬁned the limits of the Tenkalai processions, the rights
claimed by the appellants

should be restricted to places in which

it was proved they had been exclusively enjoyed, and, ﬁnding on
the evidence that the exclusive right had been enjoyed only in
respect of the Sanadi street, he granted

the injunctions prayed,
but limited their operation to that street.
Both parties appealed to the Judge, the appellants contending
that their right extended to the whole village, the respondents

in

the pleas they had relied on

repeating

answer to the suit.

The Judge, observing that the street in which the temples were
situated was undoubtedly a public street, and that the site on
which the respondents had erected their temple was their private
property, held, in advertence to a recent decision of this Court in
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Seshagya-ngdr

that the

v. Seshayyangei-r(1)

were

respondents

entitled, in virtue of their general right to liberty of worship, to
complained and that they

take the action of which the appellants

from asserting

were not precluded

this right by the previous

decrees.

he was justiﬁed in construing
strictly, and, so construed, they were decisive only of the right to
These

decrees

he considered

erect a temple on the spot of ground on which the temple

of the

then stood and not of their right to erect a temple

respondents

on the spot on which

it

now stands.

On second appeal, the appellants
are estopped by the proceedings

in

insist that the respondents

the suits before mentioned from

they are entitled to erect a temple within the customary

contending

range of the processions conducted in connection with their temple.

It will

be seen that the ﬁnal decree

in

the suit (Original

Suit

13 of 1850) simply interdicts the then defendants ﬁom erecting a
temple or instituting public worship on the spot of ground objected
to by the plaintiffs to which is added a declaration

indicating, no
doubt, the rule of decision that the spot lay within the range of
This decree then cannot 'preclude the Vadakalais
their temple.
from building

a temple or

and the contention

spot,

conducting public worship at any other
of the appellants must rest on this

ground that the respondents are estopped by the decision of some
(1)

2

I.L.R.,

Mad,

140.

2

Mad,

14s.

See also Muthialu

Chetti v.

Bapun Sail),

I.L.R.,
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In

matter directly and substantially in issue in the former suit.

other words, the respondents rely on what is known as estoppel by
verdict and not on estoppel by judgment.

It

is contended

in

on their behalf

that

the matter

in issue and

suit was this—that the respondents are
not entitled to erect a temple or to assemble for public worship
determined

the former

within the customary ambit of the Tenkalai processions.
It must be admitted that this issue was raised and decided in the
former suit, but it was raised not

as a question

of fact but

a

as

question of law.

It

was not asserted that by long usage whence an origin

of title
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might be presumed, the Tenkalais had, in this particular instance,
acquired a right in derogation of the rights of the public to exclude
all persons from conducting religious processions or assembling
for public worship within a certain area, if such a right could be
recognized ; but it was pleaded, as a matter of law, that the adhe
rents of a religious sect are not at liberty to erect a pagoda

in

assemble for public worship
not theretofore

been practised,

nor

a place in which such worship has.

if

the feeling of the inhabitants

generally was opposed to the innovation.
The Sadr Court accepted the opinion of the pundits and applied
what they were informed was the law.

It

is not denied that the view of the pundits is opposed to what

has been declared to be the law of India under British

istration, and that persons of whatever

Admin

are at liberty to erect

sect

buildings and therein conduct public worship on their own land,
provided they neither invade the rights of property enjoyed by
their neighbours, nor cause a public nuisance, and that they are
also entitled to conduct religious processions through public streets
so

that they do not interfere with the ordinary use of such streets

by the public and subject to such directions as the Magistrates
may lawfully give to prevent obstructions of the thoroughfare or
breaches of the public peace.

The contention
that

because

a

of the appellants

question

issue and was erroneously
decision is conclusive

then

substantially is this—

of law was directly

or substantially

in

decided by a competent tribunal, that

as between the

parties

to the proceedings

in which it was pronounced, and its propriety cannot be questioned
same parties in which

in any subsequent proceedings between the

PARTHA

sham
v.

Curmu
menus.

PARTHA-

“ime

[VOL V.
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the question may again arise.

Courts are bound to ascertain

and

apply the law and not to make law, and it is a suggestion repug
nant to reason and to justice that, because a Court has erred in
ascertaining the law, it is bound to repeat its error whenever the
same question of law may arise between the same parties.

Although considerations of convenience have established the
rule that the ﬁnal decree of a competent Court is decisive of the
rights it declares or refuses notwithstanding it may have proceeded
on an erroneous view of the law, and although the same considera
tions have established the rule that the determination

by a com
Court
of
of
fact
and
questions
petent
directly
substantially in issue
are binding on the parties,

these considerations

do not

suggest
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the expediency of compelling the Courts to refuse to give effect to
what they have ascertained to be the law. The term estoppel by
verdict indicates that such estoppels are conﬁnedto questions of
fact, and no authority has been cited to warrant the application of
the rule to the determination

Judge

of an issue of law.

The District

has, in our judgment, properly appreciated the effect of the

proceedings in the former suit.

We, therefore, disallow the appeal and afﬁrm his decree with costs.

.APPELL ATE CIVIL.
Mr.

Before

PUTHENPURAYIL KURIDIPRAVAN KANARA KURUP

Mgrjgzém

June

Just-ice Imzes and .ler. Justice Kernan.

(PLAINTIFF),

29.

APPELLANT,

and

PUTHENPURAYIL KURIDIPRAVAN GOVINDAN
ornsns

(Darnnnanrs),

AND

Rnsroxnmrrs."

Malabar Law—Krinam—Construction of redemption claim.
Where a deed was described as a kénam
compmsation Icr improvements,

“

a clause

deed and contained stipulations as to
to the effect that the land was to be mt.

"

is ready
will not entitle the mortgagor
twelve years’ term has expired, but must be con
strued as referring to a period subsequent to the term of twelve years,

rendered

whenever

the amount

advanced

to redeem before the customary

'

SA. 756 of 1881 against the decree of J. W. Reid, District Judge of North
Malabar, reversing the decree of V. P. D’Rozan'o, Subordinate Judge of North
Malabar, dated March l8th, 1881.
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Tins was a suit brought in 1879 to redeem certain land demised
under a kanam deed dated 25th May 1869. The deed contained a
clause that the mortgagee should

return the properties on receipt

of the sum advanced.
The defendant objected to surrender the land on the ground
(inter alia) that he was entitled to hold it for twelve years.
The Subordinate

Judge held that the plaintiff

recover on tender of the mortgage

was entitled to

amount.

On appeal the District Judge reversed the Subordinate Judge’s
decree. The material portion of his judgment was as follows :—
“ The vakil for
appellant refers to Kumim‘ Ama v. Parkam Kolusheri. (l)
“ The vakil for respondent per contra refers to SheklIa/ra Panilcer v.
Ram Naya/r,(2) which the lower Court followed.
“ The case last cited is a case very much akin to this; the stipulation
about return is in much the same terms ; the only difference is that in
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this case the return
redemption),
shall be paid.-

is to be made when the money is ready (for
in
and
the other case it is to be made when the money
Both are virtually thesame, for it is undoubted that

the money must not only be ready, but be paid to, or tendered to, the
kanari.

“ The importance of the question involved
leads me to look closely
in Shel-ham Pam'ker v.
into the matter before following
ruling
the
Ram Nagar.(2)
“ It may be laid down as sure that
(1) a kanam generally carries
with it a right of uninterrupted enj oyment (subject to certain for
as they do not occur in this case, it is needless
to
for
that
made
;
twelve
the
years
by
agreement specially
enumerate)
(2)

feitures, which,

kanam period maybe shortened or lengthened out to any period agreed
In all cases where it is intended that the term should be length
on.
ened or shortened, the period is shown in the deed:

in short k6nam

may be deﬁned to be a tenure under which the grantor of the kanam
tenure receives a loan stipulating that, in consideration of the loan, the
lender shall take his interest out of the usufruct, and pay a certain
rent to the grantor and enjoy the property so granted on kanam for a
period, which,

if

not otherwise expressly deﬁned, is twelve years.

“ One might quote many decisions of this Court and of the late Court
of Sadr Adelat to show how strongly the usage giving a kanamdar a
right to twelve years’ undisturbed enjoyment is maintained.
“ Is there then in the agreement in this case any stipulation in the
think not.
document limiting that right to hold for twelve years “P

I

(1)

1M.H.C.R.,

261.

(2)

I.L.R., ama,

193.
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The words shown at the commencement
‘

of the judgment (translated
when the amount of kanam is ready then you must give up the

parambas ’) are, I believe, usual words in a kanam deed and need not
mean anything more than that after the usual period expires the kanari
shall give up the land.

“ The word kanam is a
pregnant legal term. It just means what is
deﬁned above with certain other rights also enjoyed by the kanamdar,

but irrelevant to this case.

So otti is an enlarged kanam carrying
other further rights to the person who advances the money.
“ There is another tenure under which the
person giving the tenure
may repay the loan at once and redeem when he likes, and it is a
deﬁnable pregnant word, kattakénam (der Kashtakanam, as being a
tenure involving some hardship).

“

If a man who

out regarding

receives a loan may pay it back when he likes with
the period of enjoyment allowed by local usage and
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without express terms extending or shortening the period in so many
words the tenure is a kattakanam, not a kanam.

“ That the intention of the parties was

to create a kanam right, not
kattakanam, is clear from their use of the word kanam and not katta

kanam, and also from this clause in it which is the usual language of
kuikénam

lease,

-‘

In

event of, after your planting,

the four

a

kinds 'of

produce and coconut trees coming to maturity I will pay you accord
Kuikénam is an improve
ing to usage the value of the kuikanam.’
ment tenure ; it is an incident to kanam and also by usage, if not
limited as to time in express words, carries with it right of enjoyment

The wisdom of the ancients
for twelve years, and the reason is plain.
of Malabar (and though they were not so fortunate in their choice of
marumakkatayam

as a system of inheritance,

yet their land tenures

stamp them as men of wisdom) and the wisdom of modern and advanced
legislation sees that a tenant, to be fairly reimbursed for his labor in
making permanent improvements, must be allowed a reasonable time
to enjoy his produce before he can be ousted.
“ There is nothing in the clause at the head of this judgment which
is inconsistent with the implied agreement to hold for twelve years as
kanamdar and kuikanamdar.

“The

use of the technical word kénam shows it was the intention

the clause

give the ordinary term;
shows the same and the words

to

granting the rights of kuikanam

‘

when the amount of kanam is ready
you must give up the paramba’ might refer to the end of the kanam
period just as well as to any intermediate period, against the likelihood
of which latter being intended goes the fact that the parties used the
word kanam and not kattakanam.

I

therefore think the suit being

VOL. V.]

MADRAB SERIES.

813

ﬁled before twelve years from the date of the mortgage is premature

Govmnm.

The plaintiff appealed to the High Court.
L. Garden for appellant.

Mr.

Shep/lard for respondent.

Ksrzsna
1).

and the prayer for recovery must be dismissed.”

JJ

The Court (Innes and Kernan,
delivered the following
:——We think that the clause to the eﬁect that the

JUDGMENT

property should be surrendered
not sufﬁcient to show that
upon a contract

it was

whenever the money is ready

differing in its incidents

of mortgage

is

the intention of the parties to enter

from the

ordinary kanam mortgage whereby the mortgagee has a period of
twelve years’ occupancy before he can be redeemed.

In

a document

in which the word kanam is used to express the

nature of the engagement and in which provisions
occupancy

for improvements

which point to a period of
it seems to us that the

such as is usual under kanam,

on by the plaintiff must be read as referring to a

clause relied

period subsequent to the expiration of the usual twelve years.

Having

regard

to the other terms of the document,

sufﬁcient by itself to show that

it

that the kanam

as

should

enure

it

is not

was the intention of the parties
is called a kattakanam

what

which is redeemable at any time after its creation.
We dismiss the appeal with costs.
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ment of a certain status or property,

it

may

incidentally become the duty of the

what are the accepted tenets of the followers of a creed, and
what is the usage they have accepted as established for the regulation of their rights

Civil Court

to determine

inter re.

A claim to
in

the exclusive

right to perform certain portions of the religious worship
joining in such worship other

a Hindu temple and to restrain a rival sect from

wise than as ordinary worshippers can be enforced by the decree of a Civil Court.
A claim to damages for the loss of honors and voluntary offerings which would
have been made by worshippers at a temple to the holders of a religious ofﬁce there

in had the latter not been disturbed by the defendants
of such ofﬁce is not enforceable

in the performance

of the duties

by law.

Tunsa were cross appeals against the decree of the District
of Ohinglcput.
The facts of the

case sufﬁciently

appear for the purpose

Court
of this

report from the Judgment of the Court (Turner, 01, and Kinder-s
Icy, J.), and from the report of the appeal before the Privy Council
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to be found in

I.L.R.,

2 Madras Series, page 62.

The Advocate-General (Hon. P. O’Sullivan), Bkdslzyam Ayyangdr
and Gopaldcha'ryar for appellants in N o. 127.

Mr.

Hon. Rdmd Ra'u and Sadagopdchdryar for respon
dents in No. 127 and appellants in No. 141.
Johns-tone,

The respondents in N o.

Jamaican—In
Conjeevemm

141 were not represented.

the ceremonial

there is pronounced

worship
the

conducted

Thodakam

at Obimza

or invitation

to

This is followed
prayer given by uttering the word Sathitarula.
to
a
by the Manlram or address
spiritual teacher and Semkdlam or
chant of some verses of a Tamil hymn, Prablzandam.
The Brahman who pronounces the Thodakam is known as the
His ofﬁce is regarded as one of considerable dignity,

Thodakaga'r.

and entitles him to certain

honors and emoluments.

a rice cake known as Arulapa’du

and a garland and

He

receives

cloth,

and is

He also partakes of the emoluments
provided with a gold crown.
of the Brahmans who proclaim the Mantram and chant the Sem
Mlam.

It

is admitted that the ofﬁce and emoluments

of these

assistants are known as the Adkiapaka Mirés.

The plaintiffs, who are Vaishnavite Brihmans of the Tenkalai
for the members of their caste and sect the Adhtapaka

sect, claim

Mints in the pagoda of Srt Demrafidswdmi and seventeen other
pagodas, and they assert that the Tbodakam appertains to that Miras.
They maintain that the Mantram of their sect, Srt Sailésa- Da'ya
patmm,

can alone be used in the ceremonial,

and

they complain
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c

that the defendants, the Dharmakartas of the pagoda and members Knisiiiuslui
of the Vadakalai sect, have refused them the honors and emolu- K,,,,,,”,;.,,,,_
ments of the Thcdakagcir, have invaded their ofﬁce, and disturbed

their worship by introducing the Mantram, Rdméméjaddyapatram,
in the Sevakcilam, and that they have withheld

and by joining

of the income due to them

payment

as

Adkiapaka Mirésidars.

They also complain that, by reason of this denial and invasion of
their rights, they have been lowered in public estimation, and the
revenue they had formerly derived from voluntary contributions
has, in consequence, been diminished.

They therefore

instituted this suit

in October'1877.

They

for an injunction

restraining the defendants and other
sect from introducing their Mantram
and taking part in the Sevakdlam in connection with the cere
monial; they claimed to be entitled to conduct the Prablumdam

prayed

members of the Vadakalai
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both

in the pagodas and in processions.
They also prayed for a
conﬁrming them in the enjoyment of the ofﬁce to

declaration

which they lay claim.
They sought to recover the value of the honors and incomes
refused them which had accrued due prior to suit, ormight accrue
up to the execution
sustained

of the decree, and damages for the

by the invasion

privileges,

of

their office and refusal

and they also claimed

a mandatory

injury

of their

injunction direct

ing that the honors and income to which they asserted they were
“
entitled should, in future, be rendered to them.
The plaint was rejected

by the District

December 1876 as asserting claims which a

Judge on the 21st

Civil Court

could not

maintain, and the order of the District Judge was aﬁirmed by this
Court on the 23rd July 1878 ; but the plaintiffs obtained special
March 1879 the Privy Council
this
Court
and of the District Judge and
reversed the orders of
Their Lordships observed it might
remanded the suit for trial.

leave to appeal,

and on 22nd

would lie for the loss of emoluments arising
from voluntary gifts nor in respect of the honors alleged to have
been withheld, but that that circumstance would not justify the

be that no action

rejection of the plaint if it disclosed a good cause of action in
respect of Schedule C and the greater part of Schedule B, and
that those schedules disclosed a claim, whether
ill-founded,

as

well founded or

of right, to certain dues for services performed.
43
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Court, the

suit having been remanded to the District
Karena-nu. defendants ﬁled their written statements.
The

KnianAss'lr
'l'.

They

that

contended

belonged

to some

the

right

to

that the ofﬁce of leoa’akagdr formed
Minis,

and that

judicial decision

A

these points
;

Mirés

Adhiapaka

no part of the Adlu'apaka

had been already

determined

they denied that the honors speciﬁed

and the income in Schedule

Miras;

the

only, and not to all the Tenkalai Brahmans;

they alleged that

B

appertained

no other income

Mirés than the emoluments mentioned

in

in

by

Schedule

to the Adkiapaka
to that

was attached

Schedule C, and that the

plaintiffs were estopped from claiming any other honors or bene
ﬁts by the omission to sue for them in former proceedings.
They
excused the refusal to the plaintiffs of the emoluments

mentioned
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C on the ground that the plaintiffs had neglected

in Schedule
their duties; they contended that much of the relief sought involved
mattersof religious ceremonial, with which a Civil Court could not
deal, and that the damages claimed were not recoverable at law ;
and they asserted that by usage they were entitled to pronounce
their own Mantram and to join in the Prablzamlam.

At the

close of the evidence the defendants put forward a plea

of limitation.

Over-ruling

this plea, the Judge held that the claim
of right was cognizable by the

and declaration

for an injunction
Civil Court, that the incomes mentioned
and the honors mentioned

in

Schedule

in Schedule

A

were not,

13(1) were,

enforceable

by suit, and that the damages and mandatory injunction claimed
could not be awarded ; and he found that the Adhiapalca Mire-s, to
which appertained the exclusive right to pronounce the T/zodakam
and the Mantram

and to chant the Prabkandam,

was the

common

property of all the members of the Tenkalai sect at Coiy'eeceram,
and that these points had been determined by judicial decision;
that the honors mentioned in Schedule
claimed in Schedule

B

A

were due, and the items

were not due to the Adhiapaka

Mirasidérs,

and that the plaintiffs had not been guilty of any neglect of duty;
and he awarded the plaintiffs a decree for Rs. 344-2-6

in

respect

of the incomes of which they had been improperly deprived.
(1) In Schedule B were included voluntary offerings of villagers due to the
Tenkalais but not presented owing to defendants' interference.
The Judge held that
the plaintiffs had a right to them, but that the damage was too remote.
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observe that the decree was carelessly drawn up

;

it

omits all Knisimsslm

it embodies not only the KR,,:,;.,,“_
but grounds on which relief is granted or refused,
and it does not dismiss the claim 'to the relief disallowed.
Both
reference to the injunction awarded, and

relief granted

plaintiffs and defendants have appealed to this Court.
The defendants, reasserting the objection

as to

limitation, which

at the hearing was not seriously pressed, object to so much

of the

Tkodal'am is part of the Adkiapaka
Mirés and that the Adkiapnka Miras belongs to all the Tenkalai
Brﬁhmans in Oonjeei'ermn, and they maintain that on both these
decree as declares that the

there are previous

points

decisions

in favor of their contention

which estopped the plaintiffs from asserting the contrary.
They
also complain that the decree prohibits them from joining in
public prayers and hymns.
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The plaintiffs contend the decree is defective in failing to award
an injunction and in omitting to deal with their claim to exercise

their functions in processions as well as within the pagodas. They
also reassert their claim to recover compensation in money for the
in Schedule

honors mentioned
incomes

B

in Schedule

A;

they maintain the claim for the
made in a

was distinct from the claim

former suit, and that those incomes are proved to appertain

to the

ofﬁce and to have been received by them up to 1873; and lastly
they complain that the Judge

has omitted

to award the income

The objection
claimed from the date of the plaint to execution.
that the suit was barred by limitation cannot be determined until
we have come to a decision on such of the questions of fact as are

We

still in dispute.

In their
conﬁne

appeal

shall, therefore, deal with

to

their contention

the

Privy Council

to the relief

sought

hereafter.

plaintiffs did not
in respect of the

they claimed, and we do not
that their Lordships, in conﬁning their observations

honors and emoluments of the
understand

the

it

ofﬁces

to that portion of the claim, intended

to relieve the Courts

inthis

country of the obligation of determining whether they were compe
tent to award any portion of the relief sought to which the plaintiffs

might cstablish

It

was

a

title.

sufﬁcient

for the purpose

of

the

appeal

that

their

Lordships should decide that the claims made were at least in part
cognizable to justify them in reversing the order rejecting the

Kmsmnshn
K3185;

A,“
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That order having been

plaint.

set aside

without reservation, the

suit was remitted in its entirety for decision.(l)
It became then necessary for the Courts here to decide whether
the claims made by the plaintiffs—which are not referred to in the

Judgment of the Privy Council—are cognizable by the Civil Court,
and to what extent the relief claimed can be granted.
The defendants contended in the Court of First Instance that
the claims made by the plaintiffs to the exclusive

right to per

form certain religious ceremonies and to damages for interference

with that right were not cognizable by a Civil Court, and that the
Civil Court could grant relief neither by declaration nor injunction

if

an invasion of the right was proved

because the claims

raised

questions of religious ceremonial.

It

persons in the enjoyment

but, in protecting

of

a certain status

or

property, it may incidentally become the duty of the Civil Court
to determine what are the accepted tenets of the followers of a
creed and what is the usage they have accepted as established for
the regulation of their rights infer
Section 11,

it

In

so.

the Civil Procedure Code,

is enacted that the Civil Court shall have

to try all suits

of a civil nature

excepting

urisdiction

suits of which their

cognizance is barred by any enactment for the time being in force,
and

it

is explained that a suit in which the right to property or to

an office is contested
such right

is a suit of a civil nature notwithstanding

may depend entirely on the decision of questions as to

religious rites

or

ceremonies.

This

explanation

declares

some

it,

what imperfectly what was the law before the Act was passed, and
the law still is.
what, as we understand

a

We say somewhat imperfectly, because the explanation, while
noticing religious ritual, does not notice religious tenets. Yet
there are many cases which may give rise to suits of
civil nature

in which

the decision may

turn on tenet and not on ritual; for

instance, where an endowment

has been made for the beneﬁt of

it

a

is

particular faith, or where an office
persons holding
open only
to the professors of particular creed,
may be the sole question
whether persons claiming such creed or ofﬁce hold substantially the
(1)

I.L.R.,

2

a
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is certame not the duty of the Civil Court to pronounce on
the truth of religious tenets nor to regulate religious ceremony;

ma,

62.
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to,

particular faith or profess the particular creeds, and the Civil Court Kmsnnss‘ut
would be compelled
consider these questions in adjudicating on Km,,‘f,;.,,,,_
the civil right to the enjoyment of the emoluments or ofﬁce. In
doing, the Civil Court pronounces no opinion on the truth of the
faith or creed
regards these questions as part of
compact by
a

it

creed, as such, have, by their adherence to
and

on other grounds, the relief

religious usage.

then, the plaintiffs have established

is

not refused because

it

it

religious law or

If,

is

of

a

open to objection,

a

sought to protect the enjoyment of such right or property
claimed

is

the sect, elected to be bound

if,

a

which the adherents of

;

;

so

not

in virtue

their title to the ofﬁces

principles which regulate the award of such compen
Damages cannot be given for the injury suﬂered by

sation.

injury

remote and uncertain

to be safely

It

measured.

is

reason of the loss of voluntary offerings, because the

is

the general

too

not the direct

and natural consequence of the wrong that the persons who might
made such oﬂerings should so far have countenanced
as to refuse

is

wrong-doer

persons injured, and

it

have

recognition

to the just claims

the

of the

possible that other causes wholly uncon

nected with the wrong may have inﬂuenced them to withhold their

causes

damage

which

is

in the fund.

to participate

a

a

actually contributed

a

On the other hand, when voluntary offerings have been
to
fund, the refusal to person of his right

donations.

at once the

a

is,

competent to award damages—Rani Sadat Koocr

Pershad,(1)

v. Rakim Buksh,(2) Ndrdyan
Shideehvar.(3) In respect, then, of the

(Ussalulunissa

Saddnaud Baird v. Bil/Krishna

several questions raised in this suit,

a

v. Jawalla

it

in the latter

is

natural consequence of the injury and measurable by the Court,
not, and
Court
has been held that in the former case
and so

it

Civil Court may take cogni

zance of the claim of the plaintiﬂ’s to the ofﬁces to which they assert
an exclusive right, may secure them in the enjoyment of that right,
and may award them
so

far
(1)
(2)

as such

damages for the invasion of their right in

damages are not too remote nor too uncertain; and

S.D.A.,N.W_P.,
S.D.A., N.w.r,,

1861, p. 720.
1861,

aoa

September.

(3)

9
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a

is

claimed, the Court
competent to protect them in the enjoyment
of such ofﬁces by proper processual remedies, and to award them
compensation for damages sustained by the invasion of their enjoy
But in awarding damages
Court must have regard to
_ment.

Bc.H.C.R.,

m.

“i

‘

Kaisxmsxm
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we may

to consider

proceed

whether, in respect of the matters

is,

Kmﬁgup which remain in contest, the right asserted is established, and the
plaintiffs have obtained all the relief to which they are entitled.
It as we have said, not denied that some of the plaintiffs are
is

It

entitled to the Adhiapaka Miras.

contended

in appeal that

it

is

it

;

it

was
by judicial decisions before the institution of this suit
determined this right belonged to some only of the 'l‘enkalais
and
has been determined
also contended that by judicial decisions
It
that the Thodakam forms no part of the Adkz'apaka Miras.

is

brieﬂy to the disputes which have
subsisted between the rival sects almost uninterruptedly since the
necessary to refer

therefore

is

There

clear evidence of

a

commencement of this century.

long-continued attempt on the part
into the

is

probable that the explanation

to the persons who take

it

to both sects;

is

of the contest

Miras lies in the opportunity afforded
ministerial part in its duties to introduce

lzodakam and

T

The

this Mantram.

a

respecting the Adkiapaka

the Prab/zamlam are

common

in respect of the Mantram alone that these

differences subsist.

In 1799 we ﬁnd an order of the Collector prohibited the recital
of the Vadakalai Man-tram even in the pagoda specially devoted
to the honor of their spiritual teacher Vedanta Acluiryar, and
ﬁne of Rs. 35 on the Tdtéchdryars
for the innovation
inﬂicted
a

It appears

take security
the peace

from an order of 1801 that
from

it

(Exhibit S).

had been necessary to

of the Mantram,

use

the Collector, after an inquiry as to usage, afﬁrmed

prohibition issued in 1799
1811 the

and

that

the order

of

(Exhibit T).

Tenkalais obtained

a

In

breaches of

members of the sects to prevent

in consequence of the

decree

in the Zila Court

prohibiting the recital in the pagoda of Vedanta Acka'rg/ar of the
and

Mantram,

Rdnuinufjaddyapah'am,

Mantram,

Sr! Sailésa Daiyapafram

was conﬁrmed on appeal

For

enjoining the recital of the

(Exhibit V), and this decree

(Exhibit W).

years after these proceedings the rival sects abstained
from having reccmse to the Courts.
It said that in 1825 an
is

some

Exhibit

LL piu'pcrts

to be

copy.

It

is

important agreement was made between their leaders, of which
a
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ceremonial, and

it

of the Vadakalais to introduce their particular Mantram

expressed to be given by
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Kmna'm
described as ﬁrst Til-tam Mirasidar (ﬁrst Karsnmsxux
Taftdckcirg/ar,
receiver of the holy water),to certain persons, described as Tenkalais Kauai,“

of the pagoda of Sri DevardJIi-s'wdmi, and is to the effect following :
“ Formerly a dispute having arisen in the matter of Adhiapakam
to begin your mantram, Sri SailésaDayapatram, at the commence
ment of the Prabhandam in the said Devarajaswémi’s

pagodas,

eighteen in all, your ancestors and our ancestors resorted

to the

and Terumala Tatacharyar amongst us executed

authorities,

J

an

iar among you to the effect that the usual
agreement to Athan
Adhiapakam, Srirama Ayyangér, should make the Thodakam, and
accordingly he and his descendants subsequently have been for the
last four or ﬁve generations making the Thodakam up to this day.

Now

some§0f the persons among you for the Adhiapékam having

died, certain others among yourselves should be appointed.
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so, some of us

While

having contended that it should not be done,

so a

dispute arose between you and ourselves and we have entered into
a settlement
appointed

as

follows :—Some

to the Adhiapakam

of your own people should be

as has been done up to this day.

Appanayyangar and Tatavayyangar, who are now alive among the
descendants of the said Adhiapakam, Srirama Ayyangér, who was
our disciple, and their people should hereditarin make the Theda
and the

kam at the commencement of the Prabhandam as usual,

income in sacred rice, cakes, money, &c., that may be derived from
the said Adhiapakam

being

as usual

divided into

many shares
Sevakélam with one
as

may be Adhiapakas who performed
share over, he that makes the Thodakam shall take one share in
addition and give the rest to all the Adhiapakas. Thus it shall be
as there

done without violation of custom and Athan
Moreover,
the

Jiar’s

agreement.

on occasions of auspicious and inauspicious ceremonies in

house of the said Appanayyangar

and

Taitévayyangar,

Sri

Sailésa Dayapatram alone shall, according to temple usage, be
recited, as is done in the housesloilthe Stallatars_of the said pagoda.
Thus is this agreement executed with my free will.”
On the 23rd October 1828 Lakshmi Kumlira Tdta'chdryar and
other Vadakalais, describing

themselves as ﬁrst Mirésidérs of the

eighteen pagodas, instituted Original Suit 131 of 1828 in the

Zila

Court against Tritdra-yyangdr and certain Tenkalais, claiming for
themselves and their relations the Adhiapaka Mirés, to which they
asserted

the

honors

and

emoluments

of

the

Thodakagdr

also
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They alleged that, it being inconvenient for them to
Krasmuus. attend on all occasions, they had delegated their oﬂice to deputies,
of whom one was appointed the principal and received the sacred
rice and cake known as the Alcar Arulapddu ; that Appanayyanga'r

Kmsr-nuslm appertained.
'U.

their principal deputy, had recently died, and they with the other
deputies were performing the duties when their ofﬁce was invaded

by the then defendants, and they prayed for an injunction restrain
ing their opponents from interfering with their enjoyment of the
Miras,

Adhiapaka
damages

and the honors

of the

Tkodakaga'r,

and for

(Exhibit A).

The Tenkalais, in their answer (Exhibit

VIII), denied

the title of

the Vadakalais to the Adkiapaka Mir-as and the enjoyment alleged

by them; they asserted, 0n the contrary, that the Adlliapaka Minis
appertained to them, and that, under an agreement made with
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Atba-n

Jiar

more than 100 years before, the ofﬁce of Thodakaga'r

and its honors and emoluments
Appanayg/angdr

had been held and enjoyed

by

and Tritdmyyanga’r and their ancestors, who were

“ common ” to both
parties.

They also referred to the agreement of 1825, and their defence
in respect of the claims they vindicated follows closely the terms
of that document.
Tdtaivayyangzir, the ﬁrst defendant, claimed as
the descendant of Srtra'mci Ayg/angdr and the heir of Appanayyangrir
the oﬁice of leodakagdr.

While this suit

was pending some of the Tenkalais brought a
Original Suit 255 of 1828, against the Vadakalais.
They asserted that their Mantram, Sri Saz'lésa Ddyapatram, was,

counter-claim,

according to usage and

by

Tdtdz-ayy/angdr,

avoid

disputes,

in virtue

of hereditary right, commenced.

impleaded as ﬁrst defendant; that in order
Srtm'nm' Ayyangcir

appointed by agreement as persons

to

and his descendants had been

“ common ” to
both

sects,

but

with the stipulation that the Mam‘ram should

be, Sr! Sailésa Daiya
patram; and they complained that the Vadakalais had interfered
with their cominon ofﬁcer in the performance of his duty and

claimed damages (Exhibit B). It is to be observed that the plain
tiﬁs in the suit to which we are referring claimed to be acting on

behalf of all the members of their sect residing at C'my'eeveram
under a Muktiarnama, and Exhibit DDD is produced as that
instrument.
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The Vadakalais took objection to the maintenance of Original Kmmsssnr

Suit

255 of 1828 on the gr0und that the mantram

the Adhiapaka

in litigation

formed part of

Minis, and that the right to that Miras was already

between the two parties in Original Suit 131 of 1828.

The validity of the objection
Tenkalais dismissed,

was allowed,

and the suit of the

the propriety of the order may be

though

questioned (Exhibit D).

In Original Suit

231 of

1828 the Vadakalais obtained a decree

from the Sadr Amin on 5th May 1829 (Exhibit E), awardng to
them the Adhiapaka Miras of Rs. 30 per annum, of commencing
the Tamil Prabhandam and making Sevaklilam, and of the honors,

(garland), eadagopu-m (crown), &c.
The Tenkalais presented an appeal, in which it is to be noticed
that Tdtdoayyangcir did not join. The Registrar on 6th N ovem
mala-i

of the Sadr Amin and declared

Generated for alum (Columbia University) on 2015-08-10 07:20 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

ber 1833 reversed the decree

then appellants should continue to enjoy the Adhiapaka
the Praslia'a Panm'dmm (offerings

the

Miras, and

of food and cakes to the god)

and the emoluments attached thereto (Exhibit F). A special appeal,
presented by the Vadakalais, was rejected by the Zila Court on
the 29th March 1834‘ (Exhibit G), and the decree of the Registrar
was afﬁrmed by the Sadr Court in their Proceedings of 12th Feb

ruary 1838, in which the following passage alone need be noticed:
“ The Registrar’s decree in Appeal 135 of 1829 determined the
* ‘ as
between two opposite
distinct right to the Adhiapaka Miras
religious sects, namely, the Tdtlichdri section of the Vadakalai
Brahmans on the one side and the whole q“ the Tenkalai Brdhmans on
It is true that besides the reading of the Tamil version
the other.”
of the Vedas or the Miras of Adhiapalram, this decree collaterally
decided between the said religious sects the right also to the
Prasddam and Pannidram or cakes in dispute and emoluments
attached thereto.

But it

was so far only as these latter are attached

to the principal matter in issue—the

reading of the Tamil Vedas

exclusively—that a. decision was given respecting them (Exhibit 0).
The Sadr Court subsequently reviewed this order and directed
the
see

Zila Judge to reconsider his order, and review it
ﬁt to do so.

In
former

pursuance
decision,

Adhiaprzka

of this order
but

again

the Zila

he should

Judge reconsidered

found on 1st

July

Mirés belongs to the people of that
‘

if

1839

that

his
the

sect whose prayer

44

nggup

Karsnxau'ur
U.
KRISHNAMA.
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is recited at the commencement of ceremonies in the pagoda;
the

that

persons who hold the Adhiapaka' Miras should enjoy the

income of sacred rice and cakes,

Tenkalai prayer only should

there was no doubt the

and that

(Exhibit P), and on the

be recited

1839 the Sadr Court ﬁnally aﬂirmrad the judgment

25th November

of the Registrar (Exhibit Q).

The

of the Registrar, it will

decree

doubt whether he intended

to

award

be

observed, leaves

to the then

it in
the

appellants

honors due to the Thodakagdr.

In

effect the then

appellants had

not claimed the honors

for

Both in their own suit and in their answer to the

themselves.

that the Tbodakam was performed

suit they admitted

Vadakalais’

and the honors enjoyed by the descendants of Srirdmzi Ayyangzir,
and all that the then
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recital of the Mantra»;

appellants

claimed for themselves was the

and Samkdlmn-

and the emoluments for the

performance of their duties.

The Vadakalais were not slow to take advantage of this ambi
guity. On the 11th December 1836 Terumalm' Tdtdcluiryar and
Srim'rdsa complained that the Tenkalais had interfered with_the
performance by them of the Tkodakam, and had deprived them of
the honors and emoluments

K).

(Exhibit

Before

a ﬁnal order

was passed on this petition, the Tahsildér received an order from
the Collector to see that

Tenkalais

as directed

this order,

by the

decree.

the Tahsildar found

that the

was disputed, the Tenkalais claiming
kalais as independent
asserted the

Mirés was allowed to the
On proceeding to carry out

the Adlziapaka

it

right to the Thodakam

as attached to, the

of, the Adhia-paka Mirés.

Thodakam had not been included in the decree.

Tahsildér could not obtain

a

copy of the decree,

Vade

The Vadakalais
The

and ﬁnding that

in the ofﬁcial account of allowances separate incomes were speciﬁed
for the Thodakam amd the Adhiapakam, he abstained from inter
ference and made a report to the Collector, 28th December 1836

(Exhibit L).
the Thodakam-

The Collector, considering that the decree awarded
to the Tenkalais as part of the Adhiapaka Mirés,

directed the Tahsildar to put them in possession of the ofﬁce and
1837 (Exhibit M), and it appears
from a report dated 21st January 1837 that this order was carried

its emoluments,
out (Exhibit

18th January
‘

N).
\
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1865 some of the Tenkalais again sued the Dharmakartas

Original Suit

66 of 1865,

alleging they were entitled to the Adhia-

palm Miras of reading the Tamil

Mantram of

Prabhandam and 0f reciting the

SN? Sailésa Ddyapatram,

and that they had punctually

performed the duties of their ofﬁce,‘ but that

withheld from them
The Dharmakartas

in

the defendants

had

some of its emoluments.

pleaded that

only of the Tenkalais

some

enjoyed the right to the Adhiapaka Mirés, and that the right
enjoyed by the Tenkalais entitled, extended only to the pagoda of

Sri

Dc'vartijds'wdm-i,

were not authorized

not to the other pagodas;
to recite the Mantram

that the Tenkalais
and Prabhandam

as

by them; that the Thodakam was independent of the
Adhiapakam ; that the income of the Adhiapakam did not belong

claimed
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wholly to those of the plaintiffs who enjoyed the Adhiapaka Miras ;
and that the income or Prasddam called Alwar Amtlapddu was not
connected with either Miras, but belonged to Tdtdcha'ryar.

Possibly owing to the denial by the Dharmakartas of the title
of the whole sect of Tenkalais to the Adhiapaka Miras a. large
number of members of that sect presented a petition on 12th August
1868 praying to be made supplemental

it

defendants, and alleging

had been agreed the original plaintiffs should represent them

in the sacred building and enjoy the emoluments.
The Munsif,
was not aware of the admission made in the cross

who apparently

suit brought by the Tenkalais in 1828, considered that the heirs
only of the Tenkalais who appeared in the Vadakalais’ suit were
entitled to the right to take part in the service ; that those of the
plaintiffs who were such heirs had under the Registrar’s decree the
right of reading the Tenkalai Vedas, and that in virtue of this
right they were entitled to certain incomes he awarded them, and
he declined to go further into the matters in dispute as it would
involve a decision respecting religious rites.

At

the close

of his judgment he again referred to the claim

made on behalf of the whole of the Tenkalai residents, and intima

ting that he had not deemed it expedient to recognize the right
of any save those whose rights were established by the decree, and
that the duty could not
ferred

be

punctually performed

if it

were con

on a large number of persons, he suggested that,

if

the

plaintiffs whose right he allowed, considered the other Tenkalais

Krusmuslim

szium'
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entitled to any share in the income, they might of course come
terms with them (Exhibit CC).
tiffs who had obtained

a

On appeal the Dharmakartas
decree

to

contended that the Tenkalai plain
had neither the right to commence

the Prabkandam in any of the‘pagodas nor

the Adlzinpaka

Minis

in any of the pagodas save that of SN: Devardjdswdmi.
The District Judge held that the right of the plaintiffs was
established by the decree of the Registrar; that the right to com
mence the recital

of the verse

and chant belonged to those who

enjoyed the right to recite the hymns, and was independent of any
permission on the part of the then appellants, and be increased the
award of income to the full

amount

claimed, as the documents

relied on by the Mfmsif related, in his opinion, to the income of one

(Exhibit EE).
The amount decreed by the Judge was reduced by the High
Court on the 11th March 1873 (Exhibit JJ).
On the 29th April 1874 the Tenkalais
decree

that

who had obtained the

in Original Suit 66 of 1865—by an agreement which recited
‘ whereby Seva
"
Adhiapaka Miras

as owners of the

kélam, &c., are performed
Sailésa

Dayapatram,

by commencing

the Mantram of

they and their ancestors had enjoyed

income and had obtained

Sri
the

the decree in Original Suit 66 of 1865——

consented, in pursuance of the Mt'msif’s suggestion,

to admit the

Tenkalais named in the schedule thereto, to equal rights with them
in the proﬁts and honors and every thing connected with the
Mirés, and declared that the right should not there
after he conferred except on those Tenkalais who were connected

Adhiapa/ra

with them.
Subsequently

some of the Tenkalais,

professing

to be represent

atives of the Tenkalai sect, sued in the Mﬁnsif’s Court to recover

In

as wages due to them

this suit they claimed

dakagcir,

a

Rs. 56-10-3

for performing Adhiapakam.

portion of the emoluments of the

leo

but the Munsif held, in advertence to an admission made

by the Tenkalais in 1811, that the ofﬁce of Thodakageir appertained
This demand being cognizable by
to the family of Tdta'cluiryar.
Court of Small Causes, no special appeal lay, and probably for
that reason the decision has not been relied on as establishing the

a
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only out of the eighteen temples in which the right was enjoyed

plea of res judicata.
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The parol evidence offered by the plaintiffs is pronounced by the Kmsasiss'in

Judge

and trustworthy than that produced KR,H,;;W_
Without impugning this conclusion, we are

to be more credible

by the defendants.
unable to say

it

a continuous

and uninterrupted

satisﬁes

oﬁice of Tkodakagdr,
respective

1m

there has been anything approaching
exercise by the Tenkalais of the

and on appeal the parties have rested their

mainly on the documentary

cases

It

evidence.

is in

reference chieﬂy to that evidence that we have come to the conclu
sions following

:—‘

We entertain no doubt that the right of the Tenkalais, what
be, is not the right of a limited number out of the

ever it may

Tenkalai residents at

Conjcevcram,

but appertains to the whole of

them.

Up

to 1865 it has been uniformly asserted by the Tenkalais that

the right belonged

to the whole sect;

it

is sufﬁcient

to refer to

of 1825 (Exhibit LL), the Muktiarnama (Exhibit
to the plaint and Original Suit 255 of 1828, and the pro
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the agreement

DDD),

ceedings of the Sadr Court in 1838 (Exhibit 0).
The decision of the Munsif in Original Suit 66 of 1865, which
apparently

proceeded on

a.

misconception of the character of the

proceedings in 1828, could not bind members of the sect who were
not parties to

it;

sion impugned,

and the plaintiffs, whose claims were by the deci

have been since recognized as entitled

to an equal

share with their more fortunate co-plaintiffs by an agreement made

in pursuance of the Munsif’s suggestion (Exhibit

EEE).

The

duties have been committed to some members of the sect by special
appointments as representatives of the whole body.

This is shown

by the agreement of 1825 (Exhibit LL), the second paragraph of
the written statement of the Tenkalais in Original b‘uit No. 231
of 1828 (Exhibit 8), the agreement of 1850 (Exhibit CCC), and the
We are in agreement
deposition of Ndrda'imdchliryar (Exhibit 23).
with the District Judge that the right, whatever it be, appertains
to all the members of the Tenkalai sect residing at Conjccveram.
The nature of the duties of Thodakagdr, and the circumstance
that he participates in some of the emoluments of the performers
of the Mantram and chakdlam, suggest the probability

that at

one time the ofﬁce of Thodakagdr was not distinct from that of the
Adhz'apaka

Mirasidérs.

this probability.

There is the strongest evidence to conﬁrm

The Vadakalais in their, plaint in

.

Original

.
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Suit No. 231 of 1828 claim the honors and emoluments of the
Thodakaga'r as forming part of the Miras, and assert that having
appointed
gumastahs to discharge their duties as Adhiapaka
Mirasidars, they had nominated one of them as the principal to
receive the emoluments of the Thodukaga'r.
and Srim'vdsdckdrg/ar

Tz'rumala Tdtdclzdryar

speak of the T/zodakam

as

closely

connected

with the Sm-akdlam—“ We were waiting to make the said Theda
kam and Sevakalam "—and they complained
that the united
functions were permitted to others and refused to them (Exhibit

But it

also appears that for upwards of a century the Tenkalais

had for the sake of peace conceded to a family connected by birth
and creed with the Vadakalais the performance of the leodalmm,

LL

and agreed to regard that'oﬁ‘icer as common to both (Exhibits
and S). The family so selected had, it would seem, held less
opinions

than the other members of their sect.

by Exhibit

but, as is shown

They

AAA, divided

of that family, and it was from a misconception on this
point that the Mi’insif in Original Suit No. 878 of 1875 considered
kinsmen

the T/zodakam had appertained

which branch,

dants—to

it

to the
seems

Tdtéc/aa'ryars—then defen

proved,

it

had never

been

conceded.

Having before us the proceedings in both suits instituted in 1828,
and in advertenoe to the written statement of the Tenkalais, we
incline to think that the Registrar did not intend to include the
emolument of the Thodakaga'r in the rights he declared to apper
to the then appellants,

eventually

placed

and

although

in possession of the

T/zodakam,

means satisﬁed they were allowed to retain it.
portion of the ceremonial was by consent

On this point

the ofﬁce of Thodakagdr.

In

we are by no

our udgment that

deputed to the members

if,

and

extinct, the united sects should elect

a

is

of the family of Srirdmdyyangdr,

the Tenkalais were

as

is

tain

alleged, the family

common representative
we

allow the

to

defendants’

join

as

evidence to show that the members of both sects may

worshippers

in the Mantram and Prabhandam,

Mantram above allowed

is

There

is

objections.

-
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pronounced

were sz‘dckdr_1/ar8,

the Mantram,

Sri Sailésa

but the

Ddyapatram,

and, in joining as worshippers, the Vadakalais have no right to
invade the ofﬁce of the Tenkalai Ail/u'apaka Mirasidars.
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The deposition of Nzirdsimdchdryar (Exhibit 22), the report of Kmamsi'iu
the Tahsildar, 20th March 1839 (Exhibit Z), and the evidence of ng'un.
the second and fourth witnesses for the defendants
Mantram and Seraka'lam

are

recited

show that the

by the Adhiapaka Mirésidérs

on the occasion of solemn processions as well as in the temples.

The plaintiffs are entitled then to be protected from interference
with their ofﬁce on these occasions also.
We agree with the Judge that the plaintiffs have failed to prove
that the incomes they claim in addition to the incomes decreed
have for a long series of years been enjoyed
incomes

are, with few exceptions, the same

made by the Tenkalai plaintiffs

by them.

to which

These

the claim

in Original Suit No. 66 of 1865

was disallowed.

It

has not escaped

our attention

that in that suit it was not

alleged there had been a total ouster from
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such items as are now claimed, but
been enjoyed

emoluments, and that

were then omitted,

may have

up to the date of the institution of that suit, but

the emoluments} now claimed in addition to those
decreed are comprised in that suit 5 and the circumstance that the

substantially

suit was brought for their recovery points to an absence of enjoy

The lists produced no doubt show that at the
dates they bear, 1235—1241 F. (1826—32), the Adkiapa-ka Mirési
dérs enjoyed some of the items claimed, but there is no reliable

ment at that time.

evidence of the continued enjoyment

of these items for many years

before the institution of this suit.

If

these items were at any time enjoyed as of right, the right

appears to have been lost by lapse of time.

The

ofﬁce

Thodakam was, as we have said, severed from the Adhiapaka

of the
Miras

and conceded to a third party as the common representative of both
sects, and

it has not been shown that any right to resume it was
; this portion of the claim

reserved when the concession was made
.

is likewise barred by lapse of time.

The decree of the Court of First Instance must

be

reversed in

respect of the declaration that the ofﬁce of Thodalram and its honors
and emoluments belong
the

to the Tenkalais.

Adkiapaka Mirés, with the

exclusive

The declaration that

exception of the Tbodakam, is the

right of the Tenkalais, and that it appertains to all the

members of that sect residing at Corr/br'rcmm,

must be afﬁrmed, and

it must be declared that the Tenkalais are entitled to discharge
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the duties on all occasions in which the ceremony is performed,

well at the time of processions
Vadakalai defendants must

as at services

as

in the pagodas, and the
from interfering

be enjoined to abstain

with the Tenkalais in the recital of the Mantra-m and Prab/umdam
otherwise than as ordinary worshippers.

The decree must also be

affirmed in respect of the claim to the income of the Adhz'apalm
Miras which accrued due within six years before suit, and in other
It is difﬁcult to make an
respects the claim must be dismissedequitable order charging either party with the costs of the other in
these proceedings.

Both have advanced

unable to support.

Under

party bear their own

costs

claims

they have been

these circumstances we direct that each

in all Courts.
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APPELLATE CIVIL.
Before Mr. Justice Inner and Mr. Justice Kindersley.

CHITHAMBARA

1881.

August 26.
1882.
May 8.

CHETTI (Dnrssnur),

APPELLANT,

and

MUTHAYA CHETTI

AND

crnans (Sscosn 'rc EIGHTH Pmmrrrrs),
RESPONDENTS.*

by French Court of ship pledged to secure payment of debt due in
future—Claim by pledges on procccds of aule-—Suit to declare pledgee’a title agath

Game of action—Sale

Franch

creditor dismissed.

M. pledged his ship in August 1878 to C. as security for a bond debt of Rs. 1,500,
in February and August 1879. S. seized the ship in
repayable by two instalments
French territory for a debt due to him by M. and the French Court sold the ship.
0. made a claim on the proceeds of the sale in the hands of the Court in December
The French Court required 0. to produce a copy of an English Court's
1878.
judgment acknowledging and sanctioning C.'s claim against M. C. sued S. to
obtain a declaration of his right to recover the amount due by M. on the bond.
Held that whether or not his lien was destroyed by the sale of the ship in French
territory, C. was not entitled to any of the proceeds of the sale either at the date of
the sale or of his claim in the French Court and the denial by S. of C.'s right to any
of the proceeds of the sale gave 0. no cause of action.

THE facts of the

case sufﬁciently

appear for the purpose of this

report from the judgment of the Court (Innes and Kinder-slay,
which was delivered by Innes,

J.

'

J J .)

S.A. 526 of 1880 against the decree of J. D. B. Gribble, Acting District Judge
of North Tanjcre, conﬁrming the decree of K. Krishna Ayyangar, District Mfmsif
of Negapatam, dated February 12th, 1880.
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for appellant.
Bhdslzyam Ayyangdr for respondents.

Canammu

Gopaldcliéryzir

z—Plaintiif’s

JUDGMENT

suit was for

v.

Mun-ran,

of plaintiff’s

a declaration

right to recover the amount due by one Maiy'z'rasa to plaintiff on a
bond executed in his favor by that person on the 30th August
1878, on account of a loan to him by plaintiff of Rs. 1,500,
which it was engaged
ments,

should be repaid to plaintiff by two instal

one on the 26th February 1879 and the other in August

Manjirasa, according to plaintiff’s case, pledged
He
his ship Ahmed Buksh as security for repayment of the loan.
then went off with his ship to Kari/cal, where defendant had it

1879, with interest.

seized for a debt due to him.

It

was sold and the proceeds were

held by the French Court which had ordered the sale.
Plaintiff made a claim upon the proceeds. The French Court
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on 11th December

1878 required plaintiff to produce,

within 25th

January 1879, copy of judgment of an English Court, acknow
ledging and sanctioning his claim against Manjirasa.

It

is stated, and seems to be conceded, that the sale of movables

in French territory conveys to the purchaser a title free from all
Plaintiff’s object is to obtain the declaration of
encumbrances.
his right against Man/'z'rasa, and then apply to the French Court
a share in the proceeds of the ship.
The defence set up was that, as plaintiff’s object was to obtain

for

relief, he ought to pay the full stamp; that the ship
having been purchased by a third party at Karikal, plaintiff has
no cause of action against the defendant ; that plaintiff has no
consequential

right to establish

the genuineness

of the bond,

as against

the

expiration of the time ﬁxed for payment:
without making Mmyimsa a party to the suit; that the pledge
bond was fraudulent and invalid as to plaintiff’s right in the sale

defendant,

before the

proceeds of the suit, as it ought to have been registered.

The District Munsif gave judgment for plaintiff, granting him
“ It is decreed that
the declaration sought in the following terms :
plaintiff’s right to recover the amount

Exhibit

A

due under the

be declared, and the defendant

terms

of

do pay plaintiff’s cost

and bear his own.”

Defendant appealed on the following, among other, grounds :
That plaintiff had no claim against defendant, and that there is
no cause of action shown under the law in British India.
45

,

THE INDIAN LAW REPORTS.

832

That the executant of the bond should have been included, and

Camrmsas
o.
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that the suit is bad for non-joinder of this necessary party.
The District Judge, in appeal, was of opinion that, under

Murmurs.

Section 42 of the Speciﬁc Relief Act, plaintiff had a right to bring
the suit against defendant.

The defendant

now

appeals to the

High Court

on the ground

that the plaintiff had no cause of action against defendant.
The plaintiff being the pledgee of the vessel can have no claim
creditor.

against the attaching

The rights of the plaintiff are solely dependent upon
made within British territory.

the con

tract of hypothecation

The suit is premature.
In support of the decrees of the Courts below, it is urged on
behalf of the plaintiff that Section 42 of the Speciﬁc. Relief Act
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confers on plaintiff a right to bring this suit.

That section runs

:

“Any

person entitled to any legal character

may institute a suit against
any person denying or interested to deny his title to such char
acter or right and the Court may, &c.
“ Provided that no Court shall make any such declaration, when

or to any rights as to any property,

the plaintiff, being able to seek further relief than a mere decla
ration of title, omits to do so.”
The plaintiff says, “ the defendant denies my right and therefore
have a right to come for a declaration of my right.
This
gives me a sufficient cause of action.” The right which plaintiff

I

establishes in this suit is a right to recover from Manjz'rasa (who
the amount of the bond.
He

appears as a witness for plaintiff)
also establishes the bond,

which shows that the ship was pledged
of the amount.
The decree has

for the repayment

as security

omitted to declare the liability of the ship, possibly because the
District Munsif had doubts whether the plaintiff had not lost all
right by the sale in French ten'itory to have recourse to the ship
as a means
'

of recouping himself.

According to the generally recognized principles of private
international law certain hypothecation
liens survive, notwith
standing a sale in a foreign territory. Story says, in his Conﬂict
of Laws, Section 402: “Upon the general principles as to the
operation of contracts, and the rule that movables have no locality,

it would

seem

that these privileges,

hypothecations,

and liens

‘

VOL.
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ought to prevail over the rights of subsequent purchasers and Carranmuu
creditors in every other country; that, having once attached MHZ“,

rightfully in

rem, they ought not to be displaced by the mere
”
of
local
situation of the property
change
(see also Westlake
Edition of 1858, pp. 256 and 257).
The French law of sale

differs from the old Roman law and the English law, in recognizing

in

warranting the title (see Benjamin on Sales,
pp. 317—319, 2nd Edition) ; but at the same time, a fundamental
maxim of French law is “ La vents dc la chose d’autrui est nulle ”
sale a contract

(Code Napoleon, Section, 1599) and, though the French processual
law may purport to convey property in a sale under a decree free

of all encumbrances, where these encumbrances had been effected
by contracts in French territory, such sale could hardly be held
to pass such rights in the property, already acquired under a
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diﬂ’erent law in foreign territory, as are usually by international

If it did so, it would contravene the principle
of the maxim (Code Napoleon, Section 1599) above quoted, and
would purport to give a title to one person of property in which

law held to survive.

.

another had acquired rights.

But

the lieu of the plaintiff would appear not to be one of the

special liens which are held to survive, notwithstanding a sale in

foreign territory

But

however

Story Section 402).

(see

this may be, plaintiff either has

it

ship surviving still, or

He

right in the

is altogether gone.

had no right whatever in the sale proceeds

date of the sale or at the
Those

defendant resisted.

a

of the ship at the

date of the claim made by him which
proceeds, in so far as they were more

claim, belong to Manjirasa.
All
that plaintiff could claim of Manﬁrasa was payment at the due
date which had not arrived.
He could not say of anything
belonging to Manji-rasa, save what had been pledged to him, that

than available for defendant’s

he was entitled to

Even

if

it or

it
British territory,

had acquired any right to

the proceeds had been in

and plaintiﬁ

had brought a suit to enforce payment and the suit had not been
“ those
proceeds are
premature, he could still have no right to say

mine,”

Or even to say

“

I have

some right in them,”

and this, not

even though he had attached them before judgment.

In this latter

case,

they would indeed be in the custody of the

Court for disposal in accordance with the terms of the

decree,

but
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he would even then be entitled only to enforce the decree against
them,

and could not say that they were

his until he had got

possession of them under an order from the Court.

At

the date of his claim

and that of the denial by defendant

of his title to relief, plaintiff had no right in these proceeds but
only a personal right against Mmy'irasa to the fulﬁlment of the
The
obligation and a hypothecation right as against the ship.
denial by defendant of plaintiff’s right took effect only upon
plaintiff’s claim to share in the proceeds, for defendant was not
interested in denying, and did not deny, plaintiff’s right as against
Mary'irasa personally, and against the ship; and as plaintiff has
no right in the proceeds, the denial of his title in them [did not
give him a cause of action against defendant.

We

reverse the decrees of the

therefore

Courts

below

and
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dismiss plaintiff’s suit.

APPELLATE CIVIL.
Before

1882.
17, 28.

April

Sir

M.R.R.M.

Charles

A. Turner, KL, Chief Justice, and Mr. Justice
Muttusdmi Ayyar.

MUTHAYA CHETI‘I (First

Arrsme',

DEFENDANT),

0.11d

R.M.A.R.A.R. MUTHAYA CHETTI

AND OTHERS (PLAINTIFFS),

Rnsronnnws.*

R.M.A.R.A.R. MUTHAYA CHETTI
Arrnumrs,

AND ornnas (PLAINTIFPB),

and

M.R.R.M. MUTHAYA CHETTI AND ANOTHER (Fmsr
Dmnmurs), Rnsronnnsrrs.“
Maritime Law—Sale of cargo to repair ship—Marilinw

AND Saoos'n

lien.

The Captain of an English ship, being unable to raise funds on a bottomry-bond
to repair damage caused to the ship by stress of weather,

sold portion of the cargo

for such purpose and repaired the ship.

" Appeals

81 and 92 o! 1880 against the decree of R. Vasudeva

Judge of Negapatam,

dated March 31st, 1880.

Reu, Subordinate

MADRAS SERIES.
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In

a suit by the owners of the cargo

owners

of the ship, (2) a mortgagee

whose name the ship was registered,

335

against (1) the Captain, who was one of the

of the ship, and (3) the agent of the latter in
to recover the value of the cargo sold :

Held—
(1) that the owners of the cargo were not entitled to a personal decree against

either the mortgagee

or his agent, inasmuch as the Captain was not their

agent to pledge their credit for moneys
(2) that the owners

required for repairs ;

of the cargo were not entitled to a maritime lien on the

ship which would take precedence

of the mortgage.

case appear sufﬁciently for the purpose of this
this
from
the
judgment of the Court (Turner, C.J., and Math!
report
:a'mi Ayyar, J.) which was delivered by Turner, OJ.
Blaislzyam Ayyangrir for appellant in No. 81.

THE facts of
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The Advocate-General (Hon. P. O’Sulh'cwn) and Hon. Rdma'
Rdu- for respondents in N o. 81 and appellants in No. 92.
Kuppusdmi Ag/g/ar for respondents in N0. 92.
JUDGMENT :—The plaintiffs shipped goods on board the Helen
Wallace for conveyance from Rangoon to Negapatum.
Owing to
stress of weather the ship sprang a leak, and the Captain found it
necessary to put into Singapore that repairs might be effected.
The Captain, being unable to raise money on a bottomry-bond,
a. portion of the cargo, the property of the plaintiffs, to raise
The repairs were effected with
funds to meet the cost of repairs.

sold

the funds so provided,

and the ship continued

her voyage.

The ship was registered in the name of the second defendant,
the agent of the ﬁrst defendant ; but the actual owners are the third
defendant—who was also the Captain—and three other persons
who are not Before the Court, the ﬁrst defendant being the mort
gagee.

The Court of First Instance held that the plaintiffs could not
personally, but were entitled to a

recover from the ﬁrst defendant

personal decree against the third defendant

and to a maritime lien

on the ship which would take priority over the mortgage.

In

appeal

the plaintiffs contend they are entitled to a personal

decree against either the ﬁrst or the second defendant

;

and the ﬁrst

defendant contends that the plaintiffs have no maritime lien, or,

if

they have a lien, their claim is not entitled to priority over the
Although the mortgage was created by the transfer of
mortgage.
the apparent ownership to the second defendant,
the ship to the third defendant

and by a lease of

and his co-owners,

it

cannot

be

Mounts
0.

Min-run.

Menu“

mat“,

[VOL. v.
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disputed that the ﬁrst defendant was in fact a mortgagee, and that
the vessel was left in the hands and at the disposition
subject to the condition

if

be procured

It

that the consent of the mortgagee should

the ship was docked or repaired.

appears to us clear that

personal

of the owners

decree against

the plaintiffs have no right to a

the ﬁrst or the second defendant.

The

Captain was not their agent to pledge their credit for moneys
Briggs v. Wilkinson.(l) Myers v. Willic.(2)
required for repairs.
The second question presents greater difﬁculty: and we are not
determined.

case in this country in which the point has been
The obligation created by the act of the Captain

in converting

cargo to raise funds for repairs has been described

aware of any

Powell v. Gudgcon.(3) Duncan v. Benson.(4)
As the Captain has power under the circumstances to hypothe
cate the ship and create a lien which would take precedence of a.
as a forced sale.

Generated for alum (Columbia University) on 2015-08-10 07:21 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

mortgage,

it would

not be unreasonable

to hold that, in raising a

forced loan from the owner of the cargo—a proceeding
he is not authorized

to resort

if

to which

he can raise funds on a bottomry

bond—the Captain must have intended to give whatever security it
But the ship was an English ship and
was in his power to create.
owned by British

subjects, and we cannot ﬁnd that the Courts

in

England have recognized the owner of the cargo as entitled to a
7
The only remedy which has been con
maritime lien on the ship.
ceded to him is to obtain compensation from the owner of the ship.
Hucsey v. Christie.(5)
The appeal of the ﬁrst defendant

must be allowed with costs,

and the decree varied by omitting the direction
defendant

complains.

with costs.

of which the ﬁrst

The appeal of the plaintiffs is dismissed

The third defendant has not appealed, and we, there

fore, do not propose to interfere further with the decree.
(1)7 13 a 0., so.
(2) 18 0.13., ass.
(a) 9

me,

(a) 5 m. a s., 436.
(4) 1 EL, 555.
432.
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APPELLATE CIVIL—FULL BENCH.
Before

Sir

J

Charles A. Turner,
and

Kindersley,

GURUSAMI SASTRIAL

Mr.

KL, Chief Justice, Mr. Justice
Ayyar.

usticc Muttusdmi

AND ornnas

APPELLANTB,

(DEFENDANTB),

1879.

November 28_

and

PILLAI

GANAPATHIA
H imid Law—Contract

1880.

May 7.

stronmsn'r.‘

(PLAINTIFF),

1882.

to sell ancestral property—Speciﬁc performance—Protection

of

infant son’s rights.
There is no legal presumption in the Madras Presidency that a sale by a Hindﬁ
father is valid until the contrary is shown.

Were
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an infant
ancestral,

a suit is brought against the father of an undivided Hindfi family having
son for the speciﬁc

withouta breach

justify

performance of a contract to sell land, presumably

the Court, having thereby notice that the vendor's

of trust only where there

powers

exists a necessity

can be exercised

in law to

sufﬁcient

the sale, and that the infant son is entitled to interdict the sale, is bound to

require the plaintiff to give some proof of the necessity
The fact that subsequently

to and

in

breach

for the sale.

of his contract to sell the vendor has

sold the same land to third parties having notice of the contract,

and that,

if relief

is

of such third parties, does

refused to the plaintiﬁ, the land may remain in possession

not affect the question as to the propriety of the exercise by the Court of its discre
tionary power to enforce the contract.

THE

facts of this case, which was referred

(lanes

and Forbes,

JJ .)

by

Full Bench for

to a

a.

Division Bench

decision,

in

conse

quence of a difference of opinion on the questions involved, appear
sufﬁciently for the purpose of this report from the judgment of the

Full Bench (Turner, C.J., Kindersley
which was delivered by Turner,

JJ.),

and Muttusdmi Ayyar,

OJ.

Mr. Shepherd and Kalydnasundram Ayyar for appellants.
The Advocate-General (Hon. P. O’Sullz'van) for respondent.
JUDGMENT

:——The

appellant

in

Gumsdmi obtained

a.

the Court of the District

in
Mﬁnsif of

decree

Original Suit 270 of 1875
Mag/avaram for possession of a share in the village of Vail/tindtkan
Pattavirthi, and, on the 2nd October 1876, he executed an agree
ment to sell the share to the respondent
sum of Rs. 7,500,

'

It

was

Ganapatkz'a

Pillai for

agreed that the sale should

Appeal 2 of 1879 against the decree of M. Cross,
Kumbakonam, dated November 21 st, 1878.

the

be com

Subordinate Judge

at

March 8.

Genesis!
U

[VOL V.
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on the 30th December

pleted

1876, and that the seller should

Pomqu to secure the
Guam-rum. pledge a share held by him in the village of
purchaser from any loss he might sustain it a claim were made
upon the property agreed to be sold, by the son of the seller then
an infant aged

On the

1%

years.

same date

and executed

balance of the purchase-money

in

paid Rs. 1,000 as a deposit
binding himself to pay the

the respondent

a counter-agreement

on the 30th December 1876, and,

of his failure to complete the purchase, to pay Rs.
1,000 in addition to the deposit money.
On the 30th December 1876 the respondent tendered to Guru
the event

sdmi the

balance

of the purchase-money

required him to execute the sale-deed.
and subsequently
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2nd, 1876.

refused

and

stamp paper

and

Guruscimi refused to do so,

to register the agreement of October

On the 2nd February the agreement

was registered

without his consent.
On February 9th, 1877, Gurusdmi executed a sale-deed, convey
ing the share in Vaithz'ndthan Pattam'rthi to the appellants Rama?
scimi Pillae' and Muttukumdra Pillm' in consideration of Rs. 9,000,
of which Rs. 3,000 are expressed to have been paid in cash, Rs.
5,000 secured by a mortgage of the property sold, and Rs. 1,000 by
the bond of the purchasers.
Contemporaneously
executed an agreement

with the sale-deed the appellant Gurusdmi
in which he bound himself to make good

to the other appellants any loss occasioned by a dispute respecting
the property sold to them, and, after declaring that the sale had
been made for the beneﬁt of his family, he undertook

to give to

these appellants out of his lands in Ponmlr the equivalent

of any

portion of the property sold to them to which his son Maluideva,
then an infant, might prefer and establish a claim.
The appellants Reimdsdmi Pillm' and Muttukumdm Pillai at the
time of the execution of the sale-deed had notice of the agreement
the appellant Gurusa'mi had made with the respondent. On the 19th
February 1877 the appellants

Rdmdsrimi

Pillai

and Mutt-ukuma'ra

.Pillai executed the decree obtained by Gurusdmi
possession of the share in Vaithz'mithan Pattavirthi.

and obtained
The property

he contracted to purchase was of peculiar value to the respondent,
as

it

was intermixed with lands

owner.

of which he was already

the
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On these facts, which the Court of First Instance and the

Ganesha

Division Bench of this Court held established,

the respondent GAMQTRW
claims to obtain a decree for the speciﬁc performance of the con
tract of the 2nd October 1876 and for possession of the property.

He

obtained a decree from the Court of

First

Instance,

and,

in

the hearing of the appeal, the grounds set out in the memorandum
of appeal were overruled,

but

a

new

objection

was then taken,

speciﬁc performance ought not to be decreed inas
it would place the property in possession of the respon-

namely, that
much

as

dent and impose on the infant son of
a suit to vindicate

bringing

Guru-9dmi the necessity of

what claims

he may

have on the

property.

The Judges of the Division Bench were divided in opinion as to
The Subordinate Judge had

whether this plea should be allowedGenerated for alum (Columbia University) on 2015-08-10 07:21 GMT / http://hdl.handle.net/2027/coo.31924087577221
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observed of the appellant

Gurusdmi

that he was a well known

litigant, and that, although not thirty years old, he had run through
his patrimony of some 60 vélis of land, had undergone rigorous
imprisonment for perjury, and had fraudulently attempted, as
plaintiff in a suit tried in the Subordinate Judge’s Court, to set
made by him, as he asserted, during his minority.

aside alienations

In
it

advertence

to these observations,

probable the sale to the

Mr. Justice Inncs

considered

respondent had not been made for pur

binding on the infant, and that it was, therefore, incumbent on
the Court to protect the interests of the infant and withhold from

poses

the respondent relief which,

infant

to

property.

As

compel the

share of the

_

to a suggestion that refusal of relief to the respondent would

leave the property

Pillai

if granted to him, would

have recourse to a suit to recover his

in

the possession of the appellants

Rdmasrimi

Pillai, Mr. Justice Innes, adverting to the
Subordinate Judge that these appellants had 001

and Muttukumei'ra

ﬁnding of the
luded with the appellant Guruscimi to defeat the respondent’s pur
chase, observed
Rzimasrimi

it

Pillai

was extremely probable the sale to the appellants
and Muttukumdra Pillai was merely nominal, and

that these appellants would not take possession, and consequently
the purchase would not prejudice the infant ; but whether this were
so or not, he considered the Court ought not to grant relief to the
prejudice of the infant, although the withholding

relief might

lead to other consequences equally calculated to prejudice him.
,

46
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Mr. Justice Forbes was of opinion that the circumstance that the
in the suit and the possibility that his

Genushn
0.

Gauara'rnm.

[VOL V.

minor was unrepresented

interests might be affected by a decree was not, in itself, sufﬁcient

justify

to

the Court in refusing the relief claimed.

In

the absence

of evidence to the contrary, Mr. Justice Forbes considered it should
be presumed that an alienation by a father is made for the good
of the family or under circumstances of necessity, and that, until
this presumption was rebutted, the act was valid and could not be
He observed that, if this were not so, a
questioned by a son.
valid sale by a Hindfi, who had a minor son, would be impossible,
and negotiations for sale as rare of occurrence as they were the
reverse; and,

if

absolute alienations

were thus permitted

and acted

of

on, he could see no reason why, when there had been a breach

rule
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a contract to sell, the case should be taken out of the general

;

that a Court would of course refuse to enforce a contract, if it were
shown to have been unnecessary or made for improper purposes;
but that, in this suit, the Court had no such state of circumstances
to deal with, for the whole case
proceeded

the respondent

Gurusa'mi was competent

Mr.

subject of the suit.
no allegation

for the appellants as well as for
that the appellant

on the assumption

to alienate the property which was the

J ustice Forbes

was of opinion there

and no evidence which would

justify

was

the Court

in

holding the sale was one which would not bind the minor and that
the Court was not at liberty to assume

it

was not binding on the

minor.

The learned Judges, being thus divided in opinion, considered
the question of such general importance that it should be decided
by

Full

a

We
that

Bench.

are unable to accept, without qualiﬁcation,

a sale

by

a

Hindu father

is to be presumed

the contrary is shown: and the evidence

the proposition
to be valid

in the record

until

does not

enable us in this case to assume that, had the sale to the respondent
been carried out,

As

it

could have been supported against the minor.

the case is presented to us in the record, the respondent seeks

to enforce

a contract

of sale made by a Hindu who has

a

minor

property which may or may not be ancestral
'
The circumstance that
and for a purpose which is undisclosed.
the
seeks to enforce there
contract
to
the
respondent
subsequently

son, of immovable

has been a sale which,

if relief

is refused

to the respondent,

may

_
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leave the property in the hands of strangers, does not
question

discretiOnary

A

affect the

sale to the respondent

may be not more prejudicial to the

interests of the minor than the sale to Ra'mdsdmi and Muttukuma'ra

Pillaz'; but while the Court has at present no concern with the
sale to these appellants,

the respondent

is seeking the active assis

tance of the Court to give effect to the contract made with him.

On the facts then which we regard as pertinent, can it be held
that the Court ought not to award the respondent the relief he
claims ?

Imperfection of title in the seller is not sufﬁcient by itself to
justify the Court in refusing to award speciﬁc performance of a
of sale.

contract

If

the title be such as the seller

can legally
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convey, the purchaser has the right to claim the completion

of the

bargain, although the title he may thereby acquire may not be
indefeasible if a claim be brought by a third party.
But a Court
may not grant speciﬁc performance of a contract, if the contract
be made by a trustee in excess of his power or involves
‘

trust.

If

then

it

is known to the Court that the seller

a breach

of

is a trustee

having power to sell only under certain circumstances, ought the
Court to order speciﬁc performance of a contract made by him for
the sale of the trust property without having at least some proof of
the existence of such circumstances ?

It may be

argued that the Court is not to presume fraud,

and,

therefore, ought not to presume the seller would have entered into
the contract, had not such circumstances

But while it may

action.

be admitted

existed as justiﬁed his

that the seller had no

fraudulent or tortious intention, and indeed that he entertained the
belief that his action was warranted by the power, yet in
fact it may not be so warranted and may be a fraud on the power.
bond ﬁde

While

the Court ought to presume

seller,

it

when

then

Gmuafur

propriety of the exercise by the Court of its Gun'i'mm
authority to enforce the contract.

as to the

innocence

of intention in the

an unerring judgment:
it is called upon to exercise a highly discretionary
authority, it is entitled to require from the party claiming its
assistance some proof that, in the exercise of such authority, it will
is not to presume he possesses

not abet a breach of trust.

The party seeking

constrained by the hypothesis

to admit that the power to sell

its assistance is
can

[Von v.
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be exercised without a breach of trust only under certain condi

Gcacslxi

GAM:A'.,.,,,A_ tions,

and seeing

contract

it

that

the Court by speciﬁcally

the

enforcing

may prejudice persons who have not been brought before
resort to

and who may be minors by compelling them to have

legal proceedings to assert their rights, it is not unreasonable to
require that some proof should be adduced of the existence of such
conditions.
To apply this conclusion to the case before the Court

—When

a

Hindu family

is undivided

in

estate, it is a presumption

of law that the property held by any member of

it

belongs to all

the case

this presumption may be somewhat less strong in
of a father and sons than in the case of undivided

brethren,

and in each case the strength

the members:

of the presumption

must
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,
vary with the particular circumstances.
It is suggested in the present case that the father was of impro
vident habits, and had, so far from acquiring property, dissipated

much of the ancestral

estate.

It

appears that he had

recovered

the property by suit, but whether or not under such circumstances

although at one time ancestral, he might treat it as self
On the other hand, it appears from the
acquired, is not shown.

that,

terms of the contract, as has before been observed, that the parties
contemplated

a claim

might be successfully

by the son.

made

There is no sufﬁcient evidence at present on the record to disturb
the presumption that the property is ancestral.

If the

property be ancestral, the Court has notice that the power
of the seller, if he be a Hindu with an undivided son, can be
-

exercised without a breach of trust only when there exists a neces

sity sufﬁcient in law to justify the sale, and that there is a person
who is entitled to interdict it.

If this person

is not brought before the Court that he may have
of offering such objections to the sale as it is within
his competency to set up, the Court should require the party

the Opportunity

desiring to enforce the sale to give some proof of the competency
Apart
of the seller—in other words of the necessity for a sale.
from

a declaration

made contemporaneously

the sale of February

with, and to support,

9th, 1877—a sale contrived

contract made with the respondent—there

to defeat the

is no evidence

record of any such necessity, and to that declaration

in

the

we oamot,

under the circumstances, attach much weight. The objection we
have been considering comes no doubt with a bad grace from the

'

von. v.1
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appellants who have been parties to the sale of February 9th, 1877,
and who then declared the existence of a necessity for a sale

Had

taken too at the last stage of the proceedings.
the Court of

First Instance

:

it

Gunwssui

was GANAS'Amm

the decree of

affected the appellants alone, we should

have held the objection was taken too late and that on that account

it

should not have been entertained ; but, seeing that the eﬁect of

a decree may be to put a minor who is not before the Court in a
'

worse position than he would be in otherwise, we are not prepared
to say the learned Judges of the Division Bench exercised their

It

discretion erroneously in entertaining the objection.

cannot, how

ever, be denied that by the omission of the appellants to raise
the Court of
as he

First

Instance,

the respondent

it in

has been prejudiced,

might have replied to it and possibly showu either that the
was not, in the hands of the seller, ancestral or that

property
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there existed a necessity for a sale; and in order that so far as
possible hardship

to the respondent

may be avoided

before

pro

nouncing a decree, we shall remit to the Court of First Instance
for trial the issues following :—
Was the property which Gurusémz' contracted to sell to the
plaintiff—respondent—at

the

time of the contract, in his hands,

ancestral ?

If it was

so, was there

a necessity sufﬁcient

to

justify

a sale to

the respondent ?

The Court of First Instance will admit such
on
'further evidence
may properly
adduee, and will return its ﬁndings with the evidence to this Court

the trial of these issues as the parties respectively

within three months from the date of receiving this order, and on
the return of the ﬁndings, ten days will be allowed for ﬁling
objections thereto.

In

‘

compliance with the above order, the Judge found both issues

in the afﬁrmative.

This appeal came on again for hearing on Friday the 21st day
of January 1881, and stood over for consideration till March 8th,
1882, when the

Full Bench

delivered the following

JUDGMENT :—The ﬁnding of the Court below that there existed
a necessity sufficient

to

justify

cannot be accepted.

It

is shown

Rs. 2,600.

A

the sale of the minor’s interests
I

that the father was indebted
sale of his own

interest

to

the

extent

of

would have more than

-

'
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The character of the litigation to
Gsxumrnm. which it is said he intended to devote the residue of the purchase
money was not such as to justify the alienation of the interests of
Gnnusbu

sufﬁced to discharge this debt.

U.

his minor son.

If

we were at liberty to act on an opinion as to what

might
eventually make most for the beneﬁt of the minor, we might, under
the circumstances,

come to the conclusion

respondent should be supported

in

our order of remand,

it

:

that

the sale to the

but for the reasons we have stated

appears to us we are bound to conﬁne

ourselves to the propriety of the transaction

the respondent

invites

and that we are not entitled to uphold an act in
violation of the law on the ground that it may, in certain
contingencies which may not arise, be advantageous to the minor.

us to complete,

itself

a

if

he thinks ﬁt to do so, and

modify the decree of the Court of First Instance,
decree that, on payment into Court by
and, in supersession of
the plaintiff, within six weeks of the receipt of this decree in the
it,

we, therefore,

Court of First Instance, of the sum of Rs. 2,750, being the residue
of one moiety of the purchase-money, the ﬁrst defendant do execute
to the plaintiff

a
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respondent is entitled to insist on

it,

While, however, we are unable to enforce the sale in its entirety,
we consider that, to the extent of the father’s interests, the

sale-deed for his interest, being one moiety of the

land in suit, and we declare that thereupon the sale-deed, executed
and registered in favor of the other defendants, shall become
ineffectual
payment,

against the plaintiff, and that the plaintiff shall, on such
be placed in possession of the said moiety, and we decree

that, in lieu of mesne proﬁts claimed,

the

plaintiff do recover

interest at the rate of 12 per cent. on Rs. 1,000, part of the pur
chase-money paid by him, from the date of payment up to the date

of this decree, and we order each party to bear his own costs of this
appeal.
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APPELLATE CIVIL—FULL BENCH.
Sir Charles A. Turner, KL, Chief Justice, Mr. Justice

Before

Kinde'rsley, and Mr. Justice Mutiusdm'i Ayyar.

KRISHNASAMI PILLAI

(Finer, Sucoxn, Tnnm, mm

AND omens

SIXTH Dsssnmms),

Decfglgel‘
May 9.

5*.—

and

VARADARAJA AYYANGAR (PLAINTIFF), Rsmmmnw
VARADARAJA AYYANGAR (PLAINTIFF), ArPELLsNT,

PILLAI

Right of occupancy—Permanent
The defendants’

ancestors

were

stromme

(FOURTH DEFENDANT),
cultivator—Parakudi—Fanmr

the

only cultivating

of revenue.
of the lands of a

tenants

certain temple from the year 1829, and in a suit brought by the temple trustees
against one of the defendants in 1858 it was found that the occupancy of the
defendants’

In

ancestors

1833 the

managed

dated back at least to 1806.

defendants'

the temple,

ancestor

was

In the paimaish account

of 1827 defendants’

ing parakudi ulavadai,” a term which
occupancy:

recognized

by the

ancestor

does

was described as a

not necessarily

imply a right of

Held, in suit by the trustee of the temple to eject the defendants

on notice to

was not an incident of

tenure lay on the plaintiff.

The principle laid down in Uhackal'inga

ME . 0.1!.

“ cultivat.

_

quit, that the burden of proving that a right of occupancy
defendants’

who then

Collector,

as an hereditary raiyat.

164—is

Pillai

v. Vythealingrz

Pundarasmmady—G

that where a tenancy rests on contract only, the duration of the

tenancy is regulated by the terms of the contract express or implied and neither
the Rent Act nor the Regulations operate

to extend

its duration.

That decision does not dorogate from any customary right.

A

more farmer of revenue

or proprietary right cannot

acquire a permanent

of occupancy.

THE
a

facts of this case, which was referred by the Chief

Full Bench for

decision, appear

right

Justioe to

suﬂiciently, for the purpose of
Full Bench (Turner, C.J.,

this report, from the judgments of the
Kindersley and Muttuscimi Ayyar,

JJ

'

.).
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and

VENKATACHALA

1880.
7

APPELLANTS,

Appeals 78, 79 of 1880 against the decree of Arunachala Ayyar, Subordinate
Judge of South Tanjore, dated March 31st, 1880.
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Mr.
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Rdan Rdu for appellants in No. 78.
The Advocate-General (Hon. P. O’Sullisan) and Bkdsbyam

Krusnsssiur
v.
VARADARA'JL.

Johnstonc and Hon.

Vatican.er Ayg/angér for respondent in No. 78 and appellant in No. 79.
o
Hon. Rdnui Beta for respondent in No. 79.

anxari
CHALA.

Kmnnnsmzr, J.—The plaintiff

‘

as

adinakartar

(a) and pancha

yattar (b) of a certain temple at Kandiyu'r has brought this suit on
behalf of the temple to eject the defendants from certain lands in
mélvaram

(c)

the village of Karuvu'r belonging to the temple,

It

and swémibhogam.(d)

and for arrears of

was alleged in the plaint

and others, had executed

a

that, about forty years before, the defendants’ ancestors, Maruz‘hai

Pillai

muchalka in favor of Govern

ment (who were then managing the affairs of the temple) under
taking to pay annually to the temple 285-6 kalams of paddy and
at

Rs. 724-11-8 in cash; and also procure the persons necessary to
the processions on festival

days.

But

dants had allowed the payments to fall into arrears,
supplied men for the processions as agreed.

it

was alleged

that,

In

the defen

and had not

these circumstances

according to the muchalka,

the managers of

the temple might eject the tenants.

The defendants stated that the plaintiff was not the adinakartar
of the temple that, while the Government had the mélvéram right,
;

tors,

who

and the kudivaram had belonged to their ances

also were the sthanikans

(managers)

of the temple

;

the mirasfvaram

and that their ancestors had given the mirési right to the temple,

;"

but had retained the permanent right of cultivation, which they
“
and the defendants had enjoyed
and,
from the beginning
therefore, they were not liable to be ejected.
Moreover, the payments due to the temple had been duly paid and were not in
arrears; and the defendants

themselves had been assisting

processions on festival days.

The claim for Fasli 1284 was barred

by limitation, and,
determined,

the

claim

having already

at the

been heard

the suit was barred by Section 13 of the Code

and

of Ciril

Procedure.

The Subordinate Judge

found that, though there was no proof

that the plaintiff was the adinakartar of the temple, yet, as he
was admittedly the panchayattér of the temple, he was entitled to
proprietor.
(b) Court of arbitration.
(a) Tam.
(a) The proportion of crop claimed by Government.
(4) The proprietor’s or landlord's right.
A
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.

that the muchalka Kmmuslm

observed

Vaging,

E

showed that in 1857 these temple lands were delivered
by the Revenue authorities to the plaintiff’s natural father, Sri-nimarked
va'sa

Ag/yangzir, and to Kunja

Pillai,

son of Marat/1m,

the ﬁrst three defendants, grandfather of
uncle

theﬁfth

of

brother

defendant,

and

of the fourth and sixth defendants, who were the then
of the temple ; that, before that transfer in 1829, the

panchayattars

lands had been taken by two brahmans on a lease for four years

;

after which, in 1833, the Collector let the land to the defendants’

Pillai,

ancestor, Mara-thai
account

G

as the

who

to in the paimaish

was referred

cultivating parakudi ularqdai.

It

(a)

ted that the temple was entitled to the miras,

was admit

and to the swémi

Kunja Pillai, relative of the defendants, had admitted in
bhogam.
Suit N0. 252 of 1858 that the village in question belonged to the
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temple, and that the cultivators were parakudis; and in his durkhast

J the defendants’

Marat/mi had described himself

ancestor

parakudi.

The Subordinate

Judge

as a

‘

,

was,

therefore,

of opinion

that the

defendants had failed to establish

their right of permanent occu
He therefore gave the plaintiff a decree for the lands in
pancy.
question, except certain lands in the possession of the fourth
defendant the claim to which he held to be barred by the decision
of the Sadr Court in the suit already mentioned.
the defendants be ejected from the other lands.

He decreed that
He held that the

for Fain 1284 were barred by limitation, but
he decreed to the plaintiff the mesne proﬁts on account of Faslies
1285-6-7, the amount of which was to be ascertained in execution.

payments

claimed

He directed that the plaintiff should pay the'costs of the fourth
defendant; and that the other defendants should pay the pro
portionate

costs of the plaintiff.

The plaintiff
Against that decree both parties have appealed.
contended that the decision of the Sadr Court had not determined
the matter in issue, and, therefore,

the present suit as against the

fourth defendant was not barred.
The other defendants

appealed on the ground that they had a

permanent tenure, and were not liable to be ejected.
1

Temporary
(a) Parakudi.
nlkudi, or permanent occupancy, by agreement
Ellia’ Mirasi' Right, p. 37.
undisturbed for several generations.
Act‘of ploughing ; right to cultivate lands.
Ulavsdai.
tenant

whose

may be converted
into that o!
with the mirbsidtir or by possession

tenure

(Wilson)
47

V ARA—1:35, I;
VBNLTL
anus.
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Knxsumsxm
VAMJXRAM3

O“
anaalu'
villa-“L
em“,

With

regard to the Appeal No. 79 preferred

am of opinion that the late Sadr Court

[VOL V.

I

by the plaintiff,

have decided in favor of

by the fourth defendant’s father,
Sola
Special Appeal 649 of 1860, which arose
That suit was
out of the Suit 252 of 1858 already mentioned.
the permanent

tenure

claimed

Perumél Pillai, in

brought by Srinivdsa

Ayg/angdr

and

appointed panchayattairs of the temple,

Kunja Pillai, the newly
to eject Sola Perude Pillai
Sela Perumdl pleaded a

and other raiyats from the temple lands.

The Sadr Court observed in effect
right of permanent occupancy.
to
show
that, if the swémibhogam had not
that there was nothing
“
would have ventured on the extreme
been paid, the Collector
”
of ousting the defendants, “ who had been in undisturbed
measure
possession for more than half a century.”

Nor

had the raiyats

that the wardens of the pagoda had any higher
Collector had before he transferred the temple to
than
the
powers
The learned Judges of the Sadr Court then proceeded to
them.
remark that the right of the wardens of the temple to the swami
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acknowledged

bhogam had not

been

disputed.

But

they might, under the regulations,
the Revenue authorities

“without

that

if it

had been disputed

have sought the assistance
attempting

of

to shake the long

established right of cultivation clearly vested in the defendants.”

And in

I

the result the suit was dismissed with costs.

am of opinion that that

decision

ﬁnally determined

that the

wardens or panchéyattérs of the temple were not entitled to eject
the fourth defendant’s father and the other defendants, because the
had a permanent right of
as
this
between
the present plaintiff
Hence,
question
occupancy.
suing on behalf of the pagoda and the fourth defendant is res
judicata, and the plaintiff’s appeal should, 'I think, be dismissed

Court found that those defendants

with

As

costs.

by all the defendants except the
fourth defendant it appears that the plaintiff has brought this
suit upon a muchalka which he has not been able to produce,
to the appeal preferred

and the execution of which is not proved.

proof of the document marked
offer for a permanent tenure.

J .(a)

Neither is there any

But if it be genuine, it is an
And in the Exhibit F the Collector

in 1833 authorizes the Tahsildér to take a muchalka from Mari
muﬂm Pz'llm', who appears to be identical with Mantlbm', because
(a) Copy of muchalka executed "by defendants'

ancestors,

30th

July

1833.

'
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he had been cultivating the land for a long time.

The fourth

defendant in his evidence says that Marat/mi was a brother of his

All

grandfather.

the defendants

belong to one family, and their

The Sadr Court have held
that the fourth defendant and his father before him had been in

tenure has one and the same origin.
1861

in

possession for more than half a century, and the testimony

of the fourth and ﬁfth witnesses for the defendants is that they
and Mao-lethal“ before them had been in possession for ﬁfty or sixty
years.

On the other hand, the documents

A

B

(a) are not proved;
and they are but feeny supported by the testimony of the plain

tiﬁ’ s third witness, a servant of the pagoda.
The Exhibit E is the muchalké. given éby

the wardens

pagoda when they took over the management

from Ithe Collector.

It
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and

does not affect the

The Subordinate

of the

rights of the defendants.
Judge has relied very much on the circum

stances that Maruthai Pz'llaz' was described in the paimaish accoants
as cultivating parakua'i

ulavadai

,-

and that in the muchalké.

described himself as a parakudi.

Ma'ruthai
documents

in evidence,

to be admissible

I

J

Now assuming those
think it unsafe to base

my judgment upon the rights of the parties upon the meaning of
a single word, which may not have the same meaning at all times
and in all places.
correlative

But

the term parakua’i has often been used as the

of minisiddr.

It

is a part of the defendants’

case

that

they have long ago relinquished their mirasi rights in favor of the
temple

himself

:

and,

if

after that relinquishment their ancestor described

it

follow that he intended thereby
tenant from year to year.
to acknowledge himself
Indeed, the
a
document
is in terms a proposal for a permanent tenure.
as a parakudi,

does not

J

-

If appears

to me thatZthe evidence tends to support the conten
that their tenure is permanent, and that

tion of the defendants

they are not liable to be ejected by the plaintiff; and there is
It has not been proved that
hardly any evidence to the contrary.
any arrears of payments

were due to the temple.

fore, reverse the decree of the Subordinate
TURNER,

v

C.J., (Muttusami Ayyar,

J

I would,

there

Court.

., concurring)

(a) Copy of muchalka executed by plaintiff’s ancestors
and patta granted by Bil-km.

.—The miras

to Sirkar, 29th June 1829,

Karsmuss'iu

VMJA'WL
“HZ—mu

“Ni-“L
casts.

Kursnrushn
(1‘.

[VOL V.
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of the village of

Karuw'r

is admittedly the property of the Harasa

Perude Pagoda at Kandiyzir.
The plaintiff, who is the trustee of the temple lands, alleging
Vsasnuilu'
v.
that the defendants held the lands under an engagement made
, Vanna“
with the Collector about forty years before suit, claimed to eject
cam.
them for remaining in possession after the service of notice to quit.

Vamp/miss.

bkavimockana

The

defendants

maintained

that

the village

was

originally
the property of one of their ancestors who was a manager of the
temple, and that, on his endowing the temple with the miras he
reserved to himself the right of occupancy as cultivator.
alleged that the revenue

They also

and proprietary dues had been ﬁxed

in

prepetuity.

No

evidence has been produced in this suit to prove the original

ownership

of the defendants’

a patta was produced
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genuine which showed that
was an ancestor

In

ancestor.

a former suit

and apparently accepted by the

in

1806 Ammg/a.

of the defendants,

Pillaz', who,

in

1858

Court as

it is said,

was manager of the temple

property and occupied as cultivator the lands in Karuvu'r. In a
paimaish account of 1827 the pagoda is entered as mirésidér, and
Marat/mi Pillai, the defendants’ ancestor,

as paralrudi

ulmadai.

\Vhen the management of the temple lands was exercised by
the Collector, it appears to have been customary to provide for the
realization of the Government

revenue and proprietary dues of the

temple by issuing leases to persons who undertook

to cultivate or

get the lands cultivated and to make collections from the raiyats.
In 1829 the Collector issued a lease of this description in re

Although
spect of the lands in suit to two Ayyangar brahmans.
the counterpart, the only document produced, and probably the
only document executed, contains

it

terms which might warrant the

of a lease to a. cultivator,'the
the
that
Ayyangérs were not the actual cultivators
evidence shows

conclusion

was the counterpart

and that the lease was regarded as a farming lease.

The engagement was taken for
contains the following conditions:
the mélvaram

on wet crops

'

* “

a.

It
period of four years only.
“ We bind ourselves to
pay for

according

to the price adopted

for ﬁxing the permanent Taram assessment, viz., at 3% fanams per
Whether the price rises above or falls below that rate,
kalam.
the proﬁt or less so accruing shall be ours only, and the Govem
ment has nothing to do with it.

As the permanent Taram is to
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from the current Fasli 1238, and we have agreed to
we bind ourselves to continue to pay to the Government the Taram

the rate for wet land was

no adjustment;

and the value of the grain varying in each year,

arranged that an average price should

by the

payable

lessees

should

was

be accepted as the Taram

sum ascertained or capable of

by mere computation

ascertainment

0.

and

without inquiry into

prices.

this document,

which

dated

July

30th,

1833,

he describes

is

it

a

a

as
consolidated sum of
parakudi and engages to pay
Rs. 818-1-6% for the proprietary dues and revenue.
Although the
was
disputed by the defendants,
authenticity of the document
It was forwarded from the Collec
produced from proper custody.

himself

is

it

not pro
the pagoda trustees could have secured the introduction
bable that,
into the Collector’s record-room of
forged document, they would
“ permanently ” in
which has
have concocted one with the term
and

it

a

if

tor’s Ofﬁce on the requisition of the Sub-Judge;

and in previous litigation.

We entertain

no doubt the document

»

afforded ground for an argument, not devoid of weight, antago
nistic to the claim advanced in the interests of the pagoda in this
authentic.

It

appears from the diary of sanads issued to the Tahsildar of

the taluk that

a

is

report had been submitted by that ofﬁcer to the

Pillai)

had been cultivating

for a long time in the village

as

a

(a

Collector probably with the durkhast muchalka, in which he
Pillai
clerical error for Marathai
represented that Marimuthu
parakudi, and that there was no other parakudi, and he requested
On the 13th Septem
permission to make over the izéra (a) to him.
passed orders on this report

were no other parakudis

the Tahsildar should take from Moiimutlm

Pillai

that

if

ber 1833 the Collector

a
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Ayyangars expired, and Marutlmi
for the village, Exhibit
In

durkhast muchalka
is

Pillaz' sent in

a

1833 the lease to the

J-

In

there

muchalka in the prescribed form stating therein that swdmi

(a) A lease or farm of land held at a deﬁned rent or revenue from Government or
intermediate payer of public revenue.
(Wilson)

'

ijffﬁ"

term of the lease, so that the sum
be

a

assessment to enure during the

Vm-D—AR‘,‘

money
a.

the rate for dry land was

it

;

rate and required

VQJMJL

These cona

ditions may be thus explained

:

assessment ﬁxed on the several numbers of our ﬁelds.”

grain rate

Kmumm

it,

be adopted

'
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Kmsnuss‘xz bkogam should
v.

Vansnmiu'.
VAnAmms’JA
U.

Vimxarx'.
CHALA.
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of paddy and submit the same
with the security taken from him. This order suggests a doubt
whether the engagement Exhibit
was eventually accepted.
The
Collector authorized the acceptance of an engagement only in the
given in

be

the shape

J

prescribed form and reserving a grain rent

but

;

it may

it

be that

that the swamibhogam
had, as appears from the
of the Ayyangars theretofore, been consolidated in a
money rent, and that the Collector did not insist on the execution
of another engagement.
No other is forthcoming, and the Collec
was reported

engagement

tor’s orders were so far carried

out that

Maruthm'

Pillai

and no

other person appears to have held the farm until 1849 when the

father of the fourth defendant
brother of Marzdhai
interest

established

by suit his right as a
share in whatever

Pz'llai’s to a one-fourth

Pillm' had in the village and was placed

Maruﬂuzi

in

possession.
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In

1857 the Collector transferred the trusteeship

lands to the plaintiff’s father

of the temple

and Kunja Pillm', a brother of the

defendants 1, 2, 3.

-

On this occasion the new trustees entered into an engagement
with the Collector, Exhibit E, respecting the management of the
The lands now in suit are described in this instru

temple estates.

ment as nunj a, punja, &c., leased out for paddy in the village of

Karurzir.
The new trustees bound themselves to observe the agreements
the iséraddrs and the Government to allow the

made between

parakudis the rights and swatantrams ((1) according to the custom
of each village and not to remove the said raiyats so long as they
They also agreed, if
continued to pay the rent payable by them.
any changes respecting the revenue
or other arrangements in villages directly under the Government,
'to introduce the same changes into the villages made over to them
introduced

the Government

if

the Government

In

desired them to do so.

1858 the managers sued the fourth defendant, his father, and

brother to eject them for non-payment

of rent.

They pleaded

a

right to hold under the engagement made by Mara-that Pillaz' at a
ﬁxed rent and in perpetuity and questioned

the right of the then

plaintiffs to eject them.
(a) Perquisite

(Wilson.)

or

fee

claimable by a proprietor

from a hereditary cultivator.

MADRAS SERIES.
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J nor

353

any muchalka taken under the order, Kulsmmsiu
The Court of First Instance vAamvésm

was produced in that suit.

and the lower Appellate Court found that the then defendants had

vigil“;

On appeal, the Sadr Court held that, as
the cultivators had been in possession for more than ﬁfty years,

aniénb
mm.

of occupancy.

no right

the trustees were not entitled to disturb by ejectment

_“

the long

established right of possession clearly vested in them,” but should
have proceeded to recover arrears by process in the Revenue Courts.

On these facts we are unable to hold that the defendants

have

any right to resist ejectment from the rights created by the engage
It was obviously the intention of the
ment entered into in 1833.
to place Marathai

Collector

Pillai in

the same position

of that instrument as had been occupied
according

of the mélvéram

mere farmers
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had been

and not culti

and swamibhogam

vators.

It

by the Ayyangérs, and

the Ayyangérs

to the defendants’ contention

in virtue

_

has never been the law

experience

that

in any part of India
of revenue

a mere farmer

of which we have

or proprietary right

right of occupancy, and the term permanently in the
engagement, Exhibit J, which document the defendants repudiate,
acquires

a

appears

from

a

corresponding

Ayyangars to have meant

expression

in the lease to the

more than a commutation

nothing

the revenue and proprietary share payable

in kind into

of

a money

for the duration of the engagement.
We may here notice the ruling of this Court in Chockah'nga
Pillai v. Vithealinga Pandarasannadi,(l) a ruling which has been

rate permanent

In that

much misunderstood.

case an

engagement

of revenue

and swamibhogam

defendants’

predecessor in title in terms
taken

engagement

had

been taken

from the Ayyangars.

expressed to be an istira muchallai.

closely

for payment
from the then

resembling

the

The instrument was

The term

isd-ra may doubtless

in Upper India, to denote any lease.
Glossary it is deﬁned as a. lease or farm of land
held at a deﬁned rent or revenue whether from Government direct
or from an intermediate
It is
payer of Government revenue.

be used, as is the term Tbikzi

In

Wilson’s

ordinarily

not to be confounded

especially

applied to

describe

with the term pattd

and, in this Presidency, the revenue engagement
(1) e

which is

the lease granted to a cultivator

M.H.C.B.,164.

of a raiyat.

The
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in its special signiﬁcation is a lease of the rights of the
Vampsmixl. Government or of the intermediate proprietor between the Govern
VARADLR‘I‘ ment and the cultivator.
Karsnxss‘xr iszira
U-

v.

Vaxxnﬁ
cans.

Whatever may have been the real nature

Pillai’s

Cbockah'ngam

of the contract

it seems probable it
in that case was that,

case, and

lease, all that the Court held

in

was a farming
when a tenancy

rests on contract only, the duration of the tenancy is regulated by
the terms of the contract express or implied, and that neither the

Act nor the Regulations operate to extend its duration.
Holloway pointedly observes the tenancy commenced
under the agreement.
The Chief Justice admits that a right to
Rent

Mr. Justice
hold

rent stipulated was paid “might have been
made an available defence to suit by proof of established custom
supporting it,” but that the existence of such a custom had not
so

long

as the
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even been asserted

in the

case.

This ruling does not then, as it has been supposed to do, dero
gate from any customary right : it left those rights untouched, and
Mr. Justice Holloway

added, as we believe

rightly, that the cus

tomary law was unaffected by the Regulations.

But while

we are in accord with the ruling before mentioned

as

to any right created by the contract of 1833 we have to determine
whether the defendants have not as they assert a right of perma
independent of that contract; and although they
failed
to establish that the right originated in the manner
may have
alleged by them, viz., by a reservation on the grant of the endow
nent occupancy

ment,

of

it

may be that the facts established

customary

justify

the recognition

existing in them in virtue of
cannot be disputed that their ancestors were

right of occupancy

a permanent

law.

It

the only cultivating tenants in the village from 1829

;

and in the

suit brought by the Temple Trustees in 1858, it was found that
their occupancy extended back at least to the year 1806 when
‘

Annaya Pillai was the tenant.
The circumstance that Annaya Pillai was also an agent of the
temple and that members of the family have from time to time
enjoyed

nothing more than the
connection between the family of the defendants and

the ofﬁce of trustee establishes

existence of a

the temple for a long series of years.

The right claimed by the defendants must then rest on customary
law.

‘VOL. V.]
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of the several provinces of the peninsula. and,

The circumstances

Knisan

indeed, of districts within provinces have so greatly varied that it vmsa‘;4_
would be unreasonable to expect to ﬁnd now-a-days uniformity in VARKR‘J‘
"
the customary law regulating the relations of landlord and tenant,
_

_

_

it

1f at any time

Var:an

_

emu.

emsted.

Conquest abrogated or destroyed the rights of the several classes
interested in the soil.

Local conditions exposed

village com
munities to; while they protected others from, frequent and violent
revolutions.
The courage or supposed sanctity of a class here and
some

there secured them peculiar privileges. The exactions of arbitrary

rulers, or the oppression of ofﬁcials uncontrolled by effective checks,

left

to recognized

Such

causes

rights nothing more than a bare recognition
in a very considerable variety in

could not but result

the condition of the cultivating classes.
They perhaps owe it to
that the wealth of India lay in the fertility of her
soil, and that without cultivators domains were valueless, that they
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the circumstance

succeeded in preserving
have survived.

cultivator varied

any trace of rights.

Nevertheless,

some

Speaking generally, although the share left to the
greatly, the rate was not competitive but regu

lated by the custom whether of the village or the taluk.
Two
resident

it.

A

maurusz'

classes

of cultivators were recognized, the one permanently

in the village, the other migratory or resident outside
cultivator of the former class is in Upper India known as
asdmi—hereditary

cultivator

;

in Madras,

as

ulkudi—a

cultivator in the village. A cultivator of the other class is
known in Upper India as a pdikluist—a cultivator residing in the
vicinity, and in Madras as a payirkudi or parakua'ié a cultivator
of the crop, or one not permanently settled in the village.

But

inasmuch as a parakudz' might by permanent residence ac
ulkudz', we ﬁnd the term ulparakudi used to

quire the status of an

denote a resident cultivator and the term parakudi applied loosely
to cultivators of both classes.

What length

of time was required to effect this change in the

status of the cultivator has never been accurately

ascertained.

In

it was assumed to be twelve years, a term adopted
from
the limitation law, and it may be that the' superior
possibly
right was acquired not by prescription but by residence coupled
Upper India

with an avowed intention that it should be permanent

and by the
48
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Kareem!!!“
c.

[VOL 7.

acceptance of the tenant by the landholder on the footing of

a

Vanna/laid. permanent tenant.

anaub‘
v.

Vurum’rl

cruu.

The difference of status between the two classes did not always
exhibit itself in the payment by the resident raiyats of more
favorable rates of rent.
The better lands would be ﬁrst taken up
by the residents. Additional inducement in the shape of a lower
rate was necessary to attract the non-resident

to the village.

The important distinction between the two classes consisted in
this—that as a rule the resident raiyats enjoyed a greater security
of tenure.
The common law of India appears to have recognized in the
resident cultivator the right to an allotment of land in the village,
but not always of the same lands.

In

some villages different

classes

of cultivators raised

of the soil holdings were
the resident culti

kinds of crops, and to avoid exhaustion
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different

Generally, however,

periodically re-allotted.

vator held the same lands, and his family,

as

of right, inherited

his interest.

His right rarely

of sale, though this was
not altogether unknown were the cultivator had by the expenditure
of his own capital made important improvements on his holding.
Nor was the

extended to a power

pa'ikha'st

in all

cases devoid

of

a permanent

in his holding. This was sometimes conceded to him
ment to break up jungle.

The report of Mr. Place on the
distinction between the two classes.

J eghir,
He

1799,

interest

as an induce

recognizes

the

compared the former to

and asserted they could not be forced away

English copyholders
from the village, and that the mirasidars
them.

In

must

assign lands to

Mirési Papers, pp. 46, 59.
1805, Mr. Harris reported that the parakudis of Tanjore were

the owners of all the cattle, the seed, and the implements

of hus

bandry, and that the mirasidars relinquished their lands to them,
but at a high rent. Mirasi Papers, p. 86.
Colonel

Blackbum,

misled

by the original signiﬁcation of the

term, dissented from Mr. Harris’ view, and regarded parakudis as

foreign laborers.

He, however, admitted there were many mirasis

on which one or more families of parakudis had served the mirési
dar and his ancestors for many generations.

Ibid. pp. 93, 94.

ch.

MADRAS seams.

v.1

Mr. Wallace in the

same

year reported

357

the existence

in

Tanjorc Knrsumsm

of two classes of parakudis, of which one, by cultivating the lands VWSLWL
from generation to generation, had acquired by prescription and VARATMJ‘
a right to continue in the management
tacit acknowledgment
thereof, which the mirasidars never thought of disputing.

I

bid. 96.

Many other passages might be cited from_the collection of papers
on mirési right to prove that cultivators with rights of occupancy
were found at the commencement of the century

in this Presidency.

Reference

in many districts
Mr. A. D.

may also be made to

Campbell’s paper and the extracts from the ﬁfth report of the Select
Committee
Bengal, Vol.

which are reprinted in the Zemindary Settlement

I,

When there is
situated,
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by the custom of
of the district in which the lands in suit are

so much evidence to show that,

the country and
pancy,

of

pp. 172—175.

permanent
we do not

cultivators are entitled to permanent occu
how this privilege can be refused to the

see

ancestors have cultivated the lands they now
hold for at least seventy years.
Although Marat/mi Pillai was recorded in the paimaish as a

defendants, whose

purakmll ula'vmlai, and the term does not necessarily imply a right
of occupancy, he was recognized as the long resident cultivator
by the Tahsildar, and on that ground his application for the isdm
was supported.
We entertain no doubt that the Collector regarded
hereditary raiyat, and we do not consider that in recog
nizing the custom which entitled the raiyat to that status the
Collector exceeded his powers.
him

as an

The defendants may have no right to insist on the performance
by the temple trustees of the engagement into which they entered
with the Collector, but they may at least appeal to it as evidence
that the Collector regarded the raiyats in possession as raiyats with
rights of occupancy.
The decision of the Court of Appeal that the tenure of the fourth
defendant was in virtue of a clearly-established
right of occupancy
as
far
as
conclude
the
case
the
to
rights of that defendant
appears
are concerned, and is evidence against the temple

trustees of the
in
the
other
members
of
the
inherent
family.
rights
Without attempting to deﬁne what period of occupation should
confer a right of occupancy—a matter which can now only be dealt

with by legislation—we consider ourselves at liberty to say that
49
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Knrsmusjm
1)

VAMDAR‘J‘.
Vamnamiai
I).

Vssxari
cum.
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an occupation for upwards of seventy years is sufﬁcient, under the
circumstances

of this case, to throw upon those who seek to disturb

it

of showing that the tenancy was not accompanied

the burden

with

right of occupancy, and that the plaintiﬁ has not succeeded
The defendants are entitled to possession so long as
in doing so.
a

they pay the customary rent.

We

it puts

afﬁrm then the decree in so far as

tract of 1833; but we reverse

it in

so

far

as

an end to the con

it orders the ejectment
so far as

of the defendants from the lands cultivated by them and in

it

awards mesne proﬁts; and we direct

each party to hear his own
'

costs in both Courts.
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APPELLATE CIVIL.
Mr. Justice Innes, Oﬁciafing Chief
Mr. Justice Muttusdmi Ayyar.

Before

THANGATHANNI

1881.
7.

July

I

1882.
26.

July

(DEFENDANT),
and

RAMU MUDALI

Arrstm'r,

.

(PLAINTIFF),

Hindu law—Sﬁdras—Adcption

Justice, and

Rnsrozvnmv'r.*

by widow under pollution.

Among Sﬁdras no religious ceremonies are essential to adoption, and
quently an adoption by a Sﬁdra widow under pollution is not invalid.

THE

conse

fully set out in the Judgment.
for
the appellant.
Bkdshyam Ayyanga'r
The act of adoption is itself a religious act and not simply a
civil contract.
Though it has been decided that no particular
facts of this case are

religious ceremonies are essential to the validity of the adoption,
the decisions have not gone to the extent of deciding that adoption
The Privy Council declared that there
is purely a civil contract.
must

be

Shosinatk Ghose

Hon.

delivery of the adoptive child.
v. Srimati Krishna Soondar'i Dasi.(1)

corporeal

Mahasimya

Rdma' Rd'u for respondent.

" O.M.A. 650 of 1880 against the decree of G. A. Parker, Acting District Judge
of South Tanjore, reversing the decree of Arunéchalam Ayyar, Subordinate Judge
of South Tanjore, dated 25th August 1880.
(1)

L.R.,

7

I.A.,

250.
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Lectures on Hindu Law adoption is spoken of

Oowell’s

civil contract.
Although adoption may be a
authority has been adduced to show that it could
whilst under pollution. On the other hand the
ceremonies are performed whilst under pollution

as a

religious act, no
not be performed
fact that frmeral
shows

sufﬁciently

that religious ceremonies can be performed under pollution.
Bladskyam Ayg/angdr

in reply.

Funeral ceremonies are performed with a view to get rid of the
pollution, and the ceremonies are essentially in their character such
as can be performed

under pollution.
The Court (Innes, Ofﬁciating C.J., and Muttuszimt' Ayyar,

J.)

delivered the following
JUDGMENT :—-This is an appeal from the order of remand made by
the District Court of South Tanjore on the 25th August 1880.

The

Court of that district by a minor, Rzimu Mudah', through his next
friend and natural father Sundara Mudali. His case was that one
Ayyatorai Mudah', whose property he claimed by right of adoption,
had died without male issue, leaving him surviving two widows,
appellant in this Court, and another
since deceased; that some days prior to his death Ayg/atorai had
Thangatlm-nni, the defendant,

authorized

his wives to make an adoption for him; and that, after

his death, the appellant and her co-widow adopted him, the respon
dent, according to Hindu law and usage. The defendant (appellant)
denied the adoption as well as her power to adopt.

Issues

were

framed as to the factum of adoption and as to the authority to
adopt; but it appeared at the trial from the witnesses examined by

that the adoption was made after Ayyatorai Mudah'
died, and before his corpse was removed, and whilst the appellant
and the other widow were under pollution.
The parties to this

the plaintiff

as

death of a near relative
sixteen

of pollution arising from the
according to Hindﬁ law and custom,

the period
is,

suit are Sﬁdras, and

days, there can be no doubt that,

own showing, the appellant

him in adoption.
SubOrdinate

Judge

upon

the respondent’s

was under pollution when she received

Adverting

to this effect of the evidence,

the

proceeded to consider the question whether an

that

was not, dismissed the suit

ﬁnding either

without recording

as to the far-tum of the adoption

a

adoption made under pollution was valid, and, as he was of opinion

it
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authority to adopt. In support of his conclusion, he relied on the
of the Privy Council in Ramalz‘nga Pillai v. Sadasim
Pillai,(l) and added that the evidence in this case showed that the
decision

adoption was made for the purpose of offering funeral oblations to
Ayg/atorai Mudalz', and that

that adoption is

it

is stated in Smritis and Puranas
and that no religious cere

a religious ceremony,

mony can be performed with efﬁcacy whilst the person performing
it is under pollution. On appeal, the District Judge held that the
decision relied on by the Subordinate Judge was not conclusive, and

Hindus might think in

spiritual point of
view they derive from the observance of ceremonies in connection
with adoption, for civil purposes they had no efﬁcacy, and referred,
that whatever

in support

beneﬁt

of

to Singama v. Ramamrja Claarlu(2)
v. Sabiim Dyc(3) and to Grady’s Hindﬁ

his opinion,

and Sootragun Sutputty

Law, page 61. In this view the District Judge considered that
the fact of the adoption having been made whilst the appellant
was under pollution was immaterial and remanded the suit for
on its merits.

disposal

that no valid adoption

Appellant

contends

again in this Court

can be made even among Sfldr'as without

ceremonies.

As

to the effect of impurity

arising from death upon adoption,

there is no decided case in point.

Although the question was raised
Privy Council did

Sutpu-ttg/ v. Sabitra Dye, the

it,

in 1834 in Sootrugun

it

making

according

disability

was under pollution.
to

Hindu

There

is,

their decision being in substance that the adoption
then impugned was not proved to have been made when the party
not decide

it

however, no doubt that,

usage, impurity arising from death creates a

as regards the performance

of religious ceremonies, and

becomes, therefore, necessary to consider whether ceremonies are

indispensable

in the

case

of adoption among Sﬁdras.

Sfidras in Bengal no ceremonies

addition to the giving and taking

a

that among

a

is

The decision of the Privy Council in Indromoni C'hozcd/u-ani
distinct authority for the proposition
v. Beam-i Lal Mullick(4)
are necessary in

child in adoption.

After referring to the 56th sloka of the 5th section of the Datta
which establishes the ﬁlial relation of adopted sons
Mimamsa,
M.I.A.,

511.

(2)

Knapp, 290.

(4)

M.H.c.R.,
L.R.,
I.A.,
7

(3)

4

(1)

2 9
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of ceremonies

that though

acceptance, and after noticing the contention

gift

as on
a

and

Sﬁdra is

to perform the Datta-homam for himself owing to his

incompetent

incapacity to repeat the prescribed texts of the Vedas, he is bound
to perform it through the intervention of a Brahman priest, the
Judicial Committee arrived at the conclusion that the weight of
authority was in favor of the proposition that no ceremonies were
In this case the authorities and the decisions in this
necessary.
were
also considered, and the decision of this Court in
Presidency
Council

Full

when the

case

of Datta Mimamsa, wherein

Generated for alum (Columbia University) on 2015-08-10 07:21 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

as to

effect adopted

at all events to Sﬁdras.

as applicable

that the

in

by the Privy
We may also observe
Bench of the Calcutta High Court drew attention
was before it to Slokas 26 and 27 of the 2nd Section

Singama v. Ramamlja Charla was

the prescribed prayers is established,

the adoption

in their

mere matter

of form.

in favor of Sﬁdras

a dispensation

and

it

is declared that

would be valid, though without prayers,
like the acceptance of any chattel.
The course of decisions in
this Presidency has been to treat the prescribed ceremonies as a
case

In

the case reported

in

2 Strange’s

Hindu

Law, 87, the pandits described the ceremonies usually observed
among Brahmans on the occasion of an adoption and added, with
to Sﬁdras, that no

reference

and

Colebroolce

necessary

Ellis

among

homam need be performed.

considered

It

Sﬁdras.

Both

that ceremonial adoption was not
can only

be urged, therefore,

on

behalf of the appellant that since the employment of a Brahman
in Datta Mimamsa, Section 5, Sloka 29, and in
Datta Chandrika, Section 2, Sloka 14, and since a priest is usually
priest is recognized

employed to perform homam with the recitation
the invalidity
sion of

arising in the

Datta-1101211111:

'

Sloka ‘56, SectiOn 5 of the Datta
Section 2 of the Datta Chandrika, must

under

and Sloka 18,

Mimamsa,

case

of puranio texts,
of Brahmans from the omis

also be taken to extend by analogy to the
to ﬁre through a Brahman priest
contention,
and the
Section

howcver, has been overruled

dispensation

II,

in the

specially

by the

mentioned

Sloka 26, favors the view

ceremonies are observed

as productive

omission of oblations
case

of Sxidras.

This

Judicial Committee,

in Datta Mimamsa,

of Jagannada that the

of moral

merit only.

In

cited the Lords of the Judicial Committee say
that “ though the use of ceremonies on the occasion of an adoption

the case already

Truma

max:
1:.

Rém'.
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among Sﬁdras is general, yet to hold that their omission invalidates
the adoption would mischievoust

strengthen

the meshes of the

law and tend to encourage suits to impeach bond ﬁde
In Mahashoya- Shosinat/i Ghosc v. Srimati Krishna
adoptions.”
Soondari Daci(1) they account for this general use of ceremonies
Sﬁdras and observe that “ the system of adoption seems to

ceremonial

among

have been borrowed

whomin practice,

by the Sudras

as appears

from the twice-born

much as they can, adopting those purely ceremonial
services which

it

classes,

by several of the cases, they imitate as
and religious

is now decided are not essential to them in addi

tion to the giving and taking in adoption.” On these grounds we
think we are precluded from adopting the argument by analogy
in the absence of an express text declaring that the oblation to
ﬁre or Datta-homam through the intervention of a Brahman priest

is of the

this appeal fails and must be dismissed with
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The result is that

of an adoption among Sﬁdras.

essence

costs.

APPELLATE CIVIL.
Mr. Justice Innes, Oﬂiciating Chief Justice,
lilr. Justice Midtusrimi Ayg/ar.

Before

MANJANATHA SHANABHAGA

1m.

February 16.

July

and

(PLAINTIFF), APPELLANT,

and

11.

NARAYANA SHANABHAGA (Fmsr
Hindli law—Partitiou—Mrtlwd

mm»
A

Hindr'r

sons D,

of ascertaining shares when some of the family

united after a partial partition has taken place.

leaving two sons A and B.

died

E, F.

0

had three

sons, the two sons of

Rmrorrnm.‘

DEFENDANT),

E, and

A

had one son 0, and

sons,D one, E two, and
the son of

F

F

one.

In

B had

three

1867 two of

Us

brought a suit to obtain their shares of the

family property.

For

the purpose

of that suit the property was divided into twelve shares.

six shares due to A’s branch three were
shares due to B’s branch

L.R.,

‘(1)S.A.

7

I.A.,

allotted to the two sons of C.

two were allotted to the sons of

E

and

0!

the

Of the six

two to the son of

256.

K. R. Krishna Menon, Subordinate Judge
of South Canara, modifying the decree of V. Narayana Réu, District Mﬁnsif of
Bantvﬂl, dated 2nd July 1881.
803 of 1881 against the decree of

t

'n
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F.

In

died.

son of

1879 the third

sued the son of

D

1872

C

In

0

The remaining ﬁve shares were enjoyed in common by the rest of the family,
C, his third son, and the son of D, who remained in union.

MAMAN‘THA

his

to recover

The Subordinate Judge awarded him

a

share of the family property, claiming three-ﬁfths cf the whole.

moiety on the ground that the present
in ascertaining the shares.

state of the family alone was to be considered

Held, that the plaintiff was entitled to the amount claimed by him.
different branches division should be per atirpes,

The rule that as between

and

as between

sons of the same father per capita, applies

coparceners

desire partition at the same time and not to cases of partial partition.

to

which all the

cases _in

equality of shares division per stir-per at each stage when
necessary.

set out

of the Court (Innes, Ofﬁciating

in

C.J., and

the following Judgments

Ayyar,

Mattuszimi

J

fully

facts of this case are

.).

THE

new

a

a

to secure

branch intervenes

is

order

is

broken up by parti
joint family in an advanced state of development
tion, regard must be had to the successive vested interests of each branch, and in
Where

Rdmaclzandm Rita Saheb for appellant.

Daisa,

J

had

;

deayya
a

the parties was
Ven-kaie'sa

.—-In this

and

and Nrira'yana had three sons

Rdmrickandra.

Ramakrishna

dant

in this

suit.

Rdrmikris/ma’s

Rzimdckandra

son Ndrriyana, who

is

and Ddsa left

a

;

left two sons Vcnkatésa and Vaiku-nta

had

;

sons Rdyappa, Madam, and the plaintiff Maryamitba
Gamzpati

ancestor of

the common

he had two sons, Venkate'sa and Ndrag/ana.

son Ramakrishna,

Laks/mmna

case

three

Laksbmana

left

a

AYYAR,

MUTI‘USAMI

;

son

the ﬁrst defen

Thus in 1867 there were four coparceners in
Rdnuikris/ma
and his three sons, and in

branch,

Na'ra'yana’s branch there were the representatives
Da'sa, Lakskmana, and Ramachandra.

Rdyappa and Madam

in

of his three sons
ﬁrst two sons

Rdnzak'rilshna’s

the one branch,

and the

representatives

in the other branch, brought the
of 1867 and separated from the rest of the

of Lakshnmna and Rdmdcbandra

partition suit No. 21
joint family. The result of that suit and of the trial in the appeal
suit 434 of 1871 was that the family property was divided into
twelve shares; that out of six shares due to Rdmdkriehna’s branch,
in which there were four coparceners

including the father, three
and that out of
shares were allotted to Rdyappa and Miriam
six shares due to Ndrdyana’s branch four shares were allotted to
;
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Bhdshg/am Ayyanga'r and Gopa'la Rdu- for respondent.

the representatives

of Laks/zmana and Ra'mac/zandra.

The remain

ing ﬁve shares due to the other coparceners in the family were
not separately allotted to them, and Rdma'km'skna and his son the

‘11.
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plaintiff, in one branch, and the ﬁrst defendant, who is the son of
Dial, the son of Ndra'yana, in the other branch, continued to live
to the suit of 1867 and enjoyed their shares

together subsequently

in common
plaintiff,

as before.

claimed

Rdrmi/criskna died

in 1872.

His

son, the

in this suit three out of ﬁve shares, but the

ﬁrst defendant contended

that he was entitled only to two shares.

The Subordinate

awarded,

Judge

however,

to

the plaintiff

two

and a half shares on the ground that, in. allotting shares at a second

partition, the present state of the family should alone be consi
dered and that the state of the family When the other members
The
separated from it ought not to be taken into account.
arising for decision in this appeal is whether,
in which some members of a joint Hindu family separate

question, therefore,

in

cases
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from it at one time and the others on

a

occasion,

subsequent

regard should be had to the shares allotted at the ﬁrst partition
in computing the shares to be allotted at the second division.
am of opinion that the Subordinate Judge is in error in holding

I

that each of the branches,
an equal share.

as

it

The rule that,

exists at present, should
as

between different

have

branches,

division should be by the stock, and that, as between the sons of
the same father, it should be per capita, is laid down with reference
to cases in which all the coparceners
time,

and

it

ought

desire partition at the same

not to be applied indiscriminately,

as the

of partial division.
The rule
is designed to ensure equality of partition in cases of vested
interests held in coparcenary, and to carry out in those cases the
Subordinate

Judge has done, to

cases

principle that those who have capacity to confer equal spiritual
beneﬁts on the common ancestor ought to take equal shares.
In its
a
of
a
father and his sons, and
joint family consists
simplest form,

it

attains a further development by each son becoming a father, and

by each of the male descendants of that son having male issue in
his turn. When, therefore, a oint family in an advanced stage of
development is broken up by partition, regard is had to the succes
sive vested interests of each branch; and the division by the stock
at each stage a new branch intervenes secures equal shares to those
who were the sons of the same

father

and had capacity to confer

By applying the
Judge has done in this

an equal amount of spiritual beneﬁt upon him.

rule in the mode in which the Subordinate
case,

the principle of equality above indicated,

from which the

voL. v.1
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and the Murmurs;

rule of division by the stock was deduced, is violated,

If, for Ninja“.
if the
two sons of A ﬁrst separate from the joint'family, and if A
should afterwards desire, partition from B and his sons, A would

partition is rendered

A

instance,

B,

and

the two-sixths share

sons at the ﬁrst partition and a moiety

to his

allotted

illegal.

therefore,

Judge,

Subordinate

to the

get, according

and,

unequal

two brothers, have each two sons, and

of the

remaining four-sixths share at the second partition, and his share
would thus on the whole amount to four-sixths, one-sixth in
excess
of the moiety which alone he was entitled to get and
would have got

if A

and B had

entered into a partition before

they had sons or before the sons of

A

At

due to the other coparceners

the ﬁrst partial division, allotments

had separated from him.
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were determined by an act of the mind'for the purpose of comput

ing the shares which were allotted to those who desired to separate,
and in the same manner the allotments made at the ﬁrst partition
should be taken into account in calculating the shares to be awarded
at the second in order that unequal

This

by law, may be avoided.

partition, which is forbidden
is conﬁrmed by the Smriti

view

Chandrika, in which it is said with reference to

a second partition
that
the shares may be unequal where
among re-united parceners,
the common wealth was at the time of reunion made up of dispro

and that the inequality must be proper

portionate contributions,
tionate

to the extent of the contribution

at the time

of reunion.

Ail/(W’s Translation,

Smriti

(See

Chapter

XII,

made by each parcener

Chandrika,

para.

4.)

I

Krishnastimi

do not desire,

saying that the right of survivor
ship or the birth of new coparceners between the ﬁrst and second
partitions will in no case increase or decrease the shares to be

however,

allotted

to be understood

as

at the second partition.

each branch
coparceners

joint family

The shares of coparceners

may increase or decrease according
die

or new

consists

coparceners

of

branches becomes extinct,
survive to the other.

But

several

branches

the interest
so

long

are

as'

born,
and

as

in

the existing‘

and

when

one

of

the
those

of that branch may also
neither branch is extinct,

the right of survivorship has no inﬂuence upon the shares of the
coparceners who belong to a branch different to that to which the
deceased coparcener belonged.
'

Take for example the

case

of two

brothers, one of whom has two sons and the other has three sons.
50

'
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either of the brothers dies, the share ofthe other branch would
still be a moiety.
both brothers die, each branch will still take

ahalf

share.

If

If

one brother

and two out of his three sons die,

the surviving son would take the moiety

of his own branch, whilst

the two sons in the other branch would take each only a quarter
share.

80 long as there

operation

are coparceners

of the right of survivorship

of representation.

In

in each branch,

is precluded

the

by the right

us, therefore, the death of

the case before

Rdmdkrz'shna ought to lead to his share surviving to his son, and
as his son would stand in his place by representation
the ﬁrst defendant could
survivorship.

In

Radha. Churn Dass v.

Kripa

on his death,

share by right of

not claim any extra

Sindhu Das»,(1)

it is
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doubted whether any partial partition of the family property can
at all take place under Hindu law except by arrangement, and if

this view should prevail, the proper status of the parties to this
But whether we
appeal would be that of reunited parceners.
reunited
or
parceners, it will make
regard them as coparceners
no difference for the purpose of this appeal.

As

of usage,

a matter

however, it is not unfrequently the case that, owing to disagreement,

joint family separates, while
Nor is it clear how there
live in eoparcenary.
one member of a

others continue to
can be a reunion

without a previous partition. The text of Brahdspati(2) on which
the doctrine of reunion is founded, premises a previous bond ﬁde
It may be that when some of
partition and a subsequent reunion.

the coparoeners desire to separate, it is necessary to ascertain the
Cases may also
shares of others who desire to continue in union.
be conceived

in which it may not

shares of each and
extent

it would

every member
be

necessary

to

be necessary

of the

to set out

joint family.

ascertain

the

the

To what

shares

due

to

others would depend on the position in the family pedigree of the
If, for instance, the representa
coparcener seeking separation.
tives of two branches

seek separation,

it would

sufﬁce to ascertain

the shares due to each branch, and there would be no necessity
for going further and setting out the allotment due to each
It seems to me anomalous
member of the familydn each branch.
to hold that in a case where two brothers, each of whom may have
5 Cal., 474.
_
l
dwells again through aﬁection With his
who, being once separated,
father, brother, or paternal uncle, is termed reunited.”

(i)'1.‘L.R.,
(2)

"He

MADRAS SERIES.‘

should

be forced

to separate, the sons and

in such

partition

case,

to separate from the

oint family, but

I

his power to force
If, in ascertaining

recognizes

their will.

the

at liberty to elect

am aware of no text which
among others against

separation

the share 'of the coparcener

the shares of others are ascertained,

seeks to separate,

in

the case of others.
is

it

Again,

in

appears to me that each coparcener

a

case

to be

do not see'on

partial division

it

or text we are to permit
of some coparceners and to refuse

a

I

enforced only as between all the parallel branches,
what principle

from their

grandsons

a.

But

grandfather.

if,

father and

all the members

desire to separate,

is

sons and grandsons,

is

several

367

it

VOL. V.]

who
done

those whose

shares

'

are

is

as

a

I

and

do not

see

on the

do not desire

to

contrary, to live

makes separation or non-separation

Jaganmida

my way

legal partition when

mentally ascertained

one another, but desire,

separate from

depend

of the coparceners, and says that
Hindﬁ
continue
union
in
family may
notwithstanding the separation of
some of the brothers and the allocation to them of their shares

in

joint

the

VIII,

a

on the free consent

[Jaganmida’s Digest

estate.

(Colebrooke), Book

V,

Section 430.] He then goes on to notice the argu
ment that, since the law has not indicated partition among some
Chapter

by the free consent of all the
law forbids it. He then concludes with

that since

distribution

made at the ﬁrst parti

tion by an act of the mind among all the coparceners, there
difference

in its consequences

as to the

the eldest son at the second partition.
hesitate to hold that

is

the observation

a

has been made

is

void, for

co-heirs and no special

a

not

it

is

it

of the co-heirs and coparcenary of others, and no special rule of
decision has been delivered on the‘point, no such partition ought
to be made, but says in answer to
that
partial distribution

no

allotment to be made to
Under these circumstances

whether

we

is

it

is

a

is

partial division
illegal or that the status
of the parties to the suit
that of reunited parceners.
However
this may be,
immaterial for the purpose of this appeal

I

regard

the parties

to this suit

as coparceners

or

would reverse the decree of the Subordi
nate Judge and restore that of the District Munsif.
Respondent

reunited

parceners, and

I
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means of calculation,

an arithmetical computation

to recognize

together.

a

it

substance,

is

it

only for the purpose of determining the allotment to be made
to him and in so far as
In
necessary for that purpose.

MAN-YtsiTm
N‘Bn'i'ANA.

MANIAMTHA

Nlnzt'axa.
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to pay appellant’s costs both in this and in the Lower Appellate
Court.
_
INNEB, Ofﬁciating C.J.—In this case the common ancestor of
the parties was Ba'pag/ya.

He

had two sons, Venkatésa and Ndrzi

yana, who became the ancestors
parties,

contending
time

subsequent

of the

two

who continued undivided up to and for some

to the institution of the Suit 12 of 1867.

result of Original Suit 12 of 1867 and of the trial

in

The only survivors

at that time

in

shares,

the plaintiff’s branch were

and his three sons Ra'yappa, Mddava, and the plain

Ramakrishna.

Rdyappa and Mddava took

their

shares

and plaintiff remained united.

Rd'mdkrishna

there were four representatives, of whom
shares and separated,
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The

the appeal

suit was that the family property was divided into twelve
of which each branch took six shares.

tiff.

of the

branches

share and separated.

In

and

separated

;

the other branch

one Venkatésa

got two

and Va‘ikunia, and Ganapati each took

one

The remaining two shares were taken by

Ndrciyana.

Ndrdyana with his two shares, and plaintiff and Ramakrishna,
his father, with their three shares, remained, as it is stated, united.
Ramakrishna died in 1872, and plaintiff sues for. the three shares
which were allotted to his father and himself.
The original contention of the defendant Nd-rciyana was that
plaintiff was entitled only to two-ﬁfths of the entire property.
He eventually conceded that he was entitled to a half.
The District Mdnsif decided that the plaintiﬁ was entitled to
The Subordi
the three shares allotted to himself and his father.
nate Judge

in

appeal was of opinion that the plaintiff

could

not

it stood when
He said“ until a

recover on the footing of the state of the family as
the other members

retired

from

communion.

division takes place, the manager is at liberty to apply the produce
of the estate to any purpose of the family, and, even if he applied
it to his exclusive use, the other members could not claim their
share of the produce from him.”
He decreed that plaintiff should
and disallowed

recover only half the estate,

the claim to past produce.

There is no appeal in regard to the produce prior to the date of
the decree. The appeal only relates to the share to which plaintiff
is entitled.

He

claims the three-ﬁfths of the estate awarded by the
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have regarded their status as that

MANIANA'TKL

of persons who have never previously separated, it is contended
that their proper status is that of reunited coparceners.
It may

Mallth

Although

the parties

that it was necessary to the partition that took place
after the suit of 1867 that the shares of the several coparceners

be argued

should be ascertained

and

A

allotted.

partition of the wealth

was then to all intents

and purposes effected.
The mixing up
again of the effects which had been divided, together with the
continued residence of the coparceners in union, constituted a

But in

reunion.

the case

of

dying after reunion, the
effect of a reunion, as plainly declared in the Smriti Chandrika,
not “ to destroy the extent of the
Chapter XII, Section 9,
is,

a parcener

in the original partition. It simply destroys
right, which he had possessed prior to “the reunion,
to the property that had fallen to his share.
Therefore the whole
share so ascertained

not on his demise

taken by all the

reunited parceners,

here contemplated

of

parcener

The preference of the uterine brother
whom

the

case supposes, points

to

a

over the other coparceners,

the case

a

course what

is

Of

dying without male issue.

is

is

but, at the time of the second partition, his share
set apart,"
and goes, as the author proceeds to explain, not indeed to the
widow, but to his reunited uterine brother.

Judge of

the relative rights of the parties.

case as one

in which

ease

as

we regard

the

no partition had actually been effected of the

shares of the plaintiff

with the

But

if

rule of succession in the branch to which the share was originally
allotted, and would not justify the view taken by the Subordinate

and his father and of Ndrdyana, and deal

though these persons had simply continued in
that the allotment of shares could not be

seems
union,
equitably effected in the proportion ﬁxed by the
Suppose, for instance, A has ten sons, and
Judge.

clear

it

Subordinate

B

If

B

his brother
nine of A’s sons separate, leaving A and
with ten
Would A who,
sons, then there would be twelve persons to share.

ten sons.

at the time of the separation

of the nine sons, was entitled to

one-tenth of one-half of the entire family property, or one-twentieth

of the whole,

be now

entitled to no more than

one-twelfth

It seems clear that reunion
of the half or one-twenty-fourth
would not take place upon such an understanding, which would
lead to an inequality of apportionment
to those entitled to
?
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estate

is

the exclusive

Kaitlin“
N‘R‘i'ANA.
I

equal
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shares,

and

would be in conﬂict with the rule of Hindu

It

law requiring equality.

has been

whether "there

doubted

can be a partition partial as regards the persons making it (see
as to this Radha Churn Dass v. Km'pa. Sindhu Dass),(l) and
Book V, Chapter
he puts

VIII,

Section

Digest, where

430, Jaganna'da’s

the case of four brothers of whom two separate and two

undivided, and states the ditﬁculties'that' may? arise in
determining who shall take the lapsed share, and concludes, as

remain

I understand him, that, although the two brothers remaining
undivided cannot be said to be reunited in the strict sense of the

term, yet they may properly be so regarded, for in fact (from the
“ a distribu
necessity of ascertaining the shares of all the co-heirs)
tion is in such case made among all the co-heirs by an act of the
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mind,” and he appears to argue that the mere circumstance of the
absence of an actual partition by metes and bounds, because the
intention of the two brothers to continue to live together after the
partition did not render that course necessary, does not prevent

what they effected constituting an actual partition followed by
reunion.
But this is to import a ﬁction. As a matter of fact in
such a case there is merely a mental
the several coparceners to
separation
reunion.
unless

of those who

continue

in union,

There is no

and, of course,

no

Such partial partitions‘are of every day occurrence, and,
usages are to be ignored for the sake of preserving,

strict integrity, a rule of

in its
Hindu law excluding partial partitions

the existence of which has no foundation

partial partitions must be recognized.
decree

of the shares of

calculation

enable some to separate.

in any express text, such

I agree,

therefore

proposed by Mr. Justice Muttusdmi Ag/yar.
<1) I.L.R., 5 Ca1.,~174.

in the

v'on. V.]

MADRAS SERIES.

J

ustice

CIVIL.

Kernan and Mr. Justice Muitusdmi Ayyar.

KONDI MONISAMI

CHETTI

AND ANOTHER

(Damnnsnrs),

1882

July

APPELLANrs,
and

DAKSHANAMORTHI

PILLAI

.

(PLAINTIFF),

RasPoNDENi'.*

Rant Act—Sale of land for arrears—Rights qf purchaser, of prior mortgagee—

Lis

pendens.

As the tenancy of an ordinary pattédér only confers on him a right of occupancy
of rent and the determination of the tenancy under the

until default in payment

provisions of the Rent Act, any incumbrance created by such pattédar on the land
cannot affect the landholder's statutory power of sale under the Act or the rights

of
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the purchaser at such sale.
The doctrine of Lis pendens applies only to alienations which are inconsistent
in the suit.
with the rights which may be
establisth by the decree

THE facts and arguments in this case appear sufﬁciently for the
purpose of this report from the Judgments of the Court (Kermm
and Mtttusdmi Ayg/m',

JJ

Sadagopdcluirg/ar for appellants.

Hon.

Ra'mci

J .——Plaintiff bought the saleable interest of

KERNAN,

in

Edit for respondent.

Vaz‘ra

Pillai

in question at an auction sale held on the 23rd of
of 1865‘ for
October 1878 under the powers contained in Act
the lands

VIII

arrears of rent due to the landholder,

the mittadér.

‘

Previous to that sale Suit No. 60 of 1878 had been instituted
by defendants’ father, Kuppnya C/witi, against ngamuthu Pillai
and others, praying

to have the same lands sold to discharge

a

of theirs granted by nganmtku Pillai on the 17th of
1865 for Rs. 850-12-0.
Vaira Pillai was not a party to
that suit, and it is found that Nrigamuthu had, some years prior to

mortgage

December

1878, sold his interest to Vaira

Plaintiff

was

in possession

Pillai.

as purchaser

under the sale since 31st

October 1878, being the date of the certiﬁcate issued to him under

'

S.A. 422 of 1881 against the decree of F. H. Wilkinson, Acting District Judge
of Salem, conﬁrming the decree of P. Dcraisami Ayyar, District Munsif of Salem,
dated 2nd March 1881.

11,’

Mr.

Before

APPELLATE

371
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Mﬁmsim
v

Dusmma
xﬁarm .

the Act, and up to the ﬁling

of this suit.

[VOL. V.

In Suit

60 of 1878

Kappa-ya obtained a decree against the defendants in that suit for
sale of the lands

Plaintiﬁ

to pay the mortgage.

to the

objected

sale, but his objection was, on the 24th September 1879, rejected,
and thereupon this suit has been brought for a declaration

of title.

Kappaya died and the defendants are his sons.
The defendants

contend, ﬁrst, that the sale to the

subject to their rights as mortgagees,

plaintiﬁ

is

because the sale was made

pending the Suit No. 60 of 1878; and, second, that the interest sold
to plaintiff was only the equity of redemption of the mortgagor
vested in Vm'ra Pillai, and not the full interest of the pattadar,
were not parties to the sale.

as the defendants

The defence of

12'spendens

is bad,

because, ﬁrst,

Vaira

Pillai,

whose saleable interest was purchased by plaintiff, was not a party
to the Suit 60 of 1878

;

and, second, because even

if Vaira Pillai

_
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was a party to the suit, the plaintiﬂ did not purchase from him.

The doctrine of
pendency

lie pendens is that he who purchases,

during the
of the suit is

of the suit, any part of the subject-matter
by the decree that may be made in that suit against
from whom he derives title. (Story, s. 406, and cases

held bound
the persmz
there.

Sugden, c. 23, s. 28.)
The plaintiff does not derive his title from

Vail-a

Pillai.

He

it by virtue of the exercise by the mittadar of the statu
The rule of lis'pendens does not aﬁect the
table power of sale.
not
of
parties to the suit who have rights paramount
persons
rights
derives

of both plaintiﬁ and defendant in the suit.
The
the
Suit
60
of
to
1878
was
defeasible by
interest of both parties
the exercise by the landholder of the statutable power of sale.
to the interest

The doctrine of

only to alienations by convey
with the rights that may

[is pondcns applies

ance or otherwise which are inconsistent
be established by the decree or suit.

The_right of the landholder

to sell and get paid his rent is not inconsistent
the mortgagor

with the right of

or mortgagee, as both take subject

to payment of

the rent and to the legal incidents attached by law for non-pay
ment of the rent.

As

(Moore v. McNamara.) (1)
second
the
ground of defence, Act
to

38, provides

that, when

VIII of 1865,

Section

arrears are due, and when the defaulter

(1) 2 13. &

8.,187.

~
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may have a saleable interest in the land on which the arrear is due,
it shall be lawful for the landholder to sell such interestin satisfac
tion of the arrear and interest.
Section

39 provides

that notice

shall be given to the defaulter

and be serVed on him as there prescribed; that,
not paid

in

if

the arrears be

one month after service, his interest in the land shall

be sold, and that a copy of such notice shall be sent to the Collector;

and Section 40 provides that, if no appeal be made to the Collector
against thenotice, the party entitled to the arrears shall be entitled
to take measures

for sale, and that the sale shall be conducted

under the rules laid down for the sale of property distrained for
The rules are contained in Section 33, which
arrears of rent.
provides that the sale of property shall be by public auction to the
highest bidder;

and,

if

the property sell for more than the arrears,

The Act contemplates
the sale of the interest created by the letting vested in the patte

Generated for alum (Columbia University) on 2015-08-10 07:21 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

the overplus shall be paid to the defaulter.
dar, and does not appear to provide

for the claim of, or notice to,

II

,The Act
of 1864, author
any incumbrancer on that interest.
arrears
of
Government revenue, has many
izing sales of land for
provisions—proclamation and notiﬁcation of place and time of sale
one month before
arrears of revenue

sale, and that all lands brought to sale for
shall be sold free from incumbrances.
That

that the lands sold shall be held free

Act does not say expressly
from incumbrances

created before the sale, though, probably,

is the construction

of that Act.

Act

and

VIII of 1865,

it is

There is no such provision in the

therefore argued that a sale under the

latter Act is not free from incumbrances.
the Act of 1865 are much

under

Act of 1864.

such

The interests to be sold

less than those sold under the

The interests sold under the Act of 1865 are directed

to be sold under the rules applicable

to movable property distrained

That kind of property cannot

for arrears.

be sold subject

and is therefore sold necessarily

incumbrances,

to any

free from incum

brances, although not expressly so stated in the Act.

The same amount of publicity and notiﬁcation of ‘sale is not
Act of 1865 as in the Act of 1864, but notice is to

directed by the

be given under Section 18

in

the village to which the lands belong,

specifying the property to be sold and the day of sale.
Section 22,

if

tender of arrears and costs is made, the sale is to be

stopped.
'

Under

51

Mﬁmss'm
v.
DAKSIIANA
m'm'rul.
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The arrears of rent are

Mﬁ'msim
1:.

Daxsnsrm
ufrarnr.

[VOL. V.
Legis

a ﬁrst charge on the land, and the

lature has empowered the landholder to sell the interest of the
pattédar to discharge the arrears of rent without providing for any
incumbrancer on the interest of the pattédar or notice to him. The
sale, therefore, is primdfacie valid as against the mortgagee.

This

of the statute may possibly work injustice to a mort
But, on the other hand, if a landholder
gagee not in possession.
construction

had to seek out whether

there were any and what incumbrancers

if,

affecting the interest of the tenant or pattadar, and if he was bound
to give them all notice, or
without notice, his sale was not to be

of

valid, the remedy by sale intended by the statute would be in most
cases frustrated.
There are very few cases
pattadérs where
share.
family claim or charge or right to
Hypothecations and mortgages of land not compulsorin registrable
some

a

not

is

there

exist also to a‘large extent.
we now put on the Act be not correct,

the

mortgagee, when the purchase money of the purchaser was applied
to discharge the arrears, might insist on taking the lands from the

which the mortgagee
wished

to preserve

unjust.

The

stopped

the sale,

took subject to and was bound to pay
his

interest

as

mortgagee.

if

to pay the same rent

purchaser, whose money had been applied

he

This would be

might either have paid the arrears and

mortgagee
dr

he might have purchased

at the sale.

principle of this judgment was already decided in
of 1879.

SA. No.

The
595

The appeal should be dismissed with costs.
.—The lands in suit are held on an ordi
Murrvséiur AYYAR,

J

nary

patta

Na’gamutku

under

Pillai

the mittadar of Salem.

had been the pattadér.

1865 he hypothecated the lands

Prior

to 1865

one

On the 17th December

to defendants’

father, but after

wards he sold the same to one Vaira Pz'llaz', who obtained
patta
in his own name from the mittadar in 1875. IVhilst he was in
possession he allowed the rent due by him to fall in arrear, and,
a

at the instance of the mittadér, the lands were put up to sale under

Act

VIII

of 1865.

The plaintiﬁ

purchased

them

on the 23rd

October 1878 at the auction sale, and he was placed in possession
meanwhile,

;
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If this construction

defendants’ father had instituted Suit 60 of 1878 upon

the hypothecation

bond

in his favor.

the sale of the hypothecated

He obtained

a decree for

property in December 1878, and,

in
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attached the lands

375

in

dispute.

Plaintiff

resisted the attachment and claimed the lands by right of purchase,
but, as his claim was disallowed,

he brought this suit to obtain

a

that the sale in his favor under Act VIII of 1865 was
in favor of the defendants’ father.
free of the prior hypothecation
But defendants contended that the purchase was subject to the
declaration

purchase was pendente

lite.

was not subject

purchase

claim;

was of a prior date, and as the
Both the Lower Courts held that the,

as the hypotheeation

hypothecation,

and the question

to the hypothecation

for decision

in this

and decreed the
second appeal

is

the hypothecation
should prevail either on the ground
that it was of a prior date or that the purchase was pendants life.
The tenancy of an ordinary pattédar only confers upon him a right
whether

of occupancy until default is made in the payment of rent, and
until his tenancy is determined, upon such default, under Act

VIII
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of 1865

;

and

ngamutlm Pillai’s interest, therefore, in the lands in
Pillai who took under him was nothing

dispute and that of Vaira

more than a right to hold them as tenant for a conditional term.
father, who accepted this interest in hypotheoation,
acquired as against the mittadar no other right than that possessed
Defendants’

by ngamutbu or Vaira Pillai, and was subject

to the same condi

tions and obligations.
By the sale therefore for arrears of rent
conditional
term
the
expired, and the tenant’s right originally
accepted as security having thus ceased, defendants are not entitled

It is then urged
to recover their debt by the sale of the lands.
that the defendants had no notice of the sale, but the mittadér was
under no obligation to give them notice, and his statutory power
with no such obligation. Their father had accepted
as security lands held on a conditional tenure, and it was for them
to see that the condition was not violated, and, if they failed to
take proper precautions to prevent its breach, they must take the
was burthened

As to

consequence.
observe that

it

could

the doctrine of

his

pcndens,

it would

sufﬁce to

not operate to add to the interest created by

I

am therefore of opinion that this
the contract of hypothecatipn.
appeal fails, and that it must be dismissed with costs.

MﬁNXS‘MI
v.

Daxsusru
mun-rm.

[VOL V.
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APPELLATE CRIMINAL.
Before

Mr. Justice llluttusdmi Ayyar

and

Mr. Justice Tarrant.

SRINIVASA MUDALI

1882.

August 2, 6.

against

PONNAMBALAM
Criminal dread: of contract—Act

AND ormms.“L

XIII of 1859—I’rocedure.

Where an order has been made by a Magistrate under Act
for the fulﬁlment

of a labor contract,

a sentence

XIII

of 1859, Section 2,

of imprisonment for disobeying

such order without complaint made, and without taking statements

from the accused,

is illegal, although the accused, before the order was made, may have stated

their
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inability to perform the work stipulated for.

UPON complaint that the accused refused to perform work for which
they had received advances from the complainant, an order was
made by the Taluk Magistrate of Tiruvallzir, under Section 2 of Act

XIII

of 1859, that the work should be performed.
This order was
made upon the last day on which the work under the contract could

‘

The accused in their defence having stated their
inability to perform the work, the Magistrate, without complaint
having been made that his order had been disobeyed, and-without

be performed.

taking any statements from the accused, sentenced them the same
day to ten days’ rigorous imprisonment.
The District Magistrate of Olu'nglcput referred
orders of the

High

Court on the ground that

the case for the
the sentence was

illegal.
Counsel were not instructed.
'

The Court (Muttusdmi Ayyar and Tarrani, JJ.) delivered the
following
JUDGMENT :——A contract was entered into between the accused
and complainant that the accused should
certain festival which was to have continued

June 1882, which

beat‘tcm-tom during a
from the 31st

May

to

contract the accused failed to carry out.
last day of the festival, the Tahsildér
the
June,
or
On the 9th

the 9th

'

Revision Case 318 of 1882, referred by G. McWatters, Acting

District Magis

trate of Ohingleput, under Section 296 of the Code of Criminal Procedure.
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XIII

of 1859 that the accused
Magistrate made an order under Act
which
had
the
work
they
should perform
agreed to do for the com
plainant, but without specifying within what time, or during what

After

period, they were to do the work.

Sar'rm'iss
v.

Pomuuas
LAM.

the order was made, and

on'the same day, the accused, whose original defence had been
that ,they had no tom-tom with them, said they could not render
the service which they had been ordered to perform, and thereupon
the Tahsildar Magistrate proceeded at once to sentence them to ten

for non-compliance with his order.
There was no complaint that his order was not complied with and
no statements were taken from the accused. If a reasonable time
days’ rigorous imprisonment

had been mentioned in the order, the accused might have complied
with it. The procedure of the Tahsildér Magistrate was irregular

and illegal, and the convictions and sentences are quashed and set
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aside.

APPELLATE CRIMINAL.
Before

Mr. Justice

Muttuscimz'

Ayyar and Mr. Justice Tarrant.

THE QUEEN

1882.

August 2, 6.

against

VANAM SUBRAMANY AM
Madras Act

III of

1869—Penal

AND ANOTHER.“
Code, Section 174.

A summons issued by a Tahsildér to a Village Kamam to appear and give infor
mation required for the preparation of Census, _Ja1nabundi, _and Dowle accounts
is not within the purview of Madras Act
of 1869, and disobedience of such a

III

summons

THE

is not an offence under Section 174 of the Indian Pmal Coda.

accused in these cases, being Karnams of shrotriyam villages,

were summoned by the Tahsildar

to appear before him and give

information required for the preparation 'of Census, Jamabundi,
Dowle, and other accounts under Madras Act
of 1869. They

III

failed to appear in obedience to the summonses and were sentenced
to ﬁnes and imprisonment in default of payment under Section 17 4

of the Penal

Code.

° Revision Case 323 of 1882,1referred by J. Lee-Warner, Acting District
trate of N ellcre, under Section 296 of the Code of Criminal Procedure.

Magis
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Tun

chm

aging
Y‘“'
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The District Magistrate of Nellore referred these cases for the
296 of the Code of
orders of the High Court under Section
Criminal Procedure on the ground that the convictions were illegal,
as the Tahsildér was not investigating into any matter into which
'
he was authorized by law to hold inquiry.
Counsel were not instructed.

The Court (JIuﬂusa'I/u'
following

Ayyar

and Tarrant,

have been convicted

JUDGMENT z—Accused

Act

III

JJ

delivered

of disobedience

the

to

of 1869 by the local
Tahsild'ér, requesting them to attend the Taluk kachahri for the
amabundi, Dowle, and other
purpose of preparing the Census,
summonses

issued under

Madras

J

accounts.

They were each sentenced to

a

ﬁne of Rs. 5, or in

summons disobeyed

Act

III of 1869.

The conviction

is

°

to hold an inquiry, and the

therefore, not within the purview of Madras

bad and must be quashed.

The ﬁne,

if

is,

which the Tahsildar was authorized

levied,

should be refunded.

APPELLATE CRIMINAL.
Before

Mr. Justice

Mottoscimi Ayyar and

Mr. Justice

Tarra-nt.

SAMBASIVAN NA

1882.
6.

ag'ainst

BHOGAPPA
CriminallProeedure

AND ornaas.*

Code, Section 210—.Pmal

Code, Sections 362, 323—Hurt—

Criminal force.

a

Complainant alleged that he had been seized by the hands and legs, thrown to the
ground, slapped, thumped, and slippered on the chest by three persons, one of whom
knife to another with directions to stab complainant.
gave

Revision Case 331 of 1882, referred by H. P. Gordon, District Magistrate
Bellary, under Section 296 of the Code of Criminal Procedure.

'

August

2,
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default ﬁve days’ simple imprisonment.
The accused were not summoned to give evidence or produce any
document in connection with the investigation of any matter in

of

VOL. V.]
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Held that the complaint discloseda case of hurt, and that Section 210 of the
Code of Criminal Procedure,
1872,
complaint to be withdrawn.

IN May

did not justify the Magistrate in allowing the
7

1882 one Sambasivanna

to the Second-class

complained

Magistrate of Siru-gappa that he had been seized by the hands and
legs, thrown on the ground, slapped, thumped, and slippered on
the chest by three

with directions

persons, one of whom

gave a knife to another

were not complied with) to stab the com
(which
‘

plainant.
The complainant on the day of trial stated the matter had been
compromised

and asked leave to withdraw the complaint.

The Magistrate, treating the complaint as a charge of criminal
force under Section 352 of the Penal Code, allowed the complaint
to be withdrawn under Section 210 of the Code

of Criminal Proce
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dare.

The District Magistrate of Bellary referred the case for the
orders of the High Court under Section 296 of the Code of
Criminal Procedure,

1872, on the ground that the complaint dis

closed a charge of hurt under Section

323 of the Penal Code, to

which Section 210 of the Criminal Procedure
cable.

Code

The Court (Muttusa'mi Ayyar and Tarram‘,
following
complainant,

appli

I

Counsel were not instructed.

JUDGMENT

was not

:—Having

regard

to

the

we think that the complaint

JJ

statement

delivered

the

made by

the

should have been treated

of voluntary hurt.
The Second-class Magistrate was
therefore in error in treating it as one of criminal force and
allowing it to be withdrawn.
as one

Considering, however, that the complainant himself treated the
violence used to him as amounting to criminal force, and that it
is nearly three months since the complaint has been withdrawn, we
are of opinion that no further proceedings
sary.

in the

case

are neces

Smassn
ANNA
l).

Bnoosrm.
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.

APPELLATE CRIMINAL.
Before

Mr.

Justice Mutlusdmi Ag/yar and

Mr. Justice

Tar-rant.

THE QUEEN

1882.

August 2, 5.

against

KADAR KHAN.*
Criminal Procedure Code, 1872, Section 491, Ezphnation

I.

A witness for the delence in a case of rioting having admitted being present at
or near the scene of the riot and denied that the accused took any part in it, the
Magistrate, after ﬁnding the accused guilty and without further proceedings,

called

upon both the accused and his witness to enter into bonds to keep the peace for one
year.
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Held that this procedure

was illegal so far as thc witness was concerned.

by the Sessions ‘Judge of North Arcot,
under Section 296 of the Code of Criminal Procedure, for the

THIS

case

was referred

orders of the

High Court

on the ground that the procedure of the

Magistrate was illegal.
The facts appear from the Judgment of the Court (Muituszimi
'
Ayyar and Torr-(mt,

JJ

Counsel were not instructed.
JUDGMENT z—Kadar K7mn was a witness for the defence of one
S/zaz'k Hyder, then on his trial for rioting, and, on the conclusion
of the trial, was required by the Magistrate to give security to
keep the peace for ayear, the reasons given by the presiding

Magistrate for this order being that the evidence given by Kadar
K7zan in the trial left no doubt on his mind but that he was one
of the‘rioters in the

case then

being tried, and that it was probable

he might at some future time encourage a breach of the peace.

The Sessions Judge,

however,

evidence in the trial as recorded

points

out that

Kadar

Khan’s

nothing equivalent to
an information that he was likely to commit a breach of the peace
contains

or to do any act calculated to occasion a breach of the peace
moreover,

that, presuming

any

such information

;

and,

was contained

therein, such evidence, which is the only evidence recorded
* Revision Case 336 of 1882, referred by D. Buick, Acting Sessions
Arcot, under Section 296 of the Code of Criminal Procedure.

at all

J udgc of North

MADRAS SERIES.
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in the proceedings, was not of the nature
Magistrate

I,

was at liberty to adjudicate

on which

as required

the

Joint

by Explanation

Tax Qusm

m,:k,,u_

Section 491, Criminal Procedure Code.‘

For

the reasons given

by the Sessions Judge, in which we

concur, we set aside the order.

Bty‘ore

Mr.

J

APPELLATE CRIMINAL.

active Muttusdmz' Ayg/ar and

Mr. Justice Tar-rant.

NUMBER

1m

August, 2, 9.

against
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AMBU

sun

ornas.*

Criminal Procedure Code, 1872, Section 209—Vezatious

complaint—Acquittal—

Compensation.

The fact that the accused has been tried and acquitted is no bar to the award of
compensation

THE

under Section

209 of the Code of Criminal Procedure,

1872.

facts of this case appear from the Judgment.

The District Magistrate of Malabar referred the case for the
High Court under Section 296 of the Code of Crimi

orders of the

nal Procedure, 1872, on the ground that the order of compensation
under Section 209 was illegal, because the complaint had not been
dismissed as frivolous and vexatious until the accused had been tried
and acquitted

under

Section

opposed to the ruling of the

211

High

;

and, moreover, the order
Court,

was

dated 22nd November

1879.
Counsel were not instructed.

JJ

The Court (Multasu'mi Ayyar and Turrmzt,
delivered the
following
JUDGMENT :—The facts of this case are that on the 27th February
last the ﬁrst accused

was charged under Section 24 of The Cattle

Trespass Act, 1871, with having rescued a cow from the possession
of the complainant,

who was conveying

it to

a village

pound to be

impounded, and he was further charged, along with the second and

'

Revision Case 317 of 1882, referred by C. Cumming, Acting District Magistrate
of Malabar, under Section 296 of the Code of Criminal Procedure.
52

THE INDIAN LAW REPORTS.
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Nolan
Alan.

[VOL. V.

third defendants, with using criminal force to the complainant on
the same occasion (Section 352, Indian Penal Code).
The Sub-Magistrate convicted the ﬁrst accused (ﬁrst defendant)
on both charges, and sentenced him to pay a ﬁne of Rs. 5,
commutable

into ﬁve days’ rigorous

complainant’s

costs,

third

were acquitted

accused

amounting

imprisonment,

to 12

under

third defendant

The second and

Section 211

Code, and the complainant

Procedure

annas.

and also the

of the Criminal

was ordered

to pay to the

Rs. 3 as compensation under Section 209 of the

said Code.

The District Magistrate
Court ruling of 22nd

submits that, with reference to

November

be considered of such a

High

1879, No. 2068, the case cannot

frivolous and vexatious nature that Section
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209, Criminal Procedure Code, applies.

The proceedings of this Court relied on by the referring oﬂicer
have since been overruled by High Court Proceedings dated 14th
December

1880, in which

it

was held that compensation may be

awarded though the accused is acquitted under Section 211, Crimi
nal Procedure Code.

A

complaint may be well-founded

ants, and yet vexatious and frivolous

as regards some

of the defend

as regards others.

We decline to interfere.

APPELLATE CRIMINAL.
Before

Mr.

Justice Muttusdmi Ayyar and M1. Justice Tarrant.

THE QUEEN

1882.

August 2, 9.

against

VARTHAPPA NAYAKANJ‘
Penal Code, Section 441—30060” of Local Fund market toll: no ojence.

Entry of

a Local Fund market

with intent to evade payment of market dues is

not a criminal trespass.

Q Revision Case 334 of 1882, referred by A. J. Stuart, Acting Magistrate of North
Arcot, under Section 296 cf the Code of Orimiml Procedure.
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for the orders of the High Court by the Tu:

case was referred

383

District Magistrate of North Arcot on the ground that the convic
tion was illegal.
The facts appear from the Judgment of the Court.

anu

U.

Van'rusrra.

Counsel were not instructed.

The Court (Muttusdmi Ayg/ar and Torrent, JJ.) delivered
following
JUDGMENT :—We agree with the District Magistrate.

the

The accused was found passing through the bamboo fence of
of thread intended for sale.

the market at Ambu'r with a bundle

it,

The Second-class Magistrate considered that he did so with intent to
cause wrongful loss to the toll contractor by evading payment of
the tell which he would have had to pay if he had entered by the
gate where the contractor was waiting to levy

and he convicted

no ﬁnding that

intents mentioned
conviction

the entry

is

it

a

is

There

was made with any

in Section 441 of the Indian Penal

of the

Code.

The

and the sentence are set aside and the ﬁne must be

refunded.

APPELLATE CIVIL.
Before

Mr.

Justice Innes, Oﬁciatz'ng

Chief Justice, and
Justice Muttusdmi Ayyar.

THANGA KARUPPA NADAN

AND

morass (Sacom)

am)

Tame

anrrrrrs), Arranmurs,
and

ARUMCGA NADAN
Civil Procedure
Section 539

(THIRD DEFENDANT),

Code, 1877, Section 539-Charitable

Rasremnmr.‘i

and religious

trust.

the Civil

THIS was

of

endowment

Procedure Code, 1877, does not apply to the case of an
for purposes religious as well as charitable.

suit to remove the defendants from the management
of certain land which had been dedicated by the common ancestor

'

1882.

August 23.

a
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2.

him (accused) of criminal trespass, and ﬁned him Rs.
Evasion of tolls may be
of itself no offence.
wrong, but

S.A. 477 of 1881 against the decree of P. Terumsl as“, Acting Subordinate
Judge of Tinncvelly, conﬁrming the decree of T. Ramasami Ayyar, District M \insii
of Srivilliputﬁr, dated 4th March 1881.

THE INDIAN LAW REPORTS.
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KARL‘PI‘A
U

Anuuﬁoa.

[VOL. V.

of the plaintiffs and defendants, partly to religious, partly to
The cause of action was breach of trust
purposes.

charitable

committed by the defendants.

The Mﬁnsif found all the facts in favor of the plaintiffs, but
dismissed the suit on the ground that they had not obtained sanc

tion to bring the suit from

the prpper ofﬁcer of Government.
(Section 539 of the Code of Cirz'l Procedure, 1877.)

The Subordinate Judge conﬁrmed the Munsif’s decree, holding
“that the lands endowed for the support of temples should be
’
‘
deemed to have been dedicated for
public charitable purposes
under the tenor of Regulation

VII

Act

of 1817 and

XX of

1863.

”

The plaintiffs appealed to the High Court.
Rdnuinujdchliryar for appellants.
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No

sanction is required.

This is not

a

public charitable institu

tion, and, being both religious and charitable in character,
a charity

within the Imeaning of Section 539 of the
I

Code

it

is not

of Civil

Procedure, 1877.

No relief

is sought as to- the “ porter’s rest.”

Sundaram Sdstrg/ar for respondents.

Judgment of the Court (Innes, Oﬁiciating C.J., and Muttuscimi
Ayyar,

J

.) was delivered

by

Innss, OﬂiciatingC.J.—The construction lately put by the Legis
lature upon Section 539 of Act X of 1877 by the alteration of the
corresponding section in Act

XIV

of 1882

so as to include

suitser

breaches of trusts connected with religious purposes is evidence
that the Legislature in framing

Act

X

of 1877 intended to restrict

the operation of Section 539 to suits for breaches of trusts connected

with public charitable purposes exclusive of purposes that were
We were referred to the objects and reasons of the
purer religious.
alteration (as stated in the Legislative Council) in proof that the
Legislature regarded the section as it stood as embracing suits for
such wrongs connected with both charitable and religious purposes,
and only made the alteration in consequence of doubts which might
be entertained.

It

is not admissible, however, to consider what is

said in the course of the debates in the Legislative Council.
must apply the ordinary rules of construction,

We

and we come to the

conclusion that trusts for religious purposes were excluded from the

MADRAS SERIES.
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We are fortiﬁed in

purview of Section 539 of the Code of 1877.

our opinion by the opinion expressed in Rdd-lzcibdi

vv

Gli'inuuijﬂl)

KARUPPA
1".

Aaumﬁen.

It

appears to us that the purpose of this institution as described
in the plaint (and the correctness of the description is not ques

There was a Pillz'g/ar temple with
tioned) is primarily religious.
well, ﬂower garden, a pandciram to perform pﬁja, a. shed, and a
porter’s rest.

With

nothing to indicate
purposes,

rest, there is

the exception of the well and the porter’s
that

for public charitable

it was intended

and these two things may have been attached

to the

institution to attract worshippers.

As

we are of opinion that the institution

within the purview
we must

of the section

as

it

i

one which was not

stood in the

reverse the decrees of the Courts

Act of

1877,

below and remand the
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suit for disposal by the District Munsif.

The

will

costs hitherto

be costs in the cause.

'

APPELLATE CIVIL.
Before

Mr. Justice

Muttzlszimi Ayy'a‘r‘aiz‘ct

TADIGOTLA TIMMAPPA

‘

Mr. Justice Tarrant.

(DEFENDANT),

APPELLANT,

and

LAKSHMAMMA

(PLerrii-"r’s

REPRESENTATIVE),

Rssronnsm.*

Right of creditor to realize entire debtfrom one parcel of land mortgaged.

T, in execution of a money decree, brought to
of S in 1875 and remained in possession till 1879.
In 1874 V obtained a decree against S whereby

sale

and purchased

certain land

the lands purchased by T and
other lands of S were declared liable for a mortgage debt of Rs. 1,802-8-0.
In 1879 V, in execution of this decree , attached and brought to sale and purchased
the lands in T‘s possession.
Held In a suit by V to eject T that V was entitled to

recover the lands unless

T paid the

THE plaintiﬁ in this
against

(1)

'

Boyanapalli

1.1.3.,

case obtained a decree on the 7th

Subba Rdu upon a registered

March 1874

bond, whereby

3 130111.,27.

SA.

dapah,

whole of V’s decree debt.

977 of 1881 against the decree of John Wallace, District Judge of Cud
conﬁrming the decree of C. Srinivﬁsa Sistri, District Mﬁnsif of Cuddapeh,

dated 26th October 1881.

1882
25.

July,

Tnnmrra
v.

certain lands, including the lands in suit,

Laxsnxmnu. secure

[VOL V.
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the repayment

declared the plaintiff

of Rs. 1,000

and

entitled to recover

were

hypothecated to

interest.

The

Rs. 1,802-8-0

decree

from

the

lands hypothecated.

On the 12th February 1879, in execution of this decree, the
plaintiff brought to sale and purchased the lands now sued for;
but, on attempting to take possession,was resisted by the defendant,
who had been in possession since the 25th August 1875, having
purchased these lands in execution of a money decree obtained by

him against Boyanapalli Subba Rdu.
The plaintiff’s claim was decreed by the lower Courts subject to
the defendant’s right to retain possession on payment of the
amount of the plaintiff’s decree of 7th March 1874.

The defendant appealed to the High Court on the ground that
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the plaintiff, having a lien on other lands of the common judgment
debtor, ought not to be permitted to realize his debt by the sale of
the lands in suit, and that the defendant ought, at any rate, to be
allowed to redeem on payment of a proportionate

amount of the

plaintiff’s dwree.
Ra'mdckandra Ra'u Saheb for appellant.

Mr. Wedderbum for respondent.
The Court (Muttusdmi Ayyar and

Tarranl,

JJ

.) delivered

the

following
JUDGMENT :—We think that appellant

is not entitled to insist

upon respondent’s accepting a proportionate share of the debt due to
him.

He

is at liberty to claim

that his mortgage

not be divided against his will.

We dismiss the appeal with

costs.

security

shall

MADRAS SERIES.
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APPELLATE CIVIL.
Chief Justice, and Mr. Justice

Before Mr. Justice Innos, Oﬁciating
Tarrant.

INDUKURI RAMA RAJ U

(PLAINTIFF), APPELLANT,

1882.

August, 3.

and

YERRAMILLI SUBBARAYUDU

(SECOND Dr-zrmmmr),

RESPONDENT.*
Hortgage—Marshalling assets—~Right of mortgagee to sell any portion of his security.
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A

right to realize his debt by sale of any portion of the land mort

mortgagee’s

gaged to him cannot be curtailed by the fact that the portion of the land he elects to
sell has been sold by the mortgagor

subsequent

to the date of the mortgage

purchase money has been applied to liquidate a prior mortgage

IN

this case the ﬁrst defendant mortgaged certain

to the

April

and the

on the land sold.

ﬁelds—ABC.—

third defendant on the 23rd May 1873, and on the 17th
1874 mortgaged the ﬁeld

A.

and others (D. and

to the

second defendant.

On the 15th October 1874 the ﬁrst defendant sold the ﬁeld A. to
the plaintiff and paid the purchase money

to the third defendant

towards the discharge of the mortgage debt due to him.

In

1875 the second defendant sued the ﬁrst defendant upon his

mortgage, obtained a decree and attached the ﬁeld

A. in

execution

The plaintiff objected to the attachment, but his
A. sold to the fourth defendant

of his decree.

claim was rejected and the ﬁeld

in January

The plaintiff thereupon brought this suit to

1878.

recover possession

of the ﬁeld

A.

The lower Courts dismissed the suit.
The plaintiff appealed to the High Court on the ground that on
the analogy of the doctrine of marshalling assets, the plaintiff being

in

the position

inequitable

of

a

second mortgagee

to allow the second defendant

‘

of the ﬁeld A., it was
who might have pro

S.A, 844 of 1881 against the decree of B. Horsbrugh, Acting District Judge of
God‘vari, conﬁrming the decree of N. Réghavulu, District Munsif of Tanuku, dated
22nd

July

1881.

THE INDIAN LAW REPORTS.
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Rinl Rim
0.

Swissai
rum.

ceeded against the ﬁelds

D.E.,

[VOL. V.

to proceed against the ﬁeld

A. in

execution of his decree.

T. Rangéekdryar for appellant.
Respondent was not represented.

The Court (Innes, Oﬂiciating C-J., and Tarmnt,

J.) delivered

the

following
JUDGMENT :—The contention is that, as there was other

land of

which the second defendant, the second
mortgagee, might have attached and sold for realization of the
mortgage amount, he ought in equity to be requiredto realize from
the original mortgagor

that land instead of the portion

of the mortgaged

land which

plaintiff purchased.
The purchase of plaintiff was subject to existing encumbrances,
and there is no foundation for this contention that the mortgagee
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should be thus deprived of what are his legal rights.

-

We must dismiss the second appeal.

APPELLATE CIVIL.
Before Mr. Justice Inncs, Oﬂiciating Chief Justice, and
Mr. Justice Tarrant.
1881.

Augustlﬂ.

HASSAJI

AND

ANOTHER

1882.

August 3.

_

(Pnsmrrrrs), Arrsnm'rs,
and

THE EAST INDIA RAILWAY COMPANY
(Dnrnnmms), stronnmwrs.‘
Limitation Ad, 1877, Schedule

II,

Article: 30, ll5—Sm't by consignee against Railway

Conapanyfar non-delivery.

Where a suitjis brought against :1 Railway Company by the consignee of goods
for compcmmtion for non-delivery, the period
(not sent on sample or for approval)

II

of limitation is not two years (Article 30), but three years (Article 115, Schedule
of the Limitation Act, 1877), inasmuch as the consignor contracts with the Company
as agent for the consignee, and the property inthe goods passes to the consignee
on delivery to the Company.

THE facts of this

case

sufﬁciently

appear for the purpose of this

report from the judgment of the Court

. SA. 176 of 1881 against the decree of J. C. Hughesdon, Acting District Judge
of Bellary, modifying the decree of P. Tirumala Mu, District Mﬁnsif of Bellary,
dated 29th November

1880.

v0L. V.]

as

MADRAS SERIES.
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Mr. Grant for appellants.
The District Judge has held that the plaintiff’s claim is barred
to 28 bags not delivered, the suit having been instituted more

But

than two years after the loss of the bags.

the suit is founded

on a contract to deliver,

so the period is three years.

India

Company v.

Steam Navigation

The British
Esack

Hajee Malmned

and

Even if non-delivery is treated as a Tort the suit is
Company.(1)
in time as the time would not begin to run till the 2nd October
” to remove his
1877 when the plaintiff got a“ gate pass
goods and
the 28 bags were not forthcoming.

Mr.

Norton for respondent.

The entry of the loss in the defendants’ books is September 28.
The contract was between the consignor and the Company.
There
is no evidence of any contract with the plaintiff.

II of the Limitation Act

is applicable.

The judgment of the Court (Innes, Ofﬁciating
J.) was delivered by
INNES,

CJ.,

and Tarrant,

appeal arises in a suit in which

Oﬁiciating C.J.——This

the plaintiffs seek compensation

for goods belonging to them

by the East India Railway for delivery to them and not

carried

The consignment consisted of 220 bags of grain, out
of which plaintiffs received all but 93. Of these 28 were lost and
delivered.

65 bags, after arrival, were damaged (as is found upon the evidence
by the Courts below) by a complication of causes against which it
was

impossible

for the defendants

destroyed under orders of the

to

provide,

As

Magistrate.

and

had to be

to the 65 bags,

therefore, the defendants cannot be held answerable.
regard

to the 28 bags the Company
is,

In

unless the claim

as contended, barred.

are undoubtedly liable,
The loss occurred on the

as

was not

instituted till the 2nd October

1879, and exceeded the period allowed

That Article applies to

It

(two years) by some days.

cases where goods are lost or

contended, however, that Article 115

That Article applies to

is

undoubtedly barred

it

is

if

it

28th September 1877 at latest, as
was discovered on that date,
the question of the period of limitation be governed by
and
Article 30 of the Second Schedule of Act XV of 1877, this suit

is

injured.

the Article applicable.

is

cases where compensation
sought for
breach of contract, and the time three years nms from the breach
(1)

I.L.R.,

a
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This contention impliesjthat there was

a

privity of
it is

Tue EAsr

contract between the plaintiffs and the defendants,

Couruw.

was entered into between the consignor and the defendants.

INDIA
RAILWAY

asked, how could the plaintiffs have a right to sue ?

otherwise,

The contract

But

the goods were not sent on sample or for approval, and the property
passed at once to the consignees on delivery to the defendants
therefore, the consignor in contracting

with defendants

;

and,

acted as

agent of the consignees, the plaintiffs, who can maintain an action

for breach of contract for loss or injury to their goods. Dawes v.
We think Article 115 of the Limitation Act properly
Pcck.(1)
This allows three years from the breach, a period which
applies.
We, therefore, consider

had not elapsed when the suit was brought.

that plaintiffs are not barred as to their claim to the value of the

The appeal must

28 bags.

be allowed to

this extent with propor

APPELLATE CRIMINAL.
Before

Mr.

Justice Muttusdmi Ayg/ar and

Mr.

Justice Tan-ant.

THE QUEEN

1882.

August 2, s.‘

against

REVU POTHADU.*
Theft—Possession—Fialz

in a creek.

The wrongful taking of ﬁsh from a creek is not theft.

Tms

was a reference from the District Magistrate of Kistna under

Section 296 of the Criminal Procedure Code, 1872.

The facts appear from the udgment.
Counsel were not instructed.

JJ

(1)

s

amounts, which have been paid.
T.R.,

330.

.,)

The Court (Muttusdmi Ayyar and Terran-t,
delivered the
following
JUDGMENT :—The accused have been convicted of theft under
Section 379, Indian Penal Code, and sentenced to ﬁnes of various
The act for which they ,were

Revision case 318 of 1882, referred by J. G. Horsfall, District Magistrate of
Kistna, under Section 296 of the Code of Criminal Procedure.
*
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convicted

ﬁsh in a creek at Lakshmipziram,

consisted of catching

the right to ﬁsh

in which

391

Tux Q11an
R3“,

had been leased out by Government.

Following the Proceedings of this Court, dated the 23rd October
1878,(1)

we set aside the conviction and direct that the ﬁnes levied

from the

accused

I

Pun“

be refunded.

APPELLATE CIVIL.
Before

Mr.

Chief Justice, and
Mr. Justice Tarrant.

Justice Innes,

ARUNDADHI AMMYAR

Oﬂicz'ating

am) woman (Dsrnu'nsurs),

Arrsnnaurs,

and
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NATE’SHA AYYAR

(PLAINTIFF),

1882

RESPONDENT.‘

August 14.

Civil Procedure Code, 1877, Section 244—I’arty to wit—Representatian

In

1876 a decree was passed against

the suit, declaring

N. liable

N.

as representative

to the extent of the assets of

of L., who died pending
L. which might have come

to the hands of N.

In

1879 the decree-holder

that any of the assets of

L.

applied

for execution

of the decree, and, without proof

come to the hands

had

of N., obtained an order and

belonging to N. N. objected to the attachment, but the Mﬁnsif,
attached
without investigation, rejected his claim and directed N. to bring a regular suit.
The land was sold and purchased by A.B.
N ., after an abortive attempt to obtain a review of the Mﬁnsif’s order from his
lands

successor,

broughta suit in 1880 against

the

decree-holder

and

AB.

to recover

the

land.
of the
(1) Proceedings

High Court of Judicature

at Madras, 23rd

October

1878,

Nos. 1159, 7331.

In these cases a number of persons have been convicted of stealing ﬁsh from
certain Government tanks. The right of capturing the ﬁsh in the particular tanks
in question had been sold by Government at auction to persons other than the
‘

accused.

The tanks were, it is understood, the ordinary open irrigation tanks of Southern
India, and the question is whether ﬁsh living in reservoirs of this kind are in posses
from the reservoirs a
sion in such a sense as to render their capture and removal
theft. The High Court are of opinion that they are not. If any right (as the right
of matching the ﬁsh) is violated by the removal of them, the remedy is a civil
action.
In England, it is observed, it is only under special statutes, that such an act is
The conviction and sentences are accordingly hereby annulled. The
punishable.
lines levied from the accused must be refunded.
H. Wigram, Ofﬁciating District Judge
S. A. 93 of 1881 against the decree of
the decree of B. Kamarau Nayar, District Munsif of
of South Malabar,

'

cont

Temulprom, dated 5th November

1880.
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Asmara:
v.

Nsrssrm.

Held, that as

N.
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was a party to the former suit of 1875 within the meaning of Sec

tion 244 of the Civil Procedure Code, 1877, the suit would not lie.

THE facts of this

case suﬂiciently

appear, for the purpose of this

J

Justice, and Tarrant,

.).

report, from the Judgment of the Court (Innes, Ofﬁciating Chief

Hon. Rdma Rdu for appellants.
Rdmachandra Rdu Sahel) and Mahddeva Ayyar for respondent.
suit (183 of 1874) was instituted by ﬁrst defen
The latter died pending the
dant against Lakshmi, her mother.
JUDGMENT.-—A

suit, and this plaintiff, who had been adopted by Lakshmi and her
husband, was substituted as her representative.
had left

Sd-mu Bhatta had ﬁve daughters,

and

bequest of 8,000 rupees to be divided

among them as their marriage

This sum had come,

portions.

it

Szimu Bhatta

a

Lakshmi and her husband

was alleged, to the hands of Lakshmi, and she had neglected to pay

appeal in that suit

it

already stated, was the plaintiif in the Suit 183 of 1874.

In

special

was decided that plaintiff, in his representa

tive character, was liable to the extent of assets of Lakshmi that

might have come to his hands.
There was admittedly no property of Lakshmi in plaintiif’s hands
available for attachment, but the law provides in that case——
Section 252, Civil Procedure Code—that
deceased

which

execution may

be issued

to the extent of the property

he has not duly applied,

if

against the judgment-debtor

of the

the judgment-debtor

the deceased as

No

is

fails to satisfy the Court that he has duly applied such property of
investigation

proved to have come to his possession.
was made, and no proof offered in the execution

proceedings to warrant any execution against the judgment-debtor
personally.

Property, however,
claimed

was

attached which the present plaintiff

to him in his own right.

Without

any
investigation, the District Mﬁnsif rejected his claim, referring him
to

a

as belonging

regular

suit.

The property

was'sold,

and the plaintiff has

now brought the present suit to set aside the sale and recover the
property.

Second defendant was the purchaser at the Court auction.
is

The main question inthe suit, and the only one which calls for
whether this suit
maintainable

considerationin this appeal,

is,
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having regard to the procedure provided in Section 244 of the
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which requires that all questions arising to
the parties to the suit in which the decree was passed, or their
representatives, and relating to the execution of the decree, must
Civil Procedure

Code,

be disposed of in execution and not by separate suit.

The District Mﬁnsif
decided this question

District Judge in appeal have
in favor of plaintiff. The District Judge
and the

observes, the person who put in the claim was a different person in
the eye of the law from plaintiff as legal representative of Lakshmi,

and he refers to a decision of the Calcutta High Court (Sheik
Wahz'd Ali v. Mussamut Juma-yi).(l)
We should be disposed to agree with this view were it not for a

Privy Council in
in which it was held

decision of the

Chowdry

Wahed

Ali

v. Mussamut
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that, in a case in which a decree
Jumaee,(2)
had been properly passed and proceedings taken under it to obtain
execution against a party in a representative character, there seems

to be no good reason for saying that he should not be considered a
party to the suit, with respect to any question which may arise
between him and the other parties relating to the execution of the
decree, within the meaning of the 11th clause of the

Act

of 1861;

and it was only on the ground that by an error in procedure there
was no formal decree against the respondent that their Lordships
dismissed the appeal in that case, the effect of which was to allow
the respondent the relief she had sought in the fresh
circumstances
case before

suit.

The

were almost precisely on a footing with those in the

us.

We

to ﬁnd some

have endeavoured

between this case and that before the

Privy Council

as we cannot but feel that the grossly

District Mﬁnsif in the execution of the

distinction

already quoted,

irregular conduct
decree

of the

in Suit 183 of 1874

in rejecting, without enquiry, the
plaintiff to have it determined whether

(Special Appeal 556 of 1875),

application of the present
the properties attached were properly liable to the decree, has
led to great injustice.

But

we have reluctantly arrived

conclusion that the case before us is not to be distinguished
the

case

cited.

at the

from

The plaintiff might have appealed against the

order, and the order, though most irregular, must be regarded
one passed under
between
(1) 2
(2)

persons who, in the opinion of the

B.L.R.(F.B), 73,
B.L.R., 149.

11

as

Section 244 on a question arising in execution

reversed

by the

RC. in

11

Judicial

B.L.R.,

Committee

149, on thispoint.

ARUNDADHI
U.
N ATEBHA.
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ABUNDADHI
v.

Narﬁsua.

as expressed

No

suit.

in the other

[VOL. V.

case, are to be regarded as parties to the

separate suit can lie therefrom, and we must reverse the

of the Courts below and dismiss plaintiff’s suit.

decrees

Under

the circumstances, we shall direct that each party do bear his own
costs throughout.

APPELLATE CIVIL—FULL BENCH.
Before

Mr.

Justice Innes, Mr. Justice Kernan, and Mr. Justice
Muttusa'mi Ayyar.

1882.
Sept. 6, 22.

REFERENCE

FROM THE BOARD OF REVENUE UNDER
46 OF THE INDIAN STAMP ACT.*

SECTION
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Stamp Act, Section 37 b.

Under the provisions of the Indian Stamp Act, 1879, the duty chargeable on an
insuﬂiciently stamped document must be decided with reference to the Act in force
at the date of the execution of the document,

but the penalty leviable is determined

in allcases by Section 37 b (l) of the Indian Stamp Act, 1879.

Tms

was a case referred by the Board of Revenue under Section

46 of the Indian

S lamp Act,

1879.

The question is stated in the udgment of the Court.
Counsel were not instructed.

The following judgments were delivered by the
:—
(Innos, Roman, and Muttasdmt' Ayyar,
INNEs,

J.—In this

JJ

Full Bench

reference the Board of Revenue, under Sec

I

tion 46 of the Stamp Act
of 1879, request the opinion of the
Court on a question arising out of the Stamp Laws.

In

his letter, dated 24th November

.1879,

to the

Board of

Revenue, the Collector of Malabar stated that a doubt had arisen as
to whether the provisions

of the new Stamp Act

I of 1879

should

govern the levy of penalties in all cases, irrespective of the date of
execution of the documents which
are insufﬁciently
referred the point for the decision of the Board.
“ Referred

If

stamped, and

case 2 of 1882, stated by the Board of Revenue.

the Collector is of opinion that such instrument is chargeable with duty and
(1)
is not duly stamped, he shall require the payment of the proper duty, or the amount

required to make up the same, together with a penalty of ﬁve rupees, or if ten times
the amount of the proper duty or of the deﬁcient portion thereof exceeds ﬁve rupees,
then such penalty, not less than ﬁve rupees and not more than ten times the amount

of such duty or portion, as he thinks ﬁt
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From a ruling of the High Court of the 9th February 1868, he
had arrived at a certain conclusion which he stated in paragraph 3
of his letter, which runs

as follows

:—“ That the penalty in force at

the time of the execution of the document is the one that should be

The practice in the district, however, is to collect on all
of
documents the penalty prescribed by the new Stamp Act
enforced.

I

187 9.”

The reply of the Board of 23rd December 1879 was that “ the
course referred to in paragraph 3 is the correct one.”
The Board quoted Section

6

of the General

Ola-uses

Act

as

supporting their view, and it therefore appears that they endorsed
the opinion of the Collector as to what be regarded
practice.
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The question again

arose and was dealt

as the correct
'

with in the Proceedings

of the Board of the 13th September 1880, in which the opinion
was expressed that, although Section 6 of the General Clauses Act

I

of 1868 provides that any

offence

committed

or any ﬁne or

penalty incurred under the Act in force shall be unaffected by an

Act by which it

may afterwards be repealed, the procedure to be

followed in dealing with offences under the Stamp Acts abovemen
tioned must be regulated by Act

I of

1879.

Again, in Proceedings of the 12th July 1881, upon a letter of
the Collector of South Canara, dated 17th June 1881, No. 1273,
“ adhere to the
in the
the Board stated that
opinion expressed

they

of September
regarding the procedure to be
“
but having regard to the deﬁnition of the
.
observed
’
‘
word chargeable in Clause 5 of Section 3 of the Indian Stamp
last

Proceedings

”

Act, to which Mr. Sturrock has lately drawn attention, they are of
opinion that those Proceedings as well as their Proceedings of
December 1879 require modiﬁcation.”

“ Taking

Section 3, Clause 5, in connection with Section 37 b, the

Board are led to the conclusion that the penalty which should now
upon instruments improperly stamped during the
of
enactments repealed is no longer that prescribed by
currency
those enactments, but that laid down by the present Act, and that

be imposed

of documents unstamped or insufﬁciently stamped at the
time the repealed Acts were in force, the duty should be calculated
in the

case

with reference to the requirements of the law at the time of execu
tion, but the penalty under Act of 1879.”

I

The High

Court had the former part

of this question under

Rnrnnnxcn
UNDER STAMP
Aer, S. 46.

Emanuel:

usnrm S'rsur
Acr, S. 46.

[VOL. V.
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consideration

In

than.(1)

interpretation

in August

in Nardyanan Chetti v. Kamppa
High Court omitted to advert to the

1881

that case the

in Clause

of the word ‘chargeable’

of Section

5

3

of

of the meaning of the words

the Act, but, upon the interpretation
’

‘

duly stamped and on general principles, arrived at the conclusion
which the interpretation of the word ‘ chargeable,’ given in Clause 5
to determine whether

Section 3, authorizes—that,

any penalty

is

due upon a document executed prior to the Act, it is necessary to
look to the

Act in

force at the date of the execution of the instru

ment, in order to see whether the document was
’

‘

‘

duly stamped

’

and

duty wholly unpaid or as deﬁcient duty.
chargeable
As to the latter part of the question, a certain procedure to

what is

as

determine the amount of penalty to be levied on all documents not

duly stamped, whether executed before or after the existing Stamp
Act came in force, is prescribed in Sections 34 and 37 of the Stamp
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Act.

That procedure requires that the stamp duty chargeable (i.e.,
originally payable at the date of execution and not paid) shall be

levied together with a penalty of only 5 rupees except in cases

in which ten times the proper duty originally payable, or the
deﬁcient portion thereof, exceeds 5 rupees, in which case the penalty
to be levied is a penalty of a sum equal to ten times such duty
or portion.

Thus, in the

case of a document executed

in 1869, in

which the stamp duty properly payable at the date of its execution
was, say, 100 rupees and the stamp used was Rs. 99-8-0, the amount
to be levied on presentation, after Act

I of 1879 came

in force, would

but supposing that the stamp

be 8 annas plus 5 rupees penalty,

used was only 90 rupees, the amount to be levied on presentation

would

be 10 rupees, deﬁcient

duty, plus

100 rupees being ten times

that deﬁcient duty.

Similarly,

if

the document were wholly unstamped, the amount

to be levied would be 100 rupees plus 1,000 rupees, beingten times
the duty.

Mumsiur AYYAR,
KERNAN,

J .—I concur.

J .—The penalty to be paid and the procedure

it and to obtain a refund are governed by the

(1)

I.L.B..,

3

Mad,

251.

Act

I

to levy

of 1879.
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APPELLATE CIVIL—FULL BENCH.
Before

Sir

Charles A; Turner,
and

Kindersley,

KL,

Mr. Justice

Justice, Mr. Justice

Cln'egf

Muttusdmi

Ayyar;

PLAINTIFF,

1331_

January 28.

and

SUBBAKIQ,
Cioil Procedure Code, 1877, Section 258

of

In

1878 a decree-holder

1877, and

executed

decree-holder

when creditor

having received

May 11

out of Court in latiqﬁution
to certify

fails

satisfaction.

certain grain from the judgment-debtor

decree, failed to certify satisfaction of the decree to the Court
the provisions of Section 258 of the Code of Civil
the

decree

In

nevertheless.

a suit for damages

Procedure,
against the

:

that the judgment-debtor’s remedy

for the wrong suffered

was not taken

away by the provisions of Sections 244, 258 of the Code.

Tms

was

stated by the District Judge

a. case

Section 617 of the Civil Procedure

of Nellore

under

Code, 1877.

The facts and arguments appear from the Judgments of the
Full Bench (Turner, C.J., K'z'nde'rsley and Muttusdmi Ayyar,
Gopaldckarydr for plaintiﬁ.

JJ

Defendant was not represented.
KINDERSLEY, J.——The plaintiff in this suit is stated to have
delivered certain paddy and dry grains out of Court in satisfaction

of

a decree against

that satisfaction
Code, and

him; but the decree-holder failed to certify

to the Court under

four months

execution,

an

afterwards

application

made

Section

Civil

258,

Procedure

for and obtained

she applied

by the plaintiff

for an order

compelling the decree-holder to certify being dismissed as too
The plaintiff then brought the present suit to recover the

late.

Section 258 of the Civil Procedure

maintainable.
Code imposes

holder, who has received payment in satisfaction

decree

out of Court, the

duty of certifying such payment to the Court.

The judgment-_

udgc of Nellore.

J

Referred Case 14 of 1880, stated by the District

on

a

suit

is

whether such

a

the question

is,

paddy and grain which he had delivered in the ﬁrst instance, and

*
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in satisfaction of the
in accordance with

Hold,

(umM—deinent

decree—Remedy of judgment-debtor

1882.

_

DEFENDLNT.‘

54
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“in

summ‘n'
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debtor also may apply to the Court within ﬁfteen days to have the

Then follows the provision, “ no such payment
shall be recognized by any Court, unless it has

payment certiﬁed.
or adjustment

been certiﬁed as aforesaid.”
Section 244 of the Code enacts that questions regarding mesne
proﬁts which may arise in execution shall be determined by order

of the Court executing the
also

“any

other

or satisfaction

decree,

questions

of the decree.’

and not by a separate suit

;

and

relating to the execution, discharge,
’
The question is whether these two

sections of the Civil Procedure Code operate so as to bar the present
suit.

Under the corresponding
1859, and of Act

by a

Full

Pillai,(1)

XXIII of
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Pillai

of this Court, Arumickella

Bench

when a majority

was not maintainable,

I

sections of the Oiml Provedurz- Code,
1861, a case of this kind was discussed
of the Judges held that such a suit

Scotland,

understand the opinion of

C.J.,

and Innes,

Mr. Justice

under the decree

;

J.,

dissenting.

Holloway to have been

that the ﬁrst payment could not be recovered,

it

v. Apparu

because

it was due

and the second could not be recovered, because

was ordered by the Court (Mar-riot v. Hampton).(2)
The diﬁ'iculty arises from the ﬁnal clauses of the sections of

the Code

already

noticed, the

questions of satisfaction

one enjoining

the

settlement

of

by an order in the course of execution,

and not by a separate suit; the other prohibiting

in this manner of any payment not certiﬁed.

the recognition

Those two sections

occur in that part of the Code which lays down

the procedure to

be followed in the execution of decrees; and taking them as
think that they may reasonably be
relating to that object,
As a general rule, questions relating to
construed in this way.
the satisfaction of a decree shall be settled by an order made in the

I

course of execution, and not by a regular suit; but no Court shall
settle a question

of satisfaction

by an order made in execution,

unless such satisfaction shall have been duly certiﬁed.

Speaking of the corresponding sections of the old Procedure
Code, Sir Galley Scotland, C.J., in the case already referred to,
said,

“Both

sections can consistently

them, and, reading them

together,

(1) 3 M,H.C.R., 188.
(2) 7 T.R., 269; 2 Smith's

I

have

full

think

L.C.,

I

405, (Ed.

operation given to
am bound

VII).

to put

VOL. V.]
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that an adjustment

cannot be made a question in execution

between

of Court

out

the parties

for

by order of the Court, and is consequently not
matter to which the prohibition of a separate suit applies.”

determination

a

The new Procedure Court allows the party who has paid his
out of Court, to move the Court to issue notice to the

money

decree-holder
recorded

as

to show cause why such payment should not he
certiﬁed; but the Limitation Act allows only ﬁfteen

days for the debtor to take this step; and

It

were no other remedy.

I think

And

no wrong without a remedy.

in the plainest language

enactment

it would

be hard

if

there

is a maxim of law that there can be

it would require

an

to deprive a debtor, who by

Generated for alum (Columbia University) on 2015-08-10 07:21 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

the fraud of his creditor has been made to pay his debt twice, of
his common law right to recover against him on the ground of fraud.
It has been pointed out that the rule in Marriot v. Hamptonﬂ)
proceeds on the grounds

the party proceeded against

that

had the opportunity of defending
have

been

at the

prepared

has

although he may not
with the means of doing so

himself,

time

successfully.

But in

the class of cases now

precluded

by positive

execution

his payment

Where

remedy ?

under consideration

enactment

the debtor is

from proving in the course of
What, then, is his

made out of Court.

the

creditor

on

receiving

the

money

has

promised to certify the payment to the Court, and has failed to do
so,

I think

that a suit would lie on the promise.

v. Frankie/tori
v.

Mooke-ry'ee

Dasi,(2) Darolatd v. Ganes/a
Khandluz-i

Lall,(4)

Soojun

Gunamani
Motee

SMstm',(3)

Mundul

v.

Dast'

Lal

Wooseer

Mundul,(5) Bhugobaa Tantee v. Gobc'ml Ckwnder Roy/.(ti)

It

is not

clear from the ease stated whether there was such a

promise in the present

Where there has been no promise,
the question appears to me more difﬁcult. It is difﬁcult to bring
the case within the English action for money had and received
upon a consideration

probably may
(1) 1
(2) 5
(4) 1
(s) 9

case.

which has failed

;

because, though the debtor

rely upon the creditor certifying the payment, the
T.R., 209; 2 Smith's L.C.,
B.L.R., 223.
N.W.P., 15.5.

w.R.,

VII).
I. L.R., 4 ch.,

405, (Ed.
(a)

(a) s

29.5.

W.R., Civ. Res,

20.

Civ. 11111.,210.
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mun
U

consideration

in Arumichella

Svnsaxmi .

But

for the payment is the decree.
Pz'llai v. Appavu Pillai.(1)

[VOL. V.

J

See per Holloway,

.,

Section 258 of the Code expressly makes it the duty of the
to certify to the Court any payment

decree-holder

Court in satisfaction

of

if

a decree, and

the

made out of

decree-holder,

either

.by fraud or by negligence, fails to discharge that duty, and by
reason of such failure the debtor has to pay his debt a second time,
am of opinion that a suit would lie against the decree-holder on

I

In

the ground of his fraud or negligence.

plaint may not be in proper

but

form,

the present

I would

the

case

allow it to be

amended.

Taxman,

C.J. (Murrusim Avvaa, J. concurring) .—This

X

falls to be decided under Act

of

1877 as

case

it stood before the

Amendment Act of 1879 was enacted.
The suit in which the decree was passed was instituted and
in 1878, and the delivery of the grain of which the
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decided

plaintiff

seeks

to recover

the value

was

made on 30th

August
'

1878.

The suit now pending is not brought to recover money levied
under a decree, nor is it a suit to recover money paid and accepted

It

in satisfaction of a debt due.

the breach of the implied promise

Court and thereby make

it

is a suit to recover

damages for

to certify the payment to the

effectual in execution.

The consider

ation for which the delivery was made has wholly failed owing to
the negligence

For

of the decree-holder.

or misconduct

the wrong which the plaintiff

has suffered, he cannot be

debarrcd his remedy by action unless it is taken away expressly or
by necessary implication.
The 258th section, which prohibits such Court from recognizing
the delivery as a plea in bar of execution, does not prohibit the
maintenance
Section 244.

of such

a suit,

nor in our judgment

do the terms of

There is no longer any question whether the money
of the decree. It is admitted that it has

was paid in satisfaction

The question relates not
not been duly applied to that purpose.
to the execution of the decree, but to a contract which formed no
subject of inquiry in the suit

and could

not

form

a

subject

of

inquiry in execution of decree.

We

assent to the conclusion

of our honorable colleague.
,

(1) a

M.II.(‘.R.,1$8.

.-__4
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APPELLATE CRIMINAL.
Before

Mr. Justice Kernan

and Mr. Justice Muttusaimi Ayyar.

THE QUEEN

1882.
11.

July,

against

VYAPURH
Penal Code, Section 426—Jﬁachicf—Deslruction of immoral document.

The destruction
may constitute

of 0. document

the offence

evidencing an agreement

of mischief within the meaning

void for immorality,
of Section

426 of the

Indian Penal Code.
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THIS

by the District Magistrate of North Arcot
under Section 296 of the Crimirull Procedure Code, 1872.
case was referred

The facts appear from the judgment.
Counsel were not instructed.

JJ

The Court (Kernel: and Muttusrimi Ayyar,
delivered the
following
JUDGMENT :—The accused has been convicted of mischief under
Section 426 of the Indian Penal Code and sentenced to pay a ﬁne

of Rs. 10, oommutable in

default to four days’ rigorous
imprisonment, his oﬁence being that be destroyed two documents
forming an immoral agreement whereby the complainant allowed
case of

his wife to live in adultery with the accused, and she, in considera

tion of this liberty, agreed to forego her claims to maintenance.
The conviction has been referred to this Court as being wrong,
inasmuch as the consideration for the agreements being unlawful
and the documents having therefore no legal value, their destruc

tion

does not amount to mischief.

The drafts of the two documents on record purport to cancel the
marriage between complainant and his wife and to release them
from all marital obligations.

As

the parties

are HindllB and as

the marriage between them is not liable to be cancelled by mutual
consent,

they are of no value for the purpose which they were

‘Revision case 149 of 1882, referred by \V. S. Whiteside, District Magistrate
of North Arcot, under Section 296 of the Code of Criminal Procedure.

59‘4

402

Tn:

Quasx
1!.

VYA'rl'lu.

THE INDIAN LAW REPORTS.
But

intended to carry out.

we are not prepared to hold on that

ground that they are of no

use

appears that the complainant
a month for his

wife’s

for any purpose

whatever.

It

had been ordered to pay Rs. 2-8-0

maintenance

The documents may be used

[VOL. V.

and that

as evidence

of her children.

of adultery on the part of

the wife and of the cessation of the liability to maintain her on the

part of the husband.
an acknowledgment

In this

tained by the complainant,

Generated for alum (Columbia University) on 2015-08-10 07:21 GMT / http://hdl.handle.net/2027/coo.31924087577221
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

sense one

of the documents contained

by the wife that she has no right to be main
and we decline to interfere.

END OF VOL. V.
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