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GENERAL

1V

INDEX.
PAGE

As the settlement oﬂieer is required to take evidence before comin ‘ to a
n the report of a. subor
te
decision under Section 25, a. decision based u
vitiates the whole proceedings and is not binding on the parties.
_

Annamalai v. Wade

..

..

.-

..

..
..

..

..

..
..

..

189

BURDEN OF PROOF:
SeoAnor-rrox,3

Saeannu LAW,6

..

..
..

..

’..

CARARESE HAPILLA MARRIAGE GIFT-—szslructi0n

..

..

..

264

..

..

.

400

.

. Upon the marriage of his daughter, a Canarese Mapilla executed to the
husband a deed of gift of certain land to be enjoyed, but not alienated, by
It was recited in the
the wife and her issue from generation to generation.
The former term implies
deed that the gift was made “as Kasi or Badi."
that the property reverts to the grantor on the dissolution of the marriage ;
the latter means a gift to a bride by her relations.
The wiie died in 1877,
leaving a daughter who also died before suit. The grantor sued the husband
to recover the land, on the ground that it reverted to him on the death of
his daughter in 1877.
Held, that upon the true construction of the deed of gift the grantor could
not recover.

Ismail v. Abdul Ka'dar

..

,.

..

_. .

..

..

..

319

..

..

..

..

..

..

..

151

..

..

..

..

..

..

..
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CAUSE OF ACTION:
See JURISDICTION,

4

..

CERTIFICATE OF SALE:
See LIMITATION Aer, 2

..

325

CITY OF HADRAS MUNICIPAL ACT, s. 119—I’lace of public worship :
A building used in whole or in part for purposes other than those of public
worship is not exempt from taxation under Section 119 of the City of Madras
Municipal Act, 1878.
The feeding of Brﬁhmans is not an act of public worship within the mean
ing of that section.

Subraya

CIVIL

v.

Armle

287

COURTS ACT (HADRAS)
..
..

Sea SUIT

CIVIL PROCEDURE-Sui!

s. 14.

..

to establish

..

..

right belanginy

..
to

..

..

..

140

Hindi family—Necessary

parties .
No member of an undivided Hindﬁ family, except the manager of the
family as such, is entitled to bring a suit to establish a right belonging to the
family without making the other members of the family parties to the suit.
Arumichala v. Vythiah‘nya

..

..

.-

so

so

u

..

..

27

CIVIL PROCEDURE

CODE, 1859, Is. 278, Wit—Discharge of judgment-debtor on.
ofer to place estate at disposal of Court—4AM of bad faith subsequent to discharge .
A judgment-debtor having been arrested in 1871, oﬂered to place his
estate at the disposal of the Court, and was examined on oath as to the par
His estate was never
ticulars of the estate and discharged from oustody.
taken possession of and part of it was subsequently disposed of by him to a
stranger.
Held that he was not liable to be arrested again in execution of the decree.
Venkatakriahna

v. Coellm

..

..

..

..

..

. .v

..

..

CODE, 1877 (PRIOR TO AMENDMENT), s. 258—Satiqfaa.
tion of decree not “Hijack—Suit to reeover money paid .
In 1879 a judgment-debtor paid Rs. 100 to S, who promised to pay the
same to the judgment-creditor and to get the latter to certify satisfaction of

CIVIL PROCEDURE

170

GENERAL

V

INDEX.

Psos
the decree to the Court. The money was paid to the j udgment-creditor, who
not only did not certify satisfaction of the decree, but executed 1t and again
collected the amount from the judgment-debtor.
Held, following Vinirayhavo v. Subbakkd, I.L.R., 5 Med, 397, that the
did
provisions of the Code of Civil Procedure, 1877 (prior to amendment),
not debar the jud
ant-debtor from suing either S on his express promise or
the judgment-ere itor to recover the amount paid by S to the latter.
Mumtti v. Shekharan

..

..

SeaRsswch'rs,

..

..

..

..

..

..

..

..

:. 18—Ez'planation

2.

8.

2

,

_

8

..

..

ss. 16, 17b,

_

See Jvmsmcrrox,

..

..

..

..

..

..

41

..

..

..

..

121

..

..

..

344

..

..

239

5 .

..

19, 20, 48:

..

..

as. 25, 26, 45, 58, 562, 564 :

4.
Soc Misromnsu,

2

..

..

s. SO—Partg/

A
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..

..

..

..

added after dem'ce:

Subordinate Judge having permitted the junior widow of a Hindﬁ to
in execution of a decree obtained by the
be made a party to the proceedin
senior widow against a debtor 0 their deceased husband, the High Court
declined to interfere under Section 622 of the Code of Civil Procedure.
Queue—Whether Section 32 of the Code of Civil Procedure does not give
a Court a. discretionary power to add parties after adjudication of the ques
tion raised in the suit ?
Lingammdl v. Venkalamma'l

..

See Res JUDICATA,

..

2

..

_
Transportation

V

offalker—Sons

..
..

..

..

..
..

..
..

a. 38—814“ by father
added as plainth .

..

..

..

227

..

..

..

121

for joint properly—

sued his brothers for his share of the estate of their deceased father, the
father and sons bein divided. V having been transported for life, his sons
intiﬂs in the suit on the ground that they had a joint
‘upplied to be made

ther in their grandfather’s estate:
interest with their
_
Held that, under the circumstances, the application was properly granted.

Na'rakki v. Na'ra'yana

..

..

..

..

..

..

..

..

..

.331

5. 48—81717 to cancel reIeaso oblained by duress,
_
to recover amount of one such claim no bar to
_ of all claims against lltffﬁlldtllllK, and
subsequent suits upon other causes of action so released,

On the 1st July 1878 there was a settlement of accounts between the
plaintiff and defendants and a debt was acknowled ed due by the latter to
efendants entered into
the former, and on the same day the plaintiff and
On the 30th Sep
a trading partnership which was carried on till August.
tember the defendants extorted a release from the plaintiﬁ,
whereby the
plaintiff’s claim against them arising out of the two transactions mentioned
0n the 23rd Novem
and all other transactions between them were released.
ber the plaintiff brought a suit against the defendants and, in the pluint, after
stating the fact of the settlement of 1st Jul 1878, the balance found due
therein to the plaintiﬁ, the extortion of the re ease, and the misappropriation
by the defendants as the cause of action,
of the sums due to the
the release and for recovery of the amount due to
prayed for cancellation 0plaintiff
the plaintiﬁ by the defendants under the settlement of 1st July 1878.
Held, in a suit to wind up the partnership of July and August 1878, that
the plaintiff was not bound by Section 43 of the Code of Civil Procedure to
have included in his former suit his claim arising out of that partnership,
and that the former suit being in substance a suit upon the account stated on
1st July 1878 and not for damages for extorting the release was no bar to
the present suit.

Subbayya v. Venkalésappa

..

..

..

..

..

-.

..

be

49

GENERAL

INDEX

Pm:
. 223:
See Exncrriox,

2

..

..

..

..

..

..

..

..

81

. 230:
See Dscxnn,

..

7, 8

359, 365

:. 230—Decree—Ezecution aftertzz-elve years

10.

--Salc—0bjaction to validity .

After a sale of land in execution of a. decree and before its conﬁrmation the
_
Judgment-debtor cannot object to the validity of the sale on the ground that
the execution of the decree is barred by the provisions of Section 230 of the
Code of Civil Procedure, 1877.
Gangdthara

v. Ratha'bdi

..

..

II.

11.

..

..

..

..

..

..

280, 948—Deoree—Exemtion—Limitatlm

237

:

Where an application to execute a decree of 1862 was made under Section
230 of the Code of Civil Procedure, 1877, on the 14th of December
1877, and a.
notice was issued to the judgment-debtor under Section 248, but no further
steps were taken :
Held, that a sub
uent application made within three years from that
date was not aﬁected
y the twelve years’ rule, as the last preceding appli
cation had not been granted within the meaning of Section 230.
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Ohcnyaya v. Appaedmi

..

..

..

..

.-

172

s. 267a. not applicable to guarantee to indemnify

12.
surety who paysjudgmcnt debt.

The provisions of Section 2570. of the Code of Civil Procedure,
only as between parties to the decree.
Yella v. Munisduu'

as

~|

1877, apply
0|

04

=. 265 not applicable to Raiyatwari

13.

0.

101

Land:

Section 265 of the Code of Civil Procedure, 1877, does not apply to property
held on raiyatwari tenure, but to permanently-settled estates.
Muttu v. Kudalalaga
4.
oﬁcer on

..

..

..

..

..

..

I. 266h—Attackmmt of

halfpay:

..
moiety

97

..

of salary of

Under clause (It) of Section 266 of the Code of Civil Procedure, 1882, a
moiety of the salary of a public oﬂicer drawing half pay (exceeding Rs. 20
per mensem) on sick leave is liable to attachment.
Board v. Egerton

..

..

..

..

..

..

:. MB—Den-eo—Extcut

15

..

ion—Judgment

t.

179

debt—

Sale—Procedure.

A decree for money obtained by a judgment-debtor is not a debt which
by virtue of Section 266 of the Code of Civil Procedurc, can be attached on
sold.
\Vhere a decree—holder desires to render a decree obtained by his judgment
debtor available for the satisfaction of his own decree, the rocedure laid
down by Section 278 of the Code of Civil Procedure must be to lowed.
..
..
..
..
..
..
..
..
Ttmvcngadti v. Vythélingo

{l3

II. 280, 283, 545—807: of property released
from attachment pending appeal from decree declaring property liable .
Section 283 of the Code of Civil Procedure, 1877, does not constitute an
exce tion to the procedure laid down by Section 545.
_
'
ere propert has been released from attachment under section 280 and
subsequently dec ured liable to attachth by a decree against which an
of the appeal
appeal is pending, a sale of such property before the ﬁnal result
'
is not illegal by virtue of the provisions of Section 283.
..
...
..
..
..
..
-.
Fathztla v. Hum/apps . .

95

16,

GENERAL

u,

17.

INDEX.

286, 295 :

Where property attached in execution of a decree of a Mfrnsif’s Court is,
or becomes, subject to an attachment issued from a Subordinate
udge's
Court, the holder of the decree in the Mﬁnsif’s Court, in order to share
rateably in the assets under Section 295 of the Code of Civil Procedure, must
apply to the District Court to transfer his application to the Subordinate
Court.

J

Gopemath

Aofaan'e: v. Achebe Bilm (I.L.R., 7 Cal., 553) and Jetlni Mddbazy'i
(I.L.R., 4 Bom., 472) approved.

v. Ndjerdlti Abhra'mji

Huttalagiri v. Muttayyar

..

..

..

..

..

..

..

__

357

=. 317 not applicable u'lwre member of Hindi;
Family sues his father, and a purchaser who has bought bsnami for him, for
partition .'
The provisions of Section 317 of the Code of Civil Procedure, 1877. are no
bar to a suit for partition brought by a Hindu son against his father and
a certiﬁed purchaser of family property, who has bought benami for the
father with family funds at a. sale in execution of a decree against his father.

13,

Nate'sa v. Venkatrdméyyan
19.

:. 468—Lunatio dd‘endant—Guardian
ad
of 1858 :
A guardian ad litem cannot be appointed under Chapter XXXI of the Code
of Civil Procedure for a. lunatic defendant to whom Act XXXV of 1858
applies, until the defendant has been adjudgeda lunatic under the provisions
of the said Act.
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litem—Act

Subraya

XXXV

v. Bill/iaya

..

..

..

..

..

..

..

..

880

:. m—Maiiagement of business by receiver—
go.
Claim by servant for prior arrears of wages on assets of ﬁrm .
A servant of a ﬁrm, the business of which is being managed b a receiver
s no pre
appointed under Section 603 of the Code of Civil Procedure, 1877,
ferential claim Over the attaching creditor on the assets of the ﬁrm for wages
due before the appointment 0! the receiver.
Short v. Pickering

138
as. 503, 688 (24)—quusal to appoint receiver :

21.

int a receiver under Section 503 of the Code of
blc.

An order refusing to ap
Civil Procedure is not app
Subramanga

..

v. Appasdmi

I.

u.

--

--

.0

507, 510, 522, 622—Illcgal
azcarrl—
appointment of, without content—Refusal
to act—
Appsal—Rwiaion—Arbitrators,
Appointment
of new arbitrators by Court—Objection by party to suit— Procedure .
Section 522 of the Code of Civil Procedure, 1877, which provides that no
appeal shall lie from a decree upon an award, except in so fur as the decree
is in excess of, or not in accordance with, the award, assumes that the award
hasbeen regularl ' and properly passed by arbitrators duly appointed.
‘Vhere two 0 ﬁve arb1trators nominated by the parties to a suit and
appointed by the Court had not consented before, and after appointment de
clined to act, and the Court appointed two arbitrators in their place against
the consent of one of the parties to the suit:
Held, that under the circumstances, the appointment of the new arbitrators
was not warranted by the provisions of Section 510 of the Code of Civil Pro
cedure, and that the order of reference to such arbitrators, the award made
by them, and the decree pased upon the award, were illegal.
Held, also, that the High Court could set aside the decree under the powers
given by Section 622 of the Code of Civil Procedure.

22.

Pugardin v. Moidin

..

..

..

..

..

--

..

--

..

414
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GENERAL

mosx.
P1011

ll.

23.
Exceptions

In

EM—Contract

523,

Act,

Section

28,

1, 2 :

to submit to arbitration, which was ﬁled in Court under
the revisions of Section 523 of the Code of Civil Procedure, it was stipu
that the decision of the arbitrator should be accepted as ﬁnal, and that
la
no appeal therefrom should be made by either party.
Held that this stipulation did not prevent the Court from setting aside the
award on the ground of misconduct on the part of the arbitrator.
an agreement

Ranga v. Sitltayn

..

..

. .

..

368

..

..

..

..

..

98

..

..

..

..

..

..

239

..

..

..

..

..

..

430

..

..

..

..

..

372

s. 545 :

24.
See Crvn. Pnocsm'ua
25,

..

..

Conn, 16

..

..

--———-——————--————u.
See h'llswrxnsu,

..

2

CIVIL PROCEDURE

..

..

CODE_1882,

Gauss Cover,

See SMALL

562, 564:

ss. 8, 8:

Marinas

..

ILLEGAL:

COMMITMENT,
Sea Cnumnr.

Pnocsnvus

Cons, 1882, 1

See CRIMINAL Pnocsnvas

00011, 6, '2

..

..

..

..

..

286, 316

..

..

..

..

..

..

254

..

..

339

OF CLAIM:

COMPBOMISE

See Anorrrox,

3

..

..

..

..

..

..

1

..

..

..

._.

..

CONDITIONAL SALE:
Sue Mon-roses, 3

mm TRNANT,

Sec LANDLORD

CONSIDERATION

..

..

..

..

263

..

..

..

..

254

:

3..

Sea ADOPTION,
2.

..

..‘

OF BOUNDARIES:

..

—-—-——-Contract

Act, Section

2,

CONFUSION

Clause

d:

it

.
.

.
.

351

.
.

.
.

.

.
.

.
.

.

.
.

.
.

OF GRANT

.
.

CONSTRUCTION

.
.

Samuel v. Ananthana'tha

.
.

d,

2,

a

S

A

S

a

if

S

The administratrix of an estate having agreed to pay
his share of the
would give promissory note for portion of a barred debt claimed
from her,
executed
promissory note 1n favour of A, gave
by
to the
administratrix, and received his share of the assets.
'
Held, that there was consideration for the promissory note within the
Clause
of the Contract Act, 1872, and that A could
meaning of Section
recover upon it.
estate

..

319

CONTRACT:
ACT, s.

CONSIDERATION,

__-_-——,

1

..

..

..

..

277

..

..

u

361

cl. 1!:

I.

..

..
by
a

Sn

2,

CONTRACT

COURT,

CAUSE

2

See SMALL

5

y

e

t

e

'

a

by

of

M—Remmeiation
coparcener
his riylits
registered
docunwnt—Suit for partition .
member of an undivided Hindu family, havin by
The plaintiﬁ,
regis
all right to the famil property in avour of the
tered document renounced
who were to man
remainin
estate in future,
all
coparceners,
'
debts, an maintain the plaintiﬁ in the fa
y, sued to recover his
are of
the family property.
a

_
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COMPENSATION:

GENERAL

INDEX.

Peas
and was not estopped by the.

Held, that the plaintiﬂ was still a coparcener
document from bringing the suit.

Appav.erga

..

——-

8.

PROCEDURE

—,

6.

..

..

..

..

u

..

.

.

71

.

1,2:

..

23

..

868

..

..

..

..

..

..

..

..

..

..

..

.

..

..

..

-.

167

s. 142:

..

Gcaatusrssu

See

..

s. 74:

—————,
Ste PENALTY,2

Conn,

..

..

, s. 28, exceptions,

See CIVIL
4.

..

.

406

CONTRIBUTION, SUIT FOB:
OOPABIJENEBS
See SMALL

:

Cause COURT, 2

..

424

COFY, CERTIFIED:

Am,

See Evrnsnce

CRIMINAL
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..

INTIIIDATION

See PENAL Cons,

CRIMINAL

2

7

..

no

..

..

..

..

..

..

..

..

80

:

..

..

..

PBOCEDURL—Necessity

of taking

381

evidence before reﬁning bail .

When an accused person is ﬁrst brou ht before a Magistrate and a remand
to show 1) the evi
is required by the prosecutor, it is ordinarily sufﬁcient
of in ormation,
dence of a police ofﬁcer that the police are in possession
believed to be reliable, that the accused has committed an offence; but when
the accused is
in brought up after remand and a further remand is needed,
some direct evi ence of the guilt of the accused should be required to justify
the Magistrate in refusing bail, and with each remand the necessity for pro
duction of evidence of guilt becomes stronger.

The

Ponnusa'mi v.

69

Queen

.—__-_______Pgw¢r

2_

appeal to its ownﬁlsfrom
See

Lmnas

CRIMINAL
See

‘0 h‘ﬂtl-th‘!‘ trill]

"fininﬂl
32

PATENT

PROCEDURE

But,

of High Court
that of a Session Court :

1

CODE, 1872, as. 190, 194, 389:

..
,

2.

for auault—Discharge—Compensation

..

0

u. 908,

BOB—Complaint

.

~-

on

of hurt—Btmmom

Where the complaint, and the proof adduced in su port thereof, showed
that the accused ersons, if guilty at all, were guilty 0 offences not triable
'
under Cha ter X%I of the Code of Criminal Procedure, 1872, and the
under
Section
362
of
trate issue a. summons to answer a charge for assault
the Indian Penal Code, and, after examining the witnesses for the complain
ant, discharged the accused and awarded compensation to the accused under
Section 209 01 the Code of Criminal Procedure, 1872:
Held, that the order awarding compensation was illegal.
Somu v. The Queen

316
, ss.216,142,

8.

44 z

A District Magistrate has no power under the Code of Criminal Procedure,
1872, to revive a prosecution in a case where the accused has been improperly
discharged under Section 215 by a Magistrate having jurisdiction to try the
case.
The Queen v.

toUs

Venguedyymaga'r
, chap.

S“ Wmssxr

..

.v

II

H

XVII,
II

s. 222 (10), I. 803:
396

2

GENERAL

INDEX.

PAGI
, l. 288—PrnalCodo, Sections 181, 193—

trial—Legal

Practitioners’

Act—Judicial proceeding—Examination

:

vaccused on solemn qﬂirmalio'n

'of
Q.

Irregular

._,

5.

Where three persons, of whom one was a pleader, were tried together and
convicted under Section 181 of the Indian Penal Code, of having made false
statements on solemn aﬂirmation, about the same matter, in the course of
inquiry into the conduct of the pleader under the provisions of the Lego
Practitioners’ Act
Held, that the conviction of the pleader was bad, as his statement was im
properly taken from him on solemn aﬂirmntion.
grove error of
Held, also, that the trial of the three prisoners together was
procedure vitiating the trial.
Held, further, that an enquiry under the Legal Practitionera’ Act being
judicial proceeding, false statements on solemn aﬂirmation made by the
witnesses therein should be charged and tried separately under Section 198 of
the Indian Penal Code.

a

a

:

I

n

.
.

..

252
s. SOS—Compensation—Ofence

,

0.

Suboa v. The Queen

complained

of:

.

.
.

.

.

.

.

.
.

.
.

..

The Queen v. Reddun

286

I.

,

7

487—Sanction
for prosecutionforgining
to police oﬁcer, given by Second-class Magistrate of taluk, invalid
o

a

:

false information
A Second-class Magistrate of a taluk, not being the oﬂicial su erior of
the Code of
police station-house oﬂicer within the meaning of Section 467
Criminal Procedure, 1872, cannot sanction a prosecution under Section 182 of
the Indian Penal Code for giving false information to the station-house oﬂicer.
146

.
.

..

for

sanction must appear from the record

I. 488—Sam-tio-n to prosmaia—Groundl

.'

,

B.

The Queen v. Ve'la'yudam

..

..

..

..

.

.
.

..
,

10.

..

29

I. 531

..

..

.
.

,

SoeDAIAGR

.

.

:

The Quem

.
.

of Sivagim' v.

.

Zaminda'r

.
.

6

it
is

of

On an application for sanction to prosecute under Section 468 of the Code
Criminal Procedure, 1872,
not competent to the Court to go beyond the
record in determining whether or not sanction should be granted when the
record itself discloses no foundation for the charges.
In re Kasi Ohunder Mozumdar, I.L.R., 0:11., 440, approved.

9.

..

426

I. 688:

e

t

a

a

An agreement by husband to maintain his wife by giving her house and
to her annually a certain quantity of
jewels and by deliverin
in and
money cannot be made
subject of an order under Section 536 oft-he Code
Criminal Procedure, 1872, nor enforced under the provisions of that section.
.

.
.

.
.

.

.

.

.

.

.

283

.'

,

s. 536—0j‘er lo maintain
Hindu, having two wives, to maintain his ﬁrst wife by allow
ing her to live in his house and. by supplying her with
in to be cooked
and eaten separately, coupled with
refusal to live with or as husband and
wife, does not come within the meaning of the proviso to Section 536 of the
Code of Criminal Procedure, 1872.

Karat/rd! v. Kandappd

.
.

a

An oﬁer by

a

11.

.

Virramma v. No'rayya

.
.

of
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of
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a

ﬁne, Section
Where
person has been convicted of theft and sentenced to
Magistrate to
308 of the Code
Criminal Procedure, 1872, does not authorize
to
award part of the ﬁne as compensation
person who has innocently pur
chased the stolen property.
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INDEX.
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CBIHINAL

GOD], 1882,

YBOCEDURE

Where an
District Ma
Sessions un
calling upon
Held that
were illegal.

II.

215, ASB—Illeyal commitment .'

had been discharged by a Sub-Magistrate and the
accused
'
ted the committal of the accused to the Court of
'strate person
or Section 436 of the Code of Criminal Procedure, 1882, without
him to show cause why he should not be committed :
the order of committal and the commitment
made thereunder

The Queen v. Kanjamalai
8

-Chango pr‘ocodm'o—Eﬁcl

..

..

..

..

, s. BEB—Gmeral
on pending trial .

.-

.-

u.

II

372

Clauses Act, 1868,8ecti0116

S was tried by 9. Sessions Court in December 1882 on charges, some of which
Before the trial was concluded,
were triable by assessors, others by jury.
the Code of Criminal Procedure, 1882, came into force.
By Section 269 of that
Act, all such charges are to be tried by jury. By Section 558 of the same
Act the provisions of that Act are to be applied, as far as may be, to all cases
pending in an ' Criminal Court on lst January 1883 :
Held, that, y virtue of Section 6 of the General Clauses Act, 1868, the trial
must be conducted under the rules of procedure in force at the commencement
of the trial.
Srinimiadchérl

v. The Queen
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..

..
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Munslnumss Law
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103

nrdvr—Non-cultit'alion—Cri

DAILGE—Remotoness—Dispuledpossesslou~Magislerial
minal Procedure (lode, 1872, Section 531 :

A dispute having arisen regarding the possession of certain land, an order
was passed, under Section 531 of the Code of Criminal- Procofiuro,
forbidding
the land until either establishe
both plaintiff and defendant to interfere with
"
‘
his title in a Civil Court.
The land in consequence of this order was not cultivated in the“ following
,
t
. Y
_
y ear.
The plaintiff sued for damages for the less of proﬁts resulting from non—
' '
cultivation of the land.
N
result oilthc defendant‘s act,
Held, that the damages were not the
1probable
e
of
the
order
of
t
Magistrate.
the
consequence
being
Ammani v. Sclldyi
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DEGREE:
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Aer,

Conn, 15
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——-—; Declaratory mortgage,
to subsequent suit to redeem :
See
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..

..

121

xii

GENERAL

mom.
PAGE

-———-, EXECUTION OF—Attackmont of family

3.

against Hindii fat/lor—Sale limited
acquired by purchaser .

property in execution of decree
to interest of father on objection by sons—Right

In execution of a personal decree obtained against the father of un undi
vide Hindu family and one of his sons, the credit or attached the family estate.

155

——lrrogular procedure—Solo set aside
bid 3,550 rupees for the judg
decree,
Court sale in execution of
ment-debtor’s land on the 24th March 1882, but the amin re-sold the pro
orty the next day for 2,500 rupees on the ground that the deposit was not
objected on the 28th March and fresh sale was ordered by the
uly made.
Court without givin notice to the udgment-debtor, and the land was sold
On the 13th July the judgment-debtor
13th
unc.
for 2,700 rupees on
conﬁrmed.
applied to have this sale set aside and the sale to
cut-debtor was entitled to have the sale of the 13th
Hold, that the jud
June and the order w 'ch led to set aside, and that the Court was bound to
not, whether T
decide whether the deposit had been duly made by T, or,
for any deﬁciency in the price which might be realized on
was
0.
re-sa liable
..
Kappa v. Rdmdsdmi

197

a

a

____.___._---—--—Limi¢ation

Act, Schedule

II,

,

..

Article 179, Glam

s

4,

of

a

a

decree, which does not comply in every
plicotion for execution of
Civil Proudura,
with the requirements of Section 235 of the Code
portion
and which, having been returned to the 'udgment-creditor for amendment,
article 179 of
cc under clause
has not been proceeded with, my still
of the Limitation Act, to keep the decree alive.
Schedule

..

..

.

II

Rdmdmdan v. Poriatambi

.
.

An

172

4
:

11

.

Su Crvn. Pnocnnuns Conn,

.

-——Limitation

:

.
.

.
.

——-——

250

..___-

Limitation—Civil Procedun Code, Section 230:
Civil Procedure, which provide that
The terms of Section 230 of the Code
be granted after
no subsequent application to execute the same decree shall
not render invalid
the ex iry of twelve years from the date of the decree, do
a decree, granting an
an or or passed after twelve years from the date of
term are expired.
the
twelve
before
years’
made
execution
for
application
.
.
.
Wrardmd v. Anndsdmi
Limitation—~Fraud—Civil

Procedure

.
.

Code,

Section

A udgrnent-debtor, who, though able to pay his judgment-debt, dishonestly
eluding service vof warrants \v
evades payment for more than twelve years by
had the effect for the time of
and making applications_to the Court (which
guilty of fraud within the meaning of Section 230 of
staying execution),
Cwil Procedure.
the Code
debtor
Procedure—Death
not made parties—Sale illegal

sale—Mresentatives
’ before

after

.
.

365

attachment

and

.'

of

9,

.
.

-

-

.
.

.

.

.

.

Aimdmalai v. Rangasémi

.
.

of

is

j

230:

.

.
.

.

.

.
.

of

7_

the
judgment-debtor died after his land had been attached end
Whore
of the
the representatives
making
sale
without
to
land
the
creditor brought
artms to the proceedings
_
deceased
Held, that the sale was illegal and must be set aside.
..
..
v. Bogirathi
.
.

.
.

Ba'maadnn

.
.

:

a
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The two remaining sons objected, by petition, to the attachment of their
shares, and the Court directed that the sale should be conﬁned to the right,
The creditor, having purchased
title, and interest of the j ndgment-debtors.
ssession of the whole estate.
at the sale, obtained
title, and interest of the father purchased by the
Held, that the rig
creditor was only a right to obtain the share of the judgment-debtor by
partition.
.
Subbeg/ya-n v. ngasémi

180
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Act,

1859
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381
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406

of principal of bond .

ENDORSEMENT—Payment
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..
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EQUITLBLE ASSIGNMENT:
S, a creditor o! the estate of a deceased person which was being adminis
tered by the Court, gave a owor-of-attorney to his solicitors to receive all
monies coming to him un er the decree, and by a letter authorized them,
{after satisfying their own claims out of the money to be received, to pay
the Manes to the plaintiﬂ.
The solicitors in the presence of the plaintiﬁ agreed to draw the money
intiﬂ.
and paythe
The fund in Court to the credit of S having been ascertained, was after
wards attached by the defendants, judgmentcreditors of S, and paid out of
Court to the defendants.
''
Held, that S had made a valid equitable assignment to the plaintiﬁ, and
that the defendants were bound to refund to the plaintiff the monies paid
out of Court to them.

SMir Mull

v. Singaravélu

..

..

..

..

..

..

294
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ESTOPPEL 8'! DECISION:
Sa‘Rss JUDICATA, l
EVIDENCE ACT,

. SQ-REGXBTBATION
,

2.

43

1!. 65b:

I.

Aer, 1864

..

65, 01. (Q—Secondary

not essential .'

'..

..

..

..

..

..

..

117

evidence of destroyed record—Certiﬁed copy
.

The rule laid down in Section 65 of the Indian Eridmce Ar! that n certiﬁed
copy is the only secondary evidence admissible when the original is a docu
ment of which a certiﬁed copy is permitted by law to be given in evidence,
does not apply where the original has been lost or destroyed.
..

Kalaudan v. Kunllunm' . .

EXECUTION

01‘

..

..

..

. .'

..

..

..

..

80

DEOEEE:

See Cn'rr Pnocsovnn

Goes, 15

418

See Drones.
2.

II,

———Step in aid of—Limitation Act, Schedule
Article
Procvdure Code,
179, Clause 4—Application to re-tranafer decree for execution—Civil
,
1877, Section 223 :
Where a decree has been {transferred by the Court which passed it to
another Court for execution, an application to the latter Court to return the
decree to the Court which passed it for further execution is a step in aid of
of the
execution within the meaning of clause 4, article 179, Schedule
Indian Limitation Act, 1877.

II

Krishnayyar v. mGayyar

FAMILY DEBT:
Sac SHALL Cars! Covsr,

2

81

..

..

..

..

..

..

..

424

XV

GENERAL

FORCED LABOUR—Madras

Act

\NDEX.

I of lBﬁS—Labouring

PAGI
classes :

Persons who habitually engage in manual labour, although they may at
be employers of labour, are included in the term “ labouring
in Section 2 of Act of 1858 (Madras).
The Queen v. Muttu ‘
..
..
the same time
” used
classes

I

199

FOREIGN JUDGMENT:

,,

Sac SMALL Csvss Cover, 3

-—---Suit

2.

on—Mi-gjoinder

A

,,

191

of causes of action:

realized a por
obtained a decree against B and C in Ceylon and
tion of the sum decreed by sale of propert in Ceylon, instituted a suit for
the balance upon the foreign judgment in
ritish India against B, C, D, E,
F, G, on the ground that all were members of one ﬁrm.
Held, that the suit would not lie against 1), E, F, G upon the foreign
judgment, and that, if the intention was to sue D, E, F, G upon the origi
nal cause of action, and B, 0 upon the foreign judgment, the suit was bad
for misjoinder.

Karuppan

Lake/Amanan v.

n

..

273

FOBIEITUBE:
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169, 327
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2, 3

FRAUD:
Soc Discuss, 8
2.

Notice :

Aer, 1877, s. 50, 2

See REGISTRATION

GENERAL CLAUSE! ACT,

1868,

Sea CRIMINAL Psocsnuns

GIFT, CONSTRUCTION

l. 8:

Gone,

1882, 2

..

..

..

01?:

See Csrmnzse MAPILLA MARRIAGE

Girr

..

Act, Section 142 :
GUARANTEE—Surety—Disclosuro—Matcrialfact—Contract
M was declared the highest bidder at a sale of an ablrsri farm for three
and his bid was accepted subject to his furnishing the security
years,
Having failed to furnish secunty, the
required by the conditions of sale.
farm was resold at a loss of Rs. 4,876, and M became indebted to Govern
and
On the resale, M was again declared
ment in that amount.
as his surety
being unable to furnish the necessary security, N was accepte dpurchaser,
,1
for the due fulﬁlment of the conditions of the lease to be performed by M. t
N did not inquire and was not informed by the Collector as to the debt
due by M when he executed the surety bond.
Held in a suit to enforce this bond (which was executed before the Indian
Contract Act, 1872, came into force against N, that N was not dischar ed by
ass of M was not disclosed to him y the
reason of the fact that the indeb
Collector.
..
..
The Secretary of Statcfor India v. Nikunc'kam

GUARDIAN

:

Soc REGULATION
2.

406

V

or 1804

.

..

187

..

.

380

AD L1 TEM :
See Own, Paocsouns

mmrrnr

Conn, 19

.
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OFFICE:

Sec JURISDICTION,
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II

GENERAL

EMU

LAW:

See Sir/mi.
See

INDEX.

Crer

Oman Cons-r, 2

..

Pnocnnuus

See Cox-rasc'r

Am,

..

2

Adqztion among Kshatriyas—Religious ceremony not essential .'
in the Madras Presidency adoption without religious

Kshatriyas
ceremonies is valid.
Amo

v. Ramanuja

Singamma
Cbandramala
3,

v. Muktamala
Decree

for partition

and

meme proﬁts

against

.-

IO

20

father—Son's

'1‘, amember of an undivided Hindu family, sued K, the manager, to obtain
his share of the family estate without making the sons of K parties to the suit.
K oﬁered to abide by the oath of T, and a decree was passed in T‘s favor,
declaring him entitled to a one-sixth share of the land, jewels, and money,
In execution of this decree, T attached
and to mesne proﬁts and interest.
lands belonging to K and his sons who had remained in union. The attach
ment was raised on the intervention of the sons of K.
Held, in a suit to declare the shares of the sons of K liable for the decree
against K, that the rule in Girdharee Lall v. Kanioo La” (14 B.L.R., 187; s.c.
L.R., l I.A., 321) was not applicable, and that the suit would not lie.

ﬁmmappaga v. Lakshmi'ndm'yana.

..

t.

s!

a.

I.

I.

c

284

Impartible same'nddri takmby heritage from father assets for payment
inherited from maternal grand
property—Zami'ndéri
debt—Self-acquired

atlwr .
ﬁffather’s
The estate which a son takes by heritage from his father constitutes assets
by descent for the payment of his father’s debt, not incurred for any immoral
or vicious purpose.
This estate may be attached and sold in execution of a
decree upon such a debt; and that it is an impartible zamindéri does not
alter the case.
The principle that the ancestral
in which the son acquires an
interest by birth, is liable for the property,
fat er’s debt, unless within the above
holds good by the Mitdksharé. law as administered in Madras as
exception,
well as in Bombay and Bengal.
Lall v. Kantoo Lall (l4 B.L.R.,
Girdkaree
187 ; s.c. L.R., l I.A., 321) referred to and followed.
Part of an im rtible zamindéri inherited from a maternal grandfather
was hypothecate
by the zamind‘r as security for a debt, not within the
above exception.

if

{inhe

Held, that all the ri ht, title, and interest which had come to his son by
heritage from the inde ted zamindér, as well in the hypothecated part as in
the rest of the zamindéri, were liable, so far as the had not been adminis
tered in payment of the father‘s debt, to be attache
and sold in execlition of
a decree against the father, based on his admission of the debt.
A mminddri inherited from a maternal grandfather is not “ self-acquired ”
pro
y.
ra—Whether the zamindar, having inherited from his maternal grand
father, was under the same restriction in reference to alienation as against
the property had come through the male
son, as he would have been
'F

Sivagin

—l—-————Liability of son

S

a

:

to pay barred debt offather
Hindﬁ, to recover Rs. 30 secured by promissory note exe—
ofa debt, for which
cuted by N's deceased father, in consideration
had sued
the father and which had been declared barred by limitation.
Bald, that N was bound to pay the debt from any assets of his father
received by him.
sued N,

a

5.

of

8-

Managua v. Zamu'ndar

S
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liability :

Charla (4 M.H.C.R., l65) followed.
-s.

Ndniyanaadmi

v. Sa'midas
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Partition suit—Mortgage

by father—Son's rights—Burden

ofproof:

.
._

.
-

400

in competition with mortgage
house
mortgagee
:

by

of

selling the estate—Right

of

Rich!

.

.

.

grandmother to maintenance
residence secured on sale

of

7.

.

.

the

In a suit by a Hindﬁ against his two brothers to recover his one-third share
of the family estate, a mortgagee, who was in possession of a portion of the
estate under a mortgage executed by the deceased father of the family, was
made a party to the suit.
It was not proved that the mortgage debt was
incurred for the beneﬁt of the famil , nor was it proved that it was incurred
father.
for immoral or illegal purposes by
Held, that the mortgage was only binding on the father‘s one-fourth share,
and that the plaintiff was entitled to recover one-fourth of the property mort
gaged from the mortgagee.
.
.
.
.
Sitardma'sa'mi v. Midatana
.

is

is

if

a

a

is

is

if

Although according to the Mitaksharh a mother may, on partition, or
not duly provided for, claim
the estate
being wasted, or her maintenance
an assignment of portion of the estate, yet she cannot call for partition, and
her right to maintenance cannot affect
mortgage of the estate created before
the house she resides in
any ortion has been assigned to her, except that,
sold in execution of a. decree upon the mort
su jeet to the mortgage and
gage, the house must be sold subject to her right.

..

..

decree against father .

..

..

..

..

..

.

..
..

..

:

.

..

"

277

..

284

.
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right to have maintenance charged on inheritanoa

Widow’s

.
.

.
.

.

.
.

..

debt

..

..

404

:

11,

..

.

SeeHnrnvst,3

for family
..
..

.

Cause Comm,

1

Son's liability
Sec SMALL

.
.

.
.

Under the law administered in the Madras Presidency in the case of sales
of land between Hindﬁs made before the date of the Tramfn' ofPropcrly Ad,
to complete a
1882, where all has been done that the parties contemplated
sale, the title of the purchaser cannot be defeated in favor of a. second pur
chaser merely by reason that the latter obtained and the former did not
obtain possession.
.
.
.
Ra'mdsa'mi v. llarimuttu
10.

165

:

..

130

.

.

.

in execution

property

Sale—Possession

.

of

.

.

.

.

v. Andyappa

-——————Sala offamily
SceDscnzx,3 ..
..

9.

A Hindﬁ widow entitled

to maintenance
may have the payment thereo!
on part of the inheritance in the hands of the heir.
.

.

.

267

.
.

Under the custom of illatam (afﬁliation of a son-in-law) which obtains
among the Beddis, or Pedda Kapu caste, of Nollora, the illatam son-in-law
does not thereby lose his rights of succession to the estate of his natural
father's divided brother.
.
.
Ba'lérami v. Para

.

.
.

316

v. Venkataratnamma

Hahdlakshmamma

.
.

83

.

secured by a. charge

.

.

..

.

.

.
.

.

.
.

.

.
.

.
.

ENFRANOEISED

.
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:

“All,

.

DIE—Inheritance

GUSTO}!

.
.

See CRIMINAL Paocnnnan Cons,
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2

:

HURT, COMPLAINT 0F

334
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3
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-———Resmnptiool
Charitable—Jurideion—Regulation
VII
2.
1863:
qfl817—Act XX
ntecs to contest the right of the Government to resume
A suit by the
See Jumsmc'rzos,

Subramanya

v. The Secretary

of

State

chattram and for feeding Br‘hmang

for India

n
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II
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cognizable by the Civil Courts.

a

of

Generated for alum (Columbia University) on 2015-08-10 07:50 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

8.

Yonketammlil

..

Ml

GENERAL

xvii

INDEX.

PAGE

INHEBITANCE

:

See ILLATAM

..

..

..

..

.

.

267
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381
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See SMALL CAUSE Conn'r,

.

430

See CIVIL Paocnm'nx Coma, 1859

INSURANCE:
Sn RAILWAY

170

ACT, 2

420

INTEREST:
See LIMITATION ACT,

10

417

VALUE OF, IN LAND:

2.

..

1

Sm REQISTBATION,
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h'ansported—-—Sonsjointly interested added as

plaintiff's:
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361

191, 277, 424

Msnms

,,

430‘

A suit by the trustees to recover the property of a temple from an ex
trustee who has been properly dismissed from his oﬁoe by the temple commit
tee, is not governed by Section 14 of Act XX of 1863.
I
..
..
..
..
..
..
..
..
..
Virasémi v. Subba

54

See SMALL CAUSE Coon-r,

Art XX of

2.

8.———

1863:

Hereditary oﬁce—Enﬁanchised

him—Regulation

IV

VI

of

1831—

Hadraa Act
of 1866 _‘
Where a claim to an hereditary village oﬂice, falling under Regulation VI
of 1831, has been made and rejected by n. Collector prior to the abolition of
the ofﬁce and the enfranchisemcnt of the lands which formed the emoluments
of the ofﬁce, a Civil Court cannot take cognizance of a suit by the claimant
to recover the lands from the incumbent to whom the lands have been granted
by the Iném Commissioner.
Kamatchi v. Ayilanda

4_-—

..

..

..

..

..

..

..

..

334

IN MATTERS 01" RELIGION—Cause of action—Dancing girl’s
ofen'ng rejevted by priest~ Disturbance of right of publie worship .
A dancing girl's offerings to the idol having been rejected by the oﬁiciat
ing priest of the temple on the ground that she had been guilty of miscon
duct:
Held, that if the former had. been wrongfully prevented from taking part
in the public womhip, she was entitled to relief from a Civil Court.
Vengamuth_u v. Pandardswara

IN SUIT

6.

..

.

..

..

-OF CIVIL COURT-Rermuc
See M13551 RIGHT

..

..

151

T0 ENFOBCE MORTGAGE:

See Svrr
8.

..

..

..

..

..

.

I40
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matters .'

..

..

..

..

..

csszun

xviii

1.

6

mnsx.

PM:

——

0F DISTRICT COURT—Minority
..
..
..
See Rsevuvrxos V or 1804

.
..

..

..

..

..

187

Suit for money paid under Land Acquisition Act, 1870~Civil
Code, Sections 16, 176, 19, 20, 43—erd Acquisition Act, 1870, Section
Articles, 95, 96:
1&—Limitation Act, Schedule

lProcedure

II,

In 1876, K sued M on a bond, dated 25th December 1869, for Rs. 6,000,
as
by which certain land in the district of South Tam'orc was hypothecated
security for the debt, and obtained a decree on the 6th of April 1876 for
on the 17th August 1876 for
the sale of the lands, which he purchased
Rs. 6,000.
K then discovered that part of the land hypothecated, situated within the
'urisdiction of the Subordinate Court at Kumbakénam, had been acquired
by a railway company under the Land Acquisition Act in 1874, and that the
Rs. 460 (claimed
by M’s mother, who sold the land to the
compensation,
company), was lodged in the treasury of Kumbalcénam in the name of M's
K having applied to the Subordinate Court for an order for
mother.
payment out of this sum, the Court, by order dated 28th February 1880,
directed that the question of title to the money should be decided by suit.
K then sued M as the sole heir of his deceased mother in the District
Mdnsii’s Court of Tiruvadi (where M resided) for a declaration of right to,
and to recover, the said sum of Rs. 460. The suit was ﬁled on the 4th
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September

l880.

On the 16th April 1880 M assigned his interest in the money sued for to
V, who was made defendant in the suit on his own application and pleaded—
(1) that the Court had no jurisdiction, as both the money and the land
which it
were, and he (V) resided, without the Min
represented
sif’s Court s jurisdiction ;
(2) that the land having been acquired by the railway company in 1874
before the suit upon the bond was ﬁled, this suit was barred by
Section 43 of the Code 0 Civil Procedure ,
by limitation, inasmuch as more than
(3) that this suit was barr
three years had elapsed since the money was paid by the railway
company ;

Hold : (1) that the suit was for money, and that V, not having ap lied to
0 held
stay proceedings under Section 20 of the Civil Procedure Code, must
to have acquiesced in the jurisdiction of the Court ;
(‘2) that K not having known, at the date of his suit on the bond, of the
acquisition of the land by the railway company, this suit is not barred by
Section 43 of the Code of Civil Procedure ;
was
(8) that the suit was not barred by limitation, as the compensation
awarded to M’s mother either through fraud on her part or mistake on the
did not become aware of the fraud or mistake
part of the Collector, and
of the
until within six years of the suit (Articles 95, 96 of Schedule

K

II

Indian Limitation Act).

Virarégava
9.

344

v. Krilhmndma'

—Value

of aubjectanattor

of on“ to an aside adoption—Plea

jurisdiction-Duty of Court of Appeal .
An Appellate Court cannot treat a plea to jurisdiction
which may be disregarded if the Court is satisﬁed with

to

as a technical plea
the decision on the

merits.

For the purpose of determining the jurisdiction over a suit bya reversioner
to set aside an adoption, the. loss which would accrue to the adopted it the
adoption be declared invalid is the measure of the value of the subject-matter
of the suit.
A Hindﬁ reversioner, entitled, after the death of a tenant for life, to a
share in the inheritance, cannot lay claim to any deﬁnite share, nor can he
sue to set aside a transaction affecting the inheritance, so far only as it would
nﬁect his probable share.
Késhava

v. Laklkminrirrigam

..

..

..

..

..

..

..

192
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KANAM TENURE:
See LIMITATION ACT, 2
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LABOUBING GLASSES:
See Foxes»

LABOUR

..

..

LAND ACQUISITION ACT, 1870, s.
A.
..
Sr: Jrnismcrrox, 8
LAND,

Liana-nos
,

Ac'r,

..

..

..

..

..

..

..

..

..

..

199

16:
..

3-14

10

III:

INTEREST

..

l

See REGISTRATION,

..

..

AND TENAR T—Confusion

LAHDLOBD

..

OH:

CHARGE

Set

..

.

of bo/mdariea—Rcmady

A

is

it,

tenant is bound to keep distinct from his own land during the tenancy,
and to leave clearly distinct at the end of
the land of his landlord.
\Vhere, owing to the negligence of the tenant, the land demised becomcs
with his own, the tenant, unless he can ascertain the former,
confounded
bound to deliver to the landlord a. portion of the lands of which the
boundaries have been confounded equal in value to the land demised.

——

263

—-——F01faitun—Mrilgaini

lease void

b

if

if

the
lease was granted subject to a condition that
' the tenant the
the land was alienated
ear, or
eﬁecte
by the tenant
rights to improvements

perpetual

rent was not paid in any
lease became void and
forfeited:

all

a

thre

for

non-payment

of

2.

v. Ti'rthamimi

_ rent or alienation—Belief against penalty .

.

a

it

by

_-—————Rmt
Subsequent sale

landlord for arrears

..

..

.

.

..

258) followed.
.

..

.

.
.

RIGHT

..

Act—Sale of tenant’s
rent—Right

of

SeeMmasl

M.H.C.R.,

.

327

..

..

..

303

interest

purchaser

by creditor

:

—-—I’alta'da'r

4.

.

.
.

Nambu'dri

.

..

(6

Thathan

of

v. Ndra'yana

.
.

Néra'yana

of rent—

was stipulated that if the rent fell in
dated 1849,
lease should be cancelled.
must be construed as
penal clause which should be

.

a

In
Mﬁlgaini lease
arrear in any year, the
Held, that this clause
relieved against.
Koltal Uppi v. Edavalath

a

The right, title and interest of a tenant in certain land having been
sold and purchased in execution of a decree upon
mortgage by
his creditor in 1874, the landlord, in pursuance of a notice under Section 39
of the Rm! Recovery Act Madras Act VIII of 1865), issued prior to the Civil
Court's sulc, sold the Inn in auction for arrears of rent due by the tenant.

attached,

169

.'

3
.

—-Ma7gaim' leau—Forfciture—Non-poymml
Penal clause—Belief .v

.
.

.

.

.

.
.

..

.
.

.
.

.

.

Subbaraya v. Krishna

.
.

;

;

a

a

Held (1) that
sale of the tenant’s ri ht in execution of a decree for
arrears of rent obtained by the landlordan
transferred by him to stranger,
was not a breach of the condition against alienation
(2) that the landlord having already sued for arrears of rent for three
recovery of the land, could not again one to recover
years without claimin
the land on the groun of non-payment of rent during those years
(3) that the forfeiture could not be enforced against the purchaser of the
tenant’s rights at the execution sale for non- yment of rent which accrued
to those three years, as the condition must be held to have been
subsequently
intended to secure payment of the rent and the penalty ought to be relieved
against.

5.
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Pses
Held, that the tenant's rights having assed to the purchaser at the Civil
Court‘s sale, there was no Interest of t e tenant available for sale by the
landlord under the provisions of Section 38 of the Rent Recovery Act.
Virappa v. Kathcma

..

..

..

6.

..

..

of land for non-cultivation

Zaminddr—Resumption

A reminder cannot put an
except in the manner provided

..

..

428

:

end to the relation of landlord and tenant,
by law.
by the mere fact that the tenant has allowed

A tenancy is not determined
the land to remain uncultivated.
Dinabhandu v. Lolranddlzusdmi

LEGAL PBACTITIONEBS’ ACT,
See CRIMINAL

PROCEDURE

LETTERS PATENT,

I.

1865,

..

..

..

..

..

..

322

..

..

252

1879:

Cons, 6
Not repealed by s. 64 of

29,

Code, 1872:

Criminal

Procedure

Statutes are not to be held to be repealed
by implication unless the
repugnancy between the new provision and a. former statute be plain and

Sitapatln' v. The Queen

..

..

..

..

See BOUNDARY Aer
..
..
Sn CIvII. Paoonnuns Conn, 11
..
..
Sn Drones, 7, 8

..
..

..

..

..

..

..

..

s-i

Section 29 of the Letters Patent of 1866 em owers the High Court to
transfer for trial before itself an appeal to a -ouIt 0! Sessions from the
sentence of a District Magistrate, and this power has not been aﬁected by
Section 64 of the Code of Criminal Procedure, 1872, which authorizes the
High Court to transfer an appeal from one Subordinate Court of criminal
junsdiction to another.

..

..

..

..

..

189

..

..

..

172

_ ..

..

..

..

LIMITATION:

See Res JUDICATA,

LIMITATION
tenancy .

..
..

3

359, 365
..

119

ACT, 1877, I. 19—Landlord and tenant-Acknowledgment of diforcnt

s. 19—Sale

.

.

.

.
.

.

certiﬁcate—Acknou-lcdgment

.

.

.
.

.
.

.

.

of

,

.
.

v. Srinivasa

2.

Venkatardma'na

:

a

a

landlord sued to recover arrears of rent due from a'tenant who
VVhere
entered as a GhAlgaini tenant for one year and continued in possession with
out executing fresh agreement
Held, that an admission, made in writing, and signed by the tenant, that
tenant at a lighter rent, was not
he held the land as Mﬁlgaini or permanent
an acknowledgment of the landlord’s right, which, under Section 19 of the
Limitation Act, 1877, would entitle the landlord to recover arrears of rent
‘
for three years prior to the date of the admission.
182

title—Mala

bar law— Ka'mun tenure .

a

is

a

a

a

sale certiﬁcate,
The acceptance of
granted by a Zila Court in 1824 to
the purchaser of mortgagee‘s interest in land sold by auction in satisfaction
not an acknowledgment by the purchaser of the title of the
decree,
of
mortgagor which will satisfy the conditions of Section 19 of the Limitation
fresh starting-point from which limitation will run for
Act and give

.
.

..

.
.

..

.
.

.
.

redemption.

thman v. Krishna

..

..

..

a

of

s. 20—Part paynwnt
principal of bond—Endorse
ment—Eula which must appear in .
To satisfy the conditions of Section 20:0ﬂthe Limitation Act, the endorse
of the person making
mont in the handwriting
part-payment of the
,

3
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Psos
principal of a bond need not show the appropriation of the pa ym ant to'
principal, but only the fact of the payment.
Anka/mma v. Rdmé

..

4.

—-———-—-—,

5.

-—-————————,

See

281

II,

sch.

art. 12 (e), art. 95;

Rsvsxus Rncovsnv Aer

See TRBBPASS,

148

II,

sch.

arts. 86, 37, 89, 40:

..

‘2

-——-—-,

..

..

n, m.

loh.

176

02, s. 10:

R sued his father and brother A for partition of the family estate, and
obtained a decree by which he was entitled to recover, inter alia, one-third
of a debt due to the family.
In May 1878 the debtor having received no notice of R’s claim, paid the
The father died and his estate came into the possession
debt to the father.
of A.

Held, in a suit brought by R in July 1881 against A for one-third of the
debt, that the money received by the father was not held in trust for a
speciﬁc purpose within the meaning of Section 10 of the Indian Limitation
Act, 1877, and that the suit was brn‘wl by limitation under Article 62 of
Schedule
of the said A01.

II
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Armniclwla

\-. Ill'irwisrimya
sch.

s,

7

402

II,

arts.

73,

ISO—Prom isaory

Mia—~Spacial

agreement .

Held, that a suit,
12th of September
was not barred by
120, of Schedule

II

Smyiv'i

brought in March 1881, upon a promissory note dated the
1875,
ayable any time within six years upon demand,
limitation, being governed not by Article 73, but Article
of the Indian Limitation Act of [877.

—-——--—,

8.

-.

\'. lin'apa

9.—

11, art. 89, s. 10

sch.

u-

290

.

..

59

..

8

344

II,

, sch.

10.

In

..

11, arts. 96,96:

————. sch.

Soc JURISDICTION,

..

art. Isa—Mortgaga—Interest—C'haiye on land :

the principal'and interest of a loan secured by a mort
of immovable pro erty, interest for twelve years is recoverable by
virtue of Article 132 of chedule H of the Indian Limitation Act, 1877.
suits to recover

gage

Devaniv.Ratna-.

..

..

, sch.

11.

II,

..

-.

..

..

..

art. 179, 01. 4. —Applicatimi

stem

Section 179 of sch
decree alive.

Ramésiims' v. Sasha

LOCAL FUNDS
See

Toms

6

See Civn.
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..
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Pnocsnuns
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a plicstion for execution
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for execution
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MAJORITY

POWER 01':

OF TRUSTEES,

..

See MALAnAn LAW. 4

IAINTERAKGE:
Sec CammAL
See Hmnu

270

_

Paocnnuns Conn,

10

..

..

..

..

..
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..

283

LAW, 7

180

Sue Hmnu LAW, 11

—_,

..

..

83

See MALAsAn Cns'ron

LAW. 2 .

Sac MALABAR

2.

259

OFFER

See CRIMINAL Pnocnnvns

“LABAB

341
01*:
Conn,

..

11

..

..

OUBTOK—Mapillas—Separute maintmarwe—Marriage

..
:

The junior male members of a anilla tarwad governed by the Marumak
katéyam law are entitled to maintenance from the tarwad when living in the
houses of their consorts, and also to a. higher rate of maintenance when living
1
with their consorts than when living as single men.
Bappan v. Makki

“HEAR
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2

..

..

—---——0ustom-—Maintmauce
In North Malabar

121

of families of male mambo"

by tm'wad :

members of a Nayar tarwad are by custom
entitled to receive from the karnavan an allowance for the maintenance of
their consorts and children while living in the tax-wad house.

-_-

Parvatbi v. Kamm-an

3.

See

4.

Stir

the male

..

..

..

..

..

..

..

..

..

..

-_———— Urdlarl—Truat

341

right: of :

Ka'namda'r mad melkdnamddr,

140

of majority :
Where the majority of the urﬂars of a Malabar devaswam agreed to
renew a kanam on terms beneﬁcial to the devaswam, aﬁel- the question of
the renewal had been fairly considered by all the urélars:
Held, that the decision of the majority was binding upon a diseentient mi
nority.

Teramath

KAPILLAB

v. Lakchmi

managment—-Power
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270
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:

See MALABAR
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MARRIAGE—Custom
See ALYASANTANA

:

LAw

374

with adaptive Brother | Daughter .'

2.
Sec

Raswnxcan,l

..

..

MINOR:
Sea REGULATION

V or

1804

HIRABI BIGHT—Relinquishmmt

quatté—Grant to “ranger—Jurisdiction qf Civil
Court—Tenure
of ordinary pattédér:
Where the mirﬁsl'dérs of a village have relinquished their patté for lands
in the vill e, and thereby given occasion to the revenue authorities to offer
patth to at ers,_a Clvﬂ Court cannot compel the revenue authorities to grant
a pattﬁ, to the muisidérs in preference to strangers, although the
mirﬁsidérs
may have a preferential claim under the darkhést rules.

GENERAL

xxiii

INDEX .

Psor.
Per Turner, C.J.—A mirdsidér does not lose his mir‘si right by relinquish
ing his patts.
A putts issued by Government will, unless it is otherwise stipulated, be
construed to enure so long as the raiyat pays the revenue he has engaged to
PBY
Subbaraya v. The Sub- Collector of Chingleput

on

so

..

..

-.
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MIBJOINDER 0F CAUSES OF ACTION:
Sue Fons-101s Junoxsn'r,

2

..

..

..

J

—P

2

..
Powers

Civil Procedure Code, Sections 25, 26, 46, 53, 662, 564 .'

278
Court

of Appellate
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Section 26 of the Corb- of Civil Procedure does not authorize the joinder of
plaintiffs with antagonistic claims arising out of distinct causes of action.
Where one of two widows of a deceased Hindu and her adopted son sued
as co-plaintiﬁs, claiming in the alternative either to recover the whole familv
estate for the latter, if the adoption was valid, or, if the adoption was invalid,
one-half of the estate for the former :
Held, that the suit was bad for misjoinder.
Held, also, that when such misjoindcr had been allowed and the suit
decided and an appeal brought, the Court of Appeal should dispose of the suit
in the mode in which the Lower Court ought to have disposed of it, by
returning the plaint for amendment.
Farzand Ali v. Yusquli (I.L.R., 2 All., 669) dissented from.
Lingammdl v. mGatammél

239

KOBTGAGE:
..

See LIMH‘A'X‘XON A01“, 10
See REGULATION

XXXIV

See Rss JUDICATA,

——-—bg
See Hnmu

3

or 1802

..

no

..

..
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H

--.
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..

..

417
74
119

Father—Son’s rights :

LAW,6

..

szditional

..

..

sale—Condition

..

..

400

precedent :

In a mortgage deed executed by a Muhammadsn to a Hindu in 1820, it
was stipulated that the principal and interest were to be repaid within five
years, that an account was to be taken at the end of ﬁve years of the proﬁts
of the lands, and any sum found due to the mortgagee, after deducting the
proﬁts of the lands from the debt, was to be paid to the mortgagee, and that
and it
the payment was to be endorsed on the bond and the lands resumed;
was provided that, if the amount due to the mortgagee at the expiry of the
id, the lands were to be treated as sold and delivered
said term was not
instead of mortgaged:u
Held, that no account having been taken as provided, the mortgage was
redeemable within sixty years.
Amirudin v. Sobhana'dri
4,

__._

-Suit

Procedure :

..

..

339

to redeem land in poaunion of co-owner ofequity

of redemption

Where a mortgagee in possession acquires a right to a share in the property
the mortgaged
property on
he cannot be compelled to surrender
mortgaged,
payment of the debt, or any part of it on payment of aproportionate amount
of the debt, until the mort gor has, by a proper suit for partition, ascer
tained deﬁnitely the shares 0 the co-owncrs.
Mama v. Kuttu

IUEAIIIADAR

..

LAW primd

II

I.
facie applicabIe

in Malabar

as to right to

61

superinth

Mosques .'

In Malabar, when the right to superintend a mosque is in dispute, the
Muhammndan Law of Succession must be applied unless a custom to the
contrary is proved.

xxiv

GENERAL

mnnx.
Pser

Proof that the management of most mosques in a certain district is in the
hands of persons
who would inherit under the Mammakkatayam law, will
not warrant a. ﬁnding of the existence of such a custom in such district.
Kunln' Bi-vi v. Abdul Aziz
..
..
..
..
..
..
..
..

103
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land—
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Suit
Parties to suit—Liability to Government forfquil-rent

V

303
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ll.

83, 411~Receiving stolen property—Discharge
2.
receiver
Dolt' inmpax—Proof of theft—Conviction

child-thief—

:
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,

t

.

.
.

.
.
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.

ordinary .
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PENAL CODE,

.
.

See

of

PAY—Attachment

tenure

.

.
.

.

OF—Pdttadar,

.

.
.

PATTA, BELINQUISHHENT
.
See Mmlsr Rieu'r

.

.

.

.

.

v. Vt'rappa

.

Rdnuinuja

.
.

is

21

a

is

lt

a

Where the grantees of an inﬁm village, subject to favourable quit-rent,
enjoy the rent payable by the permanent tenants in deﬁned shares, any one
of the grantees may sue his co-sharers for a partition of the lands of the vil
lage to enable him the more easily to recover his share of the rent, although
he cannot, without the consent of Government, put an end to his joint liabi
lit for the entire quit-rent.
not necessary for the plaintiﬂ' in such suit to implead any miyat
whose rights are unquestioned.
case must be carried out by the Collector after a
The partition in such
carried out by the Collector, ﬁnal
preliminary decree, and when partition
decree should be passed.

is

a.

The fact that a child has been tried for theft and discharged under Sec
tion 215 of the Code of Criminal Procedure, 1872. on the ground of want of
understanding within the meaning of Section 83 of the Indian Penal Code,
under Section 411 of the
no bar to the conviction of
person charged
ndilm Penal Code with receiving the property alleged to have been stolen.
..
..
..
..
.
The Queen v. Krishna
.
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.
.
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Reevnnrox IV or
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a
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The Queen in Anthony

.
.

-—__,

is

it,

Omission to fence 9. well on private ground within eight yards of a high
way, and open to
not punishable as public nuisance.

Unnecessary publication:

a

1 t

.

..

.
.

.

.
.

..

..'
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.
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,
.

.

Sankara
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The Queen v.
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to pay interest
Contract Act, Section 74

at

to secure prompt

rate

unusual

159, 327

payment—

:

8
.

See Lsrmnonn

2,
3

PENALTY:

a

:

J

_

is

if

A promise to pay interest, the principal sum
not re id within ﬁfteen
te oi the promise
days, at the rate of one anna per rupee per diem from the
cannot be enter ced, but interest at the
(intended to secure prompt
current rate may be allowe (payment),
Per Innes, .—Quwre
Vv'hether Section 74 of the Indian Contract Act 18
applicable to such
case?
.
.

.
.

.

.
.

.

167

..

..
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.
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PBEBIDENOY SMALL CAUSE COURT ACT, ss.
See SMALL
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.
.

See RELIGIOUS
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a

S,

:

a

S

b

S,

S

a a

N

S,

s

S,

a

N, having attended
Hindu widow-marriage (legalized by Act XV of
his gum, or
1856),
iritual superior, published notice declaring N to be
and the ublic of the town
an outcaste, and forbi ding the disciples of
in which
lived, to associate with N until he submit
to the prescribed
penance and obtained
certiﬁcate of puriﬁcation from S.
also sent by post
registered post-card of similar purport to N.
In consequence of the interdict of
N was prevented from performing
vows in the temple, lost the society of his relatives, and was otherwise dam
niﬁed.
N charged
with criminal intimidation, intimidation
attem
to induce belief that by an act of the oﬁender the person lntimi ated w'
become an object of divine displeasure, and defamation
by commu
‘Hetd, that the ﬁrst two charges were unfounded, but that
registered
post-card to N,
mcating the sentence of excommunication by
was guilty of defamation.
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..

..

smear

xxvi

mnsx.
Psor

PROCEDURE

:

See Civn.
See

Pnocsnuns

Cons.

Cmmxn. Psocznvss Con].
——Appeal

\
all interest on his own account :

by defendant disclaiming

S sued to redeem land mortgaged to N and made P a defendant in the
suit on the ground that he was in possession on account of N, his brother.
P disclaimed all interest on his own account, and alleged that he was in
possession on behalf of N and that the mortgage was a forgery.

N

was ex parte.

The Mﬁnsif decreed for the plaintiﬁ.
P appealed.
The Subordinate Judge dismissed the suit on the ground
that the mortgage was not proved.
Held, on second appeal, that P had no locus Mandi and could not appeal
from the Mﬁnsif’s decree.
Sesha v. Pappuvarada
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See PUBLIC

Wonsnlr,

2

-

PBOIISBOBY NOTE:
Sec LIMITATION ACT, 7 . .

PUBLIC NUIBANCE:
SeePzNALCons,6

..

..

PUBLIC PEACE—Proceuions—duty
Sic Pusmc Wonsurr,

PUBLIC TANK—Right

of Magistrates

..

2

..

.'

..

to repair—Long user :

A tank

for the use of the ublic having been dug by the ancestor of the
plaintiffs with the leave of t e owners of the village, stone steps and other
. ermanent im rovements to the tank were constructed from time to time both
8y members 0 the family of the plaintiﬂs and b the ancestors of the defend
and
ants ' up to the year 1842, from which time til 1878 the conservanc
'
of the tank were exclusively carried out by the members of the
re
y
o the plaintiﬁs.
Held, that whether or not they were entitled to exclude others from inter
fering with the repairs of the steps made by their ancestors, the laintiﬁs
were not entitled to an in'unction prohibiting others from interfering with
the general conservancy o the tank.
Mullaya v. Sivara'mén

..

..

PUBLIC WORSHIP, place of :
See Our or Manms Mumcrru. Acr
,

_-_---—-—Prouasion

..

..

..

..

..

..

..

..

..

..

..

..

in public streata—Gmgﬂict of rights-Duty Qf Ha
gistralc when public peace threatened .'
In aﬁording special protection to persons assembled for religious worship
or religious ceremonies, the law points to congregational rather than private
worship, and it may fairly be required of congregations that they should
inform the Magistrate or police at what hours they customarily assemble for
worship,in order that the rights of other persons may not be unduly curtailed.
No sect is entitled to deprive others for ever of the right to use the public
recessions, on the plea of the sanctity of their place of worship,
streets for
or on the p as that worship is carried on therein day and night.
The duties of a Magistrate in cases where the ublic peace is likely to be
disturbed by one sect attempting to prevent anot er from using the public
streets for processions discussed.
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The principles laid down in Muthialu C'Iietti v. Bapun Saib (I.L.R., 2 Mad,
140) examined, explained, and approved.
Sandi-om v. The Queen
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..

..

.

..

.

..

.

-

203

.

247

PUNISHMENT IN STOCKS:
Sec REGULATION

RAILWAY

XI

or 1816

..

.

ACT, 1079, s. 26—Disobediencc

of rule—Accident—Liability :
26 of the Indian Railway Act, 1879,
arises not from the consequences directly referable to the breach of the rule,
but because of the danger which the breach of the rule entails.

Liability to conviction under Section

, sch.

..

..

II

(1)

2.—

..

..

..

s. ll—Silks—Insurance

..

201

.'

Snell v. The Queen
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Gone,
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Conn, 21
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Sec Civn. Paocsnuus

RECEIVING STOLEN PROPERTY
SccPsxALCons,2
..
..

.

————-—-, REFUSAL T0 APPOINT:

.

3.

RECORD

IN CEIMINAL SUMMARY TRIALS:

See‘VARR-ANT

..

in [and— Value— Test .

REGISTRATION—Interact
a

is

For the purpose of registration the value of the interest created in immo
bond
that sum by the payment of which the
vable property by
mortggge.
interest could be determin
Tigagardja v. .Ra'mdnlijam
mortgage

subsequent

.'

1864, s. 13-1?er of unregistered
admission rejected—Evidence Act, Section 65b

by

422

REGISTRATION ACT,

a

a

ej

ectment suit claimed to be in possession under mort
The defendant in an
and
second
gage-deed for Rs. 1,000, executed in 1865, but not registered,
for Rs. 50 of the same date, in which the ﬁrst mortgage was
mortgage-deed
recited.
Held, that by virtue of Section 18 of the Registration Act, 1864, the ﬁrst
could not be put in evidence, and that the defendant could not
mortgage-deed
give secondary evidence thereof under Section 656 of the Indian Evidence

1868,

50— Unregistered

mortgage

defeated

.
.

.
.

..

.
.

.
s.

registered sale:

.

by

REGISTRATION ACT,

.

.

v. Krishnascimi

.
.

Act.

Varada

subsequent

N

V having purchased land from
in March 1871 by registered deed for
Rs. 10, entered into and retained possession till ousted by K m 1880 inexecu
tion of decree obtained by K against N upon an unregistered mortgage-deed,
5

a.
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RECEIVER, FROM CHILD-THIEF, CONVICTION
2.

420

LAND:

See Crvn. Paocsnvns

Sec

.
.

v. The South Indian Railway Company

Sdminédlm

BAIYATWABI

.
.

a

a

The term “ silks in
manufactured state and whether wrought up or not
”
wrought up with other materials used in the second schedule of the Indian
Railway Act, 1879, does not apply to all classes of goods in which silk may
be introduced.
A cloth composed of silk and cotton thread, one-eighth being silk and
seven-eighths cotton, the proportionate value of silk and cotton being one to
four and
half, does not come within the meaning of the said term.

117

xxviii

osssssr mnsx.
Paos
dated

to become an absolute sale within a certain date
1869, conditioned
which had elapsed before suit was brought :
Held, that under Section 50 of the Registration Act of 1866 K’s title was
defeated by V’s registered salo deed.

Vcnka'yya v. Kota'yya

..

..

..

..

-.

153

REGISTRATION ACT, 1877, s. ISO—Mortgagc—Priority .

A mortgaged certain land to B for Rs. 50 on the 13th November 1872 by
On the 30th September 1876 A mortgaged the same land
unregistered deed.
to C for Rs. 300 by registered deed. 0n the 20th December 1877 A sold the
same land to B for Rs. 70 by unregistered deed.
In 1879 C sued A upon his
mortgage deed, obtained a decree, and attached the land in B’s possession.
B objected, but his claim was reiected.
Held, in a suit by B to set aside the attachment by C, that C’s claim being
based on a document registered
within the meanin
of Section 60 of the
Indian Registration Act, 1877, was superior to B’s c aim, and that the suit
must be dismissed.
Mutkanna v.
2.

Ali

174

————————-—Regiatered
on prior unregistered
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Beg
purchaser

dccd—Fraud-Nolicc—Hiarily

competing with holder
.

of decree

A registered purchaser of land who has bought with full notice of a prior
unregistered encumbrance, of which the registration was optional, is entitled
to hold the land free of such encumbrance,
and the tact that prior to the
purchase and to the knowledge of the purchaser a decree has been obtained
by the encumbrancer
declaring the land liable to be sold in default of
payment of the amount of the decree,‘does not affect the title of the purchaser.
Madnr v. Subbara'yalu

REGULATION XXX! OF
-—-——-

XXXIV

..

..

..

1802

..

..

OF 1802 applicable

..
..

..
..

..

..

..

..

..

88

..

363

..

to mar-(gages wkcrc redemption is allowed

at the end of any year :

An instrument of mortgage whereby land is made over to the mortgagee
for cultivation and a gram rent estimated at a certain quantity is to be
retained yearly in lien 01 interest, with a condition that on the expiry of any
recovered on payment
might be redeemed and
year the mort
of the principaia alls within the purview of pgsession
gulation XXXIV of 1802.
Pcrlathail Subba Rdu v. Mankudc' Nam'yana, I.L.R., 4 Mad, 113, distin
I
guished.
Tippayya v. Venkata

--_-~

..

..

..

..

..

..

-.

74

..

-—- V 01* 1804, s. QO—mmrdian—MianEnato paying "venue to
Government—Jurisdiction of District Court .

A District Court has no jurisdiction under Section 20 of Regulation V of
1804 and Section 3 of Regulation X of 1831 to appoint a guardian o! the
estate of a minor when the estate pays revenue to Government.
Subramanyan,

Petition

IV
summons—Concurrent

of

..

..

..

..

..

..

..

of 1816, en. 15, lB—I‘mal Oodc, Section 174—Disobadimca
jurisdiction :

..

of

The provisions of Section 174 of the Indian Penal Coda are not in conﬂict
with the special provisions of Sections 15 and 16 of Regulation IV of 1816
(Madrasg.
In or inary cases disobedience to the summons of a Village Munsif should
But if a charge is laid under the Pmal
be dealt with under the Regulation.
Code, the Criminal Court must deal with it.
The Queen v. Rdmdchandrdppa

_-—-—-—-—-

..

II or RIG—Punishment

A Mussulman is not of

Section

.

249

in clocks—Parsons

liable :

the lower castes o! the people punishable, under
of 1816, by conﬁnement in the village
10 of Madras Regulation

XI

stocks.

TbeQueenv.Nnbi

..

..

..

..

..

..

..

..

..

GENERAL

INDEX.

Pses

—--—---——VIIOF1617

..

..

..

..

..

..

.

OF 1881 (MADRAB):
SnJvnismc'l-lox, 8
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363

VI
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x 01'
V

Sec Brenna-non

RELIGION,

334

1831 :

or 1804

matters of, Civil rights .'

..

..

Seth"zusmc1-10N,4

..

RELIGIOUS OFFICE,

sale of, to proper person of some caste and not, illegal—Practice
—-Objection taken in second appeal allowed :

The sale of a religious oﬂice to a person not in the line of heirs, though
otherwise qualiﬁed for the performance of the duties of the ofﬁce, is illegal.
Manclm'rdm v. Proinslmnkar (I.L.R., 6 B0m., 298) discussed.
In a suit to enforce a right by purchase of a priest’s oﬁce no objection was
taken to the legality of the transaction until second appeal.
Hold, that the obj action must be allowed.
..
..
..
..
Kappa v. Dorau'mi

DEMAND:
See Misioxxnsn,

..

..

2

..

..

..

..

..
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See BAIL.

BERT RECOVERY ACT,

4:

s. 11, cl.

\Vhere a landlord claimed to revert to nanjai rates of rent on the ground
that he had repaired a tank which for years had been unrepaired:
HoId, that the sanction of the Collector was not required by Section
of
the Rout Recovery Act.
Held, also, that a reasonable time must be allowed to the tenant to prepare
for change of cultivation.
..
.u
'|Lakshmanan v. Kolandaivélu
o.
or
.|

ll

2_

.--

-—

See LANDLORD

sun Tsxssr, 6

ll.

8.
See LANDLORD

..

..

..

..

..

..

..

322

..

i

..

..

..

..

..

I428

88, 39:

AND TBNANT,

5

of appeal—Estwpel bydecision—Limit of rule—No
inter so under a title derived from one of the original liti

RES JUDICATA—Compromise
bar to persona contesting

9anta :

been held to be valid by the High Court on appeal
An adoption
having ourt, an appeal to the Privy Council was preferred,
from a. Subordinate
when the parties entered into a compromise and the appeal was permitted to
be withdrawn
Hold, that the decree of the High Court as to the validity of the adoption
so as to allow the mat
become ﬁnal and was not affected by the compromise
litigated between the parties or their privies.
ter to be
the decision of a Court as to the validity of an adoption in a suit
Althougagain
proceedings between A and those
between A and B may, in any subsequent
claiming under him on the one side, andB and those claiming under him on
the other, ostop the parties to such proceedings from again questioning the
vulidi
of the adoption, yet in a suit where both the contesting parties claim
under , such decision will not operate as an estoppel so as to prevent the
validity of the adoption being again questioned by either party to such suit.
Queue—Whether a Sﬁdra can be validly adopted after marriage.
..
..
..
..
Vythilimga v. Vijayathammdl

2.

-—-—-——-—Doores against karnavan of Malabar tarwdd not binding on
junior member—Necessary parties to suits against property of Malalar families—
Malabar law—Nambu'dri. family, status of—Oiril Procedure Coda, 1877, Section 13,
explanation

3“

s. 12:

6, Section 30 :

The plaintiff, in member of a Malabar Nambﬁdri family, sued for certain
He had
land, claiming it as the property of his family, the Vadashcriillam.

43

XXX

GENERAL

INDEX.
PAGE

been dispossessed by the defendants, under a decree declaring their title to the
land against the plaintiff’s elder brother, who claimed it on behalf of the
Vadasheri illam.
Held, that the plaintiﬁ was not estopped by the former decree from recover
ing the land.
For Inncs, J.-—The question whether a decree obtained against the ham
van of a Nayar tarwéd or of a Nambﬁdri family in Malabar is binding on the
family is purely one of procedure.
The dictum in Varannlrot Nara'yanan Namburi v. Varanal'ot Narcig/anan
Namburi (I.L.R.,2 Mad, 328), that inthe absence of fraud or collusion a decree
against the kamavun, as such, is binding on the anandravans of the tar-wed,
is not warranted by any provision of the Code of Civil Procedurr.
Every member of the tarwAd is entitled to be made a party, or to have
notice under Section 30 of the Code of Civil Procedure, in any suit the object
of which is to affect the tarwéd ropcrty.
Explanation 5 of Section 13 o the Code of Civil Procedure does not refer to
bondﬁde defences, but to bond ﬁde claims, and does not make a decree
binding
one. person not a party to it where the actual defendant was jointly intercstc
with such person in the subject-matter of the suit and defended the suit bomi

ﬁde.
Hazir Ghazi v. Sonanmwo Dam-e (I.L.R., 6 Cal., 31) approved.
.-Va'sudéca v. Na'ra'yana
-.
-of
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.

~————-—Limitation—Declaralory mortgage decreo
executed for ﬁfteen years no bar to subsequent suit to redeem :

for

I.

.

redemption

121

not

In 1866 S obtained a decree authorizing him to recover certain property
but not declaring that 8
on payment of a certain sum to the mortgagee,
would be foreclosed if he did not exercise his right of redemption.
Hold, that S was not debarrcd from bringing a suit to redeem the same
property in 1881.

Sa'mi v. Sdmasundram

..

..

RESUIPTIOK 0F CHARITABLE
Act XX of 1863 :
Soc IXXM, 2

..

..

..

..

..

VII

INAM—Juri-wliwtioII—Jt/yulu/ion

119

..

0f1817—
.

..

361

REVENUE RECOVERY ACT,
12(0), Article 95—81:“

as. 38, 39—Limitution Act, 1877, Schedule
to set aside alleged fraudulent sale—Limitation :

II,

Article

Non-compliance by the Collector with the directions of Sections 38 and 39
of 1864) does not invalidate
of the Revenue Recovery Act Madras Act
the title of the purchaser of Ian sold for arrears of revenue.
\thrc lands had been sold for alleged arrears of revenue and bought in
' for Government, but the sale had not been registered under Section 38 :
Held, that a suit brought to set aside the sale after one year from the date
thereof against a bond ﬁde purchaser for value from Government was barred
by limitation.

II

..

Karuppa v. Vdsudc'va

REVISION—Power of
Sea

van.

..

..

..

..

..

..

..

..

148

..

..

..

..

..

..

..

414

..

..

..

..

,.

_,

_,

245

..

..

..

..

the High Court .'

Pnocnnuas

Conn, 22

BIOTING:
Soc 'l‘imsmss,

BALE

l

..

CERTIFICATE:
..

5w LIMITATION Am", 2
SALE,

..

CONDITIONAL:

See Mourosoe,

3

..

..

SIGNATURE OF MAGISTRATE:
.
-on
See

WAan

339

390

GENERAL

xxxi

INDEX.

Pass
SILKB

:

Acr

Sac RAILWAY

..

..

..

..

..

SHALL CAUSE COURT—Jurisdiction—Contract—Hindli

..

..
son’s

..

.

420

liability for family

debt .

The manager of a Hindu family having borrowed money for a proper and
vs a bond to secure the debt.
necessary purpose—his son’s marriage—
Held, that a suit against the father an son to recover the money lent was
of 1865.
cognizable by a Court of Small Causes under Act

XI

Kamppana v. Virabadra

-—-

2'

..

..

..

Jurisdiction— Contribution,

coma—Family debt :

..

..

..

suitfor—Hindzi

277

law—Coper

A decree having been passed against the plaintiﬁ and defendant, undivided
Hindu brothers, jointly for a family debt, and the decree-holder having
levied the sum decreed from the plaintiff, a suit was brought by him in a
Small Cause Court for contribution against the defendant :
Held that, although that Court could entertain a suit for contribution, such
suit could not be brought by the plaintiﬁ against the defendant under the
'
'
circumstances
of the case.
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Obellapillai v. Krishnama
3_

_____.______-A suit u

424

Jm-i;diction-Suit

on a foreign judgment

Causes esta lished under Act

Krishna): v. Pile.

SHALL CAUSE

of 1865.

..

COURT,

Sections 8, 3—Act

XI

on foreignjudgment .'

is not cognizable by a Court of Small
191

HADBAS—thrisdiction--Inoolocnoy,

X V of 1882,

Sections 2, 23 :

Act

XI V

of

1882,

The Madras Court of Small Causes has no jurisdiction in insolvenc .
The second paragraph of Section 8 of the Code a Civil Procedure, 1882,
which authorized the Local Government, by noti cation published in the
oﬁcial gazette, to extend to the Presidenc ' Small Cause Court certain por
tions of the said Code, is repealed by the residency Small Cause Court Act
(Section 2 of Act XV of 1882), and consequently the notiﬁcation of the
Governor in Council of Fort St. George, dated 26th February 1879, confer
ring on the Madras Court of Small Causes jurisdiction in insolvency, being
repugnant to Section 8 of the Code of Civil Procedure, 1882, as amended, if
otherwise valid, ceased to have effect when Act XV of 1882 came into force.
Waller, In re

..

..

..

430

STATUTE:
..

82, 33, Vic. Cap., 29

STATUTES,
See

CONSTRUCTION

Lamas Parsxr

STOCKS:
Sac

Reacts-nos

XI

,

..

..

1816

32

..

..

SUIT TO ENFOBCE CONTRACT OF MORTGAGE~Docrec conditional on paying
of prior mortgage—Nature of suit for purpose of Jurisdiction—Malabar law—
Melkrinamdér,

of:

363

OF—Rspeal by implication.

..

or

..

right of—Kdnam tenure, right to make further advance not an incident

A suit brought by a kﬁnam-holder against the jenmi and the holders of a
prior kanam in possession, to recover possession of the lands, may be roperly
treated, for the purpose of jurisdiction, as a suit for land, although it results
in a decree for redemption, and, if regarded as a redemption suit, would be
_ cognizable by a Court of subordinate jurisdiction.

247

INDEX.

GENERAL

Psos
the land from the kenum-holder,
out of th 6 mm a d mead
nam, on
e
0 arm 0 Rayﬁ-Zoover
e expiry oof allélliﬁnamf
aﬁThlitlllOldel'_0f
or
of improvemei'itnifaym
vagueto give the kenam-holder the o t‘lon 0 f ma ki ng
hyqtihe‘lhtterand
oftthe
boun
e Jenmi is no
advances before demising to another tenant on khan?-

further

BUXKARY TRIAL:
SURETY:
See Gusnsxrsn

TANK

TRIPLE COMMITTEE,
See AchXof1863
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,,

396

..

..

..

..

..

..

..

406

..

..

..

..

..

u

..

..

..

229

of, entitled

Member

..

TITLE, ACKNOWLEDGIENT

01‘:

ACT,

..

..

..

TOLLS, LEVIABLB

.-

..

..

:

Sea PUBLIC TANK

Sea LXMITATION

..

..

..

..

..

See WARRANT

..

..

Maralmr v. Paraméswaran

2..

..

AT TOLL-GATE

to resign

Ojica .

..

..

..

.

..

..

..

114

..

..

..

..

..

..

,_

326

ONLY:

Act IV of 1871), tolls are only
Under the Local Funds Act (Madras
not leviablo on carts which enter a. circle by
are
tolls
and
toll-burs,
leviable at
there is no toll-bar.
a public road on which
a toll
would not be levisble on a cart approaching
(lawn—Whether toll
a road available
than
by
otherwise
payment
to
evade
bar and making a détour
to the public.
v. Lakslmman

Govinda-rdjulu

IIPROVEHEHT

TOWNS

ACT,

1871,

cl. IV,

sch.

B—Hogistrato’s

taxable .'

Court
r

Vakil

"

"
" pleader and practising vakil used in Clause IV, Schedule B
The words
mom who
are not restricted to
1871,
Act,
of the llladrao Towns Impravmnent
District or High Court, but includise all practi
the
from
sanads
have obtained
within the municipal limits,
tioners in Courts of criminal jurisdiction

Palamcottah

Municipality v. Ammsémi

..

..

..

37

..

100

:
TRADE MARK-SimiZm-ity—Name
'goods
No trader importing
calculated

which is
can lawfully :adopt a trade-mark
the same name as those of
market
in
the
bear
to
his
goods
to cause

s. rival trader.

Taylor v. Virasémi

NS

.

..

ofplaintlfs
TRANSPORTATION 0? PLAINTIFF—Jaime?"

:
.,

331

to possession
TBESPABE—Rioting—Bight
is no answer to a charge of rioting by making
to
possession
of
right
‘ A plea
an
by a. trespasser, who is in possession
cultivated
land
on
entry
a forcible
entry.
opposes the

245

Coos, 6
Sco CIVIL Pnocsnunn

..

.

-.

.,

..

.

--

Appdvu v. The Queen

.

Arum

T0 LAND—Declaratory

.

suit—Linnmtion

Ad,

1877,

Schedule

II,

as, 37, as, 40:

an
been disputed, and who has obtained
whose right to land has
Procedure, 1872, from a Magis
Criminal
Code
the
of
order under Chapter 40 of
is entitled to sue for a
declaring him entitled to retain possession,

A person

trate,
land.
declaration of his right to the
of crops
February 1880 for compensation for loss
Plaintiff sued on the 9th of
January 1877.
in
well
his
of
taking possession
that time
caused by the defendants
dismissed the suit on the ground
The District Judge on appeal
claim was
from January 1877, and that the
the
plaintiff
against
run
to
began
of the Limitation Act, 1877.
40 of Schedule
barred by Section 36, 37, 39 or

II

GENERAL

xxxiii

INDEX.

Pass
Held, that the plaintiﬁ was entitled to sue for compensation for the trespass
within three years from the date on which the defendants’ possession ceased,
and
that the defendants were liable for any loss suffered within three years
preceding the date of the suit.
Namaimma

v. Ragupatln'

TRUST MANAGEMENT—

..

Soc MAL/mm LAW, 4

WAGES,

..

..

..

..

..

..

..

..

176

..

..

..

..

..

..

..

..

270

..

..

..

..

..

..

13B

Uni/are :

lien for, on assets of judgment

See CIVIL PROCEDURE

debtor :

CODE, 1877, 20

WARRANT 0F COMMENT—Signature

of Magistrate—Summary trial—Record—
Magistrate—Summary trial of serious oﬂ'em'e:
The signature of a Magistrate to a warrant of commitment under Section
303 of the Code of Criminal Procedure, 187 2, should not be aﬂixed by a stamp.
In summary trials under the provisions of Chapter XVIII of the Code of
cases, and the judg
Criminal Procedure, 1872, the record in non-uppealable
A Magistrate
ment in appealable cases, must be written by the Magistrate.
in such cases is not authorized to depute that duty to a clerk, nor to afﬁx his
signature to the record or judgment b a stamp.
Where a head constable of police 0 many years' service was charged with
criminal intimidation with a view to prevent a person from giving evidence
against serious offenders, and the District Magistrate tried the case summarily
under the special power given by Section 222 (10) of the Code of Criminal
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Judgmmt—Signature—District

Procedure,

1872:

Held, that the case ought not to have been tried summarily.

Subramanya

v. The Queen

WELL, UNFENOED:
SeePnNAnCons,5
WORSHIP, Public,

disturbance

See JURISDICTION,
See

..
4

Punuc Woasmr,

..

..

..

..

..

..

..

..

396

..

..

..

..

..

..

..

..

280

..
..

..

..
..

..

..

..

..

..

151

..

..

-.

..

..

..

203

..

..

..

.-

..

..

..

322

..

..

H

..

..

..

..

l

of:

..
2

zamnsn:
See LANDLOBD

um

TENANT,

6

ZAIIRDARI, IMPABTIBLE:
~SeeHmnuL1iw,4

..

..
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MUTTAYAN

CHETTI,

PLAINTIFF,

J.C.

and

SANGILI VIRA PANDIA CHDINATAMBIAR,

me'nns'n

and 23,
May 10.

0F

SWAGIRI, DEFENDANT.*
(On appeal from the High Court of Madras.)
Hitéksharé law—Assets

by descent—Charge

for thefatker’s debt—Eddie

an inheritance

in the possession

of

the M"

inherited from maternal grandfather.

The estate which a son takes by heritage from his father constitutes assets by
or
imrnoral
of a decree

descent for the payment of his father’s debt, not incurred for any
vicious

purpose.

This estate may be attached and sold in execution

upon such a debt; and that it is an impartible

zamiudari does

not alter the

.

case.

The principle that the ancestral property, in which the son acquires an inter
est by birth, is liable for the father’s debt,

holds good by the Mitéksharé.

unless

within the above

exception,

law as administered in Madras as well as in Bombay

and Bengal. Girdharae Lall v. Kantoo Ball, 14: B.L.B., 187; 5.0.,

LB.

1

I.A.,

321,

referred to and followed.

Part of

an impartible zamindari inherited

hypothecated by the
exception.

from a maternal grandfather was
for a debt,

zamindar as security

Held, that all the right, title, and

interest

not

within

the above

which had come to his

son by heritage from the indebted zamindﬁr, as well in the hypothecated part as
in the rest of tho zamindérf, were liable, so far as they had not been admini
stered in payment of the father’s debt, to be attached and sold in execution of a
decree against the father, based on his admission of the debt.

A zamindéri inherited from

a maternal

grandfather

is not “self-acquired

property.

' Present:

1882.

March 22

Sir B. Pmcocx, Sir R. Coven, and Sir A. Hosnouu.

"

MUTTAYAN

ZAI1.:I'J‘B or
SIVAGIBI.

[VOL VI.

THE INDIAN LAW REPORTS.

2

Quwre: Whether the zamindér, having inherited from his'maternal grand
father, was under the same restriction, in reference to alienation as against the
son, as he would have been

if

APPEAL from

of the

which

1880)

a decree

varied

the property had come through the male line.

a decree

High Court of Madras

(3rd March

of the District Court of Tinnlevvlly

(29th November 1876).
The main question raised by this

appeal was whether any
liability attached to the interest taken in an impartible zamindz'iri
by a son, living under the Mitakshara law as administered in
Madras, in respect of the debts of his father,

with regard

whether,
(the

With this

in the zamindéri.

ceeded

father

having

whom he had suc

was connected the question

to the mode of descent of this zamindﬁri
succeeded

his

maternal

grandfather),

the

nature of his interest in it was the same, and whether the restric
tions

it from

inherited
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his alienation

upon

These

an

it

were the

raised

if

same as

ancestor in the paternal
were

questions

of

line.

in reference

to

impartible

the

in the district of Tinnevelly,
paleiyam, converted by the Government in 1803 into
of Siragiri

zamindéri

he had

an ancient
a

zamindari

paying a permanent assessment. The then palayagér became the
ﬁrst zamindar of Sivag'iri, receiving a sanad.
He died in 1819,
leaving

an only daughter,

who succeeded

him becoming

She died in 1835, and was succeeded

zamindar.

second

by her son, the

third zamindar, who lived till 1873, when

he was succeeded

son, the

The

present defendant,

respondent.

zamindar, in 1868, consented to a decree
the terms of a razinama, in respecth
whereby part
zamindér

him in

passed against

his debts to the plaintiff,

of the zamindari lands had been hypothecated as

security for a debt of Rs. 55,872-12-0,
the

deceased,

by his
or third

by

instalments,

the

with interest to
whole

be

paid by

amounting

to

Rs.

88,062-12-0.

After

the late zamindar’s

death, the creditor, the present

appel

lant, sought to attach in 1873, and again in 1874, the hypothe
cated property ; but his petition was dismissed in February 1874.
The suit out of which this appeal arose was brought by the
creditor in March 1875, to establish his right to recover the debt,
with interest, by attachment and sale of all the estate, including
the hypothecated zamindéri lands, which had descended to the
present appellant,

as the son

of the late zamindér.

VOL. VI.]

It

MADRAB SERIES.

3

for the pay- MYTTAYAN
ment of expenses in keeping up the zamindari, and on this appeal Z‘m'ﬁ,“ 0,,
8mm"
there was no dispute as to the facts which are fully stated in their
was alleged that the debt had been contracted

'

Lordships’ judgment.
The proceedings in the suit, from the hearing by the District
Judge of Tinnevelly to the decree of the Divisional Bench of the

High

I.L.R.,

in

Court, are reported

370, where the

3 Madras,

judgment of the Chief Justice Sir W. Morgan, and of Muﬂusdmi

J.,

Ayyar,

is printed at page 373.

J.

On this appeal, Mr. J. F. Leith, Q.U., and Mr.
appeared for the appellant.

D. Mayne

The respondent did not appear.
The principal arguments for the appellant were the following :—
FirsL—That the zamindari was not ancestral property in the

Hindu law,

nor was any interest in

dent during his father’s life.

it

vested in the respon

The course of descent of the zamin

I,

bandka,—see the Mitakshara, Chapter

Section

I,

it

it,

dari had given to the father full power to dispose of
he having
inherited
from no paternal ancestor, but from the father of his
It had been an inheritance liable to obstruction, saprati
mother.
paragraph

3—

in which the son from his birth held
Where the heritage was not liable to
share along with his father.
was not heritage

obstruction,

a

and

it

“ wealth

the

apratz'bandha,

”

of the father

and

the

Coomar

Lall

and was of

v. Moulsz Razee

different gétra.

Ooddeen

Hossein,(l)

In

Baboo Nu-mi

it

the ﬁrst zamindar

a

grandfather was shared by sons, or grandsons, immediately upon
birth. Here the late zamindar had taken as daughter’s son to
was held that

the son, under the Mitakshara, could not prevent alienation, by the

which the latter had inherited collaterally.

Nallatambi

son could not maintain
property

Chetti v. Rig/adu'r Mukanda Obetti, (2)
suit against his father for
division of

a

Rdyadu'r

a

In

a

of property

father,

by the latter

inherited

from his paternal

cousin.

In

a

son could not control his
Jawaln'r Sing}: v. Guyan Sing/5(3)
in
of
the
succession
to which was liable
father’s act
respect
property,
West and Biikler, Book

(upo B.L.R.,

property

183.

(2)

Introd., page

being represented
M.H.C.R.,

455.

19, the

distinction was

as co-extensive

(a)

4

In

drawn, ancestral

2,

to obstruction.

a
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sense of

with

Agra 11.03., 78,

Mun-um
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4
the

of apraiibandka

objects

inheritance.

the unobstructed

da’ya,

2m,§;,‘n 0, Reference was also made to lllzwsunmt Pkoolbas Koer v.
Sn'sonu.

Lall Juges

sur Sakdi ;(1) Pitam Sz'ngk v. Ujagar Singh.(2)

Secondly.—That the whole estate inherited from a father was
liable for the father’s debts, subject to certain exceptions, as for
instance, debts contracted for an immoral or vicious purpose,

It being

the pious duty of the son

debt, his freedom

from this obligation had
of the estate,

exceptions not here existing.
his father’s

to pay

reference to the nature of the debt, not to that

whether ancestral or acquired by the debtor, as observed by

Lord

Justice Knight Bruce, in Hanumanpersa-ud Panday v. Mussumat
It was a fallacy in the judgment
Mlni'llj Kooneeree.(3)
Babooee
below that, because in Madras the alienation of the father’s share
was permitted, the family estate could only be charged by him for

C.J.,in

stated by Wash-opp,

The principle was rightly

Udardm Sitzinim v. Rdnu Pdnduj'i,(4)

that the whole of the family undivided estate would be liable
the hands of sons,

or grandsons,

in

for the debts of the father, or

grandfather.

Lall v. Kantoo L011 (5) and
Lall ;(5) Suraj Bumi Koer v. Sbeo
Gowr'zm
Gopal Lall v. Mussamut

was made to Girdkaree

Reference

Mtddun Thakoor v. Kantoo
Muddun

Sing)» ;(6)

Persad

batty ;(7)

Adurmoni Deg/i v.

Luchmun

Dass

Giridhur

v.

Sib

Chowdkry

Chowdbry ;(9)

Kur;(8)

Narain
Laljee

Sahoy

v.

Narso Knlshnaﬂll)
in
Ndrdyandc/larg/a
Fbkeerckand ;(10)
which was cited Udardm Sitdrdm v. Rdnu Pdndwji ; (4) Kastu-r
v.

I,

Digest, Book

Colebrooke’s

173, giving texts of Ndrada,

Chapter

in the collection

sum, W.R., 4s.
1.1.3., an, 662.
I.A., 321.
14 KL.R., 187; 5.0.1.3.,
I.L.R., 0111.149; 5.0. L.R., I.A., ss.

Vyavahara Mayﬁkha,
of Hindu law books by W.
M.I.A.,

(4) 11 Bo.

421.

H.C.R.,

7s.

es.

186.

Hour. 262.
Bom.

I.L.R.,

Mad.

621.
1.

(13)

I.L.R.,
I.L.R.,

1

(12)

s

s

(11)

4

5

I.L.B.,
(10) I.L.B.,
(9)

265.

Cal.
Cal. (F.B.) 857.
1.

I.L.B..,

3

(s)
(7) 15 3.1.1.3.,
(a)

pl. 169, 170,

and Kdtydg/ana, placing

1.

1

s

(5)

Section

Ydﬂzvyavalkya,

(1) 18
(2)

paragraphs 28 and 29;

(a)
e

Section

4,

Chapter

Section

on the taking of property;

the liability

V,

v. Pappamiyyangdr;(l3)
3,

I,

also to Mitakshara, Chapter

Pillai

1,'

Ponnappa

V,

Bhavdni v. Appa;(12)

6
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his debt to the extent of that share.

VOL.

VI]

Stokes;
Strange’s

MADRAS SERIES.

Macnagbten’s

Hindfi Law,

Hindu Law,

Chapter

Chapter

VIII,

5

X,

of. Debt, case

paragraph

1, Chapter

8; Mun-um

IX,

Paragraph
On a subsequent day (May 10th) their Lordships’ judgment was
given by
Sm Bsnrms Paaoocx :—The appellant in this appeal was the
3_

plaintiff, and the respondent the defendant, in a suit, No. 13 of
1875, brought in the District Court of Tinnez-elly. It appears that
in an original suit, No. 8 of 1867, brought in the District Court
of Tinnevelly,

the late zamindar of Sivagiri, the father

defendant, put in a razinama, dated the 20th

by he acknowledged

January

the sum of Rs. 55,872-12-0

of the

1868, where

to be due, and

agreed that the amount should be paid on the 31st December 1872,
together

with interest at one per cent. per mensem, by the instal
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ments mentioned therein, and he thereby hypothecated certain lands
therein speciﬁed, being part of the zamindari, as a security for the
payment of the principal and interest.

On the 4th September 1868, a decree was passed in accordance
with the razinama.
The money not having been paid according
to the stipulations, the property hypothecated was attached, in the
lifetime of the late zamindar, for instalments Nos. 1 to 9 men
tioned in the razinama.

The plaintiff (appellant),

in his plaint in

the suit now under appeal, alleged that the whole zamindéri was
on several occasions attached by other creditors,

quently to the death

of the late zamindar,

and that,

subse

the plaintiﬁ

again

attached the hypothecated property, on the 23rd of February 1874,

for the 10th instalment of the razinama

decree;

that the

District

Court advertised that all the property in the zamindari would be
sold in a lot on account of all the creditors ; that the plaintiﬁ
presented a petition to the said District Court praying for a separate
sale of the hypothecated property mentioned in the decree, or for
the sale of the whole zamindari subject to his hypothecation lien ;

that the Court dismissed the said petition, on the 23rd of February
1874, without any inquiry ; that subsequently, on the 25th
February 1874, the right, title, and interest of the late zamindar
in the whole of the zamindari was sold by auction and purchased
by Subram-ania Mudaliar of Tianerelly ; that the defendant pre
sented a petition praying for the release of the attachment made
by the plaintiff for the last instalment, and that on the said petition

Zmrﬁm'a 0,
SIYAGXBI.

Murmur:

z,“ng or
S'v‘mm‘
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an order was passed by the Court, on the 18th of
effect that the attachment

ceased

April

1874, to the

with the sale of the zamindari.

The plaintiff fmther alleged that, by reason of the objections and
by the defendant, the judgment debt remained

measures taken
unpaid,

and that the plaintiff had thereby sustained heavy loss.

The plaintiff in his plaint also alleged that the zamindari was
the self-acquired

property

of the late zamindar,

that the debt acknowledged by the razinama was

a

and, moreover,
ust one, having

been contracted by the late zamindar for the up-keep of the zamin

déri, for the liquidation of debts contracted on the liability of the
whole zamindari before the birth of the defendant, and for the
beneﬁt of the zamindar’s

might
18th

be passed

April

in Suit No.

family, and

{he

prayed

that a decree

cancelling the orders passed on 23rd February and

1874, and upholding the attachment made by plaintiff
8 aforesaid, conﬁrming

his right to recover the
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ment debt of the said Suit No. 8, on the liability

judg

of the said

Sivagiri zamindéri, and adjudging the sum of Rs. 88,062-12-0, as
given, to be recovered by the plaintiff, with subse

per particulars

quent interest and costs from the defendant
.

and on the

liability

of the property hypothecated to the plaintiff under the decree in
the Suit N0. 8, and speciﬁed in the schedule thereto, and of all
bther property

that had devolved on him from the late zamindar,

and granting such other relief as the Court might deem proper and
necessary in the case.

In

the particulars

up of Rs. 79,574-13-0
due under the decree

given, the sum of Rs. 88,062-12-0

was made

for principal, and Rs. 8,487-9-0 for interest
according to the terms of the razinama.

The property mentioned in the schedule to the plaint was the
same as that hypothecated by the razinama.
N 0 written statement was put in by the defendant.
The

tried by the District Judge of Tinnevelly, who, on
the ﬁrst hearing, was of opinion that, as the only basis of the
case was

plaint was the razinéma decreein original Suit

8 of 1867, on

which

the plaintiff had already taken out execution and received partial
satisfaction,

the plaint must be thrown out.

On appeal, however, the High Court reversed that judgment,
“ the questions raised in this suit are the
stating that
liability of
the property in the hands of the present zamindér to satisfy the
decree

obtained by the plaintiif against the late zamindér

.

.

.

.

.

MADRAS SERIES.

VOL. VI.]

7

The question of liability and of its extent being one of very considerable difﬁculty

.

.

.

a suit regularly conducted was the most

method of determining

appropriate

it.”

The

case was, therefore,

remitted for trial on its merits, and was heard again.

On the hearing, after the remand, the contention of the defen
dant was, ﬁrst, that the suit was not legally maintainable; secondly,
that the nature of the debt was not proved to be one legally or
morally binding upon the present zemindﬁr; and, thirdly, that
the late zamindér

had no power for this debt to encumber any

portion of his estate beyond his own tenure of the property.
The Counsel for the plaintiff sought to
First—that

show—

the debt which is the basis of the suit was one

incurred before the birth of the present zamindar

;

it was a. bond ﬁde debt for absolute necessity
and not for more extravagance ;
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Secondly—that

T/zirdly—that

the

entire

zamindéri was the self-acquired

property of the late zamindar,

will by

him,

therefore,

and,

and could be alienated at

that the

hypothecation

created by him was enforceable.

It

was stated by theDistrict Judge in his

udgment that, though

no issues were settled, the above points were virtually
to which both parties at the ﬁnal hearing

the issues

addressed themselves.

The following is the history of the zamindéri as found by the
‘
District Judge and concurred in by the High Court :—
“ The zamindari of Sivagiri was an ancient paleiyam of the district
of Tinmelly, and was converted into a zamindari with a permanent
peshkash by the Government in the year 1803, and the then palayagar
was granted

of

Sivagz'ri.

a. sanad-i-milkeut

istimrar, and was created

He died on the 21st February

ﬁrst zamtndét

1819, and, having

left no

male heir, his only daughter was created second zamindér of Sivago'rs'
(Exhibits E 1 and E 2). She died in 1835, and was succeeded by her
elder son

Varcguna

Rdmd Pandia

Uhinnatambz'ar

(Exhibit

E

7), the

third zamindar. During his time a new sanad was applied'for, in
of the original being lost, and was issued to him in Octo
ber 1841. Exhibits E 11 to E 19 give the history of the sanad, a copy
of which is Exhibit 18. It is in the usual form and concludes with the
words ‘you are hereby authorized and empowered to hold in per

consequence

petuity to your heirs, successors,
ment herein named,

and assigns,

at the permanent assess

the zamindéri of Sivagiri.’

This man died 27th

MU‘I'IAYAN

2mg,“
S‘vmu‘"

0,,
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September 1873, and has' been

Pandia Ohinnatambiar,
Zinu’rms'n or
SIVAOIBI.
dent .”

the

fourth

succeeded

[VOL.

by his son Sangdli

VI.
Vim

zamindar, the defendant (respon

In

the course of his judgment. the District Judge, speaking of
Suit No. 8 of 1867, made the following observations. He said :—
“ This suit ended in a
razinama by which the zamindar pledged
himself to pay Rs. 55,872 with interest, and he pledged a certain tank

in the village of Sivagiri as security for the amount.
“ It was while that suit was in course of

execution that the whole

zamindziri was attached by this Court, and for three years taken into
this Court’s management for the liquidation of the judgment-creditors,
and these plaintiffs

received their shares in the rateable distribution

from the produce of the whole estate, viz., Rs. 7,452-13-7 on the 1st

July

1872, Rs. 4,230-5-9

on the 21st November 1872, Rs. 7,609-10-10

January
in all, Rs. 23,070-1-7 in payment of this

on. the 29th

A

razins'ma

A

1,

Even under the

which is the basis of this suit, the lien could have only

against the land therein named,

been

1874,

counsel have been directed to

show that the claim is due from the whole estate.
razinama

April

2.

suit is brought for the balance of that razinama debt, and

the whole arguments of the plaintiﬁ’s

viz., certain lands under one

tank, but, under the provisions of Section 271, the plaintiff as mort
gagee,

if

he wanted to hold his lien upon this one tank, cannot, of
partake in the rateable distribution, and he would have to

course,

reimburse, with its accumulated interest, the Rs. 23,070, which he has
received,

before he could seek to exercise

under Section 271.

This principle has

his right as a mortgagee

been maintained by this Court

with regard to other of the judgment-creditors who shared in this
distribution, and who, like this plaintiﬂ', having beneﬁted by the
and shared in its produce,

although

portion thereof like this

plaintiff, also sought to get an interest which,

if

he ever possessed

it,

attachment of the whole estate

he had merely an interest in a fractional

he had waived by taking part in the distribution.”

He

then, after examining the evidence as to the receipts, the

peshkash, and the expenses of the estate, proceeded as follows :—

“I

covered by
has,

based

is

upon

debt

decree now in course of execution.

however, been

judgment.

claim

reversed

which

is

this

a

“First—Because

is

it

now before the Court,
ﬁnd, therefore, upon the record as
that this plaintiﬂ’ cannot succeed in the present suit

a
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“This

1874, and Rs. 3,777-3-5 on the 14th

This ground

by the High Court

in their

VOL. VL]
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“ Secondly.-I ﬁnd that he

9

succeed

cannot

as,

having taken his

share of the rateable distribution of the proceeds of the whole

by the proviso of Section 271,

estate, he is legally prevented,

from still enforcing his share

over his mortgage property.

This opinion, before stated, has been
Court

conﬁrmed by the High

appeal in Civil Miscellaneous

in

Regular

Appeal

No. 260 of 1876.
“ Further, though the plaintiff’s counsel

urged the plaintiff’s

lien

over the whole estate, there is no foundation whatever upon the record
for such a plea.
“ He
sought to establish that the debt was one of family necessity.

I ﬁnd it not to be so established.

“ The
plaintiff says that this debt is one which the son is legally

I ﬁnd that it is not so.

bound to pay for his father.

“The plaintiff
property of
and

Pandz'a

Rdmd

zamfndari was the self-acquired
Ckinnatambiar,

the defendant’s

that he could, therefore, alienate the whole of it at will

without reference to his sons, and that it is to be governed strictly by
Hindﬁ law.
ﬁnd that it was not his self-acquired property, although

I

it

came to him through his mother, but as ruled in his case by the

Sadr Court in Appeal Suit No. 90 of 1851, wherein the whole of the

I

therefore
plaintiff’s present argument was advanced and disposed of.
ﬁnd that the late zamindiir had power only to alienate his life interest
for his debts, and not to alienate his son’s reversion, and moreover
that, in point of fact, he did not attempt so to alienate it for the pre
sent plaintiﬁ”s debt.

“ For all

these reasons

I ﬁnd that the

estate now in the hands of the
is,

zamindar (defendant) is not liable to satisfy the plaintiﬁ"s judgment
claim against the late zamindar, and further that the plaintiff
as
above stated, legally debarred from bringing this suit.
“ therefore dismiss this suit.”

I

Their Lordships think
right here to remark that there was
in
the
District
ﬁnal
Judge’s proceeding to
great irregularity
a

it

hearing

without

issues having been settled, so that

might, before the trial, know to what points

the parties

they would

have to

address themselves,

and also in his having, in direct opposition to

the judgment of the

High

remand,

Court, held in his judgment,

after the

that the plaintiff was legally debarred, as above stated,

from bringing his suit.

The plaintiff appealed from the
the

High

decree of

the District Judge to

Court upon the following grounds, viz. :—
2
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(1.) That the plaintiff was entitled to a decree for the amount
Claimed
(2.) That the zamindari of Sz'z‘ngz'ri came to the defendant
burdened with the debts of his father, whether incurred

birth, and, having assets of
his father in his possession, he was liable for his father’s
debts to the extent of the assets.
before or after defendant’s

(3.) That the District Judge was in error in holding that
Hindu law did not apply.

the

(4.) That the zamindéri was the self-acquired property of the
defendant’s father, or, at all events, it was not property in

which the defendant acquired any rights by reason of his
birth. The defendant merely succeeded to the estate
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left on his father’s death and had no independent rights
in the property.
(5.) That

if

the zamindéri should be held to be ancestral pro

perty in which the defendant acquired rights by his
birth, the plaintiff was still entitled to charge his debt
upon

the plaintiff’s debt having been
in circumstances which would make it a binding

the zamindéri,

incurred

charge upon the estate.
(6.) That the plaintiff was not precluded,
from maintaining the suit.

as the

Judge held,

Upon that appeal the High Court, after adverting to the nature
of the suit and to the contentions of the plaintiff and defendant
respectively, proceeded as follows :—
“ The lower Court originally held that the suit was not maintainable,
but on appeal it was decided by this Court that the question of the
liability of the estate in the hands of the defendant to satisfy the
decree against his father was one of considerable diﬂiculty,

regular suit was the most

appropriate

and that a

mode of determining it.

The

history of this zamfndari, in so far as it is necessary for the purpose of
this suit, is sufﬁciently set forth in paragraph 8 of the judgment
appealed

against.

ders that,

In

his revised judgment, the District Judge consi

as the second

zamindar was a woman,

the third

zamfndar

would, under the ordinary Hindﬁ law, have held the zamindarf as his
self-acquired

property, but that he had not held it as such, by reason

of its being an impartible estate, held exceptionally under a sanad
(Exhibit E 18) from the Government. The ﬁrst question for decision

is whether

the

Hindu law is not applicable in this

case.

It

seems to

VI .]
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us that the sanad only rendered

permanent the peshkash or assessment

had varied from time

which

estate, which had

11

to time, changed the

character of the

till

to it in order to

governing the succession

determine

the

right of

interference exercised by Government on the ground of tenure, without
prejudice to impartibility

or any other special incident which had

already attached to the estate by the custom of the family, originating
no doubt in the ancient tenure.
We are therefore of opinion that the
zamindari, though impartible by custom, is doubtless governed by the

Hindu law, subject,

by the Privy Council in Katama

as observed

Natchz'ar v. The Ray'ah of Shivagunga,(l) to such modiﬁcations as ﬂow

from its impartibility.

“This view brings under our consideration the next question,
whether, when the zamfndari vested in the defendant’s father, it
became his self-acquired property.
In support of this contention, it is
;

2ndly, that she took an obstructed heritage; and, 3rdly, that, when it
it ceased to be ancestral property in
passed into her son’s possession,
which his son (defendant) had ownership by birth.
“For the reasons mentioned in our judgment in the

think that though

we

a daughter,

inheriting

Shivagunga

to her father,

succeeds as heir, and does not take, as is at times stated, merely a
estate, still

she

life

takes but a qualiﬁed heritage, which, under the text

of Kdtyéyana, passes, upon her death, to her father’s in preference to
her own heirs.

Her

succession

being thus rather a case of obstruc

than of regular inheritance for herself and her
and
the
estate
taken by her being, moreover, as observed
own heirs,

tion, or interposition,

in that judgment, not her stridanam, her intervention as heir does not,
in our opinion, alter what was originally ancestral into self-acquired
According-to all the texts of the Hindu law of which we
property.
is

from

it,

are aware, the absence of paternal or maternal property, or of any aid
a necessary

ingredient

in the conception

of self-acquired

p. 2).

We think

mother

clearly erroneous to say that

is is

IV,

a

Section

preperty inherited through

it

it

as property
property, and the author of the Mitakshara deﬁnes
which has been acquired by the coparcener himself, without any
detriment to the goods of the father or mother (Mitaksharé, Chapter
1,

self-acquired as between

her

son and grandson.

It

may not be ancestral in the sense in which property inherited

(1)

9

“

,
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anm

by the father from the paternal grandfather is liable to partition, under
or the Mitakshara law at the instance of the son, but it is not self-acquired
swmm- property on that ground for purposes other than those of partition.”

blitz,“

The High Court then, after considering the question whether
the restriction

as to the alienation

upon a father by the Mitékshara law
from

his

father, or paternal

of ancestral

in regard

grandfather,

property,

imposed

to property descended
extended

to property

descended from his maternal grandfather, expressed their opinion
that the contention of the plaintiff that the zamindari should be
treated, for the purpose of alienation, as

if it had

been self-acquired

by the father was not well founded.
They then proceeded thus :—

“ The next
question for decision is whether the debt sought to be

recovered,

which, though in part improvident, is neither immoral nor

‘is

further partly secured by a mortgage,’ is bind
ing on the present zamindar, ‘ the defendant in the suit and the
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vicious, and which

”
respondent in the appeal, who was born when it was contracted.’

In determining that question they say :—
“ As to the contention that a debt may not have been incurred for
family necessity and may still be binding on the son, provided that it
is neither immoral nor vicious, we do not clearly see our way to uphold
it.

to the text of

According

Yajayavalkg/a,

the alienation of immove

able property without the son’s consent is forbidden and, according to
the text of Vrz'haspati, the father can only alienate it where there is a
family necessity.

It

Kantoo

Lall,(l)

by the Judicial

is then argued that, as observed

Committee, in Girdharee

Lall v.

Kantoo

Lall

and Jluddun

Thakoor

v.

the son is under a pious obligation to pay the father’s

debt, where such debt is neither immoral nor vicious.

“There

can be no doubt that it is the pious duty of a son to pay his

-father’s debt.
own sake,

Na'rada says that fathers desire male offspring for their

reﬂecting

‘

this son will redeem me from every debt due to

and inferior beings.’ Therefore, a son begotten by him
should relinquish his own property, and assiduously redeem his father

superior

from debt lest he fell into a region of torment.
one who maintained a sacriﬁcial

If

a devout man, or

ﬁre, die a debtor, all the merit of his

devout austerities or of his perpetual ﬁre shall belong to his creditors.
(1

Dig. Higg.
“

If

Edition 202.)

this text is to be enforced as imposing a legal duty, we shall

have to compel sons who have inherited no property from their father,
either ancestral or self-acquired, to pay the father’s debt, for the text
(1) 14

B.L.B.,

187;

as. L.R.,

1

I.A.,

321.
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directs him to pay it from his own property. Again, this pious obligation is conﬁned to the son and grandson, and does not extend to the
great grandson, and in the case of the grandson it is limited to the
payment of the principal.
Vrihaapatz' says, ‘The sons must pay the
debt of their father, when proved, as if it were their own, or with
interest;

the son’s

son must pay the debt of his grandfather,

but

without interest, and his son or the great grandson shall not be com
pelled to discharge it unless he be heir and have assets.
“ Vishnu observes likewise, ‘ If he
who contracted the debt should
die, or become a religious anchoret, or remain abroad for twenty years,
that debt shall be discharged by his sons or grandsons, but not by
remoter descendants
against their will. (1 Dig. Higg. Edition
185.)

“ Thus, the
obligation does not depend on the relation as partakers
of the same funeral cake, and is not co-extensive with the capacity to
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inherit.

“ Consequently, if there are

the obligation

sons, grandsons, and great grandsons,

must be held to be valid to the full extent of the debt

as against the ﬁrst, to the extent

of the principal

and not at all as against the third.

as against the second,

Again, the allusion in the text of

’
every debt due to superior and inferior beings would seem
to favor the view that pious duties were enforced by Hindﬁ tribunals

Na'rada to

‘

in the exercise of their jurisdiction
spiritual.

over matters which

When the learned Advocate-General is

pressed

are purely
with these

difficulties in recognizing the son’s pious obligation as a legal obligation,
he argues that though it is not to be enforced as such where no assets
are inherited, still the son’s ownership in ancestral property is subordi
nate to that of the father, and the father’s predominant interest gives

it the character of the legal duty with respect to the alienation of
But in Chapter I, Section V, 9, the author of the
ancestral property.
Mitaksharé. says,

‘

The grandson has a right of prohibition,

if

his un

separated father is making a donation or sale of effects inherited from
the grandfather, but he has no right of interference, if the effects were
On the contrary, he must acquiesce because he
he states, ‘ Consequently the difference is this:
10,
p.

acquired by the father.

In

is dependent.’
Although he has a right by birth in his father’s and grandfather’s pro

perty, still, since he is dependent on his father in regard to the pater
nal estate, and since the father has a predominant interest, au't was
acquired by himself, the son must acquiesce
oWn

acquired property

;

in the father’s disposal of his

but since both have indiscriminately

a

right

in the grandfather’s estate, the son has a power of interdiction (if the
father be dissipating it).’ According to Vy'fwnésvara Yogi, the author

Meme“
Z m 1,ng ‘3 0?
SWAGIRI.
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of the Mitakshara, the son’s ownership in ancestral estate is not
subordinate but co-ordinate, and it is dependent only where the father
himself acquires the property. The course of decisions in this Presi
dency from the date of Rdmdsrimi v. Seshachellaﬂ)

has been to recog

nize equal ownership by the son in the grandfather’s estate, though it
may not be divided between the father and the son, and to uphold the
father’s alienation only to the extent of his share, thoughin Bengal it

This difference
in the view of- the two High Courts is referred to by the Judicial Com
mittee in Dem Dyal Lal v. Jugdeep Narm'n Singh.(2)
“ In these circumstances, it is not easy to conclude that the Lords of
the Judicial Committee intended to vary the course of decisions in this _
has been held that an undivided share is not alienable.

In

Presidency.

the decision in Kantao Lall’s case, there are remarks

which show that the father and son were probably acting in collusion

it,

brought till ten years after the sale was completed.
“ The
pious duty of a son may be a foundation for presuming the
son’s concurrence in the alienation by the father when, with the know
ledge of

the son elects to remain in co-parcenery with the father,

and takes no stop to set aside the alienation, until the father becomes
considerable lapse of time, when, acting in collusion
a

destitute after

the property now in litigation

Furthermore,

in which the
is,

sidered

an impartible zamindari,

son cannot protecthis interest, as in ordinary property, by

The only question then which remains to be con

electing a division.
necessity.

is

with him, he tries to upset a transaction in which he may be fairly
presumed to have acquiesced in the special circumstances of the case.

whether the debt now in dispute was incurred under family
The Court below holds that there was no necessity for

contracting the debt.

Though we concur in the view that, under more

prudent management,

the arrears of peshkash in 1853 might have been

still we think that, in
it

assessment,

so far as the plaint debt was applied to

of debts which had been
is

avoided,

the liquidation

binding

on

contracted

the defendant.

for paying the

The original

lender

advanced the money to relieve the zamindéri from attachment for arrears

it

of peshkash, and he was bound only to look to the immediate pressure
from the advance.
on the estate and the beneﬁt accruing to
There
is

nothing in the evidence to lead us to the conclusion that this was a

fraudulent

contrivance between the late zami'ndar

and the creditor to

enable him to apply the income from the estate to purposes other than

1

LE,

4

;

M.H.C.R., 474.
Strange N.C..Ed. 1827, p. 74. Sec
I.A., 247.
Cal. 198 s.c.

I.LiR.,

8

(1)
(2)

2
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with one another against the purchaser, and that the suit was not
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those warranted by the law.

“We

To this extent we think that the debt is

shall, therefore, vary the judgment

Z/nn'sns'n or
Srvso nu.
appealed against, so as to

adjudge to the plaintiff Rs. 26,049-4-7, with proportionate
the security of the zamindari, and otherwise conﬁrm it."

costs on

Upon that udgment the following decree was recorded :—
“ This Court, in variance of the revised decree of the Lower Court,
doth order and decree that the plaintiff do recover the sum of Rs.
26,049-4-7, with proportionate costs in this Court and in the Lower
Court on the amount now adjudged; and this Court doth further order
and decree that the zamindarf of Sivagz'ri shall be liable for the satis
faction of the decree
decree be

in other

From that

and that the

respects conﬁrmed.”

plaintiff.
The defendant
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amount and costs now adjudged,
a petition

decree

also applied

of review was presented

for

a review of

ground that the calculation upon which the

by the

judgment, upon the

decree

was based was

erroneous, and that the amount decreed was too high.

The reviews were admitted,

and in delivering his judgment the
Judge, Mr. Justice Muttusdmi Ayg/ar, before whom the
reviews were heard, declared that he still adhered to the principles
learned

on which the decision, passed by the late Chief Justice Sir Walter

Morgan and himself,

rested, and conﬁned himself, in dealing with

the petitions of review, to errors of calculation and to those matters

which showed that the decree had not been drawn up in conformity
with the judgment, and then after dealing with the errors in calcu
lation and declaring that the error should be corrected in the mode
indicated, proceeded—

“ It is

also from oversight that the decree contains no provision for
payment of interest at 6 per cent. per annum until date of payment.
The respondent has no objection to the amount decreed being held to
be a special charge on the village mentioned in the plaint.
should be amended in this respect also.”

The ﬁrst

decree

and the ﬁnal decree

Mornvsn
c.

the zamindarf.

binding upon

15

The decree

of the High Court was accordingly amended,
passed on review was entered as follows :—

“ This Court, in variance of

the revised decree of the Lower Court,
doth order and decree that the defendant do pay to the plaintiff the sum
of Rs. 35,132-11-9,
with further interest at 6 per cent. per annum

upon Rs. 32,284 from 22nd February 1875, the date of the plaint, till
date of payment, and that the zamindari of Sivagin' be liable for the
satisfaction of the decree amount and costs now adjudged.
And this

[VOL.

VI.

Court doth further order and declare that the said amount forms a

valid
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Murmurs
v.

to the plaintiff and described in the
Zam'un‘a or charge over the property mortgaged
SIVAGIBL
And this Court doth further order and
schedule hereunto annexed.

and
in the Lower Court upon the amount allowed and disallowed respectively.
And it is hereby ordered that the defendant do pay to the plaintiff Rs.

decree payment of proportionate costs, incurred both in this Court

being the amount of nett costs, as admitted by both parties,

1,692-6-6,

due to plaintiff after deducting the cests due by him to the defendant.
“ Schedule.”
_

“

consisting of 589 kotas

Raaz'ngaperiakulam,

seed

4

merkals and

t measure

of maniam lands, in the kusba village of

wet land, inclusive

Sivagiri, in the defendant’s zamfndari."

From that

The defen

the present appeal was preferred.

decree

dant did not appear or ﬁle any cross appeal.

It

was contended on the part

of the plaintiff, ﬁrst, that the

was his self-acquired

father

from his

property, or at any rate

that he was not, as regards his son, under the same restrictions as to
the alienation'
been

if it

or hypothecation

of the property, as he would have

had descended to him from his father or paternal

her ; secondly,

grand
that the whole zamindari, or at least the interest

which the defendant took therein by heritage, was liable as assets
by descent in the hands of the defendant, as the heir of his father,
of his

opinion that the appellant
ground,

is entitled to succeed upon the second

and they therefore think

opinion upon the ﬁrst.

it

any opinion upon

to the second ground,

by the

of Girdkarec

case

may hereafter be

question

consider

it right

to abstain

from

except that they concur with the

that the property

property of the defendant’s

As

it,

raised in some other case, they
expressing

to express any

unnecessary

Indeed, as the case has been argued before

them on one side only, and the same

High Court in holding

Their Lordships are of

father’s debts.

was not the self-acquired

father.
they consider that the case

Lall

v. Kantoo

Lall.(1)

is

for the payment

governed

The doctrine

there laid down was not new, but was supported

by the previous
was adopted by this

The principle of that case
of Suraj Bunsi Koer,(2) and has been very pro

cases therein

cited.

Board in the

case

6

l

I.A., 321.
(1)14 B.L.R., 187; s.c. L.R.,
I.L.R., Oil. 149; 5.0. 11.3., I.A., 88.

(2)

6
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zamindéri, having descended to the defendant’s
maternal grandfather,
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perly acted upon in Bengal, in Bombay, and in the North- West
Provinces, and although it was not acted upon by the High Court
in Madras, as it ought to have been in the case now under appeal,

it

has since been acted upon in a

Full

MUTTAYAN

Zuni,“
Sincmi.

Bench decision by all the

Judges of that Court, except two who dissented, of whom Mr.
Justice Muttusdmi Ayyar was one, in Ponnappa Pillai v. Pappumi-y
yanga'r,(l)

decided 1st

April

1881.

The reasons given in the judgment of the High Court in the
present case constitute no ground for the opinion that the case of

It was said
apply to the Madras Presidency.
“
in the judgment in that case :
There is no suggestion either that
the bond or the decree was obtained benamee for the beneﬁt of the
Kantoo Lall

does not

father, or merely for the purpose of enabling the father to sell the
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family property‘and raise money for his own purpose. There is
That state
nothing of the sort suggested and nothing proved.”
did not justify the assertion of the High Court,

ment certainly

which was clearly a mistake, that “in that case there were remarks
which show that the father and son were probably acting in collu
sion with one another against the purchaser.”
One of the grounds relied upon by'the

High Court for

consider

ing that the case of Kantoo Lall was not applicable to the Madras
Presidency was that the course of decisions in the Madras Presi
dency had been to uphold
his own share, though

it

the father’s

alienation to the extent of

was said to have been held in Bengal that

an undivided share is not alienable, a difference

Judicial

referred to by the

in Dccn Dyal Lal’s case.(2)

Assuming with
out admitting that the difference exists—see the remarks in Suraj
Committee

me'

Kocr’s case (3)—it is impossible to see how the father’s power
to alienate his own share could constitute a valid reason for sup
posing

that,

where

that law existed, the son’s share,

heritage from the father, was thereby exempted from liability for
the payment of his father’s debts. The fact of the zamindéri

being impartible could not affect its liability for the payment of
the father’s debts when it came into the hands of the son by descent

(1)
(2)
(3)

I I..R., 4Mad., l.
I.L.R., 3 Cal., 198;
I.L.R., 5 Cal., 167;

s.c.
s.c.

L. R.,
L. R.,

4
6

I.A.,
I.A.,

247.
102.

7

0,,

Mun-st from
'U.

Zam'snia or
SIVAGIRL
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Their Lordships are of opinion that no order
ought to be made for cancelling the orders of the 23rd February
and 18th of April 1874, or for upholding the attachment made by
the father.

the plaintiff in Suit No. 8.

By

such a decree, the rights of other

and those of the purchaser under

creditors

February

the sale of the 25th

might be affected, and none of them are parties
Those orders and that attachment do not affect the

1874,

to this suit.

It

rights of the plaintiff

as against

from the proceedings

in the District Court of Tinm'velly, of the

18th

April

the defendant.

would

1874, and the statement in the 10th paragraph

seem

of the

plaint, taken together, that the life interest of the late zamindar,
the father of the plaintiff, in the whole zamindari, including the
That
part hypothecated, have been sold to a bond ﬁdc purchaser.
sale cannot be affected as to whatever legally passed under it by
any decree in this suit.

The learned Judge of the High Court
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who heard the case in review, and who declared in the decree that
the amount

decreed forms a valid charge over the property mort

gaged to the plaintiff, did not allude to the decision of the District

Judge

as to the abandonment

by the plaintiff of his lien under the
hypothecation by partaking of a rateable distribution with the
other creditors of the father, 'nor did he intend to affect, nor could
he affect,

by that declaration, the rights of persons not parties to

the suit, nor did he intend to, nor could he, by declaring that the
zamindérl

of Siragiri should be liable for the satisfaction

of the

decreed amount and costs, affect the rights of the purchaser under

by the plaintiff in the 10th paragraph of ‘his
The defendant is liable for the debts due from his father,

the sale admitted

plaint.

to the extent of the assets which descended to him from his father,
and all the right and interest of the defendant

in the zamindari,

which descended to him from his father, became assets in his hands,
and that right and interest,
of his father’s

if

debts, is liable,

not duly administered
as

in payment

against the defendant, to be

attached and sold in execution of the amount that may be decreed
against him.

Their Lordships will therefore humbly advise Her Majesty to
reverse the decrees of the High Court and of the District Court
respectively, and to decree and declare that the defendant, as the
son and heir and legal representative of Varaguna
Cbinnatambiar, deceased,

Rdnui Pandia

the late zamindar of Sivagiri, do pay to

VOL. VL]
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the plaintiff, out of the property which was of the said Varaguna MUHAYAI
U.
Rlimli Pandz'a Clu'rmatambiar, deceased, and which came to the str'snia or
SIVAOIRX.
defendant by heritage, the amount due on the 2nd of March 1875,
under the decree of the 4th of September 1868, mentioned in the
plaint ﬁled in the Suit N0. 13 of 1875 in the District Court of
Tinnevelly, together with interest on the amount so due, at the rate
of

cent. per annum, from the 2nd March 1875 to the time

6 per

of realization, and, further to declare that,

so

far

as the defendant

is concerned, all the right, title, and interest which descended to
him from his father and came to him by heritage, as well in that
part of the zamindari of Sivagirz' which was hypothecated by his
father, as in that part thereof which was not hypothecated, are
liable,

far

so

as they have not been administered

in payment of his

father’s debts, to be attached and sold in execution of the amount

for which it shall be declared that the defendant is liable, together
as aforesaid, after giving credit for any portions
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with such interest
thereof,

if

any, which, since the said 2nd day of March 1875, have
or satisﬁed

been paid
the

High

;

and, further, that the case be remanded to

Court, with directions to ascertain

and determine what

amount was on the said 2nd day of March 1875 due under
said decree

of the 4th of September

what portion or portions
charged

thereof

the

1868. and whether any and

has or have been satisﬁed or dis

since the said 2nd day of March

1875, and to pass

a

decree in accordance with the above directions, and awarding costs

both in the District Court and in the High Court in proportion to
the amounts decreed and disallowed respectively.

And it

is hereby ordered that the costs of this appeal he paid by

the respondent.
Solicitors for the Appellant —-1[essrs. Bur-Ion,
Burton.

Yeater,

Hart and
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APPELLATE CIVIL.
Before Mr. Justice Kinderslcy and Mr. Justice Muttusaimi

Ayyar.
1882.
18.
August 2.

SRI SRI CHANDRAMALA PATTA MAHADE’VI

July

(PLAINTIFF),

APPELLANT,
and

SRI MUKTAMALA

PATTA MAHADE’V I

(Dnrsrmms),

AND omsns

Rnsrorrnrm'rs.it

Hindu law—Adoption among Kebab-{ya mate—Religious

ceremonies not essential.

Among Kshatriyas in the Madras Presidency adoption without religious ceremonies
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is valid.
Singamma v. Ramamlja

Tm;

Charla

(4

M.H.C.R.,

165) followed.

for the purpose of
this report from the Judgments of the Court (Kindersley and
Mutfusdmi Ayyar, JJ.)
facts

of this case

appear

sufficiently

(Hon. P. O’Sulh'vam) for appellant.
and Sundaram Sristryar for respondents.
.——The plaintiff, as the widow of the late Sri

The Advocate-General
A'nundac/uu'lu
KINDERSLEY,

J

of Hatgada,

zamindér

Rdmdchandra,

claimed to be trustee of a

certain temple in the fort of Hatgada, and, as such trustee, she
sued to recover possession of the village of Jannapumm, with the
revenues of which that temple had been endowed; forithe sum of

Rs. 540, being arrears of revenue for Fasli1288, and for subsequent
revenue at the same rate; also for an injunction restraining the
ﬁrst defendant from interfering.

The ﬁrst defendant claimed to be the trustee of the temple in
question as the widow of her late husband Sri Chaitam'a Chandra,
who, she alleged, had been adopted by the plaintiff as directed by
her husband,

the late zamindar.

the mother and guardian
Chandra.

In

a

She also alleged that she was

of the minor son of the said Chaitam'a

second written statement

alleged that the late zamindar,

' Appeal 10 of 1881 against
dated 29th November 1880.

the

ﬁrst

defendant

plaintiff’s husband, had made his

the decree

of R. Daniel, District Judge of Ganjam,

MADRAS SERIES.
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will

on the 2nd December

1859, whereby

that, after her husband’s death, she had
trust on behalf of his minor son.

I,

This will, Exhibit
variance

he had appointed the

husband trustee of the temple in question,

ﬁrst defendant’s

zamindér

21

been

and

purports to have been made by the late

It

is therefore

that

at

the boy had

been adopted by plaintiff herself.

The second defendant

was manager

under

the ﬁrst

defendant

and the others were her tenants.

He was of
The District Judge dismissed the suit with costs.
opinion that the plaintiff having written a letter to Uhaitan-ia’s
mother representing

that the adoption was the act of herself and

by the

her husband, she was estopped from denying the adoption
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terms of Section 115 of the

Indian

Evidence

He

Act.

was further

of opinion that the plaintiff adopted Chaitania after her husband’s
and that such adoption, being in accordance with her

death,

husband’s

was valid, although

wishes,

he had

given no express

The Judge was further of opinion
that Ohwitunia was trustee of the temple until he died in 1875.
authority to his wife to adopt.

The alleged will was found to bee. fabrication.
The principal questions argued upon the hearing of the appeal
were whether the plaintiff made a valid adoption of Chaitania, the
ﬁrst defendant’s
last

It

will

late husband

;

and whether

and testament of the late zamindér

Exhibit

I

was the

Sri Rdmdchand-ra.

has been pointed out that some ambiguity attends the story of

the adoption; for while the ﬁrst defendant

alleged

in her written

statement that the plaintiff had made the adoption as directed
her husband,
adoption

by

the parties went to trial upon the issue whether the

was made by the plaintiff’s husband; and ﬁnally the

Judge found that the adoption was made by the plaintiff withbut
express authority from her husband, but in accordance with his
-

wishes.

With

regard to the estoppel, it has been pointed out that

not been pleaded.

It

was not the case set up by the ﬁrst

dant that the plaintiff was estopped by her conduct from
the adoption.

It

is found by the District Judge

estopped by the terms

that

1'.

the Mun-mum.

administering

after he had adopted Ghaitania.
with the ﬁrst defendant’s statement

Camem
rum

it

has

defen

denying
she was

of a letter written by the plaintiff to the

mother of the ﬁrst defendant’s late husband, in which she is said

THE INDIAN LAW REPORTS.
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the adoption as the act of herself and her
The letter has not been produced, and no foundation
laid for the admission of secondary evidence of its

to have represented
husband.

Mun-rm“. has

been

contents.

the

Moreover,

husband is not a party

mother

of

the

ﬁrst

to these proceedings,

defendant’s

late

and the adopted son

himself does not appear to have been misled by any representation

The supposed estoppel not having been
it
was
not
pleaded,
properly a question for the consideration of
the District Court, and, if it had been pleaded, we are not prepared

made by the plaintiff.

to say that upon the case, as it is disclosed by the evidence, we
should

hold

that the plaintiff was estopped from denying the
We think it clear from the evidence that the late

adoption.
zamindar Rdnuichandra, died on his way from Chatrapur to
gnda, and was carried on dead to Hatgada.
dently of the evidence from a comparison

it

indepen

of signatures, it is clear

is suggested that he executed after arriving

That is probably the reason why it

at Hatgada, is a fabrication.

was not mentioned in the ﬁrst defendant’s ﬁrst written statement.

It

is also clear that the boy Oha-itania was not brought to Hafgada

until the ninth day after the death of Ra'nuichandra ; and therefore
the story of Ra'ma'chandra having joined in the adoption is untrue.
There

is no evidence

It

to adopt.

that

appears that

he left any direction

to his widow

upon the death of her husband

the

But the people about her thought
an adoption desirable, especially with a view to the possible recovery
of ﬁfty villages which had been attached and sold by Government

plaintiff had no desire to adopt.

Pressure was put

for arrears of revenue.
then

she

consented to adopt

neighbouring

zamindér.

His

upon the plaintiff,

Chaitauia
father

the family

from

and

of a

had died, but the plaintiff

wrote a letter to his mother; and some

inﬂuential men took the

letter, and returned with the boy, who was then about twelve or
ﬁfteen years old.

His

'upandymmm had not been performed.

went into the palace and prostrated

himself

sadi

was tied upon

He

before the plaintiff,

and soon afterwards he was installed in the zamindér’s
the late zamindér’s

It

him.

seat,

and

is remarkable

was

a

lady who could not appear in public),

the plaintiff

as her son, being

is

(it

But the
that no religious ceremony of adoption was performed.
she
said
that
be
to
his
mother
adopted
sent
by
boy was
by
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that the will, which

Therefore,

Eat

and he was received

immediately

admitted into her

VI]
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private apartments, and was installed,

23

as her son, as the successor

3

it,

of the late zamindrir.
C/zaitania having left the family in which
he was born, never returned to
but remained the adopted son of
the plaintiff and of her late husband until his death in 1875 and
during those ﬁfteen
plaintiff repeatedly

from

years,

acknowledged

December

him

1859 to 1875,

the

her adopted son, and

as

;

never denied the adoption even when she was quarrelling with him
and Mr.

Agent, while he regretted very

Forbes, the Governor’s

much that he had not been able to prevent the adoption, which he

thought would be displeasing to the Government, never questioned
that an adoption had in fact been made. His successor recognized
the adopted son, and authorized him to proceed to the next district

with armed followers.
clear, therefore, that the boy

There

no personal objection to

In

is

adoption

the case of Sin-gamma

the parties were Brahmans,

and

it

a

was given

legally valid where
in
giving and receiving
adoption without

any religious or other ceremony.
Ramanuja Charlu(l)

Clmz'tam'a

whether among Kshatriyas, to which

caste the parties claim to belong,
there has been merely

v.

was not

proved that the dattahomam or any other ceremony, except giving
and receiving,

was performed

at the time of the adoption.

learned Judges in that case upheld the adoption,
upon the authorities,

considering

The
that,

of dattahomam and other

the performance

religious ceremonies was not essentially

necessary.

If

such cere

they are not essential

The

sacred ﬁre.

case

a fortion'
who
have no
Kshatriyas,
probably
among
supported by the opinion
already quoted
is

monies are not essential where the parties are Brahmans,

of Sir Thomas Strange and by the dictum of Lord. Wynford in
Sootrugun Sutputty v. Sabitra Dyc(2).
the later case of Inclromo'ni

lick(3) the parties were

Judicial

S1'1dras, and

v.

Behari Lal Mul

was unnecessary

for the

Privy Council to go so far as was done
but much of the reasoning in the Judgment of

Committee of the

in the Madras
the

Chowdhmni
it

In

Judicial

case,

Committee would apply with hardly less force to the

of an adoption among Kshatriyas.
In the second volume of Sir Thomas Strange’s Hindu Law, page
note by very high authority, Mr. Ellis, in which
88, there
a

165.

(2)

Knapp, 290.

(3)

LE,

7

M.H.C.R.,

2

(l)

a

is

case

4
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and the only question

is

and taken as an adopted son.

him;

is

it

We think

I.A.,

24.

CHANDRA
mans
v.
MUKTAMALA.

Cnn'mu-

"if"

MU‘TA'AL"
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he writes:

by those

“But

the proper dattahomam

castes which use

of the Brahmans now

In

India

scarcely any caste but that

use those texts.”

the present case the boy was given and taken in adoption,

and the adoption

has been recognised

for many years, and we

should be unwilling to set it aside unless it should clearly
that

only

the texts of the Vedas in their religious

and in Southern

ceremonies;

can be performed

it

was void for the omission of religious

But, assuming that the parties are

appear

and other ceremonies.

(as they claim to be)

Kshatriyas,

it

is not clear that any such ceremonies are essentially necessary
to validate an adoption in that caste according to the law prevail

ing in this Presidency.

On the contrary there is a good deal of

authority, including the decision already quoted from Singamma v.
Rd!minuj(l

C'harlu(l),

to the contrary.

We must therefore hold that the ﬁrst defendant’s late husband
was the adopted son of the plaintiff, and that his widow,
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Ckaitanz'a

the ﬁrst defendant,

was entitled

to administer

the temple trust

during the minority of her son in preference to the plaintiff.
The

decree

of the District Court must therefore be atﬁnned, and

this appeal must be dismissed with costs.
MU'I'I‘UBA'MI AYYAR,

J .—I concur.

I may,

however, add that

if

the question, whether religious ceremonies are essential to adoption,
were res i-nfegra,

I should

adoption

is not of the essence

among the three higher classes.

the decision in Singamma v. Rdmdnuja
been followed
sufﬁciently

difﬁculty in holding
of a valid
But I am concluded by

feel considerable

that the ceremony of dattahomam

in this Presidency.

Cllarlu,(1) which has since
The evidence in the record

indicates that the plaintiff did make an adoption

among those who aided

it

there was also her husband’s

;

that

brother;

that there was a gift and an acceptance in adoption, and the transfer
of the adopted child from his natural mother

to the adoptive

mother; and that the plaintiff had since recognized the adoption
for many years after it was made.
Although the ﬁrst defendant’s mother did not personally give
the boy in adoption, but only sent him to be received in adoption,
do not think that this is an objection fatal to its validity, especially
after both families had acquiesced in it from 1859 to 1875 and

I

until the death of the adopted
(1) 4

son.

M.H.C.R.,

165.
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As

to the objection that the adoption by the plaintiff was not
case set up by the ﬁrst defendant, the witnesses on both sides

CHANDRA:
MALA
'U.

proved an adoption by her, and although it would have been more
regular to amend the issues, still the plaintiff does not appear to

MUKTAMALA

the

have been prejudiced

by this emission.

The fourth ground of

objection was not pressed upon us at the hearing,

and

I would

also

dismiss this appeal with costs.

APPELLATE CRIMINAL.
Before

Mr. Justice Innes, Oﬁiciating Clzicf
Mr. Justice Muttusdmi Ayyar.
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THE

Justice, and

QUEEN

1882.

August

against

VENGUVAYYANGARF
Criminal Procedure Corlc, Sections 215, 142, 44.

A District Magistrate
to revive a prosecution

has no power under the Code of Criminal Procedure, 1872,
in a case where the accused has been improperly discharged

under Section 215 by a Magistrate having jurisdiction to try the case.

ans

was a case referred by the District Magistrate

under Section 296 of the

Code

The District Magistrate

of Madura

of Criminal Procedure, 1872.

in his letter of reference raised the

question as to whether he was not empowered to revive a prosecu

tion when the accused had been improperly discharged
Section 215 and referred to the case of Rcsizlya

High

Court, 17th

July

bz'n

under

Satya (Bombay

1873), in support of his view.

Counsel were not instructed.

The Court (Innes, Ofﬁciating C.J., and Mutlusdmi Ayyar,

J.)

delivered the following
who is the Nettamgar (Headman)
of a village, was tried under Section 409, Indian Penal Code, for
criminal breach of trust in respect of part of certain revenue
He was
collections which he was charged with embezzling.
JUDGMENT.—-Tlle

accused,

' Revision case 357 of 1882 referred by C. S. Crole, Acting District Magistrate of
Madam, under Section 296 of the Code of Criminal Procedure.
4

ll.

[VOL VI.
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Tns Qusnx discharged under Section 215, Criminal Procedure

Code, the reason

vmuisvih given by the Joint Magistrate for such discharge being that he
vmoia.
could not ﬁnd the accused guilty on the gross sum in respect of
which he was charged.

If,

however, the Magistrate

found the charge established as

to

a

portion of the amount, he should have convicted as to that portion.

From his judgment it seems doubtful what he found as to the
in exhibits A and N. His order of discharge

sums mentioned

should be set aside, and he should be directed to come to a ﬁnding

guilt or innocence of the prisoner on these items. If he
ﬁnds him guilty, he should pass sentence according to law.
In connection with this case the District Magistrate raises the
as to the

question whether

a District Magistrate

is not really legally com

petent to revive the prosecution in a case in which the accused has
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been improperly discharged under Section 215, Criminal Procedure
Code, and whether

the proper course in such cases is not to take

up the case under

Section 142, Criminal Procedure

Code, and,

if

need be, to refer it under Section 44 for trial by another Magis
trate, instead of referring the proceedings

the

High Court under

Section 296, Criminal Procedure Code.

The District Magistrate should be informed

that the

adheres to its rulings .of the 22nd October 1877(1) and 16th

Court

J anu

ary 1878.(2)
(l) The question raised in the proceedings submitted by the District Magistrate
is whether a District Magistrate has power to direct a revival of a prosecution when
the accused person has been discharged by a Magistrate under Section 215 of the
Code of Criminal Procedure.
The High Court are of opinion that, if a Magistrate, having jurisdiction to try a
case, discharges the accused under Section 215, it is not competent to a District
Magistrate to revive the prosecution on the same evidence and to place the stemmed
person upon his trial before another Magistrate.
on his trial before the Second-class
(2) The accused in this case was placed
Magistrate on a charge of an offence under Section 324 (voluntarily causing hurt by
Magis
means of dangerous weapons) of the Indian Penal Code. The Second-class
trate, after hearing the evidence, discharged the accused under Section 215 of the
Code of Criminal

Procedure.

On a perusal of the Second-class Magistrate‘s Calendar the Divisional Magistrate,
purporting to act under Section 142 of the Code of Criminal Procedure, revived the
Sub
prosecution and summoned the accused and the witnesses to attend his Court.
on application being made to the District Magistrate, the case was
sequently,
transferred to another Divisional Magistrate, who tried and convicted the accused.

An appeal against the sentence having been preferred to the Sessions Court, the
Sessions Judge held that the Divisional Magistrate had no power of his own motion
to review the prosecution.

The case, however, appeared to the Session Judge to be

voL. vr.]

MADRAS SERIES.

APPELLATE CIVIL.
Before

Mr. Justice Innes, Oﬁciat'ing Chief Justice,
Mr. Justice Tar-rant.

ARUNACHALA PILLAI (errnnsrn

DEFENDANT),

and

APPELLANT,

1882.

August 29.

and

VYTHIALINGA MUDALIYAR
Civil Procedure—Hindu

family—Abcessary

September

(PLAINTIFF),

RESPONDENT}

parties to suit to establish rights

belonging

to the family.

No member of an undivided Hindﬁ family, except the manager of the family as
such, is entitled to bring a suit to establish

a right belonging to the family without

making the other members of the family parties to the suit.
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Tun facts of this

case, so

far

as they are necessary

for the purpose

of this report, appear from the judgment of the Court ([nnes, Ofﬁ
ciating C.J., and Tarrant, J.)

Mr.

Sub-ramanyam and G-u-rwnurthi Ayyar for appellant.

Rdmlichandra.
JUDGMENT

establishing
gal-am

Rdu Saheb for respondent.

:-The plaintiff
a custom to

herein

sought

to obtain

a

decree

drain the water of his village of Thaman
and Sukravamm

through the villages of Kothamangalam

kotlai belonging to the temple of Sri Navanéthéswamswdm'i,

of

one in

which the sentence might ﬁtly be upheld by the High Court under the
conferred in Section 297 of the Code of Criminal Procedure.
The Session Judge is correct in thinking that the Divisional Magistrate had no
It has already been ruled (High
power of his own motion to revive the prosecution.
Court’s Proceedings of 22nd October 1877, No. 2424) that if a Magistrate, having
jurisdiction to try a case, discharges an accused person under Section 216 of the
Code of Criminal Procedure, it is not competent to a District Magistrate
(still less to a
Divisional Magistrate) to revive the prosecution on the same evidence.
When'an
accused person has been improperly discharged,
the Yproper course is to apply to
the High Court to exercise the powers conferred in Section 297, clause 2, of the
Code of Criminal Procedure.
The powers conferred in Section 297 of the Gods
of
Criminal Procedure are, however, discretionary powers.
In the present case, having regard to all the circumstances which are somewhat
peculiar, the High Court think their discretion will best be exercised by withhold
ing any directions for a revival of the prosecution.
The conviction and sentence in case No. 63 on the ﬁle of the Head Assistant
Magistrate are hereby annulled asbeing contrary to law. The accused will be set at
liberty, and the ﬁne, if it has been levied, must be refunded.
powers

0 Appeal 125 of 1881 against the decree of RI Vasudcva
of Negapatam, dated 13th June 1881.

Réu, Subordinate

Judge

4'.

L

Aunt-nan

[vou vi.
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which the ﬁrst and second defendants are the Panchdyattdrs,

the

vaKLmGA_ remaining defendants being the tenants ; and for a perpetual
injunction to restrain the defendants from any interference with
the plaintiff’s alleged right.

The defence was to the effect that the plaintiff was entitled to
no such right as that set up by him; that the suit was barred by
limitation ; that as the plaintiff, with his father, his uncle, and his
brother’s sons, together

formed

Hindu family, the

an undivided

plaintiff was not entitled to bring this suit without joining the
other members

of his

family;

and that the other mirésidérs

of

should also have been joined as defendants in the
The sixteenth defendant, the appellant herein, also pleaded
that if the plaintiff got a decree as prayed for, great damage would
Thamangalam

suit.

accrue to the neighbouring village of Elamkadambanu'r,
was one of the mirésidars
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he, the appellant,

joined

as a defendant

mirasidars

in this suit in that

(although

of which

he was not

capacity), and that the

of that village ought to have been made parties to the

suit.

The Subordinate Court decreed the plaintiff a portion of the
relief prayed for, or relief to a similar effect, and rejected his suit
as to the rest, and

it is against that

decree

that the sixteenth defen

dant now appeals.

Under the view we take in this appeal, it appears to us to be
quite unnecessary to consider in detail the numerous grounds of
appeal which have been raised by the appellant herein.

It

is admitted

apparently

that the plaintiﬂ’

is only one member

of a joint undivided Hindu family, in whom the right claimed,

it

exists, inheres,

and

it

seems

to us

that

as

if

the right is one

belonging to the joint undivided family, and not to any individual
member thereof, the plaintiff was bound to join in the suit, either

plaintiffs or defendants, the remaining members of the family,
and that unless he was the managing member of the family and
brought the suit in that capacity, which he does not profess to do, he
as

alone cannot institute the suit, as otherwise,

notwithstanding any

decree given the plaintiff herein, the other members of his family
may at some future period bring a suit or suits for the establish

ment of some different and possibly much higher right.

Although it is unnecessary for us to decide the point in this
appeal, we think that in any further proceedings it would be

VOL.
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adﬁsable to consider whether or not the right claimed
so affect the village of Elamkadambamir

it

does

not Axvna'cmu

necessary to vymmmob

of that village as defendants in any suit that

add the mirésidars

may hereafter

as to make

be brought.

In conclusion, we would direct the Subordinate Judge’s atten
tion to the fact that we are not aware of any power being given,
either in the Civil Procedure Code or elsewhere, authorizing—what
was in effect done in this case—a Court to delegate to a Commis
sioner authority to try and decide a suit.

In this particular instance,

all parties apparently accepted, without objection, the rather
style of procedure adopted by the Subordinate Judge and

peculiar

the Commissioner, and we need not, under the circumstances, there
fore go more fully into the matter.

We

reverse the decision of the Lower Court and dismiss the
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plaintiﬁ’s suit with

costs throughout.

APPELLATE CRIMINAL.
Before

Mr.

Justice Innes, Oﬂiciating Chief Justice, and
Mr. Justice Ker-nan.

SANGILI VI’RA PANDIA CHINNATAMBIAR,

1882.

August 30'

or SIVAGIRI

ZAMI'NDA'R

against

QUEEN}

THE

Procedure (lode, 1872, Section 468—Juriedictim to give

Sanction to proaeeute—Crimirml

ranction—Groundefor sanction must appear from the record.
On an application for sanction to prosecute under Section 468 of the Code of Crimi
1872, it is not competent to the Court to go beyond the record in

nal Procedure,

determining whether or not sanction
closes no toundation

In

re

Kari

MOTION

under Section

Sections
defendant

I.L.R.,

Chunder Mozumdar,

quash an order

shculd be granted

when

the record

itsel! dis

for the charges.
6 Cal., 440, approved.

297 of the Code of Criminal Procedure

of the District Court of Tinnerelly

468, 469 of the

same

in Original Suit

'

1

code

to

made under

granting sanction to the

of 1882 to prosecute

Petition 18 of 1882.

the plaintiff

THE INDIAN LAW REPORTS.
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misuse

or for

Slvmmx
v.

THE Qussx.

fabricating

false evidence and attempting

[VOL.

VL

to use as genuine

evidence known to be fabricated, and also for using a forged docu
ment fraudulently (Sections

193, 196,

471 of the

Indian Penal

'

Code).

The plaintiff, zamindar of Sieagirz', brought the suit against the
Secretary of State to set aside the order of a demarcation oﬂicer
under Section 25 of the Madras Boundary Act and recover possession

of certain hills and forests, and in support of his plaint ﬁled copies
of ayacut(1) accounts obtained from the ofﬁce of the Collector.

When the

case came on for hearing on 15th

March 1882

a

clerk

from the Collector’s oﬂice was in Court with the original accounts
but was not called on to produce them.

inobedience to a subpoena,

The plaintiff’s vakil, after examining

a few witnesses,

retired

from the case, and, the plaintiff having applied for an adjournment
case was dismissed.

On 27th March the defendant’s counsel applied for sanction to
prosecute the plaintiff under Section 471 of the Dadian Penal Code
document and for forgery and fabricating false
Notice was sent to the plaintiff but he did not appear,

for using

a forged

evidence.

and sanction to prosecute under Sections 193 and 196 and 471

of

the Indian Penal Code was granted.

Mr. Johnstone for the Petitioner. -—The document must be before
The Judge has not inquired into the truth or falsity of

the Court.

case was not decided on the merits

Court that the document

false.

In

It

and that therefore the plaintiff

false document.
is

a

the plaintiff asked him to produce
has attempted to use

and no evidence was

The Collector says it is false, and that

taken as to the document.

it,

The

it.

should be shown to the

the matter of

Kusi

Chunder

Mosumdar. (2)
'

The Full Bench decision in the case of Barkatulla Khan v.
Rennie,(3) and the decision in the case of Ram Prasad Hazra(4)
quoted in East Chumlcr Moszundar’s case (2) show that grounds for
granting the sanction must appear in the case.
of

The
The Government- Pleader (Mr. Shepherd) for the Crown.
Criminal Procedure
Judge did what Section 471 of the Code

(2)
(a)
(4)

I.L.R.,
I.L.R.,
B.L.R.,

Measurement

Settlement.

6

(1) Regulation.

Cal., 440.

1
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which was refused, the

ML,

11.

Sup. Vol., 426_

-

-1;\~

of lands showing

village

boundaries_

VOL. VL]
There

directs.

SERIES.

MADRAS

was an inquiry, and

31

if it

became apparent by zm'xnxn or

subsequent inquiry that a fraud had been committed the sanction

This was

cannot be set aside.

a

suit to

set

aside orders of the

The document was produced before that
ofﬁcer and the plaintiff had notice that the demarcation oﬁicer
ofﬁcer.

demarcation

it

forgery and refused to act upon it. The question
is whether the Judge had sufﬁcient grounds for making an inquiry.
treated

as a

There was

suspicion of forgery and the law says

a well-grounded

inquiry. The law does not say that
where there is sufﬁcient ground for inquiry then inquiry is to take
that then there is to

be an

As

place before a Magistrate.

inquiry sufﬁcient grounds may
(Innes, J .—It would
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(Kernan,

be obtained from outside.

be very inconvenient

if

Courts were to take

What is the object of the preliminary

notice of any complaint.)

inquiry if

the section requires a preliminary

the Court is not to take evidence from outside ?

J .—The

Judge may not be satisﬁed and may require

There were ample materials but not in the
cause to be shown.)
In East Chunder Mosmndar’s case there was no preli
case itself.
minary inquiry.
Mr. Johnstone.—The rejected receipt was before the Judge.
The Court (Inncs, Ofﬁciating C.J., and Kernan, J.) delivered
the following

J

UDGMENT.——Tl18
question here is whether the Judge could
legally accord sanction for the prosecution of the plaintiff in the
suit on the various charges referred to.

It

Section 468, Cﬂminal Procedure

appears to us that

Code,

contemplates there being sufficient material before the Judge in the

suit or criminal trial on which to found the charge.
The suit had been disposed of without any of the evidence on
record giving rise per

se

to the slightest

suspicion of an offence of

the nature of any of those charged having been committed
'
the Court.

It

before

was not competent to the Judge, on an application

for sanction, to go beyond the record to determine whether sanction
ought to be given when the record itself disclosed no foundation
whatever for the charges.

We have not overlooked the fact that authenticated copies of
certain documents were ﬁled, though not put in evidence, and that
at the trial the plaintiff asked the Court to call upon the Collector at
once to produce the originals which are now alleged to be forged.

swim“

T“ Q““'

THE

32
Zam’snﬁn or
Srvaomr

Tu:

1».
QUEEN.

LAW REPORTS.

INDIAN

[VOL VI.

But we consider that there was nothing before the Court to
warrant an application for sanction of the prosecution of the
plaintiif for an oﬁence committed before the Court, for the Court
had no right to assume either that the documents,-eopies of which
were ﬁled, were forged, or that the plaintiff knew that they were

so; and without
in the suit,

evidence upon these points before the

some

Court

(and such evidence was entirely

absent), application
for sanction to prosecute could not properly be accorded.
In this view we ﬁnd we are supported by the view of the Chief

Justice Sir Richard Garth in the

Kasi Ohunder Mosumdar.( 1)
We consider that the discretion of the Judge was not legally
exercised in granting sanction, and that the order granting sanction
case of

Generated for alum (Columbia University) on 2015-08-10 07:51 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

should be discharged.

APPELLATE CRIMINAL.
Before Mr. Justice Innes, Oﬂiciating Chief Justice, and
Kernan.

Mr. Justice

SITAPATHI NAYUDU

1882.
September 6.

against
THE
Statutes, Construction of—Repsal

QUEEN.*

by implication—Letters

Patent, 1865, Section 29,

Criminal Procedure Code, 1872, Section 64.
Statutes are not to be held to be repealed by implication unless the

repugnancy

betwoen the new provision and a former statute be plain and unavoidable.
Section 29 of the Letters Patent of 1865 empowers the High Court to transfer
for trial before itself an appeal to a Court of Sessions from the sentence of a
District Magistrate, and this power has not been affected by Section 64 of the
Code of Criminal Procedure,
appeal from one Subordinate

1872, which authorises

the High Court to transfer an
Court of Criminal Jurisdiction to another.

MOTION to transfer for trial before the
the sentence of the District

High Court an

Magistrate

North Arcot.
(l) I.L.R.,

' Petition

6 Cal., 440.
38 of 1882.

appeal from

to the Sessions Judge of

MADRAS SERIES.

VOL. VI.]
Mr.

Gould and

33

Mr. Grant for Petitioner.

Simrnm
v.
Tara QUEEN.

The Government Pleader (Mr. Shepherd) for the Crown.
The facts and arguments appear from the udgment.

_

The question raised was as to the power of the Court to order
the transfer of the appeal.
The Court (Innes, Ofﬁciating C.J. and Kerna-n,
following Judgments
INNES,

J

.) delivered the

:-—

Ofﬁciating C.J. :—This is an

are asked to transfer

application

in which

the appeal of one Sitapathi Nayudu

we
from

the Court of the Sessions Judge of North Arcot to the High Court,
and we have heard Mr. Gould, who makes the application, and the
Mr.

Pleader,

Government

Shepherd,

upon

the question

of our

The Government Pleader intimated
power to make the transfer.
that, if the Court has the power, he was not instructed to oppose
either by the Criminal Procedure

Under

Section

64

Code or

by the Letters Patent.

of the Criminal Procedure

Court has authority to transfer

a

criminal

the

Code

High

case or appeal from any

Criminal Court subordinate to it to any other

such

Court

(11a, Sub

ordinate Court) of equal or superior jurisdiction. It may also trans
fer a case for trial before itself. But it is clear, as Mr. Shep/lard
contends, this transfer for trial is conﬁned to cases which fall under
the deﬁnition of the word

“ tria ” in the Criminal
Procedure

Code,

The entire
110., an original trial, not the hearing of an appeal.
context makes this apparent, so that it must be conceded that we
have

not the power

Code now

in

under

Section 64 of the Criminal Procedure

force.

Then have we the power under the Letters Patent of 1865 ?
Section 29 runs :—“ And we do further ordain that the said
High Court shall have power to direct the transfer of any criminal
or appeal, from any Court to any other Court of equal or
superior jru'isdiction, and also to direct the preliminary investiga
tion or trial of any criminal case by any Ofﬁcer or Court otherwise
competent

to investigate

or try

it,

case

though such

case

belongs

in

ordinary course to the jurisdiction of some other Ofﬁcer or Court.”
The language
and contains no such
very comprehensive
to be found in the Criminal Procedure Code
express restriction as
is

is

"

of 1872 now in force, conﬁning the transfer of appeals to Courts
subordinate to the High Court.
5
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The Criminal Procedure
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Code

of 1861 which was in force at the

annm date of the ﬁrst Letters Patent of 1862, conferred power on the
Sadr Court in Section 35 “to direct the transfer of any criminal
from any Court subordinate to its authority to any
other sue/i Criminal Court of equal or superior authority or to
order that any offence shall be enquired into or determined in any
district or division of a district other than that in which the

case or appeal

offence shall have been committed,”

&0\

Victoria, Cap. 104, Section

in the High Courts to be

9, vested

Then the

and

24

25

Letters Patent all the powers of the

erected under the forthcoming

abolished Supreme and Sadr Courts, and therefore the powers under

this Section

35

Now Section

of the Criminal Procedure
35

Code

of the Criminal Procedure

is substantially the

same

as

of 1861.

quoted
Section 28 of the Letters Patent of
Code

already
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1862 (or 29 of those of 1865) except that Section 35 of the Criminal
Procedure Code clearly restricts transfers to Courts subordinate to
the Sadr Court, while the language
Patent

If it

is wide enough

to admit

of the section of the Letters

of a more liberal construction.

High Court

were intended that the

should exercise no wider

powerthan that which was conferred by Section 35, what could have
been the object of expressing this in a separate section of the
Letters Patent, since the

Act

24 and 25 Victoria, Cap. 104, Section

9, operated to vest the power inherent

at that time

in

the Sadr

Court in the newly erected High Court ? It might be contended
that the object was to manifest an intention that this should be and

High Court ;
the High Court

continue an essential part of the jurisdiction of the

but

as Section 9 of the

Act

subjects the powers of

Act

and Charterto legislative alteration by the Gov
ernor-General in Council, there could have been very little use
under the

repeating in the Letters Patent the declaration of a power already
existing under the Criminal Procedure Code, and which in the

in

ordinary course of new

legislation

might at any

moment

be

withdrawn.
The existence of this section is consistent only with the intention
to confer new and larger powers than the Sadr Court had thereto
fore exercised.
Section 29 of the new Letters Patent is a reproduction
28 of the

old Letters Patent.

In
(1) 1

of Section

The Queen v. Ameer Elia-12(1) it was
B.L.R.,

240.
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held that the High Court had power under the Letters Patent to
transfer a criminal case for trial by itself.
This case was decided

If the

when the Criminal Procedure Code of 1861 was in operation.

I

decision be correct (and
am not aware that it has ever been ques
tioned, and it has received legislative recognition as will be presently
the principle of

noticed),

appeals, and,

I

holds good with reference

also to

of the then existing law.

correct interpretation

It was

it

think, we are bound to hold that the decision is a
_

contended, however, that assuming that the Letters Patent

did confer

the power

subsequent legislation,
Code of

they

by that

were held

to

case

confer,'

viz., the enactment of the Criminal Procedure

1872, has restricted that power by conﬁning the authority

to transfer

appeals, to transfers

As

another.

already

Court to

from one Subordinate

stated, there is no doubt that that is the

Generated for alum (Columbia University) on 2015-08-10 07:51 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

extent of the authority conveyed by Section 64 of that Code, but
the question is whether the larger power under the Letters Patent
is affected by the provisions

of that section.

Let

us see whether

the two sections cannot be read together so that the larger powers

under the Letters Patent may stand. The Legislature in 1872
could not have been unaware of the decision in The Queen v.
Ameer Khan(l) and of the power of the High Court which that
case

Had it

expressly and impliedly involved.

those powers by fresh legislation,

negative

have been used expressing clearly that

High Court

it

been intended to
words would

negative

Was not intended that the

But, in place
High Court

should continue to retain those powers.

of abridging the powers which that case declared the

to have, the Legislature adopted the ruling to the effect that the
High Court can transfer to itself a criminal case for trial and
embodied

it in

the Procedure Code of 18 72.

What they

however, did not go beyond the matter expressly

particular

case, and

it

so enacted,

decided in that

is urged by Mr. Shepherd that this is very

strong to show that it was not the intention of the Legislature
that the High Court should continue to have the same power in
appeals, the expression as to original trials implying the exclusion

of appeals

as to

which the section is silent.

This would

negative words had been used, such for instance

ran

as

follows

:—“ may transfer
(1) 7

B.L.R.,

as

if

be so

the section

a Criminal Appeal from

240.

if

any

Sun“!!!
1!.

Tan QUEEN.

SITAPATHI

Tm, "Q'UHX
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Criminal Court subordinate to it to any other such Court of equal
or superior jurisdiction, but not otherwise.”

In

such a case a repeal

of the powers given by the Letters Patent might be implied, because
the two provisions of the law could not then stand together.

As

is,

it

by reading the section of the Letters Patent and Section 64
of the Criminal Procedure Code as in part materid, the power in
the High Court of transferring appeals to itself, may stand as an

additional provision to Section 64 of the Criminal Procedure
without any violence being done to that section.

Code

The Letters Patent after issue became part of the Act of Parlia
ment in pursuance of which they were issued, and in determining
whether any portion of them has been repealed, we must apply the
same rules as

would be applied to the question whether any portion

of an Act of Parliament has been repealed.
case and

in many other subsequent

cases statutes are not to be considered as

unless the repugnancy

and a former

We think, therefore, that the

has the power we are asked to exercise.

it,

High Court

repealed by implication

between the new provision

statute be plain and unavoidable.

state of abnormal excitement about the convicted person.

from time to time in the public journals.

And

it

servant of Government
post.

as to his conduct

apparent from the reports

who has been holding

seems desirable

should be transferred

to the

a

published

ofﬁcials as

High

an old

very important

on all these accounts

Court, where

He

is

and character by various

is

The most conﬂicting views have been entertained

it

been in

a

there are the
Upon the question whether we ought to exercise
The public mind has for several months
following considerations.

that the

will

have

case

the

advantage of being heard before two Judges of the highest tribunal
instead of by the single Judge of the subordinate

tribunal, whose

a

Judge of an Appellate Court could not be expected
to have the same weight as that of the High Court.
The transfer
decision as
is,
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As was held in Forster’s (1)

we think, likely to tend to the quieting of the public mind and

to be conducive to the interests of justice in that and other ways.

My

learned

transfer,

colleague agrees with me in the expediency of the

and we therefore

propose to direct

that the appeal be

(1) 11 Rep. 63. Dyer, 347 (see Dwarria, p. 633).
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transferred for disposal to the High Court, to be heard before
bench of two Judges.

a

SITAPATHI
Tm;

'v.

qusu.

KERNAN, J.—The power of transfer of appeal by the High
Court, given by Section 29 of the Letters Patent, is one which
may be exercised for much good, in a ﬁt case. This power has
not been taken away by the Criminal Procedure Code of 1872, and
it is expressly provided in Section 526 of the Criminal Procedure
Code

of 1882.

APPELLATE CRIMINAL—FULL BENCH.
Before

Mr. Justice IIHM-S', Mr. Justice Kermm,
Mr. Justice Multusa'mi Ayyar.
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GOVINDARAJULU

o.

and

LAKSHUMAN.*

1882.

Tell; (Local Funds Act, Madras Act, 1 Vof 1871) leciable at toll-gale only—Carla

September 6.
ocmber 3
entering

rirelc by public road on which toll not erected, not liable to tell.

Under the Local Funds Act (Madras Act IV of 1871), tolls are only leviable at
toll-bars, and tolls are not leviable on carts which enter a circle by a public road
on which there is no toll-bar.
Qumra—Whether toll would not be leviablc on a cart approaching a toll-bar and
to evade payment making a de'tour otherwise than by a road available to the public.

THE facts of this case, which was referred by the District Magis
trate of Salem for the orders of the High Court under Section 296
of the Code of Criminal Procedure, 1872, appear from the Judgment.
The Government Pleader (Mr. Shep/lard) for the toll contractor.
The cartman was not represented.
The Government P1eader.—Demand

was made on the cartman at

a point a mile beyond the toll-gate, his bullock was seized, and he

is charged with forcible recaption of the bullock.
The question turns on Sections 62, 63, of the Local Funds Act.
Carts on roads within the circle are liable to payment of toll. For
the purpose of convenience only toll-gates are erected to collect
rates, not to mark the place where the liability arises; and, in order

that no hardship
one day.

(Innes,

may arise, only one toll is leviable

J .—Section 68 provides

on a cart in

for a table of tolls.)

" Revision case 319 of 1882, referred by C. D. Macleane, Acting District Magis
trate of Salem, under Section 296 of the Code of Criminal Procedure.

THE INDIAN LAW REPORTS.

38
Goymm-

“in”

L‘““"'“"-

The operative section—Section
where the toll must be levied.

VI.

[VOL.

not specify the place

63—d0es

The collector is empowered to
Tolls could

construct toll-bars, which he had no power to do before.
be collected independently
erect toll-bars.

In the

if

of this section

the collector did not

Madras Municipal Act the toll is leviable on

entering the limits.

Inside the limits no liability attaches.
.—If a carriage is in atown under the
(Muttusami Ayyar,
Local Funds Act, does the liability arise ?)
Yes. If the words are to be read literally, passing through a

J

gate is not said to be a condition.

(Muttusami Ayyar,
for tolls ?)
Section

66.

In

Tolls are leviable
Turnpike Act).
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(Innes,

It

J .—-Is

for compounding

Acts there is special provision.

English

the

at the gate—3

IV.,

Geo.

cap.

126 (General

See Harding v. Headingtm.(1)

J .—-What effect is to be given
If

is merely directory.

roads,

there any provision

it would be

to Section 68 ?)
toll-gates had to be constructed on

very expensive.

must have a toll-gate on each

If

all

Section 63 is imperative, you

This toll is levied

road.

on a

Hence the provision

system of roads, not on a particular road.

for only one payment for the day.
The following Judgments were delivered by the Full Bench
:—
(Innes, Ii'crnan, and ilfuttusa'mi Aygar,
INNES,

J .—The facts

JJ

are as

follow

cartmen going from Dhar-mapa-ri
an old road, probably

:

On the 15th April last,

Some

to Morapar drove their carts along

with intent to avoid payment of tell which

they would have had to pay if they had taken the more usual road,
where a toll-gate is maintained.
The toll-collector caught these
men at a point about a mile beyond the toll-gate and demanded

tell, but payment was refused. He therefore attached the bulloeks,
one for each cart, but the cartmen rescued the bullocks and drove
away.

The toll-contractor

the Second-class Magistrate

thereupon

lodged

a complaint

before

of Dharmapari, accusing them of having

taken away the animals he had attached.

The Second-class

Magistrate dismissed

the

complaint

under

Section 147, Criminal Procedure Code, on the ground that the carts

did not pass through the toll-gate, that the cartmen were at liberty
(1) 1..a., 9

0.3.,

167.
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to travel by any way they pleased, and that it was not lawful for
the contractor to demand tolls at a mile off from the gate, and
then attach the animals on refusal.
The Acting Joint Magistrate,

however, considered the dismissal

illegal on the ground that Section 63 of the Local Fund Act does
not conﬁne the liability to tolls to traﬂic passing through particular
gates or points in a road or roads,

“

passing

along

but imposes it on all trafﬁc

any roads within the circle ;” that,

therefore,

if

trafﬁc passes along a portion of road which a certain gate is intended
to tell, the contractor of that gate has a right to enforce the payment

of toll on such trafﬁc, whether

the same

actually

passes

through

the gate or not.

It

seems

to me that we are restricted

to two theories of the
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intention of the Act—one, that tolls are only leviable at the toll-bar;
the other, that the toll-collector may levy toll all over the Local

Fimd Circle,

wherever he ﬁnds carts or carriages using the roads.

In this latter

view, he may stop people by day or night on any

portion of any such road, and levy the tell from them without their
having the opportunity, which the levy of- tolls restricted to the toll
gate would afford, of ascertaining whether the amount demanded
be correct, and whether the person or persons claiming to be entitled
to levy it are or are not the persons so entitled.

I

cannot think that excursions of this kind into all parts of the

Local Fund Circle—excursions which might easily assume a preda
have been contemplated.
The annoyance
tory character—could
to the public from such a system would be incalculable,
danger of fraud and extortion from unauthorised

and the

persons personat

ing the contractors would be very great.
am inclined to think that the intention was to lay down in
Sections 63, 64 and 68 the mode and place at which tells were to

I

he demanded and levied (except when compounded for as provided
in Section 66), and that the place so prescribed is the toll-gate or
station.

It

may be that in this view there would be great

the way of preventing

evasion of the tolls

;

difﬁculties

in

but these difﬁculties,

if

they exist, may probably be overcome by multiplication of toll-bars
such as the Act 3, Geo. IV., cap. 126,
Section 41, attaching penalties to leaving the road with the purpose
of evading the toll.

and by further legislation,

Govnma

abuw

Laxsnuxnx.

“

We have simply to oonstme the Act, and, after mature consider
I am of opinion that the order of the Second-class Magistrate

Govmm.
LAKSHWAN-

[VOL VI.
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ation,

was right, and that there is no ground for our interference.

KERNAN,

J .-—The

_

rate is a charge on the vehicle, and may

levied on the vehicles as provided
used as a convenient

by the Act.

be

The toll-gates are
When tolls are

mode of levying the rates.

purposely evaded by the vehicles which are driven on the road of
the circle not being taken

the gates,

through

I feel

doubt

much

whether such construction should be put on the Act as to frustrate
its intention.

I

do not think the inconvenience

where than at the gate

thinks.

will

be so extreme as
'

J .—I also think that

MUTTUSAMI AYYAR,
a table of tolls be

a

refers to them as authorized to

exhibited,

be taken at a toll-gate or a toll-station.

If

a

toll might

be levied

anywhere on the road within the Local Fund Circle, whether there
is a toll-station or not, the procedure
could not be complied

with.

prescribed by that

section

Although every cart. using a road

within the Local Fund Circle may be made liable for the payment
a toll, the liability can only attach on complying with the

of

procedure

prescribed

by Section

63 to Section

It

68.

is then

urged that Section 63 enacts that Collectors may construct toll-bars,
gates, and gate-keeper’s stations at such places as the Governor

in

Council may sanction, and that toll-gates or stations are directed
If it were not

to be constructed only as a matter of convenience.

intended to limit the authority to levy a toll to parts of the road

with reference to the trafﬁc in those parts, it is diﬂicult to see why
the sanction of Government is declared to be necessary.
Take, for
instance, a road in a Local Fund Circle which passes through three

A, B,

and C, several miles apart from each other, and on

which there is a toll-station only at

.C,

villages,

and suppose that carts ply

it

would be
only between A and B. If the contention were valid,
under
Section
to
seize any
64,
in the power of the toll~contractor,
cart in

A

or

B

on the ground

that on some previous occasion the

road within the circle was used by that cart, and that a toll must
paid.

legitimate
impediment

Such

power would be open to serious abuse, and its

exercise would involve
to trafﬁc which

it

be

a
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Innes

highway toll can only
Section 68, which directs

be levied at a toll-gate or a toll-station.

that

of levying else

Mr. Justice

an amount

of annoyance

was probably intended

and

to prevent

VOL.

MADRAS SERIES.

VL]
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by directing that a toll-station be erected, authorizing the levy
of the tell at that station only, and requiring that a table of tolls
be exhibited there in order to prevent collections of toll in excess

GOVIIDA

anew
U

LAKSHUIAS .

of the prescribed rate. It seems to me that the reasonable construc
tion is that the erection of a toll-gate or toll-station is prescribed
part of the procedure to be followed to indicate the part of the
road at which the Governor in Council may consider it expedient
as

to levy a toll.
Section 68.

In any

I do not

other view, no eﬂect could be given

desire to be understood

as

to

saying that when

a cart approaches a toll-station, and makes a detour to evade the

of the toll otherwise than by a road available to the
public, and enters the road within the circle at a point beyond the
station within the sight of the toll-contractor, the cart may not be
payment

seized under

That is not the

Section 64.

think, where the cart

uses a road, whether

case

But

before us.

I

old or new, available to

v
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the public and on which there is no toll-station, and gets to the
road within the circle, then, in the absence of a toll-station at or
near

the point where

it

enters the road, there is no power to levy

a toll and the cart is not liable to be seized.

For

these reasons

I would decline

APPELLATE
Before

lllr. Justice

Innes, Qﬁciating

to interfere.

CIVIL.
and

O'hz'cf Justice,

Mr. Justice

Muttustimi Ayyar.

CHEMBRAKANDI

MUSUTTI

Parmesan,

(PLAINTIFF),

1881.
7.

July

and

THEMDYAL PUTHALATH SHEKHARAN
axo'rnsn
Civil Proccdurc

(Damnms),

NAYAR

AND

Rnsrorrnmvrsﬁ

Code, 1877 (prior to anwndment)—Satisfaction

of decree not

certiﬁed—

Suit to recover money paid.

In

1879 a judgment-debtor

the judgment-creditor
the Court.

" C.M.P.

The money

paid Rs. 100 to S, who promised

and to get

to pay the same to

the latter to certify satisfaction of' the

decree to

was paid to the judgment-creditor, who not only did not

106 of 1881 against the

decree of D. P. D’Rozan'o,

Subordinate

01 North Malabar, in Small Cause Suit No. 1006 of 1880.

6

Judge

1882.
13, 26.

July

Mvsu'rrr

Snarwmn.
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certify satisfaction

of the decree, but executed

it and again collected the amount

j udgmcnt-debtor.

from the

Held, following Virara'ghava v. Subbakka', I.L.R., 5 Mad, 397, that the provisions
of the Code of Civil Procedure, 1877 (prior to amendment), did not debar the judg
ment-debtor from suing either S on his express promise or the j udgment-crediter to
recover the amount paid by S to the latter.

Tms

was a petition to the

High Court

under Section 622 of the

of Civil Procedure.
The facts are set out in the judgment.
Mr. Shep/lard for petitioner.

Code

Respondents were not represented.

The Court

(Imzes,

Ofﬁciating C.J., and Muttusdmi

Ayg/ar,

J.)

delivered the following
JUDGMENT z—In Suit No.

1157

of

1876

obtained a money decree against petitioner.
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1879

it

second respondent

On the 17th February

is alleged ﬁrst respondent promised to get second respon

dent to certify satisfaction

to the Court that passed the decree,

received Rs. 100 from petitioner,
creditor.

Second respondent,

and paid

however,

it

over to the judgment

afterwards

executed the

without certifying the payment, and again collected the
amount due under it.
Petitioner then sued both the respondents

decree

and claimed to recover back, with interest at 12 per cent., the ﬁrst
payment which he had made.
Malabar

The Small Cause Judge of North

dismissed the suit with costs as against both respondents

0n the ground that no suit could be maintained
money paid in satisfaction of a decree.

to recover back

Petitioner applies for our

under Section 622 of the Code of Civil Procedure, and
contends that he was entitled to a decree against both respondents
interference

or, at all events, against

This petition was

the ﬁrst respondent.

July 1881, and stood over, pending the disposal
by the Full Bench of Virardghaea v. Subbakkdﬂ).
The present suit falls, like the referred case, to be decided
under Act X of 1877' as it stood before the Amendment Act of 1879
heard on the 7th

was passed.

In

that case the value of grain delivered and accepted

in satisfaction of
and the

Full

a decree

Bench,

but not certiﬁed to the Court was claimed,

overruling Arumiclz-ella Pillai v. Appa'vu

Pilla‘i(2), held that the suit 'was maintainable

(1)

I.L.R.,

6

Mad,

397.

;

and this suit must

(2) a M.H.C.B..,

188.

von. vr.]

MADRAS SERIES.

follow the referred

case.

43

There can also be no doubt that the suit

is maintainable against the ﬁrst respondent upon his express under

Mason:
Snsxumn.

taking. Such an undertaking is nowhere forbidden, and, as the
ﬁrst payment is not illegal, though it may not be pleaded in
bar of execution, it is clear that the consideration for the under
taking is perfectly legal. We, therefore, think that the decree of
Judge must be

the Subordinate

set

aside, and that he should be

directed to replace the suit on his ﬁle and dispose of
ance with law.
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costs

in the

The

costs hitherto

it in

accord

incurred by both parties

will

be

cause.

APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, Kt., Chief Justice,

and

Mr. Justice Muttusdmi Ayyar.

VYTHILINGA MUPPANAR arm ornsas (Fras'r, SECOND, Trrnm,
Formrn, errn, m Snvnnrn Dsrsnmnrs), Arrsnmm's,
and

VIJAYATHAMMAL

(PLAINTIFF),

Rsmmmr

by decision—Limit
Res judicata—Compromisc
ofuppcal—Estoppel
of rule—No bar to
persons contesting inter so under a title derived from one of the original litigants—
Adoption among Slidras of married man not supported by authority—Marriage with
adaptive brother’s daughter—Custom—Practice.

An adoption having been held to be valid by the High Court on appeal from a
Subordinate Court, an appeal to the Privy Council was preferred when the parties
entered into a compromise and the appeal was permitted to be withdrawn.
Held that the decree of the High Court as to the validity of the adoption became
by the compromise so as to allow the matter to be again

ﬁnal and was not affected

litigated between the parties or their privics.

A

Although the decision of a Court as to the validity of an adoption in a suit between
and B may, in any subsequent proceedings
between A and those claiming under

him on the one side, and B and those claiming under him on the other, estop the
parties to such proceedings from again questioning the validity of the adoption, yet

in

a suit where

both

the contesting

parties

claim under B such

decision

will

not

' SA. 772 of 1880 against the decree of G. A. Parker, Acting District Judge of
South Tanjore, conﬁrming the decree of Aruntchala Ayyar, Subordinate Judge of
South Tanjore, dated 3rd September 1880.

1882.

May 9.
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Vmumoa
U.

Vnavnusx
1151..
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VI.

operate as an estoppel so as to prevent the validity of the adoption being again ques
tioned by either party to such suit.

Quwrc—Whether a Sﬁdra can be validly adopted after marriage.

THE plaintiff,
deceased,

1

and heiress of-Cliandraprakiisa

Muppandr

claimed from the defendants, eight in number, possession

of one-fourth
dants

as widow

of his

estate

had been seized by the defen-

which

of

to 4 in 1878 in execution

against the other defendants

in

obtained by them

a decree

partition suit N0.

a

16

of 1868

in the District Court of Tamera.
The

defendants

1

to 7 contended that the plaintiff had no right

to claim the property as heiress of Cliandraprakasa
marriage was illegal, she being

the daughter of Ayya'cu who was

adopted by C/iamlrapralcdsa’s father
praka'sa,

and thus related as brother’s
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and within the prohibited

Law.

inasmuch as her

before the birth of Chandra
daughter

degrees of marriage

to Cliamlraprakdsa

Hindu

under the

These defendants also contended that as Dayadies of Chan

draprakdsa, they were his heirs, and that their ancestors

and not

Chamlraprakdsa had been in possession of the property sued for.

The eighth defendant admitted the plaintiff’s claim.
Judge found that the plaintiff was entitled to
bring this suit as the adoption of Ayg/iicu, being made when he
The Subordinate

was the father of three children, was invalid, and the marriage of

plaintiff was celebrated in the presence of the defendants and other
As to possession also the issue was found in favor of
relatives.
the plaintiff.

Six of the contesting defendants appealed to the District Court.
It was there contended on their behalf that the plaintiff could
not question

since her father had

the adoption

it as
High Court

established

a fact in Appeal 51 of 1861 (reported in 1, Madras

In that suit Ayg/(ica sued to establish his status
Reports, page 45).
to obtain one-fourth of the family property
son
and
as adopted
from Cbandraprakasa

(represented by his mother Nildddtchi), the

natural son born after adoption.
The High Court awarded Ayya'vu one-ﬁfth of the property
claimed in modiﬁcation of a decree for one-fourth granted by the
Lower Court.

An

appeal to the

Cbandraprakdsa

Privy Council

was then preferred on behalf of

and was subsequently permitted to be withdrawn,

the plaintiff accepting

in

compromise of the suit a share less than

the one~ﬁfth decreed by the

High Court.

.
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Upon this point

the District Judge held that the matter was not

as the question

res judicata

45

was left unsettled by the compromise.

The District Judge agreed with the Subordinate Judge
invalidity of the adoption and conﬁrmed the decree.

-as to the

The defendants thereupon appealed to the High Court (inter alia)
on the grounds——
(1) that the validity of the adoption was res judicata by
reason of the decree in Regular Appeal 51 of 1861 and
the decrees therein referred to

;

(2) that the adoption of Ayyeiz'u was valid ;
(3) that the plaintiff’s marriage with Chandrapralrdsa was
illegal.
Hon.

Ra'ma

-

Ra'u (with

him Rdnuickandrayyar)

for the appel

lants.
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The

P. O’Sulliran)

Advocate-General (Hon.

and

Bkashyam

Ayyanga'r for the respondent.

The Court (Turner, G.J., and Muttusa'mi Ayyar,

J.)

delivered

the following
JUDGMENT :—The objections to the ownership of Chandrapmkrisa

having been abandoned, we have only to consider the objections
taken to the status of the respondent as the widow of C'lmmlrapra
'

ka'sa.

The parties to the suit are Muppanars and are classed with Slidras.

It

appears that Ayya'vu, the father of the respondent, had married

When he was thirty

the niece of Appcivu alias Mutkaya llluppamir.
years of age and had had three daughters
assumed to take him in adoptibn
a

brought

;

born to him,

Suit 272 of 1829—against

suit—Original

Appa'zm

but dissensions arose, and he
Appa'vu for

maintenance as an adopted son, and, although the fact and validity
of the adoption

were denied, he obtained a decree which was con

‘

ﬁrmed on appeal.
Appziru

subsequently

married a second wife, Nikida'tchi Arnmdl,

who is said to have been his mother’s sister’s daughter,
he had a son, Chandrapraka'sa, who was a

years when his father died in 1847.

In
minor

and by her
minor of the age of four
i

1859 Ayydv-u instituted Original Suit
Chandraprakdsa,

claiming

a

one-fourth

his adoption.

He

represented

1

of 1859 against the

by his mother

as

guardian,

share in the estate of Appdvu in virtue of

relied

on the decision in the previous

suit as

'

Vrranmea
'U.

qurnnax
ML.

Vrruramca estopping the then defendants
'v.

validity of his contention

Vanna“
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his title, and the

from questioning

was allowed

by the Subordinate Judge

(Ex. 6) and by the High Court in Ayya'ru Muppandr v. N'ildda'tchi
Ammdlﬂ) though, in advertence to a passage in the Saraswati

1151..

Vilésa, the High Court afﬁrmed the decree only to the extent of a
one-ﬁfth share. Clmmlrapra/aixrl- took steps to present an appeal to
the

Privy Council, but the

parties came to terms.

a sum of money and an allotment of

Ayg/dvu accepted

land in extent considerably less
It is said to

than a one-ﬁfth share and the appeal was withdrawn.

have been arranged at the time of the compromise that Clzmzdrapra
kdsa should obtain in marriage the respondent, the fourth daughter

The marriage was

of Ayyzivu and born after the alleged adoption.

shortly afterwards

celebrated in the presence of members

-

of the

institution of this -suit, the respondent was treated in the family
on the footing that she was the lawful wife of Clumdraprakdsa,
while her daughter has been sought in marriage by the seventh
defendant for his son, a circumstance which certainly among the

It

castes

would argue admitted legitimacy.

is now contended

that the marriage

in that

the respondent was invalid,

of Chandraprakdm

as the danghter

.of

higher

with

his adoptive

brother she was his near sapinda on the father’s side.

_

were

at

it

of the adoption, the inefﬁcacy of the adoption

if

The respondent meets this contention by asserting the invalidity
all valid

paternal

a

a

custom in the caste which
relation, and
of sapindas which would be prohibited by the
rules of Bréhrnanical law. The appellants reply that the respon

to create

sanctions marriages
dent

is

estopped

by the

decrees

obtained

by her father

from

denying the fact and validity of the adoption, and the ﬁrst question
whether

or not those decrees

effect claimed for them by the appellants.

Court has held that, inasmuch

as the parties

The Lower Appellate
to Original Suit
of

High Court
Council,
the
was under
Privy
question as to the
We cannot assent to
validity of the adoption was left unsettled.
this ruling.
When the proceedings in appeal were discontinued,
when the decree of the

1859 came to a compromise

(1)

1

appeal to the

-

have the

1

that balls for decision

is,
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family, and from that time up to the death of Clmmlraprakdsa,
which occurred in 1869, and subsequently up to the date of the

M.H.C.B.,

45.
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the decree of this Court became ﬁnal, but we allow the objection of eruumes
c.

the respondent that neither that decree nor the decree in Original Vusm'rusu

Suit N0. 272 of 1829

estops

validity of the adoption.
the suits in which those
under her father.

It

from contesting the

the respondent

She was neither a party nor privy to
decrees

were passed

is true that both

she

;

she is not

claiming

and the respondents

are claiming as heirs of Chamlraprakdsa, but although

Chandrapra

Mao and those claiming under him would have been or would be

in Original Suit 1 of 1859 from denying
the fact and validity of the adoption in any proceedings between
them and Ayydc-u or those deriving title from him, it does not
estopped by the decree

follow that parties claiming inter 80 under a title derived from
C'lzandraprakdsa would be so estopped.
Spencer v. IVz'lh‘ams, (1)
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though it is not precisely in point, supports the contention that
the rule of estoppel by matter of decision should not be carried
further than it has been established by authority, and no authority
has been cited in support of the appellants’

the

decree

determine

in Original Suit

It

status.

1

objection.

Moreover,

of 1859 was not passed in a suit to

was a suit inter partes to determine the rights

of Appdou.
In this suit the rights in question are
Holding then that the
rights in the estate of Chandraprakrisa.
respondent is not precluded from questioning the fact and validity
in the

estate

we may next deal with the issue whether

of the adoption,

the

adoption made was valid. The fact that an act was done or
certain conduct pursued which was asserted to be tantamount to
adoption cannot be disputed.

As

to the validity of the adoption

the decision of this Court in

the appeal of Ayg/dcu is the only reported case in this Presidency
which lends any color to the opinion that even among Sﬁdras the
adoption
,

of a married

Hindu Law.

It

Chandrika, which

would

man would be regarded

as

valid under

certainly be invalid under the Dattaka

declares

that

marriage

concludes

the

period

Within which a Sﬁdra may be adopted. In Vl'ulmtac/zcl/a Rt’([d_l/(II'
v. Hoodoo Venkatacbella Reddyar(2) the Sadr Court in 1823 ruled
that the adoption of a Sudra after marriage was illegal and void.
It will be seen that the decision of the High Court in the appeal
of Ayyticu did not proceed on the ground that the adoption was
(1) 1.11.2,

P. a 11,230.

(2) M.S.D., vol.

I.

p. 412.
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The Court conceived it was precluded by the decree obtained
by the appellant in the earlier litigation from examining its
validity. We have not before us the proceedings in Original Suit

valid.

272 of 1829, but from the decision of the

High Court it

that the then plaintiff relied on the recognition

appears

of the adoption

rather than on its validity, and that the decree was ﬁnally afﬁrmed

by the Provincial Court on the ground that “ an adoption
made is valid and cannot be set aside.”

It

once

on the appellants to prove the validity of the

was incumbent

They have relied solely on the decisions already pro

adoption.

nounced, and do not in their appeal to this Court assert the existence

of a special custom at variance with the received law.
The conduct of the family suggests either that the adoption was
regarded as invalid or that if the act of Appa’ru to which the
character of an adoption is imputed were effective to confer on him

right to property, it was not regarded as producing an altered
The daughters of Ayyaim born before his. adoption
paternity.
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a

have since the adoption

been

adoption, became sapindas

if

be that

married

by persons who, by the

of their father, and although

it may

the adoption of a married man were valid, the children

born before marriage

would not become members of the family
had passed, it is not shown that the

into which their father

marriage of the respondent who was born after the adoption

was

as less proper than those of her sisters.

regarded

Although some evidence has been adduced to show that marriages
in the caste which under strict rules of Hindu Law

are allowable

would

be prohibited,

the same

attention

and while we may admit that among Sﬁdras
is not paid to the rules as among

Brahmans,

we can hardly say that there is sufﬁcient evidence to establish a
custom sanctioning

a marriage

with

a brother’s

is admitted

by one of the witnesses for the appellant

been of recent origin and hardly yet regarded
usage.

Some

daughter.

instances are indeed mentioned, but the practice so far as

it prevails
to have

as sanctioned

by

We prefer then to rest our judgment on the ground that

the validity of the adoption of Ayg/(ivu is not established

Aﬂirming

the decrees

appeal with costs.

of the Courts

below,

we dismiss

this
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APPELLATE CIVIL.
Before

Mr. Justice

Muttusa'mi Ayya'r and

SUBBAYYA

Mr. Justice Tarranl.

(PLAINTIFF), APPELLANT,

1882.
I

and

VENKATE'SAPPA

AND

September

mornnn (Fmsr

AND Sscosn

Dnrnsnms),

Rnsrolmnlsrs.Ii
Civil Procedure Code, 1877, Section 43—Suit to cancel release, obtained by duress, of all
claims

against defendants and to recover amount

of one such claim no bar to subsequent

suits upon other causes of action so reieascd.

On the let
defendants

July

1878 there was a settlement

and a debt was acknowledged
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same day the plaintiff and defendants

carried on till August.

of accounts

between

the plaintiff and

due by the latter to the former,

entered

and on the

into a trading partnership which was

On the 30th September

the

defendants

cxtorted

a release

whereby the plaintiff's claims against them arising out of the two
mentioned and all other transactions between them were released.
On

from the plaintiﬁ
transactions

the 23rd November

the plaintiff brought a. suit against

the defendants

in the

and,

plnint, after stating the fact of the settlement of 1st July 1878, the balance found
due therein to the plaintiff, the extortion of the release, and the misappropriation of
the sums due to the plaintiff

by the defendants as the cause of action, prayed for
of the release and for recovery of the amount due to the plaintiff by
the defendants under the settlement of 1st July 1878.

cancellation

Held, in a suit to wind up the partnership of July and August 1878, that the
plaintiff was not bound by Section 48 of the Code of Civil Prowduro to have included
in his former suit his claim arising out of thzit partnership, and that the former suit
being in substance

a suit upon

the account

stated

on 1st

July

1878 and

not for

damages for extorting the-release was no bar to the present suit.

Tun

facts of this case are

fully

set out

by the District Judge in

the following
JUDGMENT :—“

Plaintiff brings this suit

Confraot Act against his late partners,

under Section 265 of the

the ﬁrst and second defen

dants and their younger brother, the third defendant, praying that
the business of the partnership
taken, and that

if

may be wound

up, the accounts

defendants be found indebted to him in any sum,

The third defendant was, by order
The plaint sets forth that
off the record.

they may be ordered to pay it.
of this Court, struck

the plaintiff and ﬁrst and second defendants
"
Appeal 4 of 1882 against the decree of
of Bellary, dated 3rd October 1881.

J.

August 7.

entered into a verbal

D. Goldingham, Acting District
7

J udgc

4.

SUBBAYYA
v.

Van/cras
arm.
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contract on 1st

July
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1878 to trade in grain at Bellary, the said

grain being ﬁrst purchased in the towns of Tadpa-tri and Mufbanu'r ;
in August 1878 ; that the accounts of the

that the trade ceased

Tadpatri purchases showed
but that

as ﬁrst defendant

to the Mut/mnzir

a loss of

Rs. 163-5-9 including interest,

has not furnished the accounts relating

purchases, plaintiff cannot state how the whole

account stands.
‘

“

2.

The defendants plead, inter alia, that this suit is barred by

Section 43 of the Civil Procedure
sued ﬁrst defendant

Code, inasmuch

and his undivided brothers,

as the

plaintiff

the second and

third defendants, in Original Suit 127 of 1878, on the ﬁle of the
Subordinate Court, for the cancellation of a hater in which the
present claim is stated as settled; and while he asked to recover
certain money which he alleged was due on settlement

of accounts,

A preliminary issue
of law therefore was framed, containing this ground of defence.
“ 3. It is necessary in the ﬁrst
place to examine the pleadings
in the former suit in order to ascertain whether the two claims
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he omitted to sue for this portion of his claim.

are founded

upon one cause of action, or in other words, whether

the claim in this suit is founded on a cause of action distinct from
that which was the foundation of the former

in Original Suit 127 commences with
defendants
1st

July

a

The plaint
statement that the three
suit.

settled the accounts of their dealings with plaintiff on

1878 and Rs. 1,698-3711 was found due, which ﬁrst defen

dant agreed to repay with interest ; that before the settlement of
the account, plaintiff had deposited

in ﬁrst

defendant’s

house for

safe custody, a box containing jewels; that ﬁrst defendant, taking
advantage of this fact, extorted from him an acquittance
to all their dealings
paragraph

4

0f

and misappropriated

the plaint

it

is stated:

the sums due.
‘

in regard
Then in

Thus arose cause of

This suit is therefore brought for the cancellation of the
action.
karar which the defendants have obtained fraudulently and forcibly
and without discharging just debts, and for the recovery with costs
and future interest of Rs. 1,568-1-9, the principal and interest due

In all plaintiff sued for
The defence was, that defendants had nothing to
pay, because ﬁrst defendant did not forcibly cause the said karér to
be executed, and that the stamp was insufﬁcient to cover all the
from the defendants on the said account.’

Rs. 1,628-1-9.

claims contained

in

the karér.

MADRAS seams.
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The plaintiff thus sued in the former suit for the cancellation
of the karar, and, out of all the items expressed therein, for the
4.

one item
the

July

due under settlement of accounts on 1st

question

arises, whether

therefore

he ought not also to have

included in the suit his claim for all items alleged
covered by the kararnama.

“5. The

1878, and

I am of opinion

to be due and

that he ought.

in its material passage, commences thus:
In regard to the amount found due and signed by Venkatésnjym
in our accounts, the subsequent accounts relating to Mutkanu'r and
kararnama,

‘

Tadpatrz',

the credits and debits of our shop here, the debts standing

in the name of Venkatésappa and another jointly, and the proﬁts
of the grain contract, we have looked into our accounts relating
to all these, and what sum is due to us we shall recoup ourselves
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from the jewels you placed with us, and there is no further debt due
by either party.’ Now the ﬁrst item, viz., the amount found due
in the plaintiff’s accounts was the
sum sued for in Original Suit No. 127 of 1878 and the subsequent
and

signed by ﬁrst defendant

accounts relating to Mutlmnu'r and Tadpatri are the subject-matter
of the present suit.

In

respect

to plaintiff’s

right

to recover

the one sum or the others the causes of action were undoubtedly

Indeed the partnership in this case commenced
originally distinct.
after settlement of the other account, but they are both embraced
by the kararnama, and one part of plaintiff’s prayer was to have
that karérnama declared invalid. Defendant even drew attention
to the fact thatthe stamp was insufﬁcient

to cover all the claims

arising out of the cancelled document, but the Subordinate

Judge

overruled the plea apparently on the ground that the stamp covered

the sum sought to be recovered.
“ 6.
would put the case in another way. The karar alluded
to was held to have been obtained by duress and plaintiff was

I

Could the defendants now in answer
to this claim’plead that it was settled by the kararnama? It
awarded the sum sued for.

would surely be urged against them that the question of the
If therefore defendants
validity of the karar was res judz'cata.
cannot now defend this action by afﬁrming the validity of the karér,
how can plaintiff sue for any other sum of money that is included

in its

scope and

which he omitted to

was under determination
come

sue

for when that question

Again, supposing that the Courts had
to the opposite conclusion that the karér was a valid bar to
?

Susnu'rs
v.

Vayxs'rﬁs

arm.

.
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Susan“

plaintiff’s suit in respect to the money due under settlement

“Kings,

accounts

‘1’?"

July

on 1st

It

again in another suit and sue for the other items?
me therefore

seems

If it

that

be contended

with

this suit, brought under Section 265,
I would point

that

only in the District Court,

Contract Act, is triable

to a decision of the Calcutta
provision

to

there is a difﬁculty in the way of plaintiff’s

present suit, and that he should not now be allowed to proceed

it.

of

1878, how could he raise the same question

High Court which

enunciates that the
not take away the

is an enabling one merely, and does

ordinary right of suit in any Civil Court having jurisdiction to
have the accounts of partnership
fore to prevent

For

suit.

taken.

There was nothing there

plaintiff from including this claim in the former
think that when plaintiff sought to have

I

these reasons

cancelled, he should have sued for all sums due to

the kararnama

and that this suit

The plaintiff appealed to the High Court.
Normandy for appellant.

Mr.

Hon.

for respondents.

Ra'ma Rciu

JJ

.).

The arguments appear from the judgment of the Court (Mutin
saimi Ayyar and Tarrant,
whether the claim

is

is

JUDGMENT :-—The question we have now to decide in this appeal
barred by Section

of

43

Act

X

of 1877.

The facts upon which this question arises are clearly set forth in
On the 1st July 1878 there was
the judgment appealed against.
settlement of accounts between the plaintiff and the defendants,

plaintiff

alleged
contract

of partnership,

and

and

suit.

the

for its

of the partnership

On the

defendants

inAugust

of action which
same

into

day

entered

trade,

which was

1878.

The termi

the partnership

carried on under this contract, ceased
nation

cause

it

the

that

of

is

of this debt constituted

might be made the subject

a

The non-payment

a

to be due by the latter to the former.

debt acknowledged

a

and

a

a

and the defendants’ omission

to account

another distinct cause of action.

Thus, prior to
the date of the agreement mentioned in Suit 127 of 1878, the
plaintiff was at liberty to institute two different suits upon the two
for Section

include the whole

4-3

only directs that

every suit shall

of the claim to which the plaintiff

upon the cause of action on which the suit

entitled

founded, and

does

it

transactions,

is

assets was

is

Generated for alum (Columbia University) on 2015-08-10 07:51 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

him which were embraced by that instrument,
should be dismissed with costs.”
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not require the union of all the causes of action arising from
distinct and independent transactions between the plaintiff and
the defendants.

On the 30th September

1878 the

defendants

extorted a release whereby the plaintiff’s claim against them, arising

out of the two transactions already mentioned, and all other trans
actions between them, was released.
This was a wrong done by
the defendants to the plaintiff, and the former are not, therefore,
at liberty to plead their own wrong and to insist that the distinct
rights of suit which the plaintiff already had should be taken
away from him and merge into the release, which, according to the
plaintiff, was invalid. It appears to us, therefore, that at the date
of Suit

of 1878, 23rd November 1878, the plaintiff was not
bound under Section 43 to have united the several causes of action
127

This being

the next

so,

question

arising for consideration is Whether Suit 127 of 1878 was substan
tially a suit for damages sustained for the wrong done by the
defendants in extorting the release from him, or a suit upon the
account stated on the 1st

July

1878, containing a statement in the

nature of a confession and avoidance of the release.

Though the words in paragraph 4 of the plaint in the former
suit, “ Thus arose the cause of action,” create some doubt whether
the extorting of the release was not made the ground of action,
still, it appears to us, on considering the plaint as a whole, that the

allusion to the execution of the release under duress was made by
way of answer to a plea which, it was anticipated, might be founded
and that the prayer for its cancellation was regarded as
upon
ancillary to the primary relief, viz., the recovery of the amount
it,

due upon the account stated on the 1st

July

1878.

The allegations

the plaint are, in our judgment, consistent with the view that

the setting aside of the release was
the distinct

causes

execution.

It

a

in

step necessary for reviving

of action which the plaintiff

may be that

the defendants

had prior to its

could not

plead the

upon in Suit 127 of 1878

but

it

adjudicated

;

release in answer to the present claim, as its validity was an issue
does not seem to us

to follow that the distinct causes of action,
a

which the plaintiif
which was legally inoperative.
We are, therefore, of opinion that Suit No. 127 of 1878 was
not substantially
suit for damages, and we must set aside the

had, must merge into

transaction

a
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which he had in one suit.

decree appealed against, and remand
merits.

The

costs hitherto

will

the suit

be costs

in the

for disposal on the
cause.

Susan“
1).
VBNKA'rss
APPA.

[von VI.
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APPELLATE CIVIL.
Mr. Justice

Before

Innes, Oﬂiciating Chief Justice, and

Mr. Justice Tarrant.

VIIRASAMI NAYUDU

1882.

August 14, 21.

APPELLANT,

(FIRST DEFENDANT),
and

J

SUBBA RAU AND OTHERS (FIRST TO
TWENTY-an PLAINTIFFS),
“radiation—Act

A

XX

AND TENTH 'ro

SEVENTH

RESPONDENTs.*

of 1863—Sm't against dismissed trustee to recover templeproperly—
~
Limitation.

suit by the trustees to recover the property of a temple from an ex-trustee who
from his oﬂice by the temple committee is not governed

by Section 14 of Act

XX

of 1863.

facts of this case appear from the judgment of the Court

(Innes, Ofﬁciating

Mr.

C.J.,

and Tar-rant,

Shepherd, .Subbardyalu

J

.).

THE

Reddig/ar, and C'lzellayya

Pillai for

appellant.

(Hon. P. O’Sullivan) for respondents.

The Advocate-General

JUDGMENT :—The respondents in this suit are the dharmakartas

0f the Patlisuraszrdmi
committee

temple of Tirupdpuliyiir,

having the superintendence

and the temple

of such temple, and the

suit was brought to recover from the appellant the temple and
certain moveable and immoveable property

appertaining

thereto,

together of the value of Rs. 11,611-12-7,

of which the appellant
was said to be in wrongful possession, the appellant having in
January 1877 been properly dismissed by the temple committee
from the ofﬁce of dharmakarta of the said temple, to which he was
a

originally appointed by the Collector in 1849.
Appellant ﬁled written statement to the eﬁect that the suit was
not within the jurisdiction of the Court of the Subordinate Judge;
that respondents had no
respondents

the suit; that the

to represent the temple committee under

of 1863 did not really do so; that the temple came under

of Act

XX

of 1863

" Appeal 131 of 1881 against the decree of Adyappu
of Cuddalore, dated 14th September 1881.

that appellant

Chcttyar, Subordinate

udgo

J

and not Section

;

XX

Section

professing

locus slandi to maintain

3

Act

4
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has been properly dismissed
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had a hereditary right to the dharmakartaship
therefore
same

;

55

of the temple, and

the temple committee had no right of control

Vr'aasa'in
v.

over the

Sunsa.

that there was no good and suﬂicient cause for the dismissal

of the appellant from the dharmakartaship of the temple; that, if
any, the relief to which the respondents were entitled was merely
to have an account;
Besides

and that the suit was barred by limitation.

the appellant, there are two other defendants to the suit,

who were joined with him

being members of the temple com
mittee who were not willing to join the respondents in bringing
as

the suit.

The issues were substantially the pleas set up by the appellant
statement; and the Lower Court held that it had

in his written
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jurisdiction; that respondents had a right to bring the suit ; that
the temple came under Section 3, and not Section 4, of Act XX of
1863; that the dismissal of the appellant was just and proper;
that the appellant was bound to account to the respondents for
the monies asked for

;

and that the suit was not barred by limitation;

and the Court made a decree directing the appellant to make over
to the respondents the temple and the immoveable property sued

for, and also certain moveable property according to a list mentioned
the decree, together with the ready cash asked for in the plaint,

in

it

interest, and costs, and

is against this decree that the appellant

now appeals on the grounds

—

(1) that the Subordinate
tain the suit ;

Judge had no jurisdiction to enter

(2) that the respondents are not properly appointed members
of the temple committee within the meaning of Act

XX

of 1863, nor qualiﬁed to be members of that committee ;
(3) that the Subordinate Judge was wrong in holding that the
temple comes under Section 3 and not Section 4 of Act

XX of

1863;

(4) that certain exhibits were improperly
sible in evidence;
(5) that even

if

the respondents

appellant, and

if

held to be inadmis

had power to dismiss the

otherwise they exercised

it lawfully,

the

dismissal was made without good and reasonable cause

;

(6) the Subordinate Judge was wrong in fact and in law in
ﬁnding that the appellant was bound to account to the
respondents for the monies asked for in their plaint;

THE INDIAN LAW REPORTS.
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(7) the respondents were at the most entitled only to have an

Vr’msiln

account rendered to them by the appellant

Susan.

;

and lastly

(8) that so far as the moveables were concerned, the suit was
barred by limitation.

In

support of his contention that the Subordinate

jurisdiction, the learned counsel for the appellant
suit was one of the nature contemplated by

Act

Judge had no
urges that the

XX

of 1863, and

should, therefore, have been brought in the District Court.

The case

of Sabdpatlzi v. Subm'yaﬂ) however appears to us to be an authority
to the

it having been held therein that the special
Act as to suits deal only with persons for acts done

contrary,

sections of the

ﬁlling the ofﬁce of trustee, manager, superintendent,
This suit was instituted not for any of the purposes
or committee.

by them

while
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mentioned in Section 14 of Act

XX

of 1863, but for the recovery
of temple property improperly withheld by the appellant after he
had been properly removed from the ofﬁce of dharmakarta, and it
appears to us perfectly clear that the Lower Court had
to entertain the suit.

With

urisdiction

regard to the second objection, that the committee is not

a proper committee,

it

has been argued that the original committee

was not properly appointed, and that the death vacancies which have
from time to time happened herein have not been properly ﬁlled
up.

The only evidence on this point to which our attention

has

been directed is that of certain documents relating to the various

of the original com
mittee, and we do not think that anything contained in any of those
documents shows any such irregularity as would vitiate the appoint
proceedings

connected with the appointment

ment of the original committee, especially when we ﬁnd, as is the
case, that

from their appointment in 1864 up to 1876, when differ

ences arose between the appellant

and the committee, the appellant

in no way disputed the validity of such appointment, but, on the
acknowledged and acquiesced in the same by rendering

contrary,

accounts to them, by taking their order as to the disposal of monies
awarded to the temple for compensation for temple lands taken up

for railway purposes, and by submitting generally to their authority,
interference, and supervision.

No

special objection

to the appoint

ment of any particular member, either original or substituted,
attempted to be shown.
(1)1.L.B.. 2, Mad. as.

is

MADRAS SERIES.

The next objection
ditary dharmakarta,
Section 3 of

Act

XX

57

taken was that the appellant
the temple came

under

of 1863, and therefore

being here

Section 4

and not

the committee had no

Taken at its
right of interference in the management thereof.
highest value, all that the appellant has attempted to show by
his evidence is that he represents one Kumarappa. Na'yakan who was
appointed

dharmakarta

his—szmrappa

by Mr. Fallozqﬁeld,

a former Collector

succeeded him;

Na'yakan’s—son

that in

;

that

1842 one

Brilakriskna Ndyakan, said to be a descendant ofKumarappa Ndyakan
was appointed dharmakarta

by the then Collector; and that upon

his death in 1849 the appellant, a minor, as his adopted son, was
appointed by the Collector of that time in his place, his uncle, one
Sesluickala Ndyakan, being appointed

No

attained his majority.

dharmakartaship

until after the committee,

in

November 1876, took steps to join with the appellant three other
persons as co-dharmakartas, and his only explanation of his not

the authority of the committee

is,

having previously asserted his right to hereditary dharmakarta
ship, and of his having for such a lengthened period submitted to
that he was not aware of his

right, and only became acquainted with the same through certain
residents

of the town informing him when the three co-dharma

kartas were joined with him of his—appellant’s—Adinam (1) right,
and of the improper interference of the committee.
We agree

a

VI

and

XX of

VII were

by the Lower Court,

1863.

As

to the objection that two docu

improperly refused admission as evidence
sufﬁcient to say that we have fully con

is

ments

of Act

it

Section

4

is

with the Lower Court that the appellant has failed to show that
or that the temple falls under
he
hereditary dharmakarta,

sidered the bearing of those documents upon the appellant’s

case

contended

that

the dismissal

should

otherwise
is

The appellant next contends that the dismissal,
lawful, was without good and reasonable cause; and

it if

before coming to a decision thereon.

have been the act

further
of the

majority of the whole of the committee, and not the mere majority
portion of such committee.

contention.

We cannot agree with this latter

The dismissal was the act of
(1) Government;

a.

of

a
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his representative until he

claim to hereditary

ever set up by the appellant

was

as

duly convened meet

Property.— Wilson.

Vr'asshn
f)

VOL. VI.]

Swans.
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Vr'rusiur
v.
SUBBA.

EVOL.

VI.

The proceed
ing of eleven members of the temple committee.
of
the
in
committee
were
the
District
Gazette, and
ings
published
we can ﬁnd no evidence of any dissatisfaction ever having been
expressed as to the mode of convening

the meeting, as to the pro

ceedings thereat, or otherwise in connection therewith,

beyond the

and objections of the appellant; nor do we see

general allegations

anything unreasonable upon the part of a large committee like that
connected with this case, consisting
rule, as

it

of thirty members, passing a

is in evidence has been done, for the purpose of trans

acting business, that eleven of their number

shall form

a quorum.

The appellant was dismissed from his office of dharmakarta, 1st,
for neglect of duty whereby his uncle and agent was enabled to
embezzle the funds of the institution to the extent of about Rs.
for general insubordination, in utterly refusing to
join with him in conducting the temple affairs three persons whom
the committee had joined with him as co-dharmakartas
to assist
;

2nd,

him in his duties

as dharmakarta,

it being shown that his time

fully

occupied with his public duties as a Government ofﬁcial;
and, 3rdly, in setting up his title to the hereditary dharmakarta
was

As an addi
tional reason showing the propriety of the appellant’s dismissal,
although it was not given at the time as a reason for that dismissal,
ship 'for the purpose of obstructing

the committee.

the Lower Court ﬁnds that the appellant

concocted evidence in

support of his claim to hereditary dharmakartaship.

Upon the

evidence, we think that the Lower Court was right in holding that

of the appellant was just and proper.
Appellant’s counsel further contends that all that can be claimed
that he shall render to the
from the appellant in this suit

the dismissal

is,

plaintiffs an account.

We

cannot, however, agree with him.

The

is

shown to be in
appellant has been properly dismissed, and he
items
certain
of
of
and
monies belong
speciﬁc
property
possession

ing to the temple, and that property and money, unless he can in
some other way discharge himself from, he
bound to deliver over
is
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1,000

with the other two defendants,
the committee and the present dharmakartas of the temple.
The
appellant has endeavoured to discharge himself as to certain sums

to the respondents

as representing,

of money admitted to have come to his hands, but the Lower Court
has found that he has failed to do so, and we agree with the Lower
Court.

Moreover

the monies, even according

to appellant’s

own

VOL.

MADRAS

VL]

showing,

SERIES.

were paid away by him after

59

his dismissal

from

his

dharmakartaship.

Susi“.

This brings us to the last objection raised to the decree, viz.,

it relates to the moveable property is barred
Appellant’s counsel argues that Article 89 of Sche
dule 2 of the Limitation Act is the section applicable to this part
of the case.
Respondent’s counsel contends that Section 10 of the
that the suit so far as

by limitation.

Limitation Act is a complete answer to this objection,

and appel

lant’s counsel replies that his view of the limitation point is sup
ported by Story’s

Equity Jurisprudence,

Madak v. Madkusudan

para. 1520, by Rakkaldas

Madak (1) and by Pavam

Singh v. Lah'i
We, however, do not consider that the authorities quoted

Mal.(2)
by the counsel for the appellant
favorable to his arguinent,

support his contention.

Where

they all appear to us to proceed

upon

Generated for alum (Columbia University) on 2015-08-10 07:51 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

the assumption that at some period there has been a disavowal

of

the trust, and a setting up of an independent adverse title in the
alleged trustee from which limitation runs.

kind has been done.

Here nothing of the

Appellant undoubtedly

held the property

claimed as a trustee, and in such a case under

Section 10 of the

Limitation Act no length of time will bar a suit. In Pavam Singh
Lalji Mat (2) the appellant was not a trustee in the sense of
”
Section 3 of that Act does
the Limitation Act, for “ Trustee
v.

by

not

include

a Benamidar.

In

Rakhala'as Mada/c v. Madlmsadap

Mada/#0) if the trust existed at all, it was a trust to hold the
property, which was land, and restore it to the plaintiff on demand

There could, therefore, be no starting point for
after his return.
limitation until- plaintiﬁ’s return, and he brought the suit within
twelve years after his return. The question of limitation did not
therefore arise in that case.

We

dismiss the appeal with costs.

(1)

sans,

Vi’sssiin

409.

(2)

1.1.3.,

1

an,

403.
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THE INDIAN LAW REPORTS.

APPELLATE CRIMINAL—FULL BENCH.
Before

Mr.

Justice

1717168,

Oﬁiciating

Justice,

Chiey“

Mr. Justice

Muttusdmi Ayyar, and Mr. Justice Tarramt.
THE

1882.

August 21.

QUEEN

against

SIDDAPPA.*

-

Arms Act, INS—Possession of unserciceabteﬁrem'm without license no oﬂbnce.

A gun rendered unserviceablc by the loss of the trigger does not fall within the
deﬁnition of “ arms " in Section 4 of the Indian Arms Act, 1878. Possession of
such a weapon without a license is no offence.

by the District Magistrate of Bellary under

a case referred

Section 296 of the Code of Criminal Procedure, 1872.

The facts appear from the udgment.
Counsel were not instructed.

Full

Tarrant,

JJ

Bench

Oﬁiciating C.J., Muttusa’mi Ayyar and

(Inncs,

delivered the following

possession of

a

Section 19, Clause
gun

in this

accused

(f)

JUDGMENT :——The

has been tried under

case

of the Indian Arms Act

without

a

The

He

license.

XI

of 1878, for

was discharged

under

Section 215 of the Grim/nu! Procedure Code on the ground that the

a

of the Arms Act, which lays down that
inter alic

includes

‘

arms

’

the word

‘

the provisions of Section

4

a

is

gun was unserviceable, the trigger being lost.
The District Magistrate submits that the fact of the trigger
immaterial, as
gun without
trigger comes within
being lost
parts of arms,’ and that the

discharge was therefore not warranted.
appears from the evidence taken in the case that the gun was

as

out.

this,

even though

it

in such a state

repaired and rendered serviceable,
license need be taken

in fact the District Magis

ﬁrearm at all.
is

A. ﬁrearm

a

not

is

and unﬁt for use

trate ﬁnds that

it

quite unserviceable

;

It

a
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THIS was

might

be

not, we think, one for which

In including

parts of arms in the

’ Revision Case 374 of 1882 referred by H. P. Gordon, District Magistrate of
Bellary, under Section 296 of the Code of Criminal Procedure, 1872.

MADRAS SERIES.

VOL. VI.]
meaning
provide

61

in our opinion, to Tan Qussu
'U.
and retention of arms in parts Smear“.

of arms, the Legislature intended,
against

the importation

which might be put together at any moment and used as ﬁrearms.
A ﬁrearm which is defective and otherwise unserviceable is not,
we think, within the meaning of the Act.

It

may be a question whether any ﬁrearm

but in

license is unserviceable;

is

without a

possessed

it

the present case

is found that it

so.

We think,

therefore, that the accused was rightly

discharged,

and decline to interfere.
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APPELLATE CIVIL.
Before

Mr. Justice Inna-s, Oﬂiciatz'ny Ohily" Justice,
Mr. Justice illutlusdmi Ayyar.

and

MARAKAR AKATH KONDARAKAYIL MAMU (Firm

1882.

August 26.

APPELLANT,

DEFENDANT),
and

PUNJAPATATH KUTTU

(PLAINTIFF),

Rmroxnm."

Mortgage—Suit to redeem land in possession of co-awner of equity of redemption—
Procedure.

Where a mortgagee

in possession

acquires

a right to a share

mortgaged, he cannot be compelled to surrender the mortgaged

of

the debt, or any part of

until

it

on payment

the mortgagor has, by a proper

of a proportionate

in the property

property on payment
amount

suit for partition, ascertained

of the debt,
deﬁnitely the

shares of the co-owners.

Tms

was a suit to redeem certain

parcels of land mortgaged

in

1858 by Vyathamma, the mother of the plaintiff and grandmother

of

the sixth defendant,

a

minor, to the father of the defendants

1 to 3.

In

1873 the mortgage

was assigned to the ﬁfth defendant who

took possession and in 1875 purchased the jenm title or equity of
redemption

of some

of the parcels mortgaged

from the plaintiﬁ’s

sister’s husband to whom those parcels had been given as dowry.
" S.A.165 of 1882 against the decree of C. Ramachandra

Ayyar, Subordinate

Judge of South Malabar at Calicut, modifying the decree of
Acting District Mﬁnsif of Kutnad, dated 6th November 1881.

C. Sankaran Nayar,

THE INDIAN LAW REPORTS.

62
Mam:

er'rv.
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The District Mﬁnsif gave the plaintiff a decree for recovery
his share of the lands on payment of a proportionate
amount

of
of

the mortgage debt.

On appeal the Subordinate Judge gave the plaintiff a
for all the land on payment of the whole mortgage debt.
The ﬁfth defendant

decree

High Court (making

appealed to the

plaintiff alone party to the appeal) on the grounds
(1) that he was only bound to surrender to all the
of the land jointly;

the

(so-owners

(2) that his right to a share in the land ought to have
determined in the suit.

been

Sankaran Naya-r for appellant.
was not represented.

J.)

Respondent

The Court (Inner, Ofﬁciating C.J., and Muttuslimi Ayyar,
JUDGMENT :—-Fifth

defendant,

the

appellant

an assignment.

He

is

appeal, represents the original mortgagee

in

this

second

from whom he obtained

also in possession of the entire

mortgaged
of

is

it

sought to redeem. Further, by his purchase
property which
of the rights of the husband of the deceased Parickz', the sister

plaintiff and mother of the minor sixth defendant, he has a share
To allow plaintiff to redeem the
in the equity of redemption.
whole would enable him to get possession of the property to the

ﬁfth defendant

the right to redeem, he cannot be required

is

as

of the mortgagee and has also

already

share

in

as assignee

a

Now,

exclusion of ﬁfth defendant.

in possession

to surrender possession
a

of the whole against his consent until plaintiff has, by
proper
suit for partition, ascertained deﬁnitely to what shares in the

We

cannot therefore allow

a

property he and ﬁfth defendant are respectively entitled.
decree

for redemption of the whole.

a

is

A decree for redemption of portion
equally impossible, for
that would be to convert the suit into suit for partition, which,
without the consent of all the parties, could not be permitted.
a

a
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delivered the following

Fifth

defendant

does not consent, and

sixth defendant

and his

father are not before us.

We

must therefore

reverse the decrees

of the Courts below, and

dismiss plaintiff’s suit with costs throughout.

MADRAB seams.

VOL. VI.]

es

APPELLATE CRIMINAL.
Mr. Justice

Before

Innes, Oﬂicz'ating

Chief Justice, and Mr. Justice

Kcrnan.

MUDALI

MANIKAM

1m

AND OTHERS

_._____8.
September

_

against

QUEEN .*

THE
Bail—Application

for—Judicial

194, 389—Rcamnable

ground

Procedure

Proceeding—Criminal

for

Code, Sections

190,

mﬁ

remand not supported by sworn testimony

cimt.
The proceeding

in which it has to be determined whether an accused person should

be admitted to bail by a Magistrate is a judicial proceeding,

and, as such, cognizable

by the High Court under Section 297 of the Code of Criminal Procedure,
Section

190, and authorises

person to

Code,

1872, must

a Magistrate for reasonable

jail without examining any

Where evidence was available,

1872.

be read as a proviso

cause to remand

to

an accused

witnesses.

but it appeared necessary to the Magistrate to defer

theIexamination of witnesses in order that further evidence may be produced (so that
might be continuous) :
Held that such a reason recorded by the Magistrate, although not sworn to,

the inquiry when commenced

justiﬁed a remand for ﬁve days and a further remand for four days.
Anaccused person hasa right to have the evidence against him recorded

atas

early a period as possible, and the fact that there is or may be a great body of evi
for an inordinate
dence forthcoming against him is not a ground for detention
period.

Per Kernan,
the inquiry,

J .--When

a Magistrate defers the examination

and remands

the prisoner under Section

of witnesses,

194 of the Code

adjourns

of Criminal

Procedure, 1872, he is bound to express clearly on the record the reasonable
from which such action became necessary

MOTION

to admit

cause

or advisable.

to bail certain persons

abetment of murder and arson and other

arrested on a charge of
Offences

in connection

with the Salem riots of 16th August 1882.
Mr. Grant for the petitioners.
The Government Pleader (Mr. Shepkard) for the Crown.
The facts and arguments appear from the judgments
Com-t (Innes,

Ofﬁciating C.J.,

Isuss, Offg. CJ—These
to order the admission

and Kernan,

J

are applications

.

Of the

.).
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Section 194 of the Criminal Procedure

to the

High Court

to bail of certain persons arrested and de

' Petition

39 of 1882,

Mbmux
1!.

Ta: Quay.
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Jail

tained in the Central

of Salem on serious charges of offences

connected with the late riots at Salem on the 15th and 16th August
last, and also for transferring the inquiries and trials to another
district.

We

have heard Mr. Grant on behalf of the accused persons and

Pleader (Mr. ShCP/MIIYI) who opposed the appli
cations on behalf of the Government.

the Government

It

by Mr. Shep/lard that we had no authority to
take cognizance of such an application, as it was not a judicial
proceeding, but, we think, there can be no question that we have
was argued

the power to do what is asked, should the Magistrate’s
prove to be illegal, and the power

proceedings

has been exercised in numerous

The pro
by the High Courts in the several Presidencies.
ceeding in which it is or has to be determined whether bail should

cases

be taken falls within the deﬁnition of a judicial proceeding,

in the

Generated for alum (Columbia University) on 2015-08-10 07:51 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

the auth0rity to exercise the power is not now questioned
other

High

Courts.

and

The procedure of the Magistrate in refusing

or delaying to furnish the information asked for by the accused
persons, and the denial by the ofﬁcers of the jail of certain privi
leges

and conveniences

considered

themselves

in

ail 'to

which the

entitled, assuming

accused

persons

these allegations

to be

irregular, and even illegal; but
with
now
is
whether the refusal to admit
what we are concerned
true, may have been inconsiderate,

these persons to bail is legal or whether

the

High Court

should

not direct that they be admitted to bail.

Eight
Chimuz

were arrested on the 30th August, one on the 31st, and
Kaila’sa Gounden on the 3rd September on information

which the Magistrate in proceedings of the 30th August and 1st
September in his handwriting states to have afforded strong reasons
for suspecting that they had been concerned in a conspiracy which
The information, therefore,
led to the riots of the 16th ultimo.
according to these proceedings on the record

j ustiﬁed

the warrants

of arrest issued under Section 142 of the Criminal Procedure

Code.

The question then is whether the subsequent and present detention
of the

As
by

accused

persons is legal.

to this, we have to see what is the proper procedure enjoined

the code.
Section 190 requires that, when an accused person appears or is

brought before the Magistrate, the Magistrate “shall take the

MADRAS SERIES.
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evidence of the complainant
have any knowledge

and of such persons as are stated to

of the facts which form the subject-matter

the accusation, and the attendant

that this proceeding

insists

65

and Mr. Grant

circumstances,”

not having been adopted,

and there

being no recorded evidence, the order for remand was illegal.
We have before us orders for remand of the 30th and 31st
August and 5th September.
effect that

it

These are all in the same form to the

appears necessary to deter the examination

of wit

in order that further evidence may be produced.
from the absence of a witness or
Section 194 prescribes that,
from any other. reasonable cause,
becomes necessary or advisable
it

if,

nesses

to defer the examination

or further examination

of witnesses, the
is

Magistrate may, by a written order from time to time, adjourn the
deemed
inquiry and remand the accused person for such time as
This section must

be read as

of Section 190 before quoted.
It quali
this last-named section to this extent, that the commencement

case the

a

from the absence of

it

becomes necessary or advisable
Magistrate,

commenced, may be

witness or from any reasonable

it,

it

cause,

if,

of the inquiry or the further inquiry,
deferred

is

proviso to the provisions

ﬁes

if

a

to defer

in place of immediately

and in that

examining the com

plainant and witnesses as required by Section 190, may remand
Various cases were cited to us and arguments
the accused person.
were addressed to us on the construction

of Sections

389 of the Criminal Procedure Code, to show that

194, and

190,

the legislature

intended that some evidence at least must be taken before an order

of remand may be properly issued.

Section 389 does not warrant

by Mr. Grant that, unless there
of the guilt of the accused,

is

put forward

the proposition

evidence to raise a strong presumption
he must be admitted

to bail and cannot be remanded.

That

sec

as to raise

but

a

is

if

tion assumes that evidence has been taken and provides for the
the evidence so taken
release of the accused on bail,
not such
it

of the guilt of the accused person,
import that the taking of the evidence-may not be

strong presumption

does not

deferred.

inquiry after

194 to justify

hascommenced,

the postponement of the

viz., that

suﬂicient evidence has
9

clause of Section

if

ﬁrst

which gives an
required in the

is

is

is

an explanation,
Appended to Section 194
such a reasonable cause as
illustration of what

it
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been obtained to raise a suspicion that the person accused may have
an offence,- and it appears likely that

committed

further evidence

may be obtained by a remand, that is a reasonable ground for a
remand.

But this

illustrates

ground for a remand

is a reasonable

what

after the inquiry has commenced and does not of course im'port
that evidence must be taken to justify a remand, as the ﬁrst clause

of Section

194 clearly provides

for a

case

in which it may be

necessary to defer taking such evidence as may be forthwming,
and authorizes a remand made on the ground that such a course is
necessary or advisable or on other reasonable ground.
is stated in Moonskee
“
The prisoner should be
:S'yud Abdul ‘ Kadir Khan’s case.'(1)
brought promptly before the Magistrate, and the Magistrate has
then no authority to further detain him in custody, or to remand
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The

cited do not go bey0nd what

cases

him to prison without

some reason made manifest

to him either

the shape of sworn testimony given before him, a: in some

in

other

form which can be put upon the record.”
We concur in this view ; and the next question is whether the
record in this case, in which no sworn testimony appears, discloses
a reasonable ground for detention.
‘

it

as the reasons

for the remand, that

appears necessary to defer the examination

of witnesses in order

The remand orders assign

that further evidence may be produced.

It

this that there are witnesses ready for ex
amination, but that it is advisable, in the opinion of the Magistrate,
to wait for further evidence before commencing the inquiry.
is apparent

This is not on
Chandra

from

‘with the practice

a par

condemned

in

Makes-h

Banerjee’s case,(2) in which there was no evidence, but

the Magistrate remanded

the prisoners

in the expectation

that

evidence might turn up.

It

is obvious that,

if

evidence is forthcoming in addition to that

which, as is implied in the orders of remand, is already available,

though not yet taken, it may be very desirable, for various reasons,
to postpone the inquiry for a short period, and (among other
reasons) in order that, when commenced, it may be continuous and
conducted in such order in regard to the examination of witnesses

(l)

11

B.L.R.,

app. 18.

(2) 4

B.L.R.,

app. 1.
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in evidence,

to be given

as may best set out the facts
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and this

appears, though not expressed, to be the ground for postponement

in

the present

instance

;

and we think

have been better and more regular

if

that, although

it would

the reasons for the postpone

ment had been sworn to, we must accept the Magistrate’s
ment on record of his reasons for remand

justiﬁcation for the remand order.

And

state

that it is

and hold

we are unable

a

to accede

to the application that the accused be admitted to bail.

The accused haVe, however,

right to have the evidence against

a

them recorded at as early a period
there is or may be a great body

as possible, and the fact that

of evidence forthcoming against

them is not a ground for detention for an inordinate period, and, as

it

was stated before us by the Government Pleader that the Prose!
cution are quite ready to go on with the case, we trust there may
be no further delay in commencing the proceedings.
as the

circumstances justify

In

proceeds, and we have no doubt,

evidence

it,

to bail

be open to the accused persons to apply to be admitted
the application

disposed

will

for transfer,

regard to the application

the

be attended to.
at-

present we are not

Much of the importance

to interfere.

if

of the evidence

may turn upon relations by witnesses of the exact posi
tion in which persons accused were seen in connection with the
adduced

riot, and

it

seems desirable on

this account that the inquiry should

be made on the spot.

The transfer
of other

cases,

to witnesses.

the removal

for no distinction could be .made on the

score

of

and this would be attended with vast inconvenience
large portion of the Police also, whose evidence

A

respectability,

to another district would also involve

would probably be required in other cases, would have to attend at
the station to which the inquiry or trial might be transferred, and
great inconvenience

would

consequently

result by the protraction

of such other inquiries for an indeﬁnite period.
probable

inconvenience

We think

the

of transferring the inquiry far outweighs

to proceed at Salem, and must decline to grant
that of allowing
the prayer of the petitions.
We have not the record of the case
against the zamindar Kaildsa Goemdcn, and must call for the record

it
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It will

to enable us to dispose of the application
KER-NAN,

J.—-I will only add

as regards

him.

that, as the Magistrate acted under

Section 194, Criminal Procedure Code, by deferring the examina
10

Ma's-nun
v.

Tau Qt'sax.
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tion of witnesses and adjourning the inquiry and remanding the
stas. prisoners, he was bound to have expressed clearly on the record
“ reasonable cause ” from which it became
the
necessary or advis

MKNIKAM
a.
'15“:

able to do so.

It

is not enough (in my judgment and speaking entirely for
myself) that a reasonable cause existed, but such cause should be
The prisoners are entitled to know what such cause is,
and an Appellate Court cannot form an opinion whether the cause
stated.

which inﬂuenced the Magistrate is reasonable, unless it is stated on
the record.
entirely agree in the principle of the cases cited by

I

Mr.

For

Grant.

some

time

I

doubted

whether such reasonable

'

cause had been stated by the Magistrate.

The endorsement is 2—“
amination
produced.”
understand

appears necessary to defer the ex

If

further evidence

be

may

I

any evidence had been produced, by which
evidence on the record, then the endorsement would be

good enough.

But in

fact, no evidence had been produced nor had

the inquiry been begun.

However,

as we are

informed

by,

the

Magistrate that, before the ﬁrst and second remand orders were
made, evidence was forthcoming sufﬁcient

to create a reasonable

of the guilt of the prisoners, but that the Magistrate
thought it advisable to produce all the evidence at once, and as
suspicion

if put

on the record,

would have been

.the adjournment of the inquiry and remand
am not prepared
does

Nora—Sectionsl208,

legal.

This being

for

I

so, the custody

_

344, of the Criminal Procedure

cause

for a limited time,
informal as it

to say that the endorsement,

not disclose a reasonable cause.

of the prisoners

a reasonable

is,

this,

is
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APPELLATE CRIMINAL.
Before

Sir

Charles A. Turner,

KL, Chief Justice,

and

Mr. Justice Kemqn.

m

PONNUSAMI CHETTI

ormms

1882.
September

against
THE

QUEEN!

Criminal Procedure—Bail—Remand—Necessity
When an accused person
required by the prosecutor,

of

taking evidence before refusing bail.

is ﬁrst brought before

it is ordinarily

suﬁicient

a Magistrate and
to show

a remand

is

by the evidence of a

police oﬂicer that the police are in possession of information, believed

to be reliable,

but when the accused is again brought up
after remand and a further remand is needed, some direct evidence of the guilt of the
that the accused has committed an offence;
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accused should be required to justify the Magistrate in refusing bail, and with each
remand

the necessity

THE petitioners
with

abetment

for production of evidence of guilt becomes stronger.

having been arrested on warrants charging them
of murder, arson and other oﬁences committed

during the Salem riots of 16th August, were brought before the
District Magistrate on the 3lst August, 8th and 13th September,
and on each occasion the Magistrate remanded the accused without
taking any evidence and refused to release them on bail. The
reasons recorded by the Magistrate for remanding the accused
were
(1) that it appeared necessary to defer the examination of
witnesses in order that further evidence may be produced;
(2) that it appeared likely that further evidence would be
obtained by the remand.

On 22nd September Mr. Grant moved the High Court (Turner,

C.J., and Kernan, J.) to release the
Mr. Wedderburn for the Crown.

petitioners.

The Judgment of the Court was delivered by
TURNER, C.J .—We regret that we are compelled

to notice an

then the accused after their
irregularity in the proceedings.
anest applied for bail, some evidence should have been given on
' Petitions

48, 44, 45 of 1882.

22.
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[VOL.

VI.

which the Magistrate could, in the exercise of his discretion, deter
mine whether for the ends of justice it was necessary to detain the

It

accused in custody.
ﬁrst occasion accused
charge:

it

would not, we think, be necessary on the
persons are produced to go fully into the

is ordinarily sufﬁcient

to show by the evidence of an

ofﬁcer of the police that the police are in possession of information
they believe to be reliable-that

an offence has been committed

that the accused persons were concerned in its commission.
the accused are brought up after a remand,

some direct

and

When
evidence

of the connection of the accused with the crime should be required
to justify the Magistrate in refusing bail, and with each remand
the necessity for the production

of implicating proof becomes more

strong.

The accused were arrested on the 31st August, and, though
they were brought before the Magistrate on that day, on the 8th
and on the 13th September

no evidence was offered

a

is,

against them, but a remand granted and hail refused. The case
however, now in
different stage.
It has passed from the ﬁle
of the Magistrate to that of the Special Magistrate, and an enquiry
is
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September

being actively prosecuted and evidence taken.

Under these circumstances,

we consider this Court should

not

interfere until the evidence now offered has been completely taken,
and the Special Magistrate has had the opportunity of considering
whether

in

the exercise of his discretion

to bail all or any of the accused.

he may properly admit
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APPELLATE

CIVIL.

Before Mr. Justice Imzcs, Qﬂiciatz'ng Ch'icf
Tan-ant.

APPA PILLAI

arm

71

J

ustl'cc, and
'

Mr. Justice

woman (Dnrmvnms), Arrannm'rs,

1882.

August, 3.

and

PILLAI

RANGA
Contract

September,

(PLAINTIFF),

Act, Section 25—Rmuncz'ation

Rasrormmvr.‘

by a coparcener of his rights by registered

documcut—Suit

for partition.

an undivided

Hindr'i family, having by a registered
The plaintiff, amemberof
renounced all right to the family property in .favor of the remaining

document
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coparceners,

who were to manage the estate in future, pay all debts and maintain the

plaintiff in the family, sued to recover his share of the family property.
Held that the plaintiff was still a coparcener and was not estopped by the docu
ment from bringing

THE

the suit.

facts of this case appear sufﬁciently for the purpose of this

report from the following judgment of the Court

C.J.,

and Taiwmt,

([10:08,
'

J.)

Officiating

Blldshyam Ayyangrir for appellant.

Hon. Ra'md

for respondent.
JUDGMENT :-—The point of limitation
Ra'u.

was not

argued, but

a contract valid by Section

tiff

it

there was

was contended on behalf of defendants——appellants—that

25 of the Contract Act, and that plain

could not recover.

The facts found and admitted were that ﬁrst defendant’s father
and the plaintiff, on 29th November

Exhibit I, in favor of ﬁrst

1876, executed the document,

defendant

and. his

son, second defen

dant, reciting that plaintiff and his brother had borrowed and
of certain of the
received money on the sale and hypothecation

ﬁrst defendant and his son were the only
heirs to the family estate, plaintiff and his brother renounced all
right in the property in favor of ﬁrst defendant and his son and
family lands, and that,

as

' S.A. 973 of 1881 against the decree of D. Buick, Acting District Judge of
North Tanjcre, conﬁrming the decree of M. A. Tirumal‘chﬁryar, District Mﬁnsif
‘
of Shiyali, dated 4th November 1881.
‘

11

4.

A PPA
RANOA.

[VOL. VI.
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under the management

agreed to remain

and protection

of ﬁrst

defendant.

Plaintiff in this suit

sought to set this arrangement

aside and to
>

recover his share of the property.

The District Mdnsif decreed for plaintiff.
In appeal, the District Judge was of opinion,

‘

on the

authority

of Chm-alcoan v. Isms/(1(1) that the plaintilf was not estopped by
the deed entered into, and stillremained a coparoener and entitled
to his share.

He

considered Article

of the Limitation Act

127

and that plaintiﬁ‘ was not barred.

applicable,

He afﬁrmed

the

District Mfmsif’s decree and dismissed the appeal.
At the hearing of the appeal by this Court, the only contention
of the vakil for the appellants was that the transaction was a
contract on good and valid consideration
Section 25 of the Contract

ated.

Act

and could not be repudi

was referred to.

for the respondent that
there wasno valid partition of the property, because the law, as
laid down in the Mitakshara, requires that even a coparcener, who
does not desire to take a share, must

given him at
12,) and in this instance

have something

II

of partition, (Ch. 1, Section
§
plaintiﬂ' and his brother had had no portion of the property given'
To this it was replied that the question of Hindu law does
them.

the time

The transaction was a settlement of the family
property to which the text quoted does not apply, and the principles
of Hindﬁ law are modiﬁed by Section 25 of the Contract Ami. The
not properly arise.

The

case

quoted

by the Judge

.

does not apply to the circum

was decided in that case

‘Vhat

person could not assign rights to

a

stances found here.

was that ﬁrst defendant

In

no

was that

a

undertook

(it

was further contended)
to pay all the debts.

consideration

there

assignment of rights to any
mere waiver or release of rights which were
third person, but
enjoyed jointly with ﬁrst defendant and his son.
present

case,

appears to us that there cannot be said to have been

a

a

the

is

stranger, where those rights were
natural rights and carried with them obligations to third parties,
without the consent or authority of the third parties interested.

It

parti—

tion, since plaintiti‘ and his brother were to continue to live with,
(l)

a
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neon,

145.

Mamas snares.
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under the protection of, the ﬁrst defendant,

no partition, the corporate

if

there was

APPA

unity continued and the coparceners

Rance.

and,

could not contract with one another.

But, if

the transaction

between

ment

could properly be viewed as an agree

separated coparceners

in

settlement of the family

First defendant did
property, we think there was no consideration.
not undertake to pay the debts out of his own separate property,
but out of the family property.
which shifted the management

The arrangement was simply one
from the elder members of the

He was to take the management
family on to ﬁrst defendant.
and enjoyment of all the property and to pay the debts out of the
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property and provide for the elder members. No consideration
moved from the ﬁrst defendant for the agreement between him on
the one side and plaintiff and ﬁrst defendant’s father on the other,
and the arrangement would not release the two last named from
the pressure of suits by creditors.
They would all be still jointly
answerable
several
and

for family debts and severally answerable for their
If, however, it was an agreement for natural love

debts.

affection,

it would

because

it

alleged,

however,

be valid though without

consideration

It was not
(Section 25, Confract Act).
that there was any such motive, nor does this

was registered

'appear on the document itself,

which rather

seems to say_on

the

part of plaintiff and ﬁrst defendant’s father to ﬁrst defendant—
“We have been squandering the property and encumbering it with
debt, you will probably manage it better—we will make over the
'

entire management

to you.”

We think,

that there was

viewedas an agreement, and
as an agreement;
that the
plaintiff is still undivided from defendants and is entitled to his
share in the property which the Courts below have awarded him.
We, therefore, dismiss the appeal with costs.

no consideration

that it

cannot

for the document,

therefore,

properly be viewed
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_
86:2821-8

APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, Kt, Chief Justice,

and

Mr. Justice

K'z'nderslcy.

TIPPAYYA HOLLA

._

(DEFENDANT), APPELLANT,
and

VENKATA
Regulation

XXXIV

Aim ornsas (Pasmrrrrs), Rnsronnnnrs.*

of 1802 applicable

to mortgage:

whore redemption

is

at

allowed

the end of any ymr.

An instrument of

mortgage

whereby land is made over to the mortgages for culti
at a certain quantity is to be retained yearly in

vation and a grain rent estimated

lieu of interest with a condition that on the expiry of any year the mortgage might
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be redeemed and possession

purview of Regulation

recovered

XXXIV

on payment

of the principal, falls within

the

of 1802.

Pcrlat/mil Subba Rdu v. Honkudé Nara'yana,

THIS was a suit to redeem

(I.L.R.,

4

Mad,

113), distinguished.

parcel of land from two

mortgages
executed by the ancestor of the third plaintiff to the defendant’s
father, the ﬁrst on 14th March 1840 for Rs. 100 and the second for
Rs.

a.

'

12 about the same time.

'

The ﬁrst and second plaintiffs claimed to be purchasers of half the
land sued for.
The defendant, admitting the mortgages, pleaded that the plain
tiffs were liable to pay him, in addition to the mortgage amount,
Rs. 348-15-8, additional assessment imposed by Government and
paid by liim from 1850 to 1879.
Plaintiffs then consented to pay the additional amount, provided
the defendant would agree to settle the accounts in the mode

prescribed by

Regulation'XXXIV of

1802.

The plaint was accordingly amended by substituting a prayer
for redemption after taking such accounts instead of the original
prayer for redemption without taking such accounts.
The plaintiffs next contended that'the mortgage amount and the
extra assessment, with 12 per cent. interest on the mortgage

'

S.A. 167 of 1882 against the decree of K. R. Krishna Menon, Subordinate Judge
of South Canara, conﬁrming the decree of A. Vcnkataramana Psi, District Mﬁnsif of
Kundapflr, dated 4th November 1881.

.
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7'5

of produce of the land

Txrm'n's

of 1802.
calculated under Regulation
The defendant objected to the amendment of the plaint, pleaded

Yunnan.

amount, had been discharged

by the

excess

XXXIV

that the plaintiffs were estopped from denying their liability to
pay the mortgage amount, and alleged that the market rates of rice
mentioned in the plaiht schedule were incorrect.

The Mﬁnsif held that Regulation

XXXIV

of 1802 applied,

were executed prior to 1st

as

the mortgages
Upon
January
taking accounts, the Mfinsif found Rs. 2l-2-4 to be due to defen
dant and decreed for plaintiffs on payment of that sum to the
1856.

defendant.

The defendant appealed to the Subordinate Judge on the grounds
that Regulation XXXIV of 1802 was not applicable and that the
amendment of the'plaint was contrary to the provisions of Section
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53 of the Code of Civil Procedure, 1877.
The Subordinate Judge held that the Regulation applied as the
was merely a collateral

mortgage

security for the debt and the use

of the land was not the consideration
objection

for the loan, and that the

to the amendment of the plaint was invalid.

The defendant

appealed to the

High Court

on the

ground that

the Regulation was not applicable to Iladarawér mortgages.
Srinz'vdsa Rein for appellant.

Rdu for respondents.
The Court (Turm'r, C.J., and Kimierslcy,
lowing Judgments :—
Gopa'la

TURNER,

all

C.J.—The instrument

J.)

delivered the fol

of mortgage in this case is not on

fours with the instrument which was the subject of this Court’s

decision

in Pcrlathail

S'u-bba

Ra'u v.

Mlnkeldé

Nardyana.(1)

It

provided that the mortgaged lands should be made over to the
mortgagee for cultivation; that a grain rent, estimated at a certain
quantity, should be retained yearly in lieu of interest by the mort
gagee, and that on the expiry of any year the mortgage might be
redeemed and possession recovered on payment of the principal.

This instrument falls within the purview of Regulation XXXIV
of 1802. The Lower Courts have held that an account must be
taken of the value of the grain rent, and the mortgagor credited
with any surplus which may be found in excess of interest at the

(1)

I.L.R., 4mm,

113.

1‘.
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TIPPAYYA

Var

v.
KATA .

rate of 12 per cent.

The mortgagor

[VOL YI.

has accepted the decree,

awards him certainly not more than he is entitled to claim.

The amendment of the plaiut was not improperly allowed.
would dismiss this appeal with costs.

I

J

Kmnnasnsv,

which
'

having regard to the terms of the

.——I agree,

mortgage in this case.

APPELLATE CIVIL.
Before Mr. Justice lanes and Mr. Justice Kz'ndersley.

KUPPA GURUKAL

1882.
October, 5, 9.

(SECOND DEFENDANT),

and

,

DORASAMI GURUKAL
.
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Religious

oﬁce—Salo

APPELLANT,

(PLAINTIFF),

Rnsrormss'r.‘

of, to proper person of same caste and sect, illegal,-—Pmctice—
Objection taken in second appeal allowed.

The sale of a religious office to a person not in the line of heirs, though other
of the duties of the oﬂice, is illegal.

wise qualiﬁed for the performance
Manchdrém
'

In

v. Pm’nshankar

a suit to enforce

(I. L. R.,

a right by purchase

6 Bom., 298} discussed.

of a priest’s ofﬁce no objection was taken

to the legality of the transaction until second appeal : Hold that the objection must

'

be allowed.

Tm; plaintiff

.

alleged that the right to nﬂiciate as priest for one

month every twelve years during certain festivals in certain temples

at Tiruoadi, was purchased by the defendants
scinu' Garaka-l ; that the

ﬁfteen

defendants

days to Samina'ﬂm

in 1869 from Ayya

sold the right to ofﬁciate for

Garukal ; that the right to otﬁciate for

seven and a half days was reserved as the second defendant’s

share,

and the other half share belonging to the ﬁrst defendant was sold
by him to plaintiff on 12th October 1878 for Rs. 175; but that
both the defendants continued to enjoy the ofﬁce and refused

to

allow the plaintiff to ofﬁciate.
The ﬁrst defendant pleaded that the sale was nominal, while the
second defendant pleaded that the right to oﬂiciate for ﬁfteen days
was a joint right and that the sale to the plaintiff was not binding
on him.
'P SA. 196 of 1881 against the decree of M. Cross,
Subordinate Judge of Kumba
kénum, conﬁrming the decree of W. Gopalécharlu, Acting Additional District
Mﬁnsif of Tanj ore, dated 1st December 1880.
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The Mfmsif found that the ofﬁce claimed

was

the

separate

property of the ﬁrst defendant and that the sale was valid.

and the @peal was dismissed.

The second defendant then appealed to the High Court, objecting
for the ﬁrst time that the sale of the ofﬁce was illegal.
Bulaji Rdu for appellant.
Hon. Rdrmi Rdu for respondent.

JJ

The Court (IIJMS and Kindérslcy,
.) delivered the following
in this appeal is—whether an
JUDGMENT :—-The question
alienation by
as legal

First

ptijéri of his ofﬁce is one which can be recognized
'

?

two brothers,

and second defendants,

acquired

jointly in

certain rights of performing pﬁj'é. in certain temples.

They
this right severally, each, as is
found, taking his turn of performance of the office in accordance
‘
with arrangements made by them.
1869

are undivided, but they enjoyed

On the 12th October 1878 the ﬁrst defendant

sold his right

to

plaintiff, who instituted the suit out of which this second appeal
transferred to him, as, since the
purchase, the defendants had prevented his enjoyment

The District
contention

Munsif

found in favor of plaintiff

_of

arises to enforce the right thus

it.

against

the

of the second defendant that the enjoyment of the ofﬁce

a

by his brother was joint, and that he had never enjoyed the speciﬁc
half days pﬁja which he had pretended to
right of seven and
dispose of to plaintiff, and that the sale was not binding on him.

a

The appeal was on the ground that the sale was not completed,
and that the ﬁrst defendant had no right to sell
speciﬁc share of
the property of an undivided family.

The Subordinate Judge,
-

however,

dismissed the appeal.

He

was admitted that pﬁja-holders can dispose of
observed that
their right, and that, as the defendants had admitted that the
pﬁjé. was not a conjoint worship, an arrangement for apportioning

it

the joint right must necessarily have been made, and the evidence
that the ﬁrst seven and
half days had fallen to ﬁrst

showed

a
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a

defendant
second

in

the arrangement

defendant.

l7.

DOMBA'IX.

On appeal by the second defendant to the Subordinate Judge, it
was admitted that the priests could dispose of their ofﬁces and
emoluments,

Kcrra

actually come to between him and

In

Kern

[VOL. VI.

THE INDIAN LAW REPORTS.

78

second appeal, the point that the right claimed is the

right of

purchase of a religious oﬂice is for the ﬁrst time taken.
In the view we take of the case, it is not necessary to notice the
I

other grounds of appeal.

Although this objection to the suit is only now taken, we cannot
as itis one of great importance and goes to
it,

Doaasa'ur.

avoid considering

the foundation of plaintiff’s right of suit.

We ﬁnd that

the question of the legality of the sale of religious
discussion in all the

offices has received considerable

In

High Courts.

Achudaﬂ),
pagoda was
right in
In Special Appeal 759 of 1876 the High
declared unsaleable.
of the Lower Appellate Court refusing
conﬁrmed
the
decree
Court
Karaima

a

a

Kanm' v.

‘

Vent-afardym' v. Srz'm'cdsa
temple

Ayyangdrﬂ)
could

was held that the,

not be alienated

when

the

a

of

a

alienation contemplated the introduction of different ritual.
_
The decision in Rdjah
Cherukal v. Moot/m Rays/:63) regards
the sale of
religious trust as illegal. The Privy Council dismiss
ed the appeal from this decision(4) on the ground that no custom
which could qualify the general principle of law that such trusts
were unsaleable had been established in the case, and that the case
disclosed

that

the sale was for the pecuniary advantage

trustee—a circumstance

of the

which would invalidate any such custom

had been shown.

In Konwar

Doorganatk

Roy v. Ran Chunder

8011(5) there

is
a

it

if

Privy Council that, although in the ease of family
idol the consensus of the family might give the existing dedica
tion another direction, this could not be done in thecase of public
temple by the, consensus of the trustees.
The foregoing cases are authorities for the proposition that the
some special circumstances

generally illegal, though

may be held valid.

(6)

I.L.R..
I.L.R.,

6 2 1

(4)
(5)

3111.011,

380.

M.H.C.R., 210.
I.L.R., Mad, 235;
(381., 347;

Bom., 298.

(2)
s.c.
s.c.

I..R.,
I.A., 76.
L.R., I.A., 58.
4

(a)

4

(1)

3

is

in which such an alienation has been upheld
rdm v. Prdnshan/l-m-(G).
The Judges in that

An

instance

afforded by MancM-°
an alien

case upheld

7

in

it

alienation of religious trusts and ofﬁces

is

a

a

dictum by the

7
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otﬁce of Archakar in

a

In

it

to recognize as legal the sale of the 'ofﬁce of pajari.

11.11011,

32.
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ation of an hereditary otlice made in favor of a person

standing
in the line of succession and not disqualiﬁed for the performance
of the ofﬁce by personal unﬁtness.
In uggarnath Roy Claowdhry

J

Kishen v. Per-shad Surmahﬂ) the Judges refused to recognize the
purchase in execution of a decree of an ofﬁce which involved the

of Hindu religious worship on the ground that the
purchase might be made by Christians or Muhammadans or other
persons whose status might altogether unﬁt them for the perform

performance

ance of the worship.

In

v. Srinz'vas Misser(2) Mr. Justice Miller took
the same view, and as Mr. Justice Melville observes in the Bombay
Dubo

Mi'sser

case already

referred

exist to unrestricted

latter

case, the

to,

it

is obvious that equal objections

alienations

of a private character.

alienation was only allowed

must

In this

on the consideration

that the ofﬁce was heritable and the alienee, who was an heir, ﬁtted
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to perform

It

his duties.

is urged that, in the present case, the

alienee is of the same caste and sect as the family of the alienor,
and that no objection

in his

will

perform the worship exists
But we are not disposed to hold that this of itself

case.

as to ﬁtness to

validate such an alienation.

To hold

mischief in inducing needy incumbents

so

would tend to public

of hereditary religious

ofﬁces who desired to sell them to give a dishonest recognition

to

qualiﬁcations which, in fact, were not the qualiﬁcations demanded
by the nature of the ofﬁce. It is not necessary for us to determine
in this case whether we should be disposed to go the length of
what is decided in Mancheirrim v. Pr'dnskanlmr(3) that a purchase by
aperson standing in the line of heirs or otherwise qualiﬁed should
It is sufficient to say that an alienation to a person
be upheld.
not in the line of heirs, though otherwise qualiﬁed for the perform
ance of the ofﬁce, is not one which should be excepted from the
rule against

general

and oﬂices.

We

#

the alienation

of hereditary religious trusts
"

k

must reverse the decrees of the Courts below and dismiss

plaintiff’s suit with

costs.

m_
(1) 7

w

.12., “266.

U

(2) 5

B.L.R.,

617.

(3) 1

L.R.,

c Bom., 298.

12

Kern
9.

Domnu' s11.
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APPELLATE CIVIL.
Before

Mr. Justice

Innes and

Mr. Justice

KUNNETH ODANGAT KALANDAN

1582-

October 13.

.___.___

Kindersley.

(Fms'r DEFENDANT),

APPELLANT,

.

and

VAYOTH

PALLIYIL KUNHUNNI

(PLAINTIFF

AND SECOND T0

KIde

AND OTHERS

FIFTH Dnrmmmrs), Rasroumnvrs.“It

Evidence Act, Section 65, Clause (ﬂ—Seeondary evidence of destroyed record—Certiﬁed
not essential. .

mpy

The rule laid down in Section 65 of the Indian Evidence Act that a certiﬁed copy
is the only secondary
a certiﬁed

admissible

evidence

when the original is a document

copy is permitted by law to be given in evidence,

of which

does not apply where

IN this

District

Judge on appeal having modiﬁed the
decree of the District Munsif in the plaintiff’s favor, the plaintiﬁ
applied for and obtained a review of judgment on producing a
case the

copy of a plaint (which had been destroyed with old records), of the
existence of which he did not know

till after

decree.

The District Judge having conﬁrmed the Munsif’s decree, the
defendant

appealed to the

High

Com't on the ground, inter alia,

that the copy of the plaint was not admissible in evidence

as

it

was

not a certiﬁed copy.
Sankaran Nayar for appellant.

Mr.

Shep/card for respondents.

JJ

The Court (limes and Kindersley,
.) delivered the following
JUDGMENT :-—It appears to us that the original of the plaint
having been destroyed, it was open to the Court to admit second
ary evidence of the document by a production

of an uncertiﬁed

copy.
provides that

the clause of Section 65 of the Evidence Act, which

“In

case

or

(f),

a

We think

(a)

~

certiﬁed copy of the document,

SA. 269 of 1882 against the decree of J. W. Reid, District Judge of North
Malabar, conﬁrming the decree of B. D’Rozario, District Mdnsif 01 Paynad, dated
16th November 1881.
“
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the original has been lost or destroyed.
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but no other kind of secondary evidence, is admissible,” applies to KALArmsx
the case in which the public document is still in existence on the KW:;,,,,,,_
public records, and is a provision intended rather to protect the

with the general rule of evidence given in clause

(0)

originals of public records from the danger to which they would
be exposed by constant production in evidence, than to interfere
of the same

section that secondary evidence may be given when
the plaint was

a

has been destroyed

true copy of the original, and there seems, there

ground for the objection to the admissi

fore, to be no substantial

bility of

the original
Evidence was taken to ascertain that

or lost.

No

these documents.

objection was taken to the decree

and we must dismiss the appeal with costs.

on any other ground,

CIVIL.

Before

Sir

Charles

A.

Turner,

KL, Chief Justice,

and

Justice

Kindersley.

KRISHNAYYAR
-

APPELLANT,

(Sscom) DEFENDANT),

um

November 10,

and

VENKAYYAR
handle»

(PLAINTIFF),

RESPONDENT.*

decree, step in aid ell—Limitation Act, Schedule

of

.Application

to rctransfer

decree for execution—Civil

II, Article

Procedure

179, Clause 4——

Code, 1877, Section 223.

it

Whe'rc a decree has been transferred by the Court which passed
to another
an application to the latter Court to return the decree to the
is

for further execution

Article 179, Schedule

step in aid of execution

II of the

ON the 11th of May 1877 the respondent,
decree in the Vellorc

Eishnayyar,
drayj/ar,

Mansif’s

the appellant,

deceased,

within the

Indian Limitation Act, 1877.

Venkayyar,

Court against

as representatives

obtained

Sundrammdl

a

meaning of Clause

a

Court which passed

it

Court for execution,

4,
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APPELLATE

and

of one Ra'mdchan

to the extent of the assets of the deceased which

had come to their hands.
On the 22nd of June 1877 Veukayg/ar applied to the Court to
transfer the decree to the Court of the District Mﬁnsif of Palm-ane'r
o
*C.M.S.A. 107 of 1882 against the order of C. G. Plumer, District Judge of
North Arcot, reversing the order of N. Saminﬁda Ayyar, District Mﬁnsif of Vellore,
dated 24th March 1882.

THE INDIAN LAW REPORTS.

82
Karsmun

na
11.

Vsuxnnn.

VI.

[VOL.

for execution, and on the 20th August 1877 applied for execution
On the
against Szmdrammtil only and collected part of his debt.
17th of September 1878 Venkalyyar applied to the

Mﬁnsif of

Pal

manér to send back the decree for further execution to the Vellore

Mﬁnsif’s Court, and on the 15th of September 1881 he applied for
execution against Krzkkmyyar;
Krishnag/yar pleaded limitation on the ground that the applica
tion of the 17th of September 1878 presented to the District Mun
sif of Palmanér to send back the decree to the District Mﬁnsif’s

Court at Vellorc for execution
meaning

of Clause

4,

was not an application within the

Article 179 of Schedule

II

of the Indian

Limitation Act, 1877.
The Mi'msif held that the application was barred on the ground
it was not necessary for mGayyar to make the application of
the 17th September 1878 to the Palmanér Mi'insif’s Court.
The

that
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District Judge reversed this decision on appeal.
E-isknayyar thereupon appealed to the High Court.
The Advocate-General (Hon.
Ayyangrir for appellantRdmdckandra

P. O’Sullivan)
'

Reiu Sahel) for respondent.

The Court (Turner,

C.J.,

and Kinderaley,

J

and Parthasziradi

delivered the fol

lowing
JUDGMENT :—The Court to which the decree was sent was bound
to certify the fact of such execution,

or, where such Court fails to

execute the decree, the circumstance attending such failure.

Until that

certiﬁcate has been received,

.‘

it would ordinarily

be

the duty of the Court by which the decree was passed to abstain

from issuing execution, for it might be assisting the decree-holder
to recover a second time the amount of the decree.

Court of Palmanér
decree-holder

to transmit its certiﬁcate,

applied to the proper

This

appeal fails, and is dismissed with costs.

the

we hold that the

Court to take

execution.

In moving
a.

step in aid of

IMADRAS SERIES.
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APPELLATE CIVIL.
Before

Mr. Justice

Ayyar

Mzdtusa'mi

Mr.

and

SRI MANIYAM MAHKLAKSHMAMMA

Tao-rant.

Justice

GARU

(FIRST

1882.

August 15.

APPELLANT,

DEFENDANT),

September

and

SRI MANIYAM

VENKATARATNAMMA

GARU

(PLAINTIFF),

Rnsrormmvr.’
Hindi

right to have maintenance charged an inheritance.

law—- Widow's

A Hindﬁ widow entitled to maintenance may have the payment
by a charge on part of the inheritance in the hands of the heir.
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THE facts of this

sufﬁciently

case

thereof secured

appear for the purpose of this

report from the Judgment of the Court (Muttusdmi
Tarrant,

JJ

The Advocate-General (Hon. P.
Subba Rdu for respondent.

J

O’Sullz-‘z-aa)

appeal arises from

UDGMENT.——Tl1ls

instituted by the respondent,
ber of the appellant’s family.

a childless

Nilapalh' and Gutala
The appellant’s
Shortly after,
respondent,

for maintenance

April

was the last male owner,

and a mem

and, upon his

arose between the appellant

and the latter left the family residence

and claimed

1st January

a suit

Hindu widow

The appellant is the zamindar of

town under the French Government,
suit

for appellant.

1875, appellant succeeded to the zamindari.

a disagreement

British territory.

and

and other villages in the Godzivari District.

husband

death on the 25th

Ag/yar

and

On the 7th April 1880
maintenance,

together

1876 at Rs. 150 per mensem.

and the

at Yanam, a

has since resided in

brought the present
with arrears from the

she

She prayed also that

a tiled house at Georgepetia, belonging to the joint family, might

for her residence,

and that part

of the

family
property described in the schedule attached to the plaint might be
She further included
declared to be liable fer her maintenance.
be set apart

‘ Appeal 100 of 1881, against the decree of K. Krishnasémi RAu Pantulu, Acting
Subordinate Judge of Cocanada, dated 29th March 1881.
13

11.

Maaﬁmxsn
imam
'u.
VENKATARAT

mums.

[VOL. VI.
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the second defendant as a party to the suit on the ground that he
was claiming the zamindari as the adopted son of the late zamin
dar.
The appellant resisted the claim, and contended that, shortly
after her husband’s

death, the respondent

received certain jewels

and relinquished her claim to maintenance, and that she had
of her own worth Rs. 10,000.
a month

dent’s

was a suitable

maintenance,

claim to past maintenance

and

denied

She complained

ewels

that Rs. 25
the respon

and to the declaration

that the

was a charge on any particular portion of the

maintenance
property.

She further alleged

family

also that the second defendant

was

made a party in order to throw doubt on her title as

unnecessarily
her husband’s

heir.

The Subordinate

that there was no relinquishment

Judge at

as alleged

found

Cocanada

by the appellant; that,

left Yannm, the respondent had ewels with her of the
property and
; that they were her stridhanam
yielded no income ; that Rs. 100 a month was a reasonable allowance
in the circumstances of the family ; that the respondent demanded
when

she
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value of Rs. 2,600

maintenance

without effect since

1876, and that she was

have the house claimed in the plaint for her residence.
noticed

entitled to

He further

the plea of limitation set up at the ﬁnal hearing, and held

On these grounds he awarded to
the respondent past and future maintenance at the rate of Rs. 100
a mcnth and the house claimed in the plaint, and declared the
family property at Nilapalli and Georgepntta, and the mitta of
that the claim was not barred.

Ingaram, specially

liable to the respondent’s

claim.

the second defendant, who allowed the trial to proceed

As

against

011parte,

he

decreed that, in the event of his succeeding to the family property,
he should be liable to the decree.

It

is not denied on appeal that the appellant is liable to provide

for the respondent’s maintenance, and at the hearing the pleas
of relinquishment and limitation are not pressed upon us. It is
argued, however, that the claim to past maintenance ought to
have been disallowed, but we are unable to assent to this view.
It
is found-as a fact that the respondent lived separately during the
period

for which arrears are claimed, and that the appellant

no payments

for her support.

Although

no previous

made

express

demand is necessary to sustain a claim to past maintenance—and

it

is only evidence of a wrongful withholding of maintenance, which,
as observed by the Privy Council in Naira'g/an Rdo Reimckandra
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Pant v. Ra'ma'bai,(l) is the ground of liability—the Subordinate
Judge has also found in this case that demands were made but not
The ﬁrst and. fourth witnesses for the
complied with since 1876.
respondent have sworn to such demands, and nothing that has been
urged on appeal induces us to regard their testimony with suspicion.

On the other hand, the contention for the appellant in the Court
viz., that the respondent’s claim had been settled, and the

below,

disagreement between the two ladies, which led to the respondent’s
separation from

the family, render

the

probable

oral evidence.

Though there is no evidence of ill-treatment or justiﬁcation for
respondent’s quitting the family residence, still it cannot
impair her right, as she is not bound under Hindu law to live

the

with and under the respondent,
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and as such residence is not a

[Raja Pirthee Singk v.
Rani R0jk000!‘(2) decided by the Privy Council.]
We therefore
concur with the Subordinate Judge that there has been a wrongful
withholding of maintenance in this case.
of her right to be maintained.

condition

Another objection

urged

in support of this appeal is that the

was not entitled to have her maintenance charged on

respondent

any part of the zamindari, and that there was no malversation

or

extravagance alleged to justify such a charge.

How far

the claim of a Hindu

widow for maintenance

is an

existing speciﬁc charge on the family property so as to bind it in
the hands of a purchaser for value, is a question which it is not
necessary for us to decide in this appeal.
late Sadr Court in this Presidency

So early as 1860 the

held that

that a sale of the property made by a

Hindu

it

was a charge, and

husband was invalid

when nothing was left for the maintenance of his wife.
to recent decisions,

According

however, in Calcutta and in Bombay,

it is

not

in the sense that it is an existing proprietary right so
bind the property in the hands of a purchaser.
It was also
in
Laks/nnrm
observed
Ra'mclwndra v. Sarasz'atibdi(3) that the texts
a charge

as to

relied

upon

inheritance

this may

it

(1)

be (and

that,

opinion
heir,

as declaring

declare

the maintenance

to be a charge on the

a charge in common with debts.

However

we do not now decide the question), we are of

party claiming maintenance and the
charged by way of security on a particular part of

as between the

may be

I.L.R.,3

it

Bom., 421.

(2) 12

B.L.R.,

238.

(a) 12_B0.H.0.R.,

77.

M Anjuxsrr
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It

Mmhnxsn the inheritance.
!! AMMA
7‘.

an nar
mum.

Vam:

was held

family estate

a charge on the

It

VI.

K/mkroo Mismin v.

in Mussamat

leomack Lall Dass(l) that it was
into whosesoevcr hands it might fall.

[VOL.

was also observed in Ram

Olmrun Tea-arcs v. Mussamat Jasooda Koomoer(2) that, though the
heir who takes the property is primarily responsible, the estate is
Thus, although the claim may be
responsible in the last resort.
no charge on any particular portion of the family estate in the
ﬁrst instance, still

in general,

it

lien on the inheritance

creates an inchoate

it may

so that

be ripened into a speciﬁc charge on a

particular portion by a judicial declaration.
This general lien is in the nature of

right whereby the
obligation may be secured
performance
and protected against accidents such as dissipation or alienation to
sub
bond ﬁde purchasers ; and the heir who takes the inheritance
a

it,

of an existing personal

no evidence in this case to show that the charge created

excess

necessity for

of the

We are not

protection.

is

;

is

is

it

If this right limited at all, can only be limited in the sense
that no more property than
necessary for the protection of the
party claiming maintenance should be specially charged but there

is

in

therefore

to be

Judge was wrong in declar
charge on the property mentioned in

the schedule attached to the plaint.

As

to the house at Georgepetta,

it

in the plaint for respondent’s residence,

claimed

urged that
The right to

is

ing the maintenance

a

prepared to hold that the Subordinate

she was not at liberty to claim any particular house.

for lodging, and when there
are several houses belonging to the joint family, we do not see
unreasonable to set apart one of them for her residence.
how
includes

a provision

is

be maintained

said in her written statement

The appellant

The only other question, then, which

for us to decide

is,

for her residence.

whether the maintenance

awarded

it

objection

that there was no

to the house in question being given to the respondent
is

it

remains

excessive.

(1) 15

is

It appears

W.R.,

263.

that there

also some movable property,

(2)

z

maintenance.

a

is

about Rs. 10,000.
The annual net income from the family estate
now in possession of the zamindari
childless
widows
in
the
family entitled to
widow, and there are three other

The appellant

is
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is

is

and who
bound to provide for them,
ject to the charges upon
not entitled to say that the maintenance shall not be so secured.

AgraH.C.R.,

m.
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and that the appellant collected some debts, though the evidence
The respondent’s husband was the zamindar
for several years, and her status in the family is higher than that of

on record is vague.

the widows of junior male members of the family. There was also
some evidence that Rs. 80 a month was offered to the respondent,
though it is contended before us that this offer was unauthorized.

In

the Subordinate

these circumstances,

Judge

awarded

to the

Rs.
for future maintenance and Rs. 5,100
for past maintenance.
Although, as the widow of a former zamindér, the respondent is
entitled to some consideration, yet it appears to us, under all the
100 a month

respondent

circumstances of the case,that an award of Rs. 75 a month would
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Here, we may also observe that, at the hearing of
be reasonable.
this appeal, it was contended that the Subordinate Judge had no
jurisdiction to entertain the suit. In the view which we take of
the respondent’s

right to secure her maintenance

on the immove

able property in British territory, we should overrule

But

tion.

the objection was taken neither

time,

the Court of

First
in

had been taken

the respondent might have shown that the appellant

temporary

We

in

If it

Instance nor in the petition of appeal.

this conten

had a

residence at Nilapalh' at the commencement of this suit.

do not think that,

allow the objection to

under

these circumstances,

be taken

we ought

for the ﬁrst time on appeal.

to

As

to the objection that the second defendant ought not to have been
made a party, he allowed
not appealed

against

does the appellant

For

the trial to proceed

the decree

in

so

as

ex parte, and he has

it

affects him.

Nor

appear to have been prejudiced by it.

these reasons,

we modify the decree appealed

reducing the rate of past and future
month,

far

maintenance

against by

to Rs.

75 a

and disallowing the claim to interest on the arrears, and

The costs will be borne proportion
The appellant will, however, pay the respondent the
interest which she undertook to pay when she obtained an order
otherwise conﬁrm the decreeately.

pending the disposal of this appeal for stay of execution.

MARXLAKSH
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[VOL. VI.

APPELLATE CIVIL.
Mr. Justice

Before

MADAR SAHEB

1882.

Mr. Justice

Imzes and

August, 31.

(PLAINTIFFl,

Muttusdmi

Ayya-r.

APPELLANT

and

Septembar,29.

SUBBARAYALU NAYUDU
Regish'ation—Priority—Regiatered purchaser

(DEFENDANT), RESPONDENT.‘
competing with holder of decree on

prior

unregistered deed—Fraud—Notire.

A registered purchaser of land who
unregistered encumbrance

has bought in 1878, with full noticoof an
of 1872, of which the registration was optional, is entitled

to hold the land tree of such encumbrance,
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and the fact that prior to the purchase
and to the knowledge 0! the purchaser, a decree has been obtained by the encum
brancer declaring the land liable to be sold in default of payment of the amount of
the decree, does not affect the title of the purchaser.

THE

in this

defendant

Dawooa’ .Klmn

against
dated

case

15th November 1872

hypothecated

having obtained

a decree in 1879

and two others for Rs. 78-4-5 upon a bond

as security

whereby

land in dispute

the

was

for the debt, attached the land in execu

\
tion of his decree in the same year.
The plaintiff objected to the attachment on the ground that he
had purchased the land on July 4th 1878 by a registered deed of
sale from the defendant’s

mortgagors.

The Munsif held that the defendant's
could not take effect against

deed being unregistered

the plaintiﬁ’s

registered

sale-deed,

Nallappa v. Ibram(l), and decreed for the plaintiff.
Upon appeal the Subordinate Judge dismissed the suit on the
ground that the plaintiff and his vendors were well aware of the
lien; that the plaintiff had retained Rs. 60 of the
defendant’s
purchase

to pay

money

vendors had been guilty
the Reg z'stratz'on

it

off

;

'

and that the plaintiff

and

of fraud, and held that the provisions

Act could not therefore assist the plaintiff.

'

his
of

The plaintiff appealed to the High Court.
° S.A. 98 of 1882 against the decree of Adiyappa Chettyar, Subordinate Judge of
Cuddalore, reversing the decree of C. Venkobachﬁryar, District Mansif of Cuddalore,
dated 15th November 1881.
(l)

I.L.R.,

5

Mai,

73.

mums

von. VI.]

seams.
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Mr. Shep/lard (with him Bkdshyam Aggan-gar) for the appellant
referred to Nallappa v. Ibram(l), in which the case of Fuzhulecn
Khan v. Fakir Mohammad Khan(2) is discussed, and contended that
the only fraud imputable to the appellant was knowingly taking a
conveyance from the respondent’s mortgagor.

for the respondent contended that there was
Act to give documents priority over

Gopzildchdryar

nothing in the Registration
decrees

and

referred

to

Fu-zludecn

Khan v. Faki-r

Mohammad

Auluck Mont Dabee(3).
and Muttusdmi Agyar,
delivered

Khan(2) and Dinonath

Gkose v.

The Court (lanes

JJ

the

following
JUDGMENT

:—The

in this second appeal is whether

question

plaintiff’s registered sale-deed in 1878 renders defendant’s attach
ment in execution of the decree in Suit 53 of 1879 on an unregis
tered hypothecation-deed of 1872 inoperative under the provisions
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of Section 50 of the Registration Act and whether the attachment
ought to be removed

?

Had defendant’s document been opposed to plaintiff’s document
in the suit of 1879, there can be no question that, under the
provisions of Section 50 of the Registration Act, plaintiff’s document
would have taken

effect against defendant’s

document.

Indeed, the operation of registered documents against unregis
which takes effect from the
tered documents is an operation
moment of execution (Section 47), and, therefore, from 4th July
1878, the date of the plaintiff’s sale-deed, defendant’s hypotheca
tion-deed

ceased to have

prised therein.

tiff

operation

the property com

Can the decree in Suit 53 of 1879, to which plain

was not a party, revive the operation of defendant’s

We

as regards the property ?

it

as regards

could do so,

it would

are of opinion that

it

document

cannot.

If

be only necessary to put such a document

in suit to be able successfully to defeat the Registration Act.
The case Kollun' Nagabhusha-num v. Ammanna(4) is not on the
same footing.

In that

case

the unregistered

document

became

merged in and superseded by a decree prior to the execution of a
The compe
registered document relating to the same property.

tition there was between the decree and the registered document,
and a decree relating to land, though unregistered, is by Section
(1)
(s)

I.L.R.,
I.L.R.,

5

ma,

73.

(2)

7 Cal., 753.

(4)

I.L.R.,
I.L.B.,

a

on,

3

Mad"

336.
71.

Dianna
’l'.
SUBBA
RAYALu.
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[VOL.

VI.

In

the

Mann

50 unaffected Zby

1."
SUBBA

present case, the decree is upon a document, which, as regards the

mints.

property,

a subsequent

had ceased to have operation long before the suit, and

can, therefore,

no rights in regard

convey

In

against plaintiff’s registered document.
renders the hypothecated
must

document.

registered

be held

property

to the property
so far,

therefore,

as

liable to satisfy the decree,

to be inoperative.

If

defendant

be regarded

it
as

it
it
as

having pursued his personal remedy under the decree, the case
stands thus: defendant attached what he supposed to be the
judgment-debtor’s property which had been hypothecated to him,
but simultaneously with the execution of the plaintiff’s sale-deed
in 1878 this property had ceased to be the property of the
judgment-debtor, and had become that of the plaintiff.
to be removed.

attachment ought, therefore,

held by this Court in Nallappa v.

Ibram(l)

The

It

has been already
that notice is im
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material.

We

Judge and
Plaintiff will have his costs
restore that of the District Mfmsif.
in this and the Lower Appellate Court.
must

reverse the decree of the

Subordinate

APPELLATE CIVIL.
Before

Sir

Charles

A.

Turner,

KL, Chief Justice,

and

Mr. Justice Muttusdmi Ayyar.
1882.
September

20.

RAMANUJA AYYANGAR

AND ornnns

(PLAINTIFFs),

Arranmx'rs,

and

VI'RAPPA

TE’VAN

Tme-ssvsxrn,
FOURTH

Partition—Suit

AND

ornnas

(FOURTEENTH,

TWENTY-EIGHTH,

DEFENDANTS),

Tamrmrn,

TWENTY-NINTH,
TWELFTH,

AND

Rnsronnnivrs.*

by co-rharer in ma'lvriram ofindm villagafor division
to suit—Liability

to Govcmmen

nflands—Partiu

tfor quit-rent.

Where the grantees of an inam village, subject to a favorable quit-rent, enjoy the
rent payable by the permanent tenants in deﬁned shares, any one of the grantees may
sue his co-sharers for a partition of the lands of the village to enable him the more

(l) I.L.R., 5 Mad, 73.
Q S.A. 120 of 1882, against

the decree of D. Buick, Acting District Judge of North
Tanj ore, reversing the decree of R. Vasudéva Btu, Subordinate Judge of Negapatam,
dated 17th October

1881.
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easily to recover

his share of the rent, although he cannot, without the consent of
Government, put an end to his joint liability for the entire quit-rent.
It is not necessary for the plaintiff in such suit to implead any raiyat whose rights
are unquestioned.

The partition in such a case must be carried out by the Collector after a prelimi
nary decree and when partition is carried out by the Collector a ﬁnal decree should
be passed.

THE ﬁrst and second plaintiffs in this case sued the defendants
1—26 for the partition of their shares in certain lands for the
purpose of enabling them to demand

and collect the kist from the

perpetual tenants ,in possession of the lands.

It

was alleged by the plaintiffs

nammankuric/zi, Mélanammankuric/1i,

that the three villages of Ke'la
and Te'rkukaidu

by them and the defendants in common,

were enjoyed

the lands

being in the

actual possession of permanent tenants, and that the plaintiffs were
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entitled to

of the ﬁfty-six shares into which the mélvaram

19,5g

right in the villages was divided.
The defendants 1, 6, 12, 17,

21

denied the plaintiffs’ claim to

more than 1815; shares in the villages, objected to the non-joinder

of plaintiffs’ brother as a party, and took objection to the omission
of certain lands and to the boundaries of other lands in the plaint.
The fourteenth

defendant,

who was entitled to 275; shares of

the mélvaram, in addition to these objections

denied the plaintiffs’

right to claim actual recovery of their shares in the lands as the
lands were in the possession of perpetual tenants.

This defendant

also claimed to have been in possession, with others, of some of the

right, and claimed others as his own
property (a'chandreirgam a village in which the lands are

lands free from any mélvéram
exclusive

permanently apportioned among the hereditary proprietors, Wilson)
—and further contended that the perpetual tenants should have
been made parties to the suit.

The other defendants took similar objections.
The plaintiffs’
defendants,

brother

having been made a party, and four

claimed some of the lands sued for as their own

who

having been added, the Subordinate
the objection as to non—joinder of the perpetual

and subject to no mélvaram,

Judge overruled

The plaintiffs having agreed to accept 18f?F
shares, the Subordinate Judge decreed a partition by motes and
bounds of the plaintiﬁ's’ share of the lands to which they had
tenants as parties.

proved their claim and dismissed their claim as to the rest.
14

mm“
o.

Vi’nrn.
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Rbu’xvu
0.

Vr'narm.

[Von VI.

The plaintiffs appealed to the District Court in Appeal No.
and the defendants l4 and 30 appealed in No. 194.

183,

The District Judge delivered the following Judgment :—
“ Plaintiffs declaring themselves to be,
with the defendants, co-miriisi
dare of the three sarvamanyam (free tenure) villages of Kalanamman
and

sued the defendants to
compel them to separately demarcate their 19-3; out of ﬁfty-six shares'in
k-urichi,

Mélanammankurichi,

Tél'kakddu,

the portions of the said villages which at present continue to be held in
on the ground that they experience a difﬁculty in collecting
the mélvaram from the permanent tenants. The contending defend
ants having admitted the right of the plaintiffs to 181% shares, they
common,

accepted

this admission as sufﬁciently representing, for the purposes of

this suit, the extent of their right.

While admitting that the greater

portion of the land in the three villages is held by permanent tenants
holding kddikaniétchi

(hereditary) rights, the claim of the plaintiﬂs is
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mixed up with the question of the extent of the occupancy rights of
those permanent tenants and of the plaintiﬂ's themselves in certain plots.
The object of the suit is described in general terms by the Subordinate

Judge to be for the purpose of enabling the plaintiffs to demand and
collect the kist from the persons in possession of the lands as perpetual
tenants, and his decision, which is generally in favor of the plaintiffs,
is that ‘with reference to the above ﬁndings,

I award to plaintiffs their

(1811.; of ﬁfty-six shares) of the one véli in plot No. 15.
gether dismiss plaintitfs’ claim to eight vélis in plot N0. 1, which

share

I alto

I declare

belongs exclusively to fourteenth defendant and other kudis (tenants)
and IV.
further direct that, after deducting the
under Exhibits

III

I

two extents above~speciﬁed, the remaining extent speciﬁed in the plaint
will be duly apportioned and plaintiﬁ's’ share (187“,- out of ﬁfty- six) duly
marked by planting boundary stones, the same being done by a com
petent commissioner to be appointed by the Court. This apportionment
is to be made only to identify the lands for which the plaintiﬁs shall
claim and recover their mélvaram, and parties must bear their own costs

as none of the co-mirasidars seem to have objected to the plaint claim.’
“ Against this decree the plaintiffs appeal in N o. 183.
“ In Appeal 194 the fourteenth and thirtieth defendants appeal on the
grounds, inter alz'a, that the plaint in its present form is unsustainable,
and that the plaint is bad for non-joinder of the necessary parties, La,
the persons in actual possession of the plaint lands.
is exceedingly difﬁcult to determine whether

“It

the contending
their
understood
to
position.
their plaint the
According
parties rightly
plaintiffs sought to be put in actual possession, as independent land-

VOL.
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shares out of the ﬁfty-six shares in which the villages are
held; according to the statement of their Pleader, their object was
chieﬂy to obtain a declaration of plaintiffs’ rights in respect of their

lords, of

197‘,-

mélvaram lands and partly to recover possession

of some lands which

the plaintiffs allege do not belong to the tenants by kudikani right; and,
as a fact, the suit resolved itself into a struggle not between the plain
tiﬁ’s and their co-mirasidars

in the villages, but between the plaintiffs

and the parties representing the permanent tenants possessing kiidika
niatchi rights in regard to the extent of those rights in the villages.
Thus the fourteenth defendant, the principal contesting defendant, is a.
236; shares, but as perpetual

co-mirasidar in the villages to the extent of

tenant in other lands, he is largely interested in his altogether different
The same remarks also apply to defend
position as a kﬁdikani raiyat.
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ants 27, 28, 29 and 30, but, owing to the defective manner in which
their title is stated, it is not clear whether they were added as parties
on account of their position as co-minisidars or as kiidikani raiyats.
“ The
position of the parties appears to be this :——The three villages
appear to be held on inam title-deeds, granted to a number of indivi
duals in a body, of whom the plaintiﬂ's

and the defendants

1

to 26

appear to be the successors in interest. Although the tenure on which
these parties hold the villages must be held to be absolutely concluded

by these title-deeds, they were not called for by the Lower Court, and
the right in which the plaintiffs sued was presumed—necessarily most
inadequately presumed— on the acquiescence

of the defendants.

As

a

thereof, the plea in appeal is that the suit in the form it
Had these important muniments of
was brought is unsustainable.

consequence

title been-produced, they would in all probability have suggested to the
a determination of the question how far the plaintiffs were
entitled to the relief sought by them. It was, however, conceded in
appeal that the villages are held on inam title-deeds ; that, as such, they

Lower Court

are liable to a restricted quit-rent payable to Government

far

as GoVernment

is concerned,

on the minisidars as a body and not individually.
that the plaintiffs

and defendants

Government is concerned,

;

and that, so

that favorable tenure is conferred
1

It

is also admitted

to 26 are joint tenants, so far as

in these villages, and that they are jointly and

severally responsible to Government for the payment of the quit-rent
It is also admitted that in side the villages there have
assessed on them.
sprung up a considerable number of independent or restricted tenures
which limit the exercise of the inamdars as regards the plenum domim'um,
which

rights

only affect

the relations of the inamdars to the actual

occupants, but do not affect and have no relation to the tenure on which
the inamdars hold under Government.

I

Thus subordinate to the tenure

Basin“
1‘.

Vi'mrn.

[von VI.

THE INDIAN LAW REPORTS.

94.

Rlﬂsuu

of the inamdérs most of the actual occupants hold ktidikaniétchi

Vr‘asrrs.

subject to the payment of mélvaram

'U.

rights

hold ombalam (rent free, for
free of payment of any kind either as land

.

service) lands absolutely
lord’s share or Government

building purposes, and

; some

revenue;

some hold by

some

right of

hold patkat lands

for

Plaintiﬁs

dckandrdrgam.

themselves claim to hold as actual occupants some of the lands they
sue for, while the fourteenth defendant is both a co-mirasidAr

and an

occupancy raiyat, who claims on behalf of himself and some forty-four
others a considerable extent of the land of the village as absolutely rent
free. Reduced, therefore, in plain terms, what the plaintiffs originally
asked for was that, as against their co-mirasidérs, their share of the
village might be ascertained and decreed to them, and the Lower (hurt
has wandered from this simple issue into the very intricate one of
determining the extent of the subordinate existing interests, and that,

I

not in the whole village, but (if
rightly apprehend the tenor of the
in the supposed share of the plaintiﬁ’s, a question which

could only be properly determined by making the cultivating raiyats
parties (or better still, by separate suit), and which was only practicable

in this suit in

consequence

of the fourteenth defendant appearing in the

and permanent tenant. It appears
to me, therefore, that the title of the plaintiffs in the villages as against
their co-mirésidérs is entirely distinct from the question of the extent
double character of co-mirasidﬁr

of the mirasidiirs’ rights in the villages, and that, whilst the question of
the extent of the plaintiﬁs’

share in the common

rightly determined between the plaintiffs

property

may be

on the one hand and their

co-mirasidars on the other, the actual extent of the rights remaining to
the mirésidars can only be determined between them at a body on the
one hand, and the

persons interested in the subordinate

tenures as a

body on the other.
“ assume, therefore, that as
regards the plaintiﬂ’s’ claim, all that a
Civil Court could determine for them in the ﬁrst instance would be the

I

extent of the share to which they are entitled as against their co
mirﬁsidars.

This, however, raises the question as to how far the Civil

Courts are at liberty to give practical eﬁ'ect to a decision of this kind
by directing
present case.

a division

of property such as that concerned in the
The three villages are held on iném title-deeds and are

liable to pay quit-rent to Government.

Those title-deeds run in the

it,

names of a body of persons who are jointly and severally responsible
for the payment of the revenue. The quit-rent is ﬁxed on the whole

whole,

does not place

in the power

of

alienation of the property as

it

is

and therefore,
village and not separately on the ﬁelds constituting
to remove all restriction on the
while the effect of enfranchisement
a
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the holder the right to alienate individual ﬁelds with the proportionate
incidental

quit-rent

And

to each ﬁeld.

Courts can do what the individuals

I

do not see that the

themselves

cannot do.

Civil

The matter

is one for the revenue officials to adjust. It would, of course, be quite
within the province of the Civil Courts to determine whether plaintiff's
are. as against the other co-mirasidzirs of the village, entitled to

181

;

or 191‘,- shares of the villages, from which, of course, it would equitably
follow that-they should be responsible for a corresponding share of the
quit-rent

;

but whether the Government shall break up the tenure so as

to admit of the declaration being given practical effect to is entirely
within the pleasure of Government, and, to quote from Standing Order

of the Board of Revenue, N 0. 122, what the Government declare to be
the procedure they will follow in such matter is this: ‘ It is hereby
notiﬁed for the information of all those whom it may concern, that in
any case in which all the shareholders in an enfranchised joint tenure

.and

shall produce before the Collector an agreement signed by all of
them and duly stamped and registered, containing a full statement of
the details of the subdivision of the land or produce or rent receivable

from occupying tenant (as the case may be), and declaring the uncon
acceptance by all the shareholders, without exception, of the
abovementioned agreement, the Collector is prepared to give notice of
ditional

the proposal, and, should no objection be raised and established, to
accept

it,

so

far that

each recognized and recorded individual

Government

dues

on account of

it,

of the inam shall be held ﬁrst liable to

sale

share

for the recovery of the

should the sale of the defaulters’

other property have proved insufﬁcient, but that, in event of the
Government demand being still unsatisﬁed, the Collector shall be at

liberty to recover the balance outstanding from the rest of the share
holders by the sale of their shares in the inam village concerned, or
is

other property belonging to them, or both.’ It
clear from this that
tenure,
not,
in
Government,
the
did
and
do not now, admit
the
creating
the unrestricted right of the parties to subdivide, and the Courts can
not enlarge the rights of the inamdars under the tenure. If the tenure
is such that the grantees must hold as

unison.
sioner

a

body, the Courts cannot
demarcate and set apart the share of one of the grantees independent
of the others merely because the grantees cannot agree and act in
no beneﬁt can be conferred by sending a commis
plant boundary stones for the purpose of identifying the

Certainly
to

lands for which the plaintiffs shall claim and recover their mélvaram,
because

such

a
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lords of the occupancy tenants holding lands inside such boundaries
within the meaning of Act
of 1865. The landholders are the

VIII

mirasidﬁrs as a body, who hold under one and the same title, and until
they procure from the Collector, as the representative of Government,
of the tenure, they must act as a body and not as

the subdivision

isolated individuals.
“ Further,
any attempt on the part of the Civil Courts to accord the
separate possession of a share in such an estate would be in direct
violation of the provision of Section 265 of the Code, which lays down
that ‘ If the decree be for the partition, or for the separate possession,
of a share of an undivided estate paying revenue to Government, the
partition of the estate, or the separation of the share, shall
the

be made by

Collector.’

“ Therefore,

on the grounds set out in the appeal petition in

194, that the suit is unsustainable

Appeal

in the shape in which it has been

brought, and that there has been mis-joinder of causes of action and
reverse the decree of the Lower Court and
non-joinder of parties,
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I

direct that plaintiﬁs’

“

I

suit be dismissed with costs.

might, on the ﬁnding of the Lower Court, have simply amended
the decree by declaring plaintiffs entitled as against defendants 1 to 26
to 181°; out of ﬁfty-six shares of the common property in the villages,
but inasmuch as the smaller share was evidently accepted by the plain

tiffs in order to facilitate the passing of a decree placing them in actual
possession of their shares,

I think they

are entitled to the beneﬁt the

reversal of the decree will give them, should the question of the extent
of their right come in question in another suit or in proceedings
‘

before the Collector.

“ The appeal in 183 is dismissed with costs.”
The plaintiffs appealed to the High Court, inter alia, on the
grounds that the suit was properly brought and that there was

neither

mis-joinder of

causes

of action nor non-joinder of proper

parties.

Partkasdrathi Ayyamgdr for appellants
Mr. Shepherd for respondents.
The Court (Turner, C.J., and

Muttusa'mi A yyar, J.)

delivered the

following
JUDGMENT

:—In

our judgment this suit can be maintained.

The plaintiff'is entitled to sue for partition of the lands, though
without the consent of the Government, put an end to

he cannot,

his joint liability for the entire quit-rent.
He must implead all raiyats whose rights he questionedin order
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that the nature of their interests may be ascertained, so that an
equitable partition may be carried out, but he need not implead

We“
a.

Vi'mrrs.

other raiyats whose rights and privileges are unquestioned.
The partition must be carried out by the Collector, and, there
preliminary decree has been made, it would be sent
to the Collector, and, when partition is concluded by the Collector
fore, when

a

the ﬁnal decree would

be prepared.

The decree of the Lower Appellate Court is set aside and the
The parties will hear each their own

case remanded for re-trial.
costs of this appeal.

APPELLATE CIVIL.
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Before

Mr.

Juslz'ce Innos and

MUTTUVAYYANGAR

Mr. Justice

Muttusa'mi Ayyar.
APPELLANT,

(DEFENDANT),

and

KUDALALAGAYYANGAR

Rasrosnssr.‘

(PLAINTIFF),

Civil Procedure Code, 1877, Section 266 not applicable to raiyatwdrt land.
Section 266 of the Code of Civil Procedure,

1877, does not apply to property

held on miyatwﬁn' tenure, but to permanently settled estates.

IN Suit 374 of 1879 the plaintiff obtained
of certain land held on raiyatwari tenure.
decree, the Court appointed a Commissioner

After partition

the defendant

a decree

In

for partition
of the

execution

to effect the partition.

took objection

to the partition, but

his petition was dismissed by the District Court.
The defendant appealed to the High Court on the ground inter
alia that the partition could only be made by the Collector under
Section 265 of the Code of Civil Procedure,
Timnarziyandchdryar
Sadagopdckéryar

1877.

for apellant.

for respondent.

JJ

The Court (Innes and Muttusa'mi Ayyar,
delivered the fol
lowing
JUDGMENT :—We are of opinion that Section 265, Civil Proce
dure Code, does not apply to property held on raiyatwéri tenure,
but to permanently-settled estates.

'

1882.

October 2.

4

-

-

C.M.S.A 76 of 1882, against the order of E. Turner, Acting District Judge of
Madura, conﬁrming the order of
Krishnastmi Ayyar, District Mansif of Tiruman
galam, dated 23rd January 1882.
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Mum

“Mann

As

to the other

[v'on VI.

of appeal, we think that the Acting
District Judge, Mr. Turner, ought not to have disposed of the appeal
without considering the grounds of appeal put forward by the
grounds

It is objected that he did not consider them, and the
is very brief, appears to indicate that he failed to
which
judgment,
give attention to the several reasons set out by appellant on which
the propriety of the Munsif’s judgment was alleged to be open to
appellant.

question.

We shall

set aside the order of the

late

Acting District Judge

The costs will be costs in

and remand the appeal for rehearing.
the cause.
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APPELLATE CIVIL.
Before

Mr. Justice

Innes and

SYED FATHULA SAHEB

183s
October 13.

Mr. Justice

Kerna-n.

(PETITIONER), l’srrnonnn,

and

MUNYAPPA (Rssrommsr),
Civil Procedure

Code, 1877,

attachment pending
Section

Sections 280,

RESPONDENT!
of property released from

283, 645—Sa1e

appeal from decree declaring

property

liable.

283 of the Code of Civil Procedure, 1877, does not constitute an exception

to the procedure

laid down by Section 545.

Where property has been released
subsequently

declared

from Zettachment under Section 280 and
by a decree against which an appeal is

liable to attachment

pending, a sale of such property before the ﬁnal result of the appeal is not illegal by
virtue of the provisions of Section 283.

IN

been attached
Suit_12 of 1877 the land of the petitioner, having
in execution of the decree, was released on the 7th January 1880

under Section 280 of the Code of Civil Procedure, 1877.
The respondent having purchased the decree in Suit 12 of 1877
brought Suit N o. 480 of 1880 to have it declared that the property
was liable to be sold in execution of the decree in Suit 12 of 1877.

The Lower Courts both found in favor of the respondent and
the petitioner appealed to the

High Court. While the second
in execution of the decree

appeal was pending the property was sold

in Suit

12 of 187 7 on the 24th

February 1882.

“ Revision Petition 96 of 1882.

moms-seams.
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The petitioner applied to the High Court, under Section 622 of
the Code of Civil Procedure, 1877, to set aside the sale on the ground
that it was illegal, because the order of the 7th January 1880 was
conclusive at the date of the sale within the meaning of Section 283

of the

Mr.

of Civil Procedure.
Normandy for petitioner.

Code

Aimndacharlu

and Szmdram Szish-ym-

for respondent.

The Court (lanes and Kernan, JJ.) delivered the following
JUDGMENT :'—The petitioner put in a claim to property attached
in Original Suit 12 of 1877 and an order was passed in his favor
releasing the property.
the

brought a suit to have
under

property declared
that two Courts have determined

his decree, and

it

in respondent’s favor.
has
to
the
The petitioner
High Court and the contention
appealed
is that the concluding language of Section 283, Civil Procedure

appears

Code, precludes the execution of the decree by sale of the property
result.
But if this consequence followed upon
pending the
an order under Section 283, the effect would be that Section 283

would work an exception to the procedure laid down in Section 545.
If this had been intended, we think there would have been some
special

provision to take such

cases

out of the rule laid down in

Section 545.

The

effect of the decree in the suit is to declare the property

attachable and in effect it sets aside, until altered by a decree in
appeal, the order passed under Section 280. Although this may
we think, the “ result” within
not be the ﬁnal result of the suit, it
the meaning of Section 283.
is,
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,

The respondent
to be attachable

We

dismiss the petition with costs.

15

Fsrunu
6'.
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APPELLATE CRIMINAL.
Mr.

J

Mr.

Iana-n.
'
MUNICIPALITY or PALAMCOTTAH

Beg/“ore
1882.

November 3.

ustz'ce

Innes and

Justice

against

ANNASAMI
Towns Improvement

Act, 1871, Clause

IV,

MUDALI.‘
Schedule B—Magistratc’a Court

Val-i!

taxable.

" used inGlause IV, Schedule B of the
The words “ Pleader and Practising Vakil
Madras Towns Improvement Act, 1871, are not restricted to persons who have obtained
sanads from the District or

High Court, but include all practitioners in Courts of

criminal jurisdiction within the municipal limits.

referred by the District Magistrate of Tz'lmeuelly
Court
under Section 296 of the Code of Criminal Pro
High
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THIS was
to the
cedure,

a case

1872.

The question

“ Pleader and
raised was whether the term

Prac

tising Vakil,” used in Clause IV, Schedule B of the Towns Improve
ment Act, 1871 (Madras), included the case of a person who, not
having a sanad from a District or High Court nor coming under
”
as used in Section 186 of the Code of
the deﬁnition of “ Pleader
Criminal Procedure, 1872, defended prisoners in the Courts of the
Magistrates within the municipal limits.
Counsel were not instructed.

'

The Court (Innes and Kernan, JJ.) delivered the following
JUDGMENT :—The appellant, who was assessed by the Municipal
Commissioners under Clause IV, Schedule B of the Towns Improve
ment

Act,

Vekil or

III

of 1871, on account of his profession

agent, neglected

to pay the tax.

before the Bench Magistrates of Palamcottah

He

as a

private

was prosecuted

and ﬁned Rs. 3 and

also ordered to pay the tax, Rs. 12, in addition.

On appeal

the Temporary Deputy Magistrate reversed the
“ Pleader ” is
on
the
ground that the term
applicable only
sentence
to one who is qualiﬁed under the rules framed by the
under Section 4 of Act

'

XX

High Court

of 1865, and who has obtained

a sanad

Revision Case 441 o! 1882, referred by J. B. Pennington, District Magistrate of
'I‘innevelly, under Section 296 of the Code of Criminal Procedure.

VOL. VL]
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from the High Court or District Court, and not to a private practi- human-m

L533;

tioner.

The District Magistrate submits that, for the reasons stated in
his letter, the appellant is liable to pay the tax, and that the order
passed by the Bench Magistrates

If

Axxl’gmh

should be restored.

the business of Vakil 'for any of the public
him,
or
for
any class of the public, we think he is
employing
liable. In this case he appears to be an ordinary Vakil, open to
We think, there
employment by any one giving him a vakélat.
fore, he is liable.
A_mere private Vakil of one individual, who
a

Vakil follows

conﬁnes himself to that business, and is paid salary, probably may
>

not be liable.

We

aside the order of the Deputy

must set

Magistrate and
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restore that of the Bench.

APPELLATE CIVIL.
.

Before

Mr.

Justice Innes and

Mr. Justice

Kernan.

YELLA CHETTI (Rnrnnsznra'nvn or Pmnvrlrr),

PETITIONER,

and

MUNISAlMI REDDI

4

(DEFENDANT), Rnsrormmv'r.‘

Civil Procedure Code, 1877, Section 2571; not applicable to guarantee to indemnify

timely

who paysjudgment-debl.

The provisions of Section 26742of the Code of Civil Procedure, 1877, apply only as
between parties to the decree.

THIS was

a

petition under Section 622 of the

Code

of Civil Proce

dure, 1877, to set aside the decree of the District Court of Chinglc

put dismissing,
Venkatamirasu

on appeal, a suit brought by the petitioner’s
Ckefti,

since

deceased,

against

the

father,

respondent,

Munisdmi Reddi, to recover Rs. 143-15-6 due under the following
circumstances.
One Hussain

Mum'sdmi for Rs. 120,
of Rs. 30 from the 30th January

Saheb held a decree against

payable by monthly instalments

not having been paid, stsain b'akeb took out
amount
a warrant and went to Munisdmi’s village on 4th February 1880,
1876.

The

when Munisdmi induced

him to extend the period of payment to

'

QRP.

188 of 1882.

1882.

November 10.

YBLLA
c.

Mcmss'nn.

[VOL. VI.
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30th June 1880 in consideration of receiving a high rate of interest,
and upon getting Venluzta-mimsu

for the due payment

to execute a document

of the debt and the_interest

Venkatamirasu at the same time obtained a letter
Muniscimi

having made

default,

Hucsaz'n

security

stipulated

for.

from Munisdmi

promising to indemnify him in the event of his being
pay.

as

called on to

Saheb

recovered

the amount of the decree through the Court from him, and then
Vcnkatmuirasu for the interest

obtained a decree against

stipulated

for and costs Rs. 143-15-6.
Venkatmuirasu thereupon brought this suit to recover compensa

tion from Mmisrinu'.
The Munsif decreed for

but on appeal the
District Judge dismissed the suit on the grounds that the provi
sions of Section 257a of the Code of Civil Procedure, 1877, applied
to the case

that

;

the

Venkatandrasu,

between

agreement

Hussain Sahel) and
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Mmz'sa'mi was void, not having been made with the sanction of the

Court; that the agreement by
mimsu was essentially

an

to indemnify Venkafa
for the satisfaction of the

Mum'seimi

agreement

judgment-debt, which provided for the payment z'adirecily of a sum
in excess of the sum due; and that the suit brought by Hussaz'n
Saheb against

The grounds

Venkatandrasu was collusive.

which the petition was based were that

upon

Section 257a of the Code did not apply, and that there was no
evidence of collusion.
M r. Subramanyam for petitioner.

Dun/till for respondent.
The Court (Imws and Kernan,
JUDGMENT :—Secti0n

JJ

.) delivered

the following

257a applies only as between the parties

to the suit and decree.

There
of

seems to be

nothing in that section to affect the legality
that out of which plaintiﬁ’s suit arises, and

a guarantee such as

in which he

sues to recover

from defendant a sum that in pursu
he
madeto pay on

ance of the terms of that guarantee
defendant’s account.

We

set aside the decree of the

of the District Munsif, with
Court.

has 'been

District Court‘and restore that
this and the Lower Appellate

costs of

VOL.
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APPELLATE CIVIL.
Before

Sir

Charles A. Turner,

M:

Kt,

Chief Justice, and

Justice Innas.

KUNHI BIVI SHERIFF

RAYANMAKANAGATH

1882.

(PLAINTIFF),

March 9.
May 3.

APPELLANT,

September

and

CHERIYAPUDIAGATH ABDUL AZIZ

AND OTHERS

(Damnau'rs),

Rssrosnnnrs.*
Custom, proof of—Muhammadan

law primii facie
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to superintcml

In Malabar, when

the right to superintend

madan Law of Succession

must be applied

Proof that the management

applicable

in Malabar as to right

mosques.
a mosque is in dispute,

the Muham

unless a custom to the contrary is proved.

of most mosques in a certain district is in the hands

of persons who would inherit under the Mammakkatayam law will not warrant
a ﬁnding of the existence of such a custom in such district.

Tms

was a suit to recover a mosque built

by Mama Musaliar,

the ancestor of the plaintiff and of the ﬁrst defendant, about the
year 1750.

The plaintiff alleged that the mosque was the jenm of her
tarwad, while the ﬁrst defendant claimed it as heir under the
Muhammadan Law of Succession.

An

issue was accordingly raised

mosque was governed

as to whether the

right to the

by the Makkatayam or Marumakkatayam

law.

I

The Mninsif found that the mosque had always been held under
Marumakkatayam law, and that no mosques in Pona'ni, where this
mosque was, were held under the Makkatayam law, and decreed

for the plaintiff.
The District Judge, on appeal, reversed this decision chieﬂy on
the ground that in 1821 it was decided in the Provincial Court
that

the right to succeed

to the property

of Mama Museliar’s

‘ SA. 694 of 1881, against the decree of H. Wigram, Oﬂiciating District Judge
of South Malabar, reversing the decree of C. Sankara Nayar, District Munsif of
Kutnad, dated 13th July 1881.
16

12.
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Knmu Bivr brother, who succeeded to his estate, was governed by the Muham
U

Annvl. Azrz. madan law.

The plaintiff appealed to the High Court on the grounds, inter
alia, that the evidence as to the custom which obtained in Pondm?
had not been rebutted; that as the mosque was not part of the
sued for in 1821, that decision

property

till

supported her case; and

was that the Marumakkatayam law applied

that the presumption

the contrary was proved.

Mr. Grant and Sank/Iran Nayur (Rdlmic/Iandra Ayyar with them)
for the appellant.
Mr. S/wphard and Srinimisa Rdu for the respondent.
The Court (Turner, C.J., and Innes, J.) delivered the following
JUDGMENT :—The judgment of the Judge implies a doubt
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whether

right of superintendence

a

has been enjoyed

by either

party, but, assuming the existence of the right is established, there
it appears to us, a material defect in the Judge’s judgment in that
it omits any reference to the alleged custom that the succession to

is,

the superintendence

of mosques is governed by _Marumakkatayam

This custom was asserted and made the subject of an issue,
and the Mlinsif refers to evidence which, if accepted, would have

law.

warranted the conclusion that the custom obtained in Pondni.

If

it were shown that the custom obtained, or that the usage was

so

general as the witnesses allege, the-evidence

of the witnesses who

have deposed to the title of the plaintiff’s tarwad would be greatly

The Judge is doubtless right in holding that the
circumstance that other property of the founder descended accord
ing to Makkatayam law affords a presumption that any right
strengthened.

of superintendence
according

which may have been retained also descended

to that law.

But

the succession to the superintendence

of mosque property may nevertheless be governed by custom, and

if

the custom be proved,

it would lie

on the respondents to establish

that succession to the right claimed has not been regulated by the
custom

in this instance.

already

recorded,

and upon

We remit for trial, upon the evidence
such further evidence as the parties

may adduee, the following issues

(l.) Was

a

:—

right of superintendence retained by the founder of

the mosque?
(2.)

Is

there a custom

in

Pondm'

regulating

the descent of such

rights of superintendence in the case of mesques established

MADRAS SERIES.
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by Mapillas, the sons of mothers governed by the Marumak
katayam law, and what is that custom?

Kusm B“?!
1;.

Armor.

(3.) Has the right of superintendence of the mosque in question
been enjoyed by the plaintiff’s tarwad or the tarwad of
which it is the representative, or by the male descendants
of the founder?

The Judge will submit his ﬁnding, together with the evidence,
six weeks from the date of receiving this

to this Court within
order, when ten days

In

will

for ﬁling objections.

be allowed

compliance with the above order, the District

cessor submitted

Judge’s suc

the following ﬁnding :—

“ No further evidence is adduced by either party.
“ As to the ﬁrst issue—It is admitted that llama Muealiar founded
the mosque

and that he died in 1773.

As might be

the lapse of so many years, there is no distinct evidence
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after

expected

as to whether _

the founder retained the right of superintendence. The only exhibits
that touch this question are D and E, and both these documents are
declared to be concocted by the Judge.

“The only other reliable evidence
‘That was
Court.

of the Provincial
that property

is to be found in the judgment
a direct decision in

June

1821

acquired by Mama Musaliar was to descend in the male

;’ and as the right of superintendence would probably follow,
and be vested in the legal heir, we may assume that the right was

line

retained.
“ ﬁnd this issue accordingly in the afﬁrmative.
“As to the second issue—There are no reliable documents

I

point.

all

on the

The plaintiff examined eleven witnesses in the Lower Court,

witnesses

carefully chosen, and,

credit to the testimony of witnesses

to quote the Mtinsif,

in civil suits,

‘in

giving

we cannot obtain

depositions of a more trustworthy

Well, all

has

these witnesses

nature than those of these people.’
assert positively that the management of at

the majority

of the mosques in Pondm‘ is regulated by the
Marumakkatayam {and not by the Makkatayam law.
see no reason
of
these
to distrust the statement
witnesses.
They must know what
the practice is as to the management of mosques in Pona'm', and, as

I

with ﬁrst defendant and not with plaintiﬂ", this
from
what the Munsif says on the point, is decidedly
apart
in favor of their credibility.
Nor do
ﬁnd that there is anything

they are connected
fact,

even

I

I

vague about their statements in this respect.
have no doubt that
they one and all are satisﬁed that the management of mosques in
Pona'ni

is regulated

in nearly every

case by Marumakkatayam

law.

Azxz.
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own witnesses—those of them who are men of any

Kcmn Bin Even defendant’s
'0

position—admit that of the mosques in Pondm', some are managed
Asncr. Azrz.
the
by Makkatayam and some by Marumakkatayam.
Throughout
on both sides there is no distinct proof of any one mosque

evidence

in Poném' being now managed

under Makkatayam.

But

the

even

ﬁrst defendant’s ﬁrst witness, his own brother, admits that the

Jami

In

fact,

at

mosque

is now managed under Marumakkatayam.

Pona’m'

from the evidence,

I

are now managed under Marumakkatayam.

mosques

if

consider it established that most

not all the

The question,

therefore, is—is this rule now shown to be existent in most mosques
and of so long a standing that it must be held to be the
established custom with regard to the management of these mosques ?
s0 universal

The evidence

as to this is vague.

general terms without instancing
so

far

as it is speciﬁc

The evidence,

at all, seems to me to point to these mosques

having been at ﬁrst Makkatayam

and subsequently, for some reasons

First defendant’s ﬁrst witness

or other, Marumakkatayam.
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speak so much in

The witnesses

individual mosques.

‘

says

it

is under special arrangements that sons are excluded,’ and then goes
and Theirs
on to mention that ‘Ismirka mosque,
Theravathe mosque,
mosque

were built by merchants and are managed by the tarward,’

and then, as already mentioned, he instances the
was ﬁrst held under Makkatayam
this statement

as to the Jémé. mosque

of plaintiff’s third witness.
makkatayam

in

some

which

time. mosque,

and

is home out by the evidence

The practice of management under Marn

mosques

Plaintiff’s ﬁrst witness is

J

but now Marumakkatayam,

plainly

67 years old.

extends

He

a long

says

‘

way back.

Z'heruvathepalli

I

is

was myself
now managed under my orders by my Anandravan.
Before me my Karnavan was the
the person who was managing.
The third

manager.’

witness for

thirty or forty mosques in Ponrim'.

I

plaintiff says _‘there might be
The majority are managed under

have no information of a son having succeeded
of
a
to the management
mosque managed by his father.
have heprd
of sons having managed at Cah'cut. It is so because the customs of the

Mammakkatayam.

I

two places are diﬂ'erent.’

This man was then

59 years old, and

ma

Plaintiff’s
position to know fully the custom at Pona'm' in this respect.
twelfth witness, who is 76 years old, says:
remember sixteen

‘I

mosques

in this

Hokkapalli,
people

;’

Pondm‘,

ﬂoruvathepalle',

and again,

‘

inclusive

of Jama-

mosque;

Ismirkapalli,

Vettunpottirukatllpalli are held by tarwad

The Jams mosque of Pomim' is managed under
It is not under the Makkatayam

the Kamavan of the tarwad.
law.
whole,

I,

the present Karnavan

I am

of the tarwad, manage now.’

of opinion that the evidence

On the

is sufﬁciently reliable and
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explicit to establish primd facia that most mosques in Pondm' are now Kt'rm val
0.
managed through the female line, and that many have so been managed
Azxz.

I

for a long series of years.
am not prepared to ﬁnd, however, that
the evidence is suﬁiciently explicit to prove an established custom.
It

would seem probable that, as in the case of the

Jama mosque,

especial

arrangements would be required to alter the descent from Makkatayam
to Marumakkatayam and vice verad.
think evidence
At any rate,

I

would be required either that it was held on Makkatayam

as the case might be, if the right of superintendence to
of these mosques were in issue, and
should not, on the
now adduced, take it for granted that it was so universally

makkatayam,
any one
evidence

or Maru

I

that all mosques in Pondm' are governed by Marumakkatayam
that evidence on the point was unnecessary, and more especially would
known

such evidence be necessary

in

the case of the older mosques.

I ﬁnd,

I

then, that the evidence is too general in its nature to prove custom.
ﬁnd the issue accordingly for defendant.
Generated for alum (Columbia University) on 2015-08-10 07:52 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

“As

to the third issue—The evidence

on both sides is hopelessly

This being

it seems to me
that the right of superintendence of the mosque in question must
vague and unreliable on this point.

so,

be presumed to have been enjoyed by the male descendants of the
the rule of inheritance declared by the decree of

founder, because

the Provincial Court in respect
the male line.

of the mosque in question is through

I ﬁnd this issue also

for defendant."

Upon the return of the ﬁnding the following judgment was
delivered :—

JUDGMENT—The

Judge ﬁnds that, although in many if not in

most instances the management of the mosques at Pondm' is in the
hands

of persons who would inherit under Marumakkatayam law,
does not warrant him in ﬁnding the existence of a

the evidence

'4

custom to that effect.

He

has, in our judgment, rightly

apprehended

its eﬁect.‘

the absence of a proved custom, succession must be goVern‘ed
the Muhammadan

law;

In
by

under that law, the respondent is entitled.

The appeal fails and is dismissed with

costs.
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[VOL.

vi.

ORIGINAL CIVIL.
Before

Just-ice Ker-nan.

ARTHUR TAYLOR,

THOMAS

1882.

August 17.

Mr.

PLAINTIFF,

and

VI’RASAiMI OHETTI

AND ANOTHER,

Duncan's?

Trade-mark—Similarity, name.
No trader importing goods can lawfully

adopt a trade-mark

which is calculated

to cause his goods to bear in the market the same name as those of a rival trader.

THE plaintiff in this
the name of T.

who

A.

Taylor

carried

on business in Madras

and Company, alleged that he

the top of each piece of shirting was impressed

rampant

supporting

Concilio

Beneath

at

motto

a

stamp of the anus of the city of Manchester,

lion and unicorn

shield with a globe above, and below the

Labm'e, and beneath this the letters

these letters again

two scimitars

a

At

description.

a

it,

began in April 1876 to import a certain kind of shirting, and, in
order to distinguish
adopted a trade-mark of the following

denoting

were scimitars

T.

A.

T.

placed horizontally;

the lowest and ﬁve the highest quality

of

Besides this trade-mark

the shirting had the number
name
of
with
the
plaintiff’s ﬁrm in Tamil, Telugu
circle
“
39 yards,” denoting the length of the piece,
and Hindustani, and
the bottom of the shirting the name of the
at
and
impressed on

in

it,

10

a

shirting.

plaintiff’s ﬁrm in English appeared.
The plaintiff further alleged that
above-mentioned

trade-mark

device of the scimitars

shirting,”

as the

acquired

shirting bearing the
and from the

celebrity,

was known in the market

as

“Talwar

he was entitled to the exclusive use of this trade-mark

for the purpose of distinguishing the shirting sold by him, and that

until June 1882 no other shirting was known in the market as
Talwar shirting; that in June 1882 he learnt, for the ﬁrst time,
were importing

impressed with the following

marks.

and offering for sale shirting

On the top of each piece

Civil Suit 194 of 1882 on the Original Side of the High Court.

a

that the defendants

'
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stamp of a lion and unicorn rampant supporting a clock, over which

TAYLOR

B. Whalon Askwell

Vl’nssjm.

was a crown,
and 00.,

and

the name

at the bottom

Manchester.

Beneath

this stamp were ﬁve scimitars

in a group, two on either side supporting one scimitar
placed perpendicularly with “Trade-mark 1304” beneath. Besides
this there was the number 9 in a circle and under it “ 38/39
arranged

The plaintiff also alleged that the bales in which the
shirtings so impressed were packed were marked with the letters
T. A. T. in a diamond.

yards.”

R

The plaintiff claimed Rs. 5,000 damages for the infringement
of his trade-mark and an injunction to prevent the defendants
from using their mark in future.

The

defendants ﬁled no written statement, but when called upon
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to show cause why an interlocutory injunction

pending the suit
should not be granted, ﬁled an afﬁdavit, in which they alleged that
the use of the letters T. A. T. was quite accidental and would be
They further denied that the plaintiff’s
“ Talwar shirtings ” in the
shirtings were generally known as
market and that the plaintiff had any exclusive right to the use of

discontinued

in future.

on his shiitings.
They alleged that other
Madras
were
at
that
time
in
merchants
selling shirtings on which
the device of a scimitar appeared, and ﬁled samples of such devices,
the mark of a scimitar

and pointed out that whereas the plaintiff used different devices, in
which the number of scimitars varied, they (defendants) only used
one device of ﬁve scimitars in their trade-mark, and urged that no
one could mistake their trade-mark

plaintiff had no
No order was

cause

for the plaintiff’s and that the

of complaint.

made on the motion for the interlocutory injunc

tion, but the suit was advanced to an early date for disposal.
The facts proved at the trial and the cases referred to by Counsel
appear from the judgment.

The

claim for damages was not pressed as the defendants had

not eﬁected any

The

sales.

Advocate-General

(Hon. P. O’Sullz‘van)

and Mr. Grant for

plaintiff.
Mr. Spring Branson for defendants.
KERNAN,

in

J .-The plaint states that plaintiff

1876 sold shirting impressed

with

had since some time

a trade-mark,

and that a

'U

‘

nail!!

ﬁgures of talwars

or

swords,

a

particular distinguishing portion of the mark was

'1‘

\non

’.

V
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collection

of

on one class of his goods,

which,

;

that his goods acquired in the Madras
market the name of “ Talwar shirtings” from the ﬁgures of talwars
amounted to ﬁve in number

printed on them; and that defendant recently procured shirting
imported by him to be impressed with the mark of ﬁve talwars, which
mark, plaintiff alleges, would cause defendants’ goods to bear the
same name in the market as the plaintiff’s, and that defendants’

mark was calculated to deceive.

Defendant denies that plaintiff’s
“
goods were known in the market as Talwar shirtings,” and denies
that plaintiff has acquired any exclusive right to the use of the
talwar device.
The issue was, whether defendants had infringed plaintiff’s trade
The general principles on which the Court gives relief in
mark.
Day,(2) Leather

are to be found in Perry v. Trueﬁtt,(1)

Cloth Company

v. American

Leather

Croﬂ v.

Cloth Com

question could exist

;

pany/.6) These principles are applied to different classes of cases—
ﬁrst, to those of imitation of the entire trade-marks, about which no
to imitation so nearly resembling

secondly,

though not fraudulently so
an example]
[Millington v. For, (4) of which Croft v. Dag/(2)
thirdly, to class of cases where the entire original was not very
closely copied, as discussed in Leather Cloth Company v. American
original

as to be colorable,

Leather Cloth Company-(3)
the entire

trade-ka

In this

case the question

of the plaintiff

was colorably

is

a

;

is

the entire

not whether

imitated.

If

such was the question, the case would require much discussion and

which the facts of this

law ﬂowing out
of the principle above mentioned, do not require.
governed by the subordinate
It seems to me that the case
Oramrorth
in Seize v. Provezende,(5)
Lord
by
enunciated
principle
case, and the

referred to by the plaintiff’s Counsel, viz.
actual

physical resemblance of the two

marks to be the sole question for consideration.

hold to

If the

be the same)

goods of
“ have, from

a

do not consider the

I

(1,335.

(2)
(5)

7

Beav., ee.

M.

think that the adoption by
Beam,

LR,

1

(4)

&

(1)

o

I

particular name,

s4.

Ch. App, 196.

a

(an importer
the mark or device he has used, become known in the market by

manufacturer”

a

I

“

:

is

consideration,

a
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cases of trade-mark

rival trader of

(a) 11

H.L.,

538,
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any mark which will cause his goods to bear the same name in the
market may be as much a violation of the.rights of that rival as
the actual copy of his device.”

Tutor.
v.

Vr'nhsiur.

This principle is recogniZed in Ralh' v. Fleming,(1) Orr Ewing
§~ 00. v. Johnston
& 00.,(2)—in which case the facts are very
similar to those in the present case—Ford v. Foote,(3) Edelstcn v.
Brakam v. Bastard,(6) Wot/wr
where the question was
Ecans,(8)
Currie.(7)
”
“
as to the use by defendant of the word
Prairie
on cigar boxes,
which word plaintiff had used in conjunction with other words,
none of the principles above referred to were disputed, but were
Edelsten,(4)

Kinakan v. Bolton,(5)

In

spoon v.

admitted

Cape v.

by Sir Charles Hull, V.C.
”

the use of the Word

“Prairie

‘

On the evidence he held that

was not calculated

to cause defen

dant’s tobacco to bear the same name as the plaintiff’s tobacco, or to
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cause defendant’s

tobacco to be passed off as plaintiff’s.

his view of the facts,

a view not

important in this

case,

This was

but which, in

at least, has been denied to be sound.

argument

This being the law, how does it apply to the facts as established
on the evidence ? It is clearly proved by the plaintiff’s witnesses
that since some time in 1876 to the present the plaintiff has

_

imported _shirtings of different qualities marked _with the device of
talwars (along with the rest of the trade-mark), and that one quality
has been marked. with the ﬁgures of ﬁve talwars

:

that such goods

have acquired in the Madras market the name of Talwar shirtings,
from the use of the device of taIWars, and that there were no other
goods in the market‘ known as Talwar shirtings except the plaintiff’s.
The witnesses say that

if Talwar shirtings

were called for or written

for, such goods could only be supplied by sending plaintiff’s goods.
They proved that they never saw in use in the market shirtings,
such as the defendant’s goods, marked with the device complained
of until within

a month

or so before action,

and looking at defen

dant’s device, they or some of them said that shirting so marked
would be called Talwar shirting from the device of the talwars.
One witness stated that the number of bales sold by plaintiff in 1881

I.L.R.,

LR,

3 Qa1., 417.
13 Ch. D., 434, subsequently conﬁrmed

'(3)

L.R.,

7 Ch. App., 611.

(6)

15

Chane.

(1)
(2)

'(7)

Ir.

LR,

6

H.L.,

Rep., 75.
608.

' '

on appeal, L.R., 7 App. 0a.,1219.
& S., 185.
(4) 1 DeG.
- (6) 1 H. & LL, 447.
(8)

.
‘

J.

L.R., 18Eq.,

138.

17

.

TAYLOR
v.

Vx'nssbu.
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was 3,500, or about ﬁve times the amount of the ﬁrst year’s

sale.

wished to show that other ﬁrms in

On eross-examination,defendant

Madras used the device of a talwar, and some
duced so marked, but there

exhibits were pro;
was used with such device of a talwar

But plaintiff’s

another distinguishing device, viz., a ﬁsh or a lion.

witnesses stated that none of the goods were known as Talwar shirt
Moreover,

ings.

marks of a ﬁsh

the distinguishing characteristic

and lion, &c. made all the difference.
It did not appear when these
devices were ﬁrst used.
One of the defendants stated that he began
about one or two

to import the shirtings marked with ﬁve talwars
months ago

;

that before he received these goods,

if

he had received

an order to supply Talwar shirtings, he would have supplied plain

He
tiﬁ’s goods if he had them, but that he did not deal in them.
stated he had no object in ordering that device to be used along
with the rest of his device of the lion and unicorn and clock and
that he only did so in order to know his own goods.

;

He

also said that his goods were sold to customers, not by any mark,
but on the customers examining the goods. If the latter view is
right, why did he order the device of ﬁve talwars, the device used by

plaintiff

?

He

could know his own goods by the name of his corre

After'much fencing
in the
“
market, but he maintained that they were known as
Tay10r House
Katti or Talwar goods,” \Yas, then, his adoption of the device an
spondent, the manufacturer,
he admitted

printed on them.

that plaintff’s goods had a good reputation

it in

if

applied to for Talwar shirtings, he
were inferior to plaintiff’s
certainly
goods
ﬁve talwars, and his p'rice was less than plaintiff's. \Vould not the

accident, or was

order that,

might sell his own?

His

device used by Taylor

if

he

a

($-

00., whose goods were of good character,
he of use to the defendants to produce to customer
doubted the
?

If defendant had wanted so to do, could he not produce the
quality
ﬁve talwar mark to pass off his goods as being Talwar shirtings?
would, as
is

of the ﬁve talwars on

the name Talwar shirting

it

one taking up the defendant’s device and looking at the device

it,

Any

known

defendant’s goods Talwar shirtings.

that
in the market), at once call
Suppose an order sent from up
seems to me (recollecting

and,

believe,

it

customers, seeing the mark, receive them as such?
must be so—then

If

this

is

;

country to the defendant for Talwar shirting, giving the width and
length would not defendant send his own goods, and would not the

I
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the defendants, whether

so—
they
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so or not, have

113

infringed the plaintiff’s rights. They
will cause their goods to bear

have used a device or mark which

the same name in the market as the plaintiff’s.

It

is said that the

position or grouping of the talwars on the defendant’s

goods is not

the same as plaintiff’s, and this is so; but this is not important.

Orr Ewing & Co. v. JOIHZstIL
The defendants’ witnesses
Co.(1)
did not give any evidence useful to them; one of them admitted
that he had, within a couple of years, used a device of a talwar on
'

his shirtings along with the ﬁgure of a man or some animal, and,
though very reluctant to do so, he was obliged, after a deal of ques
tioning, to admit .that he adopted the sword partly because he
knew that Taylor’s goods had the mark of a sword, and that Taylor’s
business

in

such goods was prosperous

and his shirtings known to
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be of good quality.

The last question is whether the defendant did not make use of
the device of the ﬁve talwars with the intention of using it to show
that his own inferior goods, lower in price, were what was known

If he did so, then his act was
as Talwar shirting.
fraudulent and deceptive bot-h as regards plaintiff and his rights
cannot think that the selection 'of the ﬁve talwars
and the public.

in the market

I

and the placing of them in a different position from that of plaintiff
was accidental, nor can I- think the selection of the lion and unicorn
and the alteration from a shield and globe in plaintiff’s

trade-ka

to a clock and crown in the defendant’s mark—were accidental.
Both changes seem to me to be studied, and to evidence an
intention to give the defendant’s mark a general resemblance to
that of plaintiﬂ"s without being exactly thesame, but to give an
unmistakeable

to the distinguishing characteristic of
view to have their goods to pass under the

prominence

the ﬁve talwars

with

a

name of Talwar shirting.
designedly.

A

I can only infer that defendants

perpetual injunction must issue.

Solicitors for plaintiff : Tucker and Wilson.
Solicitors for defendants: Bronson and Branson.
(1)

L.R.,

13 Ch. D., 439.

acted

TAYLOR
v.

V x'assa'ul.
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APPELLATE’CIVIL.
Before

Sir

Charles

A. Turner, KL, Chief Justice,

and

.Mr. Justice Kindersley.
1882.
September

TIRUVEN'GADA AYYANGAR

16.

Amman,

(RESPONDENT),

and

RANGAYYANGAR

AND OTHERS

(Parrrromss), RnsroN'oEN'rs.*

GOPAL RAU, PETITonan,
and
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RANGAYYANGAR,
Act

A

XX

of 1863, Sections 8, Q—Mcmber

member of a committee

of a temple,

1863, can retire from his oﬂice of his own

THIS was an appeal from
of South

Tmy'ore

resignation

of

under

REQPONnaNT.*

of Temple Committee entitled to resign 0 cc.
appointed

under Section 8 of Act

XX

of

will.

an' order passed by the

Section 9,

Act

XX

District Court

of 1863, declaring the

a member of a temple committee, and the election

of

The material facts appear from the
the
District Judge :—
following Judgment of
“It appears that on the 10th September last Mr. T. Gopdl Rdu,
Principal of the Provincial College at Kumbakdnam, tendered his resig

a successor to his ofﬁce, void.

nation of ofﬁce to the other members of the Devasthanam Committee,
which resignation was‘accepted by them, and an election was held at
which a vakil,

No application

one Lakshmi Ndrasayya, was chosen to
was

made

to this Court to relieve

ﬁll
Mr.

the vacancy.
Gopcil Rain

of

his power and duties as a member of the Devasﬂninam Committee.
“ In the opinion of the Court it was not
open to Mr. Gopa'l Rdu to
resign his oﬂ‘ice in this manner, nor had the other members of the

committee the power to accept his resignation.
Section 9, Act XX of
1863 provides that every member of aicommittee shall hold his oﬂice

for life, unless removed for misconduct or unﬁtness by an order of the
Civil Court. No provision is made in the Act for the resignation of a

car.

*- o.M.A. 40 and
108 0f1882,against~the order of e. A. Parker, Acting
District Judge of South Tanjore, dated 23rd January 1882.

_
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member of the committee or for

That the Act has

resignation.
particular

by a
this
in
found to be defective
up a vacancy caused

been

is evident from the introduction

into the Legislative

Council

of India,

Gazette of India of 24th March

115

_

1866,

of a

Bill (No.

8 of 1866)

February 1866 (wide
page ~472), in which hfr. H.'S.
on 27th

Maine proposed to provide for the appointment of a new committee
man in the place of any member wishing to resign, and proposed to
repeal Section 9 of the present Act and re-enact the section as fol
lows :—‘ Every member of a committee appointed as aforesaid shall
hold his ofﬁce for life, unless he be absent from India or desire to be
discharged, or refuse, or become incapable to act, or unless he shall be
removed as hereinafter provided ; and in every such case a vacancy,

within the meaning of the

10th section

of this Act, shall be considered

to have accrued.’

“The Bill,
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left

as

it then

however, was not proceeded with, and the law has been
stood with no provisions

for resignation, and

no means of

discharge for a member of the committee (except by death) otherwise
than by his removal by the Court for misconduct or unﬁtness.

“

It is urged that a member of a committee cannot be compelled to
give his time and attention to his trust, and that, if he refuse to act,
there are no means of compelling him to do so. That, no doubt, is true,
and no argument is necessary

defective a piece
Statute Book.

Bill-

to show that Act

XX

of 1863 is about as

of legislation as can be found in the pages of any

This has

been universally acknowledged, and

has been proposed to remedy its defects,

Bill

after

though the matter now

appears to have been shelved. We have, however, to deal with the law
as it stands, and it appears to me that the principles of law which would
govern the relief of trustees in England must be applied to this case

;

being that the trustee, having once acted in the trust,
cannot afterwards discharge himself from its obligations, though he
the principle

1mm Relief
Acts, lQand 11 Victoria, chapter 96, and 12 and 13 Victoria, chapter
74.
For the proposition that co-trustees can discharge any one of their

may be. discharged by the Court of Chancery under the

I

number
can ﬁnd no authority whatever.
“ It follows
from this that no legal vacancy having occurred on the
committee, the resignation-of Mr. T. Gopdl Rdu, and-the subsequent
election of Lakshmi Nérasayya, must both be declared void.

“It

was urged that the Court might accept the resignation and order
It does not appear to the, however, that there are any

a fresh election.

‘
grounds on which Mr. Gopdl Réu could be declared unﬁt’ for office
within the meaning of the Act. He is a resident of Kumbakdnam, and

holds a high position in the Educational

Department,

and there is no

TIBUVBNGADA

8,56,.
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reason to believe .that he has less time than formerly to attend to the
duties of a member of the committee.

“ There

are, moreover, special reasons why his resignation should not

at the present time.
On the occurrence of the last vacancy
on this Devasthanam Committee, Mr. Gopzil Rdu himself prevented the
usual election being proceeded with on the ground that the register

be' accepted

of voters had not been revised for nearly ﬁfteen years, and an appli
cation was then made to this Court to nominate to the vacancy.
The
Court held, in its order of 25th January 1881, on Miscellaneous Petitions
460 and 464 of 1880, and

could not be legally

l4,

15, 24,

25 of 1881, that the constituency

deprived of their ‘right to elect,

and ordered

an

election to be held, strongly commenting upon the neglect of duty on
the part of the committee to take steps to get the register revised from
time to time, as it appeared they had done nothing for nearly
years.

taken no steps towards the revision of the list of voters.
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ﬁfteen

Another year has now passed, and still the committee have

in Court that less than 300 names

It

was stated

now remain on the register, while,

if all

were entered who had the franchise (which is a low One), the list
would contain the names of several thousands. It is evident, therefore,
the old register

that any election held with

would be a mischievous

The
farce, and no test at all of the opinions of the real constituency.
Court has no initiative under this Act, and cannot compel the com
but it can, and will, refuse to discharge any
one of the present trustees from their liabilities until they have taken
It has
steps to carry out the objects for which they were appointed.
mittee to do their duty,

been held by both the Madras and Bombay High Courts that a trustee,
who, having once accepted a trust, remains passive and takes no steps
to see the trust properly carried out, is liable for all the acts or omis
sions of his co-trustees, Bdi Jadav v. Trz'bhucandas Jagg-z'vandas,(l) so
that the members of this committee cannot escape liability by throwing
the blame upon one another.

“

It is possible that Section 46 of the Indian Trusts Act, when R comes
into'force, may remedy the defect in the law ,as far as the present pass
is concerned, but the permission of the Court could not be granted for
any member of the committee to renounce his trust until the register
of voters has been revised, so that a proper election can be held to ﬁll
the vacancy and the wishes of the constituency fairly ascertained.”

In addition

to the appeal Preferred by the parties who supported
of
Nrirasayg/a, Gopdl Rdu preferred a petition
the election
Lakshmi"
9 BOIHIOIBO'
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(N o. 108.0f 1882) under Section 622 of the Code of Civil Procedure, vavrsems
. v.
1877, praying that the order of the District Court might be revised.
RANGA.
Hon. Rdma' Rdu for appellant in C.M.A. 40 of 1882.
Ag/ll/anga'r for petitioner in C.R.P. 108 of 1882.
,
The respondents were not represented.
The Court (Turner, C.J., and Kz'mlersley, J.) delivered the fol
B/tli-S/I-jjlllll

lowing
JUDGMENT :——The 9th section of the Act, declaring the office of a
member of a committee appointed

life

if in

under the Act to be tenable for

the meantime he should not be guilty of misconduct

or

become unﬁt to exercise the duties of his ofﬁce, was intended

to

create a right in favor of such member and not to deprive

We hold

the liberty of retiring from ofﬁce.

Civil Revision Petition
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his ofﬁce

'

that the appellant

It

and an election

in

108 of 1882 had the same liberty to resign

would have had to decline election.

as he

then vacant.

him of

The ofﬁce was

is said that due notice was given of the vacancy

ﬁeld; but

was

the

voters

not

were

numerous,

because the persons entitled to be placed on the 'register had not
taken the steps it was incumbent

on them to take to qualify .them
Unless, on other

This would not invalidate the election.

selves.
grounds,

the election of Lak-slum' Na'rasayyn is invalid, the

Judge

has no power to act, and in that case he can only make anappoint

mentor give orders that an appointment

should

be made.

The

appeal is allowed.

APPELLATE oIVIL.
Before

Sir

Charles

lllr.

A.

J

Turner,

1a., Clu'qf

“slice .K'indcrsleyf

DIVETHI VARADA AYYANGAB

J

radios,

and

_

(PLAINTIFF),

APPELLANT,

and

KRISHNASAMI

1882.
September 27.
October 13.

AYYANGAR (Dnrsxnaxr), Rnsrorvnnxrf

Reyistralion Ad, 1864, Section 18—Proof of unregistered mortgage by subsequent admis
sion Inﬂated—Evidence Act, Section 656.
.
The defendant

in an ejectment suit claimed to be in possession under a mortgage— ‘
in 1865 but not registered, and a second mortgage-deed

deed for Rs. 1,000, executed

for Rs.

50 of the same date,

" S.A.

in which

the ﬁrst mortgage was recited.

15] of 1882, against the
F. Brandt, District Judge of Trichinopoly,
decree of,
the 'dccrec of
'Suri‘ Ayyar, District Mdnsif of Trichinopoly, dated

conﬁrming

28th September

1881.

THE INDIAN LAW REPORTS.
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v.

.

Knismuss'xr.
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Held, that by virtue of Section 13 of the Registration Act, 1864, the ﬁrst mortgage
in evidence, and that the defendant could not give secondary

deed could not be put

thereof under Section 65b of the Indian Evidence Act.

evidence

THE

facts of this case appear sufficiently fer the purpose

of this'

Cl,

report from the following Judgment of the Court (Turner,
and Kinda-elegy;v

'

J.)

for appellant.
Bhdshyam Ag/yangeir for respondent.
Smiagopdchdryar

J overrun—The

appellant

'

admittedly

is

the

owner of

the

property in suit, from which he sued to eject the respondent,
alleging that he had been let into possession of a portion, under a
lease of _'which the term had expired, and had encroached on the
residue

under colour

of

his

The evidence on which

lease.

the
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appellant sought 'to establish his averment respecting the lease
has been held to be fabricated.
The respondent pleaded, and the Courts below have found, that
he obtained possession of the whole estate

for Rs. 1,000 and a second mortgage

July

1865.

in virtue of

a mortgage

for Rs. 50 on the 22nd of

_

Th8 mortgage for Rs.

1,000 was executed after the Registration

Act of 1864 came into force, but was not registered.
The respondent’s Pleader contends that, although this instru
ment could not be produced

it by

secondary

second mortgage-deed,
be given

in

in

evidence,

evidence, namely,

evidence,

he is entitled to prove

an admission contained

it could

and that the instrument, though
was not altogether

inoperative

in

the

not

to create an

in the property.
The language of Act XVI of 1864,
* * * * shall be received in evidence
Section 13—“ no instrument
in any civil proceeding or any Court, or shall be acted on by any
interest

public ot‘ﬁcer”—is not so explicit as the language of the subsequent
XX of 1866, in which there are added the words “or shall

Act

affect any property comprised therein,” but its effect is not less
prejudicial to the person claiming under the instrument, for the
Courts are prohibited from acting, on an instrument which should
have been; but has not been, registered; and

if

the person

so

blaiming were allowed to defeat the. provision prohibiting the
production of the instrument in evidence by giving secondary
evidence under Section

656 of the Evidence Act, as soon as it

became apparent that the instrument
the secondary

evidence

itself had

of its existence

and

not. been registered,

contents

would

be

,

VOL. VI.]
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practically valueless for the purpose of sustaining
immovable property exceeding in value Rs. 100.

charge on

'a

Vans
1:

Knisnsnsiux.

The defendant, then, is unable to defend his possession in virtue
of the original mortgage for Rs. 1,000, but he may rely on the
further charge of Rs. 50, which is proved by an instrument of
which the registration was optional; and inasmuch as the appellant
has not offered
averments

to pay that

charge, but

has come

into Court on

which are untrue, we shall afﬁrm the decrees'qf

the

Courts below and dismiss this appeal.
Each party will hear his own costs of the appeal.
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APPELLATE CIVIL.
Elf/0M Sir Charles A. Turner,

Mr.

KL,

O'lnhf Justice, and

Justice Muttusdmz? Ayyar.

SAMI

(Foua'rn

DEFENDANT),

APPELLANT,

1882.
November

and

SGMASUNDRAM

Aeninr (Ptmrr),

Ru judicata—Limﬂatten—Declaratory

mortgage-decree

for

RESPONDENT!
redemption not executed for

ﬁﬂeen year: no bar to subsequent mil to redeem.

In

1866 S. obtained

payment
closed

if

a decree

authorising him to recover

of a certain sum to the mortgagee,

certain property

on

but not declaring that S. would be fore

he did not exercise his right of redemption.

Held that S. was not debarred from bringing a suit to redeem the same property
-

in 1881.

Tms

was a suit to redeem a house alleged to have been mortgaged

by plaintiff’s ancestor to the ancestor of the ﬁrst and second defen
dants.

The fourth defendant, who had attached the property in execution
of a decree

against the ﬁrst and second defendants, alone contested

the claim on the ground
597 of 1865

it

that it was barred,

inasmuch

as

in Suit

had been decreed in 1866 that plaintiff’s represent

ative had no title to the northern half, but was entitled to redeem

'

S.A. 600 of 1882, against the decree of P. P. Hutchins, District Judge of Mndura,
modifying the decree of S. Krishnasami Ayyar, District Mt’insif of Tirumangalam,
dated 13th March 1882.
18

15.

Sin!
1;.

$61“
susnaau.

[VOL. VI.
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half of the house on payment of Rs. 35, and no steps
had been taken to execute this decree.
The suit was dismissed by the Munsif on the ground that plain.
tiif’s claim to the northern half was res judicata, and that his claim

the southern

to the southern half was barred by limitation as no steps had been
taken to execute the decree since 1866.

.

On appeal the District Judge reversed this decision on the
that the fourth defendant could not dispute the plaintiff’s

ground

equity of redemption
obtained

as he

himself claimed

as assignee of a decree

on a mortgage dated 1875, in which the ﬁrst and second

defendants

admitted

it

that they were mortgagees of the property

fourth defendant’s assignor.
The fourth defendant appealed to the High Court on the ground,

and pledged

as such to the

inter alia, that the plaintiff’s right was barred by his own lﬁches in
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not executing the decree in Suit 597 of 1865.

Bdlaji Rain and Samiruidha Ba'vaji Punt for appellant.
T. Rangdchdryar for respondent.
The Court (Turner, C.J., and Muttusa'mi Ayyar,

J

delivered the

following
JUDGMENT -.—The

decree passed in 1866 must, in the

which have happened, be regarded
as

it

related to redemption.

It

as a declaratory

events

decree in so far

declared the plaintiff entitled to

redeem and to recover possession on making a certain

payment.

It

if

did not

declare the mortgagor

would be foreclosed

not exercise his right of redemption.

The mortgagor’s

he did

right

to

redeem is not lost because he omitted to make the payment which
was declared to be the condition

of his recovering possession

in

the

former proceedings.

The appeal is dismissed, but we refuse the respondent his
and overrule his objection with costs.

coats,

VOL. VI.]
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APPELLATE CIVIL.
Before Mr. Justice Innes and Mr. Justice Kernouz.

(Dsssunmrs), AIPELLANTS,
and

NARAYANAN NAMBU'DRI
Res

j udicata—Deorea
Nambu'dri

family,

to suits against
status of—Cicil

property of Malabar families—Malabar law—
Procedure

Code, 1877, Station

13, Ewpl.

5,

30.

The plaintiff, a member of a Malabar Nambiidri family, sued for certain land
claiming it as the property of his family, the Vadawhcri illam. He had been dispos
sessed by the defendants,

plaintiff's elder brother,

under a decree declaring their title to the land against

Hold that the plaintiff was not estopped by the former decree from recovering
land.
Per Innes,

J .—The

the

who claimed it on behalf of the Vedasheri illam:

question

whether

a decree obtained against

the Kama.an

the

of a.

Nayar tarwad or of a Numbudri illam in Malabar is binding on the family is purely
one ,of procedure.

The dictum in Varanakot

Na'ra'yanan

Nambiiri v. Varanakot Ndra'yanan

Nambziri

328), that in the absence of fraud or collusion a decree against the
Karmwan, as such, is binding on the Anandmvans of the turwed, is not warranted

(I.L.R.,

2

Mad,

by any provision of the Code of CivilProccdure.
Every member of the turwud is entitled to be made a. party, or to have notice
under Section

30 of the Code of Civil Procedure, in any suit the object of which is to

uﬁect the turwad property.

Explanation 5 of Section 13 of the Code of Civil Procedure does not refer to bomi
ﬁda defences, but to bond jtde claims, and does not make a. decree binding on a.
person not a. party to it where the actual defendant
person in the subject-matter

was jointly interested

with such

of the suit and defended the suit bondﬁde.

Hazir Gha:i v. Sonamonee Dance (I.L.R., 6 Cal., 31) approved.
case sufﬁciently

report, from the judgments

appear, for the purpose of this

of the Court (Innes and Kermm,

JJ

.).

Tue facts of this

Rdmdchandra Rdu Sahel) for appellant.
S.A._717 of 1881 against the decree of H. Wigmm, Ofﬁciating District Judge of
South Malabar, modifying the decree of O. Chandu Manon, District Munsif of P61

"
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Section

(PLAINTIFF), RESPONDENT.*

against Karnavan of Malabar tarwad not binding on junior member

parties

—Ncccssary

gat, dated 20th June 1881.

882
September
October 13.

8.

ANOTHER

l

m

.

KUNNATHI'IRILLATH VASUDPEVAN NAMBI'JDRI

The plaintiﬂ? is bound by the decree in Suit 656 of 1876. He is
Brahman following Makatayam law, and his elder

Visuns'vs
I).

Nina'rsxa.

[VOL. VI.
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a Nambl’idri

brother, a defendant

in that suit, was then

a

Karnavan of their

illam.

In
says

Nambiatan Nambu'diri v. Nambz'atan
:

Nambzidirz'ﬂl

“ The
right of the eldest member of a Nambi'idri

the Court

family

to

manage the property is absolute.”

In Varanakot NdrdyananNambzirz'
bu'rz',(2) a suit between
decree

v. Varanakot .Ndrziyanun lVam

Nambudri Brahmans, it was decided that

a

against the Karnavan of a Malabar tarwad as such is bind

ing upon the members of the tarwad, though not parties to the suit,
in the absence of fraud or collusion.
Sankaran Nayar for the respondent.

The plaintiff and his brother were co-parceners in the ordinary
of Hindu law. As the plaintiff was not a party to Suit
656 of 1876, he is not bound by it.
No decision has been referred

to expressly declaring

that Nambfldri Brahmans

not co-parceners in the ordinary sense of
cited do not therefore apply.
Rdmdchandra Rdu Sakeb

Hindu

in Malabar are
law.

The

cases

The point was assumed, not decided.
in reply :—

Although there has been no express decision upon a case raising
the question whether Nambl'idri Bréhmans are co-parceners in the
ordinary

sense,

and not bound by Makatayam

law, yet such has

been assumed, and without question, up to this case.

J

INan,
and 2.

.——The appeal is concerned

As

decree

_

only with the lands Nos.

1

to these, the plaintiff claimed them as having been

purchased by his illam in 1852.
possession

till

He

said that the illam was in

1878, when he was dispossessed in execution of the

in Original Suit 656 of 1876, a suit against his elder brother,

to which he was not a party.

The District Munsif decreed

as to portions of these numbers

for

plaintiff. On appeal to the District Court, that Court held that
plaintiff was bound by the decree in Suit 656 of 1876 against his
elder brother, and dismissed plaintiff’s suit.

On appeal to the High Court, that Court (Kernan and Forbes,
.) held that plaintiff was not bound by that former decree, as he
and remanded the suit for re-trial.
was no party to
it,

JJ

(1)

2

Generated for alum (Columbia University) on 2015-08-10 07:52 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

sense

M.H.C.R., no.

(2)

I.L.R.,

2Mad.,328.
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The District Munsif on re-trial has dismissed plaintiff’s suit

as to

On appeal, the District Judge has found that the
former decision in the suit of. 18 76 was wrong on the merits, and
Nos.

and 2.

1

plaintiff entitled to recover the two plots Nos. 1 and 2.
He ﬁnds that they were in fact sold by defendants’ illam to plain
has held

He takes occasion, however, in his judgment
to the High Court that the Judges must have been
He says :
as to the position of the parties.

tiff’s illam in 1852.
to point

out

misinformed
“

A

Nambi'idri illam is, with certain exceptions,

same customary law as a Nayar

in the female line, but

tarwad.

the male members

governed by the

Descent is in the male, not
are not, in the ordinary sense

The absolute control of the family aﬂ'airs is

of the word, co-parceners.

vested in the senior male member, who represents the family, and, as
was pointed out in Nambiatan Nambddiri v. Narntt'atan NambMe'ri,(l)

maintenance in the family house, but they have no right to partition.
The Vakil for the plaintiff could not dispute the proposition that, in the
against the head of an illam
Such, as far asI
or tarwad is binding against the junior members.
know, has been the law of Malabar unchallenged.
myself have never
absence of fraud or collusion, a decree

I

doubted that such was the law, and, in a recent
in which the parties were Namblidris, a Division
Court has expressly decided the point.
appeal

I

decree in

He

must, however, assume

Original Suit

For

case from

Tellicherry,

Bench of the High

the purposes of the present

that plaintiff

is not bound by the

656 of 1876.”

heard the appeal, therefore, on the footing that he was bound

to act according to the views he assumed to have been expressed by
the

High

Court, though

he considered those views erroneous.

In

appeal to this Court, we have to determine whether by the former
maintained,

and, as

re-trial, was under

was res judicata, as that contention

again
appears, the Court, in remanding the case for

some misunderstanding

as to the

is'

decree the question

it

status of the

family, having been led to suppose that the plaintiff was in the
The views of the Dis
position of .an ordinary Hindu co-parcener.
trict Judge, who has had great experience in Makzbar, are entitled,
But am unable to agree in the propo
absence

of fraud or collusion,
(1)

M.H.C.R.,

110.

a

sition that, in the

I

no doubt, to great respect.

2
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should he delegate the powers of management to a junior member, he
The junior members have a right to
may at any time resume them.

decree

against the

Visona'vs
v.
NLRA'YANA,
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head of an illam or tarwad is binding against the junior members.

Visuns'va
U.

There has grown up for some years past a notion that not merely

Njainm.

rights of property on the Western Coast and hereditary rights, but
also rules of procedure in the Courts, are to be governed by Malabar
law; and whereas, by the ordinary rules of procedure, a. man is not
another to which he was no

held to be bound by a decree against

party, in Malabar it has

come to be regarded

as the

law that

the

against him, whether
personally or as Karnavan, is ordinarily binding upon the rest of
the members of the tarwad.
When the objection is taken that
status of a Karnavan is such that adecree

this

fraud

be examined

is

of course,

the decree may

shown,

in its working,

it

But,

is,

tarwad, the answer
be set aside.

if

I

and fraud to the prejudice of the

if

this might lead to collusion

will

be

found to operate very unfairly.

Any Anandravan

desiring to question the justice of a decree for

to which he was not a party, must on this view
he
plaintiff and undertake the burden of proof, which,
had been originally made
party defendant to the suit, would have

if

which

rizing him

to sue

by the rules of procedure as autho

recognized

and be sued on behalf

of the tarwad,

cannot

footing the well recognized rules of proce
Further, the Courts
dure upon this head should be departed from.
since 1859 have been bound by statutory rules of procedure from
not open to them to deviate, and there
nothing that
which
proposition that

of 1859 or its successors

which authorizes

suit may be brought against

a

VIII
a

can see in Act

I

is

upon what

is

it

understand

the

Karnavan to bind

the family.

He

is

the Karnavan

?

simply that person of the family
of the family property in which he
vested for the time
interested equally with the other members
not
alienate
the
without
the consent
He
may
property
being.
What

is

decree

against

can come forward afterwards;

a

money or property, under which the entire
and the tarwad mined, and that such

and yet

contended

him, individually, either for
estate may be sold up

decree,

unless the members

and, with the burden of proof upon

them, show that the decree was obtained by fraud or collusion,

binding upon the whole

tacrwad.

is

that he may suffer

is

(express or implied) of the Anandravans,

it

is

is

in whom the management

a

_

and, unless the Karnavan holds

I

position

is

rested with the plaintiﬁ in that suit

;

a

a

become

a
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any authority for saying that such managers of property

Viscos'va

can, under the Civil Procedure Code, past or present, devolve these

Ninirsns.

serious consequences on the persons interested in that property ?

v

The rule

as to who are to be made defendants

clause 6, Section 26, of

Act

VIII

will

in

be found

of 1859.

Sections 28, 29, and 30 of the existing Procedure

Code contem

plate making all persons interested parties to the suit, either by
actual summons or by notice, leaving it to their option to defend

suit or not; and neither in Act

the

Procedure

existing
decree

of

1859 nor

the

there is an express provision

defendant.

in

the

can any person be made liable under a

In

against whom the decree has not been passed.

of the State,
made

Code

VIII

In

the

case

the case

an oﬂicer is

whereby

of a corporation

(which is
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deemed to be a person) the suit is against the corporation (Section
When there is special authority in a company to sue. or
435).

in the name of an ei'ﬁcer, that ofﬁcer may be sued and the
company will be bound by the decree, but, in other cases, every

be sued

member of the company must be served.

Similarly, every member of a partnership

_

must be made a defen

dant.

In

the case of trustees, executors, and administrators

(Section
the
in
a
between
rules,
are
contention
there
whereby
special
437)
interested and a third person, the trustee,
persons beneﬁcially
executor, and administrator

shall ordinarily represent the persons

so interested.

A

tarwad is something in the nature of a corporation, but is not

kind of corporation contemplated in Section 435. A Nam
budri family, roughly speaking, only differs from an ordinary
Malabar tarwad in this—that it follows the law of descent through

the

sons.

The feature in both which distinguishes

them

from

the

ordinary Hindu joint

family as regards the enjoyment of the
property is that there is no partition without the consent of all the
members, and that the head of the family

is more distinctively

recognized as manager than the head of an ordinary

Hindu family.

Every member of the tarwad is interested in the joint property
and ought to be made a party or have notice under

Section 30, so

that he may have the option of coming in as a party in any suit,
the object of which is to affect the property.

Explanation

5 of

Section 13, Civil Procedure Code, has been sometimes regarded

as

17.
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Visvns'va
v.
NXnXYANA.

authorizing

[VOL- VI.

from the usual procedure and as making a

a departure

decree binding on a person not a party, where the person, who was
actually the party defendant, was jointly interested with him in

of the suit and

the subject-matter

Hasir Gazi v.

Sonamonee

and the explanation

does

suit

bond

ﬁdc;

but

Dassectl) is an authority the other way
not seem to me to refer to bond ﬁde

ddences but bond ﬁde claims.

Varanakot

dqfendcd the

In

Varanakot

Nrirliyanan

N (irdyanan

the plaintiff

Nambziri(2)
footing that the defence of his brother

Nambu’riv.

sued

on the

in the former suit had

left it to be assumed that he did not dispute that
he was bound by the decree, if the conduct of his brother was not
shown to have been collusive.
The District Judge in appeal found
been collusive and

that there was no proof of collusion, and plaintiff’s case necessarily

It

failed.

was found, also, in that case that the plaintiff had been

in the former suit, and, though not formally,
a party.
The Munsif stated, in the ﬁrst trial of
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assisting his brother
was substantially

the present suit, that the plaintiff had been seen by him assisting

his brother

in the former

suit.

This, however, is not evidence

which may be mis
There was no ﬁnding to this effect by the District Judge.

and is necessarily founded upon a recollection
taken.

In

the present suit also, the plaintiff does not proceed upon the

ground that the former suit was collusive, in which case, unless he
He stands upon his
showed fraud or collusion, the suit must fail.
right as yet unbound by any decree, and it appears to me that he
is not bound by the former decree to which he was not either for

party, and that the remand order
Mr. Wig/ram has found that the property was

mally or substantially

a

was

the
right, and, as
was
not
a
the
illam,
and
plaintiff
of
the
party
plaintiff’s
property
to the former suit, he was not bound by the decree, and that he is
entitled to the decree the Judge has now giVeu him, and that this

appeal should be dismissed With costs.

KERNAN,

J .—-The

plaintiff,

Ndmiyanan

Namlnidri,

a South

Malabar Bréhman, ﬁled the Original Suit 1%. 838 of 1878 in the
Court of the District Mi'insif of Pdlgdt against the two defendants
to recover possession of certain properties numbered in the plaint
1 and 2 0n the ground that they belonged to him as part of his
Vadaskm-i illam,

(1) 1.1.3.,

and that they were wrongly taken possession of

6 031,31.

(2)

I.L.R.,

2

ma,

328.

VOL.
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by the defendants

under

a decree

127

in Suit

by them

obtained

0.

N0. 656 of 1876.

NXR‘YANA.

The defendants, in their written statement, denied that Nos.

1

and 2 belonged to plaintiff’s Vadusll-eri illam.

The plaintiif claimed the possession of other lands 3 to 7, but it
is not necessary now to refer further to them, as defendants did not
claim them, and plaintiff has got a decree for possession of them,
and from that part of the decree there is no appeal.
“ Whether the lands were in
One issue alone was framed, viz.,
possession of the plaintiff up to the 5th of

Suit No. 656 of 1876
The Mi'insif made

?

”

a decree

gave plaintiff
1

1878 on his own

in

on the 17th day of September 1879,

a decree

for the possession of certain

and 2.

On appeal, the District Judge held that the decree in Suit 656
of 1876 decided that plaintiff was not entitled to Nos- 1 and 2 or
any part of them.

In that

suit (656 of 1876) the defendants here were plaintiffs and
the elder brother of the present plaintiff was a defendant.
In that

suit the plaintiffs, alleging they were jenmis of Nos. 1 and 2, sued
to redeem a mortgage granted of those properties for Rupees 400.
The plaintiff’s brother,
defence that Nos.

1

defendant

in Suit 656 of 1876,

set

up the

and 2 were the jenm of his Vadaslwn' illam.

There was a decree made for redemption, thus establishing the
title of the plaintiffs in that suit, and negativing the title set up
by the defendant (plaintiff’s brother).
1876 was ﬁnal.

The decree in Suit 656 of

A. second appeal (No. 408) was ﬁled by the plaintiff in this suit,
and, on the argument, it was contended that the plaintiff was not
and as he claimed to be

Hindu

a

bound by the decree of Suit 656 of 1876, as he was not a party to

it,

law, with his brother.

co-parcener, according to the ordinary

It

appeared to Mr. Justice Forbes

and myself that the Mﬁnsif had held the plaintiﬁ bound by the
decree in Suit 656 of 1876, because he was alleged to have been
aware of that suit and assisted his brother
defence and that the District Judge

in the conduct of the

did not

set out how

that the decree in Suit 656 of 1876 bound the plaintiff.
We therefore directed the

case to be

re-tried.
19

it
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parts of Nos.

April

they were in possession of the defendants

account, or whether

and thereby

V‘sunﬁva

was

'Va'slmﬁvs
U.

Nias'rass.
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This District Munsif has now found the issue against the plain
tiff and dismissed the suit

as regards Nos. 1 and 2.

On appeal to the District Judge, he considered that, under the
the suit, it was not open to him to decide whe

order remanding

against his
The Mﬁnsif did not take this

ther the plaintiff in this suit was bound by the decree
elder brother in Suit 656 of 1876.
view

of our order, and

We

did not intend to decide

What we decided was that, in the

question.

to show that the plaintiff and his brother
the

ordinary Hindu law

absence

so

wide

a

of anything

were not governed

by

of co-parceners, there was nothing on the

record to lead us to conclude that the plaintiff was so bound.

On the ﬁrst hearing, it was not contended that the plaintiff’s
brother was Kamavan of the tarwad, or that the plaintiff was in
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consequence bound by the decree.

Although the Judge did not decide this question, he has stated
in his judgment, for the information of the Court, what his view of
the rights of the plaintiff would be, treating

the parties as bound

by Makatayam law, and his view is that the plaintiff is bound by
the decree as the Kamavan, his brother, was a defendant in that
suit.

by the

The Judge, however, assuming that plaintiff was not bound
decree of Suit 656 of 1876, has come to the conclusion that

.the'decree made in Suit 656 of 1876 was erroneous and

made

for the plaintiff for possession of Nos. 1 and 2 and 3 to 7.
From that judgment the present second appeal has been brought
a decree

on the ground that the plaintiff’s brother represented the illam in

Suit 656 of 1876 and that plaintiff was bound by the

decree

made

The point in dispute, the defendants contend, depends

upon

in that suit.
the plaintiff’s elder brother

whether

sufficiently

represented

the

plaintiff in Suit 656 of 1876 so that the decree in that suit binds
The defendants, however, did not raise this question
the plaintiff.
in their written statement.

They alleged that plaintiff was the

adopted heir of the Perindalakai illam, and that, such being the
case, the

plaintiff had no right to

illam and that Nos.

sue on behalf

session on his own account up to the 5th
lands

of the

Vadashen'

and 2 were not purchased

by plaintiff’s
The only issue Was—-“ Whether the plaintiff was in pos

illam.

1

1

April

1878 or whether the

and 2 were in the possession of the defendants in Suit 656

of 1876 P”
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Though the Munsif found against the plaintiff as to the title, he
did not ﬁnd as to possession. But the District Judge has found
that there was a sale of Nos.

1 and 2 by defendants’ illam to plain
in
and that the plaintiff and his
1852-3,
(Wldas/zci'IT)
brother were in possession under that sale when Suit 656 of 1876

illam

titf’s

was brought.

This decision appears to me to dispose of the only question raised
between the parties on the record.
The defendants do not raise
any objection to this suit on the ground
the Karnavan of his illam or that,

that

if his illam

the plaintiff is not
has title, he is not

There was not raised by the plaintiff
argued at the Bar that plaintiff is not

entitled to maintain the suit.
on the record the question

by Makatayam law, but is governed by the ordinary
Hindu law. He made no such case in his plaint, and such con

governed

his

But if it

in the plaint.

status

given by the plaintiff, of

was open to him to do so, he has

On his own state
given no proof on the subject in point of fact.
ment, he is a member of a Nambﬁdri Brahman illam in Malabar,
and primd facie he is governed
the ordinary Hindu law.

I fully

by the Malabar law, and not by

assent to the proposition

are sought

that all persons, whose interests

to be prejudicially affected by a suit, should be par

But

ties to it.

there are exceptions to that rule when such inter

ests are considered to be sufﬁciently
parties

to

suit.

Whether the

represented and protected
of

case

a

Malabar

by

tarwad,

of the tarwad, is within any exception to the rule

is,

the
represented by the Karnavan alone, in a suit to affect the interest
on the view

in this suit.

I

take of the record, not necessary to be determined

The

case Varanakot Na’rziyanan

Nambu'ri v. Varanakot

Neirdyanan

is

distinguishable from this case, as pointed out by
Namburaiﬂ)
Laws,
and may stand as a decision on the facts of
Justice
Mr.
that case, relating to the plaintiff and his Karnavan and the rest

Act

under Section

X

13,

Explana

of 1877 to that suit and of the necessity for notice

30.

(1)

I.L.R.,

2

and,

328.

and

2.

tled, on the ﬁnding, to a decree for Nos.

1

have felt some difﬁculty in holding that the plaintiff

enti

The ﬁnding

is

of

is

5,

of the family irrespective of the application of Section
tion

I
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Nins'rsiu.
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that the property was sold to plaintiff’s illam and that plaintiff

If

and his brother were in possession.

plaintiff obtains a decree,
then his brother, the defendant in, Suit No. 656 of 1876, may
perhaps participate in the property, which in that suit it was held
he was not entitled to as against the defendants, and further,
this suit is on behalf

practically,

of plaintiff’s brother as

well

as

on his own behalf.

Again, the ﬁnding is not in the terms of the issue, viz.,
”
“ Whether
plaintiff was in possession on his own account?
”
in the issue were not
However, the words “ on his own- account
intended

to raise any

whether

question

the

plaintiff

was

in

illam and not on his private account,
the plaintiff was in

possession on behalf of his

but were used to raise the question whether
possession claiming under

The ﬁnding

the

in Suit 656 of 1876.

defendants
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title of plaintiff’s illam is clear, and the
merits of the suit being with the plaintiff,
do not think that we
as to the

I

can legally do otherwise than give effect to that title.

I would

dismiss the appeal with costs.

APPELLATE CIVIL.
Before

Sir

Charles A. Turner,

KL, Chief Justice,

and

M'uttusdmi Ayyar.

VENKATAMMAL

1882.
September 25.
November 16.

Mr. Justice
‘

APPELLANT,

(PLAINTIFF),
and

ANDYAPPA CHETTI
Hindu'

Law—Right

of grandmother

calling the estate—Right

Although according

AND ornaas

to maintenance

Rasrormrsrrrs.’7

in competition

with mortgages

of residence secured on sale of house by mortgagee.

to the MitAkshara a mother may,

is being wasted or her maintenance

is not duly provided

a portion of the estate, yet she cannot
tenance cannot affect

(Dmsnm'rs),

a mortgage

on partition, or

if the

estate

for, claim an assignment

of

call for partition, and her right to main

of the estate created before

any portion has been

‘ Appeal 46 of 1882 against the decree of T. Ganapathi Ayyar, Subordinate
Judge of Madura (East), dated 18th February 1882.

MADRAS SERIES.
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assigned

to her, except that,

and is sold in execution

if

the house she resides

of a decree upon the mortgage,

131
in is subject to the mortgage
the house must be sold subject

to her right.

case

was the widow

of Andz'appa Chetli,

whose estate was inherited by his son

after his death by his son the ﬁrst defendant.

Krishnade

and

The other defen

dants were mortgagees who had obtained decrees against Krishna
sdmi and the ﬁrst defendant

and

in

execution had attached

the

property mentioned in the plaint, upon which the plaintiff inter
vened and brought this suit to_establish any claim she had to the
property attached.
The claim was for half of the property mentioned in the plaint
which had been mortgaged to the defendants 2 to 4, and in the
alternative

to secure her maintenance

from the said property.

It
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was alleged also that plaintiff had no house but the one mentioned
in the plaint to reside in.

The material portion of the judgment of the Subordinate

Judge

was as follows :—
The points involved in the ﬁrst issue are, whether the plaintiff is
entitled to claim a share or half-share in the plaint-properties under the
Hindu Law in force in Southern. India ,- whether her right to such a
share is enforceable against the creditors of her deceased

son or her

only grandson; and whether she can claim partition as a matter of
For the position that the plaintiff is entitled to a half-share,
right.
her pleader relies, as the authorities of the Had/ms School, on Mitak
shara,

Ch.

Burnell’s

1,

Section

translation,

Mr. Burnell, p.
end T. Foulkos,
Goldpalzandra

Book, p. 397); Varadaraja, Mr._
7, (Stoka’
pp. 9 and 10; Madhav'iya, also translated by

15, Section 22;

Sarasvati Vilasa, translated by Rever

Sections 100 to 118; Viramitrodaya,

Sa'rkar

Sziatri, p.

in

Ste/oes’

translated by

79; and Smriti Chandrika,

51, Kristnasawmy Iyer’a translation.

of Yzijﬁavalkya

All

pp. 29 to

these authorities quote the text“

Hindi). Law, and it is only directory.

The

question of a distribution during the life-time of a father not arising in
this case, the text with which we have to do is “ of heirs separating
after the deeoase of the father, the mother shall take a share equal to
that of a son, provided no separate property had been given to her.
But if any had been received by her, she is entitled to half a share, as

will be explained.”
India at the present
any and,

unit
0

Axons-rm.

Tun plaintiff in this
deceased,

Vxxnr

if

this to be the law prevalent in Southern

so, to what restriction.

this connection

it is subject to
The questions for consideration in

date, we have to consider whether

are, whether

a mother can claim a share

where no

Vnmu'r
Amuir.
0.
AN DYAPP A.

division

[von VI
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takes place; whether she can ask for a division when there

is

an only son or grandson ; and whether she can claim division as a matter
of right according to the text of Yay'ﬁavalkya above quoted.
The
”
requisites are the existence of “ heirs and their separation after their
father’s death.
“Heirs” mean more than one heir or son and “ separa
”
tion
If there be only one heir and no
separation after division.
separation,

I think the text does

not allow the mother to claim a share.

The following authorities seem to support the view.
“The text shows
the
the
mother
to
a
share
in
case
right
a.
only
partition is made, but not
of
her right to demand

a

The latter right does not exist, and it

partition.

Would therefore seem that in the case in question where there is only
one son, she cannot ask for a division.”
To a question “ Can a son and

his mother divide the family property between themselves? ” the answer
returned was, “ The Szistra declares that if sons, after the death of
their father, should divide their property, a share of it equal to that
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which is taken by each of the sons should be allotted to their mother”—
Weat and Bzihler, 2nd edition, pp. 391 and 392 (Edition 1, vol. 2, p. 30).
“ The
passage quoted by the Séstri under authority 2 prescribes that
the mother should receive a son’s share, if after the father’s death the
sons divide

the estate.

Where no division

receives a suitable maintenance only "—Jln'd,

takes place,
page 97.

the mother

“A woman

who

has had one son only never can be entitled to a share of his estate,
because there is not anybody with whom
that_one

son shall die leaving

it

is to be partitioned,

sons who divide

the estate,

but if

then the

mother of that only son will share with her grandsons "—Hamagkten’s

Hindti Law, page

54, edition of

The passage relied on by the

1824.

plaintiff’s pleader in page 51, Section 26 of the same work, is this :—
“ The widow is entitled to share upon partition made among her own
”
and it implies that she is entitled to a
sons or their descendants only
share only upon partition

and not otherwise.

\Vhether

a mother

can claim division as amatter of right is the third of the questions
The text allows her a share, but whether _she can.
raised above.
demand it as a matter of right is the question. A demand as a matter
of right pro-supposes a right to claim a share in the heritage.
But

I think.

“

in

all the three schools
women have not the right to divide heritage, they have the right to
take a. share
Sarasvati Vilésa, Section 117, p. 24. “Wives, mothers,
grandmothers, sisters, &c., the female members of a united family,
that right is denied to her,

Though

"-

are still not invested with any
on partition,
entitled to shares
This disability rests on
power to demand alpartition of the estate.
are regarded as heirs
a
united
family
alone
in
males
that
the principle

with rights untransferable

to females.

The source

of the right

of

VOL.
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certain provision, which otherwise might fail "— West and Billller, page
“ Although the mother is disentitled to a partition of the herit
306.
in the same, yet since she possesses an
interest in the partible wealth by reason of her being the widow of the
deceased father, Ydj/Eavalkya and others must be understood to have
age from want of property

permitted her, in compromise of such interest, to take wealth sufﬁcient
for her needs and by way of a portion ”-—Smriti Chandrika, p. 51.

This work

carefully

the words Daya and Amgam,

deﬁnes

meaning

Portion is the word used in the case of a
mother. In Section 402 of his work on Hindu Law, Mr. Mayne adopts
the rule laid down in the Smriti Chandrika and observes thus in
and portion.

heritage,

Section 403 :—“

If

the father dies leaving male issue and also a widow,
who is the mother of such issue, she is only entitled to maintenance

It is
and she can never herself require a partition."
clear from the authorities noticed, whether the plaintiff is entitled to
until partition,
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one-half or to only a smaller share, she cannot claim it since no division
has taken place, that she cannot ask for a division when there is an
only son or an only grandson, as in this case, and that she cannot
claim it as a matter of right, much less can she claim it of her son’s
The mere attachment of the property by them is not,
a partition as to entitle the plaintiff to claim a share.
such
think,
creditors.

Authorities

belonging

to the Bombay and the Bengal

also cited by the plaintiff’s

pleader.

ing them, because the issue
force in Southern

India.

Nardz'n Sing v. Hanooman
v. Mahddev

Ndréyan.(3)

circumstances

being

conﬁnes

Some

But

I

I

Schools were

see no necessity

for notic

the law to the Hindﬁ Law in

decisions were also quotedz—Pursa'd

Sahay,(l) Bilaao v. Dina Natk,(2) Narbadabés'
But not one of them applies to this case, the

different.

The

ﬁrst issue must therefore be

decided against the plaintiff and it is accordingly decided.

Though
plaintiff,

a claim

for maintenance is introduced in this

she has not valued that claim, and

I entirely

I

therefore

case by the

decline to

fail to see that, in view to a
claim for her maintenance, the plaintiff can ask for a cancelment of the
order of attachment, and that a claim for a share in the property and
, a claim for maintenance can be blended together in the fashion they
have been in the plaint.
adjudicate upon it.

Moreover,

The contention of the fourth defendant that the plaintiff and ﬁrst
defendant

are

in collusion is well founded.

But for his defeat in

securing for himself one-half of the family property,
not have seen the light.
(1) 1.1.3.,

scat, m.

(2)

I.L.R.,3A11.,88.

stxn

to secure for them a

females to a share on partition is the necessity

(a)

this suit would

I.L.R., 5Bom.,99.

AIMAL

'

U.

Manna.
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Vann
summit.
I?
ANDYAPPA.

A decision

[VOL. VI.

on the ﬁrst issue is sufficient to dispose of this case.

The plaintiff appealed to the High Court.
Rdmasdmi Mudalyar for appellant.

-

Biligirz' Ayyangdr for respondent.

The Court (Turner, C.J., and Muttuscimi Ayyar,

J.)

delivered the

following
JUDGMENT :—The plaintiff is the widow of Andiappa C'Izetti who,

dying, was succeeded by his son Krishnasdmi

Cbctti, the father of

the ﬁrst defendant.

with the aid of such property as he had
inherited from his father, had large transactions in connection with
Kris/masdmi

Ckettz',

the Sivagunga zamindari, of which he was at one time a manager
and at another time a lessee
banker.

he also carried on the business of

a

seven are said to have been acquired

by the plaintiff’s husband,

In

the course of his business,

and six by Kris/masdmi
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:

Of the properties, which are the subject of this suit,

Krishnasdmi

Chetti.

the whole of the properties

Clzetti mortgaged

to the second defendant

mortgaged the property, No.

third defendant to secure

in suit

to secure a loan of Rs. 25,000: he also
1

in the schedule to the plaint, to

the

a loan of Rs. 15,000, and he mortgaged

all the properties in suit to the fourth defendant to secure a loan of
Rs. 15,000. On these mortgages, suits have been brought and
decrees obtained

;

and the decree-holders were proceeding to carry

out the orders for sale, when the plaintiff

instituted this suit,

praying that the execution of the order for sale might he stayed,
inasmuch as she, as the widow of Andiappa Chetti, is entitled to a
half-share

in his

estate

have been acquired, as

In the alternative

andin the properties which, since his
she averred, with the proceeds of his

death,
estate.

she asserted that she was entitled to maintenance;

and she also claimed to retain the accommodation she has hereto
fore enjoyed in the house No. 6.

For

these reasons, she contended

no sale could take place until, by an appropriation

of the property,

the rights claimed were secured to her.

There are, no doubt, texts which favor the right of a wife
mother to a portion

IV,

or

on partition (Vyavahara Mayukha, Chapter

15—19), and this right is recognized by
(Mitaksharé, Chapter 1, Section 7, §§ 1, 2); but, inas

Section 4, paras.

Wyizanészcara

much as this right does not arise, as in the case of coparceners,
from independent

partition.

ownership,

the wife or mother cannot call for
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being wasted, or

and punctually made for her maintenance,

she can establish

provision

is

that the ancestral fund

if

such an assignment,

is

the mother may demand

if

4,
§

is

in fact, an assignment by way of maintenance.
The portion
no partition,
Smriti Chandriké, Chapter
§8-—17. Where there

VBNKAT
amna'r.
U.

Axnvnrs.

not duly

in accordance with the

To

affect

does

not create

bond ﬁde purchaser,

lien on the

the right must

by contract or by decree and charged on

have been ascertained
speciﬁc property.

a

The more right to maintenance
family property.

a

position and wealth of the family.

In

took no

the case before us, the appellant

is

it

steps to secure a charge on the property before the mortgage
created, and

was

not shown that in their creation any fraud on the

She cannot resist the sales;
appellant’s right was contemplated.
but should more be realized than will discharge the mortgage debts,
however,

has heretofore

entitled

may be enforced against
to continue

the

surplus.

to reside in the house she

occupied, and, although this does not entitle

to resist the sale of

it,

is,

She

the house must be sold

her

to this

subject

right.
a

We vary
appellant

it

the decree

of the Court below by awarding to the
in other respects, we affirm

declaration to this effect;

and dismiss this appeal.

Appellant will pay her own

costs and

pay ﬁve-'sixths of the respondents’ costs in all Courts.

APPELLATE CIVIL.
Before

Mr. Justice

Mr. Justice letlusdmi

Kindersleg/ and

NATESA AYYAR

(PLAINTIFF),

Ayp/ar.

APPELIANT,

1882.
November

and

Rssrosnaur.*

Civil Procedure Code, 1877, Section 317, not applicabla u‘herc member
The provisions

who has bought bemimi for him,

of Section 317 of the Code

suit for partition brought by

of

his father, and a purchaser

Hindh family sues

of

(FIFTH DEFENDANT),

for partition.

Civil Procedure, 1877, are no bar to a

Hindﬁ son against his father and

a

VENKATRAMAYYAN

a
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her right to maintenance

certiﬁed purchaser

'

S.A. 383 of 1882, against the decree of F. H. Woodroffe, District Judge of North
Tanjore, modifying the decree of R. Viisudéva Ran, Subordinate Judge of Negapatam,
dated 14th December

1881.

20

2.
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Vassar
IXIXYYAN.
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of family property, who has bought benAmi for the father with family ﬁmds at a sale

in

execution

of a decree against the father.

THE plaintiff in this

case sued his father, the ﬁrst defendant,

and

nineteen others to recover his quarter share of the properties men,
tioned in the plaint, on the ground that the ﬁrst defendant
squandered the family property and allowed

had

the other defendants

to get possession of it by means of alienations

not binding upon

the plaintiff.

The ﬁfth defendant
in the plaint

claimed two parcels of the land mentioned

Court sale in

as certiﬁed purchaser thereof at a

exe

cution of a decree against the ﬁrst defendant.

The Subordinate
the ﬁfth defendant,

Judge found that this purchase was made by
with

the brother-in-law of the ﬁrst defendant,
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funds supplied by the ﬁrst defendant from the family purse ; held
that the ﬁfth defendant’s purchase was not protected by the provi
sions of Section 317 of the Code of Civil P/‘occdurc, 1877 ; and decreed
for the plaintiff so far as the ﬁfth defendant’s claim was concerned.
.
The ﬁfth defendant appealed to the District Court.
The District Judge held that as no speciﬁc fraud was charged
on the part of the ﬁfth defendant,

and as no case under the second

paragraph of Section 317 was alleged, and as

it

the sale resulted from the immoral conduct

of the ﬁrst defendant,

was not proved that

the certiﬁcate was valid as against the plaintiff.

The plaintiff appealed to the High Court on the ground that the
Judge had misconstrued Section 317 of the Civil Procedure Code.

Mr. Norton for
v.

Gan-ash

the appellant

referred to Bod/1

Sing Doodkoon'a

Chunder Sen,(1) Mussamnt Gosmz'ah v.

sain,(2) and

Jam

Soondarcc

chec v.

Tuﬂ'uzzul

Hos

Oopel Moncc Dossein,(3) and

contended that the case was on all fours with the ﬁrst case.
Bala'jz' Rdu for respondent referred to B/zdiska'nkm'

Narbenim

v.

Harri Vallablz.(4)

The Judgment of the Court (Kindersley and Muttusrimi

JJ .) was delivered by
KINDERSLEY, J .—The

Ayyar,

plaintiff is the son of the ﬁrst defendant.

A suit (No. 57 of 1865 on the ﬁle of the Subordinate Court of Tran
quebar) was brought against the ﬁrst defendant by the widow of
his

deceased
(1) 12
(a) 14

son for her maintenance,
B.L.R., 317.
W.R., 111.

and in execution

(2) 4 B.L.R., appendix 32.
(4) 1 Bo.H.C.R., 20.

of

the

MADRAS SERIES.
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against the ﬁrst defendant,

lands form

ing part of items 15 and 16 in the plaint were brought to sale
The case for the plaintiﬁ
and purchased by the ﬁfth defendant.
against the ﬁfth defendant

ﬁrst defendant,

was that he purchased

who, as the manager

furnished the ﬁfth defendant

joint family funds.

with the purchase money

The District Judge

as against the ﬁfth defendant

bcndmi

for the

of the family, improperly
out of

has dismissed the suit

on the ground that

the suit was

prohibited by the Code of Civil Procedure, Section 317. The ﬁrst
part of that section which the District Judge relied upon enacted
that “ no suit shall be maintained against the certiﬁed purchaser
on the ground that the purchase was made on behalf of any other
person, or on behalf of some one through whom such other person

In the case Bod/a Sing Doodkooria v. szesk Chmzder Sen,(1) to
which we have been referred, it was pointed out by the Judicial
Committee

of the Privy Council that the section of the old Code
which corresponds with Section 317 of the

of Civil Procedure

present Code, was intended
chases in execution

of

to check the practice of bemimi pur

decrees,

members of a joint Hindu

and did not affect the rights of

family, who, by operation

of law, and

not by virtue of any private agreement or understanding, are
entitled to treat as their common property an acquisition, however
made, by a member of the family in his sole name, if made by the
use of the family funds.

In

the present case, the ostensible purchaser was not a member

of the plaintiff’s family, but much of the argument of the Judicial
The object of the enactment is to discourage
Committee applies.
for the purchase of property at a Court sale in the
This object is effected by prohibiting any suit
name of another.

agreements

for the purpose of enforcing such agreement against the certiﬁed
But the present suit has been brought against the
purchaser.

as an

made in fraud of his rights as

it

not to enforce the agreement, but to set

illegal transaction

a

whose object

is,

ﬁfth defendant by one who was no party to the agreement, and
aside

member

We are of
of the family to whom the purchase money belonged.
to
section
intention
of
the
317th
the
was
not
that
opinion
it
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claims.”

(1) 12

B.L.B.,

:17.
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prohibit a suit of this kind.

Nun'ss
IF.

stva'r

sisu'vvn'.

[VOL.

VI.

of the 317th

On this construction

section of the Code of Civil Procedure, we must set aside the decree
of the District Court, and remand the appeal to that Court for
on its merits.

adjudication

The

of this second appeal will abide and follow the result.

costs

APPELLATE CIVIL.
Before Sir Charles

A.

Mr. Justice
1882.
December

SHORT

THOMAS

KL, Chief Justice,

Muttusémi

omns

AND

8.

and

Ayyar.

(Rssrounsm's),

Parrrromans,

and

JANE PICKERING
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Turner,

(PETITIONEB), Russorrnm.*

Civil Procedure Code, 1877, Section {SM—Management
by servant

A

servant

appointed

for prior

arrears

of a ﬁrm, the business

under Section

of business by receiver—Chin
of wages on assets ofﬁrm.

of which is being managed

503 of the Code of Civil Procedure,

by a receiver

1877, has no preferential

claim over the attaching creditor on the assets of the ﬁrm for wages due before the
appointment

Tms

of the receiver.

was an application

to the

High Court

under

Section

622

of Civil Procedure to revise an order of the Judicial
Commissioner of the Nélgiris directing a. receiver (appointed under
Section 503 of the Code to manage the business of Yodor and 00.,

of the

Code

a milliner’s shop, attached in execution of decrees obtained by the
and others) to pay to the respondent as a. ﬁrst charge
upon the outstandings to be realized by the receiver the sum of

petitioners

Rs. 598-14-1.

This sum represented the respondent’s claim for
wages due to her from the ﬁrm both before and after the appoint
ment of the receiver, for compensation for dismissal without due
notice by the receiver, and for monies due for monies paid by her
to employés of the ﬁrm during the receivership.

The ground on which the petition was based was that the Court
to the respondent of the

had no jurisdiction to order payment
sums claimed

as

arrears of wages,

compensation

for dismissal

without notice, and for monies paid by her on account of the ﬁrm.
" C.R.P. 160 of 1882.

MADRAS snares.
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Mr. Grant for petitioners contended that the respondent was
not entitled to have her claim liquidated in preference to the
creditors, and that the Civil Procedure

did not authorize the

of the Judicial Commissioner.

proceedings

Mr.

Code

Wedderburn for respondent.

The Code authorizes the receiver to manage the business and
The receiver
and dismiss and pay servants.

therefore to employ

if

was bound, as manager, to compensate the respondent

he dis

pensed with her services without due notice, and also to pay her
all sums properly spent by her in the course of her employment

In allowing

for the ﬁrm.
receiver

was appointed,

analogy of a

the

the claim for wages due before

Judicial

case in re Sylhet and Oachar Tea Company

Limited (1)
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(see also in re Seobsauyor Tea Company Limited).(2)
The same preferential right over creditors is recognized

and 12 Victoria,

11

insolvency,

administering estates of

deceased

the

followed the

Commissioner

in

Chapter 21, Section 46, and in
persons, Section 281, Act X of

1865.

The Court (Turner, C.J., and illuttuscimi Ayg/m',

J.)

delivered

the following
JUDGMENT :—-Therc is no provision in the Procedure Code
authorizing the Court to allow a lien for wages on the assets of a

judgment-debtor.

We are, therefore, reluctantly compelled to vary the order of
Judicial, Commissioner as regards Rs. 317-9-1, wages due before
'

the appointment
aﬂirm it.

of the receiver; but, in other respects, we shall
-

The receiver at ﬁrst accepted the services of the respondent and
She is entitled to
did not vary the terms of her engagement.
receive in

full

out of the estate the wages earned by her and the

bonus to which she
dismissal.

She

becamc entitled by reason of her summary

is also entitled to be paid the sums expended by

her in carrying on the business under the receiver.
The order will be varied accordingly, and each.party will pay
his and her costs of this application.
(1) 2

Ind. Jun,

180.

~.

(2) 2 Ind. _Jur.,

N.S.,

251.

—-—:-~---———---—
2].

SHORT
v.
PICKEIUNG

no

[VOL. VI.
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APPELLATE CIVIL.
Mr. Justice

liq/ore

Innos, Qﬂiciating Chiquusticc,

and

Mr.

J

"slice

Muttusdmi Ayyar.

MARAKAR

188;,~

(Dnrnxmurs), APPELmNTs,

AND omens

February 8

and

1,’

August.
September

6.

——---~--

MUNHORULI PARAMESVVARAN NAMBI'TDRI (PLAIN
TIFF), RESPONDENT)

Ka'nam

af

of

of

Suit [0 utﬂm-r ('OIllraCtv;0-,‘rummage—Decree ronditioual on paying ofyrior mortgage
jurisdiction—Ma{abar law—He'lkéuamddr, riyht
suitfor purpose

—.\'Irlm~c

tenure, right to make further advances, not an incident of.

if

redemption, and,

as e redemption suit, would

regarded

a

be cognizablc by a Court

The holder of

a

of subordinate jurisdiction.
mélkﬁnam

the hind from the kinam-holder

may recover

cxpiry of the term of the kdnem on payment

after the

of the sum advanced by the latter and

The jenmi
advances

Tms

is

of the value of improvements.
not bound to give the kénam-holder the option of making further

before deinising to another tenant on klmam.

a

suit brought in the Court of the Subordinate Judge
of South Malabar to recover possession of ten parcels of land from
was

kénam demise
The plaintiff in 1878 obtained
from the defendants
to 3,the ui'élars of Eravz' Malayalam devaswam.
8,

5,

The defendants

4,

1

a.

the defendants.

and

1-5

who contested the suit denied the
a

plaintiff’s right to eject them, as they were in possession under
kénam demise from the deveswam obtained in 1848, and claimed

Rs. 6,000 for improvements.
The Subordinate Judge decreed for plaintiff on poyment by
him of the kénam amount due to these defendants, Rs. 142-13-9,
and of the value of the improvements,
z'm‘er alz'a,

Rs. 1,467-6-2.

appealed to the District Court on the grounds,

that'the plaintiff was

a

The defendants

mélkéinnmdér

and could not

to eject, and that the suit was properly a suit for redemption

sue

and

eognizable by the Mﬁnsif’s Court.
of

SA. 752 of 1881 against the decree of H. Wigram, Ofﬁciating District Judge
South Malabar, conﬁrming the decree of C. Héméchandra Ayyar, Subordinate udgc
of South Malabar at Calicut, dated 9th July 1881.

J

“
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a

it

a

a

prior
A suit brought by
kénam-holder against the jenmi and the holders of
kémnm in possession to recover possession of the lands may be properly treated, for
decree for
results in
suit for land, although
the purpose of jurisdiction, as
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The District Judge held that a mélkanam might be treated as an
assignment of the equity of redemption, and that the holder thereof
might eject prior kanam-holders provided twelve years had elapsed
from the date of their kénam, and that the plaintiff was entitled to
frame his suit as a suit for recovery of possession with mesne
The appeal was dismissed.

proﬁts.

The

defendants

am'ieaied

High Court

to the

‘

‘

grounds.

upon

similar

Sankara” Na'yar for appellants.

Mr.

SllP])/I(II'([ and Sanka-m Jlomm for respondent.
The Court (IHHES, Officiating C.J., and Mulhma'mi

111/yaw,

J.)

made the following
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ORDER :—Two grounds of appeal were urged—ﬁrst, that the
Subordinate Court had no jurisdiction to try the suit which, it was
contended, is one to redeem, and the Full Bench ruling of this

Court in Second Appeal 201 of 1878(1) was referred to in sup
The plaintiff has a kanam demise from ﬁrst,
port of this position.
second, and third defendants and sues not to redeem, but to enforce
the contract made by ﬁrst, second, and third defendants with him.

He

asks that they may be required to redeem the fourth and other

defendants and give over possession to him as they contracted to do.

Thus viewed, the suit is not

rightly

valued

for

the Subordinate

a

suit to redeem, and we think it was

tu'isdiction

J 11de.

and

was properly entertained

by

The second ground urged was that the
could not, under the usage of

ﬁrst, second, and third defendants

Malabar, create a mélkénam without offering the existing kanam
holder the option of making the further advance in consideration
of which it was contemplated to create the mélkanam.
The fourth defendant

appears to have raised this contention

in

his written statement, and we think it should have been tried.

We shall
Judge :—

refer. the

following

issue

for trial

by the District

Whether by the usage of Malabar, the ﬁrst, second, and third
defendants were disentitled to grant plaintiff a mélkénam without
offering fourth defendant the option of making a further advance

in

consideration

of a renewal of the kanani.

a

as

(1)

s” I.L.R.,

a

a Mad., 2ss.

a

MAMRAR
PM,
\\'.\RAN.
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In

MARAK Au
1:.

Panama's

compliance with the above order,

[VOL. VI.

the District

Judge

submit

ted the following

anme

WARAN .

:—No

evidence

was adduced by the parties as to the custom,

and it only remains to deal with it on the authorities.
be almost said to be concluded by authority.

The question may

Pramotan Tupen Nazrzbztllrzpdd v. Madatil Rdmen(1) the High Court
(Fran: and Holloway,
.) held that the ﬁrst mortgagee had a right to

In

JJ

hold for twelve years, but they tacitly admitted that the second mort

In
pay him off after that period.
Scotland, C.J., and Frere,

gagee might

J

lalcandan Nambaidn'(2)

case of an otti tenure,

Ali
.,

Husain v. Nil

held that in the

it was well settled law that the ﬁrst mortgagee

was entitled to the option of making any further advance required
That decision was based on Padz'njore Kovilagato 4 Valia

by the jenmi.

Tamburatti v. Konduveﬁti Kadiaragata.(3)
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Nothing was then said, and in none of the Sadr decisions was
ever suggested that the right to make further advances was also

it
an

incident of a kanam tenure.
in Kunhamu v. Késhavan

Recently
(Turner,

C.J.,

support

a kanamkar’s

and Kinderslay,

J.)

claim to

advances.

Nambaidn'(4)

the privilege

of

on the other side, as far as

Pm'dal Kidavu v. Par/cal

High

Court

held that there is no authority

,

The only authorities

the

making

I know,

to

further

are—

Kidavu(5) in which the High Court
accepted the law as laid down by the

L/abiclrzm-i

C.J.,

J

and Phillips,
Amin
The only real value of that deci
Principal Sadr
(Mr. Perez'ra).
sion is that the Nayar Vakil who appeared for the appellant does not
seem to have disPuted the Principal Sadr Amin’s law.
A suggestion made by the High Court (Scotland, C.J., and Collett,
“
J.) in S.A. 474 of 1868 (not reported). The judgment says : though
it may be a fact that the period of twelve years of the defendant’s
(Scotland,

kanam demise has now expired, yet he may have a perfect defence
the merits to a suit now by a mélkanamdar

on

as plaintiﬂ‘ seeking to

eject him.”

In

paragraph 69 of Mr. Stronge’s report on Affairs in

25th September 1852 (Correspondence on

leabar,

Moplah Outrages, vol.

dated

I,

p

470) is the following passage :—
“ It is obviously highly essential that the tenants should not be dis
turbed from possession arbitrarily and at unduly short periods, and
M.H.C.R., 296.
M.S.D., 1860, p. 249.
1M.H.C.R.,13.

(1) 1
(a)
(a)

(2) 1111.11.03, ass.
(4) I.L.R., a Mad, 246.
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he should have paid

14-3

a

that

if

the recognized rule

is,
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ﬁne for his lease,

a

if

it

should endure for twelve years, under certain reservations, as when
the landlord,
dies, when he should renew with his succes

stt,

;

is

it

it

sor; or when the landlord requires more money on the land and the
or when
and
tenant will not provide
obtainable from another

I

The meaning of this

take to be that, as

a

rents are not paid.”
general rule, there was

an implied covenant in every kanam for quiet enjoyment for twelve
of the term might occur from one of three

years, but that forfeiture

Death of the grantor,

a

((1.)

if

causes

sts.

(6.) Refusal to make further advances
the term.

during the pendency of

I

after the expiry of his term.
The origin of the mélkanam was,

ancient days the kﬁnam was simply a lease for three to six
year’s rental paid in advance, and at the end of the term

years, with

a

In

believe, as follows :—

ﬁxed on, the rent was re-adjusted by mediators.

This

system

gra

dually developed into what was practically a ﬁxity of tenure at a low
rent, and the practice sprang up of levying a second year’s rental by

As long as there
good feeling between the landlord and his tenant, there were no
Gov
disputes. But in process of time, what with the imposition of
way of ﬁne or premium at the end of twelve years.

a

was

a

a

ernment tax on the land,
general advance in the cost of living, and
the assertion by the tenant of greater independence, the relations of
landlord and tenant were changed; The landlord was perhaps in diffi
culties or was avaricious, and he began to look about for persons who
either from motiVes of private animosity or simply from land-hunger
were willing to advance
substantial sum for the privilege of cultivat
ing the land. Such persons were easily found, and the old tenant
a
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is

(0.) Non-payment of rent.
here said about the right of the kanamdar to hold over

Nothing

found himself

evicted

when perhaps he had only had possession

two or three years from the date of his last renewal.

for

The Courts when

called on to decide between landlord and tenant at ﬁrst introduced the
rule that the tenant ought to have the option of making further
advances, and ﬁnally settled the matter by holding that the tenant was
entitled to tivelve years’ quiet enjoyment.
The effect of the second

rule was,

ﬁrst which was at the best an illusory
enter a ﬁctitious

in my opinion, to abrogate the
remedy. The landlord might

sum in the mélkanam-deed which

the ﬁrst tenant

must at once refuse to pay and the ﬁrst tenant’s right was determined.

MARAKAE
17.

l’mimis.
“anus.
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When the twelve years' rule

Manlmm

try, we hear nothing

Pmi'xﬁy

twelve years.

The

the settled law of the coun

more of the right to make further advances.

the kanam is treated as a mortgage redeemable

Thenceforward

“'ARAN-

became

[VOL. VI.

after

7

case of -an

That was always a mortgage

otti was diﬁerent.

for a substantial sum, and generally nothing was left to the mortgagor
but the bare equity of redemption.

If he wished

‘

to sell this, he was bound to offer

in preference to a stranger.

In

it

to his mortgagee

right of

fact it was rather the

pre

emption than the right to make further advances which resided in the
otti mortgagee.

If the kanam is to be treated as a usufructuary mortgage (and
after a current of decisions for thirty years, it is too late to revert to
the primitive

tenure), it seems

to me that it is in accordance with

No

one

in Malabar disputes that he can

do the former, and the greater

power seems to me to include the less.

_

The mélkanam cannot of course take effect so as to pass possession
of the land

till

the end of the ﬁrst term.

Until ﬁxity of tenure is secured by the Legislature to the ﬁrst
kanam tenant, the rule which the kanamdar contends for is practically
The jenmi may turn him out after twelve years and re-grant

useless.

So that it really amounts to this :—
Shall the redemption suit be .carried on in the name of the original

to another.

is,

mortgagor or in the name of the second mortgagee?
that by the usage of Malabar,
My ﬁnding on the issue referred
ﬁrst, second, and third defendants were not disentitled to grant plain
tiﬂ'

mélkzinam without offering fourth defendant the option of making

further advances

in consideration of

a renewal.

Upon the return of this ﬁnding the Court delivered the following
:—At the hearing of the second appeal, which was

JUDGMENT

on the 8th February of this year, we were not aware and were not

allowed to make further advances before the jenmi

I.L.R.,

a

demise the land to another tenant on kanam or otti.

(1)

Mad,

246.

Justice

Ii'z'mlers/eg/

kanamdar’s'claim to
is

no authority to support

a

that there

of the Chief Justice and Mr.

in Kan/lama v. Késha'van Nnmbzidrz'.(1)
decision by the Chief Justice and Mr. Justice
is

That

is

Kindcrs/ey

entitled
‘

be

to

informed of the decision
a.

'

a
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equitable principles to hold that the mortgagor may assign his equity
of redemption either absolutely or by creating a second mortgage.
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of this
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have thought it necessary to remit the issue,
directly in question in that suit and disposed of.

Mr.

not

we should probably

decision,

a's

the point was

wanna.

Na'yar indeed took the distinction that in the case

Sankara”

referred to, the demise taken by plaintiff to whom the enmi had
let the land without calling on the kanam-holder to exercise the
option of making further advances, was an otti demise, but the only
difference between an otti and

a'

kanam-holder is that the former
full value of the property, and

makes higher advances to nearly the
as the question

is whether the jenmi can terminate the holding of

the existing kauamdzir in favor of another person without offering
the option of making further advances, the decision of the question
does

not

seem to involve

the consideration

of whether the advances

In. Prmnatan Tupen Mmzbttdm'pdd v. Madatil Rdmcnﬂ) to which
Mr. Sanka-run Ndym- also refers as in his favor, because the jenmi
had given the option to the kanam-holder of making further
the Coiu't

;

the question

of a mélkanarndar

then

in favor

was whether a kanam-holder’s holding could be terminated

before the expiration of twelve years from the

The
of the holding of the kanam.
question of the right of the kanam-holder after the expiration of
the twelve years to be allowed the option of making further

date of the commencement

advances was not mooted, and there is nothing in the language

of

the judgments of the Judges which favors the view that a kénam

holder has such right.
The reason for the distinction arising in favor of an otti-holder
that he shall have this option is very apparent.
He has advanced
almost to the
short

full

value of the property,

of that of a vendee.

Having

and is in a position little
staked so much upon the

property, it is quite intelligible that persons so situated should
secure their holding from future disturbance by an understanding
entered into at the time of the contract that they should have the

option of making further advances at the expiry of their term, and
a customary rule should ultimately take the place of such an

that

No doubt Paz'dal Kz'daz'u
understanding so generally entered into.
v. Par/cal Imbichmzi Kida»vu(2) is distinctly in favor of the appel
(1) 1

M.H.C.R.,

296.

(2}
'1
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required are higher or lower.

advances, the point was not before

LIARAKAB
'v.
PARAME'S

M.n.o.a.',

18.

'

if,

in S.A. 474 of 1868 which

mere suggestion,

as a

We

of the contention
it-

favor

not of course

concur in the-ﬁnding of the

and with all the greater conﬁdence, since

is

of the appellants.
But
entitled to much weight.

in

is

noticed by the District Judge which

is

suit.

also the suggestion

is

There

the

kanam-holder of his jenmi’s title for the ﬁrst time in

the answer to

a

a

denial by

of

was the effect

directed,

the Judges was more particularly

it

s

warms.

it

Pumas

lant’s contention, especially
as Mr. San/smart Ndyar says, though
does not appear from the report, the point was argued.
But the
main point in that case and to which
may be the attention of

is

U.

it

Manx/la

[VOL. VI.
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in accordance

Judge
with

the decision just refened to in Kim/Lama v. Kés/zaran Nambu'rlriﬂ)
in which the several authorities were considered.
costs.

APPELLATE CRIMINAL.
szbra Mr. Justice

Ag/yar and

Mzitfusdmi

Mr. Justice Turrant.

THE QUEEN

1882.
15.

against

PILLAI.*

information

by

Criminal Procedure Code, 1872, Section.467—Sanclion
to Police Oﬁcer, given

for prosecution

for giving false

Second-class Magistrate oftaluk,

invalid.

Procedure,

1872,

the meaning of Section 4-67 of the Cork

cannot sanction

a

Station-house Oﬂicer within

of

A Second-class Magistrate of a talnk, not being the oﬂicial superior of

a

VE’LAYUDAMZ

Police

Criminal

prosecution under Section 182 of the Indian

I‘cnal C'oda for giving false information to the Station-house Ofﬁcer.

January

complaint was made to the Police
by one Pei-amayi of Sholariiaderi that Yuga Pillai and others had
1881

a

ON the 27th of

entered her house and carried away her paddy.

Pillai,

A

report was also

the father of the
same
effect.
Munsif, in his son’s absence, to the
_

sent to the Police by Ve'ldynakmi

Village

On inquiry the Police Station-house Ofﬁcer reported the case to
referred charge sheet to the Taluk Magis
be false and sent in
a

August

(l)

1
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We dismiss this appeal with

M.H.C.R.,

296.

" Revision Case 381 of 1882 referred by H. Sewell, District Magistrate 0!
Trichinopoly. under Section 296 of the Code of Criminal Procedure.

MADRAS SERIES.
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trate under Section 117 of the Code of Criminal Procedure, and the
In
case was ordered by the Magistrate to be struck off the ﬁle.
the meantime Alay'i, the daughter of Pcramayi, submitted a similar
complaint

to the Taluk

This complaint

1881.

of February
was also dismissed on the strength of the
Magistrate direct on the

1st

Yaga Pillai then applied for and obtained sanction
Police report.
from the Taluk Magistrate to prosecute Alayi and Véldyudam Pillai
for offences under Section 182 of the Indian Pemzl Code.
The

case was referred to the

That Magistrate

convicted

Town Sub-Magistrate for disposal.

Alag/i, but acquitted

Vc'ldyudam

Pillai

on the ground that the report sent by him and alleged to be false,
was sent to the Police, and not to the Magistrate, and that sanction

for his prosecution had been granted by the Taluk Magistrate and
not by the ofﬁcial superior of the Station-house Ofﬁcer in the Police
as

Code of Criminal
by Section 467 of the
_

required

Procedure.

The District Magistrate of Trichinopoly referred the case for the
orders of the High Court under Section 296 of the Code of Criminal
Procedure,

Pillai

1872, on the ground that the acquittal of Véldyudam

was illegal.

Counsel were not instructed.

JJ

zulian

Penal Code for

to

a

Taluk Magistrate

a

of

a

is,

The Court (llfuftuaimi Ayya-r and Tarrant,
delivered the
following
whether the sanction
JUDGMENT :—The question in this case

I

prosecution under Section

182 of the

statement made to the Police and included
is

in their referred charge sheet forwarded by them to such Magistrate
under Section 117 of the Code of Criminal Procedure
sufficient,
or whether the sanction for the prosecution

should not have been

does not appear to us that the

467 of the Code
therefore right.

Taluk Magistrate

the official

Ofﬁcer within the meaning of Section

Criminal Procedure, and the order of acquittal

We must decline to interfere.

22

is

It

superior of the Station-house

is

given by an official in the Police Department.

of
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Department,

TH! Qvns

vent...“

APPELLATE CIVIL.
Before Mr. Justice Kernan and

KARUPPA TIEVAN

1882.
September

[VOL. VI.
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19.

~

Mr. Justice Kindersley.

(Form'rn DEFENDANT),

APPELLANT,

and

VASUDEVA SASTRI

(PLAINTIFF),

Rssrosrisur.*

Revenue Recovery Act, Sections 38, 89—Limitation Act, 1877, Schedule

II, Article

12(e)

Article 95—Suit to set aside alleged fraudulent sale—Limitation.
Non-compliance by the Collector with the directions of Sections 38 and 39 of the

II

of 1864) does not invalidate the title of the
Recovery Act (Madras Act
of land sold for arrears of revenue.

Revenue

Where lands had been 'sold for alleged arrears of revenue and bought in for Gov
but the sale had not been registered under Section 38 :

ernment,

Held that a suit brought to set aside the sale after one year from the date thereof
against a bond ﬁde purchaser for value from Government was barred by limitation.

THE plaintiff alleged that his father
lage of Mutkamkzilmn till his death in

was a pattadar
1875,

in the vil

that the second defen

dant ( the village karnam) and the third defendant prepared false
accounts to the effect that arrears of kist were due by plaintiff’s
included

in the patta

for Faslis 1283-84

(1872-73), that the lands were attached and sold and bought in

in for

father for the lands

1

arms.
Government by the ﬁrst defendant (the Collector) for
and
sold
again
October 1876,
by the ﬁrst defendant by auction

by the fourth defendant

for

that no sale certificate had been obtained after the sale

1876 under Madras Act

II of 1864,

Section 38

;

Rs. 80

1879 and bought

in

on 5th September
;
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purchaser

that the lands were

never excluded from the patta, and that his name had been entered

in the

patté. on the death of his father, and that he had enjoyed the

land subsequent to his father’s death and did not discover till
that the land had been sold in 1876.

1879

The' suit was brought in 1879.

‘

S.A.

178 of 1882 against the decree of T. Ganapathi Ayyar, Subordinate Judge
the decree of Saiyid Muhammad Mustala Saheb, Dist-rid

of Madura (East). reversing

Mimi! of Tirumangalam,

dated 2nd November

1881.

VOL. VI.]
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The Mfmsif found that the plaintiff had notice of the

sale

1876, and held that the suit was barred by Article 14, Schedule

in

II

of the Limitation Art, 1871.
On appeal the Subordinate Judge reversed this decision and
remanded the suit on the ground that notice was not proved and
the claim was not therefore barred by limitation.

The third defendant appealed to the High Court.
'
BMshgam Ayyanga'r for appellant.
Gopaldchdrg/ar for respondent.

The arguments appear from the judgment of the Court
and Kimlersley,

JJ

J .—Mr.

KERNAN,

(Keman

.) which was delivered by

Gopaldcluiri

contends

for plaintiff that the

revenue sale was fraudulent, as no arrears were due and the sale to
the ofﬁcer who bought for Government

was not

valid sale, but

a.
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merely nominal, and the tenant had still the right to the lands as no
arrears were due.

That the Collector

did not comply with the

directions in Sections 38 and 39 of the Revenue Recovery Act, and,
therefore the sale was not conﬁrmed or concluded
Sections 38 and 39 of the Revenue Recovery Act.

by
That although this

may not be so, still the sale was fraudulent,

and, as the

as provided

Judge

found that plaintiff was not aware until 1879 that there were no
arrears due at the sale, and thus was not aware of the fraud, plain

II

of the Limit
tiff has three years under Article 95 of Schedule
ation Act, 1877 to bring his suit from the discovery of the fraud,
or, at all events, one year from that time.

Mr.
Article
suit

Bluisbg/a-m
12(0)

to set

Ayyanga’r

for the fourth defendant

urges that

of the Limitation Act, 1877, is conclusive.

aside the sale should have been within twelve

That the
months

from the time the sale would be found conclusive, viz., at the
outside at the.end of the month after sale given to a purchaser
That the term
to pay the balance of his purchase money.
“ conﬁrmation ” in Article 12 refers to conﬁrmation of sales
by
Courts or perhaps to. conﬁrmation of sales in other presidencies
where conﬁrmation
mandatory

may be required.

on the Collector, but

the sale to a purchaser

if

That Sections

38 and 39 are

he does not comply with them,

should not be void.

That here he bought

in through an ofﬁcer and the purchase was made for Government,
and there was no necessity to give the particulars required in the
case of a purchaser other than the Government.

Kuwrrl
v

n
\vABUDIVA.

No fraud

Kuwrm
U

V‘summ.
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is alleged against the fourth defendant;

on the con

trary, he is alleged to have bought for Rs. 80, and in effect, though
not in express terms, he set up that he was a purchaser bondﬁde
In fact this is not disputed, but the plaintiff relies
and for value.
on the alleged fraud by the Collector.

No

evidence whatever was offered to show that defendant

was

aware that there were no arrears at the revenue sale.

We think that the plaintiff has stated no

case against

the fourth

defendant, and that the suit as regards him is barred.

We agree with Mr.

Bkdskg/am

Ayyanga'r that the revenue sale of

1876 was completed at the latest at the end of one month after the
sale, and that as regards the fourth defendant he is entitled to say
that the statute began then to run against the plaintiff.
compliance with Sections 38
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the purchase.

and 39 does not affect the

The non

validity

of

There is no provision in the Act that in the event

of those sections not being complied with, the sale should be void.

As

to fraud,

the plaintiff has not alleged

that the defendant is in

with the alleged fraud, or that he knew that

any way entangled

the revenue sale was made fraudulently, and
arrears were due-

at a time

Fourth defendant is therefore

when

a purchaser

no

for

in good faith, and no notice of the alleged
He has got title from the Govern
fraud is alleged against him.
ment who have legally acquired the title formerly held by plain

valuable

consideration

tiff and his father and brother.
This appeal must
Judge

set aside,

be

allowed and the order of the Subordinate

and the suit

against the fomth defendant,

dismissed with costs throughout

as

von. VI.]
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APPELLATE CIVIL.
Brj/bre Sir Charles

A.

KL, Chief

Turner,

Justice, and Mr. Justice

Muttusa'mi Ayyar.

VENGAMUTHU

'

(PLAINTIFF), APPELLANT,

1882.

Novber

______

and
I

PANDAVESWARA GURUKAL

AND momma

(Dnrnxnsx'rs),

Rnsroivnmv'rs.“
Jurisdiction in matters of religion—Came
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by priest—bisturbance

of action—Dancing

of right

girl‘s nfering:

rejected

of public worship.

A dancing girl’s offerings to the idol having been rejected by the officiating priest
of the temple on the ground that she had been guilty of misconduct :
Held that, if the former had been wrongfully prevented from taking part in the
public worship, she was entitled to relief from a Civil Court.

THE plaintiff in

this case was a deva dasi (dancing girl) in the

kusba Tiruvanmimalai

Devasthénam

and the defendants

were the

Archakas, or ofﬁciating priests, in the temple.
The allegations

in the plaint were that when the

plaintiff
brought offerings, according to custom, and placed them before the
god when he came to the Raj-é Mantapam in the temple on the
seventh day of the Chittrai Vasanta festival (21st April 1880) and
asked the defendants to present the offerings to the god, burn
incense, and then distribute
the offerings

Kémati’s

them, the defendants
the

on the ground that

refused to take

plaintiff had gone to

a

T house to dance.

The plaintiff claimed damages, Rs.

10

for the rejected offerings

and Rs. 40 for loss of honor, and a perpetual

injunction against

the defendants to allow the plaintiff to perform, according to custom,
the Mantapa padi (sacriﬁce) in the Raj-é Mantapam
day of the Chittrai Vasanta festival.

J

on the seventh
’

J

of .l H. Nelson, District udgo of South
fHSA. 607 of 1882 against the decree
Arcot, reversing the decree of Saiyid Mustafa Sahib, District Munsif of Villupuram,
'
'
'
dated 16th February 1882.
W 61am.
T Claim to be Vaisya caste.

16.
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VBNGAMUTHU
U.

PANnsz's
warm.

[VOL.

v1.

The defendants pleaded that it was the duty of the Paricharakas
to accept the plaintiff’s offerings and to give them to the Archakas,
and

denied

that they

refused

pleaded that the Paricharakas

to take

the plaintiff’s offerings

ought to be made co-defendants

;
;

that in 1879 the plaintiﬁ had, for her bad conduct in
at aKomati’s house and subsequently refused to
danced
having
alleged

expiate the deed by drinking
shastras,

been expelled

Pancho

both from

Civil

and, lastly, pleaded that the

Grit-yam

to

according

the

her caste and from the temple,
Courts had no jurisdiction in the

matter.

The District Mﬁnsif held that the plaintiff had a cause of action;
that it was not necessary for her to undergo expiation for dancing
in a Komati’s house, found that Rs. 10 would compensate the plain
tiff for the honor she had lost and Rs. 5-6-0 for the offerings
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rejected, and decreed accordingly.

The injunction prayed for

was

also granted.

The defendants appealed infer mm on the grounds that the Court
had no jurisdiction in the matter of a religious dispute, and that
the plaintiff ought to have applied for redress to the Devasthanam
Committee in the ﬁrst instance.

The judgment of the District Court was as follows :—
“ All that the plaintiff
complains of is the withholding from her
of certain marks of respect and the refusing to accept and recog
nize her offering to the idol. She has lost no money by the
act or omission of the defendants,

but rather has gained or might

have gained the value of a few petty articles

worth a few

rupees,

which, in the ordinary course, would have been presented

to the

idol in her name.
‘
“ It is true, no doubt, that a small present of rice, &c., has been
withheld from her. But the pecuniary value of it is so slight as
by the Courts.

to be unworthy of consideration

“ Then,

as regards

loss of honor, reputation,

is no evidence, or none
suffered.

I ﬁnd that none

of

and dignity,

there

any value, that any such. has been

has been suffered.

I

,

“ But, however that may be, think this is not a case for a Civil
Court’s interference. The right of the plaintiff to receive marks of
respect and compliments
depend

upon

prescriptions

from

the officials of the pagoda must

the' existence of usages and

of which

Civil

custbmsand religious

Courts may not take cognizance, and

MADBAS SERIES.
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if
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infraction of her right at the hands of the
who undoubtedly are the persons who interfered with

she has suffered an

defendants,

ng'u.gls_
WA“

her, she must go elsewhere for redress.
t‘

Vaseline-Iran

I reverse the decree of the Lower Court and

direct that the suit

be dismissed, and judgment given for the defendants, with all costs,

in

both Courts.”

The plaintiff appealed to the High Court.
Dun/rill for appellant.
Gopaldcha'rydr for respondents.

The judgment of the Court (Turn-er, C.J., and Muttuscimi Ayya-r,

J.)

by—

was delivered

TURNER, C.J.—The members of a sect are entitled, subject to the
rules made by the duly constituted authorities of the sect, to take
part in the public worship of the sect, and if any one of them is
prevented

Civil Courts
Judge ﬁnds that

from

so

doing, he is entitled to seek from

If

the
such remedies as they can afford him.
on an occasion when public worship was being

it,

the

but was
carried on the appellant was entitled to take part in
wrongfully prevented from so doing, she would be entitled to some
relief.

We

must set aside the decree of the Lower Appellate Court

re-hearing of the appeal.
abide and follow the result.

and direct

a

The costs of this appeal will

APPELLATE CIVIL.
Before Mr. Justice Innes and

KANTETI VENKAYYA (Frasr

Justice Kindersley.
PLAINTIFF),

APPELLANT,

1882
November

and

KOTAYYA

BALABHADRAPATRUNI

(FIRST DEFENDANT),

Rssroammrj
Registration Act, 1866, Section

50-

U'nregistered mortgage dvfrmled

by
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wrongfully

subsequent regis

tered sale.

V,

land from N in March 1871 by registered

having purchased

entered into and retained
decree Obtained

by

K

possession

against

ousted

by

K

N upon an unregistered

“ S.A. 635 of 1882 against the
of Kistna, reversing the decree of
dated 16th March 1882.

till

deed for Rs. 10

in 1880 in execution
mortgage

deed dated

of a
1869

decree of S.

T. McCarthy, Acting District Judge

S. Subbarau

Pantulu, District Munsif of Bapatla,

16.

THE INDIAN LAW REPORTS.
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Varmirra
1).

Kors'rn.

to become

conditioned
before

an absolute

sale within

a certain

V1.

[VOL.

date which had elapsed

suit was brought:
50 of the Registration Act of [866

Held that under Section

by V’s registered

K’s title

was defeated

sale deed.

THE plaintiff (appellant),

having purchased the land sued for

by

deed dated 8th March 1871 for Rs. 10, remained in

a registered

possession until the 21st August

1881, when he was ousted by the

defendant (respondent) in execution of adecree obtained by him in

Suit 674 of 1877 against the plaintiff’s vendor upon an unregistered
for less than Rs. 100 dated 1st July 1869.

deed of mortgage

The deed contained

a provision

that

it

should operate as a sale if

the money was not paid within a certain

date which had elapsed

before suit was brought.
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The Ml'insif decreed for the plaintiff
On appeal the District Judge reversed the decree, citing as
authorities on the point Gallo Okinna Guruvappa Naidu v. Kali
Appiak Naidu(l) and SadagopzicMI-g/ar v. Ruthna Mudali.(2)
The plaintiff appealed to the High Court on the ground

that

his registered sale deed took effect on the property sold as against
the defendant’s unregistered

document.

Subba Ra'u for appellant.
Respondent

was not represented.

The Court (lanes and Kinder-slay,

J J .) delivered

the following

JUDGMENT :——Under the decisions of this Court the registered
sale deed of the 8th March 1871 in favor of plaintiff, which has
been found to be genuine,
Registration

Act of

1866

takes effect under Section
against

the

50 of the

document

unregistered

of

1869 (upon which ﬁrst defendant has obtained a decree) as regards
Both documents were optionally
the property comprised therein.
registrable, but ﬁrst defendant, who elected not to register his docu
ment, did so at the risk of having his title under
defeated by a subsequently

his mortgage

registered document.

We must reverse the decree of the District Judge and restore
of the District Mﬁnsif with costs in this and the Lower

that

Appellate Court.
(1) 4

M.H.C.R.,

441.

(2) s

M.H.C.R.,

457.

mums

Von VL]
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APPELLATE CIVIL.
Mr.

Before

Justice [mass and Mr. Justice Kindersley.

SUBBAYYAN

AND

ANOTHER (Pnam'rrrrs),

APPELLANTS,

1882_

March ‘27.

an d

September

RUPPA NAeAsiMI AYYAN

AND

0mm"

ornsns (Dsrssnax'rs),

Rasronnsxrs.‘
Elecufion—Allnchmcnt
father—Sale limited

of family property

in

execution

of decree against

to interest of father on objection by .umr—Riyht

Hiurtle'

acquired by

purchaser.'

In

execution

of a personal

decree obtained

against

the father of an undivided

Hindﬁ family and one of his sons the creditor attached the family estate.

The two
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remaining sons objected, by petition, to the attachment of their shares, and the Court
directed that the sale should be conﬁned to the right, title, and interest of the
The creditor, having purchased at the sale, obtained possession

judgment-debtors.
of the whole estate :

Held that the right, title, and interest of the father purchased by the creditor was
share of that judgmentedcbtor
by partition.
the

only a right to obtain

Tar.

facts of this case sufficiently

appear from the judgment of

JJ

the Court (Imzes and Kinder-sky,
.)
Brilnji Beta and Sa'minath Bdqui Punt for appellants.
Ammlaelzarlu

Innss,

and Sundram Sdstryar for ﬁrst respondent.

J .—The

defendants,

third defendant, a creditor

who were respectively

of ﬁrst and second

the father and brother of the

plaintiffs, sued ﬁrst and second defendants and obtained a decree
In execution of the decree he attached the family
against them.
property, and plaintiffs came forward and objected that they were
not parties to the suit and applied
from attachment.

for the release of their shares

The order passed by the Court executing the

decree practically allowed their claim, for it conﬁned the sale to be

held to the right, title, and interest of the ﬁrst and second defen
dants.

He

Third

defendant became the purchaser.

managed to get into possession of the whole notwithstanding

the order passed, and plaintiffs then brought this suit to recover

their shares of the property.

'

S.A. 8 of 1882 against the decree of A. L. V. RamAna, Subordinate Judge of
Madura (West), reversing the decree of Vcnkatarungayyar, Acting District Mansif
of Madam, dated 30th September 1881.

23

4.
3
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SUBBA'YYAN
v.

Nlcssiim.

The Munsif gave
Judge thought

a

for plaintiffs.

decree

the decree and execution

the debt of the father

[VOL. VI.

The Subordinate

bound

the plaintiffs,

as

was incurred in trade for the family, and

dismissed their suit.

in appeal before us, and it appears to us
that upon the points in question in the Courts below the decision
of the Mﬁnsif was correct.
On the objection of the plaintiffs
The

case thus

comes

there was an inquiry and a judicial decision was given to the
effect that their interests were not to be affected in execution and
that the sale was to be limited in the way already stated.
defendants interested,

if they

had thought proper to do so, might

have appealed against this decision, but they allowed
ﬁnal,

The

it to

become

and it is not now open to question that the interests of ﬁrst

and second defendants alone passed by the decree and sale.

The third defendant, therefore,
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cution

could

under the

exe

of the ﬁrst

and

properly

take only the right, title, and interest

second defendants and no more.

If

nothing further appeared, we might at once reverse the
judgment of the Subordinate Judge, but it is brought to our
notice that the third defendant has paid off mortgages and is in
possession of the property

not only under

the execution

but

as

having taken the place of the mortgagees, and it is suggested that

it would

be inequitable

of the property

without paying their proportion of the mortgage

amounts so paid.

We

to allow plaintiffs to recover any portion
-

agree in this view,

and, before disposing

of the

appeal,

shall direct an inquiry by the Subordinate

Judge whether third
defendant has obtained possession of any and which of the proper
ties in the way stated, and what is the amount of the proportion
of the debt due by plaintiffs.

The Subordinate

Judge is directed to try the foregoing issues
upon the evidence already recorded and upon such further evidence
as the parties may adduce and to return his ﬁnding thereon to
gether with the evidence to this Court within four weeks from the
date of receiving

this order when ten days will be allowed

for

ﬁling objections.

In

compliance with this order the Subordinate

a ﬁnding to the effect that

the third defendant

items 4-9 in the plaint on payment of Rs. 200.

Judge returned
had

redeemed

MADRAS SERIES.
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When the

Mr.

for disposal

WWI/erbium for the ﬁrst
that

jected

case came on

157

Scnmirns

(third defendant) 0b
Court was not in accordance

respondent

the judgment of the

with the law laid down by the Full Bench in Pomlappa Pz'llaz' v.
Pappuvriyyangarﬂ) approved of by the Privy Council in Muttayan
_v. Zamindzir of Siragz'ri,(2) and contended that the right, title,
of the father (ﬁrst defendant) which was sold and
purchased by the third defendant must be held to pass the whole
and interest

I

estate inasmuch as the father had the right to alienate the whole
estate in order to pay the debt for which the third defendant had
obtained his decree.

for the appellants took exception to the Court’s
power to reconsider this point which had been determined by the
judgment already delivered, but this objection was overruled and
Bdla/i

Rdu-
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the case adjourned for further argument

at his request.

The appeal came on for hearing on 4th September 1882 when

Mr.

Shephard and Bdlaji Rdu appeared for the appellants

and Mr.

Powell for the ﬁrst respondent.

The arguments appear from the following judgment which was
delivered by

INN as,

J .-The

case

has been re-argued

upon

the

question

our judgment of the 27th March 1882 in this case con
forms to the view of the majority of the Court in Ponnappa Pillm'

whether

v. Pappuvdyyangar.(l)
present

It

was contended by

Mr.

Pou‘ell that in the

case, although the sale was expressed to be limited to the

right, title, and interest of the father,

ﬁrst defendant,

and of

second defendant, yet that, as the father had a disposing

power, in
of a debt due by him not immorally incurred, extending
over the interest which his sons might have in the joint family

the

case

estate, and as the sons are bound
were not immorally incurred,

to pay the father’s debts which

the right, title, and interest

of the

father so sold embraced that of the son.

that the present

Lall

v. Kantao

case

Mr. Shep/lard contended
was not on all fours with that of Girdkaree

Lall(3) and that plaintiffs’ interests did not pass by

the sale.

(l) I.L.R., 4 Mad,
I.L.R., 6 Mad.,
(a) 14 B.L.R., 187;

(2)

1.

L.R., 9 I.A., 128.
L.R., 1 I.A., 321.

1 ; 5.0.
s.c.

Nioaslilr.
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We are of course bound to follow the rules of the Privy Council
laid down in the

cases

of Girdharce

Lall v.

Kantoo

La” and in

Bansi Koer v. Shea Persad S'inghﬂ) and kindred

S'wraj

oases ; but we

do not consider that those cases ought to induce us to alter our

judgment in this

case.

The decree, a mere money-decree, was against ﬁrst and

second

defendants alone, and on attachment of the family estate in exe
a claim which was allowed

plaintiffs preferred

cution,

order directed

the sale should

that

be conﬁned to the right, title,

and interest of the ﬁrst and second defendants,

Third

debtors.

and the

the judgment

defendant purchased with due notice that the sale

was so limited, and all he bought was a right of action for a par
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tition in which he could have demanded to have ascertained and
apportioned off to him the shares of the ﬁrst and second defen
dants.
He did not do so, but making use of the machinery of the
Court got into possession of the whole estate under an irregular

All

process of execution.

that the money-decree could give to the

was a right of execution

decree-holder

against

ﬁrst and second

defendants, and the sale, expressly limited as it was, could pass
the interests of ﬁrst and second defendants.

no more than

liability

a.

question

arise under it.
former

This

of procedure law, and the question of the
of plaintiffs for the debt of the father does not properly

is purely

We

judgment.

do not

see ground

therefore for altering our

Upon the ﬁnding now returned by the Sub

ordinate Judge, we shall reverse the decree of the late Subordinate

Judge, and, in modiﬁcation of that of the District Munsif, direct
that, on plaintiffs paying Rs. 100 to third defendant, that defen
dant do make over one-half of the property in dispute to the
plaintiﬁ's.

In

other respects, the decree of the District Mimsif

is conﬁrmed.

The plaintiffs will have the costs of this appeal and their
incurred in the Lower Appellate Court.

(1)

L.R.

6

LA.

88.

costs

i
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APPELLATE CIVIL.
Before Mr. Justice Inm's and Mr. Justice Kernan.

SUBBARAYA KAMTI

APPELLANT,

(DEFENDANT):

1882.

September“ 4 .
November 13.

an d

KRISHNA KAMTI

(PLAINTIFF),

Landlord and Tenant—Forfeiture—Hiilgaini

RESPONDENT

.*

lease, void for Mil-payment

of rent or

alienation—Relief against penalty.
Where a perpetual

lease was granted subject to a condition that i! the tent was not

paid in any year or

if

the land was alienated

and all rights to improvements

by the tenant

the lease became void

eﬁected by the tenant forfeited :

Held (1.) That a. sale of the tenant’s right in execution of a decree for arrears of
rent, obtained by the landlord and transferred
by him to a. stranger,
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was not a. breach

of the condition against alienation.

(2.) That the landlord having already sued for arrears of rent for three years
without claiming recovery of the land could not again sue to recover
the land on the ground of non-payment of rent during those years.
(3.)

That the forfeiture could not be enforced against the purchaser
tenant's

rights at the execution

accrued

subsequently

held

to those three

to have been intended

of the

sale for non-payment of rent which
years, as the condition must be

to secure payment

of the rent and the

penalty ought to be relieved against.

THE plaintiff in this

case sued the

defendant

for certain

land

by plaintiff to a tenant in 1866 on a permanent lease
(Mulgaini) for an annual rent of Rs. 96. The tenant executed a

demised

counterpart

rent punctually by the
year and not to alienate the land, and it was

wherein he promised

end of May each

to pay

provided that if rent was not paid punctually or if the land was
alienated to strangers the lease should become void.

The tenant having failed to pay rent in 1874, 1875, and 1876 the
plaintiff obtained a decree against him for the rent due for those
years in

Suit 263 of

1877 and transferred

Sdnabhoga, who, in execution
demised.

When the

tiﬁ put in

a petition

of the

sale was advertised

objecting to the

'

his decree

decree,

attached

to Ananta
the land

by the Court, the plain
his objection being

sale ; but,

J

S.A. 47 of 1882 against the decree of K. R.Krishnn Manon, Subordinate 11de
of South C‘ansra, conﬁrming the decree of U. Babu Rsu, District Mﬁnsif of Mﬁlki,
dated 27th September

1881.

THE INDIAN LAW REPORTS.
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SURHAR‘YA
v.
KRISHNA.

overruled

by

the

Court,

the land

was

[VOL. VI.

put up to auction

and

purchased by the defendant in October 1879.

The defendant’s plea was that the forfeiture clause for non
payment of rent or alienation was inserted in the lease merely to
of the rent,

secure payment

and that

plaintiff had no right

to

resume the land.

The District Mﬁnsif held that he was bound to follow
decision of the

High Court in

Rebello v.

Luis(l)

the

and construe the

forfeiture clause strictly and decreed for the plaintiff with

mesne

proﬁts.

The defendant appealed and the Subordinate
the Mfmsif’s decree.
The defendant

appealed to the

thereupon

Judge conﬁrmed

High Court

on the
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following grounds :
(1.) That the forfeiture clause being penal, ought not to
been enforced.
(2.) That

as the sale had been effected

decree obtained

have

‘

by the

in satisfaction of

plaintiff against the

the

original

lessee, it was not open to the plaintiff to allege that the
lease was forfeited.

(3.) That the plaintiff, having sued for arrears of rent onlyin
Suit 263 of 1877, had forfeited his right to bring this
suit.
(4.) That the sale having been effected by process of Court
no forfeiture could arise on that ground.
Rdmdchandm

Rdu Salwb for appellant.

Plaintiff has no right to bring this
cause of forfeiture

suit.

Non-payment

as a

was condoned and plaintiff was bound to claim

in his suit of 1877 all his remedies. Section 10 of the old
of 1859 treated suits for land and suits for mesne proﬁts of

Code

Act of

1877

land

as

requires

distinct
a

causes of action, but Section 43 of the

plaintiff to pursue at

once

in one suit all his

arising out of the cause of action.
The cause of action here was non-payment
cause of action

arose a

cf rent.

such

remedies

From

right to sue for the rent and a right to

for the land the tenure in which was forfeited by non-payment
Therefore he has now no right of suit.
rent.
(1)

SA.

109 of 1875 (not reported).

that
sue

of

moms

von. VL]

seams.

161

the clause of forfeiture is penal and not enforceable.

Moreover

Kottal Uppi

v. Edacalath

Further

as to the

for alienation,

forfeiture

the

alienation

intended is a voluntary alienation,

not an involuntary one under
Kris/ma Bhutta v. Kunkambu.(2)
v. Lui-s(3) referred to by the District Mﬁnsif was a case

an execution.
Robe/lo

of a private voluntary alienation.
Ra'ma'srimi Mada]! and Gopdl Raiu for respondent.
Suit 263 of 1877 was instituted under the old Act

VIII of 1859.
The plaint was dated 21st August 1877; therefore the suit was
instituted
before the Civil Procedure Code of 1877 came into
operation, and the proceedings in the suit are governed by the Act
then in force—Act
a claim

of action.
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VIII

In

A

of 1859.

for land are by Section
Jogomolmn

claim for mesne proﬁts and

regarded as two distinct causes

10

Sa/m v. Mani

Lal

it was

Ckowdhry(4)

decided that a suit for possession of a house and for the rent of
'

was a suit for two distinct causes of action.

it

On the second point, viz., whether plaintiff is entitled to enforce
the stipulation in the lease Calm/m v. Souzu(5) is an authority for
the position that the Court will not relieve against a forfeiture,
even though there has been a waiver
indulgence

of the landlord.

appeal 80 of

I refer

on previous occasions by the
also to the judgment in second

1879(6) as an instance

of the party affected being

held bound by the stipulation in the lease.

On the third point, whether such an alienation could be held
work a forfeiture,
Second Appeal 775 of 1881(6) may be
mentioned ; also Davis v. Eylon(7) in which Tindal, C.J., said
“ Execution is the immediate and
necessary consequence of his
act ;” also Roe v. Gallz'er-s(8)
a case in which a proviso in a lease
of forfeiture in the :event of an act of bankruptcy by the tenant
was held good.
Kris/ma B/mttrz v. Kunhambu(2) referred toby the

Vakil for the defendant
is; all that was said in

was not a Canara case as the present one
that case was that looking at the terms of

the lease, they do not authorise

of an involuntaryalienation.
Nambu'driﬂ) is a Malabar case.

case

(1) e M.H.C.R., 253.
(3) S.A. 109 of 1875 (not reported).
(a) 1 M.H.C.R., 15.
(7) 7 Bing.,

154.

the resumption

Sunasn‘n
1'
KRIHHRA

That/mu Nambridm'.(l)

of the land in the

Kottal Uppi v. Edavalatlz

That/can

(2) S.A. 374 of 1875 (not reported).
(4) 3 B.L.R. app. 77.
(6) Not reported.
(8) 8 T.B., 133.

Sunnsnﬁn
v.
KRISHNA.

[VOL. VI.
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Ra'mdckandra Rdu Saheb in reply

It

v. Mani

Saba

Jogomokan

Lal

is insufficiently

Chowdkrg/(l)

for rent

and

The present suit

was

Plaintiff claims to recover for forfeiture for non-payment of

rent

reported.

does not appear how the cause of action

of action for the land were distinct.

cause

instituted under the new code.

The rent for which the former suit was instituted

up to 1876 only.

was rent due up to 1876.
v. Sousa(2) only provides that the mere fact of the
landlord having, on previous occasions of arrears accruing, waived
his right of forfeiture, is not a ground on which the Court will
Outcnho

relieve against a right of forfeiture subsequently insisted on, on the
subsequent accrual

The terms of this instrument

Kotial
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does

not

touch

clearly contemplate

this

case.

such

a case

as

Tlmthan Nambu'liri.(3)
Can it have been
of the parties in the present case that the holding

Uppi v. Edamlath

the intention
should

That

of arrears.

be

forfeited

?

In

Second

1879 the party

80 of

Appeal

affected was held to his stipulation, because the stipulation was
the basis of a compromise, and unless the intention had been that
the stipulation

should

be enforced,

there would have

been no

meaning in the compromise.

In

Dari-s

the intention

v. Ej/tON-(4)

was obviously to prevent the

possibility of the tenancy passing to the assignees in bankruptcy.
The parties here contemplated nothing beyond a voluntary aliena
tion.

In

-

Dandy v. Nz'clwll(5)

it

was decided that bringing an

for rent is a waiver of the forfeiture.
The Court

(Imzos

and Kcrnan,

JJ

delivered

the

action

following

Judgments :—
INNES,

J.—It

appears from the plaint and the issues that the

suit is for the recovery of rent and mesne proﬁts

for Pramadi

and

Vikrama (April 1879 to end of March 1881) for recovery of the
land forfeited by reason of non-payment of the rent since I'swara
(1877) and for forfeiture by reason of alienation on 9th October
1877 in execution of the decree in Original Suit 169 of 1877.- It
appears, therefore,

that the non-payment

(l) 3 B.L.R. app. 77.
(a) e M.H.o.n., 268.
376.
(5) 4 0.13.,

as,

(2)

of rent giving rise
1M.H.C.R..

(4) 7 Bing., 154.

15.

to

von.

moms

v1.1

the forfeiture,

SERIES.
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which it is now desired to enforce, is

a non-payment

distinct from that which formed the cause of action in Original
Suit 263 of 1877. Both the old Act VIII of 1859 in Section 7 and
the new

Act of

1877 in Section 43 require, though

in somewhat

different language, that the whole of the claim arising out of the
cause of

action shall be included in a suit on pain of the plaintiff

not being afterwards

allowed to bring a fresh suit for the portion

of the claim omitted.

Had the arrear of rent, upon which the
right to insist on forfeiture is based, been the same as that sued for
in Suit 263 of 1877, the right to insist on the forfeiture would be
a claim arising out of the same cause of action and the defendant

might maintain that the suit was barred by the provisions of Act
VIII of 1859, Section 7.
The plaint, however, shows that the two suits have distinct

causes

The ﬁrst issue is errone

question of plaintiff’s right of forfeiture
with reference to the arrears of the years 1874, 1875, and 1876, to
which Suit 263 related.
But the subsequent arrear was admitted

ously made to raise the

and the real issue being a pure question of law upon the construc

tion of the lease, the error in the statement of the years in the ﬁrst
issue is immaterial.

The District Munsif overruled the objection taken by the defen
by reason of the former suit, on
the ground that a claim for land and a claim for mesne proﬁts were

dant that the suit was barred

distinct causes of action, but the former suit was not a suit for mesne
However, for the reasons already stated,
proﬁts, but for rent.
the former constituted no bar to the second action.
the stipulations

The question,

are, or either of them

The question

‘

penal and not enforceable.
is

is,

therefore, remains whether

one as to the intention

I

of the parties at the time

tion of the document and on

a

of the execution of the document, to

I

be determined on the construc
view of the attendant circumstances.

think looking at the terms of the agreement, to the effect that

the lease was to be forfeited

for mere non-payment

of

rent in any

that

should

be acted upon,

grossly inequitable

as

it

it

if

is

one year together with all right to z'mprorvnmats (see the counterpart),
that there
very strong reason for saying that,
this stipulation
stood alone,
could not be held to have been seriously intended

it
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of action in separate accruals of arrears.

that improvements

would

be

recognized

to be

should be forfeited together
24

Scansnjn
v.
KRISHNA
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Srsaana'u
a.

Knrsmu.

with the

There is not the

lease.

stipulation against alienation

I think,

it may very well

ground for saying that the

was not intended to be enforced, but,

be that

the stipulation as to the conse

of rent was merely inserted in terror-em,

quences of non-payment

while that

same

was intended to be acted upon, as it

as to alienation

to a landlord that he should

may be of importance

'

tenant thrust upon him.

not have a

7

Second Appeal 80 of 1879, to which we were referred,
case

in

V1.

[VOL.

in which, by the very

terms of a razinama

was

a

into

entered

compromise of a suit, the defendant was liable to be ejected for

non-payment

Not to have held the parties bound by the

of rent.

stipulation would have been to refuse to give effect to the compro
mise and that case can, therefore, be no authority for the enforce
ordinarily occurring in documents,

ment of such stipulations

Kottal

and

Uppi v. Edarasz/z
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That/ran Nambzidir-i(l)
is an authority
for saying that, when, as in the present case; the great hardship 0f
the loss of all right to improvements
the proper construction

would follow the enforcement,

is that an enforcement of the stipulation

was not intended by the parties and ought to be relieved

With

by the Court.
such stipulations

have often been upheld

when the alienation

against

regard to the stipulation against alienation,
(as

in Rebello v. Luis),

has been voluntarily effected by private sale.

Alienation may be the means of making evidence against the
landlord’s title, and the landlord may have intended by the stipu
.lation to protect himself from such consequences. But does the
stipulation extend to an involuntary alienation under an execution?

In

Davis v. Eyton(2) to which we were referred,

there

was an

express stipulation that, in case of the tenant committing an act of

bankruptcy or execution issuing against him, the landlord might
re-enter.

But

that an assignment by operation of law is not per

of a covenant

against

alienation—Weatherall v. Gecr:'ng(3)

also Doe v. Carler.(4)
is taken between an alienation

be quoted as an authority;
case the

distinction

luntarily by

process

se a. breach

of execution,

In

may

the same

effected invo

and a voluntary procuring

of

by the defaulting tenant against himself, in order to
bring about the alienation desired. In this latter case it was held
execution

,(1) e

M.H.C.R.,

258.

(a) 12 Vescy, 504.

(2) 7
(4) s

Bing,
T.R.,

1.54.
51.

von. VI.]
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that an alienation

was a breach of

so procured

Here the alienation

165

the covenant.

Samantha

of law.

Kmsmn.

was involuntary and by operation

if,

Plaintiff had assigned the decree he had obtained against his tenant
for rent, and
as appears probable from the assignee proceeding
to attach the tenant’s interest in the lease, the tenant had no other
available property, the plaintiff, when he assigned the decree, must
have known that this result

alienation

against

indeed give

in the power of the assignee

sale.

N 0w

being

to prevent

the sole object of the stipula
a

tion

a

to proceed as he did to

He did

was attached, that he should insist on

but he had already put

it

notice, when the property
the forfeiture,

follow.

would

stranger being forced

upon the jenmi as tenant, plaintiff might have effected this object

And the

by buying in the Mulgaini right himself.
not merely

thus be regarded

as

involuntary on the part of the

tenant, but brought about with all its attendant

mischiefs

inten

tionally by plaintiff.
think we ought to hold that an alienation,
brought about by operation of law, was not within the intention
of the covenant.
would refuse to enforce the forfeiture for non-payment

it

on

a

is

on the ground that the case
Edam/all: That/um Nambzia'z'rz',(1)

of rent,

footing with Kettal Uppi v.

and

would also refuse to enforce

I

I

I

Apart from this,

for alienation, on the ground that the alienation was not volun

tary and was not within the intention of the parties at the time
they contracted.

I

reverse the decrees

would

of the Courts below and dismiss

plaintiff’s suit except as to the rent in arrears with interest for
Pramadi. That for Vikrama was not due at date of plaint and
was treated by plaintiff as mesne proﬁts

There should

.—It

be proportionate

and no other rent was

costs allowed throughout.

difficult to understand the plaint.

to contain contradictory

statements.

It

appears

Assuming that this suit
of rent

is

KERNAN,

is

claimed.

J

brought on the ground of forfeiture created by non-payment

7

for 1874, 1875, and 1876 then, no doubt, under Section
of the
Code of 1859 (which governs the Suit 263 of 1877), the plaintiff
could not now sue to recover on foot of the forfeiture
non-payment

of the rent of'1874, 1875, and 1876.

(1)

6
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alienation may

M.H.c.a.,

25$.

arising from
“ Mesne
proﬁts”

U.
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Kaunas.
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in the Code do not mean rents—see Section 211.

Therefore

an

of that

rent

action for rent and for forfeiture for non-payment

constitutes the whole claim arising out of the cause of action, viz.,

of the rent, and, under Section

the non-payment
should

have been included

7

of the

Code,

Plaintiff,

in the Suit 263 of 1877.

in that action to make the claim of forfeiture,

having omitted

a suit on that forfeiture.

cannot now maintain

The ﬁrst issue was in respect of that forfeiture and not on
for rent accrued after 1876.

any

forfeiture

The plaint, no doubt, claims in terms rent for Pramadi and
Vikrama, but it is plain the plaintiff did not intend to recognize
the defendant as femmt, but intended to treat defendant
passer who had no title.

Therefore,

as a tres

it would appear that plaintiff

of the Code of 1877.
Assuming, however, that the true meaning of the plaint is that
plaintiff relies on forfeiture created by non-payment of rent after

I

iswara (1877),
agree that the decree founded on such alleged
forfeiture and on the alleged forfeiture on the ground of aliena
tion is wrong for the reasons mentioned by Mr. Justice Innes.
The

of Roe v. Galliersﬂ) and Davis v. Egton-(2) do not
There were in those cases special provisions which pro

cases

apply.

vided for forfeiture

in

case

of

done leading

acts

to transfer by

There is no such provision in this

operation

of law.

alienation

intended by

the parties is a

case.

The

voluntary alienation.

The plaintiff then not being entitled to a decree for possession
on the ground of either forfeiture,

is he on the suit as framed

entitled to any and what decree?

Though the plaintiff asksjn terms for payment of rent, yet the
object of the suit is to recover possession and mesne proﬁts. If
the plaint is to be taken as one for rent, then the rent. claimed

as

due since fswara (1877) up to the commencement of the suit was
tendered to the plaintiff before suit, and was afterwards lodged in

Court by the defendant.
was any

It

does not appear, therefore, that there

neglect or refusal by the defendant

(1)
8
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did not claim any rent from the defendant, and his claim made in
the plaint is plainly for mesne proﬁts, as referred to in Section 211

T.R.,

133.

to pay rent;

(2) 7Bing.,

164.

and
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On that ground,

there was no forfeiture.

consequently

167

I

think,

the suit should have been dismissed with costs.

Even if the rent was in arrears and

_

the proper

decree would

Susan-in
KR,:,',M_

a forfeiture

have been that defendant

had accrued
should

pay

of suit and, in default of such

the rent

and arrears

and costs

payment

within a very limited number of days, possession should

be delivered to the plaintiff and the rent and costs be paid by the

This is consistent

defendant.

with Kottal

Uppi

v. Edavalatk

That/um Nambddz'riﬂ) and is the course in Bombay—see Tt'mmarsa
A similar course is directed by
Puninik v. Badiya Kuppagudu.(2)
the Transfer of Property Act, 1882, Section 114, in cases of for
feiture for non-payment of rent to which that Act may apply.

I agree

that the decrees of the Lower Courts should be reversed
The money lodged in Court by
and the suit dismissed with costs.

if
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the defendant,

drawn out, is to be credited to the rent.

APPELLATE
Before

Mr. Justice

CIVIL.

Innea and

Mr. Justice

VYTHILINGA MUDALI (Pmmru‘r),

Kinder-slay.
APPELLANT,

1882.
September 28.
October 24.

and

SUNDARAI‘PAYYAR

RAVANA

(DEFENDANT),

Rssronnmrrﬁ

Penalty—Promise to pay interest at unusual rate to secure prompt payment—
Uontract

Act, Section 74.

A promise to pay interest if the principal sum is not repaid within ﬁfteen days at
the rate of 1 arms per rupee per diem from the date of the promise (intended to
_

secure prompt

payment)

cannot be enforced,

but interest at the current rate may be

allowed.
Per Inncs,

J.

Queere .- Whether

74 of the Indian

Section

Contract Act is applicable

to such a

case?

THIS was a suit for Rupees

10

principal and Rupees 550 interest

claimed under the following letter written by the defendant to the

plaintiff on the 30th of

July

1878

:—

(1) 6 M.H.O.R., 258.
(2) 2 BO.H.C.B., so.
119 of 1882 against the decree of R. Vésudeva Rim, Subordinate Judge of
reversing the decree of M. A. Tirumalacharyar, District Mﬁnaif 0f
Negapatam,

‘

S.

swan,

A.

dated 26th October

1881.

THE INDIAN LAW REPORTS.
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Vrnnmwa

“ God bless

Sunnmru.

“All

[VOL. VI.

you.

are well here, and wish to hear the same from you.

“ Rupees

10 (Rupees ten) sent through Narasimma Ayyangar as
requested by me in person, on account of some unavoidable necessity,

I

reached me.

10 within ﬁfteen
it at the said date I

shall return the said Rupees

from the present date.

Should

myself to pay (in excess)
from this date.”

I fail

to pay

at the rate of

1

anna per rupee

days
bind

per diem

The Munsif found that the plaintiff was not entitled to sue
that he was only an agent, and held that, even if

on

the ground

he

were entitled to sue, he could only obtain reasonable compensation
under Section 74 of the Indian Contract Act—Mazhar

Ali

Khan

Sardar Mal,(1) Ulla/ear Mal v. M1'r,(2) Hotboo-rmolmn Roy
Scorendro Nara'in Deb,(3) contra Mackintosh v. Wing-rooe.(4)

v.
v.
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On appeal the Subordinate Judge found that plaintiff was enti
tled to sue, but was not entitled to recover Rupees 550 for interest on
the ground that the bargain was unconscionable

and ought not to

be enforced, and held that that the clause as to payment
was a penal one which could not be enforced—Bichook

of interest

Nat/1. Panday

v. Ram Loo/tun Singlz,(5) Rasaf/i bin Da'vltiji v. Sag/(ind bin Sagdu,(6)

Decree for plaintiff for
Motoji bin Ratmiji v. Shel-k Husen.(7)
Costs
Rupees 10 with interest at six per cent. from date of bond.

Plaintiff to pay defendant's costs on

on the amount allowed.

the

amount disallowed.

Plaintiff appealed to the High Court.
Jolmatone and Ba'laii Rdu for appellant.

Mr.

Hon. Ra'md Rdu for respondent.
The Court (Inna-s and Kinderslcy,
judgments :—

JJ.)

KINDERBLEY, J.——The defendant in this

delivered

the following

case borrowed

Rupees

I

10

shall
promising in the following terms to repay the amount :—“
10
within
said
ﬁfteen
from
the
the
return
Rupees
days
present
failto pay it at the said time, I bind myself to
Should
date.

I

pay at the rate of

1

anna per rupee per diem

if

No interest was payable

from this date.”

the principal had been repaid

in

days.
(1)
(a)

I.L.R.,

2

AIL,

I.L.R., l on,

769.

(s) 11 B.L.R., 135.
(1) 6

30.11.03,

8.

108.

(2)

I.L.R.,

2 A11., 715.

on,

187.
(4) 11.11., 4
(e) 6 30.11.03“ 7.

ﬁfteen

v'on.

MADRAS SERIES:
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The ﬁrst question is whether the high rate of interest payable in
of the principal within ﬁfteen days is to be

default of payment
as a

regarded

explanation

penalty to secure prompt payment.

Such was the

He

given by the plaintiff in his deposition.

said,

“

I

demanded the said interest for the purpose of payment being made

And

to time.”

according

that the defendant was

the explanation

seems probable, seeing

a poor man, to whom

it would

not have

been safe to lend money as an investment.

And by the terms of
the document the high rate of interest in default of payment in
ﬁfteen days would commence, not from the date of default, but from
the date of the document.
Vengz'déswara

This

resembles that of

case, therefore,

Putter v. Chat/m Acken,(l) in which it was held that

interest at a higher rate, to be carried back to the date of the loan,
was of a penal character, and should not be enforced, and that,
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since the passing of the Indian Contrm-t

Act, the creditor was enti

tled only to reasonable compensation for his loss.

I

should be disposed to give the plaintiff a decree for Rupees 10

with interest on that sum at the rate of
from

throughout in proportion.
Innss, J.—I concur in the
74 of the Indian
seems

decree

July

I doubt

proposed.

cases

in which “

interest at a certain rate is so payable, though

_

case is distinguishable

Arulu

from

in that the interest in that

nayan(2)

if

Section

a sum is

named”

on breach of the contract, and not to cases in which

the date of default.

In

in principle it is
But

difﬁcult to distinguish the one from the other.
this

1878, and costs

Contract Act affects the question, as that Section

in its terms to apply only to

as payable

12 per cent. per annum

the 30th

the date of the document,

I observe that

Maia-try v. Wakuthu

case was

Chin

only to run from

the present case, as in Vengz'déswara

v. Chatbu Achen,(l) the interest is to be calculated

from

Putter
the date

of the bond, and, on the authority of that decision, and having
regard

to the evidence of the plaintiff as quoted by

Kiudcrsley,

I

think the stipulation

breach may properly

be regarded

as penal,

and

Act

1839 admits of our allowing interest at the current
date of the bond as proposed.
(l) 1L.R.,

area,

224.

I

Mr. Justice

for interest in the event of

XXXII of

rate from the
‘

concur as to costs.
(2) 2

n.n.c.s.,

a

206.

VY'I'HILINGA

Swan,“
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[Von

vt.

APPELLATE CIVIL.
Before

1m

'
October

Mr. Justice Kernan

Mr. Justice

and

VENKATAKRISHNACHARYA,
6.

Kinder-slay.

PETITIONER,

and

PETER GEORGE COELHO,

RESPONDENT!

Civil Procedure Code, 1869, Sections 273, 275—Discharge

of"

ojjudgnumt-debtor on

to place estate at disposal of Court—Act of bad faith subsequent to discharge.

A judgment-debtor, having

been arrested in 1871, oﬂered to placchis estate at the

disposal of the Court, and was examined
and discharged

it

from custody.

was subsequently

His

on oath as to the particulars

estate was never taken possession

of the estate
of and part of

disposed of by him to a stranger.
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Held that he was not liable to be arrested again in execution of the decree.

THE respondent, who was defendant in Suit 82 of 1870 in the
Court of the Principal Sadr Amin at Mangalore, having been
arrested by the petitioner, the plaintiff in the suit, in execution of
the decree in 1881 and committed

to prison by the Subordinate

Judge, applied for release from custody on the ground that in 1871'
he'had, when arrested by the petitioner, placed the whole of his
property at the disposal of the Court and procured

his discharge

under Section 275 of the Code of Civil Procedure, 1859.

The petitioner denied that there had been any proper discharge

.It

appeared from the record that when brought before the Court

in.l871

the respondent was examined on oath and deposed to

the

of his property and asked that his property might be
proceeded against and his person released.
The petitioner’s Vakil consenting stated that he would proceed
particulars

against

the property

and the Court ordered the release

respondent.

The Subordinate

of

the

I

Judge held that the respondent was not

pro

tected by this order, as there was no written application for dis
charge as required by Section 273 of the Code of 1859,,and it did
not appear that the respondent’s

property

was ever placed at

the

disposal of the Court, and, as the respondent had, subsequent to his

'

C.R.P.

14 051882.

MADRAS SERIES.
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release, sold some of the property mentioned in his deposition, part
and paid the money
held
that the respon
received to a stranger, the Subordinate Judge
dent had committed an act of bad faith, and on that account also

of which had been pledged to the petitioner,

Vanna-u xmsrma
'L‘.

Cosmo.

and the petition was rejected.

was not entitled to protection,

An appeal having been made under Section 540 of the Code of
Ciril Procedure, the District Judge reversed the order of the Sub
Judge on the ground that the requirements of Section
273 of the Code of 1859 had been satisﬁed, and that the act of bad
faith was subsequent to the, application for discharge.
ordinate

The judgment-creditor thereupon

applied

to the

High Court

under Section 622 of the Code of Civil Procedure to set aside the
order of the District Judge
had no jurisdiction
discharge

to entertain

Rriu Sahel) for petitioner.

Mr. Poweil for

respondent.

The Court

(Ker-nan.

JUDGMENT

:—The respondent

the Sadr

VIII

The

the appeal and that the order of

was no bar to the debtor being arrested again.

Rcinuickandm
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on the ground that the District Judge

Amin

and Kinda-slag),

J J.) delivered

was arrested and brought before

and made an application under Section 273 of Act

of 1859 for discharge

from arrest.

application was made on the 21st

that occasion, the respondent
scribed, and

the following

set out

made

his property

of

J une

a deposition,

in detail, and

1871, and, on

which be sub
stated

he was

willing to place it at the disposal of the Court. Thereupon, the
Judge made an order to release him. The order states that the
petitioner's Vakil elected to proceed against the property.
This
not interfere with the legal effect of the order for
release made upon compliance by the respondent with the provi
statement

does

sions entitling him to release.

No

doubt, the respondent

might, after that order, have been re
committed any of the acts mentioned

arrested, if it was shown he
Section 275 before the order for release was made.

in

The Act

provides that, if the release was obtained by deceiving the Corn-t,
or if the debtor has, before the order, done any of the acts men
tioned in Section 275, he may be re-arrested.
It is admitted that
none of the acts mentioned in Section 27-3 has been done by the
respondent before the order for release. But it is contended that,
after the order for release, the defendant was guilty of receiving
25

<

property of his and disposing

It

to the petitioner.

of

not alleged

[VOL. VI.

which property was pledged
that the respondent did not

return this property and offer

at the disposal of the
to place
The petitioner had means open to him under the Code
to take possession of that property.
He neglected doing so, but
did
to another
not justify the respondent in giving
though that

it

KRIBHXA
l‘.
COHLHO.

is

VENKATA -

it,
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it

Court.

creditor, yet the petitioner might have taken
against the respondent.

other

proceedings

However, he was not entitled to re-arrest

the respondent for such act done after the order of release.
is

It

that there was not an appeal to the

clear

Judge,

as the

order was one in execution of a decree under Section 588, Article
29.

However, assuming this to be

so, we have

now to see, under

We think
Judge was right.
that hewas not,'and that the defendant was not liable to be arrested

Section 622, whether the Subordinate
upon the facts.

therefore set aside the order for the arrest of the defendant,

but without

costs.

APPELLATE CIVIL.

-

Mr.

ustice Innes,

J

Before

Qﬂ‘iciating Chief Justice, and

Mr. Justice

Kindersley.

CHENGAYA (Pamrrr),

1882.

August 4.

APPELLANT,

and

APPASAMI AYYAR

(DEFENDANT), RESPONDENT.*

to execute

Civil Procedure,

issued to the judgment-debtor

decree

of 1862 was made under Section 230

1877, on the 14th of December

1877 and

a

an application

of

\thre

of the Code

a

Civil Procedure Coda, 1877, Seclion 230, Section 248—Drcrrr—Erecu!ion—Limitation.
notice was

under Section 248 but no further steps were taken:

subsequent application made within three years from that date was
Held that
not affected by the twclvc years rule, as the last preceding application had not been
granted within the meaning of Section 230.
a

'

of

True was an application made on the 10th December 1880 for
of
decree which the appellant obtained on the 5th

execution

a
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We

0.M.S.A. 16 of 1882 against the order of C. G. Plumer, District Judge of North
Arcot, conﬁrming the order of N. Stminadayyar, District Mfmsit of Vellore, dated
29th September

1881.
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The last preceding appli
cation for execution was made on the 14th December 1877 under
December

1862 against the respondent.

Section 230 of the Code of Civil Procedure when notice was issued
to the respondent under Section 248.
The Munsif dismissed the application on the ground that the
application of the 14th December 1877 was rejected, because the
appellant had not taken proper steps to execute the decree, and it
was now more than twelve years from the date

ofthe

decree.

The District Judge conﬁrmed this order on the ground that
when‘this application was made more than twelve years had elapsed
from the date of the decree and more than three years from the
date on which the Civil Procedure Code, 1877, came into force.

The ground of appeal to the High Court was that the applica
tion was not barred by Section 230 of the Code of Civil Procedure.

Generated for alum (Columbia University) on 2015-08-10 07:52 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Sadagspa'clzdryar for appellant.

Gurumurt/ri Ayg/ar for respondent.
The Court (Inncs, Ofﬁciating
the following

OJ, and

Kindersley,

J.)

delivered

:-It

appears to us that the application on the 14th
”
December 187 7, though an application “ under the section
in the
JUDGMENT

sense

of the third clause of Section

230, was not an application

which was granted within the meaning of that clause. It was
simply an application on which a notice was issued under Section
248.

The applicant cannot

be brought, therefore,

within

the

as his last application was
twelve years rule of Section 230,
and,
presented on the 10th December 1889 (not as the District Judge
says 18th December), it was within three years from the last pre

ceding application, and is in time.
_

We must reverse the order and allow the appeal with costs.

Cass

ans
1:.

A PPAS‘MI.
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APPELLATE CIVIL.
Before

Mr.

Just-ice Innes,

Oliiqf Justice, and Mr. Justice

Oﬁiciatz'ng

Muftusa'mi Ayg/ar.
1882.

August 25,
September

KOTA MUTHANNA CHETTI (Fmsr

6.

DEFENDANT), APPELLANT,

and

ALIBEG SAHIB

(PLAINTIFF),

Rs§iatralion—Pr£ority—Registration

A

On the

deed.

C for Rs. 300 by registered

30th
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1876

September

deed.

0n

the

land to B for Rs. 70 by unregistered deed.
deed, obtained

Act, Section 50.

certain land to B for Rs. 50 on the

mortgaged

unregistered

Rssronnnnr.‘

a decree, and attached

the land

20th

A

November

13th

mortgaged

December

1877

1872 by

the same

A

land to

sold the same

In 1879 C sued A upon his mortgage
in B's possession. B objected, but his

claim was rejected.
Held in a suit by B to set aside the attachment

by C that C‘s claim, being based
within the meaning of Section 50 of the Indian Registra
lion Act, 1877, was superior to B’s claim, and that the suit must he
on a document

registered

THE facts of this
report

case

appear sufﬁciently

for the purpose

from the judgment of the Court (Innes,

Muttusa'mi Ayg/ar,

J

Otfg.

of this

C.J.,

and

Dmﬁn'll for appellant.
Respondent

J

was not represented.

UDGMENT.-—-0n the 13th Nogember

mortgaged
document.
mortgaged

1872 the second defendant

the property in question to plaintiff by an unregistered

On the 30th September

1876 the second defendant

the property to the ﬁrst defendant’s

tered document.

On the

father by

a.

regis

20th December 1877 second defendant

sold the property to plaintiff by an unregistered

Suit 339 of 1879 ﬁrst defendant’s father obtained

instrument.

In

a decree against

second defendant in respect of the mortgage.
Subsequently,
defendant’s
father having died, ﬁrst defendant attached

Plaintiff’s petition against the attachment was
property.
Plaintiff then brought this suit.

ﬁrst
the

rejected.

* SA. 142 of 1882 against the decree of
H. Wilkinson, Acting District Judge
of Salem, reversing the decree of N. Muthurams Pillai, District Mﬁnsif of Hosﬁr.
dated 28th October 1881.

MADRAS SERIES.
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_

defendant alleged that his father was placed in possession at Mommas

the date of the mortgage to him in 1876, and that plaintiff’s documents of mortgage and sale had been since concocted.

The District

Mdnsif disbelieved the evidence
gage

and sale and

as to plaintiff’s documentsIOf mort
his suit.
On appeal, the District

dismissed

Judge

was of opinion that the evidence established the genuineness
of these documents, and, on the authority of ltd/nu Naz'cken v.
Subbardya

reversed

Mudah',(1)

the Mﬁnsif’s

decree and

a

gave

decree for plaintiff for delivery of the property.

In this
hearing,

second appeal
either

the respondent

in person

lant urged that,

as

or by

was not present

Mr. Dunlu'll for

Vakil.

at the

the appel

plaintiff’s documents were not, and defendant’s

plaintiff’s documents are not admissible
Under Clause a, Section 18 of the present Registra

mortgage was, registered,

in evidence.

tion Act, the sale-deed 0f the 20th December
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registrable,

and under Clause

1, Section

18

1877 was optionally

of Act

VIII of

the mortgage of 1872 was also optionally registrable,
the

Act of

1871 and

in that of 1877

but both

in

Section 50 contains a provision

which materially depreciates this option by rendering
an unregistered

1871

title under

a

liable to

document, though optionally registrable,

be defeated by a registered document for the same property.
The
earlier Act is repealed by the later, but the explanation to Section
50 of the Act of 1877 shows that by the term “ unregistered” in
Section 50 are included not only documents executed after the Act

of 1877 came into force but also those executed under either of
'
earlier Acts.
There has been

a continuous

policy, commencing

the€

XVI

with Act

of 1864, to allow registered documents to defeat prior and subse
quent unregistered

documents, though optionally registrable,

ing to the same property,
which ﬁrst defendant’s
right he had under

it

and though
document

Act

VIII

is registered,

is repealed,

to defeat plaintiff’s prior document

and subsequent document

with the repeal of Act

of 1877 is unaffected.

VIII

of 1871, Act

III

mentioned in Clauses a,

b, c

and d of Section 17 shall,

(1)7 LLB. C.R.,

229.

the

of 1872

Simultaneously
of 1877 came into

operation, and Section 50 declares that every dociunent
have this privileged operation.

relat

of 1871, under

of the kind

if

registered,

“$2,,

THE INDIAN LAW REPORTS.
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As, by the explanation appended to the section, “ unregistered”

Murnsrms
s.

Amaze.

[VOL. VI.

Act in force at the
“
time of execution, it is left to be inferred that registered” means
“ registered”
according to any such Act, and though the plaintiﬁ’s
to the particular

means not registered according

in

Clauses a and b of Sec

be defeatedby

ﬁrst defendant’s regis

documents are of the kinds mentioned

tion 18, they must

be

heldto

As was decided in Nallappa v. Ibra-m (1) the
of notice is immaterial in questions of priority, arising

tered document.
question

out of the provisions

We

of the Indian Registration Acts

need not enter upon the very difﬁcult

Rat-mu Nm'eken

v. Subbareiya Mudali

with which
We will only say
to concur in the

question

(2) deals.

that we do not wish to be understood as ready
decision in that case without further consideration.
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On the ques
tion of registration, we must reverse the decree of the District
Judge and dismiss plaintiff’s suit with costs throughout.

APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, KL,

Ollie)" Justice,

and

Mr. Justice

Muttusdmi Ayyar.

(Pmmm),

NARASIMMACHARYA

1883.

January

11.

APPELLANT,

and
AND ormms (Dmmmrs),
RAGUPATHYACHARYA
Rnsrormmsﬁ
Trespass to land—Limitatim

A

person,

Act, 1877, Schedule

whose right to land has been disputed,

II,

Articles 36, 37, 39, 40.

and who has obtained an order

under Chapter 40 of the Code of Criminal Procedure, 1872, from a Magistrate, declar
ing him entitled to retain possession, is entitled to sue for a declaration of his right
to the land.

Plaintiff

sued

on the 9th of February

caused by the defendants’

The District

J udgc

1880 for compensation

taking possession of his well in January

on appeal dismissed

for loss

of crops

1877.

the suit on the ground that time began to

run against the plaintiff from January 1877, and that the claim was barred by Sec
of the Limitation Act, 1877:
tion 36, 37, 39 or 40 of Schedule

II

(l) I.L.R.,5 Mad,

73, cp. also p. 140.

(2)

7.M.H.C.R.,

2‘29.

* S.A. 367 of 1882 against the decree of C. G. Plumer, District Judge of North
Arcot, reversing the decree of T. Chellappa Néyudu, District Mﬁusii of Arm”, dated
20th December

1881.

VOL. VI.]
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Held that the plaintiff was entitled to sue for compensation
three years from the
defendants

date on which the

defendants’

were liable for any loss suffered

possession

177
for the trespass within
ceased, and that the

within three years preceding the date of

the suit.

THE plaintiff

alleged that in Fasli 1286 he raised a crop of ragi

on his land, and that in January 1877 the defendants prevented his
servants from taking water from his well and took possession of the

well, that the crop failed in consequence, and that in Fa.in 1287
also his crop of tenai withered from the same cause.
This suit was
brought on the 9th of February 1880 for Rs. 200, damages for loss
of crops.
By the order of the Mﬁnsif the plaintiff added a claim
of his right to the well.
The Miinsif decreed for plaintiff declaring him entitled to the
well and Rs. 100, damages, and dismissed the rest of the claim.
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to a declaration

The defendants appealed to the District Court on the ground
that the claim for damages was barred by limitation.
The judgment of the District Judge was as follows :—
“ The suit, as originally brought, was to recover damages from
defendants, incurred by their illegally obstructing plaintiff from using
the water of his well, whereby the crops raised on his land withered.

“ By

order of the District Munsif, plaintiff was compelled to add to

his plaint a prayer for a decree declaring his right to the well.
“ On that
point, think that the District Mﬁnsif erred. According to
the plaintiff’s own statement in the plaint, at the time of ﬁling this suit

I

he was in possession of the well under an order of the Deputy Magis
trate, directing that he should remain in possession without interfer
The plaintiff, therefore, was in full possession
ence of the defendants.
of all his rights to the well, and was not, therefore, in a position to ask

for

a declaratory decree.
“ The suit then as originally brought was properly framed.
“ It is a suit to recover damages incurred in consequence of an unlaw

ful

act

" In

of the defendants.
the plaint it is stated

that the cause of action arose in March

1877, when the crops alleged to have been damaged were harvested.

But this is wrong. The cause of action arose and limitation began to
run from the date of the illegal tortious act of the defendants, which
caused the damage, i. a, from the date that defendants took possession

of the well in the plaint. It is stated that defendants took possession
of the well in January 1877.
“ If Section 36 of the Limitation Act he held to apply to this case, the
plaintiff could bring his action within two years from the date of the
tortious act of defendants.

Nﬂaasunu
'27.

Racers-rm.

THE INDIAN LAW REPORTS.
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Niassrmu
v.

Racers-rm.

“

If any

[VOL. VI.

one of Sections 37, 39, or 40 be held to apply,

could bring his action within three years from January

“It

then plaintiff
187 7.

is not necessary to decide which of the above sections

applies.

One of them must apply, and whichever section applies, plaintiff’s
is barred, for the plaint was not ﬁled until 9th February 1880.

suit
On

the ground then that plaintiff’s suit is barred by the statute of limita

I reverse the judgment

of the District Mﬁnsif and dismiss plain
As limitation was not pleaded as a bar by defendants in
the Lower Court, adjudge that each party do pay his own costs in the
Lower Court. The plaintiff will pay the costs of defendants on
tions,

tiff’s suit.

I

appeal.”

The plaintiff appealed to the High Court on the grounds that
the suit was not barred and that he was entitled to the declaration
prayed for

in

the plaint.

Rdmdchandra Rdu Sa/wb for appellant.
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Hon. Rdmd Ra'u and Parfhasziralli Ayg/angdr for respondents.
The Court (Turner,

C.J.,

and Muttusa'me'

Ayyar,

J.)

delivered

the following
JUDGMENT

:-—-As the appellant had been disturbed

in

the enjoy

ment of his property by respondents. who claimed an adverse right,
he was entitled to

a. declaratory

As

decree.

of the well was a trespass on immovable

to damages, the seizure

property,

and it

continued

to be a trespass until the possession of the trespasser came to an end;
the limitation for suits for compensation

in

such a case is three years.

for any damage which accrued within three years before
February 1880, the date on which suit was brought, the re
spondents would be liable. The decree of the Lower Appellate

and
9th

Court is set aside and the
Costs to follow the result.

case remanded

for retrial of the

appeal.
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APPELLATE CIVIL.
Before

Mr.

J

amter 1mm: and

Mr. Justice Kimiersley.

HELEN BEARD,

PLAINTIFF,

1883.

January. 17.

and

SAMUEL EGERTON,

DEFENDANT.“

Uwil Procedure Code, Section 266-h—Attrwhmcnt

of moiety of salary of oﬁocr on

My

pay.

Under Clause ()1) of Section

266 of the Code of Civil Procedure,

1882, a moiety of

the salary of a public ofﬁcer drawing half pay (exceeding Rs. 20 per mensem) on sick
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leave is liable to attachment.

Tms

was a case stated under Section

617 of the Civil Procedure

by the Judges of the Court of Small Causes at Madras.
The reference to the High Court was in the following terms :—
“ This was a suit for money lent, and a decree was
passed against
the defendant on 4th September 1882 for Rs. 565 and costs.
“ Defendant is a Government servant, the full pay of whose
appoint
Code, 1882,

ment is Rs. 300 a month.

At present

he is on

sick leave and is only

drawing half pay subject also to other deductions.
“ In execution of the above decree one-half of his half pay has been
attached by prohibitory order under section 268 of the Civil Procedure
Code.

Mr. R. Bramon

on his behalf

objects to this attachment on the

ground that by Clause (h) of the proviso to Section 266 of the Civil
Procedure Code one moiety of his salary is exempt from attachment, and
that, therefore, as he is now drawing only half pay or less, there is
nothing to be attached.
“ We have previously ruled in such cases that what is
exempted from
attachment by the above provision of the Code is half the pay actually
drawn by the defendant at the time of such attachment; but, as the
question is a very important one and not altogether free from doubt,
and moreover is one which is likely constantly to occur both in this
Court and other Courts, we think it is expedient to obtain the decision
of the High Court upon it.

'

Special Case 78 0! 1882, stated by the Judges of the Court of Small Causes at
‘
Madras.
26

THE INDIAN LAW REPORTS.
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stnn
1).

Eenarox.

“The question which
Court is—

we would

[VOL. VI.

refer for the decision of the High

“ Does the word
‘salary’ in Clause

(1:)

of the proviso to Section 266 of

the Code of Civil Procedure mean the full pay of the judgment-debtor’s
appointment, or the pay which he is actually drawing at the time of
attachment ?”
Counsel were not instructed.

The Court (Inncs and Kindersley,
JUDGMENT

:——-We

JJ

.) delivered the

following

consider that the practice of the Small Cause

Court hitherto is right in regarding as exempted from attachment,
by Clause (11), Section 266 of the Gi-oil Procedure Code, half the pay

on sick leave

of the amount so
is

Half

salary.

The other half

is

by the clause quoted exempted from attachment.
attachable.

APPELLATE CIVIL.
Before

Mr.

Justice

Justice Kindersley.

Innes and

RAMKsAMI AYYANGAR, Pamrom,

1883.

January 19.

and

Decree—Ezecution—Death

of

BAGIRATHI AMMAL,

Rnsrommn'rﬂ‘

debtor after attachment and before sale—Representative:

Where

a

not made parties—Sale illegal.

judgment-debtor died after his land had been attached and the creditor

to the proceedings

of the deceased parties

:

brought the land to sale without making the representatives

was

petition

to the

High Court under

Civil Procedure praying that

sale

Section

622 of the

in execution of

a

Code

a

Tms

a

Held that the sale was illegal and must .be set aside.

of

decree
'

might be set aside under the following circumstances :—
The petitioner was the son of the judgment-debtor in Suit 507
In
of 1879 in the Court of the District Munsif of Timpatu'r.

'
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half his ordinary
received by him as his salary while

we understand, his pay on sick leave, which

is

is,

actually drawn by the judgment-debtor at the time of the attach
ment or from time to time.
What the defendant is now drawing

C.B.P.

182 of 1882
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j udgmenhoreditor

attached the debtor’s

B‘MXS‘XI

After attachment, in October 1880, the debtor died, and the

BAGIZ'MBL

execution of the decree the
land.

creditor, without making the debtor’s representatives parties to the
proceedings, brought the land to sale on the 15th December 1880.

Mr. Normandy

for petitioner.
Sadagopdclzdryar for respondent.
The Court

and Kindersley,

(Inn-es

JJ.)

delivered the following

no doubt that the representative of

JUDGMENT :—-We entertain

judgment-debtor ought to have been brought inin
and that the further process of sale, which had to take

the deceased

this case,

issue

without

some

The sale must

record representing

in

be set aside and the attachment

It will

resumed.
bring

person upon the

the de

against whom the decree might be executed.

ceased
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could be fully had, could not legally

before the execution

place

of the property

be for the judgment-creditor to take steps to

the representatives of the deceased

judgment-debtor and

regularly with the execution of his decree.
The petitioner will have the costs of this application.

proceed

APPELLATE CIVIL.
Sir

Before

C/uzrles

A.

Turner,

KL, Chief Justice,

and Mr. Justice

Muttusdmz' Ayyar.

RAMASAMI AYYAN

(FIRST DEFENDANT),

Pmmm,

was.
January 26.

and

SESHAYYANGAR
Limitation Act, Schedule

II, Section

(PLAINTIFF), RESPONDENT.*
179—Application for execution insuﬂiciently
stamped.

An insuﬁiciently
Section 179

of

stamped

Schedule

applicationjor

II of the

execution

Limitation Act,

a decree

of

1877, suﬂice to keep

may,

under

the

decree
,.

alive.

THIS was a petition, under Section 622 of the Code of Oivz'l'Proce
dure, to set aside. an order of the District Judge oil‘sogt'ttt Tary'ore,

J

'

um

-

1.

C.M.S.A. No.

of South

162 of 1882 against the order of G. A. Parker, District Judge
Tanj'ore, reversing the order of K.‘Kﬁshnayyanga.r, District Monsif 0t

Tiruvadi, dated 28th July 1882.

‘
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Rin'shn

rejecting,

on appeal, the petitioner’s

application

[VOL.

VI.

for execution of a

decree under Section 250 of the Code of Civil Procedure, 1877, under

Sssna.

the following circumstances :—

The decree was passed on the 21st of December 1877.

On the

20th of December 1880, the petitioner applied, by a petition stamped
with a one-anna stamp, for execution, and then made the present
The Munsif held that the
application on the 13th March 1882.
application of the 20th December 1880 kept the decree alive, but the

District Judge reversed this decision on the ground that an insufﬁ
ciently stamped application could not be taken to be an application
according to law within the meaning of Section 179 of Schedule

II of the Limitation Act,

18 77.

for petitioner.
Sadagopde/uiryar for respondent.

Deeardjéyyar

-
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The Court (Turner, C.J., and Muttuscimi Ayyar,
the following
JUDGMENT

J.,)

delivered

_

:-The

is not barred by limitation.

application

The

error in afﬁxing an insufﬁcient stamp did not render the application

illegal. The order of the Judge is
restored with costs in all Courts.

set aside and that of the

Mdnsif

APPELLATE CIVIL.
Before

Mr. Justice

Innes and

‘December

(Dnmsm),

VENKATARAMANAYYA

1882.

August 7.

Mr. Justice Kernan.
APPELLANT,

and

6.

SRINIVASA RAU

(PLAINTIFF), Rnsrounnm.'_

Limitation Act, Section l9—Landlord and tenant—Acknowledgment

of diferent

tenancy.
Where a landlord sued to recover
as a Chhlgaini tenant

arrears

of rent due from a tenant who entered

for one year and continued

in possession without executing a

fresh agreement:

Held that an admission,
the land as Mnlgaini
ledgment

made in writing, and signed by the tenant,

or permanent

tenant

that he held

at a lighter rent, was not an acknow

of the landlord’s right, which, under Section 19 of the Limitation Act,

' S.A. 837 of 1881 against the decree of K. B. Krishna Menon, Subordinate
J udgc of South Canara, reversing the decree of A. Venkutarﬁmana Poi, District
Mdnsif of Udipi, dated 14th June 1881.

VOL VI.]
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of rent for three years prior to

brought by the Court of Wards on behalf of the
minor plaintiff to eject the defendant from a garden and to recover
Rs. 160, being ten years’ rent due from 1869 to 1879, and Rs. 90,
THIS was

a suit

Exhibit A,

Chalgaini
2lst May 1862, on payment of the value of a house

interest thereon at twelve per cent., under
lease, dated

a

built by the defendant less the value of old materials used by the
defendant.

The defendant admitted

the execution

of Exhibit A. which was

for one year reserving a rent of Rs. 16, but claimed to be
in possession under Exhibit I, a Mﬁlgaini lease from the plaintiff’s
father, dated 10th May 1863, reserving a rent of Rs. 12 a year,
a. lease

and pleaded

that the claim

for more than three years’ rent was
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barred by limitation.

The Mﬁnsif found that the Mﬁlgaini lease was proved and held
that the plaintiff’s claim for more than three years’ rent was barred
on the

ground that Section

7 of the

Indian Limitation Act, [87 7, did

not apply to suits brought during the minority of an infant by the
Decree for plaintiff for three years’ rent

manager of his property.
at the

rate ﬁxedin Exhibit

the date

I with

of suit till payment.

interest at twelve per cent. from

The rest of the plaintiff’s claim was

dismissed.

The plaintiff appealed.
I
The Subordinate Judge declined to believe the evidence

I

as

to

chieﬂy on the ground that Exhibit A
left in the possession of the lessor.
As to the claim for ten years’ rent, the Subordinate Judge held

execution of Exhibit

the

was

that a deposition
September

made by the defendant

before the

Tahsildér in

[876, in which he admitted his liability to pay rent at

the rate ﬁxed in

Exhibit I,

saved the plaintiff’s claim

to the rent

which accrued from the end of 1874.

The defendant

of

appealed to the

High Court.

for appellant contended that there was no proof
notice to quit, that the house had not been properly valued,

Mr.

Wedderburn

and that the admission made by the defendant was not an admis
sion of the right claimed by the plaintiff but of a right essentially

different therefrom,
of it.

Vanna-a
1151520
1]

the date of the admission.

and that the plaintiff could not avail himself

Sm'mvasa.
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The Government

Vaxxan

3m“

17.
SEI'NIVASA.

[von VI.

Pleader (Mr. Shep/lard) for the respondent
to claim

contended that the plaintiff being a minor was entitled

arrears of rent from the date of the plaintiff’s father’s

death in

1870.
a reference to the

Subordinate Judge on the question of

JJ

JUDGMENT :—On the ﬁnding of the Subordinate
after

continuance

beyond

a lease from year to year.

becomes

a.

case

lease for

the term of the year,

Notice

is

a

year, which,

is,

Judge, the

stands thus :—The lease was a Chalgaini lease, that

Ker

necessary before

a

After

notice and as to the value of the house, the Court (Innes and
nan,
.) delivered the following

now found that due notice was given.

The Subordinate

Judge was of opinion that

a

It

is

tenant so holding can have his tenancy determined.
deposition

given

arrears operated to extend the period of limitation, and awarded
rent from

the year

1874, but the section of the Limitation

Act

should
applicable (Section 19) requires that the acknowledgment
in
be an acknowledgment of liability
respect of the right claimed.

a

different right to that claimed, viz.,

respect of
rent as

Mulgaini tenant.

We

is

made by the deposition

a

The acknowledgment
a

a.

liability in

liability to pay

can only allow rent within three years prior to the date of

the suit.

liable to pay for improvements, Rs. 487-8-0, after
The plaintiff
deduction of the value of the old materials employed by defendant.
In modiﬁcation, therefore, of the decree of the Subordinate
is

liable to pay Rs. 487-8-0
Judge, we shall decree that plaintiff
for improvements, and that, on plaintiff paying Rs. 383-8-0, being
Rs. 487-8-0 less Rs. 104, the rent of three years immediately
is
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by defendant in 1876 in which he admitted his liability to rent in

preceding the suit, and three-and-a-half years’ further rent up to the
13th December 1882, the defendant

do surrender

the premises to

plaintiff, and that defendant do bear all costs up to the appeal to
the High Court, and each party will bear his own costs of this
appeal.
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CIVIL.

Before Mr. Justice Innes, Oﬁiciating Chief Justice, and

Mr. Justice
SESHAYYAR

Muttusdmz' Ayyar.

(PLAINTIFF),

APPELLANT,

1882.

August 25.

and

PAPPUVARADAYYANGAR
Procedure—Appeal
S. sued

(SECOND DEFENDANT),

by defendant disclaiming

to redeem land mortgaged

to

N.

and

the ground that ho was in possession on account

all interest on his own account.
made P. a defendant
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in the suit on

of N., his brother.

P. disclaimed all interest on his own account, and alleged
sion on behalf of N. and that the mortgage

RasPONnaN'r.*

that he was in peasan

was a forgery.

N. was or parts.
The Mﬁnsif decreed for the plaintiff.
P. appealed.
The Subordinate Judge dismissed the suit on the ground that the
mortgage

was not proved :

Held on second appeal that P. had no locus atandi and could not appeal from the
Mfmsif’s decree.

PLAINTIFF sued to redeem

a mortgage

executed by his deceased

father to the ﬁrst defendant in 1849.

The ﬁrst defendant was or parts, but was examined
by commission

as a witness

in Bengal.

The second defendant, the elder brother of the ﬁrst defendant
who was sued as being in possession of the land on behalf of the
ﬁrst defendant,

pleaded that the mortgage deed was a forgery;

that the land belonged originally to his family and fell on partition
to the share of the ﬁrst defendant, and that
he was

in

for the last thirty years

possession on behalf of the ﬁrst defendant.

The Munsif decreed that the defendants
plaintiff.
The second defendant

should deliver posses

sion to the

appealed to the Subordinate

Judge, who

disbelieved the plaintiff’s case and dismissed the suit.

'

S.A. 136 of 1882 against the decree of P. Terumal Ran, Acting Subordinate
of Tinnevelly, reversing the decree of T. Adindrayana Chettyar, District
Mdnsif of Ambasamudram,
dated 13th October 1881.

Judge

Basin

[VOL. VI.
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The plaintiff appealed to the High Court on the ground that

pupuzlmm the second defendant ought not to have been allowed to defend the
suit for the ﬁrst defendant in the absence of any authority from
the ﬁrst defendant, and‘that the second defendant’s

appeal ought

to have been dismissed.

T. Ranga'cha'ryar for appellant.
Respondent

was not represented.

The Court (Innes, Ofﬁciating C.J., and Muttusdmi Ayyar,

J.)

delivered the following
JUDGMENT :—--The
account

of his divided brother,

stated that he was ﬁrst

all title to the

gage set up

It

the ﬁrst defendant.

defendant’s

not appear, and the District
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disclaimed

second defendant

and only said he was in possession on behalf and

property

agent.

First

Miinsif found in

was not

defendant

favor

on

did

of the mort

by plaintiff and decreed in his favor.

It

The second defendant then appealed.

is observable that he

was not authorized to conduct the defence to the suit on behalf of
ﬁrst

defendant, nor did he assume to do so, nor did he appeal on

He

behalf of ﬁrst defendant.

appealed in his own name and on

his own account.

The Subordinate

Judge found the mortgage

set up

by plaintiff

not established, and, on what he considered to be the principle laid
down

in choaji

Vg'jaya

Ragbunad/ia

Valoji Kristnan Gopalar v.

Chinna Naya-na 0/wtti,(1) dismissed plaintiff’s claim.

The plaintiff now appeals to the High Court on the ground
that second defendant had no locus standi and that he had no right
to appeal.

If the

.

second defendant had set up possession on his own account

and stood on his possession and put plaintiff to the proof

of his

title, we should agree with the Subordinate Judge as the case
be on all fours with that on which he has relied.
But

would then

after second defendant

had disclaimed

his own account and admitted

all interest in the land on

that he

only held possession on
behalf of the ﬁrst defendant, it was not open to him to contest the
decree which decided in favor of plaintiff’s title and against ﬁrst
defendant.

(l)

10

mm,

151.

MADRAS SERIES.
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then rested with ﬁrst defendant to appeal.

and we think second defendant

to protect

21 possession

He did

not do

could not appeal to the Court

which he had already disclaimed

to hold

Sssus

Pug,
"MD"

except on behalf of ﬁrst defendant.

We

decree of

must reverse the

the

Judge

Subordinate

and

restore that of the District Munsif.
Second defendant

will

pay the costs of this appeal.

APPELLATE CIVIL.
Before

Mr.

Justice Kernan and

Mr. Justice

Muttustimi

Ayyar.

NADUVATH MANNAKEL SUBRAMANYAN NAMBL'TDRIPAD,

I

PETITIONEB.*
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Regulation

V of

1888.

1804, Section 20—Guardian—Minor—Estatc

paying revenue to

Government—Jurisdiction of District Court.
A District Court has no jurisdiction under Section 20 of Regulation
Section 3 of Regulation

X of 1831 to appoints

Vet

1804 and

guardian of the estate of a minor when

the estate pays revenue to Government.

THIS was an application
Malabar
petitioner

under Section

made to the District

20 of Regulation

Vof

Court of South

1804 to appoint the

guardian of the estate of a female infant who, it was

alleged, had inherited the Amarampallum

Kovilagam.
The District Judge was of opinion that the estate was subject
to the ordinary rule of inheritance applicable to Nayar Tarwads,
and that, as there were three adult males in the Tarwad, the appli
cation could not be granted, and held that, even

if the infant

became

the sole representative of the family, the Court had no jurisdiction

in the matter,

as the estate paid

revenue

to Government

and, as

such, was subject to the jurisdiction of the Court of Wards under
Section 3 of Regulation

X of

1831.

The petition was rejected.

The petitioner then applied to the High Court under Section
622 of the Code of Civil Procedure, 1877, to set aside the order on
the ground that the Judge had jurisdiction and that, whether the
minor was entitled solely or

1882.
December

ointly with others, it was competent

to the Court to appoint a guardian on her behalf.

Mr. Shepherd for the petitioner.

' oar. 46 of 1882.
27

19

January n“
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In Perz'asdmi v. Seskadri Ayyangdrﬂ) it was held that the words
Tue PETITION
or Summ
‘
a
minor under the jurisdiction of the Court of Wards ’ used in the
minus.
Indian Majority Act, 1875, Section 3, meant a minor whose estate
had been actually taken possession of by the Court of Wards; so

in

X of 1831 (which extends Section 20 of
Regulation V of 1804 to property of every description not subject
to the Court of Wards), ‘ subject to the Court of Wards’ means

Section 3 of Regulation

actually,

not potentially, subjected to the custody of the Court of

Wards.

J

'

(Muttusémi Ayyar, .-—The Sadr Court thought in 1852 that
there was no jurisdiction and in 1853 that there was jurisdiction.)
The judgment of the Court (Kermm and Muttusdmi Ayyar,
.)

JJ

was delivered by
KERNAN,
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case

].—We think

the Judge is right.

The minor in this

has property paying revenue to Government.

This Court has held that Regulations V of 1804 and X of 1831
to a Zila (now District) Judge to appoint a

do not give power
guardian

to a minor in a case where the Court of Wards have

jurisdiction to do

so, viz.,

in

cases where

the minor is entitled to
I

property paying revenue to Government.
Section 20 of the Regulation

V

of 1804 and Act

XIV

of 1858

have been held by a majority of the Court in 1871(2) to refer
only to cases where the Court of Wards have not jurisdiction.

Whether the Court of Wards exercise their jurisdiction or not,
this
the

considered, was not material

Court

Zila Court

had jurisdiction.

This

on the question whether

seems to be the proper con

having regard to Regulation X of 1831, which refers to
of
minors that was subject to be taken in management,
property
but which was not in fact taken in management as well as of pro

struction,

perty actually taken in management, by the Comt of Wards.

(1)

I.L.R.,

3

Mad,

ll.

Circular of 13th November 1871.
The High Court have had under consideration the question whether Regulations
V of 1804 and X of 1831 were intended to confer jurisdiction on the Zila Courts for
when the Court of Wards might have intervened
the appointment of guardians
A majority of the Judges are now of opinion
with the sanction of Government.
that when the Court of Wards can interfere the Zila Courts cannot, and the Chief
Justice considers that the duty of the Court of Wards can only be avoided by
an express order of Government in each case. The Court are further of opinion
that Section 20 of Regulation V of 1804 was not intended to apply to the case of
(2)

i-c-parceners.

MADRAS SERIES.
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made in Section 3 of the Regulation

There is a distinction

X

of THE

not subject to the jurisdiction of the Court

1831 between property

ran-nos

0:23;:

of Wards, and property, mentioned in Section 1, not taken under
the management

Act

XIV

of minors

This

“

of the Court of Wards.

not subject to the

seems to warrant

of 1858 that
of minors

Zila

of 1858 gives power to the

of the Court of Wards.”

urisdiction

the construction

Courts over property

of the Regulation and

jurisdiction is given to the Zila Courts only in

owning property not subject

Act

cases

to the jurisdiction of the.

Court of Wards, i-e., not having property

which the Court of

Wards could take the management of, viz., property paying revenue
to Government.
be

III of

Regulation

1802 authorizes

or nearest of kin.

taken by a guardian

possession

However,

to

we cannot
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interfere, and must dismiss the petition.

APPELLATE CIVIL.
Before

Mr. Justice

lanes and

cnarrr

ANNAMALAL

Mr. Justice

(PLAINTIFF),

Kinder-alley.

Arranmwr,

1883.

January 17.
—-—

and

J.

COLONEL

G.

CLOETE

Madras Boundary

(DEFENDANT),

Raucnnasrﬁ

Act—LindtatioM-Procedm's.

Under Section 25 of Act XXVIII of 1860 (Madras Boundary Act), which limits
the time within which a suit may be brought to set aside the decision of a Settle
ment Ofﬁcer to two months from the date of the award, time will not begin to run
until the date on which the decision is communicated to the parties.
As the Settlement Oﬂicer is required
under Section

25, a decision

to take evidence before

based upon

coming

the report of a subordinate

to a decision

vitiates the

whole proceedings and is not binding on the parties.

Tm: facts of this

case, so

this report, are set
Kindersley,

JJ.).

Mr. Jolmstone

far as they are necessary for the purpose of

out in the judgment of the Court (Innes and

and Devardjciyyar for appellant.

’

The Governmsnt Pleader (Mr. Skephard) for respondent.

' SA.

331

of

1882 against

F. H. Wilkinson, Acting District Judge
T. Misquita, District Mﬁnsif of Tripatﬁr, dated

the decree of

of Salem, conﬁrming the decree of
12th December 1881.

Armani“!
0.

Camera
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JUDGMENT :—On the'14th

June 1877, the defendant, a Settle
ment Ofﬁcer, purporting to act under Madras Act XXVIII of 1860,
passed a decision demarcating the boundaries of certain villages in
the Salem District, some

of which are in plaintiff’s mitta.

He

gave notice of his decision to the plaintiff in an endorsement of the
20th June 1877 on a letter addressed by plaintiﬁ to him.

On 18th

August 1877, plaintiff brought this suit to set aside this decision.
The District Mﬁnsif considered plaintiff was not in time, as his
appeal (see Section 25, Act XXVIII of 1860) was not brought
within two months

from the date of the decision

;

and he dis

missed the suit.

The Subordinate

Judge in appeal considered that the decision

purporting to be under Act
XXVIII of 1860, was upon a matter in which he had no right to
exercise the power conferred by that Act, or that, if he had, his
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of the Settlement

Ofﬁcer, though

procedure was not in accordance with what is required by the
as the evidence on

before him, and there was nothing to show that he made
to the parties.

Act,

which his decision was based was not adduced

He, therefore, remanded the

case

it known

for disposal by

the District Mi'insif 0n the merits.

,

The District Mfmsif, and the District Judge, before whom the
case came in appeal, have found that the boundary, as ﬁxed by the
Settlement Ofﬁcer, is the proper boundary,

and the plaintiff’s suit,

therefore, stands dismissed.

Plaintiff

now appeals on seVeral grounds.

We have ﬁrst to consider whether under Section 25 of the Act
This point was only raised in the appeal to
plaintiff was in time.
the Subordinate

Judge, but it is necessary to determine it as it

affects the jurisdiction of the

We think

he was in time.

the sense of the

Act, it

Civil

If

Courts.
there was any decision at all in

could not date earlier than the date of the

of it to the parties; otherwise, they might be
barred of their right of appeal without any knowledge of the
communication

decision having been passed.

As

to the points on which plaintiff

"

has appealed,

it is only

necessary to consider the second.

We are of opinion

that the procedure was altogether irregular

and the decision cannot be binding on plaintiff.

VOL.
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He Muslim:
The Act requires the ofﬁcer to take the evidence himself.
with
himself
0.32“
cannot delegate this duty. Colonel Cloete contented
a
and
Singh,
writing
Booth
subordinate,
the
of
a
report
accepting
We must hold that the decision is wholly
We, therefore, allow the appeal;
set aside.

decision at Coimbatore.
void and should be
but each party

will

bear his costs throughout.

APPELLATE CIVIL.
Mr. Justice

Beg/ore

Innes and

Mr.

__

Justice Ker-nan.

ANAKATTIL NARAYANA KRISHNAN KARTHAVU,

1883

February 16.

PLAINTIFF,
and
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KOCHERI PILO PILO,

DEFENDANT.*
on foreign judgment.

Small Cause Court-Jurisdiction—Suit

A suit upona foreign judgment is not oognisablo
under Act

established

XI

THIS was a case referred
dinate

under Section

1882, for the opinion

Procedure,

Judge

by a Court of Small Causes

of 1865.

of the

617 of the Code of Civil

High Court by

the Subor

of British Cochin.

The case was stated as follows :—
“ The plaintiff sues to recover from the defendant, a native of
British

Cochin,

with subsequent interest and

being the sum due under

a decree,

costs, Rs. 156-15-8,

July

dated 8th

1881, of the

Mﬁnsif’s Court at Cochin in the Native State of Cochin.
“

The defendant

suit, as

it is

contends that this Court cannot entertain

the

founded on the judgment of a Court in a Native State

and relies on Bhamini

Shankar Shevakriim v. Pursria'ri Kcih'ddsﬂ)
in support of his contention .

“The

issue in this suit is whether this Court has jurisdiction to

entertain

a suit on a judgment of a Court in the Native State of

Cochin.

“

In Bhaodni

Shankar

Sherakrdm

v. Purszidri

Kziliddsﬂ) the
plaintiff sued in the Court of the Small Cause Judge of Ahmedabad

. Referred

Case

22 of 1882 stated

South Malabar at Cochin.

(l) I.L.R.,

6 Bom., 292.

by H. Suhbar-ayyar,

A

Subordinate Judge of

[VOL. VI.
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l

Kalsnssx
'U.

PILO.

to recover Rs. 500 decreed to him by one of the Courts of

Highness the Gaekawar of Baroda.

His

The defendant pleaded want

On a reference made by the Judge, the High
of
Court
Bombay held, for reasons stated in its decision, that the

of

urisdiction.

suit could not be maintained.

“ This suit is
exactly similar in nature to the suit referred to in
would, therefore, for the reasons therein stated,
decision.

I

— that

dismiss

the plaintiff’s suit,

High Court
“

I may

contingent

on the

decision

of the

of Madras on the issue above recorded.

observe here that no notiﬁcation

appears to have been

of His Highness
may be executed in

made under Section 434 in favour of the Courts
the Raja of Cochin declaring that their decrees

British India.”

.

Counsel were not instructed.
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The Court

J J .) delivered

(1 macs and Kernan,

the following

JUDGMENT z—The Subordinate Judge of South Malabar at Cochin
refers for our decision the question whether his Court has jurisdie~

tion to entertain a suit on

judgment of

a

a

Court in the Native

State Of Cochin.

The obligation arising out of the duty to obey the judgment of
a foreign Court is not one of the obligations

upon which a suit can

be entertained in the Small Cause Court.

-

Before

Sir

Charles

APPELLATE CIVIL.
A.

KL, Chief Justice,

Turner,

and

Mr.

Justice

Kindersley.
1882.

March 16,

April

KESHAVA sANABHAeA

m.

ANOTHER (Savanna AND

Tmn

Arrsmmrs,

Darsrmsu'rs),

25.

and

LAKSHMINARAYANA

(PLAINTIFF .uvn Fmsr
RESPONDWB.*

AND anornsu

DEFENDANT),

Jurisdiction— Value of subject-matter of suit to set aside adoption—Plea.
—Duty of Court of Appeal.

An Appellate Court
if

may be disregarded

‘ SA.
Canara,

to jurisdiction

cannot treat a plea to jurisdiction as a technical plea which
the Court is satisﬁed

with the decision on the merits.

780 of 1881 against the decree of J. W. Best, Esq-. District Judge of South
conﬁrming the decree of J. P. Fernandes, Esq., District Miinsif of Cdipi,

“Med 16th

July

1881.

VOL. VI.]
For
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the purpose of determining the jurisdiction

over a suit by a roversioner

the loss which would accrue

set aside an adoption,

193
to

to the adopted should the adop

tion be declared invalid is the measure of the value of the subject-matter of the suit.
A Hindﬁ reversioner, entitled, after the death of a tenant for life, to a share in
the inheritance, cannot lay claim to any deﬁnite
transaction

share, nor can he sue to set aside a

affecting the inheritance, so far only as it would affect his probable

share.

THIS suit was brought upon a ten-rupee stamp to set aside an
alleged adoption so far as it affected the plaintiﬁ’s reversionary
rights. The value of the subject-matter of the suit not having been
stated, the Mfrnsif called upon the plaintiff to put in a list specify
ing

the

value

of his

Rs. 2,016-2-5, being

claim.

The

plaintiff’s

valuation

was

the value of one-third share of the property

by the adoption.
Objection having been taken to this
valuation, a Commissioner was appointed to value the property.
According to the Commissioner’s estimate, one-third of the property
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affected

The plaintiff having abandoned his claim
buildings valued at Rs. 787-10-8 with the Court’s permission
under Section 373 of the Code of Civil Procedure, the Munsif held

was

worth Rs. 2,959-2-3.

to

that the claim came within the pecuniary

jurisdiction of his Court
and decreed that the adoption was invalid, and that the plaintiff
was

entitled to one-sixth of the property

after the decease of the

ﬁrst defendant.
On appeal by the seventh, eighth, ninth and tenth defendants,
the

District Judge

overruled

the objection

as to

jurisdiction and

conﬁrmed the Mﬁnsif’s decree on the merits.

The seventh

and tenth defendants

Court on the grounds

then appealed to the

High

(inter alia) that, the suit not being for the

recovery of any property, the Courts below were wrong in con
his possible right of
sidering that the plaintiff’s abandoning
succession to a particular item of property

would bring the suit

within the jurisdiction of the Munsif; that Section 373 was inap
plicable; and that, plaintiff’s right being simply contingent, it was
not competent for him to seek for a declaration of his right to any
deﬁnite share.

The material facts appear from the judgment.
Rdmtickandra Rdu Sabeb for appellants.
The plaintiff cannot have a declaration because his right is only
contingent, nor can he conﬁne his suit to one-sixth share by alleging
that he is only one of six reversioners.

The whole inheritance is

Ks'snava
v.

Laxsmu

uia‘uxa.

Ka'smwn

min,“

"m‘m‘"
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in dispute and for purposes of jurisdiction the whole must be valued.
The immediate heir being the ﬁrst defendant, plaintiff has no right
to bring the suit.

(Turner,

C.J.—If

he 'shows that the mother (ﬁrst defendant)
the
colluded with
widow?)
The ﬁrst defendant also contests the adoption, and she may

bring another suit.
Sriniz'dsa Rdu for ﬁrst respondent

This suit is brought to
right of plaintiff.

(ﬁrst defendant).
not to declare the

set aside the adoption,

Gopdl Rdu for second respondent (plaintiff).

J .—Can you bring

(Kindersley,
as regards

your share only

a suit to set aside the adoption

?)
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(Turner, C.J.-—You cannot value your share of setting the adop
tion aside. That is absurd.)
Rdmackanrlm

Rciu Solzeb referred

to

Bid Mdhkor

v. Bulaklzi

Ohaku.(l)
(Turner, C.J.—I do not see how plaintiff can bring this suit.
There is the mother alive who ought to bring the suit. No person
can sue unless he has a right of action vested in him.
The plaintiff
may

be dead before the right vests in him.
The mother says she
has the estate and she refuses to sue though she is the person that
has the present right to sue.
The plaintiff is entitled to question
the mother’s acts, but there is no such thing here. The suit is only

brought to vindicate his title.)
Rdu Salwb referred to Katkama Natcln'ar v. Dora.
singa Te'ser,(2) Hunsbuiti Kemin v. Islm' Duit K067“,(3) and Tekait
Doorga Persad Singlz v. Tekaz'tni Doorga
Konwari.(4)
(Turner, C.J.—-N0 doubt we have held in the North that where
Rdmackandm

there was collusion

between

two ladies with qualiﬁed estate, one

being entitled to succeed the other, the heir, with a
entitled

to bring a suit for a declaration,

full

estate, was

but here there is no

collusion.)

The judgment of the Court (Turner, C-J., and Kindersley,
was reserved

(1)
(2)

till

I.L.R.,l
L.R.,

2.

the 25th

130111.,538.

I.A.,

169.

April

1882, and delivered by

(s)

I.I..a.,

(4)

5

L.R.,

5 Cal., 512.

1a.,

419.

J.,)

MADRAS seams.
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Tunxsn, C.J.—
I
Babu Nayak

KB'BHAVA
v.

I
Analntha

I
Devendra.

1'

‘

I
I
2nd

I

|

14'"

I
3rd

6th
Deft.

Subraya.

Lakshmi-

-|

an

Deft.

"Harm

(Plaintiﬂ

Bee

,

_

'ri,=Bridevi(died1877}.

,m

adapted “1
(
1838*

5th

Deft. Deft.

|

’

Puttu.

minivans.

‘

Chudamma=Venkappa=Kaveri
(m Deft.)
Gonnda.

Lumin

Saiiti.

Deft.

it

is

The pedigree of the respondents and of Ses/zagz'ri, whose estate
subject of this suit, has been found to be, so far as

isthe

material, as above set out.

died

in

widow, Sridez‘f, who

1877.

protection of the seventh defendant

;

the son of Sridevi’s sister and was under

is

The eighth defendant
the

a

who died without issue in_1838, leaving

ninth and tenth

the

defendants are the brother and nephew of Srr'deri.

Before her death

Srich

executed a muktiarnz’ima

in which

she

declared she had adopted the eighth defendant under instructions

her husband

the ninth and

managers of her husband’s estate for the beneﬁt

The plaintiff, claiming to be

grandson of Balm

a

of

and

a

the minor.

and by which she appointed

sapinda of Seshagiri through the common ancestor, the father
to
one-third share in Sea/m

Babu and Anantha, and entitled

a

from

tenth defendants

of

had been made, was invalid.

'

declaration that the alleged adoption had not

if
it

been made, and,

a

giri’s estate after the death of Kaveri, the ﬁrst defendant, brought
this suit to obtain

:

:

The ﬁrst defendant denied the plaintiff’s title the second, third,
and- fourth defendants did not appear: the sixth defendant sup
the seventh, ninth, and tenth denied
ported the plaintiff’s claim
plaintiff's title and relied on the adoption. It was also pleaded
that the value of the suit was in excess of the Mi'insif’s jurisdiction.
Both Courts have found that the plaintiff has proved his title,
authority

adoption
to adopt

not proved,

and that,

not proved.

With

taken to the jurisdiction,
value of the

estate

it

that the

if

the

is is
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Venkappu, having no son by either of his wives, adopted Sasha
gire',

the Munsif ascertained

was nearly Rs. 9,000.

were made, the

regard to the objection

But

that the whole
he allowed the
28

THE INDIAN LAW REPORTS.
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Ka'suava
v.

Laxsmn

siuiraxa.

[VOL. V1.

plaintiff to abandon his title to certain buildings, and, deducting
the value of these buildings, found that the one-third share claimed
by the plaintiff would be properly valued at Rs. 2,226-7-7, and,
conceiving that the subject-matter of the suit was thus brought
within the pecuniary limits of his jurisdiction, he passed a decree
declaring the adoption invalid, and that the plaintiff, on the death
On appeal the
of Kaveri, would be entitled to a one-sixth share.
by the

plea of want of jurisdiction was repeated and overruled

Judge as technical.
On second appeal it is objected that, inasmuch as no claim was
made for the recovery of property, but for a declaration of the
invalidity of the adoption, the abandonment of title to a portion of
the estate would not bring the suit within the Munsif’s urisdiction :
as the

plaintiff’s right was merely contingent, he
could not claim a deﬁnite share and that in the life-time of Karim-i
that, inasmuch
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he was not entitled to maintain suit.

The Judge is in error in holding a plea to jurisdiction to be a
technical plea in the sense that an Appellate Court is entitled to
disregard it if the Court is satisﬁed with the propriety of the deci

If the subject-matter of the suit
of the pecuniary limits of the Munsif’s

sion under appeal on the merits.
was, in value,

in

excess

jurisdiction, it was the duty of the Appellate Court to
the decree, for the decree would have been passed by
having no authority to pass it.
In our judgment the validity of the plea must

set aside
a

Court

be allowed.

reversioner cannot lay claim to any deﬁnite share, and, although

in

allowed

to protect

A
he

his possible

cases
interests by
suit to impugn a transaction that may affect his title,
he cannot impugn so much only of the transaction as would affect

is

certain

instituting

a

what he calculated

may be the extent

asked for a declaration

of his interest.

He

has

that the adoption was not made, and that,

The fact and validity of the
adoption is then the subject of the suit, and in valuing it for pur

if it

was made, it was invalid.

jurisdiction, a computation must be made of the value of
the interest that would be lost to the alleged adopted minor if the
adoption be declared invalid.
It is stated by the appellants that in virtue of the muktiarnama
poses of

they have taken possession of the estate. Whether this has been
done with the concurrence of the ﬁrst defendant is not apparent.

VI]
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plaintiff is an

Ks'smva

immediate reversioner to the ﬁrst defendant, we are not prepared to

Lsxsrnu

She has at least abstained

say he is not entitled to maintain suit.

as the

We, therefore,

set aside

'U.

shrine“.

First

the decrees of the Lower Appellate Court and 0f the Court of

Instance and direct the Mi’insif to return the plaint to the plaintiff

in the proper Court.

for presentation

The respondents will pay appellants’

costs

incurred hitherto in
‘

all Courts.

CIVIL.

APPELLATE
Before

Sir

Charles

A.

Turner,

KL, Chief Justice,

and
'

Muttuseimi Ayg/ar.
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KUPPAYYAN
I

RAMASAM'I AYYAN

AND ANOTHER

»

a Court

1883.

January 11.

Rssrou

(Rasronnesrs),

DENTs.’

Decree—.Ezecution—Irregular

At

APPELLANT,

(Pa'nrronnn),
and

I

‘

Mr. Justice

sale in execution

of a decree,

Procedure—Sale

T

set aside.

bid 3,560 rupees for the judgment

land on the 24th March 1882, but the Arm'n re-sold the property the next

clebmr’s

day for 2,500 rupees on the ground that the deposit was not duly made.
on the 28th March and a fresh
to the judgment-debtor,
011 the 13th
sale to

T

July

the

T

objected

by the Court without giving notice
and the land was sold for 2,700 rupees on the 13th June.
sale was ordered

j udgment-debtor

applied to have this sale set aside

and the

conﬁrmed.

Held that the judgment-debtor was entitled to have the sale of the 13th June
it set aside, and that the Court was bound to decide

and the order which led to
whether

the deposit had been duly made by

T

or,

any deﬁciency in the price which might be realised

if

not, whether

T

was liable for

on a re-sale.

THIS was an appeal from an order of the District Court of Coimba
tore
12

rejecting a petition presented by the judgment-debtor in Suit
of 1880 praying that a sale of his land in execution of the

decree

might be

The facts are
Gurumu'rti

set aside.
set out

in the judgment.

Ayyar for the appellant.

The ﬁrst respondent (Rémdsdmi Ayyan) did not appear.

'

C.M.A.

Coimbatore,

668 of 1881 against
dated

15th

July

the order

1881.

of F. C. (hm-Comm,

District Judge of

THE INDIAN LAW REPORTS.
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Mr.

Kt'rrA
U.
Ra‘ua'sﬁui.

[VOL.

VI.

for the second respondent (Tbévana Goundan)
of the judgment-debtor was barred

Wedderburn

contended that the application

II of

under Section 166, Schedule

the Limitation Act, 1877, as

the judgment-debtor was bound to object to the second sale with

in thirty days from 25th March under Section 311 of the

Code

of Civil Procedure, and that the judgmenthebtor had no ground
for objecting to the publication or conduct of the third sale under
Section 311.

I

-

.

The judgment of the Court (Tm-nor, C.J., and Muttusdnn' Ayynr,

J.)

was delivered by

TURNER,

C.J. z—In

of a

execution

appellant, certain immovable

property was offered for sale at auc

tion on the 24th March and knocked down to Tkérana
Rs. 3,550.

against the

obtained

decree

Gouna'an

for

,

only Rs. 2,500,

Reimafi Goundan being the purchaser of two lots and

the decree-holder

chndan

On the 26th March

of the other lots.

presented

a petition

to the District

Tlee'vmm

Court which had

Amin who refused to receive

it,

ordered the sale, asserting that he had offered the deposit to the
that the Court

and he prayed

would receive his deposit and grant him a receipt.

re-sale without determining

A

third

sale took place

purchased by the decree-holder.
presented the present application.
was

On the 13th

He

valid and prayed that the third

July

it

whether the ﬁrst sale had been duly made.

on the 13th June and the property realised only Rs. 2,700

:

set aside the second sale and ordered

a

No notice of this application was given to the judgment-debtor,
but the decree-holder appeared, and the Judge on the 28th March

was

the appellant

asserted that the ﬁrst sale
sale

should be

set

aside.

Neither the ﬁrst nor second sale (whichever was valid) should have
been set aside without notice to him, nor should the third sale
have been ordered

without an inquiry whether

the deposit had

been duly made or Tkécana Goundan was liable for any deﬁciency
sale was duly proclaimed,
that the appellant was aware that any order had

is

re-salc.

it

in the price realised on
Although the third

a
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The Amin, considering that the deposit had not been duly made,
re-sold the property in lots on the following day, when it realised

been

not shown
passed

on

Tkévana Goundan’s petition, or that he knew that The'vana Go-zmdan
had consented to the order for the third sale.

MADRAS SERIES.
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Before the third sale was conﬁrmed and within thirty days of
the day on which it was held, the appellant presented his objection,

Kern
o.

RA'IA'sMn.

making the decree-holder and Thévana Goundan parties.

The order of 28th March in effect
sales held

theretofore ought

set aside whichever

to have been aﬁirmed

;

of the two

such an order

The ground
on which he took objection to the conﬁrmation of the third sale
The orders of the District Court direct
appears to us to be valid.
ing and conﬁrming the third sale are set aside, and the District
could not be passed without notice to the appellant.

COurt is directed

to pass

fresh orders on the application

which

Each party will hear his own

resulted in its order of 28th March.
costs.

Generated for alum (Columbia University) on 2015-08-10 07:53 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

APPELLATE CRIMINAL.
Before

Sir

Charles

A.

Turner,

Kt,

OhiefJLIst-ice, and

Mr. Justice

Kindersley.

THE QUEEN

1883.

February 9.

against

MUTTU REDDI
Madras Act

I of

AND ANOTHEB.*

1858, Section 2—Forced

Labour—Labouring Classes.

who habitually engage in manual labour, although they may at the same
time be employers of labour, are included
in the term “ labouring classes" used in
Persons

Section 2

of Act

the

I

of 1858 (Madras).

of this case were called

for by the High Court on
25th of October 1882 under Section 297 of the Code of Criminal

THE records
Procedure,

1872.

The prisoners were convicted by the Second-class Magistrate of
2 of Act
of 1858 (Madras) for “ re

Mangalagiri under Section
fusing

I

to work at the closing of the breaches caused to the Kistna

embankment by the river ﬂoods,” and also under Section 323 of the
Indian Penal Code for striking a Revenue peon, and were sentenced
to ﬁfteen days’ simple

imprisonment.

A

ﬁne of Rs. 10 was also

imposed on the ﬁrst prisoner.

On appeal, the Joint Magistrate conﬁrmed the sentences.
* Revision
Case 7 of 1883.

Tun Queen
a.

Menu.

[VOL. VI.
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The facts found by the lower Courts were that on the 8th of
August the Second-class Magistrate, as Deputy Tahsildar, called
upon the prisoners

and 37 others who had been collected by the

Revenue peons and the police to proceed from their village to Sita
nagaram to work at breaches in the

Kz'stna embankment

river ﬂoods, when the prisoners refused

caused by

to go, assaulted a peon,

and the gang ran away.

On appeal the prisoners pleaded that they were not of the
classes” within the meaning of Section 2 of Act
of

I

“ labouring

The ﬁrst prisoner paid Rs. 100 and the second Rs. 40 kist
Both were cultivators of the Reddi

1858.

and the ﬁrst employed servants.
caste.

The Joint Magistrate held that both were of the “ labouring

classes.”

The Government Pleader (Mr.
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conviction.

The Court (Turner,
lowing

OJ,

Shepha-rd)

appeared to support the

and Kindersley,

J.)

delivered the fol

0

JUDGMENT

:—By

the term

“ labouring

classes” in the

Act

I of

1858 we understand not only persons who let their labour for hire,
but also persons who habitually engage in manual labour, although
they may at the same time be employers of labour.

We

have not sufﬁcient information to determine whether either

of the accused was a person who would be properly designated

a

member of the labouring classes in the sense in which that term is
interpreted

by

us.

It

is also not clearly apparent

that the proper

steps were taken to procure the assistance the public ofﬁcers were
entitled

to require.

be maintained,

and it

The conviction

under Act

I of

1858 cannot

but the accused are shown to have committed hurt,

is unnecessary to disturb their conviction for that offence.

The sentences are not

severe.

vet.

MADRAS sEruss.

v1.1

201

APPELLATE CRIMINAL.
Before

Sir

Charles

A.

Mr.

Turner,

KL, Chief Justice,

and

Justice Kindersley.

CHARLES SNELL

AND

ALEXANDER

SEDDONS

against

THE QUEEN.*
Railway Act, Section 26—Disobedienu

of rule—Acrident—Lialnlily.

Liability to conviction under Section 26 of the Indian Railway Act, 1879, arises
not from the consequences
the danger

directly referable to the breach of the rule, but because of

which the breach of the rule entails.

ON the 27th

of October 1882

a collision

ballast train, of which the prisoners
driver, and a hand-shunted
at Seringapatam

took place between a

were respectively

guard and

waggon on the Mysore State

Railway

Fort.

The prisoners were charged under Section 26 of Act IV of 1879 1'
their train through the Seringapqtam Station
“ line-clear ” certiﬁcate.
without having obtained a
Claiming to
be European British subjects they were tried by Colonel Pearse, a
with having driven

Justice of the Peace, District Magistrate of Mysore.
The prisoners admitted that they had disobeyed the rule which
required them to obtain a written authority from the Station
Master before leaving the station.

Having

been convicted

and sentenced to two months’ rigorous

they appealed to the High Court on the grounds—
had
that
they applied for a certiﬁcate they must have got
(1)
one as the Station Master was ignorant of the fact that

imprisonment

the line was not clear

;

'

Appeal 29 of 1883 against the sentence of lieutenant-Colonel C. J. Pearse,
District Magistrate and Justice of the Peace of Mysore, in Case No. l of the Calendar
for 1882.

f If any

Railway

servant

in the discharge

of his duty endangers the safety of

any person—
(a) by disobeying any general rule sanctioned
manner prescribed by Section 8; or

and published

and notiﬁed in the

(b) by disobeying any rule or order not inconsistent with the general rules afore
said and which such servant was bound by the terms of his employment
to obey and of which he had notice ; or

by any rash or negligent act or omission,
for a term which may extend to three years,
or with ﬁne which may extend to ﬁve hundred rupees, or with both.
(c)
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Sidda, a cooly who was pushing the waggon, was killed.

he shall be punished with imprisonment

1888.

February 9.

[VOL. VI.
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(2) that the whggon had been ordered to be left in a siding,
and the accident was caused by this order being dis

SNELL
'v.

THE QUEEN.

obeyed;
(3) that the rule was never enforced, and on this occasion the
Station

Master

had given

oral permission to proceed

past the station under the impression that the line was
clear.

Mr. Johnslone for the appellants.
Mr. Ménakski Ayyar for the Government of Mysore.
The Court (Turner, C.J., and Kina'ersley,

J

delivered

the fol

lowing
JUDGMENT :-—-It is shown that, by a general rule sanctioned and
notiﬁed as required by law, the guard and driver of a ballast train
should, on a line worked

on the block system, stop the train at a

station and should not leave the station

till

the guard has received
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from the Station Master and delivered to the driver a “ line-clear

”

certiﬁcate.

It

is also shown that on the 27th October the appellants

dis

obeyed that rule, and it cannot be doubted that by so doing they
endangered

the safety of persons using the railway between the

Seringapatam and French Rocks Stations.

It

is no answer to the charge that the rule had been habitually

broken,

if

it any

answer to the charge that obedience to the rule would

possibly

the evidence as to the disregard of it is reliable, nor is

not have prevented

the accident

appellants are liable to conviction

which

occurred.

The

not by reason of consequences

directly referable to their default, but by reason of the danger or
risk which it entails.

The sentences are not unreasonably

The appeal is dismissed.
Ordered accordingly.

severe.
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APPELLATE CRIMINAL—FULL BENCH.
Before

Sir

Charles

'

A.

KL, Chief Justice, Mr.

Turner,

Justice Inhcs,

and Mr. Justice K'z'mlersley.

SUNDRAM CHETTI

AND

ornns,

1882.

November 21,
22. 23, 25,
27, 28.
December 1,
2, 4.
1883.
January 9.

against

Tns QUEEN)F

PONNUSAMI OHETTI

AND OTHERS,

against

Tm;
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Public worship—Procession

in public

QUEEN!

streets—Conﬂict

of rights—Duty of Magistrate

when public peace threatened.

In affording

special protection

to persons assembled for religious worship or reli

the law-points to congregational rather than private worship,

gious ceremonies,

it may fairly be required of congregations
or Police at what hours

and

that they should inform the Magistrate

they customarily assemble

for worship, in order that the

rights of other persons may not be unduly curtailed.
No sect is entitled to deprive others for ever of the right to use the public streets
for processions,

on the plea of the sanctity of their place of worship, or on the plea

that worship is carried on therein day and night.
The duties of a Magistrate in cases where the
disturbed by one sect attempting to prevent
for processions

another

public peace is likely to be
from using the public streets

discussed.

The principles laid down in Mntlu'alu Chctti

v. Bapun

Saihﬂ) examined,

ex

plained, and approved.

In

Calendar Cases No.

Judge of

1

and No. 11, the Additional

Salem convicted ﬁfteen persons of abetting the burning

of a mosque in Schvahiett, a suburb

August

Sessions

of Salem, on the 16th of

1882.

Appeals presented to the High Court by all the prisoners were
heard by a Full Bench of three Judges on the 21st, 22nd, 23rd,
25th, 27th, and 28th of November and on the 1st, 2nd, and 4th
December 1882.
1883.

Mr. Spring
'

' Appeals

Judgment was reserved till the 9th of January

Bronson and Mr. Grant for the prisoners.

against sentences of H. Wigram, Additional Sessions Judge of Salem,

in Calendar Cases 1 and 11 of
(l) I.L.R., 2 Mad.,140.

1882.

29

THE INDIAN LAW REPORTS.

204

The Government Pleader (Mr. Shephard) and Mr. Wedderbum

Sumnum
1‘.

lesrx. for the Crown.
1:.

‘_‘

Tan Queen.

The material portions of the judgments of the Sessions Judge,
for the purpose of this report, were as follows :—

In

order to come to any proper conclusion

the riots of the 16th August,

is

Poimrss'li

it

THE

V1.

[VOL.

as to the nature

of

necessary to go back

absolutely

of

it

a

Mosque—In May 1875 the Muhammadans of
for permission to erect
mosque, and the
The ﬁnal order on the petitions

objected.

record, but

Mr.

the

applied

Set'vaipett

Hindﬁs

be convenient to 'do so by stages.

is

will

“ Erect-ion

not on

appears that permission was refused by the Collector,

In

Langley, in 1876.

1878 the application

dans was renewed, and at the same time

a

ment, and

it

and trace the whole history of the mosque from its commence

of the Muhamma
was

counter-petition

On 17th January 1878 Mr. Langley,
who had evidently made up his mind on the subject, passed an
order in favor of the Muhammadans, granting them permission to
would

erect the mosque on the understanding that no objection
be raised to

It

Hindu

and other processions passing

was at the same time ordered that,

in

and repassing.

accordance with G.O.,

dated 9th May 1874,* the music of the processions should cease
whilst the processions were passing and repassing the building.
On 21st January 1878 Mr. Langley rejected the Hindu petition,
was then

in

to build a

contemplation

bridge across the river at the site selected, but

that, as

a

had been refused because

it

stating, as his reasons, that the former Muhammadan application
causeway

had collected materials

to

for
a

Muhammadans

had been worshipping for three years in

a

had since been erected, that reason no longer existed,

that the

new building

and

small building adjacent

the site on which they wished to build, and that, after consult

We

must

representations

'

pause for

of the Hindus

“ All Magistrates should

make

it

spirit.

of the Hindus
a_

the counter-petition

was dictated

minute

to consider

were altogether

by

a

ing the Municipal Commissioners and others, he was of opinion
that the request of the Muhammadans was reasonable and that
factious

whether

groundless.

the

The

an invariable condition that the music shall

cease playing while the procession
passing any recognised place of public worship,
belonging, except of course the places of worship ap
to whatever denomination
is
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presented by the Hindus.

pertaining to the processionaries

themselves.”

'

MADRAS SERIES.

VOL. VI.]

205

was a conspicuous spot on the

site selected by the Muhammadans

SUNDRAM
9.

Three roads, one from the north and Tue Qcm.
two from the west converged in a kind of open square from
Pomsrsi MI
high bank of the river.
which

if

Thus the mosque,

river.

over the

way of all the Hindu

On the

processions.

would be sur

erected,

rounded on two sides by a public thoroughfare

1).

Tm: Qvnn.

which was the path
east side

of the spot

on which were a disused

selected was a piece of waste ground

Hindu

to the causeway

a road descended somewhat precipitously

temple and a small temple of Ganesha from which a ghaut

or ﬂight of steps led to the river.

it

to the spot selected, though
sentiment,

The objection of the Hindus

may have been dictated by religious

was certainly not groundless.

Foulkes’ very interesting memorandum

An

extract from

Mr.

which is in evidence shows

that when the goddess of other temples is carried in procession a

by music and dancing ought to take place
in front of this very temple of Ganesha which is off the road.
Strange to say no express mention was made of this in the
mosque suit, Mutkialu Oketti v. Bapun Saib,(1) though the right
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ceremony accompanied

of way to the east of the mosque was claimed, and there is no
evidence that any such ceremony took place after

I am inclined

the mosque.

the building of

to think that the ceremony had been

in abeyance for many years. ~An attempt to revive it in December
1881 was certainly regarded by the authorities as an innovation.
“ The Mosque Suit—Some of the leading Hindus of
Sevraipett,
among

whom

was the ﬁrst

prisoner,

determined

to contest the

validity of the District Magistrate’s order directing that the music
of their processions should stop whilst passing and repassing the
The usual notice was given to the Collector and the suit
was ﬁled as GS. 208 of 1878 on the ﬁle of the District Mﬁnsif of

mosque.
Salem.

The Collector and Magistrate was not made
were sued.

party, but
On 31st March

Hindu Brahman,

decreed in favor

ﬁve of the principal Muhammadans
1879 the District Munsif,
of the

a

a

Hindus

procession

that they were entitled to pass by the mosque in
with playing of music as freely as they do in other

places.

“

An appeal was preferred
July 1879, Mr. Hanng/ngton
(1)

to the District Court, and, on 28th
reversed the Mﬁnsif’s decree and

I.L.R.,

2

ms,

140.

I
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dismissed the suit, relying principally on the order of Government
of 9th May 1874.

“

A

second appeal was then preferred to the

High Court (568 of
But it was not

1879),(1) which was heard on 30th January 1880.

till

the

11th October 1880 that judgment was delivered.

The
important part of that judgment may be brieﬂy summarised.
It
lays down that, whilst the law recognises the right of an assembly,
lawfully engaged in religious worship or religious ceremonies, not
to be disturbed, it also recognises the right of persons for a lawful
purpose, whether civil or religious, to use a common highway by
it attended by music, so that they do not obstruct the use
of it by other persons: that, whenever a conﬂict of rights exists,
it is the duty of the Magistrate, if he apprehends civil tumult, to
procession
but
order interdicting all musical processions
ulfrd
;

is

general

necessary, to inter-dict

a

that

and,

if

it,

against

a

guard

time and illegal.

words

‘

the

’

places

on all

as

lawful

freely

occasions

as they do

in

and

in other

a

for the words

that they substituted

‘

“ The
High Court accordingly reversed the decree of the Appel
late Court and afﬁrmed that of the Munsif with this modiﬁcation
lawful

manner so as not to disturb the public or other persons assembled
for the performance of religious worship or religious ceremonies.’

“

wish

to say nothing disrespectful

I

I

of the High Court judg
ment, but
may be permitted_to observe that the judgment does
not dispose of the question raised by the parties.
The Hindu
grievance was that the erection of the Sevvazlvett mosque inter
not due to

a

rupted their processional pathway: and that the same
new mosque as to an old mosque.

honors were

That was the

a

The law of conﬂicting rights as laid down by the High
new law for the people of this country, and,
undoubtedly
a

Court

was
compromise which satisﬁed
was not in accordance with their habits of

it

compromise, but

neither party, because
thought.

High Court
The High Court judgment was in the

immaterial.

it

it
a

nature of

is

question dealt with by both the Lower Courts, but the
says that

is

I

a

not
salutary law.
It cannot, think,
on
that
insisted
strongly
the common law of India
neither
more nor less than what immemorial custom has sanctioned, and

in my humble opinion,

is

is

he too

(1)

1.1.3.,

2
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law,

however

cautiously

SUNDBAI
0.

hedged round with limitations, is to make, and not to declare, the Tax Query.
law.
The custom of stopping Hindu music in front of Muham
Possusiur
madan mosques has nothing to do with the devotional spirit of the
11.
Tax Qunim.
people, but is based on the supposed sanctity of the building.
a

nay probably

inﬂuence

is,

It

may be,

was paramount

relic of the times when Muhammadan
and

in

is

it

arising between the right and left hand castes, he wisely refused
listen to the argument that every man has right to be carried
palanquin and to be protected in his right. He laid down

Nil

the rule of

and, in my humble opinion,

inuozrtur,

this

is

in

a

a

to

the

rule, and the only rule which ought to be countenanced by the
Civil Courts (Memoirs, Vol. II, 17 to 20).
“
Hint/1i Procession in March 1881.—On 9th March 1881 the
leading

Hindus

of Seu'aipott,

among whom

applied for the protection of the authorities
procession of the Mi'iriammé.

Kovil

was

ﬁrst prisoner,

whilst conducting the

past the mosque on the 14th,

The petition was referred to Mr. Midlaly,
the Assistant Magistrate, for disposal, who, after examining the
ﬁrst prisoner, one of the trustees of the Mariammé. Kovil, and the
15th,

and 16th March.

leading Muhammadan

(prosecution

25th witness), whose conten

tion was that the mosque was open at all times for prayer, recorded
the ﬁrst order he stated his

if

be

breach of the peace

the procession was allowed to proceed, and that

it

In

on 13th March 1881.

grounds for believing that there would

a

two orders

was impossible

would not be assembled for the
say that the Muhammadans
purpose of religious worship, and directed that there should be no
to

music on the occasion.

In

the second order he bound over 13

leading Muhammadans and 18 leading Hindus to keep the peace.

In

consequence of these orders no' procession took-place.

orders were taken to the
166

These

High Court for revision (Criminal Petition

of 1881) by one of the Hindus, and on 11th

July

1881 the

if

High Court gave judgment, dismissing the petition because the
time for the processions had passed, but reafﬁrming the principles
laid down in the mosque suit and declaring that
the Muhamma
dans had no ﬁxed hours

intimated

a
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indefensible

the custom exists
most impolitic to interfere
principle; but
with it. When Sir Thomas Munro had to deal with the disputes

if

’

be utterly

may

for prayers

strong opinion

that

they should ﬁx

the decree of the

some.

They

High Court
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1).

THE QUEEN.

Ponnusim
1)
Ti-xs Query.

ought not to be rendered inoperative

[VOL. VI.

on account of Muhammadan

This order was not received by the District Magistrate

opposition.

(Mr. Stokes) till 7th September 1881. In November 1881, after
consulting the Muhammadans, but obtaining no assistance from
them, Mr. Stokes drew up a code of rules as to the times at which
Hindu processions might pass with music.
“ Ilian Procession in December 1881.—In December 1881, as
deposed to by Inspector Hag/man (31st witness), Mr. Slokes was
himself present on the ﬁrst day of the procession of the Badra

Kali

(not the Mariamma)

Kovil

with music and no obstruction

It

past the mosque.

was attended

On the third day,

was offered.

however, ﬁrst prisoner attempted to leave the high road and proceed
across

to the east of the mosque, but was stopped

a small culvert

by the police.

In

consequence of this the procession of the fourth
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day was stopped, but the procession was renewed on the ﬁfth day.

After

much litigation the Hindus had gained their point and had

taken their procession past the mosque with music.

The Muham

madans were defeated.

i

a!

“ The Riots
of
Johnson

(33rd

the 28th

witness).

i
July—These

A

dhoby

“

‘l‘

are spoken to by Inspector

procession

was passing

the

rushed out
mosque with music when about 30 Muhammadans
and assaulted it. A riot ensued, which continued during the 29th
and 30th

July, but

subsided

on the arrival of the military.

In

this fracas it appears from one of the papers, which was found in

the

house of ﬁrst prisoner on search, that seven Muhammadans

The Civil Surgeon

53 Hindus were wounded.
an equal number

of wounded Hindﬁs

deposes

and

that about

and Muhammadans

were

admitted into the hospital, but Inspector Johnson admits that more.

Hindus than Muhammadans were wounded.
“ On 4th August a petition was presented to the District Magis
trate by ﬁrst prisoner and his co-trustec of the Mariamma Kovil in
of police and, if
necessary, the troops might be detained in Salem until after the
festival which was to take place from 5th to 20th August, and that
the procession might be allowed to pass the mosque attended with
Seeoaz'pett,

music.

praying that

Reference

a

sufﬁcient

number

is made to a previous order of 22nd

July, in

consequence of which the processions had been postponed.

The

MADRAS SERIES.
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District Magistrate refused to sanction the music on the ground
that the force at his command was insufficient to give the protec
tion applied for.
a

“

In my

a;

is

j udgment (Calendar

former

Case No.

of the mosque dispute, and it is only necessary to recapitulate
conclusions to which

“

I believe

that

it

I still

was

a.

I

of 1882)
to the history

1

have said enough, and perhaps more than enough, as

the

adhere.

fatal mistake to allow the mosque to be

erected on its present site, and that but for the undertaking of the

Collector that music in Hindu processions should cease when
passing the mosque, the Muhammadans would not have erected it.
“ believe that the High Court
judgment(l) introduced a new
into
the
If
an
element
inquiry had been made into the
dispute-

I
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custom

in

existence before 9th

June

1874,

I have

that the judgment would have been to this effect
the
to

J

misled by the Collector’s

remove their

order, we

The privileges

such

“I believe

will

give

them time

to

mosque before enforcing the rights of the Hindﬁs.’

a decree the Muhammadans

have at once

to

‘

Muhammadans claim belong to the ama Musjid only and not
any new mosque they may choose to erect; but as they have

been

In

reason to believe
:

would have acquiesced or

put themselves in the wrong.

that the conﬂicting action of the authorities tended
irritate and inﬂame the rival parties.
" After the High Court’s Proceedings of 11th July, Mr. Stokes

alternative but to carry out their order in its integrity.
The Hindus immediately tried to gain a still further advantage
had no

by widening the culvert
newly-elected

; and the opportunity was present as the
Municipal Commissioners apparently stood pledged

the rights and prejudices of the Hindu community only.
“ Then came the Government Order of 1st June 1882, which,

to respect

I

it is not in evidence, feel bound to refer to as it was the
That. order disap
basis of Mr. Macleane’s subsequent action.
proved the action of Mr. Stokes in calling in extra police to keep
the peace in Salem Town, and instructed the Magistracy that the
though

force at

their

command

was nowhere

suﬂicient

to repress civil

tumult, and that where tumult was apprehended, they would exer
cise a wise

discretion in interdicting the exercise of civil rights.
(1)

I.L.R.,

2 Mad., 14o.

1'.

THE Qussx.
PONNUB‘II
"

a

a

Suunm

Tus Qvuu.
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“ To the
ordinary native mind there was a direct conﬂict between
the High Court orders and the Government order, and it needed
but little to fan the spark into a ﬂame.
“ Next in order of date comes the District
Magistrate’s order of
21st July 1882 forbidding Hindu music near the mosque from
110., during the Mariamma Car festival.
this order precipitated the July riots cannot say.
is suggested that the riot of 28th July may have been caused

that date to 3rd August,

I

“Whether

It

by wanton provocation on the part of the Hindus which exaspe
am not prepared to say that this was
rated the Muhammadans.

I

though it appears from the evidence of the Deputy Magistrate

so,

that within a very short space of time some

Hindus

The Muhammadans

were the ﬁrst to

assume the offensive, but the Hindus retaliated,

and for three days

had collected on the spot.

tumult raged.
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2,000 armed

Blood was shed, and for the time all hope of

a

peaceful solution of the mosque question was at an end.

“The

inﬂicted on the Julyzrioters were most in

punishments

No cases

adequate.

were committed to the Sessions.

The Muham

madan who was chieﬂy implicated—a Mapilla from Malabar—only
got a year’s imprisonment

and a ﬁne, and most unfortunately, in

a political point of view, the majority of the Muhammadans
on appeal.

victed were acquitted
the

Hindu

were ready tobelieve

It

con

can hardly be wondered at

if

that justice__in Salem was one

sided.

“ On the day after the riot at the mosque,

1.0.,

1882, the Deputy Magistrate issued a remarkable

on-the 29th

July

order forbidding

the Hindus to use any music in the bazaar street of Seecaipett, er

in the neighbourhood
dans, except the

of the mosque, and forbidding Muhamma~

Kézi

and Posh Imam, to attend the services at

the Servaipett mosque.

This order was subsequently

cancelled by

the District Magistrate’s order of 15th August, which, however,

anived too late to

“The

be of

order of 4th August 1882 on Sundram Ckcifi’s petition

brought matters to
that because
future

any avail.

a crisis.

To

the Muhammadans

the ignorant mind
had shown

it

appeared

ﬁght, they were in

to have their own way and all musical

processions

near

The dearly cherished privilege which
the Hindus had won in the High Court was taken from them.”
The judgments of the Full Bench (Turner, C.J., lanes and
the mosque were to cease.

MADRAS SERIES.
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Kindersley,
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of the judgments of the

these portions

C.J.—In

Turmnn,

a

sion to erect

Tan Queen.

1875 the Muhammadans

in

mosque

Sevmz'pett

for pennie

applied

on the site occupied by the

recently destroyed, but the Hindus objected and the appli

cation was refused.

The Muhammadans

nevertheless,

it

mosque

SUNDMX
1:.

Sessions Judge were as follo ws :—

Possusa’xr

would

in 1878 again applied for permission
The Hindus opposed the application: they

seem, occupied the site, and
to

build the mosque.
their apprehension

intimated

that

the

erection

of the mosque

their pro

would lead to disturbances when they were conducting

with music or celebrating

cessions

ceremonies in the

temples

adjoining the river.
Mr. Longlay, accorded sanction to the erection of

The Collector,

on condition

the mosque

free passage of processions;

allow the

Magistrate, he at the

District
should

when

cease

same

any procession

undertook

to

to act as

but, professing

time ordered that all music
the

was passing or repassing

mosque; and he directed that this order should be notiﬁed to the
inhabitants of ch'caz'pett

and Gogai.

The appellant Sundram Ghetti and other petitioners immediately
against this order as opposed to law and usage, and gave

protested
notice

that they would test its legality by suit.

Having failed to

of the order, Sundram Oketti andIother Hindus
suit in the Munsif’s Court against the
Sevvaipett ﬁled

in

at whose instance the order had been passed, to

Muhammadans,
contest

and to obtain

tofore exercised

a

residing

a

obtain a revocation

it

declaration of the right they had there

to conduct their processions with music

past the

decree in the
by the mosque. They obtained
Court which was reversed by the District Court, but

Munsif’s

a

site occupied

with

restored

some qualiﬁcation

by this Court on second appeal.

The Sessions Judge has criticised the grounds on which this
decision of the High Court proceeded, and has undertaken to point
out what

law

it

should

have declared

and in what

form

relief

should have been granted.
These questions have no bearing

of the accused, and in this Court have been mooted

on the

part neither

should,

therefore,

Judge’s

of the

prosecution

nor of the defence.

I

or innocence

on the inquiry as to the guilt

have contented myself with observing that the

remarks Were inopportune,

were

it
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that the Muhammadans

not that by allowing
30

U.

Tns Quns.

212
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1:.

Tan Qua“.
Pormuss'ln
v.

Tan Qua“.
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I might be

assumed to assent

them to pass without further notice

to them, and thus conﬁrm the erroneous impressions they are cal
culated to create on matters of some public moment.

In his judgment in Sessions Case No. l the Judge observes
“ the
judgment of the High Court does not dispose of the question
raised by the parties.
The Hindu grievance was that the erection
of the

Sevvaajvett mosque interrupted

and that the same

their processional pathway,

honors were not due to a new mosque as to an

That was the question dealt with by both the Lower
The High
High Court said that it is immaterial.

old mosque.

Courts, but the

Court judgment was in the nature of
party

ﬁed neither

High

Court

it

a compromise,

but it satis

was not in accordance

is undoubtedly

country, and, in my opinion, it is not a salutary law.

It

cannot,

I think, he too strongly

insisted on that the common law of India

is neither

than what immemorial

more nor less

custom has sanc

and that to introduce any other common

tioned,

cautiously

hedged round

declare, the law.
Muhammadan

law,

however

with limitations, is to make, and not to

The custom of stopping Hindu music in front of

mosques has nothing to do with the devotional

‘.

paramount

‘

is,
a

spirit of the people, but is based on the supposed sanctity of the
relic of times when
building. It may be, nay, probably
"
Muhammadan inﬂuence was
When Sir Thomas
Munro had to deal with the disputes arising between the right
and left hand castes, he wisely refused to listen to the arguments
a

'

is

a

right to be can'ied in palanquin and to be
protected in his right. He laid down the rule Nil innovetur, and,
the only rule which ought to be
in my humble opinion, this
countenanced by the Civil Courts.”

that every man has

As

I

understand the Judge, he objects that the

High Court did

compromise;

that the law

it

was

a

not determine the question raised by the parties; that its decision
declared and the limitations

a

it

limited that
with which, in allowing the right of the Hindus,
right were novel and not salutary; that the Court ought to have
general rule having the force of law, whereby Hindﬁ
recognised

obtain

declaration

of

Longley’s order, and

a

Mr.

to

The object
processions are bound to pass mosques without music.
of the suit brought by the Hindus was to question the validity
of
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The law of conﬂicting rights as laid down by
a new law for the people of this

habits of thought.
the

because

the right,
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which they alleged they had long enjoyed.

The Mfinsii in an
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judgment held that the right asserted was a natural right, Tuz stsu.
being such, without proof of usage, it lay on the Muham Posnusa'iu
0.
He held
madans to establish their claim to restrict its exercise.
Tu! Quasar.
that a resolution of Government of 9th May 1874, on which the

able
and

relied, did not apply to newly-erected

Muhammadans
and that,

when read with a subsequent resolution

l874,(l) it

-tember

was intended

of Magistrates

the guidance

later resolution

recognised.

on special occasions;

mosques,
9th

Sep

a rule for

while in the

the right of persons aggrieved by an order of the

He

passed

a decree

Civil

Courts

was expressly

declaring the Hindus

“entitled

the mosque playing music as freely as they do in other

to pass

places."

On appeal the Muhammadans

had been misapprehended,

contended

and that the decree

being opposed to the resolutions of Government

the evidence

was bad in law as
;

but they did not

any general custom prohibiting the passage of processions
The District Judge held that the

assert

with music in front of mosques.
resolutions of Government
as

were applicable to any mosque as soon

it was used as a place for public worship, and that they justiﬁed

of the Magistrate, and debarred the Hindus from vindi
cating by civil suit the right claimed.
On second appeal, this Court held that the resolutions of Gov
the order

ernment were not, as the District Judge assumed, decisive either
as to

of the Magistrate’s
and that they had not the force of law. Agreeing with

the rights of the parties or the propriety

order,

Munsif that the right claimed was one which could be asserted
without proof of usage, the Court intimated that, if its exercise
the

were prohibited

immaterial.

or restricted

of usage would be
had not persisted in the asser

by law,

The Muhammadans

proof

tion of a privilege acquired by custom to restrict the right

:

they

relied on the order of the Magistrate and its justiﬁcation by the
resolutions of the Government.

The Court pointed out that the

of the authority possessed by the Magistrate was to suspend
exercise of the right on particular occasions, and not to prohi

extent

must be taught tohubmit to the order of the Magisterial Otﬁcer
for that occasion.
wrong and infringes

If

is

“ All parties

on the spot, as settling the dispute

it

the

(l)
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merely to prescribe

to have recourse to the

Magistrate

of

my established privilege, the persons aggrieved are at liberty to obtain an early
ldjudication on the point by the constituted civil tribunals."
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bit it absolutely and before the occasion arose which entitled him
to act; and it consequently held Mr. Langley’s order to be ultrd
wires.

The Muhammadans

of the right was prohibited
claim for some

priety of the

relief.

decree

having failed to show that the exercise
by law, the Hindﬁs established their

The Court had then to consider the pro
That decree had de
given by the Mﬁnsif.

clared the right in unqualiﬁed

“ entitled to

pass the mosque

terms.

It

Hindus

pronounced the

in procession with music as freely as.
This declaration overlooked a

they might do in other places.”

right equally recognised by law, the right of a congregation en
It also
gaged in public worship to be protected from disturbance.
overlooked the power conferred on the local authority to regulate
or suspend the exercise of the right for the preservation
peace.

It,

therefore, became necessary to qualify the declaration

given by the Munsif
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of the

other places

;

and for the words “ as freely as they do in

” the Court substituted the words “ on all lawful occa

sions and in a lawful manner so as not to disturb

the defendants

or other persons assembled for the performance of religious worship

I am unable

or religious ceremonies.”

to see that the Court failed

to determine any question raised by the parties of which the deter

mination was material,
applied to this decree.

is true

less than they had demanded.

is properly
that it conceded to the Hindr’is

the term compromise

or that

It

But it

for suitors,

is not unusual

especially when actuated by feelings of religious animosity, to
exaggerate their claims or to overlook the rights of their oppo
nents; nor can I' ﬁnd that the Judge has any grounds for
asserting that the Hindﬁs were dissatisﬁed with the relief accorded
So far as the evidence taken in these cases warrants an
them.
opinion,

the

Hindus

have,

since the

decree

was

pronounced,

insisted on no more than the limited right decreed to them.

I will

now

address myself

to the

more

important

question

law declared by this Court and the limitations im
The Judge did
posed on the exercise of the right were novel.
not,
presume, intend to assert generally that the determination of
whether the

I

the superior right, where rights conﬂict, is a novelty, for it is un
should point out the numerous instances in which this
necessary

I

I assume that his observa
duty is imposed on Courts of justice.
then before the Court,
the
matter
to
to
apply
tion was intended
and
think can show that there is not a position in the judgment

I

I

VOL. VL]
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of this Court which is not supported by judicial decision or legal

In

enactment.

Marti

Sambalinga-

v.

Vembara Gavinda Ghettz',(1)

8mm
0.

Tan Qcium.

his right to be Posxnslm
'U
carried in a palanquin in procession through certain streets in
Tas stsx.
Salem attended by his disciples with bands of music, &c.
The
of the Devanga

a gﬁru

defendants

sued to establish

caste

it

pleaded that

to custom for people of

was contrary

the plaintiff’s caste to go in procession through streets inhabited

by the people of the defendants’ caste. A full Bench of the Sadr
Court on 9th December 1857 held that the right claimed was a
natural right inherent in every subject of the State; and that it
lay on those who sought to restrain the plaintiff in his exercise of
it to prove some law or custom having the force of law depriving

right must be exercised in such

a manner

as the

Magistrate may

not object to as dangerous to public safety.

In

Sivappéchdri v. Mahdlinga

Chetli,(2) the plaintiff, a goldsmith,

asserted a right to conduct a marriage

The defendant

highway.

the plaintiff’s caste
the

Paluln'dre

Court

pleaded

it

procession along

was not usual

a public

for people of

to pass along the road, which lay in front of

pagoda,

“ in
conveyance and with music.”

held “the procession was

one

which

The

the plaintiff

was

to institute.
Being conducted by him on the public
to
his
make
use of the highway could only be
right
highway,
questioned by the Magistrate, who for the preservation of the peace
might, if he saw suﬂicient grounds, interdict the procession.”
authorised

In an

unreported

case,

Terupatti Uketti v. Sarnbalinga

Sir Galley Scotland, observing
decision

in

Marti,

that the effect of the Sadr Court’s

the Salem case was that the plaintiff had

along the road in a proceSSion

a.

right to go

subject of course to the general law,

“ he might exercise that right provided he did not infringe
the general law of the land or act contrary to any lawful order.”
added

The Grim-incl

Procedure

Code

declares

the

authority of the

Magistrate to suspend the exercise of rights recognised by law,
when such exercise may conﬂict with other rights of the public or

M.S.D.,

1857,

p.

tend to endanger the public peace.
(1)
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him of the right. The Court pointed out that user was not neces
sary to the creation of the right, and that non-user for a series of
years w0uld not extinguish the right, and it recognised that the

233.

But by numerous decisions it
(2)

1M.H.0.B.,

50.
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Smasx
1J

'U

Tas Queen.

v1.

has been ruled that this authority is limited by the special ends

it

of the suspended

Tsn Queen. was designed to secure and is not destructive
Pouuoslm

[von

rights.
The special right of persons engaged in public worship to protec
tion from disturbance may not be, as understand the Judge to

I

suggest it is not, in accordance with the peculiar habits of thought

of the people of this country.

of persons so en
however, created an offence by the Penal Code, Section
gaged
296, in terms which this Court embodied in its decree and by the
;

is,

The disturbance

Madras Police Act

XXIV

of

1859

are invested with large powers

“

the superior ofﬁcers of Police

as occasion requires

direct the conduct of processions in thoroughfares,

”

not only to

to prescribe the

routes by which and the times at which they may pass, and to re
gulate the use of music on the occasion of native festivals‘and

of places

of worship “during the time of public worship.”
shown that the grounds

I

have

the decision of this

on which

Court rested are not obnoxious to the charge of novelty and, that,
the right with qualiﬁcations, the Court simply gave
effect, as

it

in declaring

was bound

to do, to law already

declared

by the

Courts or prescribed by the Legislature.
has

general custom, a

ascendancy, the passage of

processions with music before mosques

if

of

a

that, in virtue

probable relic of Muhammadan

that

the Judge

Sessions Case 11 of 1882

is

In his judgment in

receded from the position

prohibited.

Hindu

He observes

an inquiry had been made into the custom in existence

June 1874,
High Court would

he has reason to believe the judgment of

the

have been to the effect that the privileges

J

before 9th

Musjid only,

and not to any new mosque they might choose

to erect, but as

the Muhammadans

claimed belonged

to the

they had been misled by the Collector’s

61115.

order, the Court would

have given them time to remove their mosque before enforcing the

rights of the Hindus.
Muhammadans

And

he adds that in such a decree the

would have acquiesced, or at once have put them
is

It hardly probable the Muhammadans
would have accepted any suggestion from the Court that they
should remove their mosque. The effect of the decree was not to

selVes in the wrong.

left the Magistracy with
complete power to restrain the exercise of the right, until all

it

enforce rights, but to declare them, and
a
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ceremonies, but also to keep order in the neighbourhood
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danger of a disturbance of the peace had been avoided either by
Moreover,

the removal of the mosque or otherwise.

it

but afﬁrmed an ancient usage, though

no innovation,

it did not

Pounosinn

No such general custom as the Judge at ﬁrst asserted was
know, has been recognised
pleaded in this Court; nor, so far as

I

in any decision of the Court.

The history of the Presidency, at

wholly subject to Muhammadan

bability

of

a general

districts in which

It

custom.

the Muhammadan

rule, suggests the impro

may

well be that in those

supremacy was more or less

bigotry enforced respect to the religion
of the conquerors, and that, even when their supremacy ceased, the
adherents of the creed compelled a concession to their prejudices.

permanent, Muhammadan

The

Judge

may

perhaps

be right in assuming

that they
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unnecessary for me to pronounce

by the Courts

if

how far such privileges

the usage were proved.

are

It

claimed in virtue of the supposed sanctity of the building.
be supported

is

would

But with

reference to these and to other privileges claimed on the ground of
caste

or creed,

I may

observe that they had their origin in times

when a State religion inﬂuenced the public and private law of the
country,
regulate

with the principles which
the equal rights of all citizens and

and are hardly compatible

British

the complete

administration,

neutrality of the State in matters of religion.

The

members of one caste have not been allowed to restrict members of
other castes from the free use of public thoroughfares.
in Malabar is no longer
are

excluded

The pariah

from Courts of Justice.

These

innovations, but the superseded usages are obviously con
When anarchy or absolutism

demned by the spirit of our laws.

yield place to well ordered liberty, change there must be, but
in a direction which should command the assent of the intel

change

With regard to processions, if they are of a
ligence of the country.
religious character, and the religious sentiment is to be considered,
it is not less a hardship on the adherents of a creed that they should
be compelled to intermit their worship at a particular point, than

it

is on the adherents of another creed, that they should be compelled
to allow the passage of such a procession past the temples they
revere.

But

ence the

law.

the prejudices of particular sects ought not to inﬂu

A

v.

Tun Qussn.

proceed on that ground.

no time

Suxnnsx

sanctioned

man may have just ground of complaint

if

he is

compelled to recognise the sanctity claimed for a place as the seat

Tu:

1).

Qusax.
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Tan

0.
Quasar.

Pcssvsim
_ 'v.
Tun QUEEN.

of a worship he believes to be false: he has no just ground of com

plaint if he is compelled to recognise the civil right of his fellow
citizens to be protected from disturbance when they are assembled

for public worship, unless indeed all recognition of public worship
is repugnant to him.
Again, assuming that the Courts were

it

It

it
is

sound only when and in so

would

have then to be considered,

was reasonable to require persons exercising

right to abstain from its exercise when passing

a

reasonable.

was

must be remembered that

a

as

whether

is

far

it

based on custom and that custom

it

is

competent to them to recognise

it,

satisﬁed that a privilege had been duly acquired and that

it

Suxnnsu

[VOL. VI.

natural

place where no

public worship was proceeding.
Lastly, the Judge has, in support of his views, appealed to the
high authority of Sir Thomas Munro. He has, however, somewhat
the minute to which he refers.
That minute
of the G.O., 18th July 1820. It conveys
was the foundation
instructions

to the Magistracy how they are to conduct themselves
caste

The Magis

usages.

there no suggestion as to the course to be pursued by

Civil

Court, but

declared that differences respecting

a

Not

is

not to encourage but to discountenance innovation.

it

is is

only

into

are introduced

when innovations
trate

customs

caste

The question then in

dispute, the right of any subject to ride in

palanquin,

was, as

I

a

should be settled by decisions of the Courts.

have shown, settled by the Courts in 1857 and 1860.

In

its resolution

on the Tinneveﬂy riot, 28th

January 1859,
in Council declared “ the public high
streets in all towns are the property, not of any particular caste, but
paragraph 38, the Governor

what

may, has

a

of the whole community; and every man, be his

it

right to the full

caste or

religion
of them provided that he

use

does not obstruct or molest others in the use of them, and must be

supported in the exercise of that right.”

In

an order of the 28th March 1859, afﬁrming

tioned resolution, the Government

poses

the last men

called attention to the distinc

tion between the right of the public to

use

highways for the pur

of ordinary convenience and the right to

use

them to carry

out processions or get up demonstrations hitherto unusual, and calcu—
class was ordered

induce tumult or

it

of the latter

if

lated to offend prejudices or raise excitement;

a
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misapprehended

breach of the peace.

and the interdiction

was probable

they would

It was added that,

although
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full right

to the free use of

highway, or to do any acts not repugnant to decency or
morath or prohibited by law, was a sound principle, and such as
the

the ofﬁcers of Government
they

might

should never fail to assert

be appealed to or a proper occasion

not desirable

they should

go out

whenever

might arise,

it

was

of their way to enforce the

application of the principle.

The order of Government
mosque

on the Gooty riot, 9th May 1874,
it was customary for a Hindu procession to pass a
with music playing, though not at the hour of evening

prayer-

That order went somewhat beyond the law in directing

that

shows

that Magistrates should make it an inrariablc condition that music
should cease while a procession was passing any recognised

place

of public worship; but in the subsequent order of 9th September
expressly allowed that persons aggrieved by

1874, the Government

entitled to obtain relief from the constituted civil
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the order were

tribunals.

I

to these orders to show that at the time the

have referred

of this Court was pronounced, there was substantially
little difference in the opinions entertained by the executive and
decision

the existence in every

Both acknowledged

judicial authorities.

citizen of the right to use a public highway for processional as well
as

Both recognised in the Magistrate a
to suspend and regulate, and in the police a power to regu

for ordinary purposes.

power

late the exercise of the

right.
in this, that the Govarnment

They differed

in too

terms that the power committed to the Magistrate should

general
be

intimated

exercised invariably, while the Court felt itself constrained

by
of the law to pronounce, that it should be exercised only
In the
consideration of the circumstances of the occasion.

the terms
on a

orders

subsequently

issued by the

Government,

the limitation

placed by the law on the power of the Magistrate is fully recog
nised.

The Sessions Judge asserts that to the ordinary native mind the
order of 1st
the orders

opinion;

June

1882 suggested a direct

of the High Court.
but

I

I cannot

conﬂict between it and

aﬂirm nor contradict

am bound to say the conﬂict is not

apparent

to

The order prohibited the Magistrates from denuding
of their police force in order to enable certain
districts
rural

my mind.
the

this

persons, regardless
'

of

ancient

custom, to

carry out

a procession.
31

Smith!
I).

Tun Qumm.
Pomwss'in

Tan

1:.

stay.

'
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The ﬁrst duty of Government

Snxnaul

[VOL. VI.

is the preservation

of life and

v.

to secure this end, power is conferred on its ofﬁcers
Tun Qusnx. property, and,
with
even the ordinary rights of members of the
interfere
to
Poxxvss'm

The order of 26th March 1859 appreciates the dis
tinction between rights which have a primary and rights which
community.

1;.

Tan

Quarry.

have a secondary claim to such protection as the Government
afford

and where the Government

;

cannot

can

protect both classes of

it may and it ought to abandon the latter to secure the
In this view, it matters not whether the exercise of the
former.

rights,

rights of procession is of ancient usage or

a novelty

;

the Govern

ment is not bound to deprive some members of the community of
the services of the force that is found necessary for the protection

of their lives and property to enable others to exercise a right
which not only is not indispensable to life or to the security of
which
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property, but, in the case assumed, creates an excitement
endangers both.

It

'

cannot be reasonably required

increase the force maintained

should

for the protection of the peace to

will

such an extent that its cost

that the Government

cast

an undue burden

on the

resources of the country.

It will

be noticed that the several orders of Government

before

quoted, with the exception of the order of 9th May 1874, instruct
the Magistracy, where the

exercise of a

right

is disputed,

to

maintain ancient usage until the dispute is determined by judicial
decision

;

and that they do not apply to cases where the exercise

of the right is sanctioned by such usage or has been established in
Where reasonable doubt exists as to the ques
a Court of Justice.
tion of right, it is no doubt the proper course for the Magistrate
to have regard to usage, although
not depend on usage.

the existence of the right may

On the other hand,

satisﬁed of the existence

if

of an emergency

exercise of the power conferred

the Magistrate is

which calls for the

on him by Section

518 of the

of Criminal Procedure, 1872, he is justiﬁed in suspending
exercise of rights however well ascertained.
Code

I must

nevertheless obServe that this power is extraordinary,

that the Magistrate should
'that

resort to

other powers with which

it only

the

and

when he is satisﬁed

he is entrusted

are insufﬁcient.

Where rights are threatened, the persons entitled to them should
receive the fullest protection the law affords them and circumstances
admit of.

It

needs no argument to prove that the authority of the

.
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Suxnasu
Magistrate should be exerted in the defence of rights rather than
1].
in their suspension; in the repression _of illegal rather than in inter Tan stas.

If

ference with lawful acts.

the Magistrate is satisﬁed that the

exercise of a right is likely to create a riot, he can hardly be igno
rant of the persons from whom disturbance is to be apprehended,
and

it

is his duty to take from them security to keep the peace.

In many

instances which have come to my notice, disturbances

such as those which have occurred
by a judicious employment
by Section

491

of the

Code

in

Salem have been prevented

of the measure of precaution provided
of Criminal Procedure, 1872.

Having vindicated in the proper forum their claim to exercise
the right they had enjoyed until prohibited by Mr. Langley’s order,
Sunclram, Chimza Basava
approaching

and other Hindus, in view of the

festival of Kaliammé.

the District Magistrate
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Chili,

on 3rd March 188i, applied to

to direct the police to afford them all neces

sary aid in conducting

their procession with musicthrough

the

streets and past the mosque on the 14th, 15th, and 16th March.
On the 12th March the police submitted a report that they appre
hended a riot on the occasion of the processions, and suggested
that the leading Hindus

and Muhammadans

should be bound over to keep the peace.
were

whom

The petition

they named
and report

referred to the Assistant Magistrate, Mr. M-ullaly, for disposal,

who issued

notice

to the persons named and examined

Sundram

and SyccleTr', one of the leading Muhammadans of chvaipett,
Mr. Malia/y came to the conclusion
as to the hours of worship.
that prayer continued in the mosque throughout the day, though
C'kettz'

thought it possible the Muhammadans purposely assembled for
In an informal
prayer at the hour the procession would pass.

he

proceeding directed, not to the Hindus, but to the police, he ordered
that no music should take place before
16th, and 17th March.

By

the mosque on the 15th,

other proceedings

certain of the leading Hindus

he ordered that

and Muhammadans

should

give

security to keep the peace on the days before mentioned.

In

consequence of these orders, the Hindus

altogether refrained

from conducting the processions, and applied to this Court to revise
the orders.

The Court declined to interfere, inasmuch

as the time appointed

for the operation of the orders had already passed.
time

it intimated that the right to protection

from

At

the same

disturbance

Ponnusiur
v.

Tar.

stnx.
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Svunm
Tan

0.
Qunnra

appertained to persons assembled bond ﬁde for religious worship,
and not to persons who pretend to worship throughout the day and

Poussin night in
v.

THE anss'.
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order to defeat rights decreed to their
that the

intiniated

should ﬁx

Muhammadans

neigthurs.

certain

hours

It

for

prayer on the days on which interruption from processions was to
be apprehended.

In aﬁording

special protection to persons assembled for religious

worship or religious ceremonies, the law points to congregational
rather than private worship, and it may fairly be required of con
gregations

that they should inform the authorities

at which they customarily

rights of other persons may not
other creeds than
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private worship

;

be

unduly curtailed.

the Muhammadan

but,

of the hours

assemble for worship, in order

far

so

as

I

that the

Temples of
for

are open at all hours

am aware,

it

has never been

claimed by the adherents of those creeds that the passage of proces
sions with music should be prevented at any hours other than those

of public worship.
An order, which

before this Court, prohibiting a private

came

householder from having music in his house at any hour of the day
or night throughout the year, because the house was adjacent to a
place of religious worship,

illustrates the intolerance an indiscreet

Magistrate may countenance.

It

always be borne in mind that orders under Section
518 of the Code of Gmiminal Procedure, 1872, are not judicial pro
ceedings, and if the High Court has power to correct them other
should

wise than indirectly, which is doubtful, that power can rarely be
exercised in time to prevent hardship.

this imperfectly controlled power is
careful to provide it shall be committed only to Magistrates whose
discretion is presumably guaranteed by their responsible position
The law in sanctioning

or by selection.

the end of the year 1881 the District Magistrate Mr. Stokes,
Muhammadans
acting on the intimation of this Court, requested the

At

to acquaint him with their customary hours of prayer, and, receiving
from them no information, acted on the best he could procure and
authorised the passage of a

Hindu idol

procession with music past

In consequence of the precautions
the mosque at a stated hour.
adopted, no obstruction was offered to the procession.
*

*

*

*
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Swans:
Magistrate who was on tour
0.
received from the Muhammadans a petition (ﬁled in Sessions Case Tan Qunax.
11 of 1882), stating that the Hindus had obtained permission from
Poxsvss'm
On the 20th

the District

the Second-class

Magistrate of Salem to take their car with music

past the mosque

during the Mdriammé. festival

; they represented

that the season for the festival coincided with the season of Ramzan
when there would

be continuous

they consequently

apprehended

prayer
a breach

in the mosque, and that
of the peace unless the

procession through Kmmar street were prohibited.

On receiving

this petition, the District Magistrate issued at parte an order under
Section 518 of the Code of Criminal Procedure, 1872, prohibiting

Hindlis

the

ﬁ'om passing the mosque with music during the Mari

amma festival between 21st

July

and 3rd August 1882.
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Although the law permits the issue of such an order at part0, it
intends that ordinarily this course should not be pursued, so that
each

party may have a fair hearing.

Emergent business may have

prevented the return of the Magistrate
bration of the

Hindi:

fast suggested the

to Salem,

festival coincidently

where the cele

with the Muhammadan

probability of disturbance.

The Hindﬁs, in consequence of the order of 21st July, postponed

Under Mr.

the procession.

Stokvs’

administration

the passage of

processions with music on the occasion of private ceremonies had

I

presume,
permitted at stated hours. Mr. Mullaly, referring,
later period, has deposed that private processions had been
The
and one by him.
prohibited by the District Magistrate,
been

to a

-

of such

passage

a procession on the 28th

July

led to a riot.

Some

dhobies came in procession with music down App” Chef/i street to
the river to procure water for the funeral ceremonies of one of
their caste.

attacked them

mosque
lected
back

who had assembled at the

Some 40 Muhammadans
: a

crowd of about

1,000 Hindus soon col

on the Gogol side of the river and were but partially kept

by the police.

Mr.

Johnson estimates that within an hour

2,000 people had assembled from Gogai and Swrvmpett.

which was continued

on 29th and 30th

July,

The rioting,

was only quelled on

military force. Shops were plundered, principally
and 53
by Hindus, and it is estimated that 7 Muhammadans

the

arrival of

a

Hindus were wounded.
was organised
to excite

It

has been thought that this procession

as a. wanton provocation

Muhammadan aggression.

on the part of the Hindus

The Sessions Judge was not

'U

Tns Qnssn.
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prepared to afﬁrm that
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was so, though the assembly of so large

a number of Hindus in so short a time, he admitted, afforded some
ground for the suggestion.

The District Magistrate on his return to Salem after the riots of

July

received from

dharmakarta

the appellant

Sundram Ghettl and his fellow

of the temple of Mariamma a petition in which they

in Salem a sufﬁcient force, military or
police, to enable them to conduct the processions which had been
prayed

he would retain

In this petition the grounds on
which the petitioners claimed his assistance were for the main part
stated with ability and moderation.
Exception must, however, be

postponed owing to his order.

in which it was argued that the issue of
the prohibitory order was inexpedient as it led the Muhammadans
made of the paragraph

to believe

it

was given

to them because

they were powerful and
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the Hindus to think it was given the Muhammadans
were

troublesome

and special favorites

because they

of Government.

And it

was urged that obedience to the order could be secured only by the
employment of force;

that the order gave occasion to breaches

the peace more frequent and more serious than
that experience had shown, that

to prevent:

it had

if

of

been expected

Government

would

not collect forces to enforce rights it would have to collect forces to

quell riot, and that the order was at once unjust and injurious.
The endorsement of the District Magistrate on this petition is in
the terms following :—

“ The District
Magistrate has not the means at his disposal to
give the protection which would be required under present circum
stances, nor is
to give

it if

it by any

he had it.

means clear to him

it

would

be his

duty

Petitioners are warned that processions in

Sec-vaith are at this present moment highly dangerous, and that
the magistracy

and police

will apply their

powers for preserving

the public peace on every occasion that they are required.”
am compelled to notice these proceedings and to express an

I

opinion on them,

because

they

are relied

on in support

of the

that the irritation produced by the
orders of the Magistrate operated to provoke the offence into which
we are inquiring, and induced men in the position of the appellants,
argument

of the prosecution

on the failure of legal remedies, to seek one in highly criminal acts.
In his judgment
The Sessions Judge has accepted this argument.
“
in the case before the Court, he observes:
Religious fanaticism

VOL. VI.]
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It

was rather a feeling of

had little to do with the outbreak.

indignation that the law was not strong enough to protect the
Hindus in the exercise of their civil rights, or, in other words, a
feeling that the authorities stood in awe of the Muhammadans
and

in

a case

we shall presently

deal with

“The

:”

order of 4th

August 1882 on Sumlrmn Chetti’s petition brought matters to a
crisis. To the ignorant man it appeared that because the Muham
madans had shown ﬁght,

they were in future to have their own

way.”
The paragraph of the petition, to which
represented correctly

the opinion

deprived of their due because

I have referred,

of the Hindﬁs

the Muhammadans

doubtless

that they were
were “trouble

The prohibitory order was dictated by the Magistrate’s
apprehension, that disturbance would attend the exercise of the

some.”
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right: but from whom was disturbance to

be apprehended

from the party that opposed the exercise of the
order issued under

such circumstances involves

right?

except
Such an

an admission

that

lawlessness is anticipated and that at the time the executive is not
in a position to afford adequate protection.

When such orders are

repeated, their justiﬁcation, the preservation of the public peace, is
not so obvious to those whose rights they interfere with, as are

The impression is created that the authorities

their results.

against

powerless
and that

are

the class from whom violence is apprehended;

a show of force similar to that

which has rendered

a

award practically inoperative will be more effectual to
recognition of civil rights than an appeal to the consti
tuted tribunals.
judicial

secure the

When this impression takes hold of the minds of the large
majority of the population, graver dangers are to be apprehended
from conceding protection to the legitimate
Men to whom obedience to authority is
enjoyment of civil rights.
to
be
found
in every party, but even those who are
are
distasteful
from refusing

than

ordinarily anxious to uphold authority may be seduced by
of hardship and the example of successful tumult.
The arguments

directed

a

sense

by the petitioners to the policy of the

order might, however, have been advanced in terms which were not

calculated to give offence.
unbecoming
Magistrate

as

it

The imputation of partiath was

was unfounded.

may havc entertained

as

Apart from any suspicion the
that the riots of

July,

which

Sounmx
1’.

Tim QUEEN.
Poxsrss’m
v.

Tar. QUEEN.

THE INDIAN LAW REPORTS.

226

Sunm
v.

[VOL. VI.

an illustration, had had their origin

afforded so convenient

in

a

Tn QUEEN.

provoked

Pomwslm

petition no doubt inﬂuenced the tone of the Magistrate’s order,
which am constrained to say was not udiciously worded.
The

U.

Tua qusn.

the tone of the paragraph

breach of the peace,

in the

I

Magistrate may have been fully ustiﬁed in refusing the prayer of
; that is a matter of police on which this Court cannot
it,

the petition

enter; but in refusing

something

might have been done to
which consideration for

to' the hardship

reconcile the petitioners

the maintenance of public tranquility imposed on them.

Not only

was no hope held out to them that under other circumstances

of their right would have been protected, but the order
as

doubted, whether

1'

*

entirely with the Chief Justice

of

with the decisions

is

it

if

J

concur

exposition of the law relating to processions which

in his

in accordance

this and the late Sadr Court for many years

past.

mosque at all hours of the day.

question of the evidence of

it

worship, such as
.

not necessarily

mosque should ever be put in issue

in mind that, though general

custom has to be proved before

can

law, and that a practice, however
valid custom. To constitute
valid

as

must be reasonable as well as certain

not probable that

it

a

be borne

a

by

Court

custom for all processional

and ancient,

any Court would hold that to be

a

is

custom

is

ancient,

a

customs are common law,
be recognised

a

would have to

a

Court

it

a

music to stop when passing

in

performance

ought to arise in ﬁxing the hours of public prayer.
a

No difﬁculty

If the

is

of public worship
may take place in

not extended to mere private

a

The law recognising the right to the undisturbed

it

and

reason

able custom which requires the members of one section of the com

a

munity to restrict themselves in their ordinary rights in recognition
religion to which they do not belong and
of the reverence due to
at all times improper for

subordinate tribunal to lay down

I

the law to the superior Court, and

Judge who tried the

very much regret that the able

case should have

thought

it

It

they do not believe.
a

in which
is
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.—I

INNES,

'

was in his power to do so.

*

protection,

informing the petitioners that the Magistrate
would be his duty to give them
at any time

*

be read

it

enjoyment
may

the

right to do

so.
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in an exceptional

was placed by the circumstances

position,

and should have been careful to avoid expressing an opinion which
might have the effect of introducing any element of uncertainty
into the authority of the law as laid down by the highest Court.

*
Kmnnusmr,

J

*

*

*

THE

8mm

Perm vein!

Tue

1!.

stss.

Judge appears to me to have somewhat
undertaken to correct the Law of the High Court as

unnecessarily

.——The

I have

to the right of procession.

no doubt that the law as laid

It

by two Judges of this Court is substantially correct.

down

Stxvnnu

of course open to the Judge

private person to ventilate

as a

is

his

own legal opinions; but, sitting as the Judge of a Court subordi
mate

to this Court, he was bound to accept the law from this
*

APPELLATE
Before

Sir

Charles

A.

CIVIL.

KL, Chief Justice,

Tin-nor,

and

Mr. Justice

LINGAMMAL

(Rnsrounnsr), PETITIONIB,

18%
January

and

CHINNA VENKATAMMAL

(Pn'rirronnn), RESPONDENT!

in execution

the junior widow of

of

under Section 622 of the Code

of

a.

party to the proceedings
against a debtor of their deceased husband,

a

Subordinate Judge having permitted

a

A

Civil Procedure Code, Section BO—Party added after decree.
Hindﬁ to be made

decree obtained by the senior widow
the

High Court

declined

to interfere

Civil Procedure.
Court
in the

?

suit

a

of

Civil Procedure does not give
Own—Whether Section 32 of the (lode
discretionary powerto add parties after adjudication of the question raised

a

a

a

a

Linganmuil, the senior widow of Hindu, brought suit, No. 57
bond executed in favour of her husband by the
decree for the amount sued for.
defendant and obtained
Subse
of 1880, upon

Linga-mmél in Suit

'

sued

Vcnkatammdl,

the junior widow,

10 of 1881 and obtained

Revision Petition

a

quent to the date of this decree

decree for one

129 of 1882.

32

5.

Muttusdmi .Ag/g/ar.

a
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Court.
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third of the estate of the

deceased

husband including the amount

the decree in Suit 57 of 1880.

due under

Lingammdl having

applied for execution of the decree in Suit 57 of 1880, Venkatam
ma'l opposed the application

joined

on' the ground

that

she ought

to be

co-plaintitf in the suit and that Lz'ngammdl should not

as a

be allowed to take out execution alone.

The Subordinate Judge granted the application
and directed that her name should

be added

of Venkatammdl

as

a

party in the

execution proceedings.
Lingrmzmdl

applied

Procedure to the

under

High Comt to

Section

622

set aside

of the

Code

of Civil

this order.

for the petitioner contended that under
the provisions of the Civil Procedure Code parties could only be
added prior to decree and that there was no provision whatever in
Bkcishyam

Ayyangctr
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the Code for adding new parties as co-decree holders or co-judg
ment-debtors
that

the decree

in Suit

10

It was

further urged
of 1881 upon which the Subordinate

after the decree was passed.

Judge’s order was based had been reversed on appeal by the

High

Court and the suit remanded.
Mr. Shep/lard for the respondent.
The judgment of the Court (Turner, C.J., and Mutmsdmi
Ayya-r,

J.)

TURNER,

was delivered

C.J. :—The

by—
decree

on which the order

of the Subor

dinate Judge proceeded has been set aside.

It

is unusual

and inconvenient

to allow a person,

who might

have applied before decree, to be joined as co-plaintiﬁ after decree,
even if it be lawful to do so, where no interest has devolved and
no interest has been created since the institution of proceedings.

The only section of the

code

on which the learned counsel

for

which points to the joinder
the respondent
of parties whose presence may be necessary for the adjudication of
Here the period of adjudication has
questions raised in the suit.
Nevertheless, we are not prepared to say that the Subor
passed.
can rely is the 32nd,

dinate Judge had not

a discretionary

power under

Section 32 at

any stage of the suit, and, although the widows are still engaged
in litigation, primd facie they have an equal right to collect the
debts.

The appeal is dismissed, but without

costs.
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APPELLATE CIVIL.
Before

Mr. Justice Innes and Mr. Justice Mu-ttusdmi Ayyar.

HUTTAYA CHETTI

(Run

AND ornnus

Twsnrr-rms‘r Dxrnnnms),

To SEVENTH AND

Nmrn

T0

APPELLANTS,

1882.
December

and

SIVARAMAN CHETTI

am)

ornsss (PLAINTIFFS), Rssrosnsurs.‘

Public tank—Right to repair—Lorry

user.

A tank for the use of the public having been dug by the ancestor of the plaintiﬁs
with the leave of the owners of the village, stone steps and other permanent im
from time to time both by members of the

provements to the tank were constructed

family of the plaintiﬂs and by the ancestors of the defendants
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from which time

till

up to the year 1842,

and repairs of the tank were exclusively

1878 the conservancy

carried out by the members of the family of the plaintiffs:
Held that whether or not they were entitled to exclude
with the repairs of the
titlsd to an injunction

steps made by their ancestors,

others

from interfering

the plaintiffs were not an

interfering with the general conser

prohibiting others from

vancy of the tank.

Tun facts of this case are

fully

set out

P.

Advocate-General (Hon.
Ayyanga’r for appellants.
The

in the judgment.
O’Sullivan)

and

Bha’shyam

for respondents.
The judgment of the Court (Innes and Muttusrimi Ayyar,
was delivered by
INNBS, J.—The plaintiffs in this suit ask' for adeclaration of
Subrwmanyayyar

JJ

their exclusive right to the repair of
the

Kalkattu ﬁruni in

the village

a.

of

tank known by the name of
Karaku’di

at their exclusive

cost, and that the defendants be restrained by perpetual injunction

from entering into the ﬁruni for the purpose of conducting repairs
that the plaintiﬁs’

possession of the

druni

for the purpose

;

of

carrying on repairs in their own right be conﬁrmed; and that the
defendants be ordered to pay plaintiffs Rs. 350 to restore the
liruni to its former condition.
Plaintiffs set out in their plaint that their ancestor originally
dug and constructed this tank with the consent of Mirés Ambula
‘Appeal
Judge 0!

83

of

1380 against
<1qu

Wins (EM),

the

"h

decree

April

of T. Gsnapathi Ayyar7 subo d-

1880.

1881.
September

to

6.
4.

THE INDIAN LAW REPORTS.

2330

Mun-an
'U.

Swasiulu.

gérs (headmen)

of the village, and

[VOL. VI.

therefore,

that,

he and

his

descendants became hereditary Hakdars (or rightful owners) of the
said uruni, and that they (including the plaintiffs) have ever since
maintained the ﬁruni charity by constructing
and by digging supply and surplus
steps,

building

a large

stone walls round

channels,

it

ﬂights of

building

mattam on the western bank of the ﬁrum',

and by laying out a ﬂower garden open to the public

;

that in 1842
in which

a dispute arose between the plaintiffs and the defendants
the action of the defendants
held to be wrongful; that

in interfering with the ﬁruni was
September 1842 a karat

on the 2nd

nama was executed by the two parties before the Collector
effect that all the tanks and urunis of the Karakudi

to the

11m Naga
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rattars should henceforward

be common to the whole community
of Nagarattars (townsfolk) to which plaintiffs and defendants
belong : but that the repairs should be made by the Hakdérs who
have right to the ﬁruni respectively by virtue of their ancestors

having originally constructed the
kararnama

were, however,

same ;

abandoned,

that

ancestors have since that date retained

of the

the terms

and plaintiffs
exclusive

and

control

their
of the

ﬁruni and carried on repairs at their own cost; that in 1878 they
proceeded to make repairs, when defendants interfered and wrong

fully dug

up and removed the stones forming one of the ﬂights of

steps of the south bank of the said ﬁruni and heaped up several
bandy loads of earth and mud in the midst of the uruni on pre~
tence of making repairs

themselves, as

make repairs independently

if

they

possessed

right to

of the plaintiffs.

in their written statement deny
that the ﬁruni belongs to plaintiffs in the manner asserted by
them, and contend that it was originally constructed for charity
2 to 4 and 6 and 7

Defendants

by a female of the
heirs to her,

it

caste of

Kalkattu Yadayars, and, on default of

became property

common to the NattArs (country

folk) and Nagarattars of Karaku'di ; that it has all along remained
in the common enjoyment of Nattars and Nagarattars, and that
the latter, including plaintiffs and defendants, defrayed all the cost
attending ordinary repairs, the income from different sources such
as trees,

shops,

ﬁsheries, being expended on account of Koppudaya

Nayakiamman Kovil, situate near the {lruni and belonging to both
Nattérs and Nagarattars ; but that, though the ﬁruni was thus
common, the plaintiffs and defendants

both built certain steps to

MADRAS SERIES.
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the ﬁruni prior to 1842 for charity; that of the two sets of steps
on the east side, the

plaintiffs’ ancestors built the northern set, and

the ancestors of the ﬁfteenth

defendant the southern

;

that of the

built by plaintiffs’

two steps on the south side, the western one was

ancestors, and the eastern one by the ancestors of defendants

1

to

7; that prior to 1842 the plaintiffs’ ancestors built one ﬂight of
steps on the west side of the firuni and one on the north side of it ;
that after the year 1850 plaintiffs built a small ﬂight of steps near
the south-west

corner, a sluice near the north-west

rangzguade'turai

at the south-east corner of the

built by defendants; that
sets

of structures

;

and a

corner,

two sets of steps

is entitled to look after his own
and that the agreement of 1842 manifests that
each
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plaintiffs’ claim to an exclusive right is not maintainable.
Defendants 8 to 13 in a separate written statement supported
the contentions of defendants 2 to 4 and 6 and 7, but said they
had nothing

to do with the kararnama

that the mirasi in
defendant
claimed

dispute

a

ﬂight of

was common

the statements

supported

steps

of

in 1842.

They claimed

property.

The ﬁfteenth

defendants

8 to 13 and

on the east side as having been con

structed by his ancestor, Karuppatti Mayappan

The fol

Chetti.

lowing issues were recorded :—
“ uruni” in
1. Whether the
dispute belongs to the plain
tiffs in the manner stated by them, or whether it is the

II.

common private property of the villagers ?

Whether the ﬂight of steps which defendants
and 7 allege as having been constructed
tors was so

III.

constructed,

or was

it

1

to 4 and 6

by their ances

constructed

by the

ancestors of the plaintiffs?
Whether the ﬂight of steps which the ﬁfteenth defendant
claims as having been constructed
so constructed,

or was

it

by his ancestors was

constructed by the ancestors of

the plaintiffs ?

IV.

Whether the right of conservancy of the steps exists in the
parties

that

constructed

them, or that

right resides in

the village community?

V, Whether

the plaintiffs are entitled to any relief, and,

if

so,

to what relief ?

The Subordinate Judge was of opinion that plaintiffs, since the.
date of the kararn'éma in 1842, had had the exclusive superinten

Mount
1)

Sivuuhuix.

Murran
Sivauilbl.
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dence of the tank in dispute, and that the other villagers of

Kara

Nettars or Nagarattars, had had nothing to do with
during the thirty years since 1842 plaintiffs had done
everything for the conservation of the tank, while defendants had
ku'tli, whether

it;

that

He

not lifted a ﬁnger to assist in its conservation.

held, therefore,

on the ﬁrst issue that plaintiffs had a right to conserve and improve

it for more
property in the

dealt with

it,

than thirty years, and that it is not a common
sense-that any one can interfere with
even to improve

it

the tank in question, they having exclusively

without

the consent of the plaintiffs.

The second and third issues were decided by him in accordance
with the contentions of the defendants, there being no evidence to
show that plaintiffs constructed the ﬂights of steps claimed by the
defendants to have been constructed by them.
he

On the fourth issue,

found against defendants on the ground that they had failed to
that they had, since 1842, conserved the steps con

structed by their ancestors.

He disallowed

the damages claimed,

but granted the perpetual injunction.

;

is

made by the ﬁrst and 19 other defendants on the
Appeal
that
grounds
plaintiffs ought not to have been held entitled to the
relief prayed
that the ﬁnding that the plaintiffs have the exclu

and contrary

to

law;

that the Subordinate

Judge

is

is

sive right to conserve and improve the tank including the two
ﬂights of steps in dispute
against the weight of evidence

wrong in

supposing that the right sought to be established by the plaintiffs

for

a

by non-exercise of

it

can be acquired as an easement, and that the right of the original
founder to conserve the ﬂights of steps in question could be lost

length of time; that the Subordinate

Judge should not have issued the injunction to prevent the defen
dants entering the ﬁruni to conduct

repairs, and should

not have

declared that the plaintiffs have the sole right to repair the ﬁruni
at their exclusive costs; also that certain accounts speciﬁed ought
not to have been admitted in evidence.

The plaintiffs do not

set out

in their plaint that there has been

grant to their ancestors of the area now occupied by the tank.
that their ancestor was permitted by the Mir-as
stated
Ambalagar, 0r headman of the village, to dig the tank. They
assert that upon digging and constructing the tank, he and his
Hakdérs of

which

is

descendants became the hereditary

it,

is

What

is

a
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it

to them or tacitly

their right to what must have been State property.
But it is apparent not only from the kararmima in 1842, but also

recognised

from the proceedings
the oral evidence

in 1878 on the charge of trespass and from

in the

case,

that

plaintiffs have no exclusive

property in the tank and have never attempted

to exclude

and

could not exclude the defendants or the rest of the public from the

of it or of any portion of it. The tank is
every part of which the public freely resort.
use

a

public tank, to

The evidence in the case shows, as is found by the Subordinate

Judge, that since the formation of the tank, members of the plain
tiﬁs’ family have from time to time built steps and other masonry
structures on, to, and for the use of the tank, and that two other

of steps attached to the tank on its east and- south sides were
built on to it by some of the defendants, viz., that on the south
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sets

side at

the south-east angle by defendants

on the east side near the south-east angle

2, 3, 4, and 7, and

by ﬁfteenth

that

defendant.

The Subordinate Judge also ﬁnds that by the karémama executed
in 1842, all the tanks in the village were to be recognised as com
mon

property, and that

each

forward to execute repairs

of these contending parties was thence
to the portions

constructed

by them

respectively.

The kararnama no doubt recognises that all the ﬁrunies or
tanks were fer the future to be‘regarded as common, 11.0., public
The dispute then was concerning the very tank now
property.
in question,

and the settlement

reference to it.

It

seems

by the karérnzima had special

hardly correct, however, to say that the

provided that each of the contending parties should
thenceforward be at liberty to execute repairs to the portions con
What was provided was that in
structed by them respectively.
kararnama

future on the occasions of removing the mud from the ﬁruni and
doing other repairs, all the Nagarattars should collect the money
in common and hand over the said money to the person who

may
in management as the original proprietor of the druni and
The
have the works done and adjust the accounts in common.
it
to
contribute
to
the
in
those
bound
part
taking
com
agreement
But it seems to have left undetermined who was
mon expenses.
be

the

proprietor referred to.

plaintiffs were recognised

It

may possiblybe that at the time

as occupying

that position

whether in

Mun-am
1'.

SWAR‘IXN.
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consequence of their ancestors having dug the tank or from their

family having done more to the tank than others. But this is
left uncertain, and the contention of the defendants now is that
plaintiffs have no more right in the tank than others, and defen
dants 2 to 4 and 6 and 7 allege that each party is entitled to
and look

manage

after

his

put-ting upon the karérnama

own

special

structures,

apparently

of 1842 the same construction

placed upon it by the Subordinate

Judge, which,

as that

as pointed

out,

appears to be incorrect.

Plaintiffs certainly have not established any proprietary right
The site of the tank was admittedly State property,

in the tank.

which was not granted to plaintiﬁs’ ancestor by the State, but on
which they were permitted, if the evidence be true, to spend
for the charitable

money

a

From

action of this nature no right of property in the object

charitable
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purpose of forming a tank.

on Which money or labor is expended

accrues to the person who

expends it.

From their own statement of the

case, therefore,

plaintiffs can

intended by the kararnama if the
”
is to be understood in its literal sense.
But
word “ proprietor
assuming that the more limited sense of manager or superinten

not claim to be the proprietors

dent be intended—a position which from document
probable

plaintitfs’ ancestors ﬁlled—still there

XI it seems

seems

very
ground for

thinking that the agreement was-intended

to be conﬁned to the

cleaning out the mud from the waterspread

of the tank, and not

to have reference to matters not embraced in the cause of dispute
which arose out of deﬁendants’ party interfering with plaintiﬁs’

party in cleaning out the tank.

If,

however,

it

extended to repairs of the masonry works as well,

then such of the present defendants as were at that time repre
sented by

the signatories

to the kararnﬁma

would perhaps

be

bound to contribute to the expense of the repairs to be made by
the superintendent and to abstain from themselves interfering with
repairs even of their own masonry works.

I

But think that the karérnama could not have been intended to
apply to anything more than the mere cleaning out of the tank; and
this was the construction put upon it in 1878 by the Second-class
Magistrate. Probably it did not occur to either party at that time
that the masonry

structures might eventually

need repair, and

it
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party in 1842
would be willing to relinquish their right to interfere further with
the masonry steps they had constructed in such keen competition
all events improbable

is at

with

plaintiffs.

Then,

if

that the defendants’

we conﬁne the terms of the karérnama

of 1842 to the mere cleansing of the tank and the mud work of its

banks, have the plaintiffs shown cause

it,

for the injunction they
of the defendants who may be bound by
on the ground that in August 1878 they interrupted plaintiffs in
making repairs and heaped up earth in the bed of-the tank with
Plaintiffs now deny
the intention of making repairs themselves
?

seek as against those

all right of the defendants in the tank, even the right of contri
buting to the expenses of the repairs, on the ground that the
terms of the kararnama

were abandoned

since had exclusive control.
tion that the defendants

and that plaintiffs have

This position proceeds on the

asser

have, since the date of the kararnama,

to have anything to do with cleansing or repairing the
The evidence
tank or contributing to the expense of doing this.
certainly in favor of the plaintiffs having taken upon themselves

is

a

it

does not fol
exclusively the duty of clearing out the tank, but
low from this that they have acquired
right to exclude the

not shown that the plaintiffs attempted to
defendants. It
the liability of defendants under the terms of the karar
is
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ceased

enforce

m'ima to contribute,

and that defendants refused to do so, and from

mere fact that defendants did not contribute, no inference
could be fairly drawn that they had abandoned their common right
the

in the tank as recognised by the kararnama.
The contention some time before 1878 was such that the plain
tiffs would certainly not have been willing to receive contributions
from the defendants for the repairs of the tank on the footing of
the arrangement in 1842.
then the kararuama was still in force when the act com
plained of by the plaintiffs was committed by defendants, and

If

defendants were not allowed to contribute to the cleaning of the
tank according to the terms of the kararnéma, they would be
driven to assert their rights and would be justiﬁed in ignoring the
special terms of the kararnama which plaintiffs had ignored, and
in falling back upon their rights prior to and recognised by the

karérnama,

and taking common part in the cleaning the tank and

repairing the

mud work of the waterspread of the tank.

'

33
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dants in so doing would not be acting in excess of their rights, as

plaintiffs, apart from the kararnama, would have no right to
insist on their exclusion from taking part in the cleansing of the
right with plaintiffs.
would not be entitled to the injunction
with the
on the ground of defendants’ interference

tank in which they
Plaintiffs,
seek

they

possess an equal

therefore,

general repairs of the waterspread of the tank, conﬁned to cleans

Very few of the defendants are descen
ing and mud works.
dants of those who took part in the kararnama, and the other
defendants coqu not of course be bound by it. Equally with the
defendants who were represented by the signatories

to the

karar

nama, they would be at liberty to take part in the general repairs

of the tank conﬁned to mud works; and the only question as
regards them is whether plaintiffs have made out the exclusive
right, to which they lay claim, to the repairing of the masonry
Upon this point, therefore, the rights of the plaintiffs
against all the defendants may now be considered.

as

Frewenﬂ) as showing that a right
of
to the conservancy
property may exist apart from the right of
It isan authority
property; but that case does not show this.
of
a
that
a
portion
building may be shown to be
for the position

We

were referred to C/mrtonv.

the property of one person, while the property in the rest of it
resides in another, and in this respect

it

resembles the later case of

The right to use and to re
of Norfolk v. Arbutlmot.(2)
pair the portion of the building, established in Churton v. Frezren (1)
The Duke

was not held to have arisen from repeated acts of repairing, shOWn
to have taken place from time to time :for a long series of years,
but it was held to have arisen out of the right of property of
is,

which the acts of repairing were evidence.
nor can be, any right of property alleged
does there appear to be any authority for
saying that the construction of substantial adjuncts to the pro
perty of another can give the constructor a right of property in
Here there neither

in the tank itself.

Nor

such adjuncts.
Plaintiff‘s,

who

were

allowed

to construct

certain

masonry

works, must be presumed to have constructed these adjuncts

to the

L.R.,

Eq., 635.

(2)

L.R.,

C.P.D.,

290, on App.

5

(1)

4

tank by license of the original owner—the State—for the use of
2
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the public to whom the tank is dedicated
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but this

does

not give

Mv'rn

n

v.

plaintiffs any right to exclude others from interfering with the Sn'aalinh.
conservancy of the tank generally.

If

it did

then some of the defendants,

so,

constructed one set

of steps, and defendant

to 4 and 7, who

2

15, who

constructed

another, would equally have a right to exclude plaintiffs from all
part in the general conservancy of the tank.

It

is not necessary to consider whether plaintiifs, who have
always repaired the steps built at their exclusive cost, may not
have a right to exclude others from interfering with the repairs of
sets of

those particular

steps.

The relief which they

seek

goes
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far beyond this; and as the defendants are not alleged to have
interfered with any exclusive right which the plaintiffs may have
to repair their own steps, the plaintiffs have no ground in this
respect for their application to the Court for an injunction.

I

The plaintiffs not having made out the right they contend for,
would reverse the decree of the Subordinate Judge and dismiss

the

suit, with

costs throughout.

APPELLATE CIVIL.
Before

Mr.

Justice Kinder-slay and Mr. Justice Muttusei-mi Ayyar.

GANGATHARA PANDITHAR

APPELLANT,

(DEFENDANT),

1882.

August 18, 24.

‘

and

RATHABAI AMMAL

(PLAINTIFF) AND PANCHANATHAYYAR
(AucrroN Puncrmsnn), Rssronnrxrs.*

(Twil Procedure

Code, 1877, Section 230~Decree——Ezemtion

twelve years—Sale_.

after

Objection to validity.

After-a sale of land in execution
judgment-debtor cannot
execution

its conﬁrmation the

of the sale on the ground that the

of thc decree is barred by the provisions of Section

Civil Prowdm‘e,

Amen

of a decree and before

object to the validity

230 of the Codc of

1877.

a sale of

land in execution of decree, but before its conﬁrm

ation under Section 312 of the Code of Civil Procedure, 1877, the
judgment-debtor
objected to the execution of the decree on the

'

C.M.A.

Tanjore,

1‘2 0! 1882 against the order
dated 18th October 1881.

of S. Subbayyar, District Mﬁnsif

of

[VOL. VI.
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(incirnam ground that twelve years having elapsed from the date of the decree
1'.
Rumile . and three years from the date of the Civil Procedure Code, 1877,
when the application

for execution was made, the decree-could not

be executed by virtue of the provisions of Section 230 of the Code.

The Mﬁnsif held that Section 230 did not apply, as the decree
was for maintenance during plaintiff’s lifetime and was passed
before the Code came into force, and dismissed the petition.

The judgment-debtor

High Court

then appealed to the

under

Section 589 of the Code to set aside the Munsif’s order.

Mr.

If

chdderbm-n (Mr. Subrammzymn with him) for appellant.
and not capable of being executed,

the decree was defunct

the Court’s proceedings were irregular and void ab initw.
the application

comes late, but the objection

No

doubt

is a vital one.
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Balaji Rdu for respondent contended that the sale could only be
set aside on the grounds mentioned in Section 311 of the Code of
Civil Procedure, 1877.
The Court

(Kinder-8101] and Muttzwdmi

Aj/yar,

JJ

.) delivered

the

following
JUDGMENT

:—In this

case a sale,

which had taken place in

exe

cution of a decree, but which had not been conﬁrmed, was objected
to on behalf of the judgment-debtor on the ground that execution
was barred by reason of the decree

having been passed more than

twelve years before, and of no date having been expressed as that
on which the maintenance should be paid.
We are of opinion that the exception of limitation should have
The rights of the purchaser, who is

been taken before the sale.

are involved

not a party to these proceedings(l),

would

be affected

If the

in the sale, and

by its cancelmcnt.

Court had omitted to serve the preliminary notice of exe

cution after one year from the date of the decree, that
possibly have affected the
subsequent proceedingstion unless the decree

urisdiction,

But in this
was barred

;

might

and might have vitiated all
case the

Court had jurisdic

the exception was not taken,

We think
it too late to take the plea after the purchaser has acquired rights

and it appears to have been overlooked

by the Court.

( 1) The purchaser was not made a party to the petition of the judgment-debtor in
the Munsif’s Court, but put in a petition by way of answer to the petition of the
judgment-debtor. Both petitions were heard and disposed of together.

my

MADEAS ensues.
The sale can be

under the sale.

set aside

230

only on the ground of
resulting in

in publishing or conducting

material irregularity

CiANGXTHARA

it,

von. V1.1

RULE“

is

of

Civil Procedure,
injury to the petitioner—Section 311 ofthe Code
1877.
And no such irregularity has been shown.
dismissed with costs.
This Civil Miscellaneous Appeal

Mr.

Mr. Justice

asticc Irma“ and

J

Before

LINGAMMAL
7

(Fmsr,

AND ormms

CIV_IL.

Sneom),

Mutlustime' Ayya-r.

AND

Tnmn Duranmms),

13w

Arm-:mes,

1300-

and

CHINNA VENKATAMMAL

AND AN OTHER (PLAINTIFFS),

of

Mi-vjoinder—Remand—Powers

Civil Procedure does not authorize the

cinder of plain

j

Section 26 of the Code

of

4.5, 53, 562, 564.

one of two widows of

in

if

the latter,

deceased Hindti

and

the alternative either to recover

the adoption was valid, or

if

\thre

co-plaintiﬁ's

a

tiﬁs with antagonistic claims arising out of distinct causes of action.

the

her adopted

son

sued as

the whole family estate for

adoption was invalid, one-half of the

:

estate for the former

Held, that the suit was bad for misjoinder.
Held, also, that when such misjoinder had been allowed and the suit decided and
brought, the Court of Appeal should dispose of the suit in the mode in
by returning the plaint for
disposed of
it,

an appeal

which the Lower Court ought to have
amendment.

Fur-Jami

Tms

Ali

v.

Yumf Aliﬁl)

dissented

from.

was an appeal from the decree of the Subordinate

Judge of

Mada-m

The plaintist

were

C'hz'nna Venkatamma'l

and Subba Ndyak,

a.

(West).
Objection was taken by the appellants (defendants) that the
suit ought to have been dismissed for misjoinder of different plain
tiffs with diﬁerent and adverse causes of action.
minor.
“ Appeal 39 of 1882 against the decree of A. L. V. Ramana,
Madum (\Vcst), dated 20th October 1881.

(l) I.L.R.,

2
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Rnsronnnsrs.*
Appelhate Court—Civil Procedure an'c, Sections 25, 26,

All.

Subordinate Judge of

669.

34

7,

APPELLATE

22
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alleged in the plaint that Mdna Gdrusa'mi Ndyak
married
the ﬁrst defendant in 1870 and in 1879 married
(deceased)
on the same day, the second
the ﬁrst plaintiff, and subsequently,
defendant; that the ﬁrst defendant had forfeited all claim to her
was

husband’s

estate by acting ‘ contrary to the rules appertaining to

family women ;’ that in 1880 the ﬁrst plaintiff adopted the second
plaintiff with the consent of Maine Gziruszimi’s Dayadies, and on the
same day the ﬁrst defendant made a ﬁctitious
adoption of the
third defendant; that the ﬁrst, third, fourth, and ﬁfth defendants
had taken possession of the whole estate, and the second defendant
was unwilling to join plaintiffs in bringing this suit.
The relief prayed for was to declare—
(1) that the adoption of the second plaintiff by the ﬁrm; plain
tiff is valid, or, if the adoption should turn out to be
(2) to declare that the ﬁrst plaintiff and the second defendant
are the widows of the deceased entitled tc , inherit his
property,

and

that the ﬁrst plaintiff

is

the senior

widow; and
(3) that the ﬁrst plaintiff is entitled to obtain (me moiety of
the estate of the deceased, and the entire estate after
the death of the second defendant

;

and

(4) to put the plaintiffs in possession of the entire estate of
the deceased and to make the defendants
account for

what proﬁts they had received therefrom.
The ﬁrst and second defendants
suit was bad for niisjoindcr.
In answer to this objection

it

objected

was alleged

inter

alia that the

that the cause of

action of both plaintiffs was the same, viz., the unchastity of the
ﬁrst defendant and the invalidity of the third defendant’s adoption.

The Subordinate

Judge over-ruled the objection and found that
the ﬁrst defendant was not unchaste and that her adoption
the
‘of
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invalid,

third defendant was invalid, that the ﬁrst plaintiff was not married
before the second defendant, and that her adoption of the second
plaintiff was invalid, and decreed that the ﬁrst plaintiff was
entitled to one-third of the estate of the deceased Ha'na. Gu'rusa'mi
Nziyak.

The ﬁrst, second, and third defendants
Court.

appealed to the

High

MADRAS SERIES.
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The Advocate-General (Hon. P.
Ayyangdr for the Appellants.
Mr. Shepherd for the Respondents.

241

O’Sullivan) and Bkdskyam

ninth.

of action (Section

causes

31

of the Civil

Procedure Code).

Mr.

26 points

Shep/zard.—Section

to a suit being brought in

The fact of the claims being conﬂicting does not
If relief is sought in the alter

the alternative.

make the case non-maintainable.

native the claims must be conﬂicting as in the case of Desakamps v.
The Duke of Buckingham.(l)

(The Advocate-General.—-That was
Section 32.)

(Muttusami Ayyar,

J .-—If

a case

of defendants

1mder

there were ten plaintiffs who claimed
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the same property in ten different rights, could they sue together

in one suit ?)
The word “Alternative ” contemplates only two, apparently.
(Innes, .——It seems to refer to the case of a principal and

J

agent.)

(Muttusami Ayyar, J.—-What eﬁect would you give to the words
”
“ with respect to the same cause of action
P)
The Advocate-General referred to the corresponding

section in

the Judicature Act, Order 16, Rule 1, and Boot]: v. Bm'scoe (2) and
pointed out that a principal and agent could now sue in the

alternative when it is not clear who can sue on the contract,
whereas formerly they could not.

J

(Innes, .——Cannot the plaint be amended now?)
The Advocate-General.—Not at this stage. Section
_

53

limits

the period within which that may be done.

Judgment

was reserved

till

the

7th of December,

when

the

question as to the Court’s power to return the plaint for amend
ment was argued.
Bhdskg/am

Ayyngdr for

the Appellants.

Mr. Sleep/lard for the Respondents.
The arguments appear from the judgment.
(1) Not reported.

'v.

VEXKAT.

The Advocate-General.—-The only question at present raised is
The ﬁrst and second
whether the suit is bad for misjoinder.
plaintiﬁs have conﬂicting

Lisosmu’r.

('2) 2

Q.B.D.,

496.
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Lineman.

wig“?
“mm

[VOL. VI.

On the 22nd of December the Judgment of the Court (Innos
.) was delivered by

and Mullasdmz' Ag/yar,

Innss,

J

.

:—It

JJ

appears to us that the suit is bad for misjoinder.

The ﬁrst plaintiff claims

as one

of the widows of Ma'na

Gairusa'mi

and the second plaintiff as having been validly adopted by the ﬁrst

plaintiff after Mdna Gzlrusa'mi’s death. The claim of the ﬁrst plain
tiff assumes that there is no adoption,- the claim of the second
plaintiff assumes that ﬁrst plaintiff has no right, because there was
an adoption.
Section 45 of the Code oj'O'z'z‘il Procedure

in the

same suit

of several

tiffs are jointly interested

causes

permits of the joinder

of action in which several plain

against

the

same defendant.

These
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plaintiffs are jointly interested against the same defendant in the
sense that it is the object of both plaintiffs to show a title in one
or other of them to the whole or a portion of the estate in com
petition with the defendant ; but this is not enough ; they must each
be ointly interested with the other in the several causes of action—
not necessarily equally interested, but jointly interested; r'.c., as we
understand, not jointly interested as a mere 'matter of affection,
but jointly interested as to the subject-matter of the suit which
Now the cause of
the causes of action have in contemplation.
action in the case of the ﬁrst plaintiff aims at the establishment

of

the title of the ﬁrst plaintiff as issucless widow of Mdna Gu'ruscimi
to succeed him jointly with the other widows, whereas the cause

of action in the

case of second

plaintiff aims at the establishment

of

the title of second plaintiff by reason of the adoption to take the
estate of Mdna Gziruslimi to the exclusion of all others.

It

cannot

plaintiffs are jointly interested in these
The establishment of ﬁrst plaintiff’s
title would exclude second plaintiff from all right to take or share
in the estate, and the establishment of second plaintiff’s title would
equally debar ﬁrst plaintiff from any share in the estate, but a right
be said that

the two

inconsistent causes of action.

to be maintained out

of it—a right

which is not brought in

contest.
Section
is.

26 was referred to as 'authorizing a suit framed as this

That section runs—“

All

persons may be joined as plaintiffs

in whom the right to any relief claimed is alleged to exist whether

jointly,

severally, or in the alternative,

in respect of the same

cause

,'

"

.
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the causes of action are essentially

distinct in this Lmomuir.

‘

suit, this section cannot authorize a suit of this character.

Vassar

This section is taken from Order 16
Act in England and corresponds with

AMMXI“

”

respect of the same cause of action
but the constructions
appear

on Rule

it,

.

g:

except

of the Jadicalure
“ in
as to the words
1

which are added in our Code,

of this section of the English Procedure Code

to proceed upon the footing that there must be the same

cause of action.

In

It

was held
., in that

J

Boot/l v. Briscocﬂ) eight persons were libelled.
that they or any of them, might jointly sue.
Branuoell,

causes

a

is

case,
reported to have said that they had eight separate
action. But probably what was meant was, that each had

of

separate

and

of Order 16 in which there are

qualifying words as appear in Section 26 of the Code
Civil Procedure “ in respect of the same cause of action,” and

it

that some such words as

“ in respect to

If these

a

suggested in Gunning/mm and Mutheson’s Precedents

of Pleading
”

particular subject-matter

words stood in
”
“
in Section 26,
in respect of the same causes of action
place of
we are not prepared to say that the present suit would be bad for
misjoinder, but, looking to the language of Section 26 and that of
require to be supplied.

the latter

or corresponding

they stand,
appears to us that
the Code does not authorize the joining of plaintiﬂs
a suit in
of
in
of
distinct
causes
action,
are
they
not
respect
jointly
‘which
part of Section 45,

in

it

as

a.

doubt as to who

the person

entitled to sue upon the

in the work already quoted, as
cause
sale to an agent in which there may
an illustration, viz., that of
as
to
whether
the principal or the agent should
difﬁculty
arise
as

case cited
a

of action

in the

is

there

is

interested and their interests are not merely conﬂicting but anta
“ in the alternative ” apply to cases in
gonistic. The words
which

a

in the same subject-matter,

and an act

is

sue; or to cases where parties have different and conﬂicting interests
committed which gives

the same cause of action to either

is

party according to the eventual
of
the
as
to
Court
which of the two
determination
entitled to
recover, as in the case referred to at page 569 of the same work,
(1)

L.R.,

2
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no such

is of

felt in working Rules

3

be

1

right of action arising out of one and the same cause of action.
Under the Judicature Act in England, great diﬂiculty appears to

Q.B.D.,496.
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Lmeuuu'r.
'v.

Vnmu'r
amt/(L.

in which the plaintiffs were respectively

a receiver

take possession of a certain colliery business
same and other persons

who were

[VOL. VI.
to

appointed

and to manage the

executors of the last

Will

and

mortgagee of the colliery.
for a wrongful levy of execution
against the colliery by the Sheriff, which was a trespass giving
rise to a right of action in which the plaintiffs were severally or, at
testament

of

Haz'nes—an

equitable

They sued for'£5,000 damages

all events, alternatively interested.
On the ground that the present suit was bad for misjoinder,
we proposed to reverse the decree of the Subordinate Judge and
direct that the plaint be returned for amendment—a course which
we considered we might take in appeal, as it was one which the

Subordinate Judge ought to have taken.
Some discussion then arose as to the power of the Court to make
such a decree.

Ali v. Yusuf Ali(1) which, in the
The learned Judges in
this
suit.
circumstances, was similar to
that case were of opinion that the Code of Civil Procedure did not
admit of their remanding the suit for the return of the plaint for
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We

were referred to Farm)ch

amendment.
v

Mr. Bkdskyam Ayyangdr maintains the correctness of this view.
“ the Appellate Court shall not remand a case
Section 564 says,

for

a second decision except as provided

in

Section 562,” and admit

tedly there is no case for remanding the suit under Section 562,
since that section only authorizes a remand when the Lower Court
has disposed of the suit on a preliminary point so as to exclude
any evidence of fact which appears to the Appellate Court essential
to the determination

of the rights of the parties

and the decree

In the
upon such preliminary point has been reversed in appeal.
involved
the
has
not
Court
Lower
of
the
present case, the decision
exclusion of evidence
of the parties,

essential to the determination of the rights

so that

the

remand

could

not be made

under

Section 562.

Mr.

Shepherd,

however,

contends

that the

remand

is

not

a

for a second decision but a remand for the purpose of
to have
requiring the Lower Court to take a step which it ought
The Lower Court’s duty
taken in the very threshold of the suit.
remand

a) I.L.R.,

2 A11. 669.
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simply to return the plaint. After the plaint has been
returned, it will be discretionary with the plaintiff to continue the
suit or not.
was

We think

no objection

and the

misjoined,

are

to

our

'L'.

VENKAT

“min.

making the decree

rests on the ground that, when causes of

Our decision

proposed.

action

is

there

Lmosmu'i.

Court of First Instance enters on

the merits on the

it

if

it

it,

erroneous view that there is no misjoinder, the
Appellate Court should dispose of the suit in the mode in which the
had held, as
Lower Court ought to have disposed of
a

ought to have held, that there was misjoinder. This seems to be
the natural mode of correcting an error in appeal, and Section 53
the

pursued

if
it

prescribes

had dealt

to the merits.

which the Lower

procedure

Court would have

with the question before settling issues

The section which directs

that no amendment

as

be

We shall,

it

order which

ought to have made at or before the ﬁrst hearing.

therefore, reverse the decree of the Subordinate

Judge

and direct that the plaint be returned for amendment.

Defendants will have the

costs

throughout.

APPELLATE

CRIMINAL.
Juslz'co IIIIIOR.

Before

APPAVU N AYAK

AND ornnus

1882.
D00. 12, 19.

against

THE QUEEN.*
Trespass—Rioliny—Riy/it to possession.

a

a

is

a

is

no answer to
charge of rioting by making
plea of right to possession
who
in possession and opposes
trespasser,
forcible entry on land cultivated by

A

THIS was a petition under
Procedure,
trate

of

1872, to revise

Soqu Arcot in

Section

the proceedings

ground

Code

Criminal

of the Deputy Magis

appeal from the sentence of the Second-class

Magistrate of Tiru/wildr in Calendar

that

297 of the

of

the entry.

the conviction
"
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allowed after the ﬁrst hearing does not, we consider, preclude the
Appellate Court from directing the Original Court to make the

Case No. 12 of 1882, on the

of the, petitioners

Revision Case 347 of 1882.

was illegal.

‘

"
"t

Arrive
THE

an,“
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The petitioners were convicted of rioting under Section

of

147

the Indian Penal Code and sentenced to two months’ imprisonment
and a ﬁne of Rs. 25 each.

J

judgment of the Court ([mies,
Mr. Norton for petitioners.

:—In this

JUDGMENT

case

.).

On appeal the Deputy Magistrate reduced the sentence of impri
sonment to thirty-four days.
The material facts and arguments in this case are set out in the

the property on which the

alleged

olfence was committed belonged to two widows, who, being issue
less, had

brought up ﬁfth and sixth defendants as their sons. These
of the property.
disagreement

A

persons had the management

a

arising between them and the widows, the latter made over the
property to the Manager of the Vishnu Pagoda at Tfrukoz'h'r-r by
mortgage-deed under which he was authorized to take possession
a

on

cowle.

1

This person leased the property to defendants
to
These, with fourth defendant and others not charged,

made forcible entry into the land and have been convicted of riot

5

ing and sentenced to a moderate term of imprisonment, which, in
Defendants
to 14 were discharged
appeal, was made still lighter.
as

having only defended their possession.
Norton contends that ﬁfth and sixth defendants cannot be

Mr.

regarded as having been in possession on behalf of the widows as
lessees,

Several cases were quoted.
case

case of Rig/000mm

of mischief.
decree

it

because by

Singhﬂ)

7

seems to have been held
a

It

The

is

is

their managers; that the rightful possession was with the
and that consequently the conviction
wrong.
a

that mischief could not

had been decided

be charged,

that the property de
a

stroyed had not been lawfully erected on the land, and that, there
But we have not to deal with
fore, there was no wrongful loss.

of mischief here.

The charge

case

a

The

is

rioting.
in the Appendix (p. 13) to Volume VI of the Madras
High Court Reports relates to question of the possession intended
under Chapter XXII of the Criminal Procedure Code, which has no

case

bearing on the present matter.
tioned in
later case.

The ruling has fmther been ques

(1)

I.L.R.,

a

a
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of the property.

0.11.,

m.

i
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In Jones v. C/mpmmzﬂ) it was stated by Maule, J. that, if
there be two persons in a ﬁeld, each asserting that the ﬁeld is his,
and each doing some act in assertion of the right of possession, the
person who has the title is in actual possession and the other is a

Arrivu
v.

THE

ersx.

Applying this to the present case, Mr. Norton contends
lessees had the title to possession and therefore the posses

trespasser.

that the

sion and that their acts were accordingly innocent.
It will be seen, however, that that decision was not upon a
question of the violation of the public law as in the present case,
and

if

the case of Harvey v. Brydges(2)

seen that, although as between the
dants

1

in this

to 4

case

be referred to,

parties

it will

be

themelves the defen

might not under English law be liable in

to ﬁfth and sixth defendants

in

suit brought by the
latter, they would be liable to be indicted under the same law for
forcible entry, and this is also the case in India. And probably,
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damages

a

under the law in India, the violation of a public duty causing
damage, as the acts of defendants l to 4 did by their assault on
a good ground of action against
the
to 4, although
contrary was held to be the rule

defendants

5 and. 6,

defendants

1

in England in

I

would be

the case referred to.

'

.

think the decision is right, and that this Court should not

interfere.

.

The petition is dismissed.
Ordered accordingly.

APPELLATE CRIMINAL.
Before

Sir

Charles

A. Turner, Kt, Chief Justice,

and

Mr. Justice

Muttusdmi Ayyar.
THE QUEEN

NABI SAHEB.*

,

I

Regulation XI of 1816 (Madma)-Punishment in stocks—Persons liable.
A Museulman is not of the lower castes of the people punishable, under Section
of Madras Regulation XI of 1816, by conﬁnement in the village stocks.

10

THE Village Munsif of Anjulipatt-i in the Dindigul Taluk having
sentenced a Mussulman to be put in the stocks for three hours for
(1) 2 Exch., 820.
(2) 14 m. a w., 437.
Case 460 of 1882 referred by C. S. Crole, Acting District Magistrate of
under Section 296 of the Code of Criminal Procedure, 1872.

‘ Revision
Madam,

35

M

1882.
December 1-2.
1883.
February 14.

against

"Pr"!!!

was lNDlAN LAW REPORTS.
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T"

19W“

Naiu.

[Von

VI.

theft of an iron measure and eight annas’ worth of copper coin, the
District Magistrate of Madam referred the case for the orders of
the High Court under Section 296 of the Code of Criminal Prmednre,
1872, on the ground that the decision was contrary to the rulings
of the High Court, dated 23rd September 1878 and 9th October
1879.
Counsel were not instructed.

The judgment of the Court (Turner, C.J., and Muttusa'mi Ayyar

J.)

was delivered by

TURNER,

OJ.

:—One Nabi

Muhammadan by creed and a
was convicted by a
petty theft and sentenced to be put in the

dealer in miscellaneous

Village

Munsif of

a

Sahel), a

wares by profession,

stocks for three hours.
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The District Magistrate has referred the case to this Court, sug
gesting that the accused did not belong to the class on which the
inﬂiction of the punishment of stocks is sanctioned.
The 10th Section of Madras Regulation XI of 1816 authorizes
Village Munsifs to inﬂict the punishment, if the offending parties
be of any of the lower castes of the people on whom it may not be
improper to inﬂict so degrading a punishment.

This deﬁnition has been held by this Court to involve two con
ditions,

the one having relation to the position

of the caste to

which an offender belongs, and the other to the social status of the
A dealer in petty wares may or may not be a person
person himself.
on whom the inﬂiction of the punishment may be degrading, but
we agree with the Magistrate that a Muhammadan cannot be said
to belongto the lower castes
the introduction of British
sentence was, therefore,

It

of the people.

framers of the regulation had in view

rule, were regarded

improper and must

as

prior to
servile.
The

who,

it
Mun

be quashed, but as

has probably been undergone, we do not direct

sif to pass a fresh sentence.

is probable the

those castes

the Village

MADRAS SERIES.
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APPELLATE CRIMINAL.

Charles

A. Turner, KL, Chief Justice,

and

Mr. Justice

llluttusa'mi Ayyar.

QUEEN

THE

1883,

January 26.

against

RAMAOHANDRAPPA

IV

Regulation

AND OTHERS;

of 1816, Sections 15, lG—Penal Code, Section l74—Dieobedienec
Summons— Concurrent jurisdiction.

of

The provisions of Section 174 of the Indian Penal Code are not in conﬂict with the
special provisions of Sections
.

In

15 and 16 of Regulation

ordinary cases disobedience

the

to
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Tms

IV of 1816 (Madras).
of a Village Munsif's

But if a charge

be dealt with under the Regulation.
the Criminal

summons

Court must deal with it.

was a case reported for the orders of the

Section

should

is laid under the Penal Code,

438 of the

Code

High Court

of Criminal Procedure

under

by the District

Magistrate of Cuddapalz.
The facts were as follows :—

Five

persons having been charged before the Second-class Magis

trate of Madanapalle

with disobeying an order of a public servant
Code, in that they had
failed to attend before a Village Mlinsif to give evidence in a civil
suit when summoned by the village watchman, were acquitted on

under

Section 174 of the Indian Penal

the ground that the procedure and punishment
lation
174

IV of

1816 were applicable

of the Penal

Code

prescribed in Regu

to the case, and that the Section

did not, therefore, apply.

Section

15(6)

and Section 16 (3) of the Regulation provides that a person duly
summoned by the Village Munsif who disobeys the summons shall
be

liable to be ﬁned in

a sum not exceeding

such offence at the discretion

half

a rupee

for every

of the Village Mlinsif.

The District Magistrate was of opinion that the decision was
wrong in law.
Counsel were not instructed.

' Revision

Case

4 Of 1883 referred by

charge, Cuddapah, in Calendar Case No.
class Magistrate of Madanapalle Taluk.

J.

Thomson, Acting Joint Magistrate in

159 of 1882, on the ﬁle of the Second
'

I
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The judgment of the Court (Turner, C.J., and Muttusémz' Ayyar,

Tun Qunnx

Mug,“ J.)
"RAPPK-

[VOL. VI.
'

was delivered by

TURNER, C.J.—The provisions of the Indian Penal Code are not
in conﬂict with those of the Special Law, and effect may, there
fore, be given to both.
By Section 16 (3) of the Regulation, a
summary

power to impose a ﬁne is conferred on a

Civil

analogous to that conferred on the

Courts

Village Munsif

by Section

170 of

the Civil Procedure Code.
cases when there are no

with by that Court.

it

charge

a Criminal Court under the Indian Penal Code,

in
is

act discreetly

but

a

ing the special powers conferred on

in

aggravating circumstances,

Munsif or Civil Court would

the Village

if

ordinary

it,

In

employ

instituted

must be dealt

The order referred must be set aside and the

CIVIL.

APPELLATE
Before

Mr. Justice

Justice Kernan.

limes and

RAMANADAN CHETTI, Pumrirr,

1883.
16.

and

PERIATAMBI SHERVAI sun
Decree—Executiothimitation

ANOTHER,

Act, Schedule

II,

Dsrsnnams.*

Article 179, Clause 4.

of

a

An application for execution of decree which does not comply in every particu~
Civil Procedure, and which,
lar with the requirements of Section~235 of the Code
having been returned to the judgment-creditor for amendment, has not been pro
Article 179 of Schedule
of the
ceeded with, may still sufﬁce under Clause
4,

II

(East)
follows :—

“On

defendants
616-10-0.

warrant

26th October

the

Subordinate Judge of Madam
Code
Civil Procedure, as

of the

617

1874,

the plaintiff

decree on the Small Cause side

obtained against

of this Court for Rupees

On the 20th October 1875, he applied for execution
was

issued, but

November 1875.

A

was returned

second application

the

unexecuted

on

and

a

stated by the

under Section

the 27th

for execution was made on the

Referred case 11 of 1882, stated by T. Ganapathi Ayyar, Subordinate Judge
‘
Madura (East).

of

case

of

was

it

Tms

a

Limitation Act, to keep the decree alive.

a

February

I
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Magistrate directed to resummon the accused and to complete the
trial.

VOL.

April

4th
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notice

Riulsims

A third application was made on the
But this petition required amendment in some

Ping,an

1877, and the proceedings stopped

with the issue of

a.

to defendants on the 11th idem.

Slst October
particulars,

1879.

such as calculation

of interest and statement of costs

incurred on former execution proceedings.
On the 7th November
1879, three days were allowed for the amendment, but the plaintitf
not being present, a notice was stuck up on the walls
house.

The plaintiff,

of the Court

appear according to the
for execution was rejected on the 23rd

however,

notice and the application

did

not

The present application was made on the 6th July
within three years from the date of the third application which
required amendment, but more than three years from the date of the
December 1879.
1882,

second application.

On the present application a notice was, however,

issued to the defendants, but they have not put

in appearance though

personally served.
question for the consideration

third application,

treated as an application
running.
“ That an
application,

of the High Court, is whether

which

sufﬁcient

required

amendment, can be

to prevent the limitation

from

which is otherwise correct, and in due form,

should be treated as a nullity for a miscalculation of interest, and for
inaccuracy in the statement of costs on former

execution proceedings,

The plaintiff appears to have been pretty
therefore count the third application as one

would be a great hardship.
diligent,

and

I

would

preventing the running of the Statute of Limitations.”

Mr. Subramdn'iam for the plaintiﬁ
did not appear.

The defendants

JJ

The Court (lanes and Kernan,
.) delivered the following
are
of
:——We
opinion that the application of 1879,
although not complying in every particular with the requirements
JUDGMENT

of Section 235 of the Civil Procedure
application

Code,

was substantially an

made in accordance with law, and

that, although

it

returned for amendment and nothing further was done upon
fresh starting point from the date of its

presentation.

The present application

is

the application gives

a.

was

it,
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APPELLATE CRIMINAL.
Bly'ore
1883.

Mr. Justice Innes

and

’

Mr. Justice Kornan.

KOTHA SUBBA CHETTI

February 23.

[VOL. VI.

sun ornsns

against
THE

QUEEN!

Criminal Procedure Code, 2872, Section 283—Pcnal Code, Sections
trick—Legal Practitioners Act—Judicial

181, 193—Irreyulor

of accrued on

proceeding—-Eramination

solemn aﬂirmation.

Where three persons, of whom one was a Pleader, were tried together and con
victed, under Section 181 of the Indian Penal Godc, of having made false statements
solemn afﬁrmation, about the same matter,

on

in the course of an enquiry into the con
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duet of the Pleader under the provisions of the Legal Practitioner: Act :

Held, that the conviction of the Pleader was bad, as his statement

was impropeer

taken from him on solemn afﬁrmation.
Held, also, that the trial of the three prisoners
procedure

together was a grave error of

vitiating the trial.

Held, further, that an enquiry under the Legal Practitioners
proceeding false statements
should be charged

Tms

and

on solemn afﬁrmation made

tried separately

was an application

to the

Act being a judicial

by the witnesses

therein

under Section 193 of the Indian Penal Code.

High Court

to revise the proceed

ings of the Joint Magistrate of Salem in Case 35 of 1882.
The petitioners were found guilty of the offence of making false
statements on solemn afﬁrmation to a public servant under Section
181 of the

'

Italian Penal

Code, and sentenced to six months’

simple

imprisonment each.
The statements charged as false were made to the District
Mﬁnsif of Hosztr in the course of an enquiry into the conduct of
Varat/tag/yanydr

(third petitioner) under the Legal Practitioners

Act.
On appeal to the Sessions Court of Salem, the counsel for the
prisoners contended that the convictions were bad, because the
accused ought to have been tried separately—Ruling of the 15th
March 1867 of the Madras High Court,(1) The Queen v. Mabamja
Misser(2)—but the Court held that as the charges had been care

fully drawn

up, as the prisoners had been defended by an Attorney

* Revision Case 641 of 1882.
(1)3 M.H.C.R., App. xxxii.
(2) 16 W.R., 47.

MADRAS seams.
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High Court (who did not raise the objection at the trial)
and the third prisoner was a Vakil of long standing, and as every
opportunity was given to rebut the charges, it could not be said
of the

that there was

any error or defect in the charges or proceedings

within the meaning of Section 283 of the Criminal Procedure Code.
The appeal was dismissed.

Mr. Grant and Sadagopdcheiryar for the petitioners contended that
the third petitioner had not committed any offence and that the
had been prejudiced by the irregular trial.
The Com't (Innes and Kermm,
.) delivered the following

other petitioners

JUDGMENT
put upon

JJ

:—We think

his trial on

the

Vakil, third

a charge

prisoner, was improperly

under Section

181

of the Indian

Penal Code.

Having been called upon, in an enquiry under the Legal Practi
Act, to explain his conduct, it was not competent to the

Generated for alum (Columbia University) on 2015-08-10 07:54 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

lz'oners

Court which conducted the enquiry to take a statement from him
on solemn

aﬂirmation.

He

was not, therefore, in such proceeding

by an oath to speak the truth, and, if he stated
was false, did not render himself amenable to the charge of

legally bound
what

making a false statement
or

under Section

181, Dalian

Penal

giving false evidence under Section 193, Indian Penal
The conviction as to this prisoner

must

Code,

Code.

be quashed,

and his

immediate discharge ordered.

With regard to the cases of the other two prisoners, we are of
opinion that the enquiry under the Legal Practitioners Act was
a

judicial proceeding, and that false statements on solemn afﬁrma

tion made by the witnesses

should

have been charged

as offences

under Section 193, Indian Penal Code, and the persons so charged
should have

been tried separately.

It

is obvious

that

the

pri

must have been prejudiced in their trial by the highly
irregular procedure of trying them together, which deprived them
of the evidence of each other in defence.
We might direct a new
soners

trial, but, having regard to the fact that the statement
each case,

if

alleged in

false, appears to have been immaterial or very slightly

material, and that the punishment

already

suﬁcient, we shall set aside the

convictions

undergone
and

is probably

sentences and

simply direct the discharge of the ﬁrst and second prisoners.

Swans
1).

THE Qessx.

‘
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THE INDIAN LAW REPORTS.

APPELLATE CIVIL.
Before
1882September
1883.

28.

——
January 30.

SUBRAMANIA

Justice Innes and Mr. Justice Kindersley.

AYYAN

AND

morass. (PLAINTIFFB) Arrsnmxrs,
and

VENKATA RAYAR
Disputed

arm worm-m (DEFENDANTS)

adoption—Compromise

anronnnms.*

of claim—C'ansideration—-Burden

of proof.

The defendant, the divided brother of a deceased Hindﬁ, disputed the title of the
plaintiﬁ, a minor adopted by his deceased brother, to succeed to the estate of the
To induce

deceased.
the adoptivr

mother

the defendant to acknowledge the validity of the adoption
of the plaintiff, as his guardian, executed a conveyance of one
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moiety of the family house to the defendant.
Held, in a suit to cancel the conveyance, that the burden of proving that the defend
ant's objection to the validity of the
therefore

adoption was groundless,

and the conveyance

without consideration, was upon the plaintiff.

THE facts and arguments in this case appear from the judgments
of the Court (limos and Kindersley, JJ.)

Mr.

for appellants.
Bluishyam Ayyanga'r for respondents.
Normandy

INNES,

J .—First plaintiff

is the adopted son of Kris/ma Ag/g/un,

Kris/ma Ayyan was admit
The second
tedly divided from his brother, the ﬁrst defendant.
defendant is the son of ﬁrst defendant.

who died on the 19th January 1880.

On the death of Krishna. Ayyan, therefore, the adopted son was
the person to perform his funeral rites, and the second plaintiff
proceeded to perform them under authority from the ﬁrst plaintiff,
But the ﬁrst defendant interfered and would
who was an infant.
not permit second plaintiff

to perform. the obseqnies, but insisted

They accordingly jointly set ﬁre
on joining in them himself.
to the funeral pyre, and early next morning ﬁrst defendant
hastened to the pile, collected the bones, and performed the cere

thereupon; so that when plaintiffs went to do the same,
they found that the heap of ashes containing the bones had
This necessitated the plaintiffs’ recommencing the
disappeared.

monies

*

sn.

210 of 1882 against the decree

of D. Buick, Acting District Judge of
North Tanjore, conﬁrming the decree of R. Vasudeva Ran, Subordinate Judge of
'
Negapatsm, dated 7th November 1881.

‘
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of Durba grass and burning
Even

by making an image

it and performing the ceremonies to the imaginary bones.
after this, the defendants
monies

again caused interruption to the cere

and threatened to carry

out the ceremonies they had com

in other ways in a manner to prevent
from performing the ceremonies with decency.

plaintiffs

menced and act

of

The widow was anxious to do anything to secure the conduct
Friends
the ceremonies‘free from molestation or disturbance.

assembled

to compose matters,

it

and

was

that ﬁrst

arranged

defendant was to allow the plaintiffs to perform their ceremonies

of the ﬁrst plaintiff through his guardian
executing an absolute deed of sale for half of the family house.
Second plaintiff was to give a security bond to ﬁrst defendant,
binding himself to get a deed of acquittance in regard to the
unmolested on condition
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moiety of the house on the infant attaining his majority, but in

Rs.

the meantime second plaintiff executed a promissory note for
500

in favor of

one

Kupmri Ayyan

on account

of ﬁrst defendant,

andemdyyan, brother-in-law of ﬁrst defendant, executed
note for the same amount in favor of the same person.

If

the documents

agreed to be eventually executed

a

similar

were not

executed, the party in fault was to be compelled, by means of these
instruments,

to pay the amount to the other.

From the morning of the

tenth day the ceremonies were allowed

without interruption.
On the sixteenth day after the execution of the promissory notes,
which was the twenty-ﬁfth day from the death of Kr-islum Ayyan,
to be performed

Janaki

Ammdl, guardian of ﬁrst plaintiff, executed the sale-deed

A

in favor of the ﬁrst defendant, conveying to him the moiety of the
On the same date, second plaintiff executed
house for Rs. 800.
an indemnity

bond to ﬁrst defendant for Rs. 1,000 binding him

self to get the sale ratiﬁed by ﬁrst plaintiff after he should

have

attained his majority, and in default to make good the amount
from his own property; and, on the next day, the guardian of
ﬁrst plaintiff executed a rent agreement agreeing to occupy ﬁrst
plaintiff’s moiety of the house at Rs. 1-8-0 rent per annum.
Plaintiffs seek the cancellation of all the above documents

on

the ground of coercion and Rs. 285 damages for the extra expenses
necessitated in performance of the ceremonies through the conduct

of defendants.

'

36

Serums“
11.

YEXRATA.

>-_____.,_
.

SUBRAMANIA

[VOL. VI.
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The issues settled were,—

I

with their
plaintiffs executed exhibits A, B, and
in
law?
own free will, and whether they are valid

whether

VBXZ'AM

whether plaintiffs are entitled to any and what damages, and,

if

so, ~from

The Subordinate
dered that,

whom?

Judge

found

the adoption

proved,

ﬁfteen days had elapsed between

as

but consi

the intervention

of mediators at which the execution of the preliminary documents
took place and execution of the ﬁnal documents which it is sought
He said :—
to cancel, there cannot be said to have been coercion.
“ Having thus coolly thought over the matter for ﬁfteen days, and
having decided to give the deeds,

the plaintiﬁ's

deliberately sign and

register the deeds, and what is there now to justify their changing
their minds

?

If

they had thought it necessary to execute

the sale

A, &c., for fear of the promissory note, how could that fear have
inﬂuenced the ﬁrst plaintiff who has given up the property and who is
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deed

not a party to the promissory note."

He found

the documents

A, B,
will

the plaintids of their own free

and

I to have

so as to be

been executed by

binding on them.

He

dismissed plaintiffs suit except as to damages.
On appeal by the plaintiﬁs and cross-appeal by defendants, the
District Judge said :—
“The ﬁrst defendant, on the occasion of the death of his brother,
took occasion to question the validity of the adoption of the minor, the
ﬁrst plaintiff,

and he therefore objected to the performance of the
It is of course somewhat difﬁcult to
by his proxy.

funeral ceremonies

determine whether he was acting bondﬁda in doing so, but his conduct
has not given rise to any prosecution for an oﬁence under the Penal
Code.

To induce him to withdraw his opposition, and

to acknowledge

the adoption, the compromise evidenced
be annulled was entered into.

by the deeds now sought to
The plaintiﬁ’s’ case is that they were

coerced into the execution of the deeds, and what amounts to coercion

is explained by Section

15

of the Contract Act.

“ First defendant did not commit or threaten

to commit any offence
and he did not detain anything which can be
considered property, and his acknowledgment of the validity of the
adoption constitutes sufﬁcient consideration for the execution of the

under the Penal

Code,

deed."

He

accepted the ﬁnding

of the Subordinate Judge

as

to the

compensation to be awarded and dismissed both the appeal and the
cross-appeal.

_.I

-___

"‘13--\_

VOL.

i_v.
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‘ll

Srasnusm
Appeal is now made to the High Court on the grounds—
.
that the transactions which plaintiffs sue to set aside are
Van KATA.
voidable under Section 19 of the Contract

that there

was

no

sufﬁcient

in question,

agreement

Act;

consideration

to

support

because ﬁrst defendant

the

all along

well knew that his objections to the validity of the adoption
were perfectly groundless;
that the transactions in question are very different from the
ordinary adjustment of bond ﬁde disputed claims ;

that the transactions

If

in question are a fraud upon the minor

appellant ;
that the Lower Appellate Court has erred in overruling the
grounds of appeal.
had not in fact been made, the widow was the

the adoption
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proper person to perform the funeral ceremonies, and the defend
ants, therefore, could have had no lawful cause for interfering with

of them.

the performance

Defendants,

therefore,

became tres

passers at the funeral pyre when they interfered with the obsequies,

and they must have known that their conduct was
the feelings of the widow,

if

likely

to wound

not those of the alleged adopted son.

They, therefore, committed an offence under Section 297 of the
Indian Penal Code, and, if it could be shown that these unlawful
acts were done with the intention of inducing the plaintiffs to enter
into the documents now sought to be cancelled and that the docu
ments were in consequence executed, the acts of the defendants

would

amount

to coercion under Section

15

of the Contract Act,

and the contract would be voidable.

But it is obvious that the real dispute was about the adoption,

A, B,

and the documents
admission

and

I

were executed to purchase

the

of the validity of the adoption and the
by defendants of their reversionary claims on the

by defendants

abandonment

death of the widow.

The outrageous

acts committed

by defendants

were probably

committed to induce plaintiffs to come to some arrangement

which

would compensate defendants for such admission and for the relin
quishment of their claims, and actually operated to induce the
think the Courts have
execution of the promissory notes; but

I

rightly found that
the execution

those acts could not have operated to induce

of the documents sought to

be cancelled.

There

THE INDIAN LAW REPORTS.
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Sunuimsxu
t;.

stm'ra.

was ample time

[VOL. VI.

for consideration, and the distress of mind caused

by defendants’ acts was no longer operating at the date of their
execution.

Then, can it be said that there was no consideration
execution of the documents ?

It

is found as a fact that there was an adoption.

for the

But, although

the adoption may be established as a matter of fact,

it is

not shown

that there were not objections taken to its validity, and even as a
matter of fact defendant may not have been aware of it and may
have disputed the adoption bondﬁdo, in which case the withdrawal
of his claim would be a good consideration for the promise made by

If it were alleged or
plaintiffs, Gallisher v. Bisclzoﬂlsheim.(l)
shown that he was aware of the adoption as a fact and had no

reason for disputing its validity, there would be ground for saying

that there was no consideration

entered into

for the obligations
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by plaintiffs.

In

Edwards v. Bang/1(2)

Lord

Abinger said that a man might

(without cause) threaten to bring an action against any stranger
he might meet in the street, and intimated that his subsequent
forbearance to do so would not be a consideration
the stranger.

There must

be

for

a promise

such a claim as affords

reasonable

ground for the promise.
Plaintiff was, think, bound to show that there was no

I

by

reason~

able ground for defendant’s opposition, and therefore no reasonable

ground for plaintiff’s promise when that opposition was withdrawn.
has not done so, and he has not even set up this contention so

He

as to afford

the opportunity for framing an issue in which the

question might be tried.

I

think we should, therefore, dismiss the second appeal with

costs.

KINDERSLEY,
dismissed.

J

.——I

agree that this second appeal ought to be

The suit was brought to

set aside certain documents

on the ground that they had been obtained by coercion.

But

upon

the trial it was found that there had been no such coercion as

would justify the avoidance of the contracts under the Indian
Contract Act, Section 15 ; and in appeal, and second appeal, the
plaintiﬁ has taken up new ground,
(1)

L.R.,

a

Q.B.,

449.

and has pleaded, not so much

(2) 11M. &

w.,

641.

MADRAS SERIES.
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as fraud, and

coercion

want

of

259

consideration.

These

grounds

having been taken for the ﬁrst time on appeal, they have not been
regularly tried, and the plaintiff is not now entitled to have them

SUBBAXAKIA
v.

VESKATA.

-

tried.

I

it stands, do not think that any fraud
nor does it appear that the documents were
The great struggle between the
executed without consideration.
There is no
parties was about the adoption of the minor plaintiff.
But from

has

the record as

been proved

;

proof that the execution of the documents was obtained

either by
The compromise was arranged by mediators,

coercion or by fraud.

till

and the deed of sale was not executed
Therefore

wards.

or fraud.

coercion

It

one.

some ﬁfteen days after

cannot be supposed that there was either

In all probability

the transaction

is clear that there was consideration

transactions
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it

was a fair

for the sale and other

in the concessions made by the ﬁrst defendant, and
in his acknowledgment of the ﬁrst plaintiff’s

more particularly
adopt-ion,

not to mention

the price for which the house was sold.

Therefore no ground has been shown for avoiding the contracts,
or for setting aside the documents in question.
This second appeal must be dismissed with costs.

APPELLATE
Before

Sir

CIVIL.

Charles A. Turner, KL, Chief Justice,
and Mr. Justice Kz'ndersley.

CHOWAKABAN ORKATARI BAPPAN

AND

aromas (Dammrvrs),

Arranmu'rs,
and

CHOWAKARAN

CHERIA ORKATARI MAKKI

(PLAINTIFF),

REBPONDENT.*
Malabar curtmn—Mapillae—Separate
The junior male

members

of a Mapilla

yam law are entitled to maintenance

'

SA.

by the Marumakkati

from the tarwad when living

in the houses of

275 of 1882 against the decree of V. P. D’Rozario, Subordinate Judge of
the decree of E. K. Krishnan, District Mﬁnsif of Telli

North Malabar, modifying
cherry,

maintenance—Marriage.

tarwad governed

dated 21st November 1881.

1882.
October 28.
1883.
February 20.
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when living with their con

their conscrts and also to a higher rate of maintenance

BAPPAN
0.

[VOL. VI.

sorts than when living as single men.

Mann.

THE parties to this suit were MapiJlas of North Malabar.
The
plaintiff was an Anandravan belonging to the (Iberia Orkatari
branch of the Glmwakdmn Orkatm-i tarwad and the defendants
were respectively

the Karnavan of the tarwad and the senior Anan

dravan who formerly managed the affairs of the tarwad.

The suit was brought to recover Rs. 780, being maintenance
from 16th September 1877 to 12th June 1878 at Rs 10 per mensem,
and from the latter date at the rate of Rs. 30 per mensem.

The

higher rate was claimed from the date the plaintiff married.
The defendants pleaded that the plaintiff was not entitled to
separate maintenance, but only to be fed at the tarwad house;
that they had oifered to the head of plaintiif’s branch property
to maintain the members
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suiﬁcient
accepted

;

thereof,

but the offer was not

and that the amount claimed was excessive.

The Munsif held that the plaintiff was not bound to look to the
for maintenance so long as sufﬁcient property
was not allotted to it for the maintenance of all its members, and

head of his branch

that the ruling that Anandravans are only entitled to be maintained
-

in

of Mapillas,
live
in
their wives’
habitually
houses. The Munsif, from an admission of a former Kamavan,
found that the income of the tarwad was Rs. 40,000 a year, and
the tarwad house was not applicable

who, like the parties

to the case

to this suit,

observing that the defendants

contumaciously

withheld a detailed

account of the income of the tarwad which they were ordered
produce,

held that Rs.

7%

a month was a fair allowance

bachelor and Rs. 15 a month for a married

to

for a

man of the tarwad.

On appeal it was objected, infer alia, that marriage gave no right
to double maintenance.

The Subordinate
high

a

Judge considered that Rs. 15 a month was too
rate and reduced the rate to Rs. 10 a month, and modiﬁed

the Munsif’s decree accordingly.

The defendants
grounds

appealed to the

High Court

on the following

:—

(1.) That no reason was assigned why the plaintiﬁ should be

entitled to separate maintenance.
(2.) That an inquiry ought to have been held as to the means

VOL.
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of the tarwad and the number
members.

of its branches and

v.

.

Manx! .

(3.) That the plaintiff’s marriage had no bearing on the ques
tion of the amount to which he may be entitled.

The respondent also objected to the rate of maintenance decreed
and claimed interest on the sum decreed.

Mr. Shep/lard for appellants.
Branson for respondent.

Mr. Spring

~

The Court (Turner, C.J., and Kindersley,
order :—
“ Before

we

could afﬁrm

1.

J.)

made the following

the decree under appeal, we must have

ﬁndings on the issues following

:—~

Whether by the custom of the country, Mapillas, who follow
the Marumakkatayam law, are entitled to maintenance when
living in the houses of their consorts ?
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2.

Whether by local

custom,

a

Mapilla following the Marumak

katayam law, and who is entitled to maintenance, is entitled
to a larger sum for maintenance when he lives with a consort
than when he lives as a single man ?
reference to the plaintiff’s (respondent) objections we must
remit the following issues :—

“In

What is the tarwad income ?
What is the number of the members entitled to maintenance ?
“ The Subordinate
Judge is directed to try the foregoing issues
upon the evidence already recorded and upon such further evidence
as the parties in each case may adduce and to return his findings there
1.

2.

on together with the evidence

to this Court within six weeks from the

date of receiving fthis order. when ten days will be allowed for ﬁling
objections.”

In compliance

with the above Order,

the

Subordinate Judge

submitted the following ﬁnding :—
“ First and Second [sauce—It is proved
by tho uncontradicted evi
ﬁrst,
third
and sixth witnesses that,
second,
dencefo plaintiff’s
by the custom of the country, a Mapilla living in the house
of his wife is entitled to maintenance, and that a married
man is entitled to a larger
custom

sum than a single man.

This

is admitted by ﬁrst defendant, and not disproved or

disputed by second

defendant.

I

ﬁnd the ﬁrst and second

issues in the afﬁrmative.

“ Third Lima—First and

second

tiff’s fourth and seventh

Barns

defendants, examined as plain

witnesses,

state

that

the

tarward

“I
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income is 23,470 rupees and 94,790 seers of paddy, the price
To this has
of which at Rs. 60 per 1,000 secrs is Rs. 5,687.

Barr/m
0.

Mann.

to be added about 940 rupees on account of Shilakash,
fees received

being

by jenmis when granting leases or renewal of
The fee levied being at

leases of paddy lands for ﬁve years.

the rate of 1 rupee on 100 seers of paddy received as rent per
annum, plaintiffs assert the whole income of the tarward to
be 40,000 rupees ; but they have failed to prove this. They
that properties yielding 3,000 scars of paddy and 155
rupees which second defendant asserts belong to the women of
state

his branch, belong to the tarwad.
adduced

mined as plaintiff’s

has been

no evidence

witness, that the property

belongs to the women.
30,000.

But

to disprove the statement of second defendant, exa

I ﬁnd

in question

the tarwad income to be Rs.

From this amount has to be deducted Rs.

for

6,256
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land revenue, Rs. 800 for Municipal tax, and about 3,000
rupees for repairs to buildings, expenses of ceremonies and
other extraordinary expenses.
The net income I ﬁnd to be
20,000 rupees.

“ Fourth Issue—It is admitted by both parties that the number of
members in the tarwad entitled to maintenance
these,

22 are married men,

men and women (12

men

is 88

:

of

22 married women, 22 unmarried

and

10

women). and 22 children

(10 boys and 12 girls)."
The Court delivered the following

J

HDGMENT

:-We

must accept the ﬁndings as to custom.

is evidence to support them and none to contradict

There

them.

The amount allotted is not excessive, having regard to the in
come of the tarwad and assuming it to be no greater than the
Lower Appellate Court has found it to be. The respondent has
not proved it to be greater, and we are not prepared to allow
interest on amounts which had not been ascertained.
The decree of the Lower Appellate Court is afﬁrmed and the
appeal dismissed with costs.
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Mr.

J
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APPELLATE CIVIL.

ustz'ce

Kermm, and lllr. Justice Muttusdmi Ayyar.

DUGAPPA CHETTI (Fmsr

DEFENDANT),

APPELLANT,

and

VIDHIA PURNA TI'RTHAslm

AND ANOTHER

(SECOND

1882.
December
1883.

m

February 2.

Tman PLAINTIFFS), Rr:srounmrrs.it
Landlord and Tenant—szﬁmon

A

of boundaries—Remedy.

tenant is bound to keep'distinct from his own land during the tenancy and to
it the land of his landlord.

leave clearly distinct at the end of

\Vhere, owing to the negligence of the tenant, the land demised becomes con
with his own, the tenant, unless he can ascertain the former, is bound to
deliver to the landlord a portion of the lands of which the bonndaries have been
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founded

confounded

equal

in

value to the land demised.

THE facts and arguments in this case suﬁioiently appear for the
purpose of this report from the judgment of the Court (Kernan
and Muttusdmz' Ayyar,
.)

JJ

Rdu for appellant.
Rdnuic/mndra Rd-u Saheb for respondents.
JUDGMENT :-—The plaintiff by the plaint ﬁled
Srim'vzisa

‘

in Suit 258 of

1879, claims to have the proprietary right in land assessed at Rs.

in varg No.

23 in Vakavadi village and sues to recover
from
1872
from the defendant, who is stated in the
rent therefor
14-6-4

plaint to hold on ohélgaini lease. He also sues to have a portion
of the three vargs, viz., No. 2, No. 23, and No. 25 in the some
village, and in the [possession of the defendant, held at a rent of
Rs. 14-6-4 per annum payable to Government, and
of rice to the Aneigadi Ganapathi Devastanam

4%

to

5%

murals

and 41 regulation

muras to the plaintiﬁs’ mattam, delivered to him.

The suit for demarcation and delivery of portion of the three
vargs in the defendants’ possession to the plaintiffs is founded on
the allegation that the varg
ants’

ancestors

No.

23 was demised to the defend

very many years ago,

and

that they did not

* S.A. 26! of 1882, against the decree of K. R. Krishna
Manon, Subordinate
Judge of South Canara, reversing the decree of K. Subba Réu, District Mom: or
Barkﬁr, dated Blst October 1881.

37
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of that varg, but allowed them to be
destroyed, so that the landlord’s land, varg No. 23, cannot be
distinguished from varg Nos. 2 and 25.
The second, third and fourth defendants are as parts.
The ﬁrst

preserve the boundaries

defendant

denied

the plaintiffs’ proprietary right and the chril-

'>

gaini lease, and alleged that the proprietary right is in him (ﬁrst
He did not claim to be a tenant on mdlgaini tenure.
defendant).
Both the Lower Courts

found on very clear evidence that the
of the varg N0. 23, and that it was
let to the defendants’ ancestors at the rent above speciﬁed, and that

plaintiffs are the proprietors

such rents were paid by the ﬁrst
defendant
23

;

defendant

down

to 1872.

The

admitted he was in possession of portion of varg N0.

but both Courts found

that the defendant is in pos

as a fact

session of whole of varg N0. ‘23.
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The Munsif made

for three years’ arrears of rent before
delivery of any portion of the three
vargs upon the ground that the plaintiff had not proved any
chalgaini lease, or what part of those lands in possession of the ﬁrst

suit, and refused

a decree

to order

'

included the lands of varg N0. 23.
The Subordinate Judge, in appeal, afﬁrmed the Munsif’s decree

defendant

of rent to be paid, but, in addition, held that the
tenant was bound to preserve the boundaries and. did

as to the arrears

defendant as

not do so and he awarded that so much land as would pay the rents
above mentioned

out of the 115 plots of land, which constitutes

the vargs two and twenty-three of the
vered over to the second plaintiff.

Vakavadi village, be deli

The quantities and qualities of

the land directed

to be delivered are set out by the Subordinate

Judge in detail in

his decree.

In

second appeal

several questions

were raised, but the follow

ing only were pressed in argument :—
First—That, as the ﬁrst defendant was tenant at all evcnts
on chalgaini lease, he was entitled to notice to quit.
But as the defendant denied his landlord’s title, he was
Defendant set up
clearly not entitled to such notice.
title not subordinate to the plaintiff, but proprietary
title, and he failed.
Second—First defendant contended that it lay on the plain
tiff to prove where the lands were which he soughtto
recover from the defendant and that the Subordinate

'

von VI.]
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had wrongly thrown the burden of proof as'to

the boundary of the varg lands on the defendant;

Tymnﬂm

However, the defendant, by reason of his relation of tenant,
was bound to preserve the boundaries of the lands he so held as
tenant and not to permit them to be destroyed; and especially so
when he owned other lands adjoining those demised to him. He
should not have permitted his own and his landlord’s lands to have
become so intermixed that the boundary of each could not be ascer

The

tained.

onus

is rightly thrown on the tenant of distinguishing

his own property.

In

See notes to Wake v. Oonyersﬂ).

Attorney- General v. Fullerton,(2)

It

Lord Eldon says—“

has

long been settled law and is not now to be unhinged that a tenant
contracts, among other obligations resulting from the relation, to
keep distinct from his own property during his tenancy

and to

his landlord’s property not in

This

is,

it

with his own.

any way confounded

therefore, a common

it

a

tenant having put his landlord’s property and his
equity, that
own together for his convenience in order to make the most of

is

that?

is

I

that

impossible for

the plaintiff to go to any part of the land and say this
and whose fault

what were

am satisﬁed

The equity of the plaintiff

my land,
is

was no

.”

He observes—“
fraud intended.” He says then

is

there

a

Court of Equity to ascertain

the lands of the landlo

it

sion shall issue from

a

if

is

bound at the end of the term to render up
during his tenancy
land; and
he cannot, that
the
landlord’s
commis
speciﬁcally

“that

unless the tenant can ascertain the land of the landlord, the latter

amicably,

it

if

;

” “if he
shall have an equal quantity of the defendant’s land
(the
land
and
cannot
be
cannot
out
the
ascertained
point
tenant)

a commission must go to ascertain what land belongs to

the charity (the landlord), and what does not.”
is

one .of equity and good
The rule laid down by Lord Eldon
and we think the Subordinate Judge was right in
throwing on the defendant the onus of showing what lands were
conscience,

applicable whether the act of the tenant was merely

(I)

abatentzbnally done, as

Tudor’s L.O., p. 433.

will

appear from the passages

(2)

Vescy

&

negligent or not

2

The rule

is

comprised in No. 23.

2
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leave clearly distinct at the end of

B.,

264.

Dunarrm

above cited from

Drosn's
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Lord

Eldon’s

It

judgment.

1,112“ bu. who claim under the tenant(1).
We think, however, that suﬁicient exertion
to discover the boundaries
the boundaries

also applies to those
‘

has not been made

If

of the varg No. 23.

and situation

of the varg No. 2 be examined

and ascertained,

the other lands (not being part of No. 2) and in possession of the
defendant must apparently be land No. 23. We assume that varg

No. 25 does not adjoin Nos. 2 or 23,

as the

Judge
The village
documents must show the measurements, especially old documents
in the village or in the temple.
treats two and twenty-three

only

Subordinate

as being contiguous.

The tenant is clearly bound to show where his landlord’s land
if he fails to do so, a part of the property with
which it was mixed equal to its annual value should be set out and
was situated, and

_
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made over to the landlord.
there

will

If

the boundaries can be ascertained,

be no further difﬁculty.

If they

cannot,

it would

be

desirable to set out the land claimed in some particular direction,
so that the diﬁerent plots included in each description of land may

This is a convenient mode of
lie together as far as practicable.
is
the
interest
of
both
division, and it
parties that it should be
adopted in preference to setting out a part from each of the 115
-

For this purpose, the
plots as decreed by the Subordinate Judge.
Subordinate Judge should depute a Commissioner to ascertain by
local enquiry, as far as practicable, the relative position of the two
estates, and to suggest, with reference to the result of such enquiry
and to the convenience of both parties, how lands

of the descrip
out, so that they

tion and value claimed by the plaintiff may be set
may, as far as practicable, lie together as parts of one estate.

This

mode of division would probably produce a result in accordance

with the original state of things.

We

shall ask the Subordinate

Judge to try the following issues

upon the evidence already recorded and upon such further evidence
as the parties may adduce and submit his

ﬁnding thereon together
with the evidence to this Court within six weeks from the date
of receiving this order, when ten days

will

be allowed

objections.

(1.) What

are the boundaries of varg No. 23.

(1) 2 Tudor‘s

L.C.,

p. 433.

for ﬁling

MADRAS SEEIEs.

von. vi.)

ms?

(2.) Whether varg No. 23 is intermixed with any other and Duosrrs
U.
what land held by the defendant and not distinguishable Tz’nrnssim.
therefrom ; and if so, what portion of the lands by metes

and bounds in the defendant’s possession ought properly
and justly to be deﬁned as the lands to be delivered to the
plaintiﬁ' as and for his land.

'

Ordered accordingly.

APPELLATE CIVIL.
and

Mr. Justice

Ayyar.

Muttusdmi

REDDI (Pmmmr),
SIVADA BALARAMI
.

APPELLANT,

and

SIVADA PERA REDDI

(Finer, Founrn,
'Rmroxnnms.‘

AND

Firm

Illalam, Custom of— Inheritance.

Under the custom of

I llatam

(atﬁliation of a. son-in-law) which obtains among
the Illatnm son-in-law does not thereby

the Reddis, or Pedda Képu caste, of Nellerr,

.

lose his rights of succession to the estate of his natural father's divided brother.

Tun plaintiif and the ﬁrst, second,
sons of erkafu ,Reddi, the divided

and third defendants
brother of

4VGI'(11)/)(l

were the

limit/1', who

-

died in 1814.

The plaintiff alleged that he had been adopted by the widow of
The
Narappa Reddi and was the sole heir to Narappa’s property.
ﬁrst defendant

0pp050d

it,

second and third defendants

admitted

the plaintiff’s claim, but the

demanding

equal division of Narappa’s

claim that,

as the ﬁrst defendant

had married the daughter of his

maternal uncle, Adapala- Kata Redd-i, and had been taken as an
Illafam son-in-law into his wife’s family and had entered into an

'

S.A. 155 of 1882 against the decree of B. Horsburgh, Acting District Judge of
Mu, Acting District Mﬁnsif of Kalli.
Nellore, conﬁrming the decree
A.‘
wed. 12th October l881.
of

I

8,

property among his four nephews.
were alleged to be in possession of
to
The defendants,
portions of the property sued for.
The Mfmsif found that there had been no adoption of the plain
tiff by the widow of Narappa.
The plaintiff further pleaded in answer to the ﬁrst defendant’s
4
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Septcmber

AND orusns

Dnrmnim'rs),

1882.

August 25

Rm

88

6.

Mr. Justice lanes

1883.

Feb.

1,

Before

l3.

W—

res moms

see

Bimini)“
1v.

Pans.

agreement with

'12"?

['voL. v1.

LAW REPORTS.

Vcnkata Reddi, by which he renounced, from. the

date of his adoption into the family of his wife, all claim on his
own family property,

he had no right to succeed to a share of the

estate of his uncle Narappa.

-

I

The M {insif found upon the evidence that the custom of Klatam
from adoption, in that by the former the connection

was different

with the natural family was not necessarily severed, and held that
defendant had not renounced by the agreement with

the ﬁrst

Venkata his claim to share in the estate of Namppa,

entitled to three-fourths

which fell to

Illatam, and declared the plaintiff
and the ﬁrst defendant entitled to one

him after he had been taken

as

fourth of the property of Narappa,
dants admitted the plaintiff’s title.

as the second and

third defen
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The plaintiﬁ appealed to the District Court on the ground, inter
alia, that the ﬁrst defendant lost his rights in his natural family by
being taken as Illalam son-in-law into another family.
The District Court conﬁrmed the Mﬁnsif’s decree.
The plaintiff appealed to the High Court chieﬂy

on

the

grounds—
(1) that by the agreement the ﬁrst defendant renounced all
rights of inheritance in his natural family, either direct
or collateral

'

;

,

(2) that, upon the evidence, the District Court ought to have
held that by the custom of Illatam the ﬁrst defendant’s

rights of inheritance were lost.
.Ra'mrichlmdra
galr

Ra'u Salleb for appellant and Parthasdradki Ayyan
‘

for respondents.

The Court (Innes and Muttusdmi Ayg/ar,
'
order :—

We think it

JJ

.) made the

following

is necessary in this case that the following question

be determined by the Court of First Instance and Lower
Appellate Court :—“ Under the custom of Illatam, what effect, if
any, has the taking a son out of his natural family as an Illatam

should

son upon that Illatam son’s rights of survivorship and of succession
~
in his natural family 2”
_
The inquiry in the Court of First Instance only embraced the

question of the effect of the new relationship

upon the rights of the

son so taken in the narrow circle of the immediate

of which he is an undivided member.

It

natural family

is desirable

that the

VOL.

MADRAS SERIES.

VL]

269

inquiry should be further pursued upon this point by the examin
ation of witnesses over a larger range of the area in which this
custom exists, and should be extended also, as above indicated, to
embrace the question as to the eﬁect of the custom upon the rights
of succession of the Illatam son in his natural family to the pro

perty of divided members of that family.
Evidence should be taken of witnesses from the Bellary, Kurnool,
O'u-rklapah, and Nellore, and North and South Arcot Districts, and
any other districts in which the custom prevails.
It is directed that the District Mdnsif do record

a

ﬁnding on the

foregoing issue, after taking the evidence of the witnesses above
referred to; that he do submit his ﬁnding to the Lower Appellate
Court, and that the said Lower Appellate Court do allow the
parties a further hearing,

ten weeks from the date of receiving this order

when ten days will be allowed for ﬁling objections.

Upon

receiving

the

delivered the following

rep0rt

of the

-

District Judge, the Court

‘

plaintiff of showing that ﬁrst
defendant by being taken into another family, otherwise than by
The
adoption, had lost his rights of succession in his own family.
JUDGMENT

:-—-'I‘he

burden lay on

Judge reports that plaintiff is unwilling to undertake to establish
by further evidence the custom for which he contends.
The evidence already taken justiﬁed the conclusion arrived at
that the ﬁrst defendant, who had been taken in Illatam after the
division between his father and uncle, had

a right to share in the
had
of
uncle
that
estate
devolved after the death of the father.
the
We agree that the karar in releasing the ﬁrst defendant’s right to

share in the property of the family extended

only to the property
family, and not to his rights in that of the divided
The circumstances that a karar was considered necessary

of his immediate

defendant from succeeding in his immediate

family is evidence that, without
cerned, he would have succeeded,

it,

uncle.

to preclude the ﬁrst

in the opinion of those con

notwithstanding the custom of

and this tends to show that that custom does not aﬁeot
Illatam
existing rights of property of the person taken in Illutam. First
defendant,

therefore, was rightly adjudged

dismiss the appeal with costs.

a

;
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ﬁnding and submit
thereon, within

either party object to the said
the same, together with its own judgment
should

one-foru'th share.

We

British!
'0.

Penn.
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APPELLATE
Before

Sir

Charles

CHARAVUR TERAMATH

(PLAINTIFFS),

URATH LAKSHMI

Rssroxnnsrs.‘

AND OTHERS (Dsrannsx'rs),

Management—Power of majority.

Malabar Law—l"nilars—Trust

Where the majority of the tlr‘lnrs of a Malabar devaswam
kénam on terms beneﬁcial to the dove-swam
had been fairly considered by all the

to renew a

'

'

brought by two ﬁrélars (trustees) of the Km'mln'
devaswam to recover certain land demised in 1834 to the

THlS was
Karu

Urslars:

agreed

after the question of the renewal

of the majority was binding upon a dissentient minority.

Held that the decision
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APPELLAxrs,

and

1883.

February 20.

and

Kinder-slay.

AND anornnn

September 27.

V1.

CIVIL.

A. Turner, KL, Chief Justice,

Mr. Justice
1882.

[VOL.

a suit

ﬁrst defendant on kanam

by the Samudayi (agent) of the devas
'

wam on payment of the amount advanced.

The ﬁrst defendant admitted

fralars

the demise, but pleaded

had agreed to renew the

him to her

;

that the

that the renewal

deed was not executed owing to disagreement between the ﬁrélars,
and that she was not liable to be ejected in a suit brought by two
of the @ralars only.

In

the course of the suit

the second, third, and fourth defen

dants, who were oo-Uralars of the devaswam
executed
renewal

deed to the ﬁrst defendant

a renewal

fees and

reserved. but the

with the plaintiffs,

a

promise

to pay double

fourth defendant

on payment

of

the rent

subsequently

originally
sided with the

plaintiffs and claimed to eject the ﬁrst defendant.
The Munsif dismissed the suit on the ground that the terms of
the renewal were beneﬁcial to the devaswam.

On appeal the District Court conﬁrmed the Mﬁnsif’s decree.
The plaintiﬁs appealed to the High Court.
Sankaran Na'g/ar for appellants.
Sankara Menou for respondents.

'

SA. 177 of 1882 against the decree of H. WigrumY Ofﬁciating District Judge
of South Malabar, conﬁrming the decree of M. Achutan Nﬁyar, District Munsif 0i
BBtutnéd, dated 28rd November 1881.

L

"'

‘

VOL. VI.]
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The Court (Turner, C.J., and Kinda-slay,

J.) made

order :—
'

\Vhere

‘271

the following

of trust management has been fairly consi
dered by all the ﬁralars, so that each has the opportunity to let
his views be known before a decision is passed, the opinion of the
a question

majority is binding on the minority if it be arrived at in the fair
exercise of the discretionary powers committed to them.

It

does not appear

result of such

decision of this point}
I

4%

In

of the lease was the

whether the renewal

An

a consultation.

issue

i

will

be remitted

*

for the

'3

with the above order, the District Judge sub
'
mitted the following—
meso :-“ The issue sent down for trial Whether the renewal
of the lease was the result of
consultation by all the ['Trsilars.
“Plaintiffs examined four witnesses and ﬁrst defendant one.
“It quite clear from the evidence now adduced, as well as from
is

that

already on the record, that the question whether the kanam
should be renewed or the land recovered and then let on simple lease
was distinctly mooted between four of the ﬁl‘lilal‘ﬂ, viz., the two

plaintiﬁ’s and the second and third defendants. At the ﬁrst hearing
and third defendants complained that they were not con

the second

sulted by plaintiifs in bringing the suit, but they were evidently in
The Miinsif in his judgment

writes:

and the second and third defendants said that they had

any rate the evidence

&c.’

think he was mistaken.

now adduced renders

it

no objection to renew the demise,

I

@The plaintiffs

At

to me quite conclusive

that plaintiﬂ's were from the ﬁrst opposed to the renewal, while the
second and third defendants were rather in favour of the renewal
especially when ﬁrst defendant consented to pay double the rent
previously paid. On the second hearing the plaintiffs were admit
tedly hostile to the renewal and the kanam was renewed in spite of
From the circum
them, the three other ﬁrs-lure signing the deed.

is

evidently at variance together,

it

is

of the case,

it

quite clear that this question of trust
management was fairly considered by four out of the ﬁve I'Iralars,
viz., two plaintiffs and second and third defendants. As they are
stances

unlikely that they formally con

sulted together, but they fairly considered the question and stated
As regards these four, then,
_their views thereon in open Court.
The
no difﬁculty in deciding the issue in the afﬁrmative.
there
fourth
Now,
as
to
the
defendant.
interpret the
only diﬂiculty

I

is

is
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a

is,

compliance

favour of renewing the lease.‘

Tan/mun
'1

—-J.'“——

LA Karim.
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Tansxs'ru
1'.

LAKSHII.

word ‘consultation’
so after

doing

in a wide sense,

I think

and

taking into consideration

[VOL. VI.

lam

justiﬁed in

the Wording of the ﬁrst

paragraph of the order. There is nothing reliable on the record to
show that the [Jralars ever formally consulted together, and, as
already said, they were on such bad terms together that a formal
consultation would have been nearly impossible.
What conclude to

I

be

the spirit

of the issue sent down is, Whether all the Outlets had

this question of trust management put before them in a deﬁnite form
and had the opportunity of letting their views be known before a ﬁnal
decision was arrived at. Now, the fourth defendant in his deposition
before me as second witness for plaintiffs says: ‘ I, the second, and
The second
third defendants jointly granted the demise.
will not join the demise.
second and third defendants whether plaintiffs should not

defendants said that plaintiffs

and third

I asked
be

the

joined

;

they said plaintiﬂ's have given a deposition before the Court that they
would not demise and the property should be recovered from defen

At
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dant.’

the end

ofthe

deposition he says:

I

“If

I

had consulted

would not have joined in executing
with the plaintiffs at the time,
Now,
I.’
the
Exhibit
question of trust management was a very
simple one, and, from fourth defendant’s own statement, was placed
before him distinctly by second and third defendants, and he was
also told that plaintiffs had arrived at a different conclusion in
respect to the demise from that of second and third defendants.
Having these facts before him, fourth defendant deliberately joined
second and third defendants

ample opportunity
ﬁrst

The
their

hearing,

statements,

in executing

the deed.

Further, he had

of letting

his views be known before decision.
when plaintiffs and defendants severally gave

was

on the ‘22nd June.

On

11th

July,

fourth

defendant petitioned to be allowed to be entered as a plaintiff.
On
was
executed,
the
and registered on the 19th
the 15th July,
krinam

July.

Under all

the circumstances

I

arrive at the conclusion that the

issue must be decided in the affirmative as regards the fourth defen

I

ﬁnd that the question of the renewal of the lease was
by all the I'Tralars and each had the opportunity of
fairly
arrived at any other
letting his views be known before decision.
conclusion from the facts, it seems to me that it would be impossible

dant also.

considered

If I

Fourth defendant
agree to anything.
at
and
was
to
either
liberty
join
was a free agent,
party of the .other
There is nothing to show that
Oralars and so make up a majority.

for

ﬁve

Orilurs

so situated to

in any way by defendants, and having deliberately
side,
their
he should not now be allowed to retract and join
joined
he was deceived

plaintiffs.”

von vi.]

MADRAS SERIES.

273

and

it

assented to

renewal,

it,

On the return of this ﬁnding the Court delivered the following
JUDGMENT :~—It appears that the fourth Orslar, with a knowledge
that the suit was ﬁled and that the plaintiifs objected to the

Tmuunu
'"U.

LAXBHII.

has been found the renewal was

beneﬁcial to the devaswam.

Under these circumstances

we consider

the suit

was properly

dismissed with costs.

APPELLATE
Before

Hr.

Justice Inner and Mr- Justice Endersley.

LAKSHMANAN CHETTI
KARUPPAN GHETTI

sun

m

orurzns

(PLAINTIFFS),

APPELLANTS,

1883.

Tnmn, Fouaru,
Rmronnnnrs.‘

ornEns (Sscoxn,

Fm‘eign Judgment, Suit on—Jlisjoinder

.uvn

of causes of action.
a

C

decree

B

a

and
in Ceylon
against
having realized portion of
by sale of property in Ceylon, instituted a suit for the balance
D, E,
G, on the ground
upon the foreign judgment in British India against
that all were members of one ﬁrm:
obtained

I“,

B,

decreed

C,

the sum

upon the foreign judgment, the suit was bad for misjoinder.

THE facts

of

C,

and B,

if

Held that the suit would not lie against D,_E, F, G, upon the foreign judgment,
the intention was to sue D, E, F, G, upon the original cause of action

and that,

this

case, so

far

as they are

material for the purpose of

this report, are set out in the following judgment.
Bktishyam Ayyangdr for appellants.
Mr. Subramtim'am for respondents.
The Court (1mm and Kinderclcy,
judgments :—

JJ

delivered the following

plaintiffs had sued the ﬁrst and ﬁfth defen
the Ocurt at Kandy upon bonds, dated 15th February
.—-The

1878 and 13th November 1878, and had obtained
those defendants

a.

J

Iusns,
dants in

1882.

October

and

SIXTH DEFENDANTB),

A
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CIVIL.

5.

appeal

-

This

is

dismissed.

decree against

on 28th October 1879.

“Appeal 54 of 1882 against the decree of T. Gnnapathi Ayynr,
Judge of lladura (East), dated 9th March 1882.

Subordinate

February 21.

THE

274.

Lsxsnsnsm
I).

‘

Ksnrrrsx.

mums LAW arrears.

[VOL.

'VI.

The bond of 15th February 1878 hypothecated immovable pro
perty of defendants l and 5,‘sitnated in the island of Ceylon,‘while
that of the 13th November

[878 hypothecated immovable property

both in Ueylon and in the district of Madam.

‘

'

In execution of the decree in Ceylon the plaintiffs realized
Rs. 738—50 cents by Sale of the property iri' Geylmt. "They then
instituted a suit in the subordinate Court of Madam against (1
'
fendants l to b' for the balance, Rs. 11,493-2-4.
This appeal
against

ﬁrst

is from

the decree in that

and ﬁfth defendants

but which dismissed the suit

suit

which was passed

for the sum claimed and costs,

as against the other

defendants

and

directed the plaintiffs to pay the costs of the fourth and sixth de
fendants.

The decree further directed that, in default of payment of
by ﬁrst and ﬁfth defendants within six liionths, the

the amount

should be sold without prejudice to the other

of the

judgment debt.
The plaintiffs alleged that the defendants constituted a mer
cantile ﬁrm, second and third defendants being sons of ﬁrst defen
dant and undivided, and fourth and sixth defendants
being
undivided brothers of ﬁfth defendant.
The ﬁrst three issues were—

.

(1.) Whether the judgment sued on is binding on defendants
2, 3, 4, 6.

(2.) Whether the said defendants
and, ifso, to what extent.

are liable to this claim,

(3.) Whether the District Court at Kandy had any jurisdic
tion to pronounce a decree affecting the property men
tioned in the plaint.

The Subordinate Judge held on a review of the authorities that
the District Court of Kandy was a Court of competent urisdiction,
that its decree was conclusive between the parties, and that,
therefore, it was not open to the plaintiffs to sue upon the original
and

cause of action.

He

therefore

found upon the ﬁrst and second issues that the

judgment of the Kandy Court was not binding on the second, third,
it,

fourth, and sixth defendants who were not parties to
and that
liable
to
the
otherwise
claim.
are
not
He
un
they
thought
necessary in this view to consider the evidence on both sides as to

it
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defendants, and the amount realized he applied in discharge
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in the ﬁrm,

were partners

or to discuss the liability of second and third defendants
divided sons of the ﬁrst defendant.
_

As

to the third issue he was of opinion that

of the

un-

circumstances

the Court of Kandy was competent to affect by its

case,

decree the

in the

as

property situated in the Mada-m District,
to the jurisdiction of that Court

immovable

ﬁrst defendant

having submitted

and prayed for a decree against the mortgaged property exempting
He considered, for reasons stated,
him personally from liability.
that the pleas on which the fourth, ﬁfth, and sixth issues were
framed were not open to ﬁrst defendant, and that consideration of
the seventh and eighth issues was unnecessary.

defendants on the original cause of action.

That the Subordinate

(2.)

Judge ought to have held that the

were liable to pay to plaintiffs the amount

defendants
sued for.

.

(3.) That plaintiffs are at liberty to sue all the' defendants
upon the original cause of action irrespective of the
Section

foreign judgment.
Civil Procedure

14 of the

judgment will
13,

if

Code

that a foreign

provides

not operate as a bar in the way provided in Section
mentioned in clauses (a), (b), (c), (d), and (e),

the conditions

if

is,

or any of them be present.
The ﬁrst of these
the judgment has not been given on the
merits of the case.

therefore

not

bar in the sense of Section 14.

would only have operation

The suit

a

means that

foreign
shall be

a

that

a

cases

bar to

6.

4,

by implication

bar in certain

shall be

bar to

a

suit upon the same cause of action, but does
a

not mean that

it

judgment shall be
bar in such cases to

and

as

it

14 in providing
a

Section

a

But

3,

as against the defendants

2,

bar,

it

by

were

a

suit

against the same parties, and plaintiffs would not be concluded

it

a

If

and

udgment

a

The

is

of defendants

5.

was not so given in the present instance, but on the default

l

It

it
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Appeal is made on the following three grounds :~
(1.) That the decree of the Court of Kandy against ﬁrst and
ﬁfth defendants is no bar to plaintiﬂs suing the other

suit upon the judgment.

appears to have been wrongly treated as a suit upon
39

LAKSHMANAN
K_,,,Z'-',l,.,m_
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LAKsuMAsAX the

KM,$;.,,,._

cause of action

same

was based, whereas

it

as that on

is a suit‘upon

[VOL. V1

which the foreign judgment

the foreign judgment, and to

this Section 14 does not apply.

A foreign judgment
ways, either

as the

may

to the Court in two

be presented

basis of an action upon

the obligation of the

foreign judgment itself, i.e., the duty to obey the judgment, or
as a bar to a suit upon the same cause of action as that upon which
the foreign

udgment

was founded.

suit is brought upon a foreign judgment, you cannot

Where
apply the rules in Section
a

14, because

from their position in the

Code, they are analogous to those of Section 13, which was framed

being vexatiously brought between the same
parties on the same cause of action, or on a matter which has been
the subject of a ﬁnding in a former suit between the same parties.

to

prevent

suits

The duty to obey the foreign judgment is a new and separate
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cause of action.

.

As regards suits on foreign judgments, the Court would apply
the same rules as would be applied to such suits in English Courts.

Now this is clearly

foreign

a suit on a

and ﬁfth defendants are concerned.
dants,

it

As

udgment

as

far

as ﬁrst

respects the other defen

may be intended to be so, but the judgment cannot be

binding on them.
There

seems

to be nothing in the plaint to countenance

the

Court that the suit either
ﬁfth defendants, or as regards the other

view taken in the Subordinate Judge’s
as

regards

defendants

ﬁrst

and

was so framed as to warrant the Court in regarding

as a suit upon the

original cause of action,

of the plaint is distinctly

June

stated

it

which towards the end

to have arisen

at the

close of

1879, which corresponds with the date of the foreign decree

and not with that of the obligation sued on in the foreign suit.

On the assumption that it was intended to sue second, third,
fourth and sixth defendants on the original cause of action, there
would then be two separate causes of action joined against two
separate sets of defendants which the Civil Procedure Code does not
permit of, and if that assumption were correct, the suit as against

The question then whether (one
suit having been already brought on the original cause of action
against ﬁrst and ﬁfth defendants), it is allowable to the plaintiffs

them would be rightly dismissed.

to bring a second suit on that cause of action against second, third,

.

_

VOL.
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fourth, and sixth defendants alleged to be partners or undivided
relations of ﬁrst and ﬁfth defendants, would not arise in the pre

Lsxsummsu
0.
KARL‘PPAN.

sent suit.

Again viewing the suit as what it purports to be, a suit upon a
foreign judgment as against all the defendants, it seems clear
that there can be no duty east upon second, third, fourth, and
sixth defendants

to obey a foreign judgment to which they were

not parties.

Upon this view also, therefore,
as against them.

First

the suit was properly dismissed
'

'

and ﬁfth defendants have not appealed, and we are not at

the propriety of that part of the
which recognizes the right of the
Kandy Court to bind immovable property in British India in

liberty therefore to consider
Subordinate Judge’s decree,

Generated for alum (Columbia University) on 2015-08-10 07:54 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

certain circumstances.

I would

dismiss the appeal with costs.

KINDERSI.EY, J.—-I agree.

'

APPELLATE CIVIL.
Before

lllr.

J

zlstice Inn-es

and

PUNA KARUPPANA

Mr. Justice Kermm.

PILLAI

(PLAINTIFF),

1883.

February 16.

and

VIRABADRA PILLAI
Art

XI

of 1865—Small_

AND ANOTHER-

(Darenmxrs)!

Cause C'ourt—Juriediction—Contract—Hindci

son's

liabilily

for family debt.
The manager of a Hindu family having borrowed money for a proper and neces
sary purpose—his son’s marriage—gave a bond to secure the debt:

Held, that a suit against the father and son to recover the money lent was cogniz
able by a Court of Small Causes under Act

THIS was a

case referred

Frocedu-rc by the District
of the

The

High

of 1865.

under Section

Mimsif of

617 of the Code of

Tirunumyulam

Civil

for the decision

Court.

case was stated as

“The plaintiff

follows :—

seeks to reeoVer,

dants the sum of Rs. 40-14-0,

'

XI

with future interest, from defen

being principal and interest alleged

Referred Case ‘21 of 1882, stated by S. Krishnasluni
Tirumangulam.

Ayyar, District Munsif of

[VOL. VI.
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July

1881, executed by ﬁrst defen-

KARL'PPANA

to be due on a bond dated 18th

vasme,

dant, the father of the second defendant, for Rs. 35, payable on the
10th February

1882.

by the ﬁrst defendant

The debt is alleged to have been incurred
on account of the marriage of the second

and to be binding on the second defendant

defendant,

in

conse

quence.

“ The defendants are 0.1:part0.
“ The case
have found on the
coming on for hearing this day,
evidence that the bond is true, and that the debt was incurred for

I

the beneﬁt of the family of both the defendants,

judgment pending the decision of the
ing
“

but have reserved

High Court

on the follow

case.

If the

father alone were sued, then that would have been a

simple case of contract within the jurisdiction of this Court on the
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Small Cause side; but the son is also asked to be made jointly
The liability of a son to pay the debt of
liable with the father.
the father, whether for family purposes or not, is a part of Hindi'i
law of inheritance, but not of contract (see Pommppa Pz'llai
v. Pappzwayyaagdr).(l)

From the frame of the present suit it is
the son, is sued not in his

then clear that the second defendant,
representative

capacity as having inherited any assets of his father

after his death, but by reason of the debt being a family one, and

of the son’s obligation, imposed under Hindu law, of discharging
father’s debt—not illegal or immoral—whether the father be

the

alive or dead.

tract

This

case, then, involves two questions:

as regards the father, cognizable

and the other of
1865, Section

for damages.

Hindli

one of con

by Courts of Small Causes;

law, not within

the scope of Act

XI

of

which contemplates only suits on contracts and
This suit falls under neither head so far as second

6,

defendant is concerned.

“ The plaintiff’s Vakil cites the decision of the
High Court in
Rdnuiyyangar,(2) and argues that it gives
jurisdiction to the Small Cause Courts in cases such as the present.
ﬁnd that the sons therein, after the
Turning to that decision,
Gopri/krishna

Sa’strzf v.

I

father’s death, were sued

‘

not as representatives

of the father, but

an obligation to pay his debts after his death by
reason of their being his sons—an obligation which is binding

as persons under

unless the debts can be shown to have been immorally or illegally
,1)

I.L.R.,

4

Mad,

1.

(2)

I.L.R.,

4. Mad, 226.

.
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We are then referred to the Full Bench decision ﬁrst
it is laid down that this obligation of sons is incidental
to heritage, a part of Hindu law, but not of contract.
As to the
it
of
was
laid
down
latter
case that
the
question
jurisdiction,
:in

incurred.’

cited, where

‘the fact that the defendants

raised a particular defence (such as
of
Hindu
cannot
affect the jurisdiction of the Small
questions
law)
Cause Court, which depends on what the nature of the suit actu

ally is.’

I

do not know what the nature

of the case was in that

suit, but in this case, from the frame and

ﬁnd that the claim is not maintainable
least as the second defendant
of contract,
prevails

Bar

but by the Hindu law.

seem to be

divergent,

Generated for alum (Columbia University) on 2015-08-10 07:54 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

so

far at

is sought to be ﬁxed, not by the law

A

general misapprehension

here on this point, and the views of the Courts

to lay the matter

I

nature of the suit,

in this Court,

and

I have

therefore

Judges of

before the

the

and the

deemed it proper

High Court

lest my

view may be erroneous.
“ The

question to be decided is whether this suit is cognizable

by

the Court of Small Causes so far as regards the second defendant.”
Counsel were not instructed.

The judgment of the Court (Innes and Kornan,
vered by
INNES,

J .—As we understand

.) was

deli

the case, the plaintiif sues a father

and son for money properly borrowed
purpose being a proper and

JJ

necessary

for the son’s marriage, the
The Dis
family purpose.

trict Munsif refers the question whether such a suit, including as
a demand on the son, is properly within the jurisdiction of

it does

He

the Small Cause Court.

is of opinion that

it is

not, because the

debt (he considers) was the debt of the father, and the liability of
the son to pay the debt of the father is a liability not arising by
contract, but by

Hindu

law.

able by a Court of Small Causes.

We think that the suit is cogniz
The debt is not, properly speak

ing, the debt of the father, but the debt of the father and son, the
father having, in borrowing the money, acted as manager and
agent of the family.

There is nothing, therefore, to prevent the

cognizance of the suit by the Small Cause Court.

We

may further observe that in Gavin-(la Mann-ya Tz'rug/an
“ contrac ” in the Small
Bapu(1) it was held that the word
Cause Courts Act is not conﬁned to express contracts.

v.

(1, a

M.H.C.R.,

200.

KARL'PPAXA
v.

quansnus.

THE INDIAN LAW REPORTS.

280

[VOL. VI.

APPELLATE CRIMINAL.
Before

Mr. Justice

Innes and Mr. Justice Kai-nan.

THE QUEEN

1883.

February 23.

against

ANTHONY UDAYAN.‘I
Indian Penal Code, Section 290, Section 43—Pubiic nuisance—Uafenced

well.

not punishable as

a

it,

is

Omission to fence a well on private ground within eight yards of a highway, and
open to

public nuisance.

Second-class Magistrate of Vallam having convicted one
Anthony Udayan under Section 290 of the Indian Penal Code, and
ﬁned him three rupees for keeping his well unfenced, the District
referred

Court under Section 438 of the
ground that the conviction

the case for the orders of the
Code

was illegal.

was of opinion that failure to protect
could

not constitute

Criminal Procedure

of

Tmy‘ore

a

Magistrate of

High
on the

The District Magistrate
well on private ground

a

public nuisance, even though the owner
allowed or did not prevent the use of the well by other persons.

a

The well was within the backyard of the defendant’s house and
within eight yards of the public road, but the backyard was not
The Second
fenced and the well had only
two-span parapet.
class Magistrate considered

that the people who drew water from

the well or passers-by might fall into the well.
-

Counsel were not instructed.

JJ

Karma,

'

.)

The judgment of the Court (lanes and
Vered by

was

deli

is

is

J

a.

INNES,
.—-In England man
bound by statute to fence wells
in his premises within twenty-ﬁve yards of, and open to, the
no such statutory obligation in India.
highway. There
There
no doubt that the existence of an unfenced well at

it,

distance of only eight yards from the highway, and open to

a

is
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Tm:

must

cause danger to the public, and the omission to fence the well thus
" Revision ("use 17 of 1883 referred by H. E. Stokes, Acting District Magistrate
of Tanjorc, under Section 438 of the Code of Criminal Procedure.

MADRAS SERIES.
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some of the elements which constitute a public nuisance

possesses

;

the deﬁnition of a

but unless the omission is an illegal omission,

In Section 43 of the Indian
public nuisance is not satisﬁed.
”
Penal Code the word “ illegal
is deﬁned to be applicable to
everything which is an oﬁence, or which is prohibited by law, or

Tun

QUEEN
‘U

As'rnoxr.

which furnishes ground for a civil action.
The two ﬁrst conditions
do not exist, and the omission to fence a well in one’s own premises
ﬁu'nish ground for a. civil action ; and it seems very
doubtful whether damage caused by the fall into the unfenced well
not, per

does

of a person

for

a.

se,

who had strayed from the road would furnish ground

There would be contributory negligence, for
falling into the well would be bound to keep to the

civil action.

the person so

public road, and his fall would
this duty.
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Acting

upon this view,

be the consequence

of his neglect of

we set aside the conviction

and sentence

and direct the return of the ﬁne.

APPELLATE CIVIL.
Mr. Justice

Before

J ADA

Innes and

ANKAMMA,

'

Mr. Justice Kernan.
PLAINTIFF,

and

NADIMPALLE RAMA sAsTRULU,
'

which

To satisfy the conditions

DEFENDANT.*

of principal of bond—Endorsement,

Limitation Act, Section 20—Part-payment

the handwriting

1883.

February '23.

Facts

must appear in.

of Section 20 of the Limitation Act, the endorsement

of the person

in

making a part-payment of the principal of a bond

need not show the appropriation

of the payment to principal, but only the fact of

thc payment.

Tms

under Section 617 of the

was a case referred

Procedure

for the decision

of

the

Code

High Court by

the

of Civil
District

Mdnsif of Guntdr.
The
“

case was staited as

This suit

follows

1*

.

has been brought for the recovery

of Rs. 35-14-5,

of the principal and interest due from the
defendant under a bond, dated 12th December 1878.

being the balance

'

Referred Case 23 of 1882, stated by V. Seshayyar,

District Mdnsif of Guntﬁr.

THE INDIAN LAW REPORTS.
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“

Ass/mm
RAMA.

It

[VOL. VI.

is further stated that a fresh period of limitation begins to

run from the date of the payment of a portion of the principal on
20th June 1881, which is within three years from the date of the
bond and which was written in the handwriting of the defendant.

“ The defendant’s pleader contested that the suit is barred, as it
was not stated in the body of the writing that the payment was
made

on account

of a portion

of the principal, and, not having

been so stated, it may be inferred that the said amount was given

in satisfaction of the whole debt.
“ The
pleader for the plaintiff argued that it should be inferred
that the payment was made in part-payment of the principal, as
it was not written there that it was given in liquidation of the
whole debt.

“The

case was heard

lastly before me on the 30th October 1882,

by me on the ground that it was barred by
limitation subject to the decision of the High Court on the follow
ing point :—
“ The facts of the case are as follow :—

Generated for alum (Columbia University) on 2015-08-10 07:54 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

and was dismissed

,“ The

defendant

Margasirain

executed a bond on third decreasing

the year Bahudhanya, corresponding

moon of

to 12th Decem

ber 1878, in favor of the plaintiff for Rs. 33, payable with interest
at

1

“

rupee per cent. per mensem.

Rs.

10 were given

decreasing

June

20th

moon of

J

in ready money by the defendant on ninth
estam in the year Vrusha, corresponding
to

1881, but it was not mentioned

in the endorsement

whether the payment was made on account of interest or as a part
payment of the principal.
“ It is
provided by Section 20 of the Limitation Act that

‘

Pro

vided that in the case of part-payment of the principal of a debt,
the fact of the payment appears in the handwriting of the person

making the same.’
“ am, of opinion, that it should be shown in the
body of the
said endorsement that it was made as a part-payment of the prin

I

cipal of the debt.

'

“ The
question for the decision of the High Court is—
“ Is it
requisite, in the case of part-payment of the principal
of a debt, to mention in the endorsement on the bond that
the payment
of the debt 1’”

was made as a part-payment of the principal
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'

Counsel were not instructed.

ANKAMMA

JJ

The judgment of the Govt (Innes and Kermm,
.) was deli
vered by
Innss, .—-All that is required by Section 20 of the Limitation

J

Act of

1877 is that

the fact of the payment

handwriting of the person making

of the payment

that the appropriation

That may

in writing.

should

the same.

It

appear

in

the

is not necessary

to principal should

appear

be made to appear otherwise.

APPELLATE CRIMINAL.
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Before

Sir

Charles

A.

KL, Chic/'Justiee,
Muttusdmi A _l/yur.

Turner,

and

Mr. Justice

VlRAMMA

1883.

February ‘23.

against

NARAYYA!
Criminal Procedure Code, 1872, Section 536.
An agreement

by a. husband

to maintain

his wife by giving her a house and

jewels and by delivering to her annually a certain quantity of grain and money
cannot be made the subject of an order under Section 536 of the Code of Criminal
Procedure,

1872, nor enforced

under the provisions of that section.

an.

records of this case were called for by the High Court.
The facts material for the report appear from the judgment.
Counsel were not instructed.

The judgment of the Court (Turner, C.J., and Muttusrimi Ag/yar,
J.) was delivered by
TURNER, C.J.—'-The complainant applied to the Magistrate for
The
an order directing her husband to pay her maintenance.
parties came to terms, the husband agreeing that he would fur
nish his wife with certain ornaments, build

a house

for her, deliver

to her annually a certain amount of grain, and pay her a certain
sum in cash.

This agreement the parties brought to the notice of the Magis
trate, who, reciting their concurrence, declared that he passed

'

Revision Case 70 of 1883.
40

THE INDIAN LAW REPORTS.
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Vl'llAhﬂlA.
v.

Nix/(rm.

[von VI.

judgment in accordance with the agreement on 12th December
1882.
No formal order has been drawn.
It appeared to this
Court that the law empowers a Magistrate only to direct payment
of a monthly maintenance, and that such an agreement as. the
parties entered into cannot be made the subject of an order under
Section 536 of the Code of Criminal Procedure, nor enforced under
of that section.

the provisions

\Ve direct, in supersession of the direction of the Magistrate,
that the agreement be placed on the record and the application
dismissed.

APPELLATE CIVIL.

Bq/bre

J

Innas and

ustz'cc

TIMMAPPAYA

1883.
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Mr.

Mr.

Justice Kinderslcy.
APPELLANT,

(PLAINTIFF),

March 1.

and

LAKSHMINARAYANA

AND omens

Damian‘s),
Hindri Law—Decree

T,

for partition

share of the family

K,

sued

T, and

the manager,

of

estate without making the sons

offered to abide by the oath of

Tnmn

SECOND, AND

and means proﬁts against father—Son's

of undivided Hindﬁ family,

a member

(Frasr,

Rasronnnnrs.*

K

liability.

to obtain his

parties to the suit.

a decree was passed in

K

T's favour, declaring

him entitled to a one-sixth share of the land, jewels, and money, and to mesne proﬁts
and interest.

In

execution

sons who had remained

of this decree,

in union.

T

lands belonging to

attached

The attachment

was raised

K

and his

on the intervention

of the sons of K :

K

Held in a suit to declare the shares of the sons of

K

that the rulc in Girdlearee Lall v. Kantoo Lall(1)
suit would not lie.

liable for the decree against

was not applicable, and that the

THE plaintiff and defendants in this case were members of a
Hindi'i family and remained in union till 1869. The plaintiff,
Paramesraya

and

Ndrdsimaya were

the

deceased brother of the ﬁfth defendant,
the family.

The fourth defendant

and the defendants

1, 2, 3 were

sons

of

Subraya,

was the ﬁfth defendant’s

their

sons.

the

who was the manager of

In

wife

1869, Nzirdsimaya

brought a suit for his share, and, in 1873, Paramcsraya

brought

a

‘ SA. No. 793 of 1882 against the decree of K. R. Krishna Menon, Subordinate
Judge of South Canara, conﬁrming the decree of U. Subba Réu, District Mﬁnsif of
Bantval, dated 30th une 1882.

J

(l), 14 B.L.R., 187;

5.0.

L.R.,

lI.A.,

321.
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While

295

these two suits were pending on appeal the

plaintiff brought a suit, No. 36 of 1875, against the ﬁfth defendant
alone claiming his one-sixth share of the family property, movable
The ﬁfth defendant

and immovable.

admitted

the claims of the

several plaintiffs to a one-sixth share of the land, but disputed

all

the other claims.

Having

offered to be bound by the oath of the several plaintiffs

the decrees in all these suits awarded

the

full relief prayed for by

the several plaintiﬁs against the ﬁfth defendant.

In

execution of the decree in Suit No. 36 of 1875, the plaintiff

portion of the lands in the ﬁfth defendant’s possession,
but the defendants 1, 2, 3 having intervened their shares were

attached
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declared by order of the

Court to be free from all liability to the

plaintiff’s claim.
The present suit was then brought to declare the shares of the
defendants 1, 2, 3 liable to be sold in execution of the plaintiff’s
decree against the ﬁfth defendant.

The Mﬁnsif dismissed the suit and his decree was conﬁrmed by
the Subordinate

Judge

on appeal.

The plaintiff then appealed to the High Court on the ground
that the defendants 1, 2, 3 being undivided at the time the property
was attached,

their shares were liable for their father’s

decree

debt.
Bkdshyam Ayyang/a'r for appellant.

Rdu for respondents.
The judgment of the Court (lrmes and Kimlerslcy,
.) was
delivered by
.—We concur with the District Mfmsif and Subordi
INNES,
nate Judge that the suit does not properly lie against ﬁrst, second,
Srim'msa

JJ

J

and third defendants to enforce against them a decree for partition
obtained against their father to which they were not parties.
In the ﬁrst place, that decree was obtained by the submission

of

the father to abide by the oath of the therein plaintiff and, under
the Oaths Act,

such evidence

is to affect only the person

offered to be bound thereby—(see
Keslzam v. Rudran).(2)
obtained against a father

(2)

It

who

also as to this the judgment in

has been held in the case

ofa

decree

alone for a debt due by him that an
I.L.R.,

a

Mad,

259.

Tnnurran
v.

Laxsmn
uﬂns'raxa.

THE INDIAN LAW REPORTS.
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Tnuusrnn
’U.

Lsnsnm
minimum

[VOL. VI.

including that of the sons in
binding upon the sons, but we

attachment of joint family property
execution of such a decree may be

cannot regard the case before us as on the same footing with a
decree

for an antecedent debt against the father.

The suit in which the decree was passed was a suit for paitition.
N 0 decree could be properly arrived at in such a suit without
joining all the co-parceners, and it would be obviously inconve
nient and unjust to the co-parceners who were not joined to treat
an irregular decree in a suit of this nature passed against the
a certain obligation on the father to
of
the joint family property to the
portion

father alone and declaring
make over a certain

judgment debt due by the father and enforceable
with the exceptional rule of law
against
declared in the case of Girdlzaree Lall v. Kantoo Lnll.(1)
plaintiff, as

a

the sons in accordance
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We

must dismiss the appeal with costs.

APPELLATE CRIMINAL.
Justice let-usdmi Ay/yar.

Before

THE

1883.

March 31.

QUEEN

against

ALEXANDER REDDONJ“
Criminal Procedure Code, 1872, Section 308~Compcnsotion—0j2:uce

I

‘Where a person has been convicted
the Code of Criminal Procedure,

of the ﬁne as {compensation

complained of.

of theft and sentenced to a ﬁne, Section 308 of

1872, does not authorise

to a person

a Magistrate to award part

who has innocently purchased

the

stolen

property.

Tms

case was referred

for the orders of the High Court by the

District Magistrate of Visagopnlanz under Section 438 of the
0}" C'rmu'nal

Code

Procedure.

The facts were as follow:—Ale:rander Rcddon was convicted of
theft under Section 879 of the Indian Penal Code by the Senior
Assistant Magistrate and sentenced, on the 11th December 1882, to
(1) 14 B.L.R., 187 ; s.c. L.R., l I.A., 321.
1* Revision Case 87 of 1883 referred by H. G. Turner, Acting District Magistrate
of Vizagapatam, under Section 438 01 the Code of Criminal Procedure.

VOL. VI.]
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ten days’ rigorous imprisonment and to pay a ﬁne of Rs. 5, or, in

default, to be further rigorously imprisoned for ﬁve days more;
and it was further ordered in the judgment that out of the ﬁne, if
collected,

Rs. 4-8-0 should be paid in compensation

THE

stm

32:5“,

to one Lea-in

who had innocently purchased the stolen property (a ring) for that
amount.

The District Magistrate submitted that this order was illegal and
contrary to a former ruling of the High Court, dated 3rd December
1872(1)
Counsel were not instructed.

The Court (Muttusa'mi Ayyar, J.) delivered the following
JUDGMENT z—As ruled by this Court on 3rd December 1872, it
was not lawful for the Senior Assistant Magistrate to direct pay
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ment of part of the ﬁne as compensation

to an innocent purchaser

of stolen property.
The sale to the purchaser is not the offence
complained of within the meaning of Section 308 of the Code of
The sentence of the Senior Assistant Magis
trate will be amended by striking out the words “of which Rs.
4-8-0 will be paid to Mr. Lewin, who purchased the ring for
Criminal Procedure.

that amount.”

APPELLATE CRIMINAL.
Before

Sir

Charles

A.

Turner,

KL, Chief

Justice, and

Justice Kindersley.

THAMBU CHETTI SUBRAYA CHETTI,

APPELLANT,
~

and

A. T. ARUNDEL,

1883.

used in whole or in part for

worship is not exempt

February 13

RESPONDEXT.‘

City of Madras Municipal Act, Section llQ—Placc

Abuilding

purposes

of public worship.
other

than those

from taxation under Section 119 of the

of public

City of Madras

Municipal Act, 1878.
The feeding of Brahmans is not an act of public worship within the meaning of
that section.
1

M.HC.R., App.

'(1)Referred

XIII.

W. M. Scharlieb and T. V. Ponnussmi Pillai,
Presidency Magistrates of Black Town, Madras, under Section 192 of the City of
Madras Municipal Act;
Case 1 of 1882 stated by

1882.

March 8, 29.

THE INDIAN LAW REPORTS.
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Snaan
v.

AIN'NDEL.

THIS was a

[VOL. VI.

for the opinion of the High Court, under
Section 192 of the City of Madras Municipal Act (Madras Act V of
case stated,

1878), by the Presidency Magistrates

of Black Town.

The question raised was whether a building known as the
Dharma Sivachari Mattam was exempt from liability to the Muni
“ House-tax,” as
being a place of public worship within the
cipa
meaning of Section 119 of the City of Madras Man-(cipal A01.
The Magistrates held that the building was exempt from taxa
tion, but referred the point for the decision of the High Court at
the request of the respondent.

The material

facts found by the Magistrates with reference to

the nature of the building appear from the

Court (Turner, C.J., and Kindcrs/t’y,

OJ.

High

which was delivered

by

Mr. Spring Branson for appellant.
Mr. Tam-(mt for respondent.
JUDGMENT

:——‘Ve

considerable

entertain

doubt

whether

Magistrates have come to a correct ﬁnding as to the nature
building which is the subject of this reference.
The original
building

signiﬁcation

or set of buildings

of the term

of the

Matha or Math

in which Hindu religious

the

is

a

mendicants

This spiritual
who is called a Mahant.
the
members
of the sect,
veneration
by
with
superior is regarded
and is installed with some ceremony, and not unfrequcntly receives
Although a place of worship is not a necessary
an honoriﬁc title.
a superior,

may be expected, often

as

primarily

in such institutions, and, though intended
of the

inmates,

to

the public may be admitted

found

for the use

it,

part of a Math, such a place

is,

reside under

and so this

Taking the whole of the facts mentioned
see reason to think that the institution was

of that term.

said that the religious head of the institution

takes on his installation
warships

installed, and

the title of Dharma Sivachari, that he

an idol on behalf of the community,

and carries

it

It

sense

small temple.

in the judgment, we
Math in the original
is

rather than the secondary

a.

secondary signiﬁcation as

a

Math has acquired

a

it,

is

it

a

a

part of the building may become place of religious worship. A
Catholic Monastery. From
Hindu Math somewhat resembles
not unfrequently devoted
the circumstance that a portion of
the term
be
admitted to
the
may
that
public
to worship, and

is
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Turner,

J.)

'

udgment of the

about
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with him when

he ceases

289

A

to reside in the Math.

witness (the

appellant), who claims that the institution was founded by his
ancestor, deposed that the priest worshipped the idol and the caste

This latter

the priest.

worshipped

another witness, and may
held in high veneration

It

mean

by the

by

statement was contradicted

no more than

that

the priest is

caste people.

that the priest went away in 1876 and has not

is admitted

and, as he removed the idol with him, public wor

since returned,

It

ship has been discontinued.

is said the priest has left some of

his property in the building, and that he intends to return, though
*

the period at which he may return is indeﬁnite.

of residence, that persons have resided in

and for feed

ing Bréhmans. The Magistrates do not appear to have visited
the building, but one of the witnesses who had done so could not
any symbols of religious worship, except some wooden
railings in one part of the house, which are not commonly found
in ordinary dwelling houses.
The building was assessed by the

discover

it

Municipality up to 1871, but in 1872 the taxes were remitted.
was, or subsequently became,
Assuming that on its foundation

it

a

0.

in whole or in part,
vote of the caste
place of public worship,
would not be requisite to deprive
of that character for the pur
of the present inquiry.
If in fact the whole building or the part of which had been
used as
would
place of public worship had ceased to be so used,
a

it

it

pose

the occupation

for

were occupied as

was permissive, or that

a

immaterial,

it

be

it

would

residence, that

was not continuous,

nor

deﬁnite period.

consider

it

Before we express
desirable

ﬁnal opinion on the question submitted, we
that the Magistrates
should make further

a

It

if

in whole or such part be liable to assessment.

a

for which the building has been used, and
has been in whole or in part only used for public

inquiry
as to whether
worship,

and

it

as to the purposes

is

Generated for alum (Columbia University) on 2015-08-10 07:54 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

has also been used for holding meetings of the caste

and that

it

that the building is capable of being occupied

is apparent

it,

It

as a place

now so used, and we suggest that an inspection

of

the premises might assist the solution of some of these questions.

Upon the return of the Magistrates’ ﬁnding, the Court delivered
the following

JUDGMENT :—In the original reference,the Magistrates stated that

SUBRAYA
v.
ARL'NDBL.

THE INDIAN LAW REPORTS.
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Anus-nan.

the Mattam was a place of public worship,

and that

it

had been

used intermittently as a residence by persons who paid no rent for
their occupation of
whether

and they referred to this Court the question
the Mattam of its character as

such use had deprived

a

v.

it,

Susana

[VOL. VI.

place of worship.

a

It appeared to us doubtful on the facts stated in the judgment
of the Magistrates whether the Mattam was
place of public
The
worship, and we directed further inquiry on this point.
it

is

Magistrates have adhered to their former opinion, but from the
facts stated
accommodation for residence in
appears that there
is

High Priest

and other persons occasion

not used altogether and at all times

to the reference that, when the Mattam

in part or

it it

in whole used for purposes other than those of public worship,
liable to taxation, and that the feeding of Brahmans, although
not what the Act contemplated as public
may be meritorious,
is

is

Each party to hear his own costs.
Solicitors for appellant.-—Branson and B-ranson.

worship.

Solicitors for

respondent.~—-Bm'clay

and Morgan.

APPELLATE CIVIL.
usticn Kernan

SANJ'IVI REDDI

and

lllr. Justice

(PLAINTIFF),

20.

Kindersley.

APPELLANT,

and

1883

February 27.
Limitation

KAMA ERRAPA (DEFENDANT), RESYONDENT.*
Ad, Schedule I], Articles 73-120--Promissory Note-Special
suit, brought in March 1881 upon

Agreement.

The Indian Limitation Act of 1877.

THE facts of this

case so

far

as

they are necessary for the purpose
the Court (Kern-an and

Kindcrsley,

.).

of this report appear from the judgments

of

II of

a

promissory note, dated the 12th
of September 1875, payable at any time within six years upon demand, was not
barred by limitation, being governed not by Article 73 but by Article 1'20 of Schedule
Held that

a

1882.
September

Mr.

J

Before

JJ

‘ SA.

146 of 1882 against the decree of J. D. Goldingham, Acting District Judge
Adoni, dated
of Bellary, reversing the decree of D. Yogappa, District Munsif

of
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We reply

is

a

ally reside there, and that
as
place of worship.

it

the building, and that the

28th 06001)“

1881.

VOL.

MADRAS SERIES.

VI.]

Bhiisbymn

Ayyanga'r

291

for appellant.

Ssxn'vr

Mr. Tarrant for respondent.
KERNAN, .—This is a suit on an instrument, dated the 12th of

J

1875, whereby

September

the defendant

promised

plaintiﬁ Rs. 273-5-10 (money borrowed),
time within six years on demand.

to pay to the

with interest,

at any

Demand was made in February 1881.
The plaint was ﬁled before July 1881.
The question of law is whether the suit is barred by limitation.
Assuming that the instrument (which is a promissory note) was
payable on demand, it was governed by the Limitation Act of
1871 ;

the

and the time of limitation did not arise until demand.

Act

XV

of 1877 altered the law and made the period of

But
limi

tation run from the date of the note.
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Allowing

as a note

this note,
September

In its

the extra time under Section 2,
on demand, time

XV

of 1877, on

would elapse on the 12th

1879, and in that view the suit would be barred.

terms the note is not one centaining merely

to pay on demand.”

Its

Act

terms are to pay

“ at

“

a promise

any time within six years on demand.”

As the law stood at the making of that note, the payee was not
He might
required to make a demand within any limited time.
making demand at the end of many years
more than six years, but time would not run against him until he
It seems to me that the special term of six
made the demand.
have abstained

from

years for demand was intended to restrain the payee from making

after six years, and therefore restrained his right of suit
unless and until after such demand within six years.

a demand

This stipulation

was of some advantage

to the maker, because

without such limitation for demand he might be liable indeﬁnitely,
at any time, to pay; whereas with this limitation he knew that, if
the period of limitation was passed, he would not be liable.

In

the sense and to the extent above mentioned

note restrained

the terms of the

the right of suit by the payee.

The instrument is a special one. It is not simply a note payable
on demand, to which alone
think Article 73 of Act XV of 1877

I

applies.

this instrument was “ accompanied by awriting” (Article 73,
Act XV of 1877,) to the effect that itwas “ to be paid at any

If

41

v.

ERRAPA.

THE INDIAN LAW anpoars.

292'
Smn'n
U.

Enmra.

time within six years on demand,”

could

it

[von VI.

be said that

it

was not

restraining the right to sue inasmuch
that right if demand is not made within six

accompanied by a writing
as

it

does restrain

years

F—Article

73.

Although

the note,

accompanying

it

there

is

no

separate

writing

contains within itself the terms restrain

ing the suit unless demand is made within six years.
It seems to me that this special form of note is not provided for
by Article 73, Act XV of 187 7, but that - it falls within Article
That article gives six years, from the time that the right
to sue accrued, which is the date of the note, at the earliest.
120.

I

think the Mﬁnsif’s decree is

(as to this point of limitation) right,
and that the decree of the District Judge is wrong, and should be

The District Judge did not try the second issue

reversed.

fore, as he determined

tation, the
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Costs

will

there

the case on the preliminary question of limi

case must be remanded to

him to try the second issue.

abide and follow the result.
.—Iu this case the promissory

Kmnnasnnv,

;

J

note was by its

terms made payable on demand at any time within six years from
the date of its execution.

It

was executed on the 12th September

1875, the demand was made in February 1881, and this suit was

brought upon the note on the 10th of March 1881. The question
is whether the suit is barred by the Law of Limitation.
If the
document had been simply a promissory

note payable on demand,

then the period, within which such a suit must be brought, would
have been, by Article 59 of the Lz'mz'tah'on Act of 1877, three years

from the time at which the loan was made, which however in the
present case would be extended by the operation of the second
section of the Act to the 1st October 1879, in which case

would

But

the suit

be barred.

the document in the present case is not simply apromissory

The parties have agreed that demand
might be made at any time within six years from the date of its
This was an agreement, which the parties were at
execution.
note payable

on demand.

liberty to enter into. It is not forbidden by the Limitation 1101,
see no reason why
nor is it opposed to any principle of law, and
No period of limitation has been
effect should not be given to it.

I

specially provided for a suit based upon such an agreement, and
therefore the case must be governed by Article 120 of the second
schedule of the Limitation Act 0! 1877.

VOL.
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The District

Judge having

:18

decided the case on the preliminary

SAMI'VI

question of limitation, upon which we do not agree with him, the

Bausrs.

decree

1'

of the District Court must be reversed and the appeal must

be remanded

to the District Court to be decided on the merits.

APPELLATE CIVIL.
Before Mr. Justice Innes and Mr. Justice Kinder-slay.

NARAYANASAMI CHETTI

(PLAINTIFF),

Parrrrossa,

l883.

February 2.

and

SAMIDAS MUDALI (Dsrsxnmr),
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Kinda Law—Liabilin of

Rrsroxnssr.‘

son to pay barred debt offal/tar.

S sued N, a Hindﬁ, to recover Rs. 30 secured by a promissory note executed by
N’s deceased father, in consideration of a debt, for which S had sued the father and
which had been declared barred by limitation :
Held that N was bound to pay the debt from any assets of his father received by
him.

Tm:

facts of the case appear sufﬁciently,

for the purpose of this

report, from the judgment of the Court (Inncs and K-indcrslcy, J-J}.
Gopaldchdrydr for appellant.

The respondent was not represented.
JUDGMENT :—In Suit 713 of 1879 plaintiﬂf sued the defendant’s
father for a sum due on two promissory notes, one of which was
for Rs. 30; the District Mﬁnsif passed judgment for the plaintiﬁ
for the amount of the one note, but dismissed that portion of the
claim based upon the note for Rs. 30, on the ground that it was
Defendant’s father is said to have soon
barred by lapse of time.
afterwards executed the note now sued upon for Rs. 30, promising
to pay this debt which had been declared to be barred.
He after
wards died and plaintiff sued his son. The District Mﬁnsif found
that the promissory note had been in fact executed, but that the
son was not bound by the promise of the father to pay a barred
debt.

\Ve

. =

are now asked, in revision,

't

C.R.P. N0.

to set aside this decision;

79 011882.

=-'

-
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The fact that the debt was barred by the Act of Limitatzbn did
not affect the existence of the debt, and there was nothing illegal
or immoral in the act-ion of the father in promising to pay it.
The

It

new note operated as a renewal of the obligation.

it

to pay

We

decree and

must

set

aside

the

was a good

from any assets of his father.

debt and the son is bound

give

udgment,

declaring

defendant liable to pay the debt and costs of the original suit and
costs of this petition out of any assets of his father that have come
to his hands or which, but for his

wilful

would

neglect or default,

have come to his hands.

APPELLATE CIVIL.
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Before

Sir

Charles

A. Turner, KL, Chief Justice,

Mr. Justice
1883.

February 19.

SHAIR MULL

and

Muttusa'mi Ayyar.

AND ANOTHER

(Tnmn

AND Fonn'rn

Dnrnunms),

APPELLANTS,
and

SINGARAVELU

MUDALI (rennin), Rnsrouoaur.*
Equitable

auo'gnmcnl.

S, a creditor of the estate of a. deceased person which was being administered
by the Court, gave a power-of-attomey to his solicitors to receive all monies com
ing to him under the decrcc,_and by a letter authorised them, after satisfying their
own claims out of the money to be received, to pay the balance to the plaintiff.
The solicitors in the presence of the plaintiff [agreed to draw the money and pay
the plaintiff.
was afterwards
The fund in Court to the credit of S having been ascertained,
by the defendants, j udgment-crcditors of S, and paid out of Court to the

attached

defendants

:

Held, that S had made a valid equitable
the defendants
them.

Tms

assignment

to the plaintiff,

and that

were boruxd to refund to the plaintiff the monies paid out of Court to
.

was an appeal from the decree of Kernan,

J.

the case are set out in the following judgment :—
“ By decree made the
9th_of March 1880 in Suit No.

The facts

‘of
'

75

of

1879,

it

was declared that certain funds, then standing to the credit of that
" Appeal 14 of 1882, from the decree on the Original Side of the

Civil Suit No.

357 of 1881.

High Court in

MADRAS SERIES.
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rateably amongst several creditors of 5mm Mum,
v.
Amongst these creditors, D. Si'dd-olu Chott-i
Smosmvsw.
was one to whom Rs. 5,175 was decreed to be due. By an .order in that
should be distributed

I.

cause,

E.

C. Dighton deceased.

suit made the 3rd of April 1881 the sum of Rs. 2,994-4-0 was ordered
to be paid to the ﬁrst defendant herein as the representative of Siddulu
being his distributive

to the debt due

portion

of the fund

in Court

the evidence

to

of money, and as plaintiﬁ required security, Siddulu said he had
going on and would

give the decree

and aletter of the 4th of August

consented,

Plaintiff

as security.

loan

a

I

According
applicable
of the plaintiff in this suit, Sidd-ulu applied to him in 1880 for
to Sl'ddulu.

a

then deceased,

suit

says

he

1880 was drawn up and

That

signed by Siddzdu, addressed to Messrs. Champion and Thompson.
Char/(pier: wrote on

it,

letter was handed by Siddulu to Champion in presence of plaintiff,

and

accepted after payment of all monies due to us,

The plaintiff
and agreed to draw the money and pay the plaintiﬁ‘.
123 to Siddulu on a promissory note dated the

then advanced Rs.

August

On the 18th of August 1880 Siddulu

1880 on demand.

Champion and Thompson to receive
power-of-attorney
from the Bank of Madras, or from any ofﬁcer authorized to pay the
same, all sums of money that might under the decree be found due
a

executed

to

a

That power-of
and payable to him, and\to give receipt therefor.
on
and
and
the same day
to
Champion
Thompson,
attorney was given

document, on an eight-anna stamp, was signed by Siddulu, authorizing
Champion and Thompson to pay to plaintiff the money under the decree
after paying

plaintiff
Champion

to

themselves all monies due to them.
advance more money, and plaintiﬂ'

that he might advance

Siddulu requested
being

informed by

up to Rs. 2,000 on the security of

the decree, plaintiff advanced to Siddulu Rs. 1,200 on the

16th

of

October l880‘and received his promissory note of that date on demand

plaintiif’s partner, and on the 16th

of October 1880 Siddqu signed

document on an eight-anna stamp,
him to pay Rs.

a

therefor, payable to Bo’la'hrishna,

addressed to .the plaintiff in this suit, authorizing
1,200

out of the monies authorized to be paid to him by Messrs.

and Thompson under the letter of the 18th of August 1880.
“ Siddalu died in March 1881, and the suit was revived by the ﬁrst

Champion

a

defendant herein as his representative. The ﬁrst defendant executed
power-of-attorney, dated the 6th of May 1881, to Champion to receive
from the Bank of Madras, under the decree, all sums due to him under
Another creditor under that decree joined in the power
to
enable Chahipion to draw the 'money due to that creditor.
of-attorney

the decree.
127'

1879 Age)" Chand, the second defendant, obtained

against Sz'drlulu for Rs. 1,531-8-0, and on the 21st

a

In Suit

of
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1880
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Suam Mqu. issued an attachment

‘

v.
SINOARAYELU.

which is or may

for Rs. 962-14-4 against the
in deposit in the hands of the Accountant-General,

money speciﬁed

The money speciﬁed
is stated in the attachment to be Rs. 1,666 in the hands of the Ae

become payable to the defendant Siddulu Clutii.’

countant-General, ordered by this Court in Suit
to Siddulu

Ck-etti.

Under that warrant,

a.

75

of

1878 to be paid

prohibitory

order, under

Section 272 of the Civil Procedure Code, in respect of the same monies
mentioned in the attachment, was served on the Accountant-General
and acknowledged for him on the 24th of September 1880. On the
10th of August 1881 the second» defendant obtained an order of this
Court on the Accountant-General

to pay out of the said monies payable

to ﬁrst defendant, to the second

defendant, Rs.

same was paid to him by the

the 25th of August

1,008-14-4, and the

Bank of Madras under the said order

on

1881.

to the ﬁrst defendant

in Suit No.

75 of 1878 under the said decree. on

the 17th August 1881, under an order made by the Court of Small
Causes. On the 26th of August 1881 the third defendant was paid the
said sum of Rs. 920-10-4. The fourth defendant also obtained attach
ment against the said fund coming to the ﬁrst defendant under the said
decree in Suit No. 75 of 1878 for Rs. 675-2-0, but that sum had not
been drawn at the date of this suit. The essential question is whether
in this suit in the view of a
there was an assignment to the plaintiff
credit
of Suit No. 75 of 1878 in
the
to
funds
Court of Equity of the
the Madras Bank payable to Sirldulu Chetti or to ﬁrst defendant to
secure the sums of Rs. 123 and Rs. 1,200 and interest advanced by
Mr. Champion states that there was no assignment in fact
plaintiff.

and none was suggested, and that the debts to plaintiff were to be
The persons who, according to the
certiﬁed by promissory notes.
the money of Siddqu
power-of-attorney and the letters, were to receive
the
or ,his representative,
'ﬁrst defendant, ‘from the Accountant
Bank, were Champion and Thompson for them
General or the Madras
and the case proceeded
selVes ﬁrst and afterwards in favor of plaintiff,

I

therefore did not
on the assumption that the question was open.
It was
this
issue
point.
on
think it necessary to frame any speciﬁc
of
what
might
not contended before me that there was any assignment
the
but
;
of
estate
the
from
vDig/Mm;
be due to Siddulu Ch’etti
conten
v
in the fund. in
tion was whether the distributive share of Siddiztu‘
9th of March
Court to the credit of Suit 75 of 1878 underthe decree of the
1880 (which practically represented the debt due from Dighton’s estate)
The main argu
the plaintiff.
had been assigned to Chm/11250” or
to'
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sums aggregating Rs. 920-10-4, and attached the said funds'coming
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This sum; Mum,
ment was whether the plaintiff had such equitable assignment.
v.
issue is involved in the ﬁrst issue directed to be tried.
do not under
Smesasvﬁw.
stand that the Chief Justice decided at issues that there was an equit

I

able assignment in favor of the plaintiff

:

on the hearing it was not so

argued, but it was argued for the defendant that there was not an
It was also contended for the plaintiff that,
equitable assignment.
even

if

there was

not such equitable

was a trustee for him of the proceeds

assignment, yet that Champion
of such distributive share to the

extent of his debt, and plaintiff was equally entitled to maintain this
suit.
the power-of-attorney coupled with the letters of the 4th

If

and 18th of August 1880 operated as an assignment, such assignment
was in favor of Champion and Thompson or Champion.
There was very
good reason for this as Chmnpl'mt and Thompson only accepted the letter
of the 4th of August subject to the payment of any monies due to
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them, and the letters of the 18th of August and 16th of October were
authorities to pay plaintiff after paying Champion and Thompson any
monies due to them. The intention of the parties was that Champion,
acting under the power-of-attorney,

should have the exclusive power

of receiving from the ofﬁcer of the Court _or from the Bank of Madras
the sum awarded in Suit No. 75 of 1878 to Siddulu, and that the

plaintiff in this suit should have

no power to interfere with

Champion

or prevent him from receiving the funds from the Court.
Champion’s
rights were to be preserved, and the debt due to the plaintiff was to
be certiﬁed

by promissory note.

It

was contemplated that the sum

claimed by plaintiff should be investigated before payment.

If

an

equitable assignment had been made to plaintiff of the portion of the
funds in Court-to which Siddulu was (under the decree) or should
thereafter be entitled to, then plaintiff could recover from such portion
of the funds his debt irrespective of, and without any assistance from,
Therefore the
and even against the interest or will of Champion.
such
to the
not
any
did
contemplate
equitable
assignment
parties
plaintiff, that is, they did not contemplate any agreement that plaintiﬂ'
should be directly paid out of monies in Court awarded to Siddulu, or
The
which should be payable to him by any ofﬁcer of the Court.
plaintiﬂ' was to be paid by Champion out of the funds when he received
If any such equitable assignment was contemplated, it
the produce.
would have been very easy for Sz'ddulu to have said so in very simple
language ; but as this would defeat the intention of the parties,
The facts of the
hold there was no such agreement, verbal or written.

I

case

bring it within the principle of the decision in Rodick
(l)

v. Gouda". (1)

12 Beam, 325 5 s. c. 1 DeG. Mac. & G., 776, on appeal.
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given by the debtor to solicitors of a
railway company to receive money due to him by the company and
pay the amount to his banker was held not to create an equitable
assignment of the money although the solicitors wrote a letter to the

Sana Mom. There the written
1:.

Smcsnavéu'.

[VOL. VI.

authority

to the authority to receive, and giving an under
The Court held that the
taking to pay, on receipt, to the banker.
principles of equitable assignment could not be so extended as it
would be contrary to the intention of the parties. In this case, the

banker

referring

powers-of-attorney were given authorising Champion to receive the
shares of the monies for the use of the makers of the powers. In Bell
where a contractor
North- Western Railway Company, (1)
a railway company to pass cheques
which might become due to him to his account with the bank, it was
held not to be an equitable assignment, as the direction was not to
v.

17w London and

gave to his banker an order on
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pay the bank, but pass the cheques

to his account with

the bank.

The order to the company was not to pay the third party uncondition
ally, but to a third party on behalf of the creditor, or to be held by the
third party for the beneﬁt of the creditor as his agent to receive the
money. Burn v. Caroalho (2) was a case of an order to pay to a third
Siddulu did by the letter of Grant and Grant of
person absolutely.
the 12th September 1880 to Champion (communicated to the Bank)
cancel the power-of-attorney to Champion, but he afterwards treated
the same as existing.
Champion in his letter of the 22nd September
had
that
he
undertaken
to pay Sirlrlulu’s debt to plaintiff and
stated
The act of Sirldulu in writing
would act on the power-of-attorney.
the letter of the 16th of October is inconsistent with the cancelling or
do not consider that any
revocation of the power-of-attorney, and
this
whether
the power-of—attorney
in
case,
arises
question properly
the
parties intended that the
was revoked. There is no doubt that

I

debt due to plaintiff should be secured, but not on the funds in Court.
The intention was that Champion should receive from the Court the
monies awarded to Siddulu, and that after satisfying Champion’s claim
for monies due by Siddulu, then that Champion should pay out of the
monies in his hands ,of Siddulu received from the Court the debt due

This is a very diﬂ‘erent security from an equitable
to the plaintiff.
claim on the funds in Court.
of
Siddulu’a
Under the
assignment
power-of-attorney given to enable Champion to receive the fund from
the Court and the letters of Siddulu, he might have obtained a stop
order of the Court directing that any money that might be payable to
Siddulu should not be paid out without
(1) 16 Beam, 548.

notice to him.
(2)4 My. & Or, 690.

This is the
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such an order when the power-of-attorney

is

it,

ordinary course of preventing any fund in Court being paid out to the
and the principle
prejudice of a party claiming an interest in
had obtained
272-3
the
If
of
Code.
Champion
Sections
by
recognized

81mm Mum.
SmG

was given and the letter to

of

him by Siddulu was written, then the inconvenience and expense of this
suit could have been avoided as the questions between the parties
Civil Broocdmw. The
could be decided under Section 272 of the Code
it,

which the parties intended

if

security to plaintiff was consequently very sufficient in the way in
had been careful, as he

Champion

stated on examination that no monies are due to him by Siddulu.

It

is

said that substantially the agreement was that plaintiﬁ' should be
paid out of the fund, and therefore that plaintiff should be held to

difference between the two kinds of security.
date

think plaintiff has no

case

a

with

substantial

As regards Agar Chand’s
plaintiff was at the'

even

of that attachment equitable assignee of Siddulu’s right when
Plaintiff“ had advanced only Rs. 123,

that attachment was effected.

and was not under any obligation to advance anything more. After
satisfying that attachment, ample funds remained for plaintiﬂ' or
The special agree
Champion to realize the Rs. 123 and much more.
ment alleged to have been made with Agar Chaml was not proved.

He denied

it,

if

and, on consideration, Champion said that Agar Chand
he
would withdraw the attachment,
he, Champion, gave
did say that
an undertaking to pay, and that he declined to do so.
No question has
been raised whether the attachment was formally regular, or the fund

properly divided in the attaching order, or whether the order for pay
ment of the 10th of August 1881 was formally right.
Under Section
should, after he discovered in May 1881 the existence
of Agar Chand’s attachment, have applied to determine the question
cannot grant any relief against Agar
between him and Agar Chand.

I

272 Champion

no weight in the objection that Agar Chand’e attachment was invalidated by reason of the exact share in the fund in Court
Chand.

There

is

not being then deﬁned. The interest was calculable.
The third and
fourth defendants are in
position diﬁ’erent from that of Agar Chand.
Mr. Johnstem stated that they obtained judgment against Siddulu (in
a

his lifetime in the Small Cause Court of Madras), and that after his
proceedings in that Court were conducted so that they
obtained execution against the ﬁrst defendant as the representative of
Siddulu, and attached the monies in Court ordered to be paid to Sirldulu
and to the ﬁrst defendant.

The third defendant,

it

death their

is
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I

attachment,

There

is

am not able to agree

these views for the reasons above mentioned.

if

But

I

have had an equitable assignment.

stated,

an order from the Small Cause Court on the 17th August

obtained

1881 direct

42

'

“1:;me

er-

[VOL. VI.
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wa

Slum Mom. ing the AccountantsGeneral of this Court to bring into the Small Cause
1)
Court Rs. 920-10-4 (of the sum ordered to be paid to Siddulu, and
Swen/wine.
subsequently ordered to be paid to the ﬁrst defendant as representative

of

Si'ddulu), and that such sum was paid out by the Accountant-General

to the third defendant on the 26th of August 1881.

It

is also stated

that the same monies were attached by the fourth defendant under
amounting to Rs. 675-2-0, and
that at the date of the suit he was about to receive payment-of that
decree made by the Small Oause Court

account from the Accountant-General;
was moved in this cause to restrain
and

In

I assume

that a motion for an injunction
such payment, but was refused,

the money has been paid out to the fourth defendant.
called for copies of the

the course of the hearing and afterwards

I
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proceedings in the Small Cause Court in order to understand what the
attachments obtained were, and whether they were rightly enforced
Mr. Bramon for the third and
and under what section of the Code.
fourth defendants contended that the plaintiff should have applied to
set the attachment aside under Section 272, and was not entitled to do

Neither

so by this suit.

plaintiﬁ' nor the defendants

3

and

4

pro

I

duced copies of the proceedings necessary to be examined before
could determine this point or whether the attachments were rightly

I am

executed.

questions.

therefore unable to pronounce any opinion on these

I can

only assume

the judgment-debtor
Harm-4" v. Rdng'i

that the attachments are valid against

and his interest in the funds.

Joitd (1)

decides

that

‘

The case of

a creditor who attaches

qufi

a debt

due to his judgment—debtor
is not in the same position as an assignee
for value without notice of a prior assignment, but in respect of such

prior assignment

stands

in no better position than his judgment-debtor.

’

The principle of that decision applies to this case. The attachment
only affects this property of the debtor in movable property or in
choses in action.
The words ‘right and interest ’ are no longer used

in the Code, but

the creditor cannot by attachment acquire any interest

which his debtor has not.

Before either of the attachments by the
been laid on the interest of the judg

third and fourth creditors had
ment-debtor

Siddulu in funds declared by the decree of 1880 to be

to him and others, that interest had been equitably
assigned to Champion as above mentioned, and he was a trustee of the

distributable
proceeds

of such interest for himself and for plaintiff to the extent of

the monies due to the plaintiff by Siddulu.

The interest of Siddqu

so

assigned was afterwards, by the order of the 25th of April 1881, ascer
tained to be Rs. 2,994-4-0, and was by that order ordered to be paid to
(1) 8 Bo.

n.o.a., o.o.J.,

169.
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The fund so ordered to Sum Mum.

be paid to the ﬁrst defendant, as representative of Sz'ddulu, was there

fore subject to the assignment made to Champion, and did not become
the absolute property of the ﬁrst defendant, but was an asset of Sid
specially bound by the assignment to Champion and applicable
As against
to the purposes of the trust created by that assignment.
Siddulu and his representative _the ﬁrst defendant, the assignment was
dul-u

good without notice of it to the Court, or to the Accountant-General,
Then,

to the-Bank.

as

the defendants

and 4 can only

3

take.

or
the

Siddulu or his representative had, it follows that they
had no more right to attach the funds than Siddulu would have bad.

interest which

If

3 and 4 had not attached those funds and received pay
the plaintiff, as one of the persons for whose beneﬁt the trust
under the equitable assignment had been created, would have been
entitled to compel Oha/nqn'on to receive the monies from this Court and

the creditors
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ment,

Champion admits that nothing is due to him, and
perform the trust.
he
is
not
a
though
party to this suit, he is attorney for the plaintiff, and
Although do not think, for the
assents to relief being given to him.

I

reason above stated, that plaintiff is an equitable assignee of the fund
in Court in Suit No. 75 of 1878 so attached, yet he is interested in
the produce thereof which Chmnpion should have received, and as the
defendants 3 and 4 had no right to attach the funds equitably assigned
trustee or except subject to such assignment, the
think, though
have wrongly realized those funds.

as against plaintiff’s

defendants

I

3

and

4

I

at ﬁrst had some doubt that the defendants 3 and 4 should be
directed to place the plaintiff in the position in which, but for their act,
the plaintiff would be entitled to be, that is, in possession of the funds
seized, or to compensate

the plaintiff therefor.

If

the property seized

had been movable property mortgaged to Champion in trust to sell
and pay plaintiff his debt, the attachment under an order of the Court
Champion or plaintiff need not
would not be protected by the order.
have taken any notice of the executions even if they knew of them.

But there is no

evidence

that they did know of them.

I do

not see

any difference between that case and the present. The creditors were
no doubt vigilant and plaintiff or Champion was not. _But as the
debtor Siddulu or ﬁrst defendant, his representative, was not entitled to
the property at the date of the attachment in May 1881 except subject
to the equitable assignment, their vigilance gave them no right against
plaintiff or Champion. By directing them therefore to repay what
they were not entitled to and should not have got, no injustice will be
them. The whole sum ordered to be paid to the ﬁrst defendant as
done
_

representativle Siddulu was Rs. 2.994-4-0

;

of this sum Rs. 1,008-14-4

U.

Sixesnsvﬁw.
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Sana Mun. was paid to Agar Chanel, Rs. 920-10-4 to third defendant, Rs. 675-2-0 to
'L‘.
the fourth defendant, making in all Rs. 2,604-10-8, so that Rs. 389
Buomaviw.
should be now in Court unless the same has been paid out. The sum
due to the plaintiff is Rs. 1,517,

Rs.

and

if

from this is to be deducted

plaintiff could have got out of Court, the sum to be paid
to the plaintiff will be Rs. 1,128-15-0, which is less than the sum paid
therefore direct that the
out to the third and fourth defendants.
809 which

I

defendants

3

and

4

shall pay to the plaintiff the sum of Rs. 1,128-15-0,

but that the sum shall be contributed by them in the proportion to the
sum paid to them respectively; plaintiff must pay the costs of Agar
The defendants 3 and 4, who were paid by an order of the
Chand.
Court and in the absence of the notice of plaintiff’s claim, were prz'lmi
facie entitled to attach the monies paid them.
give costs against them."

I

therefore do not

as against them, and that the assignment,

if any, was

cancelled by

Siddqu Chefti.

Mr.
Mr.

Br'anson for the appellants.
Jolmstone for the respondent.

The judgment of the Court (Turner, C.J., and Muttusdmi Ayyar,
which was delivered by the Chief Justice, after stating the
facts material to the case of the appellants, proceeded as follows :—
There appears to us sufﬁcient evidence that the borrower

J

.),

S'iddulu, in consideration

of the loans he obtained, made an equit
able assignment of his interest in the fund subject to the claims of
Messrs. Champion and Thompson, the intention being that the
attorneys should, for the satisfaction of their own lien and for the
satisfaction of the loans advanced by Singamvelu,

be invested with

special authority to receive the proceeds of the decree.

The attaching creditors could take no higher interest than
Biddulu enjoyed at the date of the attachments.
The learned Judge rightly held that they were bound to account
for the sums they had received so far as
of the advances made by him and

is

to the respondent

necessary for the satisfaction

The appeal fails and
dismissed with costs.
Solicitor for the appellants: Carr.
Solicitor for the respondent: Champion.

v.5.

i

interest.
is

Generated for alum (Columbia University) on 2015-08-10 07:54 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Against this decree the third and fourth defendants appealed on
the ground that there was no assignment to the plaintiff effectual
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Before

Sir

Charles

A. Tumor, KL,
Mr.

J

and

Olu'quustice,

ezstice Imzes.

SUBBARAYA MUDALI sxn

ornnns (PLAISI'rrrrs),

Arrmmsrs,

'
0 Ctlgzlr
O 1‘ D.

and

THE SUB-COLLECTOR or
(Fmsr Dermnsxr,

CHINGLEPUT sun

Sncoun DEFENDANT’S

FOURTH AND Fir'rn Dnrsxmsrs),

1883.
30.
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\thre
others,

——-————

omens

REPRESENTATIVE, AND
RESPONDENTS.*

Mira'sl right—Relénquishmcnl of Pauli—Gran! to Slranyer—Jurisdiclion
Cmn't—Tanure of ordinary Palla'da'r.
tillage,

April

of Civil

the mirésidﬁrs of a village have relinquished their patta for lands in the
and

a

thereby given occasion

Civil Court

cannot

to the Revenue authorities to offer pattas

to

authorities to grant a pattﬁ to the
although the mirasiders may have a preferen

compel the Revenue

mirésidérs in preferenceto strangers,
tiaLclaim under the Dnrlrhﬁst rules.
1’” Turner, C.J.

A mirﬁsidér d0es not lose his mirési right by relinquishing his putts.
A putts issued by Government will, unless it is otherwise stipulated, be

construed

to enure so long as the raiyat pays the revenue he has engaged to pay.

Tun plaintiffs

mirésidérs of the village of

in the
Val/{1111mm
District of C'hingloput alleged that, on the 19th September 1878,
the second defendant, a stranger, made a Darkhdst for 160 kénis of
as

land in their village; that, within the time ﬁxed for objections to
be taken to the issue of a patté. in a notice published by the ﬁrst
defendant

the Sub-Collector, they objected

to the grant of the

lands to the second defendant, asserting their mirési and preferential

right to the lands, and applied for the issue of a patté. in their own
names; that, nevertheless, the ﬁrst defendant, on the 3rd September
1878, ordered that

a patta

should

be issued to the second and

third defendants.
The plaintiffs claimed that a patté should be issued in their own
names and that the lands should be put into their possession.

‘ S.A. 792 o! 1881 against the decree of J. Hope, District Judge of Chingleput,
reversing the decree of A. J. Mangalam Pillai, District Mfmsif of Chinglcput, dated
26th

July

1881.

43
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The ﬁrst defendant pleaded infer alia that the lands claimed were
formerly held in common by the mirasidars of the village on
ordinary patta (which was a tenancy from year to year)—Erkir
Muhammad v. Tiru-nmlacharyarﬂ)-—that the said lands were subse

quently formally relinquished by the village maniyakars, who were
the registered pattadars and representatives of the mirasidérs, and
that it was competent for the Revenue authorities to arrange for
the cultivation of the lands without reference to the former regis
tered pattadars or the mirésidars whom

they represented, that the

lands were unoccupied waste at the disposal of Government

when

they were assigned to the second and third defendants, and lastly
that the Civil Courts could not take cognizance of the manner in
which such lands are disposed of by the Revenue authorities.
The District Munsif (who disposed of the case on the pleadings)
(1) that by the Darkhast rules the mirasidars had a prefer
ential right to the lands and that the grant of a patté. to
the second and third defendants was invalid

;

(2) that the relinquishment of the lands by the maniyakﬁrs
did not bind the other mirasidars ;
the Civil Courts could take cognizance of the mode
that
(3)

in which

the Revenue authorities disposed of waste lauds,
Nail; v. Rammmjae/zar-iyar-(2) and Ra'jri
Kullappa
citing
gopdla Ayg/angeir v. The Collector of Clu'ngleput.(3)
The Mﬁnsif decreed that the lands should be delivered to the
plaintiffs and that the ﬁrst defendant should transfer the registry
of the lands into the names of the plaintiffs.

From this judgment the ﬁrst defendant appealed on the grounds,
a'n-lc'r

alia—
(1) that the maniyakars represented the mirésidars in relin
'
quishing the lands ;
(2) that the Darkhzist rules of the Revenue authorities did
not create rights enforceable

in

a Court of

Law.

The second defendant also appealed on similar grounds.
The District Judge delivered the following judgment :—
“ It is to be observed in the ﬁrst place that one of the reliefs sought
for and granted in the present suit is not one within the competence
(1)

I.L.R.,

1

ma,

205.

(a)
7
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Civil Court.

Such Court has no power to order the Revenue
authorities to transfer the registry of lands from one person’s name to
another. The Lower Court’s decree must be read as simply declaring
a

the plaintiifs' mirasi rights to the lands in dispute, and adjudging
them to be put in possession of the same.
“ To come to the merits of the case,
am clearly of opinion that, if
the mirasidars can be shown to have formally relinquished the plaint

gunman-A

Tuv'sﬂ?
COLLECTOR

I

lands or acquiesced in such relinquishment

by the former pattadzirs

acting as their representatives, they have no cause of action against any

If

of the defendants.

a mirésidar holding a patté for certain land relin
quishes the patté, no reservation of his mirzisi right in respect of such
land can be recognized. The land becomes unoccupied waste and is

at the disposal of the Revenue

authorities.

With

regard to waste

lands for which no pattas have ever been issued, the preferential claim
of mirasidzirs is possibly

I am

inclined to think that the claim is one which

the Government are bound to recognize.

But that question

does not

arise in this case, as, according to the admission of all the parties, the
land was formerly held on patté. tenure.

“The

question then remains whether the plaintiﬁs are to be held
relinquished the lands. It is not disputed that, when the

as having

lands were held on patté. tenure, they“ belonged to the mirasidﬁrs, in
other words, that the pattzidérs who were the maniyakars of the village
It is contended, and the District Mﬁnsif
represented the mirasidérs.
holds, that the relinquishment
be regarded

as

of the lands by the maniyakars cannot

relinquishment

by the mirasidars.

But the Munsif

It
ignores altogether the representative character of the maniyakars.
is not alleged that the maniyakars, when the lands were held on patté,
did not share the proﬁts, such as they were, with the rest of the mira
sidars, so that the latter, when the land was relinquished,

“I must,

could pos

It

must

that they acquiesced

it

and, knowing
be presumed that they knew of
and adopted
as their own act.
in

it,

it,

sibly have been ignorant of the fact of the relinquishment.
it

therefore, hold that the plaintiffs have no longer any pre

I

As regards their alleged preferen
prietary right to the plaint-lands.
am of opinion that the decision
tial claim under the Darkhtist rules,
quoted by the ﬁrst defendant, Faln'r Mukammnmd v. Tlrmnalaclzaryarﬂ)
governs this case and that the rules in question confer no such rights
Court of law,
as can be enforced in
I.L.R.,

1

(1)

a

;
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framed by the Revenue Department, with which the ordinary Courts
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I

“ For the above reasons,
reverse the decree of the Lower Court
and
dismiss the plaintiffs’ suit with costs throughout.”
VTl‘av‘SUW
01’
The plaintiffs appealed against this decree to the High Court
09LLECT°R
Luiscrarur.
.
on the followmg grounds :—
summits

(1) that the relinquishment by the maniyakars cannot affect
the plaintiﬂ's’ interest in the property and further the

relinquishment was for only one fasli and not absolute ;
(2) that there is no distinction in the rights of mirésidarsin
waste lands and in lands relinquished ;
(3) that the decision quoted by the Lower Appellate Court
is not applicable to this case ;
(4) that the grant of the samudayam (common) lands to the
second defendant by the Collector is invalid.
Bhlishyam

A yyaugcir for Appellants.
Pleader
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The Government

(Mr. Simplmrd), Anamlac/mrlu

and

Sundram Szistryar for Respondents.

The following judgments were delivered by the Court (Tumor,
C.J., and Inner, J.) :—

TURNER, C.J.-—In 1796, the Board of Revenue reported to the
Government that, while the mirasi right was not lost by a failure
to cultivate,

unless

it

arose from obstinaoy or intrigue, the Govern

a. right (as had also the mirésidérs), when the mirasidar
failed to cultivate, to call in strangers to cultivate.

ment had

In

December

mirésidzir

1796,

Mr.

Place was directed

to

require each

to declare, in writing, the extent of ground he was wil

ling to enter into engagement with the Government to cultivate,
previously informing the mirasidars that it was the intention of
Government
cultivate

In

to bestow the surplus

or spare land they could

not

on new mirasid-Zu's.

lengthy minute on mir-Zisi right, submitted by Mr. Place
in 1799, he expressed his conclusion that a property in the mirasi
land vested in the mirasidér so long as he did or could cultivate it
a

and that, when he did not or

and paid the dues to Government,

c0uld not cultivate his lands, when he withheld the dues of Govern
ment, or was disobedient to its authority, such part- as he neglected,
or in the latter case

the whole,

escheated to Government,

who

might confer it on whom it pleased.

In their Fifth Report

to Parliament

mittee, while recognizing the heritable

in 1812, the Select Com
and

transferable

property

—i

V_.-
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“
enjoyed by a mirasidar in mirési lands, reported that
the practice of the Governments

it

had been

to allot also to the payakz'iri certain

portions of the lands of the mirésidérs, when, either from inability,
from

wantpf

hands or from any other cause, this was necessary.

In the inquiry

”

into mirasi right, before
of the raiyatwéri settlement, Mr. Ellis stated it
was the duty of the mirz’isidér to cultivate his full proportion of
the varapat lands(1) according to the share he held in the village,
made by the Government

the introduction

that the wilful neglect or refusal
contract, necessarily

of his

to do so is a breach

entitling the State to provide

for the main

tenance of its revenues by other means, and that the mirésidar
did not forfeit his miraisi right by discontinuance of cultivation,
but that, if he did not cultivate the land himself, he must provide

for its cultivation by granting it to payakaris,

and that,

if

he did

years,

and

perhaps

of

to resume his mirasi swatantrams

(fees) in
to cultivate,

proportion to the extent of land he had neglected
though this, he admitted, would be considered a harsh measure,
and would not be resorted to except in

Mr.

Sankarayyar

cases

was of opinion that,

of extreme contumaoy.

while the mirasidar en

joyed a right of property in his mirési lands, yet that a paramount
right to the territory over which his dominion extended vested in
the Sovereign, and therefore, if the mirasidzir failed to cultivate,
accrued to the State, the Sovereign

enjoyed and
exercised the right to cause the lands to be cultivated, and issued
and loss thereon

cowlcs for that purpose.

From

I have

of these and other authorities,

a consideration

formed,

and,

I

believe, expressed

in

the opinion

previous decisions

in

this Court, is that, where a mirasidar ceases to cultivate assessed
lands within his mirasi estate, or neglects to cultivate culturable
waste, the Government
to any stranger who

is at liberty to issue pattas to those lands

will

undertake to pay the assessment.

Where

rchnue engagement
as
the
not,
he
does
Judge supposes, lose his
by the mirésidar,
in some
mirasi right. He retains that right, and, in virtue of
it,

there has been a mere relinquishment of the

is

in shares, also lands the share of the produce in which
rcccim
(1) Lands held
ble by the Govarnmcnt in kind, as distinguished from Tirvaipat (paying
money
Wilson,
assessment) and Maniyam (rent fce)—
a
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not do so, the State had the right to employ payakéris either for
the current year or for a ﬁxed, though not indeﬁnite, number

Summit“

“saw
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Of course, the mirasidér may so relinquish land held by him
as to warrant the inference that he has abandoned any mirési
but this inference
not to be drawn from
right he possesses in
a

is

it,

CRINOLBPUT.

by custom, authorized to collect, even from the raiyats
villages,
under engagement to the Government, certain mirési dues.

mere relinquishment of the revenue

engagement.

Nor

it

U

i

Susanna
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to

be inferred, from the issue of-pattas to strangers by the State, that
Government

has claimed

a

the

forfeiture of the mirasi right.

will,

unless reservation

is

the introduction of the raiyatwari

Since

settlement, these pattés

made to the contrary, be construed to

enure so long as the raiyat pays to the State the revenue he has
regard to the case now

before the Court,

is

With

it

engaged to pay.
shown that

some

in

1871.

In

their application of 1865, the maniyakars prayed that the
lands then resigned might be excluded for the current fasli 1275
from the patta, on the ground that they were unable to cultivate
'
them in that fasli.

In their application of

1866, the maniyakars, expressing

their

inability to cultivate that year the lands mentioned in the appli
cation, prayed simply that those lands might be excluded from
terms they relinquished

revenue

for the lands they ceased to cultivate in 1871.

the Com't below,

was not pleaded that the relinquishment

was intended to have effect only for

in this Court,

year.

That plea

is

In

in what

a

engagement

shown

a

not

it

It

is

the patta.

urged

and, as to the lands excluded from the patta in 1865,

It

is

derives colour from the terms of the application.
not denied that,

patta-holders,

in

pursuance of the applications

of the

the lands to which those applications referred were

excluded from the pattas

issued in 1865,

1866 and 1871,

respec

tively.

It

is

applied

not asserted that, in any subsequent
to have the lands re-settled

year, the miriisidars
with them and included in

If

they had

desired to resume engagement

for the lands

of

their patta, or that they cultivated or paid assessment in respect
of them.

I
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mirasidérs, resigned some of the lands in 1865, some in 1866 and
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which they relinquished the engagement in 1865, they should
have applied, in 1866, that the land might be re-settled with them
and included'

in their

patta.

application was made, and it was competent to the
Revenue authorities to infer that the former pattadérs, if they had

No

such

intended to relinquish the engagement for one year only, and if
was lawful for them to do so, which may admit of doubt, had

it

abandoned

the intention, and relinquished the engagement

gether.

alto

I

have said, imply a
Such a relinquishment would not, as
surrender of their mirési right, and, when, in virtue of that right,
they applied for re-admission to engagements, they were entitled
to claim the beneﬁt of the preference

is,

rities to make settlement with a particular person- In that matter,
It
the discretion of the Revenue authorities is uncontrolled.
mirasidérs

unnecessary to enquire whether the refusal to allow the
a

therefore,

preference was, in the case before

the Court, justiﬁa

ble, inasmuch as the mirésidérs had abandoned their engagement,
and so given occasion to the Revenue
ments

to others.

possession

authorities

to offer engage

The mirésidérs are not entitled to oust from

the persons

admitted

to engage

for the lands.

The

appeal fails, and must be dismissed with costs.

.—I agree to the dismissal of the appeal in this case.
found that the maniyakars represented the mirasidérs in
their application to the Collector to relinquish lands, and there

It

is

J

INNES,

is

evidence to support the ﬁnding.

There were two sets of lands relinquished.

The application in

the one case was to be allowed to relinquish the lands for one year.

The other was an unqualiﬁed relinquishment. In regard to the
latter, from the fact of the relinquishment being followed by no
attempt on the part of the mirﬁsidars for several years to resume
think the Collector might well infer that
the mirasidérs had abandoned their right in the lands, and that he

cultivation of the lands,

I

might make them over to othels.
In regard to the other set of lands, the application for relinquish
That to say, the applicants desired
ment was only for one year.
is
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which is accorded to persons
possessed of such interests imder the rules known as the Darkhdst
A Civil Court cannot, however, compel the Revenue autho
rules.

to be freed from the

liability of paying

the Government

charge for
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Probably, the Collector would not be authorized to
make such terms with them, but it does not appear that the appli
one year.

Unless it was accepted in the sense in which
Then, on non
was not accepted at all.

the applicants

it,
it

cation was rejected.
made

cult to

see how the

the land, provided

such procedure was taken,

is

Until

law to sell the lands.

it

payment of the Government dues, the right to the land would
liable to forfeiture, and the Collector might proceed according

be
to

difﬁ

mirasidars could have forfeited their right to

that they had only intended,

of relinquishment, to relinquish for one year.
right to

by the application

For the right

of the

a

a

charge on the land, and

I

a

is

only
right to
forfeit, by due course of law, the title of the person holding the
land who does not pay the charge.
think there was evidence to support
But in the present case,
Government

dars had intended to relinquish altogether,

and

did, in

fact, aban

don the land to which the application for relinquishment of one

The application mentions the year to which
relates,
but does not expressly limit the relinquishment to that year by
words importing that the land will be taken up again after the

it

year related.

it

Since then, until the Collector made over the
expiry of that year.
land to other persons, about 11 years afterwards, there was no cul
tivation, from which
may be fairly inferred that an out and out

relinquishment had originally been intended.

If

the

Act

was properly enforced against defaulters, these difﬁ

culties with mirasidars

I
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the ﬁnding, which the Judge practically arrives at, that the mirasi

could never arise.

agree that the appeal should be dismissed with costs.
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APPELLATE CIVIL.
Mr. Juslice

Before

Justice lezlltuaimi Ayyar.

Kinder-slay and

A. R. L. LAKSHMANAN

CHETTI (Daraxnaur),

APPELLANT,

and

KOLANDAIVELU KUDUMBAN

1883.

March 2.

Brennan!“

(PLAINTIFF),

Rent Recovery Act—Section 1!, Clause 4.

Where a landlord claimed to revert to nanjai retest of rent on the ground that he
had repaired a tank, which for years had been unrepaired :

Held that the sanction of the Collector was not required by Section 11 of the Rent
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Recovery Act.

Hold, also, that a reasonable
change

time

must be allowed to the tenant to prepare for

of cultivation.

a suit brought under the Rent Recovery Act (Madras
of 1865) to set aside a distraint for arrears of rent on the
ground that the rent claimed was in excess of what was due on two
classes of lands called

THIS was

Act

VIII

(1) Kombay
(2)

punjai;

Nanjai mél punjai (nanjai land cultivated with punjai
crop).

As

to the latter the Sub-Collector held that the defendant

(the

landlord) having tendered a patta at the rates originally assessed
in the faisal accounts of Fasli 1212, the plaintiff had no cause of
It appeared that the defendant had granted a remis
complaint.
sion

in

previous

years, owing to the irrigation

repair, and now claimed the
repaired.

full

faisal

tank being out of

rates as the tank had been

The suit was dismissed.

On appeal the District Court, in reversing the Sub-Collector’s
decree as regards the nanjai mél punjai lands, delivered the fol
lowing judgment :—

“With

reference to the nanjai mél punjai

is the patté. for

Fain

1882.

October 25.

lands, exhibit A, which

1287, produced by plaintiff,

and the' two muchal

'

S.A. 460 of 1882 against the decree of E. Turner, Acting District Judge of
Hadura, modifying the decision oi 0. Rough, Acting Sub-Collector of Madura,
dated 21st December 1881.
T Assessed on irrigated land.
44
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1286 and 1287 produced by defendant and which bear

plaintiff’s signature, show that 18% fanams is the faisal rate, but that
a remission has been in each instance allowed, which reduces the rate
The Karnam states that the land is faisal nanjai
to about 7} fanams.
that the faisal rate for nanjai is 18% fanams subject to a deduction of
4

fanams, and that plaintiff during

the whole period during which

the witness had held the ofﬁce of Karnam,

2'.e.,

for ﬁve or six years,

had raised punj ai crops on the land, because there was no water in the
There is nothing on record to
tank owing to its bad state of repair.
show that more than

7%

fanams were ever levied on the land.

“ Defendant states that the tank was repaired at enormous costs in
Fasli 1289; that he has thereby enabled plaintiff’s land to get a sup
ply of water from the tank; and that, therefore, he is entitled to levy
an increased rent.

“Under Section
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Madrtw Act

II of

11, Clause

IV

of Madras Act

VIII

of 1865,

1871, Section 1, landlords are prohibited

and

from rais

ing the rents of any land on account of improvements executed by
them, unless the sanction of the Collector as to the amount of addi

In

tional rent has been previously obtained.

this case the landlord

has not obtained any such sanction.”

.

High Court on the grounds—
The defendant
(1) that the rent claimed by the landlord in respect of nanjai
appealed to the

mél punjai land not being abovc the faisal rate, he is
not bound to obtain the sanction of the Collector to levy
that rent

;

VIII

of 1865, and
(2) that the Section 11, Clause 4 of Act
of 1871, Section 1, are not applicable to the case.
Act

II

Bledslzyam Ayyanga'r for appellant.
Gopaldchdryar

for respondent.
and Muttusdmi

The Court (Kinder-slay
following order :—

A War,

JJ

.) made

the

“ The present second appeal relates only to the rate chargeable on
the nanjai mél punjai lands.
“ It appears that the original faisal rate" was
18:} fanams subject to
a permanent remission

of

4

remission has amounted to

fanams, and that for at least six years the
7%

fanams, owing to disrepair of a tank.

The tank has now been repaired, and the landlord claims to levy
old rate above mentioned.
ought to pay only

3

The plaintiff,

fanams, being the rate which, he says, prevails in

respect of similar lands in the neighbourhood.
"

the

on the other hand, says he

RatesIsettled at the time of the original survey assessment.
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to revert to the old rate by ceasing to allow a LAKSHMANAN

not to enhance an established rate on account of

temporary remission;

improvements made.
“As to the faisal rate. we must ask the District Judge to try the

following issues :—
“ \Vas the faisal rate ﬁxed on such a survey by the British authori
ties as is intended in the Rent Recovery Ad, Section 11, Clause 2 ‘P
“ \Vhen was the last payment made at that rate subject to the per
manent remission of

fanams in respect of the lands in question

4

*

*

In

*

‘1’”

*

accordance with the above order, the District

Judge submit

The

account

survey.

very scanty, con
produced as to the second issue
sisting only of the account book, exhibit II, and the evidence of the
There is, however, no counter-evidence.
On this issue
Karnam.

I

is

evidence

fanams per gﬁli subject to a remission of

4

ﬁnd that up to the death of the late Zamindar, i.c., about ten years
ago, payments in respect of the lands in dispute were at the rate of 18%
fanams per gﬁli for nanjai

8

a

l

fanam per glili for lands classiﬁed as nanjai taram
punjai (i.e., lands classiﬁed as nanjai, but growing punjai crops).
That lands classiﬁed as ‘nanjai taram punjai’ have always had
fanams in the village seems clear both from
permanent remission of
and the distinct statements of the witnesses.
exhibit
The two

land and of

II

II

fanams.

It

holding comprised in N0.

nanjai, the rest being classed

No.

in

entered

sub

admitted, however, that out of

422, only

as nanjai

422

the full assessment
one ﬁeld

taram punjai.

is

deduction of

the whole

fanams.

as nanjai and as paying

is

II,

4

ject to

a

account, exhibit

is

has always been at the rate of

8

‘

is

as 417 and 422; of
disputed numbers are entered in the account
entered as nanjai taram punjai,’ and the remission
these No. 417

actually

My opinion

is

7‘5

I

6

I

I

still
that was right in the conclusion arrived at in paragraph
of
do not think we have sufﬁcient evidence on record to
my judgment.
fanams were ever levied on the ﬁelds in ques
show that more than
The Sub-Collector seems to think that the appellant
tion.
an un
is

reasonable croaker, and that
pay me at the faisal rates.’

a

is

it

very simple matter for the land
have mended this tank and you can have water;
The true fact, however,

is

Here,

I

lord to say,

‘
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almost certain that there must have been such

“The

(Slug-u

account now produced makes

it is

but the Jamabandi

‘

ﬁnd the ﬁrst issue in the afﬁrmative.

not forthcoming,

a

I

*

’

*

*
“

>l<

ted the following ﬁnding :—

that the ques

KOLXQ‘MP

vﬁw

""va

‘

LAKSHMANAN

tion is

[VOL. Vl.
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a very difﬁcult one, and this demand of the landlord

may very

easily be the occasion of great loss and injustice to the tenant. Rightly
to understand the question, it must be borne inmind that these settle

KOLl’th
vsw.

ments are based on the old

‘

‘

varam

’

(sharing)

Under that

system.

Of
system a raiyat had a certain holding containing so many ﬁelds.
cultivated,
he
his
of
such
as
share
actually
produce
course he only paid
he paid nothing for waste, but, at the same time, no one else could cul

’
‘
tivate any portion of his holding ; there was nothing to prevent his
It was found in practice that the land
leaving it all waste if he liked.

with wet crops for a
variety of reasons. Hence great loss to the landlord, as the land that
could not be cultivated lay waste and produced no crops and therefore
classiﬁed as nanjai could not all be cultivated

To remedy this the raiyats were allowed to cultivate
certain nanjai lands as ‘ nanjai taram punjai,’ i.e., they could grow
certain speciﬁed punjai crops that required only a little water and pay
no revenue.

If

reduced assessment.
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if

they grow paddy of course they paid

garden crops they paid ‘varam

New

of the paddy outturn.

’

véram';

ﬁxed according to the average rate

I have

charge of the Ramnad zamindari

‘

repaired many tanks when in

where the ‘varam

’

system was then

in force.

The difﬁculty always was to get the raiyats to cultivate this
nanjai taram punjai area with nanjai crops and to obtain a percent.
had resort to
age on the expenditure laid out in repairing the tank.
The result was nearly always a
many expedients for this purpose.
would let the raiyats cultivate rice-crops for one or two
compromise.
years at nanjai taram punjai rates and then the third year, say, the
land would be classiﬁed as nanjai and pay ‘ varam.’
By some such

I

I

plan as this the raiyat was let down gradually and was able to prepare
Now in doing away with the ‘ viram ’
his lands for rice cultivation.
’

system and introducing the ‘money system, the ﬁrst thing to do was
’
to make the raiyats pay for the whole of their ‘ holding whether cul
tivated or not.

In

practice it was found that the

full

assessment

ﬁxed

on these holdings after many deductions was too great.
Hence the
The old rate of nanjai
ﬁrst permanent reduction on the best lands.
taram punjai was retained for inferior land and was practically per
Defendant has grown cotton on the lands in question.
manent too.
Cotton is sometimes
quite fair to tell him

a three-year
‘

I have

Is it
crop, often a two-year crop.
this tank, you must pay full

repaired

nanjai rates or relinquish your holding

’

?

Even when repaired,

these

tanks are most uncertain as to their supply of water, but even suppos
ing the supply certain, yet the tenant must incur considerable expense
at ﬁrst in converting his dry land and making it ﬁt for wet cultivation,
and this owing to no fault of his, but because the landlord chose to let

Manaas sa'mas

v01. VI.]
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his tank fall into such disrepair that it could not contain sufﬁcient Laxsunmsx
water to cultivate the wet area.

I understood that Section

11,

Clause 4,

of the Act met this difﬁculty, and that under that section the Collector
was empowered, in case of improvements executed by the landlords, to
think
ﬁx the rates so as to suit the circumstances of both parties.
the conclusions

I

I

arrived at in my judgment were correct, viz., that the

lands never were assessed at other than nanjai taram punjai rates
(Rs. 7-8-0), and if the landlord wanted to enhance this rate, he must
have, however, returned a
apply to the Collector under the Act.

I

ﬁnding on the issues.”

This

second appeal

coming

on again for hearing on return to

the order of the 25th October 1882, the Court delivered the follow
111%

JUDGMENT.—It
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revert

appears to us that when a landlord

claims

to

to a nanjai rate of rent on his repair of a tank, which had

fallen out of repair, such repair is only a restitution of the previ
ous state of things, and is not such an improvement as imparts
additional value to the land; nor is the claim to revert to the rate
in use when the tank was in good repair a claim to raise the rent
which under Section 11 of the Rent Recovery Act would require the
sanction of the Collector.

We think that, if
would be entitled

the tank Were

kept in repair, the landlord

to revert to the rates in force before the tank

fell out of repair.

But

the change should not be made too suddenly,

raiyat should be allowed

two or three

because the

years to reap his punjai

cotton and other crops, and to prepare the land for nanjai cultiva

tion.
This tank was repaired in Fasli 1289, and this suit relates to
The raiyat was not allowed a reasonable time
the patta for 1290.
to make the changes required.
we hold that there

Therefore

as to the patta

for 1290,

should be no change in the rates of remission

hitherto in force.
Thus, while not entirely concurring in the judgment, we conﬁrm
the decree of the District Court and dismiss this second appeal.
We make no order for the costs of this second appeal.

v.

Konsxmr
vﬁLv.
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APPELLATE CRIMINAL.
Before

Sir

Charles

A. Turner, KL, Chief Justice.
SOMU

1882.

October 25.

against

1883.
13.

April

THE

QUEEN!

Criminal Procedure Code, 1872, Sections 203, Nil—Complaint

of hurl—Summons

for

assault—Discharyc~00mpenmtiom

“There the complaint, and the proof adduced in support thereof, showed that the
if guilty at all, were guilty of offences not triablc under Chapter

accused persons,

XVI of the Code of Criminal Procedure, 1872, and the Magistrate issued a summons
to answer a charge for assault under Section 352 of the Indian Penal Code, and, after
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examining the witnesses for the complainant, discharged
compensation

to the accused

the accused and awarded

under Section 209 of the Code of Criminal Procedure,

1872 :

Held that the order awarding compensation

THE facts and arguments in this
of the Court (Turner, C.J.).

Mr. Powell (Mr.

was illegal.

appear from the judgment

case

Wedderburn with him) for the petitioner.
to the Magistrate that,

JUDGMENT :—-The petitioner complained

in consequence of her having widened
were taken to pasture,
yana- Bhatta,

K.

a

path by which her cattle

Sankara Bhatta, D.

Shambu alias Malta

Bhatta,

and

M.

Sankara

Na'rd

Sanka came to her

verandah, inquired why she had widened the path, and abused her

for it

;

that Sankara Bhutto pushed her on the neck, and, taking

a

switch of Maderi, struck her twice with it on the back; and that,

fearing the other accused would also strike her, she entered the
She added that the marks left by the blows were still

house.

visible.
She was examined on her complaint

;

and

it

is recorded that she

repeated her charge against Sankara Bhatta, that she admitted
other persons accused had not assaulted

her, but explained

the
that

she included them in the complaint because they had stood by and
abused her while Sankara was striking her.
" Revision Petition

83 of 1882 against an

of Bantvél in case 248 of 1881.

order

of the Second-class

Magistrate

VI]

VOL.
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The Magistrate made

that there were marks of blows on

back.

the complainant’s
i

It will

a note
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Bhatta in

be seen that the offence imputed to Sankara

the complaint and examination

of the complainant

if

of voluntarily :causing hurt, and that,

it

to the other accused,

SOMU
1!.

Tan Qrsax.

was the offence

any offence was imputed

'

was abetment of that offence.

The Magistrate issued summonses requiring the accused to
a charge of assault, punishable under Section 252, Indian

answer

Penal

The petitioner was examined at the hearing of the

Code.

and the statements in her petition, which are material

complaint,

to the present question, are as follow :—

“

I

was sweeping the courtyard of my house.

Defendants

l,

2, and

together to my house, and the ﬁrst and second defendants
told them had done
as
asked me who had repaired the lane.

I

I

it,

3 came

The ﬁrst defendant then abused me saying

‘

died.

Widow! Did you

you thought the land belonged to your
Having thus abused me, the ﬁrst defendant pushed me by

You are

Brahman.

a

then told him

Do not put your hands on

strike me.

a

I

father?’
the neck.

‘

make those repairs because

woman.’

Do not abuse and
'The second

defen

dant then suggested to the ﬁrst defendant that he should strike me.

it

The ﬁrst defendant, therefore, picked up a Maderi switch from the
on my back.
The third
courtyard and struck me two blows with
defendant did not beat me, but abused me.

The fourth defendant was

I

'

*

"

'

*

in paddy ﬁeld. He arrived there after the other defendants. He did
The offence was committed in the courtyard to
not strike me.
*
As soon as the ﬁrst defendant struck me,
the east of my house.
a

4"

"t

the ﬁrst defendant, because

the

and

3

followed

Defendants

1,

latter called him there.

.

2,

The fourth defendant

"
*

*

The ﬁrst, second, and
entered my house and took my seat there. ‘*
°
from
and
to
the east
my courtyard.
up
third defendants came
came ﬁrst to my court

remained outside,

I

would be struck

I

I

Being afraid that

if

I

;

yard, stood there, and inspected the lane next they abused and struck
was abusing my sons and crying.
After entered my house,
me.

I

got into

my house.”

will be seen, when fully examined, charged
The complainant,
the defendants with criminal trespass, the ﬁrst defendant with
it
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one of my bullocks while coming by that passage had fallen down and

voluntarily causing hurt, and the second defendant with abetment
of that offence.

Four

witnesses

supported the complainant’s

statement that the

~
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0.
QUEEN.

accused

had entered

[VOL. VI.

her courtyard and abused her, and that the

ﬁrst defendant had pushed and struck her.
The Magistrate, for reasons recorded by him, which are not to
my mind conclusive, held the complaint false and discharged the

He

accused.

the petitioner to pay to each of the

also ordered

accused 40 rupees as compensation.

Of this order,

the petitioner complained

to the Magistrate of the

district, praying that the case might be sent to the High Court for
Revision. The Magistrate at ﬁrst determined to submit the case,
recalled his order, and

but subsequently

thereupon the petitioner

applied to the High Court.
It is contended by Mr. Powell that, inasmuch

as the

complaint

of the petitioner and the evidence offered for the

and examination

prosecution showed that the offences committed by the accused were

voluntarily causing hurt, and abetment
of the causing hurt, the Magistrate had no power to try the case as
a summons case, nor to award compensation under Section 209,
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(it

any) criminal trespass,

Act

It

X

of 1872.

was

held by the High

Gurnz'ngdpli(l)

Court of Bombay in The Queen v.
of Act XXV of 1861 that, where

on the construction

a complaint had been made to the Magistrate of an offence not
able

as a summons case

under Chapter

XV

tri

of that Act, and the

Magistrate altered the charge made to a charge triable under that
chapter, he could not award compensation to the accused under
270 of the Act, the offence originally

Section

being one for which compensation

Act

XXV of 1861

complained

of not

could be awarded.

did not contain the provisions which are to be
X of 1872, that neither the complaint

found in Section 203 of Act

nor the summons shall be regarded as otherwise than notice to the
accused persons of the facts to be inquired into, and that the
Magistrate may convict the accused person of any offence coming
under Chapter

XVI,

have committed,

which, from the facts proved, he appeared to
whatever might be the nature of the complaint

or summons.
These provisions

enabled the Magistrate,

ation of the complainant
properly

if after further

examin

he ascertained that the offence was not

described in the complaint or summons, to convict the

(1) 7

I

Ba, H.0.n.., Cr. 0:. as.

VOL.
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it

accused on any other charge proved by the facts, provided

triable

as a summons case.

Act which
summons

But

were

do not ﬁnd anything in the

empowered the Magistrate to deal with
when

case

the complaint and the

support showed that the accused,

guilty

I must,

I

was

if guilty of

Sonu

TH

(31.38,“

the case as a

proof adduced in

the offences imputed,

of offences which were not triable under Chapter

XVI.

hold that the award of compensation was not
warranted by law, that it must be set aside, and the monies, if
therefore,

paid, collected and returned to the petitioner.
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Befm'c

Mr.

J

APPELLATE CIVIL.

ustz'ce

Kinder-slay and

Mr. Justice Mlltusai/ni Ayyar.

ISMAIL BEARI (Pmmrrrr),

APPELLANT,

1883_

January 3L
February 23.

and

ABDUL KADAR BEARI (Darmaur), Rssrormnu'r.‘
Canaresc Mapilla Marriage Gift~00nslmction.
Upon the marriage of his daughter,a Canarese Mapilla executed to the husband, a
deed of gift of certain land to be enjoyed, but not alienated, bythe wife and her issue

from generation to generation.

“

as Kasi or Badi."

It was

recited

in

the deed that the gift

was

made

The former term implies that the property reverts to the grantor

latter means a gift to a bride by her rela
The wife died in 1877, leaving a daughter who also died before suit. The

on the dissolution of the marriage ; the

tions.

greater sued the husband to recover the land, on the ground that it reverted
on the death of his daughter in 1877 :

to him

Hold that upon the true construction of the deed of gift the grantor could not
recover.

THE

facts of this case appear sufﬁciently for the purpose of this

report from the judgment of the Court (Kz'mlcrsley and Muttusdmi
Ayg/ar,

JJ.).

Rdmaclzdndra Rdu Saheb for appellant.
Sriniva'sa Rdu for respondent.
JUDGMENT. —The plaintiff, a Canarese Mapilla, gave his daughter
in marriage to the defendant in 1871, and, on the 20th une of

J

that year,

she being a

girl of 13 years of age, he executed, in

"' S.A. 650 of 1882, against the decree of J. W. Best, District Judge of South
Canam, reversing the decree of V. Naréyana Rﬁu, Distn'ct Mﬁnsif of Mangalore,
dated 26th January 1882.
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favour of her husband, on her acacimt, a deed of gift which is des
Kasi or Badi, conveying certain property to be enjoyed

cribed as

by her and her descendants from generation to generation.
The District Judge has deﬁned Kasi as money or land given by
the relations of a Mapilla female to the man whom she is about to
marry, to be enjoyed by the latter during the continuance of the
marriage, but returnable to the woman’s family on dissolution of
the marriage,

either

This deﬁnition

by divorce or by the death of either party.

In

has not been objected to.

the present case, the

plaintiff’s daughter died in May 1877 ; and the plaintiff has
brought this suit on the ground that he had given the property as
Kasi, and that, on the death of his daughter, he became entitled to
recover it.

He

therefore

sued for the recovery

of the land, with

the value of a h0use, which he said that the defendant had pulled
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down, and mesne proﬁts from

May

187 7.

The material parts of the deed of gift which the plaintiff exe
cuted on the 20th nne 1871, in the defendant’s favour, on account

J

of plaintiff’s daughter, are translated in the following terms :—
“ While marrying my daughter, Bibi Amma', aged about 13 years,
to you, the following was given as

Kasi

or Badi on account of the

said Bibi Amma', as ﬁxed in accordance with the custom and rule

prevailing in our race.”
(Here follows a description of the pro
“ The whole of such land proportionately assessed at
perty).
have delivered over to you on ac
Rs. 16-7-2, and other things,
have also given into your possession
count of the said woman, and

I

the said registered
thereto.

sale-deed,

I

and the stamped rent-chit relating

In future, the saide'bi A mud,

and the issue born-to her,

be free to enjoy happily

the
shall, from generation to generation,
said land, &c., without alienating the same in any manner, by
getting the Kudtala and Varg written in your name, by yourself

paying to the Government henceforward the above said propor
tionate assessment of Rs. 16-7-2, on account of the said woman,
by collecting the one rupee due annually under the terms of the
rent-chit from the said mnlgaini person, and by cultivating and
planting plantain and other plants in the said land, ground, and
inclusive of house, ridge, ﬁeld, mines, built house, tank,
well, 810. In this land, none but the said Bibi Amma' and her
Thus is Kasi
issue, not even myself, shall possess any rights.

garden,

alias Badi executed with my free consent.”

von. VI.]
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The gift is

Kasi

described‘as

321

alias Badi both at the head and at

the foot of the deed.
Badi appears to be the Tulu word for a
not subject to reversion at the termination of the marriage.
The
defendant

denied that the

gift

was such that the property would

revert to the plaintiff on the death of his daughter.

The District

Mﬁnsif decreed for the plaintiff.
But that decree was reversed by
the District Judge on appeal ; and a second appeal has been made
on behalf of the plaintiff, on which

it has

been argued that the deed

of gift created a trust in the defendant for the beneﬁt of plaintiff’s
daughter and her issue, which trust having failed, the defendant
It Was also
was bound to restore the property to the plaintiff.
contended that the gift was of the nature of Kasi, and therefore
the property would revert to the plaintiff.

The use of the words “ Kasi alias Badi” in the deed of gift is
because the two words
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ambiguous,

do not mean the same thing.

In Kasi,

the donor reserves a reversionary right on the termination
In Badi, there is no such reversion. But we do
of the marriage.
not propose to base our decision on a particular word used by a

man who

was not a lawyer.

intention of the parties

We

must

endeavour to gather

from the deed taken

as a whole,

the

having

regard to the circumstances in which it was executed.
The deed, as pointed out by the District Munsif, appears to have
been executed a few days after the marriage, and to reduce to
writing the gift already agreed upon.

It

appears to be made out

in the name of the defendant, because his wife was only 13 years
of age. For that reason, possession was given to the husband in
trust for his wife.

But, for the future, the wife and her descen

It
dants were to enjoy the land from generation to generation.
and
was in substance a gift to the defendant’s wife and her issue ;
when she died leaving a daughter, the property vested in that
daughter, and the defendant took it as the heir of his daughter.
There is nothing in the deed to indicate an intention that the
property should revert to the donor in any contingency.

We

must,

therefore,

aﬂirm the decree of the Lower Appellate

'Court, and dismiss this second appeal with costs.

ISXAXL
AFB-UL

Kima.

fer-'1!!!
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CIVIL—FULL BENCH.

APPELLATE

Sir C'ImrlesA. Turner, KL, C'lu'qf Justice,
Mr. Justice Kcrnan, Mr. Justice Kinder-sky,

Justice

Before

Iames,

and .Mr. Juslivc

lilin‘tustimi Ayym'.
1882.

cbrnary 2.

ADIVERU DINABHANDU

AND

ornsns(Pmmmrs),

APPELLANTS,

1883.

March 19.

and

LOKANADHASAMI
Landlord and

A zamindar
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PATRUDU

the manner

A

AND ornnns

Tmaul—2am{Izmir—Resumption

cannot

of landfor non-cultivation.

provided by law.

is not determined
land to remain uncultivated.

Tms

Rnsrormms.*

put an end to the relation of landlord and tenant, except in

tenancy

certain

(Dsrmnmrs),

by the mere fact that the tenant

was a suit to recover

jiréiti

from the ﬁrst-to

fourth defendants

lands in the zamindéri of Aggada

District with mesne proﬁts.
The plaintiffs alleged that the ﬁrst defendant,

has allowed the

in the

Gmy'am

who had held the

lands until 1874 under a cultivating patta granted by the zamin
dér, sold the land on the 8th of July 1874 by registered deed of
sale to one

Aria Patrudu,

the deceased father of the second and

third plaintiifs, and brother of the ﬁrst plaintiff, but that the
second, third and fourth defendants, who were in possession as
raiyats, refused to give up possession of the ﬁrst defendant’s lands.
alleged that he had put Aria Pairudu into
that
there
was no cause of action against him.
possession, and
The second, third and fourth defendants pleaded that they were

The ﬁrst defendant

not aware of the sale to Arte Patrmlu, and were not raiyats of the
land at the date of the sale, but that, as the ﬁrst defendant did not
cultivate the land up to August 1874, and allowed it to lie waste,
they reported the matter to the zamindar, who granted the lands
to- them for cultivation, and that, since that date, 'the second
1' S.A. 360 of 1881 against the decree of J. R. Daniel, District Judge of Ganjam,
conﬁrming the decree of G. Jagannatha Ran, Acting District Mﬁnsif of Asks, dated
19th January 1881.

'

nsnaas shares.

Von. VL]
defendant

are

his rights, and the third and fourth

had relinquished

v.

sjux.

share of the crop.

The zamindﬁr, who was subsequently made a defendant in the
that the ﬁrst defendant had not the interest of a

suit, pleaded

raiyat in the land in dispute, and that the sale by him to
Pafrudu was void.
The Munsif framed issues
(1) the genuineness

as

Aria

to—

of the sale-deed by the ﬁrst defendant

to

Arm Patrudu in 1874;
(2) whether the ﬁrst defendant
the land in dispute;
(3) whether

had the interest of a raiyat

in

the sale without the consent of the zamindar was

valid;
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(4) mesne proﬁts.

The evidence was that the ﬁrst defendant had cultivated the
lands for ten or twelve years and then left it waste.
The Munsif found the second and third issues against the plain
tiﬁ's and dismissed the suit.

On appeal, the District Judge conﬁrmed this decree, on the
ground that, the ﬁrst defendant having left the land waste in 1874
and failed to pay rent, the zamindér had a clear right to give the
land to others for cultivation to protect himself from loss, and that

had no permanent right of occupancy, either by
reason of the terms of his patta or from the nature of his tenure
the ﬁrst defendant

The plaintiffs
grounds

(l.)

appealed

to the

High Court

on the following

:

That the plaintiffs, by the sale from ﬁrst defendant, acquired
a right of possession and occupation of the land sold, which
neither the zamindar nor any other person could legally
interfere with.

(2.) That the zamindér or his lessees had no power to let out the
land on cultivation to the second, third and fourth defen
dants,

as was done

in

1874.

He or they were bound

to

proceed in accordance with the rules prescribed by the
Rent Recovery Act.
(3.) That the consent of the zamindar was not necessary to the
deed to the ﬁrst defendant.

The

J J.)

case

Dmsansxnu

and pay to the zamindar his Loxaxlnns

defendants had continued to cultivate

came before a Division Bench (Lines

on the 2nd February

1882, when,

sale~

and Kimlcrslcy,

owing to a difference of

THE INDIAN LAW REPORTS.
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opinion in the Court on the questions involved, the
to a Full Bench.

case was referred

324
DmanuAynv

Lough“,
“'“1-

Mr.

Mic/zch for appellants.

The Advocate-General (Hon. P. O’Sulliran) forrespondents.
Mr. MichelL—The Mﬁnsif found that the ﬁrst defendant was
raiyat of the land at the time when he left it waste, and, in

Aria Patrudu,

sale-deed to

the raiyat’s share.

the ﬁrst defendant’s

interest

a

the

is called

_

The ﬁrst defendant, as an ordinary pattadar, had a permanent
The zamin
right of occupancy, which he assigned to the plaintiff.
(lair could

not eject him, except in accordance with Section 12 of
of 1865 (Madras)—— Venkataraman
Act

VIII

the Rent Recorcry Act,

for v. Anaua’a Ckctty.(1)

The ﬁrst defendant

Generated for alum (Columbia University) on 2015-08-10 07:55 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

doned

it

;

had left the land waste, but had not aban

the zamindar could not, therefore, resume it—Rdjzigopéla

Ayyangcir v.

The Collector of Clu'ngleput.(2)
The Advocate-General.—The plaintiffs have acquired no title to
The ﬁrst
eject by virtue of the sale from the ﬁrst defendant.
defendant had no title to transfer.

He only

came into possession

twenty years ago, when the property was changed from inam to
No valid transfer could be made without the zamin
jiraiti.(3)
dér’s consent.

The judgment of the Full Bench (Tm-nor, C.J., Imzes, Kernan,
Kindcrsley and Muttustimi A War, JJ.) was delivered by

C.J.-—A

TURNER,

zamindar

cannot put an end to the relation of

landlord and tenant, except in the manner provided by law, and it
is apparent that, in this case, nothing was done by the zamindar
The zamindér, however, alleges that
to determine the tenancy.
by the act of the tenant himself.
The merely allowing the land to be waste would not, of itself,
Such procedure on the part of a tenant
determine the tenancy.
the tenancy

was determined

would, under some circumstances, be evidence of an intention to
abandon the holding; under others, it would prove no such inten

tion: for
tenant

instance, in

to attempt

appellant,

a. season

of drought,

it would

to put a crop into the ground.

as purchaser,

acquired

the tenant’s right,

be idle for a

If

M.H.C.R., 1-20.
(2) 7 M.H.C.R., es.
(8) Taxable as opposed to inam lands—Wilson.

(1) 5

then, the

it must

be

VOL. VI.]
determined
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whether he has put an end to the tenancy, or deprived

DINABKANDU

himself of his right to recover possession.
Loggknﬂb
8""
The District Judge is requested to try the following issues upon
the evidence already recorded, and upon such further evidence as
the parties may adduce, and to return his ﬁnding thereon, together

with the evidence, to this Court, within four weeks from the date
of receiving this order, when ten days will be allowed
objections
(1.)

:—
Are the holdings of

v

for ﬁling

tenants in the zamindari transferable

without the zamindar’s

consent?

(2.) Was the holding abandoned by the appellant?
(3.) Did the appellant refrain from informing the respondents
of his sale-deed, and of his intention to insist thereon
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and thereby induce them to alter their position.

APPELLATE CIVIL.
*Bef'ore

Mr. Justice

lanes and

Mr. Justice Mlttusdmi A _I/j/(U‘.

AMBALA VAVERI MANAKEL RAMAN SOMAYAJIPAD
an)

<

ANOTHER

(PLAINTIFFS),
and

NADUVAKAT
(FIFTH,

errn,

SEVENTH,

KRISHNA PODUVAL
AND

AND ornnns

Eionru Darnnnsxrs),

Limitation Act, Section l9—Sale certiﬂrate—Aeknowledgnwnt

Rz-zsromnanv'rs.*'E

of title—Malabar

Law-

Kénam tenure.
The acceptance of a sale certiﬁcate, granted by a Zila Court in 1824 to the pur
interest in land sold by auction in satisfaction of a decree,

chaser of a mortgagee's

is not an acknowledgment, by the purchaser,

will satisfy

the conditions of Section

of the title of the mortgagor which

19 of the Limitation Act and give a fresh start

ing point from which limitation will run for redemption.

Tuis

brought by the plaintiffs as representatives of
Alatzir Sabhéyogam (society of Brahmans) to recover, with arrears
was a suit

of rent, ﬁve parcels of land demised in 1817 on kanam to Kunkolen

I

1883.

Febmrilil;

APPELLANTS,

S.A. 670 of 1882 against the decree of H. Wigram, Oiﬁciating District Judge
of South Malabar, modifying the revised decree of P. Govinda Manon, District
Mﬁnsif of Ernéd, dated 20th February 1882.

PUG“!
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whose rights were purchased by Mat/m, ancestor of defendants
at a Court sale

KMQZNM

in

1-3

1824.

The District Mfmsif dismissed the suit as barred by limitation,
but the District Judge held that the sale certiﬁcate given in 1824
Was a sufﬁcient acknowledgment
of title to give a new starting
and
remanded
the
suit
for
point,
re-investigation on the merits.
The Munsif then found for the plaintiffs, but on appeal the
District Judge disallowed the plaintiffs’ claim to parcels Nos. 1, 2,
and 4 of the land sued for.
The plaintiffs appealed to the High Court on the ground that
they had made out their title to the parcels Nos. 1, 2, 4, while the
defendants objected to the decree so far as
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tiffs the parcel No. 3.
Hon. Ra’mai Ra'u for appellants.
Dcmrdjdyg/ar for respondents.
The Court (Imws and Mutluszimi Ayyar,

it

allowed to the plain

J J.) delivered

the fol

lowing
JUDGMENT :—The question as regards the lands 1, 2, and 4 is one

of identiﬁcation, and the Judge does not consider that they are
identiﬁed by the evidence of plaintiffs as lands in the possession
of Kunholen whose rights the defendants purchased.
As regards land No. 3, the respondents put in a memorandum
of objections, but their objection relates to the ﬁnding of the
Judge upon the evidence that the plaintiffs have identiﬁed this
It was sug
piece of land with one of those held by Kim/mien.
gested also for the respondents that plaintiﬁs’ claim to No. 3 is
barred by limitation, and though

it was

not open to the respondents

to take this objection of themselves, the Court is bound to consider

it.

It

is contended by

a lease, and

that,

Mr.

Rdmd Ra’u that the kanam

as rent has been

landlord and tenant

demise is

continuously paid, the relation of
and the suit is not barred.

has continued

But the Full Bench decision in N. V. Silapani v. V. M. As/da
Marti Nambudn‘(l) decides that a kanam is ordinarily, and in the
absence of special circumstances, to be treated as it has always
'

There is nothing special in
was executed in 1817, and as a mort

hitherto been treated—as a mortgage.
the demise in this case.
gage is barred

It

unless there

has been intermediately any such

<1) 11.11.,

emu,

382.

VOL.
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acknowledgment

as

required by Section

19

327

of the Limitation Act

to give a fresh starting point.

We

Rs'um
K8131,“

cannot agree with the District

satisﬁes the conditions required

Judge that

by Section

19

a sale certiﬁcate

of the Limitation

Act.

We

must hold that plaintiﬁs’ suit was barred and was, therefore,
barred as to No. 3.

To this

extent we modify the decree of the District Judge with
by appellants to respondents.

costs, payable

The appeal of plaintiffslis dismissed with costs.
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APPELLATE CI VIL.
Beg/“ore

Mr. Justice

Imzes and

NARKYANA SANABHCGA

AND

Mr. Justice

Muttusa'mi Ayyar.

morass (Pmmrrrrs),

APPELLANTS,

and

NARAYANA NAYAK

am)

April

OTHERS (Dnrnivmivrs),

Rnsrorvnrm‘s.‘

Land-lord and Himnt—Hlilgaini

Lsnse—Forfeiture—Non-paymeut of Rent—Penal
Clams—Reliqu

In

it

a Mﬁlgaini

lease, dated 1849,

was stipulated that

if the rent

any year, the lease should be cancelled:
Held that this clause

must be construed

as

a penal

clause

fell in arrear in

which

should be
.

relieved against.
Kottal Uppi v. Edavalath Tlmtlum

1883

February

Nambtzdri,

6

M.H.C.R.,

258, followed.

THE plaintiffs sued to recover certain land which had been leased
to the ﬁrst defendant on Mﬁlgaini tenure in 1849, on the ground
that rent had not been paid for two years and the land had been
alienated to the second and third defendants contrary to the
express terms of‘ the lease.

The ﬁrst defendant pleaded that the sale to the second and third
defendants was a conditional sale for 12 years made to raise
money
to pay off a creditor who had attached and was about to sell the
land; admitted that the rent was in arrears for two years, and

'

SA. 510 of 1882 against the decree of J. W. Best, District Judge of Southv
Canara, modifying the decree of V. Narﬁyana Ran, District Mﬁnsif of
Mangnloro,
dated 16th January 1882.
4a

21.
13.

THE INDIAN LAW REPORTS.
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that it had been paid to the second and third defendants
from whom he had taken a twelve years’ lease, and that he had

alleged

made great improvements.

The second and third defendants

pleaded inter

alia that the

forfeiture clause in the lease was penal and could not be enforced,
in arrears had been tendered, but had not been

and that the rent
accepted.

The Munsif held that the clause in the lease providing for for
feiture for non-payment of rent and alienation was not penal and
should

be

v. Sousa(1) ; found that the
made by the ﬁrst defendant were worth Rs. 140,

enforced,

improvements

citing

Cuten/zo

decreed that the plaintiff should pay this to the ﬁrst defendant and
recover the land and two years’ rent, and cancelled the sale by the
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ﬁrst to the second and third defendants.
On appeal, the District
“
ment :—

Judge

delivered

the

following

judg

“No

doubt the lease provides that, should the lessee ‘leave any
rent for any year unpaid, the Mﬁlgaini shall be cancelled ;’
of
portion
matter
of fact, rent has been allowed to fall into arrears.
and, as a

“The Mﬁnsif has referred to the case Cutenko v. Sousaﬂ) in support
of his view that such default in payment of rent is sufﬁcient to work a
But Cutenho v. Sousa was dissented from by
forfeiture of the lease.
the Madras High Court (Bittleston,

C.J., and Ellis,

J

in Second

Appeal No. 512 of 1866 (disposed of 22nd February 1867) as being
‘
entirely opposed not only to the settled rule of English Courts of

Equity, but

even to enactments

of the English Legislature, and not less

contrary to justice as being in violation

of the real intention of the

parties to the lease.’

“Such conditions are always treated as penal and to be relieved
As pointed out by the High Court in Second Appeal 101 of
against.
1879 (disposed of 31st October 1879), in such cases relief should be
given on condition ‘that the lessor is recompensed by the payment
in full of interest and of such costs as the default of the lessee has
imposed on him,’ and that the decree should be ‘for the ejectment of
the lessee, but it should be declared that if payment be made of the
sum due to the lessor, with interest and costs, within a date named,
the decree for the eviction of the lessee should not be carried out.’
“ Then has the lease been forfeited by alienation in favor of second
As to this, the counterpart of lease A provides
and third defendants?
(1) 1 M.H.C.R.,15.

von. VL]
‘

I

MADRAS seams.

shall have no reason

to alienate

I may

improvements which

effect

329

in any way to any other person the Ninirnu
U.
or the Mﬁlgaini right.
In case
NXRAYUA.

I

relinquish the land, you shall pay me the value of any improvements
Neither yourself nor your
as estimated by respectable persons.
descendants shall have a right to ask me to quit my Miilgaini.’
“ It is here to be observed that there is in the lease no stipulation
to the effect that forfeiture
alienation.

The condition as

of the lease shall be the consequence of
it stands implies nothing more than that

any alienation made by the lessee shall not be binding on the lessor,
So that even if the mortgage by conditional sale effected by ﬁrst defen
dant in favor of second and third should be treated as an alienation,

I do not

think that it alone should entitle plaintiff to an immediate
cancellation of the lease and possession of the land. As a matter of

fact, notwithstanding the execution of the conditional deed of sale to
second and third defendants, ﬁrst defendant still retains possession of

in question appears to have
been rendered necessary by the fact of the ﬁrst defendant’s right
The conditional

deed of sale

been attached in execution of a‘decree obtained against him
Jaao
one
Nail-a in Original Suit No. 442 of 1875, and its object
by
was the preservation to ﬁrst defendant of his Mﬁlgaini right.
Under
these circumstances, it would be most inequitable to hold that the
having

Mi'ilgaini lease is forfeited by ﬁrst defendant’s execution of the con
ditional deed of sale.
“ shall therefore set aside so much of the Lower Court’s decree as

I

declares ﬁrst defendant’s lease to be void and decrees possession of the
land to plaintiff without giving ﬁrst defendant time for payment of the
arrears of rent found to be due.

“The

rent in arrears is for the years Bahudhanya and Pramati.
The former was admittedly not paid in time, and, though subsequently
tendered, was not paid, because plaintiff would only receive the same

with a reservation of his right

to sue for ejectment.
Plaintiff was
make
such
to
and
reservation,
entitled
the
fact
of
his insisting
clearly
upon it was no good reason for ﬁrst defendant’s refusing to :pay the

rent.

“As

is

it,

to the rent for the following year Pramati, which was tendered
by the defendants 2 and 3, plaintiff was clearly not bound to accept
found to be invalid so far as
as the conditional sale in their favor

“In

concerned.

modiﬁcation

therefore of the Lower Court’s

decree,

that plaintiff do recover possession of the plant land

I

plaintiff

is
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the land.

direct

at the end of

unless within that time ﬁrst defendant
the
arrears
rent for Bahudhanya and Pramati and
him
of
do pay to

three months from this date,
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subsequent years as sued for, with interest on the same, from date of
each sum becoming due to' date of payment at 12 per cent.

per annum

and costs in both Courts.

“ Defendants will bear their own costs throughout the suit.
“ In case of plaintiff’s being put in possession of the land, he will

pay

to ﬁrst defendant the value of improvements found to exist on the land,

which, under the circumstances of the case, is left for ascertainr'nent

in

execution of the decree, the Munsif’s estimate of the same at Rs.

140

being hereby

set aside, the question as to improvements not having

been gone into as being at present unnecessary.”

The plaintiffs appealed to the High Court on the ground that
the lease was forfeited by non-payment of rent and by the sale to
the second and third defendants.
Ra'mdc/zamlm Ra'u Sahcb for appellants.
Gopala Edit for respondents.
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The judgment of the Com't (Inncs and Muttusdmi

Ayyar,

JJ.)

was delivered by
INNES,

J.—The

contract being one of 1849 is not affected by

the Il'ansfer of Property Act, Sections 111 and 114 (see provisions
of Clause C, Section 2), and the case has to be dealt with upon the

principles upon which this Court has hitherto acted in a long series
of decisions of which Kottal Uppi v. Edavalath That/mu Namer
dri(1) is a clear exponent.
The proper course is to ascertain the intention of the parties
and to give effect to that intention.
Having regard to the entire

it appears to us that the clause of forfeiture for non
of
rent was held over the defendant in terrorem and was
payment
It was thus what is styled a penal
not intended to be enforced.
contract,

clause and

will

be relieved

against.

clause of forfeiture upon alienation.
demisee shall not alienate.

There is in the contract

no

It

simply provides that the
of
The effect
this is limited to render

ing the alienation inoperative against plaintiff.
We agree to the decree passed by the District Judge and shall
dismiss the appeal with costs.

(1)

cm.u.c.n.,

258.

.VOL.

MADRAS SERIES.

VI.]

331

APPELLATE CIVIL.
Big/bro

Sir

Clem-[cs

A.

Turner,

KL, Chief Justice,

and

Justice

Kama”.

BYREDDI NARAKKA

AND ANOTHER

DANTS),

(Fmsr

AND SECOND DEFEN

and

CHINNA NderYANA REDDI

AND ANOTHER

KPLArNrmrs),

'RnsroNDnNTs.*
Civil Procedure

Code, Scolion 32—Suit by father

for joint property—Transporlation

of father—Sons added as plaint/fa.
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V

sued

his brothers for his share

father and sons being divided.
to be made plaintiﬁs

of the estate of their deceased father, the

V having

in the suit,

been transported for life, his sons applied

on the ground that they had a

joint interest with

their father in their grandfather’s estate:
Held that, under the circumstances,

IN Suit No.

4 of 1881

in

the application was properly granted.

the District Court of Cuddapalz, Byreddi

Venkata Reddf, the pluintiﬁ, having been sentenced to transporta
tion for life, his sons Okinna Na'reiyana and Ba'hi Ndrdyana ap

plied to the District Court under Section 32 of the Code of Civil
Procedure to be added as plaintiffs in the suit on the ground that.
a. joint right in the property sued for with their father.
”
The District Judge passed the following “provisional
judg

they had

ment :—
“ On last Court day this question was raised, and Mr. Normandy for
ﬁrst and second defendants opposed the petition on the ground that,
under Section 61 of the Indian Penal Code, the plaintiff mGata Reddi,

having been transported for life, would acquire no property except for
Government.

“ The allusion here is, I suppose, to the circumstance that the pro
duct of the labor of life convicts is the property of Government.
“ Mr. Normandy further suggested that the Court might, following
English law, appoint

a curator for the plaintiff,

failing which the suit

ought to abate.

' GALA.

150 of 1882 against the order of
pah, dated 14th August 1882.

J.

1883.

March 2.

APPELLANTS,

\Vullacc, District Judge of Cudda

"

‘
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I do not at present see the propriety

of this course. The concep
tion by the Roman Law of civil death raised by the petitioners (La,
the loss of Roman

XLVIII,

citizenship to which deportati

were sentenced,

see

Digest
22) is one which was adapted to such a highly elabo
rated system of civil law.
Indeed it confronts us a necessity in a
scientiﬁcally organized body of law, where the State does not set up a
claim to the plaintiff’s interest in the property which he had before the
sentence of transportation.

“ The passage in the Indian Penal

Code referred to, if relied on by
way of analogy, seems rather against the defendant’s argument that

the convict Venkatc Reddz' could execute a power-of-attorney or a vaka
lat.
simple test is—Has the man any civil rights

remaining

to

‘1’

“The
him

is

it

confessed

that many acts now regarded as innocent are included

in

“However in

Saraswsati

degraded person,

5.0.,

Vilasa,

Section

151,

an outcasts and

a

crimes of the ﬁrst degree.
one who has committed a great crime and has

“

Section 10, v.

2,

II,

as

heinous crime.

Chandrika,

scribed as apapdtri, i.e.,

a

“Also in Smriti

deﬁned in Mitakshara

Chapter V, page 62, an outcasts

is

one who has committed

a.

“ Again an outcaste

is

been expelled by his relations, has his share of the family property.

de

good-for-nothing.

could refuse to decree

a

do not think, however, that

a

Civil Court of the present day
share in family property, subject perhaps to
certain restrictions, for which an outcastc should bring a suit and to

I

right to
“ The

execute
passages

not refuse to grant him
a

would certainly

a

which he was entitled prior to his becoming an outcaste.

The Court

hearing or to recognize his

vakalat or power-of-attorncy.

from Hindu Law cited afford, therefore, no deﬁnite
not one which

process of legal reasoning or analogy.

It

can be answered by any
is

“Indeed the question

is

guide towards the decision in the present case.

one to which the answer

solely upon their will, that question being shortly—What

life convict?
“The Government will

status of

is

must be looked for from the Government of the country as depending
the legal

a
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it

;

if

“ It would appear not for,
he had, how should he enforce them?
“ Vakil for petitioner cited Mann, Bk. XI, section 183, where
must be
laid down that criminals in the ﬁrst degree lose caste.
But

be requested to furnish the information."

The District Judge having referred the

case to the

High Court,

VOL. VI.]
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and, in accordance with

was directed to dispose of the application,
the

High Court’s

333

:—

order, disposed of the application as follows

“ Being overruled by the opinion of the High Court in this matter,

the judgment of this Court supplies the only solution of the difﬁculty
which appears to be rational, viz., the civil death of the life convict
Venkata Roddi.

“

It

with regard to

nor devise

it

power-of-attorney

it,

may be added that, having no control over the property which
he had before the decision of his appeal, he could not execute any valid
by

will; for

these

acts presuppose ownership.

“He

must, therefore, be deemed

civily

and upon the analogy

dead,

of Hindﬁ sannytsis to have abandoned his civil rights.
(See May/Me’s
Hindu Law, Section 517.)
“ His heirs, the petitioners, are, therefore, allowed to carry on the
suit by virtue of inheritance.”
then

appealed

High

to the

(1.) That the sons of Venkata Reddi had no present interest in
the suit.

(2.) That

if

Reddi could have the

Van/cam

case proceeded

with

he wished.

it

(3.) That his sons had no locus stmuh' as his representatives.
(4.) That as Venkam Redrh' had taken no steps to proceed
with the suit,
ought to be dismissed.

Mr.

Normanng

Rdnuichandra

for appellants.
Rdu Sahel) for respondents.

The Court (Turner, C.J., and

KOVIIKIH,

J.)

delivered

the follow

mg
JUDGMENT

:—Plaintitf

is

one of three brothers; they and their

father divided some years ago. The eldest son sued the represen
tatives of the rest of the family for his share in his father’s estate.

He

has since been transported

for life.

The children of the con
‘

vict have applied to be made co-pla'mtiffs.
The Judge has held the father civiliter mortuus.

We

cannot

accede to that view.

Although he has been sentenced to transpor
tation for life, he has not been deprived of power to hold property
nor to maintain suit;

but, seeing that the children would be

00

hold they were improperly made parties.

is

owners with their father in ancestral estate, we are not prepared to

It
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The ﬁrst and second defendants
Court on the following grounds :—

true they would be

Ninaxxi
v

Nina’nxa.
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by their father, but in fact they
and, under the circum
effectually,

represented

might not be represented

it

stances, we consider

was proper to grant their application.

For

these reasons, we dismiss the appeal with costs.

APPELLATE CIVIL.
Before

1883.

March 5.

Sir
N

Charles

A. Turner, Kt, C/u'qf Justice,
Mlttusaimi A War.

rmd 15'. Jusfz'cc

KAMATCHI AMMAL (Pmrmrr’s Rsrnssswrxrrvs),

APPELLANT,

and
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AGILANDAMMAL

AND o'rnrms

(Dnrsxnaxr's REPRESENTATIVES),
Rnsroxnnnrs.*

Jm-isdiclion—Hererlilary

VI of 1831—

Oﬁce—Enfrancllised I'lll'IH—Rt’gilIGHON
Madras Act II" of 1866.

Where a claim to an hereditary village ofﬁce, falling under Regulation
has been made and rejected by a Collector prior to the abolition
the enfranchisement

'

VI of

1831,

of the ofﬁce and

of the lands which formed the emoluments

Court cannot take cognizance

of the oﬂice, a Civil
of a suit by the claimant to recover the lands from the

incumbent to whom the lands have been granted by the Iném Commissioner.

THE ancestors of the plaintiff held an hereditary ofﬁce in their
village called “Notam Miras "1' until 1869, when the plaintiff’s
brother was dismissed from office and the then Sub-Collector
appointed

the defendant

in his stead.

In

1873

the

dismissed

Notagar died. In 1876 the plaintiff attained his majority and
applied for the oﬂice, but his claim was rejected by the Collector
(Mr. Barlow).

In

1880 the ofﬁce was abolished

and the manyam

or rent-free

by the Inam Commis
The plaintiff applied for them, but was
The plaintiff,
directed to have his claim settled by a civil suit.
to
defendant
recover
therefore, sued the
possession of the lands
lands

attached to the otl'ice were granted

sioner to the defendant.

by virtue of his hereditary title.

‘ SA. 163 of 1882 against the decree of J. Hope, District Judge of Chingleput,
reversing the decree of A. - Mangalam Pillai, District Mﬁnsi!~ of Chinglepnt, dated

J

31st October

t

1881.

Inspection of coins—Shroﬁage.

Notagar~Villago

Accountant.

Wilson.

VOL.

VI]
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The defendant

inter alia, that the lands

pleaded,

disposal of Government

under Regulation

The District Mdnsif held that,
chised, the jurisdiction of

tion
.

VI of
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Civil

as the

VI

were at the

0.

of 1831.

Acruxm.

land had been entran

Courts was not ousted by Regula

1831, and that, though the order dismissing the

N otagar

in 1869 did not state that the appointment made in his stead was a
temporary one, yet, with regard to the rules prescribed by the Board
of Revenue (Standing Order 172, clause 3) the appointment should
to have been made for the lifetime of the dismissed

be considered

The Mﬁnsif also held that Section 3 of Madras Act
Notagar.
IV of 1866 could not apply, as the decision of Collect-or in 1876 was
not passed by him acting under

of 1831, inasmuch
Revenue

as the

the provisions

formalities prescribed

for the guidance

of Revenue

Ofﬁcers

of Regulation VI
by the Board of
disposing

of

cases

under that Regulation had not been observed, and decreed for the
-
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plaintiff.

On appeal the District Judge held that, as the ofﬁce had been
abolished when the defendant was in possession of the lands, the

Civil Court

could only act in the same way as the Inam Commis

sioner had acted,

and hold the then incumbent

entitled to the

possession of the land. The District Judge dismissed the suit.
The plaintiff appealed to the High Court.

Jaga Rain and Nanmmya Claettyar for appellant.
Gm'mnurti Ayyar for respondent.
The judgment of the Court (Tamer, C.J., and Muttusémi Ayg/ur,

J.)

was delivered by

TURNER, C.J.—Regulation VI of 1831 reserved to the Revenue
authorities the decision of all claims to hereditary village or other
ofﬁces in the Revenue or Police Departments, and prohibited the
Civil Courts from entertaining such claims. That prohibition has
not been removed, and, although the enfranchisement

of Iném lands

restores the jurisdiction of the Courts over the enfranohised
does

not authorize

passed by Revenue

lands,

it

the Courts to call in question decisions already
Olﬁeers, under the provisions of Regulation

VI,

The order of Mr. Barlow passed in
to be a decision of the claim made by the

prior to the enfranchisement.
1876 was intended
appellant,

who should have presented an appeal from it

had obtained

the ofﬁce he was not

Knu'rcm

;

until he

entitled to the emoluments,
47

KAMATCHX

“Ramp

[VOL. VI.
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and, as'the emoluments
obtained

a recognition

the oﬁice before he

were severed from

of his right to the oﬂice, the

Civil Court

cannot award them to him.

The appeal fails and is dismissed with costs.

APPELLATE CRIMINAL.
Before

Sir

Charles

A.

Mr.

Turner,

KL, Chief Justice,

and

Justice Lanes.

sniNIvAsAcHAnI

1883.
3, 14.

___—

April

_

agalnst

THE QUEEN.*
Criminal Procedure Code, 1882, Section 558—General

Clauses Act, 1868, Section 6—

Generated for alum (Columbia University) on 2015-08-10 07:55 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Glmnge of Procedure—Eject on pending
S. was

tried by a. Sessions Court ;in December

were triablc by assessors, others by jury.

1882

trial.

on charges,

some of which

Before the trial was concluded,

the Code

By Section 269 of that Act, all such
of Criminal Procedure, 1882, came into force.
By Section 558 of the same Act, the provisions of
charges are to be tried by jury.
that Act are to be applied, as far as may be, to all cases pending in any Criminal
Court on the 1st January 1883 :
Held that, by virtue of Section 6 of the General

THE

Clauses Act, 1868, the

under the rules of procedure in force at the commencement

be conducted

trial

must

of the trial.

facts of this case, so far as they are necessary for the purpose

of this report, appear from the judgments of the Court (Turner,

C.J., and limes, J.)
Mr. Norton and Srintca'sa

Beta

for the Petitioner.

Pleader (Mr. Shep/lard) for the Crown.
C.J.—The Judge has submitted this case for orders

The Government
TURNER,

under the following circumstances.
The accused, with other persons who have been acquitted,
tried on charges, of which some were, at the time the trial
menced, triable by a

jury

and

was
com

In

others were not so triable.

accordance with the practice then obtaining, the jurors were em
panelled as assessors in respect of the charges they were not com
petent to

try

as

jurors.

The trial was protracted,
1882 came into force.
"

and, before its conclusion,

That Act, Section

Case No. 43 of 1882 in the Sessions

Sessions

J udgc

Act

269, prescribes

X

of

that,

Court of South Cannm, referred by the
under Section 307 of the Code of Criminal Procedure, 1882.

MADRAS SERIES.

VOL. VI.]

337

where on a trial some charges are triable by a

jury

and others are

not ordinarily so triable, all the charges shall be tried by a
and the Judge considers that the operation of the
was to convert the persons empanelled

as

jury

Act in this

;

case

into jurors in
assessors.
Inas

assessors

respect of the charges they commenced to try as
much as the accused was convicted by the

jury

on one of those

charges, and the Judge found himself unable to concur in the ver
dict, he has submitted the case to the Court, under Section 307 of
the Code of Criminal Procedure.

The Act of 1872 was repealed by Act X of 1882. By the 558th
Section of the latter Act, it was enacted that the provisions of that
apply, so far as might be, to all cases pending in any
Criminal Court when that code should come into force. It can
not be denied that the case in which this reference is made was a
code should
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pending

when

case

the code

came into force,

but the trial had

actually commenced and the Judge was bound to conclude it.
A change of procedure could not be made in the midst of a
trial.
Under the circumstances, the limitation “ as far as may be ”
in Section 558 applied, and excluded the operation of Section 558.

'

The provision in the General Clauses Act, Section 6, that the re
peal of an Act shall not affect proceedings commenced, took effect,
and the Judge must complete the trial under the rules of procedure
which were in force when the trial began.
The record will be returned to him for that purpose.
INNES, .—At the date of the commencement of the trial, 26th

J

December

1882, the case against second prisoner on a charge under

Section 408 of the Indian. Pcnal Code (the only one with which we
are concerned) was triable with assessors.

During

the course of the trial, the new Code qf Criminal Proce

dure, which makes such cases triable by

The

J udgc,

considering

jury,

came into force.

that the ﬁve persons, who had been

without any power of giving a deﬁnitive ver
appointed
dict as to the guilt or innocence of the accused person, but with
merely a duty imposed upon them of expressing an opinion as to
assessors

guilt or innocence, were, by the coming into force of the code,
converted into jurors, took their verdict as such at the close of the

such

trial.

This view

seems to me to be erroneous.

The general rule as to new laws of procedure is that they take
eﬁect from their coming into operation ; so that procedure from

Sm'sivlsi
en‘s:
'0.

Tim

QUEEN.

.

‘1."
.i
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active

that

;
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they are not retro

they have no operation upon what has occurred prior

to the date of their coming into force.
also

is

It

rule

general

as to even retro-active

are not to affect vested rights, though by positive

a

within which

limitation law which

a

sometimes made to do so, as in the case of

curtails the period

laws that they
law they are

has

mortgagor

a

1'

Tun Qt'nnx.

But

that date would be governed by such laws.
is,

Claim

a

Snr'mvisi

a“

right

to re

deem.

Y

it

Ajbrtiori,

should seem that laws not retro-active

could

have

accused

had

to be tried by assessors,

and

seems

to me that, on the general

to, this right could

the coming into force of

new Code of Criminal Procedure.

from the 1st

January

is

active operation, let us suppose

it

is

according to general principles, the Code

not

be affected

by

not to have retro

to have operation at all events

1883, the date at which

it

a

principles above referred

If,

came in force.

a

it

Then, we have the ﬁve persons originally appointed as assessors
acting in that capacity for six days, so that, during six days of the
trial,
would have been conducted without
jury, and would be
bad, because

the functions and

responsibilities

of jurors must

extend to the whole trial.

Now, the last section of the Code only directs that the Code
to pending proceedings, as far as may be, which

shall be applied

I

6

;

a

would not certainly convcy authority so to apply the Code as to
of the General Clauses Act,
trial and Section
of 1868

vitiate

proceedings already commenced being affected by the
the
01d Code.
of
Reading this latter provision with the lan
repeal
seems clear that the
guage of Section 558 of the new Code,

it

prevents

functions of the

trial

assessors

appointed

at the commencement of the

must continue to be those of assessors,

and are not converted

a

into those of jurors, and that the Judge should not have treated
the case as having been tried by
jury, but should have disposed
of
second
this
of the case
prisoner upon
charge, himself with the aid
of the

I
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right at the commencement of the trial

it

Now, the

a

no power to affect vested rights.

assessors.

would

set aside

the Verdict

on this charge, and remit the case

ing to law.

given by the assessors as a jury
for disposal by the Judge accord
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APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, KL,

Clzief Justice, and

Mr. Justice Kindersley.

MAVULALI AMIRUDIN SHARIF SAHEB

(PLAINTIFF),

1883.

APT“ 5

APPELLANT,
and

GUNDU-SOBHANADRI

AND ornans

Mortgage—Conditional

Generated for alum (Columbia University) on 2015-08-10 07:55 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

In

a mortgage deed executed

(Dnrnnnanrs), Rnsroxnnnrs!

Sale—Condition

precedent.

by a Muhammadan to a Hindti in

1820,

it

was

stipulated that the principal and interest were to be repaid within ﬁve years, that
an account was to be taken at the end of ﬁve years of the proﬁts of the lands and
any sum formd due to the mortgagee,

after deducting the proﬁts of the lands from
and that the payment was to be endorsed

the debt, was to be paid to the mortgagee,
on the bond and the lands resumed; and
the mortgagee

it

was provided that,

at the expiry of the said term was

if the amount

due to

not paid, the lands were to be

treated as sold and delivered, instead of mortgaged.

Held that, no account having been taken as provided, the mortgage
able within

was redeem

sixty years.

Tar. plaintiff sued in 1879 to recover certain lands from the defen
the lands had been mortgaged by his

dant, on the ground that

maternal grandfather to the ancestor of the defendant in 1820,
and the debt had been discharged by the produce of the lands.
The terms of the deed were as follows :—
“ The conditional deed of mortgage executed by Sim Abdul Ali
Sakeb on the ﬁrst day of Ashada Sudha in the year Vikrama (cor
responding

to 11th

July

day from you Rupees
lands

* * *. The

1820) to Shobanddri.
500.
For this amount

We

borrowed this

we

mortgage

the

debt shall bear interest at one per cent. per annum

The principal and interest shall be paid to you in cash and in one
lump within ﬁve years from this date. Title deeds relating to these
lands are not given to you, as they relate also to some other lands.

' S.A. 726 of 1882 against the decree of K. Krishnasami Réu, Acting Subordinate
Judge of Cocanada, reversing the decree of B. Pasupathi Mudslyar, District Munsif
of Rajahmundry, dated 4th March 1882.

THE INDIAN LAW REPORTS.
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The mortgaged lands are now placed in your possession. They
shall be in your possession during these ﬁve years. An account
will be taken of the proﬁts of these lands at the end of the said term
of ﬁve years. Such amount as shall be then found due to you, after
deducting from the principal and interest the amount of proﬁts so
ascertained, shall be paid to you.
on this bond.

The payment shall be endorsed
On such payment, we shall take back this docu

ment and resume the possession of the lands.

If

we cannot

pay

you the amount due to you at the expiry of the said term, the said
lands shall be treated as sold and delivered to you, instead of as
mortgaged to you, and we shall never make any demands upon
you in respect of the

same.

We shall

answer

may be raised by our heirs, cousins or relatives,

all the claims that
to these lands, and

shall allow you to hold and enjoy the lands according

to the above

conditions.”
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The defendants

pleaded

the heir of the mortgagor,

inter

alia- that

the plaintiff

and that the mortgage

was not

was by way of

conditional sale, and the lands could not be redeemed.
N 0 account was taken at the end of the term of ﬁve years.
The Munsif decreed in favour of the plaintiff, holding that the
rule laid down in Tkumbusau'my Moodelly v. Hossaz'n Rowtllenﬂ)
applied.

On appeal, the Subordinate Judge found that the plaintiff was
only one of the heirs of the deceased mortgagor, and as such en
titled to 11,; of the land in dispute, held that the land became the
property of the mortgagee after the term of ﬁve years, and, citing
Pattabhziramier’s case,(2) dismissed the suit.

The plaintiff appealed to the High Court on the
(1) that, upon the true construction
entitled to recover the lands ;
(2)

grounds——

of the mortgage,

he was

that he was entitled to the whole land and not merely to
7,1,; thereof.

The Advocate-General (Hon.
Subba Ra'u for respondents.

P. O’Sullimn) for

The judgment of the Court (Turner,

C.J.,

and

appellant.
Kz'mlersley,

J.)

was delivered by
TURNER, C.

J .—This
(1)
(2)

case is governed

by the ruling of the Privy

I.L.R., 1 Mad, 1.
7 B.L.R., 136, s.c.,13 Moore's I.A.,

560.
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Council, referred

to by the Lower

Appellate Corut, in Thumbu-

sawmy Moodelly v. Hossain Rou‘thmz.(l)
“ The
obligation to pay the balance
not to attach

till

3411

that balance should

before

Amvnm

Smﬁgm

the day ﬁxed was

have been ascertained by an

account, in which the mortgagee was necessarily to be the account

ing party.”
The transaction

could not execute itself without any further act
The mortgage being redeemable, any one of the
persons entitled to redeem would be compelled and entitled to
claim redemption of the whole, if any part of the debt remained
of the parties.

to be satisﬁed
can only

;

but, as nothing remains

redeem

his

to be paid, the appellant

To the extent

share.

of a 175th share, the

appellant is entitled to redeem. The decree of the Lower Appel
late Court is reversed, and the decree of the Mfmsif restored to the
indicated,

will pay

and the parties

and receive propor

tionate costs in all courts.

APPELLATE CIVIL.
Sir

KL, Chief Justice,

Charles A. Turner,

Mr. Justice

and

Kindersley.

VARIKARA VADAKA VITTIL VALIA PARVATHI

1882.

arm ANOTHER (PLAINTIFFS), APPELLANTS,

geggﬁgg:
1883.

and

February 13.

VARIKARA VADAKA VITTIL KAMARAN NAYAR

the male

of

by

of

male members

tarwad.

Nayar tarwad are by custom

entitled

from the Karnavan an allowance for the maintenance of their consorts

suit brought

in 1878 by

female

member

of

a

was

in the tarwad house.
a

and children while living

Tins

members

families

a

In North Malabar
to receive

of

(DEFENDANT), Rnsronnnur.*
Malabar Law—Custom—Maintenance

Malabar tarwad and her son to recover from the Karnavan of the
I.L.R.,1Mad.,

'(1)S.A.

Malabar,
liLlL-Lbar,

l7.

77-1 of 1881 against

modifying

the

of J. ‘V. Reid, District Judge of North
of V. 1’. D‘Rozario, Subordinate Judge of North

the decree

decree

dated Blet March 1881.

1%:

Before

a
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I’smznm tarwad Rs. 2,539-2-8, maintenance due to the plaintiffs from
l'.
K .\.\1.\KA.\‘. 22nd January 1877 at the rate of Rs. 1,375 per annum.
The defendant pleaded that the plaintiffs were not entitled to
maintenance,

to live

as they declined

in

the house allotted to them

by him, and that the rate of maintenance claimed was excessive.
The Subordinate Judge
was unreasonable,

found that the defendant’s

as the house

ﬁrst plea

in question was occupied by eleven

members of the tarwad

and had no spare accommodation.

As

the rate of maintenance

claimed,

the Subordinate

awarded

Judge

to

a sum less than what was claimed and more than what was offered.

Upon appeal the District Judge modiﬁed the decision of the
Judge by disallowing (1) the maintenance allowed by
the Subordinate Judge to the wife and children of the second plain
Subordinate

tiﬂ‘ on the ground that the charge
made under the Mammakatayam

was not one which could be

Law

;

and

(2) certain

amounts

Generated for alum (Columbia University) on 2015-08-10 07:55 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

which had been collected by the second plaintiff when he managed
part of the tarwad property.
The plaintiffs appealed to the High Court on the following
grounds :—
(1.) That the District Court was wrong in deciding that the
wives and children of the Anandravans of a tarwad are
not entitled to maintenance.

Court was wrong in deducting the
amount collected by the plaintiffs from the tenants, as

(2.) That

the District

that amount was applied by plaintiffs to tarwad pur
poses.

sz-km-an

Ndyar for appellants.

The respondent was not represented.
The Court (Turner, C.J., and Kinder-slay,

J.)

delivered

the

following
JUDGMENT

:--The

appellant

urges two objections

to the decree

of the Lower Appellate Court, ﬁrstly, that the Judge in estimating
the amount, which the appellant should receive as maintenance
from the tarwad, has'deducted a sum allowed by the Court of
ﬁrst instance

as maintenance

for the lady who is regarded

as his

wife and for his oﬁspring by her.
Although it would seem inconsistent with the principles of the
Marumakatayam law that the tar wad should contribute to the
maintenance of the ladies with whom

the male members cohabit

VOL.
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these ladies and their issue

Psavsrnx

being members of another tarwad, and entitled to’claim main
tenance from their own tarwad, unless they voluntarily remove

Ksusm.

and of the issue of such cohabitation,

from the house of their tarwad,

it

is urged in this Court that

it

l’.

is

the practice of the country in North Malabar for females to reside
during the whole year in the tarwad of the male with whom they
cohabit,

and that, during such residence, they are maintained

the expense of the tarwad

in which

they reside.

A

at

passage has

been cited from Buchanan which supports this assertion so far as
regards the residence of the ladies.
claims for maintenance,

It

is also stated that in other

which have been allowed in the tarwad to

which the parties belong, male members have received allowances
for the maintenance of such ladies and their children.
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We

shall, therefore, remit for trial the issue whether by custom

the expense of maintaining the ladies with whom the male
cohabit, and of maintaining the issue of

members of the tarwad

such unions when visiting the tarwad home is allowed as a proper
charge on the revenues of the tarwad.

The appellant also complains that the District Judge omitted to
ﬁnd whether the amounts collected by him were expended for the
If they were so expended, he is not charg
purpose of the tarwad.
able with them. We allow that the judgment of the District Judge
is defective in omitting to determine this issue.

It will,

therefore, also be remitted.

The District Judge is directed to try the foregoing issues upon
the evidence already recorded, and upon such further evidence, as
the parties may adduce, and to return his ﬁnding thereon together
with the evidence to this Court within six weeks from the date of
receiving

this order, when ten days will be allowed for ﬁling

0b

jecticns.

In

compliance with the above order, the District Judge submit

ted the following ﬁnding :—

“

1st Issa-o.—‘ Whether by custom the expense of maintaining
the ladies with whom the male members of the tarwad cohabit,

and of maintaining the issue of such unions when visiting the
tarwad house is allowed as a proper charge on the revenues of
that tarwad ?

“On this
Vittil

’

issue, the evidence adduced that of

Kamm‘an

unobjected

Na'yar

Varikara

Vadake

and Ponnu'ler Karat/z Kris/man Nambiar,

to by ﬁrst defendant

certainly shows that the charge
48

'
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for maintenance spoken of is a proper charge on the revenues of
the husband’s tarwad.”
“ 2nd Issue.—-‘
Whether the amounts collected by him, second
appellant, were expended for the purposes of the tarwad ?

’

“ From the
evidence adduced by the second appellant himself,
supported as it is by that of the fourth, ﬁfth, and sixth witnesses

in original suit, there can

be no doubt

the amount

by

collected

second appellant was expended in aproper tarwad purpose, viz., in

of plaintiffs in Suit N0. 615 of 1879 on Kavai
Munsif’s ﬁle, and in the maintenance of plaintiffs in Original Suit
the maintenance

26 of 1878 on the ﬁle of Subordinate

Court.”

Upon the return of this ﬁnding the Court delivered the following
JUDGMENT :—Accepting

the ﬁnding, we reverse so much

of

the decree of the Lower Appellate Court as reversed, in part, the

of the Subordinate
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decree

Subordinate

Judge, and aﬂirm the decree of the

Judge in its entirety.

The appellants

will

recover from the respondent

the costs of

this appeal.

APPELLATE CIVIL.
Before Mr. Justice Kermm and

Mr. Justice

VENKATA VlRARAGAVAYYANGAR

1882.
October 6.
1883

Imzdersley.

(SECOND DEFENDANT),

Parmesan,

April

and

KBISHNASAMI
Jurﬁdictiom-Suitfor
Code, Sections 16,

In

1876,

money paid under Land Acquisition Act, 1870—Oiril PYocedura

17b, 19, 20, 43—Land Acquisition Act,

II,

tation Act, Schedule

certain

AYYANGAR (Pmsm), Rnronnsm.’

K sued M

on a bond, dated 26th December

land in the District of South Tanjorc

debt, and obtained
he purchased

K then

1870, Section

Iii—Limi

Articlcs 95, 96.

a decree on the 6th ~of

1869, for Rs. 5,000, by which

was hypcthccatcd as security for the

April

1876 for the sale of the lands, which

on the 17th August 1876 for Rs. 6,000.

discovered

that part of the land hypothecatcd,

situated

within the

j uris

diction of the Subordinate Court at Kumbako'nam, had been acquired by a Railway
under the Land Acquisition Act in 1874, and that the compensation,
Company
115.460 (claimed by M’s mother,

in

the Treasury of Kumbakonam

'

who sold the land to the company),

in the

name of M’s mother.

K having

was lodged

applied to

C.R.P. 40 of 1882 against the decree of Arunéchalam Ayyar, Subordinate Judge
of South Tanjore, conﬁrming the decree of K. Krishnayyangar, District Munsii
of Tiruvﬁdi, dated 11th November 1881.

MADRAS SERIES.
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the Subordinate Court for an order for paymentlout

by suit.

K

then

M

sued

of this sum, the Court, by order

that the question of title to the money should be

dated 28th February 1880, directed
decided

345

.

as the sole heir of his deceased

1880.

On the 16th April 1880 M assigned his interest

in the money sued for to V, who

in the suit on his own application and pleaded—

(1) that the Court had no jurisdiction, as both

it

represented

were, and he (V) resided,

the money and the land which

without the Mfmsif’s

Court’s

jurisdiction;
(2) that the
before

land having been acquired

by the Railway

in

Company

the suit upon the bond was ﬁled, this suit was barred

1874

by Section 43

of the Code of Civil Procedure ,
(3) that this suit was barred by limitation, inasmuch

as more

than three years

had elapsed since the money was paid by the Railway Company

;

Held : (1) that the suit was for money, and that V, not having applied to stay
under Section 20 of the Civil Procedure Code, must be held to have
proceedings
(2) that

in the jurisdiction of the Court;
K not having known, at the date of his suit on the bond,

acquisition of the land by the Railway Company,
43 of the Code of Civil Procedure ,

of the

thi suit was not barred by Section

(3) that the suit was not barred by limitation, as the compensation

was aWardcd

to M's mother either through fraud q; her part or mistake on the part of the Col
lector, and K did not become aware of the fraud or mistake until within six years of

II of the

the suit (Articles 95, 96 of Schedule

Tns

facts of this case are

fully

JJ

Indian Limitation Act).

set out

in the judgment of the Court

.).

(Roman and Kinder-slay,
Hon. Ra'moi Ra'u for petitioner.
JUDGMENT :—This

suit to recover Rs. 460.

executed

_

bond, dated the 25th December

1869, for Rs. 5,000, hypotheeating

velis 11 maus of land in the

2

a

The ﬁrst defendant

a

Bladshyam Ayyangér for respondent.
is

District of South Tanjore to Sriniuisa Ayyrmgdr,

who transferred

bond and right and debt due thereon to the
dated
the 21st of October 1875.
deed,
by
plaintiff
of 1876 in the Subordinate Court of
Plaintiff ﬁled Suit N0.
the hypothecation

4

Kumbakduam on the bond against the ﬁrst defendant, and obtained
decree for sale, dated the 6th

April

1876, of all the lands hypothe

of August 1876 plaintiff became purchaser

On the 17th
cated.
of all the hypotheeated lands for Rs. 6,000.

Part of
within
12am.

the lands so purchased were 15?; mans in Putlakal Katlm',

the jurisdiction

of the Subordinate

Court of Kumbakd

After the purchase, plaintiff discovered that

2
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acquiesced

the 15} maus had been acquired by the South Indian

e.

in the Kmsmusm'

mother

District Mﬁnsif's Com-t of Tirm'adi (where M resided)er a declaration of right to,
The suit was ﬁled on the 4th September
and to recover, the said sum of Rs. 460.
'

was made defendant

vxrnmn“

mans out of

quhmy

Oom
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VI'WOAVA pony in 1874, and that the purchase money (Rs. 460) was lodged
under the Land Acquisition Act
KMSHSQMML in the treasury at Kumbakonam
as being claimed

by the mother (since

deceased)

of the ﬁrst defen

it is said, sold the 2 maus to the Railway Company.
The plaintiff applied to the Subordinate Judge of South Tanjore
for an order to pay him the Rs. 460 purchase money, but by order,
dant, who,

dated the 28th of February 1880,

it

was directed that the question

of title thereto should be decided by regular suit.
This suit, No. 230 of 1880, was accordingly ﬁled by the plaintiff
in September 1880 against the ﬁrst defendant for a declaration of
right to the Rs. 460 and to recover that sum. The ﬁrst defendant
resides within the jurisdiction of the District Mﬁnsif’s Court of
Tirzwddz',

and therefore this suit is ﬁled

in

that Court.
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Originally, the now ﬁrst defendant, the sole heir of his deceased
mother, was the only defendant, but in his written statement he
stated that he had executed a deed on the 16th of
assigning his interest

in

defendant

April

1880,

in that purchase money to the new second

satisfaction of a decree, and disclaiming all interest

in the suit.
On the 21st January 1881, the second defendant signed a wake.
latnamé. to N. Rdmzichandra Ayyar, Vakil, authorizing him to pre
sent a petition in this suit to be made a party hereto, and represent

his claim and submit written statement, &0. The second defendant
was made a party to this suit by order of the District Munsif on
reading the ﬁrst defendant’s written statement.

The second defendant

ﬁled his written statement and thereby
the Court has jurisdiction to

raises the question of law—Whether

try the case—
(1) because the suit should be treated as one in which the
plaintiff sues to establish a right or interest in immov
able property (the money representing the land), and
both land and money are outside the; local limits of the

jurisdiction of the Court

;

(2) because the second defendant does not reside within the
local limits of the jurisdiction of the Court;
also contended that this suit is
(3) the second defendant
barred under Chapter IV, Sections 42 and 43, Civil
Procedure Code, inasmuch
the Railway

Company

1876 was instituted;

as the

land was acquired by

in 1874, before the Suit 4 of

MADRAS SERIES.
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(4) the second defendant contends that the suit

is ban-ed by

limitation.

vrwaiuiu
Kmn'g'm'

The Court of First Instance and of Appeal decided against the
sewnd defendant, and he now asks for Revision on the ground that

-

the Court had no jurisdiction to decide the case as pointed out, and
also on the two grounds that the suit was barred under Chapter

Civil Procedure

Code, and

First Ground—Is
immovable

it

IV,

by limitation.

this a suit to establish a right to, or interest in,

property ?—Section 16d,

Civil Procedure

In

Code.

relief sought is a declaration of
plaintiff’s right to the money, and payment of it to him. It is the
money alone and not the land in respect of which relief is prayed
terms,

is not,

certainly

as the

The land is vested in, and in the possession of, the Railway
Company, discharged of all incumbrances thereon—Section 16 and

Part VII of the Land Acquisition Act, 1870. The rights of parties
to the land and to any mortgage on or interest in it are transferred
to the compensation money. The money paid into the treasury is
to be considered

as money or movable property

pressed with the trusts and obligations

which it

In

in the treasury im

of the immovable property

represents.
was paid

England, money

into Court under the compulsory

powers, Section 69 of the Land Clauses Act, 1845, as compensation

for lands taken which were settled, &c., or subject to incumbrances.
In that case, Stuart, V.C., said " think that where money has
been paid into Court by reason of real estate having been taken

I

under the compulsory
held

as

money

in Court, it is to be

powers, and remains

or personal estate in the hands of the Court im

pressed with the trusts of real

estate.”

Again he said

:

“ The

it,

money in Court is to be considered, for the purpose of the _question
real estate.”——In re Stewart’s Trusts.(l)
as to who was entitled to
case the question was whether the money paid

or to his heir-at-law

and

it

A

was held

and

A

to the executor of

went to the heir-at-law,

money

in

It

this case

was to be considered as real estate.
to be considered
(1) 22

LJ.

as immovable

(N.S.), 369.

Even

the

if

was real estate.

estate bought.

was not held, and could not be held, that the money
is

it

then

as com

for life with remain

being money impressed with the trust of the real

But

in

B

passed

;

der to

settled to

after the death of

B

pensation for purchase of land,

it

In that

B,
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for.

property

for

.
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It

fact, money and not immovable property.
be dealt

with under Section

Civil Procedure

16,

still

it

it,

the purpose of the question as to who is entitled to
is

VI'BARKGAVA

[VOL. VI.

the fact that
Code,

is is,

348

in
to

in order to

determine the jurisdiction.

No doubt, the right to the money must depend upon proof of
the right of the plaintiff, as mortgagee and purchaser under the
'
decree, to the land.

is

a

a

Such proof, however, will not lead to any determination in this
suit of any right to immovable property or any interest therein, but
will lead to determination of right to property which
in fact
movable.

is

is

is

The test of jurisdiction
whether the suit
for determination
of any right or interest in immovable property.
The decision in
this case will be whether or not plaintiff
entitled to the money

side the Court’s

and

to the land sold.

The title to the

If

“

bond and the defendant pleaded

money

the alleged consideration

urisdiction,

a

is

a

suit was ﬁled on
consideration,”

entitled

to proof of the right to the money.

incidental

if

land sold

is

no

was an estate out

sold by plaintiff to the defendant, and

that plaintiff had no title, should not the question of title be deter

mined by the Court before adj udicating on the liability of the de
There the question of title would be
fendant to pay the bond?

But the jurisdiction to
would
be
as the suit would not
ousted,
not thereby
sue on the bond
not one
be for land or an interest in it. We think that the suit
to the right to sue on the bond.

within Section

16

for the determination

of

a

is

incidental

right to immovable
'

.

whether, as the second defendant

not reside within the local limits

of

The second question

is

property or to any interest therein.
the Munsif’s

try

does

urisdiction, and

the cause of action did not arise there, the Court had

urisdiction to

the case.

The

of action

is

the denial by the ﬁrst and second defen
title
of
the
dants of the
plaintiff to the money in deposit in the
cause

treasury at Kumbakonam, and the allegation of the second defendant

of his title thereto.
The plaintiff admits that the second defendant does not reside
within the local limits of the jurisdiction of the Court, and that the
cause of action as regards the second defendant did not arise within
such local limits.
Code, as an answer

But
to
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and not whether he

he relies

on Section

20, Civil Procedure

this ground of appeal of want of jurisdiction,
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it

being admitted that the second defendant did not apply to the Vz'mnmvs
Court to stay proceedings under Section 20.
Kmns'um,
Mr. Ra'nui Reiu for appellant contended that Section 20 did not

apply to suits governed by Section

17b,

but only to suits under

Section 19.

Mr.

B/Lds/iyam Ayyangeir contended that this suit was one which

might be brought in more than one Court, viz., in the Court
where the cause of action arose, or in this Court

if

or

a Court within

He

if

leave was given

the defendant acquiesced in the institution of the suit, or
whose jurisdiction the second defendant

in

resides.

contended that, as the second defendant did not apply to stay

the proceedings
acquiesced

in

under

Section

20, he is to be deemed to have

the institution of the suit under the last paragraph
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of that section.

He also relied on the vakélat executed by the second defendant,
which was ﬁled, authorizing his vakil to be made a party to the
suit, as evidence of acquiescence, though no application

was in fact

made on his behalf for that purpose.

Mr.

Ra'nui Rain, in reply, urged that, as second defendant by his

written statement objected to the jmisdiction, he could not be held
to have acquiesced in the institution of the suit against him.

We
did, as

cannot go into the question whether
a fact,

acquiesce;

the second defendant

therefore, we cannot, on the one hand,

consider the vakalat as evidence of acquiescence, nor, on the other
hand, can we consider the plea set up as evidence that he did not
acquiesce.

The last paragraph in Section 20 appears to us specially appli
176, for no acquiescence is necessary to give

cable to Section

jurisdiction under Section 16, 18, or

As

19.

the second defendant did not apply under Section 20, he must

The evident intention of the Legis
lature was that the question of jurisdiction over defendants, noni
be deemed to have acquiesced.

resident, &c., under Section 176 should be raised on the ﬁrst oppor

tunity, andjthat,

if it

out by Section 20,

it

was not then raised _in the manner pointed
should not be afterwards raised by pleat

We, therefore, hold that the second defendant is to

be deemed to

have acquiesced in the jurisdiction of the Court.

The third ground is that this suit is barred by Sections 42, 43,
Civil Procedure Code, as the plaintiﬂ did not, in Suit No. 4 of 1876,
ask for a declaration
1876.

of right to the purchase money in Suit 4 of
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[v'on

v1.

That was a suit on foot of the hypothecation bond against the
“gallium, ﬁrst defendant, and the plaintiff obtained a decree. To that suit
_VI'MR‘GAVA

ﬁrst defendant’s mother was not a party, as the plaintiff was not
aware she claimed any right to the land, or had purported to sell

In

the two maus to the Railway Company.

fact, plaintiff knew

nothing of the alleged sale by the ﬁrst defendant’s mother or of the
acquisition of the two maus by the Railway Company.

He did not,

therefore, know that he had, nor was he aware of the facts from

which he could have, any

claim to the purchase money.

omitting

a claim

omitting was, at

of action or title to make any

cause

The provision in Section 43

the idea that the plaintiff so

involves

clearly

some time

as to

prior to the suit, aware or informed of
give him a cause of

the claim, or aware of the facts which would
action.

He, therefore, did not omit, within the meaning of Section

it.

Moreover, at the date of the Suit 4 of 1876, ﬁrst defendant’s

mother being

alive,

if plaintiff

a suit

brought

against

her for

declaration of title and to recover the money, a suit f0r that pur
could not have been joined with the suit on the hypotheea

pose

tion bond.

The

cause

of action against her would be entirely

different from that against the ﬁrst defendant—the

mortgagor.

Fourth Ground—On the question of limitation. The purchase
money is in the Taluk Treasury, even though it may be there in
the name of ﬁrst defendant’s mother.

It

is quite clear that the

purchase money must have been awarded to her either by mistake

title by the Company, or by mistake on her part of put
ting forward a claim which she was not entitled to, or by fraud on
or by the mis
her part in claiming it when she had no right to
it,

as to her

not alleged that

for Revision.

Whether the

Moreover,

had such title in the grounds

money was awarded to her by her fraud

or by mistake,

that, under Article 95 or 96 of the Limitation
claim

is

she

title to the land

it

sold, or to the purchase money.

she had no

is

no doubt

it

Upon the facts, there

is

take of the Collector in believing she was entitled thereto.

is
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43, to sue in respect of such claim, nor did he designedly relinquish

clear

Act, the plaintiff’s

not barred, as he did not become aware of the fraud or

mistake until within six years before this suit.

We think, therefore, that this petition for Revision should be
dismissed with costs.
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APPELLATE CIVIL.
'

Before

Mr. Justice Kernan

SAMUEL

PILLAI

and

Mr. Justice

Kindersley.

(DEFENDANT), Pnnnomaa,

1888.

March 14.

April

and

PILLAI (Fauna-F),

ANANTHANATHA

Consideration—Contract

Rrsronnss‘r.‘

Act, Section 2, Clause d.

The administmtrix of an estate having agreed to pay S his share of the estate, if
5 would give a promissory note for portion of a barred debt claimed by A from her,
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8

executed

received

a promissory note

his share of the asset

in favour of A,

Held, that there was consideration
Section 2, Clause d of the Contract

THE

gave

it to the administrate-ix,

and

:

facts and arguments

for the promissory note within the meaning

0!

Act, 1872, and that A could recover upon it.

in this

case sufﬁciently

appear, for the

purpose of this report, from the judgment of the Court (Kernan and
Kindersley,

JJ

Mr. Wedderburn for petitioner.
Gurumurt/zi Ayg/ar for respondent.
The judgment of the Court was delivered by
KERNAN, .—The plaintiff obtained a decree in the Small Cause
Suit 226 of 1882 against the defendant for Rs. 415-1-0 on foot of a

J

promissory

note to the plaintiff, dated the 8th of

April

1881, pay

able on demand, and costs.

The defendant applied in Revision to

set aside that decree on the

following grounds :—
(1.) That there was no consideration

for the note.

(2.) That there was no liability on the part of the defendant
to pay the debt due by his father which was barred by
limitation.

On the 26th January 1883, by order of that date,
the Subordinate

We requested

Judge to say what the consideration was which he

0 C.R.P. 246 of 1882 against the decree of R. Vasudeva R6u,
Subordinate Judge
at Negapetam, in Small Cause Suit 226 of 1882, dated 16th April 1882.

49
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Snorer.
1:.

“MBA
rims.

[VOL.

VI.

found to support the defendant’s promise, and whether he decided
that the debt due by the defendant’s father, apparently

barred by

limitation, was sufficient consideration for the defendant’s promise.
The Subordinate Judge reports that he found there was de
with the defendant’s

by the plaintiff Rs. 700, at
interest, which interest was for the beneﬁt of plaintiff’s wife, the
sister of the deceased, and that he decided that the period of limi
posited

father

tation was 30 years from the date of the deposit. Admittedly this
action is within that time and, therefore, he found the plaintiff’s
claim was not barred by limitation, when defendant gave the note

The evidence, however, doesInot prove that the deposit of
with

sued on.

the money was anything more than a sum placed at interest

held the money on deposit within Article 145 of
of the Limitation Act.

deceased

II

Schedule

The Subordinate Judge states that, even

if

that the

the money was lent

to defendant’s father by the plaintiff, the debt due (though barred

3,

a

by limitation when the note was made) would be good consider
ation for the promissory note, and he referred to Section 25, Clause
of the Contract Act.

Ragkoji Bhikdji v. Abdul Karim,(2) Chatur

Jagsi

v.

was

rich vakil, and left

a

Tulsi.(3)
The evidence shows that the defendant’s father died in 1878, and
for more than sufﬁcient to pay all

assets

debts due by him, and that defendant’s stepmother took out letters

The plaintiff claimed

defendant’s stepmother were looked into.

should be paid.

On the

a

alleged that he was

deed of division was signed,

EL, Ca.

28.

(2)

I.L.R.,

Judge

same day that the note sued on was

l

(1)

Defendant

by duress to sign the promissory note, but the

does not believe this.

made,

to the extent of Rs. 700

Bom., 590.

giving the defendant
(3)

I.L.R.,

2

compelled

it

although

and wished that

by the defendant,

was disputed

the administratrix admitted

it

debt of Rs. 780, but this claim

a

a

minor;
of administration to his estate while the defendant was
that after the defendant attained majority (before the date of the
note, 8th April 1881) the accounts of the deceased and of the

2
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is

it

it,

the deceased on his own credit.
He was not
Foley v. Hill. (1)
and he was not bound to keep
prohibited from using
invest
ing in any particular way.
There
nothing to show that the deceased was trustee of the
We therefore do not agree with the Judge
fund in any way.

his

Bean, 231,
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share of his father’s

property

353

and bonds were executed to the

Assn-ms

Previous to and on that day defendant’s stepmother, the admi
nistratrix of the deceased, admitted the claim of plaintiff for Rs.
700, and defendant admits that she signed on that day a promissory
note to the plaintiff for Rs. 300, part of that claim.
Kannuaa'mi

Pillai

and Amirt/zam

Pillai

stated that,

if

the defen

dant had not signed the note sued on, the deed of division would
not have been signed. It is plain then that the defendant applied
to the administratrix of his father for his share of the assets and

that the administratrix considered the plaintiff’s claim of Rs. 700
should be paid, and refused to execute to defendant a deed of divi
sion unless he signed the promissory note for Rs. 400, part of the
debt, for the remainder of which, she, on that day, gave a note for
'
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Rs. 300.

We think
Subordinate

that we ought not to interfere with the decision of the

Judge,

as

it

appears to us, there was sufﬁcient

consi

deration for the defendant’s promise.

The Rs. 700 was,

1.

as the

Judge found, placed by the plaintiff

with the father of the defendant, at interest, and was not repaid
to plaintiff.

It

was, therefore, a debt due to plaintiff and he could

have recovered the amount, unless barred by limitation, from the

administratrix and from the defendant out of
father

assets

in their hands—Contract Act, Section

executrix

of defendant’s

25, Clause 3.

The

and the defendant might have refused to pay the debt on

the ground of limitation, but they did not do so.

The receipt bythe defendant of

2

'

assets of the debtor, his father,

more than sufﬁcient to pay his debt, was sufﬁcient consideration to

him. for giving the promissory note to the plaintiff for a debt
alreadybarred by limitation. A deed of division and the actual
division and delivery by the executrix to the defendant, of the
assets took place at the same time that the defendant

missory Pets
2.

gave the pro

.

Whatever consideration

sufficient considerationlfor

would support

the promissory

a simple

note.

_

contract,is
v,

This wasthe law before the Bills of Ezclzqngc Act. It is so'now
by the Bills of Exchange Act,“ 1882, Section 27 (45, 46 Vic.,
Ql).,_,
The Contract Act of 1872, Section 2, clause (d), provides, that
when

at the

Guam
9.

defendant and by him.

desire of the promisor,

the promisee

or any other

xvi-ms.

Suran
Aroma-KA

or promises to do something,

person does

called a consideration

N‘THA.
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such act or promise is

for the promise.

Here it is proved that the defendant requested his stepmother
assets, but that she stated

to deliver him his share of his father’s
the debt to the plaintiff

was due, and that defendant

part of the debt,

was to receive part of the assets.

as he

agreed to pay the defendant his share out of the assets,
to pay his share of the debt, and this the defendant
Thereupon

the defendant’s

should pay

if

She

he agreed

agreed to do.

stepmother gave him his share of the
-

assets.

If he

did not agree to sign the note and if he did not do so, the
division would not have been made, or the property (as we under
stand the evidence) would not have been delivered to the defendant.
The making of the note by the defendant

and the execution of
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the division deed and delivery of the property by the defendant’s
stepmother, were contemporaneous

acts.

may have been barred by limit
ation and he might not be able to recover it by suit, still the
administratrix was entitled to pay the same out of the assets of
Although the plaintiff’s claim

the deceased

received by her and to have credit

in her account

as

administratrix.

for such payment

Instead of doing this, an agree
that she would

ment was made between her and the defendant

hand over to the defendant his share of the assets without deduct

ing that debt, if he would give the note sued on for his share of
such debt.
She was bound in law, no doubt, to do the act of hand
ing over to defendant his share of the assets left after deducting
But she was not bound to hand over
the full debts of his father.
the assets without deducting
out deduction

This handing

over with

is the act which she did at the defendant’s request,

and this act was consideration
promissory

such debt.

within the Contract Act, 1872, for the

note sued on which she required to be given to provide

for that debt.
The
dant

absence

of consideration between the plaintiff and the defen

is not material

received consideration
argument that

under the

circumstances,

from the administratrix.

as

It

the defendant
was stated

in

plaintiff was not present when the note was made,

and that the note was given to the administratrix to be, and that

it

was handed by her to the plaintiff on account of the sum of

Rs. 700.

VOL.
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if

Even

355

the defendant had not received such consideration

the administratrix or from the plaintiff, yet

if

the promissory

from

Saxon].

note

Axaxma

was made payable to the plaintiff at the request of the adminis

tratrix for her accommodation,

and

if it

shun.

was delivered to her to

if it was handed over by her to the plaintiff in discharge
of part of his debt, the want of consideration to the defendant

be, and

would be immaterial,

and the defendant could

not plead

nudum

pactum in this action, as the plaintiff and defendant would not then
be the immediate parties.
Munroe v. Bordierﬂ).
_
the petition should be dismissed with costs.
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We think

CIVIL.

APPELLATE
Before

Mr. Justice

Kindcrslcj/

SUBRAMANYA CHETTI

AND

and

Mr.

J

ustice Muttusdmi

mornna (Pnsm'rrrrs),

Ayyar.

Arrnnnms,

and

APPASAMI NAYAK

(DEFENDANT),

Rnsrosnnrrr.‘

Civil Procedure C'ode, Sections 503, 588 (24)—qumal

An order refusing
Proadureis

to appoint a receiver

under Section

to appoint Receiver.
603 of the Code of Civil

not appealable.

THE

facts of this case, so far as they are necessary for the purpose
of this report, appear from the judgment of the Court (Kindersley

and Muttued-mi Ayg/ar,

Mr.

JJ.).

Johnsfene for appellants.

The Advocate-General (Hon. P. O’Sulh'van) and Mr. Powell for
respondent.

JUDGMENT.—A
become indebted

zamindar
to certain

named

Appaseimi

Ndyak

having

Chettis, is alleged to have executed a

bond in their favor on the 16th of May 1882, promising to pay
and, on failure of any one

the amount of the debt by instalments,
80.B., 862.
C.M.A. 66 of

(1)

'

1883 against

the order of C. Purushottamayyar, Acting Subordi
April 1883.

nate Judge of Madura (West), dated 6th

1883.
18, 23.

April

Suaammn instalment,
APPA'Z‘XL

[VOL. VI.
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to pay the whole amount with interest, and hypothe

eating the income which he might derive from

certain villages,

after deducting the peshkash and other charges.

The Chettis

then brought Suit 16 of 1883 against

the zamin

dAr, who had made a default, to enforce the payment of the debt
upon the security of the income hypothecated,
appointment
was

of

a receiver

opposed on behalf

before

villages,

The application
and the Subordinate

of the zamindar,

Judge, conceiving that the appointment of
sary, that the zamindar

and asked for the

judgment.

was entitled

a receiver was unneces

to collect the revenue of the

and that the income of the villages did not

form the

subject of the suit within the meaning of the Code of Civil Proce
d/ure, Section 503, refused to appoint

a receiver.
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The plaintiffs have now appealed against that order; and the
main question for our determination is whether an appeal will lie
against an order of a Court refusing to exercise the power of ap

pointing

If

a receiver.

Judge had complied with the application,
and. had proceeded to appoint a receiver under Section 503 of the
_ Code of Civil Procedure, then the order made under that section
would have been subject to appeal by the express terms of Section
the Subordinate

588 (24), but we do not ﬁnd that there

is any right

of appeal

against a mere refusal to make an order under that section.
it were necessary to decide the point, we should hesitate to

If

say that the income of the villages was

“ the

subject

of the suit

”

within the meaning of the 503rd section of the Code. The sub
ject of the suit is the debt, which is claimed, and the sale of the
hypothecated income is merely a mode of obtaining payment.

At

present

it

has not been shown

that the zamindér

has ex

ceeded his rights in the collection of the revenue of the villages.
'

We

dismiss this appeal with costs.

'

von. VI. 1

MADRAS seams.

as?

APPELLATE CIVIL.
Beg/“ore

Sir

Charles

A.

Turner,

KL, Chief Justice,

and

Mr.

Justice

Mutlusrimt' Ayyar.

MUTTALAGIRI NAYAK, Panama,

1883.
26.

April

and

MUTTAYYAR

AND omens,

RESPONDENTS.‘

Civil Procedure Code, Section 285, Section 295.
Where property attached
becomes,

in execution

subject to an attachment

of a decree of a Munsif's

issued

Court is, or

from a Subordinate Judge’s Court, the
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holder of the decree in the Mﬁnsif’s Court in order to share rateably in the assets
under Section 295 of the Code of Civil Procedure, must apply to the District Conrt to
transfer his application to the Subordinate udges' Court.

J

Gopeenath Avharje v. Aclwlza Bibee (1) and Jettni Ma'dhavji v. Na'jerdlli Abhra'mji (2)

approved.

IN Suit N0.

10

of 1881 on the ﬁle of the Subordinate

Court at

Tinnevelly the judgment-debtor’s immovable property was attached
on the 22nd of

July

1881 and sold on the 30th August 1881 and

the sale-proceeds, Rs. 11,455, were paid into Court.

In Suit

12 of 1881 on the ﬁle of the same

Court the same

judgment-debtor’s movable property was attached from the 20th
November to the 12th December 1881 and sold from the 14th

January

to the 4th February

1882 and

the

sale-proceeds,

Rs.

3,393-8-6, were paid into Court.
The judgment-creditors in Suits l4, 15, 16 of '1881 against the
same judgment-debtor on the ﬁle of the same Court applied for
execution of their decrees on the 29th August, 28th June, and 22nd

July

1881, respectively,

and claimed a rateable distribution of the

assets.

Six

holders

of decrees on the Small Cause side of the Subordi

nate Judge’s Court against the same judgment-debtor also applied

for rateable distribution of the sale-proceeds of both the immov
able and movable properties.

None of these decree-holders had applied to the Regular Side of
the Court for the execution of their decrees with a certiﬁcate under
-

can,

136 of 1882.

(1)

I.L.R.,

7 Cal., 553.

(2)

I.L.R.,

4 Bom., 412.

[VOL. VI.
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Mcnnaom Clause d of Section 223 and Section 224 of the Cicil Procedure
Mmi'm, Codc,1877, or under Section 20 of A01; XI of 1865, but ﬁve of
them had attached the movable property

of the judgment-debtor

before the sale in execution of their decrees.

Munsif’s Court against
rateable distribution of

Seven holders of decrees in the District
the same judgment-debtor applied for a

the proceeds of both the sales, having attached the immovable
property in execution of their decrees before the sales, but these
decrees had

not been sent to the Subordinate

223 and Section 224 of the

under Clause d of Section

Civil

Court for execution
Code

of

Procedure with certiﬁcates.

The Subordinate

Judge held that the holders of the decrees in

the Mfrnsif’s Court were not entitled to share in the proceeds of
the immovable

did not come under the terms of

as they

property

Generated for alum (Columbia University) on 2015-08-10 07:55 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Section 295 of the Code.

As

to the holders of the Small Cause Court decrees the Subordi

nate Judge held that the Small Cause Side and the Regular Side of
the Court were different Courts (Himalaya Bank v. Hurst),(1) and,
were not entitled to share

these decree-holders

therefore,

proceeds of the immovable property

in

the

but that those of them who

;

were entitled to share in the

had attached the movable property

proceeds thereof, and ordered a rateable

distribution accordingly.

The holder of a decree in the Munsif’s Court for Rs. 2,493-9-10
applied

thereupon

Court to

in

set aside

under

this order

the proceeds of the

622 of the Code to the

Section
so

far

as

it denied him

High

a right to share

property realised by sale

udgment-debtor’s

in execution of the decrees in Suits Nos.

of 1881 on the

10 and 12

ﬁle of the Subordinate Court on the ground (inter alia), that the
of
necessity of ﬁling a certiﬁcate under Section 223 of Act

X

1877 was in this case dispensed with by the provisions of Sections
'
285 and 295 of that Act.

Subbartig/alu Reddz'ya'r for petitioner.

Mr.

Shep/turd for respondents.

The udgment of the Court (Turner, C.J., and Mutt-usdmi Ayyar,

J.)

was delivered by

TURNER,

C.J.—We

-

agree

Judges of the Calcutta and

(1)

with the rulings
Bombay

I.L.R.,

a

an,

High
no.

of

Courts

the learned

in

Gopeenath

von

MADRAS seams.

V1.1

Acharje v.

Achc/z-a Bibee,,(1) Jetha' Mddha'qji v.

359

Naijcrdlli Abhrdmji(2)

Mum-ransom:

that, when a person
v. Chandraskankar(3)
desires to share in the assets realized by a sale in execution, he must
and

Krishnashankar

Mvntwm_

apply to the Court in which those assets are held for execution of
his decree. When it is found that property attached by a Mfmsif’s
Court is already, or thereafter becomes, subject to an attachment
issued from a superior Court, the decree-holder must apply to the
District Court to transfer his application to the higher Court if
he desires to secure the application

of the attached property and

its proceeds to the satisfaction of his decree.
We afﬁrm the order of the Court below, and dismiss this appli
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cation, but without costs.

APPELLATE CIVIL.
Before

Sir

Charles

A.

Turner,

Kt., Chief Justice,

and

Mr. Justice

Mlttusdmi Ayyar.

SENBA DISAI VENRA JAGATH VI'RARAMA
VIJAYA SE’THURAYAR (Sworn) Daraxnsxr),

DHIKKU
APPELLANT,

and

.

ANNASAMI AYYAR

(PLAINTIFF),

Dmea—Ecccutilm—Limitation—Civil

Procedure

RESPONDENT?
Code, Section 230.

The terms of Section 230 of the Code of Civil Procedure, which provide that no
subsequent application to execute the same decree shall be granted after the expiry
of twelve years from the date of the decree, do not render invalid an order passed
after twelve years from the date of a decree, granting an application for execution
made before the twelve years’ term had expired.

Tms

was an appeal against an order of the District Court of Tinne

celly granting an application

made by the decree-holder in suit 59

of 1869 for execution of the decree on the ground, inter alia, that
the order was in contravention of the provisions of Section 230 of
the Code of Civil Procedure.
The facts are set out in the judgment of the Court (Turner,

and Muttusdmi Ayg/ar,
(1)

].L.R.,

7 0411,5613.

J

(2)

I.L.R..

(3) I.L.R., s Bom., 198.
G. Hughesdon, District Judge of

4 Bom., 412.

° GALA. 81 of 1882 against the order
Tinnevelly, dated 31st March 1882.

of

J.

C.J.,

50

1883.
26.

April

THE INDIAN LAW REPORTS.

360

Vinsalu‘

Gopaldclm'ryar for appellant.

1).

Anselm.

[VOL. VI.

‘

Bluis/zyam Ayyangdr for respondents.

The judgment of the Court was delivered by
OJ. :—The decree was passed on

TURNER,

From time to time it was in part executed.
1881 an application

On the 23rd

March 1870.

was made by the decree-holder for the sale of

the properties hypothecated
paid.

1st

On the 25th March

July

to satisfy the balance remaining un

1881 an order was made for sale.

On the

3rd September 1881 the decree-holder

applied for a postponement
of the sale up to August 1882, informing the Court that arrange
ments had been made between him and the judgment-debtors for

But, before an order
it was withdrawn on the 7th Sep
tember, and on the 18th September fresh proclamation of sale was
the satisfaction of the decree and other debts.
was

passed on -this petition,
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issued.

On the 19th September the present appellant (second defendant)
petitioned the Court to postpone the sale to the 20th January 1882.
The decree-holder consented, and the sale was stayed. Mention
appears to have been made in Court of an agreement into which
the parties had entered, and this agreement was brought before the

Judge on the 30th September and returned on the 3rd February
1882. The decree-holder applied for a sale in pursuance of the
agreement and for the attachment of moneys not theretofore
attached, but which were assigned by the agreement.

The appel

lant objected that the decree-holder could not enforce the agree
ment in execution, and the Judge on the 3lst March 1882 admit
ted this objection
independently

It

and ordered that the decree should

of the agreement.

is argued that,

expired,

be executed

as twelve years from the date of the decree had

and an application

under

Section

230 of the Code had

been granted, the Court had no power to issue the order of sale in

“ no
subsequent application to execute the same
” the
granted after the expiry of twelve years from

view of the terms

shall

decree

be

It is no doubt true that the position
therein mentioned.
“ shall be granted” lends support to the argument
of the words

periods

that delay on the part of the Court which may
avoidable may deprive a decree-holder

or may not be

0f the beneﬁt of his decree

without any fault on his part.
It appears to us, however, that _the terms of the law admit of an
in

rotation which'pbviates

the necessity of our regarding them
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as imposing a novel and unreasonable prohibition.

that

if

It

is probable

Vislms‘ui
v.

the draftsman had not so arranged the clause that two para

AXNAS‘XL

graphs (one of them somewhat lengthy) are necessary to deﬁne
the periods from which limitation was to run, the word “ shall be
granted

”

would have been found in another place.

There can be

tion made after twelve years.
We hold then, that inasmuch

as the application

twelve years from the date prescribed

was made within

from which

as the period

limitation runs, the order is valid.
The appeal fails and is dismissed with

costs.

APPELLATE CIVIL.
Before

1111'.

Justice Innes and Mr.

SUBRAMANYA

AYYAR

J

astich Muttusaimi

(Pmmrrrrs),

AND ornnas

Ayyar.

Arrsnmrs,

and
THE

SECRETARY or STATE roa INDIA,

(Snconn DEFENDANT),

Rnsrormr-m’r."ll
Resumption

of Charitable

Imz'm—Juriadiclion—chulation

VII of

1817—Act

XX of

1863.

A

suit by the grantees to contest the right of the Government to resume an inam

granted for the support of a Chattram and for feeding brahmans

is cognizable

by

the Civil Courts.

facts of this case, so far as they are necessary for the purpose

of this report, appear from the judgment of the Court
Muttuadmi Ayyar,

JJ

'

(In-nos

and

S.A. 148 of 1882, against the decree of
Tinnevelly, reversing the decree of P. Tirumal
'l‘innevelly, dated 8rd December 1881.

J.

C. Hughesdon, District Judge of
Ran, Acting Subordinate Judge

of

Tm;

.).
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little doubt the limitation was intended to apply to the application
and not to the order passed thereon, and that the words prescribing
the limitation are to be referred to the words “ application to exe
”
cute the decree
and not to the word “ granted.”
. The same construction must be“ adopted in the subsequent part
of the section where it is enacted that “ nothing in the section
shall prevent the Court from granting an application for execution
of a decree after the expiration of the said term,” and “ application
”
for execution after
must be held to mean application for execu

Hon. Rdmd Rdu for appellants.
The Government Pleader (Mr. Skephard for respondent).
JUDGMENT :—-The appellants are inﬁmdars in the palaiyapét

SUBBAXANYA
v.
THE Sscnn

mar or

SrA-rs Pen

INDIA.
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village of Urkdd in the taluk of Ambasamu'dram in the district
of Tinncaelly.
Their ancestors had held 9-72 acres of wet land as
inam from before 1800, for the purpose of maintaining a “ Dwe
”
dasi Katlai Chattram
and feeding four bréhmans on every
DWAdasi or the 12th day of every lunar fortnight.

They since
third share is now held by one Yegmz
Subba Ayyar, the remaining two-thirds being held by the appel
lants.
It was asserted by the zamindar of Urkdd that the inam
divided the mm, and

a

in 1850 that they were to pay the
zamindér every year seven kéttais of paddy for each kéttai of
land for the maintenance of the charity.
In 1864, the tenure
dérs entered into an agreement
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on which this inam was held was investigated

by the Imim Com

D

was

issued by that ofﬁcer on behalf of the Governor in Council.

It

missioner, and, on the 18th August

1864, the title-deed

for the time being
Chattram in the palaiyapat village, and ac

to have been issued to the manager

purported

of DwadasiKatlai

Dharmadayam or Choultry Inam held
for the support of the above Chattram’s Katlai, and then stated as
follows :—-“ This mm is conﬁrmed to you and your successors
knowledged

his title to

a.

tax-free, to be held without interference

so long as the conditions
of the grant are duly fulﬁlled.” In the Iném Register
on
which the title-deed was issued, the mm is entered as tax-free

and permanent, and

as held

VIII

for the support of the Dwadasi Katlai

It referred also to
Chattram
the accounts of Faslis 1210 and 1254 in which the mm was
entered as Dwédasi Katlai inam, and further described the Urkaid
at Urlcrid which was then kept up.

Dwédasi Katlai Chattram

as then being

duals, Subbayyan and Rémdsubbayyan.

it

was stated that, as few brahmans

in the charge of two indivi
In the column of remarks,

were available

on the Dwa

dasi day, the late zamindar directed the distribution of victuals to

four bréhmans

every day which is now maintained.

Some time

before 1828, the zamindéri of Urka'd came under the management
of the Court of Wards, and, in 1873, the then Collector of the

.district resumed the inam on behalf of the zamindar, on the
ground that it had been granted by one of the former zamindérs
of Urlaid, and that the inamdérs had failed to pay the zamindar

von.

vi]
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seven kottais of paddy every year for the up-keep of the choultry
according to the agreement of 1850.

This

Susanna
0.

led to Suit 14 of 1874 Tan Sam
nar or
which ultimately resulted in the cancellation of the Collector’s order
Sun ros
INDIA
as ultrd wires, and the decision is conclusive on the question of the

title

zamindar’s

as founded

either

_

upon the alleged agreement of

1850 or upon the grant having originally been made by one of his

The Collector then suggested to the Board of Revenue

ancestors.

that the inﬁm might be resumed by Government under Regulation
VII of 1817 on the ground that the conditions of the grant had
not been fulﬁlled.

Thereupon,

the Board directed an inquiry as to

the conditions of the grant and as to whether the inamdars complied

with those conditions.

The Collector

reported that the conditions

of the original grant could not be ascertained, and, on the 29th
1879, the Board of Revenue suggested to Government that

June

right might be resumed in the case of those inamdérs
of the grant, and that it might
On the 2nd September
be re-granted in favor of the zamindar.
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the inﬁrm

who failed to fulﬁl the conditions

sanctioned this recommendation

1879,

Government

order

in accordance with it.

The appellants

to cancel this order of Government

and passed an

brought this suit
The Sub
to law.

as contrary
ordinate Judge decreed the claim, and observed that the Board of

had no right to interfere

under

a grant for the support of Dwadasi

Katlai

Revenue

Act

XX

of 1863, that

was a grant made for a

purely religious purpose, and that the title-deed issued by the
Inam Commissioner was legalized by 32 and 33 Vic. Cap. 29. On
Judge held that the inam in the
present case was a private endowment of a secular nature, and that
the Civil Courts had no power to entertain the suit, and, upon this
appeal, however,

the District

ground, he dismissed the suit without investigating the other issues
recorded

for decision.

that the courts had

On second appeal, it is argued, inter alz'a,
urisdiction to entertain the suit, and that the

District Judge was in error in declining to enter on the merits.
It appears to us that the nature of the claim and the principles
on which

it

ought to be decided have been misapprehended.

The title-deed

ﬁnal as to
is
the conditions subject to which the appellants are entitled to claim
the

continuance

issued by the Inam Commissioner

of the iném right.

By Regulation

XXXI

of

1802, power was reserved to Government of inquiring into the titles
of persons holding lands free of tax under grants other than Bed
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Susuusmrs shayi or royal, and by Section 3 of that Regulation
~T,“ gun“,

nnv
Srns

or

FOB

Isms.

[VOL. VI.
it

was provided

that where doubts may rise with respect either to the competency

of

a

public ofﬁcer to issue grants for exempted lands, or with regard

to the authority of the public ofﬁcer to resume and assess exempted
lands, in cases to be tried under this Regulation, the same shall be
determined by the decision of the Governor in Council only, and
the said decision produced in the courts of judicature shall regulate

This power was not taken away
of 1817 or Act XX of 1863.

the judgment of such courts.
either by Regulation

It

VII

was delegated to the Inam

Commissioner

who, after inquiry,

issued title-deeds on behalf of the Governor in Council prescribing
the conditions subject to which the inam right was to be continued.

The question, therefore, of whether the inam right ought to be
continued or not, depends for its decision not on the character of
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the endowment as religious or secular, or as public or private, but
on the fulﬁlment or non-fulﬁlment of the conditions on which the

Crown agreed to forego its right to the assessment payable on the
It would be unreasonable to contend that because Govern
land.
ment agreed to forego its claim to revenue due upon an iném held

for the beneﬁt of a temple

it

so

as the temple

long

to claim

is not competent to Government

was maintained,

the assessment back

even after the temple ceases to exist or to be maintained.
be

equally untenable to

assert

It

would

that, because the grant was made for

a secular purpose or for the beneﬁt of a few persons, the Crown is

by the terms of its own grant.

not bound

The real question for

decision on the merits is whether, under the conditions of the grant
as deﬁned

in the title-deed

issued by the Iném Commissioner,

the

iném right was properly resumed.
Having regard to the nature
of the inﬁrm in litigation, it is not of the description of inﬁms
mentioned either in Regulation IV or VI of 1831, and it'seems to
us that the

Civil

decide whether

inam title-deed.
issues

Courts

are competent

the resumption

to entertain

is contrary

the suit and

to the terms

of the

We shall, therefore remit, for trial the following

:—'

What

are the conditions

to be continued

according

subject
to the

to which the inﬁm right

brim Title-deed

is

and the Inam

Register?
Whether the appellants have failed to comply with those condi
tions ?
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The District Judge will try the foregoing issues upon the evi- Scamuuuvs
dence already recorded, and upon such further evidence as the
Tm, gum
TA" °P
parties may adduce, and return his ﬁnding thereon, together with
the evidence, to this court, within six weeks from the date of receiv-

Slim“

ing this order, when ten days will be allowed for ﬁling objections.

'

APPELLATE CIVIL.

Bifore Mr. Justice lanes and Mr. Justice Kindcrsley.

PATTAKARA ANNAMALAI GOUNDAN(Psr1rroNaR), Amman,
and

RANGASAMI

CHETTI

AND ornaas

(Rssrosnmv'rs) Rmronnnnrs.‘
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Decree—Exccution—Limitation—Fraud—C'ivil

A judgment-debtor
evades

payment

who,

Procedure

Code, Section 230.

though able to pay his judgment-debt,

for more than twelve years by eluding service

dishonestly

of warrants and

making applications to the Court (which had the effect for the time of staying exe
is guilty of fraud within the meaning of Section 230 of the Code of Civil

cution),

Procedure.

IN Suit No.

687 of 1854 on the ﬁle of the Namagiripetta

Mﬁnsif the

plaintiff obtained a decree on the 18th September 1862, and on the
20th February 1866 obtained an award of mesne proﬁts.
On
appeal the District Court conﬁrmed the award on the 20th August

After failing repeatedly to obtain execution of his decree,
the plaintiff applied on_the 2nd of August 1880 for a warrant for
1866.

arrest of the defendant.

The warrant was returned

with an

en

dorsement to the effect that the defendant had been arrested on pro
cess

of the District Court.

The defendant paid the amount of the

decree and then applied to the Court to order the plaintiff to refund

it

on the ground,

inter alia, that the plaintiff’s application for exe

cution was barred by Section 230 of the

Civil Procedure

Code, 1877.

The Munsif held that the application was not barred, as the con
duct of the defendant in evading ﬁfteen applications for execution
between 1868 and 1880 amounted, if not to fraud, to “ something
worse than fraud.”

'

.

C.M.S.Al No. 756 of 1881 against the order of F. H. Wilkinson, Acting Dis
trict Judge of Salem, conﬁrming the order of P. Dorasemi Ayyar, District Mﬁnsif
of Salem, dated 11th July 1881.

1883.

January 19.
April 10. _
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His judg

Armin“!

The District Judge on appeal conﬁrmed this decision.
Ran easixi. ment was as follows :—
“ Now what are the facts of the case ? In 1866
(I.

a decree

is

passed on appeal against the defendant by which he was held liable

for the sum of Rs. 1,641-2-8.

Notwithstanding that the decree

holder has shown the utmost diligence in executing his decree, the

judgment-debtor has in one way or other successfully evaded the
Warrants were issued for his arrest in
payment of a single anna.
1869, 1872, 1873, and 1876, but on each occasion the judgment
debtor succeeded in evading capture by taking refuge in the South
some remote part of the Colrayan Hills on
The appellant has thrown every difﬁculty he can
That .he had the means to
in the way of the judgment-creditor.
pay is evident from the fact that as soon as he found himself in

Arcot District or in
which he resides.
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jail

“

he at once paid up the amount due.

I

cannot but hold that the
Taking all this into consideration
did,
fraud,
both
force
and
the execution of the
by
prevent
appellant
decree, and there was, therefore, nothing to prevent the Court from

granting the application for execution after the expiration of twelve
years from the date of the decree.”
The defendant appealed to the High Court on the grounds—
(1) that the application was barred by Section 230 of the
Code of Civil Procedure ; and
(2) that there was no evidence of force or fraud.

Ayyangdr for appellant.
Rdmdsdmi Mudalyar for respondents.

Bka'shg/am

The judgment of the Court

(Imics

and Kimlersley,

J J .)

was

delivered by
INNES,
prevent

J. :—There

I

was no force used (as far as
can discover) to
execution of the decree.
But if there was fraud on the

part of the debtor which prevented the judgment-creditor from
realizing his debt, he can recover, although more than twelve years
have elapsed from the date of the decree.

There can

from the statement of facts by the
Judge that he has rightly found that the creditor used due dili
It is only the peculiar provision
gence to get his decree executed.
be no question

of Section 230 of the Civil Procedure Code which holds out a temp
tation to dishonest debtors to stave off execution by every possible
means for twelve years that could raise a doubt as to whether the

VOL. VI.]

MADRAS SERIES.

367

He has satisﬁed the
right to recover is still subsisting.
ordinary provisions of the Limitation Act by the several applica
tions he has put in for execution within the prescribed period of
creditor’s

But

each other.
on several

the debt0r, by eluding the service of the warrant

occasions, and by making applications

which had the

effect for the time of staying execution, has managed to delay

it for

more than twelve years, and, though on arrest he paid the money, he

for refund of it on the ground that the Court was pre
cluded by Section 230 from issuing the warrant.
think to give
full effect to the penultimate paragraph of Section 230, it is neces
” in a wider sense than that in
sary to interpret the wor “ frau
which it is generally used in English law.
applies

In

I

the Digest

it is

deﬁned by Labeo,

machinatio ad circumvem'endum,
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bita,

IV,

3, 1.

I think

fullendum,

Omm's

calliditas, fallaoz'a,

decipz'enclum alterum adia

the contrivance with which the debtor

has eluded the creditor until twelve years has elapsed since the
”
execution should be held to be “fraud within the meaning of the

I would dismiss

this second appeal with costs.
KINDERSLEY, .—I agree that this second appeal ought to be
The appellant has by many stratagems, by keeping out
dismissed.
of the way when warrants were issued for his apprehension, and by
section, and

J

raising false objections in bad faith, dishonestly evaded payment
for more than twelve years of the money which was justly due to
He now wishes to take advantage of the delay
the decree-holder.
which he has dishonestly

and fraudulently caused.

The District

has rightly refused to permit him to do so.

Judge
This Civil

Miscellaneous

Second Appeal must be dismissed with

costs.

51

Axxﬂmu
1‘

Rmesss‘xl.
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APPELLATE

[VOL. VI.

CIVIL.

Justice Innes and Mr. Justice Mittusdmz' Ayyar.

Before

BURLA RANGA REDDI,

F1381
ebruary
1, 1a

PETITIONER,

and

KALAPALLI SI’THAYA,

RESPONDENT.‘

Civil Procedure Code, Sections 523, oil—Cantract Act, Section 28, Exceptiom

l,

2.

In an agreement to submit to arbitration, which was ﬁled in Court under the pro
visions of Section 523 of the Code of Civil Procedure, it was stipulated that the decision
of the arbitrator should be accepted as ﬁnal, and that no appeal therefrom should be
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made by either party :

Held that this stipulation did not prevent the Court from setting aside the award
on the part of the arbitrator.

on the ground of misconduct

in the District Court of Nellorc, the plaintiff
applied under Sections 520 and 521 of the Code of CicilvProcedure
to set aside an award made by an arbitrator on the ground of mis

IN Suit No.

5 of 1880

conduct on the part of the arbitrator.

The Court set aside the

award on this ground, and the defendant applied to the High Court
under Section 622 to set aside this order on the grounds——
(1) that the interference and order of the District
contrary to the karérnama;

Judge

was

(2) that the defendant had no opportunity of being heard;
(3) that the ground taken by the Judge was not taken by the

plaintiff

;

(4) that the ground taken by the Judge was insufﬁcient
law to set aside the award.

in

The High Court declined to interfere.
The defendant applied for aReview of judgment on the grounds—
(1) that the provision in the kararnama, that the decision
of the arbitrator shall be accepted as a ﬁnal decree,
prohibited all interference by the Lower Court;
(2) that eﬁect had not been given to the clause in the karér
mima that no appeal or objection shall be preferred by
any of the parties before any authority on any ground.
6' ('ivil Miscellaneous Petition No. 5 of 1882.

1

jar,

l
‘
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The Advocate-General (Hon.
cha'rym' for petitioner.

Hon.

P.

O’ Sullivan)

Rdmd Ra'u for respondent.

The Court (Innes and

.Ztluttuseimi Ayg/ar,

lowing judgments :—
Imsss,
.—-The parties

J

369

JJ

Tirumirand

and

.) delivered

the fol

agreed to accept the decision of the

without any appeal whatever., On the ground that in
disposing of Civil Miscellaneous Petition No. 50 of 1881 we ever
looked this portion of the agreement and the objection to the
it,

arbitrators

a

The date of the karar was 30th March 1880.

It

was thereupon

scribed with reference to

a

suit.

suit was then

suit

Code to be numbered

and regis

subject to the provisions

so ﬁled (Section

524) so
a

it

might be consistent with the agreement ﬁled, and.
agreement in this case excluded all interference of

far

pre

as they

said that the

Court of

us

But, supposing the arbitra
decision not warranted by the matters referred, or

tor arrived at

a

tice after the reference to arbitration.

it

material matter which had been referred,
would be
The
too much to say that the party aggrieved had no remedy.

left out

some

it

is

very ﬁling of the agreement in Court for the purpose of reference
a submission to the procedure in accordance with which
ﬁled,

is

and promotes the jurisdiction of the Court under the arbitration
The words “ so far as they may be consistent with the
chapter.
”
appear to refer to the provisions of the agreement
agreement ﬁled
as

to the number of arbitrators or other matters for which the

agreement may lawfully provide.

It appears

to me that an agree

all applications to the Court to examine and,
necessary, set aside or alter the award would be contrary to the
object with which the agreement would be ﬁled—the object of

if

ment to exclude

giving the Court control over the proceedings taken by the arbi
trator, and the provision in Section 524 that “ the foregoing provi
sions of this chapter, so far as they are consistent with the agree
a

been intended to recognize such an agreement.

cannot have

think

is

of reference made by the Court under Section 523

under an order
”

it

ment so ﬁled, shall be applicable to all proceedings

I
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a

Section 523 of the Civil Procedure
tered as

No

the petition was put into Court under

J

pending.

July

is

On the 20th

now sought

is

Review
jurisdiction of the Judge founded upon
of our order passed on 11th November 1881.

with

in the mischief of Section 28 of the Contract Act, and in this view

RANGA
U.
SI'THAYA.

',

wr -‘
I
_

RAXGA

s,.,,”,'ml

I am borne

1
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.
.v-"IW>
ahl‘uE‘“ -

out by expressions in the judgment of Garth,

C.J., in

Oil Company (Limited) v. Koegler.(1)
When once a matter has been referred to arbitration through a

The Coringc

Court, the arbitration is not complete until the Court has exercised
the control over the proceedings of the arbitrator provided by law

I

think that the agreement
in that behalf, and on this ground also
that there shall be no appeal, if it be lawful under Section 28 of the
Contract Act, would still not stand in the way of the Court acting
on the provisions

prescribed

for examining the proceedings of the

arbitrators and passing orders as it did.
would dismiss the petition for Review with

I

Murrusim Aryan,

J .-—I

costs.

also think that the agreement relied

upon in support of this application does not oust the jurisdiction of
the

Section
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It seems to me that the grounds enumerated in
521 of Act X of 1877 suggest the requisites of a valid agree

Civil

Courts.

ment as well as of a valid award.

Although this section applies to

awards passed upon agreements made with reference to a suit pend

ing decision, it is extended by Section 526 to awards passed without
a suit and without the intervention of a Court of Justice.
This
being

so,

I

do not see any difference

in principle between the
The words in Section

awards mentioned in Sections 524 and 525.

524, “ so far as they are consistent with any agreement so ﬁled,”

relate to matters of procedure already provided

for,

and are not,

I

think, intended to dispense with the prerequisites of a valid award.
Neither an agreement not to appeal nor an agreement to postpone
the cause of action until there is an award forbids all resort to a

Court of Justice, and

I am therefore

of opinion that the Exceptions

of the Contract Act do not legalize an agree
at
all
to the validity of the award on the grounds
ment not to object
1 and 2 to Section 28

mentioned in Section 521 of

(1)

Act

I.L.R.,

X

of 1877.

1 0.11., 466.

“
ld-f,,--1?
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APPELLATE CRIMINAL.
Before Mn Justice Karma and

Justice Muttusaim'i Ayyar.

MARAKKAL

1883.
24.

April,

against

KANDAPPA GOUNDAN.it
Criminal Procedure Code, 1872, Section 536—0ﬁ‘er

to maintain.

An offer by a Hindu, having two wives, to maintain his ﬁrst wife by allowing her
to live in his house and by supplying her with grain to be cooked and eaten sepa
rately, coupled with a refusal to live with her as husband and wife, does not come
within the meaning of the proviso to Section 536 of the Code of Criminal Procedure,
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1872.

True case was referred for the orders of the High Court under Sec
tion 438 of the Code of Criminal Procedure, 1882, by the Sessions

Judge of

Salem.

Counsel were not instructed.
The facts are

set out

and Mdtusdmi Ayyar,

MurrusAm AYYAR,

in

JJ'

the judgment of the

High Court

(Kermm

.) which was delivered by—

J.-Ab0ut

ten years

ago

the defendant

married the complainant, and for some time they lived together.
Then the defendant married a second wife,'and the complainant left
him and lived in her father’s house for about six years. In March
1882 she applied to a Magistrate for an order of maintenance, but
withdrew her complaint on the defendant offering to maintain
She since lived in his house and
her in case she lived with him.
she

grain was given her, but she was told to cook her own food separately,
and she was not permitted to eat with the defendant or other inmates
They appear to have quarrelled again, and she has
order of maintenance, complaining of ill-treatment. _
an
for
applied
She has a female child aged seven years, and the defendant is a

of the house.

member of a joint

Hindﬁ family

under the protection

who has seven sons under his control.

family has sufﬁcient

'

It

is

in

evidence that the

means, and, in answer to the present com

Revision Case 118 of 1883 referred by F. 11. Wilkinson,

of Salem.

of his father,

Acting Sessions Judge

THE INDIAN LAW REPORTS.
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plaint, the defendant denied the charge of ill-treatment and offered
to maintain the complainant
in case she returned to live in his
house, adding, however, that he would not live with her as a hus

band lives with his wife, but supply grain for her to cook her own
food in his house and eat it separately.
In these circumstances, the
Deputy Magistrate considered that the complainant was justiﬁed
in refusing to live with him, and directed him to pay her Rs. 4 a
month for her support and that of her child.

The Sessions Judge

questions the validity of this order on the ground that there was no
evidence of

But it

adulter or habitual

seems

cruelty on the part of the husband.

to us that there was no sufﬁcient offer to maintain

within the meaning of the proviso of Section 536 of the Code of
Criminal Procedure, 1872. The wife must, we think, he invited to
live with the husband as husband and wife do, and the offer made
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must be an offer to maintain her as part of his joint family.

On

this ground we decline to interfere.

APPELLATE CRIMINAL.
Before

llIr. Justice Karma

and

Jllr. Justice

Muttuea'mi Ayyar.

THE QUEEN

8.?32-4
A; 1‘1

——-—'

against

KANJAMALAI PADAYAGHH
Criminal Procedure Code, 1882—Sections

215,

“(i—Illegal

commitment.

had been discharged by a Sub-Magistrate and the
Magistrate directed the committal of the accused to the Court of Sessions
under Section 436 of the Code of Criminal Procedure, 1882, without calling upon him
Where an accused person

District

to show cause why he should not be committed:
Held that the order of committal and the commitment

made

thereunder were

illegal.

THIS

case was referred

tion 215 of the
of

Code

for the orders of the High Court under Sec
of Criminal Procedure by the Sessions Judge

Trz'chinopoly.

The facts appear sufﬁciently, for the purpose of this report, from
the judgment of the Court (Kcrnan and Muttusdmi Ayyar,
.)

JJ

Counsel were not instructed.
" Revision Case 161 of 1883 referred by J. F. Snaith, Sessions
nopoly, under Section 215 of the Code of Criminal Premium.

Judge of Trichi
~

VOL. VI.]
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The judgment of the Court was delivered by—

MurrcsAMI AYYAR,

J .-—We

Tux

-

Qom

agree with the Sessions Judge in KAXJQAW.

thinking that the commitment is bad and must be quashed.
The accused was charged with offences punishable under Sections
468 and 471 of the Indian Penal Code, and cognizable

exclusively
The Sub-Magistrate discharged the accused
on the ground that there was very little evidence to show that the
document, which formed the subject of the charge, was false, and

by the Sessions Court.

that there was no evidence to prove that the document was either
made by the accused, or that he had any intent to defraud.
But
on perusal of the preliminary register, the District Magistrate con
sidered that there was a prinui facie case against the accused, and
directed his committal to the Court of Sessions, without calling upon

the accused, however, to show
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The power to order

a

why he should not be committed.
committal is conferred on the District Magis
cause

trate by Section 436, subject to the provision that the accused should
have an opportunity of showing cause to him why the commitment
should not be made, and the order of the District Magistrate and
the commitment

made thereunder must be set aside.

APPELLATE
Before

Mr. Justice Kcrmm

CRIMINAL.

and

J

ustice Media-Mimi

Ayyar.

THE QUEEN

18%
Apnl 24‘

against

BEGARAYI KRISHNA SARANUJ“
Penal Code, Sections 83, 411—Recciving

Dcli incapax—Pronf of

stolen praperty—Discharye
theft—Conviction

of child-thief—

of receiver.

The fact that a child has been tried for theft and discharged under Section 215 of
1872, on the ground of want of understanding within

the Code of Criminal Procedure,
the meaning of Section
a person charged

83 of the Indian Penal Code, is no bar to the

conviction of

under Section 411 of the Indian Penal Code with receiving the

property alleged to have been stolen.

Tms

was a case referred

for the orders of the High Court by the

District Magistrate of Ganjam under Section 438 of the

Code

" Revision Case No. 158 of 1883 referred by H. St. A. Goodrich, District
trate of Ganjam.

of

Magis

Tm;

anm Criminal
U

Knrsmu.

[VOL. VI.
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Penal

1882, on the ground that, no

Procedure,

been committed,

a conviction

under

Section

411

theft having
of the Indian

in law.

Code was bad

Counsel were not instructed
The facts appear from the judgment of the Court (Kcrmm and
Muttuscimi Ayyar, JJ.) which was delivered by—
KERNAN, J.—The ﬁrst witness

for the prosecution, a child of
nine years of age, took a necklace valued at Rs. 2-8-0 from another
The accused received it from the child
boy who was wearing it.
for ﬁve annas, and the Second-class Magistrate found that he (the
accused) knew that it was stolen property, and convicted him
under Section

1111,

Indian Penal

Code.

The ﬁrst witness was, however, discharged under Section 83 of
the Indian Penal Code, and the conviction is referred to us as bad
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in law,

on the ground that, as there was no theft, the property

in

question was not stolen property within the meaning of Section
410.

The child took
pledged or sold

and immediately after either

the ornament

it for

ﬁve annas.

This latter

act of the child seems

to us to show that, although he was over seven years
twelve, yet that he attained

sufﬁcient

and under

maturity of understanding

to judge of the nature and consequences of his conduct
occasion within the meaning of Section

on that

83 of the Indian Penal

Code.

This being

so, there was

clearly a theft,

as the

child intended to

cause wrongful gain to himself by taking the ornament.

We will

therefore not interfere with the conviction.

APPELLATE CRIMINAL.
Before

Sir

KL, Oh-iefJustice,'and Mr. Justice

Olm-les A. Turner,

Muttuszimi

Ayg/axr.

KORAGA

1883.

February 14.!

against

THE QUEEN.*
Alyasanta'na

In

Law—Marriage—tham—Pmal

the absence of very clear evidence

a matter of general

Code, Section 498.

of custom, which, if well founded, must be

notoriety, the cohabitation of a man and a woman under the

‘ Revision

Petition 80 of 1882.

W"?
VOL.

—

'

MA DRAS SERIES.
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Alyasantana system cannot be considered marriage so as to render punishable, under
Section 498 of the Indian Penal Code, a person who
the intents speciﬁed

Tms

was

Procedure,

in that

entices

away the woman with

section.

Konm‘
‘v

T“ QUHN‘

297 of the Code of Criminal

a petition under

Section

1872, praying the

High Court

to revise the proceedings

of the District Magistrate of South Can-am conﬁrming on appeal
the sentence of the Second-class Magistrate of Mmgalore Taluk in
Case 21 of 1882.

The petitioner Koraga was charged with enticing and taking
away a married woman under Section 498 of the Indian Penal
Code, convicted, and sentenced to imprisonment

and ﬁne.

In his defence,

having failed to establish an alibi, Koraga pleaded
that, by the Alyasanténa law, which was the law of both the com
plainant and his so-called wife, the latter had a right to abandon

Generated for alum (Columbia University) on 2015-08-10 07:55 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

her consort and live as

she

code of B/nttdlapdndya,(1)

pleased, under Rule 12 of the
and therefore

Kuttu

or

could not be considered

the wife of any one.
The Second-class Magistrate thereupon took evidence as to the
custom and practice of persons observing the Alyasantana law, and
'

examined two

téna law,

Vakils

of the

High

Court, who observed the Alyasan

as experts.

The following is a summary of the evidence of these witnesses :—
The practice of Malabar differs from that of Canara. It is usual
for the followers of the Alyasantana law to celebrate regular
The marriage ceremonies are customary among all the
man'iages.
Tulu(2) people following the Alyasanténa law. After the marriage,

the man and woman live as husband and wife married under other
Shastras.
husband’s

A

wife thus married

house and returns

sometimes, however,

leaves her

to the house of her mother, and she

may be given in marriage again by her maternal relations to
another man, provided the present of money received from her
husband at the ﬁrst marriage is returned to him before are -marri

At

marriage the same ceremonies are
not performed but the woman lives in her husband’s house under
his control, and the father usually bestows his property on the
Girls are married before and after
children of such a marriage.
age takes place.

a second

there shall be only marriage of girls whojhave not
(1) That, :among the Nayars,
attained puberty, and not marriage by choice of the girl; but, afterwards, the girl
my be allevved to'be kept by persons of the same or superior caste.
Northern Division of Malayalam Country—Wilson.
(2)

52

'
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Kuttu

attaining puberty.

Rule

12 of Bluétdlaprindya’s

not observed by the

Tulu

people who follow the rules of Alyasan

A

tana.

or code is

bachelor cannot marry a widow or a woman

who

has

left her husband.
Upon this evidence, the Magistrate held that,

as the

complain

ant’s wife was proved to have been regularly married, she ought to
have returned to her mother’s house after abandoning

her husband,

instead of eloping with the defendant at night and living with him

for

a

fortnighth

various houses.

Upon appeal, the District Magistrate delivered
judgment :—
“
The appellant

ing

under Section 498 of entic

has been convicted

away the wife a man of the Kottari caste with intent to have

illicit

intercourse with her.

“ The Kottari
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the following

governed

caste,

to which the

by the Alyasanténa law,

appellant

and

it

also

belongs,

is contended

is

for the

that under that law the woman was not a wife within
the meaning of Section 498, and that, even if she were a wife, yet,
appellant

as she was competent to leave one husband and marry another, any
intercourse he might have intended to have with her would not be
illicit.
The facts found are not admitted, but, as the appeal is

based solely on the legal question, it must be taken as proved that
the‘appellant induced the respondent’s wife to leave her husband’s
house stealthily and hid her for several days before she was dis
covered.

“ In

support of the contention that the woman was not a wife, the

counsel for the appellant

quotes the

High Court judgment in

Subbu

Hegadi v. Tonga-,(l) in which the Court remark—‘ The relation is
in truth not marriage, but a state of concubinage into which the
woman enters of her own choice and is at liberty to change when
and as often as she pleases.’

With

necessary to remark that the'question

“ The treatise

called

‘

regard

to this,

.was not an issue

Bhu'tlilapdndya’s

it is merely
in the

case.

law of Alyasantana,’
is admittedlythe best

though obviously not what it professes to be,
existing authOrity on the Alyasantana law prevailing in Canara,

and has again and again been recognised as such by the Courts.
“
The marriage relations of the ordinary Alyasantana castes of
Canara are dealt with in the ﬁrst eight of the sixteen
(1) 4

M.H.C-R.,

196.

Kuttalis

or

VOL.

V1.1

rules,

subject,
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course, to the leading Alyasantana principle,

of

previously stated, of succession in the female line, under which a
wife and her children have no share in the inheritance of the
husband’s

property.

“ The ﬁrst

rule prescribes

“ The third

provides that,

marriage ceremony.
The second prescribes a special ceremony for the marriage of a
widow who has become pregnant before remarriage, and also states
how she shall be dealt with if the man is of a different caste.
to a foreign country,

the _ ordinary

if

leaves his wife and goes

a husband

It,

may marry again after ﬁve years.

she

full

however, does not seem to insist on the

ﬁve years

if

the woman

has actually become pregnant.

“ The fourth
provides that the third rule is not applicable to the
case of a wife who has had three on four children.
In such a
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case, there can be no remarriage

even

if

she has become pregnant.

“ The ﬁfth rule
provides that a husband may divorce an adulter
ous wife, and that the members of a wife’s family may cause her
husband

to divorce her,

Woman, or even

if

liations

been

have

‘divorce’

if

he has forsaken

he has ill-treated her and three or four reconci

Huzﬁr

‘bara

’

I

unsuccessful.

and the causative

as the

her and kept another

Sheristadar

‘barahelisu

‘

render
’

by

‘

In

’

by

cause to divorce,’

examined by this court has deposed that

is a technical word used by the husband

of a divorce.

barahelu

on the occasion

translation by the High

Court
English
’
Interpreter, the word ‘barahelu’ has been rendered by ‘take in
’
‘
one place, and by recall in others, apparently on the assumption
‘

that
ally

‘

barahelu

’

the

was the ordinary Canarese word meaning

tell to come,’

The frequent repetition

liter

of the word, however,

that it has a technical meaning, and the construc
also
tion is
very awkward on any other assumption.
“ The sixth and seventh rules deal with the pregnancy or elope
seems to indicate

a girl before marriage.
“ The eighth rule provides that, if

ment of
husband

a

married woman leaves her

and elopes with a man of the same caste, she may be

Wedded'to him.

“The

counsel for the appellant

pleads that, under this eighth

any intercourse between the appellant and the respondent’s
wife could be perfectly licit, and therefore not within the meaning
rule,

of Section 498.
“ To this view

I cannot

assent.

The wording of the rule clearly

KOMGA

T" an“,

. f
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points to a wedding subsequent to, and distinct from, the elopement,
and affords no sanction to the seduction of another man’s wife, any
more than any other law under which divorce and remarriage are
permissible.

“The Taluk Magistrate examined two witnesses as to the customs
of the Alyasanténa castes, and
examined ﬁve more, three of these

I

being at the request of the appellant’s
the evidence of the
exclusively

Huzﬁr

Sheristadar

counsel, who objected

to

and Court Vakils as relating

to the customs of the more highly

educated

One of the three, Koraga Kottari, a cooly gardener

classes.

by profession,

deposed to a wife being at perfect liberty to go off with a new
husband, whenever she liked, without mentioning it to her old hus

band or to any one else, and alleged that it was frequently done.
The other two were Bunts, fair representatives of the ordinary well
Both stated that there

was no prohibition against a wife leaving her husband and marry

ing another, but one of them, Lakka Re, said that the new marriage
must take place in the presence of the caste people.
The other,
Manjamea Shctti, said the intervention of the caste
necessary, but that the whole proceeding

people was not

was a violation of caste

rules.

“ The whole tenor of the rules above quoted is to prescribe mar
riage relations much the same as those in other civilized communi
is,

ties, but in certain special cases divorce and remarriage are permitted.
no doubt, laxer among the lower than the
The actual practice
classes
of
but both the written treatise and the bulk
society,
higher
of the evidence point to all marriage relations being entered into
The clandestine
publicly with the sanction of the community.
manner in which the appellant carried off the woman clearly indi
cates

a

knowledge

that he was doing what he dared not do openly

and publicly, and he cannot put himself outside the provisions

of

Section 498, by merely showing that, among certain classes, cases of
the kind are common.

“ The appeal
rejected.”
In his petition to the High Court against the decision of the
District Magistrate, Koraga pleaded that, under the Alyasantana
is

law, there was no marriage,

citing Subbu Hegada v. Tonguﬂ) and
that the Huzﬁr Sherista

the Code of Bhdfdlapdndg/a, and alleged

(1)

4
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to-do agricultural classes of the community.

M.H.C.R., we.
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dér, who was examined as a witness by the District Magistrate, had
attempted to introduce

a system of divorce among the followers

-—;

The judgment of the Court (Turner,

J.)

OJ,

and Muttusdmi Awar,

was delivered by

TURNER,

C.J.—We

have considered the evidence recorded in this

case, and are of opinion that it is not sufﬁcient to prove that the
cohabitation of a man and woman under the Alyasantdna law

constitutes

Penal

such a marriage

intended in those sections of the

as is

which provide for the punishment of offences against the
marriage right. That the Alyasantana law did not recognize such
Code

cohabitation

as marriage

appears to be shown by the circumstance
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The
that it founds upon it _no rights of property or inheritance.
of
the
treatise
attributed to thitrilapdndyo has been
authority
seriously impugned.
The customary cohabitation

of the

sexes

under Alyssantana

law appears to us to do no more than create a casual relation,
which the woman may terminate at her pleasure, subject, perhaps,
to certain

conventional

restraints

among

the more

respectable

and the control of relations,

classes, such as a money payment

&o.,

In
which may be prescribed as a check upon capricious conduct.
the absence, however, of very clear evidence of custom, which, if
of general notoriety, we must
adhere to the opinion expressed by this Court in Subbu Hegnda v.

well founded,

must be a matter

Tongu. (1)
We

set aside the conviction

and the

sentence referred

acquit the accused, and direct that the ﬁne,

(1) 4

M.H.C.R.,

196.

if

v.

of Tin Qum.

the Alyasantana custom.
Counsel were not instructed.

Kansas

to us,

levied, be refunded.

I P

'-'
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APPELLATE CIVIL.
Before

Mr. Justice

JONNAGADLA

1883.

Mr. Justice Kenna”.

Innes and

March 16.

SUBBAYA

(PLAINTIFF),

and

THATIPARTHI SENADALA BUTHAYA' AND omns
(DEFENDANTB)!
Civil Procedure Code, Section 463-Lunatic
Act

A guardian

ad [item cannot be appointed

Procedure for a lunatic
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defendant

Tms

XXXV

defendant

ad

defendant—Guardian

litem—

of1858.

under Chapter

to whom Act

XXXV

XXXI

of the Geek of 06961

of 1858 applies, until the

has been adjudged a lunatic under the provisions of the said

was a case stated by the District

Mimsif

Act.

of Proddatdr under

:—

Section 617 of the Code of Civil Procedure, 1882, as follows

“ This is a suit to recover Rs. 31-2-0 from the defendants with

costs.

Plaintiff

defendant

when

sues on a

hﬁndi, drawu in his favour by the ﬁrst
Nilagiri Tkzppammd of

he was of sound mind on

Kosgee, but dishonored

by the latter.

The second defendant

is

ﬁrst defendant’s father, alleged to be undivided with him, and the
third defendant is his minor son represented by his mother and
guardian.

Plaintiff

seeks

to make these two defendants

(second

third) liable for the debt on the ground that the family is
undivided, and that the debt Was contracted by the ﬁrst defendant

and

as managing member in the course of family trade.
defendant

is alleged to

dant, and he is sought

be a

partner in trade with the ﬁrst defen

to be made liable on the ground that the

hﬁndi was drawn by the ﬁrst defendant
partnership

The fourth

in the course of the

business.

The ﬁrst defendant is now alleged to be of unsound mind, and
an application is made by the plaintiff, requesting that the second
his father, might be appointed his guardian ad lilem.
The question is whether the Court has power to appoint a guardian
ad litem for a person of unsound mind. This is certainly a question

defendant,

.

Referred Case 18 of 1882 stated by V. Subramanism
of Proddatﬁr.

sum, District

mum:

VOL. VI.]
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of Procedure, and the only law,

as

far

as

I know,

is the Civil Procedure Code

are to be guided

381

Chapter XXXI.”
The plaintiff was not represented.
Dunln'll for the second defendant.

by which Courts
(Act XIV of 1882),

Susana
BUTZ'A“_

Brildji Rdu for the fom'th defendant.

JJ

The Court (Innes and Kernan,
.) delivered the following
JUDGMENT :—Under Act XXXV of 1858, the Court can be
moved only by a relative

under

or by a person who is a curator

XIX of 1841 to make the inquiry under Act XXXV of 1858.
Possibly, it may be worth the while of the defendants, or some
of them, to move a competent Court for this purpose.

Act

Unless the ﬁrst defendant is thus declared a lunatic, a guardian
cannot, it appears, be appointed under Chapter XXXI of the Civil
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Procedure

Code.

APPELLATE CRIMINAL.
.Before

Sir

Charles

A.

Mr. Justice

Turner,

KL, Chief Justice, and

Muttusdmi

Ayyar.

—_
1883.

April

.

against

‘SRI VIDYA‘SANKARA NARASIMHA BHARATHI
GURUBWAMULU.‘
Penal Code, Sections 500, 503, 508—Ily'm'y—-Pricilcgs—-U1meccssary
a Hindé widow-marriage (legalized

publication.

by Act XV of 1856), S, his

N, having attended
gum, or spiritual superior, published a notice declaring N to be an outcasts, and
forbidding the disciples of S, and the public of the town in which N lived, to
associate

with N until he submitted

to the prescribed

penance

and

obtained

a

of puriﬁcation from S.
8 also sent by post a registered postcard of similar purport to N.
In consequencepf the interdict of S, N was prevented from performing vows
N
damniﬁed.
in the temple, lost the society of his relatives, and was otherwise
S with criminal intimidation, intimidation by attempt to induce a belief
certiﬁcate

charged

that by an act of the offender the person
divine, displeasure, and defamation:

'

intimidated will become an object of

Johnson, Acting Joint Magis
Appeal 244 of 1882 against the order of E. C.
trate 0f Godavari, dated 27th February 1882.

20.

\_l.

Tun Quux
’U.

Smxam.
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Held, that the ﬁrst two charges
the sentence

but that S, by communicating

were unfounded,

by a registered

of excommunication

I

post-card to L, was guilty

of

defamation.

THE

facts and arguments

purpose of this report

C.J.,

and Muttusdmi

in this

case

appear sufﬁciently

for the

from the judgment of the Court (Turner,

Ayyar,

J.).

The Advocate-General (Hon. P. O’Sulliean) for the Crown.
Mr. Spring Branson, Hon. Rdmd Rziu, Brildji Rdu, Bka'slzyam
Ayyangdr, Anandackarlu,

Sundram Sdstryar,

Gzirumu'rti Aygar and

Subba 'Rdu for the respondent.

Mnnqsim Aryan, J.—This
acquittal made by the

in Calendar Case

2

is an appeal

Joint Magistrate

from an order of

of the district of Godd-van'

of 1882 on his ﬁle.

The complainant in this

Atmuri Lakshmi Narasz'mkam, a k6mati by caste, and
the District Munsif of Rajalmmndry, and the respondent is the
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case is one

high priest of the Smarta sect in the Northern Circa-rs, and the
head of one of the six mattams belonging to that sect called Abhi
vana Virupakshi mattam.

in Rajahmumlry

In

1881 there was an earnest discussion

and in other places, as whether

was not really in accordance with

Hindu

widow-marriage

law, and whether,

if

eon

tractcd in opposition to the existing

usage, it should entail loss of
As might be expected, there was a diﬁerence of opinion on
the subject, and the party in favor of such marriage was numeri

caste.

cally small in comparison with the orthodox party which was
The foremost advocate of widow-marriage in
opposed to it.
is
Kandukuri Vz'rasalingam, a brahman by caste.
one
Rajahmzmdry

In March

1881, the respondent

happened

to visit Rajabmzmdry,

and Virasalingam and others convened a meeting in the Maharaja of
Vizianagamm’s school, where the subject of widow-marriage was dis

On this occasion, Vzrasalingam and two others addressed a
petition to the respondent requesting that he would attend the meet

cussed.

ing and sanction widow-marriage, and urging that, in the opinion
of the petitioners, it was permitted by the Hindu Ststras, and its
introduction was conducive to public good. >It does not appear
that the respondent expressed. any opinion on the real issue, and
we must take it upon the evidence that he declined to sanction it.
The second witness for the prosecution,

Vérasah'nga‘m,

deposed that,

when the respondent’s sanction was asked, lie remained silent.
appears also from

It

his evidence that one Krishna Scistri, a pandit,

attended the meeting already mentioned on behalf of the respondent
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if

his sanction

the

Having

a mahazar.

Tara QUEEN
U
SASKARA

regard to the fact that, if the majority were in favor of the mar
riage, there would be no necessity for the respondent’s sanction,
the pandit’s answer must be accepted as amounting to a refusal
of Virasalingam’s

application.

Notwithstanding Sankardclzdryar's

hesitation, the agitation in favor of widow-marriage gained strength,

Sri Rdmulu,

and, on the 11th December 1881, one Gogulapati

a

widow, Kanapart'i Suramma, and, on
Gdru,
the 15th December 1881, one Ravuc/wrla Rdnuickana'raya

brahman, married a bréhmau

a brahman,

married

a braihman

widow,

Venkata Sub

Surampati

Both these marriages were celebrated in the house of
Vz'rasalingam, and, although it was conceded for the prosecution,

bamma.
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that Vcnkata Subbammc’s ﬁrst husband and her present husband
were of the same gotram, it was deposed to by VirasaZi-ngam that
he gave away the bride in his own gétram which is different from

At the hearing, it was mentioned
that of Rdmdchandraya Grim.
that this marriage was at all events open to the objection that it
was contracted within the prohibited

line of descent.

How far

answer which Virasalz'ngmn’s evidence suggests is satisfactory,

the

and

whether it was competent to him to change the widow’s gétram, or
whether

it

is her father’s

or ﬁrst husband’s

gotram

that is to be

in determining Whether the new alliance is a prohibited
connexion, are matters on which it does not seem to be necessary

regarded

For, this was not the ground on which the

to express an opinion.
respondent

pronounced

the complainant

and others to be out of

caste, and, even assuming that he was entitled

in his defence in

a

criminal

case,

Van-kale

was not the only one condemned by him.
material

will

as

to take the objection
Subbammak marriage

Nor

is this objection

appear later on from the ground on which our

judgment rests.

It

appears that, when these two marriages were performed, those

in their favor showed their approval in different ways.

Some only

attended them, some also accepted betel and nut, some dined with
the bridal parties, and others invited and entertained them in their

As

own houses.

to the form in which the complainant

assisted

them, he deposed that he only attended and encouraged them, but

did not

accept

document

A

betel.

Though it is stated by the respondent in

that the complainant

accepted also betel,
53

I

do not

THE INDIAN LAW REPORTS.

San'xma.

attach weight to this discrepancy,
according to social usage, only

as the acceptance

of betel

a

orthodox party was convened, and

meeting of the

petition or mahézar signed by

72 persons was sent to the respondent

in which instructions were

applied for as to the mode in which orthodox

Hindus should con

In

duct themselves towards those who aided the marriages.

by post the post-card

Document

and to the learned

disciples
C/leruoiru

temporal matters.”
marriages,

to the

“ his

well versed in

acknowledges the petition, refers to the two

by the Séstras, and that they are
custom which has as

to an ancient and long-established

It

much authority as the Séstras.
connected with the marriages

directs that those who are not

shall not go for meals or for betel

nut, or on occasions of joy or sorrow, daily or otherwise, to the
houses of the married couples, of the persons who gave the widow

in marriage, of those who dined with them or accepted betel during
the ceremony, or were connected with the marriages in other ways.
further declared that such persons were outcastes, excommuni
and others provisionally, and concluded

cated some permanently,

that

with the direction

a

you shall convene

“ Srimukam reaches
you,
suitable place, acquaint all with

as soon as this

meeting in

a

It

is

these matters, and see carefully that wide publicity

given to the

is

one of the persons pronounced out of
The complainant
or until he submitted to the penance prescribed

same.”

as an atonement, and obtained

from the respondent

a

caste provisionally,

certiﬁcate of

respondent, and

“It

has come

is

The post-card A, which was transmitted to the com
puriﬁcation.
plainant purports to be an order caused to be written to him by the

it

as

follows :—

to our knowledge

that

thou hast encouraged,

brought about, and taken hotel on the occasion of the widow-mar
riages that took place at Kandukuri Virasalingam’s house in Rajah
Thou art, therefore, given to understand that we lay thee
ﬂl‘llﬂd)?/.
under interdict,
prescribed

and order that, until thou undergoest

by the

Sa’istras,

and obtainest

(from

us)

the penance
a
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A

and then states that they are not sanctioned by the

Vedas, that they are forbidden
contrary

to the

and the public of Rajahmundry, to

Sdstri, and other gentlemen

It

Yegvumna

answer

addressed by the respondent to

I

complainant.

is

and transmitted

petitioners,

I‘k.
Ex.

sent the document

I

to this petition, the respondent

will.

token of approval and good

Shortly after the two marriages were celebrated,

is,

QUEEN
't'.

a

Tar
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declaring thee pure, others shall not invite thee for meals, betel Tris Quanx
‘l'.
nut, or on occasions of joy or sorrow; that others shall not go to SANKAM.

thy

house on the said occasions

from entering temples.”
complainant

;

and that thou shalt be prevented

After the publication

of this interdict, the
He

and others were put to serious inconvenience.

from fulﬁlling two vows in the
temples at Rrg'ahmzmdry, that his own brothers and cousins de
clined to stay with or visit him, and that the calendar brahman,

deposed that he was prevented

who used to read to him the calendar or panchangam, ceased to
attend as usual.
The second witness referred to the difﬁculty
experienced by those under an interdict in getting brahmans to
assist in the performance

of annual

obsequies in honor

of their

The fourth witness stated that he was not permitted to
perform his vows in temples on the ground that, if he were per
mitted to do so, a purifying ceremony must be performed to the
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parents.

idols themselves in those temples. The ﬁfth witness stated that,
when he visited Kottapalli and Tiramalapalam, no brahman or
komati would permit him even to cook his own food in their
houses, although they agreed to feed him outside the houses as
he were a sudra.

if

Looking to the aversion with which bigoted

men ordinarily regard those who are outcastes, we may accept the
evidence as to the hardship,
have been, and are likely
the publication of Exhibits

annoyance,

and inconvenience

which

to be, occasioned to the complainant

A

and

by

I.

On the 11th January 1882, the complainant charged the respond
ent with offences punishable under Sections 499 and 500, 503 and
506, and 508 of the Indian Penal Code.

He

contended also that,

as he was a Visishta Advaiti, the respondent was not his spiritual
superior and had as such no authority over him. As to this con
tention, the Joint Magistrate found upon the evidence that the
see no sufﬁcient
respondent was the complainant’s guru, and

I

If the complainant were
to differ from the Magistrate.
in
and
the respondent would
Vaishnavite,
ritual,
both
creed
a
The great San/card
certame have no jurisdiction over him.
reason

eluiryar, the father of the Advaita or non-dualistic philosophy or
creed in Southern India, was the founder

of the mattam

which is

now presided over by the respondent whilst Visishta Advaities
represent the dualistic school of religious philosophy founded by
Raimtinzijdchriryar,

the great

religious teacher of the Vaishnava

THE INDIAN LAW REPORTS.
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Santana.

Sect.

But it

appears from the evidence in this case that there is a

class of k6matis

at Rajahmundry, called Trivarnikulu,

rigid Vaishnavites,

who

are

and who are not amenable to the respondent’s

spiritual jurisdiction;
relations

VI.

[VOL.

but with these, the complainant

and

his

do not eat, intermarry, and have no other connection.

Although in doctrine the complainant is a Visishta Advaiti, he
appears from the evidence to retain the Smarta ritual and to inter—
marry with Smarta komatis, and to conform

In

Smarta usages.

in many respects to

his own evidence, he had to admit that his son

are married to Smarta komatis, that he eats with
that
at
the
annual obsequies he gives one “ patram ” to a
them,
Visishta Advaiti bréhman and two patras to Smarta brzihmans.
He further admitted that “mantras ” are read in his house by a
and daughter
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Smarta brahman

during religious ceremonies, that his family
priest at Masulipatam is a Smarta bréhman, that he does not eat
or intermarry with Trivarnikulu, and that his guru (high priest)
at Pcntapa'd is

a disciple

seventh witness,

it

a Vaishnava by creed,

The fourth,

ﬁfth,

of the respondent.

was the complainant’s
and.

the Siva temple at analummdry.

built
sixth

According to his

grandfather who, though

witnesses for the defence, who

are

relatives, admit that the respondent is their guru,
like
the
though,
complainant’s, their practices are in some respects
those of Vaishnavas.
The whole evidence in the case conveys the
complainant’s

impression that the complainant
Smartas,

both in

doctrine

and

and his ancestors were originally

ritual,

and

acknowledged

respondent and his predecessors as their spiritual superiors;
though they since changed their doctrine

the

that,

as to the unity of soul

and God, and adopted some Vaishnava practices, still they retained
and ate with Smartas only,

their old Smarta ritual, intermarried,

and continued to acknowledge the respondent as their guru.

This

view is further conﬁrmed by the fact that the guru at Pentapdd,
whom the complainant

to be his spiritual superior,

acknowledges

We

must therefore

is a disciple of the respondent.
the evidence, for the purposes of this

case,

take

it

upon

that the respondent is

spiritual superior or guru.
question for decision is whether,

the complainant’s

The

next

upon

the

facts

mentioned above, the respondent ought to have been convicted either

of criminal intimidation, or of criminal threat to render the com
plainant an object of divine displeasure, or of defamation.
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our judgment,

I

387

must premise that we are not at Tux

liberty to discuss here whether or not widow-marriage is not to be
desired in the interests of morality or of women in India.

Nor

is

it for

us to go behind the usage and to inquire into the historical
origin of the alleged prohibition. It may be that there are texts
which, when reasonably interpreted, show that in ancient times
women, and there were women who mar

there were twice-married

ried after they attained their maturity.

But we cannot overlook

the usage, and inquire, for the purpose of this appeal, whether the
people ought

as their guide some

not to have adopted

of those texts, in preference

texts or some particular interpretations

which have rightly or wrongly

to the texts and interpretations

come to be received by them as law.

ral

custom which was relied

of

appears

that there was no evi

It

on by the Magistrate.

to me that the question was not one of particular custom

which was relied on by the Magistrate.
question

It

appears to me that the

was not one of a particular custom, but of a general

custom which is a matter of general notoriety,

and that the Magis

trate was entitled to take judicial cognizance of it. Even assum
ing that he was not, there are traces of the usage in commentaries
and texts which lend color to his view.

Apastamba and Gautama

say that the woman who is eligible for marriage ought not to have
belonged to another man.

In

who has lost her husband,

Vie/mu says that she must either pre

prescribing

the duties of a woman

serve her chastity or ascend the funeral pile.

(See Mac: Muller’s

Sacred Books of the East).

of the Dayabhéga denies the
childless widow to inherit, on the ground that it is

Among daughters,
capacity of a

the author

not legally possible for her to have issue. The author of the
The advocates of widow-marriage
Smriti Chandrika follows him.
sought the respondent’s sanction,

probably because it was, in their

though an innovation upon the existing
as
We must'therefore take it that widow marriage

a desirable reform,

practice.

is,

view,

believed by the Magistrate,
bréhmans

contrary to the usage obtaining among

and the other regenerate classes in this presidency, and

that the respondent’s conduct must
nexion with it.
Keeping this in view,

I
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The learned Advocate-Gene

observed at the hearing of this appeal

dence

particular

be

judged in this

case

in

con

concur in the opinion of the Magistrate

Qusszv
1}.

Saunas.
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that the charges of criminal intimidation and criminal threat to
render the complainant an object of divine displeasure cannot be
There can

sustained.

of which complaint
ventional

be no

criminal intimidation where the injury

is made is the hardship

which

punishment,

arising from a con

spiritual superior, acting in the

a

exercise of his authority as regulated by the custom of the caste, is
competent to inﬂict.

The custom implies a common submission to his authority, and,
assuming that there was an error of judgment on his part, the
error cannot be accepted as sufﬁcient for turning a case of conven

tional discipline into a criminal offence. It may be a matter for
regret that there should be this spiritual tyranny and oppression,
but if it is consistent with the usage of the caste of which the
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complainant claims to be a member, and if it is not expressly
forbidden by law, we are not at liberty to treat it as a criminal
offence.

I

It

a man

The Magistrate has found, and
see no reason to dissent
from the ﬁnding, that the respondent believed honestly'that widow
marriage was sinful, and that those who aided it lost their caste.
is not denied that the pronouncing

Nor

conventional mode of vindicating caste usages.

that the respondent acted in this

case oﬁiciously

tions were solicited from him by his orthodox

out of caste is a
does

it

appear

or before instruc
disciples.

Neither

was there any threat on the part of the respondent to render the
complainant

an object of divine displeasure within the meaning of

Section 508.

The respondent did not threaten to do any future act.
a belief that it was the interdiot

Nor did he attempt to induce

Exhibit A amounts
a-sinful act by aiding

that would be the cause of divine displeasure.

in

substance to

this:—“ You

have done

widow-marriage and thereby made yourself an object of divine
For this punish you in the mode permitted by the
displeasure.

I

I also mention

usage of our caste.

to you how

in my opinion you

If you
may atone for your conduct, and regain divine favor.
the
From
the
withdraw
shall
punishment.”
follow the advice,

I

respondent’s stand-point,

the interdict was designed not as a means

of invoking divine displeasure, but

as a means

of removing,

if

pos

sible, the divine displeasure which, in the opinion of the accused, the
had incurred by his own act.

According to the con
ventional practice of Hindus, it is not in the power of their priest
to make, by his own act, that a sin which is not according to their
complainant
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The really important question, therefore,

own Sﬁstras really sinful.

is whether the respondent is guilty of defamation.
to Section 499, any imputation, which,
By Explanation
in the estimation of others the character
lowers
or
indirectly
directly

III

of aperson in respect of his

caste,

is defamatory,

I

and as the com

plainant is pronounced both in documents and A to be an outcaste,
It only remains for us to consider
they are primd facz'e defamatory.
whether the occasion which gave rise to the imputation was privi
leged, and whether the presumption

lication is rebutted.

ral that

It

Was argued

of malice arising from the pub

by the learned Advocate-Gene

the respondent had no special interest in widow-marriage,

as relatives of the parties to the marriage

have, and that the publica
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tion cannot be said to be conducive to public good within the meaning
of the First Exception to Section 499. The First Exception is no
doubt inapplicable to this case, and it cannot be said that the denun
ciation of an act expressly sanctioned by the Legislature, as the
widow-marriage is by Act XV of 1856, is conducive to public good

within

the meaning of the Indian Penal Code.

the act denounced must be some unpermitted
contemplated

must be that of the general

guished from what is regarded
sect.

I

It seems

to me that

act, and that the good

public

as contradistin

spiritual beneﬁt by a particular
am, however, unable to assent to the view that, without a
as a

special interest such as that of the close relations, there can be no

I

think that Exception VII would confer a privilege
As the complainant’s spiritual superior, he
had authority over him, arising out of custom which is not forbidden
privilege.

upon the defendant.

by law,

and the complainant’s

marriage was

a matter to

conduct in connexion with widow

which that authority extended, and the

occasion was therefore, in my opinion, one when a privilege might
exist, provided that

and attention.

it

was exercised in good faith or with due care

Where the circumstances are such that all that was

said or done is consistent with one’s duty, legal, moral, social, or
spiritual, the defamatory words would afford no evidence of malice
when the occasion is privileged, Gardner v. Sladc.(l)
The Magis
trate seems to think that, unless personal ill-will is shown to exist,

I

there can be no defamation, and to this view also cannot assent.
If there is malice in law, the imputation would be defamatory though
(l)

13 Q. 3., 796.

Tim

Quasar
v.

Susana.
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1)

Susan.

Malice in law consists in the

in fact.

there might be no malice

conscious violation of law to another’s prejudice,
pose

[VOL. Vl'.

of deciding whether it exists or not in this

and,er the pur
bound

case, we are

to consider whether the privilege was exercised with due care and
to look at the defamatory language which was employed,

attention,

and at the mode of publication
whether

they are

a conscious

so

disregard

right of the party on whose

of the legal

the imputation was made.

character

to this case,

I cannot
A

regards

Exhibit

indicate

a conscious

judice.

Exhibit

I

is consistent

these principles
adopted as

with good faith, and does not

violation of law to the complainant's

is a communication

I

Applying

say that the mode of publication

between the respondent

am not prepared

pre

and his

hold that the language
employed, and the directions given therein, are inconsistent with
what the defendant might have believed to be his duty as their
disciples,
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which was adopted, and to see
far in excess of the privilege as to indicate

and

to

Nor did the respondent exceed his privilege in
spiritual superior.
A to the complainant, over whose conduct
Exhibit
the
addressing
he had authority as spiritual superior.
part which the complainant
too severe a punishment,

It

may be that,

took, excommunication
especially

when

for the

may have been

regard

is had to the

without being excom
fact that brahmans
munieated, marriages in the houses of Sudras, Muhammadans, and
It may be that the
others who do not belong to their own caste.
language employed was strong and insulting, but these are slight
and kématies

excesses which,

attend,

when the occasion is privileged,

ought

not to be

of malice, and they may have been
supposed by the respondent to be deserved by the complainant, inas
much as he attended the widow marriages to mark his disapproval
accepted as conclusive evidence

of their prohibition and not as a mere matter of courtesy. So far the
respondent’s conduct is within the principle laid down in Reg. v.
But communicating a libellous statement by a post
Hart.(1)
card, which may be read even by those who

are not respondent’s

disciples and even of his caste, is illegal, and a wanton excess of
Exhibit
privilege which appears to me to vitiate it altogether.

A

was intended for the information of the complainant

<1) 1 Wm.

BL, ass.

alone, and
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the privilege which the respondent had did not extend to its public
ation to the whole world.
The case cited by the learned Advocate
General, Williamon v. Freer,(l)

refusing a new trial, Justice Brett observed in that
think a communication, which would be privileged
letter

becomes

it

because

unprivileged

is necessarily

This

:—“

case

if

I

made by

sent through the Telegraph ofﬁce,

communicated

It

whose hands it passes.

the back of

if

In

is conclusive on the subject.

to all the clerks through

is like the case of a libel contained

on

.”

a post-car

mode of communicating

a sentence

of excommunication

is

quite new and not sanctioned by custom, and the duty arising from
the relation of spiritual superior and disciple does not protect libel
lous communications to persons who are not disciples and for the

respondent regarded the complainant honestly with extreme aversion

on account of the latter’s connexion with widow-marriage, and was
reckless as to the mode in which he communicated his sentence.

But it

cannot be accepted as a justiﬁcation of a wanton transgres

sion of the limits within which the law conﬁnes the privilege for
the protection

I am,

of the party who happens to be libelled.

therefore, of opinion that the mode of publication adopted by the
defendant

ground,

Exhibit

regarding

a conscious

I

disregard

A

vitiates the privilege and indicates

of the complainant’s

must say that legal malice

legal right.

is madeout

respondent must be convicted of defamation.

I

On this

and that the

As to Exhibit

I and

its publication,
agree with the Joint Magistrate that the respond
ent is protected by Exception IX. He did not exceed the limits
of his duty in relation to his disciples.
TURNER,

C.J.—Sri

Swdmuluvdru,

Vidya

Sankara

Narasimba

Blui-rathi

who is the respondent to this petition,

Guru

is the San

karﬁchﬁri or chief priest of the Smarta sect in the Northern Oircars.
In the exercise of the functions of his ofﬁce, it is his duty to instruct
the members of the

sect

as to the

interpretation of the ordinances

by which the sect is governed, and he is empowered to pronounce
sentence of excommunication against such of the members of the
the ordinances

LR

,
9

sect as may transgress

(1)
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protection of whose spiritual interests the power of excommunica
tion is not allowed by the custom of the caste. It may be that the

The com

so interpreted.

O.P., 393,

54

Ta: Quinn
1!.

Burma.

Tun

QUEEN
U.

Smxsas.
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plainant,

a

District Munsif, while refusing to admit explicitly

that he recognized

or submitted

to the authority of the respon

I

has (the Magistrate found, and
ducted himself as to warrant the belief

dent,

of the

In

think rightly) so con
that he was a member

sect.

December 1881, two marriages were celebrated at Rajabmun

The circumstance

dry between Hindus, the brides being widows.

produced considerable discussion among members
sect, and,

in pursuance of

a resolution

of the Smarta

passed at a meeting,

an

address numeroust subscribed was forwarded to the respondent,
informing him of the marriages, and inviting him to instruct the
orthodox members of the sect how they should conduct themselves
the

persons who had taken part in or supported
violations

what

of the ordinances of the sect.

The complainant had attended the man'iages, and advocated the
marriage of widows, and these facts were brought to the notice of
the respondent in the address submitted to him.
On the 27th December,

I.

It

the respondent

sent his reply,

declared that the marriages of widows

by the Vedas, were forbidden
to long-established

custom.

It

who took part in such marriages, and intimated
had been permanently

Exhibit

were not sanctioned

by the Sastras, and were contrary
prohibited intercourse with persons
that ﬁve persons

and twenty temporarily excommunicated

for

the part they had taken on the occasions which gave rise to the
communication.

Among the persons temperarily excommunicated was the com
plainant. The answer of the respondent was publicly read at a
meeting of the members of the sect.

On the 2nd January 1882, the respondent addressed and sent to
the complainant
communication, of
registered post-card, bearing
a

a

which the material portion has been translated as follows :—
“ It has come to our
that thou hast
knowledge

encouraged,

brought about, and taken betel on the occasion of, the widow-mar
riages that were celebrated in Kandukuri

Virsalingam’s

house in

Thou art therefore given to understand that we lay
thee under an interdict, and order that, until thou undergoest

Rajahmmzdry.

penance prescribed by the Séstras, and obtainest from us
cate declaring thee pure, others shall not invite thee

a
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were regarded

as.

towards

certiﬁ

for meals, betel

nut, or occasions of joy and sorrow, that others shall not go to
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thine house on the said occasions, and that thou shalt
from entering the temples.”

be obstructed

under

Section 500; of criminal intimidation,

Section 503 ; and of intimidation by attempt to induce the belief
that by an act of the oﬁender the person intimidated will become
an object of divine displeasure, Section 508 of the Indian Penal
‘

Code.

The Magistrate found that the respondent had acted in good
faith and without malice, and held that, although the respondent
had published, in his answer to the address, matter defamatory of
the

he was protected by privilege ; the communi
been
made in good faith for the protection of the
having

complainant,

cation
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respondent and of the persons to whom

It

would

Exhibit A,

seem

it

was addressed.

that in the Magistrate’s

was not relied on as supporting

Court the post-card,
this charge.

The Magistrate also held that the offence of criminal intimidation
because he considered that

under Section 503 was not established,

in informing

the complainant

in good faith that he would

be

debarred from the privileges of a member of the sect, until expiation

of the

caste

offence which

it

was held he had committed, the re

spondenthad not threatened the complainant with injury in the sense

in which that term is deﬁned in the Indian Penal

Code, namely,

harm illegally caused, Section 43, the exercise by the respondent
of jurisdiction in matters relating to the sect not being in itself
illegal

;

and lastly, he held

that the respondent

had not been

guilty of the offence punishable under Section 508, inasmuch as he
had not threatened the complainant that by any act done by him
(the respondent), he would become an object of divine displeasure,
but informed him that by his (the complainant’s) own act he had
The Magistrate
already become an object of such displeasure.
consequently acquitted, and from the order of acquittal this appeal
has been lodged.

I am bound

to concur in the regret expressed by

the Magistrate that differences of opinion on a matter of religious
practice

should

have induced

the complainant

to appeal to the

Criminal Court and compel the exercise of jurisdiction in
on which, however clearly the complainant

a matter

might establish that an

offence had been committed, the Criminal Court can give no effec

tual relief.

It

QUEEN
v.

Barnum.

The complainant thereupon ﬁled a complaint in the Magistrate’s
Court, and the respondent was charged with the offence of defa
mation punishable

Tux

cannot pronounce an opinion on the doctrine which

THE INDIAN LAW REPORTS.
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THE QUEEN
1:

Susan.

is disputed, nor can

it

[VOL. V1.

compel the restoration to the complainant of

his caste privileges.
It can only pronounce whether the respondent,
who it appears to me acted in the discharge of what he believed to
be his duty, though his belief may be erroneous, has brought him
self within the purview of the Criminal Law.

I

agree with my honourable

Section

colleague that

508 cannot be sustained]

E

the charge under

The accused notiﬁed

to the

complainant that, in consequence of an act of the complainant,

he,

in the exercise of his functions, had declared him an outcaste, and
intimated to him that until he had purged himself by penance
and had been received back into caste by the accused,
disqualiﬁcations

of an outcaste would attach to him.

the temporal

The accused

did not threaten the complainant that he would do any act to render
As the spiritual superior of
him an object of divine displeasure.
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the complainant,
customarily

he passed on him a temporal

pronounced

on those who

oﬁered to restore him to caste

violate

sentence, which is
caste

usages, but

To

privileges on submission.

stitute the offence punishable under this section,

it

con

must be shown

that the respondent threatened to do a future act or illegally to
omit to do an act, and that by such threat he induced or attempted
to induce the person threatened to believe that by that act or illegal
omission the person threatened, or some
threatened was interested, would

one in whom the person

become an object of divine dis

pleasure.

It is

not shown that the accused

do anything in future.

He

threatened to do or to omit to

announced an act already

Assuming that it had been proved that the
nouncing

a sentence of excommunication,

I

accused,

completed.

instead of pro

had threatened

excom

do not think the charge could have been sustained,
munication,
unless it had been shown that a Hindu is rendered an object of
divine displeasure by the sentence of the spiritual teacher and not

by the supposed sin which has provoked that sentence, or unless it
was likely to
had been shown that a threat of excommunication
produce and was intended to produce a belief that such would be

its

effect.

I also agree that the

charge of criminal intimidation punishable

under Section 503 is not established by the evidence.

To constitute that oﬂence, it must be shown that the accused
The term “injury” denotes
threatened another with “injury.”
“
in the Indian Penal Code any harm illegally caused.” If, as

I
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ﬁnd, the

accused

his

to pronounce sentence

caste

395

was in virtue of his ofﬁce entitled by the usage of Tns

faith pronounced

of excommunication,

and in good

on the complainant,

who, he had

that sentence

reason to believe, was subject to his jurisdiction, it cannot,
he held he threatened to cause the complainant

I think,

any harm illegally

when he informed him of the consequences the sentence of excom
munication

entailed

on him, those consequences being

ordinarily attend excommunication.

such as

I

Lastly, as to the charge of defamation,
agree with the Magis
trate that, in communicating to the complainant and to the mem
bers of the caste the opinion he had been invited to deliver and the
sentence he had felt himself compelled to pass, and in directing the

publication of that sentence to the

caste, the accused was protected
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by privilege under the Seventh and Ninth Exceptions to Section 499.
Having spiritual jurisdiction over the complainant which he was
entitled to exercise in virtue of

a contract

implied in the complain

ant’s adherence to the sect, he cannot be held

criminally respon

sible for the censure which in good faith he passed on the complain

In

ant’s conduct.

tion to

communicating

the members

of the

the sentence

caste, he acted

of excommunica

in good faith for the

protection of their interests, for, by associating with an excommuni
cated person, they

would contract impurity.

Moreover,

to give

was necessary.

effect to the sentence some publication

In

Reg. v. Hart(1) a lady of the Quaker sect frequented balls
and concerts. The members of the sect admonished her and sub
sequently expelled her from the sect, recording in their proceedings
as a reason for her expulsion that she had not practised the duty
She preferred a criminal indictment

of self-denial.

the court held that the transaction

But

I

for libel and

was merely a piece of disci

agree with my honourable colleague that the
pline.
offence of defamation is established by the admitted publication of
A privilege does not justify publication in excess
the post-card.

of the purpose or object which gives rise to it. A man may in
good faith complain of the conduct of a servant to the master of
the servant even though the complaint amounts to defamation, but
he is not protected

if

he publishes the complaint in a newspaper.

A

spiritual superior, in pronouncing and publishing a sentence
of excommunication, may be protected by privilege so long as the
(1) 1 Wm.

BL,

ass.

QUBBN
c.

Ssmusa.

Tux

3mm
Bug“,
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is not more extensive than is required to effectuate the

publication

purpose for which the privilege is conceded to him for the censure

of

a member

of the

communication

of

to religion or the

in matters appertaining

sect

a sentence he is authorized to pronounce to those

who are to guide themselves by it.

The communication
complainant

to the

of the sentence of excommunication

by a card sent through the post was a. publication in
for which the privilege was allowed, and is

excess of the purpose

therefore not protected by privilege.

Although it may be possible that the accused in using this means
cflcommunication did not know that he was committing an oﬁenw,
he did not adopt it as the cheapest, for the post-card was registered

;

might, by reason of
the form of communication adopted, reach others than those to
and he must be held to have
whom he was entitled to make
committed the offence of defamation.

of

a

it

Afﬁrming the acquittal on the other charges, we would set
aside and convict the accused on thezcharge of an offence punish
ﬁne
able under Section 500, and would sentence him to pay

Rs. 200 (two hundred), or in default to suffer simple imprison
ment for the term of one month.
Ordered accordingly.

APPELLATE CRIMINAL.
Before

Sir

Charles

A.

KL, Chief Justice,

Turner,

and

Mr. Justice

Muftusdmi Ayyar.

SUBRAMAN YA AYYAR

1883.
6.

against

Fell‘lay 1.

QUEEN.”

Magistraic—Summary triaL—Racwd—Judgmt

Magistrate—Summary

trial

serious oﬂ'enee.

of

commitment—Signature

-Signature-Diatrict

of

Warrant

of

THE

a

a

The signature of Magistrate to a warrant of commitment under Section 303 of
Criminal Procedure, 1872, should not be aﬂixcd by stamp.
the Code
In summary trials under the provisions of Chapter XVIII of the Code Criminal
Procedure, 1872, the record in non-appealabh cases and the judgment in appealable
of

of
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it,

he must have known that the announcement

’

Revision Petition 135 of 1882.

MADRAS SERIES.

VOL.

397

A Magistrate in such cases is not authocases must be written by the Magistrate.
rised to dcputo that duty to a clerk, nor to aﬂix his signature to thcjrecord or judg
ment by a stamp.
Where a Head Constable

of Police of many years’ service

was charged

with

criminal intimidation with a view to prevent a person from giving evidence against
serious

offenders

and the District

Magistrate tried the case summarily under the

special power given by Section 222 (10) of the Code of Criminal Procedure, 1872:
Held that the case ought not to have been tried summarily.

Tms

was a petition

297 of the Code of Criminal

under Section

Procedure, 1872, praying the

High

Court to revise the sentence of

the Acting District Magistrate of Salem in Case No. 15 of 1882.
The facts appear sufﬁciently for the purpose of this report from
the judgment of the Court (Turner,

Mr. Grant for

C.J.,

and Muttusa'mi Ayyar,

J

the petitioner.

The judgment of the Court was delivered by
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TURNER,

C.J.—On

district issued

the 14th September the Magistrate of the

warrant for the arrest of the petitioner to answer
under Sections 201 and 506 of the

a

charges of oﬁences punishable

Indian Penal

The signature of the Magistrate was not in

Code.

writing, but impressed with a stamp.
that bail should

It

contained no direction

be taken.

The petitioner was arrested and brought before the Magistrate
on 14th September, and was directed to attend on the following
day.

No written

order was recorded for the adjournment,

nor was

any recognizance taken from the petitioner.
On the 15th September the District Magistrate tried the peti
tioner summarily, convicted him of an offence punishable under
506 of the

Section
undergo

rigorous

Indian Penal

imprisonment

Code,

and sentenced him to

for three months.

The record,

which also was not signed but stamped, was apparently

made by

a clerk in violation of the provisions of Section 229 of the Criminal
Procedure

Code,

1872.

It

recited

that the charge was made
Code ,- that the complainant

under Section 506 of the Indian Penal

stated that on the preceding Tuesday the accused called him out

of his bandy, which he was driving near the Sevaaipet toll-gate,
and asked him what he meant by giving evidence for the Muham
madans

jail if

the Palapattrai, threatened to get him _sent to
he went on, and otherwise frightened him; and that in
against

consequence of the intimidation he, the complainant,

an appointment

It

did not keep
he had made to attend the Inspector of Police.

also recited that the second witness, the master of the complain

SUBMMANYA
U.

Tar; Quasar.

THE INDIAN LAW REPORTS.
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Scams.er

ant, stated he had overheard

Tn 51,!“

the evidence of the complainant.

the conversation

[VOL. VI.

and corroborated

According to the record, the accused pleaded that he knew
nothing of the man who accused him; and that he had been in
Salem for ten days only, and had always behaved himself properly.

It

is noted that the accused called no witnesses, and that practi

On the 19th September the petitioner
cally he made no defence.
applied for a copy of the judgment with a view to obtain its
Revision ; but failing to procure the copy, a petition unaccompanied
by a copy was presented to the Judge on the 2nd October

:

in this

the petitioner stated that, having been released on the 14th Septem
ber, he believed he was not legally under

arrest

on

the

15th

September, and that he was not aware the Magistrate intended to
deal with the case summarily until the sentence was pronounced,
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but believed he would

be committed

for trial

:

he also added that

he had not been called upon to produce his witnesses.

On the 3rd of October the Additional Sessions Judge rejected
application for want of a copy of the judgment.

the

On the 5th October Mr. Middleton, the Pleader for the petitioner,
again applied to the District Magistrate for a copy of the udgment,
but failed to obtain

it;

and the petitioner

forwarded

a petition to

this Court, in which he repeated the objections he had taken to the
The Magistrate was
proceedings in his application to the Judge.
required to report whether the accused was aware that the Magis
trate proposed to dispose of the case, whether he was required

to

make his defence, and whether he was invited to call any witnesses

The Magistrate reported that the accused
was well aware that he was being tried; and that he was asked

he desired to examine.

if

he desired to call witnesses, but named none.
Before

the petition

was disposed of, the Judge of the District

for Revision, and, in addition to the points
already noticed, pointed out that the warrant of commitment was
not signed but stamped.

also referred

We

the case

apprehend that, when the law prescribes that a proceeding

should

be

signed by a judicial ofﬁcer,

it ordinarily

intends

signature should be made with a pen and not with a stamp.

the

There

are obvious reasons why judicial documents should be authenticated

that their authenticity may admit of proof. At
the same time the afﬁxing of a signature with a stamp and not

in such
with

a manner

a pen would

be no more

than an irregularity, and it is not

VOL. VI.]
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shown that the petitioner was in any way prejudiced by the nature

Sumumn'rr

of the signature.
The objection that the proceedings are invalid because no record
was framed in the manner prescribed by law appears to us to be

Tm; Quasx.

'

more substantial.

When

the code

permitted

the

recording

of evidence in the

should be

of the Judge, it was careful to prescribe that the evidence
recorded by the Judge unless he was incapacitated from

so doing,

and that,

vernacular

if

he was unable

to do so, the reason of his

inability should be noted.
When the law permitted a Magistrate to try a case summarily,
it provided, as a safeguard for the accused, that in non-appealable
in appealable cases the judgment, should be
written by the presiding ofﬁcer. It contained no provision enabling
him to depute that duty to'a clerk.
The irregularity is a grave
one ; and we are not prepared to say that there is not some ground
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cases the record, and

for the petitioner’s

statement that he was unaware of the nature of

the inquiry, and believed that, as he had been summoned to answer
a charge triable

by

a

Sessions Court, he would have been com

We assume there must have been

ground for that
charge, or the Magistrate would not have named it in the warrant;
but the ground is not'disclosed in the brief record prepared by the
mitted.

clerk.

We

some

must observe, at the same time that, looking to the

of the charge of intimidation in relation to the
ofﬁcial position of the accused, and to the fact that a conviction
must entail the dismissal of the accused from the position to which
serious character

he had risen after many years’

service, the Magistrate did not,

we think, exercise a sound discretion in trying the case summarily
and depriving the accused of the privilege of an appeal.

The petitioner urges that the conviction may be set aside, and is
The conviction'is set
content that a new trial should be ordered.
aside; and, inasmuch,

Magistrate of the District in his
report mentions circumstances which render it desirable that the
case should be tried by another ofﬁcer, we transfer it to the District
as

the

Magistrate of North Arcot.

If

the

accused is convicted,

imprisonment

account

must

be taken

he has already undergone.

Ordered accordingly.

55

of the

u.
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APPELLATE
Before

[voa

v1.

CIVIL.

A. Turner, KL, Chief Justice, and
Mr. Justice Muttusdmi Ayyar.

Sir

Charles

YENAMANDRA

1883.

March 16.

arrears.

srrARAMASAMI

(PLAINTIFF),

Arrnmx'r,

and

MIDATANA

SANYASI

Hindu' Law—Partition
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In

a suit by a

woman, (Six'rn AND Ema'm
Rssromn-m'rs.’ll

AND

DEFENDANTB),

suit—Mortgage by father—Son’s rights—Burden of proof.

Hindi against his two brothers

family estate, a mortgagee,

to recover his one-third share of the

who was in possession of a portion of the estate under a

mortgage executed by the deceased father of the family, was made a party to the
suit. It was not proved that the mortgage debt was incurred for the beneﬁt of the
family nor was it proved that it was incurred for immoral or illegal purposes by the
father :
Held that the mortgage

was

only binding on the father’s oneJoui-th

share and

that the plaintiﬂ was entitled to recover one-fourth of the property mortgaged from
the mortgagee.

Tms

.

was a suit brought by the plaintiﬁ in formd pauperis

his brothers, the ﬁrst and second defendants,

against

to recover his one

third share of the family property.
The sixth and eighth defendants were subsequently
made
in
of
as
one
to
the
suit
visam
being
of
possession
family
parties
land mortgaged to them by the plaintiif’s deceased father in 1875.
The Munsif doubted the
as

bone jidcs of the mortgage

plaintiff was a major when the mortgage

alienation

and held that

was executed,

the
‘

could not stand as against him.

Judge found that the mortgage was
and that there was no proof that the debt

On appeal the Subordinate

a bond ﬁde transaction
was either immoral or illegal and dismissed

the plaintiff’s

claim

against these defendants.
° S A. 618 of 1882 against the decree of A. L. V. Ramona, Subordinate Judge of
Vizugapatam, reversing the decree of C. Venkata Mn Sahib, District Mansif of
'V'uianaganm, dated 23rd January 1882.

MADRAS SERIES.
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appealed

High Court

to the

That the Subordinate Judgehad

1.

on the following

wrongly thrown the

burden of proof on the plaintiff.
2. That the defendants were bound to prove that the charge
was created for the beneﬁt of the family and was bind

ing on the plaintiff.
That the plaintiff having been a major, the acts of the
father could not bind him especially in the face of

3.

the misunderstanding between them
Rdma'chamlra Rdu Saheb for appellant.

The respondents were not represented.
The Court (Turner, C.J., and Muttusa'mi

Ayg/ar,

J

delivered

the following

it

order to sustain

a mortgage

by

a

Hindu

'

father

were required for [necessary
purposes, in- which is now included payment by a father of an
must

be

antecedent

shown that the monies

debt which

it would

be a pious

duty in the son to

Unless the respondents proved that the purpose for
which the debt was incurred was such, or that they in good faith
discharge.
believed
cannot

it to have been such, as justiﬁed the mortgage, they
rely on that instrument except in so far as it aﬁects

son

however,

bound

to discharge

a

A

is,

the father’s share.
debt of the father

which he cannot show to have been contracted for an improper
purpose to the extent of ancestral property which may come to his
hands.

In

a

suit brought against

him to enforce

that liability,

the

burden of proof as to the nature of the debt would lie on him.

We

reverse the decree in respect of

a
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J UDGMENT.—In

one-fourth share of one

visam of the ﬁeld known as Konupulugarzwu

and decree the claim;

but as the plaintiff

Sl'rana'xi
in!
s

The plaintiff
grounds :—

401

has not offered to discharge

the father’s

we shall direct both parties to bear their own costs.

debt,

v.
MIDATANA.
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[VOL.‘VI.

APPELLATE CIVIL.
Mr.

Justice Kernan and

PILLAI

ARUNACHALA

1883.

March 30.

(Sacoxn
and

PILLAI

RAMASAMYA

Mr.

Dssasnm),

(PLAINTIFF),

Limitation Act, Section 10, Schedule

R

sued his father and brother

A

liday

In

1878 the debtor having received

the father.

RESPONDENT!
Article 62.

inter alia, one-third of a debt due to the
no notice of R‘s claim,

paid the debt to

The father died and his estate came into the possession of

A

a

a

R

in July 1881 against A for one-third of the debt, that
suit brought by
the money received by the father was not held in trust for
speciﬁc purpose within
the meaning of Section 10 of the Indian Limitation Act, 1877, and that the suit was
of the said Act.
barred by limitation under Article 62 of Schedule
Held in

II

sufficiently appear for the purpose of this
report from the judgment of the Court (Kernan and Kindcrsley,
THE facts of this

case

J1).

.

Gopaldchdryar for appellant.
respondent.

and the

plaintiff

J

UDGMENT.——Tlle

brothers, and sons of Muttusdmi

Plaintiff brought suit No.
the 6th

April lb78,

defendant

are

43 of 1877 against

his father and

for partition, and obtained

decree, dated

and

a

the second defendant

second

Ptllai, deceased.

declaration

a.

Bdldji Rdu for

that, as to the outstandings

due to the family, the plaintiff was entitled to and to collect

one

third share thereof.

so before

it

but he did not do

a

Amongst the outstandings was item No. 25 referred to in the
Plaintiff might
debtor to the family.
Rs. 200 due by
have given notice to the debtor to pay him, plaintiff, his one-third,
decree,

was paid to the plaintiff’s father.

The debtor paid on the 12th of May 1878.
S. A. 815 of 1882 against the decree of R. Vasndéva Run, Subordinate Judge of
Negapatam, conﬁrming the decree of M. A. Tirumalscharyar, District Mﬁusif
Bhiyﬁli, dated 8lst July 1882.

of

'
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II,

Arrsnmuv'r,

for partition of the family estate and obtained a

decree by which he was entitled to recover,

!amil '

Justice Kindersley.

:

Before
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the debtor, for his one-

AthlanlA

third share and also the second defendant, plaintiff’s brother, their

R b, 18"“ A.

Plaintiff now

sues the ﬁrst defendant,

father being dead.
The suit is dismissed against the ﬁrst defendant, as he duly paid
the debt to plaintiff’s father; and there is no appeal against the
decision.

But both the Lower Courts have found that the second

defendant is liable to pay the plaintiff ’s one-third share.

July

was ﬁled on the 18th of

This suit

1881, more than three years after the

If the plain
tiff’s father was alive and was sued here, we should be bound to

payment by the ﬁrst defendant to plaintiff's father.

apply the statute of limitation, as plaintiff’s claim would be under
Article 62 of that Act. The plaintiff’s share received by his father
was money received to plaintiff’s use on 12th May 1878.

How

that plaintitf’s father was a
trustee for speciﬁc purposes, under Section 10 of the Limitation
Act, and that, therefore, the statute of limitation did not bar the
below

the Courts

the suit.

considered

This is an error—See Kherodemoney

Dossce

v. Doorga

Greonder Chunder Glzose v. Mackintosb.(2)
The statute of limitation appears to us to be a bar; and the

money Dossee,(l)

decrees of the Lower Courts must be reversed, and the suit dis
missed with costs.

The plaintiff endeavoured to support the decision on the ground
that his father had, after receipt of the Rs. 200, denied such receipt

But

and so misled plaintiff.

the plaint is not founded

on any

is,

property of the deceased.
ﬁrst, that ﬁrst defendant
The plaintiff’s suit

is

fraud alleged against plaintiff’s father, nor is the second defendant
sued as representative of his father, though no doubt he got the
liable, and

a

is

it

if

found that second defendant got the Rs. 200,
he might be declared bound to pay plaintiff’s one-third share.
It found as fact that the second defendant did not get the
second, that,

is

Rs. 200.

to rely on fraud by his father,

but he did not do

it

have alleged

intended

it

If plaintiff

;

on,

455.

(2)

I.L.R.,

4

(i) I.L.R.,

he should

in the plaint, and cannot do

so now.

4
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Before

Sir

APPELLATE CIVIL.
A.

Charles

Mr.
1883.
27.

April

[VOL. VI.

J

Turner,
usficc

KL, Chief Justice,

and

Kimlcrslcy.

air-{Asian AYYANGAR (ram.

APPELLANT

Dsrmvnsx'r),

and

MARIMUTTU

BIIATTAN

(PLAINTIFF),

Rasrorvnmv'r.‘

Hindci Law—Salc—Posses-rion.
Under the law administered in the Madras Presidency in the case of sales of
the date of the Transfer of Property Act, 1882,
all has been done that the parties contemplated to complete a sale, the title
of the purchaser cannot be defeated in favour of a second purchaser merely by

land between Hindus made before
where
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reason that the latter obtained

IN this

case the

ﬁrst defendant

and the former did not obtain possession.

plaintiff having purchased certain land from
in 1875 sued to recover possession thereof.

was stipulated in the deed of sale that the plaintiff

the

should pay

It
a

mortgage debt due to second defendant before taking possession.

The plaintiff now offered to pay the amount stipulated either to
the ﬁrst defendant or to the second defendant, both of whom, he
alleged, claimed the money.

The third defendant, who was made
ﬁling

a

party subsequent

to the

of the plaint, claimed the land by virtue of a deed of sale

executed to him in 1879 by the ﬁrst

defendant,

alleging that he

had been in possession since 1879.

The Mfrnsif found that the third defendant’s pessession was not
proved, and that even

if

proved, did not affect the plaintiff’s title.

On appeal by the third defendant, the Subordinate Judge con
ﬁrmed the decree on the ground that the ﬁrst defendant had no
right to sell the land to the third defendant in 1879.
The third defendant appealed to the High Court on the ground
infer alz'a that the Subordinate Judge had not decided a material
issue

in this

case,

viz.,

the

question of

the

third

defendant’s

possession.
* SA. 186 of 1882 against the decree of M. Cross, Subordinate Judge of Kumba
kcnam, conﬁrming the decree of K. Krishnayyangar, District Mﬁnsif of Tiruvadi,
dated 11th November 1881.
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Mr. Norton for

405
Rlns'sa’n

appellant.

a.

Parthasdradi Ayya-ngdr for respondent.
The arguments appear from the judgment of the Court (Turner,

C.J.,

MAuinurrL'.

J

-) which was delivered by
C.J.—-The
learned Counsel for the appellant argues
TURNER,
that the judgment of the Lower Appellate Court is defective in

and Kindersley,

that that Court has not expressed an opinion on the issue as to
whether possession lay with the third defendant, and we have ﬁrst
to determine whether that issue was material.

In Rajah
Judicial
of a Bill

Perhlad Sein v. Baboo

Sahib

Committee

Hindﬁ

Sing(1) the

strong doubt whether the execution

expressed

of Sale by a

Badhoo

vendor would pass an estate irrespec
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tively of actual delivery of possession.
The learned Judges of the Bombay High Court have held that
without delivery of possession, Lalubhdi
a sale is incomplete
Surchand v.

Bdi Amrit(2).

On the other hand, in Narain
Rog/(3) the

Oleander

Chief Justice

learned

and

Ohuckerbufty v. Dataram

Judges of the Calcutta

High Court have held that delivery of possession is not
Hindu law essential to complete thetitle of a purchaser for
and that, according

under
value,

in that Presidency,

to the universal practice

title passes on the execution of a proper deed of conveyance.
This Court reviewing the Hindu authorities held that possess
sion was not necessary to complete title on a partition, Lakshmy
Venkama Row v. Naras'imka

In that

Row Balzadur(4).

case, the

learned Judges considered the question generally, and their opinion

of the Sadr Court, Velayuda
Mudah' v. Sivm'ama Sastrf(5) and with decisions which have since
In practice, we believe we are correct
been passed by this Court.
in saying that for many years the execution of a sale-deed has
a title to the property and that
been regarded as conveying

is in

accordance

with a decision

delivery of possession is not necessary to complete it.
It appears to us that whatever may be the true view of the
Hindu

law, we are bound to

decision, especially
the provisions

(2)

seeing that

eﬂeot to usage and

the question

is now set

of the Transfer of Property Act.

M.I.A., 275.
1.1.3., 2 Bom.,

(1) 12

give

m.
(a)

(a)

I.L.R.,

(4) a

M.S.D.,

8

ca,

M.H.C.R.,

judicial

at rest by

:We must,

597.

4o, afﬁrmed

1860, p. 277.

in 13 11.1.

there

a,

113,

'
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mum’s:

11“,va_

hold that under the law administered

fore,

[VOL. VI.

in this Presidency

before the Transfer of Property Act came into force, where all was
done that the parties contemplated to complete the sale, the title

would not be defeated in favour of the

of the ﬁrst purchaser
second purchaser

that the latter obtained and

merely by reason

the former did not obtain possession.
The appeal fails and is dismissed with costs.

CIVIL.

APPELLATE
Sir

Before

Charles

A. Turner, KL, Chief Justice,

and
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Mr. Justice Kindersley.

_i

THE

138327.

A ril

SECRETARY or STATE

ron

INDIA (PLAINTIFF),

APPELLANT,
and

NlLAMEKAM PILLAI

(Fms'r DEFENDANT),

fact — Contract Acl, Section 142.

Guarantee—Surcty-Disciosure—Material

M

was declared

RESPONDENT.“

the highest bidder at a sale of an Abklu'i farm for three years, and

the security required by the condi
failed to furnish security, the farm was resold at a loss of
Rs. 4,875, and M became indebted to Government in that amount. On the resale,

his bid was accepted

tions of sale.

M

was again declared

N

was accepted

be performed by

N

subject to his furnishing

Having

purchaser, and being unable to furnish the necessary

security,

as his surety for the due fulﬁlment of the conditions of the lease to

M.

did not inquire and was not informed by the Collector as to the debt due by

when he executed the surety bond :

I

Held in a suit to enforce this bond (which was executed before the Indian Conlraet
Act, 1872, came into force) against N , that N was not discharged by reason of the
fact that the indebtedness of M was not disclosed to him by the Collector.

THE

facts and arguments

C.J.,

and

of this

sufﬁciently for the
purpose of this report from the judgments of the Court (Turner,

Kz'ndorsloy,

case appear

J

The Government Pleader (Mr. Shepherd) for appellant.
Mr. Tarrant for respondent.
“ S.A. 181 of 1882 against the decree of T.
Ganapati Ayyar, Subordinate Judge
of Mndura (East), reversing the decree of P. S. Gummtirti Ayynr, District
of Dindigal, dated 21st November 1881.

llan

VOL.
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TURNER,

(ll—The

407

farm of the Abkéri revenue in the Dindigal Tux

Taluk for a term of three years from Fasli l282—Fasli 1284.
(July 1872—July 1875) was offered for sale by public auction.

It

is a condition

of such

sales

that the bidder whose bid is

accepted shall within

a time speciﬁed furnish security to the
of two monthly instalments payable in respect of the
farm, and that if he fails to do so, the farm shall be again put
up to auction, and if the price realized be less than the price bid
amount

by

the defaulter

at the

ﬁrst sale, that the defaulter

shall be

responsible for the difference.

At

the sale Maha'h'ngam

Pillai

was declared the highest bidder,

and his bid was accepted subject to his furnishing

He failed

security.

to do so, and a second sale was held at which

he was again declared
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the required

the purchaser,

but at

a

bid

less than

his

bid at the original sale by Rs. 4,875, and he consequently became
in that sum. He again found some

indebted to the Government

difficulty in furnishing the security.
Eventually he deposited
with the Collector a Government promissory note for Rs. 1,216,
and

it

was arranged that he should ﬁnd a responsible surety in the

sum of Rs. 2,568, the balance of Rs. 3,784, the security required

for the due performance of the conditions of the lease. In pur
was
suance of this arrangement, the respondent, a sub-renter,
accepted as surety and executed

ointly with Mall-ailingmn

Pillai the

bond on which this suit has been brought.

The bond recited the arrangement made respecting the security,
of the debt which had been incurred by

but made no mention
Mz-ha'lz'ngam

Pillai in

consequence of the resale.

On the termina

tion of the lease Mahdlingam Pl'llai was indebted to the Govern
ment in the sum of Rs. 639-13-6 in respect of arrears of rent.
The

claimed to recover that

appellant

the respondent.
Revenue
h'ngam

sum with interest

from

Among other defences it was pleaded that the
had not informed the respondent that Malai

authorities

Pillai

had become a defaulter on the occasion of the ﬁrst

sale, and that this silence on the part of the Revenue
rendered the contract of suretyship

authorities

inoperative.

In

support of this plea reliance was placed on the 143rd section
of the Indian Contract Act, 1872. The Mfmsif held that the

provisions of the Contract Act did not apply, as the contract had
He, however,
been made before that Act came into operation.
56

Sscns

TARY or
STATE roa

INDIA
0.

Nr'uxam.

‘

Sscnx-

-

considered whether

_Y_d
¢

.
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—'

the rule which had been declared in English

held on the authority of Hamilton v.
Watson(1) that the circumstance that Makdlingam Pillas' had at
“IUD”Nl'uliémm the previous sale failed to furnish security was not a circumstance
8:12:25“

cases

was applicable

and

which the Revenue authorities

were bound to disclose.

On appeal the defence was again set up in somewhat different
terms : it was pleaded that Malza'lingmn Pillai was a defaulter at
the date the contract

was made, and that this was a material fact

and was not disclosed.

It

appeared

from

of the Collector to the Board

letter

a

of

Revenue that on the date on which the contract of suretyship had
been

made Mahdh'ngam

Ptllat

had

not discharged

the

debt of

The Judge observing that the provision of the Contract Act on
which the respondent relied was but a reproduction of the English

the Revenue

authorities to disclose

it,

law held that the fact that Makdlingam had not discharged the
debt of Rs. 4,875 was a material fact, that it was incumbent on
and that by their omission

It

is

to do so the contract was void.
not necessary that we should determine in this case whether

Act embodies the rule of English law or goes
in
the
obligation
imposes on
person who seeks to
beyond
obtain
surety, for the contract of suretyship
guarantee from
the
made
was
by
respondent before the Act came into force, nor
a

it

a

necessary for us to pronounce what

is

it

is

a

it

the Indian Contract

placed on the term “material circumstances

the construction to be
”

in Section 143 of the

there

was silence

as

to

a

it

Contract Act, but we may point out that to justify the application
of the rule enacted by the Section,
must be proved not only that

material circumstance

but that the

guarantee was obtained by means of such silence.

Although the Judge has held that the appellant kept silence as
to
material circumstance, he has not found that the guarantee
a

:

this point.
(1) 12 e.

F.,109.

a

Court would be defective by reason of the omission of

if

the
by means of the appellant’s keeping silence
Section were applicable, the judgment of the Lower Appellate

was obtained

&
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We
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proceed then to consider the validity of the defence set up

by the respondent

on the principles of the law of contract which

were accepted before the Contract

Any

Act

came into force.

contract

“ his silence is in itself
equiva
keeping silence to spea ,” or where
“
mere silence as to facts likely to
lent to speech,” but ordinarily
the willingness of

fraud ;”

a dealer

a.

person to enter into a contract

is not

in goods is not bound to disclose to a purchaser
a purchaser of an

defects in his goods of which he may be aware;

estate is not bound to inform the seller of any special advantages

appertaining to the estate of which he alone may be cognizant.
On the other hand where a relation of trust and conﬁdence exists
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between the parties to a contract each is bound to inform the other

of any circumstance of which he may be aware, which would deter
the other from entering into the contract.

It

is in virtue of a special rule suggested by the necessity of the

that in contracts of insurance on ships or lives the assured is
bound to inform the insurer of all circumstances within his know
cases

ledge which might affect the willingness of the insurer to under
take the risk.

It

may be that the effect of the provisions of the Contract Act is

to impose a similar obligation on a person who seeks

to obtain

a

guarantee from a surety;

on that point we desire to avoid pro
but independently of the Act we hold that
the contract of suretyship did not, in respect of the obligation of
disclosure, differ from other contracts.

nouncing an opinion:

The question as to the nature and extent of the disclosures,
which a person accepting a guarantee is bound to make, has been
The decision in Stone v.
English Courts.
the
illustrates
rule
enacted in Section 142 of the
Comptonﬂ)
Contract Act that a guarantee is vitiated by the misrepresentation
of a material part of the transaction.

much discussed in the

In

the North British

Insurance

Company v. Lloyd(2) the distinc

tion between contracts of insurance and contracts of guarantee is
In Hamilton v. Watson(3) it was held that a guarantee

noticed.

(1) s Bing.

(so)

142.
(a) 12 o.

a F.,

(2) 10
109.

Ex.,

523.

SECRE
TARY or
STATE you

Isms
1}.

is vitiated by fraud; and fraud in alegal sense
includes deceit occasioned however innocently by silence, where to
use the language of the Contract Act “ it is the duty of the person

affect

Tax

Nl'muizxau.

f

“Ir-Rt???“ "ﬂ

'

f
THE INDIAN LAW REPORTS.

410

Tm: Sscaa3:11;: 12;,

I?“

NI'LAKEKMI-

was not vitiated by the omission

to disclose

[VOL. VI.

circumstances

forming a material part of the transaction, but which

if

not

disclosed

On the other
might have deterred the surety from contracting.
it was held in Lee v. Jones(1) that when the person taking

hand

the guarantee describes to the proposed sureties the transaction

pro

posed to be guaranteed, that description amounts to a representation

that there is nothing in the transaction that might not naturally
be expected to take place between the parties to a transaction
as that described, and that

if a

representation

such

to this effect is made

to the proposed surety by one who knows that there is something

not naturally to be expected to take place between the parties to
and that this is unknown to the party to whom the
representation is made, and that if it were known to him he would
the transaction,
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not enter into the contract of suretyship, this is evidence of fraud
Pidcock v. Bis/3012(2) and Railton
ulent representation on his part.
v. Matthews(3) are also authorities for the proposition that silence,
of circumstances,
amounting to a fraudulent misrepresentation

which would affect the willingness of the proposed surety to con
tract, invalidates the contract.

it may

Lee v. Jones

and Pidc'ock v. Bishop

be observed appear to have suggested the illustrations to

Section 143 of the Contract Act.

The fact which it is alleged was undisclosed by the appellant
was a fact, which if it had been known to the respondent might
have induced him to refrain from giving the guarantee, though
this is by no means certain : but it was not a material part of the
transaction in respect of which the guarantee was given.
The

did not cover the debt which had been contracted by
reason of the resale, it was conﬁned to the due performance of the
terms of the lease, nor did the omission to mention the debt on any
guarantee

ground amount to

a

fraudulent misrepresentation.

Assuming the Contract Act has had the eﬂ’ect of imposing a
larger obligation on a party taking a guarantee than would be
recognized in English law, we hold that it is an obligation of an
arbitrary character which we are not bound to enforce by any con
of equity or good conscience, and that “it would on the

sideration
contrary

be unjust to enforce it in this case when at the time the

(1) 14

C.B.N.S., sea,

11

c.B.N.s., 507.
a F., 934,

(3) 1t 0.

(2) a 13.8: 0., 605.
.

If

1
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contract was made the party sought to be aﬁected
have known the duty was incumbent

urged in appeal

The other objections
not admit of argument.

sill;

in

the District

Nil-WEB“

was in any respect varied,

in the exercise of their powers were at

authorities

liberty to enter and carry on the farm.
We shall, therefore, simply reverse the decree of the Lower
Appellate Court and restore that of the Court of First Instance
with costs.
Kmnnssnnv,

J .-The late Mahdlingam

Pillai hadja

contract with

for the Abkari farm of_Dim/igal. He fell into arrears
and a sum of Rs. 4,875 was found due which he was unable to

Government

pay.

The Sub-Collector refused to continue the contract with him
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unless he should

provide

security for the due performance

of his

contract for the future.

Accordingly on the 24th August 1872 the ﬁrst defendant joined
in the execution of the document marked A, whereby

Mahdlingam

the ﬁrst defendant

made himself responsible

mance of Mahdlingam’s

for the due perfor

contract for the three Faslis (1282,

1283,

The Sub-Collector, who represented the Government,
omitted to inform the ﬁrst defendant when he was about to con
tract this liability, that Maha'h'ngam Pillai was already indebted to
and 1284).

the

Government.

Afterwards

Malailingam

Pillai died without

paying instalment for June 1875 ; and the ﬁrst defendant having
failed to make good the balance, this suit was brought against the
ﬁrst defendant,
Makdlingam,

and against

deceased.

second defendant,

the second defendant,

The suit

the widow of

has. been dismissed

and no question

remains

as against the
for determination as

regards her. The ﬁrst defendant pleaded amongst other things
that his contract of guarantee was void by reason of the Sub
Collector having failed to inform him that Mahaltngam Pillai was
The ﬁrst defendant relied
already indebted to the Government.
on Section 143 of the Indian Contract Act.
The District Munsif
observed that the Indian Contract Act was not in force on the
August 1872 when the contract in question was made, and
relying on the case of Hamilton v. Watsonﬂ) he decreed that the

24th

(1) 12

c. a F.,

109.

3:3

I?"

Court do

There is nothing to show that the contract

between the appellant and Makdlz'ngam

the Revenue

by it could not Tue Smu

on him.

-

a"?
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should pay the balance found due, Rs. 639-13-6,

with costs and further interest.
defendant

WI

that decree the ﬁrst

Against

appealed, and the Subordinate

Judge, observing that,
0.
Nriaxéxm. although the Contract Act was not in force when the contract was
made, yet the law was the same before the passing of that Act,
reversed

with

the decree of the District Mfmsif

and dismissed

the suit

costs.

The present appeal against that decree has been preferred on
behalf of the Government on the ground that by the law in force
at the time of the contract it was neither void nor voidable, but
was a good and binding contract.

The Indian Contract Act came into operation on the 1st of Sep
tember 1872, and it is not disputed that the contract of the 24th
August 1872 must be governed by the law in force before the
Act. At that time the Courts were bound by Regulation
of
1802, in the absence of any speciﬁc rule, to decide according to
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II

justice, equity, and good conscience;

and

in

matters of contract,

when they were not thought to be in conﬂict with these principles,
the rules of English

mination in this

Law

The point for deter

were freely applied.

case is whether

the contract, upon which the suit

was brought, is void by reason of the Sub-Collector having failed to
communicate
to our notice.

Pillai

the fact that Mahdlingam

No Indian

was already indebted

in point has been brought
But the District Mansif has referred to the case

to the Government.

case

of Hamilton v. Watson(1) which was decided in the House of
In that case the defendant as surety had joined one Elles
Lords.
in a bond in favour of the plaintiff’s Banking Company for £750
to enable them to open a credit for that amount

in favour of Elles.

The Bank did not inform the defendant when he was about to join
The sum placed
in the bond that Elles already owed them £800.
to the credit of Elles was applied by him in payment of that debt,
and when Elles died insolvent, the defendant was held liable.
Upon appeal to the House of Lords it was held that the defendant
having asked no questions the Banking Company were not bound
to communicate to the defendant the antecedent debt due by Elles,
the existence of that debt not rendering the position of the surety
different from that which he might naturally expect.

(1)

up.

a F.,

109.
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MADRAS SERIES.

V1.1

In
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was held that

there was

Tm: Sscaa~

of fraudulent misrepresentation,
and misrepresentation
was also found in the case of Stone v. Compton(2).
But in the

Srarn ron.
INDIA

the

case

v. Jones(l)

evidence
present

it

case

wilful

a case to show that there had been

or intentional fraud.

the case of Lee v. Jones Mr. Justice Blackburn

I

have said, “

think that it must in every

nature of the transaction

whether

between

is reported to
upon the

case depend

the fact not disclosed is such

that it is impliedly represented not to exist.”
Now in the case before us no representation
state of the account

was made as to the

and the

Mahdléngam

Government.

under

for himself by becoming

Sub-Collector’s

refusal

surety

got

was

pecuniary

some

fully

as

aware of

he was not aware of that, the

the contract

to continue

case

for Mahdlingam,

and he was probably

But,

if

previous debt.

;

Malwilingam

shown by his own admissions
Mahdlingam’s

He

Pillai.

sub-renter
advantage

in this

without further

security was sufﬁcient to suggest to him the necessity for inquiry,

of this

case

cannot

previous indebtedness to the Government

say that

was

a

Mahdlingam’s

I

Looking at all the circumstances

state

of facts which could not have been expected from the stoppage of

expect.

It

a

was, therefore, the duty of the defendant,

already aware of

if

facts which,

It was rather state of
until surety was procured.
the defendant did not know, he had every reason to
it,

the contract

if

he was not

to have questioned the Sub-Collector as to the

state of Mahélingam’s

accounts; and in the absence of such questions

the Sub-Collector was not bound

to make any statement on the

subject.

For

these reasons

am of opinion that the decree of the Subordi

I

nate Judge should be reversed with costs

and that of the District

rest-cred.

(1) 11 C.B.N.S.,

507.
(a) 10

(2)

c.

F.,

5

Mﬁnsif

a
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Now the defendant

to disclose it.

a

is,

The Sub-Collector, who represented the Government, was silent on
the subject, and the question
whether in the circumstances he
was bound

0.

that there was any intentional N I'LAMEKAM.

is not pretended

fraud on the part of the Sub-Collector.
On the other hand the
case of Railton v. Matthews(3) shows that it is not necessary in such

In

mar or

Bing.

.534.

(no),

142.
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APPELLATE CIVIL.
Before
1882.
March 17.
April 13.

Mr. Justice Innes

PUGARDIN

and

Mr. Justice Muttusdmi Ayyar.

RAVUTAN (Fmsr

Parmonaa,

DEFENDANT),

and

MOIDINSA RAVUTAN

arm axornsn (Pramrn-‘r AND SECOND

DEFENDANT),

Rasroxnmsﬁ
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Civil Procedure Code, Stations 507, 510, 522, 622—Illegal award—Appeal-Revicion—
to act—Appointment
Arbitrators, Appointment
of
of, without consent—Refusal
new arbitrators by Court-Oly'cction by party to suit-Procedure.
Section 522 of the Code of GivilPi-oudurc, 1877, which provides that no appeal
shall lie from a decree upon an award, except in so far as the decree is in excess of,
or not in accordance with the award, assumes that the award has been regularly and
properly passed by arbitrators duly appointed.
Where two of ﬁve arbitrators nominated by the parties
by the Court had not consented

before,

to a suit and appointed

and after appointment declined to act, and

the Court appointed two arbitrators in their place against the consent of one of the
parties to the suit :
Held that under the circumstances,

the appointment of the new arbitrators was not
warranted by the provisions of Section 510 of the Code of Civil Procedure, and that
the order of reference to such arbitrators, the award made by them, and the decree
passed upon the award were ill~gal.

Held, also, that the High Court could set aside the decree under the powers given
by Section 622 of the Code of Civil Procedure.

Tms

was a petition to the

High Court under

Section 622 of the

Code of Civil Procedure, 1877, against the decree of the Subordinate
Court at
umbakonam, conﬁrming an award of arbitrators in Suit
No. 65 of 1880.
I

K

The petitioner,

who was the ﬁrst defendant

in

the suit, objected

to the decree on the following grounds :—
(1) That the arbitrators named originally by him having
declined to accept the arbitration, the Court had no
power to appoint other arbitrators

without his consent.

(2) That on the objections taken by him against the award,
the Court having remitted the matter for the considera

tion and report

of the arbitrators, all the arbitrators

' C.M.P.,

813 011881.

moms

Von VI.]

snares.

415

ought to have considered the matter and submitted their
report, and as three out of ﬁve arbitrators failed to do
so, the award became void and the Court ought to have
proceeded with the suit.
(3)

That the award is further invalid, as the arbitrators
have acted beyond the scope of the reference.

(4)

That the arbitrators have applied the Hindi'i Law to the
parties, and the award is illegal on the face of it.

(5) That the second defendant not having applied to refer
the case to arbitration, the reference itself is void, and

all proceedings thereunder

are ineffectual

and inopera

tive ab im'tio.
ﬁled an afﬁdavit in support of his allegation

The petitioner
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the Court had appointed two arbitrators

that

against his consent, when

the two arbitrators nominated by him declined to act.
Rdmaicbandra Rdu Sahob for petitioner.
Gopakickdryrir

for respondents.

JJ

The Court (Innes and Muttusa'mi Ayyar,
.) delivered the
:—
following judgments
Irmns, J.—-It was objected that the Court could not in such a
case exercise its powers of Revision under

Section

622

of the

Code of Civil Procedure, as under Section 522 an appealis provided.
The case, Boonjad Mat/war v. Nathoo Shahooﬂ), was quoted in

proof of this position.

That is

a case under

does not appear to me to be applicable

in the

present

from a decree

case.

the old Act, and

it

to the questions before us

Section 522 provides that no appeal shall lie

upon an award, except in so far as the decree is in

excess of, or not in accordance with, the award.

The

section assumes that the conditions

existed for passing a

decree, that is to say, an award regularly and properly arrived at

by arbitrators duly

appointed.

In

the present case each party

named two arbitrators; an umpire was appointed by consent of

both parties.
The Judge

made the order of reference to arbitrators on the 17th

December 1880, assuming the consent of the arbitrators nominated.
On the 20th December the arbitrators nominated by the ﬁrst
defendant declined to act in that capacity. The Court gave notice

(1)

I.L.R.

a

on,

375.

57

on‘sam'x
o.

Morm’a‘.
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to the ﬁrst defendant that the petition of the arbitrators would be
On that date the ﬁrst defendant
disposed of on the 14th January.
of any other arbitrators.
The Court, however, appointed twc arbitrators and rejected a peti
tion of the ﬁrst defendant put in on the 19th January, requesting
appeared and objected to the appointment

it itself.

The award was made and objections were taken to
was ﬁnally passed upon it.
The appointment
made under

Section 510.

have ﬁrst consented

the arbitrators

to act and have declined after the
What actually occurred was that whether

seem

named by the parties would act or not had not been

before the reference

was made.

As

soon as the two

named by the ﬁrst defendant understood that they were

they declined to

act.

In

these circumstances,

would

that the Court had no authority to substitute new arbitrators

under Section 510, against the consent of the ﬁrst defendant.

The award made by arbitrators,
properly appointed,

two of whom

were thus im

must be held to be bad and no decree could

I

properly be passed upon it. Under Section 622, think we ought
hold that the Judge acted with illegality, or with material
irregularity in the exercise of his jurisdiction, and that the decree
to

bad and should be set aside.

ence also to arbitrators,

The order of refer

whose consent has not been ascertained,

bad and should be set aside, and the Court should

proceed under

the second clause of Section 507, before referring the
to arbitration.

The costs will be

in the

costs

.-—-I concur.

J

Mcnusiim Arms,

cause.

is

on the award

is
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arbitrators
nominated,

by the Judge was presumably
But that section pro-supposes that the

of arbitrators

reference to arbitration.
ascertained

but decree

it

arbitrators

it,

the Court to call up the case and dispose of

case

again
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APPELLATE CIVIL.
Before

Sir

A.

Charles

KL, Chief Justice

Turner,

Mr. Justice
DAVANI AMMAL

and

Innes.

(PLAINTIFF),

APPELLANT,

1882.
3.
1883.
April 23.

April

and

RATNA GHETTI
Limitation Act, Schedule

In

suits to recover

AND omens

II,

(Dnrmmms),

Section 132—Mortyags—Interut—C'barge on load.

the principal and interest of a loan secured

property, interest for twelve years is recoverable
132 offSchedule
of the Indian Limitation Act, 1877.
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lmmovable

II

THIS was
defendant

by a mortgage

of

by virtue of Article

to recover Rs. 4,830, principal and interest, due

a suit

on a mortgage

Rnsroxmmrs.‘

deed dated 28th

July

and the deceased father

1868, executed by the ﬁrst

of the second defendant,

by
Should such property not
sufﬁce to satisfy the debt, the plaintiff prayed for a decree for the
the sale of the property

mortgaged.

balance against the defendants.

The ﬁrst and second defendants alleged that the debt had been
discharged.

The third defendant

claimed to be in possession as mortgagee

from the ﬁrst and second defendants.
The District Judge dismissed the suit.
The plaintiff appealed to the High Court.
Mr. Devardjdyyar and B-il-igiri Ayg/angdr for appellant.
Mr. Grant and Dunhill for respondents.
The Court (Turner, C.J., and Innes,

J.)

after ﬁnding that the

defendants had not proved that the debt was discharged,

delivered

the following

J UDGMENT.-—A.

question

has been raised

as to the

number

of

years for which a claim can be brought for interest, when such
interest

is

charged

on land.

expressed by the learned

'

With

Appeal 142 of 1881 against the decree of

dated 2nd September

1881.

the

same hesitation

as

is

Judges of the Bombay High Court in

J.

Hope, District Judge 01 Chingleput,

Dam
0.

Barn.

[VOL. VI.
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Lallubbai v. Ndran,(1) we agree with that Court that Article 132
of the Second Schedule of the Limitation Act is applicable, and
that such interest may be recovered for twelve

will

years.

A

decree

pass for payment to the plaintiff by the ﬁrst, and by the second

defendant

of his father, of the sum of Rs.

as the representative

with

5,081-14-0,

decreed and future interest

costs on the amount

at 6 per cent, and for realization of the amount decreed by sale of
the hypothecated

property if the debt is not discharged

in six

months.

We

that the plaintiff’s costs, decreed as aforesaid,
shall be recoverable from the third defendant as well as from the
also order

ﬁrst and second defendants, and we afﬁrm
of the Court of First Instance

as

so much of the decree

dismissed

the residue

of the
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claim.

APPELLATE CIVIL.
Sir

Before

Charles

A. Turner, Kt., Chief

Justice, and

Mr. Justice

Muttusdml Ayyar.

TIRUVENGADA

1888.'

January 29.

CHARI

(anrrrr),

Paramount,

and

VYTHILINGA PILLAI

(DEFENDANT), Rnsronnnur.‘

Civil Procedure Code, Section 273—Dacrae—Excculion—Judymmt

debt—Salo—

Procedure.

A decree for money obtained by a judgment-debtor is not a debt which, by virtue
of Section 266 of the Code of Civil Procedure, can be attached and sold.
Where a decree-holder desires to render a decree obtained by his j udgment-debtor
available for the satisfaction of his own decree, the procedure
273 of the Code of Civil Procedure must be followed.

In Small
Scuth

Cause Suit

Arcot, Chlnna

execution

thereof

Vythtlinga

Pillm'.

N o.

laid down by Section

659 of 1880 in the Subordinate

Tumbi Padyzichi

obtained

Court of

a decree, and in

brought to sale and purchased at auction the
decree in suit N0. 352 of 1879 in the Court of the District Mﬁnsif
of thdambamm obtained by his judgment-debtor against Notam

I.L.R.,

'(l)C.B.P.

6 Bom., 719.
240 of 1882, against the order of

J. F. Bnaith, Ofﬁciating District Judge
of South Arcot, conﬁrming the order of Appavéyyar, District Mﬁnsif of
Chidam
baram, dated 11th August 1882.

MADRAS SERIES.

VOL. VL]
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Padydcbi having transferred his rights in the Tmumcsn‘
decree in suit No. 352 of 1879 to Vakil P. Tirurengaddchdri, the Maﬁa,“
Chirma

Tambi

latter applied to the District 1816an to sell the immovable property
of Notam Vythilinga Pill/1i in order to realise Rs. 138-15-7, the
amount of the decree.

The District Munsif rejected the application on the ground that
had been sent by the Subordinate Court
to the Mﬁnsif’s Court under Section 273 of the Code of Civil

no notice of attachment
Procedure,

and that the procedure required by that section had not

been followed.

On appeal the District Judge ruled that the Mimsif’s order was
passed under Section 232 and not under Section 244 of the Code of

Civil

Procedure, and that, therefore, no appeal would lie therefrom.

The appeal was accordingly dismissed.
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Tiruvengaddcheiri applied to the

High Court

to set aside the order

of the Munsif.
Sundram Sdstriya-r for petitioner.
Dorasdmz' Ayyar for respondent.

The Court (Turner, C.J., and Muttusdmi Ayyar,

J

delivered the

following

J

it

are of opinion that a decree for money, though
”
is not liable as a “ debt
debt,
to sale in execution
udgment

UDGMENT.—-We

be a

The judgment debt could be rendered available in
without attachment, and Section 273 appears to be

of a decree.
execution
imperative

as to the procedure

ment debt and make
ing decree-holder.
e.g.,

the

it
For

to be adopted to secure the

judg

available to satisfy the claim of the attach
reasons which are sufﬁciently obvious,

uncertainty of its value,

the

Code,

it appears to us,

prescribes a particular procedure which renders the sale of a money
decree unnecessary.

The order of the Mﬁnsif was right, and the application must
dismissed with costs.

be

.
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APPELLATE CIVIL.
Before

KL, Chief Justice, and
Muttusami
Mr. Justice
Ayyar.

Charles

A.

Turner,

SAMINADHA MUDALI (Putnam),

lsaa.
January 29.

April

Sir

Pnrxrrossa,

and

20.

THE

SOUTH INDIAN RAILWAY COMPANY (Dsrmmmr),
Rssronnsiv'r.‘

Indian Railway Act, 1879, Section 11, Schedule

II (l)-Silka-~Imuranu_

The term “silks in a manufactured state and whether wrought up or not wrought
"
used in the second schedule of the Indian Railway Act, 1879,
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up with other materials

does not apply to all classes of goods in which silk may be introduced.

A

cloth composed of silk and cotton

thread, one-eighth being silk and seven

eighths cotton, the proportionate value of silk and cotton
half, does not come within the meaning of the said term.

Tms

was a petition under Section

of Civil
Procedure praying the High-Court to revise the decree of the

Subordinate

622

of

being one to four and-e

the Code

Court at Negapatam in Small Cause Suit No. 328 of
-

1882.

The plaintiff sued to recover Rs. 270-1-3, the value of a bale of
cloths given to the South Indian Railway Company for carriage tn
Madras and not delivered.

The defence was that the plaintiii
value of the bale which purported

having neither declared the

to contain silk in a manufac

tured state and wrought up with other materials,
increased charge,
Section 11 of

Act

nor paid an

could not recover the value thereof by virtue of

IV

-

of 1879.

The plaintiff’s claim was dismissed

as to

all cloths in which silk

appeared.

The plaintiff objected to the decree of the Subordinate Judge
on the ground that the Judge had not admitted evidence as to the
which was not silk wrought up with other
materials but cotton wrought with silk.

value

'

of the cloth,

C.R.P. 198 of 1882 against the decree of R. Vssudéva Ben, Subordinate Judge
of Negapatam, in Small Cause Suit 328 of 1882.

VOL.

MADRAS SERIES.
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Gopahichdrydr for petitioner.

Shmdnna

Mr. Shaw (with him Mr.- Grant) for respondent.
The Court (Turner, C.J., and Muttusdmi Ayyar,

4).

J.)

made the

Tm; Sou-m
In max
RAILWAY

Coxraur.

following

Danna—It

Judge took any

does not appear that the Subordinate

evidence as to the fact that the cloths despatched and of which he
disallowed

IV

Act

the price were of the nature described in Section 11 of

of 1879.

This should have been proved by the defendant.

We direct the Subordinate

In

compliance

Judge to retry the issue.
with the above order, the Subordinate

Judge

submitted the following

FINDING.-—“ With reference to the order of the High Court in
Civil Miscellaneous Petition No. 198 of 1882,
have the honor

I

respectfully to submit a statement containing my ﬁndings upon
the quantity of silk contained in each of the samples forwarded
“ Plaintiff

produced the majority of the samples and the defen
dant produced a few on the next day.
have produced what is
procurable in the market to make up the number, but still there

I

are one or two whose samples cannot be procured in the market.

“ Parties examined

each a witness and dispensed

ination of the rest

as

contained in each.

Clause

Section

11

of Act

(1)

IV

they agreed

with the exam

the quantity of silk

as to

of the second schedule attached to

of 1879 refers generally to silks,

wrought up or not wrought up with other materials.
reference as to the quantity which ought to form

It

whether
makes no

part of the

in

article intended to be included
the said Clause (1), so thatI
thought and still think that the samples now forwarded contain
silk wrought up with cotton thread, and that they therefore fall
evidence was taken nor offered by

the vakils, as they knew that as

must know how much

of the list ought to contain.
Hence ﬁnd that the
cloths despatched were of the nature described in. Clause (l),_
of Act IV of 1879.”
Schedule
each item

I

silk

native

I

(1).

No

a

under the said Clause

II

UDGMENT.——The

.

decision of this case turns on the construction

we are to place on the terms “ silks in

a

lowing
i

the fol

'

Upon the return of this ﬁnding the Court delivered

J
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herewith.

manufactured

state and

whether wrought up or not wrought up with any othér'materials."

7
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SXXINXDHA
v.

THE Sou-m
IXDXAN

RAILWAY
COMPANY.

We

are unable to agree with

the Subordinate

[VOL. VI.

Judge that

these

terms were intended to apply to all classes of goods in which silk
may be introduced ; yet it is difﬁcult to arrive at any precise
deﬁnition of the terms. Mr. Shaw has called our attention to the
case

of Brunt v. The Midland Railway Uompanyﬂ) in which a web
as silk web having a silk face and composed in

known in the trade
the proportion of

1

oz. of silk to 1} oz. of India rubber and % oz.
12d. or 13%. (silk) to 7§d. (India

of cotton with relative values of

rubber) and 3M. (cotton) was held to be silk within the meaning of
With the exception of articles 2, 3, 12b, and 16 not
the Act.
one of the pieces of goods produced in this case has a silk face.

But

there are several in which the silk forms the most expensive

The proportionate costs of cotton
part of the material employed.
to
be
one
to
four
and-a-half.
Where there is a
to silk appear
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larger value of silk than cotton estimated at these rates, we con
sider the article may fairly be held to fall within the description

“ silks,”

&c., in the schedule .to the Act.

Allowing

19 rupees the

value of goods No. 4 (one-eighth silk, seven-eighths cotton thread)
in addition to the sum allowed by the Subordinate Judge, we see
no reason to interfere further with the decree.

The parties respectively will pay and receive proportionate
of this application.

APPELLATE
Before

Mr. Justice

TIYAGARAJ'A

1883.
11, 16.

July

CIVIL.

Kinder-slog and

PADYACHI

costs

Mr. Justice lIutclu'm.

(DEFENDANT),

Arrannm,

and

RAMANfTJ'AM

PILLAI

(PLAINTIFF),

Rnsronnmsr.‘

Registration—Interest in land— Value—Tut.

For

of registration the value of the interest created in immovable
property by a mortgage bond is that am by the payment of which the interest
the purpose

could be determined.

Tms

was a suit brought in 1882 to recover Rs. 122-15-9 principal

and interest due upon a bond executed by the defendant
2

H.

in 1876,

& (3., 889.

'(1)S.A. 936 of

1882 against the decree of Adyappa Chettyar, Subordinate Judge
of Cuddalore, reversing the decree of Appavayyar, District Mansif of Chidambamm,
dated m1: August 1832.

p
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whereby certain land was hypothecated

of the debt.

42:;

as security

for the payment Tinnomnx

The principal sum was Rs. 73-15-9, which the obligor

bound himself to pay with interest within the 15th

April

1879, on

which date the sum payable to the plaintiff exceeded Rs. 100.
The defendant denied execution of the bond.
The Mi'msif

dismissed

the suit, but on appeal the Subordinate

Judge decreed for the plaintiff.
The defendant appealed to the High Court on the ground, inter
in evidence for want of
alia, that the bond was inadmissible
registration.
Gurumurtz' Ayyar for appellant.

Mr.

Submmang/am for respondent.

JJ

The Court (Kindersley and Hate/tins,
.) delivered the following
UDGMENT.-—The only material ground of appeal in this case is

J

instrument A, on
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that the hypothecation

brought, was compulsorin

registrablc,

which the suit was
being unregistered,

and,

After reciting

could not affect the property.

the hypothecation

of the property for Rs. 73-15-9, the obligor proceeds to bind
himself to pay the sum with interest within the 15th April 1879.
Interest at the stipulated

rate up to the 15th

April

raise the whole amount due on the bond to something
and the question

is whether

such

a bond

to create an interest in the immovable

Rs. 100.
the 15th

We think
April 1879,

not.

If

purports

property

of

1879 would
over Rs. 100,

or operates
the value of

the whole debt remained unpaid on

the obligee’s

interest would exceed Rs. 100,

but it might have been paid in part or in full much earlier. The
obliges could not have compelled payment earlier, but the obligor
might have compelled him to accept the money earlier, and the
value of the interest actully created appears to us to be the least
sum by the payment

of which the interest would be determined.

This was the test laid down in Jeigappei v. Latchappd,(l) and we
are content to accept it.

We

therefore dismiss this second appeal with costs.
(l) I.L.R.,

5

ma, us.
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APPELLATE CIVIL.
Before

Mr. Justice

Klndersleg/ and

GADE CHELLAPILLA RAU PANTULU

1883.
July 13.

Hate/tins.

(anm),

and

GADE

Famin

A

decree

Hindﬁ

PANTULU

BALARAMAKRISHNAMA

Small Cause Court—JurisdicI-ion-Contribution,
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Mr. Justice

Suit for—Hindu; Law—~Coparcms—

debt.

having been passed against the plaintiff

brothers,

jointly for

a family

(DEFENDANT).*

debt,

and the

and

defendant,

decree-holder

undivided

having levied

the sum decreed from the plaintiff, a suit was brought by him in a Small Cause
Court for contribution against the defendant:
Held that. although that Court could entertain a suit for contribution, such suit
could not be brought by the plaintiff against the defendant

THIS was a
Section

case

stated by the District Mi'insif of Aska under

617 of the Code of Civil Procedure,

for the opinion of the

follows :—

High Court,
“Plaintiff

as

as to meals

and residence.

directs

under the circumstances

'

of the case.

and defendant are brothers.

payment

They are divided only
The decree in 0.8. No. 90 of 1861

of maintenance

and makes the brothers

jointly

The judgment-creditor in that suit proceeded upon the
house now occupied by plaintiff and obtained an order for its sale,
when plaintiff paid off the amount due and now sues defendant
liable.

for contribution.

Each party contended that the other has

sion of the whole of the ancestral property.

posses

The house proceeded

upon, according to plaintiff, is his self-acquisition.

The defendant

denied this and took exception to the jurisdiction of the Court.
Upon the authority of the decisions quoted in Kattaperzmuil Pillai
v. Pam/tanddam

I found that

Pillai(

1) and Gorinda Muneya

tion and accordingly passed

‘ Referred

Tiruyan v. Bapu,(2)
suits for contribu

a Small Cause Court can entertain
a decree

for plaintiff.

case 8 of 1883 stated by G. Jagunnﬁdha Reu, District Mdnsif of Asks.
(2) 6 11.11.03, 200.
(1) a M.H.C.R., ace.

MADRAS SERIES.
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vakil thereupon put in a petition for review Cnntsrmu
He again urged that a Small Cause Court is - hug“, _

defendant’s

which was granted.

not competent to entertain suits of this character and chieﬂy relied

Ali v.

on the case of Futteh

“I

Gunganath Roy.(1)

have carefully consulted

the rulings of the several

High

Courts touching upon the subject.
The Madras High Court held
in Kattapemmdl Pillai v. Panchmuizlam Pillai(2) and Gov-index
M'uneya Tirug/an v. Bapu,(3) that a Small Cause Court is com
such suits; the latter decision

petent to entertain
the

Full Bench,

fully
High Court

wherein

was passed by

of contribution has been

the doctrine

expounded upon sound principles of equity.

altogether
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seem

to support the view of the Madras

Prasael v. Bazj Nat/1(4)
The Calcutta
held a different view, see Nobin Krishna

Natk

see

The Allahabad

High Court,
High Court
Ckakravati v.

Ram Kumm- Chakra-vati(5) and Mitch Ali v. Gunganath Roy.(1)
In the former decision the Judges, (Sir Richard Garth, C.J., and
MeDonell, J.) have suggested the expediency of the question being
discussed by a

Full Bench

which was passed subsequently

This

question

it

seems

607 and 608).

(see pages

The latter

was decided only by two Judges.

was never discussed by a

Full Bench

as

suggested.

“ Proceeding, however, upon the Full Bench decision of the
Madras High Court above referred to, uphold my former decree;

I

but

as the question is

not free from doubt, owing to the recent con

ﬂicting decisions of the Calcutta High Court, and as the defendant’s
vakil requested me to make a reference, would respectfully submit
this question to their Lordships of the High Court for an authori

I

tative opinion.

“ The question referred to the High Court is whether a contri
bution suit, under the circumstances alleged in this case, can lie in
”
a Small Cause Court?
Counsel were not instructed.

The judgment of the Court (Kindersley and Hutchins,
delivered by

KINDERSLEY,

J .-—Plaintiff

both.

She

attached

I.L.R., a Cal.,113.
(2) 3 M.H.0.R., 339.

(1)

(a) 5

M,H.O.R.,

200.

was

and defendant are undivided brothers.

Another brother’s widow had obtained
against

JJ.)

the

a decree for maintenance

house in
(4)
(.5)

which plaintiff

I.L.R., 3 Ali,
I.L.R., 1 on,

63.
605,

was

-

.‘a
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ngm_

residing, and plaintiﬁ
and now

a.
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paid the whole sum due to her,
for contribution. The District Mﬁnsif

thereupon

defendant

sues

has given plaintiﬁ

11.7

_—“'PW'
_:'

decree subject to our opinion on the question:

—“ Whether a contribution suit, under the circumstances alleged,
”
can lie in a Small Cause Court P
As to the general question the decision in Gom'nda Muneya
If another High Court has
Tiruq/an v. Bapu(l)'is conclusive.
taken a different view, that would not justify the Reference,
because the District Munsif is bound to follow the law laid down
by this Court.

It

is settled, therefore,
a Small

brought before

of this case,

circumstances
sustained,

that

a suit

for contribution may be

Court. But in the particular
we think, that the suit could not be

Cause

and ought to have been dismissed.

The relations

of

Hindu law are such that one coparcener cannot
respect of a joint family debt, unless he sues for
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coparceners under
sue another

in

partition.

APPELLATE CIVIL.
Before

Sir

Charles

A. Turner, KL, Chief Justice,

and

Mr.

Jush'ce

Mutluseimi Ayyar.

AMMANI AMMAL

1883,

July

17.

(PLAINTIFF),

APPELLANT,

and

SELLAYI AMMAL

AND

cranes (Dsrsnmsrs), Rssromasm-s.‘

Damaye—Remolmen—Disputad possession—Magisterial
Criminal Procedure

order—Non-mllioalicn—

Code, 1872, Section 531.

A dispute having arisen regarding the possession of certain land, an order was
passed, under Section 531 of the Code of Criminal Procedure, forbidding both plain
tiﬁ and defendant to interfere with the land until either established his title in
Civil Court.
The land in consequence of this order was not cultivated in the following year.

a

The plaintiff sued for damages for the loss of proﬁts resulting from non-cultiva
tion of the land :
Hold that the damages were not the probable result of the defendant’s act being
the consequence

Tms

of the order of the Magistrate.

was an

appeal

from the decree of the District Court of

Trickinopoly.
5

M.H.0.R.,

200.

'(1)Appeal 140 of 1882 against the decree of F. Brandt,
poly, dated 26th

July

1882.

District Judge of Trichino

MADRAS SERIES.
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The plaintiff
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Rs. 2,571 damages for the loss of the

Axum

produce of certain land alleged to have been caused by the ﬁrst,

Bruin.

claimed

second, and third defendants

plaintiff’s title to the

who denied

land.

In March
parties

1881

at harvest

time

disputes

arose between

as to the possession of the land, and recourse

the

was had to

the Magistrate who passed an order under Section 531 of the Code

of Criminal

Procedure, 1872, on the 23rd of

July

1881, to the effect

that neither plaintiff nor defendants should enter on the land
until her or their title was established by the decree of a Civil
Court, and in the mean time the karnams of the different villages
on the land should have the possession of the land.

having brought a suit for a declaration of her
“ the
right to the land, the District Court rejected it as
plaintiff
could and intended to sue for damages for the trespass.”
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The plaintiff

The District Court found that the plaintiff had proved her title
to portion of the land and was entitled to Rs. 500 for the loss of
the crop raised by her and left uncut when the defendants inter

with her possession in March 1881; but held that the
plaintiff was not entitled to damages on account of the land
having lain waste in the subsequent year on the ground that the
fered

loss consequent on the order of the Magistrate was not the natural
consequence of

the acts of the defendants,

being in part to blame, inasmuch
the land claimed by her.

the plaintiff

as she was not

herself

entitled to all

The plaintiff appealed to the High Court on the ground that
her title to all the land in dispute had been proved and because
her claim to damages for the loss of proﬁts of the second year had

ﬁled objections to the decree

and the defendants

been disallowed,

on the ground that upon the evidence no damages

ought to have

been decreed.
Ra'mtisami Mudaliyar for appellant.

The Advocate-General (Hon.
The

J.)

P.

O’Sulh'z'an) for respondents.

udgment of the Court (Turner,

was delivered

by Turner,

CJ.

C.J., and Muttusdmi Ayyar,

(who, after discussing the evi

dence as to the title of the plaintiff,

agreed with the conclusions

of the District Court and proceeded as follows) :—
As to damages, those incurred in the second year were not the
probable

result

of the wrongful act of the respondents, but were

0.
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Axum

U.
SBLLA'YI.

the consequences of a judicial
alone,

Loy-k v.

We

act proceeding

from the Magistrate
They cannot then be recovered from

Ashton(1).

the respondents.

that the respondents

overrule the objection

may also have suffered

[VOL. VI.

damages

from the

claim

exaggerated

made by the appellant, and that, consequently, they should not be
required to pay damages to the appellant ; for, if the respondents
have suffered damage, they should bring a cross-suit.

We

dismiss the appeal and overrule the objection

with costs.

APPELLATE CIVIL.
Before

Sir

Charles

A.

Turner,

Mr. Justice

VIRAPPA NAYAK
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1882.

KL, Chief

Klndersley.
(PLAINTIFF),

October 24.

Justice, and

APPELLANT,

and

1883.
23.

July

KATHANA TALAVAOHI
Landlord and tenant—Rent
by landlord

(DEFENDANT),

RmromaNr.’

Act—Sale of tenant’s interest by creditor—Subsequent
for arrears of rent—Right of purchaser.

sale

The right, title and interest of a tenant in certain land having been attached, sold
in execution of a decree upon a mortgage by his creditor in 1874,

and purchased

the landlord, in pursuance

of a notice

under Section 39 of the Rent

(Madras Act VIII of 1866) issued prior to the Civil Court’s
auction for arrears of rent due by the tenant:

sale,

Recovery Act

sold the land in

Held that the tenant's rights having passed to the purchaser at the Civil Court's
sale there was no interest of the tenant available for sale by the landlord under the

provisions of Section 38 of the Rent Recovery Act.

THE plaintiff in this suit sued to recover possession of certain land
His case was that the land
situated in the mitta of Perzirani.
belonged to one Suh-ramanya

Tale-van

in

1870 and was sold

in

1874

for arrears of rent due by Subramang/a to the mittadar and bought
by Subramanya through his agent Reimdsii'ni Pillai, after which it
by one Doraseimi Ayyzm in execution of a decree in
of 1873 in the Subordinate Court of Tinnevelly against

was attached

Suit

111

Subramanya and brought to sale and purchased by Uorasdmi Ayyan.
(1) 12. Q. B., 871.
416 of 1882 against the decree

" SA.

of P. Tirumal Ran, Acting Subordinate
Judge of 'I‘innevelly, reversing the decree of V. Srinivasa Charla, District Munsif of
Tutiecrin, dated 13th November 1881.

VOL.
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On the 10th of June 1875 the mittadér again sold the land for
arrears of rent and his agent bought it at the sale, and on the 3rd
August 1879, Dorasa'mi Ayyan having died, Virabadra Ayyan, his
brother, obtained a deed of sale of the land and a patté. from the
of paying the amount of arrears of rent
'
In
then due to the mittadar together with a nazar of Rs. 162.
August 1880 the plaintiff purchased from Virabadra rig/yarnv and
mittadar in consideration

on the 18th of February 1881 the defendant took forcible posses
sion of the land.

The defendant, who was the mother-in-law of Subramang/a Tula
van, alleged

that Ra'mdsémi Pillai was her agent and bought the
July 1874 and obtained a certiﬁcate from

land for her on the 9th

the Revenue authorities,

and that she had been in possession and

paid rent ever since to the mittadar.
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'The

Munsif found that

the sale in execution

of the decree

Ayyan against Subramanya Talavaa in Suit
111 of 1873 preceded the mittadér’s sale for arrears of rent due by
Bubramanya, and that Rdimiseimi Pillaz' bought the land at the latter
by Dorasdmi

obtained

sale not on behalf of the defendant
dant’s daughter,

but on behalf of the defen

the widow of Subramanya,

and decreed for the

plaintiff.
On appeal the Subordinate

Judge held that it was unnecessary
to go behind the sale by the mittadar to Virabadra Ayyan in 1879,
because the mittadar and Virabaclra Ayg/an then settled their
Ayyan bought the land “as if it never
belonged to him,” and that the plaintiff’s title depended on the
Inasmuch as the sale for arrears of rent
validity of that sale.
and Virabadra

disputes

held by the mittadar on the 10th of June 1875 was illegal for
want of due notice to the pattadar and for other reasons, the Sub
ordinate Judge held that no title was acquired by the mittadar
who purchased
Virabadra

Ayg/a'n

at that sale and consequently
or to the plaintiff.

no title passed to

The suit was dismissed.

High Court on the ground, inter
Thevplaintiﬁ
alia, that Virabadra. Aygan. had not lost his rights acquired by his
purchase in 1874 at the sale in execution of the decree in Suit 111
appealed to the

of 1873 by accepting

a sale deed

and patta from the mittadér in

1879.

Hon.

Rdma Ra'u for appellant.

BMslzya'm

A yyanga'r for

respondent.

Vimra
11.

Karma.

'-
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The judgment of the Court ( Turner, C.J., and Kindersley, J.) was
delivered by
TURNER, C.J.—In this case the holding had been mortgaged,
and in 1873 the mortgagee brought a suit and obtained a decree for
realization of the debt by sale of the holding. In execution of the
decree, the holding was sold on the 18th April 1874.
On the 14th

April

the landlord issued

a notice of his intention to sell sum
marily, and on the 16th April this notice was afﬁxed to the house of
the tenant with the remark that he was absent. It may be doubted
whether this service should have been accepted as sufﬁcient

without further proof; but, assuming that it was sufﬁcient and
that the sale under the Rent Act was valid, the question arises

it had

whether

not been defeated by the sale of the holding in

execution of the decree

a

It

has recently been

lien on the holding for the rent and
the tenant’s

sale of the holding after mortgage conveys

a

interest

to the

burdened

purchaser

with the mortgage.

The

it,

validity of the mortgagee’s title having been recognized, effect must
be given to
and we must hold that after the sale under the
decree of the

Civil Court

in

there remained no interest

the tenant

is

which was available for sale by the landlord.
allowed, the decree of the Lower Appellate Court
The appeal
restored; but,
reversed and that of the Cciu't of First Instance
is

is

under the circumstances, we direct that each party boar his or her
own costs in the Lower Appellate Court and in this Court.

APPELLATE CIVIL.
Charles

and

In

THE

MATTER

Mr. Justice

or THE rmrrox or T. P.
1882, Sections

2,

XV

of

Small Cause Court, Madras—Jurisdiclion—Insolvenoy—Ad
3—Act

Justice,

Muttuseimi Ayyar.

WALLER.‘
.XI

1882, Sections

23.

The Madras Court of Small Causes has no jurisdiction in insolvency.
of the Code of Civil- Procedure, 1882, which
The second paragraph of Section
authorised the Local Government, by notiﬁcation published in the oﬂicial gazette,
8

1333,

January 26.
April 20.

A. Tamer, KL, Chief

of

Sir

V

Before

8,
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held that a landlord has not
that

Civil Court.

of the

* Special case 79 of 1882, stated by the Judges of the Court of Small Causes,
Madras.

'
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to extend to the Presidency Small Cause Court certain portions of the said Code is 1,, TAVALRK
Small Cause Court Act (Section 2 of Act XV of 1882),
by the Presidency

repealed

and consequently the notiﬁcation
dated 25th February 1879,

of the Governor in Council of Fort St. George,

conferring on the Madras Court of Small Causes juris

diction in insolvency, being repugnant to Section 8 of the Code of Civil Procedure,
1882, as amended, if otherwise
valid, ceased tohave effect when Act XV of 1882
came into force.

Tms

to the High Court by the Judges of the
Court, Madras, under Section 617 of the
Small
Cause
Presidency
Code of Civil Procedure.
was a reference

The facts of the

case were stated as

follows :—

The applicant, who was arrested under a warrant in execution of
a decree of this Court on the 14th November 1882, ﬁled his
petition and schedule on that date applying to be declared an insol
vent under the provisions of Chapter XX of the Civil Procedure
1
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Code.

At the hearing of the case before Mr. P. Srénicdsa Rdu, objec
tion was taken on behalf of two of the creditors to the urisdiction
of the Court to entertain the application, on the ground that the

jurisdiction formerly exercised by this Court under Chapter XX of
the Civil Procedure Code, has been taken away by the Presidency
Small

Cause

Courts Act,

The learned Judge referred the
of the Full Court.

1882.

matter for the consideration

Since the passing of the Act we have been entertaining these
applications,
taken.

the objection

to the jurisdiction never having been

Now, however, that it has been taken, we think it desirable
High Court as we enter

to refer the matter for the decision of the

tain some doubt as to the effect of Act
jurisdiction of this Court in insolvency.
the following, viz. :—
of the former

Civil

XV

of

1882 upon the

The difﬁculty arises in

Act

X

of 1877,
gives power to the Local Government, by notiﬁcation in the
gazette, to extend to the Presidency Small Cause Court any part
Section

8

of the Code.

In

Procedure

Code,

exercise of this power the Government

of Madras,

by notiﬁcation in the Fort St. George Gazette, extended to this
Court, inter alia, the greater part of the provisions of Chapter

XX

X

of the Code.

XV

of 1882 includes in the Schedule of repealed Acts “ Act
of 1877, the Code of Civil Procedure, Section 8, paragraph 2.”

Act

The Presidency Small Cause Court Act, 1882, and the new
59

Code

of

III-"Ga;-
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Civil Procedure, Act XIV of 1882, were passed on the same day,
but the latter came into operation a month earlier than the former.
At the time, therefore, when the Presidency Small Cause Courts

X of 1877 had

Act, 1882, came into force, Act
by Act

XIV of 1882,

former

Act

and the repeal of Section 8, paragraph 2 of the

was wholly

and the corresponding

inoperative

and paragraph of the latter
the notiﬁcations

been totally repealed

Act

remain in force.

of the Government

If

section

this be so,

of Madras under Section

8,

of the old Code are preserved by Section 3 of the new
the jurisdiction of this Court in insolvency
under Chapter XX still exists.
paragraph

2

Code, and therefore

That this is due to sheer mistake on the part of the draftsman
is obvious and the intention of the Legislature not to confer insol
vent jurisdiction on the Presidency Small Cause Courts is clear
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from the fact that in the ﬁrst

Bill

a special chapter was

introduced

limited urisdiction in insolvency which was omitted from
giving
the second Bill for the reasons given in the report of the select
committee thereon.
It is also, we think, equally clear that the
a

Legislature
provisions

can never

have

intended,

of the Civil Procedure

Code

while extending certain
to the Presidency Small

Cause Courts by schedule to the Small Cause Courts Act, to leave
open to the Local Government

it

to extend any other portions by

notiﬁcation.

We doubt, however, whether the obvious intentions of the Legis
lature can be carried out under the Act as it at present stands.
The only way of doing
the words

of Act

XV

ted, and
Section

“Act

X

so, as

it

appears to us, would be to hold that

of 1877” in the ﬁrst column of Schedule

I-B

of 1882, are a mere misdescription and may be omit

“ the Civil Procedure Code,
that what is repealed is
2.” We do not feel certain that we are
8, paragraph

justiﬁed in thus treating the words of the Act.
The question which we would refer for the decision of the High
Court is—
“ Does the insolvent jurisdiction of this Court under Chapter XX
of the Civil Procedure Code conferred by notiﬁcation of the Local
Government

under Section 8, paragraph 2 of Act X of 1877, still
XV of 1882 came into operation P”

subsist since Act

The Advocate-General
ment of Madras.

(Hon.

P. O’Sullican) for

the Govern

MAnaAs snares.

VOL. VI.].
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R. F. Grant for T. P. Waller.
The Com-t (Turner,

C.J.,

In nWALLm.

and .Muttuscimi Ayyar,

J.)

delivered

the following judgments :—
TURNER,

X

C.J.—It

of 1877, Section

was enacted by the Civil Procedure Code,
8, that, save

223, 225, 386 and Chapter

as

Act

provided in Sections 3, 25, 86,
that Code should not extend

XXXIX,

to any suit or proceeding in any Court of Small Causes established

in the towns of Calcutta, Madras or Bombay; but that the Local
might, by

Government

gazette, extend

part thereof
judgment.
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Chapter

a notiﬁcation published in

to such Court the

except so far as related

XX

of that Code invested

the

ofﬁcial

or any
to appeals and reviews of

Civil Procedure

Code

the District Court (a Court

of unlimited jurisdiction in respect of value) with a jurisdiction in
insolvency in the cases of insolvent judgment-debtors who might
be residing, or in custody, within the local limits of its jurisdiction.
The jurisdiction

so conferred

enabled

the District

Court not

only to discharge and protect an insolvent judgment-debtor from
imprisonment (Section 351), but committed to it powers which
could only be properly delegated to a Court having jurisdiction,
unlimited in value and possessing authority to deal with claims of
kind resulting in debts and with every class of property.
The Court must require creditors to prove their claims, whatever

every

their amount (Section 352), might admit or exclude these claims
from the schedule (Section 353), and consequently from participas
tion in the assets of the insolvent,
convert into money the insolvent’s

might appoint a receiver to
property, whether

movable or

(Section 356), might during the period of twelVe years
from the date of the order of discharge, or until a certain propor

immovable

tion of the scheduled debts had been paid, attach and sell, with
certain exceptions, the property of the insolvent, whether movable
(Section 357), and, lastly, might inﬂict on a dis
for a year (Section
insolvent a sentence of imprisonment

or immovable
honest
359).

In conferring these large powers 011 District Courts, the Legis
lature was careful to provide an appeal from all orders passed
under Sections 351, 352, 353 and 357, and it would probably be
held that an appeal also lay from a sentence of imprisonment in
By Section 360
view of the wide deﬁnition of the term decree.
60
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might invest any Court,

other than a District Court, with the powers conferred on District

Courts by Sections

344 to 359, both

that the District

inclusive,

Judge might transfer to any Court situate in his district and so
any case instituted under Section 344; and that any

invested,

Court

so invested

might entertain

an application under Section

344 by any person arrested in execution of a decree of such Court.

Lastly, it was declared that nothing in that chapter should
apply to Courts having jiu'isdiction in certain places in British
Burma/z, where the property of the judgment-debtor exceeded in
Rs- 2,500, or the pecuniary claims against

value

him exceeded

Rs. 5,000, or the property or any part thereof was situated outside
British Burmah.
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It

will

be noticed

that Section

360 was one of those sections

which the Legislature had declared did not extend to Small Cause
Courts in the Presidency towns; it seems then that the Local
would have had no power under that Section to invest
a Presidency Small Cause Court with powers under Chapter XX_
The power of transfer given by the Section to the District Court
Government

also points to the class of Courts to which the Legislature intended
the Section should apply, namely, Courts in a district: and pro
bably it was contemplated that only such Courts in a district
should be invested with powers as were competent, in the exercise

of their ordinary jurisdiction, to deal with claims of all kinds
resulting in debts and without any limit of amount; otherwise

it would

have been necessary to make some provision

respecting

Further, on
Courts whose pecuniary jurisdiction was limited.
reading Sections 344 and 360 together, it would seem that a Court
invested under the latter Section would not, except in cases trans
ferred to

it by

the District Court, have been at liberty to entertain

applications

made by

applications

made by any judgment-debtor, but only applications

made by

a

decree-holder

a judgment-debtor

arrested

under

Section

in execution

344,

nor

of its own

decree.

By

a notiﬁcation in the

Governor in Council under
(lure,

Act

X

gazette of

of 1877, declared

parts of the Code should

Small Causes :—

the 21st May 1878, the

Section 8 of the

Code

of Civil Proce

that, among others, the following

be applicable

to the Madras Court of

MADRAS seams.
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Section 344, except the 2nd clause.

In reWALan.

345, except Clauses

Do.

346.

D0.

347, except the part which referred
than

the

(e)

Do.

decree-holder

to creditors other

and

except

the

clause

relating to the publication of the application.
Do.

349.

D0.

350 and 351, except the parts which referred

than the decree-holder

tors other

to credi

and except the

parts referring to the appointment of a receiver.
This partial application of Chapter XX obviously created difﬁ
If by applying to the Small Cause Court the provisions
culties.

of Section 344, which prescribed that the application
was to be
made to the District Court, the Small Cause Court acquired
a

Section,

a

District Court to entertain applications under the
judgment-debtor arrested or imprisoned or against
as

whose property

had been issued in execu

an order of attachment

tion of the decree of any Court, could have applied to be declared
insolvent and the COurt could have declared him an insolvent and
have

discharged

him but only

regards

as

the

claim

of

ment and sale of

a

visions relating to the appointment
udgment-debtor’s

a

decree which had afforded occasion for the application.

under the
The pro

receiver and the attach

property

were not extended

to the Small Cause Court.
a

it

if

The result than of this notiﬁcation of 21st May 1878,
were
form of relief in insolvency which was
effectual, was to create
by the Procedure

Code.

On 25th February 1879 there was published
notiﬁcation in the following terms :—
Procedure and in
published

modiﬁcation

in the Fbrt St.

1878, as declared

certain

Code to be applicable
Grace

of Section 360 of the Code of Civil

the provisions

of

George

parts

so

much

of the notiﬁcation

Gazette under

only of Chapter

date

XX

2lst May
of the said

to the Madras Court of Small Causes,

the Governor in Council

is

“ Under

in the gazette

a

not contemplated

His

pleased to invest the Court of

pleased under the provisions

of Section

8

is

Small Causes at Madras with the powers conferred on District
Courts by Sections 344 to 359 (both inclusive), and he
further
to extend Section 336 of

the said Code to the Court of Small Causes at Madras and under
Clause

4

Generated for alum (Columbia University) on 2015-08-10 07:56 GMT / http://hdl.handle.net/2027/coo.31924087577213
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

jurisdiction

thereof to direct,” &e.

'

'

LTHE INDIAN LAW REPORTS.

436

It will
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be seen that while the extension of Section

pressed to be made under Section 8,

it

ear

[VOL.

VT.

336 is ex

is declared that the investiture

of the Small Cause Court with the powers conferred on a District
Court under Sections 344 to 359 is made in virtue of the provisions
of Section 360. We have observed that that Section was not
extended by the Legislature to Small Cause Courts in the Presidency
towns,

and therefore it would seem that

Section 360 should ﬁrst

have been extended to the .lladras Small Cause Court before action

But, assuming that Section 360 was inferentially
extended to the Small Cause Court, the question addressed to us
is,

was taken on it.

in the reference before the Court

whether or not the notiﬁcation

of 25th February 1879 has effect in view of the enactment of the
Code, 1882, and the Presidency

Civil Procedure

Small Cause Courts

Act, 1882.

notiﬁcations
as

Act

XIV

1).

it

of 1882,

came

The Civil Procedure

but

it

Code,

1882 (Section

of 1877 was wholly repealed by

Code

far

June

1st

;

The Civil Procedure

same date.

into force on

was provided that

and made under that enactment should, so

published

with the Civil Procedure

they were not inconsistent

Code

of 1882, be deemed to have been published and made thereunder.
It was also declared that when in any Act, Regulation, or Notiﬁ
cation passed or issued prior to the day on which the Civil Procedure
Code

of 1882

Acts) the

came into force, reference was made to

Code

of Civil Procedure or to Act

ence should, as far as might be practicable,
the Code of 1882, or the corresponding
I

and

X

(among other

of 1877, such refer

be read as applying to

part thereof.
of the Civil Procedure
2

;

1

2

1

Code,
The 8th Section, paragraphs
and
of the
1877, corresponds with the 8th Section, paragraphs
of
these
the
corresponding
provisions
Civil Procedure Code of 1882

When then Act

XIV

of 1882 came into force, the notiﬁcation

of

Sections are expressed in the same terms.

it

to have been otherwise valid,
February 1879, assuming
notiﬁcation under that Act.
took effect as
25th

a

The Presidency Small Cause Courts Act, 1882, came into force on
The 2nd Section declares that on and from the
1st July 1882.
day on which the

the

Act

came into force, the enactments speciﬁed in

1st Schedule thereto annexed were repealed to the extent men

tioned therein.

In

the Schedule

“Act X of

1877, the Code

of
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Section 8, paragraph

Procedure,

The 3rd Section

in

inserts

the

-
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2,” is speciﬁed as repealed:
of the Code of Civil
“ Chapter XXXIX ” the

8th Section

~Procedure after the words and ﬁgures

words“ and by the Presidency Small Cause Courts Act, 1882.”
The 23rd Section declares that the portions of the Civil Procedure
Code speciﬁed in the 2nd Schedule thereto (and which did not
include Chapter XX of the Civil Procedure Code) shall, so far as
they shall in the udgment of the Court be applicable, be applied
to the Small Cause Court. But it is provided that the Court may,

with the sanction of the Local Government
notiﬁcation in the ofﬁcial

Gazette

declare

from time to time, by
that any of the said

portions of the Code shall not extend and be applied

to the Small

Cause Court, or that any of such portions shall so extend and be
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applied

with such modiﬁcations

Court, subject to the con

as the

trol aforesaid, may think ﬁt.
The Judges of the Small Cause Court in their reference to this

Court suggest that, inasmuch as Act X of 1877 had been wholly
repealed by Act [XIV of 1882 when the Presidency Small Cause
Court Act, 1682, came into force, the repeal of Section 8, para
graph

Act

2

was

of the Act of 1877 by the Presidency Small Cause Courts
They attribute this to a fault in
wholly inoperative.

drafting; they consider it clear that the Legislature did not intend
to confer insolvent jurisdiction on the Presidency Small Cause
Courts, from the fact that a chapter conferring a limited jurisdic

tion in insolvency found

Bill originally

in the

drawn, but
of the special committee; they
also express themselves as equally convinced that the Legislature
can never have intended, while extending certain provisions of the
a place

was omitted on the recommendation

Civil Procedure

Code

schedule, to leave

it

to the Presidency

open to the

Local

Small Cause Courts by

Government

to extend any

other provisions of the Code to the Small Cause Court by notiﬁ
They doubt whether, in order to give effect to what they

cation.

believe to be the intention of the Legislature, they are at liberty to

hold that the words “ Act
Schedule

I of

Act

XV

X

of 1877

” in

are a misdescription,

the

ﬁrst

column

of

and that what is

repealed is the Civil Procedure Code, Section 8, paragraph 2.
The circumstance that the Presidency Small Cause Courts Act
contains no-insolvency provisions, and that it does not extend to the

Presidency Small Cause Court Chapter

XX

of the CivilProcedare

In reWALLER.
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Code,

suggests

that the Legislature

[VOL. VI.

the objections to

recognized

conferring insolvency jurisdiction on Courts of limited jurisdiction
and of whose jiu'isdiction it is the special feature that it is exer
cised without appeal.

We agree with the Judges of the Small Cause Court that it may
fairly be inferred from the provisions of Section 2, read with the
1st Schedule, and of Section 23 of the Presidency Small Cause Courts
Act that it was the intention of the Legislature to declare what
provisions of the Code might or should, with or without modiﬁca
tions, be extended to the Presidency Small Cause Courts, and that

it

was no longer intended to depute to Local Governments the

extension

of other

parts

The retention of the

of the Procedure

Code

2nd paragraph of Section

8

by notiﬁcation.
in the Code of

XV

Civil Procedure may have been necessary until Act
force and indicated what sections of the Code of Civil
Act

in Courts of Small Causes.

Procedure

When the

XV

of 1882 was passed, the Procedure Code in force was Act
X of 1877, and this circumstance probably explains the reference
to that Act in the Schedule to Act XV, but the 2nd paragraph
of the 3rd Section of the Code of Civil Procedure to which the Judges
of the Small Cause Court have not referred, effects what they have
in our judgment correctly apprehended to have been the intention
of the Legislature.
The Presidency Small Cause Courts Act, 1882,
although it came into force after the Civil Procedure Code, 1882,
was passed prior to the day on which the Civil Procedure
Code,
1882, came into force; consequently
Presidency

orto Act

any reference made in the
Small Cause Courts Act to the Code of Civil Procedure

Xof

1877,

must, so far as is practicable,

part of Act

applying to the corresponding
repealing section of
Section

Act

XV

XIV

be read

of 1882.

as

The

of 1882 has therefore repealed
8, paragraph 2 of Act XIV of 1882, and, inasmth as

notiﬁcation of 25th February 1879 is repugnant to Section
8, Act XIV of 1882, as amended by Act XV of 1882, if other
wise valid, ithceased to have effect when Act XV of 1852 came
the

into force.
Murrusruur AYYAR, J.—I concur.- The question referred to us
“ Does the insolvent jurisdiction of
the Small Cause Court
under Chapter XX of the Civil Procedure
Code
conferred
by notiﬁcation of the Local

Government

under Section

8,

is,
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XV

graph 2 of Act X of 1877 still subsist, since Act
”
into operation ?

It

of 1882 came Iﬂrewmn

that our decision must depend on the effect to
XV of 1882 and to the words in the

seems to me

be given to Section 2 of Act
1st Schedule

Procedure,

thereinmentioned

X of

2.”

Act

Section 8, paragraph

July

force on the 1st

Act

“ Act

XIV

1877, the Code of

XV

of 1882 came into

1882, and by the 1st Schedule

of 1882, which came into force on

of Act

Civil

1st

X

annexed to

J mm 1882, the

of 1877 was formally repealed.
The learned
Judges of the Small Cause Court argue that Act X of 1877 was
not in force on the 1st July 1882, and that the repeal contained in
whole

Act

XV

It

of 1882 is inoperative.

to me, however, that

seems

where there is an apparent absurdity in a legislative enactment,
we are not at liberty to treat

it

as altogether
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of the Legislature

far

as

as practicable

but that

inoperative,

on the other hand, we should endeavour to ascertain

the intention

and to place such a con

struction as would execute that intention.

I do not think

that we

are entitled for this purpose to look at the debate in the Legislative

Council or at the ﬁrst

XV

part of Act

Bill

that was published,

of 1882, nor of any other Act in part materid.

Conﬁning therefore my attention
Section 3 of

neither of which is

XIV

Act

to Section 8, paragraph

of 1882, Section 8, paragraph

2 of

2, and

Act

X

of 1877, and the Schedules annexed to Acts XIV and XV of 1882,
think that the reasonable intention, if any, must have been to

I

paragraph 2 of Act X of 1877, as retained in
In any other view
Section 8, paragraph 2 of Act XIV of 1882.
no effect can be given to the words of repeal in the 1st Schedule
repeal Section

annexed to
therefore

in Section

8,

Act

XV

of 1882, and the words, Act

be taken as intended
8, paragraph

2,

Act

to refer to that

XIV

of 1882.

X of

Act

I would,

answer the question referred to us in the negative.

1877, must

as re-enacted

therefore,
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