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On page 89, line 6, insert not lictwccn "were" and "barred."

page 44, line C of the marginal not'*, for

page 91, line 13 from the end, for Vis read 118.
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MODUN MOHUN and Others
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>

Plaintiffs;
•

.

.

JO*

_

,00.
!885

June 24, 30 ;

July

".

Defendants.

1 ;

d™. i&

FROM THE HIGH COURT IN BENGAL.

CU2JL

and Mithila Law — Execution Sale — Rights of Coparceners — Joint
Family Debt.

Mitahshara

In

.

...'

t/

/

0 , % )
l.t >i <trl ■ "j"/1 jU ^

/

^SjA

an execution sale it appeared that the deht was a joint family deht

J

joint Mithila family, and that the property^// *yt/ 2 *4«J/,,f'-'
"
sold was the share of the whole family in a certain mouzah :—
i^jf
A
incurred

by <?., the head

Held, that DeendyaVs

of

a

Case

(1) did not bind the Court to hold

*

'§

.

that

fc*/fc
nothing but <?.'s coparcenery interest passed to the purchasers^
What flasses by such a sale depends upon the nature of the debt (e.g.,
or not it is tainted with immorality) and the intention of the

%\.

K tL,%uH^ M|

^whether

f

'
The other coparceners not being parties to the sale or the exe- iprrf*
to
are
entitled
the'
fact
or
the
nature
of
try
the
debt
in
/t/l /$7{v~-£f
jcution proceedings,
The purchaser, if he has bought the entirety, may
a suit of their own.
Jf/<f
defend his title on any ground which would have justified the sale.
TLjj^ir^
1 J-S~

J

^ ^

r

/parties.

^T^f^

"APPEAL

from a decree of the High Court (June 16, 1882) reversing a decision of the Subordinate Judge of Bhagulpore (May
14, 1879), and dismissing the suit of the Appellants with costs.
* Present :—Lord

Monkswell,

Lord

Hobhottse,

Sir Barnes

Peacock,

Afi^Tl/.^

J /.

and

^J^^j

SB RICHAbD COUCH.

U<L
(1) Law Rep.

;

4*6

4

Ind.

^^771^1 J CUSg^

5

2.

'

6oL ^

- J^'lt.

INDIAN APPEALS.

J.

mussamit
Nanomi
Babuasin
V.
MODUN

MOHU»

K.

on the 14th of September, 1878, by
Nanomi, on behalf of her minor sons and herself, to

The suit was instituted

C.

1885
'

[L.

Mussamut

set aside a sale

in

in execution of

1872,

a

personal decree against

Girdhari Singh, the father of the minor Plaintiffs and the
husband of Mussamut Nanomi, at which the Defendant Hirdey
Narain had become the purchaser, and had, as such, obtained
possession not only of the debtor, Girdhari Singh's, interest, but
also of that of his sons, the minor Plaintiffs, in an 8 annas
gundShs of a mouzah called Bampore Bhatkera.

11 1

The Plaintiffs' contention was, that that mouzah was ancestral
property, governed by the law of Mithila and Mitakshara, which
belonged to the minor Plaintiffs, jointly with their father, and
had not been sold in such manner, or under such circumstances,
as to

bind the Plaintiffs, and that the Defendant, by his purchase,

took either nothing at all, or at most only the interest of Girdhari
Singh, and that in the latter case, the Plaintiffs were entitled to
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have their shares ascertained by the Court, and restored

to them.

case of such partition being made, the Plaintiff
Nanomi claimed to be entitled in her own right to one

And in the
Mussamut

fourth, the other three fourths being divided equally between her
sons and the auction
mesne profits

in

purchaser;

respect

and the Plaintiffs asked

of their due

for

shares for the time of dis

possession.

The Defendant Hirdey Narain contended that the entire in
terest in the mouzah in question had been sold

so as

to bind the

Plaintiffs.
The principal question which arose under the numerous issues
recorded was of the same character as has been considered by
the Judicial Committee in several appeals, and especially those
of Muddun Thakoor v. Kantoo Lal (1) ; Deendyal Lal v. Jugdeep

Narain Singh (2), and Suraj Bunsi Koer
viz.

:

v. Sheo Prosad Singh (3),

under what circumstances are minors who are jointly inter

in ancestEfil immoveable estate, bound by
joint estate in execution of a decree obtained against

ested with their father
a sale of the

the father alone.
tod

The first Court was of opinion that the Defendant purchaser
'-a ,* «r ftL,
fitA
vLtrtft

'hit1-)

(1) Law Rep.

C

1

a.K^jur

Ind. Ap.

321.

(3) Law Eep.

6

(2) Law Rep.
Ind. Ap. 88.

Hup ^c^IlA

4

tcu.in^7

Ind. Ap. 247.

r
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was entitled to the share of Girdhari, and no more, and that that

3. G.

share was one-half of the whole, under Mithifa law, and that the

1885

mother, under that law, was entitled to no share,
made

for her by her father-in-law

as

having had

and

provision
accordingly
gave the minor Plaintiffs a decree for half of the whole, with
;

mesne profits from the date of decree, and dismissed

the suit as

to the rest of the claim, refusing mesne profits for the preceding
period of dispossession on the ground of the Respondent having
had no notice, when he bought, of the Plaintiffs' interest and
claim.

The High Court,

on appeal

whole interest of the Plaintiffs,
by the sale in execution, and
dismissed.

and cross-appeal, held that the
as well as of their father, passed
directed the suit to be wholly

The facts of the case appear in the following judgments : —
That of the senior Judge of the High Court (Cunningham and
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JJ.),

to the proceedings which termi
nated in a decree against Girdhari, was as follows : —
Prinsep,

after referring

" In execution of this

decree, and for realising the mesne profits,

interest and costs, which by this time amounted to Rs.51,767, an
order was passed on the application of Mrs. Collis, on the 15th of

January,

1872, for delivery of possession to her, and for the attach

ment and sale of the judgment debtor's property. In applying
for sale Mrs. Collis' pleader described the property to be sold as
'

11| gundahs out of the entire 16 annas of
the right and interest of the judgment debtor in mouzah Bampore
On the 9th of Sep
Bhatkera, usli with dakhili, recorded &c.'
the share of

8 annas

tember, 1872, the property was sold for Rs.55,000 to Hirdey
Narain, the present first Defendant. On the 25th of April, 1873,
the Zillah Court of Bhagulpore, after reciting the various proceed
Various
ings in execution of the decree, confirmed the sale.
objections were raised to the sale on the ground of irregularity :
these

were disallowed by the original, and subsequently by the

High Court.

The Privy Council, 19th May 1876, though con
sidering that there had been material irregularity, held that
Girdhari Singh was estopped by his conduct from raising it.

The auction

purchaser

accordingly was put in possession of the
B ?.
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Babcasin
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property, and his right to it under the auction sale is the question
contested in the present suit.
" The Plaintiffs
allege that the decree was not so framed as to
affect the whole joint estate ; that they were not parties, the
nature of the claim giving the Plaintiffs no right against the
other members of the family; that the auction purchaser pur

right and interest of Girdhari ; that there were
material irregularities in the conduct of the sale, resulting in . an
chased only the

inadequate price being obtained

;

that though the Privy Council

has found that these irregularities

had been condoned

by Gird

hari, the waiver by him does not affect them ; that the loan
of the Rs.45,000 was not one which Girdhari could contract so as
to be a binding debt on the joint family

and they pray accord
ingly either (1) that the auction sale may be set aside, the pur
chase-money with interest being refunded to the purchaser, and
;

an account being taken of the mesne profits of the estates during
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his possession

;

or (2) that it may be declared that the auction

sale passed to the purchaser merely the interest of
and that

Plaintiffs

Girdhari Lal,

are, accordingly, entitled to possession subject

to any rights the purchaser may have of enforcing partition

(3) that

if the Court decide that the Plaintiffs'

ascertained

in the present suit, the

necessary

share

;

and

is to

be

parties may be

joined, and „a due account of mesne profits may be taken.
" On behalf of the first Defendant, it is contended
(1) that the
property became self-acquired owing to the distribution by Kirat
Singh ; (2) that in any case the auction sale passed to the pur
chaser the entire interest possessed

by Girdhari Singh and his

joint family in the property in question

;

open to the sons to contest the alienation

part.
" The original Court has found

(3) that it is not now
either wholly or in

:

"

(1.) The property was ancestral, and did not become selfacquired in consequence of Kirat Singh's deed of gift to his
sons.

"

(2.) That the irregularities of the auction sale do not entitle
the Plaintiff to haye it set aside.

"

(3.) That the share of Girdhari in the
sold in execution of decree against him.

joint

estate could be

VOL.

XIII.]
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"

(4.) That only the interest of Girdhari in the joint estate
passed by the execution sale to the first Defendant.
"
(5.) That no notice at the time of sale was given of the
minors' claim, that there was good faith on the part of the De
fendant, and that he believed he was buying the entire 8 annas,
11£ gundahs share; but that this good faith and belief on the
part of the purchaser do not entitle him to claim the minora'

share as having passed by the sale.
"
(6.) That there is no clear evidence as to whether the second
Defendant, father of the minors, is carrying on the suit on behalf
of the family ; but that he, the mother of the Plaintiffs, and the
Plaintiffs all live together, and that consequently a strong pre
sumption arises that the suit is instituted by his direction, and
paid for out of the family funds.
"
(7.) That the two Plaintiffs ought to be put in possession of

their

shares, and the possession

of the purchaser be maintained
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merely to the extent of Girdhari

s

interest in the estate

;

but

the first Defendant purchased in good faith, and no one
on behalf of the minors suggested the existence of their rights,
they are not entitled to mesne profits of their shares up to the
that

as

date of the suit.

"
"

(8.) That the family is governed by the

Mithila

school.

in cash from her
(9.) That the widow had received provision
husband, and was consequently not entitled to a share on par
tition.

" The order of the original Coutt was, that the estate should be

divided into four shares, two to be regarded as belonging to the
father-, and so to have passed to the first Defendant by the execu

tion

sale, and one as belonging to each of the minor sons

;

that

no mesne profits should be allowed previous to the date of the
suit, and the wife's claim to a share should be dismissed.
"
Upon these findings, it is contended on appeal, (1.) that the
property was not ancestral, afld (2.) that even if it were, the

J

auction sale passed to the purchaser the entire 8 "11 gundahs
share of Girdhari Lal's family, and that it cannot now be im
pugned by the minor sons. As to the first point, there is, in my
opinion, no ground for the contention that the act of the father,

in apportioning the

ancestral

estate between

his. two sons, -had

J.
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it

its character and rendering

of converting

'

self-

in the

sons' hands.
The question whether such an
acquired
apportionment could legally be made is immaterial ; but in any
The
case, there was nothing to alter the nature of the property.

rule

the subject was laid down by this Court
Muddun Qopal v. Bam Buksh Pandey (1), and the same view is

in

governing

pressed by the Madras

High Court in Tara Chand

v. Beeb

ex

Bam (2),

and in Mr. Mayne's Treatise, p. 231. The property must accord
ingly be regarded as ancestral, and the question next arises, what,
assuming it to be ancestral, was the interest which passed to the
auction purchaser in virtue of the execution sale. In order to
decide this point, it is necessary to examine with exactness the
transactions out of which that sale arose. These begin with the
loan from Christian, and the two instruments executed at the
same time for securing its repayment.

The effect of these

seems
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to have been to create in a roundabout way a charge on the whole
of the leased property for repayment of the loan and interest in
the instalments mentioned.
written statement,

It

is stated

and that statement has not been denied, that

Collis was son-in-law of Christian.
ments

in the first Defendant's

with reference

Construing

the three docu

to this fact, and in the light which they

I

think, be inferred that they
throw upon one another, it must,
one
that the money was ad
transaction;
constituted
virtually
vanced

by Christian in consideration of and on the security of

; that there was practically an assignment of
the property to Collis for the purpose of securing repayment of
the loan, and a declaration of trust on his part that he would
thus apply the proceeds of the estate.

the two other deeds

" We next come to consider the object for which the loan was
effected.
As to this, we have the fact that in 1272 Girdhari Lal
was engaged in litigation with his brother as to their respective
shares in the family estate ; that Kirat Singh's income was three
lacs, and that his debts
sum between

amounted at the time of his death to

one and two lacs

;

a

that at the time of separation,

the family debts amounted to six or seven lacs ; that in 1272 the
janeo ceremony of Eansbelasi, one of the Plaintiffs, was performed
at a cost. which might be Rs.50,000
(1)

6 Suth.

W. B.

71.

;

that the same ceremony
(2)

3 Mad.

H. 0. Rep.

50.

was

INDIAN APPEALS.,
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performed for a lunatic brother at a cost of Rs.20,000.

Besides

legitimate grounds of expenditure, some acts of personal
extravagance on the part of Girdhari Singh are alleged. It

is,

these

by one of the Plaintiff own witnesses, that the
Ks.45,000 were borrowed for the purpose of litigation with Gird
s

-however, stated

hari Singh's brother. The debt having been thus incurred and
thus secured, Girdhari dispossessed the holder of the property
which he had thus leased and charged with the trust for repay
a

a

suit having been brought by the lessee against him
ment, and
for mesne profits and interest, decree was given and ultimately
executed by the sale of that part of the family property which
had been the subject of the lease.

" The

The father and manager of
an undivided family, with minor sons, having ancestral and other
:

facts, then, amount to this

debts, and legitimate family expenses

to defray, borrows

money

;

a

violation of the trust deed, dispossesses the trustee

and he, and

a

is

presumably the joint family, enjoy the profits arising from the
sued by the trustee, and
decree
Thereupon he
dispossession.
given against him for restoration of possession to the lessee for
the- term of the lease and for the amount of mesne profits which

is

enjoyed.

In execution of this

decree the pro

ostensibly put up to sale and

is

perty in question

is

he has unlawfully

purchased

bona fide purchaser he, and apparently all parties to the
by
transaction, believing that the entire estate was sold.
Every
;

a

is

it

is

raised by the father to the legality of the
possible objection
sale -and the purchaser's subsequent possession under it, except
now for the first time urged, viz., that by
that which
only

the interest of the father passed, and that the rights of the two
What, under these circum
minor sons remained unimpaired.
the position of the bona, fide auction purchaser
Did
he take by the sale merely the father's right, title, and interest,
now contended in appeal,
as the Court below held, or did he, as
"

?

the entire estate

In answering this

question,

the fact that this claim

is

purchase

?

is

stances

is
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a

trust by which he charges
portion of the joint
estate with the interest and repayment of the loan. He then, in

and creates

we have first to take into account

put forward on behalf of the minors by

their mother while she and they are still living and messing
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jointly with the father, and it would perhaps
to infer, as the Count below is inclined

be hardly too much

to do, that the present

suit is promoted by him and paid for out of the family funds for
the purpose of partially defeating the auction sale and giving it
a different and less effect than that which the auction purchaser
and all other persons

interested have all along believed

Whatever objections, therefore,

have.

attempt,

made
to

would apply to such an

by the minors themselves,

the contention

made

on

must be equally

their

behalf by their
is,

applicable

if

it to

a

under
guardian, acting, as we cannot but presume that she
the inspiration and with the acquiescence of the manager him
self.
We must in fact regard this suit as collusive attempt by
sons to set aside, partially or wholly, the effect of the sale, and to
a

take advantage of
mistake on the part of the purchaser, to
which the acquiescence of the manager and their special repre
sentative contributed, and by which they, as sharers in the

but

it

is

This

not necessarily

their rights have been illegally invaded
us to regard their claim with disfavour, as

must dispose

;

if

fatal to their case

Hindu law and the accepted
canons of religion and morality.
We must give the minors their
rights, but the equities of the case are all against them.
" In the first place, then, what did the auction sale purport to
convey to the purchaser

?

one generally discountenanced by

storation to the Plaintiff

The decree in this case was for re
of the possession

to which she was

entitled under the lease, and for payment of mesne profits.
It
did not affect any specific portion of the estate, and in this
the present case differs from those in which a specific

respect

a

decree was given
portion of the estate having been mortgaged
for its sale, and no question as to the actual property sold could
arise.

This being

so, we have next to look to what the language

terest

of

8

it

debtor's property was given, which described
annas 11^ gundahs out of the entire 16 annas,
the judgment-debtor

in

as

'

of the sale proceedings expresses to be the subject of the sale.
In the petition for execution an* inventory of the judgmentthe

the share of

right and in

mouzah Bampore Bhatkera, bearing

jumma of Rs.8106 11a.,' and prayed that this might be attached
The proceeding confirming the sale, and the certifi
and sold.

a
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general family funds, have benefited.
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sale produced at the hearing of the appeal,

are to the

same effect, viz., describing the property as«8 annas 11^ gundahs

it

share, and stating

to be the right

debtor in the whole

ment

and interest of the

judg

This language might

estate.

be

regarded as specifically stating the object of the sale, viz., an
gundahs share in the 16 annas, and the statement

8 annas 11

\

right and interest of the judgment debtor as
Sect. 249 of the Civil Procedure Code, how
description.

as to its being the
mere

that

ever, provides that the proclamation of sale shall declare
the sale extends only to the right, title, and interest of the

judg

in the property specified ; and it
read in the light of this section, this was the proper
meaning of the petition and the certificate. This is the view

may be contended

ment debtor

that,

On the other hand, there was
by the original Court.
much in the character of the previous transactions and the pro
taken

ceedings

in the case to justify a more extended meaning.

The

it,

for a wrongful act
affecting the joint estate, and by which the joint family had
The whole 8 annas share, and not merely Girdhari's
benefited.
had been originally charged with the payment of the
instalments and interest in violation of this charge, and
was

it

interest in

obtained and presumably enjoyed by
the
suit
had been brought and the property
that
joint family
The interest of the ostensible owners would not
put up for sale.
unnaturally be supposed to be identical throughout all the pro
for the profits wrongfully

was

not on

decree against specific mortgaged property,
charge

legally

imposed

breach by the manager
thus

be led to believe that the

'

entire property was being put up to sale.
:

arose out of

upon specific property and the unlawful
of the terms involved in that charge, and

purchaser might reasonably

Court observes

mortgage
a

the sale effected

it

Though

ceedings.

a

the

a

The circumstances

As

to this, the original

at the time of sale were

any perso» not acquainted with the minor
with
the belief that the entire share aforesaid
Plaintiffs' family,
was the property of the Babu Defendant, and
very probable
is

it

such as to impress

that upon such belief the first party Defendant made the auction
purchase
cess

;
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action was one against the father and manager

and when the first party Defendant enforced

the pro

of delivery of possession, no one even at that time on the
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part of the minor Plaintiffs or Mussamut Plaintiff offered opposi
tion, and the absenc» of such opposition confirmed the first party
Defendant in his belief.

Hence the first party made a

bond

fide
in
the
belief
gundahs
11£
that it belonged to the Baku Defendant, and entered upon posses
sion, and the minor and Mussamut Plaintiffs, by the omission of
of the entire share of

purchase

8 annas

an act, allowed that belief which was founded on good faith to
stand up to the day of institution of this suit.'

" The Judge

goes on to arrive at the conclusion that the

Plain

tiffs and their mother believed, at the time of sale, that the entire

J

gundahs were being sold, and that in fact it is only
owing to the new view taken of such proceedings consequent on
the decision of the Judicial Committee of the Privy Council in
8 annas 11

The
that the present claim is advanced.
probability that this was so, is greatly increased by the fact, that

the case of Deendyal
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though the father persistently disputed the validity of the sale,
and carried the case up to the Privy Council, he on no occasion
took the point that the minors' share of the property was not
by it.

affected

I

must therefore conclude, that whatever may

have been the ambiguities

in

the language employed, the interest

which the Court intended to sell, and which the purchaser and all
others

concerned

believed that he was buying, was the whole

8 annas 11£ gundahs share, of which Girdhari Singh was osten
sible owner, and that as a fact, the purchaser has, under the sale,
been put

in actual

I

possession of the whole of that share.

being so,
the sale wholly or partially aside.

Plaintiffs' prayer which
of September, 1872, set
that

This

come to consider the claim of the minor sons to set

it ought not

As regards that part of the

seeks to have the auction sale of the 9th
aside, there

to be granted.

is no difficulty in deciding
The doubts which formerly

existed in Bengal on this point, were removed by the decision in
Deendyal v. Jugdeep Singh (1) and Suraj Bunsi Eoer v. Sheo Per shad
Singh (2), the result of which case is to affirm that in Bengal, as
in the other Presidencies, the undivided interest of a Mitakshara

coparcener in the joint property may be sold in execution of a
It is less easy to
decree against him for his personal debt.
share
of the estate was
dispose of the contention that the sons'
(1) Law Kcp. 4 Ind. Ap. 247.

(2) Law Kep.

6

Ind. Ap.

88.
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not affected by the execution sale.

As to this, it

has been pressed

upon us, that we are concluded by the decision in Deendyal v.
Jugdeep Singh (1) from holding that anything more than the
right, title, and interest of the judgment-debtor passed in the
do not, however, consider that
present instance by the sale.

I

this is the necessary legitimate result of that decision. It is true
that it was then held that in the circumstances of the case, the
judgment creditor purchasing at an execution sale of a money
decree obtained against a member of a joint family, had acquired

only the right, title,
that

if

and

interest of the judgment

debtor

;

and

he had wished to go further and enforce his debt against

the whole family, he ought to have framed his plaint accordingly,
think, however, that the
and made the co-sharers parties.

I

observations in that judgment must be read with reference to the
circumstances of the case, and not as laying down an invariable
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rule that in no case will the coparceners'

interest pass in an

execution sale unless they are joined in the suit. Such a view
would be in direct contradiction of the rule laid down in Muddun
Thakoor v. Kantoo

Lal

(2) in the

Privy Council

and the decisions

I

think, therefore,
of this Court which have followed that ruling.
that although there may be cases in which the debt is personal
to the father, and the father's interest alone is affected
decree, there

are other circumstances

by the

in which the father should

to have been acting on behalf of the family, and the
decree accordingly to have been one binding on the joint estate,
be presumed

and that in the absence of words to a contrary effect, the execu
tion sale affects the whole property and not merely the judgment
debtor's interest in it.

The present case appears to be of this
character. The debt was one which prima facie certainly could
have been recovered from the sons ; the manager was the only
ostensible owner, representing the family to the world at large,
and it would seem to follow that the interest affected by the
execution proceedings should fee the interest with which Girdhari
was competent to deal, and which was in fact his, so far as

Lal

liability for his

debts, not being immoral, was concerned.

Upon

the whole, we consider that the sale having been in discharge of
the father's antecedent debt, which, accordingly, the sons could
(1) Law Rep.

4 Ind.

Ap.

247.

(2) Law Rep.

1

Ind. Ap. 333.
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repudiate only on the ground of its immorality — the joint family
having presumably benefited by the wrongful act which resulted

in the

decree and execution sale — the language of the execution

proceedings not being inconsistent with the view that the whole
estate was sold — the mistake, if mistake there was, as to the inte
rest passed by the auction sale having been one which the minors'

guardian might have prevented and did not prevent, and actual
possession of the entire 8 annas
gundahs having been taken
under the'sale by the auction purchaser, we are not now at

ll\

liberty to set it aside, and declare
session,

so far as the sons'

unlawful.

We think that

that the first Defendant's pos

interests are concerned,

has

been

we are bound to follow the rule laid

by the Privy Council in Suraj Bund Koer v. Sheopershad
Singh (1), viz., that, when joint ancestral property has passed out
down

of a family either by a conveyance

executed by a father in con
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sideration of an antecedent debt, or in order to raise money to
pay such a debt, or in execution of a decree for the father's debt,
the sons cannot dispute it except by shewing, (1.) that the debt
was immoral, and (2.) that the purchaser had notice of the im
morality.

This rule

was held not to be applicable

in that

case,

and the Plaintiffs were allowed to contest the sale on the ground
that the purchaser had notice of their claim, but that is not
suggested

in the

to have been the case

present

instance, and

we

think that its general principle ought to govern our decision.
This view appears to be in accordance with the principles laid
down by the Judicial Committee in Bissessur Lal Sahoo v. Luchmessur Singh (2), and in General Manager of the Baj Darbhanga
Maharaj Coomar Bamapat Sing (3) as to the interpretation to
be put on execution proceedings, when the wording leaves room
v.

for doubt

the interest which they affect.

as to

ingly, that this

I think, accord

appeal must be admitted, and the

Plaintiffs' suit

should be dismissed with costs throughout."

First Court
right in holding that only the interest of Girdhari Singh
Doyne, for the Appellants, contended that the

been actually attached and sold.
(1) Law Eep.

6

Ind. Ap.
(3)

88.

14 Moore's

was

had

The purchaser had no reason

(2) Law Eep.
Ind. Ap. Ca. 605.

6

Ind. Ap.

233.

VOL.

INDIAN APPEALS.

XIII.]

for concluding that anything
whether

the property

more than Girdhari1

He

been intended to be sold.

13
8

J.

interest had

was bound to inquire and ascertain

sold was

Girdhari's

C.

1885

ancestral or self-

acquired estate, and whether, if ancestral, he had minor sons
equally interested with him in that property, who would be
affected by the sale. Further than that, on the evidence it must

MuSSAMUT

Nanomi
Babuasin
v.
MODUN
MOHUN.

by Girdhari for
It
the
benefit
of
the
or
for
family.
joint
any necessary purpose,
was incurred in respect of mesne profits, for which Kability had
be taken that the debt had not been incurred

Under
arisen in respect of a wrongful ouster by Girdhari alone.
the Mitakshara or Mithila law, the obligation upon sons to pay

their father's

applies only to the case of his death and
their taking by survivorship his share, and not to a case like the
present, wfiere he survives and has ample property to pay his debts.
debts

to Muddun Thakoor v. Kantoo Lal (1) ;
v.
Jugdeep Singh (2) ; Suraj Bunsi Koer v. Sheo Proshad
Deendyal
Singh (3) ; Hunooman per shad Panday v. Mussumat Babooee Munraj
Koonweree (4) ; Muttayan Chettiar v. Sangili Vira Pandia Ghinnatambiar (5) ; Collector of Monghyr v. Hurdai Narain Shahai (6).
It was also contended that the First Court was in error in holding
that under the Mithila law Girdhari would on partition have
been entitled to half of the whole property in suit, and in holding
that the Appellant Nanomi was by reason of her father-in-law
having given her a village, debarred from claiming her due share
Reference was made to Mitakshara, c. i.

on partition.

s. 2, v. 8 ;

Pershad v. Bamyad Singh (7) ; Maenaghten's Hindu
188, on Parti
47
Law, vol.
Strange' Hindu Law, 4th ed.,
Colebrooke's Digest, 3rd ed., vol. ii., p. 216

c.

ii.,

Chintamoni,
bk. v., c.

i.

Vivada

;

403

;

s.

231

;

p.

s

Hindu Law,

Mayne's

;

tion

;

i.,
p.

Mahabeer

;

bk. v.,

v. 96.

HA$CJ

tki

(7)

12

Ind. Ap.

128, 143.

Calc. 425.

Wyt*lUi,l

V"l

,

J-

(5) Law Hep.
(6) Ind. L. R.
Beng. L. R. 90, 98.

lt}*»

'

Moore's Ind. Ap. Cas. 424.1*
9

(±)

6

Ind- Ap- 32L
Ind. Ap. 247.
Ind. Ap. 88.

5

^

(3)

Law KepLaw Rep.
Law Hep.

1

V (1)
^itU^wfo)
'

4

^ )CUiif

0.

W. Arathoon, for the Respondents, contended
was fight, and that the purchaser was
Court
the
High
that
The concurrent
entitled to the whole share of the estate sold.
Woodroffe, and

6
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[L. R.

decisions of the Courts below, that the entire share was sold, are

C.

findings of mixed law»and fact, and do not preclude the conten

1885
Ml'SSAMUT

Nanomi
Babuasin
V.
MODUN
MOHUN.

tion that it was not ancestral, according to the law laid down in
Mohabeer Koer v. Joobha Singh (1).
Upon the evidence, the pro
sold
an
was
to
off
antecedent
debt incurred for the
perty
pay

benefit of the joint property.
by the wrongful
for

mesne

The joint family had benefited

ouster effected

profits was

in

by Girdhari, and the decree

effect for restitution of what the family

had wrongfully received and benefited by.
evidence

It

appears from the

and the finding even of the First Court, that all parties

understood that the subject of sale was the entire share of the

Girdhari's interest. Then as to the legal
Hindu son is liable for his father's debts to

estate, and not merely
.

rights of the sons, a
the extent of the assets which have come to him by birth under
the Mitakshara, by death under the Dayabhaga.

Sons and fathers

are not under the Mitakshara
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deal with the estate.

co-equal as regards authority to
The father's position is analogous to that

He represents the estate and
Hindu widow in Bengal.
represents his sons : see Jugol Kishore v. Maharajah Jotindro
Mohun Tagore (2) ; Jutadhari Lal v. Baghoobeer Persad (3) ; and
of

a

the class of cases where the Court

has held

that the father,

though the only person named, was in fact representative of the
Mitakshara, Supplement to vol. i. of MaenagJUen's Hindu
family.
"
On Judicial Proceedings," s. 13, c. 4, p. 153 ; . Baso Koer
Law
Dass (4) ; Suraj Bunsi Koer v. Sheo Proshad Singh (5) ;
Proshad
v. Jung Bahadoor (6) ; Umbica Prosad Tewary v.
Sheo
Bam Sahay Ball (7). The cases in Bengal establish that the

Hurry

v.

particular order to sell is not conclusive as to what really passes
by the sale. If the purchaser is also the execution creditor, the
rule would be different

so far,

that the order would be strictly
cases it is matter of evidence

In other

construed against him.
what was really attached, sold and bought according to the
intention and understanding of all* parties to the transaction.
The other Courts in India have, however,

(S/ tiAl0CJL<\

16 Suth. W. R. 22lify£/*^ }>$
Law
Rep. 11 Ind. Ap. 66.
h)
R. 9 Calo. 508.
L.
Ind.
(3)
U*/
(7) Ind. L. R. 8

(1)

tf

taken another view,

(4) Ind. L. R.
-(5) Law Rep.
(6) Ind. L. R.
Calc. 898.

9 Calc.
6

495.fc/'t*4iltif

lad. Ap.

9 Calc. 389,^893.

l
Ufa

&I llCvUAifr
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and held that the question of the liability of t£e father's share
of the whole family estate depends on the, nature of the debt.
See Ponnappa
the Judicial

Pillai v. Pappuvayyngar (1) cited with approval by
Committee in Muttayan Chettiar v. Sangili Vira

Pandin Chinnatambiar (2).
same thing.

Practically,

it

however,

comes to the

The Bengal decisions say that the son's interest is

J.

C.

1885

mussamut
Nanomi
Babuasin
V.
MODCN
MOHUN.

prima facie concluded by a decree against the father, though if
he was not a party, he may question the decree upon any ground
upon which he could have contested it if he had been a'party, one
ground being that the debt was an immoral one. The Madras
Courts say that the son is always bound unless he shews that the
debt is immoral.

joint family

His objection that it

purpose

was not incurred for a

is not so readily listened to.

The father

being the representative of the family may bind it ; and the
sons have this remedy, that they can restrain their father from
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improperly dealing with the ancestral estate: Deva Singh v.
Bam Manohar (3) ; • Bamnarain Lal v. Bhawani Prasad (4).
Reference was also made to West and Buhler, p. 455.
[Their
would
decide
that
the
main
intimated
they
point first,
Lordships
without

hearing

the Respondents upon the minor

points at

present.]
Doyne, replied.

The judgment of their Lordships was delivered by

1885
Dec. 18.

Lord Hobhouse : —
occurring of late years,
which raise questions as to the circumstances under which ances
tral estate of a family subject to the Mitakshara law becomes

This is

one of 'the cases, frequently

liable to answer the debts of the head of the family.
This family is one governed by the Mithila law, which on the
point under consideration doqs not differ from the Mitakshara.
Its head is one Girdhari Singh. He has a wife, the Appel
lant Nanomi Bahuasin, and

two sons, the other two Appellants,
who were born before the transactions which gave rise to this
(1) Ind. L. R. 4 Madras,
(2) Law Rep. 9 Ind. Ap.

1.
144.

(3) Ind. L. R.
(4) Ind. L. R.

2
3

All.
All.

746, 751.

443, 445.

INDIAN APPEALS.
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suit, and were

1885

family are, or were, possessed of valuable ancestral property in

MuSSAMUT

Nanomi
Babuasin
V.
MODCN
MOHUN.

minors when this suit

was

commenced.

The

land.

In the year
bad wrongfully

1870 one Mrs. CoUis, complaining

that Girdhari

ousted her from land held under lease from him,

sued him to recover possession and mesne profits.

The lease had

been granted as part of an arrangement under which GirdJiari
took a loan of Rs.45,000 from Mr. Collis, the predecessor in titie

On the 10th of April, 1871, a decree was made
according to the prayer of Mrs. Collis's plaint, and the sum of
Rs.32,318 was awarded to her for mesne profits.
of Mrs. Cdilis.

On the 9th of September,

1872, a portion of the family ances

tral land was brought to sale by execution proceedings

in

satis

faction of the decree, and the Respondent Hirdey Narain became
the purchaser.

The property sold was described as

"8 annas
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11£ gundahs out of the entire 16 annas, the right and interest of
the judgment debtor in mouzah Bampore Bhatlcera." The fraction

mentioned was the share of the whole of Girdhari' s joint family,
the remaining annas and gundahs belonging to some relatives
who were separate

in

estate.

A dispute

arose as to the regularity

of the sale, which led to further litigation
sale was upheld and Hirdey

;

Narain took

but in the result the
possession,

which he

still retains.

In

the present suit was brought by the
Appellants against Hirdey Narain and Girdhari. They pray that
either the sale to Hirdey Narain may be wholly set aside, or that
September,

1878,

they may recover possession of the land and that Hirdey Narain
They contend
may be put to take proceedings for partition.
first, that, nothing passed by the sale except such share as Gird
hari would have taken on partition ; and secondly, that he would
only have taken one fourth part.
The Subordinate Judge of Bhagulpore agreed with the Appel
He was of
lants on the first point, but differed on the second.
opinion that by the Mithila law the wife, having had a provision
made for her, would take no share on partition, and that the

He therefore gave the Appel
father would take a double share.
lants a decree for a moiety of the estates in suit. In deciding
for the first contention, the Subordinate Judge founded himself

INDIAN APPEALS.

XIII.]

VOL.
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on DeendyaVs

J.

Girdhari

1885

In his opinion, as Mrs. Collis 'sued
Case (1).
alone, she did not intend her decree to extend over the

entire property of the joint family.

And

he construed the language used to describe

on the same grounds

MtJSSAMCT

the property in the

Nanomi
Babuasin

execution proceedings as though it meant nothing more than the
coparcenary interest of Girdhari.
Both parties appealed to the High Court, who were of opinion
that the whole interest of the family passed to Hirdey Narain by
the sale, and ordered that the suit should be dismissed with costs.

that the interest which all parties believed

The Court considered
that

Hirdey Narain

into possession

was buying was the whole 8 annas 11 gundahs

of which he was actually put. As regards Deen
it does not lay down an invariable

dyaVs Case (1), they held that

interest pass in an exe

rule that in no case will the coparceners'
cution sale unless

they are

joined in the suit.

And they point

in Muddun Mohun's Case (2), a different rule was laid
and that in Suraj Bunsi's Case (3), a statement was made

out that

Generated for alum (Columbia University) on 2015-05-29 06:11 GMT / http://hdl.handle.net/2027/uc1.b4345289
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

down

;

of the effect of the then decisions on the subject, which embodied
the principle of Muddun Mohun's Case (2).
The present appeal
is brought from the decree of the

There

in

found

High Court.

question that considerable difficulty has been
giving full effect to each of two principles of the
no

is

one being that a son takes a present vested
with
his father in ancestral estate, and the other
interest jointly
that he is legally bound to pay his father's debts, not incurred

Mitakshara

law,

for immoral purposes, to the extent of the property taken by him

through his father.
this subject are on'

It

is impossible to say that the decisions on

all points in harmony, either in India or

here.

But the discrepancies do not cover so wide a ground as was
suggested during the argument in this case.

It

appears to their Lordships that sufficient care has not always

been taken

to distinguish

between

the

question how far the

entirety of the joint estate is ljable to answer the father's debt,
and the question how far the sons can be precluded by proceed
ings taken by or against the father alone from disputing that
liability.

Destructive

as

it may

be of the principle

of indepen-

(2) Law Rep. 1 Ind. Ap. 321.
(1) Law Rep. 4 Ind. Ap. 247/
(3) Law Rep. 6 Ind. Ap. 88.
Vol.

XIII.

(&/ /«fl$Z~t

S~

C.

V.
MODUN
MOHUN.
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dent_coparcenary rights in the sons, the decisions have for

I

some

Mussamct

time established the principle that the sons cannot set up their
rights against their father's alienation for an antecedent debt, or

Baboasuj

agaiQst his creditors' remedies

1885

MODUN
MOHUN.

f

for their debts,

if not tainted with

On this important question of the liability of the
estate their Lordships think that there is now no conflict of

immorality.

Joint
]
J

authority.
The circumstances of the present case do not call for any
inquiry as to the exact extent to which sons are precluded by a
decree

and execution proceedings against their father from call

ing into question the validity of the sale, on the ground that the
debt which formed the foundation of it was incurred for immoral
illusory and fictitious.

purposes, or was merely

Their Lordships

do not think that the authority of DeendyaVs Case (1) bound the
Court to hold that nothing but Girdhari's coparcenary interest
passed by the sale.

If

his debt was of a nature to support a sale
legally have sold it without suit, or the
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of the entirety, he might

creditor might legally procure a sale of it by suit. All the sons
can claim is that, not being parties to the sale or execution pro
ceedings, they ought not to be barred from trying the fact or the
nature of the debt in a suit of their own.
Assuming they have
such a right, it will avail them nothing unless they can prove
that the debt was not such as to justify the sale. If the expres
sions by which the estate is conveyed to the purchaser are sus
ceptible of application either to the entirety or to the father's
coparcenary interest alone (and in DeendyaVs Case (1) there certertainly was an ambiguity of that kind), the absence of the sons
But
from the proceedings may be one material consideration.
and
for
the
has
the
if the fact be that
bargained
paid
purchaser
entirety, he may clearly defend his title to it upon any ground
i which

would have justified a sale

if the

sons had been brought in

oppose the execution proceedings.
That brings their Lordships to, consider the nature of the debt
in this case. There was a great deal of discussion whether the

=to

debt originated in the loan of Rs.45,000, or in Girdhari's receipt
of the mesne profits for which the decree was given. It appears
to their Lordships

that the new debt for which the decree
(1) Law Rep. 4 Ind. Ap. 247.

was

VOL. XIII.]

INDIAN APPEALS.

made is the foundation of the sale.

19

But, whichever it was, they

think the High Court

are clearly right in holding that it must
be taken as a joint family debt.
The Subordinate Judge does
not give any opinion on this point. If it is a joint family debt, a
sale to answer it effected either by Girdhari or in a suit against

him cannot

be successfully impeached.

J.

C.

1885
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Nanomi
Babuasin
V.
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There remains only the question whether anything more than
the father's coparcenery interest was bargained for, paid for, and

taken

possession

of by the purchaser.

On this point, their Lord

ships are clearly of opinion that the High Court have decided
rightly. Indeed, the Subordinate Judge did not decide other
the facts go. As before mentioned, he held that
only the coparcenary interest passed, because of the effect he
wise, so far

as

ascribed to Deendyal's Case (1). But he was clear that the exe
cution and sale proceedings was such that the purchaser must
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have thought that he was buying the entirety.
clear that all parties thought the same.

It

is equally

The purchaser therefore has succeeded in shewing that he
bought the entirety of the estate, which could lawfully be sold to
him, and the suit fails upon the merits. Their Lordships will
humbly advise Her Majesty to dismiss this appeal, and the Ap
pellants must pay the costs.
Solicitors for Appellants

:

Barrow & Bogers.

Solicitor for the Respondents

:

T.

L. Wilson.

(1) Law Eep. 4 Ind. Ap. 247.
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Defendant;

COOMARI EODESHWAR

1885

.XTT,

AND

.^a.gio.is.MANEOOP KOER and Another
ON
^

[L. R.

i\ (Jh* »A.* vV

#

APPEAL FROM THE HIGH
Practice

— Discussion of

.

.

COURT

.

Plaintiffs.

.

IN BENGAL.

Evidence and its Effect.

Case in which evidence is discussed and its true effect pointed out, and
in which it is held, reversing a decree of the High Court, that an ikrarnamah
It was connected with
relied upon by the Respondents was fabricated.
other documents already found to be forgeries, its contents did not dispel
suspicion, it was not established by credible witnesses, nor supported by
No order made as to costs, fabricated
U evidence of possession under it.
f documents having also been put forward on behalf of the Appellant.
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APPEAL

from a decree of the High

Court (May 13, 1882)
reversing a decree of the Subordinate Judge of Tirhoot (April 29,
The issue in the case was as to the genuineness of an
1880).
ikrarnamah dated the 13th of December, 1852.
decided that it was fabricated

;

The First Court

the High Court

that it was

genuine.
Cowie, Q.C., and 0. W. Arathoon, for the Appellant.
Woodroffe, and Branson, for the Respondents.

The judgment of their Lordships was delivered by
«

Lord Watson : —

The only substantial question in this appeal relates to the
genuineness of an ikrarnamah, which is alleged by the Respon
dents to have been

duly executed in their favour, on the 13th of

December, 1852, by the deceased Bamkishen Singh, the husband
of the late Bajroop Eoer, the original Appellant, whose daughter,
Coomari Bodheshwar,

has now been substituted as

Appellant by

an Order in Council of the 24th of June, 1885.
Badha Mohun Singh, who died on the 24th of December, 1850,
*
Present :— Lord Watson, Lord Monkswell, Lord Hobhouse, Sir Barnes
Peacock, and Sir -Richard Couch.

VOL. XIII.]

INDIAN APPEALS.

was owner of

in

,

an estate consisting of shares of numerous villages

On his decease, the estate
pergunnahs Mahashee and Bibrah.
was claimed, on the one hand, by Bamkishen Singh, as his

maternal grandson and heir

by Roghunundun Singh,
Radha Mohun,

ah intestato, and, on

the other hand,

son of Dost Dewan, an elder brother of

as the guardian of Deonundun

Singh, who was his

and a grandson of Dost Dewan.
The Respondents,
Koer
and
Janki
Koer,
are, respectively, the widow and
Manroop
daughter of Hurnundun, son of Badha Mohun, who died many
nephew

It is not matter of dispute that the
years before his father.
were
and
are
to maintenance from the estate
entitled
Respondents
of Badha

in

Mohun.

Cross applications were made by Bamkishen and Boghunundun,
the year 1851, under Act XIX. of 1841, for a certificate to

the

estate

of Badha

Mohun.

In support of his claim, Bog-
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htmundun produced and founded on a wasiutnama or will, which
purported to have been executed by Badha Mohun, upon the
The
7th of September, 1849, in favour of his ward Deonundun.
to
declined
to
entertain
as
to
have
Judge appears
any question
the validity of the will, which Ramkishen disputed ; and, accord

ingly,

he dismissed Bamkishen's

the minor Deonundun,

application, and directed that
under the guardianship of Boghunundun,

should continue in possession, until some 'other order was passed.
On the 4th of October, 1852, Bamkishen brought a suit before
the Zillah Court of Sarun, against Deonundun, and his brother
Sheonundun, who had meanwhile succeeded to the guardianship
on the death of Boghunundun, for the purpose of setting aside
the will, and of establishing his right to succeed, as heir, to the
The suit was defended mainly on these
estate of Badha Mohun.

grounds, — that there had been no partition of the ancestral
estate between Badha Mohun and his brother Dost Dewan, and
that the will of Badha Mohun had been duly executed.
As
the
first
of
these
it
is
sufficient,
for
the
defences,
purposes
regards
of the present case, to state that, whilst the Judge of first
instance decided that there had been complete partition, the
Judges of the High Court were of opinion that there had been
to this Board, their Lordships held
that there had been a separation of the families and their estates,
none

;

and that, on appeal

J.

21
C. .

1885
Coomam

Rodeshwab
Manroop

22

J.

O.

1885

Coomari
Bodeshwab
MKoeh?P

INDIAN APPEALS.

.

•

[L. E.

*

•

but that twenty-six villages or lots, forming part of the property

in dispute, were excluded from the partition. As regards the
of these defences, all three tribunals pronounced against
the validity of the wilL
The Judge of the Zillah Court waa of
second

oP*n^on *nat there was no sufficient«proof to establish the validity
of the will ; but the conclusion to which the High Court came,

"
upon the evidence, was, that the wasiutnama was not executed
by Madha Mohun Singh, and that he did not give possession of
his share

^)f

the estate to Boghunundun Singh as guardian for the

minor Deonundun,

In

but retained it

till the time of his death."

with its usual practice, this Board affirmed the

accordance

concurrent decisions of the Courts below, upon this part of the
case,

it being admitted

by the Defenders' counsel

"that no

special grounds existed upon which they could hope to disturb
on appeal these concurrent judgments upon a question of fact."
The result of the litigation, which began in October, 1852, and
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was terminated

by the judgment

of this Board on the 25th of

March, 1875, was to affirm the right of Bamkishen to take, as
heir, the whole estate of Badha Mohun, with the exception of the
twenty-six villages or lots which were held to be joint ancestral
estate.

The Respondents, Manroop Koer and Janlci Eoer, were called
by Bamkishen

as

defenders in the suit thus instituted by him on

the 4th of October, 1852

;

and it may be convenient to explain

now the connection which the Respondents had with these pro
ceedings.

will of the 7th of
September, 1849, Boghunundun Singh, as the guardian of his
nephew, executed an ikrarnamah, which is referred to in the will
Of the

same date with the wasiutnama or

subsistence

deorhi.

laid down

for the expenses and
of Badha Mohun, as well as for the subsistence of the

as containing

the conditions

That ikrarnamah narrates

the execution and import of

the will, and its first and leading
mouzahs,

which

are

condition

is that fifteen

described in a schedule annexed to the

document, have been charged with payment of the personal
expenses of Badha Mohun and the deorhi, &c, without being
incumbered with payment of revenue, and other expenses in any
suit relating thereto, during the lifetime of Badha Mohun, of

VOL.
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^

.

•

Mussumat Bam Koer, and of the Respondent Manroop Koer.
Thereafter, on the 23rd of January, 1850, Badha Mohun executed,
or at least is said to have executed, a deed or letter of gift, by
which, after reciting the wasiutnama of the 7th of September,
1849, and the relative ikrarnamah of the same date by
' his son
Roghunundun, and also the death of Mussumat Bam Koer, he
makes over to the Respondent Manroop Koer, for her maintenance,
" the fifteen mouzahs mentioned in the ikrarnamah, together with

jagirs, mokurruri, &c, which

are

in the

names of my dependents."

There is a letter of the same date, purporting to bear the seal
and signature of Badha Mohun, by which he directs possession

of his

shares of these fifteen mouzahs

to be given to Manroop
Koer, and declares that thenceforth he, and the legatee under his

will, shall have no concern with the

management

of the villages,

lands, &c.
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Assuming,

as we are

bound to do, that the wasiutnama was not

executed by Badha Mohun, it is impossible to suppose that
Roghunundun's ikrarnamah, the letter of gift, and relative letter
of intimation of the 23rd of January, 1850, are genuine docu
ments. Independently of the wasiutnama, Boghunundun's ikrar
namah could have no meaning and no effect; and it is incon
ceivable that Badha Mohun should have made a gift to the
Eespondent Manroop Koer in these terms, when he had not
parted with his estate, and should have affirmed the existence of
a will which he had never executed.
hang together

;

All

of these documents

they are partes ejusdem negotii, and

their terms

and character must have been known to all the fabricators, who
That the Respondent Manroop Koer
ever they may have been.
had such knowledge is very plainly apparent from a petition of
intervention presented by her against the claim of Deonundun
for registration in the year 1859. In that proceeding, she
founded upon the will and Boghunundun's ikrarnamah, and prayed
for confirmation of her possession of her shares of the fifteen
mouzahs, upon the allegation that they had been in her posses
sion from the time when they were made over to her, by her
father-in-law

January,

Badha

Mohun, under a deed dated the 23rd of

1850.

The alleged ikrarnamah, the genuineness of which is the subject

23

3.C.
1885

coomari
KoDe™WAB
Manroop
KOKB.

—™

.

*
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of controversy in the present appeal,

[L. R.

bears

date

the 13th of

1852, about two months after Bamkishen Singh had
his
suit for establishing his rights as heir of Badha Mohun.
brought
jt narrates the institution and object of that suit, and also that
December,

Badha Mohun " in his own lifetime
.

had

settled and granted

kismut of the talook kolom out of his own shares and rights in
villages and 377 bighas, 1 biswa of zerat lands mentioned
below, for the expenses
and Babui

of Mussu)nat

Manroop Koer, the widow,

Janki Koer, minor daughter, the heir of Bajcoomar

Babu Hurnundun Singh, deceased, and accordingly it is in the
Bamkishen Singh then goes
possession of the aforesaid ladies."
on to declare

that, in the event of a favourable issue to his suit,

possession of the villages mentioned in his
" shall confirm and maintain " the possession of the
"
Respondents over the villages mentioned below, and the zerat

on his obtaining

plaint, he
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lands in hat and gunge of Kahturwa, and hat and gunge of
Birugnian, as before." He farther declares that the two Respon
dents,
zerat,

" who

are in possession

&c, shall

of

as before remain

the aforementioned

in

villages

and

possession, and pay the pro

Government revenue into the treasury of the

portionate recorded
Collector."
There is no consideration expressed in the deed, but
the Respondents aver, in their plaint, that Bamkishen Singh was,
at the time, in straitened circumstances, that the Respondent
Manroop Koer helped him fully with money, influence, and with
oral and documentary evidence ; that the suit was brought and
the case conducted with her aid ; and that owing to her help thus
given to him, as well as in consideration of the Respondents'
rights which his ancestor had granted, Bamkishen, during the
pendency of the case, executed and delivered to them the
ikrarnamah in question.
Bamkishen Singh did not live to reap the fruits of his success
ful litigation, having died upon the 18th of October, 1875, before
the order of Her Majesty in Couftcil could be carried into execu
tion. It was not until his widow, the late Bajroop Koer, took
steps to have her name registered as owner of

all the villages

to

which he was found to have right, by that order, that the Respon
dents asserted their right to have possession of the mouzahs now
in question, in virtue of the alleged ikrarnamah of the 13th of

VOL.

*
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That circumstance does not appear to be in
itself material, inasmuch as the ikrarnamah, even assuming its
validity, did not, by its terms, become legally enforceable against
December, 1852.

Bamkishen, or his representatives,
until they actually obtained
possession of the estate decreed to him.
Notwithstanding the
opposition

of the Respondents, Bajroop Koer, in April,

1878,

eventually succeeded in obtaining registration ; and that led to
the institution, by the Respondents, of the suit in which this
appeal is taken, in which they pray, inter alia, to have their right
to the mouzahs therein specified established in terms of the said
ikrarnamah of the 13th of December, 1852

;

to have their posses

sion of the property in suit confirmed and allowed to stand ; and
to have the name of Bajroop Koer expunged, and their own names
inserted in the register as owners of the mouzahs.
The alleged ikrarnamah by Bamkishen, which is the sole foun
of the claims urged by the Respondents in this suit,

appears to their Lordships to be prima facie a document of very

From the narrative already given of the
which
transactions by
it was preceded, during the lifetime of
Badha Mohun, it is obvious that a system of fabrication of deeds
doubtful authenticity.

was being unscrupulously carried out, with the view of depriving
Bamkishen Singh of his inheritance, and of vesting the succession
which truly belonged to him in Deonundun and the Respondents.

Boghunundun's ikrarnamah, and Badha Mohun' s two letters of the
23rd of January, 1857, were undoubtedly fabricated in the interest

of the Respondents

;

and it is by no means improbable that those

guilty of such fraudulent practices,
the
of
for
giving the Respondents possession of the
purpose
fifteen mouzahs, should have gone one step farther, in order to
persons, who had already been

secure the possession of the Respondents,
these previous frauds being detected,

buted to Bamkishen,

is,

inheritance vindicated.

Iu point of

in the

possible

event of

and Bamkishen's

fact,

right of
the ikrarnamah attri

by its*tenor, almost

as closely

linked to

is

it

is

the deeds previously fabricated, as each of these deeds
to the
not easy to reject the inference that the same
and

others

;
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dation

tissue of frauds runs through them all, and connects

the ikrar

namah now set up with its predecessors, which were falsely repre
sented to be the deeds of Badha Mohun.
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[L. E.

The internal evidence afforded by the ikrarnamah of the 13th of
December, 1852, does not tend to dispel the suspicions created by
its antecedents

and general character.

Bamkishen is thereby

ma(je t0 affirm that Badha Mohun had granted certain villages to

^esPondents for their maintenance ; and it is not pretended
that there ever was such a grant, unless it were contained in the
letter of gift dated the 23rd of January, 1850, which is not a
genuine le$er. It is hardly credible that Bamkishen should have
recognised the authenticity of that letter or the validity of the
gift thereby made to the Respondents; because the letter, if
genuine, was an affirmation, under the hand and seal of Badha
Mohun, that he had executed

the very wasiutnama which Bam

kishen was then endeavouring to set aside on the ground that

had not been executed by Badha Mohun.

It might

it

possibly be

the Respondents cannot make that suggestion, because any such
statement would have been false and fraudulent.
It is also a
remarkable feature of this ikrarnamah that it makes Bamkishen
"
undertake an obligation to " confirm and maintain
the Respon
dents' possession, not only of the fifteen mouzahs included in
Badha Mohun's fabricated letter of gift, but of six additional
mouzahs,

of which Bamkishen is farther made to state that the

Respondents were actually in possession at the date of the ikrar
namah.
That statement is now proved to have been untrue ; but
an ingenious attempt has been made to shew that the obligation

undertaken by Bamkishen was, to confirm the Respondents' pos
session of the fifteen mouzahs, and to deliver to them possession
of the six new mouzahs.

In the opinion of their Lordships it is

which the Respondent themselves

have put upon

but

a

impossible to put that construction upon the plain and unam
biguous language of the deed ; and it is not the construction
it,
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suggested that Bamkishen accepted the Respondents' statement
that there had been such a gift to them by Badha Mohun ; but

mere

afterthought, suggested by the necessities of their case. In the
5th article of their plaint the Respondents aver that — " In accord
ance with the ikrarnamah above adverted to {i.e., the ikrarnamah

of the 13th of December, 1852), Bajah Bamkishen Singh, husband
of the Defendant, having admitted the proprietary right and title
of the Plaintiffs

to the

mouzahs, lands, gunj, &c,, specified

in

the

INDIAN APPEALS. ,

VOL.XIIL]
ikrarnamah
tiffs
they

aforesaid,

which were in

since former times."

the possession of the Plainin
the
7th ftrticle of their plaint
Again,

that the Appellant,

aver

" executed the

27

decree of the

after the death

Privy Council,

of Bamkishen,

decree of the Privy Council."

The Eespondents may, of course, rebut the presumptions
arising from these suspicious circumstances by reliable- evidence
shewing that the ikrarnamah was, in point of fact, duly executed
and delivered to them by Bamkishen Singh.

The burden of

proving the due execution and delivery of the deed lies upon the
up

;

and
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spondents

it

now becomes
have

it
far the Re

are endeavouring to set

necessary to consider how

succeeded

in satisfying

the heavy onus thus

incumbent on them.
The evidence adduced and relied on by the Eespondents, in
support of the genuineness of the ikrarnamah, may be conveniently
dealt with under these two heads : — First, evidence

tending to

prove that the deed was executed by Bamkishen, on the date it
bears ; and that, in consideration of its execution and delivery to
them, the Respondents, in terms

of a verbal agreement to that

effect, gave Bamkishen documents, and money to the amount of
Es.5500, to assist him in the prosecution of his suit ; and secondly,

evidence tending, to prove that Bajroop Koer, after her husband's
death, fully recognised the validity of the ikrarnamah

;

and also

that, at the time when she executed the decree of the Privy
Council, Bajroop Koer expressly confirmed the Respondents' pos
session

of the fifteen mouzahs described in Badha Mohun's letter

of gift, and likewise gave them possession

of the six additional

mouzahs specified in BamkisheVi's ikrarnamah.
Their Lordships agree with the Judge of - the Subordinate
Court in thinking that the evidence comprised in the first of
these heads is not of a reliable character.
There are, no doubt,
four witnesses, Sham Lal, Chulhai Boy, Chowdry Jodu, and Sajiwan
Lal, who speak to the verbal communications which are alleged
to have passed between

1885

Coomahi

Rodeshwab
and, at the time of

carrying out the process of delivery of possession, in conformity
with the conditions set forth in the ikrarnamah above adverted to,
allowed the possession of the Plaintiffs to stand in regard to the
mouzahs and lands specified below, which are included in the

parties who, in these circumstances,

3. C.

Bamkishen and the Respondents, at the

, J

M^^°p

*

28

j. c.

time when the ikramamah

Coomaei
Bodeshwar
Manroop
'

is said to have been arranged and

but their depositions are neither consistent with each
other, nor satisfactory, and, moreover, they do not tally with the
executed

1885

[L. R.

^INDIAN APPEALS.

•

;

terms of the ikramamah.

ture,

as

Chulhai Boy also attests his own signaa witness, to the ikramamah, and another witness attests

his father's signature

but the evidence of Chulhai Boy upon that

;

point cannot be credited,
important matters,
rejected.

if his

be, as

testimony, upon other and equally
their Lordships think it ought to be,

There is also a considerable amount of oral testimony

as to the money payments, amounting

in all to Rs.5500, said to

have been- made at various times to Bamkishen

;

and that evidence

is supported by letters alleged to have been sent to the Respon

dent Manroop Koer by Bamkishen, none of which are authenticated
by his seal or signature. In a case like the present, where there
has been so much fabrication

of formal deeds, such writings as

Regular account
books were kept by the Respondents, but these have not been
produced. It is not probable that Bamkishen Singh, who at the
time when the greater part of these advances are said to have
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these must be received with extreme

caution.

been made, was the adopted son of a wealthy Maharanee, stood

in

Nor is it probable that money in
need of pecuniary assistance.
tended for remittance to Calcutta or London, for the purposes of
Bamkishen's suit, should have been sent to him in specie;

but

evidence of payment in that shape can be very easily got up, and
cannot be so easily checked as when money is remitted by banker's
draft or letter.
rous witnesses

The Subordinate Judge before whom the nume
who testified to these

did not believe them

;

payments were examined,

and that is a circumstance to which their

attach considerable weight, especially in a case where
the conclusion drawn by the Judge who saw the witnesses under
Lordships

examination is in accordance

with all the presumptions arising

from facts established beyond dispute.

It

has also been argued

in connection with this part of the

case

that the written pleadings filed by the Respondents, as defenders
in Bamkishen's suit, afford conclusive evidence that they were
acting in concert with the Plaintiff, and aiding his contention
that the wasiutnama set up by Deonundun and his guardian was
invalid.

The learned Judges of the High

"
opinion that in both

Court express

these written statements

an

the wasiutnama

VOL.

INDIAN APPEALS^

XIII.]

will

bear

that

construction.

in

these

documents

false;"

J. C.

which

1885

of the Plaintiff, the

but the substance

of her

defence was that the wasiutnama had already been held to be

Talid, in the proceedings under Act

XIX.

of 1841, and that, in

asmuch as Deonundun and his guardian had been, " in conformity
with the condition laid down in the said wasiutnama, as well as

in the ikrarnamah

dated the 7th of September,

1849, executed

by

Eajah Boghunundun Singh, in possession, and your Petitioner's
client, too, has been in possession of some of the villages covered
Where then has the Plaintiff any claim
by these documents.
now?" In the written statement filed by Jariki Koer, it is
not asserted that Badha Mohun did not, in point of fact, execute
but that Badha Mohun had no power to dispose
thereby of certain village shares which, she alleged, had pertained
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the wasiutnama,

to her father, and belonged to her by right of inheritance.
To come next to the evidence of possession, which is of some
importance in this case.

There can be no doubt that,

Respondents were able to shew that, before

if

the

this suit was insti

tuted, they had, with the assent of Bajroop Koer, obtained, and
had thereafter continued in possession of the mouzahs in question,
under and in virtue of the ikrarnamah of the 13th of December,
1852, that would go a long way towards

of the

deed,

in any question

between

establishing the validity
them and the Appellant.

The alleged possession of the Respondents may be divided into
three periods. The first of these begins with Badha Mohun's letter

of gift,

29

have

Manroop Koer did state by her

pleader that, "according to the assertion
wasiutnama was in reality

•

Their Lordships

was denounced as an unreal document."
been unable to find a single passage

•

•
»

dated the 23rd of January, 1850, and ends with the execu

tion of the decree of the Privy Council, in favour of Bamkishen,
by his widow, Bajroop Koer ; the second begins with the execu
tion of that decree, and terminates with the institution

of the
proceedings taken by Bajroop Koer, with the view of obtaining
registration of her name as owner of the mouzahs in question ;
and the third embraces

the period between the last-mentioned
date and the institution of the present suit by the Respondents.

Having regard to the terms of the judgments pronounced in
Bamkishen' s suit, to which the Respondents were parties, it is at
least doubtful whether they can be held to have been in posses-

coomam
Kode™wae
Manroop

"

30
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•

sion of the fifteen mouzahs

specified

IX. R

in the letter of gift of the

23rd of January, 1850, before the death of Badha Mohun, on the
24th of December of the same year.
But it does not seem to
admit of doubt

that>

^ecree 0f *ne

jja^a Mohun, until the

from the death of

Council was executed by Bajroop Koer, the

Their
Respondents were in the possession of these mouzahs.
of
was
that period,
dependent upon
possession, during the whole
the right of Deonundun, derived from the invalid wasintnama of
the 7th of* September, 1849, and can therefore throw no light
The state
upon the question arising for decision in this appeal.
of actual possession during the third period already referred to is
also,

in the estimation of their Lordships, of little or no value

as

ikrarnamah, because,

evidencing the genuineness of Bamkishen's
during the whole of that period, there were disputes going on,
both as to the validity of that deed, and the possession of the
to which

it

relates.

is

one which

of real importance,

as

accordingly, the only

regards possession.

A great

mass of oral testimony has been adduced by the Respondents, to

the effect that, when the decree of the Privy Council was exe
cuted, Bajroop Koer caused intimation, at the same time, to be
made to all concerned, that the Respondents were to remain in
possession

of the mouzahs

to have possession
Ramkishen's ikrarnamah.
also

already possessed by them, and were
of the six new mouzahs specified in

Their Lordships

have come to the con

clusion, with the Judge of the Subordinate Court, that the wit
nesses who speak to these facts are unworthy of credit. They are
unable to indorse the views expressed, upon this part of the case,
by the learned Judges of the High Court. They seem to be of
not being proved to their satisfaction that Bajroop
opinion that,
must neces
Koer was in actual possession of these mouzahs,

it

it

it

sarily follow, not only that the Respondents were in possession,
but that possession had been ceded to them by Bajroop Koer in
must be observed, that
terms of Bamkishen's ikrarnamah. But
the execution of the decree of 1875 had not the effect of trans
was merely an authoritative intima
ferring actual possession,

it

tion, to persons interested, that the decree holder had the right to
more probable than that the
Nothing
possess for the future.
is
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The second of the periods referred to

is,

mouzahs

Respondents, who had then begun to set up the ikrarnamah, upon

VOL.

,
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which they now rely, should have attempted to retain the mo'uzahs

J.

which they then possessed, and to usurp possession of the additional mouzahs which they now claim. But it does not follow

1885

that Bajroop Koer

assented to their retaining or taking possesOn the contrary, all the real evidence, apart from the

sion.

depositions of the Respondents' witnesses, points to the conclu
About a year after the execution
sion that she did not assent.

of the

decree, Bajroop Koer presented four separate

petitions for

registration, in respect of these very mouzahs, all of which were
opposed by the Respondents, on the ground that they were in
under BamMshen's

The question of pos
session was decided against the Respondents, both in the Col
lector's Court, and in the Civil Court to which they appealed.
possession

It

ikrarnamah.

is a remarkable fact, and one not easily reconcilable with the

depositions of the Eespondents' witnesses in this suit, that, as
recorded by the Judge in these registration proceedings, Manroop
Koer virtually abandoned " her claim respecting present posses
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sion," and merely pleaded that she had a right to be in possession.
The Judge of the Civil Court not only records the fact that her
allegations of present possession

were given up, but states ex

pressly that it was quite clear that Bajroop Koer, when taking
out execution of the Privy Council's decree, made no exception
of. shares in the Respondents' favour, but took out execution of
.the entire decree.

explain

April,

The Respondents have made no attempt to

the reason why that judicial admission was made in
; and the absence of any. such explanation strongly

1878

suggests that the evidence of possession which they have adduced
in this suit was ndt, at that time, in existence.

will therefore humbly advise Her Majesty
that the judgment of the High Court, dated the 13th of May,
Their Lordships

1882, ought to be reversed, and the judgment

of the Subordinate

Court, dated the 29th of April, 1880, restored.

Seeing that both

Courts below have held that thg original Appellant was guilty of
using fabricated documents in support of her allegations of pos
session, their Lordships

deem

it right to mark their

sense of the

impropriety of such conduct by making no order as to costs.
Solicitors for the Appellant

:

Henderson

Solicitors for the Respondents

*

:

&

Co.

Woodroffe, Burgess,

&

Loch.
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Coomam
RoDe»HWAB

Mjj^°op
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MAHARAJAH

MIRZA SRI ANANDA, j
Sultan Bahadoob of Vizianagram Samas- j Plaintiff
TANAM

;

)
AND

1886
Feb. 6.

PIDAPARTI

SURIANARAYANA

SASTRI

and Others
ON

kit

APPEAL FROM THE HIGH

Madras Regulation

XXV.

Madras Regulation

XXV. of 1802,

o/1802,

COURT

Defendants.

AT MADRAS.

sect. 3 — Inams — Presumption.
sect. 3, imposes restrictions

on aliena

of the public revenue, and under it the
has no power to disturb grants otherwise valid made by his

tions only to secure the interests
zemindar

predecessor, or titles to inams acquired by prescription.
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Where inamdars had received a grant in perpetuity of certain lands in
1811, and in 1863 had received a regrant thereof from the Appellant's

iuL

predecessor on terms less favourable to themselves, held, that the Appellant
n0 power a^ter
death of the last mentioned grantor to determine
their tenancies by notices to quit.

APPEAL

of the High Court (May 1, 1883)
of the Subordinate Judge of Vizagapatam

from a decree

reversing a decree

12, 1882) and dismissing the Appellant's suit with costs.
The Appellant brought his suit on the 1st of March, 1882,
against thirty Defendants, of whom the Respondents were the

(May

first eight, to recover the village of Buradapeta in his principality,
and also a sum of Rs.337 balance of kattubadi or cost for the
years 1289 and 1290, and also to recover Rs.2000 for the entire
cost for 1291, and to recover the costs of the suit and subsequent

profits and interest.
The Respondents were members of the same family, enjoyed
the village in shares, and were the principal Defendants.
The facts are stated in the judgment of their Lordships.
The Subordinate Judge decreed in favour of the Appellant for
possession

palli

He found that the village of Chetanapermanent inam to Pidaparti in 1797 by

of the village.

was granted as a

* Present:— Lord Monkswell,

Richard Couch.

Lord

Hobhouse,

Sib Barnes Peacock,

Sir
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that in 1802 the village of Malliada was
given by the same grantor to the same grantee in lieu of Chetana;

palli ; and that in 1811 Buradapeta was given in lieu oiMalliada.
He also found that Buradapeta was at the permanent settlement
included in the assets of the Vizianagram zemindar; that the
estate in the hands of Naraina Gajapati was ancestral and not
that the cowle of 1850 was true

that the arrange
ments alleged to have been entered into in 1863 between the late
Maharajah and the other representatives of the Pidaparti family
self-acquired

;

;

were true and

binding on the present members of the family ;
that Naraina Gajapati' s grant in 1811 was not' binding on the
Plaintiff, that it came to an end in 1845, that the grant of 18G3
was a new grant, that it was resumable at will, and that whether
permanent or resumable at will it was not binding on the Plaintiff,
was entitled to bring this suit which was not
barred by limitation, the cause of action having arisen in 1879,
the date of the death of the Plaintiffs father.
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who accordingly

The High Court, on the other hand, held as follows : —
" The Maharajah, by whom the arrangement was made in 1863,died in 1879, and was succeeded by the Respondent.
In 1881
the Respondent called on the Appellants to execute fresh engage
ments, undertaking to pay such rents as he might fix, and, on

their refusal, notice
the village

was given them

on the 1st of

July,

in February,

1881.

1881, to quit

The Appellants

having
neglected to comply with the notice, this suit has been brought
for their eviction.
The Subordinate Judge holds that the
inamdars were not in possession in virtue of their inam right from
1853-1863, that in 1863 a new grant was made to them, and that,

in view of their pleadings in the mortgage suit, they are not
entitled to deny that it was a new grant. He also holds that the
new grant was resumable at pleasure ; that, if it was not so
resumable, it was not made for any of the purposes recognised by
Hindu law and the zemindary regulations as rendering it binding
; and that, if the original grant sub
sisted after 1863, the position of the Respondent similarly to that
of the zamorin entitled him to repudiate grants made by his

on the zemindar's successors

predecessor,

unless it was shewn that such grants were made for

the benefit and improvement of the estate.
Vol. XIII.

D
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" We
may deal first with the last reason assigned by the Sub
ordinate Judge in support of his decision. The Maharajah is a
1885
Maharajah nobleman whose family, prior to the introduction of British rule,
Mibza Sri no doubt exercised from time to time certain rights of sovereignty
Anas da
v.
On the introduction of
over more or less extensive territories.

J.

C.

PlDAFAbTI

Surian-

abayana

Sastri.

British rule, the sovereignty over the territory in which the

estate

were situated passed to the Crown.

of the Maharajah's ancestors
The difference between the Respondent and the zamorin is that
the personal law of the former is Hindu and the latter Malayalam,
and even under the Malayalam

law the zamorin would not be

entitled to dispute grants made by his predecessors to which, if
originally invalid, the holders had acquired a prescriptive title.

in reference to the personal law of
—
the parties 'that is the Hindu law and the Common and Statute
This

case falls to be decided

Law of British India.
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" We may next

dispose of the contention that the Appellants,

in

view of their pleadings in 1866, have no right to assert that the
arrangement in 1863 was other than they then alleged it to have
been. The Subordinate Judge appears to have considered, though

it distinctly, that the Appellants are estopped from
The
allegations made by the Appellants in 1866, in a
doing.
suit to which the Respondent was not a party, may no doubt be
he does not say
so

used as evidence of admissions made by the Appellants, but they
do not estop them from asserting as against the Respondent that

We are, then, at liberty to
consider what was the real nature of the arrangement in 1863.
On this point, with all respect for the opinion of the learned

these admissions were inaccurate.

Judges who decided the Appeal R. A. 22 of 186$, we find ourselves
unable to agree with the view they expressed.
The inams had
been arbitrarily attached as resumable in 1845 under a misappre
The right of resumption was questioned ;
the revenues of the inams had been applied to satisfy the arrears
hension of the law.

of revenue due on the zemindary„on the understanding that the
amount appropriated would be repaid if the attachment was

In

1853 a temporary concession
was made to the
which
were
not
inarudars, with
satisfied : the village was still
they
held zuft, or attached, pending the settlement of the dispute,
released.

until in

1863 the Maharajah finally came to an arrangement with
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the inamdars.

Reading the petitions and orders together, it
J. C.
that
the
inamdars on their part offered, not indeed to
appears
1885
forego their claim on the misappropriated income, but to consent Maharajah
Mieza Sri
that it should be set off against such gifts as were ordinarily
made to noblemen in India by their tenants and dependants, and
to pay an increased quit-rent, and this surrender of rights asserted
by them they offered

on condition

that the grant should be

reinstated.

" They subsequently

offered to pay quit-rent at the fate at which

it had

been paid from 1853 to 1863, and there can be little
doubt this was the result of a negotiation.
Possibly the inamdars
were influenced

to offer these terms by reason that a decision,

unfavourable to certain grantees in the same zemindary, had
been then recently pronounced on an erroneous view of Regula
tion XXV. of 1802.
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" On the other hand, the late Maharajah, reciting the
grant by
his father and the attachment of the village and the terms of the
adjustment at which the parties had arrived, accepted the terms
offered and directed his officer to put the zuft lands in possession

of the inamdars, — in other

words,

to take off the attachment

which had so long subsisted, for the lands were at the time in the
possession of the inamdars or of their tenants.
accordance

It

is true that

in

practice in this country the applica

with a common

tions were made by the leading members only of the two branches
of the family of the original

inamdar

;

but it would be unsafe to

infer from this circumstance that the right was recognised as
abiding only in the Petitioners, or that it was intended that they,
and not the other* members of their respective families, should be
benefited. The terms " be bound to obey the orders of the circa,"
from which the Subordinate Judge infers a tenancy at will, are
no more than the common words in which a tenant professes his
respect for his superior lord.

"

It

is noticeable as suggesting that the zemindar's agents may

have had some part in negotiations before the presentation of the
first petitions in 1863, that both in those petitions and in the
Maharajah's orders the grant of Buradapeta is expressly declared
to have been made after the permanent settlement. It has now
been shewn that the grant

in

1811 was but an exchange of lands

J

Ananda
v.

PlDAFABTI
SUBIAKABAyANA

Sastri.

INDIAN APPEALS.
•

[L. B.

•

for lands granted in February, 1802, and the grant of 1802 an
exchange for lands granted in 1797 and 1800, so that the right
might fairly have been questioned even on the view
then taken of the regulation.
However this may be, it cannot
be denied that the parties to the documents of 1863 intended
to resume

thereby to effect a settlement of the then long pending dispute,
and we feel constrained to hold, on the construction of those
documents,

that the arrangement resulted in a coufirmation of

grant, on terms more favourable to the zemindar.
however, the arrangement is to be regarded as a new grant,

the original

If,

construing the documents in the light of surrounding
stances, we hold that

in all

it

circum

was intended to be the grant of an estate

respects, save the amount of quit-rent, similar

in tenure to

that which had been created by the grant of 1811, namely, a
Such an arrangement, made by a Hindu
tenure in perpetuity.
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father to put an end to a bond fide dispute would be equally
binding on a Hindu son, whether the estate of which the land
granted formed part, was of the tenure known

as

raj or an ordinary

tenure.

The appeal must be decreed, the decree of the Court of
first instance reversed, and suit dismissed with costs."
Hayne, and Johnstone, for the Appellant, said that the ques
tions to be decided were (1) whether as between the grantor and
grantee in 1863 the High Court had put a correct construction

(2), if the transaction amounted to a new
same
would be binding on the grantor's son,
whether
the
lease,
the Appellant, who was then in existence, and had a vested
on the transaction;

interest under the Mitakshara in the property dealt with. They
contended that the grants of 1797, 1802 and 1811, were not
" pious " grants nor binding on the successors of the grantor.

And the

effect of the transactions 1845-1863, beginning with the
Collector taking possession, had brought the grant of 1811 to an
As regards
end, partly by the law of estopped partly otherwise.

the transaction in 1863 they contended that those grants were
not made by way of compromise, nor were they intended to be,
nor were they, regrants of the village in question on the terms of
the prior grants. They were made and accepted as new grants
of a purely voluntary nature for purposes

not binding on the

t
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Whether, however, they were intended to be a new grant
or a regrant on more favourable terms of the

estate,

J.C.
1885

zemindar, still they could not have been intended to convey any Maharajah
larger estate than the grantor was legally capable of transferring. Mibza Sri

The grantor's

son, the present Appellant,

was

living at the time,

and did not assent to the transactions.

They were therefore not
him
under the Mitakshara law, and his interest,
binding upon

which was a vested one, did not pass. Even if binding upon the
Appellant, they on their true construction created no more than
a tenancy at

Amanda
v.

PlDAPABTI
SUBIANABAYANA

Sastbi.

will in favour of the Respondents.

XXV.

made to Madras Regulation

[Eeference was
of 1802, sect. 3 ; Mussumat

Bilasmoni Dasi v. Bajah Sheo Pershad Singh (1).]
The Respondents did not appear.
The judgment of their Lordships was delivered by

1886
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Sir Richabd Couch : —
The

Feb. 6.

question in this case is whether the Respondents

are

entitled to hold the village of Buradapeta, in the principality of
the Appellant, as tenants in perpetuity at a rent of Rs.253. 6a. 7p.,
under a grant made by the Appellant's

father in 1863, a suit to

recover the village having been brought by the Appellant on the
ground that he had, after his father's death, determined the
tenancy by a notice to quit.

The facts of the case,

proved by
the evidence in the suit, are stated in the judgment of the High
as

Court.

In

1794 Visiaram Baz Pusapati, zemindar of Vizianagram, the

ancestor of the Appellant, took up arms against the Government,
and was defeated and slain at Padmanabham.

His

son

Naraina

Gajapati, then a youth of sixteen years of age, fled to the hills ; but
in 1797 came in and surrendered himself, and on payment of a
heavy fine was allowed to resume possession of his raj. »Probably,
out of his gratitude for his good fortune, Naraina Gajapati at
once created several inams in favour of Brahmins and his de
pendants. Among others one Pidaparti Sitaram Sastri, the
ancestor of the Respondents, received in 1797 a lease, expressed
in the terms of a pious gift, of certain lands at Chetanapalli to be
(1) Law Eep.

*

9

Ind. App. 33, 38, 40.

INDIAN APPEALS.

38

J.

[L. K.

held by hini and his heirs from generation to generation, subject
1886
to an annual quit-r.ent of Rs.50, and in 1800 the same grantee
Maharajah also received other lands in the same village to be held with the
C.

^Amanda"
PlDAPAbTI
ScbIAKAbAyANA

Sastri.

l&n&s formerly granted on payment of a quit-rent increased by
Rs.100, which was reduced shortly afterwards to the extent of
Ks.50.

In

1802 the Permanent

Settlement was introduced, and the

villages of Chetanapalli, Malliada, and Buradapeta were included

in the

assets of the zemindari.

Early in 1802 Naraina Gajapali Baz conferred on Sitaram lands
in Malliada in lieu of those held by him in Chetanapalli, and in
1811 he conferred on him the village

of Buradapeta, to be held

in lieu of the lands in Malliada at a quit-rent of Rs.45 by the
grantee and his heirs from generation to generation "for the
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satisfaction of Sri," the expression usual in cases of pious gift.
On Sitaram's death, his sons Seshadri and Appayya made a
partition of the village in March 1842, and, to discharge out
standing debts due by the family, each of the brothers made a
usufructuary mortgage of his share for Rs.4,000 to the Durivars.

Naraina Gajapati Baz

was unable to live within his means, and,

on more than one occasion,

it

was necessary

to take charge of his revenues.

for the Government

Eventually

he died at Benares

leaving large debts.
At that time, owing to a misconception of a provision in the
regulations which was intended for the security of the land
revenue,

it

was believed by some officers that grants made by a

by his successor.
It appears from proceedings of the Government, dated 30th of
January 1853, that on receipt of the news of Naraina Gajapati

zemindar were generally resumable

"the Board of Revenue directed the Governor's
was in charge of the zemindary, to adopt all measures

Baz's death,
agent, who

in regard* to resumptions of inams and shrotriems to which it
would be legal and proper for tb^e late Rajah's successor to have
recourse," and that the agent, in anticipation of such instructions,
had already issued orders for the attachment of all lands conferred
by the late Rajah subsequently to the permanent settlement,
whether agraharams (grants made to Brahmins), mokhasas, or
It also appears that in 1848 the agent " requested
other inams.
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permission to employ the collections derived from the attached
lands for the liquidation of the public debt of- the zemindary, and
offered suggestions for the settlement of the claims of the ousted
inamdars," and "that the Government

while considering this
available
for the purpose agreed with the Board of Revenue
money
that the claims of the parties who had been dispossessed called
for further inquiry, and only permitted the agent to employ the
collections as a present recourse on the distinct understanding
that the sums appertaining to such of the inams as knight be
eventually restored should be repaid from the zemindar's treasury."
It further appears that it was reported to the Government in 1852
that the lands attached in 1845 consisted of 87 villages and 184
detached plots bearing a gross assessment of Rs.83,312, from
which

sum

quit-rents

of Rs.6,839 being

deducted, a sum

of

Rs.76,473 represented the net income of which the grantees were
It was also reported that the zemindar wished to
deprived.
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resume the whole of the lands attached indiscriminately,

and to

grant compensation in certain cases by money allowances,

and

that the collections derived from the attached lands up to the
end of

F.

1261 (1851-52) amounted to 3 lacs, of which Rs.2,40,000

had been devoted to the liquidation of the public debt.
The condition of the dispossessed mokhasadars and inamdars,
in the opinion of the Commissioner for the Northern Circars,
Mr. Walter Elliot, demanded great consideration, and, while he
believed the zemindar was empowered, under Regulation XXV.
of 1802, sect. 3, to resume lands alienated by his father, he urged
him to deal liberally with the inamdars.

in Minutes

The Governor in Council,

of Consultation recorded on

Mr. Elliot's report,

said

bound to express their dis
approval of resumptions and the substitutions of money allow
ances (except with the full consent of parties interested) when

the Government

felt "themselves

such as gives all persons a legal
title by prescription. It would be an injustice such as they
could not sanction where such prescriptive right as is recognised

there has been long possession

by Hindu law may have been in existence by an unquestioned
The Governor
and. undisturbed enjoyment for many generations.

in Council could not view such resumption
spoliation, which should not be carried out,

/

as other
as

than a

interfering

with

J.

C.

1886

Maharajah
Mirza Sri
Ananda
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Maharajah
Mirza Sri
Ananda
v.

PlDAPABTI
SuRIANARAYANA

Sastbl

[L.B.

the peace of the country for which the Government are reThe Governor in Council also expressed doubts as to
sponsible."
of Mr. Elliot's opinion as to the effect of Kegulaof 1802, sect. 3, and intimated that the true con

*ne soundness

tion

XXV.

struction of the regulation was probably that which has been since
adopted by this Committee, namely, that it imposed restrictions
on alienations only to secure the interests of the public revenue,
and that the zemindar would have no power to disturb grants,
otherwise* valid, made by his predecessor, or titles to inams ac
quired by prescription. Considering the prompt and liberal settle
ment of the claims of the dispossessed grantees essential to the

tranquillity of the country, and having been informed that the
zemindar was willing to abide by the opinion of the Government,
the Governor in Council desired the Commissioner and Special
Agent at

Vizagapatam

to consider themselves empowered

to use
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the name and authority of the Government in impressing upon
him the absolute necessity of at once entering into a liberal and

just settlement of all the claims.

It

was ordered that the views

entertained by the Government should be communicated to the
zemindar.

It

appears that

in

1850, during the dispossession,

Appayya, one

of the sons of Sitaram, took a lease of Buradapeta for three years
at an annual rent of Rs.650.

On the termination of this lease,

the late Maharajah directed his agent to collect from the Bura
ryots the quit-rents then existing, and a quarter of the
Gudilcattu dowle (the entire assessment), and payments were made

dapeta

on that footing up to 1863, the village still being regarded as
The dispute relating to the propriety of the resump
attached.
tion was still subsisting, and it seems probable that a settlement
which, in 1847, the Government
had made for the protection of the inamdars, that the income of
any inam appropriated for the liquidation of arrears of revenue
was delayed by the provision

in the zemindary should

be repaid from the treasury of the zemin

dar on the restoration of the inam.
However this may be, in 1863 the eldest sons of Seshadri and
Appayya each presented to the late Maharajah a petition respect

ing the moiety of the village which had fallen to his branch of
the family in the following terms : —
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" Darkast (application) presented by Pidaparti Surianarayana,
Agrahafamdar

of Bwadapeta, alias Lakshminarainapuram

Agra-

haram attached to Vizianagaram Tana.

"The

said village

which was granted to my paternal grand

Sri Naraina Gajapati

father, Pidaparti Sitarama Sastrulu, by

Bazu Mdharazulungaru subsequent to the settlement, having

been

after (the time of) the donor attached by the then Collector, still
continues under attachment. The same not having been as yet
from attachment,

released

I

I have

been suffering much.

" therefore humbly submit as follows : —
" In the event of your Highness being graciously

pleased to

take all the money collected from the said agraharam during its
attachment up to the end of Fusli 1272 on account of your in
stallation and other nazirs (presents),

and to grant me my share

of lands in that agraharam from Eusli
kattubadi

fixed

by your

Highness

1273,

I

shall

and enjoy the

pay the

remaining
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income, and be bound by the Circar orders.

"I,

therefore,

pray that your Highness

will

be

graciously

pleased to restore the said agraharam and protect (me).
" 18th of July, 1863."
Upon these petitions, the Maharajah issued an order to each of
the Petitioners

In

one,

it

which differed only in the amount of the rent.

was Es.115. 3a., and

in the

other* Rs.138. 3a. 7p., the

total rent of the village being Rs.253. 3a. 7p. instead of Rs.45
under the grant made in 1811. The order is as follows : —

" Buradapeta, alias Lakshminarayanapuram
tached to Vizianagaram

Agraharam,

at

Tana which was favoured by our father

subsequent to the settlement being under attachment,

it

was

settled that you should for the four and a half vruttis of land in
your holding in that village pay, out of Rs.691 3a., being the
gudikattu dowle (the entire revenue) thereof, Rs.115 3a. inclusive

of Bs.22£ kattubadi in

existence1 prior to the attachment, and

enjoy the remaining income, and that the said village should be

While such
things continued, you submitted to our Huzur on the
placed under the head of zuft villages.

state
18th

of
in

stant, a sannad (petition) requesting among other matters that
the land might be restored to you, the said amount itself being
Vol.

XIII.
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fixed as kattubadi, and that you will continue to enjoy the said

four and a half vruttis of land, paying every year the said kattu
Mahabajah badi, and be bound by the Circar orders.
Being moved to shew
1886

Mibza Sri
Ananda
V.

Pedapabti
StJBIANAbAYANA*

Sastri.

you favour, we have issued orders this day to the Tana Amin to
put the attached lands in your possession from the current Fusli
1273, subject to the kattubadi of Rs.115 3a. (rupees one hundred

and fifteen and annas three). You shall accordingly take posses
pay^ the said kattubadi of Rs.115 3a. duly every year, and

sion,

be bound by the Circar orders."

Thereupon each of the Petitioners executed sanads engaging
to pay the rent and " act up to the orders of the Circar," and
they were put in possession of the village.
The Maharajah died in 1879, and was succeeded
pellant.

In

1881 the

Appellant called

by the

Ap

on the Respondents

to

undertaking to pay such rent as he
and
on
their
refusal
notice was given them to quit
fix,
might
the village on the 1st of July, 1881, which they refused to do.
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execute fresh engagements,

Before stating their opinion on the main question, their Lord
ships will dispose of another question which was raised. In 1866
the Darivar mortgagees

sued

the

inamdars

to

the

enforce

mortgages executed in 1842. The inamdars pleaded that the
mortgaged lands having been resumed in 1845 by the Collector,

right ^possessed by them therein and the mortgage
lien of the Plaintiffs thereon had ceased to exist. The suit was
dismissed by the First Court, and their decree was affirmed on
As the Maharajah was not a party to the suit, this plea
appeal.
the original

does not operate as an estoppel, but is only an admission and not

conclusive.

This

was so held

in the

suit by the High
to consider the real nature of the
present

Court, which then proceeded
arrangement in 1863, and held that it resulted in a confirmation

of the original grant on terms
that

if the

more favourable to the zemindar,

arrangement was to be regarded as a new grant,

it

was

intended to be the grant of an estate in all respects save the
amount of quit-rent similar in tenure to that which had been
created by the grant of 1811, namely, a tenure

in perpetuity.

Their Lordships think the latter is the correct view, but the
difference is not material in this suit, where the question is
whether the tenancy could be determined by the notice to quit.

!
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The circumstances under which the applications to the Maharajah
and his reply were made are to be considered. He was, doubt
less, aware of the opinion of the Government. The inamdars had
not relinquished their rights under the grant of 1811.

of the attachment in

The effect

1845 and the subsequent transactions was at

least doubtful, and the inamdars had a claim to have the collec
tions

repaid to them from the zemindar's treasury.

In the

application to the Maharajah, the applicant is described as Agraharamdar of Buradapeta, and it is proposed that the Maharajah

shall take all the money collected during the attachment on
account of his installation and other presents.
It is prayed that
he will be pleased to restore the said agraharam.
This meant
more than becoming yearly tenants, and when the Maharajah
replied that they were to take possession, and ordered it to be
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given to them, he, in their Lordships' opinion, intended that they
should hold the agraharam at the increased rent, in the same
manner as they had done before the attachment. And it was ad
mitted by the Appellant's counsel that the Maharajah had power
to do this.

Their Lordships will therefore humbly

advise

Her

Majesty to dismiss the appeal, and to affirm the decree of the

High Court dismissing the suit.
Solicitor for Appellant : B. T.

TasJcer.

J.

C.

1886

Maharajah
Mibza

Sri

Ananda
v.

PlDAPAbTI
SUbIANARAYANA

Sabtri.

INDIAN APPEALS.

[L. B.

■

J.O.*

Feb. 10.

liAn>LAPl

Plaintiff;

RAE SARABJIT SINGH

1886

.

AND

CHAPMAN
ON

APPEAL

Act

XXXV.

Defendant.
FROM THE COURT OF THE

ofoudh.

of 1858,

sect. 9 — Court

of Wards — Order of Court appointing

a

Manager not necessary.

m

Under sect. 9 of Act

of Wards

JUDICIAL COMMISSIONER

XXXV. of 1858 (which

is authorized

applies to Oudh), the Court
of an adjudged

to take charge of the property

lunatic as therein directed without any order of Court in that behalf.
Where the Court made an order appointing as manager of the lunatic's
property the same person who acts as manager under the Court of Wards,
held, that a lease for more than five years granted by such manager was

valid

within the powers of the Court of Wards, though under

as being

sect. 14 of the Act it was ultra vires of a manager appointed by the Court.
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Appeal from a decree

of the Judicial Commissioner (Sept. 19,

1883) confirming a decree of the District Judge of Bae Bareli
(Sept. 19 1882), and dismissing the Appellant's suit with costs.

The suit was for a declaration that a lease for twenty-five years
of certain villages in the Plaintiff s estate was null and void ; and
for possession of the said villages with mesne profits from the Re
spondent, as being unlawfully held by him under such void lease
after due notice to quit.
The Courts below concurrently held that the Appellant ratified
and confirmed the lease, and was also estopped from questioning
The first Court held that it was originally valid,
its validity.
the second that

it

was invalid.

•

Graham, Q.C., and Wayne, for the Appellant.
Coivie, Q.C., and Doyne, for the Respondent.

The judgment of their Lordships was delivered by

Lord Blackburn :—

«

Their Lordships think that the decision of the Court below,
which has been appealed against, was the right decision, but they
do not agree exactly with the reasons given below.
*

Present : — Loed Blackbuen,

Sm Richabd Couch.

Lord Monkswell,

Loed Hobhouse,

and

INDIAN APPEALS.

XIII.]

VOI-.

45

Their. Lordships have first to consider what point is raised by
this case. The talookdar who owned the property in question
became a lunatic, and an application was duly made for an

inquiry into the state of his health under the 3rd section of
Act XXXV. of 1858. That application was made by the officer
of the district where this talook was situated, and the Civil Court
to which the application

was made having caused notice to be
did
enter
an
into
given,
inquiry, and the result was that the
talookdar was adjudged to be a lunatic.
Thereupon the 9th
section of Act XXXV. of 1858 applied, which provides that : —

" When

a person

has been adjudged to be of unsound mind and

incapable of managing his affairs, if the estate of such person or
any part thereof consist of property which by the law in force in any
Presidency subjects the proprietor, if disqualified, to the superin
tendence of the Court of Wards, the Court of Wards shall be
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authorized to take charge of the same." At the time Act XXXV.
of 1858 was passed, Oudh was not part of the British dominions,
but it has become so since, and their Lordships take it that the
Court of Wards may be considered as having the same jurisdic

tion

and

all the

have had.
authorized

powers that the Court of Wards elsewhere

Therefore, under section

" to take charge of the

9,

would

the Court of Wards was

same."

It

seems to have been

rather hastily concluded by the Judge below that the Court
of Wards being authorized by the Legislature " to take charge
of the same," required some further order from the Civil Court
which adjudged the talookdar to be a lunatic to justify them in
Their Lordships think there is no ground for saying
acting.
that, though section 9 goes on to provide : — " In all other cases (
hereinafter provided, the Civil Court shall
appoint a manager of the estate."
It appears that the Civil Court, when they declared the talook
except as otherwise

dar to be a lunatic and so authorized the Court of Wards in Oudh
his property, did contemporaneously make an order
appointing as the manager of the property the same person who
In the 14th
acts as the manager under the Court of Wards.
to manage

section of the Act there is a provision that — " Every manager
of the estate of a lunatic appointed as aforesaid," that is a
manager appointed, not the Court of Wards,
Voi,.

XIII.

"

may exercise
F

the

J.

C.

188G

Kae
Sarabjit
Singh
v.

Chapman.

INDIAN APPEALS.
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J.

C.

1886

Rae

Sababjit
Singh
v.

Chapman.

[L. B.

in the management of the

estate as might have
not a lunatic, and may
collect and pay all just claims, debts, and liabilities due to or
by the estate of the lunatic ; but no such manager shall have
power to sell or mortgage the estate or any part thereof, or
same

powers

been

exercised by the proprietor

if

to grant a lease of any immoveable property for any period ex
ceeding five years." Their Lordships suppose that the object
of this order probably was that the Court thought ex majore
cautela " if there is any ambiguity about it we will take care
that the Court of Wards has double power, and the manager
shall act both under this Court and the Court of Wards."
It
may not have been judicious, but that is the utmost object the
Court could have had, and if it was wrong it will not be a

bit the

worse.

Such being the case, the Court of Wards did enter into pos
session of the estate and the management of it.
The lunatic
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continued to live

of which

till

1874, when a lease was granted, the details

need not be further stated than to say that

it

was a lease

for twenty-five years with various terms and provisions in it. It
professes to be a lease of certain villages belonging to the Bhadri
estate under the Court of Wards which was granted to Captain

F.

C. Chapman,

Oudh, conveyed

with the sanction of the Chief Commissioner of

in

a letter of the 2nd of

April,

1874, to the Sub

Their Lordships pause to ask, what
?
No attempt is made to shew
that it was a lease improper in its terms, or that there was any
thing that amounted to an imposition, or that it was obtained by
ordinate Commissioner.

objection is there to this lease

fraud or obtained improperly

but the one point relied upon
against the lease is that it could not be granted for more than
five years, and that objection, whatever might be its importance

if the

;

lease had been granted by one acting only under the autho

rity of an appointment

as manager by the

Civil Court,

seem to apply to a lease granted by the Court

is the objection on which

it is sought to

does not

of Wards.

That

set the lease aside.

The Judge of first instance entered into a great many questions
which their Lordships do not pretend to follow ; but there are a
great many allegations to shew that even if the lease was origi
nally void if granted for more than five years, it had been made

t

VOL.

INDIAN APPEALS

XIII.]

47

good by subsequent acts after the lunatic

was dead,

ana the

present Appellant (the Plaintiff in the suit) had come into enjoy
ment of the estate.
Their Lordships do not propose to enter into
those questions at all, because they do not arise unless it can be
shewn that the objection that the lease exceeded a term of five
years applies and

it certainly

seems to their Lordships

that it

The Judicial

Commissioner on appeal arrived at the
same result, that the lease was good, by a different process of
does not.

reasoning, for he held that there were various things, fry estoppel
and otherwise, which prevented the Plaintiff from setting aside
an invalid lease.

Their Lordships

would require a good

deal

more thought and consideration than has yet been given to the
as

that the Court of Wards could grant such

lease as this, and that

was not impeachable merely because

a

be correct to say, as their Lordships are decidedly

of opinion that it

exceeded five years in length, no other objection being made,
The lease
this lease
good and nothing further arises upon it.
was not void
stands.

If

and could not be set aside, and consequently

it

is

there were other objections than this they have not

Their Lordships do not suppose there are any, and
they therefore think that the judgment appealed from should be
been raised.

affirmed, although not for the same reasons by any means that
were given below.

Their Lordships will therefore humbly
the judgment

appealed

advise

Her Majesty that

from should be affirmed and this appeal

Barrow

Sanderson

Bogers.

Hollands.

XIII.

)

Vol.

:

:

Solicitors for Respondent

&

Solicitors for Appellant

&

dismissed with costs.

t
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upon such a point

it

if it

but

;

it

that

they pronounced an opinion
is,

case before

J. C.
1886

Bab
Sarabjit
Singh
v.

Chapman.

V
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V.O.*

NAN KAEAY PHAW and Others

1886

FV,\'i2'

[L. R.

.

.

.

Plaintiffs;

AND

K0 HTAW AH

Defendant.
APPEAL AND

AND CbOSS

ImtlUL Ith K0 HTAW AH

AND

another

Defendants.

AND

NAN KARAY PHAW and Others
ON

APPEAL PROM THE SPECIAL
Practice

In

a

— Suit for

suit for an account of

sales

Plaintiffs.

COURT

OP BRITISH

BURMAH.

Account — Set-off.

of timber by the Defendant on behalf of

the Plaintiff, held, on the evidence, that the Plaintiff had failed to prove
the contracts upon which she sued.
a set-off could

be pleaded against such a claim,

but no

the cross appeal was

dismissed.

Consolidated
respectively

of the

appeals and cross appeal from decrees

Special Court of British Burmah
reversing

8,

(Feb. 28 and Aug.
1883)
and confirmiDg two decrees, dated the

24th of April, 1882, made by the Judge of Moitlmein, in two suits
referred to in the judgment of their Lordships as the " timber

"

Both the suits were brought by
and the " elephant case."
the Appellants in the first case. The question at issue arose out of
case

certain business transactions between one Phqtadah deceased and
he was alleged, on one

been the agent for sale

and in respect of certain elephants employed in working
of the said timber as was got in the forest of Mai Nget.

;

Ko Htaw Ah, in respect of timber of which
side, and denied on the other, to have

such

The facls appear in the judgment of their Lordships.
•

Doyne, and Agabeg, for the Appellants.
Scoble, Q.C., and
* Present

Richard

Phillips, for the Respondents.

— Lobd Blackburn,

:
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it,

Quaere, whether

issue having been raised or applied for in regard to

Couch.

Lord Monkswell,

Lord Hobhouse,

and

Sir

J
#

VOL.

*
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With regard to the question of set-off Act X. of

1877, ss.

Ill,

49

J.

216, and Hayatka v. Abdulakha (1) were referred to.

c.

1886

Nan Kabay

Feb. 16. The judgment of their Lordships was delivered by

P^AW

Ko Htaw Ah.

LOED MONKSWELL : —
These are two appeals from judgments of the Special Court of
British Burmah, in both of which the widow and children of one

Ko Htaw Ah
v.

Phaw.

Phatadah were Plaintiffs, and Ko Htaw Ah, a Burmese merchant,
was Defendant, in the second case an agent of his being joined
as a co-Defendant with him.

In the first

" timber
conveniently called the

case,"

case, which may

be

the Court of Moulmein

That judgment was reversed
gave judgment for the Plaintiffs.
by the Special Court of British Burmah, by which judgment was
given for the Defendant and the suit dismissed. From this judg

In the

Phatadah to have been his debtor.

second

case, which

"
may be called the elephant case," both Courts concurred in
finding for the Plaintiff, and the Defendant only appeals.
It will be convenient to deal with the cases separately ; but in
order to make them intelligible a short statement is necessary.
On the banks of the Salween river and its tributaries are exten
sive forests, partly, it would appear, in the Burmese territory and
partly in the territory of a neighbouring semi-barbarous tribe

A

large timber trade is carried on in these
it is called, ounged — that

is,

called the Karens.

forests, timber being cut and, as

down

to Moulmein.

Near Moulmein there

a

assistance,

is

dragged or pushed* by elephants into the creeks or adjoining
rivers and streams, and left to find its way, apparently without
station

the timber
intercepted, chiefly for the
collected
and It appears
of
the
revenue
being
upon
purpose
that Burmese merchants who were in the habit of buying timber
;

it

is

called Kadoe, where

marks for its identification, which marks were registered by
II.

C. R. 151.
2

Bombay

G

(1)

a

it

from the Karens (the Karens for the most part confining their
operations to the forests), or employing the Karens to cut timber
to float down to Kadoe, used certain
for them, and of sending

6
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ment the Plaintiff appeals, and there is a cross appeal by the
Defendant on the ground that he has a cross claim which makes

-

INDIAN APPEALS.
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C.

1886

Government official at Kadoe.

It

[L. K.

has not been very

distinctly

explained what the regulations were under which those marks

Nan Karay
Phaw

were registered, but their Lordships

Nan Kabay

ment to be paid revenue by him for it.
The late husband of the Plaintiff was

Fhaw-

have been*a leading man

Karen.

He

seems to

among the Karens, to have had some

number of elephants, and before the transaction
which forms the subject of this action, to have been in the habit
a

capital and

a

it,

collect (what appears to be
sufficient for the present purpose) that the existence of the mark
KoHtawAh. of a merchant on timber was sufficient prima
facie to constitute
Ko Htaw Ah some title on his part to
and also some title of the Govern-

.

50

a

it

of cutting timber in these forests and of selling
there. He
was in no sense
merchant conveying timber from the forests to
The

a

Defendant

is

Moulmein, and he had consequently no registered mark.
timber merchant carrying

on extensive trans

of the action.
clearly and succinctly.
who died
entered

in

1879.

She says she

is

The plaint in the suit states the Plaintiffs

cause

of action

the widow of Phaiadah,

" That in or about the year

1871 Phatadah

into an agreement with the Defendant, whereby he was

to send to Moulmein timber marked"

with the

"pin-byit" mark

— which may be shortly described as three circles with crosses
within them — " worked and purchased by him in the Thoungyeen
forests, and Defendant

was as Phatadah's agent, and for and on

his behalf, to dispose of the same and render an account of the
proceeds
and

of the

January,

sales effected by him.

That between

July,

1879, the Defendant received and entered

1871,

at Kadoe

5226 logs of timber bearing the said mark, which he disposed

That subsequently, that

of.

to say, about six years ago, the said
with the Defendant to work and send timber
is
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actions, having considerable capital, and the lessee of one of the
forests in which the timber was felled which formed the subject

Phatadah agreed
down from the Mai Nget forest* to Moulmein, which timber was
to be marked by him with the mark 'Ko Lan,' and that the
Defendant should sell the same for Phatadah

as

his agent and

account for the proceeds of the sales effected by him. That
November, 1879, and July, 1880, the Defendant received

between

and entered

at Kadoe 1183 logs of timber bearing the said mark,

*

INDIAN APPEALS.

XIII.]

VOL.
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and disposed of the same." The plaint then states that the
Defendant paid Phatadah Rs.30,000 on account, but that he has
rendered no account of the sales.

J.

C.

1886

Then the plaint prays for an nanKai

Puaw

account of the sales against the Defendant.

into either of the alleged agreements.
He says that the " pin- Ko Htaw As
"
byit mark is his own, but registered by him in his son's name, yA!f kabat
Phawand that the timber which came from the Thoungyeeji forest was

He

his own, purchased by him there out of his own moneys.

further says that " with regard to the timber marked Ko Lan
(which is the Defendant's own registered hammer mark), Defen
dant begs to state that in the year 1238 Phatadah, who had for

several years previously been working on his own account in the
Maipain. forests, came to him and asked him to assist him with
some money to buy elephants, and to permit him to work
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Mai

Nget forests.

That in accordance

in the

with his request Defendant

lent him Rs.17,555 on the understanding that he should work for
Defendant

in the Mai

Nget

forests

on

the following

terms

:

—

Phatadah was to cut and oung with his elephants as much timber
as he could, and make it over to Defendant in the Salween river,
at the rate of Rs.17 per log for full-sized logs, and Rs.5 for under
sized logs, Defendant paying the revenue due to the Chief of
Zimmay on all timber so delivered. PhatacLah was, in accordance
with the prevailing custom of foresters working in other people's
forests, not to remove his elephants from the

Mai

as he was indebted to the Defendant."

long

Nget forests as

The plea then

states that in accosdance with the above arrangement Phatadah

worked in the Defendant's forests until his death, during which
time he took several further advances

from the Defendant

;

and

that at the time of his death Phatadah was indebted to Defendant

in the

sum of Rs.40,234, which with further payments and interests

amounted to a cross claim of Rs.55,360 against the estate of
*

Phatadah.
The

and unsatisfactory.
Their Lordships think that no good purpose would be served by
going through it in detail, and it will be enough to indicate
The Plaintiff, the widow, speaks of
some of its leading features.
^he

evidence was extremely

original

contract in these

conflicting

terms.

After saying that her

*

i

)

*

52
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I

husband was a head man among the Karens, she says : " know
1886
the Defendant ; he came to my house at May Too village twelve
Nan Kabay years ago. He entered into an arrangement with my husband as

J.

C.

PHeAW

KoHtaw Ah.

follows

It

:

'

Let

us form friendship and

drink

each other's blood.'

seems that there is a custom among the Karens,

if they

"

make

Ko Htaw Ah a solemn contract, for each party to drink the blood of the other.
" The Defendant told the deceased to cut down timber and send
Nan Karay
Phaw-

it to Moulmein, and he, that is Defendant, would sell it. Defen
'
dant said, ' Friend, this is your mark
(exhibit A., a marked
hammer, identified).
Defendant produced this and gave it to
My husband worked timber after Defendant went up

Phatadah.

He came down to Tsin-yo." Then
for five years at Thoungyeen.
"
she says,
After arrival at Tsin-yo I came with my husband to
Kaw Nhat, where Defendant was residing, to ask for the price of

It is repre
the 6000 logs of timber sent down from Thoungyeen."
sented by this lady and several of the witnesses that Phatadah
down as many as 6000 logs of timber from Thoungyeen.
'
Then she says : —" The Defendant said, Friend, do not be alarmed
about the money; keep it here until you build a substantial
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sent

house.'

"

Then she speaks of the second contract about working

" My husband said he was getting old and
timber at Mai Nget.
could not do it. Defendant said, ' You are acquainted with the
Karens, and

if

you wqrk timber can be obtained.'

to send down the timber

;

I was present and heard this.

up to the Mai Nget forests.
Defendant,"

and

so

on.

Phatadah was

Defendant was to sell it and pay him.

My husband
He*

She also

was present and went

never got any money from
says

in her evidence that

Phatadah was to become security, with the other Karens, for the
Defendant;

and that that was the consideration on which the

She says, subsequently, in
"
—
The Defendant agreed to sell
respect of ^he second contract :
Phatadah's timber at the second agreement out of gratitude, as
he had stood security for him.* She calls four coolies, all of
Defendant agreed

to act for him.

whom declare themselves to have been present on this occasion,
and to have witnessed the drinking of the blood, and all of whom
speak

in

substance,

though somewhat vaguely, of the transaction,

namely that Phatadah was to cut timber and send it down, and
that the Defendant was to sell it for him in consideration of

VOL.
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0

friendship, and of his having gone security for him with certain
Karens.
It may be observed that there is no proof in the case of
his having gone security, whatever that expression may mean.
It may be observed here that, according to this lady's evidence,
herself and a number of her witnesses

J.

C.

1886

nanKahay
Phaw

entertained by aKoHuiwAH.
person of the name of Ma Bwin, a rich lady, who seems to have Ko Htaw Ah
maintained the suit,' the Defendant suggests
out of illwill to him
„ Rabay
bt>
.
were

on account of his having obtained possession of a forest which
she wanted; and there also seems to have been some written
agreement between the widow and her witnesses that in the event

of her succeeding in establishing her

case they were

all to

receive

something.
The coolies also speak of Phatadah having, during five or six
years, sent down as many as 1000 logs a year ; so that on the
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whole some 6000 logs of timber were sent down, according to
their account, from the Tlwungyeen forest to Kadoe, to be sold for
the Plaintiff by the Defendant.
There is also some further
evidence to the effect that Phatadah bought some logs of timber,
about 500, and that he put, or caused to be put, his " pin-byit "
marks upon some timber which he sent down ; further that he
demanded payment of Defendant and was put off with excuses.
Further, the hammer which is said to have been delivered to him
by the Defendant is put in, by which it appears that although
the circles remained, the crosses had been in a great measure

intentionally
Plaintiff.
The

defaced.

That

is in substance

Defendant , denies the contracts.

the case of the

He admits that

he

received a large number of logs, amounting to 5000 in round
numbers, at Kadoe, some bearing the " pin-byit " mark, and others
bearing the mark of the circles without the crosses, i.e., the

" pin " mark only, and

for it in this way4 He says
that he made an agreement in 1870 or 1871 Tvith one Tsit Paw, a
he accounts

Karen (who is dead), to buy of *him 3500 logs, and that he put
this circle and cross mark upon all of those.
He further says
that upon the conclusion of his transaction with Tsit Paw he
bought a number of other logs, some 1500, and afterwards some
more, from Ko Nan Gay ; and that in order to prevent confusion
between

his purchases

from Tsit Paw and his purchases from Ko

1

Nan

Phaw.

•

*
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Nan Gay, he caused the crosses on all the hammers

he had (he

So that, acoordappears to have had several) to be obliterated.
ing to his story, there ought to have arrived from Tsit Paw some

" pin-byit " mark and Tsit Paw's mark ; and
arrived from Ko Nan Gay, who had no mark

35qq logs witj1

KoHtaw Ah. there ought to have
Ko Htaw Ah of his own, a certain number with the pin mark without the
This is what happened. It seems from the record which
Nan Kabay cross.
Fhaw-

"

is kept at Kadoe that 3318 logs with the " pin-byit mark and
Tsit Paw's mark arrived in the course of two or three years,
which certainly is confirmatory of the Defendant's story, as far
as

it

goes, and 1607, or somewhere

about that number, came with

mark, together with some other marks which,
though Ko Nan Gay had no mark of his own, might have been
This is
impressed upon them by persons with whom he dealt.
the plain pin

He

also confirmatory of Defendant's story.

goes on to say that
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with respect to the subsequent alleged agreement in 1876 the
forest of Mai Nget was his own ; and he puts in his lease.
He
insists that it is highly improbable that he should have given
Phatadah his own timber and consented only to act as agent for
him.

He

says that what he really did was to employ Phatadah

to cut and oung timber for him

in his

own

and that he made him a considerable advance
odd

— for the purpose
.of enabling him to

do

Mai Nget forest ;
— some Rs.17,000

all that

was necessary

for that purpose.
It should be said that with regard to the
former alleged contract, having reference to the Thoung-yin
forest, he said that he did employ Phatadah to #ung 4000 logs

at eight annas a log

;

he further

says with Respect to the

Mai

and that he got
He maintains that Phatadah was

Nget forest that he made subsequent advances

promissory notes
largely in his

for them.

debt.

The first question is whether the Plaintiff has proved her case.
In the first place we have to deal with a supposed contract made
twelve years before the trial, entirely by word of mouth, and on
which the evidence is that of the Plaintiff herself and the
coolies — evidence of a very loose description, which appears to
their Lordships not satisfactory. Further, the contract alleged
bears a great deal of improbability
was a Karen

with some but not

on the face of it.
a

large capital.

Phatadah
Before this
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transaction he had confined his dealings to cutting and selling
timber in the forests.

It

55

does not seem very probable that he

c.

1886

should have entered. upon transactions of the magnitude alleged, naiTkaray
Phaw
whereby he sent down some 6000 logs, the price of which would
far exceed a lac of rupees.
Again it seems improbable that the KoHtawAh.

Defendant,

a merchant, and a

considerable capitalist,

should Ko Htaw Ah

to reverse positions with Phatadah, to make Nan kabay
PliAWPhatadah the principal and himself the agent, and to agree to
account to Phatadah.
That becomes still more improbable when
have consented

we consider that he is alleged to have

commission such

done

this without any

would ordinarily be given on the sale of
timber, but simply out of friendship — signified by the drinking
of blood— and a supposed promise to become security which was
as

not proved to have been performed.

It

appears therefore to their Lordships, without going more

in
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detail into the evidence, that on the whole the two contracts
alleged by the Plaintiff — the first as to the Thoungyeen forest,
and the second as to the Mai Nget forest — are not sufficiently
proved.

They regard the account which the Defendant gives

of the transactions the

more

probable

and they may further

;

observe that the production by the Plaintiff of the marked
hammer, on which a great deal of reliance has been placed,
seems to bear against her.
The Defendant states that he obli

terated the crosses, and why he did so

;

the hammer is shewn,

and the crosses appear to be obliterated so far that though traces
of them remain, they would not be sufficient to impress the cross
mark upon timber,

That would indicate that

the hammer must

have been in the possession of the Defendant for some time, and
does not accord with the case of the Plaintiff that Phatadah
continued in possession of it from the time of receiving it. The
of the crosses agrees with the Defendant's account,

obliteration

with that of the Plaintiff, who appears to have
had no knowledge of the obliteration, and whose case is that all
and disagrees

the timber which was sent down was marked with the full mark
On these
of the circles and the crosses, and with no other.
that
to
their
the
Court
of
Lordships
Appeal
grounds it appears
was right in holding that the Plaintiff had not proved her case.

With

respect to the cross claim on the part of the Defendant,

'

*

1886

Nan Karay

Phaw

[L. K.

the first question which arises is whether it is admissible under
the pleadings.

The claim is not for the recovery of money, but

for an account, and it

at

all

events, doubtful whether

could be pleaded in answer to such

It

claim.

a

C.

a

J.

INDIAN APPEALS.

is,

56

set-off

must further be

Ko Htaw Ah. observed

Their Lordships,

missory notes are or are not genuine.

cannot help observing that the evidence

is

it

not
not open to the Defendant to raise it. That being so,
necessary to go into the question of whether the alleged pro
however,

the cross claim

is

Phaw'

pf

Nan Karay

is

it

that no issue was framed or even applied for on this
Ko Htaw Ah question.
It appears to their Lordships, therefore, that

s

highly unsatisfactory.
For these reasons their Lordships will humbly advise Her
Majesty in this case that the judgment of the special Court of
British Burmah be affirmed, and that both appeals, the Plaintiff
appeal and the cross appeal be dismissed. The appeal will be
dismissed with costs; and the cross-appeal without costs, save
by Nan Karay Phaw in opposing the

which he has detained, or the price of those

elephants

;

is

a

a

petition for special leave to enter
cross-appeal.
The second suit
suit by the widow for the purpose of
obtaining, as against the Defendant, certain elephants of Phatadah
and

further for damages for the detention and use of those elephants
by the Defendant for j;wo years.

The Defendant seeks to justify

the detention of the elephants on the double ground, first of a
them, and secondly of

a

contract with Phatadah, by which

he

was entitled

custom of the forest.

to detain

Both these con

tentions are negatived by both Courts, and fyeing questions of
fact, must be treated as decided. The amount of damages on
question was raised falls under the same rule. No set
off has been pleaded in this case. The judgment therefore of the
Special Court will be affirmed, and the appeal dismissed with costs,
and their Lordships will humbly advise Her Majesty to this effect.

Sanderson

White.

&

&

Bramatt

Solicitors for Defendants

:

Solicitors for Plaintiff

:

which

a
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those which were incurred

Holland.
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Plaintiff

KUAR BALWANT SINGH

;

1886

AND

KUAE DOULUT SINGH
ON

Defendant.

APPEAL PROM THE HIGH

Practice — Restoration

J. C*

COURT

AT ALLAHABAD.

Feb. 17.

\

m

of Appeal

— Civil Procedure
after Dismissal

Code,

1877,

ss. 549, 556, 557, 558.

An appeal to the High Court having heen struck off
had not heen filed, the Appellant, after obtaining

security

because

leave, tendered security

t™*

and prayed for the restoration of the appeal, but the High Court held that
a petition to that effect was not entertainable under sect. 558 of the Code
of 1877, since the order of dismissal

had been

not under sects. 556 or 557 :—

made under sect. 549 and

Fc^(mS £

/

(June

by special leave from two orders

26, 1882, and

Aug.

of the High Court

14, 1882) and from subsequent

orders

refusing to re-admit the appeal.

in the judgment

The proceedings are stated

of their Lord

ships.
Doyne, and Bailees, for the Appellant,

contended that the order

of the 26th of June was wrong, no notice having been served on
the Appellant.

There was no case made for requiring security.
The order of the 14th of August, made without considering the
Appellant's

petition of the 5th of August, was also wrong,

so. also

was that of the 29th of November, 1882.
Cowie, Q.C., and 0. W. Araihoon, for the Respondent, contended

High Court,

it,

that the matter was one for the discretion of the
that the Court rightly exercised

and rightly refused to re-admit

the appeal.
The counsel for the Appellant were not called on to reply.
* Present: — Lord Blackburn,

Lord Monkswell,

Lord Hobhoose, and Sib

Richard Couch.

/WoeA *».L'(L

fa
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Held, that on security being given the appeal should be restored.

Appeal

[Sty

Uf^*--^

/ui /?6u F/z

,
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KUAB
Singh
e.

Koar

Doulut
Singh.

The judgment of their Lordships
LORD HoBHOtJSE

This

:

delivered by

—
their Lordships

comes before

is some difficulty

and there

was

[L. K.

in saying

in rather a peculiar way,
what in substance is the

proper course to be taken. It appears that the Appellant is
seeking to recover property in the possession of the Respondent,
and that being defeated before the Commissioner of Jhansi, he
The Respondent applied that the
Appellant might give security for costs, and on the 3rd of June,
1882, the High Court made an order directing the Appellant to
appealed

t#

the High Court.

shew cause why the Respondent's petition should not be granted.

That order to shew cause was not properly served upon the Appel
lant, and on the 26th of June the Appellant then, as it would seem,
knowing nothing about the order, a further order was made by the
High Court in these terms : " Appellant has not appeared, and

within six

weeks from this date," viz., by the 8th of August. On
the 5th of August the Appellant presented a petition shewing
cause why he should not be ordered to give security, and on the
14th of August another order was made by the

High Court.

It

is,

is simply in these terms : " Security has not been filed within the
time prescribed by the Court. The appeal
therefore, of neces
sity struck off the

file*

with costs."

Whether the Court considered

if

;

the merits of the cause then for the first time shewn by the Ap
but
pellant, does not appear
they did, he was not allowed any
time at all to tender his security. On the 9th of September the
a

petition in which he staged the non-service
Appellant presented
of the original order to shew cause of the 3rd of June, and his
ignorance of until he got information in time to file his petition
on the 5th of August
and he prayed for the restoration of the
It
would
seem
that, on that petition, an order was made
appeal.
dated the 13th of September, 18J32
but their Lordships cannot
;

;

it

can they do more

omission which
transmitted

was made, nor

it,

tell certainly upon what proceedings that order
is

Generated for alum (Columbia University) on 2015-05-29 06:11 GMT / http://hdl.handle.net/2027/uc1.b4345289
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

he is hereby required to deposit security to the extent of Rs.2500

than guess at the terms of
for by some
entirely unexplained that order has not been

to this

The direction given by Her
country.
for leave to appeal was that the High

Majesty on the petition

VOL.

INDIAN APPEALS.

XIII.]

.

Court should transmit the prior

orders and also all subsequent
orders relating to the refusal to restore the appeal, but for some
reason or other this order has not been transmitted.
The nature

of it can only

be gathered from a subsequent order which was

made in this way.

On the 27th of November, 1882, the Appel
lant again petitioned the High Court, and in that petition he
states that

" in obedience

to the order of the Court, dated the

13th of September, 1882, the Petitioner submits herewith two
security bonds for Rs.2500, as detailed below, and*prays that
proper order may be made for the restoration of the appeal to its
number of file." Therefore it would seem that by the

original

order of the 13th of September the Court had held that the
Appellant must give security, and had allowed time for the pur
On the 27th of November he tenders the security, and
pose.
asks that the proper order may be made for the restoration of the

appeal.

Upon that there

comes an order of the 29 th of Novem

It

It

is a very short one.

does not say on what petition or pro

ceedings it

was made except that

Appellant.
of the order

It

it

was on a petition

does not state who appeared

upon it.

of the

The whole

" The Petitioner's
appeal was not dismissed
or 557 of the Civil Procedure Code. This petition,

is this

under sects. 556

in understanding.

:

therefore, is not entertainable under sect. 558 of that Code, and

it is inapplicable to

an order made, as ours

sect. 549 of the Code."

It

was made,

under

is extremely difficult to apply the

terms of this order to the petition of the 27th of November, and

it is

a matter now of uncertainty

and dispute what petition the

order speaks of ancl what order it speaks of. The effect of it is
apparently to maintain in full force the order of the 14th of

August, by which the appeal

It

was struck off the file.

appears to their Lordships that the case has never been

fully

is,

considered by the High Court.
first, whether»the Appellant should give secu
and
their
Lordships assume that on the 13th of September
rity
he was ordered to give security after hearing him
and next,
The question

;

;

whether, on giving security, the appeal should be restored to the
file.

That

because

seems never to have been considered by the

High Court,

they held that the petition of the 27th of November,
>
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ber, which their Lordships have great difficulty
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KuAB

Balwant
Singh
».

KUAB
DOULUT

Singh.

which* was to

reslore after tendering security, was not enter-

Their Lordships will
humbly advise Her Majesty to make an order that the Appellant
may give security for the costs mentioned in the order of the 3rd
of June, 1882, of such nature as shall be satisfactory to the High
Court, and within such reasonable time as shall be fixed by that

tainable and could not be listened to.

and that upon his giving such security his appeal shall be
restored to the files of that Court. There will be no costs of this
Court

;

•

appeal.

Solicitors for Appellant
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March 31 ;
1, 2, 6.

:

T.

&

Summerhays.

L. Wilson.

GAN KIM SWEE and Others

1886

April

Oehme

:

Solicitor for Respondent

J. C*

[L. R.

Defendants

;

AND

RALLI

ON

fid ncUlM

PLAINTIFFS.

AND OTHERS

APPEAL FROM THE HIGH

COURT

IN BENGAL.

Breach of Warranty — Evidence — Onus Probandi.

In

an action for damages for breach of warranties in contracts for the
of good cutch, it appeared that the Respondents accepted the same
after a searching examination thereof in Calcutta, but afterwards com
plained of the same when received in New York being not according to
sale

v-

contract :—

Held, that the onus was upon the Respondents by very cogent evidence
that the cutch accepted in Calcutta was according
to contract, and that in the absence of any evidenc* as to its treatment in
to rebut the inference

Calcutta, or of its loading, or of the conditions

of the voyage, the action

must be dismissed.

ApPEAL
son,

J J.,

from a decree of the High Court (Norris and Wilkin
Sept. 13, 1883), whereby Rs.l 13,066 with costs and

to the Respondents as damages sustained
by them in consequence of a breach of contract by the Appellants
in respect of 9043 bags of cutch sold and delivered to them by
interest were awarded

the Appellants.
*

Present : — Loud Blackburn,

Richard Coucii.

*

"4
ft

Lord Halsbury, Lord

Hobhouse,

and Sir

VOL
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The suit was part heard before

one

61

Judge,

and

J.

afterwards,

before material progress had been made

C.

therein, to save expense
and avoid the necessity of an appeal to the High Court in its
appellate jurisdiction, set down for hearing before a Division

gInKim

Bench of two Judges sitting in the exercise of ordinary original

Ralli.

civil jurisdiction.
The facts of the

case are

stated

1886

S^ee

in the judgment of their

Lordships.
Cohen, Q.C., Charles, Q.C., and Branson, for the Appellants.
Cowie, Q.C., and Doyne, for the Respondents.

The judgment of their Lordships was delivered by

1886

Lord Halsbury : —

AprOj.
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Their Lordships will not trouble you to reply, Mr. Cohen.
This is an appeal from the High Court at Fort William in
given for the Eespondents, the
Plaintiffs below, with damages for the breach of warranties con
tained in five several contracts for the sale of cutch to the
Bengal, where

was

judgment

Respondents.
The course of the evidence in this case renders
to draw any distinction

between

it

unnecessary

the first and the four later con

It

is not denied that in all five contracts the obligation
was to deliver good cutch, and the real dispute in this case is

tracts.

whether good cutch was delivered. Had the evidence raised any
distinction between cutch of a peculiar manufacture or quality,
as indicated by a recognised mark,

it might

have been necessary

to consider more minutely the effect of the warranties contained

in the four later contracts

;

but the contest between

has been conducted on much broader grounds.

the parties
The 11,000 bags,

the subject of the five contracts, were delivered in Calcutta between
the 5th of April, 1879, and the 26th of April, 1880. In the
course of the deliveries extending over this period an examina

tion to determine whether it should

be accepted

as

according to

contract or not took place.
Some was rejected, other cutch sub
stituted, and extra allowance made for weight. This was done in
the presence

of one or other of the brokers and of the person

,

.

62

J.

0.

1886

Gan

Km

S*eB

Ra'lt-

INDIAN APPEALS.
selected

by the purchasers,

who made

[L. R.

the examination and con-

ducted the examination in the manner in which, at that time,
cutch was generally examined.
The correspondence
between
the Respondents and their New York agency at pages 184, k., I ,
the fact that upon some telegrams and letters
which are not before us, the Respondents explained to their

and

m. discloses

agency why they had accepted some which, in their judgment,
At
might not exactly have come up to the contract quality.
"
We had to reject several lots, receiving
page 184 kf they say,
what
would
as
only
pass
prime. We had to complain also in
about heavy tare, and we only received such lots
with full allowance of weight."
Then at page 184 I, in a letter
some instances

dated June 22, 1880, they say, " As you are aware, we were all
along receiving our cutch on advancing markets, and although
we were very careful

in receiving, in many instances

we were
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compelled to accept deliveries which we would have rejected if
our market was quiet, and we were not pressed by freight engage
Then at the bottom of the page they say, " We may
here add, that owing to the strong demonstrations and the rejec
tions made by our competitors and ourselves, the quality and the
ments."

packing of the supplies since February had improved, and we
hope that on arrival you will find an improvement in our ship
ments."
Then at page 184 m, line 9 : " We are sorry of not
having been aware of "the objectionable form of your contracts for
cutch, which do not admit of any allowances in case of inferiority
of quality,

as otherwise

we would have certainly been much more

particular in restricting our business to the very best marks.
Being ignorant of this, and seeing our competitors (who had far
better experience than ourselves in this article) buy the EG
mark, we thought that by being careful in the delivery, and

full

for any inferiority in the quality or
extra tare, \ve could protect ourselves and take our share in this

receiving

allowances

rejected lots for inferiority
of quality or false packing (when we were not pressed for ship
ment), and the same lots have been accepted and shipped by our
business.

On several occasions

we have

competitors, and this was an argument of our seller for our being
Then at the bottom of the
very particular in our deliveries."
page they say again, in a letter dated the 30th of

J uly

:

" After

VOL.
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the great disappointments we have had (which, however,

have

been partly caused by the fact that we were never aware of the
clause in your contracts allowing the buyer to reject out-and-out
any inferior quality) we shall of course be more careful in our
is to be observed that that correspondence,

which obviously

arises from some telegram not before us, had taken place between

the parties before the end of April, 1880, and indeed the selected
specimen on which so much turns, and which will have hereafter
to be dealt with, was taken before the end of April, 1880, and
throughout the course of delivery in New York, occupying from
the 13th of April until the 21st of October, no complaint what
ever is made of either quality or packing until the letter of the
4th of November.

Mr.

Cowie very

fairly admitted that although

that letter of the 4th of November refers to some communication
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by these persons, it refers to some verbal communication on or
about that time, and the letter itself, when looked at, does not
refer to inferiority of quality at all, but refers, apparently, to the
question of false packing.

It probably is not necessary, upon this state of facts, and seeing
what the course of delivery has been, to put any construction on
the Indian Contract Act, since treating it as a matter simply of
fact and inference, it is impossible not to see, that the evidence of
the searching examination at Calcutta, and the period which is
allowed to elapse from the time, and during the course, of de
livery, extending over the period referred to, renders it at all
incumbent, by very cogent evidence on the part of the
Respondents, to rebut the inference which justly would be drawn

events

from the acceptance

in

Calcutta after such searching examination

that the goods delivered were according to contract.
Their Lordships are of opinion that the Judges of the High
Court were right in rejecting the claim in respect of false pack
ing.

If the

evidence of the concStion of the cutch

New York was accurate,

as

it is absolutely impossible

received in
to suppose

that it could have escaped the examination at Calcutta.
To take
which has been more than once referred to

the one specimen

C.

1886

ganKim
S^eE

Ralli.

deliveries and ship only really good quality."

It

J.

of a fraudulently packed bag — there is 110 other phrase that will
adequately describe it — in which there were two or three inches
II
Vol. XIII.

*

64
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of cutch outside and the interior filled with dirt and rubbish, and
which has been referred to once or twice as a piece of evidence
that it is impossible to reconcile with a really honest examination

it is worthy of remark that although a considerable
—
and, as Mr. Doyne has pointed out in his argument, a
quantity
very considerable number — of bags were rejected at Calcutta, it is

af_

Qalcutta,

not suggested in any part of the evidence that anything of that
It would almost
sort was discovered during the examination.
have

followed as a matter of course that

trick

as that had

been much more

if any such fraudulent

been discovered, the examination would have

stringent even than it was.

dents took delivery after examination, and

in New York
to packing as when it

shew that the article as delivered

But the Respon

if they had sought to
was the same

in
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was received and
quality and condition as
should
them,
have
some
evidence (for the
they
given
accepted by

burden was clearly on them) of its treatment in Calcutta after
delivery to them, its loading on board, the conditions of the
voyage, and, further, have shewn that no changes of heat,
moisture, or pressure by superincumbent weight, could have
affected the article during the voyage until its delivery in New
York.
dence

It

is obvious that the Respondents have offered no evi
on any one of these questions, and it appears to their

Lordships they have, entirely failed to satisfy the burden which
But while their Lordships entirely agree with
was upon them.
the Judges of the High Court in rejecting the claim as to false
packing, they are unable to follow the learned Judges in their
conclusion as to the inferior quality of the cutch. The judgment
apparently depends upon the proposition that the cutch in its
original manufacture contained an inordinate quantity of sandy
or earthy matter; and that the condition of the cutch was in
of being discovered in Calcutta upon the examination on
account of the semi-liquid state of the cutch. Their Lordships
capable

justify that finding. If
established
that
the liquid state of the
indeed the evidence had
are unable to discover any evidence to

cutch at Calcutta had prevented examination, and upon its arrival
at New York it disclosed that, as originally manufactured, it was
different question might have arisen; but in truth
there is hardly any evidence in support of this branch of the
defective,

a

INDIAN APPEALS.
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,
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Their Lordships fail to discover any evidence that
proposition.
the examination at Calcutta was prevented or even affected by

C.

1886

the liquid condition of the cutch, and there is absolutely no
evidence of the cutch being so manufactured that it contained an

gaTkim

undue quantity of earthy or sandy matter.
The learned Judges
appear to have acted upon their own view of what was described

Balli.

"
by the sample marked T 3," and they have regarded this sample,
the size of which does not distinctly appear, but which appears
to have been taken at the latter end of April, 1880, as having
sufficiently informed their minds of what was the quality of the
11,000

bags

acquiesce
advise

of cutch.

Their Lordships

in the inference drawn,

and

are wholly
therefore

unable to

will humbly

Her Majesty that the judgment of the High Court should

be reversed, and the suit be decreed

to be dismissed

with costs,

and the Respondents will pay the costs of this appeal.
Watkins & Lattey.
Solicitors for Respondents : Sanderson & Holland.
Solicitors for Appellants
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HARI RAVJI CHIPLUNKAR
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SHAPURJI HORMUSJI and Others
APPEAL FROM THE HIGH

ON

.

.

Plaintiff;
Defendants.

AT BOMBAY.

COURT

Mortgagor and^Mortgagee — Suit to redeem barred — Former Suit by Mortgagees

—Act

XXIII.

of

s. 11.

1861,

Where in 1877 a mortgagor sued to redeem lands which had been
included in a mortgage executed in 1806, but based his claim on a decree
obtained by the mortgagees in 1825, under which an account had been
taken of what was due under the mortgage, no date being fixed for redemp

tion :—

Held, that redemption could only under Act XXIII. of 1861, s. 11, be
effected under the said decree, and was barred, and that a fresh suit for the

5Y

^

afj8rming

decree of the Subordinate

Judge of Poona (April

^

*k*^

execution of this decree was barred by Act XIV. of 1859
further, that the Appellant's suit was not maintainable, his proper

;

3

which the mortgagee had obtained^ which decree was
for *ne benefit of both parties to the mortgage, and that

decree

ma,l^e

\f wtmH$1

Act

XXIII.

of 1861.

Sooble, Q.C., and C. W. Aratyoon, for the Appellant.

2^.

4*^'^*-3«3

The Respondents did not appear.
*

5

*

^^//

They

referred to Bavji Shivram Joshi v. Kaluram (1).

ll^iTh'/tsi

.

_ _ ..jg
g

15,

The facts are stated in the judgment of their Lordships.
Both Courts were of opinion that the mortgage had merged in

course being that prescribed by sect. 11,

~

1882)

a

fhu+i*-

ft-J/ktlDCU

"

2,

a

of the High Court (August

Zta .33o. dismissed.

rv^^^&
/

decree

whereby the Appellant's suit to redeem from mortgage
half rukas, of Maharki land in village Mairjion was
one and

>

In

from

1880),

i)i^hLj.u^,l^

"XJuJi

having been raised.

Uf APPEAL

CUi

X(,A~->\llf

$/&/if

same purpose could not be brought.
The Plaintiff could not fall back, contrary *° hi" plaint, on the mortgage of 1806 ; nor could he contend that
limitation ran from the acknowledgment thereof, no issue to that effect

a

/4f

-~

//J Jj^J
J *****
/^^a

I
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-Present: — Lord Blackburn,

Lord HAlsbury,

Richard Couch.
(1)

12 Bomb.

H. C. R.

160.

Lord

Hobhousk,

and Snt

VOL.

INDIAN APPEALS.

XIII.]

The judgment of their Lordships was delivered by

'

Sib Richaed Couch : —
This

High Court of Bombay
confirming a decree of the Subordinate Judge, who held that
the suit was barred by the operation of sect. 11 of Act XXIII. of
is an appeal from a decision of the

1861.

The suit was in form to redeem a mortgage, and the facts out
of which it arose were that on the 25th of May, 1806), two persons,
named Narsoji

and Nagoji, mortgaged to two others, named
and
Zdnoji, a quantity of land described as three rukas,
Bhavdnji
each ruka containing

about six acres, to secure an advance

made to the former.

In

then

fact Narsoji and Nagoji were themselves

the mortgagees of the land from persons described in the pro
ceedings as the Mahars ; but that is not material now, because
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their title under the Mahars does not come into question, and for
the purposes of this suit they may be treated as the owners of the

A further advance

in

Narsoji of Rs.500,
the result being that the mortgage by Narsoji for the debt due
land.

was made

1807 to

by him exceeded the amount of the mortgage for which Nagoji's
In November, 1823, a suitf was brought by
share was liable.

Bhavdnji and Zdnoji against the heirs of the mortgagors, and a
decree was made in that suit which it is necessary to notice par
ticularly.

The decree,

which is dated the 8th of September,

1825, set out the mortgage of 1806, and the accounts which had
been taken, the suit being brought to enforce the mortgage, and

ordered the Defendants to pay in all Rs.2396 4a. 9p. to the
Plaintiffs — treating the mortgage as a joint mortgage, and the
whole sum as being due by both mortgagors — by the date fixed,
and they were to redeem their Maharki field which they had
mortgaged to the Plaintiffs. Then it says: — "Until the De
fendants clear off the money the Plaintiffs should use and enjoy

the field according to [the terms of] the agreement. On the day
on which the Defendants will psHy the money, the Plaintiffs should
compute the interest on rupees, two thousand three hundred and
ninety-six and a quarter, at the rate of one per cent, [per mensem]
from the date [that will be] fixed ; should deduct therefrom the
amount of produce from the fixed date onwards

;

should receive

-

68

J.

0.

1886

INDIAN APPEALS.

•

[L. K.

the remaining amount, together with the interest, and should
restore the field to the Defendants." Although this decree speaks
it,

and the
Hari Ravji about a date which will be fixed, no date was fixed by
Chipldnkab
operation 0f the decree appears to have been that an account
Shapcbji
having been taken of what was due on the mortgage, the morta

gagors might at any time make tender ot the amount due, with
the interest up to that time, and require that the land should be
restored to them.
date

it

in 1837— the precise

is

not very material — an
was made for the execution of this decree, and

Some time*

application
resulted in Yashwantrav, the son and heir of Narsoji, one of the
mortgagors, paying his share of the money due on the mortgage,
whereupon, so far as regards the one-half of the land mortgaged

if

Some other proceedings
that which was the property of Nagoji.
took place, the result being that the present Plaintiff repre
sents the interest of the original mortgagors, and would be,

the suit were not barred by the operation of law, entitled to
redeem the property, and the Defendants may be taken to repre
sent the mortgagees.

is

The plaint in the present suit, which was filed on the 13th of
a claim for
September, 1877, begins by stating that the claim

says

— " The

:

that

it

redeeming from morfgage the under-mentioned land. It states
the mortgage of 1806, and then sets out the proceedings in the
suit in 1823, and the decree which was made in 1825, and after
cause of action accrued when

in the

decree

'

'

mentioned above in the third paragraph the previous transaction
merged,' [and] an order was made on the new basis as to the

'

way in which the mortgagees should carry on the management,

[it

to say,

it

that

is

accrued] on the 8th of September, 1825."
Then
proceeds to state that there were certain acknowledgments
in writing of the mortgage made#by the mortgagee.
&c.

;

The suit as framed, then, apparently treats this decree as in
fresh mortgage, and as regulating the rights of
the nature of
a

the parties from that time and the reason for this appears to be
that the law of limitation gave sixty years for suit for redemp-

*

a

;
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;

in 1806 that belonged to Narsoji, the mortgage became redeemed
and the question in this suit relates to the other half, namely,

VOL.

tion of

-

INDIAN APPEALS.

XIII.]

a mortgage from the date of the mortgage, and this suit

was brought

in

1877, not many years short of the sixty years.

When the suit

'

J.

69
C.

1886

the Subordinate Judge, he gave a hamRavji
all the facts of the case, the result Chiplunkar
into
very long judgment, going
being that he was of opinion that the decree in 1825 must be Shapurji
as a decree,

regarded

Act

came before

XXIII.

and not

as a

mortgage, and that under the

of 1861, sect. 11, which provides that questions
arising between the parties to the suit and relating to the execu
tion of the decree must be determined by order 6f the Court
executing
ought,

if

and not by a separate suit, the parties
they wished to redeem the property, to have applied to
the decree,

the Court to execute the decree by putting them into possession
of the property after paying the money due on the mortgage ;
and inasmuch as the time limited by law for the execution of the
had long since elapsed, and had indeed elapsed at the
time when the Plaintiff had become the purchaser of the equity
of redemption in right of which he brought the suit, there was no
cause of action existing and the suit was barred.

The High Court took the same view of the matter, and held
that the suit was barred by the Act XXIII. of 1861, and there
fore the

Plaintiff could not

sue to redeem

in the manner in which

Their Lordships are of opinion that this view, which
was taken by thejower Courts, is the right one; and that the
right of the mortgagors must be treated in* this suit as a right to
execute the decree, and not a right to sue as for the redemption
he claimed.

of

a mortgage.

It was

contended by the learned counsel for the Appellant that
he could fall back upon the right to redeem the mortgage of
1806, the law of limitation, by Act XIV. of 1859, providing that
there should be sixty years for a suit to redeem from the time of
the mortgage, or from the date of an acknowledgment made in

the plaint.
gage

a

it

is

writing signed by the mortgagee, or some person claiming under
him. The difficulty in the way of the Appellant availing himself
different case from that which he made in
that
of that
is,
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decree

In the plaint

he did not seek to redeem

the mort

of 1806, or allege that there had been an acknowledgment

of that mortgage. If he had, the question whether there had
been such an acknowledgment made would have been inquired

HoBM1JSJ1,

*

70

J.

•

INDIAN APPEALS.
into in* the lower Courts

C.

[L. R.

but he treated the decree as the mort-

;

gage which he sought to redeem ; and supposing that he could,
Ham Ravji according to the decision of the High Court of Madras, which
Chipltokab
was citedj fall back upon tlie mortgage of 1806, in- their Lord1886

S&apubji

ships' opinion he is not at liberty to do that upon the present

It

appeal.
made

would

making a diflerent case irom that which he

be

in the lower Courts, and on which the

case has been tried

and decided.

*

Their Lofdships
affirm the decree

will therefore humbly advise Her Majesty to
of the High Court and to dismiss this appeal.

Solicitor for Appellant

J. c*

T.

:

L. Wilson.

DHARANI KANT LAHIEI CHOWDHRY
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F«6. 17,

—

;

AND

is j

kristO

March b.

/

Plaintiff

.

KUMARI

CHOWDHRANI

Anotheb

I^Cti /$/

ON

J

APPEAL FROM THE HIGH

COURT

IN BENGAL.

Purchase — Evidence.

Benami
Case

and )i „
Defendants.

in which it wa£ held on the evidence, in a sdfc brought in 1879, that
by a Hindu wife of a share of her husband's ancestral estate in

a purchase

1842 was benami for her husband.

fU&»i
I

&r

Appeal

J

IlLltflCti Field, J.,

of the High Court (McDonell and

from a decree
Feb.

6, 1882)

reversing a decree

Judge of Mymensingh (April

*of

the Subordinate

9, 1883) and dismissing the

Appel

lant's suit with costs.
The question was one of fact, raised in a suit brought on the
27th of February, 1879, whether a certain three gundah share of

/lA&M*}

Li~j0

pergunnah Sherepore which, on the 9th of June, 1842, had been
purchased in the name of Srimati Chowdrani, had been purchased
by her as her absolute property, or had been really purchased by
her husband, Goluck Nath Chowdhry,
*

Present : — Lobd Blackburn,

Richard Couch.

v.

but benami in her name.

Lord Monkswell, Lord

Hobhouse,

and

Sir

VOL.

INDIAN APPEALS.

XIII.]

•

The Subordinate Judge decided that her purch'ase was benami for
her husband, the High Court that it was an absolute purchase
with her own funds on her own behalf.

•

J.

71

c.

1886

Dharani

Kant Lauiri
Chowdhry

Cotvie, Q.C., and Doyne, for the Appellant.

Kristo
„ Kumari

Cowell, ' for the Respondents.
r

CHOWdhBANI.

The cases cited were Sreeman Chunder Dey v. Gopaul Chunder
Chuckerhutty (1) and Baja Chandra Nath Boy v. Bamjai Mazumdar (2).
The judgment of their Lordships was delivered by

1886

Sir Richard Couch :—
At

March 6-

a sale on the 6th of September, 1871, in execution

of a

decree against one Goluck Nath Chowdhry,
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Tarini Kant Lahiri

Chowdhry,

the original Appellant
who has died during this appeal,

became the purchaser, for Rs.61,100, of whatever right, title, and

interest Goluck Nath had in twelve gundahs out of a share of
one anna fifteen gundahs of the zemindary No. 144, of pergunnah
Sherepore,

in the zillah

Mymensingh,

and received the sale certifi

cate of the Court, dated the 30th of November, 1871.

It

does

not appear that he took any steps upon this purchase to obtain
registration of his name, but upon Srimati JChowdrani, the widow
of Goluck Nath (he having died in the meantime), making an
application, under the Bengal Act VII, of 1876, to the Deputy
to have her name registered in respect
of the three gundahs share of the one anna, fifteen gundahs, he
objected, on the ground that she had no share in the estate, and
The title of Srimati was said
was not .entitled to registration.
Collector of Mymensingh

to be founded on a purchase by her, at a sale on the 9th of, June,
1842, of the three-gundahs share, part of twelve .gundahs of
which her husband Goluck Nath was then the proprietor, by the
Collector of Mymensingh, in satisfaction of a claim of the Govern
ment against Goluck Nath as surety for one Jugal Kishore Sen,
Collectorate.
The Ap
who was employed in the Mymensingh
pellant contended that this purchase was a benami transaction,

(l)

11 Moore's

ul/

Ind. Ap. Ca.

juHio

tC

43.

(2)

6 Beng.

L. R. (P.O.)

/jvv^l7 fit

303.

•

72

J.

.

C.

1886

Dhabani
^HOTdhBY81

Kbbto
Kumari
Chowdhbani.

INDIAN APPEALS.

[L. K-

and tkat Goluck Nathw&s the real owner of the three gundahs
The Deputy-Collector rightly
when the sale to him was made.
refrained from deciding that question. He found that Srimati,
subsequently to her purchase, obtained registration of her name
as proPrietress jointly with the other proprietors, but did not find
the date of

it

more

He found that the ijardar,

precisely.

referred to afterwards,

was in possession

who

for her, and that

her name was in the previous register of proprietors, and ordered
her to be registered as proprietress of what he described as equi
valent to the three-gundahs share.
This order was made on the
28th of February, 1878, and in consequence of it the present suit
1879, by the Appellant
Hurro Coomar Chowdhry. The plaint
prayed that the Plaintiffs title to the three gundahs might be
declared, and his name be directed to be registered in respect

was instituted, on the 27th of February,

against Srimati

Generated for alum (Columbia University) on 2015-05-29 06:11 GMT / http://hdl.handle.net/2027/uc1.b4345289
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

thereof.

and her son

The written statement of Srimati

stated that she made

the purchase bona fide, and really for herself, with the money of
her own fund and own stridhan.
Goluck

Naih

was the son of Bama Nath, one of five brothers,

each of whom had a share of six gundahs in the estate.

death of Bama Nath, Goluck

He

Nath became

On the

entitled to his six

inherited the six gundahs of one of his
uncles, and, being thus entitled to twelve gundahs, became surety
for Jugal Kishore Serf, and pledged one-fourth of his then share
gundahs.

afterwards

in the property. This fourth was the three gundahs sold on the
9th of June, 1842.
Subsequently Goluck Nath inherited the
share of another uncle, and he then sold a twelve-gundah

share

to one Shib Byal Tewari, and, upon the samfe date, he and his
wife Srimati executed, in favour of Shib Dyal Tewari, an ijara, or
usufructuary mortgage, of a further six gundah share for the
The date of this ijara is the 6th of
period of twenty-six years.
Its not having expired when the suit was
. December," 1859.
brought is the reason that the glaint prayed for a declaration of

title only and not for

possession.

After this

sale and mortgage

Goluck Nath inherited

the share of another uncle, and thus, at
the time of the execution sale in September, 1871, there were
twelve gundahs, of which Goluck Nath was clearly entitled to
nine, and the remaining three are the subject of the present suit.

VOL.

• *

INDIAN APPEALS.

XIII.]

•

The certificate of the sale on the 9th of June, 1842, state? that
the property was purchased by Doorga Pershad Boy, the mokhtar

of Srimati Ghowdhrani, of Girda, in pergunnah
sum of Rs.560

;

1842, sanctioning

The evidence for the Plaintiff was that Doorga
treasury.
Pershad Boy, who had died before the trial, was the* servant of

public

Goluck Nath, and served him as naib, and was said by Hurro
Chowdhry not to have been his mother's servant before

the sale, that the earnest money, about Rs.100 or Rs.125, was
paid to Doorgo

Pershad by Goluck Nath, that Goluck Nath paid

the purchase-money, and borrowed it from Madari

Lal Bajpai,
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and gave a bond for it. Madari Lal, who was living, and was
said to have a house in Bae Bareli, was not called. A witness
also deposed that Noho Coomar Chowdhry, a cousin of Goluck
Nath, who was present at the sale and purchased other properties,

told Goluck Nath to keep this property.

There were several

sureties whose property was sold at the same time. The evidence
of Srimati herself, who was examined as a witness, was that
Doorga Pershad Boy purchased for her, and she paid the pur
chase-money, that she gave him Rs.1000 out of Ks.3000 which
she had from presents on the occasion

husband anything

of her marriage and money

She said that she did not tell her

her mother-in-law left her.

about the auction sale, she did not tell him

she would purchase the property, and he did not

tell her anything

about the purchase' of that property.
She was about twentythree or twenty-four years of age when her mother-in-law died,
She was supported in this account
of the transaction by two of her witnesses.
The Subordinate
which was about a year before.

Judge,

a

Hindu,

who found that' the purchase was a benami one

said

it

in

Hindu family, and the

a

was

1886

dharani

'
money a Kchotohby
Commissioner, on the 15th

the sale, and thereupon the said purchaser paid the whole amount of the purchase-money into the

Coomar

C.

and that on payment of the earnest

proceeding was passed by the Dacca

of July,

Sherepore, for the

J.

73

unlikely and incredibly that

she, a purdah-nashin lady

wife of a respectable

herself bring the money and give it to

zemindar, should

an officer, that there should

have been one or two unconnected persons present, and that they

witnessed that fact.

The High Court, on the contrary, were of

opinion that the story told by the Plaintiff's witnesses

of the

K^TO

Kumam
°H0WDHBANI-

"

74

J.

[L. E.

INDIAN APPEALS.
•

C.

1886

manner in which Goluck Nath supplied the money with which
the purchase was made was " not in itself a very credible one,"

and they said that the impression which the evidence left upon
^howdhey1 *neir minds was that Srimati had funds of her own, and that with
»a portion of these funds this share in the property was purchased.
k
In this conflict of opinions their Lordships are disposed to prefer
KuiiAM
Chowdubani.
of ^e gukor(jinate Judge, who saw the witnesses, and would
Dhabani

be better acquainted with the habits of

There

is,

Judges oAhe High Court could
however,

be.

an important

does not appear to have noticed.

Hindu ladies than the

It

fact which the High Court
has been seen that the sum

Srimati in her deposi
tion said that the income of the property purchased by her at the
auction sale would be Rs.700 or Rs.800
year, exclusive of the
a

paid for the three gundahs was Rs.560.

sudder rent.

This would give to the three gundahs
value of Rs.13,500.
mortgage
owner.

It

appears

also some evidence

to

at that time

a

a

bond, dated

is

their Lordships

that Goluck

mortgage
that this

Nath was the real

-

a

On the 30th of March, 1855, Shibdyal Tewari obtained
decree
this
bond
upon
against Goluck Nath and Srimati for Rs.4936 for
a mokhtarnama,

in which

is

Srimati executed

On the 12th of November, 1859,

it

principal, interest, and costs.

stated

that

having received Rs.7795, inclusive of costs and interest due to
Shibdyal Tewari on this decree, and Rs.26,205 in cash for payment
of the debts of other creditors, she appointed her son, Eurro Coomar
mokhtar on her behalf for the purpose of granting a
temporary ijara, together with her husband, to the said Tewari,
of her three gundahs, and thre'e out of the six obtained by her
Chowdhry,

a

husband by right of inheritance from his uncle, Gopinath Chow
value of
dhry, at an annual rental of Rs.1760 14a. This shews
the three gundahs slightly in excess of that before given. The

There

is

excluded from it.

a

is

dated the 16th of December,
ijara was executed accordingly, and
1859, there being to
schedule of nankar lands which were

it
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The Defendants put in evidence

an attested copy
the 21st of February, 1855, by which Srimati
mortgaged to Shibdyal Tewari one gundah out of the three for a
loan of Rs.4500, stated to be taken by Goluck Nath and herself.

of

no evidence

what the debts

of other

VOL.

creditors

*

INDIAN APPEALS.

XIII.]
were,

whether of Goluck Nath or of Srimati.

T*heir

Lordships think it is improbable that if Srimati had become the
owner of the three gundahs as her stridhan, and had incurred

J.

75

C.

1886

Dharani

debts which had to be paid by borrowing money, she would not ^hotwiry"
«If she
have made a separate mortgage of her three gundahs.
.
,
.
.
. ,
were not a benamidar the transaction is a singular

one,

if

she

it is explicable. It seems more probable that the debts were
Goluck Nath's, and Srimati joined in the mortgage because she

were

was the apparent owner.

The difference between the price paid
for the three gundahs in 1842 and the value is very significant.
There is no evidence of what happened at the sale, what biddings
there were, or how the property came to be sold for so small a
sum.
It appears to their Lordships incredible that Goluck Nath
allowed this, which was a fourth of the ancestral property he then
had, to be purchased by his wife on her own account, and to
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become

her stridhan,

with

the incidents

belonging

to such

property.
As to the evidence of possession, the registry of Srimati' s name,
whenever it took place, is of no value, as it would follow the sale
certificate

and rent suits would be properly brought in her name
jointly with Goluck Nath, as was done in the suit the decree in
which is in the record.
The witnesses to possession cannot be
;

relied upon.
The Subordinate Judge said that the evidence of
some of the Defendants' witnesses with regard to this was clearly
tutored and false, and the High Court say they think there is
good evidence on one side as on the other.

as

It was argued for^the Respondents that the Appellant claimed
to be registered for the first time in February, 1878, and that he
might have taken proceedings with regard to the nankar lands
It does not appear that he could have been regis
before then.
tered separately for those lands. The point was not taken in the
Lower Courts, where an explanation of his not doing so might
have been given. As to the six gundahs included in the ijara, it
is clear, from the judgment of the Deputy Collector before
noticed, that a claim to be registered in respect of those would
have

been

unsuccessful.

In

fact,

the Appellant

did not, in

February, 1878, claim to be registered. He only objected that
Srimati was not entitled to registration. She admitted in her

Kristo

Kumam
°H0WdhBANI-

76

*

j. C
1886

INDIAN APPEALS:

that he was in possession of the other six gundahs, but
whether his name had been registered in respect of them did not
evidence

appear.
DomLk
KantLahiri
Their Lordships
1
Chowdhby
v.

K BT8TO
KUmari
Chowbhbani.

[L. R.

have

not been

unmindful

that this is an

inquiry into the nature of a transaction which took place so far
*
back as 1842, but until the Appellant's purchase no occasion had
arisen for tne inquiry.

There was not any opposition of interests
between Goluck Naih and his wife, and the Appellant brought his
suit without substantial delay after he found his title challenged.
Moreover, though some evidence has been lost which might have
still exists one of the co-sureties, and, what is

been material, there

important, Srimati herself is living, who, if her story be
true, was the leading actor in the acquisition of the property by

more

herself.

Their Lordships

have to decide between

the conflicting

sions of the Lower Courts on a question of fact.
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reasons given by the

deci

They think the
are not satis

High Court for its decision

factory, and their consideration of the evidence in the case has

brought them to the same conclusion as the Subordinate Judge.
They will therefore humbly advise Her Majesty to reverse the
decree of the

High Court, and to

Court be dismissed with costs.

decree

that the appeal to that

The Kespondents will pay the

costs of this appeal.^

Solicitor for Appellant : T. L. Wilson.
Solicitors for Eespondents : Watkins & Lqttey.
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JUDOO LALL MULLICK

Defendant

;

AND

GOPAUL OHUNDER
Another
ON

APPEAL

188G

MOOKERJEE

and

Plaintiffs.

IN BENGAL.

PROM THE HIGH COURT

Bight of Way — Reasonable User of a Passage— Breach of User—Aggravation of
Servitude.
Where the user of a passage by the Plaintiffs' scavengers three or four
times in the year for upwards of twenty years for the purpose of removing
refuse from a privy was relied upon as establishing the Plaintiff's right of
way :—

Hell, that it was no breach or discontinuance of the user that the
Plaintiffs admitted instead of their own the municipal scavengers to whom
Nor was a daily user by the
they were bound by law to afford free access.
latter an aggravation of the servitude, since it appeared to be reasonable
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and convenient

and no agreement had been

shewn specifying

times or

occasions of access.

(March 14, 1882).
The decree appealed from declared that the Respondents were,
as owners of the house No. 66, Pathooria Ghattah Street, entitled to
use the passage in dispute for the purpose

of carrying away the

night soil from a privy of their house at all proper and convenient
times in the year, and a perpetual injunction was awarded against
the Appellant, restraining him, his servants and agents, from
The Respondents
interfering with such user of the said passage.
claimed access as of right along the passage in dispute. The
Appellant contended that they had not established that right
by open and continuous user of his land for the requijed period.
The Calcutta municipality, under sect. 225 of Act IV. of 1876,
adopted a system of drainage, arid it was not disputed that from
the time of their laying down pipes the duty of cleansing the
Plaintiffs' privies was discharged by the municipal mehters alone,
and that the Plaintiffs or their tenants ceased to use the passage
in question.
*

Present : — Lord Blackburn,

Lord Hobhouse,

J. C*

and

Sir Richard

Couch.

Jfar^017,

18'
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Judoo
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v.

(Sunder

Mookerjbb.

[L. E.

of the Chief Justice, so far as was material, is

The judgment
as follows : —

" The only difficulty which I feel is as to the extent of the
Plaintiffs' right. Are they entitled to the use of the drain only
three or four times in a year, which according to the evidence of
tne Durwan was as often as they were in the habit of using it,
or ought we to give the evidence of user a more liberal construc

j

that they had a right to the drain for the purpose
their
of cleansing
privies as often as necessity required.
" confess have had some doubt about this, and have found

tion, and

sa

I

I

I

I

have come to the
upon the subject, but
conclusion that the latter is the more reasonable view to adopt.
no direct authority

The times at which the Plaintiffs' cesspools were cleansed were
(according to the evidence) no particular stated periods. The cess
pools were emptied, according to native custom, as many times in
the year as they became full, and cannot doubt that if the number
of the Plaintiffs' family had increased so that it became necessary
Generated for alum (Columbia University) on 2015-05-29 06:11 GMT / http://hdl.handle.net/2027/uc1.b4345289
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

I

to empty them more often, the

Plaintiffs would

have had a

right

to use the drain for that purpose.

"It

has now

become

necessary

in

consequence

of the new

sanitary rules of the municipality,
morning, and

if

I conceive it

to cleanse the privies every
the true construction of the Plaintiffs' right was,

to be, to use the drain as often as was necessary
for cleansing the privies, it follows that they may now use them
The times at which they should do this should
every morning.
as

of course be proper and convenient times. The evidence is that
the filth was removed in the early morning,.and probably this
would be the most convenient time now for its removal.

"

It

has been strongly urged upon us that

if

we put this con

struction upon the Plaintiffs' right we shall be imposing upon
the Defendant, as the owner of the servient tenement, a much
heavier burden than, according to the ancient use of the drain,
he ought to bear.

But it must*be borne in mind that

so

far as

the quantity of sewage is concerned no larger quantity will be
carried down the drain now than has always been carried here
tofore.

" It will only

be carried more frequently and in much smaller

quantities, and so far as health is concerned

I

suppose

that the

VOL.
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is likely to be more healthy than the former

one."

J.

C.

1886

(Phillips with him), for the Appellant, contended that JUM™j^L
»•
on the evidence an open and continuous user of the passage in
Gopaul
,
dispute for twenty years was not established. If it should be Chunder
Doyne

found that the Respondents and their servants had exercised the

right of

MooKebJeb'

way which they claimed up to the time of the drainage

pipes being laid down by the municipality, the rigb* then ceased,
and the discontinuance of user was fatal to this suit. The
obstruction

complained of was not offered

but to the servants of the municipality.
was established and continued,

of the

user.

still it

to the Respondents

Even if a right of way
limited by the extent

was

The only user of which there was evidence was a

user three or four times

in the

enlarged, and the servitude,

year.

Such user could not be

if any, aggravated

so as to impose on
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the owner of the servient tenement the additional burden of having
the privy cleaned every day, or so often as the municipality might
think fit. Reference was made to Wimbledon and Putney Commons
Conservators v. Dixon (1) ; Act IV. of 1876 (Bengal Council),
sects. 235, 238, and sect. 340 of the byelaws.

Bigby, Q.C., and J. D. Mayne, for the Respondents, contended
that the user was established by the evidence, and that there was
neither

discontinuance

nor any aggravation of the servitude.

The extent of the user no doubt regulates the right, but the
purpose of the user must be considered. The user here had not
been extended to^any but the original purpose for which it had
been resorted

to, and the greater frequency

of the user

was not

shewn to be unreasonable or in excess of what was necessary
effectuate

the purpose in view.

to

Reference was made to Dand v.

Kingscote (2), and to Goddard on Easements (3rd ed.J, p. 316.
Doyne replied.

^

The judgment of their Lordships was delivered by

1886

March SO.

LOKD HOBHOUSE :—

The Plaintiffs
Vol.

(l)

below, who are the Respondents here, and the

1 Oh. D. 302.

XIII.

'

(2)

6

M. & W.

174.

I

,
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Jcdoo Laix

Mullick

Gopavl
Thunder

Mookebjee.

Defendant, who is the Appellant, occupy contiguous houses and
premises in Calcutta, with a southern frontage in Pathooria Ghattah
Street.

The Plaintiffs' house lies to the eastward

(]ant's.

Adjoining the north side of the Defendant's

of the Defenpremises

lies a piece of ground, also belonging to him, and fronting northm
wards to a street called apparently by various names, of which
Jorabagan is one.

At

a point between the two streets the Defen

dant's property juts out a few feet to the eastward, and to that
extent overlaps the property of the Plaintiffs, and lies to the
north of it.
The following facts are common to the case of both parties ;
that an open drain used to run along the eastward boundary of
the Defendant's property from the point where it juts eastward
into Jorabagan ; that at the same point there communicated with
this drain one of the drains of the Plaintiffs' house leading

the year 1876 the drain was filled up, and has never again been
opened.

The Plaintiffs brought evidence to shew further

that their

house was constructed with a double wall so as to form a narrow

from the privy to the doorway ; that periodically, some
three or four times a^year, scavengers hired by the Plaintiffs or
passage

their predecessors entered the drain at Jorabagan and made their

it

that the doorway was furnished with
a door which was kept locked, but was opened by the Plaintiffs'
durwan on these occasions ; that the scavengers came through
way up

the

to the doorway

doorway, passed

;

along the Plaintiffs' drain

between

the

double walls, and so reached

the privy, from which they carried
the refuse away through the doorway and -down the Defendant's
drain into Jorabagan.
Certainly one of the witnesses, and pro
bably another, deposes to the continuance of this practice from
dates more thau twenty years p»ior to the Defendant's interrup

tion of

it,

in June,

which was in December, 1880.

The suit was instituted

1881.

and that he and Mr. Edwards,

surveyor, say that

it

Against this evidence the Defendant has produced nothing at
all except that he never saw the Plaintiffs' scavengers at work,
a
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directly from one of their privies ; that at the point of communi
cation there was a doorway in the Plaintiffs' wall ; and that in

was impos

!
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J.

sible for the scavengers to go where several witnesses saw them
And, in cross-examination, the Defendant admitted that the
go.

C.

1886

doorway could only lead to the drain.
JudooLall
Mullick
Indeed in this part of the case the Defendant appears to have
.Gopaul
relied mainly upon imperfections in the Plaintiffs' evidence.

Mr. Justice Wilson who presided in the Original Court, thought
that the Plaintiffs had failed to shew user for twenty years.
But
it is observable that he says there is only one witness, viz., Tarra-

Mookerjee.
"

'

bullub Chatterjee,

who professes to carry his memory back to
He does not notice Dwarka Nath Bonnerjee,
twenty years at all.
who had known the privy and drain for upwards of twenty-five
years, and who speaks of the action of the

Plaintiffs'

scavengers,

apparently, for the note of the evidence is not perfectly clear, for

Neither does he notice the probability
afforded to the Plaintiffs' story by the construction of their walls
that

space

of time.

Generated for alum (Columbia University) on 2015-05-29 06:11 GMT / http://hdl.handle.net/2027/uc1.b4345289
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

and of their doorway, both of which date more than twenty years
before the interruption.

Mr. Justice Wilson dismissed the suit. On appeal the High
Court took a different view, and gave the Plaintiffs a decree
establishing their right to use the passage in dispute for the purall proper and convenient
Their Lordships concur in the view which the
. Appellate Court has taken of the evidence,
and think that the
user on which the Plaintiffs rely is sufficient unless it has been
interrupted or altered in character by the events which took place
pose

of carrying

•

away their night-soil at

times in the year.

in and after the year

In

J.876.

that year the Legislature

more

efficient municipal

of Bengal

passed an

government of Calcutta.

Act for

.the

Under

the

conferred by that Act the town commissioners made byelaws to regulate the removal of refuse. It is not to be discharged
in any other way than as the commissioners direct. The servants
powers

of the municipality

are to cleanse daily the privies of every house
on account of which a night-sojl fee is levied, and for that purpose
every occupier of a house is to give free access to his privy.
An

occupier of land on which a privy is situated, and to which such

filth of any kind
than twenty-four hours. Under these

free access is denied, is not to allow night-soil or

to accumulate for more

regulations the open drain bordering the Defendant's land was,

I

2

-
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Judoo
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as before

stated, filled up, and the surface

[L. E.
has been used by the

scavengers of the municipality ever since to gain access to the
privy of the Plaintiffs for the purpose of removing the refuse.

This they do daily
Gopacl
Mr. Dome
of
has argued
for the Defendant that the change
*
°
6
Chotder
Mookerjee. system thus brought about operates as a breach of the user by the
Plaintiffs, and

title by prescription. But their
that
the
Lordships
change of - system works any dis
In point of frequency the user is
continuance of the prior user.
so destroys their

cannot

see

The purpose is still the purpose
of cleansing the privy.
The mode of access from Jorabagan to
the privy is not altered, except that the scavengers, instead of
walking in the drain, walk on the surface of the earth that fills
much more active than before.

And it cannot make any difference that the Plaintiffs no
longer use the passage to admit their own scavengers, but use it
it.

to admit those of the municipality,

to whom they are bound to
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afford free access.

It

is then argued that the change from the practice of cleansing

at long intervals to the practice of cleansing daily is so great that
the servitude gained by user is materially aggravated, indeed
that it is applied to a new purpose, which the Plaintiffs have no

legal right to do.

But it is difficult to
in the

see how the servitude is aggravated, even

sense of causing more annoyance to the Defendant.

In

order to afford the requisite access only three or four times a
That
year, the passage must be kept open and unobstructed.
being
a

so,

it cannot

be much more

onerous to the Defendant that

small quantity of refuse should be removed

daily than that a

large quantity should accumulate and be removed at long inter
vals of time.
The real question, which is not free from difficulty, is whether
the user proved prior to 1876 is one which sustains the right
affirmed by the decree under appeal. A servitude gained for one
purpose

cannot lawfully be used for another.

What then is the

servitude which the Plaintiffs have acquired over the Defendant's
land? There is no agreement specifying times or occasions of
access.

The Defendant has never

access, or claimed to exercise

till now interfered with the

any control over it.

The servants

7
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of the Plaintiffs came and went at their own discretion,

*>r

at the

discretion of their employers. What is the inference to be drawn

?

is difficult to suppose that if they thought fit to use the passage
twice as often, or four times as often, as they actually did use

it,

It

seems to their Lordships

part of the municipality,

,

,

that

if,

It

c.

1886
JUDOO

lall

Mullick

Gopaul
Chundeb
Mooberjee.
~

a

it

a

,

is

they were not at liberty to do so. There
nothing in the proved
,.
,
.
.. .
„
facts to indicate
limit to the user 01 the passage, except the
limit that must be reasonable user for the purpose of cleansing.

J.

without any action on the

the Plaintiffs had choseri*to cleanse out

a

it

their privy every morning, they might have used the passage at
If so, they may now use
convenient hour for that purpose.

vating the servitude at all, for this

is

a

for giving access to the servants of the municipality at reasonable*,.^^.^
And in legal sense they are not aggra
and convenient times.
the servitude to be inferred

The result

that in their

Lordships'

opinion

the decree

Sanderson

Solicitors for the Respondents

Wrentmore

Holland.

&

:

Solicitors for the Appellant

&

right, and this

:

is

appeal should be dismissed.
They will humbly advise Her Majesty to that effect. The Appel
lant must pay the costs.

appealed from
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is

from the proved facts.

Smnhoe.

^
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JAGADAMBA CHOWDHEANI

1886

and Others

L •

Defendants

;

ts^'e23'
Aprd9.

DAKHINA MOHUN and Others

.

.

.

^24

AND

Plaintiffs.

FOUR APPEALS CONSOLIDATED.

ON APPEAL PBOM THE HIGH COURT IN BENGAL.

yy

suit

"

"

denotes any suit which brings the
to set aside an adoption
under question, and therefore includes
suit for

//l/ioH-^W

*-'

on that issue as well as

validity:-

IX.

Held, therefore, that art. 129 of Act

of

a

.

possession dependent

a

validity of an adoption

(4^/J*SLjJ^pMp/
UQL

A

4

AM) _ (jA.

II., Art. 129 — Suit to set aside Adoption —
Heirs barred Twelve Years after Adoption.

'1871, Sched.

Reversionary

^
g

£^Jj.\<;

IX.

of

Limitation — Act

*"~

suit to declare its in-

1871

relates to all suits in
an apparent adoption

<c

u>

"

6JtfraTt-Raj Bahadoor

/

-

JJ

/

(?
'

k^'W'

1

/i

ULto

Lai (1)

Singh vt Achumbit

Consolidated appeals m

ncobLi,$c)

Court

25, 1882),

explained.

decrees of
^.
■decrees of

the High
the Sub-

(March
reversin^H
ordinate Judge of Bungpore (Oct.
wml), and directing that
the Respondents DaMiina Mohun and Ahnoda Mohun should
5,

U^-i^ti

^^-^

'4*t respectively recover

r

-

Where the Defendants had been in fact adopted by Hindu widows
purporting to act in pursuance of their husbands' authority, and such
adoptions had been followed by continuous possession, and had been
recognised in formal instruments, proceedings, and decrees to which the
Plaintiffs were parties —
Held, that suits by reversionary heirs of the husband brought more than
twelye years after the adoptions, but less than that period after their
title had accrued at the death of the surviving widow, were barred by
129 of Act IX- of 187L
:

,jj

a

^jllfi-P>^

from

Appellants of the im^the
properties in suit with costs*in "both Courts.
The first suit was brought by Taramohun, the father of Annoda
possession

fU^foq
H

_

—

The object of both suits

The Respondents ssught to recover possession of
tae properties in suit as the- reversionary heirs of the last full
was the same.
owner, one

wh*^^'^

ttfitud^^n
l$tr>~ 11>P

Present:

Hurro Mohun Boy

Chowdhry.

— Lord Blackburn, Lord

^

Law Rcp'

G

»

Mohun, the second by Dakhina Mohun.

»

fi^f******

0

/

(if'/I/kok^movable

itl
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is

which the plaintiff cannot succeed without displacing
in possession.
by virtue of which the defendant

Hobhouse,

Their title accrued
and

Ind. Ap. U0-

Sir Richard

on

Couch.

t %
6K<-A

.,9.
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the death qf his surviving widow.

The Appellants wereJitflpos-

Appellant Saroda
the husband of the Appel-

session, which they defended, alleging that the

Mohun and Doorga Mohun,

deceased,

lant, Jagadamba Ohowdhrani, were his adopted sons, and therefore
his preferential heirs. The main question in issue on the merits

85

188G

Jagapamba

Chow»hrani
Dakhina

was whether these adoptions were, as the Respondents alleged,

invalid,

made without authority, and

illegal.

The death of Hurro Mohun was in 1846, the adoption of Saroda
Mohun was in 1853, of Durga Mohun in 1856. Of \>he widows of

Hurro Mohun, Badha Soondari died in

1868,

Hurripria in

1864.

The suits were brought, that by Tarramohun in 1873, that by
The Respondents admitted an adverse
Dakhina Mohun in 1874.
against them from the discharge

possession

.

of the manager,

Badha Mohun Ghosal, on the 22nd of January, 1863, who had
been appointed and placed in possession of the properties in
suit by the Court.

The Appellants
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sion against the widows

alleged that adverse posses
shortly after the death of

commenced

Hurro Mohun.
The First Court held, firstly, that both suits were barred by
limitation under Act IX. of 1871, 2nd schedule, arts. 129 and
143

;

and, secondly, on the evidence,

that the adoptions impugned

by the Plaintiffs were good and valid.
Those articles are

"

129.

as

To establish

—

follows

:

or

aside

set

an adoption — twelve years
(at the option of the Plaintiff)

from the date of the adoptkn^cr
the date of the death
P^tive father."

o£^
For possession^^Bnmovable property, when the Plain
tiff while in possession of the property, has been dispossessed, or
has discontinued the possession — twelve years from the date of
"

143.

the dispossession or discontinuance."
The latter article the Subordinate Judge held applicable, not
in consideration wholly of the Plaintiffs' own possession and dis
but partly of that of the widows of Hurro Mohun Boy
Chowdhry, by reason of whose dispossession the Plaintiffs, claim
ing as reversioners on their death, were equally barred, as would
possession,

have been the widows.

As to the validity of the adoptions in question, the High
Court held, that though^a power to adopt had been given, and

*

INDIAN APPEALS.

^»
c.

1886

Jagadamba
Chowmiram

Dakhina
1

*

[L. R.

adoptions had been made, or purported to have been made under
of proper persons,
manner directed by

the power had not been exercised in the
and that the adoptions were therefore bad.

it,

J.

it,

80

There were several issues of law and fact.

The main question

was whether the suits were substantially to set aside adoptions,

and therefore

If that

barred by art. 129.

were decided in favour

of the Respondents, the further issue arose whether there had
been

adverse

possession

by the Appellants

sufficient to bar

Jei regards the evidence, the fact of adoption

the suits.
admitted,

but the' nature and

extent of

the authority

was
were

disputed.
the judgment

of the High

:

Upon the question of limitation
Court was as follows —

" As regards the plea that the suits
we

are barred by

limitation,

would merely remark that the general rule in all cases of this

is

is,

the title of the reversionary heir accrues

of the

on the death

" That was admitted to be settled law in

Privy Council

a

Hindu widow."

case before

the

(1), and the law has since remained unaltered.

"It has, however,

been contended before us as in the lower Court,

never had possession on their own account, but
that on the death of Hurro Mohun and subsequently his estate has

that the widows

been held on titles adverse to those of thfe widows, and that there

inheritance from Hurro Mohun, are barred.
" We cannot accept this view of the case.

right of

At Hurro Mohun

s

fore their titles, as well as those derived by the ordinary

with the adhyakhyanama, the names of the
managers or trustees appointed by him were duly recorded in the
The power of the
Collector's register with those of the widows.
widows

was, no

nothing

in the

deed

but there was

itself which did or could disinherit the
or confer on anyone title adverse to them. There was
deed

(1) Bajendro Nath Holdar v. Jogendro Nath Banerjee,
Ca. 67, 70.

managers

14 Moore's

(&/ 74^2/6 &tj

'

conferred on them the power to adopt, and the

'

widows

doubt, limited Joy that

;

death, in accordance

a
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a

a

reversionary heir to recover possession
description, brought by
of family property from one who sets up title on adoption by a
that limitation
Hindu widow,
calculated from the time when

were

Ind. Ap.
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VOL.

•

directed to hold on behalf of sons to be adopted ; but th&t did
not the less vest the estate in the widows until they had adopted.
If they never exercised the power of adoption (and we may observe
that they could not be compelled to adopt

:

Mussummai Pearee

Hurbunsee Kooer (1) ; Bamun Doss v. Mussummat Tarinee (2) ), the managers would be relieved of their duties
unless they were acting for the widows. The Subordinate Judge is

Dayee v. Mussummat

That could
wrong in stating that the widows were disinherited.
not be, except in favour of some living being. They could not be
disinherited in favour of some- one whom they might never call
into existence. The fact, too, that the widows were registered with
the managers as proprietors of the estates, shews that they were
regarded, not only as joint proprietors, but as in joint possession.

Next, if

we look to the evidence,

we find that very shortly after

-in getting rid of the managers, and
in sole possession

wards the widows succeeded

were recorded not only as sole proprietors, but
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on their own account

;

and this is remarkable, because at that

time they had exercised the power to adopt and had begun to
dispute with one another regarding their relative rights in this
such circumstances, we cannot agree with the
lower Court that the suits are barred by limitation, inasmuch as
Under

respect.

they have been brought within

twelve years from the death of
Badha Soondari, the elder widow, who survived Hurripria, the

younger."
Doyne, and Mayne, for the Appellants, contended that the suits
were barred by limitation.
dence

Otherwise they stated that the evi

supported the validity of Doorga Mohun's adoption, and

the Appellants by agreement were entitled to moieties of the dis
puted properties

;

but were directed to confine themselves

first instance to the issue as to limitation.

in the

Substantially the suits

were to set aside certain adoptions, and therefore were* barred by

II.

IX.

qf 1871.
[Lord Blackburn :—
How do you make them out to be suits to set aside adoptions ?

art. 129 of sched.

They

of Act

seek to recover

possession

and may admit adoption, while

To construe Act IX. of 1871
denying their efficacy to pass title.]
to
it is necessary
refer to the previous legislation.
It is a great
(1) 19(Suth. W. E.-

127.

v

(2) 7 Moore's Ind. Ap. Ca.

Wd./ty (

I
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88

J.

C.

188G

Jagadamba

Ohowdbbak
IJiohun^

[L. E.

hardship on an adopted son to have to prove his adoption more
than twelve years after date.
Reference was made to Fakharuddin Mahomed Ahsan Chowdry v. Official Trustee of Bengal (1). See
Regulation III. of 1793, sect. 14 ; Act XIV. of 1859, sect. 1, cl. 12.
The following cases were cited : Bhyrub Chundur Chowdhree v.
Kalee Kishwur Baee (2) ; Govindkishore Boy v. Badhamadhib
Adheekaree (3) ; Sooburnomonee Dabea v. Petumber Dobey and
Others

(4)

;

Badhakissen*
nath

Badhakissoree

Dossee

v.

Mahapater v. Sreekissen

Banerjee

Guthee Kissen

Sircar (5)

;

Mahapater (6) ; JuggendroSrinath Gangopa;

Holdar (7)

v. Bajendronath

dhya v. Maheschandra Boy (8) ; Mrinmoyee Dabea v. Bhoobunmoyee
Dabea (9) ; Baj Bahadoor Singh v. Aehumbit Lal (10) ; Gopalayyan
v. Baghupatiayyan (11) ; Sadashiv Moreshvar Ghate v. Hari Moreshvar

Ghate (12).

As regards

adverse possession, the evidence,

oral and documentary, was referred to in order to shew that it
had begun from within shortly after Hurro Mohun's death, and
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at least had continued for more than twelve years preceding the

The widows represented the husband's estate, and the
possession was adverse to them whether the adoptions were valid

suits.

If

or invalid.

valid, the sons were in possession

as

of right.

If

invalid, the possession may have been obtained improperly, but
it is hostile to the widows, and being under colour of right is
adverse

to them as representing their husband's estate.

Articles

142 and 145 were referred to, and also Nobinchunder Chuckerbutty
v. Issurchunder Chuckerbutty (13) ; Aumirtolall Bose v. Bajoneekant
Mitler (14) ; Srinath Kur v. Prosunno Kumar Ghose (15) ; Saroda

Soondury

Dossee

Doss v. Sibkissen
force

of adverse

v. Doyamoye

Dosseeo

(16) : Doe d. Sib Chunder
The suits being barred by

Bonnerjee (17).
possession under Act

XIV.

of 1859, sect.

1,

cl. 12, a title being thence derived good against everybody, the

QJfpxs

Eep. 8 Ind. Ap. 197.

^2) S. D. A. (1850) p. 369.
(3) S. D. A. (1856) p. 450.
(4) Marshall, 221.
(5)
(6)
(7)
(8)

•

Suth. W. E. (1864) 272.
1 Suth: W. R. 62.
7 Suth. W. R. 357.
4 Beng. L. E. F. B. 3.
(17)

1 Boulnois'

(9) 15 Beng. L. E. 1, and p. 9,
(10) Law Eep. 6'lnd. Ap. 110^4j <,W-*/1
(11) 7 Madras H. C. B. 250.
H. C. B. 190.
W. E. 505.
(14) Law Eep. 2 Ind. Ap. 113.
(15) Ind. L. R. 9 Calc. 934b<//54UA5T(16) Ind. L. R. 5 Calc. 938.
(12)

11 Bombay

(13)

9 Suth.

Eep. p. 70.
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cannot be deprived of their estate by an Act subsequently passed. The Act IX. of 1871 was a remedial Act, and
Appellants

did not purport to interfere with title previously acquired.
Maharani Eajroop Eoer v. Syed Abul Hossein and Others (1).

See

C.

1886

Jagadamba
Chowdhbam

Dakhina

Q.C., and Cowell, for the Respondents, contended that

Cowie,

J.

MoHPN-

the suits were barred under art. 142 of the Act referred to, having
brought within twelve years of the death of the surviving

been

widow

;

or under art. 145.

The suits were not barred by art. 129

for they were not suits either in form or in substance
adoptions.

Till

the death of the surviving

dents had no title.

Their

to set aside

widow the Respon

cause of action as regards recovery of

Prior to the death the only
possession did not accrue till then.
suit which they could bring was one which it was discretionary
with the Court

to entertain, and their

title being then

a contin
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gent one they might never reap any fruit from their litigation.
Declaratory suits were barred in twelve years under this section,
and so also were all suits in which the Plaintiff sought to set
aside the adoption.

Here the Plaintiffs were indifferent whether

the adoption stood or not; their contention was that whatever
other rights those adoptions conferred, being made without autho

rity they did not operate to make the Appellants preferential
heirs to Hurro Mohun.

In

the Respondents claimed to sircceed as preferen
tial heirs, without disturbing the adoptions which had been made
substance

in fact, and which might
relationship

be

taken to have

of sons to the widows,

tenance, and severed* the children

constituted

conferred rights

the

of main

from their natural families.

In

form there were two tests to be applied to ascertain whether
these were suits to set aside adoptions ; first, what was the nature
of the decree made, which in this case was simply a decree for

•

of the properties claimed without reference to the
subject of adoption ; second, where lay the onus probandi, who
was entitled to succeed if no evidence was given.
Art. 129, on

possession

its true construction, must be taken to relate to those suits where
the Plaintiff impeached an adoption and sought to set it aside,
not to those where granted the adoption in fact, he asserted a
(1) Law Rep.

7

Ind. Ap.

240.

tty

I

C$tf ~?

^LTljj

90
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■

J.O.

preferential title.

1886

son

Jagadamba

Chowdhrani
*MoHrNA

There could be no hardship en an adopted

in being obliged to preserve the evidence of an authority to
adopt, which in this case was in writing and registered, and which
wnen referrec}

i0

not authorize the adoption.

Reference was

to Srinath Gangopadhya v. Maheschandra Boy (1) ; Gopalehunder Mitter v. Moheshehunder Boral (2) ; Jogendronath Banerm&&e

jee v. Bajendronath Holdar

the

doctrine

of

their

(3).

It

Lordships

was further

contended that

in Baj Bahadoor Singh

v.

%al (4) was clearly in point, and binding.
Upon the
evidence no adverse possession was shewn within twelve years of
suit, especially having regard to a manager having been ap
pointed by the Court, who was not discharged till within the

Achumbit

statutory period.

His

possession

was not on behalf of the alleged

adopted sons, but on behalf of the person or persons legally en
titled, and on the authority of Bao Karan Singh v. Baja Bakar

Generated for alum (Columbia University) on 2015-05-29 06:12 GMT / http://hdl.handle.net/2027/uc1.b4345289
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Ali Khan (5) could not

be said to be adverse to the true owner.

Doyne replied.
i«86

April9.

The judgment of their Lordships was delivered by
LoBD HOBHOUSE :—

Their Lordships

have upon consideration found themselves
able to dispose of tfiese appeals upon one of the questions which
were argued at the bar very fully, and with great learning and

ability, with

reference

And though the

to the law of limitation.

many complicated issues, are very volumi
nous, the facts material for this decision arq few and simple.
cases, which embrace

Hurro Mohun died childless in April,

1846, leaving two widows.

That he had given them permission to adopt sons is clear

;

but

in what order of priority the permission was given is one of the
many points in dispute. What happened was that each of the
widows adopted a son who died, and- afterwards each of them
adopted another. Of course* both adoptions could not be valid,
though both might be invalid, as the Plaintiffs contend they
But 'during the minority of
were
were.
Kfc/-

IIULLA
■»
..

(1) 4 Beng. L. R. P. B. 3.
W Ind- L- R- 9 Calc- 23<X
7.-«wth. W. R/3S7, and in ap-

'rf ^

poal,

^

lPMoore'^d^Ap.

Law Rep'
(5) Law Rep.

Ca^'*

Ind- Ap' nfyivlL^l'L
!) Ind. Ap. 99.

6

VOL.
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treated as adapted, and after they attained age they agreed to
raise no question as between themselves, but to enjoy Hurro
Mohun's property in equal shares.
If therefore either of the
adoptions was valid, both of the adopted sons were safe in their
possession.

The Plaintiffs in the suits are the persons who, failing adoption,
were the heirs of Hurro Mohun at the death of his surviving
widow.

One suit was instituted

by one heir in April, 1873, the

other by the other heir in August, 1874.
was adopted

in December,

The Defendant Saroda

1853, the Defendant Jagadamba is the

widow of Durga, who was adopted in August, 1856. The sur
name, died in July, 1868.
It

viving widow, Badha Sundari by

thus appears that the earliest suit was brought eighteen years
after the latest adoption, and the latest suit a little less than six
years after the death of the surviving widow.
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The Limitation Act in force when these suits were commenced
is Act IX. of 1871, and it is oh the construction of that Act that
the question depends.
The suits may possibly be considered as
falling under one of three articles. They may be considered as
suits to set aside an adoption (art. 129), or as suits for possession
of immoveable property by Hindus entitled to possession on the
death of a Hindu widow (art. 142), or as suits for possession of
immoveable property not otherwise specially provided for in the

Act (art.

145).

The Subordinate Judge of Bungpore, who heard the suits in the
first instance, dismissed them with costs. He decided for the
Defendants, not only on the ground that one of the adoptions was
His opinion is found
valid, but also on the' ground of limitation.
some inaccuracy

in

have only sued for possession

of

in the record thus expressed, probably with
the transcription : —
" The Plaintiffs, although they

the property as heirs-at-law of their deceased uncle Hurro Mohun
Chowdhry, but as a fact apparen* in itself they cannot likely
succeed unless and until the adoptions of Saroda Mohun and
Doorga Mohun be set aside, making the way plain and smooth for
the Plaintiffs to enter into possession as heirs of Hurro Mohun
Chowdhry.

The formation of the plaints can render no advan

tage to the. Plaintiffs.

Whatever terms they might have used in

92

*
J.

INDIAN APPEALS.
C

1886

Jagadamba
Chowdhrani

Daks iba
Mohto.

[L. R.

framing the plaints and the consequential relief sought for, they
are in effect suits to set aside the adoptions, and should have
been brought

therefore

within the time allowed by law, to be

reckone(i. from the dates of the successive

adoptions."

That is a clear statement of reasons for thinking that the suits
each barred by the lapse of
the
date
of
the
from
twelve years
adoption which it seeks to set

fall under

art. 129, and are therefore

aside.

•

The High Court reversed

Judge,

and gave the

the issue of limitation

" As

the

decision of the Subordinate

Plaintiffs the
they say

:—

decree they asked

for.

On

the plea that the suits are barred by limitation,
we would merely remark that the general rule in all cases of this
description brought by a reversionary heir to recover possession
regards
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of family property from one who sets up a title on adoption by a
Hindu widow is that limitation is calculated from the time when

title of the reversionary heir

accrues on the death of the

Hindu

widow."
They do not appear to have addressed themselves
tion whether or no art. 129 governs the case.

to the ques

The Plaintiffs' counsel here contended that the case falls under

if

not^that it is not specifically provided for and so
falls within art. 145, and that in either case time runs against
art. 142, or

them only from the death of Eadha Sundari.

The endeavour to

apply those articles raises several difficult questions of fact and
law, but it is not necessary to pronounce any opinion on them if
art. 129 applies to the suits] and raises a bar which in each suit is
twelve years after the adoption.
It is ingeniously argued for the Plaintiffs that they are suing,
not to set aside any adoption, but to recover possession on their
prima facie title as heirs, that it is the Defendants who have to
allege and prove adoption, aftd that, on their failure to do so, it

will not

be set aside, but taken as never having existed.

answer is that the Defendants are in possession

But the

in the character

of adopted
; the prima facie title is with them, and until that
is displaced they ought to retain their possession.
It may not
make any difference in law, but it does so happen in this case
sons

VOL.

that the
years
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•

have recognised the adoptees as such for many

in formal instruments

and proceedings, and even that parts

of the property now sued for have been recovered from the Plaintiffs in suits instituted on behalf of the adopted sons by the
Indeed in one of
manager of their estate during their minority.

Plaintiff tells the story of the adoptions,

the present suits the

directly

impeaches

their validity.

invalidity of the adoptionst by virtue of which alone the Defen
dants hold their property. If the validity is proved, the Plaintiffs
cannot succeed in their claim. Now art. 129 of the Limitation
Act provides that for a suit to establish or set aside an adoption
the period of limitation shall be either the date of the adoption
or the date of the death of the adoptive father. And each of the
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Defendants contends that the true construction of these words is
that the validity of his adoption shall not be challenged after
twelve years from the later of the two dates assigned as the
starting points of time, which in this case is the date of the
adoption.
It must be confessed that the words of the article are not such
to prevent doubt or difficulty in its construction. The expres
"
is npt quite precise as
sion " suit to set aside an adoption
applied to any suit. An adoption may be established, but can
as

be set aside,

though an alleged or pretended adoption

may be declared to be no adoption at all.

Very early in the

argument their Lordships asked to be informed what is meant by
setting aside an adoption. The only answer is in the language
of the reports, from which it would seem that the phrase " suit to

"

is a short and familiar way of describing
well
known to practitioners and spoken of in those
a class of suits
terms with accuracy enough for all ordinary purposes.
In the

set aside an adoption

earliest case cited at the bar from* the S. D. A. Keports for 1850
it was held that the Plaintiffs had a cause of action when posses
sion was taken under colour of an adoption. Mr. Justice Colvin
" The plain remedy for the Plaintiff was to sue to set aside
says,
the succession

by adoption

Jag^adamba

Chowdhrani

Dakhina

and

the other the plaint. is
But whatever the mode of pleading, there

as declared

and

perfected.

The

present plaint is a mere attempt to evade the consequences

of

C.

1886

In

silent on that point.
is but one issue on the merits of the case, namely, the validity or

hardly

J.

•
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[L. B.

that neglect, and to bring the adoption to an issue under colour

3. C.

of

"

of continued possession of the adopting widow.
In the case cited from the S. D. A. Keports for 1856 the suit was
Jagadamba
" suit
Chowdhrani for
possession of the property ; but the reporter styles it
«.
J 886

Dakhina
MOHUN.

4fM

3

Pff

a statement

adoption."

to set aside

In the

case cited from the 4th Bengal

Law Reports the reporter calls the suit one to recover possession
and to set aside the adoption. Mr. Justice Kemp calls it a suit

Chief Justice

the
expression, saying, "Although the suit is said to be a suit to
recover possession by setting aside the illegal adoption, the suit
in fact,
suit by the reversionary heir to recover possession
Peacock

corrects

a

is,

to set aside an adoption.

notwithstanding

that adoption."

In the

case cited from 15th

still living,
the suit
called one to set aside an adoption. In his judgment
Mr* Justice Jackson refers to the case in the 4th Bengal Law
Full Bench determined "that the
Reports as one in which
cause of action in
suit for setting aside the adoption accrues
Bengal Law Reports,

a

after the death of the widow."

"

thus appears that the expression " set aside an adoption
is
and has been for many years applied in the ordinary language of

It

a

Indian lawyers to proceedings which bring the validity of an
alleged adoption under question, and applied quite indiscri
de
minately to suits fpr possession of land and to suits of
is

worth observing that in the Limitation
claratory nature. It
Act of 1877, which superseded the Act now under discussion, the

Art. 128 of the Act of 1877, which cor
of
the Act of 1871 so fjar as regards setting
responds
suit " to obtain
declaration that
aside adoptions, speaks of
invalid or never in fact took place," and
an alleged adoption
language

is

changed.

a

a

to art. 129

assigns

diiferent starting point to the time that

is

is

to run against

of language denotes
change of
effects, are questions not
policy, or how much change of law
Nor do they think that any guidance
now before their Lordships.
the alteration

a

Whether

it

it.

is

to be gained from the
in the construction of the earlier Act
later one, except that we may fairly infer that the Legislature
"
" suit to set aside an
considered the
to be
expression

one of

loose

If then

adoption

kind, and that

the expression

is

"

a

pti

a
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a

is

where the adopting widow was

more precision was desirable.

not such

as to denote

solely, or even

VOL.
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i

J.

to denote

accurately, a suit confined to a declaration that an
alleged adoption is invalid in law or never took place in fact, is
there anything in the scope or structure of the Act to prevent us

from giving to it the ordinary sense in which it is used, though
it may be loosely, by professional men ? The Plaintiffs' counsel

c.

1886

jAgadamba
Chowdhrani

Dakhina

were asked, but were not able, to suggest any principle on which

suits involving the issue of adoption or no adoption must, if of a
merely declaratory nature, be brought within twelve years from
the adoption, while yet the very same issue is left open for twelve
years after the death of the adopting widow, it may be fifty years
more, if only it is mixed up with a suit for the possession of the
to their

seems

Lordships that the more
to ascribe to an Act whose lan

it,
is

rational and probable principle

in adoptions shall be brought into dispute, so that it'
shall strike alike at all suits in which the Plaintiff cannot possibly
without displacing

which the Defendant

in

adoption by virtue of

an apparent

possession.

stress has been laid upon

a

Considerable

is

succeed

passage

ment which this Board delivered in the case of

in the judg

Baj Bahadoor

"Their Lordships

:

is

is

said to be decisive of the
Singh v. Achwmhit Lal (-1), and which
—
as
follows
The
present point.
passage
of opinion that this provision
suit brought only for
might bar

are clearly

a

it

relating to adoption, though
the purpose of setting aside the adoption, does not interfere with
a

a

it,

Plaintiff has of bringing
suit to
the right which, but for
recover possession of real property within twelve years from the
time when the right accrued, and that they regard

as

the nature

,

of this suit."

Detached from its context and, from the facts of the case, that
would seem to be strong authority in favour of the Plaintiffs in
a

But when read with what goes before,
has
The suit in question was brought by the heir of

no such effect.

it

the present case.

Vol.

XIII.

(1) Law Rep.

Ind. App.

110.

/2_
K

.

Doorga Pershad to recover possession of his estate after his
The real contest was whether he had given an
widow's death.
6
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involved

.
•

*

a

moderate
the principle of allowing only
guage admits of
time within which such delicate and intricate questions as those

.

It

property.

.

same
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•

absolute

c.

interest to hiswiddw which she could transmit to the

But

Defendant.

1880

Jagadamba
Ohowdhrani

Dakhina
'

she had executed

an instrument

called a deed

of adoption, which their Lordships describe thus : — " This
ment cannot be seriously treated

as an

docu-

attempt on the part of the

widow to adopt a son or sons as heirs to her husband, but is
merely an adoption of heirs to herself, and in fact a disposition
of her property, very much in the nature of a will, to them after
her death.

.

On the above view of the document the words

of the statute would seem scarcely applicable to it."
follows the passage above quoted.

It

And then

is clear therefore that in

that case the Plaintiff was not embarrassed by the widow's adop
tion of the Defendant.
He could recover the estate of Doorga

Per shad without in any

way disturbing

the adoption.

And to
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apply the remarks there made, in somewhat general terms, to a
case in which the heir cannot possibly get at the ancestor's pro
perty without disturbance of a title and of possession founded on
adoption to that ancestor, is to put upon them a meaning they
were never intended to bear.
The result is that for the foregoing reasons their Lordships
agree with the opinion expressed by the Subordinate Judge on
this point.

They think that the High Court should have dis

missed with costs the appeal from that Judge's decree, and they

will

now humbly advise

Her Majesty

to make a decree

to that

effect.

The Respondents, who

in the interest of the original

are

Plaintiffs, must pay the costs of these appeals.
Solicitors for the Appellants

:

Solicitors for the Respondents

Barrow & Bogers.
:

Watkins & Lattey.
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....

SRI EAJA RAO VENKATA MAHAPATI i „
> Plaintiff;
SURYA RAO BAHADUR

J. C*
1886

AND

June 4.

THE HON. SRI RAJA RAO VENKATA |
MAHAPATI GANGADHARA RAMA RAO I DefendantsBAHADUR And Another
ON

APPEAL PROM THE HIGH COUET AT MADRAS.

Mitakshara Law — Agreement of Joint Owners not
Where two Hindu Mitakshara brothers

" in

•

|

case of failure

of ' aurasa

'

to alienate

JLj^S^

— Bights of Son.

/

/

entered into an agreement that

(self-begotten)

male issue

" of one, their

joint immovable

property should go to the other, and should not be alien
ated by making adoption and the like ; and it appeared that one of them

had a son living at the date of the agreement :—

Held, that, whether or not this agreement bound the brothers, it could
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not bind the son or prevent that son's adoption from conferring

title by

inheritance.

\/^lt^PcS-

APPEAL

from a decree of the High Court (Sept. 19, 1882),
affirming a decree of the District Court of Godavari (Aug. 23,

1880)

which dismissed the suit.

Appellant to

The suit was brought by the

be declared the next heir of the first Respondent to

the zemindary of Pittaparam

in the district of Godavari, and that

the adoption by the first Respondent

of the second Respondent

illegal and invalid, and without any effect against the right
of the Appellant to succeed to the zemindary.
The Appellant based his claim upon a custom which, he alleged,
was in force in the zemindary, that only aurasa sons — i.e. sons
begotten in the male line — should succeed to the zemindary,
was

which was admitted to be ancient and impartible, and that no
adopted son could succeed to the zemindary, the practice of
adoption being unknown to aijd against the custom of the
zemindary.

The

case of the

Appellant further

made between the Appellant's

—,
L**—^

was that by an agreement,

father and the father of the first

Respondent, dated the 26th of April, 1845, there was an express
* Present :— Lord Hobhouse, Sib Barnes Peacock, and Sir Richard
Couch.
L
Vol. XIII.
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stipulation that the zemindary could only be inherited by the
aurasa sons of the respective parties to the agreement, and that

C.

1886

this stipulation bound the first Kespondent, who, in contravention
provisions and the custom of the zemindary, adopted the
RMahapatiA o^
Surya Rao second Respondent.
*
Sri Eaja

Bahadur

Both Courts decided,

v.

The Hon
Sri Raja
RMahapatJ
Gangadhara
Rama Rao
Bahadur,

*

first, that the Appellant had not by
the evidence he had brought forward established satisfactorily a
binding custom under which the zemindar (first Respondent) was
prevented from exercising a right which the general law gave
.
.
him ; and secondly, as to the agreement, that it did not bind the
first Respondent.
Mayne,&n& Johnstone, for the Appellant, contended that the kara-

of 1845 was binding on the first Respondent
as forbidding an adoption, and that it was on the evidence shewn
See Trowell v. Shenton (1)
to have been amply ratified by him.
namah or agreement

to what constitutes ratification.

On the other hand,

if in its

legal effect it failed to make an adoption invalid, it operated as
governing the devolution of property in the

a family settlement,

absence of natural-born male heirs of the contracting parties.

In

either way the title of the Appellant was paramount to any claim
by the second Respondent under the adoption. Reference was
made to the Nuzvid Case (2) and the Tagore Case (3).

Leith, Q.C., and Boyne, for the second Respondent, were not
called upon.
The judgment of their Lordships was delivered by

Sir Barnes Peacock : —
This

case has been very ably argued by the learned counsel for

He very properly did not contend that the custom
That is a question of fact which
not to adopt had been proved.
was decided concurrently by bcth Courts below, and could not
the Appellant.

;

Ind. Ap. 38 Ind. L. B.
(2) Law Eep.
Law
Ind.
App.
Supp. Vol. p. 47.
Rep.
(3)

Ch. D. 318,

7

(1)

2

is,

properly be raised now before this Committee.
The case having now been thoroughly sifted, it appears that
what was the legal effect of the
the onlv point to be decided
8
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the 26th of April, 1845, between Surya Bao *and his
brother Kumara.
At that time Gangadhara, the son of Surya,

agreement

t>f

J.

c.

1886

living. The estate was governed by the Mitakshara law. It_ sb7e1ja
is clear that Suryas the father, could not bythe agreement of BaoVenkana
Subya Bao
] 845 so bind the estate that an adopted son of his son Gangadhara
was

should

jiot take by

The agreement

descent.

is contained in the

Bah£due

10th article, by which the two brothers stipulated as follows : — g™ e^°a'
"As to the immoveable property belonging to us both, the BaoVenkata
said immoveable property shall, in case of the failure of aurasa

Gangadhara

(self-begotten) male issue in either of these two lines, i.e. either

Bahadur

for yourself or in your line of aurasa sons or in my line of
aurasa sons, be put in possession of the other line, but it shall
not be alienated by making adoption and the like."
necessary

for their Lordships

It

is un

to determine whether that agree

ment was or was not binding between the parties who made
it. It is clear that the father of Gangadhara could not bind his

in

not to adopt, or legally stipulate
son
so adopted should not inherit.
the
adopt,.
—
The words are : ;" in case of the failure of self-begotten male

that

existence,

ifJbe. should

issue."

Mr. Mayne

was forced

an indefinite failure of issue
ever take by descent

to admit that those words meant

and that an adopted son should not
from his father. It appears to their Lord
;

ships that that would be entirely altering the law of descent,
and contrary to the principle laid down in the Tagore Case (1).
Their Lordships are therefore of opinion that the decision of
the High Court was right, and that the agreement of 1845 did
not operate to prevent the adopted son of Gangadhara from

It has been very properly admitted
counsel
for
the
the
learned
Appellant that the similar agreeby
ment which was made by Gangadhara is not one of which the
succeeding to this property.

it,

could take advantage.
present Plaintiff, who was "no party to
their
circumstances
these
Under
Lordships will humbly recom
mend Her Majesty to affirm the judgment of the High Court, and
The Appellant must pay the costs of the
dismiss this appeal.
appeal.

L. Wilson.

Solicitors for Second Respondent

Frank Bichardson

(1) Law Eep. Ind. Ap. Supp. Vol. p. 47.

&

T.

:

Solicitor for Appellant

:
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son, whojvas then

Sadler.
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June

^9,

CHHATAE PURI

PROM THE HIGH COURT

With regard to the succession of mohunts, the only law to be observed
is *° De found in custom and practice, which must be proved.

fa f*
'

Where

the Plaintiff failed to prove that the deceased

mohunt had the

power to appoint his successor, and that the sect to which he belonged were
bound to instal the disciple whom he had selected : — Held, that his suit

2/ &H /y0

must be dismissed.

APPEAL

^
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of Mohunts — Otistom.

Succession

/5 ItAA iSa

-

FOR THE NORTH-WEST

PROVINCES, BENGAL.

^^/w*-^
m.

DEFENDANT.

.'

•

m

from a decree of the High

Court (April

1,

1882)

reversing a decree of the Subordinate Judge of Mainpuri
L(lii\^t^j~iiq (Aug. 25, 1879) and dismissing the Appellant's suit with costs,
/c A iyCA /$- The subject-matter of the suit was the right of succession to the

//VI /3./*»J^*

2 Testate, moveable
• who

.

**■

//^t&TK.

Kapur Puri, deceased,
head of a Hindu religious

and immoveable, of one

had been a Goshain and mohunt or

establishment, situate in mauza Godha in the district of Mainpuri,
who died on the 21st of December, 1873.
These properties the

Puri, claimed to be entitled to as the chela or
disciple of Kapur Puri, who had been designated by him shortly
Plaintiff,

Genda

before his death as his successor, and he alleged that the Defen

dant, Chhatar Puri, was not a disciple of Kapur
he had obtained possession

4y
«

;

AND
25.

ON APPEAL

_^

Plaintiffs

GENDA PURI and Anothek

c-*

[L. E.

A

/Uld&4j66
. m .
, ,

after Kapur

Purts

Puri,

and that

death by violence

and wrong.

The Defendant, by his written statement, denied that the Plain-

tiff

was a disciple of Kapur

Puri,

and asserted that he himself was

so, and that he had performed the funeral obsequies

stalled on the gaddi.
The material issues were
5.

" Is the Plaintiff
Couch.

Lord

in

follows : —

a disciple of

* Present : —Lord Watson,

Sir Richard

as

and been

Kapur Puri

Hobhouse,

Goshain, and had

Sir Barnes

Peacock,

and

VOL.
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the latter, %vhile in

abound

101

state eif mind, made a

will

J- c-

Respect-

ing the former's succession to the gaddi ; and did the Goshains
instal the Plaintiff to the gaddi after Kapur Puri's demise or GendaPcm
not

?

6.

Chhatar

Is the Defendant, Chhatar,

a disciple of

PuBI-

Kapur Puri, and

what are the usages and customs obtaining among the Goshains
regarding the installation to the gaddi ? What qualifications are
necessary

in

a disciple for his succession

to the gaddi, and is the

"

Defendant, Chhatar, a profligate, licentious, and a bad character?
The Subordinate Judge on the fifth issue held that the more

credible oral evidence established that the Plaintiff was a disciple
of Kapur Puri, who shortly before his death had made a will, i.e.,
had orally designated him as his successor.

And

on the sixth issue the Subordinate

that the Defendant Chhatar
of Kapur

Puri had

Judge

was of opinion

been at one time a disciple

Puri, but that the latter had repudiated and expelled
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him in his lifetime on account of his profligacy and bad character,
that the relation of guru and disciple had then ceased and that
the Defendant could not succeed

contrary to the will of Kapur

Puri.
The Subordinate Judge also threw out a doubt as to whether

.

the Defendant, having been purchased, as he himself admitted, by
Kapur Puri, had a legal right to be regarded as a disciple.
The learned Judges of the High Court, without going into the
question of the Defendant's title, held that the Plaintiff had
failed*to establish his, inasmuch as in the opinion of the Court

"
the general effect of the evidence was to shew that a disciple
only can succeed,' and that the guru can nominate his successor
who as a rule is appointed, but that they (the learned

Judges)

did not understand the evidence in the sense that the guru had
an absolute power of appointment, that the evidence pointed to
the necessity of confirmation and instalment on the gaddi to make
'
it»was plain from the evidence of
a complete title," and that

Plaintiffs

witnesses

that no such confirmation or instalment had

ever been made."

And the learned Judges further expressed a doubt as to whether
the Plaintiff had proved that he himself was a disciple of Kapur

'

*

.
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GraJtam, Q.C., and Doyne, for the Appellants, contended that
the evidence on both sides concurred in shewing that the right

C.

1886

Puri to succeed depended wholly on the act of the mohunt. It lay on
to make a disciple or disciples. In case of there being more
Cbhatar

Genda

'

than one it lay on the mohunt to designate his successor. There
upon the disciple so designated became entitled to succeed. The

Pum.

installation by the brotherhood was a ceremony merely,
and was not essential to title. The evidence established that

subsequent

the Appellant

had been made a disciple, and that his title to

succeed was made out, his designation by

Kapur Puri

cessor not being necessary under the circumstances.
was made

as

his suc

Reference

Gir v. Mya Gir (1) ; Ramrutun Das v.
Gunes Gir v. Amrao Gir (3) ; Surubanund

to Dhunsing

Das (2) ;
Purbut v. Deo Sing Purbut (4) ; Gunga Das v. TUuk Das (5) ;
Narain Das v. Bindrabun Das (6) ; Mohunt Bama Nooj Doss v.

Bunmalee
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Mohunt Debraj Doss (7). [Sib Eichabd Couch referred to Srimati
Janoki Debir. Sri Gopal Acharjia and Others (8)]. Shamaehurn's
Vyavastha Darpana, sect. 160.
C. W. Arathoon (JJmar Baksh with him), for the Eespondent,
claimed that he was in possession, that the Plaintiff was bound
strictly to prove his title to eject, and that he had failed to do.

He referred to

Greedharee Doss v. Nundokissore

'

Graham, Q.C., replied.

The judgment of their Lordships was delivered by

1886

June 25•-

Doss, Mohunt (9).

*

Sir Eichabd Couch :—
The suit in this case was brought by the first of the Appel
lants for a declaration of right in respect of the moveable
property and for possession of the immoveable property of one
Kapur PurH, Goshain, the mohunt of a religious establishment in
mauza Godha,

in the district of Mainpuri,

of

1873, which

December,
(1)
(2)
(3)
(4)

1 Sel. Rep. 153.
1 Sel. Rep. 170.
1 Sel. Rep. 218.
1 Sel. Rep. 296.

(9)

11

Genda

who died on the 21st

Puri claimed

as his disciple

(5) 1 Sel. Rep. 309.
(6) 2 Sel. Rep. 151.
(7) 6 Sel. Rep. 262.
(8) Law Rep. 10 Ind. App.
Moore, Ind. App. Ca. WM*f
\

fc</^
32.

t
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appointed toj succeed him. At the time of his death Kapw Puri
had two disciples, Genda and his brother Bamjit.
Their Lord-

J.

ships think this was proved, and that the reasons given by the

genda

with the evidence

satisfied

of

it,

Judges of the High Court in their judgment

for not being

contrary to the finding of the

1886

Pdei-

a

it

January,

1872, been expelled by*

for misconduct, and had ceased to be

a

some time before

Puri that

was alleged by Genda

he had

Kapur Puri

A wajib-ul-arz,

disciple.

dated the 4th of February, 1872, of mauza Ghaaspur, part of
the property in dispute, which was proved to have been verified
by Kapur

Puri,

a statement

It

was relied upon by the Plaintiffs.

that he was the present

contained

lambardar of the village,
a

and that any person whom he might make
chela (disciple)
would succeed him as lambardar after his death.
As yet he had

In

case he made no chela his ablest and nearest

relation would be lambardar after his death.
that he had made no chela

Puri being then

sistent with Chhatar
the evidence

as to the time when

a

not only incon
disciple, but also with
is

The statement

and Bamjit

Genda

became

Puri,

a

it

to have been
disciples, which would seem according to some of
It was proved by Mathura
before the date of the wajib-ul-arz.

Kapur Puri about twenty

Groshain, that

days before his

meeting of the Groshains and
being then ill, called
householders of the neighbourhood, and in their presence said,
Genda

Puri

no hope of my recovery

;

am sick, there

instal

is

I

"

a

death,

on the gaddi, and appoint

after

Bamjit

my death

Puri

as

Ac(bhandari), both of them are my disciples."
"
another
his
witness,
words were,
You
cording to Tikam Puri,
have no hope of my life.
If anything
are all my brethren.

I

house-steward

happens to me place Genda Puri on the gaddi, and make Bamjit
Puri bhandari." Another witness, 8Mb Lal Puri, said the words

and

am

ill.

two disciples, viz., Genda

There

dispute arise (between

no certainty

Puri and Bamjit

of life.

Should

I

have made

is

Purl.

"

I I

were,

a

die,

the disciples), you all should give

the gaddi to Genda Puri, and make Bamjit bhandari."
Ather witnesses gaye similar evidence.

>
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made no chela.

Several

Puri

Chh*tab

Subordinate Judge, are not of any weight. The Respondent,
Chhatar Puri, had also become
disciple of Kapur Puri before
the year 1868, but

C.

-

INDIAN APPEALS.

[L.

P..

Immediately upon his death disputes arose as ta the succes
sion, and, by an order of the magistrate of Mainpuri, dated the
2nd of March, 1874, in which it is stated that a considerable
body of men, taking advantage
possession, Chhatar

of the absence of the heir in

Puri, forcibly

entered

the house, turned out

and kept possession against all comers until a
of
strong body
police had been sent to dislodge them, eleven
men were directed to enter into recognizances to keep the peace

the servants,

And, by another
order of the magistrate, dated the 10th of March, it was ordered
that both the parties should apply to the Civil Court for a certi
until the

succession

ficate of heirship.

was lawfully

decided.

On the 28th of March, 1874, the tehsildar of

Shikahabad, having made an investigation and taken the state
ments of residents and zemindars in the neighbourhood, made a
report that Chhatar Puri was in possession and Genda Puri was
not, whereupon the Deputy Collector of Mainpuri, by an order

Puris name should be
Puri in the revenue records.
There was no installation of either Genda Puri or Chhatar
Puri. The latter being in possession, Genda Puri brought a suit
against him in forma pauperis, claiming as heir to Kapur Puri
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without any date, ordered

that Chhatar

substituted in lieu of that of Kapur

according to the Hindu law and the custom prevailing in the
Goshain sect. The claim to sue in forma pauperis was disallowed,
and he and Bamjit then brought a suit for a declaration of right,
with a Court fee of Rs.10, which was dismissed, on the ground
that it ought to have been for possession, a suit which required a
much higher Court fee. The present suit was then brought, the

Appellant Hazari Lal having been made a co-Plaintiff after its
institution in respect of an interest which he had acquired.
The Subordinate Judge of Mainpuri dismissed the suit for the
declaration of right to the moveable property, on the ground that
the persons in possession of it should be sued, and made a decree

in

the

as to theeimmoveable.
This was reversed
NorthWestern
Provinces, and the suit
Court of the

Plaintiffs favour

by the High

was dismissed with costs.

That Court

was of opinion that the

claim rested on the ground that Genda Puri was a disciple of the
deceased, and appointed by his will to succeed him, and was duly
installed, and that the appeal

must prevail with reference to the

INDIAN APPEALS.
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J.

first and fifth grounds of appeal.
The first ground was that the
Plaintiffs title, as alleged in the plaint, was not established by

1886

reliable evidence, and the fifth that the Plaintiff, having failed a^,^
to r
prove his own title to succeed, ' the title of the Defendant
„
.

required no scrutiny.

C.

pUbI

Chhatab
Pdri.

The plaint stated that, after the death of

the installation was only the giving effect to

it,

Kapur Puri, the Goshains installed the Plaintiff to the gaddi.
If the evidence had proved that the title to succeed depended
solely upon the nomination or appointment by Eamir Puri, and
their Lordships

informal, and might possibly be read as stating
appointment of Kapur Puri.

is entitled

very

title by the

in such
to be found in

to succeed as mohunt

by

case as the present, the only law to be observed

a

who

is

In determining

a

The plaint

is

would not have considered the failure to prove that averment in
the plaint as fatal to the Plaintiff's case.

This

has

office and the land and property belonging to it.

been laid

down

by this Committee in several

The infirmity of the title of the Defendant, who

will not help the Plaintiff

as

cases.

in possession,
the Subordinate Judge seems to
is

tojecpver .the

The witnesses for both the Plaintiff and the
have thought.
Defendant deposed as to the custom.
Some said that the choice
or election was made by the Goshains, others
majority)

a

(and these are
that they instal on the gaddi the disciple whom the

One said that the guru nominates
guru (mohunt) recommends.
his successor, and they give the gaddi to him, and another that
the mohunt.

Judge

as to the custom.

ill

he leaves directions as to who would

There

is

mohunt becomes

become

no finding

of the Subordinate

In the judgment of the High Court the

whole of the evidence upon

it

when

a

appears to be quoted, and they say,

" The general result of this evidence

seems to shew that

to make

complete

title

;

on the gaddi

otherwise the ceremony of installation, on which much stress

is

tion and instalment

a

;

^

£

evidence in the sense that the guru has an absolute power of
the evidence points to the necessity of confirma
appointment

*,
\

is

a

disciple
only can succeed, and that the gsru can nominate his successor,
who, as
rule,
appointed, but we do not understand the
a
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is

custom and practice, which must be proved
testimony, and the
entitled according to the custom
claimant must shew that he

»

'
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J.

[L. B.

It

GendaPori

is unnecessary io quote the
It appears to their Lordships to fail in proving
that the mohunt had power to appoint his successor, and the

Chhatab

Groshains were bound to instal the disciple that he appointed.

laid, would be but an idle form."

C.

evidence

1886

PpB1-

What

here.

was

Kapur Puri, which in the plaint and judg
Subordinate Judge is called his will, was not

done by

ment of the

according to the custom proved sufficient to entitle Genda Puri
to recover the property. Their Lordships will therefore humbly
advise Her Majesty to affirm the decree of the High Court,
and dismiss

AUjwrfr

Solicitors for Appellants
Solicitor for Respondent

V>

J

The costs of it will be paid by the

:

Ford, Banken Ford, & Ford.

:

T. L. Wilson.

—

Defendant;

REWA MAHTON

C*

1886

July

A-fl-l/A*.

AND

9.

0N APPEAL FR0M THE HIGH COURT IN BENGAL.

Civil Procedure

^

C/Ck
His"**

/ *A / U

Duty of Purchaser — Validity of Order for

Sale may 1)6Presumed-

^9
(^J[.

'

\"J2/
*y

Held, that, according to the true construction of 'sect. 246 of Act X. of
a purcnaser under a sale in execution is not bound to inquire whether

the judgment debtor had a cross judgment of a higher
would have rendered the order for execution incorrect.

2^ ^

amount such as

If

the Court has

jurisdiction, such purchaser is no more bound to inquire into the correctness of an order for execution than he is as to the correctness of the
judgment upon which execution issues.

Lio
^

'J/^

Cede, 1877, s. 246—

ft*

— - UJ+<*J

'

Plaintiff.

RAM KISHEN SINGH

< 0N APPEAL FR0M THE HIGH COURT IN BENGAL.

l^r^i

APPEAL

ItAlfCulfl}

from an order of Jhe High Court (April 21, 1882),
reversing an order of the Subordinate Judge of Bhagalpore

/-> f>iu*-A
*

" ^

™?^/
t2.au

-

j/

<~

*

_

(Aug.
1880).
Court set aside
The
High
/)0
Present:

— Lord Watson, Lord

a

3,

\

**

/
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—

the appeal.

Appellants.

sale made

Hobhotjse,

in execution of

Sir Barnes

Richard Coucn.

hit*

L/l

/fU^/t

*66

Peacock,

and

one

Sir
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Khoob LaVs decree against the Respondent, at which the

Xppel-

lant had

become the auction purchaser of the property seized.
The facts are stated in the judgment of their Lordships.

J.

C.

1886

Eewa

Mahton

for the Appellant, contended that the High ram kisheh
SlNGHCourt had misapplied the provisions of sect. 246 of Act X. of
C. W. Arathoon,

1877.

The decree was validly executed.

made by a competent Court, and the

An order for

sale was

Appellant

was a bond fide
purchaser for value, entitled to assume that the order for sale was

valid, having no notice of anything to the contrary.
The Respondent did not appear.
The judgment of their Lordships was delivered by

'
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Sir Barnes Peacock :—
This is an appeal from a decree of the High Court at Calcutta
in a suit in which the Eespondent, Mussumat Badheh Koeri, was
the Plaintiff, and Khoob Lal and the Appellant, Bewah Mahton,
and others, were the Defendants. Koeri died pending this appeal,
and Bam Kishen Singh, her son and heir, was substituted for her.
It appears that on the 7th of September, 1877, the Moonsif of

Jamoi, in the district of Bhagulpore,

made two decrees, one

favour of the Respondent against Khoob Lalt for Rs.788 Oa.
and the other in favour of Khoob Lal against her for Rs.661.

in
9p'.,

On

the 10th of November, 1877, the Respondent took out execution
against Khoob Lal for the whole amount of her decree without

giving him any credit for the Es.661 which

he had recovered

Under that execution Klioob Lal was arrested and
against her.
detained in prison for a period of about two months, at the
expiration of which time he was released on the failure of the
Subsequently,
Eespondent to lodge the necessary diet money.
the
made
March,
1878,
another
Eespondent
on the 26th of
applica
tion for execution against Khoob Lal upon her decree, and in that
application she gave him no credit for the Rs.661 which he had
recovered against her. Upon that execution being granted, an
application was made to the Moonsiff by Khoob Lal to set it aside.
The Moonsiff granted that application, but his decision was, on
the 26th of July, 1878, reversed by the District Judge, who held

t

[L. E.
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J.

Kewa

that the Respondent was entitled to execute her decree for Rs.788,
Upon that
notwithstanding all that had previously taken place.
Khodb Lal appealed to the High Court, and whilst the matter was

Kishbn
Sinoh '

pen(iing before that Court, viz., on the 31st of August, 1878, he
for the total amount
applied for execution against
the Respondent
r
°

G.

1886

Mahtoh
Bam

of his decree for Rs.661.

The execution was issued, and under it

the property of the Respondent, consisting of a 2-annas
mouzah

Mofroondpore

Mahamda, was attached

share of

and sold to the

Appellant for a sum of Rs.9775. Application was made to set
The
aside that sale under sects. 311 and 312 of Act X. of 1877.
Moonsiff disallowed the application and confirmed the sale, and
affirmed by the Judge. By the last

his order was on appeal

"
paragraph of sect. 312 it is enacted that No suit to set aside on

the ground of such irregularity, an order passed under this section
shall be brought by the party against whom such order has been
made."
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The

Respondent, however, brought a regular suit
and the present Appellant, the purchaser
under the execution, and others, alleging that, owing to her
present

against Khoob

Lal,

having a decree against Khoob Lal for an amount greater than
that of his decree against her, the latter decree was not fit to be
that the sale under it was contrary to the powers of
the Court, and was ijot binding upon her, and that the purchaser
acquired no right under the sale ; and further, that the purchase
executed

;

by the present. Appellant took place in collusion with Khoob Lal ;
that Khoob Lal was really the purchaser ; that he, by frtud, had
kept her from knowing that the execution had issued ; and con
She
sequently that the sale in execution ought to be set aside.
"
—
will
:
That
the
Court
be
to
hold
that
the
prayed
pleased
(1.)
processes

No.

Lal, the Defendant
in
contravention of law; and
carried out entirely

of execution of decree of Khodb

1, we/e

that in reality according to law and justice, the Defendant afore
said had nothing to obtain from your petitioner the Plaintiff;
and that the sale which has been held is invalid.

(2.) That the

Court will be pleased to hold that the processes of the sale afore
said, and the sale in question, were executed and held fraudu
lently.
(3.) That the Court will be pleased to cancel this sale."
Written statements were put in on the part of the several Defen
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dants, and issues were settled.

109

J.

The Subordinate Judge fn the

first instance settled two issues in bar.

The first was : — "

Is this

in the regular department," — that is, is this suit which is
"
brought as a regular suit — unfit for hearing under the last
"
portion of sect. 312 of the Code of Civil Procedure, or not ?
2nd. " Was it necessary for the Defendant, first party, to set off
the amount of the decree of the Plaintiff against his own decree
"
under sect. 246 of the Code of Civil Procedure, or not ?
Sub
"
—
To-day
sequently he settled further issues of fact ? He said :
case

rbwa
Mahton
Bam Kishen
'

the arguments of the pleaders for both parties on the first issue
were heard. After hearing the arguments of the pleaders for
both parties,

I come

to the conclusion that issues on facts also

I

shall
ought to be framed; that after receiving the evidence
try, on all the issues, as to whether this sale has been held

in case fraud be
will lie for cancelment of the sale in ques
settled the following issues of fact : — " 1st. Did

or not, and determine whether,

fraudulently

proved, a regular suit
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tion."

Then he

the Defendant No.

take the proceedings for execution of decree

1

and service of attachment processes and a sale notification fraudu
lently (and) surreptitiously, with a view that the Plaintiff might
not be aware of it

;

or were

the proceedings of execution of

of attachment processes and sale notifica
tions executed in a bond fide manner without fraud ? 2nd. Is
"
the Defendant No. 2 — that is the present Appellant — " furzi for

decree and the issue

purchasec

;

in the auction

purchase, or is he the real
and were the Defendants Nos. 2 and 3 aware of the

the Defendant No.

1

fraud stated by the Plaintiff at the time of the auction purchase
Has the property sold at auction been sold for a
"
Those
small value owing to the fraud alluded to, or not ?
Witnesses were heard on both sides,
issues came on for trial.
or not

?

3rd.

and the Judge delivered judgment, by which, after stating that
the pleas in bar were overruled by his predecessor, he decided in
favour of the Defendants. Withsregard to the principal point
as to the fraud, he said

:

— " There is no proof of the allegation

Lal purchased the

share in question in the name of
And again : —-" In my opinion Bewa Mahton is
the real purchaser, who made the other Defendant, Omed Ali, a
I do not think that Khoob has any
partner in his purchase.

that Khoob

Bewa Mahton."

C.

1886

.
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J.

C.

1886

Bewa

Mahton
Bam Kishen
Singh.

interest in the property."

He

[L. E.

also held that the* property was

not sold for an inadequate price.

An appeal

was preferred to the

High Court, and that Court, without entering into the question
qf frau(j or no fraud,

assuming that the Defendant, the

Dut

present Appellant, was a bond fide purchaser at the sale, proceeded
to consider the question whether the sale in execution was valid
or not in consequence

Lal's execution

when

of the Moonsiff's having granted Khoob
the Plaintiff held

a

decree

for a larger

amount against him.
That question depends upon sect. 246 of the Code of Civil
Procedure, Act X. of 1877, which enacts as follows : — " If cross
decrees between the same parties and for the payment of money
be produced to the Court

"—

that is the Court

to which the
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application is made for execution, and which is dealing with the
case as to whether execution shall be issued or not, — " execution
shall be taken out only by the party who holds the decree for the
larger sum, and for so much only as remains after deducting the
smaller sum, and satisfaction for the smaller sum shall be entered
on the decree

for the larger sum, as well

decree for the smaller sum."
was not brought before

At that time

execution.
own

decree,

satisfaction on the

case the

the Court when Khoob
he brought

Plaintiff's

decree

Lal applied for

before the Court only his

and the Court ordered that an attachment should

issue to satisfy his judgment
attached.

In this

as

for Rs.661, and the property was

We cannot in this suit enter into the question whether

the decisions upon the petition to set aside the sale un«Ier sects.
Those decisions cannot, in
311 and 312 were correct or not.
of sect. 312, be impeached in this suit on the ground
of any irregularity which was the subject of those decisions.
The High Court determined the question simply upon sect. 246.
consequence

They said:

"The provisions of

sect. 246 are explicit,

that

if

the same parties and for the payment of
money be produced to the Co^irt, execution shall be taken out

cross decrees between

only by the party who holds the decree for the larger sum, and
for so much only as remains after deducting the smaller sum.

It was not competent to the Moonsiff by his judgment to modify
this provision of the law, even if it were his intention to do so,
which is by no means clear." The High Court does not say that

VOL.

Ill
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the decree «f the Plaintiff was brought before the Moonsiff, or
that the two decrees were before him at the time when he

"
They go on — Nor
does it appear to us that there was anything in the Plaintiff's
conduct which could render legal and valid proceedings of the

awarded

execution for the smaller decree.

Defendant, which were without the sanction of law.

When the

Defendant on the 31st of August applied for execution of his
cross decree for a smaller amount he must have bee^ aware that
the Plaintiff's decree had been produced to the Court, and that
since the order of the Appellate Court, the 26th of July, 1878, it
of execution.

The Defendant accordingly had no
right to execution, except as provided by sect. 246, and the whole
of the subsequent proceedings taken in execution of the De
was capable

fendant's decree were, in our opinion, a nullity, and must be set

without

themselves entering into the question of fraud or no
fraud, held that the execution issued by the Moonsiff, and all the

subsequent proceedings, were a nullity, and must be set aside.

The Defendant Appellant

purchased bond fide, and for a fair
value, property exposed for sale under an execution issued by a
Court of competent jurisdiction upon a vali$ judgment.
Their Lordships are of opinion that the High Court came to

decision with regard to the construction of sect. 246,
and that the judgment of the High Court in that respect must be
an erroneous

set aside.

A purchaser under

a sale

in execution is not bound

to inquire whether the judgment debtor had a cross judgment of
a higher amount any more than he would be bound in an ordinary
whether a judgment upon which an execution
Those are questions Jo be deter
issues has been satisfied or not.
case to inquire

mined by the Court issuing the execution. To hold that a pur
chaser at a sale in execution i» bound to inquire into such
matters would throw a great impediment in the way of purchases
under executions. If the Court has jurisdiction, a purchaser is
no more bound to inquire into the correctness of an order for
execution than he is

as

to the correctness

which the execution issues.

of,
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The Court, therefore, notwithstanding the finding of
aside."
the Lower Court that the Defendant — the present Appellant —
was a bond fide purchaser at the sale under the execution, and

the judgment upon

J.

C.

188

Rewa

Mahton
Ram Kjshen

INDIAN APPEALS.
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J-

It

C.

[L.B

would have been more satisfactory if in this case, which
in Council, the High Court

one appealable to Her^Majesty

1886

Rewa

Mahton
Bam Kishen
Sinoh.

was
had

not decided the case merely upon the construction of sect. 246
without expressing their opinion upon the other issues which
were raised and determined by
J the Subordinate Judge. Their
.

°.

.

Lordships, being of opinion that the decision of the High Court
with reference to sect. 246 is erroneous, have been obliged to
determine th^ other issues, and for that purpose to go through
the evidence in the absence of the Respondent, who did not

•

appear before them on the argument of the case, without having

the advantage of any expression of the High Court's opinion as
to the effect of that evidence. If the High Court had determined
the other issues and had concurred with the Subordinate Judge
.

t
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...

"

in his findings, the case would have fallen within the rule of concurrent findings of fact, and the examination of the evidence by
their Lordships would in all probability have been unnecessary.
Their Lordships having examined the evidence very carefully,

.
•

'

have come

to the conclusion that the Subordinate

Judge

was

correct in holding that there was no fraud ; that the Defendant
was a bond fide purchaser under the execution ; and that the pro
perty was not sold for an inadequate price.
Under these circumstances their Lordships will humbly advise
Her Majesty to dismiss the appeal to the High Court with costs,
to reverse the judgment of that Court, and to affirm the decision
of the Subordinate Judge. The Respondent must pay the costs
*
of this appeal.
Solicitor for Appellant

:

T.

L. Wilson.

•

VOL.

US
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....

SAYYID MANSUR ALT KHAN

J

Plaintiff;

AND

,

BABU SARJU PARSHAD

XVII.

Regulation

of

1806,

COURT

AT ALLAHABAD.

ss. 7 & 8 — Eight to redeem

— Regulation must

In

those parts of

India

right to redeem

entirely by the Regulation

where Bengal
a mortgage

Regulation

be

»

XVII.

by conditional

'

of

sale

1806

is in

is governed

and not by the terms of the condition.

Where within a year after service of the notification of a foreclosure
petition the mortgagor deposited the principal debt and interest for the

_

last year, alleging that interest for the previous years was according to the

C+*+&

condition to be recovered by separate suit :—
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Held, that his suit for redemption

must be dismissed.

There had been

default in payment of the interest due, and by sect. 8 the mortgage,
withstanding the condition relied upon, had been finally foreclosed.

APPEAL
reversirig

a

1S-

^/.*^>

strictly followed.

force the

,

mv

Defendant.

APPEAL FROM THE HIGH

ON

c*

/^Z'Z'LjUJ

not-fly/

^fl 7

(t/L

Ct+.

*

J^/

"i-Z-^/^^-y

from a decree of the High Court (Jan. 23, 1883)
decree of the Subordinate Judge of Gorakpur (April 9,

1881).

The suit was for redemption of certain villages belonging to
the Plaintiff which had been mortgaged by way of conditional
sale without possession given to the Defendant, by the Plaintiffs
deceased^brother
1868.

and predecessor in estate on the 14th of March,

There was no dispute as to facts, and the only question was as
to whether on the due construction of the instrument of mortgage or conditional sale, it should be held that the deposit in
Court made by the Plaintiff during the year of grace allowed by
Regulation

XVII.

of 1806,

s. 8,

of a sum equal to

the*

principal

debt, and one year's interest was sufficient to entitle the Plaintiff
to redeem, or whether he was not Abound to deposit also the inte
rest due for two preceding years, together with interest thereon.
The Subordinate Judge held the deposit made by the Plaintiff
* Present':

— Lord Watson, Lord

Hobhodse, Sib Barnes Peacock,

and Sip.

Richard Couch.

Vol.

XIII.

M

»

.

-

f
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J.

[L. R.

to be«sufficient and gave him a decree accordingly for redemp-

C.

tion.

1S86

The High Court held it was insufficient, and allowing the
Mansur Ali
appeal, directed the suit to be dismissed with costs of both
Khan
Sayyid

Courts.

"•

Babu
Pabshad.

Cowie, Q.C., and Doyne, contended that the deposit was sufficient

to prevent foreclosure, according to the true construction of the
instrument.*
«

The High Court was not justified, the Regulation

did not authorize them, in adding to the terms of that instru
ment, and thus varying the conditions upon which the mortgage
had been effected.

Reference was made to Forbes v. Ameerunnissa

Begum (1), where the general law on the subject is stated.

Baikes, and Dunlop

Hill, for the Respondent

were not called

upon.
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The judgment of their Lordships was delivered by

Sir Richard Couch :—
The suit which is the subject of this appeal was brought by the
Appellant for the redemption of a mortgage made by his de
ceased

brother, Sayyid Zahur

Appellant had

succeeded

Ali Khan, to

by inheritance.

whose

estate

the

The mortgage was by

a conditional sale td the Respondent, dated the 14th of March,

the payment of Rs.11,200 which had been bor

1868, to secure
rowed

Rs.l

by the mortgagor, and interest thereon at the rate of
The condition
4a. per cent, per mensem, being Rs.1680.

was, that the interest should be paid annually for seven years,

compound interest if it was not paid at the stipulated
periods, to be realised from the person and property of the mort
with

gagor,

account

and the principal
oY

sum

of Rs.11,200 and Rs.1680 on

interest for the last year was to be paid on the 6th
28, 1875).
On the 23rd of April, 1875, after

Badi Chait (March

the expiration of the time fixed, the mortgagee filed a petition
under the Bengal Regulation XVII. of 1806, in which he claimed
Rs.17,304 la.

as

due for principal

and interest, being the prin

cipal sum and three years' interest and compound interest thereon.
(-1) 10 Moore,

Ind'.

App. Ca. 340-318.

VOL.
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A notification

Ho

by the Judge according to
the Regulation, but the service of it was not effected till the 20th
of January, 1880. On the 17th of January, 1881, the mortgagor
was thereupon issued

J.

C.

ism
sAYY1D

deposited in the Judge's Court Rs.12,881, the principal sum and Mak™nAw
interest for the last year, with a petition alleging that the insarju
terest for the previous years was, according to the condition, to be
by a separate suit, and on the 20th of January, 1881,
he brought this suit.
recovered

The Lower Courts have given judgments at considerable length
upon the construction of the mortgage deed, the Subordinate

Judge holding that the Appellant was entitled to redeem,
the High Court reversing that decision and dismissing the

and
suit.

It

does not appear to their Lordships to be necessary to consider
the construction of the deed. In the part of India where the
Regulation is in force, the right to redeem depends entirely upon
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it.

The words of sect.

7 are,

that where the mortgagee

has not

been put in possession of the mortgaged property (which was the
case in this mortgage), the payment or established tender of the

principal

sum lent, with any interest due thereupon,

shall entitle

the mortgagor to the redemption of his property before the mort
gage is finally foreclosed in the manner provided by the 8th
That section gives the mortgagor one year from the
date of the notification to redeem the property, and says that if
section.

he does not do so

mortgage will

in

the manner provided by the 7th section, the

be finally foreclosed

and the conditional sale

will

It

could not be denied by the Appellant's
counsel that much more than one year's interest was due. Indeed
become* conclusive.

the arrear of interest had continued to increase from the 23rd of

till the date of the deposit. The mortgagor had
what was necessary by the terms of the Regula
not
done
clearly
tion to entitle him to the redemption and for that reason their
April,

1875,

Lordships will humbly advise Her Majesty to affirm the decree of
The Appellant will
the High Court and to dismiss #ie appeal.
pay the costs of it.

Solicitors for Appellant

T. L. Wilson &

:

Solicitors for respondent

:

Oehme

&

Co.

Summerhays.

M

2

Farshad-

*

'J.

INDIAN APPEALS.

,v

116.

J

/elite.

JL/tku

EAMCOOMAR GHOSE and Others

O.*

1886

July

^6,

[L. R.

.

.

.

Defendants;

AND
24.

KALI KEISHNA TAGOKE
ON

_

Plaintiff.

APPEAL FROM THE HIGH

Accretion of

Where

COURT

IN BENGAL.

Ciur — Measurement — Construction of Kabulyat — Assessment of
Rent— Act VIII. of 1869 (B. C), s. 14.
a

kabulyat stipulated that on the accretion to

any new cultivable

a certain howla

and howla, and that excess rent should be paid for the excess
stipulated rate up to five drones, and at pergunnah
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of

chur, a fresh measurement should be made of the chur
land at a

rates for the residue ;

in default thereof rent to be realized according to law, or service made on
the tenants of a notice " requiring them to take a settlement of the excess
land and to file a kabulyat, and fixing the time at fifteen days," otherwise
the excess land to be settled with others ; — the kabulyatdar measured the
howla and accreted chur without notice to the tenants and in their absence,
then served on the tenants a notice thereof, and of the increased rent
demanded, requiring them to appear within fifteen days and file a kabulyat
for the said amount of land and rent, or that he would take khas possession.

In

a suit, amongst other things,

for assessment of rent of the excess

land : —

Held (1) that sect. 14 of Act VIII. of 1869 (B.C.) did not apply.
(2.) That the tenants were not bound by the measurement made by the
kabulyatdar in their absence.
(3.) That the kabulyatdar was entitled to a decree fixing the extent of
and assessing the rent payable for it; and thereafter
entitled to issue a fresh notice to the tenants to come to a settlement in
the excess land,

•

respect thereof, or give up possession.

APPEAL

from a decree

of the High Coftrt (May 11, 1883),
Judge of Faridpore (June

reversing a decree of the Subordinate

29, 1881), which had dismissed the Respondent's suit with costs.

The decree of the High Court (Cunningham and Maclean,
was to the 'effect that the Respondent should have

J J.)

khas posses

sion of certain of the lands in suit to be ascertained by reference
to a map made by the Court Ameen.
The facts are stated in the judgment of their Lordships.
C. W. Arathoon,
*

for the Appellants.

Present : — Lord Watson, Loed Hobhouse,

and

Sir Barnes Peacock.

I
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Leith, Q.C, and Doyne, for the Kespondent.

Jardine, Skinner &
Singh v.

J.

Bani Surut Soondari Deli (1) ; Shadhoo
Bamanoograha Lall (2) ; Jadvhchunder Haldar v. Etwaree

C.

1886

Co. v.

Lushkur (3), were referred to.

KAGhose

K*'

Krishna
Tagobe.

The judgment of their Lordships was delivered by

Lord Watson : —

July

•

The arguments upon this appeal had reference mainly to the
of the following stipulations in a kabulyat, dated

construction

the 23rd of April, 1850, executed

by the then tenants, under a

howladari tenure, of certain lands comprised in " the chur to the

of Makhuakhali" forming part of the zemindary now belong
ing to the Eespondent : —
" If a new chur accretes contiguous to the aforesaid howla, and
east

hakiat of the aforesaid (torn), and no revenue is assessed thereon

by the Government, then, when the said chur becomes fit for
cultivation, a fresh measurement shall be made of the land of the
said chur and of the aforesaid
the aforesaid 13.

6. 16

howla

;

and after a deduction of

gundahs of land, we shall pay rent at the

rate of Rs.2 la.

1 p. for the excess of land up to five drones, and
at the sara (prevailing) pergunnah rates for land exceeding that
If we fail to do so, the rent will be realized according
quantity.

to the law for the realization

of rent, with interest on lapsed
instalments according to the demands of the towzi of the said
pergunnah; or at the close of the year, you will serve on the
spot, and on some" conspicuous place in the mahakuma (head
of any hakim, an itlanama (notice) to our address,
requiring us to take a settlement of the said excess land, and to
file a kabulyat, and fixing the time at fifteen days ;
thereupon,
you and take

before

settlement and fix

a

we do not appear

a

if,

quarters)

16 gundahs thus referred to was the original

P4/

JCullA

/<r*

Ind. App.

was fixed by
suit brought by the zemindar in

164.

(3) Marsh. 498.

(';)

9

(1) Law Eep.

5

the kabulyat

In

at Rs.462.

a

of the cultivable howla, and the* rent payable for

extent

it

The 13.

6.

kabulyat, you will settle the saidjexcess lands with others."

/
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1880
Ramooomab

the year 1865, it was found that 2. 11. 13 gundalfs, &c, had
accreted to the said 13. 6. 16 gundahs, and that for such excess
additional rent was payable at the rate of Es.2 7a. lp. per khani

Ghose

in terms 0f

Xali

continued to be tenants

Krishna
Tauore.

[L.

^he

kaluiiyat of 1850.

amounting in all to
Rs.570 la. lp., &c.

The Appellants have since
of the howla and said accreted lands,

16. 2. 9

gundahs, &c, at a eimulo rent of

It

of the
is not matter of dispute that, at the commencement
year 1876, a new chur had accreted to the howla in question,
which was to a large extent composed of land fit for cultivation.
The Respondent alleges that, in April of that year, a new measure
ment of the original howla and of the accreted chur was made by
his servants under his instructions.

The measurement

was made

without intimation to the Appellants, and in their absence.
The
Kespondent thereafter, on the 28th of March, 1878, caused a
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notice to be served on the Appellants, who are the registered
tenants of the howla, setting forth the fact of measurement,
intimating the precise amount of the increased rent due in respect
of the excess land, according to the rates specified in the kabulyat,
and requiring the Appellants to appear, either before

himself or
"
his principal officer, within fifteen days from service,
and file a
for
the
said
of
land
and
for
the
said
amount of
kabulyat
quantity
rent ; otherwise after, the expiry of the said fixed period, under

the terms of the said kabulyat, I shall take khas possession of
the land in excess of the said Dr. 16. 2. 9 gundahs of land, for
*
the purpose of settling the same with others."
The Appellant paid no attention to the notice, and the Defen
dant, on the 29th of March, 1879, presented his plaint to the
Subordinate

Judge, in which

should direct a measurement

he prayed, (1), that the Court
of the excess land and give him

khas possession thereof; or otherwise, (2), that the Court should,
in the event of its declining to give him possession, assess the
On the
rent of the excess land payable under the kabulyat.
Kespondent's motion the Judge ordered a measurement of the
accreted land, which was made by the Court Ameen in presence of
the parties, and duly reported.

Evidence was then led on both

of June, 1881, judgment
costs,
with
but the formal decree
missing the suit

sides, and, on the 29th

was
was

given dis
not made

VOL-
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July,

out and signed until the 27th of

Judge

11!)

1881.

The Subordinate

came to the conclusion, though with some hesitation, that

service of the notice of the 28th of March, 1878, was established.

He

was of opinion that the Respondent had failed to prove

any

alleged, and had also failed
to prove pergunnah rates, both of which he held to be conditions
And, as
precedent of the Respondent's right to possession.
measurement

of the excess lands

as

matter of law, the learned Judge decided that the stipulation in
the kabulyat with respect to khas possession, which he terms
the forfeiture clause, is void.

The learned Judge further held

that the suit, so far as it prayed for assessment of rent, could
not lie, inasmuch as the case was regulated by sect. 14 of the
Bent Act.

«

On appeal the decision of the Subordinate Judge was reversed
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by the High Court, consisting of Cunningham and Maclean, JJ.,
who, on the 11th of May, 1883, gave the Respondent decree for
khas possession of whatever land may be found, according to the

Civil Court Ameen's
Unfortunately

map, to be in excess of 16d. 2k. 9g. 2c. 2k.

the Ameen reports two measurements

on the map

prepared by him, leaving it to the Court to select one or other of
them, and the decree does not specify according to which of these
the excess lands are to be ascertained.

The learned Judges of the High Court differed in opinion from
the Subordinate Judge, as to the fact of a measurement having
been

made by the Respondent before

March,
they are

r*878,

was

served.

the notice of the 28th of

They state that, upon the evidence,
has not been a measurement

" unable to find that there

within the

terms of the kabulyat."

Upon that

view of the facts

they seem to have been of opinion that, on receipt of the notice,
the Appellants ought to have appeared within the fifteen days,
then stated any objections which they had to the
or to the rent intimated, and that, seeing they
measurement
and to have

raised no objection to either

until 4he present suit

was instituted,

the Respondent was entitled to the alternative of possession.

Their Lordships are of opinion that the Subordinate Judge
erred in holding that the provisions of sect. 14 of the Bent Act
apply to the additional rent, which is stipulated in the kabulyat
of 1850.

There is nothing in the terms of that document, or of

J.

C.

1886

rAmcoomar
Gnosis
».

Kali

Krishna

T agore.
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J.

C.

188G

Ramcoojiar
(thosk

Kali

Krishna
Tagore.

[L.

sect. 14 of the Bent Act, which can oust the

Court, either in regard to the measurement

jurisdiction of the

of the excess land, or

It

the assessment of the rent which is to be paid for it.

...

K

is stipu-

lated that before excess rent is payable, and before the zemindar
can c&\\ Up0n his tenants to choose between making a settlement
.

.

and yielding possession to him, there shall be a measurement, but
the doctiment does not specify by whom that measurement is to

If

be made.

notice of his intention
enable

had given the Appellants full
to make a new measurement, so as to

the Respondent

them to be present,

made, that would have

if

they saw fit, at the time it was

cast upon them the duty of appearing

before him within fifteen days after the notice was served

if they had failed to

and

if satis

appear within that period, the Court,

fied that the measurement

;

in

good faith, would pro
bably have held them precluded by their own laches from object
ing to it. But the Respondent gave them no intimation of his
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intention to measure

;

and,

was made

in the notice which

he served, he did

not require them, in terms of the kabulyat of 1850,
settlement of the excess land, ' and to file a kabulyat,'

"

"to take

a

but called

upon them within fifteen days to "file a kabulyat for the said
quantity of land, and for the said amount of rent." The differ
ence between

these

two requisitions is not one of form merely,
deed of 1850 contemplates is that

What the

but of substance.

has been made, within the knowledge

after a measurement
tenants,

of the

and to which they ought therefore to be prepared to

in and

state specific objections, they may be required to come
say whether they are or are not

It does

of the excess land.

willing and ready to take

a lease

not contemplate tfiat the new kabulyat

the fifteen days.
It is
obvious that, after the tenants have come in, and have agreed
to take a lease of the excess land, they and the proprietor may
must of necessity be executed

differ both

as

within

to the precise extent of the land and

to be paid for it

;

settled by the Court.

as to

the rent

and in that case their differences must be
On the other hand, their Lordships are of

opinion that, under the terms erf the kabulyat of 1850, the pro
prietor is not precluded from bringing his suit, without taking
any preliminary step, in order to have an authentic measurement
made, and the rent assessed ; but, in that case, he cannot put the
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tenants to»their
possession

election between

until both

. 121

paying Tent and giving

these things have been done

up

judicially.

case their Lordships are of opinion that the
of 1876, without intimation to the Appellants,

coupled with the peculiar terms of the notice of March, 1878, is
>
not per se sufficient to entitle the Respondent to insist in his
claim for khas possession of the excess land, as now ascertained
a

is,

by the measurement of the Court Ameen. But theJRespondent
decree, in terms of the alterna
in their opinion, entitled to have
it,

tive prayer of his plaint, fixing the extent of the excess land, and
in terms of the kabulyat of
assessing the rent payable for
1850.
Their Lordships are unable to concur in the finding of
the Subordinate Judge, to the effect that the Respondent has
" within
failed to prove " the prevailing pergunnah rates
the
of
The
evidence
on
both
sides
the kabulyat.
clearly
meaning

a

as

pergunnah, but that circumstance does not warrant the conclu
sion that no pergunnah rate has been proved.
It leads to the
inference that the parties to the kabulyat must have contem
fair rent, to be computed according to the
plated payment of
average of rents paid by the tenants of similar lands within
the nature of the
the pergunnah, due regard being had
a

Their Lordships

of

^to

opinion that, taking into
account the character of the Appellants' tenure, the pergunnah
rate ought, for the purposes of this case, to be fixed at Rs.6. 4a.

tenure.

per khani.
In the absence

are

of any evidence enabling

Statements A

them to decide

B

B

and
contained in the report of the
Court Ameen, their Lordships are of opinion that (the onus being
upon the Respondent) the measurements given in statement

between

must be adopted as correct.
They are further of opinion that
the increased rent now assessed* ought to be paid by the tenants
for their possession, from and after the date when the Respondent's
notice was served upon them.
It will be necessary to remit the cause, in order that the
.

precise extent of excess land for which rent

now payable, and
of
the
increased
rent
amount
also the precise
may be ascertained
is
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thing

is

not now, and probably never was, any such
fixed scale of rents for lands like these within the

shews that there

C.

1886

In the present
measurement

J.

kamcoomar
Ghose

vKali
jabISHNA
Tagore.
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J.

in the Oourt below, and decree given accordingly.
When that
has been done, it will be in the option of the Respondent, either

C.

1886
Bamcoomab
G^03E

Kali

Rrishna.
Tagore.

[L. E-

to realize the rents in terms of law, or to serve

a fresh

notice in

terms of the kabulyat of 1850 ; and, if the Appellants do not come
in an(j make a settlement and file a new kabulyat,
he will then be
.
entitled to khas possession of the excess land which has accreted

to the original howla, and to the lands for which increased rent
was found to be payable in the suit No. 178 of 1865.
The parties to this suit seem to have maintained in the Courts
below, as they certainly did in this appeal, pleas far in excess of
their respective legal rights, the Appellants succeeding before
the Subordinate Judge, and the Respondent, in his turn, suc
In these circumstances,
ceeding before the Court of Appeal.

it

appears

done

to their Lordships

that there can be no injustice

by deciding that each of them ought to bear their own
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costs.

Their Lordships will therefore humbly advise Her Majesty to
'^reverse the judgment of the High Court appealed from, dated
the 11th of May, 1883, save in so far as it sets aside the decree
of the Lower Court, dated the 27th of

July,

1881, and to find

that neither the Appellants nor the Respondent are entitled to
the costs of suit incurred by them in either of the Courts below ;
to declare (1) that
Respondent ought to have decree ascer
the^
taining the extent of excess lands in the possession of the Appel

lants, and assessing the rent payable therefor, in terms of the
kabulyat dated the 23rd of April, 1850 ; (2) that for the ptlrpose
of ascertaining the extent of the said excess land, the measure
ments contained in Statement B annexed to Ihe report by tbe
Ameen of the Subordinate Judge's Court are to be taken as
correct, and that from the total area of land in the possession of
the Appellants ascertained by the said Ameen to be cultivable
and properly assessable with rent, there must be deducted
13d 6k. 16(7., the extent of the original howla as fixed by the
said kabulyat, the balance remaining after such deduction re
presenting the extent of excess lands for which rent is payable ;
(3) that the rent payable for the excess lands ascertained as afore
said is at the rate of Rs.2. la. Ip. per khani for five (5) drones
thereof,

and for the remainder thereof at the rate of Rs.6. 4a.

VOL.
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J.

payable in respect of the said
excess lands from and after the 28th day of March, 1878 ; and,
per khani

(4) that rent became

;

subject to these declarations, to remit the cause to the Court
below.

1886

ramcoomab
Ghose
V.

Kali

There will be no costs of this appeal.

Krishna
Tauoke.

Solicitor for Appellants : A. H. Wilson.
Solicitors for Respondent : Wrentmore & Smnhoe.

JLpuu a* /til/*,
HURRONATH ROY BAHADOOR

&

/4y>
.

.

.

.

f
Plaintiff;
1886

KRISHNA COOMAR BUKSHI
APPEAL
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ON

FROM

Defendant.

THE HIGH COURT IN BENGAL.

Principal and Agent — Suit for an Account — Limitation runs from
Agency — Duty of Court with regard to Decree.
Where

Cessation

cf

plaint alleged a continued agency in the Defendant and
prayed for relief on the ground that there was a specific balance against
him, and prayed for the recovery of such sum or any larger sum that might
be proved to be payable :—
a

Held, that such suit was essentially one for an account ; that limitation
under Act

IX.

of

1871

that the Court following

runs from the date on which the agency ceased;
the general rule ought not to make a final decree

at the hearing, but should order an account to be taken of such agent's
dealings with the Plaintiffs money.Where

a Defendant

instead of submitting

to an account falsely denies

his receipts, his fiduciary position, and his accountability in toto, held that
he should be directed to pay the whole costs of the suit, independently of
the result of the account.

APPEAL

from a decree of the High Court (Feb. 18, 1881) dis
missing the Appellant's suit with costs ; thereby in part reversing
a decree of the Subordinate Judge of Bajshahye,
dated the 11th
iy
of September, 1878, which was
favour of the Appellant, to the
extent of Rs.l3b'9, with proportionate costs, but dismissed the
suit as regards the balance of his claim, with costs proportionate
thereto.

The suit
*

Present.

was

brought against the Respondent on the 1st of

— Lokd

1G<

Hobhousis, Sib Babhes

Peacock, and Sik Richard Couch.

/

J^faM^X^f
rt

'

*
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June,

C.

1886

Hurronath
Eoy
Bahadoor
v.

Krishna
Ooomab
. Bukshi.

1877, and was described by the

[L. K.

High Court

a%

" virtually

for an account of various sums of money drawn by him, or disbursed by his authority from the Plaintiff's treasury in the course
0f his service

as dewan.

But in form the action is to

Rs.19,925 14a., alleged to have

been

misappropriated

recover

by the

Defendant.
The effect of the Defendant's written statement, after pleading
limitation, and that the Plaintiff's accounts were inadmissible in

^ evidence,

being unstamped, was to deny the receipt of the
moneys alleged in the plaint, to deny misappropriation, or any
The Defendant alleged that all dis
liability in respect thereof.
In his
were made by authority of the Plaintiff.
bursements
as

he admitted that he gave no accounts.

evidence

The issues were

in accordance with the above contentions. Neither in them, nor
in the written statement, was the question raised whether the
Defendant had in fact duly accounted, either by himself or by
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others.

Both Courts found

as facts

that the Defendant was the Plain

tiff's agent and disbursed the Plaintiff's money on his own
authority, large sums having come to his hands for that purpose,
and that he had not himself accounted.
The mode in which they respectively dealt with the case on
the above-mentioned ^findings was as follows; The Subordinate

Judge held that "there

can be no doubt, too, that the expendi

ture connected with the two-annas case was subject to the control
But he added—" most of the disbursements
of the Defendant."

in the

two-annas

case were made through

Tarini Kant

Ghucker-

Plaintiff's sudder naib and general mokhtar, and this is
He found that Tarini Kant had filed certain jumma
written."
khurruches in the Plaintiffs serishta, and that if the Plaintiff
had filed them, it would appear what sum had been expended
through Tarini Kant, and what sum had been expended through
the Defendant. Further, that the Plaintiff had sued Tarini Kant

butty, the

for an account, and had included in that suit a sum of Ks.6725
also included in this suit, and that the khazanchi (treasurer) had
deposed that the Defendant was not liable to account for those
items against which he did not put his mark.

He found that the

Defendant had only put his mark to items the total of which was
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Bs.4388, and that he had not been able to give any proof of the
He held that the above Rs.4388
proper expenditure thereof.
had been misappropriated, and, after allowing certain sums,
off, he decreed

in favour of the Plaintiff, for

Rs.1369,

hueronath
Ba^^oob

business.

of the Lower

Court that " the greater part of all the money taken under the
bead of the two-annas

case was actually spent thereupon, and that

the Plaintiff was in possession of accounts shewing the details of
such expenditure," held, that in the absence of the complete
accounts,

that is the jumma khurruches rendered by those who

including the jumma khurruches rendered by
Tarini Kant, it was impossible to fix the amount (if any) of the

took advances,

Defendant's liability, and impossible to say how much
the sums advanced, remained unaccounted for.
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" We

have the direct evidence of

Tarini Kant

(if any) of

Chuckerbutty, the

naib, that at least a very large portion of the expense incurred in
the two-annas case, he says Ks.30,000 or Rs.35,000, passed through
his hands, and that he rendered to the Plaintiff a jumma khurruch
of that amount. If this be so, that jumma khurruch was an
essential document to be produced in this case, and it seems im
possible but that the Plaintiff did require such a jumma khurruch
to be laid before him from time to time. Tf he did not require

it then it is scarcely

to expect to get it now, so many
did get a jumma khurruch, as alleged by

reasonable

If he

years afterwards.
Tarini Kant, we must presume
acquiesced

in it."

from his long silence that he

•

Doyne, and Cowell, for the Appellant,

contended that this was

High Court ought to have
the
and that it was impossible
account,
the
suit
to
take
remanded
to do justice between the parties and pass a final decree until

plainly

a suit for an account, that the

The High Court itself regarded the suit as
account,
and
the parties had so treated it both in their
an
one for
that had been done.

pleadings and their memoranda of appeal and cross appeal.
As regards the Respondent being exonerated from liability to
account,

1886

holding

.

to the finding

C.

as set

rest of the money had been expended
in the Plaintiff's
that the
x
-

The High Court, in reference

J.

by reason of Tarini Kant having filed certain jumma

»•

Krishna
Coomab
BpKSHI-

t

INDIAN APPEALS.

126

J.

[L. R.

khurruphes which were not produced, such was not the case made
by him in his written statement, or in the issues. It was stated in

C.

1886

Hurronath
Bahadoor
»•

Krishna
Coomab

ukshl

~*

the memorandum of appeal, and not contradicted in the memoran(ium of cross appeal, that the Plaintiff had no notice to produce them.
The treasurer and *poddar, who were closely
" examined
.

.

.

upon this subject, the
suggestion there being that the treasurer himself was liable to
In none of the twenty-eight depositions on behalf of
account.

as to the accounts, were not cross-examined

the Plaintiff, was there any suggestion, in cross-examination, to the
above effect.
The only reference to the subject was in Boop Chunder Shaha (the treasurer's) deposition, who says at the end,
answer

" Tarini

to the Court,

Chuckerhutty,

in

the mokhtar, was

liable to give an account of monies to the Defendant."
It was neither found, nor suggested, that the accounts filed by
Tarini Kant were authorized by the Defendant, complete, vouched,
; still less that there was any proof given that the
had
been rightly and properly incurred. And it was
expenditure
submitted that th6 Defendant's case having all along been, that
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or explained

he never received the moneys

in suit, and never accounted for

that, no such presumption as the Courts below made arose that
he did, in fact, account through Tarini Kant, or that such account,

if

rendered,

and so far as it was rendered, was acquiesced

in by

either the Appellant or Respondent so as to be mutually binding
*

upon both.

Consequently the Plaintiff ought not to have been refused
was and is entitled to a decree that the. Defen

all remedy, but

dant render an account of the moneys come to his hands, and
that, for that purpose, the suit should have been remanded to the
Lower Court, with directions that such account be taken in the
usual manner.

The Respondent did not appear.
1886

juiyjA.

The judgment of their Lordskips was delivered by

lord

Hobhouse

:

—

The Plaintiff in the suit, who is the present Appellant, is the
owner of a large estate, and the Defendant acted as his dewan for
Some months before the institution of
some twenty years or so.
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the suit, the Plaintiff demanded an account of the Defendant's

C.

issu
dealings, but the Defendant left the place without rendering
June,
After
the
In
the
was
filed.
1877,
stating
any.
plaint
hurronatu
Roy
alleged
dewan,
duties
as
the
Plaintiff
Defendant's position
and
„
0
r

that he had taken money out of the treasury in the year 1866,
and at other times, and had misappropriated it.
He then speci-

Bahadoor
r

Coomab
• UKSHL

fied certain sums taken, and certain allowances to which the
Defendant

was

entitled,

balance against him

I

which

of

and

concluded

Es.19,925

institute this suit.

If

14a.

thus: — "There

v.

is a

for the recovery

of

by the decision of the Court a

larger sum should be proved to be payable to me by him under
proofs and papers, the prayer is also for recovery of the same."
The High Court has said that this is a suit virtually for an

Their Lordships

account.

with

agree

that view.

They think

that, though the pleading may not be quite precise or technical,
it is impossible to assign any other character to a plaint alleging

in the Defendant for the purpose of drawing
and expending the Plaintiff's money, and praying relief on the
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a continued agency

ground that the agent had drawn from his principal more than
he had expended for him.
To such a claim by a principal, the
agent may answer that accounts have been settled between him
and his principal, or that, though none have been settled, he has

in the

course of his agency applied for the principal's benefit as

much

as he has

received or more.

Nothing could prevent

the

Defendant in a suit framed like this from claiming the benefit of
an account

if in his favour, just

as

the Plaintiff claims it

larger sum than he specifies should be found due to him.
a suit is essentially one for account.

In his written statement the Defendant did not
defence

of settled account,

if

a

Such

set up the

*

nor that the account when taken

would be in his favour.

He denied his accountability altogether.
He denied the receipts of money which were ascribed to him, and
alleged that all the expenditure was effected through the Plain
tiff's own treasurer and poddar, agreeably to his own instructions.

As for the

papers produced from the treasury to shew drawings of

money by the Defendant, he charged that they were false and
fabricated.
true

;

Such

a

line of. defence was perfectly legitimate,

if

but it has been found by both the Subordinate Judge and

*

,
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1886

HurroNath
Bahadoob

K

»•

Coomab
Bpksbi.

the High Court to be false.

[L. E.

The Subordinate Judge finds the

Plaintiff" s treasury accounts to be genuine, and he finds further
that in the majority of instances the Defendant expended the
Plaintiff's money without his authority, meaning, as their Lordships understand, that he
general authority

as

expended the money by his own

dewan,

and did not take the Plaintiffs

or(|ers for each specific payment.

As regards

amount,

the Sub

ordinate Judge finds that, setting aside two smaller sums which
have been sufficiently accounted for

in the suit, two larger

sums,

amounting altogether to Rs.40,353 8a. are proved to have come
into the hands of the Defendant.
establish a relationship between the
Plaintiff and the Defendant under which the latter is accountable
Such findings

as

these

Their Lordships think that the regular course
would have been to order an account to be taken of the Defen

for his receipts.
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dant's dealings with the Plaintiff s money as his dewan or agent.
In taking the account either party might waive inquiry as to
particular periods of time or particular departments of expendi
ture, and that is often done. But neither could shut out the
other from inquiry into any part of the Defendant's transactions
In such an account the agent is prima facie liable for

as dewan.

what he has received, and is bound to discharge himself ; but the
evidence which is considered sufficient to discharge him may
vary

as

to different items, and he certainly would be entitled to

and presumptions as are made in favour of
one who is called upon to render an account of transaction* which

all

such intendments

taken place long ago, though under circumstances which
'
prevent any absolute bar by lapse of time.
have

The Court, however, seems to have thought that its duty was
to make a final decree at the hearing upon the items specified in
the plaint and the accounts appended to it. And taking a dis
tinction between sums for which the Defendant had marked
papers

and other sums for which, though paid to him or to his

order, he had not marked, the Court found that a sum of Rs.1369
was due to the

Plaintiff, and

made

a decree

for that amount,

apportioning the costs of the suit rateably according to the pro
Both
portion of the amount claimed to the amount recovered.
parties appealed to the High

Court, who

dismissed the suit
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*

J. C.
altogether with costs. The present appeal is from that decree.
1886
The Defendant has not appeared, so that the hearing has been
ex parte, and the evidence bearing on the points now material has htoronath
been minutely examined.
Their Lordships have now to weigh bAhadoob
the reasons assigned by the Courts below for their decrees.

It

»•

Krishna

is first necessary to deal with the plea of limitation, which is

Coomab

BUKSHI

raised by the Defendant, and which is governed by Act IX. of
1871.
Both Courts have decided that there is no stfch bar in this
The only articles suggested as applicable to it are those
numbered 60, 90, and 118. Their Lordships think it sufficient
to say, with both Courts, that time must be counted from the
case.

m

date on which the Defendant ceased to discharge the duties of

by departing from the Plaintiffs service, and, therefore,
whether three years or six years be the limit, there is no bar.
dewan
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The principal reason assigned by the Subordinate Judge for
his conclusion is that the Defendant's mark appears on some of
the sehas which shew advances made to him or to his orders, and
does not appear on others.

And

he cites the

Plaintiffs treasurer

saying that he was released from liability for the marked items,
but was liable for the unmarked ones, and that the Defendant
as

was not liable for them.

The treasurer's evidence shews that the

payment of money on the Defendant's orders without his mark
was an irregular procedure not giving to the treasurer complete
But they cannot find that he has
immunity from responsibility.
anywhere said that the Defendant was not responsible to the
Plaintiff for the money paid out on his orders ; and if he had
The Subordinate Judge
said so it would be, a mistake of law.
was

in error when

he held that the Defendant was not bound to

discharge himself of all the sums which he ordered to be drawn
from the treasury.
The only other reason assigned by the Subordinate Judge is
that most of the disbursements in some lawsuits called the two-

Tarini Kant, the Plaintiffs general
had
filed accounts in the Plaintiffs
Kant
Tarini
that
mokhtar ;
treasury which the Plaintiff had not produced; and that the
Plaintiff had sued Tarini Kant for an account, and had claimed
anna case were made through

against him the sum of K.s.6725, which again was claimed in the
present suit.
*
Vol. XIII.
N
»

»

•

*.

It

is not quite clear what the Subordinate Judge" considered
to be the exact bearing of Tarini Kant's interventions in these

1886

Hcbronath
Bahadoob

Krishna
Coomab

He did not apply them so as to discharge the DefenAnd if he thought that the
dant of any specific items of charge.
Plaintiff was bound to clear up his dealings with Tarini before
he could charge the Defendant with money taken for the two-

matters.

anna case,

it is difficult to

see

not apply to marked items

as

well

appear to have so applied

sistent in doing

so.

But

it

••Court

why such an objection as that does

ence of unproduced accounts

it,

0.

is

J-

[L. K.
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as to

The High

unmarked.

and they are logical and con

necessary to see whether the exist
between

the Plaintiff and Tarini

it

it

a

supplies any reason why decree for account should not be made
If does, appears
between the Plaintiff and the Defendant.
that the Plaintiff was harshly treated in not
For the Defen
being allowed an opportunity to produce them.

to their Lordships

did not

call for their production, and apparently did not ask the Plaintiffs

Tarini Kant except
quite general
in the cross-examination of the treasurer.
This
one
is

one put

a

witnesses any question about

of

a

if

of the circumstances shewing what miscarriages are likely to
the Court attempts to make final decree at the hearing
occur
suit for account, instead of the regular decree for account.
The Plaintiff's suit against Tarini was 'instituted almost

a

simultaneously with his suit against the Defendant;

and both

the Subordinate Judge of Bajshdhye.
The suit was
for an account, and the Plaintiff charged Tarini with receiving
as mokhtar on various accounts the sum of Bs.17,677 la. 6p., of
were before

which he had properly spent no more than Es.17,227 6a., leaving
He also alleged misRs.450 due from him on those accounts.
a

.

appropriation of Rs.800 on accounts of which the items were not
him, or which do not appear in the present record.
Tarini admitted the receipt of some amounts, denied the receipt
of others, and claimed
balance due to himself on the account.

specified

a

The suit was compromised in the year 1878, and was dismissed,

sum

;

and the Defendant, their Lordships cannot find such

a

With regard to the sum of Rs.6725 which the Subordinate
Judge says the Plaintiff has sought to recover against both Tarini
but

•

each party paying his own costs.

4

*

by
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dant did not rely upon them in his written statement,
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of Rs.6525 which appears in
In the Tarini suit it is charged as

perhaps a misprint for the sum

the accoun'ts of both suits.

C.

1886

received by him by way of instalment on the 23rd of Aughran, Hurronath
1280, but it is part of the accounts upon which only Ks.450 is
bahadoob
claimed, and therefore it must be almost, if not wholly,
J written „ »-

off in the legitimate

In the present suit
fendant,

as a

a sum

Plaintiff allows to Tarini.

expenses

it is wholly written off
the Plaintiff

which

Krishna
Ooomar

of Rs.6525 is charged against the De-

howlat taken in the name of Tarini

Aughran, 1277, but
mate

expenses which the

*on

as part

the 23rd of

of the legiti-*

*

allows to the Defendant.

Even supposing that there is some error in the dates, and that
the two sums relate to the same transaction, their Lordships
cannot see that it is proved or probable that the Plaintiff is
seeking to recover the same amount twice over.

It

is very likely

that both the dewan and the mokhtar are bound to account to
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the Plaintiff for the same sum of money, — the dewan because he
ordered its payment, the mokhtar because he received it and had
the application of it. It is very likely that full accounts could
not be stated between

including

some

the principal

of the

and his two agents without

same money

in both

accounts.

That

might make it expedient for Tarini to be joined with the De
fendant as an accounting party ; a point which need not now be
considered, as no objection has been taken to the frame of the
suit on that ground.

But the

appearance

of the same items in

account^ against two persons both responsible for them does not
shew that the Plaintiff is claiming those sums against both. To
shew that, it would* be necessary to go deeper into the accounts,

and to find that the Plaintiff is trying to get the benefit of the

writing it off against a different set of
Nothing of that kind appears on the
discharges in each case.
record. And their Lordships think that the finding is another
same charge twice over by

of the inconvenience likely to result from making a
final decree when a decree for account is the proper one.
illustration

The High Court considered tjhat the Plaintiffs evidence was
defective.

J udge thought

that the sehas pro
duced, being rough sheets in the nature of a day-book, were
written

The Subordinate

at the time when the work was being done, and were

better evidence than anything copied from them could be.
N 2

The
*

,
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High Court think them only part of the materials

C.

plete yearly account,

1886

HUbronath recorded in
Bahadoob
«-

a

such as should be regularly prepared and

zemindar's office.

Yearly

accounts

of this kind

were ca^ed for by tae Defendant, and none were produced.

The

;

High Court attach great importance to the position of Tarini
they comment

Coomab

BUkshi.

Tor a com-

adversely on the non-appearance of the Plaintiff
consi,jer that there must have been some
^.jjgy.

as a wi^nessj an(j

*

statement

"
of account filed because the word " adai
is written

Their conclusion is that it is
"over two of the items of charge.
impossible to say how much, if any, of the sums remains un
So far
accounted for, and therefore the suit must be dismissed.
do they carry their view that the

Plaintiff ought to

suffer from

discharged.
If this were

the proper occasion

Plaintiff should

for deciding whether the
their Lordships would have

recover anything,
to consider long before assenting to the views taken by the High
Court. It appears to them that sufficient weight has not been

given to the onus thrown upon the Defendant by his fiduciary
position. They observe that the treasurer states that there were
no such

yearly accounts

as

the High Court suppose.

If

there

are such they may yet be produced, though whether they or the

contemporary sehas are the better evidence must depend on
circumstances which at present are not known. The
laintiff
excused himself from examination in Court, on a plea of ill

f

ordinate Judge believed

it,

health, which may have been false.
certificates from the civil surgeon

But it

was supported by

of Bajshahye.

and he issued

The

Sub

an order for a com

the Plaintiff, which, as appears from
Record,
in
the
the Defendant prayed to have reversed.
petition
On the subject of Tarini their1 Lordships have already made

a

mission to -examine

observations.

is

But all their Lordships wish to do now
to avoid prejudice to
proper inquiry by anything falling from either the High Court
or this Committee in the course of what they consider to be
premature attempt to make

a

a

a
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not having given the best evidence, that they refuse to give him
any relief as to the sum of Rs.4388, though the receipt of it is
admitted by the Defendant, who does not shew how it was

final decision.

Whatever weight
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may be attributed to the reasons given by the High Court for
the disallowance of any item of the charge, they are inapplicable

C.

1886

The Defendant is the Plaintiff's agent, hdrronath
and has drawn from his treasury substantial sums of money to be
Bah^ooe
to a decree for account.

applied in the Plaintiff" s business on the Defendant's responsi•
p
r\
/<
i
i
bihty. Un proof oi those facts there is a clear case for an account,

»•

i-i-i

-l-t

in which the Defendant must discharge himself in

Krishna
Coomar
BpKSHI-

some way

from the money he has drawn.
In taking that account any rele
vant papers in the Plaintiff's treasury may be called for, evidence
may be got as to particular items, it may be ascertained whether^
as to any item, the Plaintiff has already got the benefit of it in
his account with Tarini, the appearance of the word " adai " may
be accounted for, and its effect determined. Their Lordships are
not expressing an opinion that in a suit for account it may not
appear at the hearing that the issue is so simple and so clearly
raised, and met by evidence, as to be ready for decision at that
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time.

But the general rule is the other

way.

And this suit

is

an example of the general rule.

Their Lordships
have

are of opinion

that the High Court should
Judge to take a,

remanded the suit to the Subordinate

general account of all dealings and transactions between the
Plaintiff and the Defendant in the character of the Plaintiff's
dewan, only not disturbing any settled account,

And inasmuch

if

such there be.

as»the Defendant has taken the course of denying

his receipts, his fiduciary position, and his accountability in toto,
a defence which the High Court say is shewn to be false by a
mass of evidence adduced by the Plaintiff, he should have been
ordered to pay ths whole costs of the suit up to and including
the appeal to the High Court. If he had been truthful and
honest he would have submitted at once to a decree for account,

Their Lordships
and thus have saved great delay and expense.
will now humbly advise Her Majesty to make such & decree, and
the Defendant will be ordered to pay the costs of this appeal.
•

Solicitors for Appellant

:

Barrow & Bogers.

«
<,

j

\
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Defendants;

LEDGABD and Another

1886

My 7,

[L.R.

AND

8, 21.

Plaintiff.

BULL
ON

Act

APPEAL FROM THE HIGH

COURT OP THE NORTH-WEST
PROVINCES OP BENGAL.

185i,

.3TF.

s. 34 — Sufficiency

Procedure Code, ss. 25, 562,

— Civil
of Particulars of Infringement
—
to
remand
Court
Appellate
of

564— Power

Order of Transfer.

The soleobject of Indian Act XV. of 1859,s. 34, corresponding withsect. 41
of the English Patent Law Amendment Act, 1852, is to give the De
fendant fair notice of the case which he has to meet ; and it is quite imma
terial whether the requisite information be given in the plaint itself or in a
separate paper.
Particulars of breaches must be distinguished from particulars of objection
In the latter case the particular instances may not be
w'*"nm *ne knowledge °f the patentee and must be specified ; in the former
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for want of novelty.

IV J\
yUlL
"—

J

L*>

Cul

/7

~"

n i

iVr.
•

8

the Defendant must know whether and in what respect he has been guilty

J^l
%

of infringement.
Where three patents of the Plaintiff all related to one article, a kiln
for burning bricks, and the second and third in date were for improvements
upon the invention specified in the first, and the Plaintiff alleged a particular

Cl

•

kiln constructed and used by the Defendant, and in his plaint not only
referred to his patents, but indicated in the case of each of them the in

-

fringements which he cqjnplained of :—
*
Held, overruling the High Court, that this was a sufficient compliance

>

->»**~W'-7

- c/—

2>by

with the Act.
Talbot v. La Roche (1) and Needham v. Oxley (2) approved.
s
Where the Court of Appeal sets aside the whole of the previous pro
ceedings in a suit, it cannot direct a new and amended plaint to be filed,
but must give the Plaintiff the alternative of having nis suit dismissed or
of withdrawing it, with leave to bring a new action.
Held, that under sect. 25 of the Civil Procedure Code the superior Court
cannot make an order of transfer of a case unless the Court from which
the transfer is sought to be made has jurisdiction to try it.
Peary Latl Mozoorndar v. Komal Kishore Dassia (3) approved.

A

/JZ.

/Itftf-Wj

*

suit having been

Present:

instituted

— Lord Watson, Lord

in the Court of the Subordinate Judge,

Hobhousb,

Sir Barnes Peacock,

and

Richard Couch.
(1)

15 C. B. 310.

(3) Ind. L. R.

(2)
6 Calc. 30.

1

H. & M. 248.
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to try it, the same
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was transferred

J. C.

by consent of

tt

the Court of {.he .District Judge for convenience of trial : held,
that such transference was incompetent, and that such consent did not
parties

operate as a waiver of the plea to the jurisdiction which was taken in the
Defendant's written statement and subsequently

jgg(,
^-~*

Ledgard

insisted upon.

Bull

CONSOLIDATED APPEAL and cross appeal from an order of
the High Cour^Feb. 23, 1883) which in effect reversed a decree of ? n
^ SiiM
the Judge of Cawnpore (May 22, 1822) in favour of the Respondent for the full amount claimed, and directed th#t the Respon
dent's plaint be amended, presented in the proper Court, and then,
reheard on the merits, costs being directed to be costs in the cause.'
On the 2nd of February, 1882, the Respondent brought his
suit in the Court of the Subordinate Judge of Cawnpore, which
was afterwards transferred to the Court of the District Judge. In
his plaint, he alleged, very briefly, the substance of three speciffca'tions of invention, filed in 1872 and 1878 under Act XV. of

He alleged that the first invention consisted of a continu
kiln for burning bricks, and of a particular method of
loading and working such kiln. The description of the kiln was
limited to a statement, that in it the continuous action or draught
1859.
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ous flame

is caused and maintained by the use of moveable

iron chimneys

placed at intervals in the parts of the kiln where the burning of
the bricks is to be effected.
The description of the method was,
that it consisted »f placing the green or, unburnt bricks in the

kiln, in concentric continuous walls or lines, with parallel

open

spaces or draught passages between such walls or lines of bricks.

He alleged that the second invention consisted of
ment in the said kiln, effected by providing vertical

an improve
holes

in the

said concentric lines or walls, whereby fuel could be supplied from
the top of the kiln by being lowered into the furnace, instead of
"
through furnace mouths in the sides of the kiln, and of othej
improvements

third

"

not described in the plaint.

invention consisted

of a

He alleged that

kiln formed by

the

a trench dug into

the earth, instead of the usual superstructure.
Then followed the paragraph material to the cross appeal.
" The Defendant, H. C. B. Petman, has used, and is now using
5.

in

Cawnpore, a

kiln, with

two sets of operations,

similar to that

patented in manner above described by the Plaintiff, and in such

.
«

.
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kiln the various inventions patented by the Plaintiff,

1886
>

have been made and used, without any license from the

Lkdoabd

Bijll.

who therefore

claims Rs.10,000

as

as aforesaid,

Plaintiff,

royalty and damages."

Plaintiff did not deliver with his plaint, or at any time
" particulars of breaches."
during the suit, separate
-"-ne

Accordingly, on the 2nd of March, 1882, upon the case coming
up to fix the issues, the Defendant raised that objection, but the

Judge held that the plaint contained sufficient particulars for the
»

guidance of the Defendant in framing a reply, and directed him
• to reply accordingly.

An application was made on the 7th of March,
High Court, under sect. 622 of Act X. of 1877, to

1882, to the
send for the

record and set aside the last-mentioned order (which, it may be
mentioned, was not appealable under sect. 588). Three days later,
another application

was made, that

if

sect. 622 should not be
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deemed to apply, the High Court would interfere under sect. 15 of
the Charter Act of 1861. On the 20th of March, 1882, the High

Court held that sect. 622 did not apply, and rejected the applica
tion.
On the 6th of April, 1882, the Defendant, in pursuance of the
said order of the 2nd of March, filed his written statement, in
which he contended that there was no valid suit before the Court,
under Act

in the

XV. of

1859, to which he could be called upon to plead

of " paiticulars of

He denied any in
breaches."
inasmuch
as
he
had
burnt
bricks
on his own process.
fringement,
The damages claimed were alleged by him to be arbitrary, exces
sive, and contrary to law.
Issues were settled, one being, has the Defendant in any way
absence

the patent as described in the plaint.
On the case
coming up for hearing the Defendant objected to the whole of the
" a dis
evidence with regard to infringement, on the ground that
infringed

tinct and specific

statement

of the various points in which in

fringement has taken place should have been given in the par
ticulars — instead of being vaguety alluded to as in paragraph 5."
The objection was overruled, and the depositions of the Plaintiff
and of Walter Butler a civil engineer were taken.

At the adjourned hearing the Defendant

presented

which, while stating that his counsel had protested

a petition,

vainly at the

I

VOL.
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time that by admitting the evidence of the Plaintiff the Court
had allowed him, the Plaintiff, to supplement the absence of particulars of breaches not filed with the plaint as required by law
by evidence orally given by the Plaintiff of such particulars, to
the prejudice of the Defendant's just rights of defence as put for
ward in his written statement, prayed that he might have reason
able notice to file a defence supplemental to his written statement,

giving particulars on which he claimed the right to resist the
action of the Plaintiff. In the alternative, he prtiyed that the
Court would, without prejudice to those rights, admit evidence*
to prove that he had manufactured bricks, to all intents and pur

in the specifications and
plans of manufacturing, for which the Government of India had
granted him an exclusive right in the year 1873 and 1876 ; and
poses, on his own processes as detailed

that his mode of setting bricks, and his dampers, and his mode of
firing from the top, and his trench system, were no infringements
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of the Plaintiff's

patents.

The Court refused either prayer of the petition, proceeded with
the evidence and decreed in favour of the Plaintiff for the full
amount claimed.
The High Court, on the appeal of the Defendant, held, on the
23rd of February, 1883, that sect. 34 of Act. XV. of 1859 had not
been complied with : — " what is stated on the subject is nothing
more than the general allegation contained in the 5th paragraph
"
" Sect. 34 further provides ' that at
of the plaint
(cited above).
the trial of any such action or issue no evidence shall be allowed
to be given in support of any alleged infringement or of any
objection impeaching the validity of such exclusive privilege
which shall not be contained in the particulars delivered as afore
said,' so that the Plaintiff came into Court without any case
which could possibly be tried. The attempt made at the hearing*
to shew that the statement in the 5th paragraph of the plaint

required by the Act was only
supported by going into matters which were outside the plaint
altogether. How, in the face of such very plain and distinct

amounted to notice of particulars

as

directions as those contained in sect. 34 of the Act, the plaint
should have been framed in its present form it is difficult to
understand.

The second reason of appeal must therefore prevail

;

J.

C.

1886

ledgAed
V.

Bull.

.

INDIAN APPEALS.

[L. R.

but we will allow the Plaintiff another opportunity of a hearing
on the merits, and for that purpose we direct that the plaint be
amended and presented in the proper Court, viz., the principal
Court of original jurisdiction in civil cases at Cawnpore, and that
with the plaint the particulars required by sect. 34 be duly de
livered."
The direction with regard to the presentation of the plaint in
the proper Court arose in this way.
Under sect. 22 of Act XV.
of 1859 the suit was cognizable only by the District Court.
The
of
the
however,
was
filed
in
the
Court
Subordinate
Judge,
plaint,
and thirteen days afterwards,

on the 15th of February, 1882, the

District Judge, on the Respondent's application,

to

consented

by the Defendant Petman, transferred the case to his own Court,
under sect. 25 of Act X. of 1877.

first instance, and to the jurisdiction of the District Judge to
He renewed his objection, in his written state
proceed with it.

it was made the subject of an issue, and a ground of
Both
Courts decided against
and held that although
appeal.
the suit had been originally instituted in Court which had no
it,

a

it,

ment, and

its subsequent transfer, as above-mentioned,
jurisdiction to try
into the District Ccftirt, prevented any furtrfer question on that
subject being raised. The High Court, however, directed that the
plaint should be amended, and presented in the proper CIpurt.
Aston, Q.C., and Cowell, for the Appellants, «con tended that the

High Court

was

right in holding that without particulars of

the Plaintiff could not go to trial.
This was
case
"of three patents for particular process. The patents were incon
a

breaches

a

If there was any infringement
was
by the process of taking one provision from this patent and
was essential to the Defendant to know
another from that, and
it

sistent with* one another.

it

ment.

The

evidence

as

to the infringement

by

a

what was the precise combination imputed to him as an infringe
moveable
:

chimney was not covered by the particulars.
[Loed Watson —
The specific kiln on the Defendant's premises
alleged to be an
is
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The Defendant thereafter objected, in an intermediate pro
ceeding in the District Court, and in the High Court, to the juris
diction of the Subordinate Judge to entertain the suit in the

!
I

»

INDIAN APPEALS

VOL. XIII.}
infringement
v.

La

of the patents.

Boche

Hull

v.

See Needham v. Oasley

Bollard (3).]

(2)
without particulars is inadmissible:
;

Evidence

(l);0Talbot

of objection

Sheen v. Johnson (4), and so

also of breaches.
Assuming the High Court to be right in that ruling, it ought
to have dismissed the suit with or without leave to bring a fresh

It

had no power to remand :
But whether
see sect. 564, the case not being within sect. 562.
the High Court was right or wrong in that ruling, the suit ought
suit under sect. 373 of the Code.

having been brought in a Court which
The District Court had no power to transfer

to have been dismissed
had no jurisdiction.

as

The transfer even if intra vires
except for convenience of trial.
did not give the Plaintiff the benefit of any other jurisdiction
than that which he had himself invoked. His consent to the
transfer was not of a character to preclude his objection to the
jurisdiction which had been consistently maintained from the
Reference was made to sect. 22 of Act

XV. of 1859, sects. 15
Lall Mozoomdar

and 25 of the Civil Procedure Code, and to Peary
v. Komal Kishore Dassia (5).

B. S. Wright, and Phillips, for the Respondent, contended that
the District Court was right in holding that the plaint contained
sufficient particulars* of breaches. The time, place, and manner of
the infringement were clearly set forth in the plaint.
The parts
of the patents alleged to have been infringed were described.
The specifications and other documents were annexed shewing
clearly what was complained of. The kiln itself which consti
tuted the infringement

was on the Defendant's premises, he knew

the patents and he knew the kiln, and the allegation was that one
of the other, and he himself best knew how.

was an infringement

With regard to the question of jurisdiction the suit wis brought
upon the file of the District Court with consent of both parties.
Placing it there was equivalent to the institution of a new suit,

M. 248.

H.
N.
(3)
(4) Ind. L. E.

'

(5) Ind. L. E.

Calc. 30 .

&

H.

1

1

15 C. B. 310.

6

(1)
(2)

as

if it

had been

134.
2

and it has been heard and determined precisely
Sr.
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first.

All.

380.

f

INDIAN APPEALS.
instituted in the first instance in that Court.

C.

was cured by consent, and even

1886

if that

The original defect

were not so, the objection

is purely technical, without the least substance in

Ledgabd

not prevail in the final Court of Appeal.

BdLl.
made

to

Ghirdharee Singh v. Koolahull

The irregularity,

if

J.

[L. E.

it,

140

and as such

Reference was

Singh and Others (1).
the trial on the

any, could not have affected

merits.
Aston, Q.CL, replied.

The judgment of their Lordships was delivered by

1886

J«Zy21.

._

LoBD Watson

These appeals are taken in an action of damages for the alleged
infringement of certain exclusive rights secured to Mr. Bull, the
;

Plaintiff, by three Indian patents

and the whole controversy

the parties depends upon two pleas maintained by the
Defendant, the late Mr. Petman, who
now represented by his
testamentary executors.
In his written statement,

Judge had

no

jurisdiction

to entertain the suit,

in

respect

it

filed in answer to the plaint, before
the District Judge of Cawnjpore, the Defendant pleaded that the
had

not been regularly brought into Court, and to that plea he has
adhered throughout ^-11 the subsequent stages of the litigation.
The Defendant

also

pleaded that the Plaintiff

had failed to

plained of had been delivered with the plaint

;

comply with the provisions of sect. 34 of the Indian Patent
Act XV. of 1859, inasmuch as no particulars of the breaShes com
and that, in the

absence of such particulars, he could not be called upon to state a
defence to the action upon its merits.

The District Judge, by an order dated the 2nd of March, 1882
(the day appointed for adjustment of issues), overruled both
The first
pleas, and adjusted issues for the trial of the cause.
and second

-

issues raised these

two

pleas; but the Defendant,

not being satisfied with the decision of the District Judge, on
the 7th of March, 1882, presented an application to the High
Court under sect. 622 of the Civil Procedure Code,
(1)

2

Generated for alum (Columbia University) on 2015-05-29 06:12 GMT / http://hdl.handle.net/2027/uc1.b4345289
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

is

between

Moore's Ind. Ap. 349.

with the
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J.

view of obtaining an alteration of the order of the 2nd of March,
That petition was rejected,
in-so far as it related to these pleas.

C.

1886

by the High Court on the 20th of March, 1882 ;
and the District Judge then proceeded with the trial of the
as irregular,

Ledoard

adjusted by him. On the same day on which the Plaintiff's evidence was concluded, the Defendant presented a peti

issues

tion in which

he reiterated

his pleas,

and for the first time

certain particulars of objections to the validity of the
Plaintiffs patents, which he desired to prove.
The learned
stated

Judge held that the notice of particulars came too late, and
negatived the Defendant's right to lead evidence in support of
them ; and thereafter he found, upon the Plaintiffs evidence, that
the alleged

and assessed
infringement had been established,
That
sum
was
on
the
fixed,
footing that
damages
it was a fair consideration for the Defendant to pay for a license
at Rs.10,000.

to use the Plaintiffs inventions
assessment

was

admitted that the principle of
and that the damages due
any)

counsel

erroneous,

(if

the Plaintiffs

but in the argument upon these

must be limited to the loss occasioned to the patentee by reason
of the Defendant's infringement.
Upon an appeal by the Defendant, the High Court for the

North- Western Provinces, consisting of Sir

Bobert Stuart,

C.J.,

and Tyrrell, J., agreed with the Court below that the Defendant's
plea of no jurisdiction was not well founded. They held, however,
contrary to the finding of the District Judge, that there had been
an entirfe failure on the part of the Plaintiff to observe the re
" that
quirements of sect. 34 of the Patent Act, and consequently
the Plaintiff

came into

Court

without any case which could

possibly be tried." Being of opinion, in these circumstances, that
the Plaintiff ought to be allowed another hearing on the merits,
the learned Judges directed " that the plaint be amended and

in the proper Court, viz., the principal Court of original
jurisdiction in civil cases at Caympore, and that with the plaint
presented

required by sect. 34 be duly delivered."
" be reckoned as costs in the cause."
costs were ordered to

the particulars

Their Lordships

are of opinion that

The
«,

It

sets aside, or at least

.

operative decree of the High Court.

is

impossible, in any
view which can be taken of the Defendant's pleas, to sustain the

it
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appeals,

;
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J. C.

[L. R.

ignores, the whole previous proceedings, including 'the plaint in
which the suit originated ; and it directs a new and amended

1886

plaint to be presented to the Court, which is simply equivalent
to directing a new suit to be instituted.
Assuming that the
Defendant's pleas were rightly disposed of by the High Court,

Lbdoabd

Bull

what the Court ought to have done was to give the Plaintiff the
alternative of having his suit dismissed, or of withdrawing it,

m

^

with leave to, bring a new action.
Their Lordships are of opinion that the Defendant's

plea,
founded on sect. 34 of the Patent Act, was rightly disposed of by
the District Judge. It appears to them that the learned Judges
of the High Court have misconstrued the enactments of that
section which refer to the particulars of breaches to be delivered
The sole object of
by a Plaintiff complaining of infringement.
the
Defendant
fair
notice of the case
is
to
these enactments
give
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which he has to meet

;

and

it is quite immaterial whether the

requisite information be given in the plaint itself, or in a separate
In so far as it relates to particulars of breaches, sect. 34
paper.
of the Indian Act is expressed in substantially the same terms with
sect. 41 of the

In

Talbot v.

La

1852 (15 & 16 Vict. c. 83).
Boche (1), which was an action for violation of a

English Patent Act of

"
patent for improvements in obtaining pictures or representations
of objects," the Plaintiff merely alleged that, during a certain
period of time and at a certain place, the Defendant had infringed,

*

" by making, using, and selling pictures and portraits according to
"
and that was held, by the Court of
the Plaintiff's invention ;
Common Pleas, to be sufficient compliance with sect. 41! Chief
Justice Jervis, distinguishing between particulars of breaches, and
particulars of objection, to be delivered by the Defendant, said in
"
Jh&t case (2) : — Under a plea of want of novelty, the Court
require the particulars to condescend upon the particular instances.
But that is very different from this case, the matter there is not

in the knowledge of the patent»e. But the Defend ant must know
whether and in what respects he has been guilty of infringement."
In Needham v. Oxley (3) the Plaintiff simply pointed to certain
machines
(1)

used by the Defendant, and stated
15 C.

B. 310.
(3)

1

H. & M.

in general terms
(2) Page

248.

321.

-
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J.

that they infringed his patent. Lord Hatherley held thsft sufficient particulars had been delivered, and he accordingly refused

1886

the Defendant's motion for an order on the Plaintiff to specify
in what respects his machines infringed the patent. There are
other authorities to the same effect, but

it is

unnecessary

C.

ledgabd
V.

Bull.

to refer

to them.

In the present case all three of the Plaintiffs patents relate
to one article, a kiln for burning bricks, and the, second and
third in date are for improvements upon the invention specified
in the first. The Plaintiff points to a particular kiln constructed
and used by the Defendant, and in his plaint he not only refers
to his patents, but indicates in the case of each of them the
distinctive

features

#

.

of his invention which he alleges to have
in the construction and use

been appropriated by the Defendant

It

of the kiln.
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is therefore impossible to accept the views of
the High Court upon this branch of the case without disre
garding the authoritative construction which has been put upon
the corresponding section of the English Act, a construction
which appears to their Lordships to be just and reasonable.
There only remains for consideration the objection stated by
the Defendant to the jurisdiction of the Court. The circum
stances in which the plea was taken are these.

The plaint was

originally filed in the Court of the Subordinate Judge at
pore

on the 2nd of February,

Act XV. of

1882,

whereas

Caum-

sect. 22 of the

1859 provides that no action for infringement

" shall

in any Court other than the principal Court of
original jurisdiction in civil cases within the local limits of
whose jurisdiction the cause of action shall accrue, or the Defen
be maintained

dant shall reside as a fixed inhabitant."

The principal Court of
original jurisdiction was the Court of the District Judge. On.
the 15th of February, 1882, the Defendant personally signed,
along with the Plaintiff and his pleader, a petition praying
the District Judge to withdraw 4he case from the Court of the

m_

Subordinate Judge, and to try the suit in his own Court. On
the same day an order was made in the District Court in these ~
terms: —"That the case be transferred

from the Subordinate

Judge's Court to the file of the Court, and the date will
It is admitted that { the District Judge
hereafter."

be fixed
had

no

•

.

✓

INDIAN APPEALS.

144.

J.

c.

1886

Ledoabd

[L. E.

authority to issue that order unless such authority was given
him by Act X. of 1877, sect. 25. The suit was entered in the
fi^6 of *ne District Court, and has since proceeded
as a transferred suit, originally instituted in the Court of the Subordinate

Judge.

In the argument

addressed to their Lordships it has not been
and
it
does
not appear to admit of doubt, that a suit
disputed,
for infringement could not be completely instituted in the Court

m

of the Subordinate Judge.

Sect. 22 of the Patent Act expressly
suit
shall be maintained before that
no
such
that
provides
Court; and the first and an essential step in the maintenance

In the opinion of their Lord
transference
of
the
suit
to the District Court was
the
ships,
It was decided by the High Court of
equally incompetent.
Calcutta on the 10th of June, 1880 (1), that the Superior Court
of a suit is its due institution.

cannot make an order of transfer of a case under sect. 25 of the
Code, unless

the Court from which the transfer

ing the Defendant, there was no competent suit depending at
the Plaintiff's instance on the 6th of April, 1882, when the
Defendant raised the plea of no jurisdiction in his written state
ment of defence.

But then it is said that the Defendant must be held, by reason
of his conduct in the suit, to have waived all objecticfh to the
irregularities of its institution before h\s statement of defence
It is not said that the Defendant has done anything
was lodged.
to waive that objection, since it was stated in his written answer
Jo the plaint. On the contrary, he has taken every possible
that the Defendant
opportunity to insist in it. The result
is,

*

must now have the same judgment upon his plea of no juris
diction which ought to have been given by the District Judge

w

when the plea was first disposed of by him on the 2nd of March,
^ 1882.

that the suit was instituted before
»

was

no

jurisdiction in

respect

Court incompetent to enter-

(1) Peary Lall Mozoomdar v. Komal Kishore Dassia, Ind. L. R.

6

The Defendant pleads that there

a
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Civil Procedure

is sought to be made has jurisdiction to try it. Having regard
to the terms of sect. 25, their Lordships entirely approve of that
decision. Apart, therefore, from any question of estoppel affect

Calc. 30.

INDIAN APPEALS.
was also incompetently
was perfectly competent to entertain

Bhips do not doubt that, in such

case,

a

were competently brought, and their
a

and try the suit,

if

The District Judge

made.

145

and that the order of transference

it

tain

it,

TOL. XIII.].

Lord-

Defendant may be

barred, by his own conduct, from objecting to irregularities in
the institution of the suit. When the Judge has no inherent

jurisdiction

a

it

a

over the subject-matter of
suit, the parties cannot,
into
by their mutual consent, convert
proper judicial process,
although they may constitute the Judge their afbiter, and be

bound by his decision on the merits when these are submitted to'
But there are numerous authorities which establish that

him.

a

is

in cause which the Judge
competent to try, the parties
without objection join issue, and go to trial upon the merits, the
Defendant cannot subsequently dispute his jurisdiction upon the
grounds that there were irregularities in the initial procedure,
when,

which,

if

authorities, because the Defendant's plea was stated before issue
was joined on the merits, and, in reliance on that plea, he objected

of the patent.

It

is,

to the case being tried, and withheld his objections to the

therefore, necessary

validity

to consider the facts

from which their Lordships are asked to infer that the Defen
dant did, in point of fact, waive all objection to the competency
of the suit, and Engage that the cause sAould be tried on its
merits by the District Judge.
Great stress was laid by the Plaintiff's counsel upon the terms
of

a

by the Defendant's native pleader, which
the District Judge on the 24th of February,

petition prepared

was filed

before

It

is

is
a

singular fact that this petition, now said to be so
one of the documents which neither of the
very important,
parties considered of sufficient importance to be forwarded along
1882.

it

But taking "the account
with the other papers in these appeals.
must have been prepared by
by the District Judge,
given of
it

the Defendant's pleader, before trie transference of the suit on the
15th of April, with the view of informing the Subordinate Judge
that the Defendant was about to leave for England, in conse-*
of ill-health, and moving that Judge to have the cause
heard and determined with the least possible delay. The petition
quence
Vof,.

XIII.

0
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objected to at the time, would have led to the dismissal
of the suit. The present case does not come strictly within these

J.

C.

1886

Ledgabd

Bull.

INDIAN APPEALS.

[L. E.

jurisdiction in the Subordinate Judge, so
that one of the points which the pleader, at the time when it was
originally prepared, desired the Subordinate Judge to hear and
states the plea of no

determine at once was the plea against, his own jurisdiction.

Accordingly the Plaintiff's argument

as to waiver really

rests

upon the single fact that the Defendant personally concurred
with the Plaintiff and his pleader in petitioning the District

Judge to transfer the suit, in terms of

sect. 25 of the Procedure

Code. The gfounds of that petition had nothing to do with want
•of jurisdiction in the Lower Court, but were ordinary grounds of

which would justify the removal of a suit to the
Higher Court from the Lower, assuming it to have been properly
instituted there.
Their Lordships are unable to hold that such
convenience,

to a transfer operates as a waiver of the Defendant's
It is professedly and in
preliminary pleas or of any of his pleas.

a consent

substance
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disposed

nothing more than a consent that these pleas shall be
of by another than the Subordinate Judge.
They are

consequently of opinion that the District Judge, instead
repelling, ought to have sustained the Defendant's plea.

of

Their Lordships regret that, in accordance with the opinion
which they have formed, the suit must be dismissed, on the
ground that

it

was not competently brought

pense with the requirements of the Patent

;

but they cannot dis

Act and Procedure Code,

and the result is due ts the Plaintiff himself, wno has shewn no less
obstinacy than the Defendant in perilling the issue of the case
upon his own views of the law. Nothing would have been easier
than for the Plaintiff to obviate the objections to the regularity
of the procedure urged by the Defemiant iv. his written state
ment.
On the other hand, the Defendant might, with perfect
propriety and without difficulty, have stated his particulars of
'objections

to the Plaintiffs

patent, notwithstanding the pre
which
he
was
If the suit had been
judicial pleas
maintaining.
competently brought, their Lordships would certainly not have
thought it right to indulge the*Defendant with a new trial of the
cause, and would have given judgment for the Plaintiff, with
damages assessed upon a proper principle.

As the

case stands,

they must humbly advise Her Majesty that the judgment of the
High Court, except in so far as it recalls the decision of the

VOL.

INDIAN APPEALS.

XIII.]

♦

J.

District Judge, must be reversed, and the suit dismissed, with
in both Courts below. The executors of the Defendant,
Mr. Petman, will have their costs in. the original and cross

costs

147

C.

1886

ledoaed
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Solicitors for Appellants : Barrow & Bogers.
Solicitors for Respondent : Sanderson & Holland.
-

THE COLLECTOE OF GODAVEEY

.

and

APPEAL FROM THE HIGH

Limitation — Act XV. of1877,
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Presumption

sched. ii.
— Co-proprietor

J.C.*
1886

.

ADDANKI EAMANNA PANTULU
ON

Defendant;

.

.

.

Plaintiff.

.

.

/«~ 23 :
July 10.

COURT AT MADRAS.
art. 144 — Adverse Possession
with

—

Joint Family.

*
Where the hushand of a female member of a Hindu joint family had been,

. .

.

on the purchase of an estate, admitted

by the male members as a coproprietor in respect of a one-fourth share thereof : —
Held, that possession of the whole estate by the joint family or its
manager was adverse to such co-proprietor in respect of his fourth share
unless shewn to have been authorized by him, and consequently that the
Plaintiff, who claimed title from him, was barred by Limitation Act XV.
,
of 1877, sched. ii. aj 1. 144.

APPEAL

of the High Court (Feb. 26, 1884)
reversing a decree of the District Court of Godavery (Dec. 22,
1882), and deciding the Eespondent's suit in his favour.
The facts are stated in the judgment of their Lordships.
a decree

from

On the 19th of July, 1880, this Respondent sued in the District
Court of Godavery, for division and possession of one-fourth share .
of the mutta of Kesanakurru, with profits for the past t^bree years.
This plaint set out a title from Krishnayya to Anandarayadu, and

.

from him to Seshayya who conveyed to the Plaintiff, as stated in
the said judgment.
On the 25th of November, 1880, the Collector,
Court of

as agent

for the

•

his written
inter
Wards^ presented
statera^a^ whereby,
Lord Hobiiouse, Sib Babhes Peacock, and Sib

'* Present :— Lord Watson,

Richard Couch.

•

<

>

148

INDIAN APPEALS.

•

J.

[L.K.

alia, he denied that Anandarayadu had ever had any possession
or enjoyment, and asserted the invalidity of the transfer to him,

O.

1886

Coli^ctob

op

and by him to Seshayya.

GODAVeKY

and Phillips, for the Appellant, contended that possession had been adverse to the Plaintiff and those from whom he
Mayne,

Addanh
Kamanna

Pahtclu.

derived title for the whole statutory period.

_

1877, sched.
*

ii. art.

Act XV.

of

144.

Reference was made to Sreemanchunder
Nawab Azunt

Chuckerbutly

See

(1) ;
Faez Buksh
Another (2)
Ahmun Chowdhry (3).

Ali Khan

Chowdhry

Day v. Gopalchunder

Hardwari Mull

v.

and

v. Fahharoodden Mahomet

Doyne, and Johnstone, for the Respondent, contended upon the

evidence that the possession was not adverse.
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Counsel for the Appellant were not called upon to reply.
The judgment of their Lordships was delivered by

1886

Jtdyio.

gIb Barnes Peacock : —
This is

an appeal from a decision of the

High Court of Judica

ture at Madras, by which a decree of the District Court of Godavery in favour of the present Appellant, the Defendant in the
suit, was reversed.

*

The suit was commenced

on the 24th of May,

The

1880.

Plaintiff,

now Respondent, prayed that his right might be estab
lished to a fourth share in the mutta of Kesanakurru, in the

and that a fourth share might be divided
and delivered over to him, with Rs.3000 on account of past profits
for three years, at Rs.1000 a year for his one-fourth share.
district of Godavery,

•

The suit was brought against the Defendant, the Collector of
the district of Godavery,

as agent to the Court of Wards and
Bamalalcsmamma,
a minor, who was the widow of
of
guardian
Sarvaraya deceased. The Plaintiff claimed as a purchaser of the

undivided fourth share.

He ajleged that

jointproprietor of the mutta had
(h, .7
&i
(%.

as the
(1)

u

11 Moore's

Ind. Ap. Ca. 28.
(3)

1

.

14

one Anandaraya,

no- rjify utvriUt fa

(2) 13 Moore's Ind. Ap. Ca.
Moore's Ind. Ap. Ca. 234.

cz/fdMtst

who

been entitled to a fourth
395.

VOL.

INDIAN APPEALS.

XIIL]

-140

J. C.
share thereof and had been in enjoyment of the same, tm the
26th of May, 1868, by a registered sale deed sold his right, title,
1886
and interest therein for Ks.10,000 to Seshayya, who on the 8th of Collbotob OP
Godavbby
March, 1880, sold the same to him, the Plaintiff, for Rs.5000. It
that the estate of which the Plaintiff claimed an undi-

Addanki

vided fourth share was originally purchased some time about the

pantulu.

year 1848, before the birth of Sarvaraya, the deceased husband
of Jjakshmamma, by his father Krishnayya, in his owu name ; that

■»

appears

at that time Krishnayya and his two brothers, Pattabhiramaya and

m

.

Adinarayya, constituted a joint Hindu family governed by the
Mitakshara law of inheritance.
There was no direct evidence to
shew

what funds were employed in the purchase

of the estate.

The presumption, therefore, in the absence of evidence to the
contrary, would be, that it was purchased with joint family funds,
and that the estate so purchased became the joint estate of
the family. However, on the 31st of March in the year 1853,
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after the birth of Sarvaraya, Krishnayya

his father presented to

the District Collector of Oodavery an arzi accompanied by a will,
dated the 29th of March, 1853, which he stated that he had
executed to his younger brothers, &c.

The following

" Will

is a copy of the

will : —

on the 29th March, 1853, by me Balusu Buch-

executed

proprietor of Kusba Kapileswarapuram, &c, in
favour of my son Buchohi Sarvarayadu and the joint proprietors
with me of Kapileswarapuram, i.e., my two undivided brothers,
chi Krishnayya,

Pattabiramayyagaru and Adinarayanaryudugaru.
" The illness
, have -been suffering from for the last two

I

months having at present grown serious,

I

think that

I

cannot

survive it any longer, and as, after my death, my son Buchehi
Sarvarayadu and both of you are the joint proprietors of our joint»
proprietary

estate of Kusba Kapileswarapuram

possessing

.

equal

rights, you three should jointly enjoy the said estate, and you
Pattabiramayya who are capabld of managing business, should
manage the whole business from this day, until my son, who is now
a minor, should enter into a partition of the estate with you on
attaining

Further,

his proper age.
muttu estate

as

all of

which

us possess equal

rights

to Kesanakurru

means

of our family funds and the funds of Kolupati Anandara-

was

purchased

by

•

•

*

»

1

J

INDIAN APPEALS.

1#0-

J.

[L. E.

yadu, the husband of our sister, and which now stands registered

C.

in my

1886

Collector

op

Godavery

alone, you four persons,

name

i.e., my two

my son Buchchi Sarvarayadu, and Kolupati Anandara-

brothers,

yaftUi wh0 is the husband of our sister, should

Addanki

undivided

jointly

enjoy the

produce of Kesankurru mutta."

Ramanna

Pantum.

.

.

.

This is the estate in dispute.
" You Pattabhiramayya should hold yourself

—

also the manage

ment of the business of the said estate of Kesandkurru mutta

from

this day, and

wife,

as

your younger brother Adinaryanarayadu, my

and our brother-in-law Kolupati Anandarayadu

have all

agreed

to your taking the responsibility of managing the said Kesanakurru mutta, you should protect the whole family holding the
management

of the Kesanakuru mutta yourself.

If

you should

think of dividing the said two muttas among yourselves,

Kapiles-
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warapuram should be divided into three shares among my son
Buchchi Sarvarayadu and you both who have been joint pro
prietors with me, and Kesandkurru mutta into four sbares among
you three and Kolupati Anandarayudu, and each should get regis
tered in his name his share and enjoy each his share.

Until

then

you, Pattabhiramayya, should conduct the whole management of
the two estates yourself, and until my son Buchchi Sarvarayadu
attains his proper age, you should protect him, his sister, and his
wife, and celebrate tne marriages, &c, of him and bis sisters.
Should it happen that you have to divide among yourselves each
his share, before Buchchi Sarvarayadu attains his proper «age, you
yourself should, until he attains his proper age, retain his share
of the estate under you and manage it yourself, and hand over to
him his estate on his obtaining his proper age. Will executed of

•

my full accord.

v

—

It

«-

is unnecessary

" (Signed)

Bucchi Krishnayya."

in the view which their Lordships take of the
of the arzi and will of Krish

case to determine what was the effect

»

-

nayya, or to consider the effect of the documentary and other
*

evidence adduced in support of Anandaraya's title ; for assuming
that he had a title to an undivided fourth share in the estate, his

right and the rights of

those who claim under him appear to their

Lordships to have been barred by limitation.

1

»

VOL.

It

.l&l

INDIAN APPEALS.

XIII.]

J.

was proved by Seshayya that he married a grand-daughter of

Anandaraya, that he made advances of money to him from time

C.

isse

to time to the extent of Rs.6000, and that Anandaraya being un- com^Tou 0f
Godavehy
able to discharge his debt, sold his share in discharge of the debt
and for an additional sum of Rs.4000 which were paid to him by

Apdanki

Seshayya ; and that on the 8th of March, 1880, Seshayya resold
the share, together with past profits thereof to the Plaintiff for

Pantoix.

Bs.5000.

It was proved

tiff never had

by Seshayya and admitted tjiat the Plainpossession of any part of the estate, and never

received any portion of the profits thereof.

In order to

m

shew what

little confidence Seshayya had in his title, it may be observed that
in the bill of sale from him to the Plaintiff he stipulated that the

Plaintiff should not recover from him any costs which he might
incur on account of suits that he might bring for the recovery of
proprietorship, and of the past profits, or the amount paid for the
purchase

in

case his suit for recovery of the property should be
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dismissed.

The absence of possession is carried as far back as the 26th of
May, 1868, the date of the sale to Seshayya, a period of twelve
years, minus two days, prior to the 24th of May, 1880, the date
of the commencement of the suit.

One of the issues raised in the suit was whether the Plaintiff,
of the pro
perty in the suit, and whether the suit was barred by limitation.
The only question to be considered is whether during the two days
or those under whf»m

he claims, ever

had^ possession

prior to' the 26th of May, 1868, Anandaraya had an actual or con
structive possession of a„one-fourth share, or whether the posses
sion of Sarvaraya was not adverse to him during that period.

Adinarayya, the younger brother of Krishnaya, died in 1857,
and Pattdbhiramayya the elder brother, who appears to have acted
manager in accordance with the will of Krishnaj/ya, died in
1866 or 1867, and on his death Sarvaraya, who had no authority

'

as

m

fourth share, assuming him to
have had one, entered into possession of the whole estate.
to act as manager of Anandaraya

It

's

does not appear upon any Credible evidence thart Anandaraya,

ever received any portion of the rents and profits of the estate, a

fact which must have been capable of proof had it existed.

Their Lordships cannot believe the evidence of

the

Plaintiff's

.

_

.

INDIAN APPEALS.

•

l'Sfi

J.

witnesses, of whom the fifth, viz., Seshayya, the first purchaser of

C.

1886

Collector

[L. E.

op

Uodavbby

Anandaraya's fourth share, went to the extent of stating that
Anandaraya managed the estate, and the first of whom stated

^at although the

lease to his master was

in the

name of Patta-

Addanki

bhirama, the rent was paid to Anandaraya, and never to the other

Pantulu.

sharers.

ItAMANNA

who

.

\

.

.

Their Lordships concur with the Subordinate Judge
heard the Plaintiff's witnesses and saw their demeanour, and

who stated tha,t he was not satisfied with them.
•

The High Court

.does not express an opinion at variance with the finding of the
Subordinate Judge that Anandaraya was never in possession or

It is improbable that if
believed that Anandaraya was in the management of
the estate or in the receipt of a fourth share of the rents and
enjoyment of the one-fourth share.

Seshayya

profits up to the time of his purchase, he having purchased that
share for Rs.10,000, would have allowed Sarvaraya to retain
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the exclusive possession of the whole estate and of the rents and
profits thereof for a period of nearly twelve years without any
attempt to recover his share.

He says as the estate had

been

in the management of the Court of Wards for twelve years he
remained quiet, thinking he would have to incur much ex
pense if he should institute a suit. Again he states that as the
estate was made over to the Court of Wards he sold for Ks.5000
the share that he haq\ bought for Rs.10,000, -not being able to
The High Court says " The seller, Anandaraya,
file a suit.
died at the end of 1868, and that the purchaser was deprived
of the opportunity of examining him in what manner, *if any,

It must,
enjoyed the share recorded in his name."
however, be borne in mind that Anandaraya lived for eight or
nine months, and Sarvaraya for upwards of twelve months after
he had

the sale to Seslmyya, during which period the latter might have
brought a suit against Sarvaraya and called Anandaraya as a
— ^_

_

to prove that he had received his share of the profits
down to the time of the sale to Seshayya, if such had been the
witness

The Subordinate Judge alludes to the delay on the part of
He stated that he,wa"s confirmed in the view that
Seshayya.
fact.

_

Anandaraya was never in possession
had he really been in possession

by the consideration that

his vendor would not have

mained quiet for nearly twelve years.

The

High Court

re
say

/

VOL.

*

INDIAN APPEALS.

XIII.]

that until the Cth of August, 1868, Sarvaraya did not set Up a
title hostile to Anandaraya.
But if Anamdaraya never had pos-

153

J. C.
1886

of the one-fourth share from the time of Krishnayya's collector of
death in 1853, and Sarvaraya and his uncles, as a joint Hindu GoD*yEBY
family, had the exclusive possession thereof without any claim on Addanki
session

the part of Anandaraya, of which there is no proof, there se^ms
to be no reason why Sarvaraya should set up any title hostile to
Their Lordships fail to see any reason why if no
Anandaraya.
claim was made a hostile title should be set up. As soon, how-.
ever, as Anandaraya presented his petition, on the 14th of July,
1868, more than fifteen years

Pantulu.
""*
•

after the date of Krishnayya's will

to have Seshayya's name registered as the proprietor of the onefourth share in consequence of his purchase, Sarvaraya did, on
the 6th of August following, object to such registration, disputed
Anandaraya's title, and asserted that he had never shared in the
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profits of the estate.

jection, refused

Yet

The Collector, in consequence

to register the one-fourth share

of such ob

in Seshayya's

name.

even then Seshayya took no proceedings to enforce his claim,

and allowed Sarvaraya

to retain possession of the whole estate

up to the time of his death, on the 23rd of

July,

1869, shortly

after which date the whole estate was taken under the care of the
Court of Wards for the infant widow of Sarvaraya, and so re
mained until the commencement of the s»it. The High Court
say that Pattabhiramaya remained in possession up to his death
in 1866, when possession was taken by his nephew Sarvaraya of

his

own three shares as the surviving member of the

joint family,

and of Anandaraya]s undivided fourth share, presumably as heir
This, however, is clearly an
to his uncle the deceased manager.

If,

by Krishnayya by his will of 1853, the
estate was purchased by means of the family funds and the funds*
of Anandaraya, and Anandaraya was entitled to an» undivided
error.

as represented

fourth share, Anandaraya was not entitled to such share

as a

•

mem-

•

ber of the joint family, for, as th-e*husband of a sister or daughter
of Krishnayya, he would not become a member of the joint family,
nor would his share be inheritable

by the members *of the joint
family according to the Mitakshara. His share would be inherit
able by his own heirs, and the other three fourths would pass to
the surviving

members

of the joint family by survivorship.

It

•

.»

*

i

lol '

INDIAN APPEALS.

J. 0.

[L.R.

was impossible, therefore, for Sarvaraya to succeed to Anandaraya' s

1886

Collector

Godavkey

op

fourth share during Anandarayas lifetime by inheritance from his
uncle, the deceased manager.
It appears to their Lordship that
mus^ jje presumed that at least from the time when Sarvaraya

Addanki

took possession
was adverse
after his uncle's death the possession
r
1

Pahtcld.

to Anandaraya, and, consequently, that the suit was barred by

RamanNa

limitation by
™"

"

art. 144, sched.

ii., Act

XV.

of 1877.

If Sarvaraya

claimed to take the one-fourth share as heir to his uncle, the possession was clearly adverse to Anandaraya

of art.

within the meaning

144, and the suit would also be barred by limitation.

Upon the whole, their Lordships are of opinion that the decree
of the Subordinate Judge was correct, and they will, therefore,
humbly advise Her Majesty that the decree of the High Court
be reversed, that the decree of the First Court be affirmed, and
that the Respondent do pay the costs of the Appellant in the
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High Court.
The Respondent must

also pay the costs of this appeal.

Solicitor for the Appellant

:

Solicitors for the Respondent

H.
:

Treasure.

T. Luxmore Wilson &

Co.

*

VOL.

INDIAN APPEALS,

XIII.]

'

^r^r U^i^C
&l

VENKATA NARASIMHA APPA EOW

tC^LM

.

„

.Appellant;

.

155

j.c.*

and

1886

THE COUET OF WARDS and Otheks

.

VENKATA RAMALAKSHMI GARU and

.

j

™y »-

Respondents.
AppELLANTg

.

U/<Uuj£

AND

GOPALA APPA ROW and Otheks
APPEAL PROM THE HIGH
Practice
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Iu

— Petition for

for rehearing

a petition

.

.

Respondents.

RAJAH GOPALA APPA ROW.

Ex parte
ON

.

COURT

AT MADRAS.

Rehearing.

of two appeals which had

upon their merits, and in which judgment

fifauMr
'

been

^

ttCfp

fully heard

had been given and reported to

Her Majesty, and confirmed by regular orders in Council : —
Held, that assuming that a relevant case of new matter had been made

out the decision was final, and the petition must be refused.
There may be exceptional circumstances which will warrant this Board,
in Council has been made, in allowing
a rehearing at the instance of one of the parties ; but this is an indul
even after an order of Her Majesty

gence with a view mainly to doing justice when by some accident, with
out blame, the p'arty has not been heard and an order has been
inadvertently

m

as

if the

made

party had been heard.

Rajunder Narain Roe v. Bajai Govind Sing (1) referred to.
i

jLHIS

was a petition

of Bajah

Baji Gopala Appa Bow for

an

order that two appeals should be reheard, and that two orders of

Her Majesty in Council

dated the 15th of December, 1879, and

-

»

the 3rd of May, 1882, should be varied, and the judgment of the

High Court of Madras therein restored.
The judgment of the Judicial Committee in the earlier appeal
was given on the 13th of December, 1879, and is reported in Law
Rep. 7 Ind. Ap. 38.
The later judgment was in an action commenced shortly after^
* Present : —Lord Watson, Loed Hobhoubb, Sib Barnes Peacock, and Sir
Richard Couch.
(1)

2 Moore's

Ind. Ap. Ca. 220; S.

C. 1 Moore's

P. C.

117.

•

t

.

156

J.

INDIAN APPEALS.

the former one by three brothers of the former Plaintiff, also
against the eldest brother, claiming their shares in consequence
of the partibility of the estate. It appearing that the evidence was

C.

1886

Venkata
AhpaEow
"•

m
The
CoUbt of

the same as in the former case, the judgment and order followed
accordingly.
b «

GMftu

The Petitioner alleged that having been an infant at the hearing
of the appeal, which was decided on the 13th of December, 1879,
h-e
since attained full age and had discovered that there were

.

documents existing among the public records in India which shew

Wabds.

Venkata

_

[L. K.

* _

that the said zemindary was never escheated or declared forfeited,
but was only held by the Government till certain taxes should

Kow.

Ex parte

Gopala^Appa have keen
Kowsunnud of

reimbursed out of its revenues, and that previous to the

the 8th of December, 1802, being executed, the zemin
dary had been ordered to be restored to the family, and the
arrears of taxes forgiven, and a release given to each of the said
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brothers, to whom parts of the zemindary were granted. The
petitioner specified the documents from which he alleged that
the foregoing appeared.
Bompas, Q.C. (Nandalajl Ghose with him) for the petitioner, con
tended that it had been decided by the Privy Council that where
a zemindary had been

previously

restored the granting

sunnud in the terms of that granted in this

ca^e does

the rule of descent, or render the zemindary partible.

of a

not affect
The judg

ment in 7 Ind. Ap. not only affected the immediate rights of the
parties, but must inevitably lead to the complete breaking up of
The property was of great value, and the decision
affected many people besides the parties. Beference was made
to the Civil Procedure Code, 1882, sect. 623, which prescribed the

the zemindary.
*

course to be taken and the rights of the parties on the discovery

of new and important matter or evidence after judgment, not dis
coverable by due diligence previously.
By Act XV. of 1877,
sect. 7, an infant is entitled as of fright to make the application for

review contemplated by the last quoted Act within three years after
Jie comes of age, whatever the date of the decree. See Kelsall v.
Kelsall (1) ; Dabee Dutt Shahoo v. Subodra Bibee (2).
Council has the power to review its own judgments.
(1)

2

M. & K. 409.

(2)

26 Suth.

The Privy
See Hebbert

W. R. 449.

VOL.

INDIAN APPEALS.

XIII.]

v. Purchas

.
J.

; and the cases
Reference was also made

The Singapore and The Hebe (2)

Q) ; and

and statutes cited in the former case.

vEnkata
^p1^8^"^

v.

»-

The Court of
Wards.

Venkata

The judgment of their Lordships was delivered by

Ramalakshmi

Lord Watson : —

. GomLA*KppA

Their Lordships

„

C.

1886

to Rajah Deadar Hossein v. Ranee Zuhoorunissa (3) ; The Shivagunga Case, Mutta Vaduganadha Tevar v. Dora Singa Tevar (4) ;
Meer Mahommed Hossein v. Forbes (5) ; Muttusawmy Yettappa
Vencataswara (6) ; Juveer Bhaee v. Vwrvj Bhaee (7).

1£7

of opinion that this petition must

are

,

Kow.

be

Ex -parte
Kamh

refused.

Gop

The Petitioner asks a rehearing of the judgment of this Board

j^ApPA

had been produced in these appeals, have
the judgment of the Board. After hearing

materially affected

evidence, which

is

it

appears to their
very full explanation from counsel at the Bar,
Lordships to be exceedingly doubtful whether the documentary

said to be new, could have had any bearing or

now represented

of them all

recommendation of the Special Commissioner,

is
by a

;

is

formerly before this Board and that which
by the petitioner to be the most important

is

it

upon the decision of the Board. But
hardly
necessary to consider that point, because some of the documents
which are alleged to be new are printed «t length in the record

any effect

approved of
the Governor in Council on the 3rd of December, 1802. That
its existence was known to the parties.

of the documents

record, so that

certain that

were well known to the parties, and wdre

•

most

In short

is

fully and correctly described in the

it

document

is

actually produced, and that, with reasonable care dhd diligence,
all of them might have been recovered and made evidence, by the

"

3

(7)

12

Moore's Ind. Arm. Ca. 324.

1.

2^,

3//

/2 /

/

(6)

^

J*^-^
lad. Ap. 99.*-*/
*~</*f
Ind. Ap.
Moore's Ind. App. Ca. 203.1*. tthti

(4) Law Rep.
(5) Law Rep.

8

.

2

3

P. C. 664.
(1) Law Rep.
Law
P. 0. 378.
Rep.
(2)
165.
P.
C.
Macph.
(3)

*
»

ordinary methods of procedure.*

1
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which would,

if

the application

a

is,

that he has discovered certain new matter

it

in these two appeals, which was finally approved by Her Majesty
in Council in the year 1883. The ground upon which he makes

.

t, .

'J>/2<

INDIAN APPEALS.

158

J. C.

Their Lordships

[L.

R.

188G

on these

unwilling to dispose of this application
grounds alone. They are willing to assume, for the

Venkata

purposes

of this petition, that a relevant case of res noviter is set

^p^Row

fr,rtk *n

»•

The Court of
Wards,

Venkata
KAMQaju8HM
*»•

Eow.

Ex parte
GopalaAAppa
Bow.

— new

are

ma,tter which would,

if it

had been submitted to

the consideration of this Board, possibly
*
* have led to a different

..

.

decision from that which was formerly arrived at.

_

But m con-

sidering the Petitioner's
^acts

milst

motion for a rehearing, the following
kept in view. It is not alleged that there was any

^e

informality in^the conduct of these suits from their inception to

their

Both parties appeared before the Committee ; they
were rally heard upon the merits of the appeals, the Petitioner
close.

being at that time represented by the Court of Wards.
said

It

is not

that there was any error in framing the judgment of this

Board, or that

it did not fully and accurately express what the
Then it was reported to Her Majesty,

Board intended to decide.
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and was confirmed by regular Orders in Council dated the 3rd of
May, 1882, and the 19th of July, 1883. No authority has been
cited to their Lordships which can warrant them in granting a

It is quite true
rehearing under such circumstances as these.
that there may be exceptional circumstances which will warrant
this Board, even after their advice has been acted upon by Her
Majesty in Council, in allowing a case to be re-heard at the
instance of one of the parties.

The cases in which that may be

competently done are fexplained by Lord Brougham in the case
of Bajunder Narain Bae v. Bijai Govind Sing (1). His Lordship
this privilege, when allowed, not as a, right,
At page 134 of the first volume of Moore s
but as an indulgence.
properly describes

" It is impossible to doubt that the
Reports, his Lordship says :
indulgence extended in such cases is mainly owing to the natural
desire prevailing to prevent irremediable injustice being done by

a "Court of the last resort, where, by some accident, without any

•

blame, the p&rty has not been heard, and an order has been

■*
•

.;

.

*

in-

advertently made as if the 'party|had been heard." Even before
report, whilst the decision of the Board is not yet res judicata,
great caution has been observed in permitting the rehearing of
In the last case to which we were referred, that of
appeals.

i

(1)

2 Moore's

Ind. Ap. Ca.

181 ; S. C. 1 Moo.

P. C. 117.

VOL.

XIII.]

Hebbert

INDIAN APPEALS.

v. Pwrchas (1), where

a

159

litigant alleged,

before

report
and approval, that he had been disabled by want of meSns from
appearing and maintaining his case, the Lord Chancellor said : —

" Having carefully weighed the arguments, and considering the
great public mischief which would

arise

on any doubt being

thrown on the finality of the decisions of the Judicial Committee,

their Lordships

are of opinion that expediency requires that the

J.

c.

1886

Vehkata
^.p^8™"^
».

The Court of
Wabds.

vekxata

prayer of the petitions should not be acceded to, and that they ^^q^^*™11
«•
There is a salutary maxim \*tfiich ought to
should be refused."
—
be observed by all Courts of last resort
Interest reipublicse ut sit,
-stowr""

finis litium. Its strict observance may occasionally entail hardship upon individual litigants, but the mischief arising from that
source must be small in comparison with the great mischief which
would

necessarily result

from doubt being thrown
finality of the decisions of such a tribunal as this.
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Solicitors for Petitioner
(1)

:

Scott
7 Moo.

& Spalding.
P. C. 468.

upon the

Exparte
GopR^[AAlppA

Bow.

L"

160
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JO*

Plaintiff;

IMAMBANDI BEGUM

1886

AND

June 2i 25,
zo, ou ;
July 1, 2, 21.

.
a

.

.

,

♦ t

[L. E.

'

KUMLESWARI PERSHAD and Othebs
AND CBOgs
ON

... tsf'

Iienarni

— Relinquishment

u4c<

tt4.fLjliU

Where there

IK o/

are benami

1877,

Defendants.

APPEAL<

APPEAL FROM THE HIGH

Transactions

.

by

Sched.

COURT

IN BENGAL.

Durmokurruridar — Limitation —

II, AH. 144.

transactions, and the question

is who is the

real owner, the actual possession or receipt of the rents of the property
is most important.
In a suit against a purchaser at a sale under Act XI. of 1859, sect. 13,
the Plaintiff claimed to have an incumbrance by virtue of two mokurruri
pottahs executed by the heirs of the last of a series of benameedars, and it
appearing that the last benameedar had actual ownership of one-fourth of
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the property comprised therein : —
Held, that the incumbrance was good to the extent of. such fourth, and

-U

that the claim was not barred by art. 144 of Act XV. of 1877, Sched. II.
Where a durmokururri has been granted and then relinquished for valu

~

able consideration to the grantors, no formal reconveyance is necessary to
revest the title in the latter.

Uq,m

/APPEAL

from a decree of the High Court (Feb. 15, 1881),
varying a decree of the Subordinate Judge otBhagalpore,
after remand on the 22nd of November, 1880.

The

facts are stated

in the judgment of their Lordships.

Mayne, and 0. W. Arathoon, for the Appellants.
i
Cowie, Q.O., and Doyne, for the Respondents.
*

1866

July

The judgment of their Lordships was delivered by

gIR

21.

richabd Couch : —

On the 14th of June, 1875,* Bam Pershad, the father of the
Respondent in the original appeal and Appellant in the cross
»

appeal, purchased at a sale for Arrears of Government revenue
*

Present ;— Loud Watson,

Richard Couch.

Lord

Hobhouse,

Sir Barnes

Peacock,

a

and Sib

VOL.
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.161.

share of the mehal Bisihazari, pergunnah Bisthazari, for Rs.64,600,

and received a certificate of sale thereof from the Collector
Monghyr.

Act

XI.

of

The sale was made under the provision in sect. 13 of
of 1859, the 54th section of which enacts that when a

J,

C.

1886

Imambandi
Bequm

share or shares of an estate may be sold nnder the provisions of Kumiwwaw
sect. 13 or sect. 14, the purchaser shall acquire the share or shares

subject to all incumbrances, and shall

Pershad.

not acquire any rights

which were not possessed by the previous owner or owners.
On
the 25th of February, 1878, the Appellant in the original appeal,
Imambandi Begum, brought a suit against Bam Pershad Das and

• .
m

^»

others, claiming to have an incumbrance upon the estate by
virtue of two mokurruri pottahs, one executed by Mirza Tasadduck Hossein Khan, alias Jhoti Khan, on the 1st of March, 1866,
and the other by Mirza Mahomed Taki Khan, alias
the 6th of April, 1866.
Mussumat

Fatima
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thereby leased

Begum,

They

Bari Khan,

on

were the brothers and heirs of

alias Nawah Bohu Begum, and they
Begum, in the names

in perpetuity to Imambandi

of her servants 'Syed Jaffer Ali and Mussummat Nazirunnissa, the
mouzahs specified in the first paragraph of the plaint (being
part of the estate purchased by Bam Pershad Das) at an annual
jumma of Rs.5801 la. 6p. The main question in the suit and in
the appeal is what was the right of Bohu Begum in the estate
The question in the cross appeal is
which was thus leased.
whether the suit is barred by the law of limitation.
The property in dispute originally belonged to one Abdur Bah
man, and»it was along with the share of his brother, MoTcim Khan,

brought to sale in execution of a decree against them on the 1st
of December, 1851. ' It was purchased by their servant Najaf Ali,
and it was proved and has been found by both the Lower Courts
that his purchase was benami for Abdur Rahman and Mokim Khan.

Najaf AKs

name appears to have been entered

in the Collector's

books as the proprietor, and to have remained there

in 1875 to Bam Pershad Das.

till the

sale

On the 26th of December, 1851,

Najaf Ali executed two ikrarnamas,

one to Sheik Ahmed Buksh,

In
and one to Bohu Begum, who was ihe wife of Abdur Bihman.
these the sale by auction on the 1st of December is mentioned,
and it is stated that out of 16 annas of the purchased property
he purchased 9 annas 1 dam for one Sheikh Ahmed Buksh, and

Vol. XIII.

P

<

V

»

Ljj2

INDIAN APPEALS.

.
J.

[L. K.

6 annas, 19 dams for Bohu Begum, and that they having failed

C.

1886

Imambandi
Begum

Kumi,e8wari
kushad.

to

procure the earnest money and the consideration money he had
obtained it from Mr. Peter Omraet, and had made a conditional
0f parts 0f the purchased property to Mr. Omraet for Rs.19,190,
and certain leases for nine years of other parts to Omraet and to
0^ner persons

on zurpeshgi.

Then follow these words, " that when

the consideration money, with
interest, will be paid off from the proceeds of the villages, or in
cash, by 8hei%h Ahmed Buksh and Mussummat Nawab Bohu Begum
will execute
'aforesaid, to Mr. Peter Omraet, purchaser, then
the whole and entire Rs.19,190,

I

deeds of sale according to their request, for the same considera

Sheikh Ahmed Buksh, and

6

1

9

is,

tion money, and that is the auction sale price of the entire pro
in respect of
annas
dam to
perty purchased by me, that
annas 19 dams to Mussummat

Nawab

Bohu Begum aforesaid."
The statement that the purchase was
made for Ahmed Buksh and Bohu Begum was untrue, and the
proved that the loan by Mr. Omraet was negotiated for
Abdur
Bahman and Mokim the real purchasers.
The intention
by
of the ikrarnamas appears to their Lordships to have been that
when the mortgage was paid off Ahmed Buksh and Bohu Begum
should be respectively benamidar for each of the brothers in the

If

Najaf Alt.

place of

it

mortgage
transaction.

any cash was paid in satisfaction of the
would be paid in their names to give colour to the
*

Abdur Bahman died some time between 1854 and 1856.
precise

date does not appear.

He left

The

as his heirs hi& brother

Mokim, who was entitled to three fourths of his property, and his
wife Bohu Begum, who was entitled to* one fourth. The date of

it

MoMm's death also does not appear, but
was before January,
1861, and he left as his heir his son Isa Khan, who thus became
a

entitled to the three fourths of Abdur Bahman's property.
On the 8th of January, 1861, Najaf Ali executed
deed of
as

is

sale.

It

begins with the same false statement as to his purchase
in the ikrarnamas. It then refers to the conditional sale to

andtthe two ikrarnamas, and after stating that owing to
drought and for payment of Government revenue, Najaf Ali had
obtained other loans, and decrees had been obtained against him,
Omraet

proceeds thus

— " Now

:

it

•
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'

evidence

Mussummat

Nawab Bahu Begum, widow

*

VOL.
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-163-

J.

of Khaja Mahomed Abdur Bahman, deceased, has paid me wholly
and in full on account of the purchase-money of the conditional
deed of sale, and the amount of decree due to the aforesaid

gentleman, in proportion to her own share which has been found due
by calculation, and taken the zurpeshgi due to ticcadars for the

c.

1886

imambanm
Be«um
Kumleswam

aforesaid mouzahs, and the amounts of debts due to Mahajuns on
account of her own share, upon herself to pay, and asked me to
execute and give a deed of sale in due form." The^n Najaf Ali
sells and transfers to JBohu Begum the share which was purchased
by Abdur Bahman, stating it to be in conformity with the ikrar-

• •

.

•

namah.

There was no evidence of any payment to him by Bohu Begum,
and the statement as to that is probably as fictitious as the state
ment of his purchase having been made for her. The mortgage
being a usufructuary one had most probably been paid off from
the proceeds

of the estate included in it and in the zurpeshghi
of which coincides closely with the alleged
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leases, the expiry

payment.

in the

The Subordinate

Judge thought, from the

statement

deed and the want of proof of payment by Abdur Bahman

or out of his estate, that the money was paid by Bohu Begum, and
that owing to that payment she had acquired an exclusive right
to the share, but the Judges of the High Court were of opinion
that there was a mere transfer of names, and the real ownership
in the property after Abdur Bahman's death remained in his legal
heirs.

This is the conclusion to which their Lordships

come.

*

It
of

is very difficult

have

to understand what was the real character

the transactions3 which followed upon the deed

the 23rd of January, 1861, Bohu Begum executed

of sale.

On

a pottah, by

which, after stating that the estate was especially owned and,
possessed by her, she leased it in perpetuity at an aiyiual rental

of Rs.6000,

on payment of Rs.7000 as nuzurana money

Mussiti Khanum.

to one

Three days afterwards she executed another

deed, by which she conveyed her proprietary right to one Hosseini
These persons, who wfcre described in the^instruments
Khanum.
as

,

.

'

,

inhabitants of Patna, were slave girls of Bohu Begum living
her in Patna, where she resided.
Sometime in 1862

with

Bolakun, the widow of Ahmed Bulesli, in whose favour Najaf

Ali

J

I

INDIAN APPEALS.

-i04«

J.

had executed a deed of sale of MoMm's share in accordance

c.

with

the ikrarnamah of 1851, and who is shewn to be Isa Khan's be-

1886

Imambandi
Begum

KuMLeswAbi
'

. •

namidar, brought a suit against Hosseini and Bohu Begum to
enforce her right of pre-emption based upon the alleged transfer
of the disputed share by Bohu Begum to Hosseini.
On the 21st
of April, 1863, this suit was decreed by the First Court, but on
appeal by the Defendants that decree was reversed by the High
Court on the 8th of March, 1864. It has been seen that before
this suit was brought Isa Khan had become entitled by inherit
ance to the share of Mokim and three fourths of Abdur Bahman's.

m

intervene in this suit, and it may, their

He did not, however,
Lordships

think,

impeached

was only a pretended one, and the suit was practically

be

fairly surmised that the

sale

which was

brought by Isa Khan in order to strengthen the benami titles
Bolakun and Bohu Begum, and thereby defeat the creditors

of
of

It

it

Mokim and Abdur Bahman.
owner.

It

may

was said in this appeal

that

by Isa Khan that Bohu Begum was the real
but it is not conclusive, and must be

was an admission
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*

be so,

looked at with the other evidence.

In May, 1856 or 1857 (two documents in the record giving
different years), Imambandi Begum had obtained a decree against
Bohu Begum for a large sum of money. In execution of that
decree an order for the attachment of the disputed property was

of May, 1861, but the actual attachment was
the 27th of January, 1864. It was probably the

made on the 18th

not made

till

apprehension when the property had been transferred* into the
name of Bohu Begum of this decree Jbeing executed that led to
the transfers to Mussiti and Hosseini.

*

t

That proceeding was tempofor
on
their
intervention
the property attached
rarily
Bohu Begum had
^was released on the 6th of December, 1864.
died in Qctober, 1864, and on the 29th of November, 1865,
successful,

Imambandi brought a suit against her brothers and heirs and
Mussiti and Hosseini to have $e order of the 6th of December,
1864, set aside, and for a declaration that the property was liable
, to be sold in execution of her decree.

.

In this

she was successful,

and, having made a fresh application for execution, some of the
mouzahs attached in 1864 were sold and realized about Ks.34,000.
•

At this auction

sale Isa

Khan

was one of the purchasers,

which

VOL.
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J.

was greatly relied upon as an admission of Bohu Begum's title.

It

is such an admission, but

the evidence

it is not sufficient to prevail against

that Bohu Begum was only a benamidar.

Imam-

tMambandi

bandi did not in these proceedings disclose the existence of the
mokurruri pottahs, which are the foundation of her present suit.

Be«um

Kdmueswaiu

Where there are benami transactions and the question is who
is the real owner, the actual possession or receipt of the rents of
the property is most important.
In this suit it is also the
material fact with reference to the law of limitation.
On the
16th of December, 1862, Bajah Mohender

Narain,

,
—

an influential

zemindar of the district, obtained a ticca pottah from Mussiti
Khartum of five annas twelve dams of the property in suit in the
name of one Gujadhur and a durmokurruri pottah of the remaining
one anna of Abdur Bahman's

share. On the same date, or shortly
Hosseini transferred to the Rajah her proprietary in
From that time till the surrender, which
terest in the one anna.
afterwards,

be afterwards

noticed, Bajah Mohender, and after his death
is,

his son Rajah Bam Narain, was in the actual possession of the
who received the rent of the
property, and the question
12
annas
dams which he held as lessee.
The Subordinate

5

Judge found that Bohu Begum held possession under the bill of
He appears to have done this upon both
sale until her death.
the oral and documentary evidence. One of the Judges of the
High Court was clearly of opinion that till the death of Bohu
Begum the Rajah held the disputed property as her tenant

;

the

view ttf the other was that the Kajahs held as tenants of Bohu
With regard
Begum for the owners, viz., Abdur Bahmans heirs.
to the possession1 after her death, the Subordinate

Judge

came to

the ponclusion that her brothers, whom he calls the two Khans,
did not hold possession of the shares in suit, either directly or by

•

collecting the rent from the ticcadar, and that they granted the
In
mokurruri to Imambandi while they were out of possession.

of the Khans, but they thought that until the Rajah refused to
pay the rent to them they were ia constructive possession of the
property through him.

j

his judgment on the first hearijig he discusses the evidence and
states his reasons for this very fully, and refers to that judgment
in his judgment at the hearing on the remand.
The Judges of
same
conclusion as to the possession
the High Court came to the

.
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will

c.

1880

INDIAN APPEALS.
J.

[L, R.

Both Judges found that there was no payment of rent to Isa
1866, and consequently no adverse posses-

C.

Khan till after April,

1886

Imambanw
Blgum

sion, and held that the suit was not barred by the law of

tation.

1*KKSHAD

.

The law applicable is art. 144 in the 2nd Schedule of
1877, which makes the period of limitation (twelve

XV. of

Ki'mleswam

-

limi-

years) run from the time when the possession of the Defendant be
comes adverse to the

Plaintiff.

he did so, and 'their

Lordships

The Subordinate Judge thought
that Isa Khan got into possession by receipt of the rent from the
Rajah through Mussiti, but he was unable to fix the time when
see

no reason

for doubting the

of Mr. Justice Mitters opinion that Isa Khan did not
assume adverse possession through Mussiti till the end of 1869.
correctness

The other Judge, Mr. Justice Maclean, was of opinion that, in
the absence of clear proof of payment by the Rajah to Isa Khan,
Bohu Begum and after her her brothers were in possession as late
The Judges therefore held that the suit was not
as April, 1866.

This decision is supported by
by the law of limitation.
Narain,
who said that the Govern
the evidence of Bajah Bam
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barred

ment revenue used to be paid out of the collection of the mouzahs,
and very

little

was left after the payment of that, and he did not

recollect whether he paid it to any one or not. It does not
appear to their Lordships that there is any satisfactory evidence
of the receipt of rent by Isa Khan twelve year# before the suit
was instituted, and

the finding of the Subordinate

Judge that

arising from
Isa Khan having won over Mussiti, the benami lessor, to hfe side,

there was appears

to be based upon a supposition

and not upon evidence of a receipt of^rent directly from the
Therefore, upon the main questions in the appeals, their
Ilajah.
•

Lordships have come to the conclusion that Bohu Begum wag the
real owner of the one fourth only, which she took by inheritance
from Abdur Rahman, and that her suit as to that is not barred.
The High Court has made a decree in her favour

as to

the one

which it appears to their
Lordships ought not to have been made. The first is in regard to
the one anna» the subject of the durmokurruri to the Bajah

fourth, but with two qualifications,

Mohender.

.

As to this the evidence of Bajah Bam Narain

was

that in 1874, having been dispossessed and being ready to bring
a suit, the servants of the heirs of Bohu Begum and Imambandi
Begum came to him, and having

taken Rs.7000, he made a

J

INDIAN APPEALS.

,

settlement of the ticca and durmokurruri and relinquished them
Ikrarnamahs
to the heirs of Bohu Begum and Imambandi Begum.

J.

VOL.

XIII.]

were executed,

but through

some

their Lordships' opinion, ought not to have been done.
reconveyance of the one anna share

imambandi
Begum

Kmleswam

A formal

was not necessary.

receipt of the Rs.7000 and relinquishment

The

of possession by

th*e

Rajah to Imambandi or her lessors was sufficient to make it sub

ject

title against Bam Pershad Das.
is that, although entitled to recover

to the lease and to give a

The second qualification

only

a one-fourth share, she was held bound to pay the whole of

by the mokurruri pottahs, and the decree in
The
her favour is expressly made subject to that condition.
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the rent reserved

question whether the rent should be apportioned or not does not
appear to have been raised, and ought not to be decided in this
suit.

That condition

should be omitted from the decree, leav

ing the liability for rent to be determined hereafter if it should
Their Lordships will therefore humbly advise
become necessary.
Her Majesty to vary the decree of the High Court in manner
following, that is to say, that where the Plaintiff is decreed to
recover a thirteen gundahs share out of the mouzahs mentioned
therein

she

to recover a share

shall be decreed

13 gu»dahs, and where

she

a shaie of

l'anna

1

anna

is decreed to recover a share of

11 gundahs out of the mouzahs

to recover

of

mentioned she shall be decreed

11 gundahs, and that the part of

the decree whereby she is ordered and decreed

to pay the whole
to
Bam
Pershad
Das
rent
shall be omitted,

,

of the mokurruri
Their
and that in other respects the decree shall be affirmed.
Lordships think that the parties should bear their own costs
of these appeals and the application to file the cross appeal, and
they therefore make no order
Solicitors for Appellant
Solicitor

:

as

to them.

Oehme

for the Respondent

& Summerhays."
Kumleswari

Pershad

:

T.

-

L.

Wilson.
END OF VOL.

XIII.

c.

1886

they were not re-

neglect

gistered within the time required by law to give them validity.
The High Court, on the ground that there was no valid reconveyance of the one anna share either to the Plaintiff Imambandi
This, in
or her lessors, deducted it from the one-fourth share.

67

*
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it,

is

a

a

:

:

OF 1861, s. 11:
and Mortgagee.

See

Mortgagor

ACT XXXV.

9

of
OF 1858, s. 9.] Under sect.
1858 (which applies to Oudh), the
Court of Wards
authorized to take charge of
the property of an adjudged lunatic as therein
directed without any order of Court in that behalf.
— Where the Court made an order appointing as
manager of the lunatic's property the same person
who acts as manager under the Court of Wards,
held, that a lease for more than five years granted
through such managfer was valid as being within
the powers of the Court of Wards, though,under
sect. 14 of the Act
was ultra vires of a manager
appointed by the Court. Bae Sarabjit Singh v.
Chapman
44

Act XXXV. of

-----

ADVERSE POSSESSION See Limitation.
AGGRAVATION OP SERVITUDE See RiGire of
Wat.
AGREEMENT OF JOINT OWNERS NOT TO
ALIENATE See Mitakshara Law.
ASSESSMENT
OF RENT: See Accretion of
:

Chur.

*

Q

quite immaterial whether the requisite informa
tion be givon in the plaint itself or in a separate
must be distin
paper. — Particulars of breaches
guished from particulars of objection for want of
novelty. In the latter case the particular instances
may not bo within the knowledge of the patentee
and must be specified ; in the former the De
fendant must know whether and in what respect
he has been guilty of infringement. — Where
three patents of the Plaintiff all related to one
article, a kiln for burning bricks, and the second
and third in date were for improvements upon the
invention specified in the first, and the Plaintiff
alleged a particular kiln constructed and used by
the Defendant, and in his plaint not only referred
Vol. XIII.— Ind. Ap.

XXIII.

:

of Chur.
ACT IX. OP 1871, Sched. XL, Art. 129: See
Limitation.
ACT XV. OF 1859, s. 34.] The s»le object of
Indian Act XV. of 1859? s. 34, corresponding
with sect. 41 of the English Patent Law Amend
ment Act, 1852, is to give the Defendant fair
notice of the case which he has to meet; and it is

Limitation.

ACT

is

OF 1869, (B.C.), s. 14: See Accretion

it

VIII.

:
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ACT

ACT XV. OF 1859, s. 34— continued.
to his patents, but indicated in the case of each of
them the infringements which he complained
of: — Held, overruMog the High Court that this
was a sufficient compliance with the Act.— JjjiM—
v. La Roche (15 C. B. 310), and* 'Needham
».
Oxley (1 H. & M. 248) approved.— Where the
Court of Appeal sets aside the whole of the
previous proceedings in a suit, it cannot direct a
new and amended plaint to be filed, but must
give the Plaintiff the alternative of having his
suit dismissed or of withdrawing
with leave to
new action. — Held, that under sect. 25 of
bring
the Civil Procedure Code the superior Court
cannot make an order of transfer of case unlesB
the Court from which the transfer
sought to be
made has jurisdiction
to try it. — Peary Loll
Mozoomdar v. Komal Kishore Dassia (Ind. L. K.
Cal. 30) approved. — A suit having been insti
tuted in the Court of the Subordinate Judge, who
was incompetent to try it, the same was trans
ferred by consent of parties to the Court of the
District Judge for convenience of trial held, that
such transference was incompetent, and that such
consent did not operate as a waiver of the plea to
the jurisdiction which was taken in the De
fendant's written statement
and subsequently
- 134
insisted upon. Ledgard v. Bull ACT XV. OF 1877, Sched. II. Art. 144
See
a Benami Transactions.
6

Where a kabulyat
stipulated that on the accretion to a certain
howla of any new cultivable chur, a fresh measure
ment should be made of the chur and howla, and
that excess rent should be paid for the excess
land at a stipulated rate up to five drones, and at
pergunnah rates for the residue ; in default
thereof rent to be realized according to law, or
" requir
service made on the tenants of a notice
ing them to take a settlement of the excess land
and to file a kabulyat, and fixing the time at
fifteen days," otherwise the excess land to be
settled with others ;— the kabulyatdar measured
the howla and accreted chur without notice to the
tenants and in their absence, then served on the
tenants a notice thereof, and of the increased rent
demanded, requiring them to appear within
fifteen days and file a kabulyat for the said amount
of land and rent, or that he would take khas
possession ;— In a suit, amongst other things, for
of rent of tho excess land :— Held
assessment
(1) that sect. 14 of Act VIII. of 1869 (B.C.) did
not apply. — (2.) That the tenants were not bound
by the measurement made by the kabulyatdar in
their absence. — (3.) That the kabulyatdar was
entitled to a decree fixing the extent of the
excess land, and assessing the rent payable for
it ; and thereafter entitled to issue a fresh notice
to the tenants to come a settlement in respect
Ramcoomai
thereof, or give up possession.
- 116
Ghosi v. Kali Krishna Taoobe

ACCRETION OF CHTJR.]

r

BENAMI TRANSACTIONS.]

Where there are
and the question is who is
benami transactions,
the real owner, the actual possession or receipt
of the rents of the property is most important. —
In a suit against a purchaser at a sale under
Act XI. of 1859, sect. 13, the Plaiutiff olaimed to
have an incumbrance by virtue of I wo inokurruri
pottahs executed by the heirs of the last of a

series of beuumeedars, and it appearing that the
last benameedar had actual ownership of onefourth of the property comprised therein :— Held,
that the incumbrance was good to the extent of
sueh fourth, and that the claim was not barred
by art. 144 of Act XV. of 1877, Sched. II.—
Where a durmokurruri has been granted and then

for valuable consideration to the

relinquished

is necessary to
grantors, no formal reconveyance
jaYfst the title in the latter. Imambandi Begum
160
e. KujTleswaIsi Pershad

Case in which it was
BENAMI PURCHASE.]
held on the evidence, in a suit brought in 1879,
that a purchase by a Hindu wife of a share of her
husband's ancestral estate in 1842 was benami for
her husband. Dharani Kant Lahiri Chowdhby
70
i). Kristo Kumari Chowdhbani
BREACH OF USES : See Eight of Way.

In an action for
BREACH OF WARRANTY.]
damages for breach of warranties in contracts for
the sale of good cutch, it appeared that the Re
accepted the same after a searching
spondents
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[Ind. App.

INDEX.

170

examination thereof in Calcutta, but afterwards
complained of the same when received in New
York being not according to contract :— Held, that
the onus was upon the Respondents by very
to rebut the inference that the
cogent evidence
outrh accepted in Calcutta was according to con
tract, and that in the absence of any evidence as
to its treatment in Calcutta, or of its loading, or
of the conditions of the voyage, the action must
Gan Km Swee v. Ralli and
he dismissed.

Others

60

CIVIL PROCEDURE

CODE, 1877, s. 246.]
Held,
that, according to the true construction of sect. 246
of Act X.of 1877, a purchaser under a sale in exe
cution is not bound to inquire whether the judg
ment debtor had a cross judgment of a higher
amount such as would have rendered the order
the Court has juris
for execution incorrect.
diction, such purchaser is no more bound to in
quire into the correctness of an order for execution
tnan he is as to the correctness of the judgment
Rewa Mahton v.
upon which execution issues.
106
Ram Kishen Eing

If

ssV 25, 562, 564 : See
s. 558.
See

INAMS

:

Practice.

See
1802.

Madras

JOINT FAMILY DEBT
Mithila Law.

Act XV. of

1859.

3.

Regulation

: See

XXV. of

Mitakshara and

A suit " to set aside an adop
tion denotes any suit wjiich brings the validity
of an adoption under question, and therefore inLIMITATION.]
"

Vol. X1j»

LIMITATI0N—continued.
eludes a suit for possession dependent on that
issue as well as a suit to declare its invalidity :—
of 1871
Held, therefore, that art. 129 o£ Act
relates to all suits in whioh the plaintiff cannot
succeed without displacing an apparent adoption
by virtue of which the defendant is in possesBipn— Where the Defendants had been in fact adopted
by Hindu widows purporting to act in pursuance

IX.

of their husband's authority, and such adoptions
had been followed by continuous possession, and
in formal instruments, pro
had been recognized
ceedings, and decrees to which the Plaintiffs were
parties: — Held, that suits by reversionary heirs
of the husband brought more than twelve years
after the adoptions, but less than that period after
their title had accrued at the death of the sur
viving widow, were barred by art. 129 of Act IX.
of 1871. — Raj Bahadoor Singh v. Achwnbit JlaX
Jaga(Law Rep. 6 Ind. A p. 110) explained.
84
damba Chowdhrani v. Dakhina Mohun 2.
Where the husband of a female mem
ber of a H ndu joint family had been, on the
purchase of an estate, admitted by the male
members as a co-proprietor in respect of a onefourth share thereof :— Held, that possession of the
whole estate by the joint family or itsr'-'anagof
was adverse to such co-proprietor in respect er
his fourth share uidess shewn tofcave been autho
rized by him, and consequently that the Plaintiff,
who claimed title from him, was barred by Limi
tation Act, XV. of 1877, sched. ii. art. 144. Col
lector Of GODAVeBY V. ADDANKI RaMANNA
147
Pantula

-

MADRAS REGULATION XXV. OF 1802, s. 3.]
Madras Regulation XXV. of 1802, sect. 3, im
poses restrictions on alienations only to secure the
interests of the public revenue, and under it the
zemindar has no power to disturb grants otherwise
valid made by his predecessor, or titles to inains
acquired by prescription. — Where inamdars had
received a grant in perpetuity of certain lands in
1811, and in 1863 had received a regrant thereof
from the Appellant's predecessor on terms less
favourable to themselves, held, that the Appellant
had no power after the death of the Ust mentioned
grantor to determine their, tenancies by notices to
quit. Maharajah Mirza Sri Ananda v. Pidapabti SuriaiTarayana, Sastri
82
AND MITHILA LAW.] In an
execution sale it appeared that the debt was a
joint family debt incurred by (?., the head of a
joint Mithila family, and that the property sold
was the share of the whole family in a certain
mouzah :— Held, that Deendyal's Case (Law Rep.
4 Ind. Ap. 247) did not bind the Court to hold
that nothing but G.'s coparcenary interest passed
to the purchasers. — What passes by such a sale
depends upon the nature of the debt {e.g., whether
or not it is tainted with immorality) and the in
tention of the parties.
The other coparceners
not "being parties to the sale or the execution
are entitled to try the fact or the
proceedings,
nature of the debt in a suit of their own.
The
purchaser, if he has bought the entirety, may
defend his title on any ground which would have
Mussamut Nanomi Babuasin
justified the sale.
1
o. Modun Mohun

MITAKSHARA

In-d.

Apr. Vol.
•

XIII.]

LAW.] Where two Hindu Mitakthat
shara brothers entered into an agreement
" in case of failure of ' aurasa '
(self-begotten)
male issue" of one, their joint immovable pro
perty should go to the other, and should not be
Jienated by making adoption and the like ; and
t p opeared that one of them had a son living at
die date of the agreement ;— Held, that, whether
or not this agreement bound the brothers, it could
not bind the son or prevent that son's adoption
XITAKSHARA

iom conferring title by inheritance. Sri Raja
Rao Venkata Mahapati Subya Kao Bahadur
v. Sri Raja Kao Venkata Mahapati Gangad97
haba Kama Rao Bahadub
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Where in
MORTGAGOR AND MORTGAGEE.]
1877 a mortgagor sued to redeem lands which had
b-^en included in a mortgage
executed in 180b',
but based his claim on a decree obtained by the
mortgagees in 1825, under which an account had
been taken of what was due under the mortgage,
no date being fixed for redemption :— Held, that
redemption could only under Act XXIII. of 1861,
b. 11, be effected under the said decree, and was
barred, and that a fresh suit for the same purpose
could not be brought. The Plaintiff could not
foil back, contrary to his plaint, on the mortgage
of 1806 • or could he contend that limitation ran
from the acknowledgement thereof, no issue to
that effect having been raised.
Hari Bavji
Ciiiplunkab v. Shapubji Hobmusji
66
ONUS

PROBANDI:

See

Breach

ORDER OF TRANSFER : See

POWER OF APPELLATE

Act XV. of

op-

Warranty.

Act XV.

PETITION FOR RE-HEARING:

See

' 171

INDEX.

Of 1859.

See Pbactice.

4.

COURT TO REMAND :
1859, sect. 34.

Case in which evidence is discus
PRACTICE.]
sed and its true effect pohvted out, and in which
it is held, reversing a decree of the High Court,
that an ikrarnamah relied upon by the Respon
It was connected with
dents was fabricated.
other documents already found to be forgeries, its
contents di* not dispel suspicion, it was not
established by credible witnesses, nor supported
of possession under jt. No order
by evidence
made as to costs, fabricated documents
having
also been put forward on behalf of the Appellant.
20
|CoOMAbI KODeSHWAB V. MANBOOP KOeB -

In a suit for an account of sales of
2.
timber by the Defendant on behalf of the Plain[tiff, held, on the evidence that the Plaintiff had
upon whii'h she
failed to prove the contracts
J |
—
j aued. Qumre, whether a set-off could be pleaded
. against such a claim, but no issue having been
taised or applied for in regard to it, the *oss
was dismissed.
Nan Karay Phaw v. Ko
' appeal
48
Htaw Ah
1

-

An appeal to the High Court having
3.
in
* been struck off because security had not been
K filed, the Appellant, after obtaining leave, ten,v iered security and prayed for the restoration of
tt.0 appeal, but the High Court held that a peti
tion to that effect was not entertainable under
11sect.558 of the Code of 1877, since the order of

PRACTICE— continued.

m

dismissal had been made under sect. 549 and not
under sects. 556 or 557 :— Held, that on security
being given the appeal sBonld be restored. Kuak
Balwant Singh v. Kuar Doulut Singh 57
4.
In a petition for rehearing of two
appeals which had been fully heard upon their
merits, and in which judgment had been given
and reported to Her Majesty, and I'onfirmed by
regular orders in Council :— Held, that assuming
that a relevant case of new matter had been made
out the decision was final, and the petition must
be refused.— There may be exceptional circum
stances which will warrant this Board, even after
an order of Her Majesty in Council has been
made, in allowing a rehearing at the instSnce of
I
one of the parties ; but this is an indulgence jv^h,
a view mainly to doing justice when BJr^ome
accident, without blame, the party has not been
heard and an order has been made inadvertently
as if the party had been heard. — Bajunder Narain Roe v. Bajai Govind Sing (2 Moore's Ind
Ap. Ca. 220; S. C. 1 Moore's P. C. 117) referred
to.
Venkata Narasimha Appa Rou v. Couet
165
of Wards

PRINCIPAL

-----

AND AGENT.]
Where a plaint
alleged a continued agency in the Defendant and
prayed for relief on the ground that there was a
specific balance against him, and prayed for the
of such sum or any larger sum that
recovery
might be proved to be payable :— Held, that such
suit was essentially one for an account ; that
limitation under Act IX. of 1871 runs from the
date on which the agency ceased ; that the Court
following the general rule ought not to make a
final decree at the hearing, but should order an
account to be taken of such agent's dealings with
the Plaintiffs money. — Where a Defendant in
stead of submitting to an account falsely denies
his receipts, his fiduciary position, and his ac
countability in toto, held that he should be directed
to pajfcthe whole costs of the suit, independently
of the result of the account.
Hubbonath Boy
Bahadoor v. Krishna Coomar Bukshi - 123

REASONABLE USER OF A PASSAGE : See Bight
of Way.
REGULATION XVII. OF 1806.] In those parts
of India where Bengal Regulation XVII. of 180G

is in force the right to redeem a mortgage by conditional sale is governed entirely by the Begulation and not by the terms of the condition. —
Where within a year after servicejsf the notifica
tion of a foreclosure petition the mortgagor de
posited the principal debt and interest for the last
year, alleging that interest for the previous years
was according to the condition to be recovered by
separate suit :— Held, that his suit for redemption
There had been default in
must be dismissed.
payment of the interest due, and by sect. 8 the
mortgage, notwithstanding the condition relied
iSayyid Manupon, had been finally foreclosed.
113
si'B Ali Khan v. Babu Sarju Parshad -

BY DURMOKURRURIRELINQUISHMENT
DAR: See Benami Tbansactions.
OF ABPEAL AFTER DISMIS
RESTORATION
SAL : See Practice. 3.

HEIKS BARRED TWELVE
REVERSIONARY
c YEARS AFTER
ADOPTION: See LimiRIGHT OF WAY.]

Where the UBer of a passage
by the Plaintiffs' scavengers three or four times
in the year for upwards of twenty years for the
purpose of removing refuse from a privy was
relied upon hb establishing the Plaintiffs' right
of way :— Held, that it was no breach or discon
tinuance of the user that the Plaintiffs admitted
instead of their own the municipal scavengers to
whom they were bound by law to afford free
access.
Nor was a daily user by the latter an
aggravation of the servitude, since it appeared
to be reasonable and convenient and no agree
ment had been hhewn specifying times or occasions
of access.
Jrnoo Lall MuBlick v. Gopadl

&iKimm Moojerjee
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INDEX.

172

LONDON:

77

PRINTeD

RIGHT

TO REDEEM: See
1806.

Regulation

SET-OFF : See Practice.

XVII.

01

3.

SUCCESSION OF MOHUNTS.] Vith regard M
the succession of mohunts, the only law to bl
observed is to be found in custom and practice
which must be proved. — Where the Plaintif
failed to prove that the deceased mohunt had thi
power to appoint his successor, and that the sea
to which he belonged were bound to instal thi
disciple whom he had selected :— Held, that hi
suit must be dismissed. Genda Puri ». Chha

-----

tar Puri

SUIT FOR AN ACCOUNT:
Agent.
SUIT

TO

See

Principal

SET ASIDE ADOPTION:

tion.

See

BY WILLIAM CLOWES AND SONS. LIMITeD, STAMFOBD STbEET
AND CHAbING CROSF.

101

an]

Limita
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