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PLAINTIFF.

.

APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER
OF OUDH.

Maintenance

———
Words

Grant-— Construction

— “ Proprietor ”—-“ For

ever

”—

Gmntfor Life.
Where a gift of villages is made by

a

talookdar to

a

junior member of the

joint family as a maintenance grant it is prima facie the intention of the
In a maintenance grant the words
gift that it should be for life.
“ proprietor” and “ for ever ” will not per se create an inheritable estate.
Abdul Majid v. Fatima Bibi, (1885) L. R. 12 Ind. Ap. 159, followed
and extended.

APPEAL

from

a

decree

of

the

Judicial

Commissioner

(Nov. 19, 1896) reversing a decree of the Additional Civil Judge
of Lucknow (Dec. 13, 1893).

The respondent, Arjun Singh, sued to recover possession of
the villages of Sikandarpur, Amolia and Samnapur, making
title thereto as next heir to his brother Sheo Narain Singh, to
Whom he alleged the said villages had been orally granted by
Rajah Bisheshar Bux Singh in the year 1879, and the question
*

Present: Loan
RICHARD Coucn.
VOL.

XXVIII.
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[L. R.

decided was whether this grant conveyed a heritable

estate to

Sheo Narain.

In

Rajah Daljit Singh was talookdar of Bansinghpur in
the district of Rai Bareli.
According to the custom of his
family, the talook descended to a single heir. He accordingly
1856

Bankagarh, Davindgarh, Nadiran
Kuer Khera as maintenance during his lifetime for his three
younger sons, Arjun, Shankar Bux, and Sheo Narain. The
assigned

the

villages

of

summary settlement of December 14, 1858, was made after his
death with his eldest son Jagmohan in respect of all the
villages comprised in the talookexcept Bankagarh and Davind
For these two Arjun Singh and Shankar Bux obtained
garh.
decrees for regular settlement

in 1869.
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never obtained possession of Nadiran

But Sheo Narain

Kuer Khera.

Jagmohan

Singh obtained a decree in regular settlement for Sheogarh
village, which included the village originally assigned to Sheo
Narain. In 1879 agmohan died and was succeeded by his son,

J

Bisheshar Bux, who under an oral arrangement placed Sheo
Narain in possession of the three villages in suit.
Sheo
Narain, on the other hand, relinquished all claim to Nidhan

Kuer Khera.
Bisheshar Bux ﬁled in the revenue department applications
for mutation of names in respect of these three villages in
favour of Sheo Narain.

That which related to Sikandarpur

was as follows :—

“That,

whereas,

agreeably

to my verbal

promise,

I

have,

after the execution of the deed of relinquishment regarding the
village Nidhan Kuer Khera, . . . . given the entire village

Sikandarpur valued
Rs.4400,

.

.

.

.

at Rs.13,500,

owned

and

Samnapur,

valued

at

and possessed by me, to my own uncle

Sheo Narain Singh, for his maintenance,

and placed
him in possession and occupation of both the said villages ; and
. . . .
pray that the name of Sheo Narain Singh may, in the
terms of this application, be substituted and entered in records
(paternal),

I

in place of my name in respect of the zemindary Hakkiat and
Lambardari

of the entire village Sikandarpur,

in perpetuity.”
The application

as regards

as

its proprietor

Samnapur was in the same terms,

VOL. 'XXVI1I.]

-

INDIAN APPEALS.

”
except that the words “in perpetuity were inserted after the
“
as its
words “for his maintenance,” and that the words

proprietor in perpetuity” were omitted at the end.
Sheo Narain’s deed of relinquishment was as follows :—
“ . . . . My father, Rajah Daljit Singh, had, during his lifetime, given me the muaﬁ village of Nidhan Kuer Khera . . . .

I, however, lived
valued at Rs.2000, for my maintenance.
therefore take
him,
did
not
the said rajah, and
jointly with
On Rajah Daljit Singh’s
possession of the Guzara (village).
demise the village, continued under possession and enjoyment
of Rajah Jagmohan Singh. It is a small village, and it is not
possible for me to maintain myself from the proﬁts thereof.
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For

this reason, Rajah Bisheshar

Bux Singh

.

.

.

.

granted to

me out of his own pleasure village Sikandarpur . . . . valued
at Rs.13500, and village Samnapur, valued at Rs.44OO . . . . as
an exchange for the (Guzara) village Nidhan Kuer Khera,
under an oral agreement.”
After the deaths of Bisheshar Bux and Sheo Narain, the
respondent sued the heir of the former to recover the villages,
alleging that Sheo Narain was absolute owner, and that on
the death of his widow he was the next heir. The appellant
pleaded that the oral grant to Sheo Narain for his maintenance
did not confer on him a heritable estate.

The First Court held that the surrounding circumstances did
not justify the inference that Bisheshar Bux intended to grant
an estate of inheritance, and accordingly dismissed the suit.
The Appellate Court held that according to the true intention
of the grant Sheo Narain took a heritable estate. It considered,
ﬁrst, that the grants made by Daljit Singh to his three younger
sons must be assumed to have been all of the same nature.
Secondly, that the absolute character of the grants to Arjun
Singh and Shankar Bux was shewn by the evidence. Thirdly,
that the character of the grant to Sheo Narain in 1879 was
evidenced, from the presumption that, as the village of Nidhan

Kuar Khera was held on an absolute

the villages
similar tenure;

tenure,

exchanged for it would have been given on a
from the language used by the grantor in his application
for mutation of names, and from the continued possession
B

2

J. 0.
1900

an
B1:;:‘:ss*:;:H

1

MwNvémau
-

.

INDIAN APPEALS.

4

R.

J.C.

of Sheo Narain’s widow as a matter of right after her husband’s

1900
~Iv\¢

death.

R AJAH

Ram sum

Bansa SINGH
1:.

AmeN Swen.

-

De Gruyther, for the appellant, contended

that

it lay on the

to prove the grant of an estate of inheritance to
Sheo Narain, and that he had failed to give any direct evidence

respondent
thereof.
sufficient
evidence

grant in
Shankar
inference

With regard to inferences, if they were admissible or
on a question of title, it was contended that the
was insufﬁcient to warrant a ﬁnding that Daljit’s
1856 had been of absolute estates to Arjun and
Bux, and, even if it were, that did not justify an
of Nidhan Kuer Khera being held absolutely by Sheo

Narain; and still less was there any ground for the inference
that the villages granted in exchange for it were granted
The possession by Sheo Narain’s widow
sion to him, which was relied upon, is reasonably
by the talookdar’s liability to provide maintenance
Further, the terms
Narain’s widow and daughter.
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absolutely.

in succes
explained

for Sheo
of

Sheo

Narain’s deed of relinquishment and of Bisheshar’s application
for mutation of names, even if these were evidence of the terms
of the oral grant, did not contain any words sufficient to

The
indicate the conveyance of an estate of inheritance.
following cases were cited: Toolshi Pershad Singh v. Rajah
Ram Narain Singh (1); Moiilvi Muhammad Abdul Majid v.
Fatima Bibi (2); Baboo

Lekraj Roy v. Kimhya Singh (3);

Roshan Singh v. Balwant Singh. (4)
Mayne, for the respondent, contended that the judgment of
the High Court was right. The grants by Daljit in 1856 were
gift or partition so as to secure the
succession of the whole residue of the talook to his own son.
This view of the transaction was approved by the British
Indian Association in 1868 in their award made on the occasion

made by way of absolute

of a further claim being put forward by the younger members of
the family on the ground of the partibility of the talook.
decrees of the Settlement Courts

The

in favour of Arjun Singh and

Shankar Singh in respect of their grants were expressed to be to
(1) (1885) L. R. 12 Ind. Ap. 205.
(2) L. R. 12 Ind. Ap. 159.

(3) (1877) L. R. 4. Ind. Ap. 223.
(4) (1899) L. R. 27 Ind. Ap. 51.

I

VOL.

XXVIIL]

INDIAN APPEALS.

.

It was

them and their heirs.

5

contended that the grants to them

were clearly intended to be absolute and inheritable, and that
there was no reason to suppose that the grant to Sheo Narain
stood on any different footing. It was further contended that
the combined effect of the transactions in 1879, following upon
the previous transactions between

the members

of the same

J.

0.

1900

\/N\l .
RAJAH
Ramnsmm

Baxsn SINGH
v.

ARJUN

Smcu.

family which were all of them by way of compromise of litigated
claims and not merely a discharge of recognised obligations in
respect of maintenance, was to effect an absolute assignment
of all the right which the grantor possessed and affected to
It lay on the appellant under the circumstances to
dispose of.
shew that a special restriction of interest applied to the
particular village in suit. The construction of the deed- in this
case should be
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regards

a

benignant one:

see

Tagore

Case. (1)

As

the special construction applicable to grants for main

“ for maintenance” are words of
description
The nature of the grant must be
and not of limitation.
ascertained from the intention of the grantor, to be collected
tenance, the words

from all the terms of the deed. If there is no other indication
of intention, the usage is to infer from those words that the
grant is in lieu or in satisfaction of an obligation to maintain,
and accordingly only for life. This inference may be removed
by other words, and even by the surrounding circumstances.

The following

cases were cited

as to the effect to be given to

the circumstances in which the transaction took place :
Nursing Deb v. Roy Koylasnath (2) ; Bhaiya Ardawan
v. Rajah Udey Partab Singh (3) ; Lalit Mohun Singh
Chukkun Lal Roy (4); Sr..11 Braja Kisora Deva Garu

Kundana Devi (5); and the two

cases

Rajah
Singh
Roy v.
v.

Sri

cited by the appellant

from 12 Ind. Ap.
De Gruyther replied.

The judgment of their Lordships was delivered by
SIR RICHARD COUCH. Rajah Daljit Singh, a talookdar of
Oudh, who died in
(1) (1872)

1857,

L. R. Ind. Ap.

had

Supp.

Dee. 8.

four sons, Jagmohan, Arjun,
(3) (1896) L. R. 23 Ind. Ap. 64,
73

47, 55.

(2) (1862)
55, 6.1.

1900

wvsl

9 M561-as

Ind. Ap. Ca.

(4) (1897) L. R. 24 Ind. Ap. 76, 88.
(5) (1899) L. R. 26 Ind. Ap. 66.

m,

6
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.

J. C.
1900

\§v\l
RAJAH
Rsmnsnsn

v.
SING-H.

died in 1879, leaving a

son, Bisheshar Bux, who died in December, 1887, leaving a
Shankar died in 1888, leaving two sons,
son, Rameshar Bux.

and
Bsxsn Smou
Armm

J agmohan

Shankar, and Sheo Narain.

[L. R.

Sheo Narain

Ratan Kuer, and

died on

July

23, 1884, leaving a widow,

Jai

The widow died
Mangal Kuer.
At the time of the annexation of Oudh
on December 9, 1886.
in 1856, Daljit Singh was the talookdar of talook Bansinghpur
a daughter,

in the district of Rai Bareli. After the death of Daljit, Arjun
and Shankar made a claim against
agmohan of half of the
talook to be settled with them, the whole having been forfeited

J

In the proceedings of
under Lord Canning’s Proclamation.
the Financial Commissioner's Court at Lucknow on February
with reference to the settlement of the forfeited estate,
it is stated by the Commissioner that these two brothers
refused to accept anything but a complete share of the estate,
disturb

ances; that he had had the parties before him several times,
the plaintiffs then appeared more reasonable, and were willing
to withdraw their claim if the Rajah (Jagmohan) would make
further

allowance;

that Jagmohan

up

lands

paying Rs.1000 more

in perpetuity to the

two

-.--@'_.-M,

some

Singh was
unwilling to alienate any of the property to the detriment of
his own son, and maintained that the plaintiffs’ share was
settled as younger sons by their father; that the talookdar
defendant (J agmohan), after some discussion, in which Maha
rajah Man Singh took part and advised him, consented to give
them

11

and had been several times on the point of creating

plaintiffs, and had signed an agreement to this effect. There
upon Colonel Barrow, the Financial Commissioner, ordered

This was done by the Assistant
Settlement Ofﬁcer, who, on June 22, 1869, decreed the pro
prietary right in the village Bankagarh to Arjun and his heirs.
On June 28, 1869, the same ofﬁcer decreed the proprietary
the settlement

to be recorded.

l

Generated for alum (Columbia University) on 2015-05-29 06:35 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

9, 1869,

right in the village Davingarh to Shankar and his heirs.
The facts as regards Sheo Narain are these. On May 2,
1879,
agmohan having died on February 15 previous, he
executed a deed by which, after stating that his father, Daljit,
had during his lifetime given him the village of Nidhan Kuer

J

Khera,

Pergana Kumhrawan

district, Rae Bareli, valued at

_J

VOL.

INDIAN APPEALS.

XXVIIL]

7

Rs.2000, for his maintenance, that he lived jointly with the
Rajah and did not take possession of the village, and on Daljit
Singh’s death the village continued under the possession and
enjoyment of agmohan, and it was not possible for him to

J

J. C.
1900

‘INSl

RAJAH
Rumsnan
BAKsrr SINGH

v.
maintain himself from the proﬁts thereof ; that for this reason
Amus Swen
“
Bisheshar Bux had granted to him out of his own pleasure

Sikandarpur, rental Rs.1050, valued Rs.13,500, and
village Samnapur, rental Rs.420, valued at Rs.4400,” as an
exchange for the village Nidhan Kuer Khera under an oral
agreement, and made an application for dakhil kharij, and had
village
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them duly registered, he relinquished all claim to that village
and to any property left by the late Rajah.
Accordingly, on
May 2, 1879, Bisheshar petitioned the Assistant Commissioner
of Lucknow that, when his name was substituted in place of
Jagmohan’s, the name of Sheo Narain might be substituted
and entered in records in place of his name in respect of the
zemindary Hahkiat and Lambardari of the entire village
On the same day he made a similar application
Sikandarpur.
for the village Samnapur. There is a difference in the words
of these applications as stated in the record in this appeal. In
the ﬁrst it is said that Jagmohan had given the villages to
Sheo Narain for his maintenance, and at the end, after the
description of the village as in the district of Lucknow, are the
words “

its proprietor in perpetuity.” In the second these
“
words are omitted after Lucknow,” but in the middle of the
“ Sheo Narain for his maintenance,”
document, after the words
“
The difference is not material,
are the words in perpetuity.”
as

the meaning is the same. On the death of Sheo Narain, the
tahsildar having reported it and that his widow was the
proprietress and was in possession, mutation of names as to
both villages was made in her favour, and she was in possession
of them until her death on December 9, 1886.
Bisheshar Bux having died, the suit in thislappeal was
brought by Arjun on October 10, 1889, against his son Rams
minor, and Rani Sukraj Kunwar his guardian, the
present appellants, for proprietary possession of the two villages
of which they were alleged to be in possession, and, being heard
shar,

a

by the Additional

Civil Judge of Lucknow on December

13,

INDIAN APPEALS.

8
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C.

1900

\'V\l
RAJAH
Ramnsnaa
BAKSH Smcn
v.

ARJUN Smcn.

[L. R.

it was dismissed. Arjun thereupon appealed to the
Court of the Judicial Commissioner of Oudh, which reversed
the decree of the Lower Court, and decreed to the plaintiff
1893,

possession of the villages.

The case of Arjun was that according to the custom prevailing
in the family a daughter is excluded from inheritance, and that
he was the heir to Sheo Narain.
The defendants denied the
alleged custom, and asserted that Bisheshar granted to Sheo
The material
Narain a maintenance right only in the villages.
issues of those laid down were whether daughters were excluded

from inheritance by the family custom and whether the right
of maintenance was heritable.
It may here be noticed that
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Shankar as well as Arjun having survived Sheo Narain, Arjun,
if right in his contention, would be entitled to only a half share
of the property.
The First Court found that the custom to
exclude daughters was proved, and, with reference to an argu

Kuer Khera was held by
absolute owner, and that it must therefore be

ment for the plaintiff that Nidhan
Sheo Narain as

that he obtained similar rights in the two villages,
held that there was nothing to prove that it was given to him

presumed
by

Daljit Singh absolutely, and it was unlikely that two villages

of large value

were

given

to him

absolutely

in lieu of an

insigniﬁcant village like Nidhan Kuer Khera. On the evidence
in the petitions the Court held that there was nothing in them
from which it could be gathered that it was the intention of
Bisheshar Bux to create an estate of inheritance, and referred
to the case of Abdul

Majid v. Fatima Bibi

(1), and to three

Judicial Commissioner’s Court similar to the
present, in which it had been held that heritable estates had
cases in

the

not been created, and dismissed

the suit.

.On appeal to the

Judicial Commissioner’s

Court that Court referred to the deci
sion or award of the British Indian Association in a dispute

Arjun and Shankar and

Jagmohan,

in which the
former two claimed that the ancestral property was held in
common and was divisible, and_ each claimed one quarter of it.

between

The opinion or award was against their claim.
But the Court
quotes from the award, which is a lengthy document occupying
(1) L. R. 12 Ind. Ap. 159; Ind. L. R. 8 Allah. 39.

VOL.
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9

ten pages of the printed Record, two passages. One of them is
“ it is clear that Rajah Daljit Singh himself during his lifetime
separated the plaintiffs, after giving them a suitable maintenance,” and the other is “that it has been proved by trustworthy witnesses that Rajah Daljit Singh by this action,”
namely, the gift by him of a village to each of his three younger
sons, intended to avoid future disputes.
It is then said by the
Court,

“It

is clear from the award that the talookdars

who

made it regarded the grants to the plaintiff and Shankar
Their Lordships cannot agree to
Bukhsh Singh as absolute.”
this conclusion from the award. Apparently the question
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whether the grants were absolute was not the matter in dispute.
The question referred was whether the ancestral property
though styled a Raj was held in common and was divisible.
That appears in the statement in the so-called award of the
points in issue and the opinion. There is no ﬁnding that the
The Court then says that the grants to
grants were absolute.
Arjun and Shankar (which were made upon a compromise of
the claim of a quarter share) being absolute, it seems to follow

that the grant to Narain was one of the same nature ; that the
circumstance that Nidhan Kuer Khera, although granted to
Sheo Narain for maintenance,

was granted

to him absolutely

(which is erroneously taken as proved) goes to shew that Sheo
Narain, when he stated in the baz-dawa that that village had
been granted to him as maintenance, was referring not to a
grant for life but an absolute grant; that there was therefore a
strong presumption when he stated in the same document that
the disputed villages were granted to him in lieu of Nidhan

Kuer Khera

he referred to an absolute grant of those villages,

and that Bisheshar Bux when he stated in the application for
mutation of names that he had granted those villages to Sheo

Narain for maintenance was referring to an absolute grant of
them; that this presumption is strengthened by “ proprietor ”
and

“for

ever,”

and was not weakened

by the fact that the

disputed villages were of considerably greater value than
Nidhan Kuer Khera, which was accounted for by Sheo Narain
relinquishing all claims on the talook property movable and
immovable, and that there

was

no

reason

to suppose that

Bisheshar Bux would grant to his uncle, who had lived jointly

J.

0.
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with his father up to the latter’s death, the least he could well
do. The construction is thus made by the Court to depend
upon a fact as to Nidhan Kuer Khera, which was not proved,

RAJAH
Rsmssasn
and
Bmsn Smon
-U.

ARJUN Smcn.

the supposition by the Court of what Bisheshar Bux would
It does not seem to have been in the mind of the Court
that a statement of Sheo Narain in his own favour was not
do.

admissible

evidence.

But the Court had just before said,

“There seems to be no doubt that where the purpose of the
grant is the ‘Gruzara’ or maintenance of the grantee, such
purpose goes to shew that the grant is intended to be for the
life of the grantee; this was so held in Select Case No. 291,
authority of Woodoyaditto Deb v. Mukoond Narain
Aditto. (1) There seems also to be no doubt that in the case of
’
‘
‘
a grant for maintenance the words proprietor and for ever’
will not per se create an inheritable estate.” Their Lordships
may observe that

in the

case

in

L. R.

12

Ind. Ap. 159, where

this was held, the gift by a will was of the management of
property, but it is also applicable in the construction of the
The Court should have stopped here and
dismissed the appeal, and not proceeded to give so insufficient a
reason as followed for allowing it and reversing the decree of

gift in this case.

the

First Court.

This Court had found on the issue whether

daughters were excluded from inheritance by the family custom

The Judicial Commissioner’s
in favour of the plaintiff Arjun.
Court has taken no notice of this issue, and in the view which
their Lordships take of the case it is not necessary to decide it.
That Court also seems not to have been aware that Shankar
survived Sheo Narain and left a son, and consequently

Arjun
could only inherit a half-share of the property.
Their Lord
ships, being thus of opinion that the decree of the First Court
ought not to have been reversed, will humbly advise Her Majesty
to affirm it, and reverse the decree now appealed from with the
costs of the appeal in which it was made.

The respondent

will bear the costs of this appeal.
Solicitors for appellants
Solicitors for respondent

Watkins,

:
:

T. L.

(1) (1674) 22 Suth.

Lempriere.
Wilson
C0.
at

((6
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.
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PLAINTIFF;

1900

AND

KASHI KRISHNA NARAIN

\’V\l

AND ANOTHER

DnrnNDnsrs

Nov. 21 ;
;

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.
Practice—Cert{ﬁcate under s. 596 of the Civil Procedure Code—Spec11al
Certiﬁcate under ss. 595, 600—Procedure in Case below the Appealable
Amount.

Where the

amount
in question is below Rs.10,000, an erroneous
to the effect that the case fulﬁls the requirements of s. 596 of
the Civil Procedure
Code is ineffectual
even if assented to by the
There must be a. special certiﬁcate under ss. 595 and 600
respondent.
that the case is “otherwise ” ﬁt for appeal; granted in the exercise of the
discretion conferred thereby on the Court.
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certiﬁcate

APPEAL from

varying

a decree of the

a decree of the

High Court (Dec. 16, 1895),

Subordinate Judge of Bareilly (Feb.

6,

1894).

The suit was brought in 1892 by the appellant to recover
from the respondent the sum of Rs.24,332, due on account
of mesne proﬁts and interest thereon. The Subordinate Judge
gave the appellant a decree for Rs.13,975 la. 9p. On appeal
by the respondent the High Court reduced this amount to
Bs.10,066 15a.

210.

On December 23, 1889, the appellant's father, as mortgagee
of two villages in suit, had sued the representatives of ai Chand
Bai, the mortgagor, to recover possession thereof in accordance

J

with the terms of the mortgage transaction entered into in
1883.

In that suit

he claimed arrears of interest for the years

1887 and 1888, and obtained

a decree

in full on December

1,

1890.

The respondent, however, continued in possession of the
property and in enjoyment of the proﬁts; and accordingly the

‘

Present: Loan
Coucn.

RICHARD

Hoanousn, Lono

DAVEY, Loan

ROBERTSON, and

SIB

Dec.

8.

INDIAN APPEALS.

12

J.

C.

1900

\I-~’

Bauassr
Psnsnan
U.

KASHI

KsrsnNs
Nanam.

,

[L. R.

appellant again sued to recover these proﬁts as from January 31,
1889. The High Court disallowed that portion of them included
in the Subordinate udge’s decree, which was referable to the

J

period

between

January 31, 1889, and December

23, 1889.

They based their decree in that respect on ss. 43 and 44 of the
Civil Procedure Code: Lalessor Babui v. Janki Bibi (1) ; Lalji
Mal v. Hulasi (2); Venkoba v. Subbanna. (3) On remand it
was -found that this disallowance

involved

a

reduction of the

decretal amount as above stated.

On July 14, 1896, the High Court certiﬁed that the case
fulﬁlled the requirements of s. 596 of the Civil Procedure Code
and admitted an appeal, and on November 12 following the
appeal was admitted.
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Ross, for the appellant,

contended that mesne proﬁts for the
from
31
to
January
December 23, 1889, were recoverable
period
in this suit, and that the High Court had wrongly construed

and 44 of the Civil Procedure Code.
in the former suit, decided on December
ss. 43

The cause of action
1, 1890, was

same as the cause of action in the present suit.

not the

The appellant

was not bound to include in that suit the particular amount of
mesne proﬁts in issue in this appeal.

The right to sue for

mesne proﬁts is separable from the right to sue

[SIR R. COUCH referred to

ss. 211, 212.]

in ejectment.

The cause of action

includes every material fact which a plaintiff has to prove 8-J
obtain a decree. In a suit for mesne proﬁts he has to prove
much more than the right to possess the land.
A suit, there
fore, for declaration of title is separate from a suit in ejectment.
Dismissal of the former does not bar the latter: see Jibunti
Nath Khan v. Shib Nath Ch-uckerbutty. (4) [SIR R. COUCH.
The High Court ought not to have given leave to appeal.
It
only has jurisdiction to do so when the amount is more than
It has no power to give leave merely because of a
Bs.10,000.
point of law.] But see ss. 595, 600, which give the High
The admission of the appeal was in exer
Court a discretion.
cise of this discretion, which
(1) (1891) Ind. L. R. 19 G3.lC. 615.
(2) (1881) Ind. L. R. 3 Allah. 660.

it is too late to interfere with
(3) (1887) Ind. L. R. 11 Mad. 151.
(4) (1882) Incl. L. R. 8 C310. 819.

VOL. XX VIII]
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after all the costs have been incurred; more especially as the
irregularity can be cured by giving special leave to appeal nunc
pro tune.
The respondents did not appear.

11.

13
C.

1900

‘/YW

BsNsnsr
Pmsuan
'0.

KASHI

Dec.

8.

The judgment of their Lordships was delivered by

It will

that the argument
on the merits of the case was broken off because the property
at stake is not such as to give a right of appeal. The amount
in question is little more than Rs.4000. When this was called
LORD HOBHOUSE.

be remembered

to Mr. Ross’s attention, he relied on the allegation that a
substantial point of law is involved. Their Lordships have
found

on previous

occasions
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law has been supposed to give

that the existence of
a

point of
right of appeal in the ordinary
a

course of procedure under the Code.
That is a mistake.
Sect. 596 of the Code requires that in order to give such a right
there must be in dispute either directly or indirectly an amount

of Rs.10,000.

If

the decree afﬁrms the Court below, another

condition is afﬁxed, namely, that the appeal must involve some
substantial question of law. The presence of such a question
does not give a right when the value is below the mark; the
requirement of it restricts the right when the higher decree
afﬁrms the lower.
It is true that by ss. 595 and 600 an appeal may be granted
if the High Court certiﬁes that the case is ﬁt for appeal “ other
Wise,” i.e., when not meeting

is clearly

the conditions of s. 596.

intended to meet special cases—such,

That

for example,

as

those in which the point in dispute is not measurable by money,
To
though it may be of great public or private importance.
certify that a case is of that kind, though it is left entirely in
the discretion of the Court, is a judicial process which could

not be performed

without special exercise of that discretion,
evinced by the ﬁtting certiﬁcate.
No such certiﬁcate has been given in this case. The certiﬁ
cate runs, “that as regards the nature of the case, it fulﬁls
the requirements of s. 596 of Act No. XIV. of 1882.” But it
does not fulﬁl them on account of its small value.
Mr. Ross says that the defendant was served with notice,

Karsmu

N ABAIN.

INDIAN APPEALS.

14

J. C.

and, not appearing,

1900

quite

\IY\l
BaNana!

Pansuan
‘D.

KASHI
KRISHNA

N ARALN.

must

be

taken

to have

assented.

[T1,

R.

It

is

that owing to the defendant’s non-appearance
the defect in value was overlooked; but even if non-appearance
possible

could be taken to signify assent, it cannot

give to the plaintiff

right of appeal which the-Code does not allow, or sustain a
certiﬁcate which from some oversight or other is obviously
Whether, if the learnedjudges had been asked to
erroneous.
a

say that notwithstanding its small value the case was a ﬁt one

for appeal to the Queen in Council, they would have said so,
may well be doubted, seeing that Mr. Ross, whose argument
had advanced to some length before the point of value was

in impressing their Lordships
with the importance of his legal objection to the decree. What
observed,

had not succeeded

is certain

is that the learned judges

were not asked by the

And

it is of great importance not to allow litigants who have
succeeded in the High Courts to be harassed by further
appeal, when there is nothing at stake but amounts of money
as

which the Indian Legislature has decided to be too small to
give a right of appeal, their Lordships will humbly advise Her
Majesty to dismiss this appeal.
Solicitors for appellant

\

:

Barrow, Rogers

<13
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plaintiff to do, and have not done, anything of the kind.

Nevill.
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.

PLAINTIFFS;

1900

AND

ABDUL RAHIM
ON

AND

ABDUL AZIZ

J. C."‘

.

.

DsnnNnANrs.

3\l
Nmz. 21, 23;
Dec. 8.

APPEAL FROM THE HIGH COURT AT ALLAHABAD.

III.

Registration—Act
of 1877, ss. 32, 34—1m1aZidity— Unauthorized
Presentation of Deed-—-Jnvalidity of alleged Wakf.
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A registrar who registers a deed at the request of one whom he knew to
derive his power of attorney from a dead man, and accepts his admission
of the deed, disregards ss. 32 and 34 of
of the dead man’s execution
Act III. of 1877, and the registration is invalid.
Where a deed of endowment declares that its net income, after defraying
“ according to the provisions hereafter made,” is to be applied
expenses
to charitable purposes; but it appears from the terms of the deed that the
property was in substance dedicated to the maintenance and aggrandisement
of the family estates for family purposes and not to charity :—
Held, that it could not be supported as a wakf.

APPEAL from

a decree of

the High Court (June

19,

1895)

reversing a decree of the Subordinate Judge of Meerut (Dec. 23,
1892), and dismissing the appellants’ suit with costs.

The plaint alleged that Syed Mehrban Ali, a wealthy Maho
medan who died on October 26, 1889, being the owner of
did on October 16, 1889,
property valued at Rs.4,00,000,
executed

“ a deed
of wakf,”

dedicating the whole of it to

charitable and religious uses, and sent the same to the registrar’s
ofﬁce for registration, where registration was
ground that the document

did not contain

refused on the

description of the
property it purported to deal with sufficient to identify the
same, and was, therefore, under the provisions of s. 21 of Act III.
of 1877 (the

a

Indian Registration Act, 1877), not admissible to

registration; that Syed died before the omission could be sup
plied ; that on November 4, 1889, the document was registered
by one Syed Habib-ul-lah, described as “the general attorney
and trustee” of the said Syed
the validity of the said

;

“ wakf.”

and that Syed/s sisters disputed

* Present: Loan Hosuousn, Loan DAVEY, Loan RossnrsoN, LORD
LINDLEY,
Sm Rrcussn

Coucn, and Sm Form Norvrrr.

\
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vvv
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[L. R.

The prayer of the plaint was that the document might be
declared to be a valid deed of wakf, and that the property
therein dealt with might be declared to be wakf property and
not descendible to or divisible amongst Syed’s heirs.
Of the issues settled, those which were raised on the appeal
to the

High Court were

as to the

validity of the wakf and

as to

the registration of the deed, so as to affect the property dealt

with thereby.
The wakf
possession

deed

ﬁrst

of property,

sets

out

and then

Syed’s

parentage

“As

proceeds:

I

and

his

have no

male issue up to this time, and it is incumbent on every one
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not to neglect to secure beneﬁt of his soul in the next world, I
wish to establish a perpetual, lasting, and continuing charity,
so that the charitable expenses may in future be defrayed
without any difﬁculty or obstacle in my lifetime, and also after
Hence, in order to seek nearness to God, and to
secure beneﬁt and honour in the next world,
have, while in a

my death.

I

sound state of body and mind, and of my free

will and accord,

without coercion

or compulsion, made a family endowment
(wakf khandani) of my property detailed below.”
And again, “Having withdrawn my proprietary possession
have
from the property, the subject of the endowment,
brought it in my possession as superintendent (mutawalli) which

I

I can

hold during my life under the terms of this document.
Its income and proﬁt shall, after defraying its necessary
expenses according to the provisions hereafter made in this
document,

be applied to charitable

purposes.

No one shall by

reason of his getting any stipend or maintenance allowance
from the income of the property have a right to exercise pro
prietary acts or power to make a transfer, &c.; nor shall this
endowed property be liable to be attached or sold in satisfaction
or recipient of allow
ance; because, it being an endowed property, all the rightﬁ
and those for whom maintenance
of the superintendent
allowances have been ﬁxed shall exist only for their personal
of the personal debt of any superintendent

maintenance.”
Then follows

a

of which clause

1

list of the property, and then certain clauses
”
appointed the said Syed himself “mutaWalli

VOL.

XXVIIL]
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17

or superintendent of the endowed property for his life, with
power to use the income as he should think proper, according
to the provisions of the Mahomedan law and the conditions set
forth in the document itself.
Clause 2 provided for his successors as “mutawallis,” who
then had no son, ﬁrst, from his wives,
then from his daughters, and then from their descendants.
Clauses 3 and 4 ﬁxed the allowances
for himself, his
were to be chosen,

as he

his wives and daughters.
”
Clause 5 gave him and his successor in the “ mutawalliship
power to ﬁx the expenditure.
Clause 6 directed reinvestment of any surplus, which invest
ments were to be regarded in turn as part of the endowment.
successors,
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Clause

7

“

stipulated that no one should have the right to call
”
for an account.
mutawalli

upon any
Clause 8 prohibited the alienation of the endowed property,
except for the purposes of exchange or for the purchase of
other property in place of that sold, and gave a power to raise
money, but only with the consent of the Collector of the district.
Clause 9 provided for the event of a son being born to him,

in which

case such

son was virtually to take the Syed’s place,

and was not to be accountable

to any one

and

;

the deed

concluded as follows :—
“ 10. If, God forbid ! none of
my male or female heirs be in
existence at any time, the authority for the time being shall
have power to take the endowed property into and under his
own possession and superintendence, use its income remaining
after the payment of its necessary expenses, for my spiritual
beneﬁt in such matters (sic) as may, according to the Maho
medan faith and the Hanaﬁ sect, to which
belong, be valid,

I

and
“

for the beneﬁt of the Mahomedans.
have, therefore, executed this deed of family endowment

be

I

that it may serve

as evidence and be of use.”

The Subordinate Judge held that

a settlement

such as this

of property on one’s self or for 0ne’s descendants is
act and valid

as a

a charitable
wakf under Mahomedan law, and that this

vvakf was not open to any objections

or any other law.
VOL. XXVIII.

according

to Mahomedan
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J.

0.

1900

MUJQIZMESA
A;I;m_
RlA_*"_"

INDIAN APPEALS.

18

J.

C.

1900
\@‘0§l

MUJIBUNIISSA
07.

Annur.

Baum.

[L. R.

The High Court, in reference to the point as to registration,
felt themselves bound by a decision of a Full Bench in Hardei
v. Ram Lal (1), and admitted the document in evidence.
They then held that the words used in the deed which had
”
“
been translated as
family endowment
aptly and fully
described the nature of the settlor’s intentions in executing the
said deed; that the object he had in view was to secure
spiritual beneﬁt for himself in the future world by making a
family endowment of his property in favour of his descendants,
on the principle that charity begins at home.
They then criticised in detail the other clauses of the deed,
and expressed their opinion that in executing the same Syed
had nothing in view but to make a permanent
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provision for
his descendants as long as any one descended from him
survived, and to provide for the increase of the estate by
investment of the surplus income.
They declined to give any effect to the 10th clause, as the
dedication under that clause was not to have effect till after

the extinction of the settlor’s descendants at some indeﬁnite
time in the future.
dedication

They pointed

out that a very

Dhur Chowdhry

Ishak v. Russomoy

similar

Abul Fata Mahomed

had been held in the case of

illusory on
account of its remoteness, and they expressed their opinion
that, under the wakf deed in question, not only was there
no

immediate

settlor’s

dedication

of

(2)

to be

any substantial portion of the

property to charitable or religious uses, but that the

settlor never intended to make any dedication whatever to such
uses, his object being to make a perpetual

settlement

for the

support of his descendants in order that he might thereby
secure for himself spiritual beneﬁts in the next world.
Mayne and Raikes, for the appellants,

contended

that this

Being directed by their Lordships to
argue the point as to registration, they contended that the
document was registered by a public officer acting within his
jurisdiction, and even if irregularly registered it was so done
decree was erroneous.

in good faith, and it holds good in spite of irregularity.
(1) (1889) Ind. L. R.

11

Allah. 319.

See

(2) (1894) L. R. 22 Ind. Ap. 76.

INDIAN APPEALS.
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Act

III.

of 1877,

19

[SIR R. COUCH.

-1.0
Merely
1900
putting the deed on the register is not sufficient: it must be
See s. 60 and Sah Mukhun MUl,,:;;,,,m
registered according to the Act.]
Lall.
Even if he acted
Lall Panday v. Sah Koondun
(1)
AQUL
in contravention of the Act in registering the deed when
ss.

17 and 49.

the deceased was not properly represented

him, his

before

Bi“

registration was not declared by any words in the Act to
be a nullity.
It was a mere defect in procedure, both sub

stantially and technically.

Act XX. of
Ewaz v. Birj Lall (2),

Reference was made to

1866, ss. 88. 47, 48, 49, and Mohammed

where it was held that registration alone will render a docu
ment admissible without inquiry as to whether the same was
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See also Act III. of 187 7, ss. 35 and 74, and
properly granted.
In re Shaik Abdul Aziz. (3) The power of the registrar holds
good if he acts in good faith and ﬁnds that the parties are also

so acting.

As soon

application is made the registrar’s
the executing party is not present, the

as the

jurisdiction arises. If
registrar must take steps to satisfy himself whether the pre
If he is satisﬁed without
senter of the deed is authorized.
mistake,
ﬁde
that does not react on
due evidence, or by bona

-jurisdiction. Here the ﬁrst presentation of the deed was by
a person absolutely authorized. The authority had ceased at
the time of actual registration; but even then the person to
Whom directions had originally been given was present, and it
had been executed with intent that it should be registered in
accordance

mere mistake
jurisdiction.
valid wakf.

It

with those directions.

that

was contended

a

would not destroy
to the validity of the deed, it created a

under those circumstances
Then

as

There was

substantial gift to charitable pur
Where it is clear that an appropriation is made to
poses.
charitable purposes, it will not be allowed to fail merely
a

it is shewn to be not supplied with particulars and a
scheme, provided that the Court can direct one.
On the other
hand, an illusory gift to the poor will not sufﬁce to save a

because

It was

perpetual family settlement from being void.
(1) (1875) L. R.
215.

2

Ind. Ap. 210,

(2) (1877)

L. R.

contended

4 Ind. Ap.

175.

(3) (1887) Ind. L. R. 11 Bomb. 691.
0

2

166,

.
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20

J.

C.

1900

that on

a

[L. R.

fair construction of all the clauses of the

deed the use

of the word wakf was not colourable, but that the donees under

MU,;:,;m“ the

deed were to go on devoting

money to charitable purposes

donor himself had done.

A:Il,UL

as the

Rilill

mutwalli were not such

as

would

The powers
be given

given

to the

if the whole endow

Accordingly, this case does not come
Sheik Mahomed Ahsanulla Chowdhry v. Amarchand
Kundu (1), Abdul Gafur v. Nizamudin (2), and Gnanasa»m
ment were a pretence.

within

banda Pandara v. Velu Pandaram. (3) See Hedaya (Hamilton),
vol. ii. p. 334, bk. xv. Reference was also made to Runchordas
v. Parvatibhai

(4); Chotalal Lakhmiraim v. Manohar Ganesh

According to English law, the words of the
endowment would be sufficient: see In re Sutton (6) ; Lewis v.
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Tambekar.

(5)

Allenby. (7)
Branson, for the respondents, who was only heard on the
point as to registration, contended that it was not a mere
defect of procedure which had occurred, but an entire absence
of authority on the part of the registrar, whose registration

under the circumstances
had been no presentation.

was absolutely null and void.

There

The executant was dead, and under

the Act the only person who could present was his representa

His agent during life had no power after his
death to appear for his representative, or to bind him in any

tive or assign.
way.
s. 21.

Moreover, no list of property had been given under
There was nothing before the registrar which he had

authority to accept.
Mayne replied.

-

1

E92

1%

The judgment of their Lordships was delivered by
LORD RonnnrsoN.

The appellants were the plaintiffs in

a

suit before the Subordinate Judge of Meerut, and by their
plaint they prayed that it should be declared that a deed
executed

in October,

1889, by Munshi

deceased, is a valid deed of wakf.
(1) (1889) L. R. 17 Ind. Ap. 28.
R. 19 Ind. Ap. 170.
(2) (1892)
L.
R.
27 Ind. Ap. 69, 76.
(3) (1899)
-26 Ind. Ap.. 71.
L.
R.
(4) (1899)

n

Syed

Mehrban

The property

affected

Ali,
by

(5) (1899) L. R. 26 Ind. Ap. 199;
s.C. (1887) Ind.
R. 12 Bomb. 247.
(6) (1885) 2s Oh. D. 464.

n

(7) (1870) L. R. 10 Eq. 668.
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The plaintiffs
J. 0.
1900
are respectively wives and daughters of the deceased, for whom
Mvl,;;m,,“
The
defendants
were
certain provisions are made in the deed.
two of his sisters, for whom no provision was made in the
Algun
RAH!"
deed.
Both sisters are now dead, and only one of them, Ulfatthis instrument is said to be worth Rs.400,000.

un-nisa, is now represented
Order

in Council

representatives

of

on the record

of August
the

7,

other

in pursuance of an

1900, which

struck off the

Sharif-un-nisa,

sister,

under

circumstances set out in that order.
Of the several issues settled by the Subordinate Judge, two
only have

been argued

in this appeal.

The ﬁrst question

is

by the defendants’ plea that the deed founded on, not
having been legally registered, cannot be admitted in evidence
raised

The second question is raised
by the defendants’ contention that, having regard to the terms
of the deed itself, the property did not become a wakf property.
cannot affect the property.

Both questions have been considered by their Lordships.

registration turns on the Act III. of
1877.
The deed in dispute being an instrument of gift of
immovable property, it came under s. 17 of the Act, and regis
tration under the Act was accordingly, by s. 49, indispensable
in order to render it receivable as evidence of the transaction
The question about

it purported

to record,

and to enable

immovable property comprised

It

it to affect the

The question

therein.

was

the
registered,
lawfully registered?
history of that registration requires to be examined.
The deed as ultimately presented for registration and regis
dated
tered consists of two parts, of which the former part

but

is

was

de facto

is,

which
it

October 16, 1889, and contains the deed of endowment

“
headed
Supplement

and

or
while the latter part
Endowed Property,” and consists of these
It appears that at ﬁrst the munshi who executed
particulars.
the deed, or his advisers, had not adverted to the requirements

conditions,
of

the

of s. 21 of the Registration

Act; and

as the deed as at

presented for registration did not contain
the

“

a

Detail

is
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and

ﬁrst

description of”

“property sufﬁcient to identify the same,” the registrar, on

October 16, 1889, declined to register, but returned the deed
correction

and compliance with

77

those

“for

statutory provisions.
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The deed had been presented on behalf of the munshi by
On
Saiyid Habib-ul-lah, who held his power of attorney.
October

24, 1889, the supplement

or detail

of the endowed

property was added, so as to render the deed registerable,

ABDUL

Rsum.

[L. R.

-

v

and

on that day the deed so completed was executed by the munshi.

On November

4, 1889,

that deed of endowment

(i.e., the com

for registration by the same Saiyid
the interval between the execution of the

pleted deed) was presented

In

Habib-ul-lah.

completed deed and its presentation

to the registrar the munshi
The legal question now to be considered turns on this
last fact.
The narrative, however, may be completed by
mentioning that the registrar accepted the deed and registered
it, recording in writing that the man who had executed it and
died.

whose attorney presented
was not attempted

it for registration was dead.

on the part of the appellant

to justify

the registration of the deed, as regularly done in accordance

with the Act.

The departure from the Act is indeed palpable,
and the only question is whether it invalidates the registration.
The Act, by s. 32, enacts that every document to be registered
under
whether such registration be compulsory (as in the
it,

or optional (as in the case of other classes of
instruments), shall be presented by some person executing or
claiming under the same, or by the representative or assign of
present

case)

or by the agent of such person, representative
or assign, duly authorized by power of attorney.
Now the
who,
case in hand
that of
when
he
person
presented the
a

is

such person,

for registration, as he says he did, on November
1889,
stood in no other relation to the deed than that, before the
of the person

it,

death

4,

deed

executing

he had held his power of

It
attorney.
perfectly plain, not merely from the general
law, but from the terms of this s. 32 itself, that after the
is

only attorney who would have any locus
standi would have been the attorney of the representative or
assign of the deceased. It has been suggested, however, that
the error of the registrar was
defect in his procedure only,
87,
and accordingly, under s.
does not invalidate the act of
man’s

death the

registration.
more radical

To their Lordships the error appears to
nature.

When the terms of

s. 32

be of

a

a
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with due regard to the nature of registration of deeds, it is

J.C.

clear that the power and jurisdiction of the registrar only come

i

into play when he is invoked
relation

to the

whether

It

deed.

by some person having a direct MUv,,:,;mm

is for those

to consider

persons

will or will not give to the deed the efﬁcacy

they

The registrar could not be held to
the jurisdiction conferred on him,
hearing of the

1889,

it

4,

November

was presented

busybody.

Now,

deed was presented

by

it

of one whom he knew to derive his power of attorney
dead man.
Nor
possible to treat this action of the
is

a

at the

with the request made on October 16,
when the principal was alive. Not only had the deed in

fact been executed
afresh

afresh on October 24, but

on November

assuming

4,

1889,

as the

it

registrar as compliance

was presented

minute itself bears; and, even

the continuity of the proceeding,

the death of the

it

The registrar, indeed, did not
he
for
merely disregard
proceeded to accept the admission
of the alleged attorney as
good admission of the execution of
the deed, although s. 34 requires in the case of
decease the
applicant brought

to an end.

a

a

s. 32,

admission of the representative

or assign.

Their Lordships were referred to two decisions of this Com
mittee in support

contention. Neither case
gives any countenance to the view that the absence of any
deed for registration
party legally entitled to present
defect in procedure falling under s. 87. In both those cases
is

a

a

of the appellants’

a

person having title,
his jurisdiction.
The difference is, in their
Lordships’ judgment, vital. They therefore hold the registration
of this deed to have been illegal.
the registrar was throughout moved by
and was exercising

Lordships

have,

according

it

to its terms,

the effect of the deed

is

is,

whether, even assuming

however,

a

Their

if
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from

on

and the

volunteer,

registrar’s minute shews that he proceeded to register
request

it

a

third party, who might be
to their Lordships that when the
a

of

seems

it;

and registered

applies to his proceeding at the instiga

and the same objection
tion

of

it

deed, he got possession

a

execution of

a

if,

conferred by registration.
exercise

1900

considered

the

question

to have been registered, the deed

valid deed of wakf.

It will

be so

to give the property in substance to

Agm
RAH"!
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charitable uses. It will not be so if the effect is to give the
property in substance to the testator’s family.
The deed begins with a statement that the grantor has
always devoted a portion of his income to religious and charit
able purposes,

as seemed proper

He goes on to say that,

time.

and expedient

to him at the

as he has no male issue and

is incumbent on every one not to neglect

to secure beneﬁt

his soul in the next world, he wishes to establish

it
of

a perpetual,

lasting, and continuing charity, so that the charitable expenses
may in future be defrayed without any difﬁculty or obstacle in
his lifetime and also after his deathu Hence, “in order to

I

secure beneﬁt and honour in the next world

have, of my free

will and accord, without coercion or compulsion and while in
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a sound

state of body and mind, made a family endowment

(wakf khandani) to seek nearness to God.” He goes on to say
that he has withdrawn his proprietary possession from the
property, the subject of endowment, and has brought it into
his possession as mutawalli, “ which
can hold during my life

I

under the terms of this document.
Its income and proﬁt shall,
after defraying its necessary expenses according to the pro
visions hereafter made in this document, be applied to charit
able purposes.”
No one was, by reason of his getting any
should the endowed property be liable to
satisfaction

nor
attached or sold in

to have right to exercise proprietary acts,

maintenance,

be

of any personal debts of any mutawalli or recipient

property all the
rights of the mutawalli and those for whom maintenance
allowances have been ﬁxed are to exist only for their personal
of allowance,

maintenance.

because it being

A

an endowed

detail of the property (wakf khandani), which

“the subject of the family endowment under this deed and
conditions
attached thereto,” was then given.
the
The conditions follow the detail of the property, and are ten
was

in number.
The ﬁrst appoints the donor himself to act as mutawalli, and
he is to use the income of the endowed property “in the
shall think proper, according to the provisions of the
way
Mahomedan law and the conditions of this document.”

I

No.

2 provides

for one of his wives and thereafter one of his

VOL.
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daughters, and after their deaths some direct descendant, being

J.

successively mutawalli.

1900

No.

3

ﬁxes Rs.30O a month as the allowance

walli for his or her own expenses and those
4

of

his or her

maintenance

allowances

to the wives

daughters of the donor.

The ﬁfth and sixth purposes are

follows

as

:

“

and

Whatever are

the necessary expenses, such as the salaries of the servants

for

visitors, marriages,
deaths, presents, offerings, and other charitable purposes, like
those of schools, &c., at this time, they shall during the time

the

endowed. property, the

of my superintendence
my superintendence,

expenses

be defrayed

and afterwards

of

by me during the term of
by every mutawalli, sub

provisions of this deed, of his own authority and
according to his own wishes.”
“
6.
The surplus income of the endowed property remaining
after the payment
of the Government revenue, the village
expenses, the expenses of the mutawalli, the salaries of the
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ject to the

servants and stipend-holders and others, &c., shall accumulate,

shall be invested in the purchase
which shall also appertain to the endowed
property and shall themselves be wakf property. The income
of that also shall, in conformity with the 5th paragraph, be
and the money accumulated

of other properties,

spent along

with the income of the endowed property.”

By the seventh condition the mutawalli is to have
cretionary power, with reference
the income

a dis

to the increase or decrease in

property, to increase or decrease
or ﬁx a new allowance. No one was to

of the endowed

the ﬁxed allowances

right on the ground of relationship, &c., to prefer a
claim for increase or decrease or for a new allowance, or a
claim against the mutawalli for the time being for rendition of
have

a

accounts.

The eighth condition forbids sale and mortgage

except

in

certain speciﬁed cases.

The ninth condition
being

i

AQQUL

RAH!“

gives

relates

to the

contingency of

a son

born to the donor after the execution of the deed.
He
mutawalli, with the aid of a munsarim during

is to be the

-

of the muta- M,,l,,;,,:,’msA

children.

No.

0.
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minority. He is to have Rs.300 a month for his expenses,
“ and shall be authorized
to spend all the net proﬁts of the
endowed property according to his discretion in purchasing
property and making addition to the endowed property, in the
erection of houses, in performing shadioghammi, joyous and
mourning ceremonies, and in other necessary and charitable
matters.” It was to be optional to him to create new allow
or put

ances, to reduce, enhance,

a stop to the allowances

of

No other recipient of allow
ances or relatives was to have power to take account from the
mutawalli.
the persons receiving allowances.

The tenth

“if

and last condition declares that
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(which God
forbid l)” none of the donor’s male or female heirs be in exist
ence at any time, the authority for the time being shall have
power to take the endowed property into and under his own
possession and superintendence, use its income remaining after
the payment of its cost of maintenance for the donor’s spiritual

in such matters

might, according to Mahomedan
faith and Hanaﬁ sect, to which the donor belonged, be valid
“
and for the beneﬁt of the Mahomedans.
have therefore
beneﬁt

as

I

executed this deed of family endowment

in order that the same

may serve as evidence and be of use.”

The deed thus closes,

it began, by describing

as

itself

as a

deed of family endowment.

The donor contemplates, it is
true, that his own liberality to religious and charitable pur
poses shall continue in future generations ; but this is only, as
it turns out, to an uncertain and discretionary amount, and as
an incident

of the family endowment.

When

the deed is

examined and collated, and its professions tested by its effective

it proves to

what it calls itself, a “family
Indeed, the theory of the deed
endowment
seems to be that the creation of a family endowment is of
itself a religious and meritorious act, and that the perpetual
application of the surplus income in the acquisition of new
provisions,

properties
purpose.

”

be

pure and simple.

to be added to the family

It

is superﬂuous

estate is a charitable
in the present day to say that this

is not the law.

The part of the

deed

which was most relied on by the

VOL. XXVIIL]
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-1.0
appellants is the general statement or declaration with which
1900
it opens. The words particularly founded on are those in
“
which the testator declares that the income and proﬁt of the MU_;;;:m.,A

endowment shall,

its necessary expenses according to the provisions hereafter made in this document,
be applied to charitable purposes.”
The reference to the
subsequent part of the document carries us forward to the
conditions, where those general intentions are put into con
after

defraying

crete and effective shape. Now, the ﬁfth and sixth conditions
express in clear and deﬁnite language the manner in which
the testator works out the ideas adumbrated in the words
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which have been quoted, and they place beyond dispute the
relative positions of charity and family endowment in the
testator’s scheme.
The ﬁfth condition provides for the pay
ment of what it calls necessary expenses, and among those it
and other charitable purposes,
expressly enumerates “
offerings

like those of schools, &c., at this time.”

The sixth condition
”
deals with the surplus income after those “ expenses are paid,
and dedicates that income to the purchase of other properties;
and the income of the new properties is to follow the same
original estate. The amount to be
applied under the ﬁfth head is in the absolute and uncontrolled
discretion of the mutawalli, and no one has a right to demand
course

as the income of the

an account.
On the terms of the deed itself, therefore, their Lordships
hold that the property is not in substance dedicated to charit
able purposes, but, on the contrary, is dedicated substantially
to the maintenance and aggrandisement of the family estates
for family purposes. The deed, therefore, could not be supported
as constituting a wakf.

Their Lordships will humbly advise Her Majesty that the
appeal

should

be dismissed,

and the appellants

must pay the

costs of the appeal.

Solicitor for appellants: T. C. Summerhays.
Solicitors for respondents: Barrow, Rogers

cﬁ

Nevill.

Agmh

Bi“
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1900
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_

Nov. 14;

COLLECTOR OF JAUNPORE

Dec. 8.

[L. R.

.

PLAINTIFF;

.

DEFENDANT.

AND
.

.

.

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.
Order of Remand under s. 562, O’. G. P.—Order not appealable—Orde'r
Remand not ﬁnal under ss. 595 (a) and 594.

of

The High Court reversed an order of the Court below, which refused
to set aside an ex parts decree without investigating, under s. 108 of the

Civil

Procedure

Code, whether the defendant

non-appearance;

had sufﬁcient cause for his
”
and under s. 562 remanded “ the case
to be disposed of

on the merits :—

Held, that the effect of the High Court’s order was not to set aside the
s. 108.
The order was not
ﬁnal under s. 595 (a), as modiﬁed by s. 594, and an appeal therefrom
ought not to have been admitted.
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decree, but rightly to direct an inquiry under

APPEAL from an order of the High Court (Dec. 23, 1897),
setting aside an order of the Subordinate Judge of Benares
(Nov. 25, 1896), and remanding the case under s. 562 of the
Civil Procedure Code, to be disposed of on the merits.
The order of the Subordinate Judge disallowed
an application made by the respondent

with costs

to set aside a decree

which had been made against him on the ground that it
had been made ex parte.
The application was made under
s. 108, Civil Procedure Code.
The ground for refusing this application was that the decree
In his
was not ex parte, and therefore s. 108 did not apply.
“
the 19th
judgment the Subordinate Judge recorded that
March, 1896, on which the decree in question was passed, was
ﬁxed, to the knowledge

of the pleaders for both parties, for the

of the production of evidence on the issues framed.
These issues had been framed with reference to the plaint
and the written statement ﬁled on defendant’s behalf on the
17th May, 1895 and 19th March, 1896; but the case was
postponed before 19th March, from time to time, either by

purpose

"‘

Present:

Loan

RICHARD Coucu.

Honuonsn, Loan

DevnY,

Loan

RonnnrsoN,

and

Sm

VOL.
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reason of the application of defendant’s pleader praying for the
J. C.
1900
postponement on account of his being busy elsewhere, or by
reason of the record of the suit not having come back from R_,;'1$,,,,,
aunpur, where it had been sent on requisition. The postK‘:‘u““

J

ponement tookplace on the 31st January, 1896, on which an
Order was passed that the case should come on for decision on

the 19th March, 1896, and that the parties with their witnesses
should appear on that date, due notice thereof admittedly

That day having arrived the
having been given to pleaders.
pleader for the applicant stated that he could not conduct the
case and he had received no instructions from his client. There
upon the Court proceeded to try the case, and tried and decided
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the issues on the evidence adduced on plaintiffs behalf and
decreed th suit against the applicant. Now, taking these cir
cumstances into consideration, and also the fact that applicant’s
that of the plaintiff had in the beginning
hold
applied for time to enable him to produce precedents,
that the defendant's pleader, who refused to conduct the case
on the 19th March, 1896, was not without instructions; and
pleader

as

well

as

I

that his appearance in Court, therefore, was an appearance of
his client (the applicant). . . . I may also remark that notice
to a pleader of the date ﬁxed is as good as a notice to his client

in

person.

Hence

the

not ex parte,
Civil Procedure Code.”

decree was

and

no

application lies under s. 108,
The High Court set aside this order, holding that the decree
was ex parte, and remanded the case under s. 562, to be
“ It
appears to us that
disposed of on the merits. They said:
the decision of this Court in Bhagwcm Dai v. Hira (1), and of
the High Court at Calcutta in Jonardan Dobey v. Ramdhone
Singh (2), are authorities in favour of the contention of the
appellant that an application lay in this case under s. 108 of

Act No. XIV. of 1882.

On the other hand, we have been

pressed by the learned counsel for the plaintiff decree-holder
with the decision of their Lordships of the Privy Council in

Khan v. Sahibzada Ahmed Ram

Sahibzada

Zein-ul-abdin

Khan.

The procedure which the Subordinate Judge must

(3)

(1) (1897) Ind. L. R. 19 Allah. 355.
(2) (1896) Ind. L. R. 23 Calc. 738.

(3) (1878) L. R. 5 Ind. Ap. 233;
s.C. Ind. L. R. 2 Allah. 07.
_

031$‘-:;‘g:EyP

__.
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in our opinion have adopted, was that under s. 157 of Act
of 1882. That section makes applicable, so far as may

1900

RAEDHA
K“:‘l“"“
C§':'UE::g;*E9F

——

coming within the section, the procedure of Chapter VII.
of the Code.
Sect. 157 apparently relates to a later period in
cases

litigation than the sections which are to be found in
Chapter VII., but there is no difficulty in ascertaining the
rule to be followed in cases under s. 157 by reference to
Chapter VII. It has been contended for the plaintiff decree
holder, that the effect of the decision of their Lordships of the
the

Privy Council in Sahibzada Zein-ul-abdin Khan v. Sahibzada
Ahmed Raza Khan (1)
that there can be no decree which
defendant who has, at

any time and on any occasion before the decree

is

decree ex parte against

a

can be called

a

is,

1

XIV.
be, to

made, put in

in the suit, although at the hearing he may
have been absent and unrepresented, or may have had present
In our opinion the
merely
pleader who had no instructions.
a

of

decision

their

Lordships

of

referred to the opening paragraph
1859.

Privy Council merely
Act No. VIII. of

the

of s. 119 of

That section itself shews quite clearly that there can

be ex parte

decrees against

have put in appearances

defendants,

in the suit.

appeal in the earlier

whether or not they
The prohibition of an
limited, to apply the
a

is

part of s. 119
case in
decision of their Lordships of the Privy Council, to
which the defendant had not put in any appearance at all. In
our opinion the decision of their Lordships of the Privy Council
has no bearing on the case before us here.”

it

Upjohn, Q.C., and Ross, for the appellant, contended that
theldecree of the Subordinate Judge, dated March 19, 1896,
was not an ex parte decree within the meaning of s. 108 of
could not be set aside
Act XIV. of 1882, and therefore that
The defendant was present through his
under that section.
The day was ﬁxed to the
pleader when the decree was made.
It had been postponed on the
knowledge of both parties.
Under these circum
application of the defendant’s pleader.
stances the presence of the pleader was the presence of the
defendant.

Sect. 108 could not apply, for the decree was not
(1) L. R.

5
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Ind. Ap. 233.
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VOL.

ex parte, the summons

prevented

had been served, the defendant was not

from appearing

by any cause sufﬁcient

or insufﬁ

cient, for he did appear.

The decree itself had never been
ﬁnal,
from
and
was
and it could not be set aside
appealed
under

5.

Phillips, for the respondent, contended that the order of the
High Court was not an appealable order, since it was not a
ﬁnal one: see ss. 594, 595 (a). As an interlocutory order it
merely directed the lower Court to try the matters in suit on
the

It

merits.

was
was

held rightly that the decree of March 19, 1896,
not ex parte, with the result that the Subordinate Judge
bound to adjudicate under s. 108, whether there was

for setting it aside. There was no ﬁnality about an
of that kind; it merely directed the judge of the lower
Court to exercise his jurisdiction and adjudicate upon the case
on the footing that his decree already made was an ex parte
ground
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order

one.

Until

his remedies
to shew-—(1.)
decree

;

(2.)

he had done so the appellant

in the Court below.

It

had not exhausted

was still open to him

that there was no ground for setting aside his
that the decree was right upon the merits.

Ross replied.

The judgment of their Lordships was delivered by

To this appeal from the High Court of
LORD RonnnrsoN.
Judicature for the North-Western Provinces, Allahabad, it
is objected by the respondent that no appeal to Her Majesty
in Council lies against

the order complained

of.

For

the due

it is necessary brieﬂy
in
to trace the procedure
the suit.
The suit was brought on March 10, 1892, before the Sub
ordinate Judge at Benares, for the recovery of money alleged
to be due under two bonds, executed by a person of whom the
understanding

of the question thus raised

Shankar Dat Dube was the legal representative.
That defendant is now deceased, and is represented by the
He appeared in the suit, and on May 17, 1895,
respondent.
defendant

ﬁled a written statement
nature of the questions
statement

_

Cornnoros or

108.

with

a

list of documents.

Into the

raised by the plaint and the written

it is unnecessary

to enter, as the questions

before
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their Lordships

C.

defendant at a

1900

\/VW

Ilsr Rsnns
KISBEN
v.

Connncron

J

AUNPORE.

or

[L. R.

out of the part taken by the
certain stage of the procedure.
It is sufﬁcient
arise

solely

that the issues settled between the appellant and
Shankar Dat Dube were :—(1.) Has the plaint been amended
No. 1 (Shankar Dat
according to law?
(2.) Is defendant
Dube) the heir of Rajah Harihar Dat? (3.) Is the deed of
to

note

mortgage

legally valid?

Could

Harihar Dat duly legally
Is the deed of ,mortgage

property?
(4.)
A ﬁfth issue was settled, but it did not
genuine?
Shankar Dat Dube, but only certain other defendants.
the

hypothecate

Prior to March

19, 1896,

the

case had

repeatedly

affect
been

before the Court, but had from time to time been postponed;
and on

January 31, 1896, an order was passed that the case

should come on for decision

On each of

Shankar Dat Dube was repre
On
March
sented by a pleader.
19, 1896, it is recorded by the
“
Presiding Judge that Defendant No. 1 is to-day absent. No
one appears for him. His pleader informs the Court that he
these occasions
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on March 19, 1896.

the defendant

has no instructions
proceeded
tiff,

and

to proceed with

the case.”

The Court

his absence, heard evidence for the plain
decided the issues, giving decree for the claim
as

in

with costs.
On April 9, 1896, Shankar Dat Dube applied to the Court
under s. 108 of the Civil Procedure Code to set aside this
decree, on the ground that neither the defendant, applicant,
nor his general attorney had notice of the date ﬁxed, and that
for this reason he could not conduct the suit. The appellant
ﬁled a reply denying that the 108th section applied, and assert

ing that the defendant
before a different

had

judge from

The application came
Madhab Roy, who had pre

notice.

Nil

The new judge, notwithstanding
19, 1896.
had
recorded
his
that the defendant in question
that
predecessor
was absent, that no one appeared for him, and that his pleader
informed the Court that he had no instruction to proceed with
sided on March

the case, forthwith disallowed

the application with costs.

No

opportunity was given to the applicant to satisfy the Court in
terms of s. 108 that he was prevented by any sufﬁcient cause
from appearing when the suit was called on for hearing, the
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J-0
that the applicant had in fact
appeared, and that the decree was therefore not ex parte.
1;9_f>_Q
Against this order an appeal was taken to the High Court at Rn RADHA
Krsmm
Allahabad, who allowed the appeal and pronounced the order
v..
now appealed against. - The terms of the order are as follows ;
G‘§f~tf;§g:E?'
of the decision

theory

“It

being

that this appeal be allowed; that the order of
Subordinate Judge of Benares be set aside; and that the
is ordered

the

case be

and it hereby is remanded

under s. 562 of the Code of

Procedure to the Court of the said Subordinate Judge to
be disposed of on the merits.”
The appellant represents that by this order the High Court
Civil

set

have

remanded

aside

the

decree

of

March

19, 1896,

and

have

the original suit to be disposed of on the merits.
disclaims

The respondent

for the order

any such sweeping

and holds that what is remanded is merely the applica
immediately before the Court, to wit, the application to set
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effect,

tion

the decree, and that it is this application which the
Subordinate Judge will, under the remand, proceed to dispose
aside

of

by allowing the respondent

the

conditions speciﬁed in

to endeavour

s. 108, and then,

to satisfy him of

if this be done, by

setting aside the decree.
is

Their Lordships are clearly of opinion that the respondent’s
the just construction of the order of the High Court.
The

application by the respondent to set aside the decree might be
“ the case ” with at least as much
described as
accuracy as the
original suit, in which there was a standing decree

;

and unless

until that decree has been set aside, there was no means of
The form of the records is inconsistent
remanding that suit.
with the appellant’s view. The judgment of the High Court is
headed “Case 2 of 1897.
First appeal from the order of the
and

Subordinate

Judge of Benares dated October

is the dismissal

of the petition under s. 108.

which
And the decree is
8, 1896,”

That then was the “ case” with
which the High Court was dealing.
But further, if there be
any ambiguity, it is to be presumed that that was done which
headed

in similar fashion.

the law required

;

and it is allowed by both parties and is clear

Lordships that, assuming the 108th section to apply at
all, the proper course was to remand the application to the
VoL. XX VIII.
D

to their

—
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Judge to dispose of that application with due
1900
There is, however, a
regard to the conditions of the section.
RAITJDHA further consideration which is conclusive as to the true intend
KMEN
ment of the order, for the learned judges in their written
'0.
Subordinate

C.

CF
-_
-

Judge that
he had disposed of the case without considering whether the
defendant was prevented by sufﬁcient cause from appearing
and maintaining his defence at the hearing on March 19, 1896.
Their Lordships would require very clear language in the
judgment point out

as the

order which was intended
them to construe

it in

error of the Subordinate

to effectuate this opinion to induce

a sense

which would stultify the Court

the order is a ﬁnal order in the sense of s. 595 (a) as modiﬁed
The mere fact that
by s. 594 of the Civil Procedure Code.
the

High Court, apparently

on the assumption

that

it was

such an order, have certiﬁed the sufﬁciency of the amount and
value of the suit cannot make appealable an order which does

not fulﬁl the statutory conditions.

Now it does not in their
is

a

is

it

it,

Lordships’ judgment admit of doubt that, assuming the order
in no sense
to have the meaning which they ascribe to
of the term
ﬁnal order. It
purely interlocutory order
a

is

to advise Her
Accordingly their duty
directing procedure.
Majesty to dismiss the appeal. Precluded as they would there
fore be from proceeding to examine the merits of the order,
their Lordships do not regret that in the course of ascertaining

its true construction they have necessarily had to consider the
law applicable to the case, and to pronounce that no other order
would have been appropriate save that which they ﬁnd to have
The appellant must pay the costs of the appeal.
:

Solicitors for appellant
Solicitor for respondent

Barrow, Rogers
Solicitor, India

d

been made.

:
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pronouncing it.
Their Lordships having thus ascertained the true meaning of
the order appealed against, the question is whether an appeal
lies to Her Majesty in Council, and this depends on whether

Nevill.

Office.

INDIAN APPEALS.

XXVIII.]

VOL.

MAHARAJAH OF BHARATPUR

35

.

.
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RESPONDENT.

APPEAL FROM THE HIGH COURT AT ALLAHABAD.

ON
Decree

DEI

upon a Mortgage—C0'nstr'uction—Interest
of Property Act,

to

Date Qf Payment—Transfe'r

s. 88.

Sect. 88 of the Transfer of Property Act must not be construed as
precluding interest upon a mortgage after the day ﬁxed for payment of the
amount due thereunder into court.
Where a decree directed payment of the mortgage money with interest
to the date of payment, held, that a subsequent direction in the same
decree to calculate interest up to the date ﬁxed for payment into court
without any refusal of interest after that date was insuﬁicient to limit
the amount of the decree or to introduce any ambiguity therein.

APPEAL from an order of the High Court (July 28, 1898)
affirming an order of the Subordinate Judge of Agra (Sept. 25,
1897).

The appeal arose out of an application dated February 17,
1896, for execution of a decree obtained by the appellant, onJanuary 7, 1886, based upon a deed of mortgage. The respondent
debtor on

judgment
interest

claimed

April 14, 1896, objected, on the ground that

by the decree-holder

after

July

20, 1886, the

by the Court passing the decree for payment

date ﬁxed

of the

decreed, was not recoverableunder the decree. The
appellant, on the other hand, contended! that he was entitled
amount

interest up to the date of realization of the entire amount
decreed,- that interest up to that date was awarded by the
to

decree,

and

that the judgment debtor never objected to the
of the two
for execution

claimed, on the occasion

payment

of the interest

previous

applications made after July 20, 1886,
in which interest up to the date of payment had

of the decree,
been claimed.

The Subordinate Judge allowed the respondent’s objection,
"‘

Present:

Loan

Honnousn,

Loan

C."‘

1900
)4\r§J

AND

RAM KANNO

J.

MACNAGHTEN,

Loan

LINDLEY,
-

RICHARD Couurr, and Sm HENRY SrnoNc.

D

2

Sm

July

17;
Nov. 10.

INDIAN APPEALS.

36

J.

C.

1900
@lY§l

MAHARAJAH

or

BHARATPUR
‘U.

RAM KsNNo
Dar.

[L. R.

and dismissed the application for execution of decree, whereby
the appellant

had

due under the

the sum of Rs.144,791

claimed

decree including interest

up

5a. 4p. as

to the date

of

application.
The decree in question, dated January 7, 1886, is sufficiently
set out in their Lordships’ judgment.
The material passage in the Subordinate udge’s judgmentiis
as follows :—

J

“It

is an admitted

fact that the plaintiff claims to recover

July

interest even after

20, 1886,

which was the date ﬁxed by

the Court for the payment of the mortgage money under s. 88
of Act

IV.

of 1882.

I have

read the judgment and the decree of
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the original suit, and they are as clear and speciﬁc in awarding
interest to the plaintiff up to

July

Neither of these documents

admits

20, 1886, as could be desired.
of any doubt, and

that according to those documents the decree-holder
to interest up to July 20, 1886, but not after that.”

With

regard

to the

appellant’s

contention

I

hold

is entitled

that,

as

the

judgment debtor had not up to April, 1896, objected to pay
interest after July 20, 1886, she was estopped from disputing
her liability Ito pay interest after that date, the Subordinate
held that there “was hitherto no necessity for the
judgment debtor to raise that objection, because there was
Judge

always something

due to the decree-holder

out of the amount

But now that the decree
originally decreed in his favour.
holder claims to recover a sum over and above the amount
decreed in his favour, thejudgment debtor is justiﬁed in raising
The Subordinate Judge also ruled that a plea of
res judicata could not be successfully raised unless it were
shewn that the matter had been heard and ﬁnally decided.
The High Court afﬁrmed this order.
After commenting on the ambiguity in the terms of the
the plea.”

decree of January 7, 1886, they held that

“in

the face of this

conﬂict we are in the same position as the learned judges who
had to put an interpretation on the decree in Amolak Ram v.
Lachmi Namin. (1)” Following the ruling of the High Court
in that case, that in a decree for sale of mortgaged property
~

(1) (1896) Ind. L. R.

19

Allah. 174.

VOL.
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the Court has no power under s. 88, read with s. 86 of the

Transfer of Property Act, 1882, to allow interest beyond the
date ﬁxed by the decree for payment of the mortgage money,
the learned judges decided that the decree of 1886 did not grant
interest beyond

July

20, 1886.

it

earlier.

Q.G.,, and Ross, contended that the decree of
January 7, 1886, should be construed as awarding interest not
merely until July 20, 1886, but until realization of the amount
decreed.
That construction would make the decree in accord
Cohen,

with the existing law. As regards Amolak Ram/s Case (1)
relied upon by the High Court, it was contended that it was
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ance

longer of any authority. Subsequent to that decision, the
High Courts at Calcutta and at Madras dissented in two cases
no

therefrom,

and Sabbarayar v. Ponusamn}.
power,

in

Nath Dey (2)
held
that
a Court has
They
(3)
88 of the Transfer of Property

namely, Achalabala

under

a decree

s.

Bose v. Surendra

Act, to award interest subsequent to the decree and the date
ﬁxed by the decree for payment until realization.
In view of this conﬂict of authority in the Indian High
Courts, the High

Court at Allahabad referred the case of
Bakar Sajjad v. Udit Narain Singh (4), in which the facts
were similar to those in the present case, to a Full Bench.

In that

Court, having before them a decree for sale of
property capable of two different constructions,

case the

mortgaged

“Which

two would make the decree in
accordance with law—the construction that it awards interest
only up to the date ﬁxed for payment, or the construction that
The question depends
it awards interest up to realization?
observed:

of the

upon the interpretation of ss. 86, 88, and 89 of the Transfer of

Property Act, 1882, read with ss. 90, 94, and 97 of the same
Act, and with s. 209, and forms 109 and 128 of the 4th
(1) Ind.

L. R.

(2) (1897)
766.

19 Allah. 174.

Ind.

L.

R.

24

Cale.

C.

1900

\dY\l
MAHARAJAH

or
Bsaaurrua
‘U.

They also concurred with the First Court that the respond
ent was not estopped in her contention by having neglected to
raise

J.

(3) (1897) Ind. L. 11. 21 Mad. 364.
(4) (1899) Ind. L. R. 21 Allah.
361.

-

RAM KsNno

DEI.
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MAHARAJAH
or

Bnsnxrrun

Rm

v.

Ksmvo

D111.

schedule of the

Civil Procedure Code.

[L. R.

Upon this point there

is a conﬂict of authority.”

Full Bench judgment

The

then held that the Calcutta and

Madras rulings had been approved by the Privy Council
decision in Rameswar Koer v. Syed Nawab Mehdi Hossein
Khan. (1) It follows that the order in this case should be
reversed for that the respondent’s
after

July

objection to paying interest

without legal foundation. As to the
Civil Procedure Code, s. 13, expl. 2.

20, 1886, was

point of estoppel,

see

Reference was also made to s. 88 of

Act IV. of 1882; and it

that its true construction did not prevent
interest being payable up to date of realization.
Mayne, for the respondent, contended that the decree in this
case on its true construction did not give interest after July 20,
was

contended

The Court, in withholding interest after that date,
followed the rules laid down in ss. 86 and 88 of Act IV. of

Generated for alum (Columbia University) on 2015-05-29 06:35 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

1886.

Moreover, the decree-holder

1882.
interest

in his plaint.

Form No. 109, gives

did not ask for subsequent

The

Civil Procedure Code, schedule

a special

form of plaint expressly asking
That form was

for interest beyond due date up to realization.

not adopted. No expressions were used in the plaint which
The Court decreed as prayed,
directly asked for such interest.
and there was nothing in the judgment to shew that the Court
which made the decree thought that subsequent interest ought
If the judgment was wrong, it could have
to have been given.
been corrected in review or by appeal, but it cannot be altered
There is therefore no decree for
in the execution department.
the interest claimed,

and

it would have been illegal for the

Court in executing it to go beyond its terms.
Counsel for the appellant were not heard in reply.
The judgment of their Lordships was delivered by

1900
\-"0%

LORn I-IoBHOUsE.

Nov. l0.

This is an appeal from an order made in

execution proceedings.

and the respondent

gagee;
ber 11,

represents

a

mort

the mortgagor who was

The mortgage was made on Decem
The mortgagor
1882, to secure three lacs of rupees.

defendant
-

The plaintiff, now appellant, is

and is dead.

(1) (1898) L. R. 25 Ind. Ap. 179; s.C. Ind. L. R. 26 Calc. 39.
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failed to pay, and the mortgagee

39

ﬁled a plaint which is not in

but which from the Subordinate Judge’s recital in
his judgment appears to have been of an ordinary nature,
the record,

for payment of principal and interest on a day to be
ﬁxed by the Court, and for sale in default of payment.
The
frame of the suit, however, so far as it explains the decree, is
most properly taken from the decree itself, on the construction
praying

of

which the whole case turns.
The decree bears date January

discussions on

It will make the
7, 1886.
it clearer if the material expressions in it are

under separate heads.
seeks the following reliefs: That the
(ae) The plaintiff
principal and interest due up to this time, together with such
further interest as may accrue due from the date of the ﬁling of
arranged
“

plaint up to the date of payment, and also the costs of this
suit with interest thereon up to the date which may be ﬁxed by
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the

the

“

Court may
(b)

It

be ordered to be paid

is ordered

claim be decreed
“

;

and decreed that the

plaintiff’s entire

:

with interest pendente lite on the principal at the rate
claimed and costs of the suit;
“

(c)

The plaintiff will get future interest at 8 annas per cent.
on the amount of decree and costs;
“
six months the sum of
(e) Defendant to pay within
(d)

Rs.3,00,000 on account of principal

”

;

Then follow directions for payment within the six months
of speciﬁed sums of money under different heads :
I. Interest included in the claim, i.e., up to date of suit ;

II.

Interest pendente lite at the rate of 9 per cent.;
III. Future interest to 20th January, 1886, at 6 per

“

cent.

;

IV. Future

cent.

;

V. Costs of suit.

interest

to 20th

July,

1886, at 6 per

(f) In the event of default in payment of the entire decretal

auction in satis
property be sold
faction of the decretal amount by enforcement of the lien, and
amount, the hypothecated

in the event of any portion of the decretal amount remaining
unpaid, the balance of the decretal amount be recovered from
the other property

of the debtor deceased.”

J.

C.

I900

v\~
BIAHARAJAH

or
Bnsnsrrun
-0.

RAM KsuNo

DEI.
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1900

The plaintiff has made applications for execution from time
to time under which he has realized large sums.
The last

Manamaan
or
Bnsnyrrun

application was made on April 14, 1896, and on that occasion
the defendant for the ﬁrst time raised the objection that

ZV§l

v.

RAM KANNO

DEI.

according to the decree no interest is payable
the

day

July

20, 1886.

ﬁxed

for payment

of the

speciﬁed

subsequently

to

sums—namely,

On September 25, 1897, the Subordinate Judge, who was not
the judge who made the decree of 1886, allowed the objection.
His reason is given thus :—

“It

is an admitted

fact that the plaintiff claims to recover

interest even after the 20th of July, 1886, which was the date
ﬁxed by the Court for the payment

under

s. 88 of

Act

IV.

of 1882.

of the mortgage

I have

money

read the judgment and
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the decree of the original suit, and they are as clear and speciﬁc

in awarding interest to the plaintiff up to the 20th of July,
1886, as could be desired.
Neither of these documents admits
decree-holder

I

hold that according to those documents the
is entitled to interest up to the 20th of July,

of any doubt, and

1886, but not after that.”

The learned judge does not further examine the language
of the decree, but his decision that it excludes interest after

July

20, 1886, can only be supported

by holding

enumeration of sums speciﬁed under head
day in order to avoid a sale under head

(e)

(f)

that the

to be paid on that
has the effect of

cutting down the general terms of heads (a), (b), (0), (d), which
if not so cut down would give interest to the day of payment.
On appeal, the High Court afﬁrmed the decision of the
The learned judges take a different line
Subordinate Judge.
of reasoning.
They do not ﬁnd the decree so clear against the
plaintiff as it appeared to the Subordinate Judge. Their
difficulties, and with them the precise ground of their decision
will be best stated in their own words :—

“Thus we have before us
holder places

a decree

upon which the decree

interpretation and the judgment debtor
another and a totally different interpretation.
Each claims
that the interpretation for which he or she contends is autho
one

rized by the operative words of the decree.

We have tried to

INDIAN APPEALS.
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if those words are capable of being so read as to leave no
room for doubt in the mind of the Court executing
what the
The
intention of the Court was which passed the decree.

J.

sufﬁcient

In

guide.

one part

they seem to point to an intention of the Court to grant all that
the decree-holder

In another part

asked for in his plaint.

which cover each portion of the relief asked
for with the exception of interest to date of payment, and thus
the two parts are at conﬂict.
The decree-holder urges that at
details are given

the time
entered

which went into such details

Court

did, would not

quent

to the date (July

it

if

decree

to

similar effect.

In

Court passing the
had intended to grant interest subse
as the

20, 1886) have omitted

6

with future interest at

to say,

the face of this conﬂict we are

together

or words

per cent. to date of payment,’

in the same

position as the learned judges who had to put an interpreta
tion on the decree in

is is

where

it

Another. (1)

In

that

Lachmi Narain v. Amolak Ram and
the learned judges held, ﬁrst, that

case

possible to do so the construction to be placed upon
a

;

decree

if

that construction which would make the decree one
in accordance with the law and secondly, that
decree goes

a

it,

beyond what the law allows and leaves no room for doubt as to

sum beyond what the law allows.”

that under

was laid down

suit by

a

the decree to be made in

a

the Transfer of Property Act, which prescribes
mortgagee

s. 88 of

the nature of

for sale,

is

the case referred to

it

be

it

In

though

a

even

it

it

then the Court executing
the construction to be placed upon
has
no
execute
for the sum decreed,
the decree
option but to

not competent for the Court to give interest beyond the day
ﬁxed for payment into court of the amount declared necessary

redemption and to avoid sale. The view of the High
Court then
quite clear in its application to the decree in
this suit.
They think that the speciﬁcations under head (e) are

to effect

is

with the results which would otherwise

upon heads (a), (b), (c), and (d); there

(1) See Amoluk Ram v. Lachhmi Narain, Ind.

therefore

L. R.

19

a

inconsistent

is
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a

due

‘

be

of passing the decree the Court could not have possibly
any detailed sum as representing what might eventually
under this head. True, but we should expect that

follow
serious

Allah. 174.

C.

1900
~Pv\l

MAHARAJAH

or
Bmuwrrun
1:.

RAM KaNNo
Dar.

.

are not

words by themselves

a

it,

see
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J.C.
1900

\'V\l
IWABARAJAK
oF
BHARATPUR
v.

RAM KsNNo

DEI.

[L.

R.

ambiguity in the decree ; and they are bound to incline to that
construction which would make it in accordance with law,
rather than to the opposite one.
Their Lordships agree that all ambiguous documents should
be construed rather to make them accord with law than to
make them conﬂict with it. But they are unable to see any
such ambiguity in this decree as to call for the application of

that principle. In their view the foundation of the decree is
That head decrees the entire claim of
contained in head (b).
the plaintiff.

It

The claim

so

decreed is set forth

in head

(a).

is principal and interest due to the date of the plaint, plus

interest to accrue due between the date of the plaint and the
date of payment, plus the costs of suit with interest thereon up
The plaintiff

to the date which may be ﬁxed by the Court.

The sentence

is

not happily constructed, but such is the reasonably clear out
come of it. Then heads (c) and (d) mention interest subsequent
to date of suit. There is a reason for that, because the sums
of interest allowed—ﬁrst, up to date of suit; secondly, between
that date and the decree (pendente lite, as it is called); and,
thirdly, after decree—differ in point of rate. All the same,
these two heads are included in the plaintifs entire claim.
Then comes head

(e).

In it

the Court calculates beforehand,

instead of leaving for subsequent
the mortgagor must pay on

property and avoid

a sale.

f

account, the amounts which

July

If

20

in order to redeem his

he does not pay, the

further

there
as the

is

it,

part of the decree—head ( )—is to be executed. But there is
nothing to say that if the mortgagee is kept out of his
nor
money beyond July 20 he is not to have interest upon
that
the
Court
intimation
considered
the
relief
any
given by
the ﬁrst four heads to be restricted by head (e). As, then,
no inconsistency, the duty of the executing

Court is,

High Court rightly points out, to carry the orders of the

decree into

whether

it

effect, as being

conclusive

between

the

parties

may or may not be disputable in point of law.

Apart from the question whether the Court could lawfully
give interest to the day of payment, the only difﬁculty of
construction suggested by the learned judges

is
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seeks that all this shall be ordered to be paid.

the omission of
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“ with future interest to the
day of pay-..
But it is not clear what difﬁculty this omission
nor at what point those words should be expected to
to

words equivalent
ment.”
creates,

They could not come into head (e), because that
only to the period terminated by July 20. Head (f)

in.

come

relates
does

not specify

It

amount.”

which

it is then referring to July
is

to

On

or sale.

propriety
struck

any particulars, but uses the term

have

subsequent
used

20,

whether there

determine

its

the

the High Court

On its ﬁrst

appearances
words

the

the critical

shall

be

(e),

moment

redemption

the Court might with

omission of which has

But there is no inconsis

as strange.

difﬁculty in supposing that the term “ decretal

tency or, indeed,

amount”

decretal

it does mean the sums speciﬁed under head

appearance
because

“

is true that the term is used rather loosely, and

applied to subsequent changes of event.

has to be
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means

the

due

amount

whenever

the

decree

is

speaking or being called into action under heads (a), (b), (d).
It is far more difﬁcult to suppose that the Court, though
contemplating a sale, and more than one sale, with the

inevitable delays, before the debt could be got in, should at
each successive
to be
sale

the

time have considered

amount

on

required

July

the “decretal amount”
20

in order to avoid any

at all.

This view of the decree is sufﬁcient to decide the present
But a question of such great and general importance
appeal.
has been raised by the judgment of the High Court that their
Lordships cannot, with due regard to public convenience, avoid
as

If

Act

be

alleged, it works a startling abridgment of the remedies

of

passing an opinion on it.

the effect of the Transfer

mortgagees as previously understood.

So far as appears from

reported cases, or from anything known to the counsel who

this appeal, it was a new discovery in the year 1896
when the case of Amolak Ram (1) was decided, and when the
execution now under discussion was applied for. It is, there
argued

not surprising that other Courts should have felt difﬁculty
following the Allahabad decision.

fore,
in

Mr. Mayne rather ﬂatly refused

to argue his case on the

(1) Ind. L. R. 19 Allah. 174.

J.

C.

1900

\I‘-\l
MAHARAJAH

or

BHARATPUR
‘U.

RAM KauNo
D111.
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J.

C.

1900
\Iw~J

LIAHARAJAH

or
Busnmrrun
‘U.

Ran KANNO
Dsr.

[L.

It.

.ground that the decree of 1886 would be illegal if construed in
favour of the plaintiff's view. But the authorities cited by
Mr. Ross shew strong judicial reasons against taking such a

To the report of Achalabaila

ground.

Dey

Bose v. Surendra Nath

registrar of the High
Court of Calcutta setting forth the rules of that Court and the
practice under them, and the effect which the principle of the
Allahabad decision would produce on the prevailing views of
(1) there is appended a note by the

When the last-named case came to be
rights.
decided, which was in July, 1897, the Calcutta High Court
pointed out not only a departure from received practice in the

mortgagees’..

Allahabad view of
sistency with
sanctioned

s.

s. 88 of the

97 of

by No. 109

Transfer Act, but its incon

that Act, and with the form of suit
in the 4th schedule of the Procedure

And on this more extended view of the law
they decided that the prevailing practice is a lawful practice,
and that s. 88 should be construed so as not to interfere with
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Code of 1882.

~

The same question came before the High Court of Madras
in the case of Subbarayar v. Ponusami (2), when that Court
expressed dissent from the Allahabad decision.
it.

In

the recent case of

Bakar Sajjad Ali

of Allahabad itself overruled
Case. (4)

this Board.

(3) the

High Court

in Amolak Ram’s

the decision

Perhaps they rested undue weight on a decision of

It

Koer (5),
the High Court

is true that in the case of Rameswalr

in July, 1898, this Board upheld
of Calcutta in awarding interest subsequent to the date ﬁxed
decided

for payment by the mortgagor, which would have been wrong
if the decision in Amolak Ram (4) had been right. But that
point was not raised, and probably never was thought of by
anybody until Amolak Ram's Case (4) came to be known, so
that the decision of this Board is rather

proof of the pre
valence of doctrines contrary to the principle of Amolak
Ram (4) than a conscious pronouncement against it. Never
theless, the Allahabad judges in giving their decision add a
reason

a

of their own for overruling Amolak

Ram

(4),

which

(3) Ind. L. R. 21 Allah. 361.
(1) Ind. L. R. 24 Cale. 766.
(4) Ind. L. R. 19 Allah.e174.
(2) Ind. L. R. 21 Mad. 364.
(5) L. R. 25 Ind. Ap. 179.
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their Lordships of importance, to the effect that the
ﬁxing a day for payment by the mortgagor is for the

seems to

object of

purpose of assigning

a deﬁnite

time at which the mortgagor’s

is to cease, and the mortgagee’s

right to
or sell is to attach, and not for the purpose of staying

right of redemption
foreclose
the

APPEALS.

payment'of

interest.
s. 88

is calculated

difficulty, and a sort of difficulty which is

a

cause

common
of conﬂict in judicial interpretations of new statutes.
It

looks

as

if the draftsman

difference

the

between

of the Transfer Act had overlooked
a

and

foreclosure

a

sale,

and

had

that in the former case interest stops because the
mortgagee gets the property in lieu of his debt, whereas a sale
forgotten

substantial delay, and in many cases
However that may be, there is the
subject to long delays.

must

be subject to some

difficulty, and,

if

s. 88 could be looked at as an isolated enact

from other legal considerations, it would
it otherwise than was done by the
Allahabad Court in the case of Amolak Ram. (1) But, con
ment quite detached

hard

be

to

construe

universality of the long-established
practice, its
continuance for years after the Transfer Act was passed, the
manifest justice of
the lack of any apparent reason for
the

materia

with

s. 88, the

of

presumption that

s. 97
s. 88

in pari
was framed with
which

is

upsetting it, the conformity with

it

it,

sidering

not to the running of interest but to the determina
of the time for redemption or sale alternatively, and the

reference
tion

suit sanctioned by the Procedure Code, their Lordships
hesitation in expressing their concurrence with the
Courts of Calcutta and Madras, and with the ultimate decision

form of

have no

of

the Court of Allahabad.

ing to the proper

entitled to interest
payment.

declaration

that, accord

construction of that decree, the plaintiff
at

annas per cent.

is

execution of the original decree with

a

Their Lordships are of opinion that the order appealed from
and that of the Subordinate Judge should be discharged, and
that the case should be remitted to the Subordinate Judge for

8
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C.

1900

vyw
MAHARAJAH

or
Bnaaurrua
U.

RAM Karma

Dal.

It must be admitted that the language of
to cause

J.

up to the date of

The plaintiff should have his costs in both Courts.
(1) Ind. L. R. 19 Allah. 174.

INDIAN APPEALS.

Their Lordships will humbly advise Her Majesty to

or

BHZARATPUR
U.

RAM Ksmvo
Dar.

J.

this appeal.
Solicitors for appellant

:

Solicitors for respondent

Barrow, Rogers at N evill.
: Ranken Ford, Ford
Chester.

IMMUDIPATTAM THIRUGNANA
KONDAMA NAIK AND ANOTHER

C.*

1900

‘/Y§‘
Nov. 15 ;
Dec. 8.

of

0%’

Wvv
MAHARAJAH

pass an

must pay the costs

order accordingly, and the respondent

S. O.

APPELLANTS

.

AND

PERIYA DORASAMI

AND

ANornnn

.

1900

.

C.

.

J.

[L. R.
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RESPONDENTS.

ON APPEAL FROM THE HIGH COURT AT MADRAS.
Trany'er—Transfer
Zemindarg/—-Unregistered
of Property Act-—
Recited
Ejfect
to Revenue
Transfer in a Mortgage Deed—N0tice
Authorities
alleged Transfer.
of

of

Impart-ible

a

if

a

An impartible zemindary having been mortgaged, the zemindar, with
other members of the joint family, including the defendant, his then pre
sumptive heir, executed
deed-poll addressed to the mortgagee which recited
transfer of the zemindary to the defendant, and required the mortgagee,
paid oﬁ- either by all the family or by the defendant, to surrender to the
latter. In pursuance of this deed, arzis were addressed to the Collector
and Deputy.Collector of the district, and
statement was made by the
zemindar to the Collector that a transfer had been effected which was
followed by mutation of names in the defendant’s favour.
transfer for
Held, (1.) that the arzi and statement could not operate
which
registered deed was prescribed by the Transfer of Property Act
deed was both in form and substance
(2.) that the mortgage
between the family and the mortgagee for the purpose of
transaction
strengthening his title, and not between the several members of the

a

;

a

a

a

a

,

family;

a

it

did not evidence
contract between
(3.) that
defendant which the latter could enforce.

the zemindar and the

CoNSOnrnyrnn APPEAL from two decrees of the High Court
(July 29, 1897) reversing two decrees (March 30, 1896) of the
*
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Subordinate Judge of Madura (West), and decreeing two suits

Periya Dorasami.
These suits were both admitted in forma pauperis on April

in favour of the respondent

and were instituted by the respondent,

1895,

9,

who claimed the

Periya Dorisami alias Ovala
Kondama Naiker.
Part of this property consisted of the
impartible zemindaries of Ayakudi and Rettayambadi, which
the subject of the ﬁrst suit.

were

under

The second
was

the

respondent

Lakshamanan

were

Chettier.

suit related to the zemindar’s other property, which
The mortgagee was a party

not included in the mortgage.

defendant

in the ﬁrst suit only. The other parties to both suits

were

the appellants, who are father and son.

both

based upon the title of the plaintiff to the property of his

father by
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to

mortgage

These zemindaries

his claim

The suits were

right of primogeniture, and the appellants resisted
in both suits on the ground of an alleged transfer by

zemindar to the ﬁrst appellant in the year 1882, before the
birth of the respondent.
the

In the ﬁrst

suit was for

the

case

a

declaration-

of the

plaintiffs right to redeem the mortgage.
In the other it was
recover possession of the palace and the temple with the
lands forming the endowment of that temple ; but in each case
to

the question

was whether the

plaintiffs father had or had

his title to the ﬁrst appellant, who
claimed title in himself. There was no

transferred

not effectually
in each

of the

dispute

as to the facts, which were disclosed

cases

documents sufficiently set out in
The decision

by undisputed
their Lordships’ judgment.

was as to the legal effect to be given to those

documents.

The

appellants

growing
gance

stated

embarrassments,

in their written

statement

that

owing to incapacity and extrava

on the part of the late zemindar, had, in the month

brought the mortgage property to the
verge of sale; that, on November 4, 1882, he came to a family
arrangement with his younger brother and the two sons of that
of November,

1882,

brother (the ﬁrst appellant being the elder son), forming a joint
family to mortgage the two zemindaries by usufructuary mort
gage to the respondent

C.

1900

of his deceased father,

property

J.

Lakshamanan Chettier for R2,47,000

‘fV\l
IMMUDI
PATTAM

TmsueNsNa
S. O.

KoNnnm

N AEK
'0

PERIYA
DORASAMI.
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J.

C.

1900

vvv
IMMUDI
PATTAM
THIRUGNANA
S. O.
KONDAMA

Nan:
v.

PmRIYA
Donssamr.

“for

the purpose

said

estates were then liable;

[L. R.

of discharging all the debts for which the

possessions attached thereto
to the ﬁrst appellant,

that the said estates and all
should even then be transferred”

who “should

redeem the mortgage”;

that in pursuance of such arrangement the ﬁrst appellant “ was
constituted the proprietor” of the whole of the property, the
two zemindaries

being afterwards

the ﬁrst appellant

mortgaged

as arranged,

and

taking possession of all the other property;

and that the mutation of names in the Collector’s books was
made on November 7, 1882.

They further

pleaded

that

both

suits

were

barred

by

limitation.
Subordinate Judge held that the ﬁrst appellant was
succeed on both issues, transfer and limitation.
He
consider the contention that the alleged transfer
declined

was invalid on the ground

that

could

a

it

only be made by
registered document under the Transfer of Property Act, 1882.
He held that this objection was too late, not having been put
forward in the plaint or at the ﬁrst hearing, and there being no
issue as to it.

a

or written statement addressed to the revenue authorities and
transfer and was
reporting the transfer was not in itself

“It

With regard to the mortgage,

may be said that there was

a

revocable.

they

declaration

remarked:

of an intention

legal

effect to this intention,

and without

a

on the part of the plaintiffs father -to divest himself of his
ownership in the zemindari, but nothing was done to give
registered

con

was not competent

that there was anything in the nature of

a

suggestion

is

a

in

for him to pass the property
sale or
whether the transaction was in the nature of
There
no evidence to support the
the nature of
gift.

veyance

a

O

The High Court held in the mortgage suit that the transfer
relied upon was inoperative to pass the property, and that this
question clearly arose on the issue. They also held that the arzi

it
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to

tlo

The

entitled

family

arrangement.”

They also held that the suit was not barred by limitation,
remarking that “the actual possession of the property has all
along been with the mortgagee defendant.”

In

49

other suit the High Court said: “ It is hardly sug
that the plaintiffs father absolutely divested himself of

the

gested
the

INDIAN APPEALS.

XXVIII.]

VOL.

in such

ownership

in the ﬁrst defendant.”

a

manneras to vest an indefeasible title
They considered that the late zemindar,

“having at the time no issue, was minded to constitute the ﬁrst

his heir, and to put him in possession of his pro
The evidence shews this much, but stops short of
that the plaintiff’s father divested himself irrevocably

defendant
perty.
shewing

And they held that the ﬁrst defendant
adversely to the late zemindar.

hold

Mayne, for the

contended

appellants,

that

the

1900

\I-§l
IM.\xr-n1

PATTAH
THIRUGNANA
b‘. O.
KoNnams
NAXK
v.

PERIYA
DORASAMI.

did not

estate.”

of his

J. C.

absolute

of title to the zemindary was part of a family arrange
ment.
The registered mortgage deed contained all the terms
of this arrangement.
The arzis and the revenue proceedings,
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transfer

including the mutation of names, were merely the machinery

this arrangement, evidenced by a registered mortgage
was carried.into effect. It is established by the documents

by which
deed,

that the late zemindar intended to and did
in fact ﬁnally divest himself of all actual possession of his
estate from November, 1882.
The mortgage deed and other
and other evidence

transactions established at the least a binding contract to make
the

transfer

registration

relied
and

upon,

which

contract did

was carried into actual

not require
effect.
The High

Court treated this view as one which might have prevailed
had been made

contended was
included

the subject
unnecessary,

in the issue

of

a separate

inasmuch

as to an operative

as

issue, which

if it

it was

it was practically

transfer.

Further, it

that, if the transfer was illegal and inoperative,
the possession under it was adverse to the late zemindar,
who might have sued to set aside the alleged alienation.
He further submitted that the mortgagee’s appearance was
l
unnecessary, and that his costs should be disallowed.
was contended

Phillips, for the ﬁrst respondent,
-

heard.

the

plaintiff,

was

not

e

Branson, for the mortgagee, contended that he was made a
party, and entitled to appear and obtain his costs in the
absence of any arrangement or notice to the contrary.
VoL.

XXVIII.

E

R
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J.

C.

1900

‘§v\l
IMMUD!
PATTAM
THIRUGNANA
S. 0.

KcNnnu
N AIK
c.

Pnnnm
DORASAMI.

Dec. 8.

[L. R.

The judgment of their Lordships was delivered by

LORD HOBHOUSE.

The subject of this litigation is the
In the year 1882 Ovala
impartible zemindary of Ayakudi.
was its owner.
Transactions then took place by virtue of
which Thirugnana, his nephew, claims to be owner. He,
along with his minor son, is the substantial defendant

below,

Afterwards, in the year 1883, Periya, the
plaintiff below and now respondent, was born to Ovala by his
wife Angammal. He also claims to be owner by inheritance
and now appellant.

from his father, who died in the year 1890.
There are in fact two suits, Nos. 53 and

54 of 1895.

But

them is that the bulk of the
property which is comprised in one suit is subject to a mort
and that a small
gage which the plaintiff seeks to redeem;
portion of it, consisting of the palace, the temple, and some
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the only difference

endowments,

between

comprised

in the other suit, is not

so subject.

The question in both suits is the same, namely, What was the
effect of the transactions in the year 1882 ? Other issues have
been raised, but have not been urged at this bar.
The
Subordinate Judge decided in favour of the defendant.

The

High Court decided the other way; and the defendant appeals
from their decision.
Ovala came to the zemindary in the year 1872, by transfer
from his father, who declared himself to be old and unable to
manage the affairs.

He seems to have been no more capable

than his father, and in his hands the debts of the estate, which
were large before, became larger.
cuted an usufructuary mortgage

In

the year 1879 he exe

by way of lease for nineteen

years to one Ramanathan Chettier in consideration of advances

of money and of a sum of Rs.3000 per annum, to be paid by the
mortgagee for the maintenance of the family. Debts, however,
went on increasing, and on November 4, 1882, a new arrange
ment was made with Lakshamanan Chettier, who was the
heir of Ramanathan and is the present mortgagee.
The deed of that date is a deed-poll executed by (1.) Ovala,
(2.) his brother Karutha ; (3.) the defendant
son
of Karutha; and (4.) another son of Karutha;
Thirugnana,

the zemindar;

and addressed by them

to the mortgagee

Lakshamanan.

It

INDIAN APPEALS.

XXVIIL]

VOL.

commences

ll

particulars of our having usufruc
the zemindari to him for Rs.2,47,000.” It

by stating the

tuarily mortgaged

51

of the debts affecting the estate, of which
much the largest is the debt already due to Lakshamanan.
Other subsequent items amount to about B.s.65,000, all of
gives an account

which the four parties

to the deed declare to be due by them.

“Rs.10,000 borrowed from you on
date in order that, after a settlement of the differences

Among them is speciﬁed
this

existing between

the members of our family, the same might

paid as a recompense

be

Aiyan
right
nana

to the said

I.

Ovala Kondama Naiker

Avergal, one of us, for his transferring even now the
to Ayakudi Zemin and Rettayambadi Mitti to I. Thirug
Sammanda Ovala Kondama Naiker Aiyan Avergal, and

addressing an arzi to the Collector of Madura District
stating the said fact.”
The parties then state that they had importuned the mort
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his

to take an usufructuary mortgage on the estate in lieu
of interest on his debt, that he had kindly agreed to do so, and
that they had conveyed
twenty-eight villages with their
gagee

They stipulate that he
shall pay the peshcush and road cess to Government, and also
an allowance “for our maintenance
at the rate of Rs.250 per
mensem.”
Clauses 24 and 25 are as follows :—
incidents

or appurtenances

to him.

“

24. We shall not only inform the Collector of the Madura
District, the Sub-Collector of the Dindigul Division and the
Tahsildar of the Palni Taluk by means of arzis and yadast that
a

conveyance on usufructuary mortgage has been made to you

and that all the proceedings

in revenue

matters

should

be

in your name, but also cause the said fact to be
published by means of proclamation in the villages.
“
25. As soon as the above-mentioned mortgage amount, the
amount spent by you on repairs and the amount of expenses
conducted

incurred by you in suits, are paid in full at the end of any
Fusli either by all of us jointly or by I. Thirugnana Sammanda
Ovala Kondama Naiker Iyen Avergal, you should surrender the
said zemin and the mitta to I. Thirugnana Sammanda Ovala
Kondama Naiker, one of us.”
The arzis contemplated in the deed were presented by Ovala
E

2

J.

C.

1900

\f\:§l
Immuni
PATTAM
THIRUGNANA
S. O.
KONDABIA
N AIK
U.

PERIYA
Doanssmr.
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on November 7.

One is addressed to the Deputy Collector of

Madura

:~—

as

“

follows

As besides being too old and inﬁrm to bear and manage
our two zemindaris of Ayakudi and ltettayambadi and all
other immovable and movable properties appertaining thereto
and

the

attached

duties

of

Hukdar of Pachala Naickenpatti village

to Sri Agobalesvara Perumal Devasthanam, we are

also issueless, we have transferred

the right to Immudipattam

Ovala Kondama Naiker, who is the
eldest son of our brother Karutta Kondama Naiker and who is
the next heir to get the said zemin and all other possessions,
Thirugnana

Sammanda

and have at this very moment delivered the same zemin and
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all other possessions into the hands of the said Thirugnana
Ovala Kondama Naiker after entering into an
Sammanda
arrangement with him that he should be paying us month by
month at the rate of Rs.25O per mensem for the maintenance
Therefore, I
of ourself and those attached to our family.
that the name of the said Thirugnana Sammanda
Ovala Kondama Naiker may be entered in the register and
that orders may in future be issued for conducting all the

request

revenue

through him

proeedings

as

the

zemindar for

the

zemins and as hukdar for the Devasthanam in our place.”
The other is addressed to the Collector of Madura in similar
terms.

November 17
Tahsildar of Palani
On

Ovala made a
Talook, which

statement
is

in

before

the

the

following

terms :
“ The arzi, dated the 7th instant, now read and shewn is
the one addressed

written

to

to me by the Sub-Collector.

the Collector on the

said date.

As

I
I

have also
have sur

to my brother’s son

Thirugnana Sammanda Ovala
Kondama Naiker, son Kondama Naiker, the villages and all
other possessions attached to the zemin, in consequence of my

rendered

inability to look after all the affairs relating to the said zemin
and for other reasons as stated in the said arzi, all proceedings
relating to the Government should, in future, be conducted
through him.”
After this was signed by Ovala and the Tahsildar, another
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VOL.XXVIHJ

53

“I

have
put to Ovala to which he answered,
no issue,” and this again is signed by him and the Tahsildar.
These are the transactions relied on by the defendant to
It is not disputed
prove the transfer under which he claims.
question was

to the law established at this time such a
could
not
be effected except by a registered deed.
transfer
The arzis and the statement made to the Collector clearly do
that

not

according

bear

such

any

character.

Mutation

of

names

in the

Collector’s books seems to have been effected in the year 1888

;

though possession of the twenty-eight villages has always been
with the mortgagee, and it does not appear that Ovala was

put out of possession of the other property. But even if
complete change had been effected in these respects, it would

ever
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a

at

the utmost do no more than give a starting point for the law

of

limitation.

It

would not supply the conditions of the law of

transfer.

The Subordinate Judge would not allow the plaintiff the
beneﬁt of this law because he had not made it the subject of
In this he was wrong, because
express pleading and issue.
the party who relies on a transfer must prove it, and the
second issue, as the

whether

High Court points out, raises the question

by the stated arrangements

to the defendant.

I

the property had passed

then is, whether the mortgage effects the
Directly, it does not. It contemplates such
alleged transfer.
a transfer and an arzi stating the fact, and it requires that the
mortgagee, if paid off either by all the family or by the defend
But both in form and
ant, shall surrender to the defendant.
The question

in substance

it is

a

transaction between

mortgagee, and not one between

the family and the

the several members

ofthe

-

family.

The defendants

case

is then

put in

a different

way; and

It is contended
this is the point principally argued at the bar.
that, though the mortgage may fall short of an actual transfer,

contract for one, and that the defendant may
Cer
now call upon Ovala’s heir to implement that contract.
exists
it
would
be
an
answer to-the
tainly, if such a right
exact
form
in
it could be
the
which
and
claim,
plaintiffs

it shews

a good

J.
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1900
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The High Court held it to
be fatal to the defendant that his case was not put in that way
need not be considered.

enforced

in the Court below, and that no.. evidence was tendered upon
it.
Clearly it was for the defendant to allege a contract
between himself and Ovala, founded

that Ovala should

In

owner.

cease to be

on valuable consideration,

owner and that he should become

the absence of such an allegation the circumstances

which led Ovala to execute the mortgage and to present the
arzis have not been examined.
If the documents in proof contained on their face clear
evidence of a valuable consideration

passing to Ovala,

it would

have to be considered whether it was open to the defendant

to

Mr. Mayne has argued the case
that
it is open. So treating
very fully on the supposition
their Lordships cannot ﬁnd that the existence of contract for

It

suggested that the transfer

no
family arrangement; but there
contended that the family were making

is

was part of

a

proved by the mortgage deed.

and Ovala

the defendant

is

consideration between

is

valuable

general

a

is

proof of that. It
But, as the
themselves liable for payment to the mortgagee.
joint family, and the
High Court points out, the family was
a

joint estate, though impartible; and the object was to
strengthen the mortgagee’s title, not to effect changes in the

estate

It

family.

did not signify to the mortgagee whether the estate

is

it

it

All
when redeemed went back to Ovala or to the defendant.
and
in
the
sale,
from
then
save
of
to
Ovala
position
wished
was likely that either his brother Karutha or his nephew
No reason
the defendant would be zemindar on his death.

it

a

a

transfer of interest from the uncle to the nephew
joint effort by the family to keep the
should form part of
there was any reason,
If
should have
estate in the family.
given why

been alleged and proved.

other

is

a

is

a

is

is

As to pecuniary beneﬁts accruing directly to Ovala, on..ly two
the pension of Rs.250, which
One
are mentioned.
only
similar payment by Ramanathan and which
continuance of
for the maintenance of all the members of the family. The

a
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a

it,

make such a case on appeal.

the sum of Rs.6000,

recompense

said to be given

for his transfer of the property.

to Ovala

as

But there

INDIAN APPEALS.

VOL.

XXVIIL]

is no

evidence that this recompense ever really reached Ovala’s

hands, and the documents

“after

paid

be

to

given of any such settlement.

differences

was

existing

No evidence has been

To treat the intended payment

his

consideration for Ovala’s transfer is inconsistent with
arzis presented three days later, and with his statement to

the

Tahsildar made thirteen days later.

the

as

ments does he-allude
to have

family.
inﬁrm,
heir.
the

In

none of these docu

to the receipt of money, except that he is

Rs.250 per mensem for maintenance of himself and
The reasons he assigns for the transfer are that he is

that he has no issue, and that Thirugnana is the next
If there had been any substance in the allegation that

mortgagee had paid Rs.6000
the estate,

transferring
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of the

of our family.”

between the members

It

give reason for doubting it.

settlement

a

55

mentioned

to Ovala as consideration

for

it is inexplicable that it should not

be

in the arzis which were intended to effect the legal

transfer.

With such imperfect evidence on the face of the documents
imperative on the defendant that, in order to avail
himself of an antecedent contract, he should by his pleadings
it was

and evidence

have put

it in

a proper

course

of trial.

Not

having done so, he has been rightly adjudged to have failed on
that issue.

not free from obscurity or difficulty. But their
Lordships think that the High Court has arrived at the sound
legal conclusion, namely, that though there may have been an
intention to transfer the property, it never was effected in the
The

case is

mode required

by law

;

and that the intended transferee cannot

now call for implement of the intention, because he fails to
shew any

contract founded on valuable consideration.

The mortgagee has been added as a respondent in these
Mr. Mayne now asks that he may be relieved from
appeals.
paying that respondent’s costs, because, as nobody sought to
The mort
attack his interests, he need not have appeared.
clearly interested to watch the litigation in the
redemption suit; but he has judiciously kept himself from
doing more, treating the controversy between the cousins as
a matter
indifferent to himself.
It is quite possible that
gagee

is
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might have been made with him to dispense with
his appearance.
But none have been made; and he appears
arrangements

here, maintaining the same attitude of neutrality as before.
appellants

say that they were obliged

here as a matter of procedure.

If

so,

incidents of the appeal, and the costs of it must
part of the costs of this appeal.

In giving

the foregoing

The

to bring the mortgagee
it is one of the necessary
be taken

as

_

reasons their Lordships

have not

distinguished between the more important suit for redemption
and the other for possession.

The result in both is governed

by substantially the same considerations,
been

so

treated

by the

High Court.

and the cases have

Their Lordships will
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humbly advise Her Majesty to dismiss both appeals as against
both respondents, whose costs the appellants must pay.
Solicitors for appellants : Lawford, Waterhouse
Solicitor for ﬁrst respondent : R. T. Tasker.
Solicitors for second respondent: Keen, Rogers

at

Lawford.

rt C0.
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I

UDWANT SINGH AND OTHERS
i

.

.

.

.

PLAINTIFFS;

TOKHAN SINGH AND QTHERS

.

.

.

.

DnnnNDxnrs.

APPEAL FROM THE HIGH COURT IN BENGAL.

Practice—E7cecutton Proceedings—Jurisdtction—Decree

cannot be varied

in

the

Execution Department.

A

title to all the properties described in the
but in execution proceedings the defendants contended
that certain parcels decreed as kasht land were in reality kamat lands, and
as such included within certain mouzahs excepted from the decree :—
Held, reversing the order of the High Court, that to give effect to this
decree clearly aﬁirmed

schedules thereto,
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contention

was to reheat the decree and not to execute it.

It

was an error

of procedure of a substantial kind, calculated to cause great irregularity in
‘the

conduct of suits.

APPEAL

from

a remand

and an order of the

1893)

order of the

Monghyr (Jan.

12,

High Court (Aug.

High Court (Feb. 11,

with costs a ﬁnding on remand
1895),

and

Judge of

of the Subordinate
also

the

10,

1897) reversing

original

order

execution of the Subordinate Judge (April 9, 1892) made
suit

for

in the

in which the decrees of the above Courts have been made

respectively on March 25, 1889, and

June

2, 1891.

The order of April 9, 1892, was for execution of the decree of
June 2, 1891. The Subordinate Judge said :—
“

and

The judgment debtor urges that properties, Nos. 519, 520,
are kamat lands in Mouzahs Ramchunderpore,
528

Gobindpore,

&c., which have been decreed to defendants, and

that, inasmuch as kamat lands
decree-holder

belong to the proprietors, the

cannot get possession

of them.

claimed the jote lands, and the mouzahs

The plaintiffs

separately,

and he

got a decree for both in the First Court, but the High Court
dismissed his claim in respect to the mouzahs only; there
fore the decree to properties
"‘

Nos. 512, 520, and

528

stands

Present: LORD Honnousn, LORD Davnx, LORD LINDLEY, and Sin Rrcnsan

Coucn.

C.‘

1901
\’~4_I

AND

ON

J.

Feb. 15, 26.
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unaffected, and plaintiff must get possession
decree.

In

according

R.

to his

of the decree it cannot be inquired

the execution

whether the High Court would have dismissed the
claim in respect of these properties if it had been proved that
The objection is not tenable, and this
they were kamat lands.

into

as to

Court cannot now go behind the decree.”
In appeal the High Court remanded the case. They said :—
“
The plaintiffs seek to execute the decree against the kasht
lands included in the mouzahs aforesaid on the ground that the

High Court whilst dismissing their claim for

a share

of the

mouzahs themselves, did not make any declaration as to their
The defendants object that the
right in respect of the jotes.
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lands are included in their subsequently
not covered by the High Court decree.

acquired property, and

The judge in the Court
below has overruled the objections of the defendants simply on
the ground that the High Court, while it disallowed the claim
of the plaintiffs as against the mouzahs, did not say anything
jote lands.
“In this Court the learned counsel for the defendants has
objected that as the properties themselves were acquired after

as against the

the separation,

and as the

tiffs’ claim with regard

High Court has disallowed the plain

to these properties,

the kamat lands

which are included in these properties cannot possibly have
been allowed to the plaintiffs, and certainly there is no reference
to them either in the judgment or in the decree of the High
Court.

The plaintiffs’ pleader contends that the kasht lands
to the plaint attached as having
belonged to the family previous to Ram Sahai’s death; that
were shewn in the schedule

the plaintiffs obtained a decree in respect of these kasht lands

in the First Court, that the High Court did not deal with
that portion of the First Court's decree, and that therefore
they are entitled to have execution of the decree as against
these lands.”
They concluded this part of the judgment as follows : “ We
must therefore remand the case to the Lower Court for an
inquiry whether or not the kamat lands, regarding which the
decree is sought to be executed, belonged to the family by pro

prietary right before the purchase by the defendants, or whether

INDIAN APPEALS.
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XXVIII.]

they

held it under zurpeshgi as is contended

59

for by counsel for

The parties will be at liberty to adduce evidence
on the question.”
The order was afﬁrmed as to No. 528.
Under this remand the Subordinate Judge found that the
defendants.

disputed lands were

not acquired

by virtue of the proprietary

in the disputed villages, but were jote lands of the
The High Court in appeal found that on the evi
family.
dence the lands in question must be declared not subject to
rights

the decree.

”
The terms “ kamat," “ jote,” and “ kasht
are thus deﬁned
Wilson’s Glossary :—

in

“Kamat:
his

cultivator carries on with

a

own stock, but by the labour of another

zemindar
labourers
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The cultivation which

;

the land which a

or landowner keeps in his own hands, cultivating by
in distinction to that which he lets out in farms”

(Wils. p. 254, col. 1).

.

“-J0te: Tillage, cultivation;

tenure

p. 242, col. 1).

“Kdsht: Cultivation, agriculture,

of a cultivator”
.

(Wils.

~.

tillag,ei”-(VV‘l;l's-.c

p. 267 (1),

col. 1).

for the appellants, contended:..t:'natv°there was no
or
ground
jurisdiction for the remand order-of jthe High Court
dated August 10, 1893.
The decrees of 1889-and 1891 plainly
Branson,

of Sched.

520

title to the properties Nos. 519 and
of the plaint.
No issue had been raised before

the decree-holder’s

afﬁrmed

A

Court which passed those decrees as to the appellants’
title in the said properties.
It was not open to the High
either

under such decrees to alter
There is
vary themias the result of further inquiries.
The
procedure authorized by the Code with that view.

Court
or
no

in execution

proceedings

ﬁnal, and, if open to appeal or rehearing by
another or the same Court in proceedings properly taken for
that purpose, they must at least be treated in execution pro
decrees were

ceedings

founded

thereon,

as

term mouzah
(1) The commoner
deﬁned by authority to be a

“is

parcel

or parcels

of land

having

a.

being exempt

from liability

to

separate name in the revenue records,
and

of known

mau;/...'.‘r.

limits”:

Wils.
-

s.-u.

J.

C.

1901

\'v~l

Unwaur
SING!-1
‘U.

TOKHAN
Susan.
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alteration by the Court which

the smallest
executing

[L. R.
is employed

in

them.

W. Arathoon,

for the respondents, contended that the
onus was on the appellants, and that they had failed to establish
that the lands in question were awarded by the High Court
decree which was under execution.
The High- Court had
dismissed their claim to the two villages in which the lands in
C.

The whole villages being excluded from the
decree, it had to be very clearly established that nevertheless the
The
appellants were entitled under the decree to part of them.

question

lay.

Subordinate Judge found that both the decrees—original and
appellate—did not deal with the kamat lands, and on that
ﬁnding he should have dismissed the claim. Although a decree
cannot be varied or amended in the execution department, it
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can be construed whenever the decree-holder

and the judgment

debtor differ as to its effect.

The appellants were not heard in reply.
l90l_

~@v\I
Feb. 26.

The judgirient..of-their Lordships was delivered by
.¢»
LORD

The

who

plaintiffs
below, sued the,defendants, now respondents, for their shares
of a joint family estate, and they obtained a decree on March 25,
1889. The property sued for was described in schedules attached
1'IOBHO‘0‘SiEi.~

appellants,

were

A speciﬁed every parcel of land by serial
numbers and, where necessary, by quantities, and Scheds. I.,
Sched.

to the plaint.

II., III.

contained

the same parcels, also speciﬁed by numbers

and quantities, but classiﬁed according to date of acquisition
The decree declared the plaintiffs’ right to
by the family.
in Scheds. I., II., and
a share of the properties mentioned

III.,

with

the

dispute, and

exception

of

some

properties

it ordered that the plaintiffs should

possession.
The defendants

appealed, and the

not
be

now

in

put into

High Court passed judg

ment on June 2, 1891. After varying the decree of the First
Court in some particulars, which will be presently examined,
the High Court ordered that, save and except as aforesaid, the
said decree should be affirmed.

Court proceedings
4

Upon this decree of the High
in the course of

were talacn in execution,

VOL.

INDIAN APPEALS.
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61

questions have been raised as to certain parcels of land

which

which are the subject of

this appeal.

Part I. of Sched. A is headed
Schedule of properties such
milkiuts
and
mokurruri
interests and houses
as
(proprietary)
No. 519 is described as “ kasht
and kasht (occupancy rights).”
Its area is stated as
lands in Mouzah Ramchunderpore.”
in description and
967 bighas 5 cottas, and it corresponds
under the
is headed
&c.,”
pore

“

List of

entered in Scheds.

24 and 117 respectively.

properties

Sched.

I. and II.
I., Part II.,

of the kasht (jote) class acquired,

and the area of kasht-jote land in Mouzah Ramchunder
is stated under No. 24 at 755 bighas 10 cottas.

II.,

Sched.

II.,

is headed “Kasht lands and purchased ryoti occu
pancy rights,” and the area of kasht lands in Ramchunderpore
is stated under No. 117 at 211 bighas 15 cottas.
The plots
which make up the areas are also described in all three
Part
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numbers

schedules

by their boundaries

and

by the names of persons

way connected with them.
In these schedules, therefore, is shewn twice over, according

in some

to

different classiﬁcations,

the exact description,

measurement,

of the kasht or jote (the words appear to be
synonymous) lands sued for in Mouzah Ramchunderpore. The
and boundaries

in the suit, and it appears as
a separate subject
of claim, described as such without any
measurements or boundaries in Sched. I., Part I., No. 6,
Sched. II., Part I., No. 31, Sched. III., Part I., No. 289, and
mouzah itself was also claimed

in Sched.

A, No.

597 and other numbers.

Other parcels of kasht land are situate in Mouzah Alibali,
It is sufﬁcient
containing in the whole 257 bighas 7 cottas.
that they and the mouzah itself are entered
in the Scheds. I., II., III., and A just in the same way as
has been shewn for Ramchunderpore and the kasht lands
within it.
to say of them

The plaintiffs clearly sought to recover the two mouzahs and
also certain well-deﬁned
parcels of land situated within the
limits of the mouzahs and held by some species of sub-tenure
enjoyment; and clearly the Subordinate
title
to all the properties as described in
their
Judge afﬁrmed

or recognised mode of

C.

1901

“

measurement with two parcels

J.
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The High Court held that the plaintiffs were
not entitled to the mouzahs, but only to part of the funds
In varying the Subordinate
employed in acquiring them.
Judge’s decree they struck out so much as awards to the
plaintiﬂs Nos. 306 and 308 mentioned in the schedule, and
the schedules.

not shewn in the portions of the
in
schedules inserted
the present record, and apparently not
material to the present purpose.
The schedule referred to by
the High Court is Sched. III., and Nos. 306 and 308 are
also certain other numbers

numbers denoting

the two mouzahs, Itamchunderpore and

Ali

The numbers denoting the kasht lands within the two
mouzahs are left untouched.
bali.

In

the execution proceedings

the defendants alleged that the

parcels sued for as kasht land are kamat land; that kamat land

Generated for alum (Columbia University) on 2015-05-29 06:35 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

can only belong to the proprietors of the mouzah

in which it

lies, and that, as the plaintiffs’ claim to the mouzahs had been
negatived, they could have no claim to the parcels in question.

The Subordinate Judge pointed out how the case stood upon
the pleadings and decrees; intimated that it was not for him

High Court would have acted if it had been
proved that the land claimed as kasht was really kamat; and
to inquire how the

held that the plaintiffs must get possession
decree under execution.
execution on

April

according to the
Accordingly he passed an order for

9, 1892.

The defendants appealed, and by order of August 10, 1893,
the High Court remanded the case for further inquiry.
They
treat the lands sued for under the title of kasht as being
kamat; and they say that the High Court decree of June,
1891, makes no reference to these kamat lands; and that the
Court, while disallowing the plaintiffs’ claim to the mouzahs,
did not make any declaration as to their right to the jotes.
They cannot say whether the lands are included in the decree
or not.
This inability is not intelligible to their Lordships except on
that the documents were presented to the Court
in some imperfect fashion. As they stand in this record,
nothing can be plainer on their face than that the High Court of

the hypothesis

1891

deprived

the plaintiffs of certain scheduled items bearing

VOL.
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which denoted the mouzahs, and awarded to them
items
other
bearing numbers which denote kasht or jote lands
numbers

lying

within the ambit of the mouzahs and deﬁned by measure

ments, boundaries,

and personal

It

names.

is nowhere

sug

that there is any difficulty in identifying the parcels

gested

so

To say that the plaintiffs shall not have them because

awarded.

the defendants raise a new question

in the process of execution

nature of their relation to the mouzah, is to rehear the
,
not to execute it.

to the

as

decree,

The learned judges conclude as follows :—

“We must therefore remand the case to the Lower Court
inquiry whether or not the kamat lands, regarding which
decree is sought to be executed, belonged to the family by

for an
the

right before the purchase
they held under zurpeshgi,

by the defendants,

proprietary

evidence

as is contended

for by

The parties will be at liberty to adduce

for defendants.

counsel

on the question.”

On this remand the Subordinate Judge, the successor of the

Judge of April, 1892, took

Subordinate

evidence, and made an order on

January

a

large

12, 1895.

He referred

to shew that the lands, being

again to the earlier proceedings
after the decree of

June,

they are actually jote.

of

amount

claimed as jote or kasht, were not suggested to be kamat

till

On the evidence he found that
On appeal the High Court came to a
1891.

different conclusion, and on February 11, 1897, they made an
order

dismissing with costs the plaintiffs’ application

as

to

these lands.

Their Lordships have not examined the evidence taken on
remand so far as to form any clear conclusion of their own as
to the character of the parcels in dispute; but the judgments
below shew that it cannot be put higher for the defendants

concluded

of March,

by the decree of

1889.

is not necessary for them
remarks

have shewn,

June, 1891, affirming the decree

To reopen the question in execution was an

error of procedure, and one of
cause great

It

because, as the foregoing

a

to decide

doubtful matter.

it

as a very

it,

than
is
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substantial kind, calculated to

irregularity in the conduct of suits.
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the judgment of their Lordships the proper course will

to discharge

the orders of the

High Court dated August

be
10,

February 11, 1897, and that of the Subordinate
Judge dated January 12, 1895; and to direct that the defend
ants shall pay to the plaintiffs all costs of the litigation subse
quent to the Subordinate udge’s order of April 9, 1892. Their
Lordships will humbly advise His Majesty in accordance with
this opinion. The effect of the discharges will be to set up
1893, and

J

again the Subordinate Judge’s order of
indeed the

April 9, 1892, which

High Court did not disturb in any respect but that

of the kasht lands.

The respondents must pay to the appellants the costs of this
appeal, including those of an application made by them for
delay on the ground that an appeal preferred by them from

High Court decree of June, 1891, was pending

this Board.
Solicitors for appellants : Watkins
Lempriere.
Solicitors for respondents: T. L. Wilson
O0.
rt

cf‘
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PLAINTIFF;

.

.

AND

APPEAL FROM THE COURT OF THE
OF OUDH.
Grant—C'onstruction—“Always
The words
with
under which
indicate that
for life.
sistent

or

for

.

.

.

DEFENDANT.

.

JUDICIAL COMMISSIONER
ever” (hamesha)— Words.

“always or for ever” (hamesha) in a grant are not incon
limiting the interest given; and where the circumstances
it is given and the expressions used in a grant or award
it is personal to the donee, it will be construed as a grant

Judicial Commissioner (Aug. 12,
decree of the District Judge of Rae Bareli
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APPEAL from a decree of the
reversing

1898)

a

(Nov. 18, 1896).

The
award

question

in the appeal was whether an

and decree dated December 11, 1863,

arbitration
made in proceed

instituted by one Chedu Khan against Abdul Hakim
Khan, conferred a right to receive Rs.7D per mensem on
Chedu Khan for life, or upon Chedu Khan and his heirs.
ings

is the granddaughter of Abdul

The appellant

Hakim;

the

respondent (defendant) is the son of Chedu Khan. The former
is entitled to one-fourth of taluqa Anawan; the second defend
to three-fourths;

ant

a

third defendant

is

mortgagee

in

possession of the whole taluqa.

The award and decree and the circumstances under which
they were made are set out in their Lordships’ judgment.
Chedu

Khan died on December 29,

1889.

His allowance

continued to be paid by the second defendant to the respondent,
but he charged
the

it in the accounts to the plaintiffs share of

The plaintiff accordingly sued for

proﬁts.

that Chedu Khan’s right

to receive the

a

allowance

not payable to his heirs.
The Subordinate Judge decided in favour

declaration
ceased at

his death and was

*

Present: Loan Hormonen,

Coucn.
Von.

the plaintiff,

Loan DAVEY, Loan L1NnLEv,and]Sm RICHARD
-

..
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and held that the payments
decree of December
Chedu

R.

[L.

to be made under the award and

11, 1863, were

limited to the lifetime of

J

Khan; and on appeal to the District udge, this ﬁnding
On second appeal to the Judicial Commissioner,

was afﬁrmed.
he reversed

the judgments

of both Courts below,

and

held

that on the proper construction of the award it was intended
thereby to grant an estate of inheritance.
The material passage of his judgment is

“ In the present

as

follows :—

case there are several circumstances

which

It

the Court of Appeal does not appear to have considered.

has held that Chedu Khan had a valid agreement in his favour
which would have entitled him to claim half the estate. That

claim being barred
Chedu Khan was
As

a

the only course

open

to

claim the equivalent of the estate in
matter of fact, the calculation of Rs.70 a month
to

was based on an estimate of the

full proﬁts of

a

half-share

There can be no doubt that in the Civil Court
Chedu Khan claimed the allowance for himself and his heirs

in the estate.

The Deputy Commissioner states that in his judg
ment.
There having been no pleading before the Deputy
Commissioner that the allowance should be limited to the life
for ever.

of Chedu Khan, it appears to me that the proper construction
to be placed upon the concluding words of the judgment is
that the claim is decreed in full.
Assuming that the cash
allowance was intended to be a complete compensation for the
loss of the land, it is obvious that a compensation limited to
the life of Chedu

tion for the loss

Khan would not be

of the land.

with all these circumstances,
‘hamesha’ used therein

a complete

compensa

Construing the award together
it appears to me that the word

was intended

to grant an estate of

inheritance."
De Gruyther, for the appellant, contended that there were
no circumstances in this case which justiﬁed a construction of
the award extending indeﬁnitely the duration of the tenure.
The cases of Mouloi Muhammad Abdul Majid v. Mussumat

Fatima Bibi

(l)
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money.

by the sanad,

and

Toolshi Pershad Singh v. Rajah Ram

(1) (1885)

L. R.

12 Ind. Ap. 159, 163.

VOL.
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Narain Singh
grant

(1) shew

67

that the circumstances

under which

a

is made must be considered

in construing its terms.
life,
for
and the judgment only
grant
at a different conclusion by erroneously assuming that
had an absolute title in a share in the taluqa, and

This was intended
arrives
Chedu

received an absolute

as a

grant in compensation

for being deprived

J.

C.

1901

\’-\l
AZIZ-UN
Nrssa
'0.

Tasssnnux
HUSAIN
KHAN.

of it.

Arathoon, for the respondent, contended that the word
”
in the award was rightly construed by the judg
ment appealed from. Chedu had been entitled to a share in the
taluqa, and although his name was excluded from the sanad,
O. W.

“hamesha

the

for

holder of the sanad should have been declared a trustee
Chedu and his heirs in respect of the share which had

under which
the award was made did not justify the ﬁrst Courts in holding
that a heritable right in the estate had been converted into a
The terms of the grant were
mere life interest in an annuity.
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originally belonged

to him.

The circumstances

favour of the respondent’s absolute title, and cannot be
displaced without clear evidence of a contrary intention derived
in

from the well-ascertained
the

facts leading up to and surrounding

transaction.

The judgment of their Lordships was delivered by

1901
.py\.;

The question in this appeal is the
construction of an award made on December 11, 1863, in the
SIR RICHARD CouCii.

which followed the institution of a suit in the
Court of the Deputy Commissioner of Rae Bareli by Chedu
Khan against Abdul Hakim Khan.
The facts which led to
proceedings

Taluqa Anawan was formerly the property of
Allahdad Khan. He had two daughters, who married Abdul
Hakim Khan and Saadat Khan, and after the reannexation
it are these:

of Oudh this estate was settled with the husbands of these
ladies, and a sanad was granted to them.
Chedu Khan and

Abdul Hakim were brothers, and on December 13, 1859,
Chedu instituted a suit in a Revenue Court against Abdul
Hakim for a quarter share of the taluqa as in accordance
with an agreement with Abdul Hakim and Saadat said to
-

(1) (1885) L. R. 12 Ind. Ap. 205, 212.

F

2

be

March 9.

INDIAN APPEALS.

68

J. C.
1901
‘¢v‘\l

Azrz-um
NISSA
'0.

Tassannux
Husam
Kmm.

[L. R.

in the proceedings dated June 4, 1858, of the Court
of Captain Orr, late Deputy Commissioner of the district of
Rae Bareli. These proceedings are not in the record of this
embodied

appeal, but there is in

it an agreement dated January 31,

1858,

by which Abdul Hakim, after stating that his brother Chedu

Khan by instituting the proceedings

got his brother Saadat

“I

and himself released from prison, said,

I

hereby declare and

commit it to writing that shall never and on no account be
on bad terms with the said brother, and shall have no objection
to the giving of my brother’s half share in the estate when I
get possession of the estate, rather at the time of the execution

of the lease.”

The suit was dismissed on October

the ground that the claim was not cognizable

13, 1860, on

by a Revenue

account of Abdul .Hakim’s breach of promise.

Thereupon Chedu Khan brought a suit in the Court of the
Deputy Commissioner of Rae Bareli against Abdul Hakim,
claiming Rs.70 a month from September 15, 1860, “com
”
in not giving him a share of
pensation for breach of contract
the taluqa as promised in the agreement; and the Deputy
Commissioner made a decree for him for “ Rs.70
mensem
per

from the date that defendant entered into possession of his
share of the taluqa Anawan chargeable against defendant’s
share.”
Abdul Hakim appealed to Colonel Barrow, the Com

determination

appellant’s
(respondent);

to do

is

a

but

it

in

no amount is mentioned

it,

missioner at Lucknow, who appears to have doubted if Chedu
In his judgment he says:
could recover any damages.
“ The document A
(the agreement) is no speciﬁc contract, for
clear expression

something

of

for his brother

but the allusions here are also to land and not

The Commissioner followed thisby saying that
After
was susceptible of adjustment out of Court.

to cash.”

the

case

the judgment was delivered, the parties
to

refer

to

three

native

being present

agreed

who were named

gentlemen

the

decision as to the amount that should be paid by Abdul Hakim

Chedu Khan.

The award

(December 11, 1863),-and

as

was

follows

made on the same day
“ That from
Fasli

:

to

is
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Court, Chedu being told that he was at liberty to have recourse
to the Civil Court for damages incurred from time to time on

1271

VOD.

mensem, and that the latter should give up his claim in

respect of

decision
but

previous

should realize from

and

years,

Abdul

with

This arbitration award,
is

submitted to you (the
Moreover
Commissioner)
(we hold) that Chedu
Khan should always remain obedient to Abdul Hakim Khan.”
Thereupon the Commissioner upheld the decision of the Deputy
deed of agreement,

for orders.

month to Chedu Khan to be
Hakim,
Abdul
but reversed so much of the decree
paid by
as awarded arrears of instalments.
is

is

entitled to the

suit having been brought by the appellant,
of Abdul Hakim, for
decree declaring

that the right to receive

it

granddaughter

his son,

a

a

Rs.70 per month,

who

ceased at the death of Chedu

Khan,

it

having continued to be made to the respond
ent by the lambardar of the estate.
The Subordinate Judge
who ﬁrst heard the suit held that the agreement was purely
of

the payment

a

grant to Chedu personally, and not to his heirs,
and made the decree prayed for.
On an appeal to the District
Judge of Rae Bareli he held the same, and referred to the
sentence in the award that Chedu was to continue to obey his
simply

being

personal

a

as

a

He dismissed the
obligation.
then
further appeal to the Judicial
appeal, and there was
Commissioner, who reversed the decree and dismissed the suit.
The reasons which he has given in his judgment for this

brother

decision are unsatisfactory.

He begins by saying that the

District Judge had based his judgment almost entirely on the
“ hamesha”
interpretation of the word
(always or for ever),
that there are several circumstances

not appear

to have considered,

and

it

and

which the Court does
has held that Chedu

valid agreement in his favour which would have
The District Judge did
entitled him to claim half the estate.
not hold this; on the contrary, he says in his judgment that
Khan had

a
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the respondent,

is

Khan has died, and the question in this appeal

Chedu
whether

a

Commissioner, awarding Rs.70

and

1901
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Parties being present, our
‘U.
stated above was read over to them; Chedu accepted Tssswnvx

Abdul Hakim Khan did not.

together

the

J. C‘.

Khan Rs.70 every month.

Hakim
it,

69

Abdul Hakim shall always pay to Chedu Khan Rs.70

(1864)
per

INDIAN APPEALS.
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an agreement was said to have been executed

admitting Chedu
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Khan to share in
rejected

[L.

R.

taluqa; that the Rent Courts
not genuine; the Civil Court of

a moiety of the

the agreement

as

ﬁrst instance accepted it, but the Appellate Court doubted its
The Judicial Com
genuineness and held it to be invalid.
missioner then says that, construing the award together with
the circumstances
he refers to, it appears to him that the
”
“
word
used therein was intended to grant an
hamesha
estate of inheritance, and sets aside the decree of the District
Judge and dismisses the suit. Now it has been held by this
“
Board that the words
always or for ever” in a will do not
per se extend the interest given beyond the life of the person
who is named: Moulvi Muhammad Abdul Majid v. Mussumat
They are not inconsistent with limiting the
interest given; but the circumstances under which the instru
ment is made or the subsequent conduct of the parties may
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Fatima Bibi.

shew

the

(1)

intention with

sufficient

certainty to enable the

Courts to presume that the grant was perpetual : Toolshi
Pershad Singh v. Rajah Ram Narain Singh. (2) This ruling
applies equally to the award and the Commissioner’s order
upon it. Their Lordships do not see in the circumstances
under which the award was made any which would enable
them to pronounce that the Rs.70 a month were to be paid
The last line of the award
after the death of Chedu Khan.
If Chedu
seems to indicate that it was for him personally.
had any title to a share ine the_taluqa before the Government
took possession of it, in 1858, he had none after the sanad
-which was granted

in it.

by the Govemment, as his name was not

This is noticed by the Commissioner in the judgment

he gave before the reference to the arbitrators.
was only under the

Chedu’s right

the Commissioner con
that
the issue was reduced
cluded his judgment by saying
to “what consideration is Chedu Khan entitled to in con
sequence of Abdul Hakim’s promises and agreements with
him?” The arbitrators say in the award that they had
agreement,

and

inquired into the case, and they may have considered that
justice would be done by giving to Chedu the Rs.70 per
month for his life, that being a sufficient reward for his
(1) L. R.

12

Ind. Ap. 163.

(2) L. R. 12 Ind. Ap. 214.

VOL.
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71

in obtaining the release of Abdul Hakim and Saadat

prison.
Their Lordships will humbly advise His Majesty to reverse
the decree of the Judicial Commissioner, and order the appeal
from

to

him to be dismissed with costs.

i

will pay the costs of this appeal.

The respondent
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Solicitors for appellant : T. L. Wilson at G0.
Neotll.
Solicitors for respondent : Barrow, Rogers
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of

ON APPEAL FROM THE HIGH COURT IN BENGAL.
Deed—Separate

Mortgage

where Eacecutanta are

in

Explanation necessary

separate Interest.

a

it

a

a

deed of mortgage of
testator’s estate to
Among the executants of
which
was
liable
were
two
for
ladies, one an
purdanashin
secure debts
other
donee
of
from
the
the
the testator
will,
of
villages
executrix
hands
not
which
in
her
were
liable
to
the
testator’s
lifetime
in his
debts :—

APPEAL from

a

a

a

if

Held, that to raise one issue as to the due execution of the deed as
the executrix was
Even
affecting both ladies was error in procedure.
must
nevertheless
be
clear
there
evidence
of separate
liable,
held
rightly
to
the
of
the
the
deed
donee
and
clear under
of
villages,
explanation
standing by her that she was assuming liability for debts not her own, and
was charging her villages therewith.

decree of the

High Court (March 26, 1897)

a

5,

a

decree of the Subordinate Judge of Bungpore
in part reversing
(April
1895).
mortgage executed by the
The suit was brought to enforce
Mohesh
Chunder
as regards his estate,
the
late
executors of
by

his widow,

agadiswari,

J

and

and his daughter,

Bhuban

Present: Loan Hosuousn, Loni) DAVEY, Loni) LINDLEY, Sis RICHARD
0B'.l‘H.
.
Coven, and Sin Form

N

*
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Mohini,

as

regards

Mohesh Chunder.

separate

properties

[L. R.

-granted

to them by

The ﬁrst Court decreed in favour of

the

The appeal to the High
plaintiff as regards all the properties.
Court substantially related only to the separate properties of
Pending that appeal, Jagadiswari died, and
the two ladies.
Upon the appeal of Bhuban Mohini the
High Court decided that she was not boimd by the mortgage.
Probate was granted of Mohesh Chunder’s will to his widow,
Jagadiswari, and to his son-in-law, Sudarsan Chunder, the
her appeal abated.

executors.

After his death and on November 22, 1891, his estate was
mortgaged as stated in the judgment of their Lordships, and
the question raised in the appeal was whether Bhuban Mohini
was proved to have validly executed the mortgage.

The

evi

ladies, including Bhuban, and to their right understanding of
the contents and effect of the deed.

The Subordinate Judge said
defendants

fully understood

:

“

I am satisﬁed

the contents

that the female

of the bond before

it."
The High Court, on the other hand, took a different view
“
Conceding that the deed
with regard to Bhuban Mohini:
they signed

was read over to her quickly—and we think that this was all
iln

that was done at the time of execution—this falls far short of
such cases, and we think
the explanation which is required
one,
for
much
difﬁcult
less an illiterate purda
any
would be

it

it

it

a

nashin lady, to understand the full purport and effect of
deed
rapidly read over; and from
of this description from hearing
cannot be inferred that
the mere fact of its being read over,
or knew that she was mortgaging her own
she understood

It

was not

simple mortgage

by

a

property.

a

it

person mort

It was mortgage by persons pur
gaging her own property.
porting to act in different capacities and mortgaging different
Possibly
may have been
descriptions of properties.
very
good and effective mortgage, so far as the executors were
a

it

a
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dence given related to the explanation given to the purdanashin

concerned; but Bhuban Mohini had nothing to do with the
executorship or with the properties mortgaged by the executors.

It

would not have been difficult to persuade her that

her
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signature was necessary or desirable to a deed which was being
by her mother and husband

without any knowledge
that she was mortgaging her own property, or
admitting a liability for debts for which they were alone liable.
case in which there should have been clear
It
we think,
executed

a

is,

on her part

far

so

as

it

evidence of an explanation of the deed to Bhuban
affected her interests

There

as

Mohini, in

distinct from the interest

of

of

is

really no evidence worth
alluding to of any explanation to her, much less an explanation
that description, and we are very far from satisﬁed that she
understood that she was mortgaging her property.”
the other executants.

Sir W. Rattigan, K.C.,

Asquith, K.C.,

and Mayne, for the

that the High Court was wrong in this
shewed, and the Courts concurrently
The
evidence
judgment.
found, that the deed was in fact twice read over to the ladies
within
couple of days, and that on each occasion they both
a

and agree to it.

them professed to understand

The terms

the deed were clear and simple, and did not need any special

explanation.

It

was

contended

that

it

of of

was

impossible

to

that they knew nothing
accept
con
whatever of its contents, its nature and effect, or that
Purdanashin
tained any reference to their own properties.
of the ladies

it

the statement

ladies are under the special protection of the Courts
transactions;

in their

but that protection must not be extended so as

of transacting business at all; nor
should the authorities at present existing on this subject be
extended so as to render the present transaction inoperative.
Reference was made to Gereshchzmder Lahoree v. Bhuggobutty
to render

them incapable

was uncertain what were the instructions

it

Debia (1), where

for the deed and from whom they emanated, and even whether

purdah woman put her own hand and seal to it; Syud
Fuzzul Hossein v. mjud Ali Khan (2) Ashgar Ali v. Delroos
Banoo Begum (3) Tacoordeen Tewarry v. Nawab S;/ed Hossein
;

;

A

the

Ind. Ap. Ca.

(2) (1872) 17 Suth.

(1877)

Ind.

L.

R.

her own
3

13 Moore’s

419, 430, 431.

with

Cale. 324,

327.

W. R.

523.

(4) (1874) L. R.

1

(1) (1870)

purdah lady was dealing
(3).

Khan (4), where

a
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appellant, contended

Ind. Ap. 192,206.

J.

C
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J.

O.

1901
~'v§‘

BnunsN
Mosnu Dam.

1901

./ya,

Illarch 28.

shewing the circumstances

will

be

Sahibal v. Sami Pilla/i.
The respondent

Lala Amarnath Sah

upheld;

See also

v. Rani

Khatija v. Ismail (3); Badi Bibi

(4)

did not appear.

The judgment of their Lordships was delivered by
The question in this appeal is whether
a deed of mortgage which the respondent,
Bhuban Mohini
Debi, one of the defendants in the suit, executed to the plaintiff,
L031) Honnonsn.

now appellant, was
effect;

so executed

the defendant

being

a

with due understanding of its
The Sub
purdanashin lady.

Judge held that the defendant

fully understood the
deed. On appeal the High Court held the contrary view, and
From that
dismissed the mortgagee’s suit as against her.
ordinate
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Buksh Khan v. Hossein Bibi (1),
under which an execution of a deed

man of business; Mahomed

by a purdanashin
Armons
Monnn R0! Achan Kuar.
(2)
Cnownnmr
'0.

[L. R.

decision he now appeals.

The position of the parties is one of some complexity. The
Bhuban is the daughter of Mohesh Chunder, who

defendant

appears to have been possessed of considerable

June, 1874, he executed

a

deed for the

In

property.

purpose

of making

“ You have been married to

a
provision for her maintenance.
Kulin, Sudarsan Chunder Banerji, who has no property by
means of which you may be maintained. Consequently, in my
lifetime, give you for your maintenance two mehals, kismut
Iswarpore and kismut Shibpore, appertaining to turuf Barra

I

zemindari of 7 annas share of per
gunnah Kundi, bearing No. 163 of the towzi of the Collectorate
of zillah Rungpore, recently specially registered in N0. 1 on
3%

annas of my ancestral

separate account

being opened and bearing

of Rs.9836.13.1.2.

the sudder-jumma

On my death, you shall get into possession

of the two mehals and possess and enjoy the same with great
Then follow provisions on which questions may be
felicity."
raised as to the extent
(1) (1sss)

of the interest

L. R.

15 Ind. Ap. s1,

(3) (1889)
sso, 384.

Ind.

L. R.

L. R.

19 Ind. Ap. 196,

(4) (1892)
257,262.

Ind.

L. R. 1s

90.

(2) (1892)
200.

given to Bhuban

;

but

12 Madr.
Madr.

VOL.

XXVIII.]

these questions

_
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do not arise in this suit.

She has at least an

ownership for life, with a claim to be indemniﬁed against
Government jumma by the remainder of the zemindari.
two mehals

the

These

He made

will which

a

in the record, but by recitals in subsequent deeds its
effect is shewn.
He gave several mouzas to his wife agadis
wari, Bhuban’s mother, for her maintenance ; he reaffirmed his
is not

J

Bhuban

gift of Iswarpore and Shibpore-to

;

he gave the residue

property to Kali Ranjan, the son of Sudarsan and
Bhuban, andthen a minor; and he appointed
agadiswari and

of his

J

Sudarsan to be executors.
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It

:

appears that the testator contracted

large debts, for the
of
which
he
sold
of
his
estate,
and other debts,
discharge
parts
either contracted by himself or arising on account of revenue
The executors gave bonds
claims, became due from the estate.
to secure _those debts

on behalf of themselves and Kali Ranjan.

September 19, 1887, they executed a mortgage to the
plaintiff for Rs.8000 for the purpose of paying off the prior
On

debts.

The mortgage was expressed to

be made

by: ﬁrstly,

through the executors; secondly, the executors
personally; and, thirdly, Bhuban. All make themselves per
The executors mortgage the
sonally liable for this advance.
Kali Ranjan

under
Shibpore, in which she is
described as having an absolute interest by deed of gift. The
deed was registered the next day with due formalities as

whole estate, Jagadiswari
the

her

mortgages

lif-e..

interests

will, and Bhuban mortgages

regards the two ladies.

At the same time the executors sold

further portion of the
zemindari to pay off an additional amount of debt due from
He required
The purchaser is called Rai Saheb.
Mohesh.
some security against disturbance of his title by Kali Ranjan
when he should attain majority, and
nama

was

given to him.

described by Bhuban
some properties

On

June

of

J

It

is not

a

a deed called

a

in the record,

jamin
but

is

pledging one of her properties and
agadiswari for the required security.
as

5, 1889, the

further sum of Rs.13,000,

executors

borrowed

C.

1901

vwv
ANNODA

Momm RoY

are the subject of the present appeal.

In September, 1884, Mohesh died.

J.

on mortgage

a

nominally from one Chuckerbutty,

Cnowmmv
‘U

Bnunm
Monml Dmu.
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[L. R.

1901

but really from the plaintiff whose agent he was. The mort
gagors were the same as those of 1887; and the tenor of the

Auuons

deed is the same, only with the addition that Bhuban purports

-‘LC.

TV?
MOHINI Rov

Cuownniw
v.

BHUBAN
MOHINI Dssr.

to charge her mouza Iswarpore as well as Shibpore.

The

deed

was registered with due formalities.

On

July

31, 1891, the plaintiff obtained

a decree against

of 1887 for realization of that mortgage debt.

mortgagors

the

This

was obtained in the absence of the defendants.

On November 22, 1891, was executed
sued on.

The mortgagors

The

recites the

deed

claim against

another

by the

The properties

mortgage
a

fresh

of

1889

borrowing

and
of

collectively to pay off those
given for security are speciﬁed in

mortgagors

Iswarpore and Shibpore,
which are stated to be a legacy to Bhuban from her father.
The deed was registered in the following December with due
detail, and among
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the estate, and

demands.

now

are the same as in 1887 and 1889.

decree and the

Bs.32,000

the mortgage

them are mouzas

forniahties.
in this appeal whether the mortgage
Kali Ranjan.
Nor is there any as regards agadiswari’s life interest, because
she died pending her appeal to the High Court, and her interest
There is no question

is good

as against

the testator’s estate vested in

J

her.
But before the Subordinate Judge both she
Bhuban,
and
while not denying their execution of the deed in
suit, put in separate defences, each contending that she signed
died with

it without knowing what it contained,
execution

and

admitted

its

before the registrar without comprehending the real

nature of the transaction.

The Subordinate Judge did not keep the two defences
separate;

he mixed them together

in one issue, and in his

judgment he appears to apply to both ladies evidence which
The ﬁfth issue is whether agadiswari and
applies to either.
Bhuban fully understood the contents of the bond. And that
he ﬁnds in the affirmative against both without distinction.

J

That was

In

a course very

likely to cause error.

J

agadis
the..ﬁrst place, there is direct evidence affecting
wari which does not affect Bhuban. In the next place, the

positions of the two in relation to the e_tate were quite different.
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..XXVIIL]

77

Jagadiswari was executrix, and she took large beneﬁcial
interests under the will.
She had good reason to intervene
actively in the affairs

of the estate, and she appears to have
done so.
Bhuban was not an executrix; though there is
evidence from herself and her husband that he and her mother
told her that she was an executrix or a guardian to her son,
and

that on that account

she did

she was told to sign papers, which

without knowing what they were.

Her property came

her independently of the will; and her only pecuniary
interest in the estate was to preserve the security which it
afforded to her against the Government jumma.
She was not
liable for any of the debts secured by the deeds until she made
to

herself

liable by the deeds themselves.

Both mother and

daughter were illiterate, being unable to read or write, though

their signatures.
But there is evidence
agadiswari was an efficient woman of business.
shewing that
There is no such evidence as regards Bhuban. On the contrary,
so far as the evidence goes it leads to the inference that, at
least in the affairs of the estate, she was in the habit of doing

J

as

her husband bid her;

and that he was a man of violent

temper of whom she was afraid to ask explanations.

The High Court, after saying that the mortgage may have
been quite valid as against the other parties, conclude their
“ It is, we think, a case in which there
judgment as follows:
should have been clear evidence of an explanation of the deed

Bhuban Mohini in so far as it affected her interest as distinct
from the interests of the other executants.
There is really no
evidence worth alluding to of any explanation to her, much
less a.1..1 explanation of that description, and we are very far
to

from satisﬁed

that she understood

she was

mortgaging her

property.”

Their Lordships have been invited by the plaintiﬁ"s counsel,
who have most carefully sifted the evidence, to prefer the
conclusions of the Subordinate Judge, but they are unable to
do so.
The Subordinate Judge says that the witnesses Kali
Mohun and Bhairub
and
them

satisfactorily bear out that Jagadiswari
Bhuban had the bond for Rs.13,000 fully explained to
before

they signed

it,
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they could make

and

admitted

its

execution.

. C.

J

VOL.
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J. C.
.

1901

\JY§l
ANNODA

Certainly if the plaintiff shewed that the mortgage of 1889 had
been fully explained to Bhuban he would gain an important
step. But neither of these witnesses says anything about the

Monnu Rov execution
0aownmnr
‘U.

Bmussu
MUHINI Dam.

[L. R.

nor does either say that there was
explanation given at that or any other time.
Bhairub was a clerk in the registry ofﬁce who was deputed
of the

deed,

to verify the signatures

of the women.

So far from explaining

the deed to them, he cannot even remember

reading

it

;

he did not, because it is not the registrar's business;

thinks
but is

Kali Mohun’s assertion that he did read.
Kali Mohun, who was present on the occasion of registration,

shaken by

says that Bhairub read the deed;

and there is a note indorsed

Kali Mohun and Sudarsan to this effect:
“ We know these two executants of the deed who are present,
and they have this day signed with their own hand their
respective names on this deed in our presence.”
(Those
of
but
the
names
of
deed,
the
not
the
execution
are
signatures
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on it and signed by

the ladies put to the note indorsed for verifying the execution.)

“They acknowledge

to have

made

those

signatures

know all the terms on the document being read.”
all the evidence to shew that Bhuban understood

and to

That

is

the deed

of 1889.

Who was the author of the note

It

so relied on does not appear,

distinct from the acknowledgment of execution
How is it evidence against them?
signed by the ladies.
Bhairub does not support it. Kali Mohun does not support it
except as to the reading of the deed. In his cross-examination
is

quite

Sudarsan’s
he says that the deed was not read and explained.
testimony is of very little weight on whichever side it may be
Supposing,
given, but so far as it goes he denies the reading.
be
taken
as
that
the registrar
proof
however, that the note could

which was out of his province and of
which he has no memory, there remains a wide difference
between reading out a deed, neither short nor simple, and
had done something

explaining its effect. In fact, nobody could explain its effect
upon Bhuban without knowing her position with respect to the

This evidence,
property mortgaged.
though relied on by the First Court and much urged at the

various parts of

the

INDIAN APPEALS;
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VOL.

bar, does

not go any way at all

79

in support of the plaintiff's

case.

understood
an

reasons for thinking

judge’s

that the ladies

the deed of 1891 are of the same kind.

which

indorsement

He fastens

“the Commissioner having

says,

to have signed the deed.”
This indorsement is signed by two witnesses, Ashutosh and
Pitambur, both in the service of the defendants, who both say
But the indorsement, says the
that the deed was not read.
learned judge, gives the lie direct to these two Witnesses.
That
read out the

deed,

they admitted

Nobody alleges that the deed was explained on this
The learned judge then refers to one or two other
occasion.
all.

is

circumstances, but they affect
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is

Jagadiswari

exclusively.

The evidence of explanation which was pressed at the bar
that of Digambur, a pleader employed by the plaintiff.
He 1

says

O.

1901

The learned
on

J.

that he paid

so

cash—Rs.2314—to

much of the advance

as was payable

in

some ofﬁcer of the defendants, to be made

Jagadiswari and Bhuban. He could into the room
where the ladies were sitting, and saw the officer put the notes
cash into J agadiswari’s hands.
Then he says, “ Ashutosh
out the deed, and I asked J agadiswari and Bhuban
over to

see

and

read

Mohini, ‘Have you understood the mortgage, &c., mentioned
’
‘
in this?
Upon that agadiswari said, This matter has been

J

going on for a long time, we will know and understand.’
Bhuban Mohini merely nodded her head in token of her
consent.
They were not asked whether they had understood
what was said about the previous debts.”
he says,

“

I told Ashu

In

to read out the deed.

cross-examination

I cannot say why I

The deed was read out ﬂuently. He
not read it myself.
not stop anywhere at the time of reading it. After it had
been read out,
asked, ‘Have you understood it?’
And
immediately after they had to sign it.” Bhuban was not asked
whether she knew that she was making her property and
herself liable for debts not due from her.
All that was done by
did

did

I

way of explanation was to read the deed ﬂuently—-gur-gur is
the vernacular term, and that is explained
who was present
stopping

to mean reading

anywhere.

That is

by another witness

in the usual way without

calculated

to

puzzle

more

lfwﬁl
ANzvons
Mounvr R01

Cnownnnv
v.
Bx-u -BAN

Moumr DEBI.
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competent persons than an illiterate purdanashin.

1901
-~f\&l

may

ANNQDA
MOHINI ROY
CHOWDHRY
'0.

BnussN

MOIIINI Dam.

Jagadiswari

But
very likely have known about the whole affair.
Bhuban’s nod of the head does not go far to shew that she
knew what liabilities she was undertaking.
Sir William Rattigan laid great stress on the decree of July,
urging that Bhuban must have known of a decree
charging her property, and therefore of the loan which released
it. The decree was made ex parte, and there is nothing to
1891,

shew that Bhuban had ever appeared to the suit.
is not discussed

in the Courts below,

The matter

who would be

more

familiar than their Lordships can be with the probabilities of
the case—whether a lady in Bhuban’s position might not
easily be left in ignorance of an ex parte decree until actual
execution proceedings were taken against her.
Their Lord
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ships cannot act on the speculation that she must have known

that of which it is not shewn that any direct information was
It is not at all certain that Sudarsan or
conveyed to her.

Jagadiswari would be anxious

to keep her well informed of the

increasing dangers to which their management of the family
affairs and their resort to her aid were exposing her.
Agreeing as they do with the High Court, their Lordships
will humbly advise His Majesty to dismiss the appeal. As the
respondent has not appeared, there will be no costs.
Solicitors for the appellant

:

T. L. Wilson rt C0.
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VASUDEVA PADHI KHADANGA G-ARU

..

DEFENDANT;

BAKSHI MAHAPA.

.

.

.

.

.

.

-

PLAINTIFF -

.

XV. of
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Disability
Pleading.

1877,

ss.

7, 28—C0nstruct1Ion—Time

of Right is matter of Evidence

F538:

Limit after
and not of

The eﬂ'ect of s. 7 of the Limitation Act of 1877 is that a person under
disability may institute a suit within the same period after the disability
has ceased as he would otherwise have been allowed under the schedule,
provided that the time so allowed shall not exceed three years from the
cessation of the disability.
Where the respondent sued to recover a share of two villages as joint
estate of himself and the appellant, and the latter appeared to have been
dispossessed of them as separate property in favour of the joint estate :—
Held, that he could not have sued after three years had expired from his
attainment of majority, and by s. 28 his separate right to the property (if
any) was extinguished. That extinction of separate right was evidence of
the respondent’s title, and need not be pleaded.

APPEAL from
reversing

a decree of the

a decree

High Court (March 25, 1896)

of the District Judge of Ganjam (Oct. 17,
-

1894) and decreeing the respondent’s suit with costs.
The suit was brought to obtain a partition of two villages in

which the respondent claimed to be jointly interested with the
The question for decision was whether a grant
appellant.
made originally in the sole name of the appellant’s

father was
held
beneﬁt
for the joint
of the grantee and his
made and
brother, father of the respondent, or whether it was made and

held for the exclusive beneﬁt of the grantee and his descendants.

Upon this question the Courts in India differed, the original
Court holding in favour of the appellant, the High Court in
favour of the respondent.
The plaint ﬁled in

1891

claimed

partition of the two main

"
Present: Loan Hosnousn, Loan MauNsenrmv
Bosnsrsos, Loan Lmnnsv, and Sm Fonn Nonru.

Von.

XXVIII.

7

Loan

2"

March 6, 23.

.

ceases—Ea>tinction

N°”"§§’
1,01

.

ON APPEAL FROM THE HIGH COURT AT MADRAS.
Limitation—Act

o.*

HQ

ANn

MAGUNI DEVAN
TRULU GARU

J.

DAVEY, Loan
G
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J. C.
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Gsnu
1}.

Mscum
DevaN
B sxsm
Manam
rmn.u GARE.

[L. R.

villages in dispute, namely,

Rajendrapuram and Brundurana
Chandrapuram, and mesne proﬁts in respect of the plaintiffs
half-share from the date of his dispossession in 1888.
The appellant denied a joint possession up to 1888. He
claimed sole title under the grant to his father, and asserted
that during his minority the plaintiff had concealed from him
the nature of his interest, and had been taking a portion of the

income by collusion with the ryots.

He alleged that when

till
present time. He also set up the Statute of Limitations.
The District Judge dismissed the suit. He found that
possession in 1878, which possession was uninterrupted
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he

came of age he became aware of the fact and entered into sole
the

the

plaintiff had entirely failed to make good his contention as to a
joint gift originally to the plaintiff’ s father and defendant’s
father as alleged; that the documentary evidence was con
cocted for the purposes of the suit ; that the oral evidence was
worthless.
The High Court remanded the case for further evidence.
The ﬁrst Court again dismissed the suit, ﬁnding that the
villages were granted to defendant’s father for his own beneﬁt,
that the defendant had been in possession since 1880, that the
plaintiff had never acquired any title by possession, and had

no

right to sue.

In appeal this decision was reversed, the High Court saying:
“ Assuming that the cowle was made in the name of the elder
brother, who was at the time joint with the other members of
the family, we think the evidence of the enjoyment of the
property is strong to shew that the family took, and not the one
brother exclusively.”
The case was twice argued before their Lordships.
Branson, for the appellant, contended that on the evidence
the property in suit should have been held to have been his
There was nothing in the record which
separate acquisition.
could justify the inference that under the conveyance to the
elder brother, Bayana Padhi, the family took, and not the elder
brother only. The intention of the grant must be considered,
and it was contended that that intention was shewn to have
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been

that the grantee should take separately,

It

-

admittedly

83

and not jointly.

gift—a personal gift to a particular donee.
To prove a joinlt ownership it should be shewn that there had
been either a joint acquisition originally, or that, having been
was

separate

a

estate, it had been thrown

owner, or treated

into joint estate by its
estate by those who were com

joint
so
treat
it.
Here there was no evidence that the
to
petent
income had been devoted to the use of the joint family.
And
from 1880 the appellant was in sole possession.
He referred to
as

Mullick

Dossee v. Denobundoo

Sreemutty Soorjeemoney

Gudadhur Serma v. Ajodheeram Chowdhry (2); Kishorec
v.

Lall

Chummun

(3)

;

Gooroochurn

Doss

v.

(1)

;

Lall

Goluckmony

Nam;/an Babaji v. Nana Manohar (5) ; Sri Raja
Chelikana v. Appa Ran Bahadur Garu (6) ; Shin Golam Sing
v. Baran Sing (7); Dhurm Das Pandey v. Shama Soondri
Debiah (8); Badul Singh v. Ghutterdharee Singh (9); Chand
Hurree Maitee v. Rajah Norendro Narain Roy (10) ; 1 Strange,
H. L. 209, and two cases referred to in vol. 2, pp. 363, 365. The
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Dossee (4) ;

High Court ought to have found that the appellant had been in
exclusive possession of the two villages for thirteen years next
before suit, so as to bar the respondent’s suit. The respondent
had not shewn a title by adverse possession.

Mayne, for the respondent, contended that the original grant
in the name of the senior member of the family carried with it
no presumption that it wa..s intended for his exclusive beneﬁt.
The evidence

of joint possession shewed conclusively that
the villages were treated by all parties as being joint pro
perty. Under the circumstances the legal presumption and the
evidence were in favour of the joint title, and consequently of
the respondent’s

right to

in respect of his share.
(1) (1857)
526, 538.

6 Moore’s

a decree of

The evidence of separate acquisition

Ind. Ap. Ca.

(6) (1897)

Ind.

L. R.

20

Madr.

207.

(2) (1794) 1 Sel. Rep. 6, 7.
(3) (1852) 1 s. 1). A. 111.
(4) (1843) Fulton’s Rep. 164, 169,
171, 175, 188.

(5). (1870)

partition and mesne proﬁts

7

Bomb. H. 0. A. 0.

(7) (1868) 1 Beng. L. R. 164, 166.
(e) (1843) 3 Moore's Ind. Ap. Ca.
229, 240.

(9) (1868) 9 Snth. W. R. 558.
(10) (1873) 19 Suth. W. R. 231.

153, 176.
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must

overwhelming

be

to

displace

[L. R.

the

case made

by the

Here there was no
evidence that the appellant paid for it with his separate money:
see Dhurm Das Pandey v. Shaina Soondri Debiah (1), S00rjee
respondent

on the law and

the facts.

money Dossee v. Denobundoo

joint

estate;

separate

(2),

and

Badul Sing

The strong presumption in the
of this family is in favour of the estate being
the onus lies heavily on the party asserting

v. Chutterdharee
circumstances

Mullick

Singh.

(3)

If

acquisition.

any joint estate exists

and is used

in the acquisition of other property, the property so acquired
The onus is on the other side to shew that no
is also joint.
In the case of a
joint estate was used in the acquisition.
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gift it must be shewn with what intention it was given and
received; the onus being, in the case of a member of a
joint family, to shew that a separate acquisition was contem
plated by both parties.

It

is material to ascertain

the donor had in view in giving, and the manner

the

object

in which

the gift was dealt with by the donee: see Mitakshara, c.

1,

8; Mann, ix., v. 206; 1 Strange, H. L. 215, 209;
2 Strange, H. L. 365.
The grant here was not made for
The circumstances
any peculiar purpose of the individual.
s. 4, vv. 6, 7,

shew that it was intended

for the family, and there is no pre
sumption to the contrary. There was nothing in the terms of
the grant or its intention to shew that it was for other than
As a gift there was no personal reason for it
joint purposes.
irrespective

of the family, no motive specially applicable to the

appellant’s

father:

see

Manu, vii.

s. 79,

xi.

s. 6.

With

regard

it was contended that nothing
manner in which the property was dealt
with from 1847 to 1858. After that date it was shewn to have
been dealt with as joint estate, all of those interested in it
to the evidence of possession,
was shewn

as to the

An obvious consideration
concurring in so dealing with it.
is that if it had been separate it would have been known to be
so,

would have been

so dealt

and would have descended as

with as long as the donee lived,
his separate estate. Immediately

on his death the property was dealt with as part of the
(1) (1843)
229.

3 M00re’s

Ind. Ap. Ca.

(2) 6 Moore’s Ind. Ap. Ca.
(3) 19 Suth. W. R. 231.

general
526.
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joint estate- of the family, and this would never have been
allowed if it had been known or claimed as separate.
With
regard to limitation that runs from the date when the
right of action accrues, see ss. 4, 7, and 18 of Act XV. of

The appellant was dispossessed of his separate property
in favour of those claiming jointly.
According to the true
construction of those sections, he had only three years from the
date on which he came of age in order to bring his suit to
1877

.

He did not do so, and accord
his
to
them
as
ingly
right
separate estate, if it ever existed,
was extinguished.
That extinction enured to the beneﬁt of
recover the villages as separate.

J. C.
1901
\a~,§|

Vasunzva
Panm
KmmaNca
GARU
'0.

Mmum
Dsvm
B:ussiu

MA una
TRULU Gum.

H

title, and he is entitled to avail himself of it
evidence in his favour.

the respondent’s
as
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Branson replied.

The judgment of their Lordships was delivered by

190!

LORD DAVEY. This is an appeal against a judgment of the
High Court of Madras, dated March 25, 1896, reversing a
decree of the District Judge of Ganjam of October 17, 1894.

The appellant, who is defendant in the action, is the only
son of Bayana Padhi, who died shortly before the year 1858.
The appellant was then seven or eight years of age. The
respondent, the plaintiff in the action, is the ﬁrst cousin of
the appellant, and is the son of Gurunatha Padhi, who died in
the

year 1858.

The

respondent

was about two years older

The two brothers, Bayana Padhi and
than the appellant.
Gurunatha Padhi, were members of a Hindu family joint in
property.

The question in the case is whether the two villages in suit
are

joint

or separate

property.

It

is

admitted

that these

villages were granted to Bayana Padhi by the zemindar of the
The deed is not forthcoming, and the only
Chikati Taluk.
information their Lordships have as to the grant is contained
in two orders from the Collector of Ganjam to the zemindar.
The ﬁrst order is dated August 10, 1847, and is in these
have approved of the permanent cowle you have
words:

“I

granted to one Bayana Padhi Khadanga of
s. 15 of

Regulation

XXX.

J ayantipuram under

of l1802 in respect of the forest land

\’v-v

Ma.wk

23.
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Rajendrapuram attached to your taluk, ﬁxing a kattu
badi of Rs.45 a year, and deﬁning the boundaries (chekubandi).
But you are informed that there should be no disputes by the
alanthra people regarding the boundaries thereof.” The other

called

J

order of the Collector was dated

July

22, 1848.

It

states that

Regulation XXX. of 1802
approved of the gift of 840 bharanams of forest land which was
granted to Bayana Padhi Khadanga by the late zemindar of
the taluk, Sri Brundavana Chandra Rajendra Dev Garu after

the Collector has,“ under

s. 15 of
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You shall
ﬁxing the kattubadi, and the boundaries thereof.
inform the said Khadanga that he might improve the said land,
and make it fruitful, and collect from him every year, com
mencing from the current year, the kattubadi ﬁxed at Rs.50 a
year.” There is no evidence of the circumstances under which
this grant was made, or of the manner in which the property
was enjoyed, or whether it was treated as joint or separate
property from the date of the grante until the death of the sur
vivor of the two brothers in the year 1858. On that event the
widows of the two brothers concurred in appointing a manager
of the property, and it is not disputed that during the appellant’s
minority it was treated or enjoyed as joint family property;
and after he attained his majority in or about the year 1870
it continued to be so treated by the appellant and the respond
The Subordinate Judge ﬁxed the date
ent for several years.
up to which that state of things lasted as the year 1880 ; and
their Lordships assume that date for the purpose of their judg
A quarrel took place between the two cousins, and the
ment.
appellant thereupon asserted his right to the villages as the
separate property of his father to which he was entitled as his

heir, and ousted the respondent.
Hence this suit, which was
instituted by the respondent on November 11, 1891. The
Subordinate Judge held it to be the separate property of the
appellant; but his decree was reversed by the High Court, who
held it to be joint family property, and decreed a partition.
Their Lordships ﬁnd the question whether the property was
the separate property of Bayana, or had been acquired and held
by him in his own name for the beneﬁt of the joint family, to
be one of some difﬁculty, owing to the absence of any direct

VOL.
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under which the grant was
made, or the manner in which the property was treated during
Bayana’s lifetime; and they accordingly desired that the case
evidence as to the circumstances

On the second argument
counsel for the respondent raised the question of limitation,
and their Lordships have come to the conclusion that the
The 7th section
respondent ought to succeed on that ground.
“
of the Act of Limitation is in these terms :
entitled
If a
should

be argued

a second

time.

person

to institute a suit, or make an application, be at the time from

which the period of limitation is to be reckoned a minor, or
insane, or an idiot, he may institute the suit, or make the

Generated for alum (Columbia University) on 2015-05-29 06:36 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

application within the same period, after the disability has
ceased, as would otherwise have been allowed from the time
prescribed therefor in the third column of the Second Schedule
hereto annexed.”
Then there is provision as to double and
successive disabilities, and a provision for the case of the con

tinuing of the disability up to the death of the person under
disability; and the end of the section is in these terms:
“ Nothing in this section
applies to suits to enforce rights of
pre-emption, or shall be deemed to extend for more than three
years from the cessation of the disability, or the death of the
person affected thereby, the period within which any suit must
be instituted, or application made.”
The effect of that section,
therefore, is this—that
a

a person

under disability may institute

suit within the same period after the disability has ceased

as

under the schedule, but
subject to a proviso that the time shall not in any case be
extended for more than three years from the cessation of the
Illustration (b) exactly illustrates the present case.
disability.

he would otherwise have been allowed

Their Lordships, for the purpose of their judgment, will make
the assumption which is most favourable to the appellant, and
they will assume in his favour that up to the year 1858, the
date of the death of the surviving brother, it was treated as and
was separate property of Bayana, to which the appellant was
entitled to succeed as his heir. But on that assumption the
appellant was dispossessed, or discontinued his possession of
his separate property, in favour of the joint estate at least on

-J. G.
1901

\'v~l
VASUDEVA
PADHI
KHADANGA

Gnu
-v.

MacuN!
DEVAN

Bsxsur

Manna
TEULU GARU.
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the death of his uncle in the year 1858; and the case comes

1901

within No.

142

Vasnnnva

possession

of the joint family was at any rate adverse to his

PADHI
KHADANGA

separate estate from the same date

?*-§l

Gsau
v.

MAGUNI
DEVAN

Bsxsnr

MAHAPA
TRULU GARU.

No. 144.

It

in the 2nd schedule; -but if that
;

be

not

so, the

and it thus comes within

is immaterial for the present purpose which article

it comes under.

That being so, the appellant

could

not have

brought an action after the expiration of three years after he
attained his majority (say) 1873. Then comes in s. 28, by
which his right to the property is extinguished at the deter
mination of the period limited for bringing a suit for possession
of it. The point does not require to be expressly pleaded, as it
is only evidence of the respondent’s title; but that question
does not arise in this case, as it undoubtedly was a matter of

The Subordinate Judge ﬁnds against
by possession.
the plaintiff on that issue, but it does not appear on what
title

grounds.

The same point is also raised in the sixth reason for appeal
to the High Court, though it was unnecessary for that Court,

in the view they took of the case, to express any opinion upon
it.

The only answer which could

would be one founded

be made to the argument

on s. 18, namely, that the existence

of

from the appel
lant. This answer is perhaps sufﬁeiently pleaded by paragraph 3
of the defence, although there is no mention in that paragraph
of fraud; but their Lordships do not think that any such case
the original grant was fraudulently concealed

is proved with such precision as is necessary in a charge of
fraud. There is, undoubtedly, some evidence that the original
grant found its way into the respondent’s possession; and it is
not produced by him. On the other hand, the defendant gave
evidence on his own behalf, but merely put in a copy of another

it,

document, and did not even say that he was ignorant of the
or say anything
original grant, or when he ﬁrst discovered
about it.
Their Lordships do not think that this sufficient to support
is
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controversy in the Court below, and in fact forms the subject
of the third issue: Whether the plaintiff has acquired any

a charge of fraud.

They are, therefore,

of opinion that the

i

INDIAN APPEALS.

XXVIIL]

VOL.

-

89

J.C.

guished by limitation

;

(if
it

appeal ought to be dismissed, on the ground that the defendever existed) has been extinant’s right of possession
and they

will humbly advise His Majesty

1901

v;;;;,,v,,
Panu!

1
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KHADANGA

The appellant must pay the costs of the appeal.
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~
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TRULU
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PLAINTIFF;

J.

HARENDRA LAL ROY CHOWDHRY.

it

Solicitors for appellant: Lawford, Waterhouse
Solicitor for respondent: R. T. Tasker.

DEFENDANTS.

Feb

AND

AND

Ornnns

.

IN BENGAL.

Consent Deoree— O'onstruction—Breach

of

Contract

Decree-holder.

if

it

if

a

a

a

a

was provided that
the decree
mortgage
By consent decree on
ﬁxed sum by
ﬁxed date, the whole amount of the
holder received
decretal money should be considered as satisﬁed and the unpaid balance
the judgment debtors from time
remitted. It was further provided that
to time sold or leased the plots of mortgage property, which were numerous
the decree-holder
should within thirty days of
and not contiguous,

a

it

a

if

he approved the transaction
receiving particulars appraise the same, and
deed of consent :—
and received the price, execute
breach of contract by the decree-holder to refuse to
was
Held, that
appraise until the whole of the money was procured and an appraisement

a

a

he had refused

tender thereof.

decree of the

4,

a

High Court (Jan.
1894)
decree of the Subordinate Judge of Backergunge

APPEAL from
afﬁrming

if

it

could be made of all the properties together. By so doing he rendered
impossible for the judgment debtors to ﬁnd the ﬁxed sum by the ﬁxed
date, and accordingly could only recover that sum without interest, being

(Aug. 31, 1891).

The consent decree, the effect of which was in dispute in
the above-named
ents.

It

appellant on

13, 1888.

a

this appeal, was dated August

“
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ON APPEAL FROM THE HIGH COURT

in the same position as

It

was in favour of

mortgage against

the respond

scheduled ninety items of mortgaged property; decreed

Present: Loan Honuousn, Loim DL\vEY, LORD Lirwnrv, and Sm l.ilCllAl{D

Coucn.

c.*

Lflg

by

MAHARANI DASI

Gnu.

22

‘
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90

J. C.
1901

‘fV\l
HsnnNnus
LAL ROY
Cnownnnx
v.

Msnsmm
DASI.

[L.

R.

for principal and interest to be realized by sale of
the mortgaged properties; and provided that if the sum of

Rs.52,902

Rs.35,000

should

of Assin,

1295

Rs.34,300

be paid

as to

Rs.700 thereof before the

end

15, 1888), and as to the balance

of
(October
by August 14, 1899, then the balance of the said

decree was to be remitted and the decree was to be satisﬁed by

As to the Rs.700, the respondents were to
have grace till August 14, paying interest at 5 per cent. per
It
mensem for any time that such amount should be overdue.
also provided that if the whole sum of Rs.35,000, or even if any
part thereof should on August 14, 1889, be still unpaid, then
such payments.

the whole amount of the said decree (less the amount paid),
with interest and costs, should become and_ be due, and should
be recoverable by sale of the said mortgaged property, and also
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of the other properties

The

of the respondents.

paragraph of the solehnama

seventh

on which

the

consent decree was based, according to an amended translation
made

in the High Court, ran as follows: “When it becomes

to transfer or let out under a
or
bonus, the mortgaged property
pottah, by receiving salami
or certain ketas of land appertaining thereto for the purpose
of paying off the Rs.35,000 stated in paragraph 4, they, the
defendants, shall, before the 30 Assar, 1296, ﬁx the person
necessary for the defendants

to whom they wish to sell or let out
at different

properties

in pottah the different

times, and ﬁle a furd or paper shewing

the actual sthit or assets of the said properties

The plaintiff
expense

should appraise

supplied

the aforesaid

the

by the defendants

to the plaintiff.
mofussil sthit with the
within thirty days from

date, and allow the proper price thereof

or

the

proper salami thereof to be credited in favour of the defend
ants against their debt, and then duly execute a mukti-patra
or sanmati-patra with the expense supplied by the defendants.
Unless a written consent is given by the plaintiﬂ, or a mukti
patra is executed by him, the mortgaged property or any
part thereof should not be transferred or made over to
person under a pottah granting any right thereby by
defendants,

and any act,

if done by the defendants, other

the above shall not be granted.”

any
the
than
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in default, the appellant petitioned
for an absolute order of sale.
The respondents contended that
he was not entitled to treat them as in default, since it was due
The respondents

being

own failure to appraise and ﬁx the price for certain of
the mortgaged
properties, in consequence of which certain
The Subordinate Judge held that
projected sales fell through.
to his

The High Court, on the
other hand, held that the fair construction of the solehnama
the appellant

was
due

was entitled as prayed.

that the appellant mortgagee
diligence in satisfying himself

“was bound to act with
as to the accounts of such

mortgagor should propose to
sell, and to signify his assent or dissent, the latter to be made,e
if made, on reasonable grounds; and to signify his assent, if
portions

made,

of the

estate

as

the

in such mode and time

as

should facilitate negotiations

mortgagor with intending purchasers.”
They were of opinion that a case had been made before the
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by the

Lower Court needing inquiry as to whether this had been done
by the mortgagee, and that without such inquiry the sale
ought not to have been ordered, and they therefore directed
that this case should be remanded to the Lower Court with»
directions to make such inquiry.
They were also of opinion that if on such inquiry it should
appear that-the

mortgagee

did make

it practically impossible

the mortgagor to carry out the intended arrangement,
the mortgagee’s claim should be limited to the reduced
and, further,
amount agreed upon in the said solehnama,
for

that

“ Unreasonable refusal

or neglect

by

the

mortgagee,

and a reasonable ground for belief that property could have
been sold in time for enough to meet the reduced claim
but for such conduct, would be enough to entitle the mort
held to his agreement

gagor to have the mortgagee

to take

the lesser sum.”

They therefore
under

the

stopped

the

sales which

said decree, and remanded

Court for an inquiry and
gagee had

obstructed

the

report

as

were

being

the case to the
to

respondents

held

Lower

whether the mort
in their efforts to

property by not acting with due diligence in
inquiring and deciding whether the offers for purchase of the
sell the

said

l

J. C.
1901
\4lV§l

HARENDRA

LAL RoY

Caownnmr
‘U.

MAHARANI
DASI.

.

INDIAN APPEALS.

92

J.

C.

1901

‘IV\l

IIARmNDRA

LAL Rov

CaowmmY
’l).

Msnsasm
Dssr.

said property submitted to him

by

the

[L. R.
respondents

-should

be accepted.

On remand the Subordinate Judge held that the decree
holder did render it practically impossible for the respondents

“to sell some of the mortgaged properties ” before August

15,

1889, for enough to meet the reduced claim, and that therefore

this appellant, “ according
interpreted

by the

to the terms of the solehnama

as

High Court,” was not entitled to get more

than Rs.34,300 on account of his mortgage decree, and was not
entitled to any interest on such amount.

The High Court afﬁrmed this judgment.
Branson, for the appellant, contended that the High Court
was wrong in law in remanding the casein the ﬁrst instance
to the Subordinate udge, and that no case had been made out
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Further, they had placed a wrong con
justifying the remand.
struction on the seventh clause of the consent decree. They
held that

it was expressly agreed between the parties that the

judgment debtors should be at liberty, without any objection
on the part of the decree-holder, to sell or lease out the mort
gaged properties, or any part of them; that the decree-holder
should appraise the value within a speciﬁed time; that it was
not incumbent on the respondents to arrange for such sales
as would at one time pay off the whole of the lesser sum by
August 14, 1889. It was contended that they ought to have
held that the true construction of that clause did not impose
any obligation on the appellant to inquire and appraise

from

time to time and as often as the respondents found a purchaser
or lessee for any one of the ninety properties, however small.
The appellant was not bound to move in the matter of such
valuation more than once, or until he was informed by the
respondents that arrangements had been made for the satisfac
tion of his whole claim, and sufficient sales or leases had been
effectcd with that view. If the appellant had consented to the
no evidence that the respondents
could have provided the balance in due time so as to satisfy
the decree for the limited amount.
sales proposed,

C. W.

there was

Arathoon,for the respondents, was not heard.

VOL.
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J.

The judgment of their Lordships was delivered by

This is an appeal by

money-lender in
a mortgage from Ram Churn Saha Poddar
and Madan Mohun Saha Poddar, brothers, for a sum which it
is unnecessary to mention.
Sufﬁce it to say, that in the early
Lonn DAVEY.
Bengal, who held

part

a

of the year 1888 the appellant instituted a suit in the

Court of the Subordinate

Judge of Backergunge against the

respondents to recover the sum of Rs.49,855.14.

The mortgage

ninety different lots of land, some of them, apparently,
from the description in the schedule, being of small value, and
others of larger value, but apparently not lying contiguous to
covered

After the suit was commenced

each other.

a compromise

was

that compromise is to be found in the consent
The effect of that decree was this : that the defendants

come to, and

day which

is

on

14, 1889, the defendants

August
pay to the
plaintiff the sum of Rs.35,000, the decree should be considered
as satisﬁed, and the balance of the money should be considered
Out of the sum of Rs.35,000 the defendants were
as remitted.
the same as

to pay to
1888,

should

the plaintiﬂ‘ the sum of Rs.700 before October

and the remaining Rs.34,30O

15,

before August 14, 1889.

if

The decree provided that
they failed to pay the sum of
Rs.700 within the month of Assin—that is, October—next,

No.

7

then contained

clause, which

is

It

per cent. per month from the month of
a

rate of

sum of Rs.700 should bear interest at the

in the decree, and

according to the translation given in the record
judges of the

High Court had

as fo1lows—

retranslated,

it it

the learned

Kartick next.
is

then the aforesaid
5

but

it

in substance, and for any material purpose,
does not appear
to their Lordships that the version given in the judgment of
the High Court differs from that in the record: “If for the
should be neces
payment of the aforesaid sum of Rs.35,000
sary for the defendants to transfer the mortgaged properties,

or

any plots or portions of them, or grant pottahs on receipt

of

premium or bonus for the lease—“ then
the defendants shall, on settling who are to receive (the pro
perties), give the plaintiff the sthit papers in relation to whatever
salami ”—-that

is,

a
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plaint, but subject to this proviso—that

a

to judgment for the entire amount asked by the

consented

if,

decree.

C.

1901

'¢v§l
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MAHABAN1

Dssr.

INDIAN APPEALS.

94

they may from time to time determine

J. C.

properties

1901

lease, before the 30th Assar 1296 ”—that

~Iv\l

Hsssunns
Lsr. RoY
Cnownuav
v.

MAHAR.\NI
Dssr.

“Within thirty
defendants’

[L.

is,

July

to sell

R.

or

13, 1889.

days from that day the plaintiff shall, at the

expense, make

appraisement

of the sthit in the

mofussil, and after crediting the proper price, or the proper
salami, against the defendants’ debt, shall at the defendants’
expense duly execute a deed of release or deed of consent.
The defendants
properties,

shall not

be able

to alienate

the mortgaged

or any portion of them, or confer any right therein

by pottah to any one without a written deed of release or
consent from the plaintiff, and if they do any act contrary to
The meaning of that
this such act shall be of no effect.”
clause appears to their Lordships to be reasonably

plain.

No

who appear to be a widow lady and her
difficulty in raising the money for the purpose

doubt the respondents,
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sons, would ﬁnd

a

of paying the mortgage debt to the decree-holder except by sale,

opportunity offered, of the mortgaged properties themselves.
The clause provides means for doing so. But of course the
plaintiff would quite rightly secure himself against any improvi
as

dent alienation, or any alienation, of the property comprised in

his mortgage at an inadequate price; and for that purpose the
arrangement is that whenever from time to time the defendants,
the mortgagors, should determine to sell or release, they should
send to the plaintiff the particulars, in order to enable him to
judge of the propriety of the sale, or the adequacy of the price
of any sale, or the bonus if a lease. Then there is an absolute

It

is not left to his option. There is an
absolute obligation upon him within thirty days from the day
he receives the papers and particulars to make an appraisement,
and, if the price is approved and credited to him against the
obligation upon him.

debt, he is then to execute a deed of release, or deed of consent.

On the face of this clause there is not the slightest pretence for
saying that the decree-holder was at liberty to postpone the
appraisement of the properties which the respondents proposed
to sell from time to time

until sales were proposed of

a sufficient

amount to pay the whole of the debt. On the contrary, it is
“
time
expressly contemplated that the respondents may fro111
to time” determine to sell or release; and from the nature of

INDIAN APPEALS.

VOL. ..XXVIIL]
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J. 0.
consisting, as has been said, of ninety small lots,
1901
it is apparent that they would be more likely to sell in separate
parcels than in bulk, so as to raise the whole amount at once. H,,;,;;D,,,
the property,

Nor is there any ground for saying, as
that the plaintiff, the decree-holder,

deed

of consent

is not bound to execute a

of consent, until the whole debt is
The deed of release, or deed of consent, which is
paid oﬁ’.
referred to in this clause
deed of release, or
obviously
a deed

a

in favour of the

to the mortgagor selling,

The High Court’s observation is, their Lordships

think, entitled to great weight, that
the decree-holder,

if

purchaser.

a

of release, or

i's

deed

Mr. Branson suggested,

the construction which

the appellant, put upon this clause, that he

not bound to do anything until the whole of his money
right construction, they might just as
was forthcoming, was
the whole
well have had no clause at all; because, of course,
off the whole of his money,

it

of

his money was forthcoming, and they were ready to pay him
was perfectly immaterial to him

what prices they obtained.
is

What took place on this decree was this. The B.s.700 were
no controversy;
paid in the time stipulated: about that there
leaving, therefore, Rs.34,300

to be paid before August 14, 1889.

sale of various lots,
The present respondents
and, without reading the whole of the correspondence,
dated the 7th of
sufﬁcient to take the ﬁrst letter, which

is

is

it

a

did arrange for

a

specimen. This
Bysack, 1296, equivalent to April 19, 1889, as
from the respondent Bindubasini Dasi, the widow. She
“ have
already written
writes this to the present appellant:
to
misfortune
but
my
owing
you have not,
two letters to you,

I

is

I

have been trying
up to this time, given any reply to them.
to pay up your money by the sale of properties. The matter
has not yet been settled with the purchasers,
the properties Nos. 55, 82, 68 of the mortgage

but the sale of
bond at

thirty

probably thirty years’ purchase—
times the proﬁt ”—that
“ has been arranged for with Gobind Chunder Saha and others,
and the property No. 79 at thirty times the proﬁt with udhistir
Saha, and the earnest moneys have been taken from both.
and then she points out, which

is

”
send the sthit papers of those properties to you per book post
an obvious

observation,

;

I

J

is
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Dssr.

Or the
(similar) transactions.”
“
sentence might have been put in a negative form:
If it is
found that these transactions will not go off, and you will not
have
give your consent to my selling these properties as
be
of
shy
entering into
agreed to do, then other persons will
to enter

encouraged

into

I

Then she asks

for the remainder of the property.”
him in accordance with this contract to “ send
contracts

of

as you can to make an appraisement

perties.”

.

.

.

What was the answer to that?

a

man

those four

.

April

pro

to some

or May, 1889, about ten days afterwards:

“

It

if you
anange for the sale of properties in this way. You have in
this way procured only Rs.3138—8 annas; but you have not
said what is to be done about the remaining money.
Procure
will be very troublesome
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soon

His answer was

dated the 29th of Bysack, which would be equivalent
day in

as

to make

an

appraisement

the whole of the money, then an appraisement

E
E

C
H

shall be made

will be
That was a plain breach of the contract which
executed.”
the appellant had entered into. He had, as has been already
pointed out, entered into a contract that, thirty days after
of all the properties

receiving

and a deed of release

together,

the particulars of sales made from time to time, he

would send

a man to appraise

;

but in this letter he refuses

to

until the whole of the
money is procured, and an appraisement can be made of all the
properties together, when a deed of release will be executed.
That, therefore, was a complete breach of his contract, and the
send a man to make the appraisement

consequence

was that those sales could
letters

Then there are subsequent

meal.

and he says

July

get a release

“until

to the terms of the

it wastes time trying to sell piece

Ultimately she sends

Assar, 1296—that is,

out.

to the same effect, and he

gives the same answer, that shee cannot
the whole amount is procured according

settlement”;

not be carried

>c1.---v-:-g>c1E_a=u-'=1m:1s'aE»=e-1_—»

‘4'-§'
IIARENDRA
LAL Rm:
Cr-rowmm!

a

registered letter on the 29th of

12, 1889.

She had previously sent

her servants to personally expostulate with the appellant, and
she now writes him a letter begging him to send a man to
He
appraise the properties which she had undertaken to sell.

I-1-!-7.5.52

1901

“people fear many things before they purchase, and if one
transaction is completed with one person, others will be

ls

J. C.

[L. R.

VOL.

XXVII L]

‘replies,

“

INDIAN APPEALS.

Nothing can

is procured, and
‘as you say

itis

the whole of the money

I

Still,

of no use to worry me repeatedly.

you have secured purchasers

perties mortgaged
Rs.23,000,

be done unless

97

for some of the pro
for

to me, and of some other properties,

sent my officer

Jagat Chunder Chuckerbutty to

Have the consideration money of
those among the mortgaged properties for the sale of which
with some
you have arranged deposited by the purchasers
make an appraisement.

trustworthy pleaders, and Mokhtar of Madaripore, and after
getting the appraisement made within three days you will pay
up the remaining money within the time ﬁxed by the soleh
nama.”
to you

In other words,

I will

he says:

“Out

of grace and favour

send my ofﬁcer to make an appraisement,

but

I
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make the condition that the consideration money of the mort
gaged properties,” for the sale of which the respondent had

“
arranged, shall be ﬁrst deposited by the purchasers, and also
that the appraisement shall be made within three days, and
you will thereupon pay up the remaining money.” The man

apparently was sent. There is some difference in the evidence
as to what took place, but the learned Subordinate Judge has
expressed his opinion as to the result of the evidence, and the
High Court concur in the view which he takes of the evidence

upon that point. It amounts to this: that the man did go,
but refused to appraise, and the reason why he refused to
appraise was because in accordance, no doubt, with the instruc
tions he had received he required the whole amount of the
purchase-money to be deposited by the purchasers

before he

would make the appraisement, which was, of course, a per
fectly unreasonable condition, and one which he had no right
to make ; and he also required the appraisement to be made in
three days, which the learned Subordinate Judge says made it
practically impossible to carry it out.
Under the circumstances it is not surprising that the respond
er:-ts were not able to ﬁnd the money on the stipulated day; and
thereupon the-“present appellant presented a petition for realiza

tion of his entire
That was resisted

decree by sale of the mortgaged
by a statement

properties.
put in on behalf of the

respondents, showing in substance,
VOL. XXVIH.

but not in the detail in
H

J.

C.

1901
~@~

Hsamrmns
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which their Lordships have stated them, the facts which have
been referred to.
The learned Subordinate Judge in the ﬁrst
instance gave the appellant

execution for the whole amounte of

his decree on the ground that there was nothing in the com
promise decree, the solehnama, which requires the appellant to
give his consent to the sale of any of the property. There was
an appeal, and the learned judges in the Court of Appeal
expressed their opinion of the construction of the solehnama,
and remanded it back to the learned judge to inquire whether

in substance the appellant had placed unreasonable obstructions
in the way of the respondents realizing the mortgage money by
sale of the mortgaged properties.
The learned Subordinate
on
and
took
evidence
the
Judge
gave his judgment on
point,
August 31,
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he says
case,

I

:

1892.

“

After very carefully examining the evidence,

Considering all these facts and circumstances of the
ﬁnd that the decree-holder did render it practically

for the judgment debtors to sell some of the mort
gaged properties within Srabun, 1296, for enough to meet the
reduced claim, and, therefore, according to the terms of the
solehnama, as interpreted by the High Court, he is not entitled

impossible

to get more than Rs.34,300 for his mortgage decree.”
be

It

should

mentioned that there was evidence which satisﬁed the Sub

ordinate Judge, and the

High Court also, that if the appellant

had done that which he had contracted
appraisement,

and given

a deed

to do, and made an

of release of the

properties

which were proposed to be sold by the mortgagors within the
time stipulated for, the respondents had made arrangements
through which, by the sale of other property, including their
jewellery, they would have been in_a position to pay Rs.35,000
before the date when it ought to have been paid according to
the solehnama.

l

There was an appeal from this judgment of the Subordinate
The Appeal Court again went very fully into the case,
and they came to the conclusion that the Subordinate Judge
was right in the view which he had taken of the facts of the
case, and that the appellant had not performed the contract
Judge.

which he had undertaken to perform, and had rendered
impossible for the respondent to ﬁnd the money within

it
the

INDIAN APPEALS.

XXVIIL]

VOL.

99

time ﬁxed.

J.

ordinate

1901
fﬁf

is

this

:

They thereupon conﬁrmed the decree of the Sub
Judge. In other words, the substance of their decree
that as the appellant in breach of his contract had pre

from paying the sum of Rs.35,000, as
they could have done, and would otherwise have done within
the time stipulated for by the solehnama, he must be put into
vented

the respondents

if that sum had been tendered to him
within that time, and he had refused the tender.
Their Lord
the same position as

think that that is the principle of the decree, and that in
circumstances of the case it is a sound principle.
It follows

ships
the

that the appellant

cannot

on his -Rs.34,-300.

get any interest

Subordinate Judge has taken that view, and the
High Court also have taken the same view on that question as
Q
was taken by the Subordinate Judge.
The learned
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In the

Lordships will humbly advise His
Majesty that the decree of the High Court should be
afﬁrmed, and the appeal dismissed; and the appellant will
result

pay the costs of

their

-

it.

Solicitors for appellant: Gush, Phillips, Walters at Williams.
Solicitors for respondents: Watkins at Lempriere.
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C.*

JAGDISH BAHADUR

.

1901

-

\Iy\l
Feb. l5;
lllarch 23.

.

[l..

.

.

R.

.

PLAINTIFF;

.

DEFENDANT.

AND

SHEO PARTAB SINGH

.

.

.

.

.

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER
OF OUDH, LUCKNOW.
Oudh Estates Act (T.

of 1869), s. 22, sub-s. 1l—fmpa.rtibility—Elder
junior Wzfe— Younger Son by a ﬁrst Wg'fe—Inherita.nce.

Although a taluq has descended under

s. 22, clause 11,

Son by rt

of Act I. of

1869

to the person entitled under the ordinary law, it is still subject to the
provisions of the Act and descends as impartible estate.
Dewan Ran Bijai Bahadur Singh v. Rae Jagatpal Singh, (1890) L. R.
Ind. Ap. 173, followed.
the son of a junior wife succeeds to impartible estate in
preference to the later born son of a senior wife, or of the ﬁrst married
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By Hindu law

-

wife.

APPEAL from

of the Judicial Commissioner’s Court
affirming a decree of the District Court of

a decree

(March 21, 1895)
Rae Bareli (March 23, 1891) and dismissing the appellants
suit with costs.
The suit- was -brought to recover possession of the entire
Pawansi estate, -situated in the Partabgarh District, as detailed
in three schedules annexed to the plaint.

That estate-vvasdield by the
been created
*sunnud and

Judicial Committee
to have

vested

(1) to have

absolutely

in

Thakurain Kablas Kunwar, the widow of Mahpal Singh, as
her stridhan; and on her death to have descended to her
daughter Rani Janki Kunwar, under clause 11, s. 22, of Act I.
of 1869.
Kablas Kunwar was entered in lists 1 and 2, men
tioned in s. 8. Janki Kunwar died on December 16, 1888,
father and the respond
ent claimed the estate as the nearest living heirs of Mahpal
childless.

"‘ ,Present:

Thereupon the appellant’s

Loan Hosnouss, Loan DAVEY, LORD Lmnnnr D and SIR Rrcrumn

Coven.
(1) Brij Indar Bahadur
Ind. Ap. 1.
\

L

Singh v.

Rance

Janki

Koer, (1877) L. R.
e

5

VOL.

.

KXVIIL]
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title through Raghunath Singh, the
respondent claiming through the elder son, Shankar Baksh,
the appellant’s great-grandfather, Sitla Baksh, claiming asthe
“
son of Raghunath’s ﬁrst wife,
according to the custom of the
clan and by law.”

J.

They derived

Singh.

The ﬁfth issue related to this alleged custom and law. The
sixth raised the question of the impartibility of taluqa Pawansi
with all other things pertaining to it.

,

that

was contended

J anki

Kunwar

B‘“‘,:""“
S"Eg§&'£1‘AB

-—--

advocate for the plaintiff
learned
having succeeded to the estate under
by the

clause 11—i.e., under the ordinary

Hindu law—did not take the

under the special provisions of the Act, and was not
’
‘
therefore an heir of the talukdar within the meaning of s. 2
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estate

of

Act I. of 1869; and that the estate in her hands was not

subject to the provisions of the Act, and did not on her death
descend as an impartible estate by virtue of the provisions of

This question appears to me to have been
conclusively settled by the decision of their Lordships of Her
Majesty’s Council in Ran Bijai Bahadur Singh v. Rae agatpal
ss. 8, 10, and 22.

J

Singh.

(1)

.

.

.

~

.

I

“ Following this ruling of their Lordships,
am of opinion
anki Kunwar the Pawansi estate
that upon the death of

J

descended as an impartible estate to a single heir.”

Then, upon the question whether under Hindu law the son
of the ﬁrst married wife took precedence of the elder son born
of a later wife, he held that the principle laid down in Pedda
Ramappa Na..yanivaru v. Bangari Seshamma (2) was binding,
notwithstanding that it had been admitted before him that the
”
interpolation of the words “- but of a lower class in Manu, c. ix.
attributed by Sir William Jones
to Kulluka Bhatta.
He was of opinion that “the appellant
has failed to establish satisfactorily, by the texts quoted by
him, his contention that in the case of sons by several wives
v. 122, had

been erroneously

of the same class the ordinary rule which confers
(1) L. ll. 17 Ind. Ap. 173.

-

(2) (1880) L. R.

8

seniority on
Ind. Ap.

1.

1001

lJ,},,,

The material passages of the Judicial Commissioner’s judg
ment on the two points of law, which was in afﬁrmance of that
of the District Judge, are as follows :—

“It

O

INDIAN APPEALS.
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J. C.
1901
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from in favour of the son of the
senior wife, should such ﬁrst-born son be born of a junior wife.
“ The argument of the learned advocate for the
appellant is
the ﬁrst-born is departed

based on the texts of Mann, which were considered

by their

He points out that the interpolation of the words
Lordships.
‘
but of a lower class,’ made by Sir William Jones in his trans
lation of s. 122, is not authorized by the Commentary of
Kulluka Bhatta; and that that commentator endeavoured to
s. 122

reconcile

with

s. 125

by making a distinction between

Hindu Law, Bk.

57.

virtuous and vicious sons, and not by the addition of the words
’
‘but of a lower class in s. 122: see Colebrooke’s Digest of
5, ch. 1, s.

“ The learned advocate for the
»
respondent admits that s. 122
was not explained by Kulluka Bhatta in the manner adopted

He says that that explanation has the
authority of the commentator Prakash. While, however,

translation cannot be
of Kulluka Bhatta,
clear
is

by the commentary

supported

Jones’

it

lower class’ in Sir William

but of

a

appears to be the case that the addition of the words

‘

it

Sir William Jones.

is

not free from
that the translation of the original text itself
doubt.
Sir William Jones, Colebrooke, Max Mﬁller, and
Loiseleur
s. 122 as

Deslongchamps translate the word ‘parvaja’ in
‘the elder son,’ and in s. 125 as ‘the son born of the

elder wife.’

Max Miiller gives the following note on

s. 125:

As this verse and the following one contradict the rules given
in verses 123 and 124, the commentators try to reconcile them
in various ways.
Medh thinks that verses 123—124 are an

‘

to

the

mother’s marriage,

is

artharada and have no legal force, and Ragh inclines to the
same opinion.
Nar and Nand hold that the seniority, according
of importance

for the law of

it

has no value with
inheritance (verses 123—124), but that
at
respect to salutations and the like, or to prerogatives
125,
Kull ﬁnally, relying on Gov's
sacriﬁces (verses
126).
that
the
rules
leave
an option, and that their
thinks
opinion,

placed side by side, and that

is

application depends on the existence of good qualities and
want of such. It is, however, probable that, according to
custom of Hindu writers, the two conﬂicting opinions
it
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by

intended

the
the
are

that the learned
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should

ﬁnd

their

way out of

103

difficulty

the

as

they

Bumell and Hopkins, on the other hand, give the same mean’
‘
in both ss. 122
ing viz., ‘the ﬁrst-born,’ to the word parvaja
Their translation of
of Manu, 1884).
and 123 (Ordinances
ss. 122,

123, and 124 is as follows :—-

“ ‘122.

(Suppose)

son is born

the youngest

by the

eldest

wife and the ﬁrst-born (son is born) by the youngest wife, how
should the division be between them ? If-a doubt should arise
expressed

“

in these words.

(We answer it thus): The ﬁrst-born should receive
one bull as his portion to be taken out (of the general inherit
ance); after this, the other bulls, not the best (belong), according
‘123.

their mothers, to his brothers who are inferior to him [in
point of age].
“ ‘
124. But when the eldest (son) is born of the ﬁrst wife, he
,
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to

should take ﬁfteen cows and

a

bull

;

then the rest may divide,

according to their mothers, with these words the rule is ﬁxed.’
“
Their note on verse 123 is as follows: ‘ Madhatithi and
”
“
as the
son born of the ﬁrst wife,
Kulluka deﬁne “ parvaja

if he is the youngest,” and render “swamatritas,” “in
consequence of their mothers,” as explaining “inferior ”; but
even

Gautama,

XXVIII-14,

shews that the eldest son is intended,

when born by other than the ﬁrst wife. This verse gives
the rules for the eldest son, irrespective of his mother; the
next allots him a better portion if his mother is the ﬁrst eldest
even

wife.’
“ Jolly in his

Hindu Law of Partition, Inheritance, and
‘
Adoption (Tagore Law Lectures, 1883, p. 178), says: Manu
has

discussed

the same

question,

and as far as his meaning

can be made out he proposes two answers to it

:

either the son

of the ﬁrst-married wife, though younger, shall get an excellent
bull as his additional share; or the right of primogeniture shall

follow the date of birth alone, just as in the case of twins the
ﬁrst-born is considered as the elder of the two. The latter
Medhatithi and Raghavananda,
view, say the commentators

He adds in a note : ‘ Doctor
represents Manu’s own opinion.’
Mayr thinks that the two rules (Mann, 9, 123 and 125) do not
contradict

one another,

as

“parvaja” in

123

J.o.

can.’

may denote the

1901

J55,"
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5"“
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”
eldest son of all sons, and “ tadunanam
the eldest son of each

This interpretation is supported by one MS., which
“
reads
Sarvapurvaja,” the eldest son of all. But all the other
MSS. read “ Sa purvaja.” ’ Narayana tries to remove the
contradiction between 123 and 125 by referring the latter
rule to questions of etiquette only, such as formal salutations.
wife.

Kulluka

brings

in

the

difference

‘

between

virtuous

and

supposed

con

vicious sons.’

“If

Burnell’s

translation

is

accepted,

the

tradiction between ss. 123 and 125 disappears ; and, according
to Manu, amongst sons born of diﬂerent mothers of equal class
the ﬁrst-born son is the senior.
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“ The learned advocate for the respondent relies on Burnell’s
translation as being the correct one, inasmuch as it gives the
‘
same meaning to the word parvaja’ in both the verses 122
and 123.

“ As the correct translation of
verse 123 is doubtful, and as
Manu’s own answer to the question propounded by him in
verse 123 cannot be clearly ascertained, it appears to me that
the appellant has failed to establish satisfactorily his contention
by the texts quoted by him.

“

I

ﬁnd,

therefore,

that

by

Hindu

law

Sitla

Bakhsh

of being born of the ﬁrst-married wife,
acquire seniority over his elder brother Shankar Bakhsh, the
ﬁrst-born son of his father, and that accordingly he was not
did not, by virtue

under that law entitled to succeed to the impartible Pawansi
to his elder brother, the ﬁrst-born son.”

estate in preference

Branson, for the appellant, contended upon the ﬁrst-mentioned
point of law that the Judicial Commissioner’s Court ought to have
held that as

J anki Kunwar had succeeded to the estate under the

provisions of clause

11

of

s. 22

of Act

I.

of 1869, as the person

Hindu law, that estate
was not in her hands subject to the provisions of Act I. of
entitled to succeed under the ordinary

1869, but descended from her as an estate under the ordinary

Hindu law to which she was subject, and not
estate,

and was therefore

respondent.

as an impartible

partible between the appellant and
Reference was made to Deewan Ban Bijai Bahadur
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Rae Jagatpal. (1) Upon the other point of law he
contended that, as it was now admitted that the interpolated
words in Sir William Jones’ Translation of c. ix. v. 122 of
Manu’s Institutes
are not supported by the authority of

J. C.

Singh. v.

(2); the doctrine,

Kulluka Bhatta

which was based on the
supposition that this gloss was the work of Kulluka Bhatta,
The
is no longer to be considered
as of binding authority.
Court below ought to have held that the correct view of
the

law

as

to the rights

1901

J

‘/Y\l

AGDISI-I

BAHADUR
v.

Sumo

Pawns

Smcn.

of sons born of mothers married

times is correctly laid down in s. 128, and estab
that preference is to be given to the son of the
earliest or ﬁrst married wife. He referred to Sarvadhikari’s
He
Tagore Law Lectures (1880), pp. 224, 239, and 240.
at different

lishes

that the Court ought to have held that
it lay on the respondent to prove that by custom the non
talukdari property mentioned in lists B and C annexed to the
As he had
plaint was impartible, and went with the taluqa.
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further

contended

not proved any such custom, the non-talukdari property was
partible,

and

should be divided

spondent in equal moieties.

between

appellant

Reference was made to

and re

Sri Rajah

Rajeswara Gajapaty v. Sri Virapratapah
Gajapaty
Ramasami Kamaya Nail: v. Sundaralingasami. (4)

(3);

for the respondent, being heard only
upon the last point, contended that on the pleadings and issues
the non-talukdari
property was treated by both parties as
Mayne

and

Cowell,

appurtenant to the talukdari, and following the same line of
It was one entire claim, and was so treated by
devolution.
both parties and both Courts throughout

the litigation:

,

Sundaralingasawmi Kamaya Naik v. Ramasawm-i.

(5)

see
.

The judgment of their Lordships was delivered by
LORD DAVEY. The present appellant is the great-grandson
and heir of Sitla Baksh, the original plaintiff, and was sub
stituted for the latter on his death after the commencement
the suit.

The respondent

(1) L. R. 17 Ind. Ap. 173.
(2) L. B. 8 Ind. Ap. 1.
(3) (1869) 5 Madr. H. C. 31.

is the son and heir of
(4) (1893) Ind. L. R.

17

of

Shankar
Madr. 422,

444.

(5)

(..1899)

L. R.

26 lnd.,Ap. 55, 57.

\

1901
~¢~(\..

March 23.
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Baksh.

Sitla Baksh was the son of Raghunath by his ﬁrst
wife Bish Nath Kunwar. Shankar Baksh was also the son of
Shankar
Raghunath but by his junior wife Raj Kunwar.
Baksh was born before his half-brother Sitla Baksh, and was,
therefore, the elder born son of Raghunath.

The suit relates to the succession of the taluq of Pawansi,
which after the annexation of Oudh was by a sunnad granted
to a lady named Kablas Kunwar, the widow of Mahpal Singh.
Her name was entered in the ﬁrst and second lists mentioned

in s. 8 of the Oudh Estates Act, 1869. In the case of Br-ij
Indar Bahadur Singh v. Rance Janki Koer (1) the succession
of the taluq on the death of Kablas Kunwar was determined
Their Lordships there held that the sunnad
by this Board.
conferred and was intended to confer a full proprietary and
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transferable
according

right in the estate upon Kablas and her heirs male
to the law of primogeniture, and as regards the

succession they considered that the rights of the parties claim
ing by descent must be governed by the provisions of s. 22

I. of

This Board, therefore, held that under
clause 11 of s. 22 the estate descended to anki Kunwar, the
daughter and only child of Kablas Kunwar, as the person
of Act

1869.

J

entitled under the

ordinary law to which
mother’s religion and tribe were subject.
ankl Kunwar died childless on December

J

persons
16, 1888.

of her

It

is

not disputed that the succession must be to the heirs of her
father, and both, or one or other of the sons of Raghunath.
if living, would be entitled to succeed to the taluq on her
death.

The plaintiff by his plaint claimed to be entitled to the entire
taluq, together with all other movable and inimovable property
of Janki on the ground that, being born of the ﬁrst wife, he
was entitled to inherit the entire

taluq and other property

according to the custom obtaining among his clan and by law.
Alternatively he contended that the taluq was or had become
partible, and claimed to be entitled to a 9-annas share as son
of the ﬁrst wife of Raghunath, or, at any rate, to an 8-annas
share.
(1) 1..

1:. 5

Ind. Ap.

1.
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VOL.
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The latter claim was maintained on the ground that
having succeeded

under the provisions of clause

Janki,

11 of s. 22,

the

longer subject to the provisions of the Act of
1869, but descended from her as an estate under the ordinary
Hindu law, and not as an impartible estate, and was, therefore,
estate was no

By his defence the defend-

partible between the two brothers.

A
that the estate was impartible by custom.
vast amount of evidence was taken upon this question, but, in
the opinion of their Lordships, unnecessarily.
The point is
concluded by authority.
In the case of Dewan Ran Bijai
Bahadur Singh v. Rae Jagatpal Singh (1) their Lordships
said: “ A question might arise upon the construction of
clause 11 of s. 22 whether the estate descended as an impartible
ant contended

Their Lordships are of opinion, looking to the pro
visions of Act I. of 1869, list 2, ss. 8, 22, that it was the
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estate.

intention of the Legislature that the estate should descend as
an

impartible estate.”
The only question which remains

as regards

the succession,

therefore, is whether the original plaintiff as son of the ﬁrst

his father was either by custom, or by the common law,
entitled to succeed in preference to his elder brother born of
wife of

junior wife. Evidence was taken by the District Judge on the
claim by custom, and that learned judge after an exhaustive
a

review of the evidence came to the conclusion that the alleged
custom was not proved, and that decision was afﬁrmed in the
Court of the

Judicial Commissioner.

There being thus two
of fact, their Lordships

concurrent

judgments on a question

are relieved

from examining the evidence, and were not asked

by counsel to do so.

~

The question involved in the claim of the plaintiff bylaw,
apart from custom, has been considered by this Board in two
cases.

In Ramalakshmi Ammal

v. Si-vanantha Peru/mal Sethu

junior wife was
entitled to succeed to an impartible zemindary in preference to
the later born son of a senior wife.
It is true that in this case
the mother of the younger _son, although married before the
rayar

(2)

this Board decided that the son of

a

mother of the elder son, was not the ﬁrst wife, and therefore
(1)

L. R.

17

Ind. Ap. 173.

(2) (1872)

14

Moo. Ind. Ap. 570.

-1.0
1901
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J.

J

C.

it is said not to

be a

[I.. R.

In Pedda

direct authority.

Ramappa

1901

Nayanivaru

AGDISH

born son, though by the fourth wife, was held to be entitled to

WYV

Bsusnus.
v.

Suno PARTAB
SING]-I.

v. Bangcml

Sesshamma

Nayanivaru

(1)

a ﬁrst

succeed in preference to a younger son born of the third and

senior wife whose marriage was subsequent to the deaths of
the ﬁrst two wives.
The grounds of the judgment are shewn
very clearly in the passages which are quoted at length by the
Judicial Commissioner, and their Lordships will not repeat
It was laid down that the principles upon which the
them.
Board held in the former case that the ﬁrst-born was entitled
to succeed apply equally to a son of a ﬁrst married wife and
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sons of other wives, and, that being so, it lay upon the defend
ant to shew some positive rule of Hindu law supported either
by ancient text or modern decision to the contrary effect, which
had not been done.
,

The grounds upon which the learned counsel for the appel
lant endeavoured
were

these.

referred

The verses of the Laws of Manu which

to by their

in ch.

125

to escape from the authority of these cases

9.

Lordships

are those

numbered

In Sir William Jones’ translation the

and 125th verses are as follows:

“

were

122

to

122nd

A younger son being

122.

born of a ﬁrst married wife after an elder son had been born

wife last married, but of a lower class, it may be a
doubt in that case how the division shall be made. 125. As
between sons born of wives equal in their class and without
any other distinction there can be no seniority in right of the
of

a

mother, but the seniority ordained by law is according to the
birth.”
The words printed in italics were accepted by Sir
William Jones as being, and until recently were generally
believed to be, the interpolation of an ancient commentator of
great

eminence

been discovered

named

Kulluka Bhatta.

It

is said to have

by the research of scholars that the interpola

tion was not made by Kulluka Bhatta but by a later and
inferior commentator named Prakash, and that statement
seems to have been accepted in the Court of the Judicial
Commissioner.

It

is thereupon

words) and the two following

the omission of the interpolated
..(1)

L. Ii.

argued that verse 122 (with

S

Ind. Ap.

1.

VOL.
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verses

109

are inconsistent with verse 125, which thus loses any

binding authority.

J-0
1-‘>01

Their Lordships assume for the purposes of their judgment
J,§,’,”,,,,
that Sir William Jones was mistaken in attributing the words
B“‘,;””“
But they observe S"E§§;:f/*5
interpolated in verse 122 to Kalluka Bhatta.
-—
that Sir William Jones’ version was probably founded on the
tradition of the time at which he wrote, and has been accepted

“
Indian Courts without question.
Communis error
”
facit jus is a sound maxim. Their Lordships, however, do not
The Judicial Commissioner
rely upon this consideration alone.
in

the

has

learnedly discussed

been

proposed

the various

by scholars

translations which have

and the interpretations given

them to the four verses in question

by

and their relation to each

other, and he refers to the opinion expressed by

Dr. Jolly in

Tagore Lectures, 1883. .The Judicial Commissioner con
cludes: “ As the correct translation of verse 123 is doubtful,
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his

Manu’s own answer to the question propounded by him
in verse 122 cannot be clearly ascertained, it appears tome
and as

that the appellant has
contention

failed to establish

satisfactorily his

by the texts quoted by him.”

Their Lordships think this is ﬁrm ground for decision.
The
language of verse 125 is reasonably free from ambiguity, while
the meaning of the previous verses is at the best ambiguous
The plain language of the one ought not to be
overridden or controlled by the obscure utterances in the other.
and

doubtful.

They therefore think that no sufﬁcient reason is shewn why
they should not follow the two previous decisions of this Board,
and that

they ought to do so.
They therefore hold that,
law,
to
Hindu
the
according
respondent, who represents the
eldest son of his father, is entitled to succeed in preference to
the appellant, who represents the younger son, though born of

Their Lordships will only add that this decision
appears to them, as it did to their predecessors, to be in accord
the ﬁrst wife.

ance with the religious tenets of Hindus.
his ﬁrst-bom son that a
owes to his ancestors
and, therefore,
given.

it

It

is by the birth of

Hindu discharges the duty which he

and pbtains spiritual beneﬁts for himself,
is to that son that pre-eminence should be
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A subsidiary

point was raised by the appellant’s counsel,
namely, whether any difference is to be made in the succession
to the movable property of
anki. No such point was raised
by the plaint, in which the movable and other immoyable pro

J

perty is treated in the same category with the taluq itself,
the same considerations

and

are treated ‘as applicable to the whole

The ﬁfth issue is whether the plaintiff
property as one corpus.
is by law or custom entitled to the whole of the taluqa, with
other property pertaining to it. And no issue is directed to
any distinction between different
portions of the property
The District Judge held that the question did not
arise, and if it did there was no evidence to shew that such
claimed.

property was subject to a different rule of devolution.

Ishri

also

_

Lordships entirely agree.
They will, therefore, humbly advise His Majesty

11

at

rt

:

Barrow, Rogers
Solicitors for appellant
Solicitors for respondent: T. L. Wilson
(1) (1884) L. R.

-that

the

appellant must pay the costs of

Ind. Ap. 135, at

Nevill.

C0.

p.

appeal be dismissed, and the

their

148.

it.

The Judicial Commissioner took the same view, and

,
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before this Board.

He

Singh v. Baldeo Singh

(1)

referred to the case of Thakur
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.

.

.

.

of

Arbitrato'r—-'-Amendment

of Award Ultra

X V. of

Award—-Limitation—Act

Feb. 19;
March 9.

PLAINTIFF.

.

APPEAL FROM THE JUDICIAL COMMISSIONER

Award—Pnwers

OF OUDH.
Vires—Suit on

1877, art. 91.

An arbitrator having

,

made his award has no power, on its return to him
the
in
order
to specify the property comprised in it, to enter
registrar
by
in the speciﬁcation a decision not comprised in the award that a particular
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item belonged to the appellant as her dowry.

A suit virtually based upon the award is not barred by art. 91 of the
Limitation Act of 1877 merely because it impugns the above entry as
unauthorized, and further impugns another clause for being invalid and
ultra vires as being in illegal restraint of partition.
APPEAL from
sioner of Oudh

a decree of the

(Jan.

Court of the Judicial Commis

29, 1897) reversing

Judge of Sitapur (April 21,

a decree of the

District

1892) and decreeing the respondent’s

suit.

The respondent’s mother sued in 1890 for separate possession
of a one-half share of the estate of her father Saiyed Ashik Ali,
deceased, with mesne proﬁts.

The defendants were her sister

and her sister’s husband.

An award made in 1885, signed by the arbitrator, the two
widows of the deceased, his two daughters and their husbands,
directed (1.) that the two daughters should be absolute owners
of the whole estate in equal shares; (2.) that neither should
that the appellant Tasadduk
Husain (husband of the other appellant) should be the manager
of the entire property, and render half-yearly accounts to each
have the right to partition;

(3.)

e

of the daughters.

The plaintiff claimed title under the award that the property
Kukargoti, claimed by Jafri
Begam under an alleged gift at her marriage; also a share in
a
village Ludhai, claimed by Tasadduk.
to be divided

'

Present:

Ilicmmn

included

Loan

Cmrcn.

a share of

MACNAGHTEN,

Loan

C.*

1901

AND

ALI

J.
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The defendants

contended: (1.) that the suit was barred by
that
by special family custom the widows of
(2.)
the deceased excluded the daughters from inheritance; (3.) that
the plaintiff could not claim any title under the award which
limitation;

should give her a right to partition, and be independent

retention of Tasadduk Husain as manager

of the

; (4.) that ﬁve biswas
in Kukargoti constituted the separate property of afri Begam;
and (5.) that the share in Ludhai was acquired by Tasadduk
Husain from his separate funds.

a

J

The District Judge decided that the plaintiff was entitled to
half-share in the estate; that it was inadvisable to partition;

that sufficient cause had not been shewn to remove Tasadduk
from the managership.
On a remand he further decided:
(1.) that the suit was not barred by limitation;
(2.) that the
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custom

relied

on

by defendants

had

not been established;

that the ﬁve biswas in dispute in Kukargoti had been
given by Ashik Ali to Jafri Begam as dowry, but that the
award in regard thereto was not binding, because the arbitrator
was functus ofﬁcio at the time of expressing his opinion;
(3.)

that Tasadduk Husain had purchased the share in Ludhai
from his private funds.
The Judicial Commissioners conﬁrmed the ﬁndings that the
suit was not barred by limitation, and that the alleged custom
(4.)

not been proved. They also agreed with the District
Judge that the arbitrator had exceeded his powers in attempt
ing to decide that afri Begam was the owner of ﬁve biswas
in Kukargoti, but came to the conclusion that the gift of this
had

J

property to

Jafri Begam

had not been established,

and

that

Ludhai had been purchased

from the proﬁts of Ashik Ali’s
estate. They also held that the clause in the award in restraint
of partition was invalid, and that Tasadduk Husain could be
removed from the post of manager.

In

the result a decree for

separate possession of one-half the property in suit was passed
in favour of the plaintiff, together with mesne proﬁts.

Branson, for the appellants, contended that the suit was
It was in effect a suit to set aside an
barred by limitation.
award made and acted on more than three years before the
suit was brought, and to impose restrictions and conditions not

Accordingly, it was barred by art. 91 of
Limitation Act of 1877. It was further contended that

arbitrator had not exceeded his powers in his reply to the
registrar as to the properties with which his award dealt. The
registrar was entitled to refer to him by art. 21 of
1877.
the

It

Act IH. of

became necessary for the purposes of registration for

arbitrator to specify the properties comprised in his award.

The arbitrator was justiﬁed when so called upon to state what
property had been divided
accepted by the parties

by him, and his speciﬁcation

and acted on by the Revenue

On the evidence the arbitrator was right
village of Kukargoti

reasons for reversing

was

Court.

in holding that the

had been given to the appellant

dowry by her father at her marriage.
not given sufﬁcient

as

her

The Court below had
that decision, or for

ﬁnding thatthe share of mouzah Ludhai in suit was not the
There was no evi
separate property of the second appellant.
dence in the suit that it had been acquired out of the proceeds
of the estate of the deceased Saiyed

Ashik Ali.

De Gruyther, for the respondent,

contended

that the award

returned it for a speciﬁcation

of the properties comprised in

that was ultra vires and should
appeared, had entered against

be erased.

The arbitrator,

it it,

was right, and should be enforced so far as it dealt with speciﬁc
As respects the addition made after the registrar had
interests.

one speciﬁed item—namely, the

share of the deceased in Kukargoti— that ﬁve biswas

thereof

afri Begam, and had been given to her at
It was contended that this opinion was gratui
her marriage.
tous, outside the reference to arbitration, and that at the time
to

he expressed

the arbitrator was functus ofﬁcio.

J

really belonged

it

The award,

however, was maintainable, and the unauthorized matter being
separable in its nature could be set aside.

On the evidence the

;

a

share of Kukargoti
Court below was right in holding that
had not been gifted to afri Begam that Ludhai was not pur
chased by Tasadduk Husain from his separate funds; that the
clause in the award in restraint of partition was not binding;

J

that the plaintiff was entitled to separate possession of one-half
of the property in suit.
Bra-nson replied.
Von.

XXVIII.
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The judgment of their Lordships was delivered by

LORD LINDLEY. This is afamily dispute between a daughter
and a grandson of a _Shiah Mahomedan named Saiyed Ashik
Ali, who died on January 15, 1885. He left two widows,
Mussammats Ajabunissa and Najbunissa, and two daughters
afri Begam, the appellant, and Abbasi
by the former, namely,

J

mother of the respondent.
In or about the
year 1881, Jafri Begam married Tasadduk Husain, the other
appellant, and about three years later Syed Mahomed Raza
married Abbasi Begam. At the time of Ashik Ali’s death,
Begam, the

Tasadduk Husain and Mahomed Raza were respectively about
Ashik Ali had no
twenty-ﬁve and eighteen years of age.
children by his second wife.
After the death of Ashik Ali disputes
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January

arose between

his

these
disputes to the arbitration of a friend of the family named
Saiyed Mahfuz Ali ; and on the same day he made his award.
His decisions were, so far as is material, as follows :—
“
(1.) That mutation of names of all the property left by the
deceased should be effected in the names of the two daughters
daughters, and on

19, 1885, they agreed to refer

of the deceased in equal shares, and that the management

theisaid

estate should be entrusted

of

Saiyed
Tasadduk Husain, who was to manage the said estate, and
half-yearly accounts of such
render to the two daughters
to the appellant

management.

“

(2.)

That the said Tasadduk should look after the educa

tion of the said Saiyed Mohammed Raza, and support and
maintain him.
“
That the two widows of the said Saiyed Ashik Ali
(3.)

with due respect, and properly provided for.
(4.) That the two daughters were the owners of, and had
full authority over, all the property left by the deceased, except
that which was in possession of the widows, which would be
theirs for their lives, and that the two daughters were to see to
should
“

be treated

proper provision being made for the said widows.”
The 5th clause of the said award was as follows :—

“

(5.)

That since the partition and subdivision of an integral

estate belonging to a well-known

gentleman

is calculated to

VOL.

XXVIIL]
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to its ruin and destruction, the principle of partition
should not be considered legal (i.e., eligible) in this estate, so

lead

that the constitution of the estate should continue as usual,
and there may be no occasion for the mischief-monger to raise
troubles.”

This award was signed by the arbitrator, the two widows,
and by both the daughters and their husbands.

The said award was presented to the sub-registrar of the
for registration on January 19, 1885, and he sent

district

the said award back to the arbitrator to specify the property
dealt with by such award.
The arbitrator accordingly drew up a list of the property,
and the award and the list were afterwards registered.
One of the properties which had belonged to the said Saiyed
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Ashik Ali was

in the village Kukargoti; of this share
it was stated in the said speciﬁcation of the property that its
extent was 8 biswas, 5 biswansis, and in the fourth column,
under the heading “ Remarks,” was the following note :—..
“ Out of 8 biswas, 5 biswansis of
village Kukargoti entered
in this list, 5 biswas was given by the ancestor as dower to his
a share

J

afri Begam, in respect of which
elder daughter Musammat
mutation of names should be effected in favour of the said lady.
The remaining 3 biswas, 5 biswansis should be entered in the
names of both the daughters in equal shares.”
On January 26, 1885, the said document

with the said

speciﬁcation of property was registered, and the appellant
Ta-sadduk took upon himself the management of the said
estate under the said award.
On August 18, 1885, the names of the two daughters were
substituted for the name of their father in the revenue registers,
and later, in pursuance of an order dated September 28, 1885,

the entry of the name of
respect of

20 biswas.

share of Kukargoti

Jafri Begam alone was

These
already

20 biswas

mentioned.

sanctioned

in

represented the 5-biswa

This change in the

register appears to have been procured by Tasadduk Husain as
manager of the property, and without the knowledge

of the

-

plaintiff’s mother.
Tasadduk Husain’s management

The

gave rise to disputes.

I

2

J.

0.

1901
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-
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right of his wife to the 5 biswas in Kukargoti was denied by
her sister, and some land in Ludhai, which Tasadduk Husain

..-~ Jsrm Bnonr said he had bought with his own money, was claimed by his
‘U.

Sven

Au

Razs.

sister-in-law as part of Saiyed Ashik Ali’s estate on the
that it had been paid for out of income of such estate.

ground

On March 20, 1890, the present suit was instituted by
afri Begam and
plaintiﬁ"'s mother, Abassi Begam, against

J

the
her

husband Tasadduk Husain.

The plaintiﬂ"s mother died shortly
after the suit was instituted, indeed on the same day; but it
was revived in May, 1890, by her son Ali Raza, the present
plaintiff and respondent.
..the suit may be regarded

For all practical

purposes, therefore,
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original suit by him, and it has
been so treated in the Indian Courts. The suit is for parti
tion and for the removal of Tasadduk Husain as manager, and
for an account of his receipts and payments. The suit is based
as an

upon the award of Mahfuz Ali, but the plaintiff disputes the
validity of the ﬁfth clause prohibiting partition, so far, at any
rate, as it applies to him; he also disputes the title of Jafri
Begam to the 5-biswa share of Kukargoti
land in Ludhai as joint property.

;

and he claims the
I

The defendants ﬁled a long written statement of defence.
The material defences are :—
(1.) That the suit was in effect to set aside the award and
was barred by limitation.
(2.)

That by special

(3.)

That the award prohibited partition and the

family custom the widows
deceased excluded the daughters from inheritance.

of

the

removal

of Tasadduk Husain as manager.
(4.)

That ﬁve biswas in Kukargoti constituted the

property of

Jafri Begam, both by the

award

separate

and by reason of

gift made to her on her marriage.
(5.) That the share in Ludhai was acquired
Husain from his separate funds.
a

by Tasadduk

The District Judge ﬁxed eighteen issues raising these
number of other questions.
t

and a

On April 21, 1892, he delivered judgment, and decided that
the plaintiff was entitled to a half-share in the estate, but not
to partition, that sufﬁcientcause had not been shewn to remove

INDIAN ..APPEALS.

VOL. XXVIIl’.]

Tasadduk Husain from his position as manager, and decreed
plaintiff one-half of the proﬁts, the amount to be determined at
of the decree. The judge said nothing
about the ﬁve-biswa share of Kukargoti, nor about the Ludhai
the time of execution

From this decree the plaintiff appealed, and the Judicial
Commissioners remanded

the case for another

trial and the

determination of the other issues.

Further evidence was taken, and the District Judge found :—
(1.) That the suit was not barred by limitation.
(2.) That the custom relied on by defendants had not been
established.

That the ﬁve biswas in dispute in Kukargoti had been
given by Ashik Ali to afri Begam as dowry, but that the award
in regard thereto was not binding, because the arbitrator was
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property.

(3.)

J.

J

functus ofﬁcio at the time of expressing his opinion.
(4.) That Tasadduk Husain had purchased the share in

Ludhai from his private funds.
On these ﬁndings the Judicial Commissioners passed ﬁnal
judgment. They conﬁrmed the ﬁndings that the suit was not
barred by limitation, and that the alleged custom had not been
proved. They also agreed with the District Judge that the
arbitrator had exceeded his powers in attempting to decide that

Jafri

Begam was the owner of ﬁve biswas in Kukargoti, but
came to the conclusion that the gift of this property to Jafri
Begam had not been established, and that Ludhai had been
purchased from the proﬁts of Ashik Ali’s estate. They also
held that the clause in the award in restraint of partition was
invalid, and that Tasadduk Husain could be removed from the

In the result the plaintiff obtained a decree
post of manager.
for everything he claimed with costs.
From this judgment the present appeal is brought by afri
Begam and her husband Tasadduk Husain.
As regards the defence that the suit is barred by limitation

J

of time, their Lordships are of opinion that the suit is based on
the award, and is not a suit to set it aside. No doubt the
plaintiff contends that the ﬁfth clause prohibiting partition is
invalid or, at any rate, is not binding upon him; and that the.
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arbitrator having made his award was then functus ofﬁcio,
had no jurisdiction to make the entry which he afterwards
make respecting

the ﬁve-biswa share of Kukargoti.

But

and
did

these

contentions do not bring the case within art. 91, sched. 2,
the Indian Limitation Act, 1877. Under that Act a suit
cancel or set aside an award

must be brought within

R.

of
to

three

years from the time when the facts entitling the plaintiff to
have

it cancelled or set aside became known to him.

obvious that this limitation

It

is

has no application to the contro

A plaintiff
the ﬁve biswas of Kukargoti.
that an arbitrator has no power to make an
unauthorized addition to an award already made and sought to
be enforced by him is not in-any sense seeking to cancel or set
versy

respecting

who contends

Neither does the contention that the ﬁfth
clause is ultra vires and invalid bring the case within the Act.
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aside the award.

The plaintiff disputes the legal effect of that particular clause,
but does not seek to cancel or set aside the award.
On the
contrary, he seeks to enforce it so far as it is operative in point
As regards the effect of the ﬁfth clause, their Lordships
agree with the Judicial Commissioners that it ailords no defence
to the present action. It may have bound the parties who

of law.

agreed amongst

themselves

to abide by

it; but

as against the

The arbi
trator had no power to alter the course of legal devolution in a
mode at variance with the ordinary principles of Mahomedan
law in the absence of a special custom prevailing in the family.

present plaintiff the clause has no effect whatever.

He had no power to make property whichwas divisible by law
indivisible for ever.
As regards the alleged family custom by which the widows of
Saiyed Ashik Ali excluded his daughters from the inheritance,
it is sufficient to say that the award excludes its application,
and that even if it did not the alleged custom is not proved.
Both Courts below have found against the existence of the
custom ; and the evidence in support of it is far too inconclusive
to induce their Lordships to differ from the Courts below on
this matter, and to depart from their general rule not to dis
turb

a

ﬁnding of fact concurred

investigated

it.

in by two Courts who

have
.

The claim of

INDIAN APPEALS.
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a ﬁve-biswa
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share of Kukargoti

rests upon an alleged gift to her by her father Saiyed Ashik

Ali,

on his marriage.

1901

uwu

J

for the defendants to prove that this gift was made, and
they called several witnesses, who say that many years ago
Ashik Ali gave her this property as her dowry. But no entry
of the gift was made in his lifetime; no change of possession
is proved ; no separate receipt of rents is proved.
Nothing, in
fact, is proved sufﬁcient to turn a loose verbal expression of a
a completed

gift, or into

a clear and

distinct trust in favour of the daughter.
Having carefully
considered the evidence upon this part of the case, their Lord
ships have come to the conclusion that the alleged gift is not
proved. It is hardly necessary to add that the entry made by
the arbitrator in the schedule of property after he had made
his award is no part of his award, and cannot confer any title
on the defendants.
There remains the share of Ludhai, purchased by the
defendant Tasadduk Husain, in September, 1885, for Rs/1000.
If the defendant bought this out of his own money he, of
course, will not be entitled to credit in respect of it on taking
the accounts of Ashik Ali's estate. On the other hand, if he
paid for this share out of money for which he has to account,
he will get credit for the amount so paid ; but then the share of

Ludhai will belong to that estate. Until the accounts of Ashik
Ali’s estate are taken, and the application by the defendant of
the moneys he has received from it has been ascertained, it is
difficult, indeed it is impossible, to determine out of what funds
the purchase-money of the Ludhai share was paid. At present
the case stands thus: there is no direct proof that Tasadduk
Husain in fact bought the Ludhai share out of moneys which
came to his hands as manager

of Ashik Ali’s estate.

He has
He has

given no account of the application of his receipts.
adduced evidence in order to shew that he had in September,
1885, means of his own sufficient to pay for the

Ludhai share

;

but there is no satisfactory proof that he had, and no evidence
that he did in fact pay for the share out of his own money.
The District Judge thought that he had means to pay for

it,
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The Judicial Commissioners
took different view: they were not satisﬁed that in September,
1885, Tasadduk Husain had means of his own sufficient to
enable him to pay Rs.4000, and, in the absence of any state

and found the share to be his.
a

J.

[L.

1:.
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ment by him of the application of the revenues of Ashik Ali's
estate, they held the Ludhai share to belong to that estate.
Their Lordships consider the evidence insufﬁcient to come to
any satisfactory decision on this point one way or the other,
and they are of opinion that its decision

should

be postponed

on taking the accounts

under

as may

be

found to have been

so paid

for,

is

thereof

it

shall appear that the whole or any part of the
Ludhai share was paid for by the defendant Tasadduk Husain
out of his own separate property, then such share, or such part
the decree,

to be

-

treated as his separate property.

Their Lordships are of opinion that in substance the appeal
has failed, and that, notwithstanding
decree as regards the share of

the modiﬁcation in the

Ludhai, the costs of the appeal

must be borne by the appellants.
¢t

Barrow, Rogers
Solicitors for appellants
Nevill.
Solicitors for respondent: T. L. Wilson
C0.
<t

:
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declaration that

if,

inserting

a

by

until the accounts are taken.
The result, therefore, will be that they will humbly advise
His Majesty that the decree appealed from should be varied
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SECRETARY OF STATE FOR
FOREIGN AFFAIRS . . . . . .

THE

APPELLANT

;

APPEAL AND CROSS-APPEAL

1900
7,

&

CO.

& CO.

.

RESPONDENTS.

CONSOLIDATED.

C0mpmsata'o'n—Buildings

erected

by Government

on the

Plaiuttfs’ Land

The lands of the plaintiffs in the island of Mombasa, part of the
dominions of the Sultan of Zanzibar, were taken for a railway by the
British Government under s. 6 of the Indian Land Acquisition Act, 1894,
which had been brought into force in Zanzibar by Order in Council.
In a suit for compensation for the value of the lands so taken, and also
of the buildings previously erected thereon by the said Government
without authority :—
Held, (1.) As regards the lands, the plaintiffs are entitled under the
said Act to the market value thereof at the date of service of notice,
under s. 6, including such actual speculative advance therein as had
already taken place in consequence of the railway scheme; but excluding
any future speculative advance from the like cause.
\
(2.) As regards the buildings, English law applied under the Order in
Council of 1884 and the subsequent treaty of 1886. By that law, not
withstanding treaty rights of exterrit-oriality, the lex loci rei sitaa governs
law, of which law a
the incidents of land, that is in this case Mahomedan
Zanzibar judge has judicial cognizance.

By

did not become the

plaintiffs’
property. The plaintiffs are entitled to have them removed, and the value
to them of the right to have them removed from lands which have ceased
to be their property is the measure of the compensation due.
Mahomedan

law

the

houses

APPEALS and cross-appeals by special leave from a decree of
Her Majesty’s Court for Zanzibar, dated November 28, 1898,
Present: Tun Loan C}{AN(JELLOB,
Loim Honnousn, Loan 1\1A()NAGl.l'1‘1tl\',
Loan Sims», Lynn Dsvnr, Loan 1iUBEIi’1‘b’0N, and LORD LINDLEY. »
,"‘
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of Zanzz-bar—Lands taken for Public Pu11>oses—Zanziba.r Order in
Council, l884—Imiian Laud Acquisition Act, 1894, s. 6—Gompensat[on
—-Incidents of Land governed by t/ac Local Law—Mahomedau Law of
without Authority.

1901

vvv

Feb. 16.

ON APPEAL FROM HER BRITANNIC MAJESTY’S COURT,
ZANZIBAR.
Law

C.‘

‘4Y\l
Nov.

AND

CHARLESWORTH,
PILLING
AND T. D. CHARLESWORTH

J.

8,
9
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varying in favour of the respondents a decree of the East
1901
African Protectorate Court at Mombasa (July 21, 1897).
These decrees purport to assess the compensation payable
SmCRQKRY 0,
Smrn ton
by the Secretary of State to the respondents for certain lands
FOREIGN
AFFAIRS

I

v.

Campu
o n TH,
Pu.1.mc
82 Co.

compulsorily acquired by the Secretary of State on November 2,
1896, under the circumstances stated in their Lordships’ judg
ment, for the construction of a State railway from Mombasa
The Indian Land Acquisition Act (I. of 1894)
was, under the provisions of s. 8 of the Zanzibar Order in

to Uganda.

Council of 1884, extended and made applicable to Zanzibar
on May 27, 1896, which was after the Government had taken
possession of the said lands.

At the hearing of the cases referred by the Collector in
consequence of compensation

claims, the judges of the Mombasa
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Court tried the cases on fresh evidence, and decided them

on

the merits.

He found that the railway engineers had, in the carrying
out of their work of construction, ignored all rights of private

ownership, had treated the land
completed

as being theirs, and had nearly

the most important of the railway buildings before

taking any steps to acquire the land.
He considered that if the English law governed the cases it
was undeniable that the buildings erected on the said land by
the Government, before any steps were taken to acquire the
same, would have become the property

of the owner of the

land, and would have, if taken from him, to
a. proper valuation of the same.

be acquired upon

He agreed that under the 16th article of the Zanzibar Treaty
of 1886 British subjects are to enjoy within the dominions of
the Sultan of Zanzibar the rights of extra.-territoriality,
that under s. 8 of the Zanzibar Order in Council, when

Indian law did not apply, the law to
circumstances

would admit, was to

be

applied,

be the common

and

so far

the
as

and statute

law of England.

But he held that this did not affect disputes

to land,
questions as to which were to be decided by the lex loci
sites, and that therefore the local law must apply.

l

as

He laid down that to himself, an English judge, the

all
rei

local

VOIJ.

XXVIII.]

law,

which

_

was

the
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Mahomedan law, must

experts, and he referred

by

J.0‘.

to the evidence given before him by

1901

be

proved

two of the Sultan’s cadis or judges from Zanzibar, and he
“
Their evidence is conclusive that in a
proceeded as follows :
case such as the present the landowner cannot claim possession of buildings placed upon his land by a trespasser, but can
only call upon the trespasser to remove the buildings and
restore the land to its original state. They gave their evidence
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well and referred to text-books.”
He then came to a ﬁnding as to the boundaries and values
of the plots.
In appeal the Zanzibar Court held that by virtue of the
_
Zanzibar Treaty of 1886, and of the Zanzibar Order in Council
of 1884, s. 8, the English rule of law applied, and the owners

were entitled to be paid for the buildings which had been
erected on their land while the same was their property and
were standing thereon when the land was in fact acquired by
the Government, and they assessed the value of the said
buildings at the actual cost of their erection

as shewn

in the

Government books.
Their main reason for holding that English law applied was

that the principle of extra-territoriality established by the
Zanzibar Treaty of 1886 introduced that law into Zanzibar.
They said: “In the words of the treaty of 1886, subjects of

Her Majesty

enjoy, as regards their person and property within

the dominions of His Highness the Sultan, the rights of
What is the meaning of that word ? It seems
exterritoriality.
to us a separation of persons enjoying that right and their
property from the country in which they are; that is to say,
that British subjects are justiceable by their own laws and
their property subject to the law which would govern them in
This Court has always acted on that
their own country.
principle, gifts inter vivos, contracts, torts, wills, and intestacies
being thus construed (as in India) of Christians, Mahomedans,

Hindus, Parsees, &c.

has never been contended that there

Mahomedan law on testamentary
In
power, or that the rules of that law govem succession.
connection with this, we regard Arts. XVIII. and XX. as
is

a general

restriction

It

as by
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manner in his official capacity when occasion arises.
“
Exterritoriality involves confusion and differences, and we
think the difficulty suggested to the mind of the learned judge

might

be removed by the practice

easements

as running

of this Court, which

regards

British

subject

with the land—i.e.,

a

buying
overlooking the private apartments of an Arab
would be restrained by injunction from opening up windows
overlooking them. The Order in Council, in our opinion, when
a house

it says ‘the common
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law of England in force,’
cannot mean that Mahomedan law applies: moreover, the
’
‘
principle of lex loci rei sitze is one of international law,
within the pale of which at the time of the ‘Order in Council it
is doubtful if Zanzibar had entered.”
The
General

and statute

Attorney-General

(Sir E.

(Sir R. B. Finlay), The Solicitor

Carson), Mayne, and Sutton, for the appellant,

contended that the question

of the respondents’ claim to com
pensation in respect of the buildings must be governed by the
Mahomedan and not by the English law. Reference was made
to art. 16 of the Zanzibar Treaty of 1886, and to ss. 8 and 21

With regard to

of the Zanzibar Order in Council of 1884.

the

article of the treaty, they contended that on its true construc
tion, and having regard to arts. 18 and 20, it does not impair
or qualify the rule that questions and rights of parties relating
to land must be governed by the lex loci rei sitae where, as in
Zanzibar, there is an existing system of law in force and

With regard to rights of
actually regulating those rights.
exterritoriality such as are claimed for ambassadors and ships,
the reason of those rights is solely that of convenience.
They
are founded on the inconvenience

or impossibility of administer

ing law and justice to foreigners

under some circumstances

particular places

and

according

to

the

general

law of

in
the

country where they are. The doctrine is not to be pushed
Even if English law applied,
further than necessity requires.
the principle of English law is that the local law must be
resorted to. Again, under the sections of the Order in Council,
the applied Indian Acts are to take effect as

if Zanzibar were

a
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in the Presidency of Bombay. In that view British
Indian law applies, and by British Indian law the Courts must
in such a case as this resort to Mahomedan law: see
district

Phillimore’s International Law, p. 221. The plaintiffs have
no equitable claim.
When they bought the land it did not
-include the railway buildings.
They did not pay for those
2

buildings, and they knew when they bought that the Govern
ment were erecting, or were about to erect, such buildings.
On the evidence the Zanzibar Court was not justiﬁedin award
ing any larger sum than the Mombasa Court had awarded.
The Court was not justiﬁed in regarding prospective value; it
should limit its consideration to the actual value on Novem
ber 2, 1896: see Stabbing v. Metropolitan Board of Works (1),
where it was held that the value of land is to be assessed on
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the principle of compensation

to the owner, making good to

him the value thereof actual or potential when taken; s. 24,
clause 5, of the Indian Act I. of 1894; Balfour Browne’s Law
of Compensation, Appendix, p. 718; Penny v. Penny. (2)
Haldane, Q.C., and Branson, for the respondents, contended
that the Zanzibar Court was right in holding that the English
law applied, and that the buildings in question, when erected
upon the respondents’ land, became the property of the respond
ents

so as to entitle them

to be paid for the

same

as

the

They relied on the 5th and 16th articles
bwners thereof.
of the treaty of 1886, and on the rights of exterritoriality
thereby conferred, and also on s. 23 of the Order in Council of
It is not shewn that Mahomedan law applies; if it did
1884.

it does not help the appellant.

Reference was made to Mosley’s
Digest, Introduction, pp. 231, 237, and 267, and to the Hedaya,
vol. 3, tit. “ Usurpation,” bk. 37; where it is said that the right

of a landowner under Mahomedan law is to the land with the
buildings on it on paying for the value. He is entitled to require
that the buildings be left on the land: see Tkakoor Chunder
Poramanick v. Ramdhone Bhattacharjee (3), where it was laid
down as a general rule, Mahomedan and other authorities
being cited, that if he who makes the improvement is ..not a
(1) (1870)

L.

R. c Q. B.

2.7, 45.

(3) (1866)

6

(2) (1867) L. R.
Suth. W. R. 22s.

5

Eq. 227, 235.
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in possession under any bona ﬁde

mere trespasser, but is

R.

title

or claim of title, he is entitled either to remove the materials,
restoring the land to the state in which it was before the
improvement was made, or to obtain compensation for the
value of the building if it is allowed to remain for the beneﬁt
of the owner of the soil—the option of taking to the building

or allowing the removal of the materials remaining with
owner of the land in those cases in which the building is
taken down by the builder during the continuance of

any

But the main contention

for

estate which he may possess.
the respondents

is that

the
not

English law applies, under which

the

without authority belong to
To hold that English law means the
the owner of the land.
lex loci, which in its turn means Mahomedan law, and that a
treaty which provides for rights of exterritoriality leaves all
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buildings erected by a stranger

the incidents of landed tenure
before or without the treaty,
deﬁnite

meaning.

It

as

intra-territorial

is to

deprive

has been contended

as they were

language

of

a

on the other side

that nothing is to be taken into account beyond what is
permitted on the authority of Stebbing v. Metropolitan Board
of Works (1), from which case the respondents do not differ.

But here the railway has been made and the station erected,
and trade facilities in the district are largely increased.
The
actual present market value of the land has increased
sequence and had done so on November 2, 1896.

permissible

ground for enhancement

of which the respondents

con

That

of compensation,

are entitled to the

in

is a

and one

full beneﬁt.

Counsel for the appellant were not heard in reply.
190]

‘IY\l
Feb. 16.

The judgment of their Lordships was delivered by
LORD HoBHoUsE.
compensation

These

appeals

relate to the amount

of

to be paid for land in the island of Mombasa,

taken by the Government under statutory powers.

The suits
were commenced by two claims lodged with the Collector by the
ﬁrms of Charlesworth Pilling & Co. and T. D. Charlesworth &
Co., who were respectively owners of diﬂerent plots of the land
so taken.
The Collector, Mr. Craufurd, who was also acting
(1) L. R.

6 Q.

B. 37, 45.
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1l27

on behalf of the Government, made awards which the plaintiffs

J-. C.

did not accept, and which, therefore, were referred to the Con--

1901

sular Court of Mombasa. The Vice-Consul, Mr. Gator, awarded
But the
larger sums, which the defendant has not disputed.

g,,cR;,:m, 0,
Sum ron

plaintiffs were still dissatisﬁed, and they appealed to the Court
for Zanzibar.
The Court again enhanced the amount of com
pensation, with the effect that both parties are dissatisﬁed and
There are, therefore, four
both appeal from the decrees.
appeals, two original and two cross-appeals, in the two suits.

They have all been consolidated, and have been argued

as one

case falling under the same considerations,
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with the exception
that one important item of claim is peculiar to one plot
belonging to Charlesworth, Pilling & Co.
Mombasa is a small island adjacent to the coast of con
tinental Africa, and it forms part of the mainland dominions of
the Sultan of Zanzibar.

The authorities who have dealt with

this case are established and regulated by Her Majesty’s Order
in Council passed in 1884 and founded on a previous treaty;
and by

treaty with the Sultan of Zanzibar in
There have been later transactions between

a subsequent

the year 1886.
the Sultan and an English company and the Queen, which are
referred to in the judgment of the Vice-Consul and in the case
They confer
lodged by the defendant, the Secretary of State.

on the Queen’s Government extensive powers of administration
But they are
during the continuance of existing agreements.
not to affect the Sultan’s sovereignty, and for the
purpose of deciding questions of an international character in
these suits, they have not been discussed in the Courts below,
expressed

and need not now be discussed.
The Order in Council dated October 17, 1884, is founded on
the usual form of recital that by treaty, grant, usage, sufferance,
and other lawful means, Her Majesty the Queen has power and
jurisdiction in relation to Her Majesty’s subjects and others

within the dominions of His Highness the Sultan of Zanzibar.
The passages material for the decision of the present questions
Sect. 6 shews that the
will be found in ss. 6, 7, and 8.
order applies to British subjects in Zanzibar, to British ships
in Zanzibar waters, to Zanzibar subjects and foreigners in

FOREIGN
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cases, and

to British-protected

[L. R.

in

persons

so

far

treaty or the other means mentioned Her Majesty has
jurisdiction in Zanzibar in relation to them.
“ Sect. 7. All Her
Majesty’s jurisdiction exercisable in
Zanzibar under the Foreign Jurisdiction Acts for the hearing
as by

1901

SECREIRY 0,.
Sifgzglgg“
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and determination of criminal and civil matters

CHARLEB-

exercised

$3133

ﬁ-

under the provisions of this order,

.

so

.

.

.

far

shall

be

as this

order extends and applies.
,

“ Sect.

8 (a)

.

.

.

.

Subject to the other provisions of this

order, and to any treaties for the time being in force relating
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to Zanzibar, Her Majesty’s criminal and civil jurisdiction in
Zanzibar shall, so far as circumstances admit, be exercised on
the principles of, and in conformity with, the enactments for
the time being applicable, as hereinafter mentioned, of the
Governor-General of India in Council, and of the Governor of
Bombay in Council, . . . . and so far as such enactments, . . . .
admit,
inapplicable, shall, so far as circumstances
exercised under and in accordance with the common
statute law of England in force at the commencement

are

this order.
“
. .
(b)

.

.

declares certain Indian enactments

be

and
of

not affecting

this question to be applicable to Zanzibar.
“
of the
(c) . . . . Any other existing or future enactments
Governor-General of India in Council, or of the Governor of
Bombay in Council, shall also be applicable to Zanzibar, but
shall not come into operation

until such times as may in

case of any of such enactments

respectively

be ﬁxed

the

by the

Secretary of State.”

The subsequent treaty, concluded in 1886, has the following
provisions :—
“Art. V. Subjects of Her Britannic Majesty shall be per
mitted throughout the dominions of His Highness the Sultan
to acquire by gift, purchase, intestate succession, or under will,
or in any other legal manner, land, houses, and property of
every description whether movable or immovable, to possess
the same, and freely to dispose thereof by sale, barter, donation,

will, or otherwise.”

“Art. XVI.

Subjects

of

Her Britannia

Majesty shall,

as

VOL.

XXVIIL]
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regards their person and property, enjoy within the dominions
of His Highness the Sultan of Zanzibar the rights of exterritoriality.
“ The authorities of His
Highness the Sultan have no right
to interfere in disputes between subjects of Her Britannic
Majesty amongst themselves or between them and members
of other Christian nations. Such questions, whether of a civil
or criminal nature, shall be decided by the competent consular
authorities.
The trial and also the punishment of all offences
and crimes of which British subjects may be accused within
the dominions of His Highness the Sultan, also the hearing
and settlement of allv civil questions, claims, or disputes in

which they are the defendants, is expressly reserved to the
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British consular authorities

and Courts, and removed from the

jurisdiction of His Highness the Sultan.
“ Should
arise between a
disputes

subject

of

His Highness

the Sultan or other non-Christian power not represented by
Consuls at Zanzibar, and a subject of Her Britannic Majesty,
in which the British subject is the plaintiff or the complainant,
the matter shall be brought before and decided by the highest

authority of the Sultan, or some person specially delegated by
him for this purpose. The proceedings and ﬁnal decision in
such

a case

shall not, however,

be considered

legal unless notice

has been given, and an opportunity afforded for the British
Consul or his substitute to attend at the hearing and ﬁnal
decision.”
“ Art. XX. Should a British subject die within the dominions
of His Highness the Sultan of Zanzibar, or dying elsewhere
leave property therein movable or immovable, the British
Consul shall be authorized to collect, realize, and take posses
sion of the estate of the deceased to be disposed of according
to law.

“Art. XXI. The

houses, dwellings, warehouses,

and other

premises of British subjects or of persons actually in their
regular service shall not be entered or searched under any
pretext by the ofﬁcials of His Highness without the consent of
the occupier, unless with the cognizance and assistance of the

British Consul or his substitute.”
VOL. XXVIII.
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exercise

of

religious

worship.

In

the year 1895 the Government were

communication from some
In December,
mainland.
agreements by which they
The
of land in question.
1896.

planning railway
point in Mombasa into the African
1895, the plaintiffs entered into
acquired title to three of the plots
fourth plot was purchased in April,

At the close of the year 1895 the engineers

of the

Government entered on the land and began to erect railway
ofﬁces on one of the plots known in these proceedings as Said
bin-Rashid.
This was done without any lawful authority;
and it has given rise to questions

of some subtlety on which
the Consular Court and the Zanzibar Court have differed in

opinion.

Their Lordships will ﬁrst address themselves to

these

Generated for alum (Columbia University) on 2015-05-29 06:36 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

questions.

It

was not

till May 27, 1896, that the Indian Land Acquisi

tion Act of 1894 was brought into force in Zanzibar, and not
till November 2, 1896, that Mr. Craufurd, the Consul-General,
issued a notice under s. 6 of that Act declaring that the
land would be required for the railway, and inviting claims
for compensation.
The day of that declaration is the
day on which the property is to be valued for purposes of
compensation.

The plaintiffs contend that on that day the buildings erected
by the Government were theirs, and they claimed before the
Collector to be paid for them.
They did not in the ﬁrst
claim any speciﬁc sum for the buildings apart from
the land, but in the course of the hearing before the Vice
Consul they put the amount at Rs.1,68,000.
They contend

instance

that the rights of the parties are governed by English
according
the land.

law,

to which the buildings would become attached to

The defendant contends that the

case

is governed

by Mahomedan law, and that the landowner is not entitled to

The Vice-Consul decided that Mahomedan law
applied and compelled him to disallow the plaintiffs’ claim
entirely. The Zanzibar Court decided that English law applied,

the buildings.

and they awarded to the plaintiffs Rs.60,140, which was
The plaintiffs insist on
cost of the buildings to erect.

the
the

VOL.XXVIHJ
larger sum
November

INDIAN APPEALS

claimed

by them

as

being

131
the

actual

value

on

2, 1896.

1901

The ﬁrst question is whether the dispute is to be governed
by the English or the Mahomedan rules applicable to unautho
rized buildings on land.
The Indian enactments which the
Order in Council makes applicable as far as circumstances
admit, either directly or by order of the Secretary of State, do
not

ﬁt this case; and therefore Her Majesty’s jurisdiction is

under and in accordance with the law of
But the law of England recognises the principle
England.
that the incidents of land are governed by the law of its site.
to

be exercised

Therefore, by the terms of the order, if we look no further,
Her Majesty would exercise her Zanzibar jurisdiction on the
principle that Zanzibar law, which is Mahomedan law, applies
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to this case.

And

the Courts below.

But then

so

far there is no difference of opinion in

the order is made subject

being in force, and Art.

XVI.

to treaties for the time

of the treaty of 1886 confers on

British subjects the rights of exterritoriality

their
turns on

as regards

The whole controversy
“
the meaning of this one word
The learned
exterritoriality.”
counsel who argued this case could not ﬁnd- any decision on
Nor do the text
the construction of the term in a treaty.
persons

and their property.

books tell us much more than that the word denotes
by which

J. C.

a

ﬁction

the house and land occupied

by a foreign sovereign
in
as
or his ambassador was treated
law
a part of his dominions ;
and that it is a convenient word to denote any group of privi
Their Lordships refer to Hall
leges belonging to that class.
on International Law, p. 163; 4th ed. p. 173; Westlake on
Private International Law, 3rd ed. p. 226. The same writers

warn us that ﬁctions and metaphors must not be pushed
-too far.
The Court for Zanzibar appears to have pushed the metaphor
very far; holding that the term works a completeseparation
of the British subject and his property from the country in
which they are. It seems to have adopted the principle con
tended for in the Consular Court and negatived by the-Vice
Consul, namely, that where there is

a question

relating to land
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two British subjects, the land must be looked upon
as actually a piece of British land for the purpose of applying
the law.
Looking at the latter part of Sect. XVI. and the succeeding
sections of the treaty which have been quoted above, we ﬁnd

between

that it actually speciﬁes all the usual beneﬁts accorded by
If he is accused of
Mahomedan powers to a British subject.
crime or is defendant in a civil suit, his case is decided by his

If he is complainant the Consul may
His servants
his
interests (Art. XVI.).
intervene to protect
receive similar protection (Art. XVII.). In case of bankruptcy
his property is dealt with according to British law (Art. XVIII.).
On his death his property is to devolve according to British
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own nation's Consul.

law and to be administered by the Consul (Art. XX.). His
house is not to be entered by the Zanzibar authorities against
his consent unless the Consul authorizes it (Art. XXI.). He
is to enjoy the free and public exercise of his own.form of

Their Lordships do not say that the
religion (Art. XXIII.).
instances,
list of speciﬁc
though very full, is exhaustive of the
Other cases of the same kind would doubtless
general term.
But it is reasonable to conclude
be included if such there are.
that the things speciﬁed shew the nature
desired by and accorded to the
sonal

protection, assurance

British subject—complete per

of satisfactory judicial

tribunals,

of his property for himself and for those

and such enjoyment

who claim under him

British property.

of the immunities

It

as

British law would afford him for

long way beyond that, and
beyond the reason for these immunities, to say that the moment
a plot of land is purchased by an Englishman it is stamped
is going

a

with the same character and is attended lby the same incidents
that would belong to it if it were actually transferred to
England and surrounded by other English land; and to say
that his neighbours, who may or may not be British subjects,
must have their rights and liabilities governed by its ﬁctitious
and not by its actual situation. Their Lordships hold that the
grant of exterritoriality does not involve any such conclusion,
and that the Vice-Consul is right in holding that in this case
the local law applies.
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The next question is how the local law is to be ascertained.
Is it matter of evidence, or should the Consular Court take
judicial notice of

it?

The Vice-Consul held that he was an
English judge, that it was to him foreign law and must be
proved by evidence, though he says it is an extreme instance
of that principle, especially

as he is also one of the

J.C.
1901

SEGRQKRY

sggglgg“
AFFAIRS

Sultan’s

om1;§LE@_

law.
That circumstance,
however, should make no difference in the principle, though it
enabled the Vice-Consul personally to appreciate the evidence
The Zanzibar Court was not called upon to
which he took.
judges

administering Mahomedan

express

any opinion on this point because

English law applies.

e

it held that the

,
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The situation is one of some complexity. The root of the
jurisdiction is the treaty grant or other matter by which the
She thereby
Queen has power. and jurisdiction in Zanzibar.
becomes

an authority

in the foreign territory of Zanzibar,

though exercising her powers quite independently of the will
of the Sultan. On that state of things the Foreign Jurisdic
tion Acts supervene for the purpose of binding all the subjects

of the Queen; and they enable her to order in what way her
She orders that it
authority in Zanzibar shall be exercised.
shall be exercised in accordance partly with certain Anglo
Indian laws and partly with English law. The English law
again for certain purposes, of which the present purpose is one,
incorporates the local law of Zanzibar. But throughout the
matter Zanzibar remains foreign territory, and the Queen and
her officers are acting as Zanzibar authorities by virtue of the
power which she has acquired, and which is within its limits
a sovereign power. It results that a judge acting within these
limits is a Zanzibar judge, and is bound to take judicial notice
of the Zanzibar law, whatever it may be, applicable to the
case before him.

The Vice-Consul, acting on his view, took evidence on the
Mahomedan law, which he found to be in favour of the
defendant’s contention. He also stated that such was his own
opinion, which his experience as a Mahomedan judge qualiﬁed

him to form.

Their Lordships are now called upon to pro

nounce for themselves,

and

to

apply,

the

Mahomedan law

0,

..
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removal
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.

be injurious

to the

to the

land,

the

proprietor of the land has the option of paying to the pro
compensation equal to
prietor of the trees or the building
their value, and thus possessing himself of them; because in
a

,-1..

to remove the trees, and clear the land, and to restore

it

1:.

CHARLES

.

Armies

law laid down in the Hedaya as translated by Hamilton,
“ If a
book 37, p. 539:
person usurp land and plant trees in
or erect building upon
he must in that case be directed

.
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H.

which the plaintiffs’ counsel have argued to be in their favour.
On this point they do not feel any difﬁculty. They follow the

it,

J. C.

[L.

is

is

this case there

The passage then goes on to shew that the
the value which the trees or houses bear upon

obviated.”

is

compensation

an advantage to both and the injury to both

the proprietor being

them,

to remove

because their

2,

is

is

not at liberty to have them on the ground. That
conclusive against the plaintiffs’ contention that the buildings
1896.
had become their property on November
The plaintiffs’ counsel then argued that at all events they

owner

is

it

is

a

right to call on the defendant to remove the
buildings, and that they were entitled to be paid for their land
not easy to see what such
with all rights attaching to it. It
sufficient to say that
right would be worth to them; but
Their Lordships must hold
no such claim has been made.
had on that day

a

is

of

that the Vice-Consul was right in wholly disallowing the claim
of the plaintiffs in respect of buildings, and that the defendant’s
appeal on this point must prevail.
There has been great difficulty in ascertaining the value
By the Land Acquisition Act, the Court
the land taken.

is

directed to take into consideration the market value of the
land at the date of the publication of the declaration (s. 23),
“ Fifthly,
forbidden to take into consideration,
and by s. 24

it

any increase to the value of the land acquired likely to accrue
will be put when acquired.
from the use to which
Sixthly,
of
the person
any increase to the value of the other land
it
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directed

interested
acquired

likely to accrue from the use to which

will

be

put.”

the

land

_

The plaintiffs claimed to be paid for the whole area as for
building ground at Rs.2 per square yard = Rs.11,132 per acre,
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yielding

a

Collector

total of (in round numbers) Rs.700,000.
The
took the average of a number of purchases
private contract between

effected

by

owners.

That

of about

135

amounted

Rs.32,000.

to Rs.431

himself

and

rejected

both these

principles.

harbour of

Kilindini;

and sea frontage is valuable.

The

plaintiffs’ land is at considerable distances from both these
There is no reason to
places, and it has no sea frontage.
suppose that it has any present

value for habitations.

The
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most part of it

is jungle, though here and there are some
cultivation.
Both Courts are agreed that, indepen
of
patches
dently of the railway, its value is very small. The rather
crude principle adopted by the Collector has this defect, that it

not distinguish between the various plots of land sold to
him, which varied largely in price from Rs.750 an acre, and
more, down to Rs.64. Moreover, several of the contracts were
does

made with Arabs, and the Vice-Consul

thinks them of little
value as evidence of price, because he did not ﬁnd that the
Arabs had taken in the idea that the value of their land, which
they could actually obtain by bargaining, had been enhanced
by the railway scheme; so that the prices given to them
would unduly lower the average.

As for Indians, he thinks

that they were fully alive to the advantage they had got and
were quite capable of insisting upon it.
On this part of the case a most unfortunate element has
The Charlesworths have
been imported into the controversy.
Collector of using coercion and deceit to get
contracts shewing a low average price, and the Vice-Consul
complains that, being called upon to pronounce on the validity
accused

1901

0,,
STATE Fos

Fosnnm
Arnrams
v.

CHARLES‘

The claims of the plaintiffs he treated as utterly extravagant.
There is land available, and in demand for building, in and
adjoining to the town of Mombasa, and again adjoining to
the

C.

various SECRET“,

per acre, yielding a total

The Vice-Consul

J.

the

of the award and on the value of the lands, he has been.put to

try the motives and character of the highly placed ofﬁcial who
He considers that the
valued them in the ﬁrst instance.
Collector gave great provocation to the Charlesworths by his
faults of temper and by his high-handed dealing with the land

womn,

Prnnuvc
& Co.

INDIAN APPEALS.

‘Iv\/
Smcnsrsnv or
STATE FOR
FormrcN

Ar-runs
‘U.

Cum1.r.s

wonrn,
FILLING
& Co.

but he entirely
acquired any rights over
him
of
any dishonesty.
acquits
Their Lordships regret that the Court for Zanzibar should
have thought
necessary to try this personal altercation all
In the outset of their judgment they say that
over again.
before

he had

it

C.

1901

First, the conduct of Mr.
Craufurd, and, secondly, the amount of compensation.
Now,
may be that Mr. Craufurd’s conduct was directly relevant to

there are two principal questions.

it

J.

[L. R.

it,

136

the

question

whether or no his award

was valid.

Its only

this—that
might have been found that the average of prices on which he
relied was brought about by his own use of improper means.
But his award had been adjudged to be invalid. His principle
of valuation had been rejected, and his purchases from Arabs
to the question

of compensation

was

it

relevance

it

it
is

material effect on the question of compensation
difﬁcult to
As, however, the judgment of the Zanzibar Court
understand.
has been read and commented on here, though not by the
counsel for the plaintiffs, their Lordships think
right to say

leads them to think that the Vice-Consul’s opinion of him

is

that nothing has come under their notice which justiﬁes the
severity of the Zanzibar Court towards Mr. Craufurd, or which
too

favourable.

In coming
omitted

to this conclusion, their Lordships

to consider

the evidence

have

not

relating to Mr. Craufurd’s

from Dewji Jamal, and to the non-production of
papers in the arbitration, on which the Zanzibar Court have
laid so much stress. Mr. Craufurd’s proceedings were highly
purchase

unbusinesslike,

and were

even

calculated

to raise suspicion.

fraud in them, and

is

But their Lordships cannot discover anything approaching
it
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by

all the cheaper purchases—had been thrown out of considera
Those decisions were not disputed
tion by the Vice-Consul.
How, after that, his conduct could have any
the defendant.

to

clear that, as regards the Vice-Consul,

he was well aware that Dewji received valuable consideration
for his land over and above his purchase-money.
The amount
of consideration was the only point on which this purchase
had any reference to the Vice-Consul’s valuation.

ships cannot helpthinking that the.Zanzibar

Their Lord

Court attached

INDIAN APPEALS.

XXVIII.]
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137

much importance to the personal recriminations between
Mr. Craufurd and the Charlesworths, and that thereby they in

far too

sight of the real question which they had

great measure _lost
to decide.

Having rejected the Collector’s method, the Vice-Consul had
to consider how he should arrive at the value.
He could not
follow the prices obtained by previous sale of parts of the same
during the critical period.
He had only the prices given by the plaintiffs themselves in
December, 1895. He would not follow the course of capi
talising rental, because it was unjust to the plaintiffs, rentals
estate, because there were none such

J. 0.
1901

0,
"°“

SEORZTTRY

S'““

FonsreN
AFFAIRS

Cnxi{1.ms
1!.",Z',‘",’,‘,*,',,

‘£

lands being little more than nominal. So he set
himself to inquire at what prices neighbouring properties of
similar character had changed hands since the promulgation of
for such
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the

railway

scheme,

of the properties

sold.

paying careful attention to the nature
The plaintiffs gave evidence of several

small building plots in or close to the town of Mombasa
at Bs.l 8a., or even as high as Rs.1 15a. the square yard.
But in that locality there was demand for such building plots,
sales of

In the case of one witness,
the
describes
as the principal witness
whom
Vice-Consul
Adamji,
for plaintiffs and commends as thoroughly trustworthy, the
Vice-Consul has made some arithmetical mistake, the only one
and

therefore prices ruled high.

traceable to him.
less

than half

He says that Adamji’s prices work out at

a rupee per square yard, whereas

out at more than Bs.1§.
plots, thirteen or so

they do work

But it remains true that of the small

in number, which Adamji mentions

short time of giving his
evidence in May, 1897, every one is near to the town of
Mombasa and has a frontage on the main land caravan route
having

been sold by him within

as

a

The same witness says that there is no demand
Sales of this kind are
for the shambas (the plots) behind.
clearly of little use for ascertaining the value of the plaintiffs’
to

Makupa.

land, the situation of
rather

which,

that of the shambas

as

above

described,

behind than

the

resembles

plots which

Adamji sold.
The Vice-Consul paid close attention to sales of land resem
One Indian vendor, Peerbhoy,
bling that of the plaintiffs.

~
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took Rs.550 per acre for land adjoining one of the plaintiffs’
plots, and of the same character.
Another Indian, Laka

Kanji, sold land with a valuable sea frontageifor Rs.750 per
He had bargained with the plaintiffs to sell it to them

acre.

one-third of a rupee per square
The latter price would be
yard and coming down to one-ﬁfth.
about Rs.920 per acre.
The plaintiffs either would not or
at prices beginning at about

could not buy at that price.

Laka Kanji deposed that he

was

to take less, and he did take less, and expressed
himself to be well satisﬁed with his bargain.
Then there are purchasers of four plots at Kilindini Harbour
in more advantageous positions than that of the plaintiffs’

prepared

lands.

Mr. Baughan, managing partner of Smith, McKenzie,

ﬁrm of high standing, purchased a small
plot from the Government for Rs.550 per acre. In this case
there was no question of the additional statutory 15 per cent.
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& Co., a commercial

which

a seller

to the Government might claim to have con

sidered as an element of price in a sale made by private contract

in order to avoid an arbitration.

That would tend to raise the
On the other hand, the plot had a good
sea frontage, and was in the nature of accommodation land to
Mr. Baughan. eAnd he thinks that the price was excessive,
and that no other land in Kilindini is worth so much unless
The same ﬁrm, acting for
attended by exceptional advantages.
price above Rs.550.

Sir Tharia Topan’s executors, sold land to the Government at
Rs.550. So did General Mathews, First Minister to the Sultan.
Portuguese owner, in whose case Mr.
Craufurd was charged by the plaintiﬂs with coercion, and the
Zanzibar Court say that every kind of pressure possible seems
But the Vice-Consul, before
to have been brought upon him.
So

did

De Silva,

a

whom the witnesses were examined at great length, holds that
whatever pressure there was De Silva knew perfectly well
other cases were examined by
his reasons for thinking the
about
the
average mark. The upshot
prices high or low, or
of his investigation was that he awarded sums which, when
the statutory 15 per cent. was added, amounted: for the

Several
what he was about.
the Vice-Consul, who gives

largest

plot of the plaintiffs Charlesworth, Pilling & Co.

to
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for their second plot, Rs.550; for their
third plot, Rs.300; for the plot of the plaintiffs T. D. Charlesworth & 00., Rs.550. The awards amount in the aggregate
Rs.750

to Rs.43,627.

The Court for Zanzibar

the

1901

SEGRZTTRY 0,‘,
Sliggglgg"

awarded

sums which, again adding

amount to Rs.2420 per acre throughThis is in addition to
and to an aggregate of Rs.1,76,997.
Rs.60,140 awarded for the buildings on the Said-bin

the statutory 15 per cent.,
out,

J.0.

acre;

per

A11;-11“
C1-r.u<Lss

Rashid plot.

Their Lordships -will not here express in detail the minor
points on which the Zanzibar Court has diﬂered from the
Vice-Consul. It must be remembered that the Vice-Consul
had, for such an inquiry as this, more than the usual advan
tages of a Court of ﬁrst instance; for, besides examining the
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witnesses, he knew the locality and visited the spots in dispute.

their Lordships ﬁnd that the Vice~Consul explains
much more fully than does the Zanzibar Court the mode in
which he deduces his values from the evidence ; and the values
Moreover,

he brings out

are not at nearly so greatia distance

from those

It is quite true that in all valuations,
which he examines.
there
must be room for inferences and
other,
or
judicial
inclinations of opinion which, being more or less conjectural,
difficult to reduce to exact reasoning or to explain to
others.
Everyone who has gone through the process is aware
of this lack of demonstrative proof in his own mind, and knows
are

that every expert witness called before him has had his own
set of

conjectures,

of more

experience and personal

or less weight according

sagacity.

In

to his

such an inquiry as the

present, relating to subjects abounding with uncertainties and
on which there is little experience, there is more than ordinary

guesswork; and it would be very unfair to
require an exact exposition of reasons for the conclusions
Nevertheless,
between the bulk of the evidence
arrived at.

room for such

referred

to

bylthe Zanzibar

Rs.242O per acre there is a

Court and their valuation at
very wide gap ; and how is it to be

The judgment of the Court leaves the answer
to that question very uncertain.
One class of evidence which might serve the purpose is that
bridged over?

-
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of sales of small building plots in or close to Mombasa. To
this the Zanzibar Court appeared to attach some importance,
but they mention it rather vaguely and do not shew how they
apply it. Their Lordships think that the Vice-Consul was
quite right in rejecting the sales of town building plots as a
guide to the value of land on which, as he shews, there was on
November

2, 1896, and indeed up to the

time of his judgment

in July, 1897, no plot adapted for the building of godowns

or

bungalows, nor the chance of any. It seems to their Lordships
that, so far as the Court have followed this sort of evidence,
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they have followed a misleading guide.
Another piece of evidence relates only to the plot of T. D.
It was purchased by Charlesworth,
Charlesworth & Co.
In October, 1896,
Pilling & Co. in April, 1896, for Rs.1300.
they transferred it to T. D. Charlesworth & Co. for Rs.120,450
(7000l.), paid for by credit notes of T. D. Charlesworth & Co.,
and as to 6000l. applied to the discharge of a debt due by the

former ﬁrm to the latter. The Vice-Consul says this was a
mere fanciful value invented by the plaintiffs themselves;
being

either

some

purpose of creating

family

arrangement

a standard

of value.

or effected for

He refused

the

to look

The Zanzibar Court say that though the price appears
excessive it is not to be entirely disregarded, and that it affords
at it.

in the task of ﬁxing the proper price. To what
extent they have relied on it they do not say. Their Lordships
some help

agree with the Vice-Consul,

and think that to the extent to
which the Zanzibar Court have relied on this transaction there
has been error in their process.

These are the only speciﬁc pieces of evidence which tend to
bridge over the gap between the prices on which the Vice

Consul relied and the price of Rs.2420 per acre. If that price
it must be on some more general considera
Their Lordships have already, out of justice to Mr.
tions.
Craufurd, made some remarks on the disproportionate amount

is to be justiﬁed,

of consideration
conduct.
relevant

It

which the Zanzibar Court bestowed on
is difﬁcult to discover that his conduct

at all to the question

upon appeal, except possibly

of compensation

as

it

with regard to the single

his
was

stood

sale to
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Silva; whether it ought to have been taken with the many
others with which the Vice-Consul classed it as a fair test of
.
.
.
The bearing of that is remote, indirect, and on so very
value.
De

portion of the case, that whichever way it was decided
Yet this inquiry into
it could not much inﬂuence the result.
small a

conduct

was

mentary—none

the

subject

of fresh

of which related

It

written judgment.

evidence—oral

and docu

to De Silva, and of half the

is difficult to suppose that the Court

paid so much attention to this matter unless they
considered that it must in some way affect their judgment on
And yet, so far as it did affect their
the question of value.
would have

judgment,

it must have led to error.

There is another
The sections

general consideration

Land Acquisition Act have been stated,

of the

which provide that land is to be taken
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of great importance.
at its market value

on a given day, and that the Court is not, on the one hand,
to

give more

because

the

object

for which

it is taken is

its value, nor, on the other hand, to- give
less because the same object is likely to increase the value
of the owner’s remaining land.
That appears to their Lord
both
for
to
exclude
parties speculations on the effects
ships
likely to increase

railway may produce on prices, except to the
extent to ,which it is shewn that such speculations
had
actually entered into the market price of this sort of land
by November 2, 1896.
which

the

There are some expressions in the judgment of the Vice
Consul which at ﬁrst sight look as if he had admitted
speculation on the subjects which the Act forbids. Remarks
in that sense were made upon them during the argument,
though the defendant
Consul

and has never

has accepted the ﬁndings of the Vice
sought

to disturb them

in any way.

But on reading the whole judgment together the expressions
admit of the construction that the learned judge was doing no
how far such speculations had
So read, they
actually affected men’s dealings in the market.
the
whole
tenor
with
of
his
are in accord
reasoning, which
bases his valuation on inferences from ascertained transactions.

more than trying to ascertain

He points out that

a year earlier

the value -would

have been

J. C.
1901
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\/\(\l
SECRETARY or

much less, that the Government had been badly served, and
there had been such delay in introducing the Land Acquisition
Act and in making the declaration under
that before
November

1896, the Government itself had created special

values.

The Zanzibar Court treat the matter very differently. After
disposing of Mr. Craufurd’s purchases and expressing agree
ment with the learned judge below, that
the Government had
come promptly into the ﬁeld they would have had to pay very
little, they continue as follows {—

if

1901

2,

J. -0.

[L. R.

“The

purchases

made by

Mr. Craufurd, which have
in our opinion such

dealt with already not constituting

been
sales

a

fair and proper rate, we must rely on other
facts, and the evidence produced at the trial in the Court
as to give us

is

a

is

“ When we consider the
potential or prospective value of the
land taken, whether what was or
now mere agricultural land
will probably in
few years’ time become valuable, we must
bear in mind the fact that all this land
in close proximity
with the terminus of

a

railway running many
into the heart of the African Continent,
for the construction of which 3,000,000l. has been voted
the Imperial Government.
Although the plaintiffs’ view
value in the future may be somewhat sanguine, yet we think
and contiguous

of miles

and

trafﬁc,

pessimistic;

railway

of building

must increase
sites near its most important station, which undoubtedly
trade

and the

value

is

the learned judge was also somewhat

a

of

by

hundreds

,

The only “ other fact” mentioned besides the evidence
speciﬁc purchases on which the Vice-Consul proceeded, and

of

Mombasa.”

on

a

is

by

the sale
which their Lordships have already commented,
ﬁctitious price. For
one of the plaintiffs to the other at
after mentioning this and referring to the opinions of two
gentlemen who gave evidence, and of another gentleman who
was not called,

as to the prospects

of the Protectorate, they

is

a

a

is

it

it

in
inclined to the opinion that
prosperous condition,
and
legitimate to infer that the railway has been most
“ On there
important factor in elfectingit.” ...They then add,
..“
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potential values we feel bound to differ from the
learned judge, and for that reason to estimate more highly the
properties the subject of this appeal.”
_
Their Lordships cannot read this part of the judgment
without seeing that the learned judges have admitted into their
.
.
.
.
minds those very considerations which the Act directs them to
fore the

exclude, namely, speculations

on the value likely to be conferred

land taken for the railway by the construction of the
railway itself. To what extent their valuation has been affected
thereby does not appear, but it may easily account, even if
standing alone, for any amount of increase over a market
on the

price

which has been inferred from an examination of actual

transactions.

Their Lordships conclude that the valuation of the Vice
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Consul
sounder

is more consonant

to the evidence,

and is based on

principles than that of the Zanzibar

Court.

The
plaintiffs have proﬁted largely by advances in the prosperity of
the Protectorate which have been caused by the advent of the

British Government and by the action it has taken.

If

the

ofﬁcials had acted promptly the plaintiffs would have got little
if anything more than their purchase-money plus the statutory
15 per cent.
As it is they have, by the Vice-Consul’s valuation,
got within twelve months: for one plot twice what they paid
for it, for another half as much again, for a third ﬁfteen times
as

much, and for the fourth six times

largee increase

as

much.

The very

on those prices which the Zanzibar Court has

is due either to attending to evidence

not properly
applicable to the case, or to general considerations which ought
not to have been allowed to enter into the mind at all.
As

awarded

regards

evidence,

they have given

misleading importance

sales of small building plots within or close to Mombasa;

to
and

they have treated the transfer from one set of plaintiffs to the

other

if it had some relation to market value.

As regards
possibly that of the behaviour of the
general considerations,
Collector, and certainly the large importance attached to
“

as

potential values,” have been sources of error.
The Zanzibar Court made one decree on both appeals of the
plaintiffs. It should have dismissed both with costs. Their
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Lordships will humbly advise His Majesty the King to make
an order to that effect on the defendant’s appeals, and to

J.C.
1901

S,..,,,,,:,.TR, 0,.

The plaintiffs must pay

dismiss the plaintiffs’ appeals.

defendant the costs of the consolidated

Si,‘.'2::I§§“
AFFAIRS

appeals.

Solicitor for appellant : Treasury Solicitor.
Solicitors for respondents : Blyth, Duttoni, Hartley
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ON APPEAL FROM THE HIGH COURT
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Liability of Railway

C0mpam'es—Loss

of Life from

Carriage—Nel(/ligence—

IN BENGAL.
Explosives

in

a Railway

Onus probandi.

Railway companies are bound to use proper care and skill in carrying
their passengers; they are not liable as common carriers of passengers
independently of negligence.
Where a passenger was killed in a railway carriage by an explosive
illegally introduced into it :—..
Held, that the railway company was not liable in damages unless guilty
of negligence in permitting the ﬁreworks to be brought into the carriage.
As it was not the duty of the company to search every parcel carried
by a passenger, the onus was on the plaintiff to shew that the parcels
containing the ﬁreworks suggested danger.
Collett v. London and North Western Ry. 00., (1851) 16 Q. B. 984,
explained.

APPEAL from

J

a decree of the

High Court affirming

a decree

for Rs.1500.
. in favour of the respondent
of O’Kinealy
recover
sued
to
The respondent
damages for the loss of his
son Atindranath Mukerjee, who died from the effect of burns
received on April 27, 1896, in a ﬁre which took place in a
railway carriage of the appellants
as a third-class passenger.

in which he was travelling

" Present: THE Loan CnsNcrrros, LORD MseuseurnN,
RennnrsoN, and Loan Lmnrnr.

Loan DAVEY, Loan
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The ﬁre

(as was alleged

in the plaint and admitted

appellants) was caused by an explosion
and Dadri of certain

Secundrabad

-

145

by the

between the stations of

bombs and other ﬁreworks

illegally introduced by a fellow-passenger

into the compartment

in which the deceased was travelling.

There was no evidence that any one, whether servant of
or not, had noticed

the ﬁreworks before they
nor any evidence how they had been carried into

the appellants
exploded,
the

train.

By

s. 59, sub-ss. 1, 4, of the

Indian Railways Act, 1890, it is

that no person shall take dangerous or offensive goods
him upon a railway without giving notice of their nature;
that the servants of a railway may refuse to receive such goods
for carriage, and that any railway servant having reason to
believe any such goods to be contained in a package may cause
provided
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with

to be opened for the purpose of ascertaining

the package

its

contents.

Both Courts below held that the onus was on the appellants
of shewing that they took due precautions to prevent the intro
duction of the explosives
absence

into the carriage, and that in the
of evidence to that effect the respondent was entitled

judgment.
The Chief Justice in particular held that the facts proved
established a prima facie case of want of such care on the part

to

of the appellant
them,

company as might reasonably be required of

and that the appellants

had tendered

no evidence to

that, notwithstanding the powers vested in them by
s. 59 of Act IX. of 1890, they had taken any care or pre
caution to prevent passengers who ;nigh?t~,be suspected of
shew

carrying

dangerous

compartment.

Haldane,

a passenger

~

~

K .O.,

goods from taking,‘i;hi;rnf-i§ito
I J
’“

Bray,

K .C.,

and

Rogfzsllatt;

for the appellants,

contended that this view of the onus probajizldi was wrong, and
that judgment should be entered for the appellants.
The
accident arose from the
brought combustibles

unlawful

act

into the carriage.

of two persons who

There was no evidence

that that unlawful act was due to any negligence or breach of
Von.

XXVIII.

L

J

.

C.

1901

\'\V\l

Easr INDIAN
RAILWAY
'U.

KALIDAS
NIUKERJEE.
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J. C.

duty by the appellants.

1901

rolling stock either occasioning

vv\J
Easr INnmN had the appellants
RAILWAY
1:.

Kaunas
l\1UKERJEE.

[L. B.

There was no defect in their plant or
or facilitating the accident, nor

any knowledge

or means of knowledge of

There was no duty imposed on them of searching
every parcel which a passenger might carry into the carriages.
They had no reason to believe that these particular parcels
consisted of dangerous goods.
There was no prima facie case
the danger.

of negligence made out in the absence of any evidence as to
the circumstances to throw upon the appellants the onus of
rebutting it and of proving that they had taken all necessary
The evidence is consistent with there having been
no negligence at all. It was for the respondent to shew that
something had been negligently done or omitted by the appel
Even if the facts
lants which caused or led to the disaster.

precaution.
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were consistent with either theory, that of negligence or of no

must still prove his case before he
can recover. The authorities cited were : Coggs v. Bernard (1) ;
Readhead v. Midland Ry. Co. (2); Scott v. London and St.
Catherine Docks C0. (3) ; Welfare v. London and Brighton Ry.
negligence,

the plaintiff

Ry. C0. v. Jackson (5); Cotton v. Wood (6);
Wakelin v. London and South Western Ry. Co. (7) ; Daniel v.
Metropolitan Ry. C0. (8)
Asquith, K.C., and Branson, for the respondent, contended
that the Courts below were right in holding that the accident
Go. (4); Metropolitan

was attributable to want of such care as the appellants
bound

to exercise

in

the

circumstances.

A

were

considerable

quantity of ﬁreworks had been carried into the carriage, and
from the nature of the damage done it appeared that for a
time the carriage had become practically a powder magazine,
and a totally unﬁt -vehicle for the conveyance of passengers.
An accident on such"a scale speaks for itself; and in the
absence of evidericeito theeffect that the dangerous nature of
the packages was ‘nothjecognisable, or that nothing happened

to raise any reasonathlesuspicion,
L.

(1) (1703) 2Ld.Raym.909; 1Sm.
C. 167.

(2) (1869) L. R. 4 Q. B. 379.
(3) (1865) 3 11. & 0. 596.
(4) (1869) L. R.-1 Q. B. 693.

the judgment appealed from
(5) (1877) 47 L. J. (1v.s.) (Ex.)
sos.
(6) (1860) s C. B. (N.S.) 568.
(7) (1886) 12 App. C38. 41.
(8) (1871) L. R. 5 H. L. 45.

VOL.

XXVIIL]

INDIAN APPEALS.

right. It was unreasonable to suggest that Ordinary
precautions could not prevent an accident of this magnitude,
and the company was bound to take ordinary precautions to
was

the safety of their passengers.

They ought at least
to prove that there had been nothing to excite suspicion. The
power of explaining the circumstances and of shewing what
they did either on the special occasion or as a matter of
ensure

ordinary routine was in the appellants, and involved the duty
of doing so. They allowed these dangerous ﬁreworks to be
introduced into the carriage with a fatal result, and the duty
was on them to shew that they did so in a manner which
for the consequences.
The cases
cited on the other side, in which it was held that there was no
case to go to the jury, were, ﬁrst, where the company were
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rendered them irresponsible

without the power or means of preventing what had happened,
and, second, where the facts were consistent equally with either
of two competing hypotheses—negligence or no negligence.
Scott v. London and St. Catherine Docks C0. (1) was an instance
of the latter alternative.
Here the appellants were prima facie
responsible; they had it in their power to explain what
happened; they had designedly abstained from doing so; and

it

was contended

that they could not escape liability because

the plaintiff was unable to ascertain and prove the circumstances
and conduct which preceded the occurrence.
Haldane, K.C., replied.

The judgment of their Lordships was delivered by

In this

THE LORD CHANCELLOR.

case the plaintiff, who is

entitled to bring the action, sues the defendant company for
the death of his son, who was killed by an explosion in a
The explosion was caused by the bringing
into the carriage of a quantity of ﬁreworks. The carriage was
one in which smoking was permitted; and a small charcoal
stand was there for the accommodation of the smokers.
The

railway carriage.

two persons responsible for bringing in the combustibles them
selves became the victims of the explosion; but the action is
brought against the railway company upon the allegation
(1)

3

H. &

C. 596.

that

INDIAN APPEALS.

148

J. C.
1901

\Iv\l
Essr INnnuv
RAILWAY
-17.

Ksrmss

Muxsmss.

they were guilty of negligence
to be brought into the carriage.

No precise evidence was given

[L. R.

in permitting the explosives
as to the course

of business

at the station at which the two persons in question got in.
The fact that the ﬁreworks were brought in was clear. But it
is contended that it was the duty of the company to see that
dangerous articles, such as ﬁreworks, should not be permitted
to be brought into a passenger train.

That it would be negli

to permit such articles to be carried in a
passenger carriage is obvious enough, but it is not suggested,
gence knowingly

railway company or their servants are concerned,
that they were knowingly permitted to be brought in.
The sole question is whether, upon such facts as are here
proved, their Lordships can ﬁnd reasonable evidence of a
so

far

as the
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neglect

of duty on the part of the company, in not detecting

the nature of the parcel or parcels which it is presumed

that
one, or both, of the persons who brought the ﬁreworks to the
train had with them when they passed the ticket barrier at the
station at which they got into the train.

No evidence is given by any one of the appearance, or even
No evidence is given by
the bulk, of the parcel or parcels.
the railway company- of any inspection of any passenger’s
The parcel, whatever it
luggage at the station in question.
was, was placed under the seat of the carriage; and some
expert evidence was given that the extensive
occurred,

explosion

which

and in which the two people responsible

for carry
killed, might be caused by
are usually used on such an occa

ing the ﬁreworks were themselves
half
sion

a.

dozen bombs such as

as these

ﬁreworks were intended

for, namely,

a

Hindu

marriage; and these bombs are described as being about the
size of ordinary cricket balls.
There is no evidence, direct or indirect, of the dimensions of
the parcel or parcels; and it seems to have been assumed

on

both sides that the practice of passengers carrying some of
their own parcels into the carriages in which they travel
prevails in India as in England.
The question then is reduced to this: whether there is any
proof that the parcels carried

by the two passengers exhibited
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such signs of their real nature as ought to have called the
attention of the railway servants to them, and thus prevented
such dangerous goods being carried.
Their Lordships can ﬁnd

If

none.

one puts into plain words

the duty the neglect of

which is relied on, it at once discloses the absence of evidence
on the part of the plaintiff. The duty is to prevent dangerous
What evidence is there that any
goods from being carried.
servant of the company knew, or had any opportunity of
knowing or inquiring, what these parcels contained ? It has
been already pointed out that there is no evidence of what they
looked like, or whether any part of them was so uncovered

as

to suggest danger to any one.

Their Lordships cannot think that the railway company
under the obligation to disprove what was not proved,
i.e., to disprove that these were dangerous looking parcels,
when not a shred of evidence has been given that they were
dangerous looking. It was not indeed contended, as it could
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were

that it was the duty of the company to search every
parcel which every passenger carried with him.
One source of error which their Lordships think has been
committed in the judgments below is an apparent misunder
standing of what has been decided in the Courts of this
not

be,

obligation which exists on the part of a
The learned judge,
railway company towards its passengers.
“
Now it may be regarded as settled
Ameer Ali, in terms says :
law that, in the case of carriers of passengers under statutory
of any
powers, there exists an express duty, independently
Their Lordships
implied contract, to carry them safely.”
observe that in the course of Mr. Asquith’s argument yesterday
country

as to the true

he used the same phrase: that the extent of the obligation of
a railway company is to carry safely; in short, that they are
That is not the law. It
common carriers of passengers.
appears to have given rise to the impression that, that being
the state of the law, it was for the railway company to prove
beyond

doubt that they were not responsible for the accident

that occurred.
illogical,

because

sense of being
Von.

As

XXVIII.

a

matter of fact, the argument

would be

if they were carriers of passengers in the

common

carriers

they would be responsible,
M

J.

C.

1901
~IV\4

EAST INDIAN
RAILWAY
'0.

KALIDAB
MUKERJEE.

INDIAN APPEALS.
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J

. C.

1901

\Iv\J
EAslr INDIAN
RAILWAY
v.

KALInAs
Muxnium.

[L. R.

of any question whether there was negli
would be enough to shew that the passenger

quite independently
gence or not.

It

had not been carried

liability.

safely, which

would at once establish

The learned judge appears to have been misled by
Lord Campbell in the case that he quotes of

an observation of

Collett v. London and North Western

Ry. C0.

(1)

That turned

upon the duty of the railway company, which was set out in
the

declaration,

carry

to

a

Post

Office clerk under

certain

It was demurred to upon
provisions of railway legislation.
the ground that there was no contractual relation between the
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Post Office clerk and the railway company.
The judgment
upon demurrer is sufﬁciently explained if one looks at the
But
allegations in the declaration and the judgment upon it.
unfortunately Lord Campbell used a phrase which the learned
judge, Ameer Ali, quotes, that the railway company were under
an obligation to carry safely, which their Lordships think has
been the origin of the error.
Lord Campbell says: “ am of
opinion that there is no difﬁculty in the question which has
been raised.
The allegation that it was the duty of the

I

company to use due and proper

care and skill in conveying

-admitted ”—admitted, that is to say, by the demurrer.

is

“ That

duty does not arise in respect of any contract

between

company and the persons conveyed by them, but

isone which

the law imposes.

If

the

they are bound to carry, they are bound

That, probably, is the origin of the error
which their Lordships think the learned judges below have
fallen into. What Lord Campbell is saying there is that they
to carry safely.”

are not relieved
exist by contract

from the ordinary obligations
because by statute

which would

they were compelled

to

carry the Post Ofﬁce clerk; and he goes on to say that the
obligation is not satisﬁed by carrying a man’s corpse and not
himself. His mind is not applied at all to the extent of the
obligation created, but his mind is upon the argument that
“ You
there was no obligation at all; and he practically says,
must take as much care of him as if he was a passenger who
contracted

with you.”

arises about such a

Whatever may be the difﬁculty that
phrase in Lord Campbell’s mouth, there is
(1) 16 Q. B. 984.
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if one looks at the declaration

and the

J. C.

assignment of the breach of duty, where the duty is set up, as,

1901

no difficulty whatever

Lord Campbell,

\4Y€

in the earlier parts of his judgment, Essr INDIAN
RAILWAY
out,
to carry with reasonable care and diligence; and
points
‘U.
Kaunas
the allegation in the declaration,
to
the
corresponding
duty
indeed,

which exists, is that they did not do so
ment

and then the assign

;

of breach is not that the man was not carried

which according

safely,

to the argument would be sufﬁcient, but the

allegation is that they did not use proper

care and skill in
carrying. If one looks at that, as indeed at the two other
cases which the learned judge, Ameer Ali, quotes as justifying
the onus
that he throws upon the railway company, it is
In the one case it was a child under three
intelligible enough.
the

years
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course,

of

whom and the railway company, of
there was no contract; and the other is a case of the
age,

same character.

between

It

is important, perhaps,

runs through the judgments,

to observe what

and to observe that

Mr. Asquith,

naturally enough, used the same phrase yesterday in his argu
ment

as

discharging

enforcing the

necessity

of

themselves by any conceivable

that their contract was to carry safely.

railway company

the

evidence by saying

Their Lordships think

it is desirable that the error should be plainly stated, because
It is enough to say that, in
it may mislead others hereafter.
their Lordships’ judgment, there is no such obligation on the
part of the railway company.

Their Lordships will, therefore, humbly advise His Majesty
that the judgments appealed from must be reversed, and judg
ment entered for the defendants in both Courts below; but,
having regard to what fell from counsel at their Lordships’
bar, without disturbing any directions
given in India as
to costs.

Solicitors for appellants : Freshﬁelds.
Solicitors for respondent: T. L. Wilson

at

C0.

M2
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.
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\4Y\l

June
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AND

1901

.

C.‘

R.

’

RAJ PUDMANUND SINGH
A

J.
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IN BENGAL.

ON APPEAL FROM THE HIGH COURT
Estate—Remat'nder

might become her Heirs—-Ejiect

who

to Donee’s Descendants

of

P0ttah— C'0nstruct'ion—Ltfe

DEFENDANTS.

restrz'cti-ue

Covenants.

if

the lessor should have power to resume the said moiety
Held, that on the true construction of the pottah the pottahdar did
not take an absolute estate in the said moiety, and that, there being no
descendant of hers living at the date of the pottah, the same reverted to
:

descendants

APPEAL from

decree of the

Ohunder

L. R.

Chowdhry, (1878)

High Court (Aug.

2,

Bhoobun Mohini Debia v. Hurrisch
Ind. Ap. 138, distinguished.

a

5

the lessor at her death.

1897)

a

decree of the District Court of Purneah (Jan. 19,
modifying
1895), which had decreed the appellants’ suit.
The question decided in the appeal was as to the construction

of the pottah dated June 27, 1874, and set out in their Lord
The appellants as lessors sued to recover
ships’ judgment.
of the property the subject of the pottah, which
had been granted to Jogmaya Dai.
The respondents con
tended that, “so long as the lineal descendants of Jogmaya
possession

Dai are alive, the plaintiffs have no right” to the moiety of the

J

property granted to ogrnaya and her descendants.
The District Court decreed the suit.
The High Court modiﬁed this decree by directing delivery
Present: Loan
Rrcnsan Coven.
“
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a

a

it

was stipulated in
Where
pottah that the pottahdar should remain
ﬁxed rent, and
in possession of the properties during her lifetime at
that on her death her descendants, who might according to the Shastras
become her heirs, should permanently remain in possession of one-half of
the properties at one-half of the said rent, that there should be no power
to alienate by the pottahdar or her descendants, and that
there were no

Honuoosn, Loan

DAVEY, Loan

ROBERTSON,

and

SIB.

VOL.

INDIAN APPEALS.

XXVIII.]

153

of possession to the appellants of eight annas instead of sixteen

J

annas of the property in suit.

1901

The ground upon which the High Court proceeded was that
on the death of Jogmaya, who left a descendant, Bholanath,
her surviving, the respondents
of the lease which

had only revoked that portion

dealt with one eight

annas share of the

then descendant of the lady
the owner of the other eight annas whom they had, as

property,
as

“

and they treated

the

far as they could, put in possession.”

“We

are of

opinion

the family settlement

Further on they said:

that Bholanath,

under the terms

and the decree passed thereon,

of

had a

right to speciﬁc performance of the agreement, and to compel
But,
the plaintiffs to give him a legal title if they refused.
in Bholanath’s
right, treated him as legal owner, and gave him possession, so
far as they could, by the intimation they gave to the ryots and
servants in 1297 [A.D. 1890].
We think, therefore, that the
plaintiffs cannot succeed in getting a declaration that Bholanath
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instead

of refusing, the plaintiffs acquiesced

cannot now hold the property as the legal owner, or that they
We, therefore,
can dispossess him from his eight annas share.
cannot agree with the judge in the-Court below in holding that
the plaintiffs are entitled to possession and wasilat of the whole

Bholanath and the

sixteen

annas of the property as against

persons

connected with the mortgage transaction.

however, that they have a right to a declaration

We think,

that

as against

them the mortgage made by the lady is not binding; and in
modiﬁcation of the decree of the Lower Court we direct that
the plaintiffs be put in possession of eight annas share of the
property with wasilat—according to the amount
Lower Court.”

ﬁxed by the

Mayne and C. W. Arathoon, for the appellants, contended
that on the true construction of the pottah it determined at
the death of Jogmaya. With regard to the moiety which alone
was the subject

of appeal, there was a lease for her life only.

The gift to Bholanath could not take effect, for Bholanath was
There was no absolute gift to
unborn at the date thereof.
Jogmaya, for the restriction on alienation was inconsistent

. C.

vvv
RAJA
PUDMANUND
SING!-I

BAIiAnoon
v.

HAYss.
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J. C.
1901

TV\l
RAJA
PUDMANUND
SING!-l
BAHADOOR
’IJ.
HAv1~:s.

[L. B.

with her full dominion over the property leased. The gift
was plainly to her for life with remainder to her descendants,
to take eﬁect on her death; and as there were no descendants
except Bholanath, who was incapable of taking, the appellants
were entitled to re-enter.
Cowell, for the respondents, contended that the

view of the transaction of 1874,

as evidenced

High Court’s

by the pottah,

kabuliyat, and consent decree of that year, was correct, and that
Bholanath was heir-at-law to the lessee, taking by inheritance
and not by purchase.
The essence of the compromise effected

in that year was that Jogmaya, instead of holding the whole
property in suit absolutely, should hold half thereof absolutely
and the remainder for her life. By the perwanas of 10th Bysack,
1297, and

by their plaint

as

originally ﬁled, the appellants

that they so understood the nature
and effect of the transaction of 1874. It was submitted that
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shewed by their conduct

both the intention and the legal effect of that transaction were,

moiety of the land leased it gave to the lessee
an estate inheritable as Hindu law directs, but defeasible under
..
contingencies, none of which had happened.
defendant
in
his
was right
contention that,
Accordingly, the

that

so

as regards a

long

as

Bholanath

lived, the appellants
the subject of appeal.

or any other -descendant of Jogmaya

had no right to possession of the moiety,
Reference was made to Bhoobun

Debia v. Hurrish Chunder Chowdhry.

Mohini

(1)

Mayne replied.
1901
..'~,§1

July

13.

The judgment of their Lordships was delivered by
The question in this appeal is as to
SIB RICHARD CoUCn.
the construction of a pottah (lease) made by Raja Lilanund
Singh, the father of the appellant Pudmanund Singh, and by
the latter on June 27, 1874. After reciting two deeds of gift
Srimati
by which Lilanund Singh gave to his daughter
Jogmaya Dai two mouzahs therein described for her main
tenance and that of her descendant with power to alienate the
properties, that the properties were ancestral

and at the time

of the gift his son the ﬁrst appellant was a minor, that a
(1) L. 11.5 Ind. Ap. 138.

suit
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for setting aside the

deeds

155

Pudmanund Singh on the ground of their being illegal and was
pending decision, that with a view to compromise the suit
Jogmaya consented to relinquish the right which she had
acquired

J.

had been brought on the part of

1901

‘fvﬁl

RAJA
PUDMANUND
Smoi-i

under the deeds, and a compromise had been effected

BAHADOOR
‘U.

through the intervention of the Commissioner of Bhagulpore
“ shall
to the effect that ogmaya
get an allowance of Rs.6000

Hsxrs.

J

per annum during her lifetime, and her descendants who may

under the Hindu law become her heirs shall get one-half
thereof in perpetuity and in lieu of the same whatever proﬁts
the mouzahs which are held by the said Mussamat Jogmaya
Dai under the

deeds sought

to be set aside may yield annually
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over and above Rs.6000 being ﬁxed at the jumma of those
mouzahs, the said mouzahs shall be left in the possession of
the said Jogmaya Dai, and on the death of the said Dai one

shall permanently remain in the
possession of her descendants who may be alive at that time
and be [her] heirs according to the Shastras on a jumma equal
to one-half of the said jumma. The person holding possession
half of the said mouzahs

of the property shall never have any right to alienate, i.e., to
effect any sale, gift, or mortgage, or permanent mokurruri of
the whole or a portion of the said properties,” the Rajah and
his son in effecting the compromise granted the pottah of the
two mouzahs

to Jogmaya Dai on the conditions speciﬁed by

cancelling the former deeds. The conditions speciﬁed are that
Jogmaya Dai should remain in possession of the properties
during her lifetime, and pay to the lessors Rs.1234, the annual
jumma, and on her death her descendants, who might accord
ing to the Shastras become her heirs, should permanently
remain in possession of one-half of the properties and pay the
annual jumma of Rs.617, that the lessee or her descendants
should not have any power to transfer the property, and if
there

should

be no descendants

of the

lessee, i.e., children

born of her womb or their children, the lessors and their repre
sentatives should

have power to resume and to take possession

of the remaining one-half, and the properties mentioned in the
pottah should revert to the Raj.
On the same

June

27

Jogmaya Dai executed

a

kabuliyat

C.

l

INDIAN APPEALS.

156

J.

C.

1901

ml

RAJA
PunmmnNn
Snvor-r

Bsnsnoon
‘U.

Haves.

(counterpart),

[L. R.

in which the terms of the compromise

are stated

to be substantially, though not in the same words, the same as

in the pottah.
The facts upon which the question in this appeal arises are
these: On June 3, 1883, Raja Lilanund Singh died. In June,
1885, Jogmaya Dai mortgaged one of the mouzahs in the
pottah called Duleri Alakhhari to Dharam Chand Lal, since
deceased, now represented by the respondents, his executors,
and two other persons whose interests were afterwards
by him.

She also gave a lease for ten years of the mouzah

to Dharam Chand

Jogmaya died on

Lal in

April

the names of two of his servants.

9, 1889, and on

was given to the mortgagees
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acquired

March 22, 1892, notice

and the lessees for ten years to

On April 7, 1893, a suit was
quit possession of the mouzahs.
brought by Pudmanund Singh and two other sons of Lilanund
Singh, minors, by their guardian, against Dharam Chand

Lal

and the other mortgagees

and lessees, and also against

J

Bholanund ha, otherwise Bholanath, the grandson of Jogmaya
Dai, a minor, in which the plaint asked that it might be held
that the plaintiffs were not bound by the mortgage and lease,
and that they might be put in possession of a moiety of the
property without prejudice to their right to resume the other
moiety in the event of there being no lineal descendants of
Jogmaya Dai. On August 4, 1893, before the defendants had
ﬁled any written statement of their defence, the plaintiffs
ha was born after the death of
having learnt that Bholanath
Dai,
and
advised
that as he was not in exist
ogmaya
being

J

J

ence at the time of granting the pottah the disposition of the

property so far as it would apply to him was void according to
Hindu law, applied to have the plaint amended so as to claim
the whole of the mouzah, which was allowed.
No appearance
was put

in on behalf of Bholanath

Jha.

Upon these facts the District Judge of Purneah made a
decree in the plaintiff’s favour for possession of the whole of
_/
the mouzah in dispute with mesne proﬁts for three years.
Dharam Chand Lal appealed from it to the High Court, which
modiﬁed

it by decreeing that the defendants should deliver

the plaintiffs possession of one-half only of the mouzah.

to

The
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J

from this decree, and the question is whether
the whole of the mouzah has, under the terms of the pottah,
reverted to the Raj.
Mr. Cowell, who appeared for the
present appeal is

that Bholanath was by Hindu
law incapable of taking under the pottah, not being then born ;
but he contended that the pottah might be construed as giving
respondents, did not dispute

1901

RAJA
PUDMANUND
Smcri
BAHADOOR
'0.

HAn:s.

one-half of the mouzahs to Jogmaya Dai for life, and the other

in support of his
contention to Bhoobtm Mohini Debia and Another v. Hurrish
Chunder Ohowdhry. (1)
That case is distinguishable from the

half to her for an inheritable estate, referring

present, as
was

no previous life estate was given to the person who
estate, and there were no words

held to take an absolute

J

alienation. If ogmaya Dai took an estate of inherit
in that half, the restriction in the pottah of the power to

against
ance

would be repugnant, or an attempt to take away the
which the law attaches to that estate. Jogmaya Dai
in that case at any time have disposed of that half by
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alienate
power
could

or by

deed

It

will.

was plainly not intended that she should

that power.
According to the ordinary meaning of the
Words, the gift of the half is a speciﬁc one to her descendants,
have

to take effect on

e

her death.

In the appeal to the High Court, Dharam Chand Lal was the
only

appellant, and the question

between him and the present

J

appellants (then respondents) was whether the death of ogmaya
Dai had put an end to the mortgage and accompanying lease,
and the appellants
the

mouzahs.

judges

had thereby become entitled to the whole of

With

regard to the meaning of the pottah, the

J

of the High Court only say it was agreed that ogmaya
the property during her life on the

Dai should remain on

annual jumma of Rs.1234, and that on her death her descend

would remain in possession of one-half of the property
permanently on an annual jumma of Rs.617, and the other half
should revert to the Raj.
They then refer to the mortgage
ants

and subsequent
of 10

Bysack,

proceedings,

setting out at full length an order

1297 (1890), issued by the appellants

to the

patwari, the purport of which is that one-half of the mouzah
had on Jogn1aya’s

death become ﬁt to be resumed,
(1)

L.

R.

5

Ind. Ap. 138.

and her

. C.

.
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direct heirs—i.e., the children of her womb—ought, according

to the pottah, hold possession of the other half; and they say
that the plaintiffs had only revoked that portion of the lease to
the lady which dealt with one-half of the property, and they
treated the then descendant

of the lady as the owner of

the

other half whom they had as far as they could put in possession.
The judges further say that “the respondents (present appel
lants) did not, nor could they, we think, deny that Bholanath
had not in terms of the agreement an equity against the

plaintiffs to carry out the agreement,” and they were of opinion
that he had a right to speciﬁc performance of the agreement,
and to compel the plaintiff to give him a legal title.
Their
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Lordships have some difficulty in following or understanding
the observation of the learned judges.
They can only say that
they do not agree with it, and indeed they think the idea that
Bholanath had any such equity is altogether erroneous. There
was no ground for modifying the decree of the District Judge,
and their Lordships will humbly advise His Majesty to afﬁrm

High Court, ordering
instead of it that the appeal to it be dismissed with costs.
The respondents will pay the costs of this appeal.
it, and to reverse

the

decree of

the

Solicitors for appellants : T. L. Wilson at C0.
Solicitors for respondents: Gordon, Dalbiac at Pugh.
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DEFENDANTS.

APPEAL FROM THE HIGH COURT IN BENGAL.
W'ill—-Const1-uction-—- Vesting

of Shares.

A direction in a will that the estate should descend in equal shares to
to each of the two daughters of the testator’s
brother vests a moiety thereof in each of the two sons at the moment
the eldest son to be born

of birth.

That vesting is not postponed by a subsequent direction that his moiety
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should be made over to each son on his attaining twenty-one years, and in
the meantime

should remain in charge of the executors.

APPEAL from a decree of the

High Court reversing

a decree

Subordinate Judge of Barisal.
The main question decided was as to the construction of the
will set out in their Lordships’ judgment.

of the

The appellants

the plaintiff

represented

A. E. Harriss, who

for a declaration that he, as assignee of the interests of

sued

Williams and her husband, was entitled to that moiety of
estate which it was claimed had under the will vested in

Flora
the

infant son, who only lived a few hours, and on his
had passed to his father. The defendants claimed that
nothing vested in the infant son, and that as regards the moiety
Flora’s
death

of the
‘lacy,

estate claimed by the plaintiff there had been an intes

and that in consequence

daughters

The

it had passed equally to the two

of the testator’s brother.

First Court held that nothing vested in the deceased

not lived to attain twenty-one years;
also that Flora Williams,
who had become a widow, might
marry again and have a son who would take, and consequently
infant, because he had

there was
"

Present:

RICHARD

no intestacy.
LORD

Couuu, and

Honnousn,

He considered that the two sister
LORD

Sis Fosn Nosrn.

J. C."‘

ltfscNscnrnN,

LORD

ROBERTSON,

SIR

May 1 ;
June 22.
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entitled to equal
moiety in dispute.
were

shares of

the

[L.
accumulations

R.

of the

The High Court affirmed this construction of the will.

0.

Bnowu.

Asquith, K.C., and Mayne, for the appellants, contended
that upon the true construction of the 11th clause in the will
the Court should have found that the moiety vested in the
infant son of Flora Williams on his birth. There were no
expressions in the

will which could have the effect of postponing

The enjoyment and control of the share were
postponed, but that had no effect upon the vesting, which it
was clear the testator intended should take effect at birth.
the vesting.
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Upon the death of the infant his share passed to his father as
his heir, and thence by force of the assignment to the plaintiff.
The respondents did not appear.
1901

\ov\l
June 22.

The judgment of their Lordships was delivered by
SIR RICHARD Coven.
February, 1857, made

a

Thomas Paul D’Silva, who died in
will dated January 5, 1857, of which

he appointed the respondent,

Edward Brown, sole executor.

After leaving various legacies, he disposed of the residue of
his estate by clause 11, which is as follows :—
“ After
carrying out all the directions, and paying the legacies
speciﬁed in the above-mentioned paragraphs, all my ancestral
and self-acquired

movable and immovable properties

that

remain,

shall

as also the movable and immovable properties left
Manuel Anthony D’Silva, and which
have
Domingo
by
inherited, shall descend in equal shares to the eldest son to be
born to each of the daughters of my late brother anni Manuel

I

J

D’Silva (namely) Mrs. Cecilia Proby and Miss Flora D’Silva,
who are now alive. The sons of those daughters (of my brother)
shall after their birth remain under the control and guardian
ship of the executor Saheb until they attain majority at
expiry of 21 (twenty-one) years, and whenever the eldest
of any of the ladies shall attain majority, the executor

will

make over his share to him to his satisfaction.

two

brothers’

daughters

I give

Of my

the
son

to the elder (namely) Cecilia Proby,

the Bharpasha Tofelbari dwelling-house inherited by

me,

and

INDIAN APPEALS.
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younger (namely) Miss Flora, the house at Shibpore.
But if for the purposes of management of my properties it
should be necessary for the executor to stay in any one of the
to the

two

said

there

houses,

shall

raised

be

no

objection

to his

doing so.

“And

and tables and almirahs and

as regards the ornaments

I have

in my custody and under my control
the same to the said daughters (of my brother) in equal
that

other articles

I give
shares.

“

The elder of them is married.

Immediately upon my death
of
the
same
from the executor. The
half-share
her
she will get
She is under age.
younger one has not been married yet.
arrives

When she

at marriageable

age

she

will be given in

is

a

maintenance of each of the said two daughters (of my
brother), the elder of them will be paid her monthly allowance
The younger shall be sent to school, and
month after month.
for the

expenses

her necessary

monthly allowance.

will

from her

be met
a

is

will

as an ofﬁcial translation of it.
son, born on

May

17

,

Cecilia Proby had

a

registrar

be

school

Finis.”

the transla
in the Bengali language, and this
which has been transmitted by the High Court to the

The
tion

at the

is

ﬁxed

1858, who lived to

and to whom, on his attaining his majority, one

twenty-one,

moiety of the estate was handed

over by the executor.

a

Flora married George Williams in 1878. She had an infant
few hours.
son, born on August 23, 1883, who only lived
Subsequently, she and her husband

had differences

and lived

Williams died after the

next
assignments
to
them.
further
issue
was
born
Spoken of, and no
On March 31, 1892, Flora Williams sold half of her interest
the second moiety of the testator’s estate to the third, fourth,

apart.

George

in

and

ﬁfth respondents.

On August
Amrita

Lal

12, 1892,

Flora Williams executed

Banerji, by which,

after

reciting

a
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to

to

..a

suitable person with the consent and according
At the time of her marriage the
the views of the executor.
her
the
half-share
she
entitled to, and as
executor will give
month, which has been ﬁxed
regards the sum of Rs.5O (ﬁfty)
marriage

deed

to

her previous

J. C.
1901
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HARRISS
'0.
BROWN.
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assignment

to the
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three
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respondents,

she assigned to

him for Rs.3000 the residue of her interest in the half-share

of

the residue of the testator’s estate, and also the allowance to
her of Rs.50 per month.

On the same day George Williams

executed a deed, by which, after reciting that upon the birth
of the eldest son of

Flora Williams by him the moiety of

the

residuary estate became, as he was advised and believed, vested

in the said eldest son, and upon his death he, George Williams,
became entitled to it as his heir, he assigned to Amrita Lal
Banerji all his interest in it for Rs.4000; and Amrita Lal
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Banerji on the same day assigned to Alfred Edmund Harriss
all his interests under those two deeds for Rs.9000.
The suit in this appeal was brought by Harriss, who has
since died, and the appellants are his administrators, against
Brown, the executor, and the other respondents.
The plaint
prayed that the will might be interpreted and the rights of the
respective parties declared by the Court, that it might be
declared that the moiety of the remaining estate vested in a
deceased son of Flora Williams, and after his death it devolved
upon George Williams, and the plaintiff was entitled to recover
purchaser; that if the Court held that Flora Williams
was entitled to anything, then the plaintiff was entitled to
recover it as purchaser, that Flora Wiﬂiams had sold her
monthly allowance of Rs.50 to the plaintiff, and he was entitled
to it. The respondent Brown by his written statement alleged
this

as

that nothing vested in the infant son of Flora Williams, and
that there was an intestacy under which that moiety passed
equally to Flora and Cecilia. Flora Williams in her written
statement alleged that she had, transferred half of her interest
to the third, fourth, and ﬁfth respondents,

in favour of Amrita

Lal Banerji

and that the

was obtained

deed

from her

by

fraud.

The ﬁrst question for consideration is what is the construc
The suit was
tion of the will as to the shares of the residue.
ﬁrst heard by the Ofﬁciating Second Subordinate Judge of
In his judgment he
Backergunge on September 12, 1896.
states the paragraph of the willvin the same words as are stated
in the translation in the transmitted record of proceedings with

VOL.
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Instead of the words being as in that, “the
“ the executor
executor will make over his share to him,” it is
Then, after a
will make over charge of his share to him.”
one exception.

paragraph which need not be noticed, the judge refers to the
contention of the plaintiffs counsel that the words “eldest

son” meant the ﬁrst-born son, and that the estate vested in
him as soon as he was born, and says that the will is in the
Bengali language, and there are words and expressions in para
graph 11

which,

tion suggested

it seems to him, indicate that the construc
The learned
cannot be accepted as correct.
as

I

”
then says: “ The passage
(quoting the
rely upon is
“ the words mean the eldest son living, and not
Bengali original)
the ﬁrst-born, the words in the passage denote whoever may be

judge

the

eldest son living to complete
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Now, an eldest son to be

the age of twenty-one years.”

born is not the same

as an eldest son

shall live to attain the age of twenty-one years, and who
The correctness
may be a second, third, or fourth born son.
“
of the translation
eldest son to be born” does not appear to
who

be

questioned, but the words are held not to have their ordinary

meaning, apparently becausee they are followed by the direction

executor to make over the share to the son on his
attaining majority. Then he says: “Again, there is not a

to the

in the will to indicate that the estate bequeathed
This is a
would vest in the son as soon as he would be born.”
single word

”
The words “ descend to the eldest son mean
down to him, to belong to him in succession to the tes
It will be seen that the High
and refer to his birth.

serious
to go
tator,

error.

Court translates

the Bengali by “devolve or go,” which has

the same meaning.

The learned judge proceeds to say: “On the contrary, the
testator directed that the share bequeathed would be made over
to him by the executor on his attaining and completing the
This is another
age of twenty-one years, and not before.”
error. The will is not to the contrary when it says that the
shall after their birth remain under the
control and guardianship of the executor until they attain

sons of the daughters

majority at the expiry of twenty-one years, and whenever
eldest son of one of them

the

shall attain majority the executor

J. C.
1901

vvv
HARBISS
-0
BROWN.
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will make over his share to him. It will be seen that the
High Court also relies upon the direction to the executor to
make over the share as shewing that it was not to be vested

until the attaining the age of twenty-one years. The Sub
”
ordinate Judge had a translation with the word “ charge
in
it which it seemed to him ought not to be there, and he says
that

“if

’

‘

the word charge be retained it might mean that the
estate would vest in the son on his birth, and the executor

would remain in charge of the same till he would attain
majority, when merely the charge of the same would be made
over to him.”

This is really what is intended by the direction

that the sons shall remain under the control and guardianship
of the executor until they attain majority, and whenever one of
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them does the executor

The executor
vested in the

“shall make over his share to him.”

would have charge of the share
son, and these words merely point to the
possession or enjoyment of it.
Upon the question whether the assignment by Flora Williams
to Amrita Lal Banerji was valid, and that effect should be
given to the purchase by Harriss, the judge held that it should,
as

guardian

and accordingly made a decree in his favour only for a

fourth

accumulations of the income of the half-share
bequeathed to the son of Flora Williams, and for the monthly
allowance of Bs.50, and dismissed the suit as to the rest of
the claim.
Harriss having died, the present appellants as his representa
tives appealed to the High Court, and Flora Williams made a
share of the

Lal Banerji
After noticing in its judgment that
the will is in the Bengali language and character, and that the
Subordinate Judge, who is a Bengali himself, was fully con
versant with the language in which the will is written, the
High Court states the passage in the judgment of the Sub
cross-appeal on the ground that her sale to Amrita
was not binding on her.

ordinate Judge which their Lordships

have commented

upon.

Then, having stated in Roman characters the Bengali words of
“ we had this
the material part of the clause, they say :
passage
translated
translate

by one of the Court translators, who has chosen to
the words

‘

parjyapta

haibek’ by the English

words

VOL.
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become
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We regret that in our opinion his

version is entirely incorrect. The translation made by the
sworn interpreter on the original side of the Court accords in
the interpretation of the words ‘parjyapta haibek’ with the
translation in the paper-book.
The technical meaning conveyed
by the English expressions ‘ shall vest,’ ‘ shall become vested,’
are

in

not

opinion conveyed by the Bengali words
‘parjyapta haibek,’ which really mean ‘shall devolve or go,’
and indicate the line of devolution.”
This appears to their
our

Lordships to be

misconception of whatwords are necessary
or legacy. A bequest in favour of
a person simply (that is, without any intimation of a desire to
suspend or postpone its operation) confers a vested interest.

for the vesting of
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It

must

a

a bequest

be remembered

that it is within

comparatively recent
have adopted English modes of

period that Indian testators
creating interests in their estates.

a

There is no line of pre

cedents attaching to Bengali terms meanings which make them
understood as terms of art by Bengali lawyers.
It is not
suggested in this case that the meaning afﬁxed by the Courts
to the testator’s language is a sense required by a course of
practice known to vakils. The only safe course is to give to
The ofﬁcial transla
his words their plain ordinary meaning.

tion in the record, that by the sworn interpreter of the High
Court, and that of the judges agree regarding the critical words.
They are words of direct and simple gift to the eldest son.
The learned judges appear to ﬁnd in the appointment of an
executor and guardian to the minors with a direction to make
over the property to them on their attaining majority some
thing contrary to an intention that the gift should vest in the
object at once. It is new to their Lordships to hear that these
ordinary directions have any effect in suspending the owner

ship of the property, and it seems to them that such
calculated

tinues:

to

“It

a ruling is
disturb settled principles. The judgment con
will be observed that the testator goes on to

add that the sons of his brother’s daughters, not merely the
eldest born, shall after their birth remain under the control and
guardianship of the executor until they attain majority at the
expiry of twenty-one years, shewing that it was not the eldest
N
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or ﬁrst-bom who would take the property, but the eldest among
them who shall attain twenty-one.
The learned counsel for
that the sons of those daughters who
were to remain after their birth under the control and guardian
the plaintiff contended

ship of the executor meant the two eldest sons in whom the

But the original

’

‘

putragan clearly
refers to all their sons, the intention of the testator evidently
being that during their minority his nieces’ sons should be
estate had already vested.

maintained out of his residuary estate, and only when the two
eldest among them should attain majority were their respective

In their Lordships’ opinion,

shares to be made over to them.”
the contention of the

plaintiffs counsel is right.

“the sons of those daughters

”

The words

Generated for alum (Columbia University) on 2015-05-29 06:36 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

following immediately the
The
bequest plainly refer to the sons to whom it is made.
15th clause of the will, to which the learned judges refer as
conﬁrming their opinion, is consistent with the contention of
counsel, and their Lordships do not see any reason for the
opinion that all the sons were during their minority to be
maintained out of the residuary estate.
The result is that
their Lordships are of opinion that on the birth of the son of

Flora Williams the half-share in dispute became vested in him,
The
and on his death it passed to his father as his heir.
learned judges say that in the construction of the clause they
have had the advantage

of the opinion of Gupta

J.,

who is

fully conversant with the Bengali language, which is his
mother tongue, and who agrees with them in the meaning to
be attached to it. Their Lordships remark upon this, that
judges who have heard the arguments and who are responsible
for the decision can hardly with propriety rest it on the autho

rity of one who has not heard the arguments

and

is not

responsible for the decision, though he also may be a judge of
the

High Court.

It

is true that this case is a peculiar one,

in

which judges have to interpret a language which seems to be
imperfectly known to themselves and to be familiar to a
colleague.

J

But then their Lordships are not informed how

It is only said that he
which
the
other
learned judges below
agrees with the meaning
He does not appear to have
attach to the clause in question.
Gupta

.

translates the Bengali words.
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any new light on the rendering of the words into
English. It must be taken that on this point he agrees with
his colleagues of the High Court and with their sworn inter
If so,
preter and with the ofﬁcial translation in the record.
thrown

the agreement

with the decision must

be on account

of that

further reasoning which has led the Courts below to inferences
from which their Lordships dissent.

The learned judges say that, as the Subordinate Judge is a
Bengali, it would require very cogent reasons to induce them
to place a different
construction on the clause in question.
careful in ascertaining the
exact effect of the Bengali terms.
But that has been done
after an unusual amount of testing, and there is no disagree

Certainly

be too

The decision of both Lower Courts rests on
principles of construction common alike to English and Indian
and that is the point on which their Lordships
documents;
differ from them.
ment
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it is impossible to

about it.

The second question is whether the deed of sale to Amrita
Lal Banerji by Flora Williams of August 12, 1892, was valid,
she having in her written statement alleged that it was fraudu
lently obtained.
was not proved,

The Subordinate Judge held that the fraud
and that Harriss’s purchase

from Amrita

Lal

“
Banerji must stand and be given effect to.” The High Court
in the appeal to it did not decide this question, but, considering
the amount of the accumulations which Flora Williams would
be entitled to receive upon their construction of the will as
well as the monthly allowance of Rs.50, they were of opinion
that the bargain was of an unconscionable character and could
not be sustained.
According to their Lordships’ construction
of the

will, Amrita Lal Banerji obtained

allowance by his purchase,

only the monthly

and there is no ground for holding

that this was an unconscionable bargain.

Their Lordships will humbly advise His Majesty to reverse
the decrees of both the Lower Courts, and to make a decree
declaring that a moiety of the residuary estate was vested in

Flora Williams, and at his death it devolved
Williams,
and the appellants are entitled to it as
upon George
the deceased

son of

representing

Harriss, the purchaser.

And ordering that an
N
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and that any money found due from the respondent Brown

HARRISS
-17.

BnowN.

taken,
on

adjustment of the account shall be paid to the appellants.
Also declaring that Flora Williams sold her monthly allowance
of Rs.50, and that the appellants are entitled to it, and ordering
all the money that is due for it from August 12, 1892, with
interest at Rs.6 per cent. per annum, to be paid to them.

Their Lordships think that the appellants and the executor
Edward Brown are entitled to take their costs of all the proceed
ings in India out of the portion of the estate of Thomas Paul
D’Silva in the hands of the executor, but that all other
should

bear their own costs of those proceedings,

parties

and they

will humbly advise His Majesty accordingly.
appellants
will likewise have their costs of this appeal from
the same
The
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source.

Their Lordships have already directed that the appellants’
costs of opposing the petition of the respondent
to be heard

after

the hearing had

concluded

Cecilia Proby
shall

by her.

Solicitors for appellants

:

Edwards, Heron

at

C0.

be paid
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.

DEFENDANT.

APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER
OF OUDH.
Law of Oudh—Regmnt—Construction—Ambiguity--“
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Occuvpants.”

In a suit to eject the defendant from the occupation of certain shops
in a bazaar which after its conﬁscation had been entered in the Nazul
Register under the erroneous impression that it was previously the pro
perty of the King of Oudh, it appeared that on a claim thereto made by
the plaintiff the Government had directed that the bazaar be expunged
from the Nazul Register, and that the status of its “ occupants,” who were

_

as having all along exercised
proprietary rights, should not be
disturbed :—
Held, that by the true construction of this direction it was not a grant
The inquiry and report on which
of proprietary right to the occupiers.
made
the
ambiguity, and shewed that the inten
explained
the grant was
tion of the Government was to regrant to the persons who but for the
conﬁscation would now be entitled.
Until the regrant the property was that of the Government, and the
could not acquire title by limitation until twelve years
defendants

described

thereafter.
Case remanded

to try (1.) whether the plaintiﬂs would have been
entitled but for the conﬁscation; (2.) whether the occupiers had acquired
any rights by long possession.

APPEAL from
(June
Hurdoi

3,

a decree of the

Judicial Commissioner’s Court

1897) reversing a decree of the District Judge of
(Feb. 26, 1895), and restoring the decree of the

Subordinate

Judge of Hurdoi (Aug. 30,

1894)

dismissing the

plaintiffs’ suit.

in this appeal was as to the true
construction and effect, having regard to all the collateral cir
cumstances stated in their Lordships’ judgment, of the following
The question

“

Present: Loan

decided

Hosnousn, Loan

Coven, and Sn; Foizn Nowrn.

J. C."'

DAVEY, LORD

LINDLEY, SIR

RICHARD

May

ll.
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reference

May 26, 1879, conveyed in

to correspondence

a letter

with your

ending

1464,

dated 10th May, 1879, regarding the removal from the Hardoi

Nazul Register of certain shops known

Amaniganj in Sandila,
am directed to say that as the occupants appear to have all
along exercised proprietary rights, without question of their
title to do so, it is too late now to attempt to disturb their
status; and the Lieutenant-Governor and Chief Commissioner

I

as

is accordingly pleased to sanction the Deputy
proposal to expunge these shops from the

Commissioner’s

Nazul Register.”

After reciting
the proceedings ending with the order of Government, dated
May 29, 1879, he says: “It was in this manner that the dis
puted ganj was removed from the Nazul Register . . . . It is
Judge dismissed

the suit.

not an unwarrantable presumption from the Government letter
quoted above that the Government restored the shops to the
in the suit who all along exercised
without question of their title to do so,
proprietors’ rights in
was
too late to disturb. ., . .
and whose status
defendants

it

it,

shopkeepers,

“The

ganj

was

conﬁscated

by the Proclamation

of

Lord

it

it

it

it

as Nazul pro
Canning, the Govemment actually dealt with
was recorded as such from 1860 to 1879. As the
perty, and
Government found
could not gain any proﬁt from
because

the occupants

of the shops paid no dues and exercised

it

it

pro
all
thought
along,
prietary rights
unnecessary to let the
The status of shop
property remain on Nazul Registers.
keepers was left undisturbed. Nothing was granted or allowed
to the plaintiff, and therefore

he has no interest in

it.”

In

regrant from Government to the -shopkeepers
He also found that the
suit was barred by limitation under art. 142, s.
Act XV. of
1877, because the plaintiff had not been in possession within
a

effect he found

2,

and not to the Choudhri zemindars.

twelve

years of suit.

The District Judge of Hurdoi reversed

this decree, and remanded the

case

for determination of certain
The material portion of

issues which had not been decided.

his judgment was
“

But

a
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The Subordinate

as

follows

:-

reference to the reports of the Tehsildar and Deputy
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Commissioner, on which the order was passed, shews that by
‘occupants’ must be meant the zemindar, who alone had
’

‘

exercised proprietary rights.
The use of the word occupants
is due to the fact that the Government order had previously
stated that it was proposed to remove certain shops, known
as Amaniganj, from the register.
But the history of the case
makes it clear that by ‘occupants’ was meant the zemindar.

It

was not

Government and the shop
It was never asserted that the shopkeepers had a
keepers.e
The only question with them
proprietary title to the land.
was whether they could be made to pay rent, and that question
was left in abeyance until it was decided whether Government
a question

between

or Abdul Baki was the proprietor of the land.
I therefore ﬁnd
that Government in 1879 did surrender the proprietary right
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in the land

of the ganj to Abdul Baki, plaintiff.

I ﬁnd,

further,

that he is not barred by limitation from bringing this suit.”
This order was in its turn reversed by the Judicial Commis
sioner of Oudh, who restored the decree of the Subordinate
Judge dismissing the suit. He was clearly of opinion that the
Government order referred to the occupants of the shops, and

could not be construed with the aid of the Deputy Commis
sioner’s letter of March

and as -conferring
plaintiff.

referring to the zemindars,
the proprietary title in the bazaar on the
1, 1879, as

De Gruyther, for the appellants, contended that the last
mentioned judgment misconstrued the order of Government
dated May 26, 1879.

He submitted

sanctioned the recommendation
and that the two documents

When that recommendation,

that that order expressly
of the Deputy Commissioner,

must

be

construed

dated March

1

together.

and set out in

their Lordships’ judgment, is considered, its true meaning is to
recognise

the title of the zemindars—that is the plaintiffs—as

It cannot mean a
against the claim of the Government.
recognition of proprietary right in the tenant shopkeepers, who
had never claimed it, whose title had never been investigated
or reported upon, and some of whom had in their evidence
admitted the plaintiffs’ title.

In

the order

of sanction

the
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all along of proprietary rights refers
to the exercise by the plaintiff and his ancestors of proprietary
exercise by the occupants

right.

It

cannot

mean

the exercise

thereof

by the

tenant

who never exercised, possessed, or claimed any
The object of the proceedings was to
proprietary rights.
restore the status quo ante.
Under the impression that the
Grdvernment had been previously entitled, the property had
shopkeepers,

Nazul Register.

As that appeared to be
erroneous and the former title was in the zemindar, the inten
There is no trace of any
tion was to regrant to the zemindar.
intention to make a new grant to the tenants in any part
of the proceedings.
It was further contended that on the
been placed on the

evidence the appellants

had proved that they were entitled in

the sense that but for the conﬁscation their title would have

As regards limitation, that could only run, as
against claimants under the grant, from the date of the grant.
The respondent did not appear.
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prevailed.

1901
\@v\-I

May

11.

The judgment of their Lordships was delivered by
LORD DAVEY.
This is an appeal from the decree of
Judicial Commissioner of Oudh of June 3, 1897, reversing
decree of the District

Judge of Hardoi of February 26,

the
the

1895,

and restoring the decree of the Subordinate Judge of-Hardoi
of August 20, 1894, which dismissed the suit of the plaintiffs
and present appellants.
The respondent has not appeared,

which their Lordships regret the more because it is stated to
be a test case upon the decision of which thirty-six similar
cases will depend.
It is surprising that the thirty-seven defend
ants did not combine

to-instruct

counsel

to argue their case

at their Lordships’ bar.

The appellants are the heirs of the original plaintiff, Choudhri
Abdul Baki, who by his plaint claimed to be entitled to the
land or soil occupied by a bazaar called Amaniganj, in-the
his ancestral property.
It was
alleged that the residents of the said bazaar live there as ryots,
having built houses at their own costs, and that the defendant
was one of such residents in occupation of two shops, and
town of Sandila in Oudh,

having without permission

as

built another shop on

a piece of

INDIAN APPEALS.
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The plaint contains an allegation of a custom in the
town of Sandila that if a ryot leaves of his own accord a house
or shop occupied by him the materials thereof become the

J. C.

fallow.

If

he wishes

to sell the materials

or shop, he pays one-fourth of the price

of a house

to the

zemindar; and if the zemindar desires the ryot to vacate

a

house or shop, he pays the ryot three-fourths of its estimated
The prayer is for possession of the land occupied by
price.
the defendant

subject

price of the

defendant’s

(other than the one erected
to the custom.

shops

without permission) according
The defence is in substance
and a

a denial

of the plaintiffs’ title

plea of limitation.

Afterthe Mutiny the town
Oudh territory.
restored to the plaintiff, but in
conﬁscation

of Sandila shared the general

Other family property was

of

1860

the bazaar

was entered

Nazul Register under the belief (which appears to have
mistaken) that it was previously the property of the King

in the
been
of

Oudh.

In the

year 1877 the Government determined

impose the payment of a ground-rent

upon

to

the occupiers.

The occupiers refused to pay apparently on the ground that
they were not liable by their tenure to pay rent, and the
Tehsildar was ordered to institute a test action.
Before any
thing was done, however,

an inquiry was directed

to be made

when and by whom the shops were built, how did they
become a Nazul property, and what proof there was of their
On September 3, 1877, Abdul Baki (the plaintiff)
being such.
the
Government “that an executive inquiry be
petitioned
made through the Tehsildar or some other ofﬁcer, and if the
as to

bazaar be found to be the petitioner’s property an order for
its release be passed,” and an inquiry was directed accordingly.

The report of the Tehsildar by whom these inquiries were
conducted is dated
and contains

a

July

20, 1878.

history of the case.

It

is a lengthy document,

He reported that the entry

it,

in the register was the only proof of the bazaar being Nazul,
and that with regard to the proprietorship of the bazaar there
contradiction to the Ohoudhris being the owners of
Baki and others. And he also found
that, although payment of rent in money or of
pice and betel

was no

whose heirs were Abdul

2
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at the construction of a new shop had not been stated by any
Witness, yet no one denied
and his ancestors,

the proprietorship of the petitioner
of other dues was also

and the payment

admitted.

Deputy Commissioner of Hardoi
forwarded to the Commissioner the following docket as to
”
“ the Nazul
Amaniganj :—
On March

(6

1879, the

1,

Sir,—Certain

shops in Sandila, known as Amaniganj, are

in the Nazul Register.

Last year

I

imposed a light ground

rent on them, and the rent not being paid, threatened to sue.
“ Petitions of
objections were lodged, ﬁrst, by the zemindars,
who claimed that the proprietary right was theirs; secondly,
by Mussammat Lado, who claimed a portion of the property as
A very careful inquiry has been held on the spot by the
hers.
Tahsildar in each case.
forward translations of his reports.
“ 2. The result may be summed as follows :—
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I

“

I. That

the bazar was built eighty or ninety years ago,

and was called after the reigning king, but no one

“

II.

can say who built it.

That the zemindars hold
(a)
(b)
(c)

:—

A mazhar or attested statement of title;
A mortgage deed executed by them;
A deed of gift on their part in favour of Mus
sammat Lado, with regard to a portion of the

,

“
“

property.

III.

That these documents are apparently genuine.
That
IV.
they appear to have received presents from
the owners

of shops in acknowledgment of their

proprietorship up to 1860, when the ganj was
declared Nazul.

“V. That

as

far

as is

known no proprietary rights have

ever been exercised or rents received either by the

Kings of Oudh or by the present Government.
“ Under these circumstances
recommend
that the ganj
A copy of the
(market) be struck out of the Nazul Register.

I

entry in the register is annexed.

“

(Sd.)

“

J.

Quinn,

Deputy Commissioner.”
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upon which that decision was given.
On

May 26, 1879, the Government addressed the following

“Robert Smeaton, Esquire,
“ Junior Secretary to Government,

“ North-Western Provinces and Oudh.
“To the Commissioner of the Sitapur Division.
“
With reference to correspondence ending with your No. 1464,
10th May, regarding the removal from the Hardoi Nazul
Register of certain shops, known as Amaniganj, in Sandila,
dated

I

am directed
along

to say that as the occupants

exercised

title to do so,
status;

appear to have all

proprietary rights without question

of their

it is too late now to attempt to disturb their

and the Lieutenant-Governor

and Chief Commissioner

accordingly pleased to sanction the Deputy Commissioner’s
proposal to expunge these shops from Nazul Register.”

is

In compliance with this

order the bazaar was struck off the

Nazul Register and proclamation made thereof.
The principal question on this appeal is what the effect was
of this act of the Government.
The appellants contend by
their pleadings and at the bar that the letter of May 26, 1879,
according to its true construction and when read by the
light of previous proceedings, a regrant to the zemindar of the
The respondent, on the other
land and soil of the bazaar.
Was,

hand, relied upon the letter of

May 26, 1879,

as a

grant to the

occupiers of full proprietary rights in their houses and shops
and the land upon which they are constructed,

and thus turned

is

to whom

it

is

a

is,

It of course,
land
in
Oudh must shew
agreed that any person claiming
title from Government subsequent to the conﬁscation; but the

them from ryots and occupiers into landowners.

question

C.

1901

‘F2l

v.

PERSHAD.

letter to the Commissioner of Sitapur :—
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J.

Their Lordships do not refer to these documents as evidence
against the respondent of the truth of the matters stated in
them, but for the purpose only of shewing the materials which
the Government had before it when it gave its decision in the

to be inferred from these informal

proceedings that the grant was intended to be made.
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following
Judge :—

issues

were

framed

[L. R.

by

the

Subordinate

“1. Is the land on which the bazaar called Amaniganj in
Sandila

plaintiff’ s ancestral property, and the
residents of the bazaar live in it like ryots ?
“ 2. Was the bazaar restored in favour of the
plaintiff, or
is

situate

given to the plaintiff, and the plaintiff has been

in possession

ever since, and has regularly received or taken zemindari dues

from all the tenants of the same ‘P
“ 3. When did the cause of action accrue to
plaintiff, and
plaintiﬂ:"s claim within limitation ?

is

Generated for alum (Columbia University) on 2015-05-29 06:36 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

“4. Is there any custom prevailing in Sandila to the effect
that whenever the zemindar or owner of the land wishes to
turn out any tenant living on his land, he can do so and pay
three-fourths of the value of the materials of the tenant’s
house, and if so, does such custom apply or govern the bazaar
of Amaniganj ?

“

5.

If

the plaintiff be found to be entitled to the possession

of the houses and shops, what is the amount
”
payment of which he can obtain possession ?

in each case on

The Subordinate Judge did not think it necessary to deter
mine the ﬁrst issue, because he held that the letter of May 26,
1879, operated as a grant by the Government of

full proprietary
He also found on the third issue that
the plaintiff had not been in possession within limitation, and his
suit was barred by art. 142, Sched. II., of the Limitation Act.
The District udge, on appeal, held that the Government in
1879 surrendered the proprietary right in the land of the ganj
to Abdul Baki, and that he was not barred by limitation from
rights to the occupiers.

J

bringing the suit, and remanded the case for trial of issue
No. 4 and, if necessary, issue No. 5. The District Judge
thought that it was clear from the history of the case that by
the word “occupants” in the letter of May 26, 1879, was
meant
to

Their Lordships cannot see their way
this construction.
But they think that the

the zemindar.

adopting

following sentences of the learned judge's judgment are well
founded: “It was a question of proprietary right between

INDIAN APPEALS.
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Government and the zemindar.

177

was not a question between

It

Government and the shopkeepers.

was never asserted that

had a proprietary title to the land.

the shopkeepers

The only

with them was whether they could be made to pay
rent, and that question was left in abeyance until it was
decided whether Government or Abdul Baki was the proprietor
question

land.”

of the

Finally the Judicial Commissioner reversed the decree of the
District Judge, and restored that of the Subordinate Judge
substantially for the same reasons. The Judicial Commissioner
comments upon the fact that the whole of the correspondence
upon

which the Government order of May

26 is based was

not

Since the hearing before the Judicial Com
missioner the appellants have obtained from Government copies
before

the Court.

certain letters which preceded those of May 26, ..and asked
But as the
leave to read them on the hearing of this appeal.
respondent has not appeared, and it did not appear that any
notice had been

to him

that leave to produce fresh
evidence would be asked for, their Lordships did not think ﬁt
to accede to the application, though they do not doubt their
Both sides seem to be equally in default in
power to do so.
given

not obtaining earlier production of these letters.

Their Lordships are impressed by the weight of the observa
tions which have been quoted from the judgment of the District
Judge.

Throughout

the exhaustive

report

of the Tehsildar

is not a trace of any claim by any of the occupiers (of
whom seven gave evidence) to the ownership of the land ; but,
on the contrary, it is expressly stated in the report that there

there

was no denial

of the title of Abdul Baki and his ancestors.

matter which was not before
on persons
whose

it,

They cannot without the clearest evidence attribute to the
Government
any intention to adjudicate upon or decide a
who never claimed

or gratuitously to confer title

it
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of

to the prejudice

of others

claim was reported by the Government officers to be

well founded.

Their Lordships attach more importance to the

Government than to the terms of the letter.
They
of
the
intention
Government
was
think that the
simply to
annul the entry in the Nazul Register and restore the rights

act of the

J.

O.

1901

\fv\l
Cnovnmu
MAKBUL
HUSAIN
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VOL.
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PERSHAD.
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[L. R.

which existed when it was erroneously made. And they think
that the effect of expunging the entry in the register was a
disclaimer by the Government of all title, and
release of the property to those whom

a surrender

or

it might concern, or

(in

other words) those who would have been entitled

but for the

conﬁscation according to their several rights and interests, thus
following out the policy of the Government at the general
settlement of the land in Oudh. It would seem that some of
the land had been parted with by ancestors
before the conﬁscation.

May

of the appellants

Nor is there anything in the letter of

26, 1879, which is inconsistent with this view of the effect

from the register.
Whatever the
opinion of the Government might be on the materials before it,
it would naturally not desire to prejudge any rights which
might be asserted before the Law Courts, and the only direction
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of expunging the bazaar

in it is “to sanction the Deputy Commissioner’s proposal to
This proposal,
expunge the shops from the Nazul Register.”
based on the report of which he gives a summary,

is certainly

The
not to give the ownership of the land to the occupiers.
earlier words in the letter which are relied on state the reasons
for this order, which may have been based on an imperfect
appreciation of the effect of the Deputy Commissioner’s recom

But it must be remembered that the bazaar was
classed with the other lands belonging to the King of Oudh,
The minds of the Oudh Execu
and so was entered as Nazul.
tive in 1879 would doubtless be addressed to the question
Whether the bazaar did really belong to the King. As the
report shewed that zemindars and shopkeepers alike dealt with
the land independently of the King, it was not far from
mendation.

accurate, though not well chosen, language

to say that “ the

occupants appear, &c., &c.,” with the meaning that the private

claimants of interests

enjoyed them undisturbed, in the same

enjoy private property. What the Govern
way
ment does is to sanction the Deputy Commissioner’s proposal,
and reading the letter with the Tehsildar’s report, and the
their Lordships
Deputy Commissioner’s recommendation,
as other people

cannot ﬁnd in it any indication of the Government’s intention
to beneﬁt either party at the expense of the other.
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Their Lordships are also of opinion that the appellants are
There could not be any bar or title
not barred by limitation.
The act of State known
to
the
annexation.
by limitation prior
the conﬁscation, which

as

followed soon afterwards,

made a

all titles and vested them in the Company, from
There is no suggestion of a
whom they passed to the Crown.
As long as the Crown
title by limitation against the Crown.
nor
remained owner, neither zemindars
ryots had interests

clean sweep of

which they could enforce

against

one another.

J.

1901

~rv\l

Cnounnsr
Maxnur.
HUSAIN
v.

Laura
Pans!-ran.

Nothing was

title of the Crown and to restore it to the
former owners prior to the letter of May 26, 1879. To take
that letter rather than the actual alteration of the registers as

done to divest the

the

act which conveyed

title to the former owners

from the

view for those who plead the bar
of limitation.
But this suit was commenced within twelve
years of the date of the letter, and bar by time is therefore out
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Crown is the most favourable

of the question.

ﬁnding by the Subordinate Judge on
title of the appellants.
That judge pre
sumed, for the purpose of argument, that it might be answered
in the plaintiff’s favour ; but, as already stated, it became imma
terial.
There should be a ﬁnding upon it now, and in this
There

was no actual

the ﬁrst issue as to the

the decree of the District Judge requires amendment.
Their Lordships are of opinion that the Judicial Commis

respect

should have left the decree of the District Judge undis
turbed, except by directing that the matters
contained in
sioner

issue 1

should be tried

Issue 1, however,

as

as

It

as the

at present

Court to ﬁnally adjudicate
and defendant.

well

other matters of remand.

framed,

will not enable the

on the respective

rights of plaintiff

may be that the ryots have by long occu

will protect them against
eviction at the will of the zemindar. Their Lordships, there
fore, think it should be broken up into two issues, as stated

pancy acquired

some rights which

below.

In the result, their Lordships think that the order of the
Judicial Commissioner should be reversed, and that the simplest
course will be to discharge all the orders made in the Courts
below, and to direct

that

a decree be passed

in the following

C.

0
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LALTA
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form.

On the second issue,

[L. R.

that the letter

declare

of the

Government dated May 26, 1879, coupled with the consequent
removal of the bazaar from the Nazul Register, operated as a
surrender

and regrant by the Government of the bazaar and

the shops and houses in

it to those persons who, if they

hade

not been conﬁscated, would now be entitled thereto according
to their several rights and interests; and on the third issue,
ﬁnd that the plaintiff was not barred from bringing his suit by
limitation.
Substitute for issue 1 the following issues :—
1A.

Is the plaintiff (having regard to the foregoing decla

ration) proprietor of the land on which the bazaar called
Amaniganj in Sandila is situate?
1B. Have the residents of the bazaar any, and if so what,
rights and interests in the houses andlshops therein occupied
Subordinate Judge for trial of the
and so far as necessary) of issues
above issues, and also
Direct that the costs of the trial which has already
and
case to the

4

(if

Remand the
5.

taken

place,

and of the

appeals

to the District

Judge

and

4

it

is

4

Judicial Commissioner respectively, abide the result of the suit.
And they will humbly advise His Majesty accordingly.
Their Lordships observe that the issue does not accurately
follow the words in which the custom
pleaded in paragraph
of the plaint, inasmuch as
speaks of “the value of the

is

materials of the tenant's house,” whereas the plaint says
“ estimated
“ its ” (i.e., the
price.” But no doubt the
house’s)
the result of explanations
variance was deliberately made, and
Their Lord
given at the time of the settlement of the issues.
ships content

themselves with pointing out the variance, and

will not advise any alteration to be made in the language

of

the issue.

Solicitors for appellants

Watkins

&

Their Lordships will direct that the costs of this appeal also
do abide the result of the suit, and be disposed of by the Courts
below accordingly.
:
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by them ?

Lempriere.
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.

J

PLAINTIFF;

AND"0THERS

siy§l
.

.

.

ON APPEAL FROM THE COURT OF THE
OF OUDH.
Jurisdicti0n—Practice—Act

XIV.

of 1891,

s.

.

.

June

DEFENDANTS.

JUDICIAL COMMISSIONER
8—Constitution of

the

Court.

Under s. 8, Act XIV. of 1891, the Additional Judicial Commissioner
sitting alone has no power to hear an appeal from the Subordinate Judge
of Rai Bareli. It must be heard by him and the Judicial Commissioner
sitting together.
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APPEAL from

Court (Aug. 17, 1896)
Commissioner,
made by the Additional Judicial
affirming a
decree of the Subordinate Judge of Bareli (June 30, 1894).
a decree of the above

De Gruyther, for the appellant, contended that the decree
was made without jurisdiction. He referred to s. 8, Act XIV.

of

1891, and

contended

that the

Court was not

properly

constituted.
Mayne, for the respondent.

The judgment of their Lordships was delivered by

In this

Lonn Honnousn.

case their Lordships

will humbly

advise His Majesty to discharge the decree of the Additional
Judicial Commissioner of Oudh of August 17, 1896, to allow
the appeal, and to remand the case to the Court of the Judicial
Commissioner of Oudh, to be tried by the Judicial Commis

sioner and
together,

the

Additional

as provided

Judicial

Commissioner

sitting

by law.

Their Lordships give no costs of the present proceedings.
Solicitors for appellant : Watkivzs at Lempriere.
Solicitors for respondents: T. L. Wilson <t C0.
"‘
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LORD
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e

_
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Von.

C.‘

1901

AND

DALIP SINGH

.

O
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1901

18.

.

._

.

.

.

PLAINTIFF;

.

.

.

.

.

DEFENDANT.

AND

-/vv
June

.

[L. R.

RAI KRISHN CHAND

.

.

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.
.Practicc—Leave

to

Procedure Code,

Appeal—Civil

ss.

595 (c),

596,

600—

Jurisdiction.
Where leave to appeal is granted by the High Court without any certi
s. 596 of the Civil Procedure
Code, that the value of the
matter in appeal is Rs.10,000 or upwards, or any decision under ss. 595 (c)
and 600 that the case was a ﬁt one for appeal :—
Held, that the appeal was admitted without jurisdiction, and, as there
was no ground for granting special leave, it could not be heard.
Banarsi Parshad v. Kashi Krishna Narain, ante, p. 11, followed.
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ﬁcate, under

APPEAL from
reversing

a

a decree of the

decree of

the

High Court (July

Subordinate

Judge

17, 1897),

of

Benares

(Aug. 22, 1895).
The respondent, a minor, through his guardian, Rani Mathi
Kuar, was the holder of a decree of the High Court for Rs.4500
without interest and costs.
Mayne, for the appellant.
Wallach, for the respondent,
heard, as the

objected

to the appeal being

High Court had no jurisdiction to admit it under

Civil Procedure Code, inasmuch as the value of
the amount under appeal was not Rs.10,000 or upwards;
and the High Court did not purport to admit it under any
s. 596 of the

other section, or to exercise its judicial discretion in favour of
admitting it on any special ground which would obviate the
objection

as to amount.

Krishna Narain.

(1)

Mayne contended
" Present: Loan
R1cnA1m Coucn.

He cited Banarsi Parshad v. Kashi

that the grant of leave to appeal implied

Honnousn, Lonn

DAVEY, Loan

(1) Ante, p. 11.

ROBERTSON,

and

Sn;
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ﬁt one for appeal under
ss. 595 (0) and 600, and that the objection
being purely tech
nical ought, now that all the costs had been incurred, to be
that the

High Court considered it

cured by the

J.

as a

grant of special leave nunc pro tunc.

1901

h/Y\l
Rani-ia
KRISHN Das

Rai

In this

think that they
cannot but give effect to the preliminary objection which has
been made.
The objection is that there is no proper certi
case their Lordships

accompanying the leave to appeal, or forming a proper
foundation for the leave to appeal.
The circumstances may be stated very shortly. The peti
tioner, the present appellant, states in his petition that the
ﬁcate

but that it involves
Then he
on : “ The

valuation in the appeal is below Rs.10,000,
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substantial questions of law and fact.

goes

petitioner being desirous to appeal to Her Majesty in Council,
humbly prays that this Honourable
grant certiﬁcate under s. 596

Court may be pleased to
of the Code of Civil Procedure” ;

then he sets out certain grounds.
Then an order is said
to have been passed in these terms by Knox
. and Banerji
. :
“Let certiﬁcate issue, that the case is a ﬁt one for appeal to
Her Majesty in Council.”
That was on January 20, 1898,
and

J

J

apparently on the same day the following certiﬁcate is
made: “The Court having had before it an application for
leave to appeal to Her Imperial Majesty the Queen in Her
and

Privy Council presented on behalf of the appellant aforesaid,
it is certiﬁed that though the valuation of the case is below
Rs.10,000, yet as regards the value and nature of the case it
fulﬁls the requirements of s. 596 of Act N0. XIV. of 1882.”

J

That is signed by the same two learned judges—Knox
. and
Banerji .
Their Lordships think that the certiﬁcate, and not the order

J

for the certiﬁcate,

which they are bound to
consider and act upon; and unless the certiﬁcate upon which
the leave to appeal is based is in such a form as to justify
is the document

that leave, they ought to hold that leave has not properly been
given.

Now the question arises under

s. 596 of the

U.

-

KRISHN
Cuaun.

The judgment of their Lordships was delivered by
LORD DAVEY.

C.

Civil Procedure
O 2

INDIAN APPEALS.

184

J.

C.

1901

.,,~

RAD!-IA

KRISHN Dss
‘U.

RA! KmsnN
Guam).

That section says

Code.

:

“

In

[L. B.

each of the cases mentioned in

clauses (a) and (b) of s. 595, the amount or value of the sub
ject-matter of the suit in the Court of ﬁrst instance must be

or upwards, and the amount or value of the matter
in dispute on appeal to Her Majesty in Council must be the
same sum, or upwards.
Or the decree must involve, directly
or indirectly, some claim, or question to, or respecting property
Rs.10,000

There is no difﬁculty in interpreting
that, and it does not admit of any qualiﬁcation. If any less
value than Rs.10,000 is directly or indirectly involved, it will

of like amount or value.”

In
not give the Court jurisdiction to grant leave to appeal.
a certain event, as was pointed out in the case of Banarsi
Parshad

v.

Kashi Krishna Narain

(1),

which was recently
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before this Board, there is an additional requirement,

namely,
that where the decree appealed from afﬁrms the decision
of the Court, the appeal must involve some substantial ques
It is noticed in the judgment of this Board,
tion of law.
in the

case

there was a

their Lordships have just referred, that
prevailing impression in the High Court that the
to which

mere existence of a substantial question
to give the Court jurisdiction

of law was sufﬁcient

to give leave to appeal to

Her

“ Their
Majesty in Council. Lord Hobhouse says:
Lordships
have found on previous occasions that the existence of a point
of law has been supposed to give a right of appeal in the ordi
nary course of procedure under the Code. That is a mistake.
Sect. 596 of the Code requires that in order to give such a right
there must be in dispute, either directly or indirectly, an

If the decree afﬁrms the Court below,
affixed,
is
condition
another
namely, that the appeal must
The presence of
involve some substantial question of law.
such a question does not give a right when the value is below
the mark. The requirement of it restricts the right when the
higher decree afﬁrms the lower.” It is only upon the assump
amount of Rs.10,000.

tion..that there was such an impression in the minds of the
learned judges that this certiﬁcate can have any meaning
attached to it at all, because it is difﬁcult to understand how,
if valuation is an essential part of the requirement under s. 596,
(1) Ante, p. 11.
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can be said that though the valuation of the case is below

the amount yet it fulﬁls the requirement.
contradiction in terms.
There is this further:

It

would be

a

Mr. Mayne pressed us to disregard the

J.

C.

1901

\§V\'

Ramm
Kmsnu Das
v.

language of the certiﬁcate, and to look at the order directing Ru KmseN
Cnlmn.
the certiﬁcate to be made. Their Lordships do not feel satis
ﬁed that they are entitled to take that liberty; but, assuming
that they may do so, they would at least require to be satisﬁed
that the judges had exercised their judicial discretion upon the
matter in deciding whether, in order to comply with s. 595 (0)
and

Council.

that the learned judges were either asked or did direct their
minds judicially to that question.
The petition asks, as has
already been read, that the Court should grant the certiﬁcate
under s. 596, treating it as part of the ordinary ministerial
jurisdiction

of the

Court; and no reasons are given, and no

grounds are stated by the learned judges, for holding that,
although it did not comply with s. 596, it was still a ﬁt case to
appeal to Her Majesty in Council.

Their Lordships, therefore, are not satisﬁed that the judicial
mind of the Court has ever been applied to that question ; still
less that the certiﬁcate which was signed by the learned judges
does not carry out what they intended to order and direct.
They will only add that if Mr. Mayne had been in a position,

is,

which he very fairly admitted he was not, to say that he could
with any hope of success ask for special leave to appeal, their
Lordships would not have shut out the appellant from stating
their Lordships will humbly
his case to the Board ; but as it
advise His Majesty that the appeal be dismissed, and they wil
direct that the appellant pays the costs of the appeal.
Solicitor for appellant: T. O’. Sum/merhays.
Solicitors for respondent: Pyke
Parrott.
at
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ﬁt one for appeal to Her Majesty in
Now their Lordships are not by any means satisﬁed

s. 600, the case was a
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KEDAB NATH, RAM CHARAN,
BISHESHAR PARSHAD . . .
(CoNsoL1DATED

in

.

.

P‘““-IN'“FFS

APPEAL.)

ON APPEAL FROM THE COURT OF THE
OF OUDH.
Will—Onus Probandi—Practice

AND

Consolidated

JUDICIAL COMMISSIONER
Appeal—Separate Appearance

by Respondents—Apportionment

of

Costs.

The onus of proving a will to have been duly executed is on the party
it. The failure of its opponent to prove it to be a forgery is
no reason in its favour.
Appeal dismissed with one set of costs to be apportioned by the registrar
between the three respondents in the three appeals.

CONSOLIDATED

APPEAL from

a decree

of the Judicial Com

missioner of Oudh reversing three decrees of the Subordinate
Judge of Unao.
The main question in the case was as to the due execution

will in 1890. The Subordinate Judge held that the burden
of proving it to be a forgery lay on the plaintiffs, that they had
not discharged
execution,

and

it it,

of a

though there was no evidence of
was proved that the original had been
even

suppressed and that the circumstances

tended to raise suspicion.

Failing proof of forgery, he accepted the will as genuine.
The Judicial Commissioners held that the onus was on the
defendants who propounded the will to prove its genuineness,
and that the plaintiffs

which could reasonably

all the evidence contra
expected from them.

had produced
be

J

Asquith, K .C., and . S. Misra, for the appellant.
De Gruyther, for the respondents in two of the appeals,
Ram Charan and Kedar Nath.
"‘
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for the

respondent

in
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third appeal,

the

Lala

Bisheshar Parshad.

June 22.

The judgment of their Lordships was delivered by

setting aside three decrees of the Subordinate Judge of Unao.

The appeal comes before their Lordships under somewhat
singular circumstances.

Babu

Ram

Sahai,

a

wealthy taluqdar, owning non

as well as taluqdari property, died on July 5, 1890.
left a widow Krishna Dei, who is now dead, and two

taluqdari
He

Ram Dei and the appellant Sukh Dei, widows of

sisters-in-law,

two deceased brothers.
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On his death his widow Krishna

Dei took possession of his

entire estate.

In the course of mutation proceedings
of Ram Sahai, Krishna Dei ﬁled

death
her
on

a

consequent

on

the

petition alleging that

husband had left a will dated June 4, 1890, and registered
the 27th of that month, under which she was solely entitled
her husband’s

to all

she stated

estate.

Afterwards, through her vakeel,

that her husband had, on

July

26, 1876, made a

will

in her favour, and that she, as owner and possessor of the said
property under that will, claimed to have the property entered
in her name.
An order in accordance with her claim was made

Deputy Commissioner on October 25, 1890.
Thereuponthree persons who claimed to be the reversionary
heirs of Ram Sahai, and who were or are represented by the
three respondents, brought three suits to establish their title
against Krishna Dei, Ram Dei, and the appellant Sukh Dei,
by the

alleging that Ram Sahai had died intestate.

Krishna Dei in her written statement denied that Rarn Sahai
died intestate.
She set up both wills, but she rested her title
on the alleged
was a

“

useless

will of 1876, and declared that the will of 1890
”

document, “ inoperative,

written statement of Ram Dei
Of

Krishna Dei.

statement.

0

1901

LORD MACNAGHTEN.
This is a consolidated appeal from the
decision of the Court of the Judicial Commissioner of Oudh

One

J

The

null, and void.”

The

in effect supported the statement

appellant Sukh Dei ﬁled no written

Against her the suits proceeded ex parte.
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J.
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The plaintiffs in their replication impeached the alleged will
1901
of 1876 as a forgery.
They claimed judgment against Krishna
~4--~l
Dei and Ram Dei as to the alleged will of 1890 on their own
Suxn Dnr
U.
As against the appellant Sukh
Knnm Nun. admissions in the pleadings.
Dei, in regard to the alleged will of June 4, 1890, they asserted
C.

that they would prove “the spurious
document and the circumstances

character

of the

attending its preparation

said
and

registration . . . . if necessary.”
In the result the Subordinate Judge found that the alleged
will of 1876 was a forgery. But as regards the alleged will of
1890, which was said to have been lost, he came to a different
conclusion. He held that that will was established, not upon

or any of them had proved its
due execution, for no proof of that sort was tendered at the
trial, but upon the ground that the plaintiffs had declared that
they would prove it to be spurious, if necessary, and that they
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the ground that the defendants

point. While they were
“ did not dare,”
prepared to call it a forged document,” they
The “pretermission”
he said, “to prove” that “assertion.”
“
was,
held,
he
an
of the plaintiffs
evident ground for the
document in question being genuine.”
On appeal to the Judicial Commissioner the Court agreed
with the Subordinate Judge in thinking that the alleged will
of 1876 was not a genuine will, but differed from him as regards

had produced

“

the alleged

no evidence

will of 1890.

on

the

The Court held that the learned

Subordinate Judge was wrong in placing upon the plaintiffs
the onus of proving the will of June 4, 1890, to be a forgery,
and held, further, that no attempt had been made to prove the
genuineness

of the said alleged

will, and that the same was

a

forgery.

From the decree of the Court of the Judicial Commissioner
Sukh Dei alone has appealed.
the opinion of their Lordships the conclusion of the Court

the appellant

In

below that the alleged

will of June

not proved is
perfectly correct, and it was not necessary for the Court to go
so far as to declare that the document was a forgery.
The
4, 1890, was

story of the registration of the alleged will and its subsequent
loss is most suspicious, as the Subordinate Judge himself held,

VOL.
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but it would have been quite enough for the Court of Appeal
to say that the alleged will was not proved.
The burden of
proof of course lies upon the person who sets up a will, not
upon the person who is prepared to impeach it. Now, Krishna
Dei and Ram Dei threw over the alleged will of 1890 in favour
of the alleged will of 1876, which has been pronounced by both
Courts to

The appellant Sukh Dei took no part
in the trial, and of course offered
no evidence in support of the
alleged

be a forgery.

will of 1s90.

On the appeal to their Lordships the learned counsel for the
appellant said everything that could be said in support of the
appeal, but there were no materials on which even a plausible
argument could be based. The deceased, it seems, some four
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years before his death had a conversation with the Assistant
Commissioner of the district, from which it might be inferred
that he contemplated making a will some day or other, and
then, when the Subordinate Judge for his own satisfaction
inquired into the alleged loss of the alleged will, some persons
came forward and said that they had seen the will somewhere,
and it was argued by the learned counsel for the appellant that

the plaintiffs might have cross-examined these witnesses.
So
they might, with the leave of the Subordinate Judge. But
they were not bound to do so. Nor would they have been well
advised to have taken

such a course.

They were perfectly

justiﬁed in waiting until evidence in support
produced at the trial.

will was

of the

In

their Lordships’ opinion it is idle to discuss such ﬂimsy
evidence as that upon which the appeal was based. They will
humbly advise His Majesty that the appeal must be dismissed.
The appellants must pay one set of costs of the consolidated
appeal,

to

be

apportioned

between

the

respondents

in the

discretion of the registrar in the event of their not agreeing.
Solicitors for appellant: T. L. Wilson at C0.
Solicitors for ﬁrst and second respondents : Lawford, Water
house

at

Lawford.

Solicitors for third respondent

King.

:

Young,

Jackson,

Beard rt

J. 0.
1901

\J\(§l
Sums DEI
1).

Knnan Nara.
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RAJA MOHAMMAD MUMTAZ ALI KHAN PLAINTIFF;

1901

AND

\fv%

JMay

[L.

1;

um-3I3.

SAKHAWAT ALI KHAN

.

.

.

.

.

.

RAJA MOHAMMAD MUMTAZ ALI KHAN

DnrENDANT.

PLAINTIFF;

AND

FARHAT ALI KHAN

.

.

.

.

ON APPEAL FROM THE COURT OF THE
OF OUDH.

.

.

.

DEFENDANT.

JUDICIAL COMMISSIONER
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Powers of Court of War-ds—Alienation of Ward’s Estate—Oudh Revenue Act,
1876, s. 172—Construction.

It is not within the power of a Court of Wards to make a voluntary
alienation in perpetuity. of its ward’s real estate.
Where the Court of Wards had granted without consideration certain
villages to the respondents, who Were, however, entitled to maintenance
out of the estate in its hands :—
Held, that the grant was ineffectual to pass title, inasmuch as it was not
proved to have been for the beneﬁt of the estate and the advantage of the
ward within the meaning of s. 172 of the Oudh Revenue Act, 187 6.
CoNsoLIDATED APPEAL from

a decree of

the above Court

(May 19, 1898) reversing a decree of the Additional Civil Judge
of Lucknow (July 18, 1895) and dismissing the appellant’s suit.
The suits were brought to eject the respondents from certain
villages on the..ground that the action of the Deputy Commis
sioner,

detailed

in the judgment of their Lordships, did

not

operate to confer title upon them as against the appellant.

The written statements defended the title as a gift to the
The 10th paragraph was the same in both, and
respondents.
“ The defendant is the
ran as follows:
legitimate son of the
The arrangement under
real proprietor, Rajah Riasat Ali Khan.
which the Deputy Commissioner of Gonda or superintendent
of the Court of Wards granted to the defendant the village in
dispute, in view of the proper
“ Present:

LORD Hosnousn, Loan
and Sm Form Nonru.
Coucn,
RIcnABn

maintenance

allowance,

MAcNAcII'rEN, Loan

was in

RoBEn'rsoN,

Sm
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accordance with the arbitration award and decree of 1866, and

in good faith and for the beneﬁt of the estate, and
when the local government, as head of the Court of Wards, has
the plaintiff has no right to
conﬁrmed this arrangement,
was made

institute such

a

suit, vide s. 172, Act

XVII.

of 1876.”

suit brought by Madaro as
guardian for her sons, the respondents who claimed title to the
estate of the deceased Rajah of Utraula as his legitimate sons.
It dismissed the suit, but awarded maintenance to Madaro and
The decree of

1866 terminated

a

two respondents.
In 1883 the Chief Commissioner sanctioned proposals made
by the Court of Wards to substitute for the maintenance allow
ance to the respondents
two villages belonging to the estate

the

proﬁt rental equal to or in excess of the said
allowances.
The Deputy Commissioner directed the immediate
delivery to them of the villages in suit and the execution of
yielding

a

conveyances granting them a heritable interest.
age

On coming of

the appellant, who was a posthumous legitimate son of the

Rajah, refused to recognise this gift of the villages in
respect of which possession had been given, but no conveyances
had been executed ; and accordingly sued in ejectment.
The First Court gave him a decree.
The Court of the Judicial Commissioner reversed
material passage of its judgment being as follows :—
“
The only question to be decided in these appeals

it,

deceased

the

is

whether
or not the Deputy Commissioner was acting within his powers
as representing the Court of Wards in making over the villages
.

.

.

it

a

.

them (the present respondents).
The defendants had
claim to maintenance (under the award) when the
certainly
were
made over to them, and
was for the beneﬁt of
villages
the minor that such claims should be settled.
Sect. 172,
to

Act

XVII.

of 1876, provided

that the Court of Wards shall
have power to give such leases or farms of the whole or part
of the immovable property under its charge, and to mortgage
or sell any part of such property, and to do all such other acts
as

it

may judge to be most for the beneﬁt

of the property and

proprietors. If the Court of
Wards, therefore, honestly thought
was for the advantage of
the advantage of the disqualiﬁed

it
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the estate that the defendants’

‘M

making over the villages

1901

RAJA
Momuuusn
MUMTAZ
KHAN

ALI

‘U.

Ssxnswar

Au

KHAN.

acted within

[L. R.

claims should

to them,

be

settled by

the Deputy Commissioner

Had there

his authority when he did so.

no award or decree—as the estate is one of considerable

been

impor

brothers of the taluqdar, had a
claim on him for maintenance—I do not think it could be held

tance, and the defendants,

as

that the grant of the villages to them in lieu of their claims
was not proper, or that it was not for the advantage of the
estate and its owner that a reasonable

should
family.

be made
.

.

.

.

and suitable

provision

for them in accordance with the custom of the
do not think that, as the villages were made

I

over to the defendants in lieu of their claims for maintenance,

it was necessary the transfer should have been made by

a
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formal document.”
De Gruyther, for the appellant, contended that this con
struction of s. 172 was erroneous, and that the Court was
wrong in ﬁnding that a valid title to retain possession of the
villages

had been conferred

on the respondents

by the act of

The title to the taluqa was ﬁnally settled
by the decree of 1866, and the respondents’ rights were
thereby limited to maintenance allowances for their respective
There was no claim under the decree enforce
lives only.
able against the estates; even if there Were, it did not justify
the Court of Wards.

an alienation of any speciﬁc portions thereof.

Irrespective

the decree, the grant could not bind the appellant

of

as having

been made in the proper exercise of the Deputy Commissioner’s

Nor could any title be derived by the respond
A registered
ents from the informal proceedings adopted.

discretion.

instrument in writing was essential in order to confer title.
The respondents did not appear.
1901

\Iv\l
June

13.

The judgment of their Lordships was delivered by
SIR FORD

No1>.'r11.

The appellant

in

these consolidated

appeals is the taluqdar of Utraula, or Bilaspur, a posthumous
son of the Rajah Riasat

Ali Khan, who died in the year

Before the appellant was born, Musammat Madaro, as
of her two sons, the respondents, took proceedings

1865.

guardian
on

their

behalf

193

to recover the estates of the late Rajah, alleging that

sons were

her
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VOL.

his legitimate children.

After the appellant
was drawn up, with

C.

1901

‘fvﬁl

upon the scene, an agreement
the consent of the Court, by which it was left to arbitrators to
decide an issue whether the appellant could be the sole heir

RAJA
Mom MMAD

Rajah’s entire property under the custom of the
country; or whether the respondents could also be successors
to it ; and, if so, what was the portion to which they and their

SAKHAWAT

appeared

to the late

mother would be entitled.
The arbitrators made an award
whereby

and

dated December 17, 1865,

they found that the appellant

Bibi were according

to the custom

heirs of the entire

and the respondents

and his mother Dan

of the country proprietors

estate and property of the late Rajah,

and their mother

Bibi Madaro could not

in the inheritance ; that the respondents’ mother should
receive Rs.6O per month for maintenance, to be allocated thus :—
Rs.1O per month to Bibi Madaro,
share
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J.

Rs.30 per month to Farhat

Ali Khan,

Rs.2O per month to Sakhawat

and

Ali Khan,

-

that such payment should continue for six years, after
which time the Government should propose what they should
And the arbitrators also awarded that
have for their support.
and

when both the respondents

were grown up and attained

the

discretion they should have villages separated for them
according to their stipend, after deduction therefrom of the
age of

Government revenue.
On December 21, 1865, the action came on again before
Major Ross, the Deputy Commissioner of Gonda; and he,
that the award appeared to him fair and equitable,
dismissed the claim for the estate, but decreed maintenance to
stating

Bibi Madaro and the respondents on the terms of the award,
namely, Bibi Madaro Rs.10, Farhat Ali Rs.30, and Sakhawat
Ali Rs.20—total, Rs.60. This order was affirmed by the Com
missioner of the Fyzabad Division on August 11, 1866, and by

Judicial Commissioner of Oudh on January 2, 1867.
It will be observed that the award went beyond the reference,

the
so

far

ents.

allotment of two villages to the respond
That portion of the award was not dealt with by the

as relates to the

MUMTAZ
KHAN

ALI

-0.

ALI Kass.

INDIAN APPEALS.

194

J. Cm

order of December

1901

appeal pointed out that the

?W§'

RAJA
Mouaumsn
MUMTAZ
KHAN

Au

U.

SAKHAWAT

AL: Kass.

21,

1865;

[L. R.

and the Commissioner on the

Lower Court had rejected

so much

not referred to arbitration.
to the allowance of Rs.60 per

of the award as related to matters

This, however,

cannot apply
which was expressly decreed by

month for maintenance,
order of December

the

21, 1865.

By reason of the infancy of the appellant, his estates

were

from the ﬁrst under the management of the Court of Wards;
and on May 25, 1883, while he was still a minor, but after the
death of the Bibi Madaro, and the attainment of twenty-one
Deputy Commissioner at
Gonda, Mr. White, wrote to the Commissioner of the Fyzabad
Division, pointing out that certain arrears of maintenance were
by both the respondents,

due to the respondents.

the

then

He also proposed to put an end to
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cash allowances they had theretofore
them each a village for maintenance,

received, and to assign
choosing

for the

the
to

elder,

Farhat Ali, one which would give him Rs.500 or Rs.600 per
annum, and for the younger, Sakhawat Ali, a village producing
Rs.350 or Rs.400 per annum. The writer stated that this
would be in accordancewith the decree of Mr. Reid, the Com
March 19, 1866, an extract from which he
There is not, however, any trace of such
professed to give.
decision to be found ; and the passage quoted is from the award
itself. Mr. Reid was the Commissioner of the Fyzabad Divi
missioner,

dated

sion, who, on August 11, 1866, affirmed the decision of Major

Ross of December 21, 1865 ; and a reference to his reasons and
his formal judgment (both set out in the record) shew that the
allotment of villages to the respondents was not referred to.
Government order, dated July 7, 1883, the sanction of
the Lieutenant-Governor and Chief Commissioner was given
to the proposal that the respondents should be paid the arrears

By

a

of maintenance

due to them, and that they should

be given in

lieu of the present monthly allowance two villages yielding a
proﬁt of Rs.600 and Rs.40O per annum respectively, after the
payment of the Government jama.

Further proceedings ensued before the Deputy Commissioner,
which resulted in the village Kasmora, the income of which
was about Rs.640, being allotted to Farhat Ali Khan; and the

INDIAN APPEALS.

XXVIIL]

VOL.

village of Pura

Mirza, the income of which was about Rs.400,

Ali Khan.

The appellant’s liability for the duty
in
to the Government
respect of those villages was, how

to Sakhawat
due

By an order of the Deputy Commissioner,

ever, kept alive.
dated
were

195

November 27, 1883, conveyances were directed which
to contain provisions that the respondents were always to

remain well-wishers and obedient

to the head of the

family;

long as they did not fail in their duty the property
remain,
would
generation after generation, in their possession
and occupation.
The same order provided for payment of the
and so

arrears
of

of maintenance,

and immediate

delivery of possession

This was done, and the respondents have ever

the villages.

therefrom; and from a
kabuliat dated June 18, 1887, it appears that Farhat Ali Khan
in leasing the Mauza Kasmora for ﬁve years at
succeeded
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since been

in receipt

of the income

Rs.800 a year, and the income
The conveyances

has since further increased.

directed have not yet been executed

;

but this

cannot prejudice the rights of the parties.

In October,

1886, the appellant attained

1889 he commenced
to recover possession

of the village allotted

actions were tried together
been

consolidated;

twenty-one, and in

an action against each of the respondents
to him.

The two

by consent, and the appeals have

of separate actions need
The principal question in the Courts

so the existence

not again be referred to.

below was, and the only question
ment of the two villages

to the

here is, whether the allot
respondents

was within the

powers of the Deputy Commissioner of the Court of Wards,
and

is binding upon the

appellant.

The

Civil Judge

at

Lucknow on July 18, 1895, decided in his favour, namely, that
he was entitled to recover possession and to mesne proﬁts;
but this decree was on May 19, 1898, reversed in the Court of
the

Judicial Commissioner of Oudh, where the appellant’s

claim was dismissed.

The Court of Wards has, of course, all the ordinary powers
of a guardian

over a ward’s

property,

supplemented

by certain

powers given by statute.
By s. 161 of the Oudh
Land Revenue Act, 1876, it is provided that the Deputy Com
missioners shall, subject to the control of the Commissioner
additional
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1901
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ALI Kuas.

INDIAN APPEALS.

196

J.

C.

1901

\'v~:

RAJA
MOHAMMAD
MUMTAZ
Am KHAN

-

'0.

Saxuswsr
Am KHAN.

[L. R.

and the Chief Commissioner, have the powers of a Court of
Wards within their respective districts, for the superintendence

who may become
entitled as proprietors or under-proprietors, and who are dis
of their own estates, within
qualiﬁed for the management
of the persons

and property of all persons

which class minors are, by s. 162, expressly included. Sect. 166
provides that the jurisdiction of the Court of Wards shall refer
and management

to the care and education,
persons

of the property, of

subject thereto; and s. 172 provides

that “the Court

of Wards shall have power to give such leases or farms of the
whole or parts of the immovable property under its charge, and
to mortgage or sell any part of such property, and to do all
such other acts as it may judge to be most for the beneﬁt of the
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property, and the advantage of the disqualiﬁed proprietors.”
Their Lordships are of opinion that the allotment of the two
villages

to the respondents

cannot

be supported.

It

is not

authorized by any of the orders of Court made in the years
1865, 1866, and 1867; and the ﬁnding of the award on the
subject was not within

the reference

to arbitration, and was

not adopted by the Court. It is not within the power of a
guardian to make a voluntary alienation in perpetuity of his
Ward's real estate, and it is open to the ward on attaining
twenty-one to challenge the validity of such a transaction.
The letter of May 25, 1883, upon which the order of July 7
was based, contains a very misleading and incorrect account of
what had taken place; and even that letter only proposed to
”
“
“ maintenance,”
subsistence
or
provide the respondents with
not to hand over to them part of the appellant’s real estate,
Nor
that should remain theirs from generation to generation.
can the assignment of the villages to the respondents be jus
tiﬁed under s. 172 of the Act. Clearly it cannot, unless it
comes

within the ﬁnal words, that the Court may do all

such

acts as it may judge to be most for the beneﬁt of the property
and the advantage of the infant.

of the appellant

or the beneﬁt

v

It

was not for the advantage

of his property that two con

siderable portions of his estate should be disposed of without

And there

is not any trace

throughout
proceedings of any thought having been taken as to what
consideration.

the
was

VOL.
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The respondent Farhat Ali
evidence that he and his brother were going to sue for

beneﬁcial to him or his estate.
gave

maintenance on the basis of the award of December,

1865, and
accord

Saxruwxr

rently the sole ground for the appropriation of these villages,

if

that evidence can be trusted.

No question was raised here or in the Courts below
right of the respondents
of

as to

any

out of the taluqdari

ownership

the two villages, and their Lordships abstain from expressing

any

opinion upon it.

given to

If

any such right exists, effect can be

it by way of set-off against the liability in the execu

tion proceedings
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to maintenance

independently of their claims to the absolute

estate

in respect of mesne proﬁts, and,

as regards

after the delivery of possession, by a suit.

maintenance

Their Lordships will, therefore, humbly advise His Majesty
that the judgment of May 19, 1898, should
that of

July

be reversed, and

should be restored, and that the respond
ents should be ordered to pay the costs of the appeal to the
18, 1895,

Judicial Commissioner.

The respondents

must also pay the

costs of this appeal.

Solicitors for appellant: T.

Von.

XXVIII.

RAJA

So that this ultra vires award was appa

he would give them villages in lieu of maintenance,

ing to that award.

1901

\IY\J
Monemmm
lvluwmz
ALI KHAN

that the Deputy Commissioner replied that it was no use suing
as

J. C.

L.

Wilson it

0'0.

P

U.
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KHAN.
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APPEAL FROM THE HIGH COURT AT BOMBAY.

G1;lftSf01'

Maintenance—Construction¥Primﬁfacie

Gifts or contracts

expressed

Gifts

to be for maintenance,

for Life.

and indeﬁnite as

regards duration, may be shewn by the acts of the parties or other circum
to operate in perpetuity; but prima faoie they are
limited to the life either of grantor or grantee.
Where the ordinary construction of a gift for consideration was that it
guaranteed payment of an annuity for the life of the grantor, held that, in
the absence of evidence to the contrary, it must prevail.
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stances to be intended

of the High Court (Aug. 25, 1899)
. (April 23, 1899).
reversing a decree of Tyabji
The question before each Court and in the present appeal
was as to the true construction of an agreement set out in their
APPEAL from

a decree

J

Lordships’ judgment and dated August 4, 1894.
The First Court held that the agreement meant that main
tenance at the rate of Rs.5OO a month should

be paid to the

plaintiff for his life; the Appeal Court held that the defendants
were only bound to pay during the life of the plaintiffs father.
Lawson Walton, K.C., and Mayne, for the appellant.
Haldane, K .O'., ardine, K .C., and Kenyon S. Parker, for

J

the

respondents.
1901
Wvﬁl

June

13.

The judgment of their Lordships was delivered by
The question raised in this appeal is
whether the High Court of Bombay has placed a wrong con
struction on a written agreement made between the appellant,
who is plaintiff in the suit, and the respondents, who are
LORD HOBHOUSE.

defendants.

'

The agreement is in the form of

Present: Loan Hormonen, Loan Msusaenrmz,
Rio!-use COUCH, and Sis Foan Nonrn.

a

Loan

letter from

the

Rossnrsou,

Sm
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defendants to the plaintiff, dated August 4, 1894, and expressed
as

follows

consideration

of your having at our

dissolution of partnership
made between
Mr. Peeroo Mahomed and Messrs. Nensey
Peeroo, Kassum Peeroo, Fazul Peeroo, and yourself, and dated
the

request signed

July

agreement

of

last, we hereby agree to pay you on behalf of

Mr. Nensey Peeroo a sum of rupees ﬁve hundred per month,
payable on the ﬁrst of each month, until such time as your
father, Mr. Nensey Peeroo, makes provision for your main
tenance,

so as to give

thereby

month for such maintenance.

Glade & Company.”

(Signed)

The circumstances bearing on the nature of the agreement
are as follows.
The plaintiff was a partner in trade with his
grandfather Peeroo Mahomed, his father Nensey Peeroo, and
uncles Kassum and Fazul. The proﬁts were shared in
various amounts, the p1aintiff’s share being two annas. It does
his

whether the partnership was for any deﬁnite period,
or whether any notice was required to dissolve it. In the year
1894 a deed of dissolution was prepared and executed by the
not appear

stated to be very heavily indebted.

stated to be indebted, and

it

plaintiffs father

is

is

it,

plaintiffs four partners on July 30. It contains statements of
the pecuniary relations of each partner to the ﬁrm as shewn by
and of the
the books, whether a debtor or a creditor to
to retire and release his partners.
terms on which each
The
is

The

appears by the books

proved by his uncle Fazul that his debts amounted to Rs.7 6,000
or more.
The deed provides that he shall transfer all his
interest to his grandfather; that his debt to the ﬁrm shall be

that his grandfather shall free him from
responsibility for any debt of the ﬁrm.
The plaintiff hesitated to sign this document.
When the
that he had not executed
do so.

but

statement

to the effect

was hoped that he would
,
2

they inserted

P

four others executed

a

and

it

off;

it,

Written

it
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The defendants carry on business in partnership under the
ﬁrm of Glade & Co. They employed the plaintiﬂ"s ﬁrm, or his
father, as one of the ﬁrm, to transact their Maccudum business ;
and

they

were

consulted

about

reason they were desirous
place as arranged, and were

the

dissolution.

For

some

that the dissolution should

take

willing to give the plaintiff

some

to induce him to agree.

Negotiations between them
resulted in the letter of August 4 now sued on; and on the
same day the plaintiff signed the dissolution deed.
The plaintifs family are Khojas, who, though Mahomedans,
beneﬁt

It is not shewn what is the
peculiar customs.
custom prevailing in their caste with reference to a son’s right
to maintenance from his father, nor is it shewn what were
have

some

the legal incidents of the property,

of which the father appears
At
any rate, no suggestion is made by the plaintiff that the custom
of the caste gives him any stronger claim for maintenance

than among the Hindus a son would have against a father in
possession of family property; Nensey Peeroo may have been
bound to maintain the plaintiff out of family property, but
there is nothing to shew that he was bound to maintain an
adult son, or to give him any deﬁnite sum or proportion, or to
settle property on him by way of permanent

provision.

As a matter of fact, Nensey Peeroo was on bad terms with
the plaintiff, and did not provide

any maintenance

at all for

him. Consequently the plaintiff had recourse to the defendants,
who paid him the stipulated sum up to the month of April,
1898.

In March

defendants

of that year

then declined

Nensey Peeroo

to pay anything

died.

The

more, conceiving

that their liability did not extend beyond Nensey Peeroo’s life.
The plaintiff alleges that his father, to whom he took out
administration, died not only intestate but insolvent, and that
the defendants had agreed unconditionally to secure him an
On that view he brought the
income of Rs.500 per month.
which was tried in the High Court before
That learned judge declared that the stipulated
.
Tyabji
amount was to be paid to, the plaintiff for his life, and passed,
decree on that footing. His reasons are not stated. On appeal
present

action,

J

61.
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to have been in possession, as between him and the family.
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the Court, consisting of

Jenkins C.J. and

was of a different opinion, and dismissed the suit.

that the liability of the
defendants was intended to take the place of the maintenance
which it was expected that Nensey Peeroo as a father would
allow to his son, without any intimation that there is any joint

or that the father is subject to legal claims for
The learned judge speaks of
maintenance of an adult son.
family property,

him as a Mahomedan father.
ment

Candy

to mean that the defendants

persuade

J

.

construes

the docu

were to do their best

to

the father to make provision for the son, and were to

him Rs.500 a month until they succeeded in that work of
Then ﬁnding it proved that the defendants had
persuasion.
done their best to persuade Nensey Peeroo while he was alive,
pay

The
that their contract had been fully performed.
grounds taken by the two learned judges differ in expression,
but in substance they amount to the same thing, namely, that
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he held

obligation of the defendants to maintain did not extend
If the inheritance then
beyond the life of Nensey Peeroo.
devolving on the plaintiff has turned out to be insufficient, that
the

contingency not provided for. The defendants did not
undertake that Nensey Peeroo should die rich enough to leave
the plaintiff an inheritance worth Rs.500 a month.
was a

Their Lordships have no hesitation in concurring with the
It is true that the agreement provides
decree appealed from.
for payment by the defendants to the plaintiff without any
limit of time except the making of a provision by
Peeroo;
and it was argued at the bar that the provi
Nensey
deﬁnite

sion intended

was an

actual

settlement

of property by the

father on the son in perpetuity.

That puts a strain on the
words which they cannot bear.
Gifts or contracts expressed
to be for maintenance, and indeﬁnite as regards duration, may
or other circumstances to
be intended to operate in perpetuity ; but prima facie they are
limited to the life either of grantor or grantee. In this case
the language of the contract points strongly to the life of the
be shewn by the acts of the parties

intended or supposed grantor as the limit of the beneﬁt.
ever may be the relations

between a

C.

1901

Chief Justice held

learned

The

J.

What

Khoja father and son in

§Y§'
KARIM
ENSEY

I\-

VOL’.

1:.

HEINRICK8.

INDIAN APPEALS.

202

J.

C.

1901

KARIM
NnNsnY
‘U.

Hi-zrumcas.

[L. R.

this respect, the maintenance spoken of is one to be given by
the father himself every month to the son, just as a Hindu
father in possession of family property might make a deﬁnite
allowance to his son.
What the defendants guarantee is that
the father shall be bound to allow Rs.500, and that

not they will pay on his behalf.
they intended to incur more

if he

does

There is nothing to shew that
liability than Nensey Peeroo

would have incurred if he had executed

obliging himself
Upon his death his

a bond

to pay his son Rs.5OO for maintenance.
paternal obligation to maintain his son would come to an end,
and the son’s share in the family property would take its
The defendants have not guaranteed the amount of
place.
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Nensey Peeroo’s estate, nor have they undertaken to pay, on
his behalf and by way of maintenance, money which could
only be expected to come from him while living.
Such being the reasonable construction of the agreement
its face, it only remains to say that there is nothing in
position of the parties to give it any other construction.

on
the

A

great deal has been said at the bar of the plaintiffs
ment of his interest in the partnership.

his interest was nothing more than

relinquish
For all that appears,

right to have the accounts
taken, and the surplus, if any, divided.
No attempt is made to
shew that the terms on which he retired were other than
favourable to him, or that by the contract as now construed
the defendants

a

did not pay an ample

price for avoiding the

litigation on which he might have insisted.
Allowing that the
expressions of the contract are not precise, and that the con
struction placed on them by the First Court might be shewn
under supposable circumstances to be the true one, their Lord
ships ﬁnd nothing in the evidence to suggest that the meaning
which most easily ﬁts the words leads to any unreasonable
conclusion, or that it was not the real intention of the parties.
They will humbly advise His Majesty to dismiss the
The appellant must pay the costs.
Solicitors for appellant : Payne dr Lattey.
Solicitors for respondents 2 Cameron, Kemm

<£

C0.

appeal.

INDIAN APPEALS.

SHANKAR SARUP

Ornnns.

AND

203

PLAINTIFFS;

.

.

1901
wv~l

AND

AND

Ornnns

.

.

.

.

DEFENDANTS.

.

.

£451}

,

MEJO MAL

.10.‘

Civil Procedure Code,
to ascertain

s. 295—O1'der for Distribution
X V.
Prtortties—Limttation—Act

qf of

ON APPEAL FR-OM THE HIGH COURT AT ALLAHABAD.
Sale Proceeds—Suit

1877, art. 13.

is

a

is

is

it

a

is
a

An order under s. 295 of the Civil Procedure Code for the distribution
of the price of property sold in execution amongst the decree-holders
conclusive adjudi
step in an execution proceeding, and does not import
cation as to rights of priority.
authorized
A suit to readjust
not suit to set aside the order, but
not within the meaning of art. 13 of the Limitation
by s. 295, and
1877.

_

reversing

from
a

decree of the

High Court (July

L. R.

1897)
decree of the Subordinate Judge of Meerut (April 16,
a

APPEAL

Ghate, (1890) Ind.

9,

Vishnu Bhikaji Pharlke v. Achut Jagannath
15 Bomb. 438, approved.

1895).

plaintiffs ﬁled their plaint, under the circumstances
to recover from the
stated in their Lordships’ judgment,
defendant Phul Chand the sum of Rs.9942, which had been
1888.
paid to him under an order of Court dated February
7,

The

The

ground

of the

order

was that the

sum in question

represented the sale proceeds of three villages, which had been

June
6,

a

mortgaged to the respondent by a deed dated
decree in his favour dated March
which

30, 1883, on

1884, had been

passed.

that this mortgage in
favour of the respondent was subject to prior charge created
a

By their suit the plaintiffs claimed
4,

1883.
in their favour on May
The respondent pleaded that the plaintiffs had no right to
have the money refunded. It was barred by art. 13 of Act XV.
of 1877 and by s. 43 of the Civil Procedure Code.
On the
"‘
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that the mortgage of May 4 was super
seded by another mortgage to the plaintiffs on November 3,
1883, which was in every respect a different one from the deed

merits

he contended

of May, 1883.

On

July

Subordinate Judge dismissed the suit,
holding that it was “time barred under art. 13, sched. 2, of
the Limitation Act.” He cited Gowri Prosad Kundu v. Ram
Ratan Sircar and Others. (1) The High Court reversed this
29, 1891, the

decree and remanded the case;

and thereupon

the Subordinate

Judge decreed the suit on the ground that the bond of May 4
“ renovated on November 3, 1883,” and was thereby
was
expressly kept subsisting.

In

appeal

High Court dismissed

the

the

suit with

the
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following judgment :—
“ The
present suit is for the recovery of the assets which
were paid over to Phul Chand on the ground that, although
the decree of the plaintiffs was based on a bond

subsequent

in point of time to that upon which the defendant’s decree was
based, the incumbrance of the subsequent bond was in reality
an incumbrance created by a bond of May, 1883, and therefore

prior, in point of time, to the incumbrance in favour of the
defendant and the decree which followed from that incumbrance.
There can be no doubt whatever, indeed, it is admitted, that
the Court which executed the decrees and paid over the assets
to

Phul Chand had no jurisdiction to act otherwise than it did;

but we go further. VVe have not in the case before us
evidence which established the alleged connection between
bond of November,

1883, and the bond of May, 1883.

We

any
the

were

asked to hold that two of the villages, Aminabad and Chawki,
had been sold in execution of the decree held by the plaintiﬂs.

This we cannot do, and for this reason, that Phul Chand under
the decree which he held was entitled

to bring to sale and

have sold each and every scrap of the property hypothecated

in his bond until enough had been realized to satisfy the whole
claim covered by his decree. No Court could direct that some
of that property should only be sold in that decree, and that
the rest or any portion of it should
(1) (1886) Ind.

L.

R.

be so..ld

13 Gale. 159.

in satisfaction

of
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these reasons we allow this appeal, set

Court below, and dismiss the plaintiffs’
with costs in all Courts.”

aside the decree of the
suit

J.

C.

1901

\I~/\J
SHANKAR

Ssaur
U.

Mayne, for

the

be reversed.

should

contended

appellants,

that this dismissal

He denied that any admission had been

that the Court which executed
the decree had no jurisdiction to act otherwise
than it did.
The whole suit asserted the contrary, and was based on the
contention that under s. 295 of the Civil Procedure Code the

made on the appellants’

Court was bound to

distribute the proceeds of the sale according

to

the priority of the claims upon the property sold, and that

if

it did not

in

corrected

its omission or erroneous decision could be
suit brought for that purpose. Clause (b) of that

do so
a

that when any property liable to be sold in
execution of a decree is subject to a mortgage or charge, the
Court may, with the assent of the mortgagee or incumbrancer,

section
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behalf

provides

that the property be sold free from the mortgage or
charge, giving to the mortgagee or incumbrancer the same
order

right against the proceeds of the sale as he had against
property sold.
1882).
on a

bond dated November

Chachora,

a

Land Transfer Act (IV. of

decree dated February 18, 1884,

3, 1883,

which renewed

The Court in execution

May, 1883.
dated

See also s. 96 of the

The appellants had

one

March

the

of the villages

a bond

of

ordered that as regards

sold, the

respondent’s

decree

June 30, 1882, took pre
it made a similar order as to

6, 1884, on a bond dated

cedence of the appellants’; and

the twelve biswas of the other two villages.

It

was contended

that this was clearly wrong, and that the respondent

had not

shewn that the bond of May, 1883, had lost priority because of
its renewal in November, 1883.
Ross, for the respondents, contended that the suit was barred

The suit was competent under s. 295 of the
Code, but, being virtually and substantially a suit to set aside
an order of Court in a proceeding other than a suit, it should

by limitation.

have been brought within

one year from the date of the ﬁnal

order made by the Court in execution of the decrees in question.
See art. 13 of Act

XV.

of 1877, sched. 2; Gowri Prosad

Kundu

Mrao MAL.
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Sircar (1), and the two cases cited therein from
16 S. W. R. 11 and 23 S. W. B. 434; Dwarkanath Biswas v. Roy
Dhnnput Singh. (2) The High Court preferred to follow its
own ruling in Ram Kishan v. Bhawani Das. (3) That case,
v. Ram Ratan

however, was distinguishable.

The order for execution

in that case was without jurisdiction,
offer

impediment to 'bringing a
merits the defendant was entitled to
...-no

made

nullity, which could
regular suit. Upon the
a

a dismissal

of the suit.

The bond of November, 1883, was distinct from that of May,
1883, and was an original and not a renewal bond, and was

so

The decree was founded on the later
intended by the parties.
bond and did not notice the earlier one.
The High Court was

Generated for alum (Columbia University) on 2015-05-29 06:37 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

right in saying that no evidence had been called to connect the
two bonds in anyway. The documents when examined shewed
that the intention was to relinquish the earlier bond and to
rely on the later one, and

priority over the respondent
had been lost.
Reference was made to s. 79 of the Transfer of
Property Act, and it was contended that in suing for a decree
on the bond of November, 1883, the appellants should have
so the

prayed that the incumbrance created by the bond of May, 1883,

might

be kept

alive, and

to

party in respect of such prayer, they had
lost the priority which depended upon its being kept alive, and
were conﬁned to the bond which alone had been enforced by
make

Phul Chand

that by omitting to do so, and

a

decree.

1901

ff\l

Rhyld

Mayne replied,

citing

Jagannath Ghate

(4) and

Vishnu

Bhikajvl Phadke

Taponidi v. Mathura

v.

Achut

Lall Bhagat.

(5)

The judgment of their Lordships was delivered by
The competition between the appellants
and the present respondents, who are the legal representatives
ofithe original respondent Lala Phul Chand, deceased, is for
moneys realized by the judicial sale of certain villages, and paid
over under judicial warrant to Lala Phul Chand. The villages
LORD ROBERTSON.

(3) (1876) Ind. L. R. 1 Allah.
(1) Ind. L. R. 13 0810.159.
W.
R.
227.
Suth.
17
(4) Ind. L. R. 15 Bomb. 43s.
(2) (1872)
ma.
L.
R.
12 Cale. 499.
(5) (1885)

ass.
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of certain decrees, of

Lala Phul Chand and two by the

Those decrees proceeded upon mortgages, and the

appellants.

question on the merits of the suit is which of the parties had
The three bonds giving rise to the dispute were all validly

will now

in chronological order, without
reference to any distinctive particulars irrelevant to the present
On May 4, 1883, the villages (to the extent of
controversy.
be stated

shares also dealt with in the other two bonds) were
On
hypothecated in favour of the appellants for Rs.15,500.
certain

June 30, 1883, a bond of hypothecation of the same property
was

executed in favour of

Lala Phul Chand for Rs.7000.

On

November 3, 1883, a bond of hypothecation of the same pro

in favour of persons now represented in
interest by the appellants for Rs.20,000.
The terms of this
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perty was executed

bond require

which the mortgagor’s
out that

It

further statement.

are due on account

Rs.15,5OO

begins by declaring that

of the bond of

May

right was hypothecated.

4, 1883,

in

Then it sets

interest is due and that other debts have been incurred,
out

bringing

a

total indebtedness

of Rs.20,000;

and

repayment of all this money the borrower hypothecates
had been hypothecated

in the bond for B.s.15,500.

to the above, he hypothecated

until
what

In addition

certain other shares in the same

The interest under this new bond was to be 14 annas
(the interest under the bond of May

villages.

per cent. per mensem

having been 12 annas).

In

1885

the debt

the appellants

obtained

decrees for the amount of

under the bond of November, 1883, and for enforce

ment of the hypothecation by sale.
and not one

(Two decrees were taken,

only, merely because the amount of the bond was

payable in moieties,

but the appellants having come to be in
right of both moieties this introduces none but an apparent
As the respondents’ contention on the merits
complication.)
depends

mainly on these proceedings, it is necessary to point

out that in their plaints the appellants
November,

sued on the bond

of

1883, alone, and not on the bond of May, 1883;

and this was the

C.

1901

w~
SHANKAR
SARUP
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MEJO MAL.

the preferable security.
granted and

J.

tenor of the decrees obtained on those plaints,
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which followed in

due

Meantime Lala Phul Chand had sued on his bond;
and the claims of both parties, as well as those of other
creditors, having matured, an order was made for sale and

the

sale took place.

was

The sequel of those judicial proceedings

the distribution of the price; and in carrying this out, as well

what had preceded, the Subordinate Judge of Meerut was
acting under the Civil Procedure Code, 1877, and particularly
s. 295.
On February 7, 1888, an order was made for distribu
as

tion of the price, and in it the judge held that Lala Phul
Chand was entitled to be paid in preference to the appellants,
on the ground that in their decrees the appellants’ rights were
rested solely on the bond of November, 1883, and not to any
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extent

on the bond of May, 1883, and accordingly that their

rights were inferior to that of Lala Phul Chand under his bond
of June, 1883.
The money was accordingly paid over to Lala

Phul Chand.
The appellants thereafter, on February 4, 1891, ﬁled the
present petition of plaint, the remedy sought being that Lala
Phul Chand should be ordered to return to the appellants the
proceeds of the sale on the ground of the priority of the hypo
thecation in their favour made in May, 1883. The answer of
the respondents is, ﬁrst, that the suit is time barred under
art. 13 of the Limitation Act, the suit not having been brought
within one year of the order

for distribution made by the
Subordinate Judge on February 7, 1888; and, second, that
the appellants had lost their right to found on the bond of
conferring on them a priority over Lala Phul
The Subordinate Judge of
Chand’s bond of June, 1883.
Meerut held the suit to be barred, and by decree sealed on
August 3, 1891, he dismissed it. On June 27, 1893, this
decree was set aside by the High Court of the North-West
Provinces, and the case was remanded.
The Subordinate
May,

1883,

as

Judge on April 16, 1895, gave to the appellants the decree
sought for; but this decree was on July 9, 1897, set aside by
the High Court, who dismissed the suit with costs in all
Courts. Against this decision the present appeal has been
brought.

VOL.

INDIAN APPEALS.

XXVIIL]

of the respondents’
is
that it is truly a suit
barred
February 7, 1888, by which the
payment to Lala Phul Chand of
The theory

plea that the suit is time
to

set aside

the

order

of

Subordinate Judge ordered
the proceeds of

That the money now sued for is the money
be

209

.

so

the sale.

authorized to

But it is to be observed that the same

paid over is certain.

Civil Procedure Code which authorized the order
payment to Lala Phul Chand authorizes also the present

section of the
for

while providing
that the judge under whose authority the sale takes place shall
distribute the proceeds, provides also that if all or any of such
assets be paid to a person not entitled to receive the same, any
person so entitled may sue such person to compel him to
suit

by the appellants.

It

refund the assets.

The 295th section,

seems to their Lordships, therefore, that

suit is in no sense an action to set aside the order
distribution of February 7, 1888, and that that order does
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the present
of

in the way of the present suit. The scheme of
s. 295 is rather to enable the judge as matter of administration
to distribute the price according to what seem at the time to
not stand

be

the rights of parties, without this distribution importing a

adjudication on those rights, which may be subse
Their Lord
quently readjusted by a suit such as the present.
on
this
in
the
decision
of
Vishnu
Bhikaji
point
ships approve
Phadke v. Achut
agannath Ghate (1), and they concur in the
conclusive

J

further

observation

made by the learned

judge

in that

that the application of the 13th article is also precluded

case

by the

fact that the order for distribution was a step in an execution
proceeding, and was, therefore, made in the suit in which the
decree

was

made which

was in process

of execution.

The

order for distribution was thus an order in a suit.

On the merits, their Lordships hold that the appellants are
entitled to prevail.
If the bond of November, 1883, be con
sidered on its own terms, there is no room for the suggestion
that it superseded the bond of May so as to impair the effect
of that bond as a subsisting hypothecation.

The argument of
the respondents was rather that the appellants, by their suing
(1) Ind. L. R. 15 Bomb. 438.

J.C.
1901
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on the bond of November and not on the bond of May, had

No such
relinquished their rights under the bond of May.
inference can legitimately be drawn. The appellants did not
need to sue on the bond of

May in order to obtain

a sale for

the whole of their debt, that being comprised

in the bond of
November. But in suing on the bond of November they did
nothing to imply or to lead others to believe that they aban
doned what apart from abandonment was a subsisting hypo
thecation; and in point of fact Lala Phul Chand in the suit
on his own bond expressly recognised

the bond of May

as a

subsisting and prior hypothecation.
Their Lordships will humbly advise His Majesty that the
decree of the High Court ought to be reversed, and the appeal

it ordered to

be dismissed

April

16,

1895, be restored.

of

The

will pay the costs of the appeal.

Solicitors for appellants
Solicitors for respondent

T.

:
:

L.

Wilson

at

C0.

Barrow, Rogers it Nevill.

._r_“
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the Subordinate Judge of
respondents

with costs, and the decree

l

to
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PnAINrrrns;

1901

AND

?V\l

SECRETARY OF STATE FOR INDIA
IN COUNCIL AND Asornarz . . . .
ON

APPEAL FROM THE CHIEF COURT
of Canal

Construction

Title to

the

on Government

OE

Lands—Sanctton

Canal—Sanad—C0nstruction—Right

Feb. 20, 21;
March 6;

DEraNmnrs.

May

THE PANJAB.
of the Government
of Government to take

over Management.

A

canal supplied

with water from the Sutlej having been constructed

at
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great expense by certain predecessors of the plaintiffs, for purposes of irri

gation, with the sanction and encouragement of the Government, partly
on Government lands and partly on the lands of private owners under
arrangements with them :—
Held, that the plaintiffs became thereby proprietors of the canal, entitled
to have the waters of the Sutlej admitted into it so long as it was used
for the purpose for which it was originally designed.
Ramsden v. Dyson, (1866) L. R. 1 H. L. 170, approved.
Thereafter the Government having made certain grants to the plain
tiffs or their predecessors by a sanad which provided that the grantor,
he thought it necessary, might take into his own hands
whenever
and distribution of the waters of the
and control the management
canal :—
Held, that this provision did not give to the Government a right to
conﬁscate the canal, and that by assuming the management they neither
proprietary rights nor became accountable as trustees to the
acquired
owners for the proﬁts.

Chief Court (Jan. 24, 1898)
decree of the Divisional Judge of Lahore (J1me 7,

APPEAL from
affirming

a

a decree of the

dismissing the appellants’ suit.
In that suit, brought in the District Court of Multan on
August 23, 1892, the appellants claimed title to Hawijah
Canal, in the District of Multan, under the circumstances
1895) and

stated

in the judgment of their Lordships.

fact had been concluded

All

questions

of

by concurrent ﬁndings of the Courts

below.

‘

Present: Tun LORD Cmmcannon, Loan
Loan Rosasrsos, and Loan Lmnnnr.

C.’

MscsaerrraN,

Loan

Dsvar,

11.
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The main question decided in the appeal was as to the nature
of the title which vested in Ghulam Kadir, the father of the
three

and

appellants

the

second

respondent,

as affected by

the construction and effect to be attributed to a sanad granted

or to
STATE roe
INDIA IN
COUNCIL.

him by the Government on March 20, 1886.
Ghulam Kadir died in 1888, leaving four sons. Dissensions
arose between them, and litigation arose in December, 1888,

which resulted in the appointment by the Court of the Deputy
Commissioner of Multan as receiver of the whole of the
deceased’s estate, including the canal.

Shortly afterwards

the

Generated for alum (Columbia University) on 2015-05-29 06:37 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Government sanctioned the taking by the Deputy Commis
sioner into his own hands of the control and management of
the said canal and the distribution of the water ﬂowing through
the same under the proviso contained in the 8th paragraph
of the

sanad.

claimed

title

In

the

present

as absolute

Sutlej to Hawijah,

and

suit of

1892- the

appellants

proprietors of the canal from
alleged that the Government
thereof,

and

refused

wrongfully taken possession
accounts of its management.
The Secretary of State in his written statement

to

the
had

render

admitted

that the canal was excavated by the plaintiffs’ ancestors, and
was in their possession and management till December 10, 1888.
He also admitted that the bed and banks of the canal belonged
to the plaintiﬂs, who had

preferential right to water
under the deed of March 20, 1886; but he denied that the
plaintiffs had any proprietary right in the water conveyed by
also

a

the canal, and justiﬁed the action of Government on the

deed

of March 26, 1886.

found that prior to the grant of
March 20, 1886, the appellants had no legal rights in the
canal, and that as soon as the lease of the said bar-barini lands
came to an end any rights the appellants might have had in
The Divisional

Judge

the canal came to an end also.

He held that throughout the sanad there was nothing which
that the appellants held any
proprietary right in the canal, but that any claim thereto had
been consistently denied by the Government; that the true
construction of the 8th paragraph was that the Secretary of
amounted to an acknowledgment

INDIAN APPEALS.

XXVIIL]

Q13

through his

J.0.

subordinate ofﬁcers, at his pleasure all the powers which were

1901

State

was entitled to take into his own hands,

exercisable

by the appellants

in the canal, and that the only AHKYAB

proprietary rights vested in the appellants

were such as were

with the bed and banks of the canal

connected

so

far

as these

within the limits of the 60,000 acres of land granted by the
Government to the appellant’s family, and that the Governlay

entitled at any time to take over the control of the
and distribution,
of the said canal, its management

ment were
water

without any reference to the appellants
compensation, and he concluded
of

the

his judgment by ﬁnding that

had no cause of action

against

the

Secretary

State for anything that he had done in connection with

canal;

that they had never had any proprietary. rights
the canal, and were, therefore, not entitled to any of the

reliefs claimed.

The Chief Court in appeal held that, by the sanction originally
canal, all that was granted to Ghulam
given to construct
canal for the pur
Mustapha Khan was permission to make
a

a

poses of

his lease, and that in the event of that lease not being

renewed on its expiry, his rights in the canal would lapse with
the lease.

that the Government was justiﬁed in
under the Canal Act
taking over the canal and dealing with
(VIII. of 1873); that the plaintiffs were not entitled to any
held

it

They further

declaration of proprietary rights in any part of the canal outside
the 60,000 acres granted to them, seeing

that Ghulam Kadir’s

interest was limited to (a)
proprietary right in such part of
the bed and banks of the canal as lay within the boundary of
a

the land granted

to him, and (b) the right to irrigate his land
Accordingly, the plaintiﬁs were not

through the said canal.

entitled under s. 56 of the Speciﬁc

Relief Act (I. of

1877)

to

the relief sought.
Mag‘/ne, C.

W. Aratlwon, De Gruyther, and A. K . Khan, for
contended that the Courts below erred in law

the appellants,

in holding on the admitted facts that the plaintiffs’ predecessors
in title acquired no proprietary interest in the canal constructed
Von.

XXVIII.

Q
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appellants

or the payment of any
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They were in possession of Government waste lands
in Multan which were incapable of cultivation for want of
water.
In 1860-61 they applied for and obtained Government
by them.

permission to construct the canal.
They acquired the neces
from
its
land
settled
bodies
of cultivators, and a
sary
proprietors,
general improvement in the Government waste lands resulted,

with

a

corresponding

In

therefrom.

increase

in the Government

revenue

1879 a grant to them of 60,000 acres was sanc

but no formal deed was executed, although Ghulam
Kadir’s ownership was recorded in the register, and until his
death his title was consistently admitted and acted on.
With
tioned,

regard to the claim that his rights only existed for the term

of

therewith, it was contended that
his rightsiaccrued from construction with the sanction of the
Government, and were antecedent to any grant. The grant
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the settlement

and expired

was made to enable the constructor to collect his dues, and

the

right in question was not of a nature to terminate at the settle
ment.
The right was not merely to the user of the Water: it
was to the bed and bank and water of the canal so constructed,
The foundation
and involved full absolute proprietary right.
of the proprietary right was the concession for the purpose of
constructing the canal, and the vast outlay made by the plain
The right
tiffs’ predecessors on the faith of that concession.
was absolute and indefeasible,

it should

and no intention was shewn that

temporary and limited to the term of the settle
ment. Reference was made to the Canal Act (VIII. of 1873),
Then, as regards paragraph 8 of the deed of
ss. 21, 29, 89.
1886,

be

it was unreasonable

to suppose that the plaintiffs

could

have intended thereby to concede to the Government the power
at its

will to deprive them of

a valuable

vested title.

If

such

had been their intention, there would have been a corresponding

consideration for this valuable concession.

But the only

con

sideration appearing was a grant of some waste lands which
might at any time have been rendered valueless by the Govem
ment ﬁxing a water rate which would leave the plaintiffs no
margin of proﬁt. On the true construction of that deed there
was no waiver by Ghulam

Kadir of his rights in the canal.

The

solo reason, moreover, given by the Government for its inter

VOL.
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J. 0.
with the canal in 1888-1889 was the dissensions of the
1901
family. There was no claim of title: the object was simply to
secure the proper and effective management of the canal, which AH,:,:y,,,,
was endangered by these dissensions.
Paragraph 8 of the deed
limited to provide

was

a safeguard against mismanagement,

account of the large interests involved in the maintenance

It

of the canal.

management

was never intended

on Slgffgggg
and

and does

purport to confer on the Government any title in the canal
as against the appellants, or the power to conﬁscate their rights.
The Deputy Commissioner should be directed to account for
not

the

period during which he acted as receiver.

Cohen,

K .C.,

and Branson, for the respondent,

the Secretary

or of the land on which

it

or permanent lease of

it

vocable

was

Whatever lease was given
Their rights must be ascertained
expired with the settlement.
exclusively by the sanad of 1886. Under that deed the appel
constructed

had ever been given.

lants and their brother were entitled to the bed and banks of
the canal

far

so

as the same

the canal.

through

water their lands
their share
shared

lay within lands granted by that

They had no proprietary rights in the waters ﬂowing
They had simply
by means

a

deed.

preferential right to

of the canal

of the cost of its maintenance.

to paying

subject

This right they

with other landholders and with persons who were

irrigating their lands from the canal at the date of the grant.
The Secretary of State was authorized by the sanad to do as he
had done—that is, take over the management and possession
of the canal; and in doing so he did not infringe or threaten
any legal right of the

Even assuming that the
proprietary right in the canal was vested in the appellants as
claimed, that did not affect the respondent’s rights under
paragraph

8

appellants.

of the deed.

In

of valuable

private

the public interests

and for the

rights the Government were
bound to make that stipulation, and to act on
when the
preservation

it

arose.

the necessity.

They were themselves

the sole judges

They assumed the management

of

as stipulated,
2

necessity

Q
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a

of

that the decree appealed from should be
afﬁrmed, and that there was
right to the injunction claimed.
The appellants were not the owners of the canal.
No irre
State, contended

Iimm
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INDIAN APPEALS.
and there was nothing

in the deed to render them accountable

to the plaintiffs, or to impose on them
pensate them.
management

so

[L. R.

any liability to com

They are entitled to retain that possession and
long as they think it necessary in the interests

public, and of the continuance of that necessity they
are the sole judges.
The question of abstract proprietary right
is not therefore of the ﬁrst practical importance, for according

SncnnrsnY or of the
STATE son
INDIA IN
Courzcrn.

to the terms

of the

sanad

the

Courts are

debarred

from

granting any relief against the respondent, who is entitled to
act as he has done on his own views as to any allowance or
consideration
which may be due at his discretion to the
appellants.

Mayne replied.

fl’

The judgment of their Lordships was delivered by
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1901

May

11.

The substantial question to be deter
LORD MACNAGHTEN.
mined in this case is, What are the respective rights of the
appellants (who were plaintiffs in the suit) on the one hand
and the Government on the other in the

work constructed

Hajiwah Canal—a

many years ago under the sanction of

the

Government by the grandfather and the father of the plaintiffs?

Is

for the greater part of its course now vested
absolutely in the Government to the exclusion of the repre
sentatives of the original undertakers
(as both the Courts
as such repre
below have held), or have the appellants
the

canal

sentatives,
respondent,

in common
a

with

their elder brother the second
in the whole of the canal,
right
proprietary

subject only to a special privilege conferred upon or reserved to
the Government by a sanad dated March 20, 1886 ?

The Hajiwah Canal is an important irrigation work in the
It is some 50 miles long, about 40 feet
district of Multan.
It is supplied with
wide, and more than 10 feet in depth.
water from the Sutlej, and extends from its intake on that
river to certain lands in Tahsil Mailsi, which were formerly
jungle or waste lands belonging to the Government, and
from the circumstance that their
cultivation
depended upon rainfall.
occasional
It seems that in 1860 the revenue of these lands, which were
known

as

bar-barini lands

INDIAN APPEALS.

XXVIII.]
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inhabited mainly by nomad tribes, was in lease to one Ghulam
Mustapha
On May

5

Khan for the period of the then current settlement.
1901
of that year Mustapha Khan presented a petition to AHLYYAR

stating that, “with a view to render the land
culturable and facilitate the payment of the lease money and
Government

for the beneﬁt of the public,” he,

“ at the
expense of thousands

a

is

of

“
willing to dig two water
rupees from his own pocket,” was
of
the land in Ludan, which
cuts, one for the irrigation
watered
from
the
Sutlej, and the other for irri
occasionally
Government jungle, from the same
gating the land Khai,
He therefore prayed that he might be granted per
river.”
The order on the petition was
should
be
sent
to the Deputy Commissioner
that the original
Multan with
plan of the
request that he would have

in question prepared through the Khan.

Under date of

A

is

a

memorandum or report among the
“
Government records to the following effect:
detailed plan
of both the nalas, shewing the name and mark of each nala,
The persons whose lands are to be
&c., has been prepared.
August 30, 1861, there

occupied

by the nalas are all agreeable to

thereof.

As regards the compensation

the

construction

(hakrasi) payable to the

proprietors of the lands to be occupied by the nalas, the

Khan

settlement

a

a

with

manner, come to

a

in
lawful
that proposals will be made at
Under these circumstances
the time of opening of the nalas.
the opening of both the nalas should be allowed, because

has,

their consent, which has been obtained

area of land

considerable

tion, and there

will thus be rendered ﬁt for cultiva

every hope of increase in the Government

Acting on this report, the Commissioner sanctioned

the project on September

4,

revenue.”

is
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a

a

of

mission to construct two nalas.

nalas

1861.

There

seems to be no other

document or record in existence throwing light on the circum
stances under which the construction
was authorized, or expressing

of the

the commands

Hajiwah Canal
or intentions of

the Government with regard to it.

Having thus obtained the sanction of the Government,
Ghulam Mustapha Khan commenced the construction of the
canal.
It was completed after his death by his son Ghulam
Kadir

J. 0.

Khan,

the

father

of

the

plaintiffs and

the

second

K?“
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The canal was constructed partly on Government
land and partly on the- land of private owners under arrange
respondent.

C.

1901
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The work is said to have cost in all about
nine lakhs of rupees. The annual cost of maintenance and
ments with them.

clearance appears to be over B88000.

The
and

It

u

l

l

l

What rights did Mustapha

ﬁrst quest1onl1s,

Kadir Khan acquire from the Government

Khan

?

that under the circumstances
proprietary interest in so much of

seems to their Lordships

the undertakers

acquired

a

the Government lands taken for the purpose

of the canal

for its construction and maintenance,

was required

as

and also

a

right to have the waters of the Sutlej admitted into the canal
so long as the canal was used for the purpose for which it was
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originally designed.
The principles applicable
more clearly than by

to such a case are nowhere stated

Lord Kingsdown in his judgment in

“If

the

man,” says his Lord
ship, “under a verbal agreement with a landlord for a certain
interest in land, or, what amounts to the same thing, under an
expectation created and encouraged by the landlord that he
shall have a certain interest, takes possession of such land
case of Ramsden

v. Dyson. (1)

a

with the consent of the landlord, and upon the faith of such
promise or expectation, with the knowledge of the landlord and
without objection by him, lays out money upon the land, a
Court of Equity will compel the landlord to give effect to such
This was the principle of the decision
promise or expectation.

in Gregory v. Mighell

(2),

and, as

doubt.”
Now, taking all the circumstances

I

conceive, is open to no

into consideration,

having

regard to the permanent

character of the proposed work,
indeﬁnite amount of the probable expense of construction,
the fact that the Government encouraged the undertakers
acquire

the
and
to

the necessary land where the line of the canal passed

through property in private ownership, and also bearing in
mind the view of the Government at the time, as appears from
Government records, that the work might be constructed and
maintained more economically
(1) L. R.

1

H. L. 129, 170.

by the Khans than by Govem
(2) (1811) 18 Ves. 328.

VOL.
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of
in
the
1901
hands
of
to
chiefs,
country
native
it seems
be pretty
clear that the Government must have intended the Khans to AHQZYAR
understand, and in fact must have led them to expect, that all
K?“
ment, and that it would be better to leave the settlement

the

land required for the canal would be made over to
S1g’:f:;\1:;;F
Isms IN
proprietary right. If the Government had intended

Government
them

in

that at the

termination

of the period of the then current
and used for the
canal should revert to the Government, it is difficult to suppose
that the Government would have omitted to say so in plain
settlement

the Government land required

language, or that they would have neglected to make provision
for securing the transfer to them of the land acquired

by the

undertakers from private owners.

Upon the expiration of the period

of the settlement

for

the lease of the bar-barini lands had been granted to
Mustapha Khan, the Government agreed to make a grant to
Kadir Khan at a moderate assessment of a tract of land which
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which

was irrigated or capable of being irrigated by the canal, and at
the same time, in the interest of the public, they stipulated for
the

right to intervene when necessary in the management and

control of the canal.

The sanad or deed by which this arrangement
out was dated March 20, 1886.

was carried

It

contains a grant to Kadir
Khan, his heirs and assigns, for ever in full proprietary right,
with retrospective effect from December 29, 1879, of a tract of
60,000 acres at a jama of Es.15,000 per annum for the period
of the current settlement.
It also contains a grant of an inam
of Rs.5000 a year for two lives out of the Government jama “in
consideration of the general loyalty and good service to Govern
ment of the said grantee, and more especially in recognition of
his energy and enterprise in digging the Hajiwah Canal.”

And then there is a provision in the following words :—
“ 8. The canal dug by the grantee and known as
the
Hajiwah shall for the present remain under the management
of the said grantee, provided always that in consideration of
the premises the said grantor, his successors and assigns, shall
at all times hereafter, whenever he or they shall think neces
sary, be entitled, without the consent

of or permission from

Goff?"
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the said grantee, his heirs, legal representatives,

and assigns, to

take into his or their own hands and control the management
and distribution of the water of the said canal without pay

ment of any compensation

Snossrmx or said canal and recover
STATE son
Imus IN
Couucin.

[L. R.

whatsoever,

and further to clear the

the cost of clearance and management

by a canal rate to be levied on the area irrigated.”

Assuming that at the date of the sanad Kadir Khan had
a proprietary interest in the canal, as their Lordships are
prepared to hold, the only remaining question is, What is the
effect of clause 8 ?

It

that this clause means exactly
does not give the Government a right to

seems to their Lordships

It

what it says.

It

seize and conﬁscate the canal.

merely gives them the right
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from time to time, whenever they think it “ necessary ”—that
is, necessary in the interest of the public—to take into their
own hands the management

and distribution of the waters

the canal, and to clear the canal and recover the cost in

manner provided by the sanad, and that “ without payment
any compensation whatsoever.” It is for the Government
determine when and under what circumstances

it is

take

possession

do they acquire

of
to

be

the
nor

any proprietary rights in it by assuming its

They are not, however, in
opinion of their Lordships, in the position of receivers
to
managers or trustees for the owners, or accountable
management

the

necessary

of the canal, and how long it may
of
necessary to withhold the control and management
The canal does not become theirs
canal from its owners.
to

of

and

owners for proﬁts.

control.

If

the
or
the

the owners are aggrieved by the action

Government in taking or keeping possession of
canal, it is a case for representation and remonstrance, not

of the

the
for

the intervention of the Court.

In

the present

necessary

case the Government, it seems, thought it

to assume possession

consequence

and control of the

canal in

of dissensions which arose on the death of Kadir

Khan between the members of his family, and they are entitled
to hold such -possession and control so long as they think it
necessary.

The result, therefore, is that, in the opinion of their Lord
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ships, the appellants

221

are entitled to a declaration

without prejudice

that, subject

J.0.

1901
privilege conferred upon the
Government by clause 8 of the sanad of March 20, 1886, they AHQQYAR
are entitled to a proprietary right in three fourth shares of the
K2?"
In other respects the suit fails. Their Lord- SECRETARY 01'
Hajiwah Canal.
STATE son
.
. .
Ixnm m
ships are of opinion that there ought to be no costs of the ﬁrst
hearing, but that the ﬁrst respondent ought to pay the costs of Ccffin“

and

to

the

Chief Court of the Panjab.
Their Lordships will humbly advise His Majesty accordingly.
The ﬁrst respondent will pay the costs of this appeal.

the appeal to the

AND ANOTHER

.

PLAINTIFFS;

1901

AND

AND

OTHERS

.

NANJAPPA RAO

.

.

.
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ON APPEAL FROM THE HIGH COURT AT MADRAS.
Civil Procedure

Code, s. 43—Purchase1-’s Suit for Speciﬁc Pei;/'ormance—
Former Suit for Disturbance of Possession.

In

it

a

against vendors for speciﬁc performance of their
that both parties had previously sued, praying
relief only as regards possession of the property sold or compensation for
its disturbance, the purchasers in their cross-suit omitting to seek the
relief now claimed :—
was barred by s. 43 of the Civil Procedure Code.
Held, that

suit by purchasers
appeared

reversing

(April

decree of the

High Court (Sept.

1,

APPEAL from

a

it

agreement

1896)

decree of the Subordinate Judge of Ootacamund

28, 1894) and

dismissing the appellants’ suit.

The suit was by the appellants to obtain speciﬁc performance
a

from their vendors of their agreement to sell coffee plantation
in the Nilghiri Hills known as “The Tudor Valley Estate”;
and the question decided was whether the relief claimed might

'

Present:

Loan

Rremum Coneu.

Hosnousn,

Loan

J.0.*

DAVEY, Loan

Rosnsrsos,
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Sm

11%;

RANGAYYA GOUNDAN

a
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Solicitors for appellants: Watkins
Lempriere.
Solicitor, India Oﬁice.
Solicitor for ﬁrst respondent
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to have been included in a former suit

ought

by and

between the same parties brought upon the said agreement.

The former suit was in the nature of a cross-action.
The
present respondents had sued under the same agreement to
recover possession

of the land sold.

the ground that their possession

Besides

defending

it

on

was in conformity with the

agreement, the appellants brought a cross-action

for restoration

of possession under s. 9 of the Speciﬁc Relief Act, damages, an
injunction against further interference, and any other suitable
relief.

In

those suits the respondents
the

obtained

a decree

for

posses

decree

temporarily restraining their
vendors from working the estate otherwise than as they the
sion,

appellants

a

purchasers might appoint.
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In his judgment in
noticed

an objection

the present suit the Subordinate Judge
taken

at the

bar which had not been

taken in the pleadings—that the said suit was, under the pro

visions of

Civil Procedure Code, not maintainable
because the plaintiffs had not asked for the present relief in
their former suit O. S. No. 73 of 1891.
s. 43 of the

He was of opinion that such objection was not well founded,
as the said

suit No.

the respondents’
the defendants

cross-suit against
of 1891; that in the suit No. 55

73 had been ﬁled as a

suit No.

55

had claimed

to recover possession of the said

estate, while in suit 73 the plaintiffs had sought

tion restraining the
management

defendants

from

interfering

an injunc

with

the

of the said estate.

He held, therefore, that the earlier suits did not preclude

the

plaintiffs from maintaining the present suit.
The High Court considered that the “ plaintiffs’ suit must
fail because the cause of action on which their suit is based is
identical with that on which they based their suit in 1891.
The Subordinate Judge considers that this latter suit was
simply a suit for disturbance of possession, but, looking at the
plaint and comparing it with the plaint in the present suit, we
ﬁnd that the material allegations in the two plaints are alike.

In both

the plaintiffs assert the existence of the contract and

possession taken by them under it.

VOL.
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“In

of their claim in 1891 the plaintiffs had to

support

adduce,

and did adduce, the evidence relating to the contract

“Thus another test of the identity of the causes of action
satisﬁed:

in Brunsden v. Humphrey. (1)
Possibly, the plaintiffs might, in the former suit, have relied
on the mere fact of their possession and might not then have
see cases cited

from bringing the present suit, but they did
suit. They
in
in
it
issue
and
founded
it
1891,
their
claim for
upon
put
possession. In the present suit they seek to put it in issue
again and found upon it a claim for speciﬁc performance.
been precluded

not reserve

the contract as a ground for another

The relief which they ask for is different, but the fundamental
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facts

giving them

a cause of action are

identical in the two cases.”

Branson, for the appellants, contended that the First Court
was right in holding that s. 43 of the Civil Procedure Code did
not apply.
disturbance

The former suit was directed to the question of
of possession, and was in the nature of a counter

claim to the respondents’

action of ejectment.
The right to
speciﬁc performance was not then in issue : the dispute was as
to the conﬂicting rights of the parties in the process of
executing

the

agreement

and

until completion.

He cited

Parsotam Gir v. Varbada Gtr. (2)
.
Mayne, for the respondents, contended that the High Court’s
view of the litigation in 1891 was correct.
However limited
the nature of the dispute may then have been, speciﬁc perform
ance was part of the cause of action.

It

was part of the relief

which they were entitled, and, as they chose to seek for part
of their relief and omit the remainder, they must be held to
to

have abandoned

that which they then omitted,

therefore, being distinctly precluded by force of
Branson replied.

a fresh

suit,

s. 43.

The judgment of their Lordships was delivered by
LORD HOBHOUSE.
The respondents in this appeal, who
were defendants in the original suit, are a Hindu family of
(1) (1884) 14 Q. B. D. 141.

J.C.
1901

R,,;;:,,,,

which they have adduced in the present suit.
is

223

_

(2) (1899) L. R. 26 Ind. Ap. 175.

G°"$”"‘
Nell;-r:PA
——
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which Nanjappa is the manager.
On March 23, 1891, they
made a written agreement with the appellants, the plaintiffs
below,

to

sell

to

them

a

coffee plantation

of

which

the

defendants were owners subject to mortgages.

The agreement is somewhat peculiar.
Rs.77,500, of which Rs.7500 was paid

The price is ﬁxed at
down.
The vendors
guarantee a yield of thirty tons of coffee up to March, 1892,
and as security for that the purchasers are to retain Rs.10,000
in their hands. The purchasers are to pay Rs.25,000 to the
mortgagee, leaving Rs.10,000 due to him.
Rs.35,000,

is to be paid in cash between

April

1

and

being

July

31,

for non-performance of the
The following provision was made
agreement on either side.
for the cultivation of the land :—
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1891.

Penalties

The balance,

are stipulated

“As the said estate will be in our possession till the
July, 1891, we are bound to take care (of the estate) by

31st

of

getting

our superintendent to do, in all obedience, the works that you
We shall within the
may prescribe to be done in the estate.
1st April next give you a list of the things appertaining to the
said estate, and also at once hand over the cattle to you within
the said date.”

Down to the latter part of August, 1891, the terms of the
agreement were observed, except that the time of completion
was delayed.
The purchasers cultivated the estate, and paid
oﬂ the mortgages, and made some other payments on behalf of
the vendors, which altogether amounted to Rs.44,420, and left
Then disputes arose, and each party accused
the other of delay.
Early in September each called on the
other to complete within four or ﬁve days, threatening in case
of failure to sue for the stipulated penalties.
The vendors

Rs.33,080

due.

The criminal pro
interrupted the work of the purchasers.
ceedings common in such cases took place, and then the
litigation in the civil court which led up to the present
appeal.

On September

instituted suit No. 55
of 1891 against the purchasers.
They prayed for possession of
the estate and for general relief.
The purchasers defended
themselves in that suit, and they also instituted a suit of their
21, 1891, the vendors
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XXVIII.]

VOL.

own, No.

225

In Suit

of 1891, against the vendors.

,73

55 the

purchasers insisted on the agreement, and asked damages for
disturbance of their works. In suit 73 they prayed: ﬁrst, for

under the provisions of s. 9 of the
to the
Speciﬁc Relief Act, which are provisions conﬁned
in
a
than
of
otherwise
recovery
possession upon
dispossession
due course of law; secondly, for Rs.l0O0 damages for dis
restoration

thirdly, for an injunction to protect their possession
In defence the vendors gave their version
management.

turbance
and

of possession

;

and insisted

the dispute,

of
the

that the contract was broken by

failing to complete,

purchasers’

vendors as at an end on September
be

had under it.

had been treated
10, and

by the

that no relief could

-

The two suits were heard on the same evidence, and on
Subordinate Judge delivered judgment
In suit 55 he held that by the terms of
in each separately.
the agreement the parties intended that the vendors should
have possession until the sale was completed, and that the
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August 10, 1893, the

purchasers had unlawfully dispossessed

them, but he did not

them entitled to any compensation.
In suit 73 he
as
decided to the same effect
regards possession; and he held
that the purchasers were not entitled to any compensation,
declare

but that they were entitled to a temporary injunction restrain
ing the vendors from interfering with the management.

In his

judgment in suit 55 he made the following observations :—
“
In conclusion would observe that have conﬁned myself

I

I

in this case to the simple fact of possession and dispossession,
as

I intimated

seems to me

to counsel

that

in the case.”

In

I have

at the hearing that

I would

do.

It

nothing but these facts to deal with
\

fact, there was no relief prayed and no issue framed

in

any point except possession or compensation.
The purchasers did not ask for completion of the agreement,
nor the vendors for its cancellation.
either suit on

The purchasers appealed to the District Judge in both
suits.
On October 11, 1893, he affirmed both decrees, only
As modiﬁed it operates
modifying the form of injunction.
to

“restrain

the vendors

from working the estate otherwise

J.

O.

1901

¢

RANGAYYA
GoUNDAN
’l7.

NANJAPPA
.RAo.
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may appoint unless and until the agree
ment Exhibit A shall be rescinded or superseded by agreement
as the vendees

of the parties, or be declared or become invalid by due course
of law.”

On November

11, 1893, the purchasers

ﬁled their plaint in

suit praying for speciﬁc performance
of the
agreement of March 23, 1891.
On April 28, 1894, the Subordinate Judge gave them a
decree. At the trial before him the vendors took an objection
of law not raised by their pleas nor by the issues.
It was
the

present

founded

on s. 43 of the Procedure Code, which provides

every suit shall include the whole of the claim which

that
the

his claim, he shall not afterwards sue in respect of the portion
so omitted.
The learned judge considered that the case did
not fall within that section,

because

suit

73 of

to suit 55, and neither party sought

cross-action

1891 was

a

to deal with

anything
The vendors appealed to the High Court, repeating their
grounds of defence in the First Court, and adding their defence
bute

under

s. 43.

possession or compensation.

On the hearing of the appeal they further con

tended that the point was decided against

the purchasers by
in
suits
of
1891.
the
judgments
On October 21, 1895, the High Court decided the appeal.
They held that the suit was not maintainable, ﬁrst, because
the matter was res judicata, and, secondly, because the case

fell within

s. 43.

As to the ﬁrst of these grounds

there is

great difﬁculty, looking at the frame of the suits of 1891 and
they were concluded;

but their

it,

at the judgments by which

because they
Lordships need not come to any decision upon
are in entire agreement with the learned judges on the second
ground. The agreement was the cause of action in suit 73 of
1891.

There was no other.

The purchasers,

it
is
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plaintiff is entitled to make in respect of the cause of action;
and that, if a plaintiff omit to sue in respect of any portion of

true, sued

only for possession; but, independently of the agreement, they
had no claim to the possession which was refused to them, nor
The vendors
to the management which was allowed to them.
The
asserted that the agreement was no longer in force.

VOL.

INDIAN APPEALS.

XXVIII.]

obvious course for the purchasers

227

completion
of it. For some reason or other they did not do so. They did
make the agreement the basis of a claim for possession and
damages. In this suit they make it a basis of a claim for
transfer of the estate.
says they

was to demand

But that is precisely what the Code

shall not do.

J-

C

1901

RAQTYYA

G°”:”‘“

—

_NAi‘:'(*:P*

The High Court held that the purchasers were entitled to
recover what they had paid in respect of the purchase-money,
but were also bound to account for the proﬁts which they had
received during their management.

The suit was remanded

it was found that nothing was
due to the purchasers.
The High Court, therefore, on Sep
tember 1, 1896, dismissed the suit with costs. Their Lordships
will humbly advise His Majesty to dismiss this appeal. The
for accounts

to be taken, when
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appellants must pay the costs.
4

Solicitor for appellants: R. T. Tasker.
Solicitors for respondents : Cowdell at Armstrong.
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ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.
Limitation—Agency—MovabZe Property—- Construct1.'on—Evidence—A

coount.

Where two brothers were agents each of the other in dealing with
their joint estate, and the evidence shewed that the plaintiﬁ"s agency
continued down to the plaintiﬁ"s suit :—
Held, that the defendant’s cross-suit for an account which was brought
three years after

of the Limitation

Act of

the plaintiﬂ“s suit was not barred
1877.

“Movable

property”

by art. 89
in that article

money:
Held, that the High Court was right in rejecting a substantial body of

includes
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J.

apparently credible evidence in favour of an account stated, and in holding
it to be forged when it appeared that the evidence as to certain of the
items in that statement
was conclusive
to the contrary of what was
there set out, and was inconsistent with the existence of the alleged

C.

1901

vy\l

ALI
Kum

ABGHAR

settlement.

v.

When an account is directed, it is irregular to direct that the ﬁndings
should be irrespective of limitation.

Kuusunn

AI.I

[L. R.

KHAN.

THREE CoNSOnrnyrnn APPEALS from three decrees of the
High Court which were passed in two suits. The ﬁrst decree
was dated March 9, 1897, and dismissed
thereby in part reversing

the appellant’s suit,
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Subordinate Judge of
Saharanpur, dated September 15, 1893, which had decreed the
appellant’s suit against Kurshed Ali Khan and dismissed it as
The second decree of the High
against Muzaffar Ali Khan.
Court was on the same date and to the like effect, being a
a decree of the

dismissal of the appellant’s cross-appeal against that part of
the decree of the Court below which had dismissed his suit

Ali Khan.

The third decree was also on
the same date, and decreed Kurshed Ali Khan's suit against
the appellant in the sum of Rs.25,075.11.2§, with interest,
against

Muzaffar

thereby

reversing

a

decree

Saharanpur, dated September

of

the

Subordinate

Judge

of

16, 1893, which had dismissed

the same.

The two suits in which the said three decrees were made
were cross-suits between two Mahomedan brothers, Asghar Ali
and Kurshed Ali, relating to the same transactions.
The ﬁrst suit was brought on December 22, 1885, by Asghar

Ali

Kurshed Ali pleaded a
The plaintiff replied that
set-off to the extent of Rs.108,040.
all accounts had been settled in March, 1885, shewing Rs.37,400
to recover Rs.37,400

and interest.

The second was brought by Kurshed
1888, for an account and payment of the

due by the defendant.

Ali

on November 9,

balance.

To this suit Asghar Ali pleaded limitation

and

a

denial of liability to account.

Of the numerous decrees passed in these two suits and in a
third suit between the same and other parties not the subject
of this appeal, that of the High Court, dated April 24,1896,
alone dealt with the issue as to the genuineness of an account
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stated between the brothers in March, 1885.

During the ten
dealt with
in
the
cases
thereto
the judgments
years previous
limitation and the competence to sue and set off. In 1896,
on an issue admitted to be vital, the High Court held that the
two

documents

which

forgery, and remanded

contained

stated

a

account

were

a

the suits for an account to be taken as

prayed by Kurshed Ali, with the result that Rs.25,0'75 was
found

by Asghar

due

Ali mostly

by concurrent ﬁndings of

The result of this taking of accounts
below was not impugned by Asghar Ali.

fact.

Court

by the
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Mayne, for the appellant, contended that the ﬁnding of the
High Court in April, 1896, that the statement of account relied
on was a forgery was wrong, and should be reversed.
The
High Court dealt with the positive evidence as to the trans
action itself and the genuineness of the documents relied on in
a

most cursory manner, and disregarded
and credible evidence

disinterested

an immense

body of

in its favour on reasoning

which was mostly unsound.

The account stated should have
been upheld, and Kurshed Ali’s cross-suit for an account dis
missed with all the proceedings directed to the taking of that
Further, the suit for an account was barred by
account.
limitation:

If

a three

terminated

see

Act XV. of

years’ period

187 7 , Sched.

was allowed,

II.

arts. 61, 89, 48, 133.

the appellant’s

in May, 1884, when there existed

agency

of circum

a state

stances inconsistent with the continuance of the agency.

for it was

letter of November 9, 1885, was not an admission,
not proved

to be genuine,

the suit was not brought

and even

if

were genuine

till November

9,

1888,

The

then, as

it was not

in time, being one day too late.
Cowell and Calvin, for the respondents, contended

that the

High Court was right in rejecting the alleged statement of
The large body of evidence relied upon by
displaced by the total impossibility of
Kurshed Ali ever having signed the list of items No. 160. For
instance, he is represented as admitting a receipt of Rs.6000

account as forged.
the other side

from Husain
of Rs.3000.
Von.

XXVIII.

was

Ali Khan involving

liability to Asghar in ‘respect
Immediately on the list being brought to his
a

R

.1.
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and Asghar for pay

ment from one or other of his Rs.3000.

The evidence

was

that the debtor had paid the whole of his debt to

A-scme ALI conclusive
KHAN

-

INDIAN APPEALS.

Asghar, and there were concurrent ﬁndings to that effect in
that suit, and also in this suit that nothing was due by Kurshed
It was incredible that
to Asghar in respect of that Rs.6000.
Kurshed

should

have signed

an admission

to

the contrary.

The other items were examined with a similar result. As
The evidence shewed that
regards limitation, art. 89 applied.
Asghar admitted an agency later than May, 1884, and there\
was no evidence of its termination before his suit was ﬁled on
Otherwise the rukka of November 9, 1885,
December 22, 1885.
was an acknowledgment, and s. 12 of

that the suit was not one day too late.

Act XV. of 1877

shews

e
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Mayne replied.
1901

\Iv\v

July

27.

The judgment of their Lordships was delivered by

This litigation between the appellant
lasted for ﬁfteen years; it has
respondents
increased in volume and complexity as it proceeded in the
LORn

and

ROBERTSON.

the

has

in the printed book; and yet the
essential facts are not of unusual complication.
It would be
stories,
true and false, which have
unproﬁtable to recite all the
devious

courses recorded

round the transactions of the two brothers, Kurshed
and Asghar, and it is only necessary at ﬁrst to ascertain what
were the relations of the one to the other out of which the
gathered

disputes have arisen.

First of all then, in 1875, the uncle of the two brothers,
Husain

Ali Khan,

paid to the elder of them, Kurshed, the sum

of Rs.74,800, being the amount
of the proﬁts

due to the two as their share

of estates which their father and Husain, and

two brothers and Husain, had held jointly.
From 1875 there was separation between Husain and the two
brothers; but the two brothers remained joint in all their
estate until 1882, and in business until the present dispute
afterwards

arose.

the

Before speaking, however, of the relations between

the

it is convenient

two brothers

as to estate and business generally,

to complete

the narrative of the Rs.74,800 which came from

XXVII L]
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In

the uncle into the hands of Kurshed.

in

a case abounding

it,

mutual accusations of forgery and perjury, the main facts
That the greater part of
about this money are undisputed.
namely, Rs.60,000, was deposited in the Bank of Upper India,

namely, Rs.14,800, with two native ﬁrms of
certain. The sequel as to the Rs.60,000
bankers at Meerut,
needs only to be told brieﬂy in orderto its being dismissed
is

and the rest,

It

account

the whole history of Muzaffar’s
dispute.

but

the sole controversial survival of the subject-matter of
ﬁrst suit, namely, the Rs.74,800 which came to the brothers
is

and

ultimately dealt with in

account.

Turning now to the general

relations between

the

two

They were joint in estate,

brothers, the facts are simple.

as

been said;

they owned considerable property in
both were in Government service,
the district of Muzaffarnagar
districts,
different
and one was at home at one
employed in
It resulted from these mutual
time and another at another.
;

has already

that the one acted for the
other in the receipt of the proﬁts of their estate, and, when
necessary for more important matters, powers of attorney were
granted by the one to the other.
the ﬁerce controversies

This

in this suit are

is

relations and similar engagements

common ground, and

as to

which brother in

certain speciﬁed cases collected moneys belonging to both.

In

part of the landed property belonging to
them was divided between them; but they continued joint in
other matters; and the growing distrust between the two
1882

the greater

did not produce

in

an actual

rupture until the litigation began

1885.

In this

state of facts the resulting liability of either party to

barred by limitation

(2.)
R

either claim to account

or by
2

(1.)

;

is

clear; and, given appropriate action
account for his receipts
or actions to enforce those liabilities, then the questions are:
is

Generated for alum (Columbia University) on 2015-05-29 06:37 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

Kurshed admits his

dispute as to what became of the Rs.14,800,

from their uncle Husain,
the

as

has no further relation to the present

it

the

for

but

is

this

a

There was

it

to

dealings with

it,

Muzaffar, his son

other respondent,

liability

was given by Kurshed to the
;

from further consideration.

JI C.
1901
\4W§

Ascnsn ALI
KHAN
'0.

Ktmsnan

Am KeaN.
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J.

C.

1901

\fV§l

settlement
accounts ?

if

not, (3.) what is the state of
be found that in whatever other social or

of accounts; and,

It will

[L. R.

duty the parties have come short, they have not failed to
sue enough actions to determine their rights, and some of the
questions which were agitated as a defence to the first action

Ascam Am legal
KHAN
‘U

Kunsmzn
ALI KHAN.

are entirely superseded by the ample means ultimately afforded
the Courts for doing complete justice.

The ﬁrst suit (No. 189 of 1885) related to the Rs.74,800
The plaint was ﬁled by
which Kurshed received from Husain.
Asghar on December 22, 1885, and asked for a decree against
Kurshed for Rs.37,400, being half of the Rs.74,800, with
interest, other decrees being asked to the effect of tracing and

attaching the money in the form in which it had been invested
For
by Kurshed’s son, Muzaffar, who was made a d-efendant.
it is only necessary to follow the
progress of the litigation between the two brothers, for the
claim against Muzaffar comes to nothing. Kurshed’s Written
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reasons already indicated,

statement presented a perfectly deﬁnite theory of the case.
So
far from his being indebted to Asghar, Asghar was largely
indebted to him, to the amount of more than a lac of rupees,
the details of which were given in an account produced.
This
being so, the Rs.74,800 which came from Husain

had, to the

been justly appropriated by Kurshed, and,
it happened, had been given to Muzaffar. The rest (Rs.14,800)
On this state
had been spent by Asghar and Kurshed jointly.
ment of facts, besides limitation, Kurshed pleaded that the
extent of Rs.60,000,
as

brothers

had been joint owners, that there must be a general

account between them as partners, and that no action could
lie for what was only one item in an account.
On this last
point it is sufficient to say that, whether good or bad, it is
superseded by the fact that a cross-action was brought by

Kurshed to enforce the claims originally stated in support of
his defence. A minor incident of this defence must here be

it bears very directly on one of the keenest contro
versies in the case.
With Kurshed’s written statement he
noted, as

produced a letter dated November 9, 1885, written by himself,
and expressing a wish for

a

prompt settlement of accounts, and
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having indorsed on it a reply by Asghar acquiescing, and
“
Please settle the account.
am responsible for what
saying,
This document was ﬁled on
may be found due by me.”

I

J. C.
1901

\"Y\l
Asonsn Au
KHAN

February 23, 1886, and of its relevancy in support“ of the claim
v.
Krmsnnn
for an account there can be no doubt.
The Court called on ALI
KHAN,
the appellant (plaintiff) for a replication, and on March 31,
he

ﬁled

written

in which (inter

alia) he
denied the partnership and the receipt of any of the-Rs.14,800,
1886,

a

statement

“does not accept the correctness of the defendant’s allegations
(a) that the plaintiff received Rs.108,04O from the defendant
with

list,” and (after other non
admissions) the replication proceeded :—
“
6. The fact is this, that all the accounts were settled
in accordance

the

inclosed

between the parties subject to the qualiﬁcations and statements

in the plaint after
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contained
siahas

and

of

inspecting and examining the

(which the defendant has
refused to produce on the plaintiff’s application) as detailed in
the list signed by the parties annexed to the written statement,
registers

account

that the sums due by either party were set off, and that the
defendant executed the inclosed note of hand in favour of the
and

plaintiff

as a memo. to secure the above-mentioned

The

item.

present allegations of the defendant, after such clear and distinct
proceeding, are very surprising.”

Along with this replication, i.e., on March
produced the following letter :—
“
he

31, 1886, was

My dear brother, dearer than life, Saiyed Asghar Ali. May

live long
“

With

!

prayers for your long life,

I inform

you that whatever

account was between you and me has been settled, i.e.,
received
private

the

entire

account,

amount due, and

the account

have

of my son

I have

understood.

my

Muzaffar, the joint
The whole of

account and the account of the siaha deeds, &c.

with the exception of the joint money
amounting to Rs.74,800, received on 8th June, 1875, and
deposited in the bank and credited with mahajans, and the

the aforesaid

deed of

unpaid.

account

Ganga Charan has been settled.

Nothing has remained
-

‘

Gql,

SHIMOIIOJI

.-

..v--

-.

8

.-

..vL--HN

-1 °T{$19Y{49Y{AA
.

.
,ee..
.
ce,,

.
a.,

.

8

e--ce,

8.a

of
ee

.4a,

,e..

.

..
..

@910 110110 IIQEYBQ
.

..
..

i

.

.

.

.

.

919M Gqll SGHSSI PGIQIGS

‘(IO

8

.

t.

.
.

_

}['Bq8q IO

.4,,

,

..

..

..
~

,
,,-

e

5-“:
, _l

-5;

O

9»-5

6'29
<°D.
Pf:

,.I..

;i~s.°

Eﬂdec

i-\>=B

,>;-1%?-'
..~y
ﬁw

c/1

Ea?

.

ce1
...
U‘
l—"l

Q

§4.=l

-S'IVE[<INVIGNI

9

.
.

.
.

.
.

ee

I-in
-ce

I

slqa -0IIl9III pus pexgge

,.i

.

-.
.-

8

e

..

...

-.

,..

...

.

oe
..a..eaof
o,
,...a,,,
8...aof .t....-.
eo-oe¢toee.-of .....,
,.1t
d...8.
.
....u
,..ee.
vuat»
ofe ,t
a.,
..e»
.et,
oe ..c-.
e--ce»
.t v..
,-oe-e,
,.ee.
....
-of .d.g8.
4e
of
.....-.
:.,4..l~
.o
ot-....e.te,
v.-tt.-t
.oof ...»£......
.ee..t.
-.-Ie
Ne4.
..-..u.-t
of -.
ofe e.oa.
e,.. of Kee»
n.t v..,
.-..

,t

.o Le.e
.

.,

.

,.i

..,

l-

..
..

,,,

8

.

1uh_e 7. Khae
on accoan. of I.--e da- .o
‘uve liccoae..
Fatgqd
S\..-.- Kha1h-d 7t K.-ae on

ALI

..
..

.,.t

..

,,_.

..
-.t

AeoH..n

ADJUSTMENT

SAIYED

ueqqum

ea
ofe

-.

..ND
PRIV..TH

of
of .toue-,
et..-. of .......u ea....
e-..-ce»
.t vne
K:ue.»
..e»
.
.t v..
li...e
room ,t1t
of .toe ....o...
of io.....
-..t
ue..
..,u.-t
..e»
eaof ..e‘
,..c..e,
-eOa

ofe ....-.
et...e.-

KH..N
THE

:

,...

e

,
,

.-t-

l,.

e

-

R-c-tp8

or

ALI

‘emeq ‘exojexeqq

,.

J

8

.

,\

...

liT

.-IMH

NVIGNI

.e

.,

of

.HvE

...‘.
te-¢
of
etfO---,
ed.t
e,e of h...
li...e,
ca1.
..,...»
of -..
ofe ....-.
:..
ej.. of O-»..
of..e
..¢
of O..o,
..,
of .Oe ..,...
..,u.-t
a, of..e .t
.-1
roo- .of .- e---.
ofe ....ou.
.ol~
..t
.e..,
of
O....e
of ...1l..
of ,al.
.ro.ae
eaftI
.....
af.a
te.
..-..OA
ueta
U-8..e
foe .tdoua-e
....ae
...
of .....-.
of .of .- ei.
u.i..a
ofe ....-.

-

ofe ....-.
ta..eA..

w..en

THH

KHURSBED

5*

-

KH..N,

Khae

S..IYED

7.
Rec-tp8 on acc-an. of I.e-u dae .o Saa-d Kha1h-d
7t Khae oe b..uv- liccoa..
baa-d 1uh..

sT
FOR

BEALIZED

‘‘

CREDIT

ITEMS

"§.Es§$

I

or

i’>

.0

,.....—LIS'1‘

P-‘we

T

No.

Generated for alum (Columbia University) on 2015-05-29 06:37 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

7'85
"I1

.
.

.

,

..

.

--I

IBQBZHN

-11

euo -suns

VOL.

INDIAN APPEALS.

XXVIIL]

Khan, defendant,

as to

235

misjoinder of claims

and

is

parties

correct ‘P
“ 2. What were the relative
positions of the parties when the
money was drawn from Husaid Ali Khan and deposited at
another place, and is any portion of claim affected by time?
“ 3. Whether the
parties were partners and whether a settle
ment was made as to the item objected to, or a full adjustment
of the former accounts had been made under the rukka, dated
13th March, 1885, referred to by the plaintiff ?

“ 4. Whether the item in question was
deposited in the
Meerut Bank in the names of the parties or in the name of
whether the plaintiff was a sharer and entitled
or with reference to the account
to the extent of one-half of
nothing was due to the plaintiff
produced by defendant N0.
out of the aforesaid item, and whether the said deposit item
1,

was drawn and transferred

mala ﬁde and secretly, or with the

a

6.

?

?

knowledge of the plaintiff
“5. Whether the item of Rs.14,8OO held in deposit by the
ﬁrms was drawn by the parties or by the defendant alone
“
Whether the defendant can, under s. 111, claim set-off
of the items

plaintiffs account,

set up by him in the

whether the items alleged by the defendant

.

?

by time
“

and

are also affected

Whether the plaintiff has, as alleged by him,
right
for hypothecation as to the property mortgaged by Ghaudhri
Shere Singh and others on account of the money due to him,

practice
“ 9.

correct

according

to

?

“ 8. Whether the claim for interest

is

and whether the mortgage was taken for this very money

?

a

7.

What decision should
”

be made as regards the defendant’s

application for costs
The defendant being called on to admit or deny certain docu
“
list of items”
ments, declared the rukka of March 13 and the
?

to be fabricated.

In like manner

the plaintiff put among

the

not admitted by him the rukka of November
1888,
1885, with reply. On November
cross-action
(No.

211) was

appellant.

It

a

9,

documents

9,
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1

it,

defendant No.

brought by the respondent Kurshed against the
claimed rendition of accounts and payments- of

J.

C.

1901

v--\-'

Ascrmn AL:

Kasu
'0.

Kunssnn

Au Kass.
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J.

C.

For practical

Rs.74,030.

[L. R.

purposes the state of accounts upon

which this sum was brought out was the same
Ascmn Au in the defence to the suit of the appellant.
1901

‘¢Y\l

KHAN
‘U.

Kuasnnn

ALI

KHAN.

This action

restated

merely

as

the controversy

that set out
between

the

parties in another form, and it is only necessary to note that
the appellant in defence pleaded limitation.

Another

suit was

respondents,

brought by the

but it is unnecessary

appellant

against the

to deduce the procedure.

The evidence taken was made to apply to all three suits, and
The
the suits were kept together in the subsequent procedure.

It will
ultimately taken have been consolidated.
simplify the narrative if in the meantime the original action
appeals

mainly attended to.
Evidence was taken before the Subordinate Judge, and many
witnesses were examined whose credibility has been vehemently
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be

It

impugned.

was

not

until September

15,

1890, that

the

Subordinate Judge pronounced his ﬁrst judgment, and by it he
dismissed the suit (189) on the ground of limitation.
Against
this the appellant (plaintiff) appealed to the High Court, and
on January 16, 1893, the High Court set aside the decree and
remanded

the case under s. 562 of the

Civil Procedure Code to

be tried promptly on the merits and according

to law.

On September 15, 1893, the Subordinate Judge decided in
favour of the appellant for the full amount of his claim as
against Kurshed, but dismissed the suit as against Muzaﬂar.
On appeal, the High Court, on April 24, 1896, referred the case
to the Lower Court for the purpose of ﬁnding which, if any, of
the items set forth in the list appended to the written state
ment ﬁled by Kurshed are due to him by Asghar. They added :

“ Such ﬁnding will

be irrespective

of any plea of limitation

I

that

behalf of Asghar Ali.” Their Lordships in
passing must observe that while in the present instance it may
not have led to miscarriage, this was not the proper order to be
may be raised on

pronounced,

and it was irregular to take the account irrespective

of the plea of limitation.

The High Court, however, did much more than appears from
the mere terms of this remand ; for by their judgment, leading
up to the remand, they decided adversely to the appellant the
I

w..
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the alleged
most important question in the case—namely,
settlement of accounts in March, 1885. They held on the

J. C.

evidence that no settlement had taken place, and they reached

Aseam ALI

1901

\/Y‘l

KHAN

this result by holding that the ascertained facts about certain
'17.
KURSHmD
items of the list or state (set out above) on which the settle
ALI KnaN.
ment was said to have proceeded made it incredible that the
took place.
The appellant with some plausibility argued that the High
Court has attached less importance to the positive evidence of
the settlement than to antecedent improbabilities arising out
of complicated transactions. He points to the substantial
settlement

body of evidence of persons apparently of good repute who say
they were present at the settlement, and who depone to the
writing and signature of the rukka, and he comments on the

of the dis
puted writing to the undisputed signatures of Kurshed. He
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evidence

being all one way as to the resemblance

with great elaboration the evidence bearing on
the questions as to which of the disputed documents were
forged and which of the witnesses are perjured, and whether
After very careful
an alibi has been made out by Kurshed.
has examined

consideration, their Lordships have come to the conclusion that
the High Court was justiﬁed in rejecting the rukka on the
grounds which are stated in their judgment. They consider
the evidence

as to certain

of the items

in the state to

be con

clusive to the contrary of what is set out in the list, and to be
inconsistent with the existence of the alleged settlement. It is,

in their judgment, less credible that Kurshed should have agreed
to an acknowledgment to the direct contrary of known and
recent facts of capital importance than that the documents are
fabricated, and it has to be remembered that the opposite
similar amount of fabrication
and perjury to have taken place on the other side about the
document of November 9, 1885. Their Lordships the more
readily adopt the conclusion thus stated when they remember
that the rukka and list of March, 1885, were ﬁrst heard of
theory involves the believing

a

after the production by Kurshed of the rukka of November,
For while it is true
1885, in support of his counter-claim.
that in strictness they were not necessary to the plaint and

INDIAN APPEALS.

238

J.

[L. B.

appropriately supported the replication, yet it cannot escape
1901
notice that if they had been in existence they would inevitably
ZYQl
Asonss ALI have been in the mind of the plaintiff, and would naturally have
Knau
formed the starting-point of the narrative of his plaint, and the
v.
KURSHED
subsequent procedure before the Subordinate Judge indicates a
ALI KHAN.
similar lack of conﬁdence by the appellant in a controversial
C.

which, if authentic, was conclusive.

weapon

There
barred

,

whether Kurshed’s claim is
Act.
The Subordinate Judge dis
Limitation
suit as time-barred; but the High Court, on

remains

the

question

by the

missed

the

March

9,

1897,

reversed

with interest.
present much difﬁculty.
Rs.25,075

this decree, and

for

decree

gave

The question of limitation does not
Given the relations (which have been

stated).between these two brothers as regards their
joint property, and it is apparent that they were agents the one
of the other in dealing with the joint estate. Their Lordships
are of opinion that the 89th article of the 2nd schedule of
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already

the

Limitation Act, 1877, applies, for they hold the words

“movable

property”

to include

money.

The

evidence

of

Asghar shews that the relation of agency continued down to
of the suit, and accordingly the plea of limita
In this view it is unnecessary to rely on the
tion fails.
acknowledgment of November, 1885, or to consider the attempt
the institution

to read the date as being in fact 1884 instead of 1885.

The

High Court shewed
that the question of accounts was little controverted, and their
Lordships were not asked to consider it.
sequel of the suit after this judgment of the

The result of the whole matter is that Kurshed is entitled to
what has been awarded him, and that Asghar fails in his suits.
The several actions have been disposed of by the High Court
in the appropriate manner.
Their Lordships will humbly
advise His Majesty that the appeals ought to be dismissed;
and

the

appellant

will pay the costs of the consolidated

appeals.

Solicitors for appellant: Pyke at Parrott.
Solicitors for respondents: Ranken Ford, Ford

at

Chester.
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.

.

239

.

.

DEFENDANTS

;

1901

AND

LOWJEE NANJEE

.

.

.

‘§Y§l
.

.

.

.

May 2;
June 13.

PLAINT-IFF.

on APPEAL FROM ms counr or THE RECORDER or
RANGOON.
Contracts

by way

Agreements

N 0 distinction
the expression
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Wager—Ind1Zan

Contract

Act,

s.

30-

Construction.

by way of wager are void by the Indian Contract Act, s. 30.
”
“
is to be drawn between the words
and
by way of wager
”
“
and
as used in Act XXI. of 1848 and
gaming

wagering

Act

Where the circumstances as to
(8 & 9 Vict.'ic. 109).
for sale, purchase, and delivery of goods are such as to warrant

the English
contracts

of

the legal inference that the parties never intended any actual transfer,
but only to pay or receive differences, the contracts must be deemed to be
by way of wager.

APPEAL from

of the above Court (March 30, 1900).
The suit was brought upon two promissory notes for
Rs.1,27,820, and Rs.5198, of which the former was given
under the circumstances stated in their Lordships’ judgment
a decree

by the defendants to the plaintiff for differences upon rice
transactions, and the latter for brokerage.
The defence was
that the notes were not signed by anyone who was authorized
to bind the ﬁrm, and that they were given for gambling
transactions, and therefore could not

be enforced.

The material passage in the recorder’s judgment was as
follows :—
“ Then the defendants’ case further is that the notes were
not signed in such

a

manner

as to

bind the ﬁrm, and evidence

has been given to shew that when borrowing money from the

ﬁrm of R. M. M. A. the pro. notes were signed by three of the
’
‘
partners and the chop mark of the ﬁrm affixed. But Cheng
Wa has to admit that he alone signed contracts in the name
of the ﬁrm, and did not use the
"'

Present: Loan Honnousn, Loan
Coven, and Sis FORD Nonru.

RICHARD

J. C.‘

‘

chop’ mark.

Mscmenrnu,

Loan

It

has also

ROBERTSON,

Sm
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J.

C.

1901
\4-y§I

Koue Ynn
Loxn & Co.
v.

Lowmm
N ANJEE.

been argued, on the authority of

signature

‘John Blurton

Kirk

v.

[L.

R.

Blurton (1), where the

& Co.’ instead

‘John Blurton,’

of

the true style of the partnership, was held not to bind the ﬁrm,

that

the second word in the signature is not

as

‘Yee’

the

Other authorities were referred to,
Stephens v. Reynolds (2), Faith v. Rich

defendants are not bound.
to the same effect:
mond

(3), Leverson v.

v. Beatson.

I

(5)

Lane (4), and Yorkshire Banking

C0.

do not consider, however, that these autho

rities can apply in such a case as this, where the signature is
in a language unknown to the person taking the document
purporting to bind the ﬁrm. It is different in England, where

It
known to both parties.
would be impossible to carry on business in such a town as
Rangoon if it was necessary for a person taking a document,
purporting to be signed by a partner in the name of the ﬁrm,
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the

signature

is in

language

a

to satisfy himself that the name was correctly signed.
ments

Docu

may be and are signed every day in mercantile offices

in Chinese,

Burmese, Hindustani,

Bengali,

Tamil,

Telugu,

No ﬁrm, “or at all
Gujerati, Hebrew, and other languages.
events very few ﬁrms, could possibly keep a collection of
expert clerks who could inform them whether the signatures

in every case must be whether
the person signing purported to sign the name of the ﬁrm.
It
would open the door to fraud of the gravest character to hold

were correct.

The question

otherwise.

“ Then it was argued, on behalf of the defendants, that the
transactions were gambling transactions, and were, to the
knowledge of the plaintiff, fraudulent as against their ﬁrm. As
to this last charge there is no evidence whatever.
as to gambling

is settled

That was

by

Universal Stock

The question
Exchange v.

of bargain and sale of stock.
., in summing up, said: ‘A man goes to a broker and
Cave
directs him to buy and sell so much stock as the case may be.

Strachan.

J

(6)

a case

That may be, in the eye of the purchaser,
action, or it may not.
(1) (1841)
(2) (1860)
(3) (1840)

If

M. & W. 284.
H. & N. 513.
11 A. & E. 339.

9

5

gambling trans
he means to invest his money in the
a

(4) (1862) 13 C. B. (N.S.) 278.
(5) (1880) 5 C. P. n. 109.
(6) [1896] A. o. 166.
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of the stock

purchase

undoubtedly is

which

he orders

241

to

be

bought, that

perfectly legitimate and real business trans
If he does not mean to take up his stock, if he means
action.
to sell again before the settling day arrives, that may be a
gambling transaction so far as he is concerned, but it is not
a

necessarily a gambling transaction so far as the broker is con

cerned; and in order to be a gambling transaction such as
the law points at, it must be a gambling transaction in the
intention of both parties to it . . . . notwithstanding these
ostensible

terms of business was there a secret understanding

that the stock should never be dealt with.’

This summing-up

was held to be perfectly accurate.

“ The
question then is, ‘Was there a common intention to
’
can so hold having regard to the
do not see how
Wager?

I

I
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fact that rice was in certain instances

I have

delivered and paid for.

just referred to, and In re Gieve (1), there
In my opinion the
never was any transfer of stock at all.
plaintiff is entitled to succeed, and there will be a decree for
the amount claimed with interest from date of decree at 6 per

In

the

cent.

case

with costs.”

Cohen, K.C., and James Fox, for the appellants, contended
in the ﬁrst instance that the Court below was wrong on the
evidence in ﬁnding that Wong Kaim Chew, the ﬁrst defendant,
was the managing partner of the appellants’ ﬁrm, and had

authority to bind the ﬁrm by the promissory notes sued on.
Also, that it was wrong in ﬁnding that the character signed to
the notes was that of the ﬁrm or such as they were in the
habit of using. In law the Court should have held that on
the face of the promissory note for Rs.127,820,

the considera

tion was invalid, and that the note was not binding or enforce
able in law. As regards the note for Rs.5198, which was
expressed to be for brokerage, the contracts produced by the
respondent

shewed that he and the ﬁrst defendant

one another as principals.
able on such
note.

Then,

contracts,

As brokerage could not

there was no consideration

as regards the

dealt

with

be charge

for that

ﬁrst-mentioned note, the contracts

(1) [1899]

1 Q.

B. 794.

J.

C.

1901

"YW
Kose Yam
LONE & Co.
'0.

Lowsm
Names.

-
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J.

O.

1901

"YV
KoNc YEs
Lame 8: U0.
U.

Lows as
Names.

[L.

1::

in respect of which it was given were for differences only, andas such were void as contracts by way of wager: see Indian
Contract Act (IX. of 1872), s. 30; Universal Stock Exchange
v. Strachan (1); In re Gieve. (2)
Danckwerts,

K .C.,

and Mayne, for the respondent,

that the Court below

contended

right on the evidence that the
appellants’ business was 'in fact carried on by Kaim Chew, and
that in any case he had power as a partner to bind his ﬁrm.
was

The respondent’s rights could not be affected by any defect
in the particular form of signature adopted: see Forbes v.
There was nothing illegal in the transactions.
There was no evidence to shew a common intention to wager
existing between the parties at the time of the contract, that
Marshall.

being

(3)

the date to which all the evidence should be referred.
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On the contrary, numerous
between

the

parties

contracts were in evidence

other

entered into

by

Kaim Chew with the

respondent which were real contracts intended to be executed,
and which had been carried out and had been paid for by the

The presumption was that those sued upon were
also intended to be carried out, and there was no sufﬁcient
evidence to the contrary. Reference was made to Forget v.
Ostigny (4); Universal Stock Exchange v. Strachan (1); In -re
respondent.

Grieve. (5)

Cohen,

1901

?V§'
Jmw 13.

e

K.C., replied.

The judgment of their Lordships was delivered by

The respondent in this appeal, who is
LORD HOBHOUSE.
plaintiff in the original suit, sued the defendants, now appel
lants, in the Court of the Recorder of Rangoon for the recovery
The plaintiff is a
of money secured by two promissory notes.
carrying on business under the ﬁrm of Robert
The defendants carry on
Sutherland & C0. in Rangoon.
business with other persons under the ﬁrm of Kong Yee
rice trader

Lone

as

rice

millers, general merchants,

and

commission

agents.
(1) [1896] A.C.166.
(2) [1899] 1eQ. B. 794, 799.
(5) [1899]

(3) (1855) 11 Ex. 166.
(4) [1895] A. 0. 318.
1 Q. B. 794.
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The notes sued on are in the form following

:—-

-

-

“ Rangoon, 11th September 1899.

“ Rs. 1,27,820.
..
“ On demand we the
00.,
Yee
Lone
and
Kong
undersigned
promise to pay to Messrs. Robert Sutherland and Co. or order
the sum of rupees One lac twenty-seven

thousand and eight

hundred twenty only for value received in difference on rice.

“

“
“

N0te.——--The
.

(Sd.)

translation of the above Chinese character is—
”
“‘
Kwong Ship Loang.’
“
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“ Rs. 5,198.

Signed in Chinese character,

Kong Yee Lone & Co. (in English).

Rangoon, 11th September 1899.

1. O.

“ On demand we the
undersigned Kong Yee Lone and Co.
promise to pay to Messrs. Robert Sutherland and Co. or order

Five thousand one hundred and ninety-eight
and anna one only for value received in brokerage.
the sum of rupees

“

“

(Sd.)

Signed in Chinese character.

Kong Yee Lone & Co. (in English).

“ Note.—The translation of the above Chinese character is—
“ ‘
”
Kwong Ship Loang.’

The defendants

that the character signed to the
notes indicates, not their ﬁrm, but somebody or something else ;
and, further, that the dealings on which the notes are founded
pleaded

were effected between the plaintiffs and one

Kaim Chiew, who,

though a partner, was not the manager of the ﬁrm, and had no
authority to bind it. A large part of the controversy in the
Court below and at this bar related to these two defences.
Their Lordships will not discuss them further now. One
turns on the niceties of Chinese handwriting, and the other on
a variety of circumstances adduced to shew the position of
Kaim Chiew in the defendants"ﬁrm. Both have been ruled
Recorder in favour of the plaintiff, and at the
close of the argument their Lordships were clear that the
evidence fully justiﬁed his rulings.
by the learned

A more

serious

objection -to the plaintiffs

suit is that the

J.

C.

1901
~'v~

Kore Ynn
LoNa & Co.
v.

Lowasn

Nnuss.
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J.

C.

1901

\2Ql
Koue Yam
LoNa & Co.
ll.

Lowana

Namna.

[L.

Re.

for which the promissory notes were given was a
gambling transaction. The law applicable to the case is the
Indian Contract Act, which enacts as follows :-—
“30. Agreements by way of wager are void; and no suit
shall be brought for recovering anything alleged to be won on
consideration

any wager, or intrusted to any person to abide the result of
any game or other uncertain event

on which

any wager

is

made.”

This is substantially a transfusion of English law into the
Indian statute book. Mr. Danckwerts urged that there is a
“gaming and wagering”
English statute and in the earlier Indian Act (XXI.
of 1848) and the expression “by way of wager” used in the
Their Lordships are unable to perceive
present Indian Act.
the distinction.
Two parties may enter into a formal contract
difference

between

the expression
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,used in the

for the sale and purchase of goods at a given price, and
their delivery at a given time.
But if the circumstances
such as to

for
are

warrant the legal inference that they never intended

any actual transfer of goods at all, but only to pay or receive

market price of
the goods should vary from the contract price at the given
time, that is not a commercial transaction, but a wager on the
rise or fall of the market. The question is of which nature
money between one another

according

as the

were the dealings which formed the consideration

for the notes
sued on. Were they for genuine purchases of rice, or only for
payment of money by one orithe other according to the changes
and chances of the market?

The contracts

by which the plaintiff purports to buy rice

from the defendants

are broadly divisible into

two classes.
They are distinguishable on their face by what is called the
option clause. In one class of contracts, shewn in Exhibits
D.

12 to

D. 20, the seller has an option to deliver rice from a
number of speciﬁed mills, among which that of the defendants
In the other class, shewn in Exhibits D. to
is not included.

D.

11, the

In
only mill speciﬁed is that of the defendants.
fact, this second class leaves no option to the seller, though the
expression used in and appropriate to the ﬁrst class is retained
in the class where only the defendants’ mill is speciﬁed.

VOL.-

INDIAN APPEALS.
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The defendants’ mill is

245

one, capable, as the plaintiff

a small

Their partner

states, of putting out 30,000 bags in a month.

ship capital, too, is small, being ﬁxed by their deed at a triﬂe
more than a lac of rupees.

In

.

the year 1899, by fourteen contracts

for rice from the defendants’

mill.

All

were duly fulﬁlled by

delivery and payment.

Contracts of the ﬁrst class are very different both in their
character and in the treatment of them by the parties.
The
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plaintiff’s clerk Sitaram produced an account (Exhibit I.)
shewing the dealings which took place between the parties
from

January, 1898, to August, 1899.

They are very large,
million
of
The witness
considerably exceeding
bags.
was asked to mark the items for which the rice had been
half

The items

a

Exhibit I.

1) consist

of

mentioned

as

of the second class, and 5000 more which are the subject

of

delivered.

so marked

(see

the 22,250 bags which fell under the contracts
other contracts made
missory notes.

It

5000 bags were

subsequently

to the date

to

of the pro

does not appear by the record whether those

bought under the ﬁrst or the second class of

contract.

v

There is some difﬁculty in applying Sitaram’s oral evidence
Exhibit I., because the exhibit relates to a wider range of

dealings than those under discussion.

The oral evidence is to

the following effect :—
“
Out of 193,250 bags sold to plaintiff 27,250 were delivered.

“Of

the

defendants

amount in Exhibit

I. put down

as

bought

by

from plaintiff, i.e., 258,000 bags, none at all were

Those were re-sales for differences.
On the 28th
June whoever acted for defendants began a very heavy specula
tion. On that day defendants sold to the plaintiff 30,000 bags,
delivered.

on the 5th
30,000,

July

on 18th

30,000,

on the 10th

July

15,000,

24th

for delivery August—

30,000

10,000, on 16th

October.
Von.

XXVIII.

C.

1901

‘IYV

Korre Yss
Lorvn & Co.
-U.

ranging in time from
end
of
August, the plaintiff bought from the
January to the
All these contracts, which are
defendants 22,250 bags of rice.
set out in the record and are conveniently tabulated in the case
lodged for this appeal, are contracts of the second class, namely,
i

J.

S

Lowmn
Names.

INDIAN APPEALS.
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J. C.
1901

V.-U
Koue Ym:

Loss

& 0o.
v.

Lowmn
NANJEE.

[L. R.

“ On 5th
August defendants bought 62,000 and 94,000 bags.
On 7th August 20,000. On 21st August plaintiff purchased
20,000 bags.

“ Exhibit A. was
given for differences on these sales.”
Whether the differences were for the sales in August alone,
or for those in June and July also, is not clear, and there is a

But that does not substan
slight discrepancy in the ﬁgures.
tially affect the result of the witness’s accounts and statements,
which is clear enough.
Out of the half million or more bags
represented in Exhibit I. there were delivered prior to the date
of the promissory notes 22,250 bags, every one of which

was

As to the other 5000
delivered, it is not shewn that they were under the ﬁrst class.
For all that appears there has not been delivery of a single bag
sold under the second class of contract.

During seven weeks in June, July, and
August, 1889, were made the contracts on which the notes in
suit are founded.
They are the last seven items in Exhibit I.
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under the ﬁrst class.

They appear to be for 199,000 bags at various prices, aggre
gating upwards of ﬁve crores of rupees. The latest delivery
was to be on October 7.

Now the output of the ﬁrm itself would not be much
60,000 bags during the currency of the contracts; and
had dealings with other persons besides the plaintiff.

over
they
The

capital of the ﬁrm, as stated, was a triﬂe more than a lac of
The cost of the goods would be that amount multi
rupees.
plied ﬁve hundred fold. It is possible for traders to contem
plate transactions so far beyond
very unlikely.

In point

their basis of trade, but it

is

of fact they never completed, nor were

they called on to complete,

any one of the ostensible

trans

is that neither party ever
When the two classes of contracts are
compared—the one class suitable to traders such as the defend
ants and fulﬁlled by them, the other extravagantly large and
left without any attempt at fulﬁlment—-the rational inference
actions.

The rational inference

intended completion.

moral certainty. Their Lordships think
it
is unreasonable to draw any other con
that from these data
clusion than that the description which the larger promissory
note gives of the consideration for it is the correct one. It is
is strengthened

into

a

VOL.

XXVIIL]

INDIAN APPEALS.

for “ difference on rice ”—-not,

as
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J.

now contended, for the price

of rice resold by the plaintiff to the defendants.

1901

The judgment of the learned Recorder does not dwell on the
above considerations.
He quotes the judgment of Cave . in

J

the case of Universal Stock Exchange v. Strachan (1), which,

their Lordships agree, lays
then asks whether there was
“
to wager; and he adds,
having regard to the fact that
as

I

delivered

and paid for.”

He
down the law very clearly.
in this case a common intention
can so hold,
do not see how

I

the rice was

in certain instances

But he does not observe that the

all belong to the class of contracts as to which it is
reasonable to infer that they were genuine contracts for the sale
and delivery of goods.
Their Lordships hold that the consideration of the notes
instances
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sued on was a number of wagering

contracts within the mean

They will humbly advise
ing of the Indian Contract Act.
His Majesty so to declare, and, reversing the decree below, to
dismiss the suit with costs.
The plaintiff must also pay the
costs of this appeal.

C.

..

Solicitors for appellants: Hopgoods at Dawson.
Solicitors for respondent : Bramall, White at Sanders.
(1) [1896] A. C. 166.
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J

.

C.*

BATUL BEGUM

.

.

.

1901

~IYV
June 19;

i.

July

13.

.

.

[L. R.

.

.

.

PLAINTIFF;

AND

MANSUR ALI KHAN

AND

Ornnns.

.

.

DEFENDANTS.

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD.

X V. of 1877, arts. 10, 120, 144—Ph.z/sieal Possession
Oonstruction—Suit by Mahomedan P-re-emptor.

Limitati0n—Act

In

a suit to declare a right of pre-emption

the heir of a mort

against

gagee of an undivided share of an estate who had foreclosed :—

Held, that the suit was barred by art. 120 of the Limitation Act, 1877,
six years from the expiry of the year of grace allowed in the

after

foreclosure
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Ali

decree.

,

(1892) Ind. L. R. 14 Allah. 405, approved.
Held, further, that neither art. 10 nor art. 144 applied; the former
Abbas v.

Kalka Prasad,

because the defendant

had never

Physical possession means

APPEAL from
afﬁrming

obtained

physical possession within

its

since he had never enforced partition.

meaning,

a

a personal

and immediate

possession.

of the High Court (Feb. 16, 1898)
the Subordinate
Judge of Gorakpur

a decree

decree of

(Nov. 28, 1894).
The appellant, on

July

4, 1894, sued the respondents,

under

in their Lordships’ judgment, to
enforce her right of pre-emption in respect of certain shares
in villages named in the plaint. The respondent Bhagwati
the

circumstances

stated

Parshad alone put in a written statement, in which he pleaded
limitation.
Both Courts upheld this plea. The First Court
applied the law laid down in Ali Abbas v. Kalka Prasad(1),
and held that, as six years had expired from the year of grace

in certain foreclosure proceedings which completed the respond
The date of that expiry was
ents’ title, the suit was barred.
January 20, 1881. The High Court, while afﬁrming this decree,
Judge had misunderstood the
They dissented from the proposition

considered that. the Subordinate
case

’

on which he relied.

Present: Lonn
Rrunaan Couun.

Honnousn, Loan

(1) Ind. L. R.

DavnY,

14

Loan

Allah. 405.

RonsrrrsoN,

and

Sm

VOL.
of
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law enunciated in that

sale

to in art. 10

referred

of 1877 (The Indian

where

case,

249

it was held that the

XV.

of the 2nd schedule of Act

Limitation Act) must be an absolute one
effect and operation, in those cases where

having immediate
the interest passed is capable of physical possession, by physical
possession, and where it is not by the creation of a title under
an instrument duly registered.

They could not

was any the less an absolute one because

see

how

a sale

it was not to take

immediate effect and operation, and in their opinion, the other
conditions being present necessary to make art. 10 applicable,
art. 10 could apply to a sale which

in its inception was

a

mort

gage by conditional sale, but which either by the operation of

Regulation
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had

VII. of

1806, or by the operation of Act

in effect an absolute

become

sale,

with

IV. of

the

1882,

right of

redemption gone.
The judgment was concluded in the following terms :—
“ In the
present case, if the whole of the property sold was
capable of physical possession
vendee, we should

Act

XV.

being taken by the mortgagee

hold that art.

of 1877 applied.

10

of the

schedule of

..2nd

The question really turns,

said, on what is the meaning

as we have
’

‘

physical possession as that
term is used in art. 10 of the 2nd schedule to Act XV. of 1877.
It must mean something different from ‘ actual possession,’ and
it must mean something different from ordinary possession. In
clause 1 of s.

1

of Act

XIV.

of

of 1859, which was the clause pre

scribing the limitation in suits for pre-emption, the term used
was ‘ possession,’ and limitation ran from the time of possession
being obtained by the vendee.
a

Full

Bench of the Sadr

Act No.

XIV.

possession.

In Goordhun v. Heera Singh

of 1859 must be an actual and not

In

(1)

Diwani held that the possession of

1868 the question

came again

a

constructive

before a

Full

Bench, then of this Court, and in Ganeshee Lal v. Toola
Ram (2) the Full Bench decided that the possession of Act XIV.
of 1859 included constructive as well as actual possession.
It
is probable that that decision led to the alteration of the
wording of the article relating to limitation in pre-emption
suits in the next succeeding Limitation Act.
In art. 10 of the
(1) (1866) s. D. A. N. W. P. 181.

(2) (1868) N. W. P. H. C. Rep. 376.

J.

C.

1901

\f\I§l
Byrun
Bacon
v.

MaNsun ALI
KHAN.
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J.

C.

1901

vl-~l

Byrun
Bscum
v.

MaNsun Am
KHAN.

IX.

it was prescribed that
limitation should run from the date when actual possession
was taken under the sale. Then came a Full Bench of this
Court in 1876, ageshar Singh v. awahir Singh and Others (1),
2nd

schedule

to Act No.

J

of

[L. R.

1871

J

in which a majority of the Full Bench held that the actual
possession of Act No. IX. of 1871 was the -same thing as the
possession of Act No.

XIV.

of 1859, and included constructive

The then Chief Justice of this Court, Sir Robert
Stuart, in our opinion was right in differing from the rest of
He held that the purchaser does not take
the Full Bench.

possession.

actual

of the properties

possession

sold to him

until he

takes
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The next matter to which
physical and tangible possession.
we have to refer is that when Act XV. of 1877 was passed, the
Legislature, still determined, in our opinion, to exclude con
structive possession from the possession from which limitation
should run under art.
and

they added a different

property which

of

did

‘

physical possession,’
terminus of limitation in respect

10, used the term

not admit of

physical

possession.

As we have said, two of the villages here were of pure
zemindari tenure—that is, they were villages in which the
zemindars got no shares allotted to them by metes and bounds,
but held fractional shares, in respect of which fractional
shares they received a proportionate amount of the proﬁts

It

is said that the mortgagor
used to receive
direct from the tenants of the zemindari body his proportion
of the village.

That, in our opinion, does not
In Unkar Das v. Narain (l2) it was held that a
alter the case.
share in an undivided zemindari mehal was not susceptible of
physical possession in the sense of art. 10 of the 2nd schedule
of the rents payable by them.

Act No. XV. of 1877.

to

We adhere to that decision.

The

Legislature meant some limitation of the term ‘possession’ by
In our opinion, for instance,
the use of the term ‘physical.’
the owner of a house who has let the house to a tenant cannot
be said to be in physical possession
the

tenancy

possession

of

subsists
the

and

demised

his

of that house so long as
tenant remains in exclusive

premises.

In

such

owner has parted with the physical possession
(1) (1876) Ind. L. R.

1

Allah. 311.

a

case

the

to his tenant

(2) (1881) Ind. L. R. 4 Allah.

24.
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J.

for the period of his tenancy, and the tenant alone is the
It appears to us that it
person who has physical possession.
would be straining the English language and going contrary
to the obvious intention of the Legislature to hold otherwise.

In this particular
of the

1901

\I\-§l

BATUL
Broum
'U.

apply, because the whole

case art. 10 cannot

property sold is not capable

of physical

possession

within the meaning of that article, and no instrument of sale
The result is that, art.

has been registered.

art. 120 must apply in this case.

As art.

10

not applying,

120 applies, we have

got to see when the right to sue accrued

to the pre-emptor.

That point is concluded by the Full Bench ruling of this Court
Ali Abbas v. Kalka, Prasad (1), which, in our opinion,

in
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was rightly decided, but which must always

be regarded

as

deciding merely the point referred to the Full Bench, and not
This suit was barred by limitation
the question of limitation.
when brought, and we dismissed this appeal with costs, which

will include fees on the higher scale.”
Ross, for the appellant,

contended

that the suit was not

barred by limitation, for that art. 10 applied.

The property
was capable of physical possession within the meaning of that
article, and, as no possession has yet been taken, limitation
has not begun to run. He referred to Unkar Das v. N arain (2),
which went

so

far

is not susceptible

as to say

that

a share

in an undivided mehal

of physical possession,

and that limitation

ran from the date of registration of the instrument of sale

:

see

Bholi v. Imam Ali. (3) The Full Bench case of Ali Abbas
Kalka Prasad (1) did not decide whether an undivided share

also
v.

is capable of physical possession, but ruled that the title of a

conditional vendee became absolute on the expiration of the
year of grace, and that limitation ran from that date : see also
Starling’s Limitation Act in his comments on art. 10, and
Forbes v. Ameeroonissa
art. 144 is applicable,
and even

if

Begum. (4)

which provides

If

art. 10 does not apply

a period of twelve years

the case is held to fall within

;

art. 120, still it was

(3) (1881) Ind. L. R. 4
(1) Ind. L. R. 14 Allah. 405.
4
Allah.
24.
R.
179.
Ind.
L.
(2)
(4) (1865) 10 Mo0rc’s Ind. Ap. 340, see especially p. 349.

C.

Allah.

MsNsun ALI
KHAN.

INDIAN APPEALS.

of the pre-emptor to sue did
until the ﬁnal decree

that the right

contended

[L. B.
not

accrue and time did not begin to run

for

was passed in favour of the mortgagee, the earliest

possession

decree for which was on August 4, 1891, less than three

years

from the date of suit.
The respondents did not appear.
The judgment of their Lordships was delivered by
LOP.D

The

ROBERTSON.

in this

sole question

is

appeal

whether the suit, brought to declare a right of pre-emption
against the heir of a mortgagee, by conditional sale, who has
is time barred,

foreclosed,

six years having elapsed from the
foreclosure; and the main

expiry of the year of grace after

Limitation Act

120th

applies to the

eof 1877

it does apply, unless either art.

Admittedly

is

a

subordinate

question

10

whether the

applies; and the real question
right in afﬁrming that the case falls under art.
however,

article of

10.

as to the period

the
case.

or art.

144

appellant
There

from

is
is,

2nd schedule to the

which

a
6

of

is

the six years run, assuming art. 120 to apply.
the wife of the nominal respondent Mansur
The appellant
his
Ali Khan, and she derives from him by gift
pie share
original interest in the villages now in dispute, the remainder
of his interest being

still vested in him.

This Mansur Ali

Khan and his brother Zahur Ali Khan at the date of

the

two-thirds of each of the villages of Pat
hringwa, Senduria, and Pipra Kalan, each brother holding
annas
shares of
pies; and the two owned the whole of the
anna share.
The
village of Parsa, each brother holding an
owned

8

4

mortgage

5

Two of the villages were of

zemindari tenure, the other were imperfect pattidari.
On March 14, 1868, Zahur Ali Khan, in consideration
money lent, executed

deed of

pure

of

brothers were Mahomedans.

a

conditional sale to Saju Parshad,

the respondent Bhagwati Parshad),
now deceased (whose heir
It unneces
of the whole of his shares in the four villages.
sary to set out this sale deed as nothing turns on its particular
is

is
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to be whether the

comes

controversy

No change of possession took place on the execution
Zahur Ali Khan died in January, 1876. In
of the mortgage.
terms.
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1880, the mortgagee having also died, the respondent

Parshad,

his heir, foreclosed

Bhagwati
taken under

(by proceedings

XVII.

of 1806), and the money was not paid
within the year of grace, which expired on January 20, 1881.
Some litigation ensued which is immaterial to the present
Regulation

question, and the rehearsal of which would only obscure the
In 1890 Bhagwati sued in the Court of the Sub
narrative.
that he might “be put in
proprietary possession of a 5 anna 4 pie share in each of
Senduria, Pathringwa, and Pipra Kalan, and an 8 anna share
of Mauza Parsa” “by ejecting and dispossessing the defend
ants or any of them who may be found in possession thereof
ordinate

Judge

of Gorakhpur

and by declaring their right of ownership to be extinct,” and
he obtained a decree which on appeal was afﬁrmed by the
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High Court

on

July

6, 1893.

The terms of the decree were,

inter alia, “it is decreed and ordered that the claim of the
plaintiff for possession of the shares of the villages mentioned
in the relief” “be decreed.” On November 27, 1893, Bhagwati
dakhinama, declaring that under the order of
amiat Yai, the Amin of the Court, has
the judge “Munshi
given formal possession to me the decree-holder through my
karinda (agent) over the shares of the villages detailed below,”

executed

a

J

and the names of the villages and number of the shares are
duly set out. Mutation of names was also obtained in respect
to the shares.
Bhagwati then attempted to take physical
possession

of the estate, but he was successfully

Mansur Ali Khan.

resisted by

Bhagwati, therefore, never had possession

at all, unless the possession of Mansur Ali Khan, or the posses
sion of the tenants, or his own “formal possession” will
suffice; and it has not been suggested that his legal rights
entitled him to anything more, in the way of possession, than
he actually obtained unless and until he had enforced a
partition, which in fact never took place.
On

July

4,

1894,

the

appellant

ﬁled

her plaint.

narrated the conditional sale, the foreclosure,
possession, and the “delivery of possession.”
herself

She

the decree of
She described

as a near co-sharer of the vendor (in the conditional
and
asserted that under the condition of the wajib-ul-arz
sale),

J. C.
1901
351%

Bxrur.
BEGUM
‘D.

ALI
Kass.

MANSUR
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J:

C.

1901

v-vv

Bxrur.
Bnoum
‘U.

Mzmsun AL!
K1-ms.

[L. R.

the usage and right of pre-emption under the Mahomedan law
she possesses a preferential right of purchase.

far

as

material, was that

a decree

Her prayer,

so

awarding possession over the

might be passed in her favour
on the basis of pre-emption, the condition of the wajib-ul-arz,
the custom of the village, and the right of pre-emption under

mortgaged shares of the villages

the Mahomedan law, by setting aside all the proceedings and the
foreclosure

decree on payment of Rs.35,000, the considera
tion money, or of any other sum which might be determined
by the Court. A written statement was ﬁled by the respondent
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Bhagwati, in which various grounds of defence were stated—
inter alia, limitation was pleaded, the validity of the gift to the
appellant which constitutes her title to claim pre-emption was
challenged, and her alleged right of pre-emption was denied.
Issues were settled on September
only one which has been tried

19, 1894, but

of those

and

and

decided

requires

For the purposes of

present

notice is that of limitation.

present

question, therefore, the appellant

is to be assumed

have had a right of pre-emption, and the question

the

the
to

is whether

she had lost it by limitation before her plaint was ﬁled.

On November 28, 1894, the Subordinate Judge dismissed the
suit on the ground of limitation, with costs. He held that the
title of the conditional vendee became absolute on the expira
tion of the year of grace, and that the six years’ period of

limitation prescribed by art. 120, Sched. II., of the Limitation
Act begins to run against the pre-emptor from the expiration
of the year of grace.

The appellant

appealed to the

High Court, who, on Novem

the case for the trial of the following
issue: “Does the property in suit admit of physical posses
sion?” Evidence was taken, and the Subordinate Judge, on
January 11, 1897, held that the property in suit does not admit
ber 12, 1896, remanded

On appeal the High Court, on Feb
1898, dismissed the appeal with costs ; and it is

of physical possession.

ruary

16,

against that judgment that the present appeal has been taken.
The view of both Courts is that the appellant’s claim falls

under the 120th article of the 2nd schedule of the Limitation
Act, 1877, which is the ﬁnal and residuary article including all
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suits not specially provided for, and ﬁxing for all such suits the
limitation of six years. It is for the appellant to shew which

J. C.

other article ﬁts her claim: she points ﬁrst to the 10th article
to this article most of the discussion has been directed, and

Byrun
Bneun

this occasioned

the

The 10th article purports to
claim of pre-emption whether the

remand.

apply to suits “to enforce a
right is founded on law or general usage or on special contract.”
One year is the period of limitation; and the time from which

this period begins is “\Vhen the purchaser takes, under the
sale sought to be impeached, physical possession of the whole
of the property sold, or, where the subject of the sale does not
admit of physical possession when the instrument of sale has
been registered.”
The interest of the appellant to maintain
the application of the 10th article is that, if the subject is
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susceptible

of possession, then possession has yet to be taken,

for none has

as yet been had.

The “property sold,” “the subject of the sale,” was in this
case the 5 anna 4 pie share of each of the three villages and the
8 anna share of the fourth. Various questions of more or less
subtlety suggest themselves as to the relation of the holder of
such a right to the possession of the estate. All those questions
are, however,

superseded

by the extreme

language of the 10th article of the
to be considered

is, as the

absoluteness

Limitation Act.

of the

What has

High Court accurately formulated

the question, Does the property admit of physical possession ?

The word “ physical” is of itself a strong word, highly restric
tive of the kind of possession indicated; and when it is found,
as is pointed out by the High Court, that the Legislature has

in successive enactments

about the limitation

gone on strengthening the language

of such

suits

used, ﬁrst, in 1859 pre

scribing “possession,” then in 1871 requiring “actual posses
sion,” and ﬁnally in 1877 substituting the word “physical”

for “ actual,” it is seen that that word has been very deliberately
Their Lordships are of
chosen and for a restrictive purpose.
are
the
Court
right in the conclusion they
High
opinion that
have stated.

Their Lordships consider

that the expression

in regard to the words “ actual possession”
is applicable with still more certainty to the words “physical

used by Stuart

OJ.

1901

\Iv\l
‘U.

Msusus ALI
KHAN.
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J. C.
1901

.l-~

Byrun
BEGUM
12.

MaNsun Am
KHAN.

and that what
possession,”
”
immediate
possession.

[L. R
is

is meant

a

“personal

and

This being the sound construction of the 10th article of the
2nd schedule to the Act of 1877, the facts completely fail the
appellant,

for

the

heir had no

mortgagee’s

semblance

of

physical possession in the true and natural sense of the term.
All that he had directly was the “formal possession” consti
tuted by the dakhilnama, which was ceremonial, and on paper.
The physical possession of the villages was with others,
Bhagwati, not having enforced a partition, could not
physical possession of any deﬁnite portion of those lands,

and
get
and

had no right to oust the existing occupiers.

Lordships
10th article in

consider
so

Accordingly their
that the case does not come within the
far as possession is concerned.
This being

in the third column relating to regis
tration arises ; but the appellant did not argue upon it, and no
suggestion has been made that it affects the argument. The
10th article accordingly disappears from the case.

The alternative

It

supported.

suggestion

that art.

applies to suits

144

applies

cannot

be

“for possession of immovable

property or any interest therein not hereby otherwise specially
provided for,” and the twelve years of limitation are to begin
“ when the
of the defendant becomes adverse to the
possession

Now it is perfectly clear that claims of pre-emption

plaintiff.”

are specially considered in art. 10, and although this particular

claim of pre-emption does not (for the reasons already stated)
fall within
that does not affect the construction of art. 144
claim to enforce
as illustrated by art. 10.
right of pre
as

art.

10

shews,

right; and its primary object

is a

emption is,

a

A

it,

claim impeaching another’s
to set aside the competing

that this plaint has inverted the
proper order and, instead of ﬁrst asking the setting aside and
then asking possession as the consequence, has asked for
possession “by setting aside” cannot alter the nature of

right.

The circumstance

the action.
120th article does

10

nor art.

144

applies, then admittedly the

and the only remaining question

date does the period of six years begin

is

neither art.

;

If

;

Generated for alum (Columbia University) on 2015-05-29 06:37 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

so, the alternative stated

at what

or, to apply the words
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of the Act, when did the right to sue accrue to the appellant ?

It

seems to their Lordships

to be clear that the expiry of the

year of grace is the time at which the pre-emptor’s

right arises.

The mortgagee’s right of property had then become mature,
and the mere fact that he had not enforced that right by a

Their Lord
suit of possession does not affect the question.
ships are satisﬁed of the soundness of the decision of the High
Court of the North West
Prasad. (1)

J. C.
1901
BIMQl

Barun
Bseuu
‘U.

Mmsun Am

Kass.

in Ali Abbas v. Kalka

Provinces

Their Lordships will humbly advise His Majesty that the
appeal ought to be dismissed.
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Solicitors for appellant

Barrow, Rogers rt

:

IYER

N. A. SUBBAMANIA

.

.

.

.

Neoill.

.

J. C.“‘

APPELLANT;

1901

AND

KING-EMPEROR

.

.

.

.

.

.

.

.

RESPONDENT.

ON APPEAL FROM THE HIGH COURT AT MADRAS.
Criminal Procedure

Code, s. 234—-Indictment

Conviction

for

Forty-one

O_ﬂ"ences—

set aside.

Sect. 234 of the Criminal Procedure Code, which provides that a person
may only be tried for three offences of the same kind if committed within
a period of twelve months, is plainly contravened by trying an accused on
an indictment charging him with no less than forty-one acts, extending
over a period of two years.
A trial so conducted is plainly prohibited and illegal, and a conviction
so obtained must be set aside.

APPEAL from

a decision

the Letters Patent

Boddam J

of

., exercising

High Court.
Before Boddam

J

.

of the

High Court under

1865 in review of proceedings

s. 26

of

before

the original criminal jurisdiction of the
the appellant

was convicted

" Present: Tnn Loan CHANGELLOR, Loan MAGNAGHTEN,
RosnnrsoN, and Loan LINDLEY.
(1) Ind. L. R. 14 Allah. 405.

by a jury

Loan DAVEY, Loan

\I\/§l
June 26, 28;
Aug. 2.
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J. C.
1901

\¢v\l

N. A. Sun
RAMANIA

Ivan
U.

KING
Esmrnon.

[L. R.

upon three charges, the ﬁrst being a charge of conspiracy with
one D’Santos to commit the offences of extortion and of
obtaining illegal gratiﬁcation, and the other two of actually
illegal gratiﬁcation on or about August 27,
1896, and May 10, 1897. The appellant was acquitted on
another charge of obtaining illegal gratiﬁcation on March 1,
obtaining such

1897.
ment

He was sentenced to three years’ rigorous imprison
and a ﬁne

of Rs.8000,

and

in default

to

one

year's

rigorous imprisonment.
The appellant was charged

jointly with D’Santos in the
ﬁrst charge, D’Santos being also charged as an abettor with
respect to the three other charges against the appellant.
In the ﬁrst charge it was alleged that various sums of money
through the other accused,
D’Santos, during a period extending from August 27, 1896, to
November, 1898, from various persons, and in pursuance of
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were

obtained

by the

the alleged conspiracy,

appellant

the said sums, including the three sums

which were the subjects of the 2nd, 4th, and 6th charges,
together with several other sums.
D’Santos pleaded guilty to the charges against him ; and the
presiding judge then tendered to him a conditional pardon
under s. 338 of the Criminal Procedure Code, 1898, upon con
dition of his making a full and true disclosure of the whole of
within his knowledge relative to the offences
charged; and D’Santos accepted such tender, and gave evidence
upon the trial of the appellant; but by six of the jury it was
“ not
declared that he had
spoken the truth throughout,” and
the learned judge held his pardon to have been forfeited, and
the circumstances

sentenced him to three years’ rigorous imprisonment.

The appellant thereafter applied to the High Court upon a
certiﬁcate of the Officiating Advocate-General of Madras to set
aside his conviction, and the sentence passed upon him, or for
such other order as the said Court might think ﬁt.

The points raised in the certiﬁcate of the Advocate-General,
so far as material, were—
to the judge to tender a
(1.) That it was not competent
“
of the offences in respect
D’Santos,
none
because
pardon to
of which N. A. Subramania Iyer was being tried was, within
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Criminal Procedure Code, exclusively
triable by the High Court, and that, therefore, the learned
judge erred in law in admitting the evidence given by D’Santos
the

meaning

of

the

witness for the Crown after pardon had been tendered to
him, and in placing the same before the jury.”
“ the learned
judge erred in law in not striking
(2.) That
out the 1st count from the indictment, but trying and convict
as a

it,

and in allowing evidence to
ing N. A. Subramania Iyer on
be adduced by the Crown in respect of ‘the 1st count, as
regards matters of alleged extortions of money and illegal
gratiﬁcations therein speciﬁed, other than those forming the

one trial.”
(4.)

That the learned

judge had wrongly excluded

certain

evidence; and

That he had misdirected the ury.
The High Court decided that the tender

of

a

(5.)

pardon

to

a

D’Santos was not authorized by law, but that his evidence
was rightly admitted; that there was
misjoinder of charges,
They
and that the ﬁrst count ought to have been struck out.
overruled the remaining objections

so

far

as they were relied

and
a

to one of two years’ rigorous imprisonment
Rs.5000, and in default of payment of the ﬁne

a

upon.
They then considered the evidence and set aside the convic
tion on the second count, but afﬁrmed the conviction on the
And they altered the sentence on the appellant
sixth count.
ﬁne of

further term

of nine months’ rigorous imprisonment.
Mayne, for the appellant, contended that the ﬁnal judgment
and sentence of the High Court were illegal and should be
a

verdict of acquittal should be directed
to be recorded in his favour. The ﬁrst point taken was that
the High Court was wrong in holding that while the tender
set aside, and that

of
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subject-matter of the 2nd, 4th, and 6th counts, and placing
the same before the jury.”
“ the said learned judge erred in law in trying
(3.) That
N. A. Subramania Iyer on the lst, 2nd, 4th and 6th counts at

pardon to D’Santos was illegal, his evidence given to earn

J’. C.
1901

wv\l
N. A. Sus
RAMANIA
IYma
‘U.

Kma
Eurzaoa.

INDIAN APPEALS.

260

J.

C.

1901
\@v\l

N. A. Sun
mmmm
IYEB
U.

Kma
Emrsnos.

was admissible.

a pardon

Reference

[L. R.

was

made to Criminal

Procedure Code, ss. 337, 338, 339, 342, 343, and to the Indian
Evidence Act (I. of 1872), s. 24. The evidence was that of a
man still under trial as accused, for conviction does not neces
guilty: see Act V. of 1898, s. 271, and
Queen-Empress v. Ohinna Pavuchi. (1) Inducements were used
to him not in accordance with ss. 337 and 338: see also Reg.
v. Hanmanta (2) ; Queen-Empress v. Dala iva (3) ; Empress of
sarily result from

a plea of

J

India v.

Asghar./1111. (4)

[THE LORD CHANCELLOB said that this

point was irrelevant to the question of illegal trial.] The ﬁrst
count was wholly bad. It charged numerous offences spreading
over more than two years in pursuance of a continuous con

In

spiracy.

the ﬁrst place, a conspiracy

to do anything, the

actual agreement between the parties, does not constitute the
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offence unless
to abetment
109, 111,

it amounts to an abetment, and when it amounts
it is within the Penal Code: see ss. 107, 108,

114, 115, 116,

117.

In

the

second

place,

it is

in contravention of the Criminal Procedure Code, ss. 233, 234,
235, 236, which plainly prohibit an indictment which charges

amounting to abetment and extending over
The policy of the Procedure Code is to
more than a year.
prevent a multiplicity of charges as likely to create prejudice
It limits the number triable to three
and inconvenience.
numerous

acts

when committed within the space of twelve months from the
Such provision amounts to a prohibition,
ﬁrst to the last.
and the neglect of it is not error, omission, or irregulaiity,
within the meaning of s. 537, of a nature to prevent reversal
or order, but vitiates the whole trial and pro
renders them illegal and in violation of the
ceedings,
The indictment being bad for misjoinder, and the
Code.
judge having refused to strike out the ﬁrst count, and having
of

a sentence

and

admitted

not

be

and left to the jury evidence upon acts which could

legally charged, the High Court was wrong in dealing
if the count had been struck out ab initio,

with the case as
and as

if the evidence given could be erased.

(3) (1885) Ind.
(1) (1899) Ind. L. R. 23 Mad.15L.
610.
190.
L.
R.
1
Bomb.
Ind.
(2) (1877)
(4) (1879) Ind. L. R. 2 Allah. 260.

There was no
L. R.

10

Bomb.
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J C.

power under ss. 226—231 of the Procedure Code to strike out
the charge, and no power in the High Court under the Letters
Patent or any other Act to amend the indictment.
The
errors relied

on

the

.

1901

v-.al

N. A. Sus

amounting to
illegality in the trial, affected his defence upon the merits
and occasioned a failure of justice. They were objected to at
by

appellant,

besides

the earliest stage at which objections could be made, and are
not remedied by s. 537.
Reference was made to In the Matter
(1);
Luchminarain
Queen-Empress v. Chandi Singh (2);
of
Queen-Empress

v.

Fahirapa (3) ; In re Abdur Rahman
The High Court had no jurisdiction to

and Keramat. (4)
substitute for the verdict of a jury, based upon evidence in
part inadmissible and in part worthless, their own verdict
upon the residue of such evidence, more particularly
when that residue was inadequate to support it : see clause 26
of the Letters Patent, and compare 11 & 12 Vict. c. 78, s. 2;
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founded

Reg. v. Mellor (5);

Makin v. Attorney-General of New South

The matter having been tried in a manner not
authorized by law, the High Court was not competent to
review the evidence: see Letters Patent, clause 38; Reg. v.
Naoroji Dadabhio (7); Reg. v. Hurribole Chunder Ghose(8);
Wales. (6)

Imperatria: v. Pitamber

Jina

(9); Queen-Empress v.

O'Hara

(10)

;

Wafadar Khan v. Queen-Empress (11); Macleod v. Attorney
for New South Wales. (12)
Phillips, for the respondent, submitted that the ﬁrst charge
was a good charge against the appellant, and that there was
General

The main charge is that of conspiracy.
The
acts done in pursuance or furtherance thereof are all parts of

no misjoinder.

the same transaction.

not taken

Every single act need not

be and was

as a separate offence, or made the subject of a separate

(1) (1886) Ind. L. R. 14 Calc. 128,
131.

(2) (1887) Ind. L. R. 14 Calc. 395.
(3) (1890) Ind. L. R. 15 Bomb.
491,498.
(4) (1900) Ind. L. R. 27 Cale. 839,
844, 845, and 847.

.

(6) [1894] A. C. 57.
(7) (1872) 9 Bomb. H. o. 358.
(8) (1876) Ind. L. R. 1 Calc. 207.
(9) (1877) Ind. L. R. 2 Bomb. 61.
(10) (1890) Ind. L. B. 17 Calc.
642.

(11) (1894)
955.
(5) (1858) D. & B. 468, 502, 519.
(12) [1891] A. 0. 455.
Von. XXVIII.

Ind.

L.

R.
-

21

Calc.
-

T

EAMANIA

IYan
v.

Kma
EMPEROR.
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J.

C.

1901

‘I'v\/

N. A. Sus
mmaNrs

IYER
‘I3.

Kma
Enrasos.

[L. R.

The basis of all is the conspiracy, and the acts done
of it were not all charged as in themselves
offences, three only being selected for that purpose.
[THE
LORD CHANCELLOR.
It is not the joinder that is wrong. It is
charge.

in pursuance

Sect. 235 of the
the trial of all the offences at the same time.]
Procedure Code says that, if in one series of acts so connected
together as to form the same transaction more offences than
one are committed by the same person, he may be tried at one

trial for every such offence. That section provides both in its
enactment and its illustrations for trying numerous offences
at the same time, and the present case falls within the powers
Even

conferred.

supposing

had occurred

procedure

under

that
s. 537

error

or irregularity of
of the Procedure Code,

Generated for alum (Columbia University) on 2015-05-29 06:37 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

the Court had power to say that no injustice had resulted.

It

was right in so holding in this case, for, having regard

s.

235, it could not be said that the trial in this

case

to

was

in plain contravention of the spirit, policy, or provisions of
the Code.

For

the acts alleged in the ﬁrst charge, although

more than three, could have been given in evidence under those

which were not liable to objection, and accordingly
The High Court having
the accused was not prejudiced.
charges

reduced

the

sentence,

justice was satisﬁed

and the reduced

sentence should be allowed to stand.

Mayne replied.
1901

\/cw

Aug.2

The judgment of their Lordships was delivered by

In this case the appellant was
THE LORn CHANCELLOR.
tried on an indictment in which he was charged with no less
than forty-one acts, these acts extending over a period of two
This was plainly in contravention of the Code of
years.
Criminal Procedure, s. 234, which provides that a person may
only be tried for three offences of the same kind if committed
within a period of twelve months. The reason of such a
provision, which is analogous to our own provisions in respect
in order that the jury may not
be prejudiced by the multitude of charges and the inconvenience
of hearing together of such a number of instances of culpability,
and the consequent embarrassment both to judges and accused.
of embezzlement,

is obviously

VOL.

It
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is likely to cause confusion and to interfere with the deﬁnite

proof of a distinct offence, which it is the object of all criminal
The policy of such a provision is mani
fest, and the necessity of a system of written accusation
specifying a deﬁnite criminal offence is of the essence of
criminal procedure.
procedure to obtain.

Their Lordships think that the course pursued, which was
plainly illegal, cannot be amended by arranging afterwards what
might or might not have been properly submitted to the jury.
Upon the assumption that the trial was illegally conducted,

it
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is idle to suggest that there is enough left upon the indict
ment upon which a conviction might have been supported if
the accused had been properly tried.
The mischief sought to
be avoided by the statute has been done.
The effect of the

multitude of charges before the jury has not been averted by
dissecting the verdict afterwards and appropriating the ﬁnding
of guilty only to such parts of the written accusation as ought
to have been submitted to the jury.
It would in the ﬁrst place leave to the Court the functions
of the jury, and the accused would never have really been tried
at all upon the charge arranged afterwards by the Court.

Their Lordships cannot regard this as cured by s. 537.
Their Lordships are unable to regard the disobedience to an
express provision as to a mode of trial as a mere irregularity.

Such

irregularity is not appropriate to the illegality
of trying an accused person for many different offences at the
a phrase as

same time, and those offences being spread over a longer period

than by law could have been joined together in one indictment.
The illustration of the section itself sufﬁciently shews what
was meant.

The remedying
systems
extension

of mere irregularities

of jurisprudence,

but it would

is familiar
be

in most

an extraordinary

of such a branch of administering the criminal law

to say that when the Code positively enacts that such a trial

that which has taken place here shall not be permitted that
this contravention of the Code comes within the description of
error, omission, or irregularity.
as

Some pertinent observations

are made upon the subject by

J.

C.

1901

\/--\I
N. A. Sun
RAMANXA

IYan
v.

Kma
EMPEROR.
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J.

C.

1901

\IY\l
N. A. Sta
RAMANIA

IYan
v.

KING
Emraaon.

[L. R.

Lord Herschell and Lord Russell of Killowen.
a

civil

Where in
(1)
of action were joined, Lord Herschell
unwarranted by any enactment or rule it is much

case several causes

says that

“if

more than an

irregularity”; and Lord Russell of Killowen in
“

Such

joinder of plaintiffs is more than
an irregularity: it is the constitution of a suit in a way not
authorized by law and the rules applicable to procedure.”
With all respect to Sir Francis Maclean and the other judges
who agreed with him in the case of In re Abdur Rahman and
the same case says

Keramat

:

(2), he appears

a

to have fallen into a very manifest

logical error in arguing that because all irregularities are illegal,
as he says in a sense, and this trial was illegal, that therefore
all things that may in his view be called illegal are, therefore,
by that one adjective applied to them, become equal in import
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ance and are susceptible of being treated alike.

But this trial

in the mode in which it was conducted, and
their Lordships will humbly advise His Majesty that the con
viction should be set aside. Their Lordships will make no
was prohibited

order as to costs.

Solicitor for appellant: R. T. Tasker.
Solicitor for respondent : Solicitor, India Oﬁice.
1)

1s94

A. C.

( 2 ) Ind. L. R.

494.

END OF VOL

XXVIII

27 Cale. 839.

INDEX.

i

ACCOUNT:
ACT

III.

See

Lisiimrrix.

CIVIL PROCEDURE

3.

OF 1877, ss. 32, 34: See REGISTRATION.

ACT XV. OF

1877, ss. 7, 28:
See AWARD.
LIMITATION.
1.

Arts.

10, 120, 144:

—-— Art. 13:

See

ACT XIV. OF

1891, s.

AGENCY:

Civii.

See LIMITATION.
PROCEDURE

8:

See

See LIl\IITA'IlION.

ALIENATION

3.

Generated for alum (Columbia University) on 2015-05-29 06:37 GMT / http://hdl.handle.net/2027/mdp.35112103721876
Public Domain in the United States, Google-digitized / http://www.hathitrust.org/access_use#pd-us-google

or Wsans.

OR FOR
GRANT.

AMBIGUITY:

2.

J URISDICTION.

OF WARD’S ESTATE:

“ALWAYS

2.

Conn.

See‘Couar

EVER" (HAMESHA):

See

See Ounn LAW.

AMENDMENT OF AWARD ULTRA VIBES:
Awann.
APPEALAIBLE

AMOUNT:

APPORTIONMENT

See PRACTICE.

See

1.

OF COSTS : See WILL.

1.

AWARD—Powers of Arbz'trator—Amendment of
Award Ultra Vires—Suit on Award—Limitation
—Act XV. of 1877, art. 91.
An arbitrator having made his award has no
power, on its return to him by the registrar in
order to specifythe property comprised in ir, to
enter in the speciﬁcation a decision not comprised
in the award that a particular item belonged to
the appellniit as her dowry.
A suit virtually based upon the award is not
barred by art. 91 of the Limitation Act of 1877
merely because it impugiis the above entry as
unauthorized, and further impugns another clause
for being invalid and ultra vires as being in
illegal restraint of partition.
JAFRI BEGAM v.
- 111
Svun ALI Ram

BREACH OF CONTRACT BY DECREE-HOLDER:
See Co:.1suiv'i- Daosuu.

BUILDINGS

ERECTED BY GOVERNMENT

PLAINTIFFS’ LAND WITHOUT
THORITY: See LANDS TAKEN

ON

AU

FOR

PUBLIC PURPOSES.

CERTIFICATE UNDER

s. 596 OF THE CIVIL
PROCEDURE CODE: See Psaorrcu. 1.
CIVIL PROCEDURE CODE, ss. 595 (c), 596, 600:
Sec PRACTICE.

1, 3.

CODE,

s.

43-—Purchasers'

Suit for Speciﬁc Performance—Former
Disturbance of Possession.

Suit for

In a suit by purchasers against vendors for
speciﬁc performance of their agreement it ap
peared that both parties had previously sued,
praying relief only as regards possession of the
property sold or compensation for its disturbance,
the purchasers in their cross-suit omitting to
seek the relief now claimed :—
Held, that it was barred by s. 43 of the Civil
RANGAYYA GOUDAN 1:. NAN?
Procedure Code.
—
- 221
JAPPA Rso
s.
2.
Proc-"erts—S'uit

295-Order for Distribution of Sale
to ascertain Prio-rities—-Limitation

—Act X V. of 1877, art. 13.
An order under s. 295 of the Civil Procedure
Code for the distribution of the price of property

sold in execution amongst the decree-holders is a
step in an execution proceeding, and does not
import a conclusive adjudication as to rights of
priority.
.. l
..
l
l
A suit to readjust it is not a suit to set aside
the order, but is authorized by s. 295, and is not
within the meaning of art. 13 of the Limitation
Act of 1877.
Vishnu Bhikaji Phadlre v. Achut Iagunnath
Ghate, (1890; Ind. L. R. 15 Bomb. 438, approved.
- 203
SHARKAB Sans? v. MEJO MAL.

COMPENSATION:
Prsrosus.

See

LsNns TAKEN ros PUBLIC

CONSENT DEGREE — Construction — Breach -of

Contract by Decree-holder.
By a consent decree on a mortgage it was
provided that if the decree-holder received a
ﬁxed sum by a. ﬁxed date, the whole amount of
the decretal money should be considered as satis
ﬁed and the unpaid balance remitted.
It was
further provided that if the judgment debtors
from time to time sold or leased the plots of
mortgage property, which were numerous and
not contiguous, the decree-holder should within
thirty days of receiving particulars appraise the
same, and if he approved the transaction and
received the price, execute a deed of consent :—
Held. that it was a breach of contract by the
decree-holder to refuse to appraise until the
whole of the money was procured and- an
appraisement could be made of all the properties
By so doing he rendered it impossible
together.
for the judgment debtors to ﬁnd the ﬁxed sum
by the ﬁxed date, and accordingly could only
recover that sum without interest, being in the
same position as if he had refused it tender

INDEX.

266
CONSENT

DEGREE-continued.
LAL Rov

thereof.
HARENDRA
MAHARANI DAEI

-

-

CONSTITUTION OF THE COURT:

CuownnaY

-

-

o.
89

See JURISDIC

TION.

CONSTRUCTION 2
See CoNsuNr Dacnnn.

or CANAL oN GovnnN
MENT LANns.
CoNrsAors BY WAY or Wscnn.
Counr or WAans.
Dncann UPON A MoalrnAcn.
Grrrs roa MAINTENANCE.
GRANT.
LIMITATION.
1-3.
DIAINTENANCE GRANT.
Ounn LAW.
Po'rlrAn.
CONSTRUCTION

WILL.

2.

CONSTRUCTION OF CANAL ON GOVERNMENT
LANDS—Sanction
of the Go'vermr|ent—Title to the
Canal—Sanad—C0nstruction—Right
of Govern
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ment to take over Management.

A canal supplied with water from the Sutlej
having been constructed at great expense by
certain predecessors of the plaintiffs, for purposes
of irrigation, with the sanction and encourage
ment of the Government, partly on Government
lands and partly on the lands of private owners
under arrangements with them :—
Held, that the plaintiffs became thereby pro
prietors of the canal, entitled to have the waters
of the Sutlej admitted into it so long as it was
used for the purpose for which it was originally
designed.
Ramsden V. Dyson, (1866) L. R. 1 H. L. 170,
approved.
Thereafter the Government having made cer
tain grants to the plaintiffs or their predecessors
by a sanad which provided that the grantor,
whenever he thought it necessary, might take
into his own hands and control the management
and distribution of the waters of the canal :—
Held, that this provision did not give to the
Government a right to conﬁscate the canal, and
that by assuming the management they neither
acquired proprietary rights nor became account
able as trustees to the owners for the proﬁts.
AHMAD Ysn KHAN v. Snonnrsav or STATE FOR
- 211
INDIA IN CouNorL
CONTRACTS
RY WAY OF WAGER—Indian
Contract Act, s. 30—Constru.ction.
Agreements by way of wager are void by the
Indian Contract Act, s. 30. No distinction is to
”
be drawn between the words “ by way of wager
”
as
and the expression “gaming and wagering
used in Act XXI. of 1848 and the English Act
Where the circumstances
(8 & 9 Vict. c. 109).
as to contracts for sale, purchase, and delivery of
goods are such as to warrant the legal inference
that the parties never intended any actual trans
fer, but only to pay or receive differences, the
contracts must be deemed to be by way of wager.
239
KONG Ynn LoNn & Co. v. Lowmr. NANJEE

CONVICTION SET ASIDE:
oanrnn

See CRIMINAL
Conn, s. 234.

Pao

Arr.

[IND.

Von.

XXVIII.

COURT OF WARDS—Alienali0n of Ward’s Estate
—Oudh Revenue Act, 1876, s. l72—Con.st1-action.
It is not within the power ofa Court of Ward
to make a voluntary alienation in perpetuity or"
its ward’s real estate.
Where the Court of Wards had granted with
out oonsideration certain villages to the respond
ents, who were, however, entitled to maintenance
out of the estate in his hands :—
Held, that the grant was ineffectual to pass
title, inasmuch as it was not proved to have been
for the beneﬁt of the estate and the advantage of
the ward within the meaning of s. 172 of the
Oudh Revenue Act. 1876.
RAJA MOHAMMAD
Mu1urAz ALI KHAN v. SAxHAwAr ALI KHAN.
RAJA MOHAMMAD MUMTAZ ALI KHAN v. Fsnnyr
Am KHAN

CRIMINAL PROCEDURE CODE, s. 234—Indict
ment for Forty-one Oﬁences— Conviction set aside.

Sect. 234 of the Criminal Procedure Code,
which provides that a person may only be tried
for three offences of the same kind if committed
within a period of twelve months, is plainly con
travened by trying an accused on an indictment
charging him with no I6:-S than forty-one acts,
extending over a period of two years.
A trial so conducted is plainly prohibited and
illegal, and s. conviction so obtained must be set
aside.
N. A. SUBRAMANIA IYan v. KrNo-E1u

rnsos

-

-

-

-

-

-

'57

CANNOT BE VARIED IN TI-IE
EXECUTION
DEPARTMENT :
See
Pascrros. 2.
DECREE UPON A MORTGAGE—Oonstr|wtion—
Interest to Date of Payment—Transfer
of Property

DEGREE

Act, s. 88.
Sect. 88 of the Transfer of Property Act must
not be construed as precluding interest upon a
mortgage afti-r the day ﬁxed for payment of the
amount due thereunder into court.
Where a decree directed payment of the mort
gage money wilh interest to the date of payment,
held, that a subsequent direction in the same
decree to calculate interest up to the date ﬁxed
for payment into court without anv refusal of
interest after that date was insufﬁcient to limit
the amount of the decree or to introduce any
MAHARAJAH or BHARATPUB
ambiguity thenrein.
- 85
v. RAM KANNO Dar

-

EFFECT

IN A
OF RECITED
TRANSFER
MORTGAGE DEED: See IMPAnlrInr.E
ZEMINDARY.

.

ELDER SON BY A JUNIOR WIFE: See Ounn
ESTATES Aor (I. or 1869), s. 22,
sue-s. 11.

EVIDENCE:

See LIMITATION.

EXECUTION

OF MORTGAGE DEED:

3.
See

Pun

DANASHIN.

EXECUTION PROCEEDINGS:
FORMER

See PRACTICE.

2.

SUIT FOR DISTURBANCE OF POS
SESSION: See Crv1L Pnocnnusu Conn,
s. 43.

1.

IND. APP. VOL.

INDEX.

XXVIIL]

INDICTMENT FOR FORTY-ONE OFFENCES

GIFTS FOR 1lIAINTENANCE—Oonstructz'on—
Brimdfzwie Gifts for Life.
Gifts or contracts expressed to be for main

See CRIMINAL

tenance, and indeﬁnite as regards duration, may
be shewn by the acts of the parties or other cir
cumstances to be intended to operate in per
petuity ; but prima facie they are limited to the
life either of grantor or grantee.
Where the ordinary construction of a. gift for
consideration was that it guuranused payment of
an annuity for the life of the grantor, held that,
in the absence of evidence to the contrary, it
Ksnm NauseY v. HEINRICI-IS AND
must prevail.

ANornnn

-

-

GBAN’l'—Constrzwtion—“

-

Always

(lL(l/IIL68hG)-—- Words.

-

—

or for

193

ever

”

The words “always or for ever” (hamesha)
with limiting the
interest given; and where the circumstances
under which it is given and the expressions used
in a grant or award indicate that it is personal
to the donee, it will be construed as a grant for
Hussm
life.
AZIZ-UN-NISSA '0.
l1‘ssssnnu§
Keg,;
in

Paocnnunn

INIEERITANCE:
1869),

See Ounn Esrsrns
s. 22, sun-s. 11.

IITVALIDITY

OF ALLEGED
TRATION.

8

Conn, s. 234.

WAKF:

Aer (L

oF

See REGIS

.TUIB.ISDICTION—Practr'ce—Act
XIV. of 1891,
s. 8—Ccnstituti0n of the Court.
Under s. 8, Act XIV. of 1891, the Additional
Judicial Commissioner sitting alone has no ower
to hear an appeal from the Subordinate Judge of
Rai Bareli.
It must be heard by him and the
Judicial Commissioner sitting together. Games
—
- 181
Bsxnsn SINGH 1:. DALIP SINGH
See PRAC'1‘IcI1‘..

1—3.

a grant are not inconsistent

GRANT FOR.

LIFE

I1\IP\BTIBILITY:
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267

(I. of
IKL‘-ABTIBLE
t

1869),

: See

MsmrnruNcn GRANT.

See
Ounn Esrsrns
s. 22, sue-s. 11.

ZEMINDABY —

Acr

Unregistered

of Property Act—E:ﬂ"ect of
Trrmsfer—Transfer
Recited Transfer in a Mortgage Deed--Notice to
Revenue Authorities of alleged Transfer.
An impartible zemindary having been mort
gaged, the zemindar, with other members of the
joint family, including the defendant, his then
presumptive heir, executed a deed-poll addressed
to the mortgagee which recited a transfer of the
zernindary to the defendant, and required the
mortgagee, if paid off either by all the family or
In
by the defendant, to surrender to the latter.
pursuance of this deed, arzis were addressed to the
Collector and Deputy Collector of the district,
and a statement was made by the zemindar to
the Collector that a transfer had been effected
which was followed by mutation of names in the
defendant’s favour.
Held, (1.) that the arzi and statement could
not operate a transfer for which a registered deed
was prescribed by the Transfer of Property Act;
(2.) that the mortgage deed was both in form
and substance a transaction between the family
and the mortgagee for the purpose of strengthen
ing his title, and not between the several
members of the family ;
(3.) that it. did not evidence a contract
defendant
between
the zemindar
and the
which the latter could enforce.
IMMUDIPATTAM
'1‘:-iinuouazu S. O. Kouosna Nan; 'u. Pnsrvs
- 46
DQRASAMI
INCIDENTS OF LAND GOVERNED BY THE
LOCAL LAW: See LaNns TAKEN Fon
Pcsmc Pusrosns.
-INDIAN CONTRACT ACT, s. 30: See CoNrsacrs
BY WAY or \VAer:a.
INDIAN LAND ACQUISITION ACT, 1894, s. 6:
See Lrmns TAKEN ron Pcsme Puarosns.

TAKEN FOR PUBLIC PURPOSES-—
Zanzibar Order in Council, 188~1—Indian Land
Act, 1894, s. 6—C'ompensat1..'0'n—
Acquisition
Incidents of Land governed by the Local Law—
Mahomedan Law of C0mpensat1Ton—Buildings
LANDS

erected

by

Government

on

the

Plaintiﬂk’ Land

without Authority.
The lands of the plaintiffs in the island of
Mombasa, part of the dominions of the Sultan of
Zanzibar, were taken for a railway by the British
Government under s. 6 of the Indian Land
Acquisition Act, 1894, which had been brought
into force in Zanzibar by Order in Council.
In a suit for compensation for the value of the
lands so taken, and also of the buildings previously
erected thereon by the said Government without
authority :—
Held, (1.) As regards the lands, the plaintiffs
are entitled under the said Act to the market
value thereof at the date of service of notice,
under s. 6, including such actual speculative
advance therein as had already taken place in
consequence of the railway scheme; but excluding
any future speculative advance from the like
cause.

(2.) As regards the buildings. English law
applied under the Order in Council of 1884 and
the subsequent treaty of 1886.
By that law,
notwithstanding treaty rights of exterritoriality,
the lcx loci rei sites governs the incidents of land,
that is in this case Mahomedan law, of which
law a Zanzibar judge has judicial cognizance.
(3.) By Mahomedan law the houses did not
become the plaintiffs’ property.
The plaintiffs
are entitled to have them removed, and the value
to them of the right to have them removed from
lands which have OL‘&SLd to be their property is
the measure of the compensation due.
T1-in
Ssoasraav or Srarn roe FOREIGN AFFAIRS v.
CHARLEeWORTH,

PrunNe

& G0.

-

-

121

LEAVE T0 APPEAL.
See PRACTICE.

LIABILITY

3.

OF RAILWAY COMPANIES—Loss
of Life from Explosives in a Railway Carr-iage—
NegIigeme—Onus probandi.
Railway companies are bound to use proper
c-are and skill in carrying their passengers; they
are not liable as coininon carriers of passengers
independently of negligence.
Where a passenger was killed in a railway

INDEX.

268

LIABILITY

OF RAILWAY COHPANIE8—contd.
carriage by an explosive illegally introduced
into it :—
Held, that the railway company was not liable
in damages unless guilty of negligence in per
mitting the ﬁreworks to be brought into the
As it was not the duty of the company
carriage.
to search every parcel carried by a passenger, the
onus was on the plaintiff to shew that the parcels
containing the ﬁreworks suggested danger.
Collett v. London and North Western Rg. Co,
EAslr INDIAN
(1851) 16 Q. B. 984. explained.
144
RAILWAY COMPANY v. KALIDAS Mnimimzn

LIFE ESTATE.
See

Por'rAII.

LIMITATION—Act
XV. of 1877, as. 7, 28—Con
stru.ction—Time Limit after Disability ceases—
Extinction of Right is matter of Evidence and not
of Pleading.
The effect of s. 7 of the Limitation Act of 187 7
is that a person under disability may institute
a suit within the same period after the disability

ceased
as he would otherwise have been
allowed under the schedule provided that the
time so allowed shall not exceed three years from
the cessation of the disability.
Where the respondent sued to recover a share
of two villages as joint estate of himself and the
appellant, and the latter appeared to have been
of them as separate property in
dispossessed
favour of the joint estate :—
Held, that he could not have sued after three
years had expired from his attainment of majority,
and by s. 28 his separate right to the property
(if any) was extinguished. That extinction of
-separate right was evidence of the respondent’s
title, and need not be pleaded. VAsuIJnvA PADHI
GARU v. MAGUNI DEVAN BAxsI-II
-KHADANGA
81
MAHAPATRULU GARU -
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has

'

—— Act XV. of

arts. 10, 120, 144
Possession—C0nstr1.wtion—Suit
by
—Physz'cal
Mahomedan Pre-emptor.
In a suit to declare s. right of pre-emption
against the heir of a mortgagee of an undivided
share of an estate who had foreclosed :—
Held, that the suit was barred by art. 120 of
the Limitation Act, 1877, after six years from
the expiry of the year of grace allowed in the
foreclosure decree.
Ali Abbas v. Kalka Prasad, (1892) Ind. L. R.
14 Allah. 405, approved.
Held, further, that neither art. 10 nor art. 144
applied; the former because the defendant had
within its
never obtained physical possession
meaning, since he had never enforced partition.
means a personal and
Physical possession
BATUL BEGUM v. MANSUR
immediate possession.
2.

-

ALI Knrm

See
3.

1877,

-

-

-

CIVIL Psocsnuns Conn,

Agency—M0val1le

-

s. 295.

248
2.

Pr0perly—C’0nstruc

tion—-Euidence—Account.
Where two brothers were agents each of the
other in dealing with their joint estate, and the
that the plaintIﬂ"s agency
evidence shewed
continued do\vn to the plaintiﬁ"s suit :
Held, that the defendant’s cross-suit for an
account which was brought less than three years
after the plaintiff's suit was not barred by art. 89

[INn

APP. VOL.

xxvni.

LIlI'I..'ATION—continued.
of the Limitation Act of 1877.
" in that article includes

“Movable pro
perty
money:
Held, that the High Court was right in reject
ing a substantial body of apparently credible
evidence in favour of an account stated, and in
holding it to be forged when it appeared that
the evidence as to certain of the items in that
statement was conclusive to the contrary of what
was there set out, and was inconsistent with the
existence of the alleged settlement.
When an account is directed, it is irregular
to direct that the ﬁndings should be irrespective
of limitation.
ASGHAR
ALI KHAN v. Kusssrn
- 221
ALI KHAN
See AWARD.

LOSS OF

LIFE FROM EXPLOSIVES IN A RAIL
WAY CARRIAGE: See LIABILITY or
RAILWAY COMPANIES.

LAW OF COMPENSATION: See
LANDS TAKEN Fon PnnLIo Pusrosns.

MAEOMEDAN

MAINTENANCE
GRANT—Oonstruction—Words
—“ Proprietor ”—“ For ever ”—Grant
for Life.
Where s. gift of villages is made by a talookdar
to a. junior member of the joint family as a main
tenance grant it is primﬁ. facie the intention of
the gift that it should be for life. In a main

tenance grant the words “ proprietor ” and “ for
”
ever will not per so create an inheritable estate.
Abdul Majid v. Fatima Bibi, (1885) L. R.
12 Ind. Ap. 159, followed and extended.
RAJAI-I
RAMESHAR BAKSH Smon v. ARJUN SINGH 1

MOVABLE PROPERTY:
NEGLIGENCE

: See

See LIMITATION.

3.

LIABILITY or RAILWAY Gon

PANIES.

NOTICE

TO REVENUE
AUTHORITIES
OE
ALLEGED TRANSFER: See IMPARTIBLE
ZarImnAnY.

“ OCCUPANTB

”

: See Ounn

LAw.

ONUS PROBANDI:

LIABILITY or RAILWAY COMPANIES.
WILL. 1.
ORDER FOR DISTRIBUTION OF SALE PRO
CEEDS: See C1vIL Psocsnunn Cons,
See

s. 295.

2.

ORDER OF REMAND UNDER s. 562,
Orclcr not appealable—Order of Remand

C. C. P.
not ﬁnal

under ss. 595 (a) a1zd_594.
The High Court reversed an order of the
Court below, which refused to -set aside an ex
parte decree without investigating, under s. 108
of the Civil Procedure Code, whether the defend
ant had suﬁiicient cause for his non-appearance;
and under s. 502 remanded “ the case” to be
disposed of on the merits :—
Held, that the effect of the High Cour-t’s order
was not to set aside the decree, but rightly to
direct an inquiry under s. 108. The order was
not ﬁnal under s. 595 (a), as modiﬁed by s. 594,
and an appeal therefrom ought not to have been
admitted.
RAI RADHA KISREN v. COLLECTOR or
_
-.
_
_
28
JAUNPORE

l

IND. APP. VOL.

INDEX-

XXVIIL]

POT'1‘AH—-continued.
Bhoobun Mohini Debia v. Hurrisch

OUDH ESTATES ACT (I. of 1869), s. 22, sub-s. 11
—Impartibil-ity—Eldcr Son by a junior Wrfe—
Younger Son by a ﬁrst Wru-fe—Inheritance.
Although a taluq has descended under s. 22,
clause 11, of Act I. of 1869 to the person entitled
under the ordinary law, it is still subject to the
provisions of the Act and descends as impartible

Clurwnlllry,

POWERS OF

OUDH LAW—Regrant—C0nstruction—Ambiguity
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—“ Occupants.”

PHYSICAL POSSESSION

1876, s. 172:

See

: See LIMITATION.

Cover

2.

POTTAH—Conetruction—Life Estate—Remainder
to Donee’s Descendants
who might become her Heirs
—Eﬂ-ect of restrictive Covenants.
Where it was stipulated in a pottah that the
pottahdar should remain in possession of the pro
perties during her lifetime at a ﬁxed rent, and
that on her death her descendants,
who might
to the Shastras become her heirs,
according
should permanently remain in possession of one
half of the properties at one-halt- of the said rent,
that there should be no power to alienate by the
pottahdar or her descendants, and that if there
were no descendants the lessor should have power
to resume the said moiety :—
Held, that on the true construction of the
pottah the pottahdar did not take an absolute
estate in the said moiety, and that, there being
no descendant of hers living at the date of the
the same reverted to the lessor at her

2.
Decree
ment.

XXVIIL]

-

ARBITRATOR:

-

-

162

See AWARD.

Execution Proceedings—Juriecli..-tion—
cannot be varied in the Execution Depart

A decree clearly afﬁrmed title to all the pre
perties described in the schedules thereto, but in
execution proceedings the defendants contended
that certain parcels decreed as kasht land were
in reality kamat lands, and as such included
within certain mouzahs excepted from the
decree :—
Held, reversing the order of the High Court,
that to give effect to this contention was to re
hear the decree and not to execute it. It was an
error of procedure of a substantial kind, calculated
to cause great irregularity in the conduct of suits.
—
57
UDWANT SINGH 1:. TOKHAN Smon Leave to Appeal — Civil
8.
Code. ss. 595 (c), 596, 600—Jurisdiction.

Procedure

Where leave to appeal is granted by the High
Court without any certiﬁcate, under s. 596 of the
Civil Procedure Code, that the value of the
matter in appeal is 1-ts.l(),000 or upwards, or any
and 600 that
decision under ss. 595 (ante p.
the case was a ﬁt one for appeal :
Held, that the appeal was admitted without
and, as there was no ground for
jurisdiction.
granting special leave, it could not be heard.
Banarsi Parshad v. Kashi Krishna Narain,
RADHA Knisniv Des v. RA!
ante p. ll, followed.
- 182
KRISHN GuaNo
See urusnrcrrou.

ll)

J

PRACTICE IN CONSOLIDATED APPEAL:
WILL. 1.

See

PROCEDURE IN CASE BELOW THE APPEAL
ABLE AMOUNT: See PRACTICE. l.
PURCHASERS SUIT FOB. SPECIFIC PERFORM
Cons,
ANCE : See CIVIL PKOCEDURE
s. 43.

1.

PURDANASHIN—E'n:ecation
of Mortgage Deed—
Separate Explanation necessary where Ewecutante
are in separate Interest.
Among the executants of a deed of mortgage
of a testator’s estate to secure debts for which it
was liable were two purdanashin ladies, one an
executrix of the will, the other a donce of villages

‘pottzalh,
ea .

Von.

-

PRACTICE—Certiﬁcate under s. 596 of the Civil
Procedure C'ode—r\‘pecial Certiﬁcate under ss. 595,
600 —Pr0cedure
in Case below the Appealable
~
Amount.
Where the amount in question is below
Rs.10,000, an erroneous certiﬁcate to the effect
that the case fulﬁls the requirements of s. 596 of
the Civil Procedure Code is ineffectual even if
There must be a
assented to by the respondent.
special certiﬁcate under ss. 595 and 600 that the
” ﬁt for
case is “otherwise
appeal ; granted in the
exercise
of the discretion conferred thereby on
the Court.
BaNana! Psssnso r. Kusru Krnsnru
11
NARAIN

Ran Bijai Bahadur Singh v. Rae
Jagritpal Singh, (1890) L. R. 17 Ind. Ap. 173,
followed.
By Hindu law the son of a junior wife sno
ceeds to impartible estate in preference to the
later born son of a senior wife. or of the ﬁrst
married wife. Jsemsn BAHADUR v. Sumo Psa
- 100
—
TAB Susan

OUDH REVENUE ACT,
or Wanna.

Chunder
(1878) L. R. 5 Ind. Ap. 138, distin
RAJA PUDMANUND Smou BAHADOOR v.

guished.
HAYES AND Orusns

estate.
Dewan

In a suit to eject the defendant from the occu
pation of certain shops in a bazaar which after
its conﬁscation had been entered in the Nazul
Register under the erroneous impression that it
was previously the property of the King of Oudh,
it appeared that on a claim thereto made by the
plaintiff the Government had directed that the
bazaar be expunged from the N azul Register, and
that the status of its “ occupants," who were
described as having all along exercised proprietary
rights, should not be disturbed :
Held, that by the true construction of this
direction it was not a grant of proprietary right
to the occupiers. The inquiry and report on
which the grant was made explained the ambi
guity, and shewed that the intention of the
Government was to regrant to the persons who
but for the conﬁscation would now be entitled.
Until the regrant the property was that of the
Government, and the defendants could not acquire
title by limitation until twelve years thereafter.
Case remanded to try (1.) whether the plain
tiffs would have been entitled but for the conﬁs
cation; (2.) whether the occupiers had acquired
Cuownnnl MAK
any rights by long possession.
- 169
BAL Hassm '0. Lsrrs Pnssrmn

269

U

.

INDEX.

Held, that to raise one issue as to the due
execution of the deed as aifecting both ladies was
Even if the executrix was
error in procedure.
rightly held liable, there must nevertheless be
clear evidence of a separate explanation of the
deed to the donee of the villages, and a clear
understanding
by her that she was assuming
liability for debts not her own, and was charging
Armons Monuu Roar
her villages therewith.
71
CNownnav MOHINI Dnnz

SUIT

PRE-EMPTOR:

See

FOR SPECIFIC
PERFORMANCE:
CIVIL Pnooenurm Conn. 1.
_

SUIT T0 ASCERTAIN

PRIORITIES:

Conn, s. 295.

PROCEDURE

See

See

CIVIL

2.

TIME LIMIT AFTER DISABILITY CEASES:
LIMITATION.

TITLE

See

or CANAL

TO CANAL: See Cozrsraucrrou
ou Govnrmmmrr LaNes.

TRANSFER OF PROPERTY AC1‘,

ss. 88:
Sue Daonen UPON A Morvroaea.

PRESENTATION

OF DEED:

See REGISTRATION.

TRANSFER:

UNREGISTERED

See IMPARTIBLE

ZEMINDARY.

by

WILL-—Onus Proban1li—P-ractiee in Consolidatecl

it

is

of

Appearance
Appeal—Separate
Resp0-ndents—
Costs.
Apportionment
The onus of proving a will to have been duly
on the party propounding
executed
it.
The
failure of its opponent to prove
to be a forgery
no reason in its favour.
Appeal dismissed with one set of costs to be
apportioned by the registrar between the three
respondents in the three appeals. SUKH DEI 1:.
Kama N ATE, RAM CHARAN AND BISHESHAB.
Pansuan
186

-

-—-

Shares.
C'onstruct4-on—Vest1'ng
A direction in a will that the estate should
descend in equal shares to the eldest so" to be
-born to each of the two daughters of the
. .tor’s
brother vests
moiety thereof in each of the two
sons at the moment of birth.
That vesting
not postponed by subsequent
direction that his moiety should be made over to
each son on his attaining twenty-one years, and
in the meantime should remain in charge of the
executors. HARRISS AND ANOTHER v. BROWN AND
2.

a

TO DONEE’S

UNAUTHORIZED

ZEMINDARY.

\

See

IMPARTIBLE

of

Ounn Law.
DESCENDANTS WHO
MIGHT BECOME HER HEIRS: See
Porran.
RESTRICTIVE COVENANTS (EFFECT OF) : See
Porrsn.

REGRANT:

BEHAINDER

LIMITATION.

32, 3&

Iawa.lidity—Unauthorizer1 Presentation of Deed
lnvalidity of alleged Wakf.
A registrar who registersa deed at the request
of one whom he knew to derive his power of
attorney from a dead man, and accepts his ad
mission of the dead man’s execution of tho-..deed
disregards ss. 32 and 34 of Act III. -of 1877, and
the registration is invalid.
Where a deed of endowment declares that its
“ according
net income, after defraying expenses
made,”
to
be applied
is
hereafter
to the provisions
to charitable purposes; but it appears from the
terms of the deed that the property was in sub
stance dedicated to the maintenance and aggrun
diseme-nt of the family estates for family purposes
and not to charity :—
Held, that it could not be supported as a
- 15
wakf.
MUJIBUNNISSA v. ABDUL Baum

or CANAL

: See CONSTRUCTION

oN GOVERN

Lamas.

SEPARATE APPEARANCE
See WILL.

BY RESPONDENTS

:

EXPLANATION
NECESSARY
ARE IN
WHERE EXECUTANTS

SEPARATE

SEPARATE

INTERESTS:

See

PURDA

-

ANOTHER.

WORDS
“

-—

:

SANCTION OF THE GOVERNMENT: See Corv
srnncrrou or Oman oN GovnnNmeNr

a

is

MENT Lamas.

-

-

-

-

159

See GRANT.

Fzr

SANAD

1..

ever” proprietor:

See

MammNmcs

RANT.

UNDER

SS. 595,

600:

YOUNGER SON BY
ESTATES

Aer (L

FIRST WIFE: See Ounn
s 22, sue-s. 11.

of 1869),

LONDON
PRINTED BY WILLIAM CLOWES AND soNs, LIMITED,
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CERTIFICATE
See PRACTICE.
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1877, ss.

BY IAIIOMEDAN

is

UT. of

REGISTRATION—Act

SUIT

XXVIIL.

2.

PURDANA8HIN—continued.
from the testator in his lifetime which in her
hands were not liable to the testator’s debts .—

APP. Von.

[INn
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