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CASES
IN THE COURT OF

SUD DER DEWANNY ADAWLUT.
RAM MUN EE CHOWDRAYN,

1835.
6th January.

versus
HAMILTA CHOWDRAYN.

THIS suit arose out of one decided in this Court on the 14th
February 1825, A. D., (to be found at page 25 of the 4th Volume

Claim by a
Hindoo
wo
man to inherit

of the Select Reports,) which was instituted in the Moorshedabad certain proper
ty as the heir
Provincial Court by Mussummaut Puddoo Munee Chowdrayn, of her father
against the present respondent, for an S anna share of certain and brothers,
dismissed ;her
hereditary and acquired property, as the heir of her deceased claim being
barred under
husband.
.
t h e Hindoo

After that Mussummaut Hamilta Chowdrayn had, in the case
referred to, appealed to the Sudder from the decision of the

Provincial Court, the present appellant Mussummaut Ram Munee

also presented a petition against the decision, claiming, as the
heir of her father and her brothers, the property that had been

awarded to Mussummaut Puddoo Munee by the Provincial Court :
us however she had not brought forward her claim in the

law by

her

mother
hav
ing out-lived
her brothers,
and by her not
having had a
son alive at the
time of their
decease, as al
so by her la.in
surviving bro
ther having,

Provincial Court, she was referred to a regular suit for its adjust

previous to his

ment. She accordingly commenced the present action on the
16th of October 1825, A. D., in the Provincial Court of
Moorshedabad, and grounded her claim on that portion of the
Vyavastha of the Suddcr Pundit in the former case, which referred

death, execut
ed a deed of
gift in favor of
the male heir.

to her, and which was as follows :—

“If either Ram Jewun or Ram Kumul died during the life of
Mussummant Shunkuree Dosseea, their mother, she would take

the share of the deceased : if they both died before her, she Would
take the property of both. If the mother died ﬁrst, and then
A
3
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the two brothers, the sons of Mussummaut Ram Munee, daughter

of Ram Kishub Rai, if they survived them, would have taken the
Ram Munee property of the two brothers: and after their death Ram Munee
_ Chowdrayn, v.
Hainilta Chow
drayn.

would have succeeded thereto as their heir.”
Respondent declared the claim set up by Ram Munee on the
Vyavastha to be groundless, on account of her mother Shunkuree
‘Dosseea not baring died before Ram Munee’s brothers, Ram
J ewun and Ram Kumul, and her not having had a son alive at the
time of their decease. The part of the Vyavastha here alluded to
is this—
i
“ If Shunkuree Desseea and the sons of Ram Munee died dur
ing the life-time of Ram Jewun and Ram Kumul, Ram Munee,
their sister, cannot take the property. But on the death of these
two persons, the lineal descendant in the male line of Ram Kishub
Rai, who is alive and next of kin to those persons, will be entitled
to take the said property, which after his death will devolve on
his heirs.”
Respondent further pleaded, that Ram JeWun Rai had, previous
to his death, executed a deed of gift of his property in favor
of Ram Kumul ; that as Ram Kumul had not any heir of
his body, nor sufﬁcient property for the support of his mother
and the wife of his brother, he had just before his death
made

over the Zemindaree to Ram Soonder Rai, the father~

in-law of defendant, on condition that he would support them, from

which time Ram Soonder, his son Kishen Soonder Rai, Puddum
Rukeea his wife, and defendant had, one after the other, held the
property ; and that independent of this 'the claim of plaintiff was
inadmissible, on account of 'her not having prosecuted it within
the time prescribed by the Regulations. A genealogical table of
the family will be found at the beginning of the case referred
to above.

Opinion of Mr. C. W. Steer, Judge of the Provincial Court, re
corded on the 1st of July 1828, A. D.
“ It appears from the deed of settlement (rrqfelmameh) signed
and sealed by Ram Kishub Rai, father of Ram Muncc, and dated

1201 Fuslee, and from the deed of partition signed by him, Ram
Chunder Kai, and Ram Rooder Roi, and dated the same year,

that the hereditary Zemindaree was divided by the common
consent of these parties, and according to the arbitration of

Seebnarain Rai.
4

It has also been shown that Ramkoomar died
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in 1201 vF. and Ram Jeewun. in 1203 F., both without children,
and that under these circumstances the property fell to Ram
Ram Munee
Kumul, the youngest son, who previous to his death made it over
Chowdrayn, v.
to Ram Soonder, the father-in-law of Hamilta Chowdrayn, on HamiltaChow
condition, that his mother and his brother’s wife should be drayn,
supported by that person. The validity of the deed of gift under
which it was transferred has been proved. The possession of the
property too by Ram Soondcr, Kishen Soonder, Puddum Rukeea,

the mother of Kishen Soondor, and lastly of defendant, has been
satisfactorily established ; which possession is corroborative of the
deed of gift. For- if the deed had not been a valid one, the
mother of Ram Kumul Sein, Mussummaut Shunkuree, would either

have obtained possession, or, if opposed, would have prosecuted
for possession. Independent of this, even if the deed were
not a true one, the claim of the plaintiff would be barred by the
Vyavastha given in the former case, and quoted by her, as she
had not a son alive at the time of her mother’s death, and as her
brothers Ram Kumal and Ram Jcewun died before her mother :_

neither has she- brought her claim forward within the time speci
ﬁed by the Regulations. Under all these circumstances I am
of opinion, that the claim of plaintiff is groundless, and dismiss
it with costs."
On an appeal by Ram Munec to the Sudder, Mr. T.
Robert
son heard the case, and coincided with the Judge of the Provincial
Court in thinking the division of property by Ram Kishub, Ram
Rooder and Ram Soonder, to have been proved; also that the

deed of gift by Ram Kumul in favor of Ram Soonder was valid ;
and that, according tov the Vyavastha given by the Pundit in the
former case, Museummaut Hamilta Chowdrayn, versus Mussum
maut Puddo Munee Chowdrayn, the claim of appellant was un
tenable. He therefore dismissed the appeal with costs.
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N OWAB RAI, FATHER. or Goran Sunsr,
Appellant,

6th January.
I

,b

I'CI‘SMS

a,»
BUGAWUTTEE KOOWUR, Winow 0s Kunwusr Smen;
BRIJ RAJ SINGH ; and others,
Respondents.

RAI SULWUNT SINGH and Kai Rayau Kulwunt Singh were
N o t w i th
standing what
full
brothers, neither of whom had a son ; but Rai Sulwunt Singh,
is stated at
age 102, vol. the elder of the two, had a daughter, named Mussummaut Radha
. of Maenagh
Kulwunt Sing-h, the
ten's Hindoo mohun Koowur, mother of Gopal Suhai.
Law, the adop younger brother, died at Chupm at some distance from his home,
tion
of the
daughter of a and was attended on his death-bed by Brij Raj Singh, the son of
brother, with
the condition
that her eldest
son shall be
the putrica
putra (son of

his paternal aunt, who on his decease performed the Dahilmrana
(ceremony of cremation,) and, with the concurrence of Buga
wuttee Koowur, wife of Kulwunt Singh, subsequently took pos
session of the property of the deceased as his critrima-putra (son
a daughter) of
the adopted, is made) under an attested document purporting to have been exe
legal.
But it
The validity of this document was
is essential to cuted by the said deceased.
the validity of denied by Nowab Rai, the appellant in this case, who on the 1st
the
adoption
that it take August 1826, A. D., instituted a suit against respondents in the
place previous
to her man Patna Provincial Court, on the ground that Kulwunt Singh had
rings.
adopted Mussumnmut Radamohun Koowur as his daughter, with
the previous sanction of her father Sulwuut, and had given her
in marriage to him Nowab Rai, on the condition that her ﬁrst
born son should be his putrica-putra (son of a daughter,) to which
stipulation his father Peeari Lal had agreed ; that on the birth
of Gopal Suhai, the eldest son of Mussummaut Radamohun, Kul
wunt expended large sums in rejoicings, and had subsequently
performed the ceremony of tonsure, 81.0., for the boy ; and that
when he died, the ceremony of oblation to deceased ancestors
was held in the house of Gopal Suhai. The action was laid at
Sa. Rs. 95,978, 17 Gundahs, 3 Cowries.
Brij Raj Singh and Bugawuttee Koowur denied generally the
truth of the plaint, and declared that Brij Raj Singh had been
adopted by Kulwunt Singh as his critrima putra in 1830 Fuslee ;
and that as such he had superintended the affairs of Kulwunt
during his life-time, had performed after his death all the cus
tomary ceremonies, and had since acted as his heir. The Judge of

the Provincial Court dismissed the case with costs, as, in his opi—
5—6
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nion, the adoption of Radamohun Koowur by Kulwunt, with the
stipulation that her ﬁrst born son was to be his putrica-pulra,
had not been proved, nor did the plaintiff possess any document
to show that Gopal Suhai was his heir.
Nowab Rai appealed to the Sudder Dewanny, and on the 25th
April 1833 the case came before Mr. Walpole, who proposed the
following questions to the Pundit of the Court :—
First.
Can a childless man in the present age adopt the
' daughter of his full brother?
Answer 1.“ In the present, i. e., the Kali age, it is not lawful
for a childless person to adopt the daughter of his full brother;
because no such injunction is given in the Dhurm Shestras, and
because it is declared in them that “ a son of any description
must anxiously be adopted by one who has none."
Second. If the assertion of appellant respecting the adoption

of Mussummaut Radamohun Koowur by Kulwunt Singh, and if
the marriage contract and agreement touching the ﬁrst born son
of that marriage, entered into by Kulwunt Singh, Sulwunt Singh,
and Peeari Lal, father of Nowab Kai, and the performance of all
the ceremonies which some of the defendant’s witnesses agree
with those of plaintiff in stating to have taken place, be correct,
is Gopal Suhai the putrica-putra of Kulwunt Singh or not?
Answer 2, Even though the forms mentioned by the plaintiﬁ' and his witnesses have all been observed by Kulwunt Singh,
Sulwunt Singh, and Peeari Lal, the father of Nowab Rai ,- Gopal
Suhai is not the putrica-putra of Kulwunt Singh ; because a
putrica-putra, of this description, is not mentioned in the Shastras,
and because in this present age all sons, except a legitimate, an

adopted (dattaca,) and a son made (critrima,) are prohibited in
the Shastres. This being the ease, Bugawuttee Koowur, the wife
of Kulwunt, is heir to the property left by him.
Third. If Gopal Suhni be the pulrica-putra of Kulwunt,
will he be heir to the property, and performer of the ceremony of
offering the funeral cake and other rites?
Answer 3. Reply to this question is contained in the preceding
answer.

Fourth. Is the critrima adoption of Brij Raj Singh (who is
the eldest son of his father 5 has several children 3 and whose age
1' The authorities adduced are given after the report of the case.

6
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Nowab Rai,
father of Go
pal Suhai, v.
Bugawuttee
K 0 o w u r,
widow of Kul
w u n 1: Singh,
and others.
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is above thirty years) legal? Or is there any age speciﬁed to
make a. critrima adoption lawful, and is the consent of parents
requisite? Also is it necessary for a person adopting to give in
formation to all his relations and to the authorities"!
.
Answer ‘. If Brij Raj Singh be the eldest son of his father

Nowab Rai,
father of Go
pal Suhai, v.
Bu gaw ut tee
K 0 o w u r,
widow of Kul~ and more than 30 years of age, and have children, then accord
w u n t Singh,
ing to the Mitacshara, Beer-mitrocloi, Bybahar-Mahdob, Bybahar
and others.

Kaistobo, and

many other tracts, his adoption as a critrima

son is impossible; the same forms that are detailed in the ‘
.Mitncshara and other tracts for the adoption of a. dattaca son,
being also directed in those tracts to be observed in the adoption
of a critrima son: according to llenu, to make the adoption
of a critrima son valid, it is only necessary that he be of the
class of cognates (Atmio-Burgo,) and that the customary religious
ceremonies be observed in adopting him. The adoption may
legally take place without previous information being given by
the adopter to his relations, and to the ruling power, provided all
other forms be complied with.
Fifth. If Brij Raj Singh after his adoption should have per
formed the srad and other ceremonies required at the death of his
own father and mother, and should have obtained possession of
the property left by them, will his adoption stand good 2
Answer 5. If Brij Raj Singh after his adoption as a critrima
son, has performed the anal and other ceremonies for his own
father and mother, and has inherited their property, his adoption
as a critrima son is not lawful according to the Mitacshara
and other tracts. According to Menu and the Sood’lzi-Bibek
tract it is legal, and cannot be rescinded. This answer is accord
ing

to

Menu,

Mz'tacshara,

Beer-mitrodoi,

Bybakar-jllorookha,

Bybahar-Jlahdob, Bybahar-Kaistobo, Dattaca-lllimansa, Dattaca
Chandrika, Sood’hi-Bibek, and other tracts current in the western
country.

The replies of the Sudder Dewanny Pundit having been
received, the case again came before Mr. Walpole ; but, on the
vakeel of appellant ﬁling a Vyavastha of the Pundit of the
Supreme Court differing from them, he ordered the following

questions to be forwarded through the Register of the Sudder to
the Supreme Court, with a request that the Judges would permit
their Pundit to send a reply thereto :—
Firat. If the depositions of appellant’s witnesses be true, will

7.
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Gopal Suhai, the ﬁrst born son of Mussummaut Radamohun
Koowur, be the putrica-puh'a and pind-odliikar'i (performer of
funeral obsequies) of Kulwunt Singh, and the heir of his property Nowab Rai,
father of G0
or not 7
pal Suhai, n.
B u gs w u t tee
Answer °.‘ Gopal Suhai, the ﬁrst born son of Radamohun K
o o w u r,
widow
of Kul
Koowur, will be the putrica-putra of Kulwunt Rai ; and if he
w un t Singh,
have not a son, this putrica-putra will, according to the and others.
Shastras, perform the ceremonial rites consequent on his death,
and will inherit his property. This answer is in accordance with
the Mitacshara and other tracts current in the western country.
Second. To establish the right of Gopal Suhai to be the
putrica-putm of Kulwunt Singh, is his adoption of Radamohun
Koowur previous to her marriage necessary or not, and is the
adoption of the daughter of a full brother lawful or not'l
Answer 7. It is essential to Gopal Suhai’s right that Kulwunt
Rai should have adopted his mother Radamohun Koowur pre
vious to her marriage. The adoption of a daughter of a full
brother is legal according to the Shastras and in such an adop
tion the home and other ceremonies are not essential. It
is sufﬁcient that a verbal agreement take place between the
giver and adopter.
When answers to these questions were returned from the
Supreme Court, the case was again heard, and Mr. Walpole, in
his recorded opinion, remarked that the answers of the Supreme
Court Pundit declared the adoption of Gopal Suhai as putrica
palm to be lawful, and that a person so adopted was on equal
terms with an auras (legitimate) son ; but that to render such an
adoption legal, it was said to be necessary that the mother of the
putrica-putra should be herself adopted previous to her mar
riage. The adoption of Itadamohun Koowur previous to her
marriage, however, had not, in his opinion, been proved ; and

even if it were proved, it was not certain the ceremony would be
lawful according to the Shastras. Mr. Walpole further remarked
that the two answers did not agree with each other, and that

putting out of consideration the answer of the Sudder Pundit,
who denied the legality of the adoption of a putrica-putra. in
the Kali age, there was nothing in the Vyavastha under considera
tion to warrant the rescinding the decision of the Provincial Court.
With reference however to the peculiarity of the case, he directed

it to be brought before another Judge.

It was accordingly heard
7-8
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Nowab Rai,
father of Go
pal Suhai, r.
B ugaw u t tee
0 o w u r,
widow of Kul
w u n t Singh,
and others.

by Mr. Braddon, who, after adverting to the case of Moola N aik,
tarsus Gudadhur Matom, decided in the Sudder,‘ and remarking

that it was not in his opinion a precedent for the present case the decision of the Court having turned upon the peculiar customs
of the Giawals—proceeded to state that he did not consider the
extracts from the Dattaca-Mimanea, Dattaca-Chandrika and other
Shastras ﬁled in this case, to shew that any person can in the
present age legally adopt the daughter of his full brother 3 that
in page 102, Vol. I. of Maenaghten’s Hindoo Law, the adoption
of a daughter by a childless man is said to have been customary
formerly but to be now forbidden ; that the Pundit of this Court
moreover had declared the adoption in the present age of a
brother’s daughter to be in opposition to the Dhurm
Shastras, only three kinds of sons being now sanctioned,

namely,

an auras

(legitimate)

a dattnca (adopted) and a

crit'rima or son made; and that, although the Pundit of the
Supreme Court had given a contrary exposition of the law,
and declared the adoption both of a daughter and of a
putrica-putra to be lawful, yet he added that in order to
give validity to the latter form of adoption, the adoption of the
mother of the putrica-putra previous to her marriage was indis
pensable ; and, being of opinion that this was not satisfactorily

proved, Mr. Braddon recorded his opinion in concurrence with
Mr. Walpole, but considering the case to involve a new and in
tricate point of Hindoo law, he deemed it proper to refer it for
the opinion of a third Judge.

Mr. T. C. Robertson, before whom the cause was next brought,
wishing to consult the Pundits of the College and city of Benares,
as those of the Sudder and Supreme Court had disagreed, direct
ed the three following questions to be forwarded to them :--.
First question. Is the dattaca adoption by a younger brother
of his elder brother‘s daughter permitted by the Shastras of the
western country 2
Answer of College Pundit.
“ Let the nephew of a paternal uncle, destitute of male issue,
be his son ; he only should perform his obsequies of the funeral
repast, and of oblations of food and of water.” This text of
“Parosora” s is explained in the Dattaca-Chandrika, Dattaca

" This case has not been reported.
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Himansa', and other tracts current in the Western country, to
forbid the adoption of others, if a brother’s son can possibly be
adopted.' (It is not intended by it to declare him son of his
uncle.

1835.

Nowab Rai,
father of Go

In like-manner should there be a brother’s daughter, no pal Suhai, e.

other daughter can be adopted; and this‘being the case, if the Bugawuttce
K o o w u r,
elder brother have a daughter, it is incumbent on the younger to widow of Kul‘
u n t Singh,
adopt her. It is not written in any tract current in this country w
and others.
that a younger brother shall not adopt the daughter of his elder
_ brother.

Answer of City Pundit.
“ If among several brothers of the whole blood one have a son,

they are all fathers of male-issue by means of that son.” (Menu‘ 9);
By this text if one brother have a son all are possessed of sons.
“As a son so does the daughter of a man proceed from his
several limbs.” (Brihasputiw). “ The son 'of a man is even as
himself, and the daughter is equal to the son.” 7 (Menu‘ ‘).' As by

these texts the daughter is declared equal in vreligious merit
to a son, if one brother possess a daughter she is the daughter
of all 3 as the daughter is a part of her father, in the same man
ner as the cake used in theceremonies of homa. is acoustituent
part of the bean “ mugo." As it is declared by the Mitat'skara '
and other Grintks, unlawful to adopt any other person, should
there be a brother's son, and as by forbidding the-adoption of any
other, the adoption of the brother’s son has been enjoined, so if a
brother have a daughter the adoption of any other girl is not
allowable. As it is not any where forbidden to adopt an elder
brother’s daughter of the kind above-mentioned, and according to
the author of Datiaca-Chunclrica, “ the intention of another not
prohibited is sanctioned,”12 the adoption by the younger bro
thcr of the daughter of the elder brother not being forbidden
in the current Vedas, in the Beer-Mitrodoi, the Dattaca-Ohun
drica, Dattaca-Mimansa, the Mitacshara‘ and other tracts, it is

therefore allowable to adopt her.
Second question. If it be lawful for a younger brother to adopt
the daughter of an elder brother, is the ceremony of kama, 6w.
necessary to make the adoption legal, or is an “ obisondhi" (ver
bal declaration) by both giver and taker suﬂicient in
Answer of College Pundit.

In the Dattaca-dﬁmmwa Nana Pundita thus explains the pas
sage of the Ramayana, commencing—“ In“ the race of Ishwaka, '
B
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Nowab Rai,
father of Go
_pal Suhai, v.
'Bugawuttee
K n o w u r,
widow of Kul
wun t Singh,

and others.

one very meritorious shall be born,"“and concluding with “ O Brah
mana, Santa is very dear to me."
In these quotations, from the expressions “ Let lbs given,"
“Shalli’be given," “ Having taken and given," a'rule for the gift

is manifest. So it being premised (that the King of Auga will
be) destitute of male I issue, it .follows from the conclusion of his
prayer (for the sake or offspring) that the daughter given resem
Fbling \the legitimate daughter is a-‘sdehitute for issue. The'gift
Tbeing ~clearly indicated by this passage, and no mention being
made of Yuma, &c., it is evidentlthat thedatta (adoption) of a.

daughter is legalised by the mere verbal declaration cf the parties,
and that; there is no necessity for the homa and other ceremonie.
For as in adong u ,putricarputra the adoption 'oflthe. putrica
(dangther) is legalised 'by the verbal agreement-of the parties, in
like manner a virgin becomes the datta (adopted -danghter)»of
another by a mere verbal agreement. For if in one passage'the
.abandonment'ef ceremonies'be sanctioned by‘the religious (Rishi,)

they-may equally be dispensed with in another passage.
.Answer of City-Pundit,

There 'is not any necessity for the 7mm and other-corona»
nice in the adoption of a daughter. In the Dattaca-Mi'mama,
where Nana Pundita explains the passage of the Ramayana, 'oom
mencing—“ In“ the race of Ishwaka,” orcq‘he does not make any
mention of the necessity for home, and on this account riii-“the

dattaca of a son each will perform the home of his iSak’ha
(branch of the Vedas). A Sudro has not any Sak’ha ; there is
therefore for rthis reason no necessity for the performance’o'f homes

by him.

As in the dattaca of a son there is not any necessity for

a Sndro to perform the mea and other ceremonies, so when
the three classes, Brahmuns, Khshetriya, Vaisya, adopt a daughter
there is no necessity for the performance of the homa, as the
adoption of a putrica daughter is legalised by the mere giving
and receiving of the persons giving and adopting, “ By the
meme agreement of the parties the adoption of a daughter is
legalised." By this text of Gautama and by Huroduta’s explanation
of it, and by the declaration of the father “let this daughter

be

your adopted

daughter ;”

by these alone a putrica

daughter is adopted, because it is so written in the Mitacsha'rat

As a putréca daughter may be adopted without the home and
other ceremonies, a dattaca daughter also may be adopted by
10-11
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the mere verbal agreement of the giver and receiver; It is not
written in any tract that a “ Sudro” should ,performthe home.

l 835.

For this reason if a “ Sudro?’ adopta dattaca daughterrhe may

Nowab Rai,
father of Go—

do

so

without the

performance

ceremonies.

of the homa

and. other pal Suhai, o.
B u g a w u t tee
K o o w u r,
widow of Kul
w u n t Singh,

'

Third question. Ifthe verbal agreement respecting the-dattaca
of a daughter take place on the day of marriage before the cere and others.

mony, will that be sufﬁcient, or must it. take place a day before
the ceremony 'f
Answer“ of College Pundit.

As in adopting a dattaca son it is necessary for the three
classes of Brahmun, Khshetriya, Vaisya, that the adoption take
place previous to investiture. with. the- sacred thread, either on
the day of investiture or on a previous day ; in like manner a
S'udro must adopt before marriage, either on the same or a former
day.
Having recited the text commencing—“a Sudro (must
marry) in his own caste," he will complete the marriage; The
Daltaca-Mmama, Dattaca-C'hundrica, Dattaca-Mum'ori, Dattaca

Did-Mi, Duttaca Sapindo Mimazua, and.a11 other tracts which
expound the Shastras, do not prohibit the verbal agreement
(obismuiki) which in adopting a son or a daughter must take place
between the giver and receiver, before the investiture (of a Brah
man) with the sacriﬁcial thread, or before the marriage (of a
Sudro,) from being entered into on the day of marriage. Nay it

appears from the conversation of “ Vasist’ha" and “ Vishwamitra”
detailed in Sections 72 and 73 of the Ramayana, that a certain

man had adopted two daughters of his brother, on the day of
and previous to their marriage. From this it is plain that the
time for the verbal agreement of the giver and receiver (which
must take place before marriage) is dependent on their will 3 and

no time being speciﬁed it may either take place on the day (of
investiture or marriage,) or on a former day.

Answer of City Pundit.
“ Every expression is speciﬁc (in its meaning) :" according to
this Nyaya (philosophical doctrine,) the adoption of a clattaca son
must take place the day before the ceremonial (sunskar) day.
This meaning being gained, (then) according to this text of
the odhikoron, “ On seeing the stars a person may speak," if by
reason of an eclipse the stars be seen during the day, the per

mission to speak which was obtained, being unlucky (must not be
B 2
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taken advantage of). From the word “star,” its being seen at
night is inferred, and even if on account of the clouds the stars
Nowab Roi, cannot be seen at night, it is allowable to speak.
In like
father of Go<
manner
by
the
word
former
day
the
time
previous
to
the
ceremo~
pal Suhai, r.
B ugaw u t tee nial (sunskar) rite is inferred.
As by means of the formula.
K o o W u r,
widow of Kul-, Tantra, the ceremonies of homa, &e. that ought to have been
w u n t Singh,
_ performed on many distinct days (may be gone through in one
and others.
day) ; as all the ceremonial rites of tonsure, &c. may be performed
on the day of investiture with the sacriﬁcial thread ; and as the
twelve monthly sradhas for a deceased person may be performed
in one day. s From this it follows that as if the giver and adopter
give; away and adopt under a mere verbal agreement on the eerc<
menial day, the adoption of a dattaca son is legal. A daltam
daughter may be adopted by the some forms.
When the case was again brought forward after the receipt of
these answers, Mr. Robertson gave it as his opinion that although
no factual ceremony of adoption was proved to have taken place,
yet it was clear from the evidence that the daughter of Sulwunt
was treated by Kulwuut as his daughter up to the day when he
gave her ,in marriage to Nowab Rai ; that the adoption might
therefore be inferred; and as such an adoption was said to be

valid in Mithila (Behar) by the latter Vyavasthas as well as in
that of the case Moolali Naik, versus Gudadhur Matom and others,

decided in 1820 A. D., he thought the decision of the Lower Court.
ought to be reversed.
Mr. Robertson having dissented from the opinion of the other
Judges, the- case was referred to Mr. Stockwell, who gave his
opinion as follows 1——

-

“ I admit that the adoption of a daughter is allowable; that
she. may be, nay ought to be, the daughter of a brother ; that a
Patrice-palm can succeed ; but to make a boy gmtm'cmputra it is
requisite that the adoption of the mother prior to marriage be
proved. In this last point the proof is defective, and I agree with
Messrs. Walpole and Braddon in thinking it not established. I
therefore pass a ﬁnal order for conﬁrming the decree of the Pro
vincial Court, and dismiss the appeal.”

,__v.

11-12
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The authorities cited in support of the several Vyavasthas, are
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here put together.
Nowab Rai,
1 Authorities.
father of Go
“ Menu” as quoted in the Datttwa-Jlimansa, Daltaca-Clmndrl'ca, pal Suhai, v.
D u g awn ttee
and other Grintha.
K o o w u r,
“A son of any description must be anxiously adopted by one widow of Kn].
w u n t Singh,
who has none : for the sake of the funeral cake, water, and solemn and others.
rites; and for the celebrity of his name."—Satherla1ul’s Daltaca
Mimansa, Sec. 1, para. 9, and the Dattaca-Ckumlrica of the same
lranslator, Sec. 1, para. 3.
2 Authorities.
1st. “ Vrihaspati” quoted in the Dattaca-Mimansa, Dattaca
Chumln'm, and other tracts.
“ Sons of many descriptions who were made by ancient saints,
cannot now be adopted by men, by reason of their deﬁciency of

innate power.”——Sutherland’s D. 0., Sec. 1, para. 9, and his D. 111.,
Sec. 1, para. 64.
2nd. “Saunaka” in the Dattaca-Mimansa, Dattaca-Ckundrica,
Bybuhar-Myooko, ‘Mitacskara, Tee/ca and other tracts.
“ The adoption as sons of those other than the legitimate (auras)
and sons given (dallaca.)‘ These rules sages pronounce to be
avoided in the Kali age.”—Sutherlaml’s I). 0., Sec. 1, para. 9, and
his D. M, Sec. 1, para. 64.
5 Authority.
“ Yajnyawalcya” quoted in the Mitacsliara and other tracts.
“The wife and the daughter also, both parents, brothers like
wise and their sons, gentiles, cognates, a pupil, and a fellow
student : on failure of the ﬁrst among these, the next in order is

indeed heir to the estate of one, who departed for heaven leaving
no male issue.”--Colebrool:e’s Milacsleara, Chap. 2, Sec. 1, para 2.
* Authorities.

1st.

“Gloss of Mitacskara.”

The same [ceremonial of adop

tion] should be extended to the ease of sons bought (crita) self
given (swoiun-duto) and made (critrima.)-—-Colebrooke’8 Jlitacshara,
Chap. 1, Sec. 1, para. 15.
2nd.

Gloss of Grinth Bccr-Mdrodoi.

“As it is forbidden to adopt as a daltaca (given) son, an ehl‘
est, or an only son; so it is forbidden to adopt such an one, as a
crila (bought) a swoiuwrlutu (self-given) or a critriuza (made) son.’:l
12-13
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3rd. Menu.
__
“He is considered as a son made or adopted, whomamam
{ gowal; léai. takes as his own son, the boy being equal in class, endued with
0 0. Virtues,
.
.
.
. of performing
.
.
:31 eéuhai,
v_ ﬁlial
acquainted
With
the merit
obsequies

IliugawuueP to his adopter and with the sin of omitting them.”—J0nes's Menu,
oowur,

wr

duw of Kul- Chap. 9, S66. 169
wunt

Singh,

and others. I

5 Authorities.
1st. Menu quoted in the ﬂlitacshara.
~
“A given son must never claim the family and estate of his
natural father. The funeral oblation follows the family and es
tate : but to him who has given away his son the obsequies fail."
(Gloss) In this passage the mention of a given son is intended

for any adopted or suceedaneous son.—0'olebrooke’s Mitacshara,
Chap. 1, Sec. 35.

2nd.

Gloss of Souda-Bibek.

That person (i. e., a critrima son) may perform the funeral ob
sequies of his adopting father, and of his own father.
“ Authorities.
.
1st. Yajnyawaleya as cited in the Mitmhara.
“ The (auras) legitimate son is one procreated on the lawful
wedded wife ; equal to him is the (parka-plum) son of an ap
pointed daughter.”—Coldrooke’s Mitacskara, Sec. 11, para. 1.
2nd. Gloss of Mitcwshara.
“ Of these twelve sons above-mentioned, on failure of the ﬁrst

respectively, the next in order, as enumerated, must be consider
ed to be the giver of the funeral oblation or performer of obse
quies, and taker of a son or successor to the eﬁ‘eets.”—C'olebrookc's
Mitacslmra, Chap. 1, Sec. 11, para. 22.

7 Authorities.
1st. “ Vasist’ha" in Beer-Mitrodoi and Mitecskara.
“ This damsel who has no brother, I will give unto thee decked
with ornaments : the son, who may be born of her, shall be my
son.”—C'olebrooke’s Mitacshara, Chap. 1, Sec. 11, para. 3.
2nd. Bibad-Tandobo.
“ Koonti is the adopted daughter of Koonti Bbaj Raj."
3rd. In the Ramayana, Rajah Lompada says to Itishya-Sriuga.
“ The king Dasarat'ha is my amiable beloved friend. For the
sake of offspring for me, this beautiful girl was given by him to
me, who demanded her: 0 Brahmana, Santa is most dear to me 3
13-14
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as myself, 0h sage, he, @th‘is king, is tlry father-in-law.”—Suther

land’s D. 11., Sec. 7, para. 30.
Nowab Rm:
4th. Gloss of Dattaca-Didithi on a text ‘of Soirnaka.
father of GO
An adopted (ddttaca) daughter also shall be adopted in the pal Suhai, 1’

ananner above detailed.

“ IISounaka now declare the best adop

Bugawutwﬂ
Koowur,

wi~

ltien: one having no male issue, or whose male issue had died, dew of Kill
wunt

Singh,

having fasted for a son.” The mention in this text of a male is andothers.
met intended to restrict adoption to sons. In the Pooranas the
adoption (dattaca) of Koonti is mentioned.

The text of Sounaka is quoted in the Dattaca-C'humirika.—See
.S‘utherlmul’s translation, Sec. 2, para. 1.
5th. Gloss of Dattaca-Mmansa.
The daughter given resembling the legitimate daughter is a
substitute for a son—Sutherth D. M., Sec. 7, para. 31.
6th. Jum quoted in the Dattaca-Nirnoi.
“Ham and other ceremonies are not requisite in adopting a.
-daughter’s son and a brother’s son. If a verbal agreement mere
ly take place it is suﬁicient."
'

7th. After detailing the hem and other ceremonies requisite
for the adoption (dattaca) of a son; the author of the Dattaca
Didithi declares that those ceremonies of homa, &c., are to be ob
served in the adoption of a person not of the same general family
(Osagotra); and that they are not required in the adoption of a
:son of the same general family (Sagotra,) as such an adoption is
-legalised by the mere act of taking.
8th. “Before marriage a daughter belongs to the general fa
mily (Gotro) of her. father.” This maxim is current in every
country and is mentioned in every Shastra. “ After marriage a
woman abandons her father’s general family (Gotr0.) Her Sradh
and other ceremonies will be performed in the general family of
her husband." This is a text of Harita.
8 Sec. 2, para. 53, of Sutherland’s D. M., and in Sec. 1, par-0.21,
of his D. C.
° Sutherland’s D. 0., Sec. 1, para. 20.
1° Colebrooke’s Mitacshara, Chap. 2, para. 2, Sec. 2.
1‘ Ditto Daya-Bhaga, Chap. 11, Sec. 2, para. 1.
‘2 Sutherland’s D. (1., See. 1, para. 32.
1” 1st. Text of Gautama quoted in the commentary of

Huroduta.
l4

16

CASES IN THE SUDDER DEWANNY ADAWLUT.
1885.

“ By the mere agreement of the parties the adoption of a
putrica (daughter) is legalised." “ So some (saints) think.”

Nowab Rsi,
father of Go
pal Suhai,

1:.

Rugawnttee
Koowur,

wi.

(low of Kuh
wunt
Singh,
and others.

2nd.
Balokrisno-Bhntto in his commentary on the text of
Gautama called “Joisna,” having by a text ﬁrst explained the
subject generally enters into particulars by stating the meaning of
the word “ eko" in the text. By the mere agreement of “ the
parties” &c., to mean “ an essential rite" also that the more
verbal consent of the giver and receiver is that “ essential ritc,"~
and that home &c., is not requisite.
1‘ Sutherland’s D. 111., Sec. 7, para, 30.
1 5 Authorities.
Text of Vasist’ha.
“ Sprung from one following a different Sak'ha (branch of the
Vedas) the given son when invested with the characteristic thread,
under the family name of the man himself according to the form
prescribed in his peculiar Ssk’ha, becomes participant of the
duties of such Sak’ha.”—Sutherlalul’s D. 0., Sec, 2, para. 23.

183.7.

Mil. WOODIN, Appellant,

7th January.

versus
ABOOL KHEIR MAHOMMED ALI, Respondent.

A
not

tenant
having

ON the 29th of Phalgun 1237, B. S., Jugomohun Dutt, tho

goomastah of appellant, hired from respondent, on account of his
given up pos
session of two master, two houses at the monthly rent of Se. Rs. 4, and entered
houses
after
r e c e i v i n g into a written agreement to restore them ,to respondent, on his
warning agree giving one month’s previous notice. After that Mr. Woodin had
ably
to the
c 0 n d i t i o n s occupied the houses for some months, respondent served Jugo
speciﬁed in the
lease, it was mohun Dutt with the stipulated notice, but no attention being
decided that paid to it, he, on the 19th of Bysakh 1238, B. 8., served both Mr.
he should pay
the increased Woodin and Jugomohun with notices to the effect, that, if the
rent speciﬁed premises were not given up to him within ten days from the date
in the notice
to quit.
of the said notices, the rent would be raised from the expiration
of that period to Sc. Rs. 150 per month. These notices also not
having been complied with, Abool Kheir, on the 1st of October
1831, A. D., (16th Assun 1238, B. S.) instituted a suit in the
Dacca Zillah Court against both parties for Se. Rs. 685, the rent
of the houses for four months and seventeen days at Sa. Rs. 150
per month.
15
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Mr. Woodin ﬁled an answer admitting that the houses had
been rented by Jugomohun on his account, but that they had
been given up on the receipt of the second notice. The answer of
J ugomohun was to the same effect.
Mr. Richardson, Judge of the DaecaZillah Court, heard the case
ﬁnally on the 4th of September 1832, A. D., and pronounced Mr.
Woodin responsible for the acts of his authorized agent, and that
his having been served with the ﬁrst notice was suﬁicient. The
hiring of the houses had been admitted, but their re-delivery to
Abool Kheir had not been in his opinion proved. He therefore
gave judgment against Mr. Woodin for the sum claimed by plain
tiﬁ', together with interest up to the date of payment, and all
costs of suit except the share of J ugomohun, which was to be paid
by that person himself.
Mr. Woodin appealed to the Dacca Provincial Court, and, on its
abolition, the case was transferred to the Sudder, where it came

. 1835.

,Mr. \Voodin,
v. Abool Kheir
Mahomed Ali.

before Mr. Stockwell, who, after entering fully into the merits,

conﬁrmed the decision of the Zillah Court.

MUSSUMMAUT BUNNOO, Pauper, Appellant,
versus

1835.
9th January.

MUSSUMMAUT HEDAYUT, and, ON HER DEMISE, SHEIK
MAHOMMED ALI and LOOTF ALI, mm
'
Hams, Respondent.

ON the 8th June 1825, A. D., appellant brought an action in
the Patna Provincial Court against Mussummaut Hedayut, to

If after the
execution ofa

deed

recover possession of certain real and personal property, made
over to her under a deed of gift (hibeh-nameh) executed by that
person in her favor on the occasion of appellant’s marriage to
Noora, her sister’s son, and of which she had given possession to
appellant, but had subsequently ousted her. The action was
laid at Sicca Rupees 6,700.
Respondent admitted the execution of the deed, but denied ever
having given possession to Mussummaut Bunnoo either of the deed
or of the property. She stated that after Ncorn and appellant had
lived together for some time, they separated by mutual consent,

after annulling their marriage ; that appellant continued to live
0
15-16

of gift,

possession be
also given—ac
cording to the
M ahommedan
law the gift
cannot be re<
voked.
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, Mussummsut
Bunnoo, Pim
per, v. Mus
summaut He

dayut, add, on
her

demise,

Sheik Mahom
med All and

Lootf Alil her
heirs.

with respondent for some time; but eventually ran away to the
house of Me'e‘r Hinghun, where she remained for a short period
and then returned, respondent having been prevailed on to
-receive her back, on the condition of appellant’s executing a. deed
binding herself not to marry without the consent of respondent.
Mussummaut Bunnoo did not hcchcr act up to the conditions of
this deed, as shortly after her return she ran away a second time
*to Meer Hinghun, with whom she had previously contracted a
“‘ nika” marriage without the sanction of respondent, and took
'with her the 1‘ deed of gift." and 40 other documents which she
stole from the house; but on a complaint being lodged at the
Thannah by respondent, Museumth Bunnoo entered into a
second written agreement, promising to restore all the documents
surreptitiously obtained by her. Under these two agreements
respondent petitioned the Magistrate, who put her in possession
of the property and referred Mussumniaut Bunnoo to acivil action.
Mussummaut Bunnoo, in her reply, denied ever having written
any document promising to give up the deed of gift, or abandon
ing her claim to the property.
On the 12th of November 1827, A. D., Mr. C. W. Steer, Fourth
Judge of the Court, struck the ease off his ﬁle, as plaintiff had not
produced any document in support of her claim, although fre
quently called on to do so. On appeal to the Sudder, this order
was rescinded on the 25th March 1828, by Mr. A. Ross, who
directed the ease to be reheard according to its former number,
as it was proved to have been struck off without previous notice
having been given to appellant’s vakeels, of whom she had two.
It was accordingly reheard on the 7th of April 1830, A. D., by
Mr. H. Douglas, Senior Judge of the Court, who non-suited
Mussummant Bunnoo, no proof of her seizin having in his opinion
been produced, and without seizin the gift according to the
Moosulman law was incomplete.
After this decision Bunnoo petitioned to be permitted to appeal
to the Sudder as a pauper, which Mr. Turnbull sanctioned on the
3d December 1831, A. D., and Mussummaut Hedayut having died
was succeeded by her heirs, the present respondents. The case
was accordingly brought forward on the 8th November; present
Mr. T. C. Robertson. He remarked that Mussummaut Hedayut
had not denied the execution of the deed of gift, but had pleaded
its incompleteness, appellant never having, according to her state
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ment, obtained seizin of the property, and having besides written
two agreements by which she had forfeited her right to it. In his
opinion the property was shown to have been held by Bunnoo

herself from 1220 F. to 1227 F., and by her “ teekadar” Hukum

19
1885.
__

Mussummaut
Bunnoo, Pau

per, 0. Mus

Be
Chund from 1228 F; to 1229 F., and he considered the two summsut
dayut, and, on
documents put in by the heirs of Mussummaut Hedayut, to prove her demise,
Sheik Mahom
the annulment by Bunnoo of the deed ofgift, to be unworthy of med Ali and
credit in consequence of the conﬂicting evidence produced in Loott‘ Ali, her
heirs.
support of them. He therefore recorded his opinion for decreeing
the case with costs in favor of Mussummaut Bunnoo, and Mr.
Stockwell, (before whom it was subsequently brought in con
sequence of Mr. Robertson dissenting from the decision of the

Provincial Court,) having coincided with him, passed an order to.
that etl'ect.

MR. FRANCIS HARRIS, Appellant,

1835.
24th January.

W82“

DEBIPERSHAD CHATTEH-BURDAR and RAM BUTTON
CHATTEH-BURDAR, Respondents.
THE respondents in this case prosecuted their tenant Ram
Tunnoo Ghose, under Regulation VII. of 1799, A. D., and got a
decree from the Register, for the rent of 1229 B. 8., due on 22
beegahs of lands leased of them, and which they claimed to hold

In a Sunnud'
the situation
of the lands
bestowed by it
as a free te
nure was not

speciﬁed; but
having
been satisfac
torily proved
by a subse
quent writing
of the donor,
the
Sunnud

as “ rent-free” under a Sunnud dated 20th of User 1160, B. S., for this

90 beegahs given to their ancestor Hurikishon Chatteh-Burdar by
Rajah Kishon Chunder Rai ; but when they prosecuted him a se
cond time for the arrears of 1230 B. 8., under the same Regulation,

Mr. F. Harris put in a petition claiming the lands as part of a Ze

was upheld.

mindary purchased by him from Modoosoodun Sundial. The Collec
tor who tried the case dismissed the claim 3 and respondents, look
ing on this decision as tending to disprove their right to the land as
a rent free tenure, commenced the present suit in the Zillah Court

of Nuddea on the 24th February 1826, A. D., against Modoo
soodun Sandial, original proprietor of the Zemindary, Mr. F.
Harris purchaser, and Ram Tunnoo Ghose cultivator, and laid
their action at Sa. Rs. 145, 15 As., 13 Gundahs, 2 Cowries.
The Judge made over the case to the Collector for the purpose of
c 2
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Mr. Francis
Harris,
1:.

having his opinion as to whether the lands were “rent-free” or
not. The Collector, after holding the required investigation,
recorded his opinion that the lands were “ rent-free,” and for

Debipershail warded the papers of the case to the Judge, who dissented from
C hatteh-Bnr
dar and Ram
Rutton Chat~
teh-Burdar.

this opinion and thought the Sunnud a forgery, because the
situation of the land given was not speciﬁed, and because the
writing in the original list of the lands, deposited in the Collector’s
Court, was erased and blotted in many places, and he accordingly
non-suited the plaintiﬁ‘ with costs.
When the case came in appeal before the Provincial Court of
Calcutta, Mr. G. C. Master, on the 26th of November 1831, A. II,

agreed with Mr. C. J. Middleton, Acting Judge of the Court, in
thinking the “ Sunnud" valid, and that the erasures in the books
of the Collectorato might have been made to injure the holders of
the “ Sunnud." They therefore annulled the decision of tho
Zillah Judge, and passed an order in favor of Debipershad and
Ram Rutton. Costs to be paid by the opposite party.
Mr. F. Harris applied to the Sudder for the admission of a
special appeal, on the plea that the situation of the ground
bestowed had not been speciﬁed in the Sunnud, and, on the 19th
of July 1832 A. D., his application was complied with.
Mr. Robertson, the Judge, before whom the case was heard in
the Sudder, coincided with the Provincial Court in thinking the
Sunnud a true document, and was of opinion that the erasures in
the Collector's records alluded to, could not in any way have
beneﬁtted the respondents, but might have been done to injure
them by creating in the mind of the Judge trying the case a
doubt of the validity of the “ Sunnud,” and that although the
“Sunnud” did not specify the locality of the lands granted as a
rent-free tenure, yet that was satisfactorily proved by a writing of
the donor, dated 15th May 1160, B. S. -He therefore afﬁrmed the
decree of the Provincial Court with costs, and dismissed the
appeal.
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RAM KEWUL BISWAS, KISHON KEWUL BISWAS, and
KALEE KAUNT BISWAS, Appellants,

1885.
29th January.

versus

JUGGURNATH BISWAS, HUREENATH BISWAS, BISHOO
N ATH alias RAMNATH BISWAS, and others,
_Respondents.
A
widow
GOWRIEKAUNT BISWAS, the father of appellants, and
having during
J uggurnath Biswas, one of the respondents, were full brothers, the the minority
former of whom died in 1213, B. S., (1806, A. D.) On the 24th of her sons
co m promised
August, 1813, A. D., his wife Mussummaut Parbutteo Dassia, the to their pre
judice a case
mother of appellants, sued Juggurnath Biswas, in the Zillah Court regarding the
of Rajcshye for certain property, which she declared her deceased property other
eceased hus
husband had' held jointly with him, and obtained a decree for a. b an d ;
her

part of what was claimed by her.

Both parties were however

sons,

on

at

taining their
dissatisﬁed with the decision, and appealed to the Moorshedabad majority, peti
tioned to have
Provincial Court, but before any ﬁnal decision could be passed, the compro~
Mussummaut Parbnttee ﬁled a “ sooleh-nameh" dated the 30th mise set aside ;
w h i e h was
of Cheyt 1222, B. S., (10th April 1815, A. D.,) which being ad accordingly
; as air
mitted, the case, on the 24th of June 1816, A. D., (12th of Assar (lone
cording to tho
law
1223, B. S.,) was struck off the ﬁle by Mr. H. T. Brooke, the Hindoo
she had not
Senior Judge of the Court.
authority so to
At the date of these occurrences the appellants were minors, act.

but after attaining the majority, they on the 12th of July 1827
A. D., (29th of Assar 1233, B. S.,) instituted the present suit in
the Moorshedabad Provincial Court. Their petition of plaint set
forth that their father Gowriekaunt had in 1207 B. S., (1800,

A. D.,) purchased with money of his own a 4 Annas share of
Kismut Chalasha-Nugur, in the furzee or petitioner’s name “ Jugut
Gowrie ,'" that in 1209, B, S., (1802, A. D.,) be purchased a fur
ther share of 4 Annas of the same property in the furzee name
Ram Hurie; and that in 1212, B. S., (1805, A. D.,) he bought
an 8 Annas share of Bishoonathpore in the furzee name Ram

kishore ; that the whole of this property was bought with his own
money,v and was held jointly by him and his brother J uggurnath.
The plaint went on to state that, after the dcccase of their father,
their mother Mnssummaut Parbuttee continued up to 1218, B. S.,

(1811, A. D.,) to hold his share in the same manner as he had
himself done, when the defendant J uggurnath forcibly ejected
her, but on her prosecuting J uggurnath and the other defendants.
19
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in the Rajcshye Zillah Court for a 4 Annas share of the 8 Annas
of Chalasha-Nugur, the Assistant Judge decreed 2 Annas of the

Big: Keppl 4 Annas share purchased in the name Ram Hurie, but dismissed
“hem ,,‘ Jug. her claim for a half share, of the 4 Annas that had been bought in
9mm" Bi" the name “J ugut Gowrie," from which decision both parties ap
was & others.

pealed to the Moorshedabad Court of Appeal.
It was further alleged by the plaintiffs that, pending the inves
tigation before the Court of Appeal, Juggurnath executed an
“ ikrar-nameh,” dated 10th of Phalgoon 1222, B. S., (1815, A. D.,).
admitting the right of plaintiffs to a 4 Annas share of Chalasha
Nugnr, which was the cause of their mother having given in a
sooleh-nameh , that the conditions of the “ ikrar-nameh” were ful
ﬁlled by Juggurnath up to 1228, B. S., (1821, A. D.,) in which

year he again ejected Mussummaut Parbuttee, the plaintiffs being
at the time minors 3 but they being new of age they brought for
ward their claim which had then been compromised injuriously to
their interests.
Their action was laid at Sicca Rupees 5,502, 13 Annas, l4
Gundas.
Juggurnath denied the right of plaintiffs to any part of the
property, and declared it to be entirely his : he also denied having
executed the “ ikrar-nameh" alluded to by the plaintiffs.
On the 1st of June 1829, A. D., Mr. P. E. Patton gave it as his
opinion that the investigation of the right of plaintiffs to a 4
Annas share of Chalasha-Nugur claimed by them was barred by
Section 16, Regulation III. of 1793, and that their claim to
Bishoonathpore was founded solely on the “ ikrar-nameh" said to
have been executed by the defendant Juggurnath Biswas, of which
no mention having been made when the former suit of Museum
maut Parbuttee was dismissed in 1816, he did not think it a
valid document, and therefore dismissed that part of the claim
also. On appeal to the Sudder the plaintiffs further pleaded that
their mother Parbuttee, being only their guardian, had not the

power of compromising the case in which 2 Annas of Chalasha
Nugur had been decreed in her favor, and that consequently the
provisions of Section 16, Regulation III. of 1793, were not ap
plicable to the present suit. The case came at different times be
fore Messrs. Shakespear, Robertson and Stockwell, who were all

of opinion that the “sooleh-nameh" of Mussummaut Parbuttee,
relinquishing the property decreed to her in the right of her hus
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band, was not good in law, and that she could not so dispose of
property in which she had only a life interest.
Mr. Robertson was of opinion that the right of appellants to all
the property, real and personal, claimed in their plaint, had been
proved ; but Mr. Stockwell concurred with Mr. Shakespear in
decreeing 2 Annas Of that portion of the Deh Chalasha-Nugur
purchased in the furzee name Ram Hurie, with mesne proﬁts from
1218, B. S., (1811, A. D.,) the date of Mussummaut Parbuttee's
ﬁrst ejection by Juggurnath, to the time appellants should be
put in possession under this decree, with the exception of the time
she held possession under the “ sooleh-uameh,” and in disallowing
the rest of plaintiﬁ‘s’ claim ; and this decree was consequently
passed.
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Ram Kewul
Biswas
and
others, a. Jug
guruath His
was at others.

THOOTIMJAH and DHURADUBJAH, Appellants,
1835.

versus

1 9 th Feb.

BABOO KEERIT SINGH and others, Respondents.

ON the 2nd of June 1833, A. D., appellants sued respondents
in the Zillah Court of Tirhoot for possession of talook Tedhie,
which they declared he had let them as “ Theekha” from 1239

Adocumant
stamped under
the provisions
of Clause 5,

Sec. 14, Re
gulation X. of
up on unstamped paper, and dated the 17th of Asar 1235 F., 1829, A. D.,

F., (1831, A. D.,) to 1248 F., (1840, A. D.) The lease being drawn

was admitted,

(26th June 1827,) on which date he also gave them an “Amul it being pre
that the
dustuk."
In 1239 F., (1831, A. D.,) they gave pottahs to the sumed
requisite forms
ryots of the talook, but Keerit Singh opposed the collection of had been ob.
served in ob.
the rents, and, on a petition being preferred by them to the Ma taining the
gistrate, both parties were bound in their personal recognizances stamp.
to the amount of Sa. Rs. 200, to keep the peace till possession
should be awarded to one party by the Civil Court, As it was
however necessary to have the pottah sent to Calcutta to be
stamped, some delay had necessarily taken place in commencing
the present action.

Baboo Keerit Singh denied the truth of the plaint, but did not
ﬁle any proofs.
Mr. W. Templer, Additional Judge of Tirhoot, remarked in his
ﬁnal proceeding, dated 21st of March 1834, A. D., (26th Phalgun

1242 F.,) that the pottah had originally been drawn up on un
stamped paper, and that at the time it was executed Regulation
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XVI. of 1824 was in force ; with the provisions of which Regula
tion regarding the stamping of unstamped documents the plain
Thootimjah tiffs had not complied ; neither had they conformed to the direc
and
Dhura~
d u b j a h, v. tions given in Regulation X. of 1829, A. D., on the same subject;
Balmo Keerit
and that although after a length of time, i. e., in 1832, A. D.,
Si ugh, and
others.
(1240 F.,) the pottah had been stamped, yet as the permission of

the Commissioner of Revenue had not been obtained as directed
by Clause 5, SectiOn 14, Regulation X. of 1829, it was an invalid

document, and the claim of plaintiffs consequently inadmissible.
On appeal to the Sudder, the case came before Mr. H. Shakes
pear on the 19th of February 1835, A. D. He was of opinion that,
since the Additional Judge of Tirhoot had non-suited the appellants
solely because he considered the pottah not to have been regu
larly stamped, his decision was incorrect. For the power of de
ciding whether unstamped documents should be stamped or not,
was vested in the controlling authorities of the stamp revenue by
Clause 5, Section 14', Regulation X. of 1829, and as the stamp

had been afﬁxed to the document in question, it might reasonably
be presumed that the requisite forms had been observed. The
decision of the Zillah Judge was therefore reversed, and he was
directed to restore the case to the ﬁle of his Court, and to decide
it without taking exception to the stamp.

SHAH IMAM BUKHSH, Appellant,

1835.
*

5th March.
'UETS’ZLS

MUSSUMMAUT BEEBEE SHAHEE, WIFE or Mann INAYUT
Hanna, and ASGUR ULLEE, Sons, BEEBEE WUJ UH,
BEEBEE AMEEN UH, BEEBEE AMEERUN and
BEEBEE TUSOO, Dsucnrnas or SHAH
Buxnan ULLEE, DECEASED,

Respondents.
Property be~
longing to an

THE respondents in this case having sold to Hajjee Muhum
mud Seyud, a “dialr” of Pergunnah Neladah, called Sanoopoor,
Boozoorg, subject to the payment of Government revenues, the
appellant refused to give the purchaser possession, declaring the
property to be “ Wuqf ;" and as it was entered on the Collector's

endowment is
not liable to
claims ol'inhe
ritauce,
and
the ofﬁce of
Sujjadali N is~
been (superior) books in his name, the claimants were referred to the Civil Court
cannot beheld
for the adjustment of their rights. They therefore, on the 21st
by a woman.
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of April 1828, A. D., sued the appellant in the Provincial Court of
Patna, for their legal shares of Mouzah Ismaeelpoor, Panree, an
Altumgah deh of' Pergunnah Neladeh, and of Sooltanchuck,
Aimah lands of the Perguunah Howelee, Behar, all which they
claimed as heirs of Shah Bundeh Ullee, and laid their action at
Sicca Rupees 8,910, eighteen times the yearly rent of the same.
Shah Imam Bukhsh denied their right to any portion of the
lands whatsoever, 'as they were attached to the Durgah of“ Shah
Molannah Moozuﬁ‘ur of Balkh, of which Shah Quadir Bukhsh, the

half brother of Shah Bundeh Ullee, had been the Sujjaduh-nusheen
(superior,) and was after 'his death succeeded in the ofﬁce by
his son Shah Ullee Bukhsh, on whose demise without issue, the

heirs of Shah Quadir Bukhsh, in common with the “faqueers”
and principal inhabitants of the town of Behar, had in 1190 F.,
(1783, A. D.,) elected the defendant to ﬁll the vacant office,

and he had accordingly held uninterrupted possession from that
date to the present, a period of 47 years. He further stated
that the settlement of Sanoopoor Boozoorg, the Mouzah sold by
the claimants to Hajjee Muhummud Seyud, had been made with
him 3 whereas it would have been made with Shah Bundeh Ullee
had he had any right to it.
Sir J. Harington, J udgo of‘ the Provincial Court, considering the
property of Ullee Bukhsh, son of Quadir Bukhsh, and tho succes

sion of Shah Bundeh Ullee to him, to have been proved, and the
claim of Shah Imam Bukhsh as “ Sujjaduh-nusheen” by election
after the death of the said Ullee Bukhsh, to.be groundless, de

creed the case with costs.
When an appeal was made to the Sudder, the respondents did

not appear either personally or by vakeel ; and the case came. to a
hearing on the 25th September, 1834, A. D., present Mr. T. C.
Robertson. The following is an abstract of his opinion :—
“Although the Sunnud under which the Monzah Ismaeelpoor,
Panree, &c. &c., are held, has not been produced, yet from the
proceedings in the case and the admission of“ the parties it is
evident that these lands are attached to the Durgah of Shah
Molannah Moozuf’fur of Balkh; that their rents are assigned to
the maintenance of that establishment; and that no partition
thereof has ever taken place among the heirs of any preceding
Sujjaduh-nusheen.
n
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Shah Imam
Bukhsh,
1:.
M ussummaut
Beebee
Sha

hee, 8: others.

“ It follows therefore that the property must be held to be wuqf,
and its sale, gift, or partition to be illegal. The Suijaduh-nusheen
is merely appointed to administer the affairs of the Durgah, and
has no power of alienating any portion of the property belonging
to it. Shah Ullee Bukhsh is by both sides admitted to have been
at one time Sujjaduh-nusheen of the Durgah, but while the
appellant alleges that on the demise‘of that person he was himself

elected as his successor in the year 1190 F.,-it is maintained by
the respondents that Bundeh Ullee, from whom they derive their
claims, was the immediate successor of the said

Shah Ullee

Bukhsh.
“ Now it is remarkable that the witnesses on both sides declare
that Bundeh Ullee was a soldier, and therefore an unlikely person
to have succeeded to such an ofﬁce, and this gives probability to
the assertion of his son, the appellant, that be, when 20 years of
age, was in the life-time of his father placed at the head of the
Durgah. There is little or no evidence also to the fact of Bundeh
Ullee’s having ever held possession, and although several witnesses
depose to his daughter Beebee Shahee, one of the respondents,
having collected the rents of the lands in dispute after his death
and performed the fatihu of Shah Molannah Moozuﬂ'er of Balkh,
yet even this cannot prove that she could ever have been regarded
as Sujjaduh-nusheen, that being an ofﬁce which it appears, from
what is laid down at page 343 of Macnaghten’s Mahomedan Law,
cannot possibly be held by a female. There can be no doubt
therefore as to the illegality of any transfer made in his name,
and even if Bundeh Ullee’s having held the oﬁce of Suﬁaduh
nusheen were proved, this would impart no rights of divided
inheritance to his heirs, consequently their claim ought in my
opinion to be dismissed, and the decision of the Provincial Court
in their favour to be reversed.”
Mr. Stockwell concurred in this decision, adding that, “ as no
Sunnud had been produced, the present decision was not to bar
an investigation under Regulation II. of 1819."
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RAI HURNARAIN SINGH AND AN UND SINGH, Appellants,

1 6th March.
versus

ADUB SINGH, Respondent.

THE respondent in this case claimed the Mouzah of Hurbuns

Mortgaged
property

poor Bela as his hereditary property, mortgaged on the 2nd of
Ranizaan 1168 F., (1761, A. D.,) by his ancestors Deo Singh and
Dheeraj Singh to Rajah Dheerajnarain for Sicca Rupees 250, but
when he prepared to deposit that amount in the Civil Court, he
was referred to a regular civil suit, which he accordingly
instituted on the 12th of September 1826, A. D., as a pauper, in
the Zillah Court of Behar, laying his claim at Sicca Rupees 2150,
three times the amount of the yearly tax of the property claimed.
Rai Hurnarain Singh and Anund Singh denied the mortgage,
and asserted that the lands had been sold by Dee Singh and
Dheeraj Singh to their ancestors Maharajahs Ramnarain and
Dhunrajnaraiu, whose names had been entered in the records of
Nowab Hoshiar Jung as proprietors, and from whom the property
had descended to the present holders.
The claimant ﬁled a copy of the deed of mortgage, declaring
that the original had been lost. His opponents did not produce
either the bill of sale or a copy, cxcusing themselves from so
doing on account of its having been taken away when Quasim Ali
Khan made his incursion in 1169 F., (1766, A. D.,) and in support

of their assertions produced an attested statement drawn up by
Rajah Busunt Rai of the plunder which then took place.
Opinion of the Zillah Judge, dated 15th of September 1831,
A. D.
“Although the document given in by Adub Singh cannot be
entirely depended on, in consequence of its being merely a. copy
of the deed of mortgage 3 yet at the time when the mortgage is
alleged by him to have been entered into, it was a common
practice for defaulters to mortgage their property to the Govern
ment authorities of their Zillah ; and many Mouzahs, situated in
the neighbourhood of the plaintiﬂ‘ts lands, which were pledged in
this manner, have been recovered by the original proprietors.
The statement of Rajah Busunt Rai too, produced by Rai Hurna
rain and Anund Singh in corroboration of the existence of a bill
of sale, does not specially allude to such an instrument, and these

circumstances go to support the plaint.
]: 2

I do not think the non
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insertion of the claimant’s name in the records of Nowab
Hoshiar Jung, a proof of their want of right ; and if the de
Rai Hurna fendants did really consider this an eﬁ‘ectual bar to the present
raiu Singh 8!
Anund Singh, suit, I see no reason why they should have attempted to pro
v.AdubSingh. duce any other proofs " He therefore decreed the ease with costs,
and an appeal was preferred to the Provincial Court ; where
Shunker Dut, Omed Singh, Sheo Dyal and Burmira Singh, put
in petitions representing themselves as four annas shareis, with
whose concurrence Adub Singh had commenced the suit. Sir J.
Harington, Judge of the Appeal Court, seeing no reason to dissent
from the decision of the inferior Court, dismissed the appeal with
costs, and directed the petitioners to commence a new suit for the
adjustment of their claims.
Rai Hurnarain and Anund Singh now petitioned the Sudder
for the admission of a special appeal, on the plea that the copy
of the deed of mortgage had not been substantiated by evidence,
and was consequently inadmissible; and on the 11th of March
1833, A. D., their petition was complied with.
The opinion of Mr. T. C. Robertson, the Judge who presided
at the trial of the case in the Sudder, was to the following effect :—
The respondents, originally plaintiﬂs, have ﬁled a copy of the
deed of mortgage alleged by them to have been executed by their
ancestors, while the opposite party can produce neither the ori
ginal deed of sale, nor a copy of that document under which
they state possession of the disputed village to have been acquir
ed ; nor is any particular mention made of the deed in question
in the statement, said to have been drawn up by Rajah Busunt
Rai, and ﬁled by them in proof of the aforesaid document having
been lost.
The witnesses to the fact of the mortgage having been executed,
necessarily, from the length of time elapsed, speak in a great
measure from hearsay, yet under the peculiar circumstances of
the case, it is evident that better parole evidence could not be
procured.
It appears to me to be clearly proved from their statements
that the tenure under which the village is held, is one of mort
gage. It is true, as stated by the appellants, that the village in
dispute is among the seven which it appears from the old papers
have ever been included under the head of Udpa, as being depen
dencies of that Mouzah; but as they have themselves admitted
24-25
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that one of these very villages, Sungrampoor, to which so lately
as in March 1828 they advanced a claim as their molrurreree, is
in fact held under a deed of mortgage, it is evident that no argu
ment can be drawn from the mere circumstance of its being re
corded as annexed to Udpa, against the village in dispute also
being held by a similar tenure.
The excuse of inadvertence by which they seek to explain away
their admission, with regard to Sungrampoor, is entitled to but

little consideration.
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Rai Hui-nae
rain Singh, &
Anund Surgh,

'u. Adub Singh.

Moreover when Aman Singh, the plaintiff

in the Sungrampoor case, asserted, as he is proved to have done
by the copy of his rejoinder ﬁled in this case, that the village of
Hurbunspore now in dispute, was held by the appellants under a
deed of mortgage, it is incredible that, if this had been untrue,
they should not in their replication (of which also a copy has been
produced) have met this assertion with a positive denial, instead
of passing it over as they did in silence.
With reference to what is above stated and to the arguments
contained in the Zillah decision, there can, I imagine, be no doubt
of the tenure under which the village of Hurbunspore is held
being one of mortgage ; and as to such tenures the rule of limita
tions does not apply, I conﬁrm the decree passed by the Zillah
Judge, and dismiss the appeal.

RAM NARAIN MOOKERJEE, Appellant,
1835.

14th April.

9678 268

SUMBOO CHUN DER MOOKERJEE, Respondent.
v THE appellant in this case brought an action against respon
dent in the Zillah Court of Nuddea, under Section 63, Regulation
VIII. of 1793, stating that he had purchased an 8 anna putnee
share of defendant’s talook, the yearly rent of which was Sicca
Rupees 14,244 3 that he had paid to defendant the rent for the

years 1236, 1237, 1238, B. S., (1829, 1830, 1831, A. D.,) but al
though he had frequently demanded receipts, he never had re
ceived any.
Defendant in reply declared that plaintiff had only paid him
rent for the years 1236 and 1237, B. S. (1829, 1830, A. D.,)volun

tarily, and that he had given to plaintiff a receipt for one draft
amounting to Sicca Rupees 6,250, dated 2nd Bysack 1236, B. S.,
25-26
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suit within one
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date when
cause ofaction
originated, as
required
by
Section 7, Re~
gulation II. of
1805.

(1829, A. D.) ; that he did not receive any part of the rent for
1238, B. S. (1831, A, D.) till he demanded it in the manner pre
scribed by Regulation VIII. of 1819, A. D. ; and that although he
had frequently offered receipts to plaintiff, they had always been.
refused on account of the relationship and conﬁdence existence
between the parties.
Mr. Vibart, Judge of the Zillah Court, having gone fully into
the case, and not perceiving any satisfactory proof of plaintiffs
having demanded receipts, while it appeared that plaintiff had
commenced the suit subsequent to a dispute he had had with the
defendant, who was his relation and in whom he formerly had
much conﬁdence, dismissed the claim with costs.
The case was appealed to the Sudder and came to a hearing
on the 14th April 1835, present Mr. H. Shakespear, who, being
of opinion that no dishonest intention had been established
against respondent, and that plaintiff ought to have brought his
claim within one year from the date when the cause of action
originated, as directed in Section 7, Regulation II. of 1805,
aﬁirmed the decree of the Zillah Court with costs.

DEYANATH ROY and RAM NATH ROY, Appellants,
1835.
14th ipril.

04

'i

versus
MUTIIOOR N ATH GHOSE alias SREEKUNT ROY,
Respondent.

y

According
to the exposi

THE respondent instituted the action, out of which this ap

tion
of the peal arose, in the Zillah Court of Purneah, to recover the estate of
Hindoo law as Jykunt Roy, deceased, under the following circumstances :—The
received in

plaint set forth that Jykunt Roy died possessed of considerable
landed estates, of which the defendants had taken possession on
his death; that he the plaintiff was the son of the maternal aunt
of the deceased, who had moreover adopted him as his son, and
made over his property to him by a deed of gift. He therefore
sued to recover the estate now held by the defendants. The
cestor beyond defendants pleaded that the plaintiff had at ﬁrst applied sum
the third in marily to the Civil Court, as the adopted son of Jykunt Boy, to
ascent.
obtain possession of the estate of the deceased, but had failed in
his attempt, the property having been left in possession of the
defendants, who were the heirs at law of Jykunt Roy ; that in the

Bengal,

the

son of the de
ceaseil's ma
ternal
aunt
takes the inhe
ritance in pre
ference to li
neal
descen
dants from a
common
an
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course of the summary proceedings the plaintiff had claimed un
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der a deed of gift, and also as the adopted son of the de

ceased, but that now he had set up an additional claim as the son D e yan ath
Roy and Ram
of his maternal aunt, the several grounds on which he' urged Nath Roy, 12.
his claims being at variance the one with the other; that they Muthoor Nath
Ghose

alias

(the defendants) were the ﬁfth in descent in the male line from a Sreekunt Roy.
common ancestor with the deceased, and consequently had a
better title under the Hindoo law of inheritance than the son of
the deceased's mother's sister.
In his reply to the answer of the defendants, the plaintiff rested
his claim solely on the law of inheritance, as applicable to .the case.
The Zillah Judge, Mr. H. Nisbet, observing that the alleged
connection of the parties to the deceased was not disputed, refer
red to the Pundit of the Zillah Court to state which of the parties
had the better claim as heirs at law to the deceased Jykunt Roy
—the plaintiff, who was the son of his maternal aunt, or the
defendants, who were the ﬁfth in descent in the male line from a

common ancestor with the deceased. The Pundit replied, that
as the mother of the deceased and the mother of the plaintiff
were the daughters of the same father, and as Jykunt Roy left no
nearer kinsman vested with the right of offering the funeral ob
lations, he would share in the oblations offered by the plaintiff
to his maternal grandfather; that according to the Daya-Bhaga, if
there were no Sapindas (connected by funeral oblations) within
three degrees, the mother's sister’s son has the preference over
lineal descendants from a common ancestor beyond the third
degree 3 that therefore the plaintiff must succeed, under the law
of inheritance as current in Bengal, to the estate of the deceased.
The Zillah Judge accordingly pronounced judgment in favour of
the plaintiﬁ'.
I
The defendants appealed to the Sudder Dewanny Adawlut.
The Court (Mr. Henry Shakespear) referred the Bewusta of the
Pundit of the Zillah Court for the opinion of the Pundit of the
Sudder Dewanny Adawlut, who pronounced the exposition of the
law current in Bengal as therein given to be perfectly correct.
Mr. Shakespear then conﬁrmed the decree of the Lower Court.*
' According to the law as current in Mithila,the defendants would have

succeeded to the estate of the deceased. See case of Gungadutt Jha, versus
Sreenarain Kai and another, page 18, Volume 11., Sudder Dewauuy Adawlut
Reports.

1835.
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MOHUNT OMRAO BHARTEE, Appellant,

3d June.
’UBTSUS’

HIMMUT smen, Respondent.
ON the 12th of Sawon 1217, M., two persons named Munnoo
Lal and Beebee Sumboo, since deceased, mortgaged 400 beegahs
of rent-free land to the respondent Himmut Singh, who gave them
a counterpart agreement to restore the property to them, should
the loan be repaid within one year from that date. Twenty-ﬁve
days after the expiration of the year, Munnoo Lal deposited the
amount in Court, and subsequently sold the property to Mia
Soondree Bhartee, the “ Gooroo” of the appellant in the present
suit ; but, as that person could not get possession from Himmut
gagor having Singh, Munnoo Lal sued him in the Purnea Court to obtain pos
aft e r \v a r d s session ; and the Register, to whom the case was referred for
taken back the
deposit,
did decision, gave it as his opinion that Soondur Bhartee was entitled
not aﬁ'ect the to possession, and might sue Himmut Singh for it.
As Himmut
right of the
purchaser.
Singh refused to receive the sum paid into Court by Munnoo Lal,
Ramsunnihi his heir took back the money; and the appellant
now sued both him and Himmut Singh in the Zillah Court of
Purnea, to recover possession of the property sold to Soondur
A mortgagee
having refused
to receive from
the
Zillah
Court
1; h 0
amount of a
mortgage de~
posited there
by the mort~
g a g o r, who
s u bsequently
sold the pro
p erty, held
that the heir of
the said mort

Bhartee his Gooroo.

The action was laid at Sa. Rs. 188-7-12,

thrice the amount of the yearly rents.
Himmut Singh denied that Munnoo Lal had solrl the property
to Soondur Bhartee, or that he had dispossessed that person. He
said he had held possession of the property from the date of the
loan to the institution of the present suit ; a period of more than
16 years, and that even if the conditions of the mortgage had
been the same as those speciﬁed by plaintiff, his claim was barred
by Section 14, Regulation III. of 1793, in consequence of no
action having been, before the present time, commenced in any
Court. The other defendant, Ramsunnihi, did not plead.
On the 10th of August 1821, the Zillah Judge gave it as his
opinion that the plaintiff Mohunt Omrao Bhartee was entitled to
a decree, because that Munnoo Lal had deposited in Court the
amount for which the property was mortgaged, and the defendant
Himmut Singh had failed to present a petition to the Court accord

ing to the provisions of Regulation XVII. of 1806, A. D.
An appeal was made from this decision to the Provincial, Court
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of Moorshedabad, and on the 25th of August 1830, Messrs. W.

1885.

Steer and P. E. Paton reversed the decision of the Zillah Court, as

they considered the retaking by Ramsunnihi, the heir of Munnoo
Lal, of the amount of mortgage money, to be a virtual abandon
ment of his claim to the property.
Respondent appealed from this decision to the Sudder, and,
when the case was brought before Mr. Ross on the 17th of Decem
ber 1829, he directed it to be returned to the Provincial Court to
be replaced on their ﬁle, and reheard ; because they had not en
quired into the reasons of Himmut Singh for refusing to take the
amount of mortgage money, after it had been deposited in Court.
When the case came back to the Provincial Court, the same
Judges who formerly tried the case reheard it, and they declared
as their opinion that further enquiry, as to Himmut Singh’s reasons
for refusing the amount of mortgage money was unnecessary, in
asmuch as he had stated in his answer, ﬁled in the case when
Munnoo Lal sued him for possession, that although Ramsunnihi
had come to him, and proposed to repay the amount, yet he
brought no money with him, and that he (Himmut Singh) therefore
declined receiving the sum deposited in Court, as it had been paid
in after the date speciﬁed in the original agreement. They there
fore adhered to their former decision, and a second special appeal
was made to the Sudder, and admitted on the 6th of April 1833,

A. D.
Opinion of Mr. E. J. Harington, Acting Judge, dated the 19th
01' March 1835, A. D.
By depositing the amount of the loan in Court, before the mort
gage had been legally foreclosed under the provisions of Regula
tion XVII. of 1806, A. D. , Munnoo Lal became entitled to reinstate

ment in possession of the mortgaged property, and all claim or
title on the part of the mortgagee, Himmut Singh, must be con
sidered to have ceased. Subsequent possession on the part of
Himmut Singh, when Munnoo Lal had taken every legal step to
recover possession, and retain his right in the property unimpair
ed, could not establish any proprietary title on the part of Him<
mut Singh, nor injure the right of Muunoo Lal. The proprietor

ship of Munnoo Lal, thus acknowledged, and undisputed by any
claim, except the unjust and invalid assertion of right on the part

of Himmut Singh, would enable him to dispose of the property to
the person from whom the‘ plaintiff derives his present claim, and
s
29

M o h u n t
Omrao Bhar
tee, 1‘. Him.
mut Singh,
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M o h u n t
Omrao Bhar
tee, v. Him
mut Singh.

establish the validity of the purchase ; which cannot be affected in
any degree by the subsequent application for, and receipt .of the
money deposited in Court, in actual redemption of the mortgage
by the heirs of Munnoo Lal.
4
Mr. Braddon, who next heard the case, was of opinion that
although Himmut Singh declared the property to have been sold
not mortgaged, yet that in the former case of Munnoo Lal, versus
the same Himmut Singh, decided by the Acting Register of the
Zillah Court, it was satisfactorily proved to have been a conditional
sale only, and therefore that, as Himmut Singh refused to take the

money duly deposited by the borrower in Court, the appellant’s
right to the property could not justly be affected by the circum
stance of the heir of the borrower having since taken back the
money. Concurring therefore with Mr. Harington, the decree of
the Zillah J udgo was conﬁrmed and that of the Court of Appeal
reversed.
-_—n

1835.

OOJUDHEA BEEBEE, SUN A-OOLLAH and others, Appellants,

30th June.

versus
MOHUN' BEEBEE and SURMA ’BEEBEE, Respondents.

THIS was an action instituted by Kownla Beebee in the Zillah
Court of 'Baekergunge, to recover from Mohun Beebee and Surma
Beebee, the present respondents, possession of a 13 gundah, l
.
gift by the bus kowree and l krant share of the real estate of the late Islam
band to his
' Khan.
w.fe, of the
whole proper
The plaint set forth, that Islam Khan died in the month of Cheyt
A Kabeen
nameh or deed
of 'marriage
settlement,
containing a

ty
by

possessed
him, or 1224, B. S., leaving as his heirs, the plaintiff and Mohun Beebee

which there his widows, and Surma Beebee (a concubine) the mother of Sena.
after
might
eome into his _Jan, :1. minor ; that the above inherited the estate of Islam Khan,
possession, is
and jointly held possession for a length of time. They however
valid underthe
Mahomedan frequently quarrelled among themselves, in consequence of which
law in regard
to the property the plaintiff applied to the Civil Court for the appointment of a
in the actual Manager under the provisions of Section 26, Regulation V. of 1812.
possession of.
the husband, On that occasion Mohun Beebce ﬁled a Kabeen-nameh or deed of
but not in re- ‘
gard to that marriage settlement, the result of which was that the plaintiﬁ"s
which is non
application was rejected. Subsequently the defendants ousted
existent.

the plaintiff from her share of the estate, which she now sues to
recover in the proportion above stated.
30
'
’
4
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The defendants repelled the claim, alleging, that the plaintiff was

1335."

not the wife of Islam Khan, but his purchased slave ; that Islam
Khan had married them, (the two defendants) and had settled the
whole of his estate, real and personal, upon them, in the propor

O 0j u d h e a
Beebee,
and
others, 12. M o
hun Beebee &;

tion of 12 Annas or gths upon Mohun Beebee, and 4 Annas or -}th Sui-ma Beebee.
upon Surma Beebee, and that therefore the claim of the plaintiff
was invalid.
The Sudder Ameen, on the 22d February 1822, gave judgment
in favor of the defendants, on the ground of the deeds of settle
ment pleaded by them. The decree of the Sudder Ameen was
conﬁrmed in appeal by the Zillah Judge.
A special appeal was admitted by the Provincial Court for the
Dacca Division. At this stage of the proceedings, the plaintiff died and was succeeded by the appellants. On the abolition of .
the Provincial Court, the record was transferred to. the Sudder,

Dewanny Adawlut.
By the Court: (present Mr. G. Stockwell.) The points forv
consideration are : ﬁrst, whether the plaintiff was the wife of Islam
Khan—secondly, whether the deeds of settlement pleaded by the
defendantswere executed by him,—and, thirdly, whether, if so
executed, they are good in law. I am of opinion that the ﬁrst
and second points are established as matters of fact by the
evidence. In regard to the third point, the deeds of settlement
specify that Islam Khan settled certain sums of money as dower

upon the defendants, his wives ; and that in lieu of the same he.
gave to them the whole of his property real and personal, then in
his possession, and which thereafter might come into his posses
sion. Now property non-existent cannot under the Mahomedan
law be made the subject of gift, whether in lieu of dower or other-'
wise; and it is in evidence that a considerable portion of the
property, which the defendants hold in virtue of the deeds ‘of
settlement, was acquired by Islam Khan after the execution of

those deeds. The decrees of the Lower Courts are good in regard
to the property existent at the date of the settlements, but not in
regard to that which was non-existent ; and I would amend the
decrees accordingly, dismissing the claim of the former, but
giving judgments in favor of the plaintiff for her share (under the
general law of inheritance) of the latter.
Mr. Braddon concurred with Mr. Stockwell.
I 2
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ZEENUTOOLLAH CAZEE, Appellant,

0th July.
l'm‘llll

NUJEEBOOLLAH alias NUJJOO MIRDAH, AND ms Wis:
MUSSUMMAUT BEEBNEE and others, Respondents.
A claim by
a Cuee to fees
for the solem
nization of a
marriage, dis
missed under
the rule of Sec
tion 8, Regula

tion XXXIX.
1793.

THE plaintiﬂ' sued for 2 Rs. and 8 Annas, the amount of fees
due to him as Cazee under the following circumstances :——He
stated that, as Cazee of a certain Pergunnah in Zillah Dacca,
Jelalpore, he was entitled under a very old custom, to a fee of
one Rupee and four Annas on every marriage ; that the defendant
Nujeeboollah, on the occasion of the marriage of his two daughters
by Mussummaut Beebnee with the other defendants, had the cere
mony performed by a Moollah in no way associated with the
plaintiff, and had thus deprived him of his fees, for the recovery
of which he now sued.
The defendant, Nujeeboollah, pleaded that in pursuance of an
old custom, his family, which was the principal one in his village,
had always been exempted from the payment of the Cazee’s fees ;
and that, with respect to the plaintiff, he had never performed
any ceremony for him (the defendant) so as to entitle him to the
fees.
The Sudder Ameen to whom the case was referred,‘ gm-o
judgment in favor of the plaintiff.
The defendant then appealed to the Zillah J ndgc, who was of
opinion, with reference to the provisions of Section 8, Regulation
XXXIX. of 1793, that the claim could not be maintained, and
accordingly reversed the decision of the Sudder Ameen.
A special appeal was then admitted by the Provincial Court of
Dacca, and, on the abolition of that Court, the case was transfer

red to the Sudder Dewanny Adawlut.
The Court (present Mr. Stockwell) conﬁrmed the Judgc's decree.
$ This was before the enactment of Regulation V, 1881.
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t‘t 7‘81“

RUGHOONATH SAHYE, Respondent.
THE suit from which this appeal originated, was instituted in
the Patna Provincial Court, on the 29th of March 1831, A. D.,
by Chakkare Race, grandfather of the present respondent, at that
time plaintiﬁ‘, against Agund Race, the present appellant, for
recovery of the principal of a bond debt, amounting to Sa.

A certain in
strument, the
date of which
appears stated
according
to
the
Sumbut
era, as far as '
regards
the

Rs. 10,000.

day of tha

.

month,

while

According to plaintiff's statement, the bond was executed, on the year men
the 12th of Bysakh 1231, Fuslee, the same month of the following tioned is the
Fuslse

year,

being declared
year being ﬁxed upon for the liquidation of the debt.
invalid in con
Defendant, when called upon for his answer, denied the bond, sequence
of
giving many- reasons for the improbability of its execution on his the English
date of the
part (which it is not necessary to detail,) and asserting that a sale of the
stamped paper
discrepancy of date, which appeared upon the instrument in being ostensi
bly a day pos<
question, was alone sufﬁcient to prove it a forgery.
terior to the
The date of the sale of the stamped paper, upon which the engrossment of
said instru
bond was engrossed, was the 26th of April 1824, A. D., cor the
ment.

responding with the 13th of Bysakh 1231, Fuslee, while that of

the execution of the bond itself appeared as the 12th day of the

The S. D.
A. see reason
to
presume

dark portion of the mouth of Bysakh (or Bysakh huddee doadusee)

that the person
who engrorsed

1231, Fuslee.

the document
intended to in—
cert the Sum
bul instead Of
the F'ualee era,
and h a v in g
upon compari~
son found that
such an altera
tion
renders
the dates of
the instrument

The case was heard on the 2nd of April 1833, by Sir James Har
rington, one of the Judges of the Provincial Court of Patna, who
considered the defendant’s arguments against the validity of the
mooted document frivolous, and consequently gave a decree, with
costs, in favour of the plaintiff.
This opinion concerning the discrepancy of date, so conﬁdently

insisted on by the defendant, was expressed as follows :—

correct,

and

the evidence
“ Though the date of the sale of the stamped paper is the 26th of its execu
appearing
of April 1824, A. D., which corresponds with the 13th of Bysakh tion
to be satisfac<
1231, F-uslee, and though the execution of the bond, upon such tory, they ﬁ
nally declare
stamped paper, is dated the 12th of above month, in the above it valid.

year, or a day previous to the sale of the stamped paper afore
said, the authenticity of the bond itself cannot be doubted, be

cause the person who engrossed it has mentioned that the
day of the week was Rozi do Shumbch, or Monday, which, upon
32-33
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reference to the almanac, must have fallen on the 26th of April

1824, A. D., or the very day upon which the stamp was
sold."
1'. Rug hoonath
The above decree not being satisfactory to the defendant, he
Sahye.
appealed to the Sudder Dcwanny Adawlut, where the case was
argued in due course before Mr. R. H. Rattray ; who considering
the decision of the Lower Court to be supported by unexception
able evidence, afﬁrmed the same with costs, dismissing the ap
pcal.
Such portion of Mr. Rattray’s recorded opinion as regarded the
discrepancy of dates, was expressed in the following terms : —
“From the introduction of the words ‘ Buddce doadusee’ be
A gund lie. 99,

fore the name of the era recorded on the bond, I am led to sup
pose, that it was the intention of the engrosscr to write 1881,
Sumbul, instead of 1231, Fuslee.
“ Mention of the divisions of Buddce and Sooddce or dark and
light portions of a month, according to the moon’s change, occurs
only when the Sumbut or Hindec era is in question ; it is there
fore evident, that the words ‘ Buddce doadusee’ could never have
been desigucdly inserted in conjunction with the Fuslee era,
which is not liable to such division.
“Again ; after the name of the era, mention is made of the day
of the week, via, i‘ Rozi do Shumbeh,’ or Monday, on which, on

referring to the almanac, I ﬁnd the 26th of April 1824, A. D., to
have fallen. Now the 26th of April 1824, A. D., was the day
upon which the stamp was sold, and corresponds with the 13th
' of Bysakh 1231, Fuelee, which date, in turn, coincides with the

12th day of the dark half of Bysakh (0r Bysakh Buddce doadusee)
1881, Sumbuf.
“ The sale of the stamp therefore, and the execution of the

bond evidently took place on the same day, and there is no dis

crepancy of date as alleged by the appellant.”

33
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218787.68

MUSSUMMAUT LAZIMA,_ Respondent.
THE respondent instituted the action, out of which this appeal
A claim, in
right of pre
arose, against the appellant, in the Zillah Court of Tirhoot, under emption,
to
property, the
the following circumstances :—
possession of
The plaint set forth, that Mouzahs Chuproolee, &c. were the which has been
estate of Cazee Ussudoodden and Humeedooddeon Khan; that transferred by
a deed of Hi
Cazeo Ussudooddeen had a daughter named Oomun, the mother b e h-hil-cwuz,
or gift for con
of the plaintiff; that Humeedooddeen had also a daughter sideratinn,
named Fatima Buxsh ; that the daughters after the death of such consider
ation being ex
their respective fathers jointly held possession of their estate ; that pressly stipu
listed is good in
Fatima Buxsh died on the 24th April 1822; and that on her M a h o m e dan
death one Lootf Alice took possession of her estate in virtue of a law.
Hibeh-bil-ewuz (or deed of gift for a. consideration) alleged to

have been executed to him by Mussummaut Fatima Buxsh, on

receiving the sum of 1951 Rupees ; that the plaintiff was at that
time in Patna, and was ignorant of the transaction ; that having
heard of it she took the necessary measures required by law, and
now claims the property in right of pre-emption, as sharer in the
lands forming the uhject of transfer to Lootf Allee.
Mccr Lootf Allee repelled the claim : he stated that he was the
nephew (brother’s son) of Mussummant Fatima Buxsh, who in
consequence of her being childless took the defendant in his in
fancy, and brought him up as her cwn child, and that he had

lived with her about 40 years ,- that she had transferred the pro—
perty in dispute to him by a deed of Hibeh-bil-cwuz, for a very
small consideration in comparison' with its real value ; and that,
in virtue of the same deed, he had taken and held undisturbed
possession of the same ; that Mussummaut Fatima Buxsh trans
ferred the property to him for a. small consideration, in order
that the conveyance might not be subject to dispute on the score
of legality ; and that according to law, the claim of the plaintiff
in right of pre-emption would not hold good in regard to property
which had been transferred at a sum so much below its real
value; that Waheedooddeen, the husband of the plaintiff, resided
close to the defendant, and that Mussummaut Fatima Buxsh,
on the occasion of the execution of the Hibeh-bil-ewuz, called the
plaintiff‘s husband and informed him of it 3 that he then gave in
’34
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formation of the same to his wife, who could not now urge the
plea of ignorance; and ﬁnally that the plaintiff had three sisters,

Syrd Lootf who, had the claim been a good one, would unquestionably have
Allee. v. Mus
~
su-nnaut La joined her in it.
zliua.

The p Zillah Judge, Mr. Dashw00d, dismissed the plaintiff’s
claim ; his judgment however was reversed by the Provincial

Court.
The defendant then applied for permission to appeal specially
to the Sudder Dewanny Adawlut, which was granted.
By the Court : present Mr. Robertson. “ It is in proof that the
necessary preliminaries to a claim in right of preemption were ful
ﬁlled; and the only question is whether the claim will hold good
in law. The right of pre-emption does not take effect with re
gard to property, the possession of which has been transferred
by gift, unless the gift was made for a consideration and the con
sideration was expressly stipulated. In the present case there was
an expressly stated consideration ; and the claim of the plaintiff
is good, as a sharer in the property, against one, who, what
ever might have been his connection with the donor as one
brought up by her, cannot be recognized under the law as having
a better claim to the property, than a stranger. The appeal must
be dismissed."

RADHANATH CHOWDREE, Appellant,

1835.

4th August.

versus
MUSSUMMAUT KISHEN RANNEE DOSSEA, DAUGHTER or
KISHENNATH Cnownasn, and MOTHER or NARAIN
Cnusnna Nmoons and RADHA

CHUNDER NEooEs,
Respondent.
According to

THIS was an action instituted by the respondent in the Court

the
Hindoo
law current in of the Register stationed at Bograh, to recover from the appellant
liengal,
the a moiety of Kismut Chowdrai Rayekanee and other Talooks, the
gift by the pro
prietor of his estate of the late Kishennath Chowdree, of which the defendant,
patrimonial as alleged by the plaintiff, had fraudulently obtained possesion.
estate to his
paternal rela
The plaint set forth that Kishennath Chowdree died in 1222,
tion, while his
B.
E., leaving a widow, a minor son by name Sheebkishen, and
sister or sis~

ter's Ions ex~ three daughters, viz., the plaintiff, Kishen Munnee and Aunund~
hit, is valid.

34-35
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mye; that the widow of Kishennath managed the property for
her son to the period of her death which occurred in 1228 ; that
Sheebkishen her son died very shortly after in the same year,
thus leaving of the family only the three daughters of Kishennath
Chowdree ; that Kishun Munnee and Aunundmye, the plaintiff"s
sisters, had no children; and that consequently the plaintiff’s
sons, in whose behalf she now sued, were legally entitled to the

estate of Kishennath Chowdree, their maternal grandfather.
The defendant resisted the claim. He stated that the Talooks
mentioned in the plaint constituted the estate of Kishenpershad
Ihowdree, the father of Kishennath Chowdree and the defendant,
who were full brothers ,- that they jointly inherited the estate on
their father’s death ; that Kishennath Chowdree died in 1222,

and that his moiety of the estate descended to his son Sheebkishen
Cliowdree, who in 1228, shortly before his death (after attaining
his majority) transferred his right therein by a deed of gift to the
defendant, and put him in possession of the same.
The Register gave judgment against the plaintiff, but his
decision was overruled by the Provincial Court for the division of
Dacca, on the ground that the deed of gift, ﬁled by the defendant,
was not an authentic or legally valid document.
A special appeal was then admitted by the Sudder Dcwanny
Adawlut.
By the Court (present Mr. T. C. Robertson) :—“ The deed of
gift is in my opinion satisfactorily proved to have been executed
by Sheebkishen Chowdree, after attaining his majority, and
when in a sound state of mind. The only question is whether
under the Hindoo law the gift of his patrimony to his uncle,
notwithstanding his sister and sister’s sons were alive, is valid or
otherwise. The Pundit of this Court, on reference made to him,
has declared that it is ; and this opinion is in consonance with
that expressed at page 229, Volume II. Maenaghten’s Hindoo
Law. I would therefore reverse the decree of the Provincial
Court, conﬁrming that of the Register,"
Mr. Stockwell concurred with the Provincial Court in thinking
that the fact of the execution of the deed of gift was open to
much doubt, and would conﬁrm their decree.

Mr. Braddon concurred with Mr. Robertson, and made ﬁnal
the judgment proposed by him.
F

3136

1835.

Radhanath
Chowdree, v.
M u ssummaut
Kishen Ran
nee Dosseo.
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BEER INDER NARAIN C'HOWDREE, and MUTHOOR
INDER NARAIN CHOWDREE,
Appellants,
versus

SUTBHOMA DIBBEA and KISHEN CHUNDER SANDYAL,
Respondents.
The gift by
a widow, of
the property
derived from
her husband,
to her dangli
ter (the next
in succession)
and her daugh
ter's husband,
a Brahmin, is
valid,
under
the
Hindoo
law, as current
in Bengal.

THE appellants instituted the action out of which this appeal
arose, in the Zillah Court of Rajshye, to recover from the defen—
dants the estate of their uncle Benode Narain Thakoor.
The plaint set forth, that Benode Narain Thakoor (who held

his property separately from the rest of the family, a division
having taken place) died, leaving a widow Naraiuee Dibbea and
a daughter Rama Munee Dibbea ; that Narainee succeeded to the
property, gave her daughter in marriage to the defendant Kishen
Chunder Sandyal, and then went on a pilgrimage, that Kishen
Chunder Saudyal took possession of the property in virtue of a
deed of gift alleged to have been executed by Narainee Dibbea,
and that on the death of his wife Rama Munee and of Gobind
Chunder Sandyal his minor son (the only issue he had by her,)
he married the defendant Sutbhoma Dibbea, and made a gift of
the property to her. The plaintiff's claim as the existing heirs of
the original proprietor, the gif thy Narainee Dibbea of her hus
band’s ancestral estate, being, as alleged by them, illegal,
The defendant, Kishen Chunder Sandyal, repelled the claim. He
alleged that Narainee Dibbea had made a gift of the entire estate

to himself and his wife Rama Munee Dibbea her own (the donor’s)
daughter, and that she had then gone on a pilgrimage ,' that
Rama Munee died in 1228, leaving a minor son Gobind Chunder
Sandyal, who also died before his grandmother ; that Narainee
Dibbea then sued to revoke the gift, but her suit was dismissed ;

and that in 1230 he made a gift of the property to his second
wife Sutbhoma Dibbea.

The defendant further pleaded that the action was barred by
the law of limitation.
The Zillah Judge dismissed the claim after taking a Bewustha
from the Pundit of the Provincial Court of the division.
The plaintiffs- theu appealed to the Sudder Dewanny Adawlut.
The case was heard by Mr. Braddon, who referred the following
36-37
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question for the ansWer of the Pundit of the Sudder Court :-“ A
.____.
Hindoo died leaving a widow and daughter ; the widow succeeded
Beer Inder
to his property and gave her daughter in marriage, and then
Narain Chow
made a gift of her husband’s estate to her daughter and son-in-law dree and Mn
Inder
and put them in possession of the same ; the daughter died before thoor
Narain Chow
her mother, leaving a minor son, whose name on her death was drce, v. Sut~
blinma Dibbea
recorded jointly with that of his father as proprietor of the estate ; and Kishen
the son also died before his grandmother; and his father then Chunder San
dysl.
took possession of the entire estate and transferred it by gift to

his second wife.

Under these circumstances, is the gift by the

widow of her deceased husband's property to her daughter and
son-indaw, valid, according to the law as current in Bengal ? It
is to be observed that the plaintiffs made no objection at the time
to the gift by the widow.” The Pundit replied, that in default of
sons, grandsons, and great-grandsons, the widow inherited her
husband’s property; and that after her death, the daughter would
inherit. In such case the gift by the widow to her daughter (who
might be expected to have children) and her daughter’s husband,

of the property derived from the same husband, the father of the
daughter, was valid, according to the law as current in Bengal ;
because the gift made to the daughter was made with the consent
of the party ﬁrst entitled to inherit after the widow-donor’s death ;
and as for that part of the gift which was made to the daughter’s
husband, that is the same as if it had been made to the daughter,

and is also legal ; but if it should be considered that the daughter’s
husband had any right separate from his wife in the gift, the
legality of that may also be upheld in the present instance as a.
gift made to a Brahmin. The deed must further be upheld as

legal, because of no opposition or objection to it having been made,
at the time of its execution, by the other heirs of Benode Naraiu
Thakoor.
On receiving this opinion, Mr. Braddon conﬁrmed the decree
of the Lower Court.

37

44

CASES IN THE SUDDER DEWANNY ADAWLUT.
1835.

11th August.

LALA GOPAL NARAIN and BAHADOOR LAL,
Appellants,
WET-971$

AJOOBA SINGH, Respondent.
A. and '13.
ﬁle a suit in
t h e Z i 1 in h
Court against
0. and l). for
recovery of
certain
out
standing
ba
lances, which
is
dismissed
with costs.
On appeal
to the Provin
cial Court, C.
acknowledges
and liquidates
his share of
the
balance

THIS appeal originated in a suit ﬁled in the Zillah Court of
Shahabad, on the 29th of May 1824, by the appellants, formerly
plaintiffs, for recovery of the balances of Mouza Kudowra, Per
gunnah Suhut Ram, stated by them to have remained outstand
ing in 1231, Fuslee, from Ajooba Singh and a certain Gopal Singh,
respondents, formerly defendants and lessees of the village in
question.
The decree of the Zillah Judge, Mr. w. Lambert, passed on the
30th of March 1826, A. D., was in favour of the defendants, and
the case was appealed by the dissatisﬁed plaintiﬁ's to the Pro
vincial Court of Patna.

quad ; but the

Whilst it was there pending, Gopal Singh, one of the respon
dents, acknowledged the non-liquidation of his share of the ba
lance sued for; paid up the same to the appellants with pro
portionate costs ; and threw up, as far as he was concerned, the
lease of the village in question.
given by C.
The decree of Sir James Harrington, one of the Judges of the
cannot be

Provincial
Courtconﬁrms
the decree of
t he Z i llah
J udge,hnlding,
that the ac
knoulcdgment

looked
upon Provincial Court aforesaid, passed on the 2nd of May 1832, A. D.,
as proof of lia
bility on the conﬁrmed that of the Zillah Judge, and declared, with reference to
part of D.
Upon spe~ the acknowledgment of Gopal Singh respondent, above-mentioned,
cial appeal by that the right of Ajooba Singh, to a decree with costs, was in no
A. and B. the
S. D. A. af wise affected thereby.
ﬁrms the (le
The appellants appealed specially to the Sudder Dewanuy
crees already
passed.
Adawlut, where the case was argued before Mr. '1". C. Robertson

ou the 9th of February 1835, A. D.
Mr. Robertson, upon the ground of Gopal Singh’s acknowledg
ment and for other reasons unnecessary to detail, was inclined to
pass a decree with costs in the appellant’s favour ; and con
sequently submitted the record to a Second Judge, witha pro
posal for an order to that effect.
Pursuant to the above reference, the case was next submitted

to Mr. G. Stockwell, who, as he was for the conﬁrmation of the
former decrees, in opposition to Mr. Robertson’s opinion, referred
it to a Third Judge, Mr. R. H. Rattray, for a ﬁnal order.
38

27!

CASES IN THE SUDDER DEWANNY ADAWLUT.
Mr. Rattray recorded a conclusive order for the dismissal of the
appeal and the support of the decrees already passed in the res
pondent’s favour.

MUNNEEROODDEEN DAROGAH, Appellant,

1885.
20th August.

UCI'SM

HURREE PERSHAD MUNDUL, Respondent.
THIS was an action instituted by the respondent i n the Pro

D am a. g e s
were awarded

vincial Court at Moorshedabad, to recover from the defendant on the suit of

damages, which were laid at 10,000 Rupees, under the following
circumstances :—The plaint set forth that the defendaiit, who was
Darogah of Thnnnah Bauleah, Zillah Rajshye, in the course of in

the
plaintiff
against a P0
lice Darogah,
for the illegal
search of the

vestigating a case of petty theft, illegally entered the plaintiff’s p l ai n ti ﬁ"s
house in a case
house, without any charge having been made against him, and of theft.
without giving previous notice for the removal of the females of
his family, under the pretence of searching for the stolen pro
perty ; and that he then took a bribe of 350 Rupees from the
plaintiff’s brother, and returned to the Thannah.w

The plaintiff,

who is a respectable merchant, now sues for damages for the
injury sustained by these proceedings of the defendant.
The defendant denied the receipt of the bribe, and pleaded
that he searched the house of the plaintiff under the orders of the
Magistrate, passed on information given by the chowkedar of the
ward in which the theft was committed.
Mr. C. W. Steer, Judge of the Provincial Court, gave judgment
in favor of the plaintiff, awarding 500 Rupees damages.
The defendant appealed to the Sudder Dewanny Adawlut.
Mr. T. C. Robertson :--“ It appears that the order of the
Magistrate pleaded by the appellant, wasa. verbal order given in
consequence of information afforded by the appellant hi mself, such
information being without any sufﬁcient foundation. The search
was illegal, and was conducted with circumstances of considerable
aggravation, in no timely notice having been given to the plain
tiff to remove the females of his family. The decree of the Lower
Court is conﬁrmed."
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BEEBEE MARIAM HUME, AFTER nan new!

26th August.

EDMOND KENT HUME, Appellant,
WTSUB

CARAPIET ARCHBISHOP and DOCTOR JACOB,
Respondents.
No claim can
THIS was an action instituted in the Zillah Court of Dacca by
he founded on
the
respondents, Carapiet Archbishop, the prelate of the monas
a
document
judicially de tery of Saint Aumenaphurgitch (St. Salvador) and deputy Doctor
clared to be
false and in Jacob, both residing in the said monastery, at New J alpha, in the
v a] i d,

even

city of Ispahan, to recover from Beebee Mariam and one Catchick
Seth Agacy, the sum of 10,000 Rupees, the amount of a bequest
ing it, and as~
sorting its ge made to the monastery aforesaid by the late Arratoon Michael,
nuineness and
the ﬁrst husband of the appellant.
validity.
a g a i n s t the
party produc_

Arratoon Michael died on the 20th of April 1823, leaving a
daughter Susan, the issue of a former marriage, and the wife of
the defendant Catchick Seth Agacy. On his death, his second
wife, Beebee Mariam, produced a will alleged to have been execut
ed by her late husband, and by which the bulk of his property
was left to her. The will contained a clause to the following
effect :—“I also ordain that my executrix, executor, and adminis
trators do deliver to the convent of Saint Aumenaphurgitch ten
thousand 'Rupees ;” and on this clause the present action was
founded.
The production by Beebee Mariam of the will of Arratoon
Michael, led to an action against her in the Provincial Court of
Dacca by Susan Catchick Seth Agacy, the daughter of Arratoon
Michael. The Provincial Court gave judgment in favor of Beebee
Susan, pronouncing the will to be a fabrication, as it was stated
to have been executed at a time (April 18th, 1823) when Arratoou
was drawing near his end, and was proved to have been perfectly
inscnsible; it was further written on a paper of 100 instead of
150 Rupees value, as required by Section 11, Regulation I. 1814,
then in force.
From the above decree an appeal was preferred to the Sudder
Dewanny Adawlut; and the proceedings ended in a compromise
between the parties, by which Beebee Susan consented to give up a
moiety of the estate of her father, Arratoon, to his widow, Beebee

Mariam.
39-40

In the deed of compromise was a clause by which
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Beebee Mariam took upon herself the payment of the bequests
mentionted in the will.
It is necessary to refer also to the proceedings of another case,
in which David Mullik Feridoon had applied to the Civil Court
for assistance to enable him to enter upon his ofﬁce, as one of the
executors named in the will of Arratoon Michael. This application
was rejected in consequence of doubts as to the authenticity and
validity of the will.
In the present action the defendant, Beebee Mariam, resisted
the claim on the ground that the will had been twice pronounced
invalid, and that consequently no action could be founded upon

it.
The other defendant, Catchick Seth Agacy, pleaded that as, by
the deed of compromise, the payment of the bequests rested with
Beebee Mariam, he should be released from the claim.

The Zillah Judge observed, ﬁrst, that notwithstanding the
judgment of the Provincial Court which pronounced the will to be
a fabrication, Beebee Mariam had subsequently, in the appeal
stage, again bound herself to the payment of the bequests men
tioned therein, to which eﬁ'ect there was a special clause in the
deed of compromise, and that she could not now be absolved from
the payment of these bequests by impugning the will ;—-2dly,
that the same argument was applicable to the plea of the defen
dant, founded on the proceedings in the case of David Mullik
Feridoon, as far as the defendant was personally concerned ;_
3rdly, that in numerous proceedings to which she had been a party,

Beebee Mariam had never denied the will ;—and 4thly, that so
far from denying it, she herself had produced and ﬁled it, in the
two cases above-mentioned, and had made it the ground of her
defence in both, - On these grounds the Zillah Judge gave judg
ment in favor of the plaintiffs.
‘
The decree of the Zillah Court was afﬁrmed by the Provincial
Court of Appeal for the division of Daeca. A special appeal was
then admitted by the Sudder Dewanny Adawlut.
By the Court (present Mr. R. H. Rattray) :—“ This action is
founded on the will of Arratoon Michael, dated the 18th April
1823, which tWo decrees of Court have pronounced to be an invalid

document. 'The compromise between Beebee Mariam and Beebee
Susan in the appeal stage of the action, brought by the latter

against the former, did not impugn the correctness of the opinion

40-41
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riam
Hume,
after her death
Edmond Kent
Hume, v. Ca
rapiet
Arch
h i s h c p and
Doctor Jacob.

formed by the Provincial Court as to the nature of the will, but,
on the contrary, rather conﬁrmed it. Besides, the will is inadmis
sible as evidence of any claim, having been executed on stampt
paper of inferior value. It is now urged that the appellant her
self produced the will, and founded upon it her claim to the estate
of Arratoou Michael; and that she cannot be permitted to deny
it. This argument in my opinion will not hold good ; for, as the will
has been declared by competent authority to be invalid, no claim
whatever can be legally maintained upon it, I would therefore
reverse the decree of the Courts below : but, with reference to

the points involved in the case, I request the opinion of the several
Judges of the Court."
Mr. Henry Shakespear :—“ I agree that no claim can be found
ed solely upon the will 3 but it is to be observed, that up to the
time of her ﬁling her answer to the present action, the appellant
had never denied the will ,- on the contrary, she herself was the
ﬁrst to produce it 3 and in the several cases to which allusion has
been made in the course of these proceedings, she asserted and
contended for its genuineness and validity,—added to which, she,
by a special clause in the deed of compromise between herself and
Beebee Susan, took upon herself the payment of the bequests
mentioned in the will. I would conﬁrm the decree of the Provin
cial Court.”
‘
.
At this stage of the proceedings Beebee Mariam demised, and
Edmond Kent H umc (her second husband) appeared to carry on
the appeal.
Mr. T. C. Robertson concurred with Mr. Shakespear.
Messrs. C. R. Barwell, G. Stockwell, E. Harrington, and W.
Braddon concurred with Mr. Rattray, and made ﬁnal the judg
ment proposed by him.

11
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RAJAH JENARDHUN UMMUR SINGH MAHENDUR,
Appellant,

1835.
2d Sept.

$878168

OBHAY SINGH alias SHAMSOONDER MAHENDUR,
Respondent.
THE appellant instituted the present action before the Super

intendent of the tributary mehals in Cuttack, to recover, from
the defendant, possession of the raj and estate of Killa Dhekanal,
one of the tributary mehals.
The plaintiff set forth that the raj of the Killa was his he
reditary right under the following circumstances :—Rajah Ram
chunder Mahendur, the grandfather of the plaintiff, was the son

of Trelochurn Mahendur, the Rajah of Dhekanal by e phool
beahee ran-ee,* and in the course of time succeeded to the raj and
estate of his father. He had a son by name Rajah Kishen Chun
der, born of his phool beahee ranee by name Bemlah. He died in
1299 Umlee, leaving this Kishen Chunder'as his heir to the raj.
Kishen Chunder, before his father’s death, had allied himself to
two women, viz., the daughter of one Kardee Putnaick, and
Radeka Daye, the daughter of Juggunath Sree Chunder, by the
same ceremony of phool beahee. Plaintiff was born of the latter in

the year 1219 Umlee. In 1229 Rajah Kishen Chunder left his
home for the purpose of bathing in the Ganges, previously to
which he had given instructions to his dependants that the affairs
of the raj were to be carried on in concert with the mother of the
plaintiff ; and that, in the event of his not returning, the plaintiff
was to succeed him. He died at a place about eight koss from the
Killa. On this, the defendant Obhay Singh, assuming the name
and title of Rajah Shamsoonder Mahendur, and declaring himself
to be the son of Rajah Ramchunder Maheudur by a “ phool beahce
' On reference to the case reported at page 49, Vol. IV. of the Sudder
Dewsnny Adawlut Reports, it will be seen that mention is there made of the
“ peat reuse," the “ phool beahee ranee," and the “ kaneez” of the Rajah of the

same tributary mehal as that which forms the subject of the action in the pre
sent case. The “ peat ranee" is the ﬁrst or chiefwife of the Rajah, and must be
of the same caste with himself ; the “ phool beahee ranee" may be a woman of

another caste, and is taken into the Rajah's establishment by the ceremony of
his putting round her neck a garland of ﬂowers 3—the “ kaneez" is a slave
concubine.
G

42
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ranee,” (but whose mother was really a woman of the name of
Chundree of the barber caste,) usurped the raj ; to recover which
Rajah Jenar the plaintiﬁ' now sues.
dhun Ummur
The defendant resisted the claim, stating that Mussummaut
Singh Mahen
dur, u. Obhay Bemlah, the mother of the plaintiff, was the daughter of a peasant
S i n g h alias
S b am soonder

of the name of Nubbai Patur, who sold her to one Oojal Patur, who

Mahendur.

again made her over as a servant to his sister, a common prostitute ;
that Kishen Chunder had an intrigue with her, which was follow
ed by the birth of the plaintiff in the year 1219 ; that Kishe'n
Chunder succeeded to the raj, and had Bemlah been his pkool
beakee ranee, as stated by the plaintiff, he would doubtless have
brought her into the family dwelling, into which the pkool beahec
ranees of the Rajahs were always admitted, but this he never did ;
that Kishen Chunder and himself were the sons of Rajah Ram
chunder by different pliool beahee ranecs ; that Kishen Chunder as
the elder succeeded to the raj on his father’s death ; and that, on
his death without children entitled to the inheritance, he (Sham~
sconder,) the younger son of Rajah Ramchunder, succeeded to
the raj according to the usage of the family.
Mr. W. Wilkinson, Assistant Superintendent, was of opinion that
the evidence in the case fully proved that the plaintiﬁ' was the son
of a woman with whom his father had carried on an intrigue, in
fact a kept mistress, and therefore, according to the replies of the
Rajahs of the tributary mehals to questions put to them, was not
entitled conformany to the usage of the family to succeed to the
raj. He accordingly dismissed the plaintiﬁ"s claim.

The plaintiff then appealed to the Sudder Dewanny Adawlut.
Mr. '1‘. C. Robertson :——“ Under the rule of Section 3, Reg. XI.
1816, the case must be decided according to local and family
usage. It appears from the answers of the Rajahs of the tributary
mehals to questions propounded to them by the Lower Court, that
the son of a prostitute or of a slave concubine cannot inherit the
raj of any Killa. It is further in proof that the phool beakee
women of the Rajahs reside in the mehal serai or family dwelling.
In my opinion it is established that the mother of the plaintiff
was a kept mistress, and that she never resided in the mehal
serai. I would therefore conﬁrm the decision of the Lower Court,
but send 0n the case for another voice as it is one of considerable
importance.”
Mr. Barwcll : -“I consider it to be proved that the plaintiff is
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the son of Rajah Kishen Chunder by Radeka Dai, the phool beakee
1835.
woman of the Rajah, and that, owing to his minority'at the time
of his father's death, the defendant usurped the raj. I would Rajah Jenar'
dhun Ummur
reverse the decision of the Court below."
Singh Mahen
Mr. Shakespear concurred with Mr. Robertson, and made ﬁnal dnr, v. Obhay
Singh
alias
the judgment proposed by him.
Shamsoonder
Mahendur.

MUSSUMMAUT SAHEEBUN, WIFE or SHEIKH Enoo, Appellant,

1835.

versus

1 0th Nov

SHEIKH KHODA BUXSH, Respondent.
THE respondent instituted this action in the Provincial Court
of Patna, to recover from Sheikh Edoo the husband of the
appellant, three-fourths of the estate of his uncle Gholam_Ghous,
which he claimed in right of inheritance.
The plaint set forth that Gholam Ghous died, leaving a widow,
Mussnmmaut Beebun, and the plaintiff, his brother’s son ,and that
his estate being divided into sixteen shares, four would devolve on
the widow, and the remaining twelve upon the plaintiﬁ‘ ; that the
defendant however had managed to get possession of the whole ;
and the plaintiff now sued to recover his portion.
The appellant appeared in the Lower Court to defend the suit,
in the absence of her husband who had gone on a pilgrimage to
Mecca. She pleaded that Gholam Ghous had brought up her hus
band as his own son, and had by a deed of gift assigned to him the
whole of his property ; and that she held possession for her hus
band during his temporary absence.

The deed of gift ﬁled by the defendant showed that Gholam
Ghous had assigned the whole of his property, moveable and im
moveable, in gift to Sheikh Edoo.
'
The Provincial Court (present Sir J. Harrington) gave judg
ment in favor of the plaintiff, setting aside the deed of gift plead
ed by the defendant, on the ground that there was no speciﬁcation
in the deed of the property forming the subject of the gift.

The defendant then appealed to the Sudder Dewanny Adawlut.
By the Court (Mr. T. C, Robertson.)-—The deed of gift has been
proved to have been executed by Gholam Ghous, but the Provin

cial Court have set it aside solely because there was no speciﬁca
tion of the property assigned by it, This speciﬁcation is not
Q 2
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Edoo, 9871118
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requisite in the case of a gift of the entire property of the donor
to a single donee,* as was the case in this instance. I would
therefore reverse the decree of the Provincial Court, and give
judgment in favor of the appellant.
'
Mr. ltattray concurred with Mr. Robertson, and made ﬁnal the
judgment proposed by him.

KIRTEENARAIN DEO, and others, Appellants,
1835.

versus

7th December.

GOUREE SUNKUR DUTT, Respondent.
Under the
Hindoo law,
a slave who is
maintained in
c 0 n s ideration
of servitude,
is entitled to
his release 0!!

The respondent instituted this suit on the 17th April 1831, in
the Zillah Court of Mymensingh, to recover his alleged right in
certain slaves.
~
The plaint set forth that Benode Ram, deceased, was the slave
of the plaintiff and his half-brother Kalee Shunkur Roy ; that
his relinquish
Kounla Dossee is the wife, and Sree Narain Bundaree, Kirtee
ment of tho
narain Bundaree, and Soorujnarain Bundaree are the sons of the
maintenance.
said Benode Ram Bundaree ; that Dirputhee is the wife of the
above-mentioned Sree Narain, and Radamunee and Bejoya are the
wives, and Rewnttee and Isree, the daughters of Jyenarain
Bundaree 3 that Doolub Bundaree and Kishna Bundaree are the

minor sons of Kirteenarain ; that Mohisree is the wife of Sooruj<
narain 3 that he (the plaintiff) and Kalee Shunker Roy are the
joint proprietors of these slaves, who received certain lands for
their support from the plaintiff, and served as the slaves of the
plaintiff and his half-brother; and that in 1236, B. 3., they desert
ed the Plaintiﬁ', and went over entirely to Kalee Shunkur Roy, at

whose instigation and that of one Ramnarain Roy, one of the slaves,
Kirteenarain Bundaree gave his daughter Rewuttee in marriage
to one Birjoo Bundaree. The plaintiff now sues to recover his
right in the slaves.
The defendants, Kirteenarain and Sreenarain, denied that they
were slaves at all. They alleged that they were cultivators on
the estate of the plaintiﬁ‘ and his brother Kalee Shunker Roy,
but that instead of holding their lands as a support from the
plaintiff as his slaves, they regularly paid rent for them.
‘ See Macnaghten's Principles and Precedents of Mahomedan Law, page
210.
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The Principal Sudder Ameen, Moolvee Jelalooddeen, to whom the
case was referred, was of opinion that the plaintiff had established
his claim ; and observed that the defence of the defendants, who Kirteenarain
Deo & others,
had appeared, was repugnant to an admission made by them ~v. Gouree Sun
selves in the case of certain proceedings held in the Magistrate’s kur Dntt.
Court, in which they acknowledged themselves to be slaves. He
accordingly gave judgment in favor of the plaintiﬁ‘.’
The defendants then appealed to the Zillah Judge.
The Zillah Judge observed that the plaintiff did not hold any
document such as to establish his claim to the slaves ; but that
the defendants Kirteenarain and Sreenarain had acknowledged
themselves to be his slaves, and that therefore their present denial
of that fact would not avail. He was of opinion however that the
right of the plaintiff over the defendants was dependent upon the
condition of his providing them with lands for their support free of
all rent. The Judge passed a ﬁnal order declaring the appellants
to be the slaves of the respondent, but entitled to their freedom,
should the respondent fail to provide the lands, in pursuance of
the condition above-mentioned.
The defendants then specially appealed to the Sudder Dewanny
Adawlut.

Mr_ R. H. Rattray :—“ The plaintiﬂ‘ has not ﬁled any document
to prove his right to the defendants ; nor is there any evidence to
shew that the defendants have ever held any lands of the plaintiff
on the terms stated by the latter, by whom it is admitted that his
right over them (the defendants) was dependent on his providing
them with a maintenance in lands in consideration of servitude.
Now, as already observed, there is no proof whatever of the fulﬁl
ment of this condition.
The law" declares the slave, who is maintained in considera
tion of servitude, entitled to emancipation on his relinquishment
of the maintenance. Considering the circumstances under which
the statements, in which two of the defendants acknowledged
themselves to be slaves, were made in the Magistrate’s Court, I

place no reliance upon them. I would accordingly reverse the
decrees of the Lower Courts, and dismiss the plaintiff’s claim."
Mr. Stockwell concurred with Mr. Rattray, and made ﬁnal the
judgment proposed by him.
3 Vide Mscnaghten’s Hindoo Law, {701. I. page 115, and Colebrooke's

Digeﬂt under the head of “ Emancipation from Slavery, Vol. II. page 363.
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RAJAH SAHIBDEEN KHAN, Appellant,

11th January.
'UCTSZtS

BRIJ RAJ SINGH, Respondent. ,
A surbera
THE respondent instituted this action, in the Zillah Court of
kar, in the ma;
nagement of Tirhoot, against Gholaum Murteza Khan and others, to recover
certain proper
ty alleged to the sum of 5,140 rupees, 8 annas, principal and interest, alleged
belong to s. mi to be due under a farming engagement, The facts of the case
nor, contract~

ed a loan, in
order to pay

were thus set forth in the plaint :—

.

'

Rajah Gholaum Mustapha Khan, the Zemindar of Zillah Toorkee,
oﬁ‘ debts origi
nally incurred executed in the year 1202, F. S., aconditional sale of mouzahs
on conditional
sale of such Beel Bussunt and Burrole, Pergunnah Serao, and of mo uzahs
property, by
Kutoolee and Arzebah, for 5,501 rupees, 13 annas, to one Dyaram,
A, a former
proprietor. On servant of Mr. Morrell, proprietor of certain indigo factories, and
the suit of B,
claiming to in a further conditional sale of a 12 annas, 3 pie share of mouzahs
herit from A, Toorkee and Kedar, for 1221 rupees, to Gource Singh, Cazee
a decree was

passed in his Gholaum Mustapha Khan, Khidmut Alee,

and Kullub Alee.
Rajah Gholaum Mustapha Khan died in 1210, F. S., and Gholaum
rights of the Ilahec Khan took possession of his estate under a deed of gift exe
minor. Held
that, under cuted by Rance Roushun Jehan, the widow of the Rajah. Gholaum
such circum.
stances, B was Murtcza Khan however brought an action against the Bones and
responsible for her donec, claiming the estate of the Rajah as his heir under the
the repayment
of the loan, it Mahomcdan law of inheritance. Previously to this, on the expira
having been
satisfactorily tion of the period stipulated for the repayment of the moneyborrow
proved
that ed on the security of the mouzahs Toorkce and Kedar, and further
the debt was
incurred
by when in 1214, F. S., the mouzah Toorkee was advertised for sale
I a v o r , and
against
the

the manager for the arrears of Government revenue, the Rance and Gholaum
entirely forthe

beneﬁt of the Ilahcc Khan borrowed 2,257 rupees from a Mr. Grant, through one
property.

Yusuf Alec Khan, and paid the debt and Government revenue due

thereon. They then executed a conditional sale of the two mouzahs
above-mentioned for 3,488 rupees, 12 annas, 3 pie, to the factory
of Mr. Grant, the deed of sale being in the name of one Meer
Kazim Alee. The Rance and Gholaum Ilahee Khan further exe
cuted a conditional sale of a mouzah called Tajpore to one Oomrow
Singh for 1200 rupees. Gholaum Ilahee Khan died in 1214, and was
succeeded by his infant son Feda. Alec Khan, in consequence of
whoseminority Shaikh Baohoo was appointed, by the Collector,
surberakar or manager of his property. The surberakar borrowed
10,386 rupees from the plaintiff, with which he paid 011' all the

mortgages and other encumbrances upon the property of the
47

GASES IN THE SUDDER DEWANNY ADAWLUT.

55

minor. He made over the title deeds of the property to the
plaintiff, and executed three separate deeds in acknowledgment

1836.

of the loan, viz., a lease of mouzahs Beel Bussunt and others on

Rajah Sahib
deen Khan, 1:.
Bri Raj Singh.

advance of 5,501 rupees, a similar lease of mouzahs Kutoolee and
Arzebah on advance of 4,284 rupees ; and a bond for 601 rupees.
Subsequently to this, that is, in 1221, F. S., Gholaum Murteza

Khan obtained a decree for a 12 anna share of the estate of Rajah
Gholaum Mustapha Khan, the deed of gift by Rance Roushun
Jehan to Gholaum Ilahee Khan having been set aside ;-—the
remaining 4 anna share was declared to be the right of the Rajah’s
widow. In execution of this decree the plaintiff was ejected from
the villages of which he held the farm as above-mentioned. The
Ranee however conﬁrmed the lease to the plaintiff of her 4 anna
share of the villages ; but Gholaum Murteza Khan refused to
allow the plaintiff to keep possession of the 12 anna share, or to
refund the proportion of the debt due on that share. The plaintiff
accordingly sues to recover the amount at which his plaint is laid,
being principal and interest of §ths of the sum advanced by him
on the mouzahs Kutoolee and Arzebah.
I
Rajah Gholaum Murteza Khan, defendant, repelled the claim,
pleading that the surberakar had no right or authority to contract
the debt on which the claim was founded, or to involve the pro

perty in any liability of the kind ,- and further, that as he (the
defendant) was not the acknowledged proprietor of the villages at
the time the debt was contracted, he was not responsible for the
re-payment of the loan.
The case was referred to the Register of the Zillah Court, but
before it was brought on for ﬁnal decision, Rajah Gholaum Mur
teza Khan died, and was succeeded by his son Rajah Sahibdecn
Khan.
The Register observed that the debt was contracted by the sur
berakar for the purpose of paying off other encumbrances, with
most of which the property had been originally burthened by
Rajah Gholaum Mustapha Khan, of whose right in it' there was no

doubt, and that although those, who immediately succeeded the
Rajah in possession, but who were not legally entitled to the pro
perty, had contracted some of the loans which the surberakar had

paid off, yet these were partly incurred in order to pay off the
Rajah’s debts, and partly to meet the Government demands 3 that
there were no fraud apparent in the transaction of the loan con
47-48
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treated by the surberakar, but on the contrary there was every
appearance of honest intention to beneﬁt the property under his
Rajah Sahib charge. On these grounds the Register was of opinion, that the
deen Khan, '0.
Brij Raj Singh. defendant was responsible for the re-payment of the debt, which
had been thus incurred for the beneﬁt of the property to which
he had succeeded under the decree in his favor, and accordingly
gave judgment for the plaintiff.
The Register’s dccrce was afﬁrmed on appeal to the Provincial
Court of Patna.
The appellant then applied for a special appeal to theSudder
1836.

Dewanny Adawlut, which was admitted.

The Court (present Mr. G. Stockwell) conﬁrmed the decrees
of the Lower Courts.

HURRIS CHUNDER DHUR, Appellant,
1836.
1167‘81‘8

26th January.

GUNGA DHUR DASS, RADHANATH DASS and
HURONATH DASS, Respondents.
A
limited
lease contain

THE original suit, in this case, was instituted by the plaintiffs‘

ing a stipula~ on the 30th of June 1825, A. D., in the Zillah Court of Jessore,
tion of renewal
without men
tion of any
further limita
tion or any
phrase which
could be so
construed as
to confer per
petual or heri
table right on
the lessees,
was limited by
the S. D. A.
to the term of
the natural
lives of the
said lessees.

from whence it was afterwards transferred for decision to the
Sudder Ameen.
The object in view was recovery of seizin of 11 pakhees+ of
land, included in the Kismut of Pearpara, forming part and parcel
of Pergunnah Nuldee, situated in the above Zillah, from which the
plaintiffs had been ejected by the defendants, in violation of the
terms of a certain lease or agreement.
This document, which was produced in Court by the plaintiﬁ's,
bound the defendants, upon receipt of a kuboolyut, to place them
in possession of the land in question for a period of eight years,
extending frpm 1221 to 1228, B. S. inclusive, at a yearly rent of
1 rupee per pakhce, an assessment which was to apply equally to
any lands, in excess of the 11 pakhees aforesaid, discoverable by
future measurement.
' Hurris Chunder Dhur and Ram Kower Indur, son of Tilok Chunder
Indur.
1' A pakhee in Zillah Jessore is 84 haths long and 70 broad.
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Finally, the defendants agreed to renew the lease, when the
octennial period should have expired, upon the same terms 3 and
Hurris'
it was their infringement of this last stipulation from which the
Chunder Dhur,
plaintiff’s suit arose.
v. Gunga Dhur
The three defendants whose names are above cited, one and all Dass 8: others.
denied the authenticity of the pottah or lease produced.
In reply to the rejoinder of the plaintiffs, the defendants

presented a petition, to be considered as a continuation of their
answer, in which they prayed that two separate kuboolyuts, said
to have been executed by the plaintiff Ram Kower Indur, and his
father Tilok Chunder Indur, advertence to which had been for~

gotten by defendants in their defence, might be admitted as
evidence in their favour.
The above kuboolyuts agreed with the pottah or lease produced,
in every stipulation except the last, for which the lapse of the
tenure to the defendants, upon the expiration of the octennial
period, was fraudulently substituted.
On the 22d of February 1827, the Sudder Ameen decreed im
mediate seizin of the disputed land to the plaintiﬂ's, with all costs.
The grounds of his decision were the indisputable authenticity
of the lease, as proved by the evidence of witnesses, and the
equally indisputable falsity of the kuboolyuts produced by the
defendants.
Dissatisﬁed with the above decision, these latter parties appeal
ed to the Ofﬁciating Zillah Judge, who, on the 5th January 1831,
reversed with costs the decree passed by the Sudder Ameen.
Upon this the plaintiff Hurrischunder appealed specially to the
Provincial Court of Calcutta, where, on the 4th of October 1833,
one of the Judges gave his opinion in favour of a conﬁrmation of
the Sudder Ameen’s' decision, in opposition to that passed in the
Zillah Court, and submitted it, as usual, to one of his colleagues.
The Provincial Court’s jurisdiction was in the mean time
abolished, and the appeal under consideration transferred, with
others, to the ﬁles of the Sudder Dewanny Adawlut. It was
there argued, on the 26th of October 1835, before Mr. J. Master,

who, though be entirely agreed with the Sudder Ameen in con
sidering the lease authentic, and the documents ﬁled by the res
pondents surreptitious, thought it necessary that a new assessment
of the disputed lands should be provided for, in consequence of the

length of time which had elapsed, since the ejectment of the lessees.
11
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He consequently referred the appeal to a Second Judge, pro
posing as a ﬁnal order, that the Zillah decree should be reversed to
H u r r is the restoration of that passed in the inferior Court, in an amend
Chunder Dhur,
v. Gunga Dhur ed form, viz., that the lessees should recover seizin in terms of
Dues 8:. others. their pottah, with all costs, provided they gave fresh kuboolyuts
to the respondents, in which they agreed to pay the same rent for
the disputed lands, as might be required at the time from tenants
of the estates around them, value and productiveness being of
course considered.
Mr. G. Stockwell, before whom the case came in consequence
1836.

-

of the above reference, differed in opinion from Mr. Master,

regarding the proviso for a new assessment of the disputed lands,
which would, he thought, he an infringement of the terms of the
lease, it being expressly stipulated in that instrument, that any
land in excess of the 11 pakhees let by the ﬁrst arrangement,
which future measurement might discover, should be assessed there
with at one and the same rate, viz. one rupee per pakhee yearly.
, With reference to the non-appearance in the original lease pro
duced of any ﬁxed term for the duration of the second to which
respondents had agreed, and the total absence from it of any
phrase which could be so construed as to confer upon the lessees
a perpetual or heritable right to the property in question, he re
marked that it was, in his opinion, necessary to ﬁx upon some
period, at the expiration of which the tenure should lapse to the
respondents or their heirs.
_
That as the precedent given among the printed Sudder De
wanny Reports of 1827, volume IV., page- 243, viz., Ram
Narain Rai, appellant, versus Reaz Ooddeen, respondent, did
not apply to this case, and as Regulation XLIV. of 1793,
which prohibited leases for a period exceeding ten years, had
been rescinded, he would consider it proper to restrict the dura
tion of the present tenure to the natural lives of the lessees.
With these views he submitted the appeal to a Third Judge, pro~
posing, for ﬁnal order, in reversal of the Zillah Judge ’s decree,
that the lessees should, for the term of their natural lives, he put
in possession of the disputed lands, consisting of 11 pakhees, or as
much more as might upon measurement appear, subject to an
annual rent of 1 rupee per pakhee, costs of all the Courts being
liquidated by the respondents.
This decision was made ﬁnal by Mr. R. H. Rattray.
50-51
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GOUREE KAUNT BHUTTACHARJEE and SAHIBRAM
DOSS, Appellants,

1836.
5th February.

versus

KALEEPERSHAUD CHOWDREE and J YEKISHEN
CHOWDREE, Respondents.

THIS was an action instituted by the respondents, in the Zillah

An objectiOn
having
been
raised to an
award of arbi
tration to the
eﬂ‘ect that one
of the two ar—
bitrators had
not aecompm
nied the other
to the disputed
lands for the
purpose of lo
cal investigan
tion, the ob
jection
was
overruled, and
the decision of
the arbitrators

Court of Rungpore, to recover from the appellants certain lands,
alleged to have been held in possession by the latter, but which
belonged to the estate of the plaintiffs.
The plaintiffs were
Zemindars of mouzah Huldeebaree, through which ﬂowed the
river Justah, but next to which was an estate, called talookah
Nekbukht, belonging to the defendants ; the river however
changed its course, the 01d bed having been dried up, and a new
channel formed in another direction. This led to disputes between
the proprietors of the two estates, which were carried into the
Magistratefs Court, and subsequently transferred for decision to
the Civil Court under Regulation VI. of 1813. _ To settle these
upheld.
differences Rampershaud Baboo and Trelochurn Sein were ap
pointed arbitrators, with the consent of the parties. According
to the plaintiff’s statement, Rampcrshaud proceeded to the spot,
and made a partial investigation in the absence of the plaintiff's,
which ended in the case being decided against them. The plain
tiffs protested against the decision of the arbitrators being re
ceived, on the plea that though both of them had signed the
award, only one of them had proceeded to the spot to make any
local enquiry. They were told they should contest the award in a
regular suit; which they accordingly did in the present action,
suing at the same time for the recovery of the lands of which they
had been deprived, under the alleged imperfect decision of the
arbitrators.
The defendants pleaded that the lands now sued for formed
part of their talook ; and had been so decreed by the Zillah Judge in
the summary ease to which the plaintiffs had alluded in their plaint.
The Zillah Judge directed a .loeal enquiry by the Moonsifi" in
whose division the disputed lands were situated, and ﬁnally gave
judgment in favor of the claim, reversing the summary decision of
the Civil Court, founded upon the award of the arbitrators. The
J udgc considered the award to be invalid 3 ﬁrst, because only one

H 2
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of the arbitrators visited the disputed lands ; and secondly, because
the facts stated in it were not borne out by the report of the

r

Gouree Kannt Moonsiﬁ'.
B huttacharjee
and another, 0.
Kaleepershaud
Chowdree and
another.

The defendants appealed to the Provincial Court at Moorsheda
bad, and, on the abolition of the Court, the case was transferred to
the Suddcr Dewanny Adawlut.
By the Court, present Mr. J. Master :—“ I am of opinion that

the award of the arbitrators cannot be set aside.

The only real

objection which the plaintiffs have to urge against it, is that only
one of them visited the disputed lands ; but it is in evidence that
Rampershaud Baboo went alone to the spot at the request of the
other arbitrator, and with the consent of the parties, and that
the evidence on both sides was taken in the presence of their res
pective mokhtars. It further appears that the plaintiffs made no
objection to the award until ﬁve months after the case had been
decided by the Civil Judgc on the award of the arbitrators. Such
an objection moreover is not sufﬁcient to invalidate an award of
. arbitration ; which can be set aside only on proof of bribery and
corruption. I would reverse the decree of the Lower Court.”
Mr. Stockwell concurred with Mr. Master, and past ﬁnal judg
ment, reversing the decree of the Lower Court and dismissing the
claim of the plaintiffs.

1836.

GOOROOPERSHAD FOTEDAR and others, Appellants,

._..___

5th February.

versus
KOMULAKUN T BHOSE and others, Respondents.

The plain.
tiﬁ's, under a
judgment in
their favor, ob
tained posses
sion of certain
lands. On the
expiration of
nearly 12 years
from the date
of obtaining
p o s s essio n,
they sued for
mesne proﬁts
with interest.
No cause for

THE respondents instituted this action in the Zillah Court of
Jessore, to recover from the appellants the sum of 600 rupees,
being the amount (principal and interest) of mcsne proﬁts of
certain lands held by the respondents as tenants in Mouzah
Toolarampore, Pergnnnah Yusafporc, the estate of the appel
lants, of which the respondents had been dispossessed by the
appellants, but for the recovery of which they had sued and
obtained a decree on the 10th September 1816, corresponding
with 27th Bhadoon 1223, B. S. They now sued for the pro
ﬁts during the period of dispossession, that is from the year
the delay hav
The suit was instituted on
i u g b e e n 1215 to the month of Poos 1223.
s h e w n , t h c the 8th December 1828, corresponding with the 24th Aghun
52
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from the date that the plaintiffs obtained possession under the
Sudder
De
former decree.
wanny Adaw
The defendants pleaded that as the plaintiffs had allowed near lnt awarded
principal
ly 12 years to elapse before making any demand for the wasilat, the
only.
they ought not now to be heard.
The Zillah Judge gave judgment in favor of the plaintiffs for
the full claim.

The defendants then appealed to the Sudder Dewanny Adaw
lut.
By the Court, present Mr. J. Master :—“ I consider the claim
for wasilat to be proved, and would give a decree for the princi
pal sum due on that account. The plaintiffs, however, have
shown no cause for the delay in making the demand 3 and advert
ing to the precedent of Asman Singh and others, versus Purmes
suree Suhaee, page 224, Vol. IV. of the Reports, I would not
award the interest sued for.”

Mr. Stockwell concurred.

BHYROBEE DOSSEE, Appellant,

versus

23d February.

NUBKISSEN BHOSE, Respondent.
THE respondent instituted the action, out of which this appeal
A Hindoo at
arose, against the appellant and his mother, in the Zillah Court of h is d e m is e
leaves two wi
Hooghly, to recover possession of one-third of a two annas share dows, a son by
of them,
of Mehals Burra Melee Rampore and others under the following one
and the son of
a paternal un~
circumstances :—
The plaint set forth that the property, of which the plaintiff
now claimed a third share, formed the estate of Jugg'ut Ram, the
grandfather of the plaintiff; that Juggut Ram had two wives and

cle. The son
succeeds to his
entire estate.
On the son's
death before

three sons, viz., Sheoram Bhose by one wife, and Hurgovind and

marriage
or
birth of issue,

Purbhoram, the father of the plaintiff, by the other wife ; that on
his death Sheoram Bhose separated his share of the estate ; and
that Hurgovind and Purbhoram held their shares in joint posses

sion.

Hurgovind being childless adopted Radha Kishen Bhose,

the brother of the plaintiﬂ‘, who, on the death of his adoptive
father succeeded to his estate ; that Radha Kishen married two

wives, viz., Ruttunmunnee, by whom he had a son named Khetul'
Chundcr Bhose, born in 1214, B. E. and Bhyrobee Dosscc the
53

his mothersuc
ceeds. It was
held that on
her death the
property
dm
volves to the
heir of her son,
who in this
case was the
son of the pa
ternal uncle of
his father, and
not the child.
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defendant ; that the plaintiff and Radha Kishen continued to hold
the property in joint possession after the death of Hurgon'nd ;
that Radha Kishen died in 1217, B. S., leaving his son and two
wives ; that Khetur Chunder Bhose inherited his father's property,
died in 1230, B. S., and was succeeded in the inheritance by his

less widow of
his father.
According to
the law which
p r e v ails in
Bengal a step mother Ruttunmunnee ; that she died in 1234, having, like her
mother
does
11 o t i n h erit predecessors, held joint possession with the plaintiff up to the day
from her step of her death ; that the property now legally devolves upon him
son.

(the plaintiff ;) that he proceeded to take possession, but was
resisted by the defendants 3 and that, on applying to the Magis
trate, he was referred to the Civil Court.
The defendant Bhyrobee Dossee replied that the brothers
Hurgovind and Purbhoraln had separated their shares of the
ancestral property, and had always lived apart from each other ;
that Radha Kishen Bhose, the adopted son of Hurgovind and
husband of the defendant, had a son Khetur Chunder Bhose by his
wife Ruttunmunnee, who was addicted with a distemper from the
day of his birth, and was only two years old when his father died ;
that Radha Kishen in consequence of the sickness of his child
bequeathed his property in equal proportions to his wives, direct
ing them to manage it after his death under the advice of his
spiritual teacher, applying a considerable portion of it to the
establishment of a religious endowment, over which they were to
appoint a superintendent ; that this however was only conditional,
and with the proviso that, if Khetur Chunder recovered, the
whole of his estate was to be made over to him ,' that Ruttun

munnee and the defendant took care of Khetur Chunder for a
period of ten years, on the expiration of which he died ; that
Ruttunmunnee and the defendant then applied the property in
the manner directed by their husband, and appointed the brother
of Ruttunmunnee to the superintendence of the endowment ; that
Ruttunmunnee died in 1234, when the plaintiff commenced his
endeavours for getting the property into his own possession.
The Zillah Judge was of opinion that the bequest pleaded by
the defendant was not proved, and that the case was accordingly
limited to a question of inheritance under the Hindu law. “ It is
clear (the Judge observed) that Khetur Chunder Bhose being an
only son inherited the entire estate of his father Radha Kishen
Bhose ; that as he died unmarried and childless, his mother

Ruttunmunnee would_succecd him to the extent of holding a life
53-54

63

CASES IN THE SUDDER DEWANNY ADAWLUT.

1836.
interest in the property ; and that now, in consequence of her
death, the question arises whether the estate of Radha Kishen,
B h y robee
subsequently inherited in succession by his son and wife (his son‘s Dcssee,v. Nub
mother,) is to go tohis other wife, the defendant, or to the plain~ kissen Bhose.

Hit, the son of his paternal uncle.

From the opinions of the pim

dits which have been ﬁled it is clear, that the plaintiff is entitled
to the estate as the nearest of kin and heir to Khetur Chundcr
Bhose the son of ,Radha Kishen Bhose, and that the childless \vi
dew of Radha Kishen, the step-mother of thtur Chundcr Bhose,
is entitled only to a maintenance from her husband’s property."
The Zillah Judge accordingly pronounced judgment in favor of
the plaintiff.
.
The defendant Bhyrobce Dossee appealed to the Provincial
Court for the division of Calcutta. That Court conﬁrmed the
Zillah J udgc’s decree, and the defendant then applied to the Sud
der Dewanny Adawlut for the admission of a special appeal, which
was granted.
The Court (present Mr. Halhed) conﬁrmed the decrees of the

Lower Courts.

BEEBEE NANCY DERAM, Appellant,

1836.
25th Feb.

UCI‘SMI

JOHN MACKAY, Respondent.
A sells an
estate to B.
which B sells
to C, the name
of A still re
maining
re
corded as pro
The plaint set forth, that Nancy Deram sold a 7 anna 3 eowree prietor in the
of
share of mouzah Shukarpore pergunnah Monghier, together with Collector’s
ﬁce. The es
certain other property, for the sum of 2,609 rupees, 2 annas, to tate is sold for
arrears of re
Sheeb Chundcr Doss, the plaintiff’s principal 3 that Nancy Deram venue, and the
prof
had herself purchased the lands of Shukarpore at different times surplus
ceeds are al
from various shareholders, and that she had her own name rc leged to have
been paid by

THIS was an action instituted by the respondent, as the
managing agent of one Sheeb Chundcr Doss, in the Zillah Court of
Bhaugulpore, against the appellant and certain other, to recover
" the sum of 73 rupees, under the following circumstances :—

gistered' as proprietress of a four anna share of the estate, but the theCollectorto
names of the old proprietors still remained on record in regard to A, the record
ed proprietor.
the remaining 3 anna 3 cowrco share 3 that consequently, on the On an action
by C, against
purchase of the property by Sheeb Chundcr Doss, the name of the A, and B, for

vendec was substituted in lieu of that of Nancy Deram in the
54-55
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anna share, but that no mutation of names took place in respect
of the 3 anna 3 cowree share ; that the mouzah Shukarpore was

amount of the
surplus,
the
Zillah Court
gave a decree
a g a i n s t B,

sold by the Collector for arrears of revenue ; and that when the
plaintiff“ applied to that ofﬁcer for his principal’s share of the
surplus of the sale proceeds, he received a dividend in the ratio of

without going a 4 anna share of the village, but was informed that as Sheeb
into the ques
tion of the Chunder was not the registered proprietor of the remaining 6
payment alleg anna 3 cowree share, the dividends on that portion could not be
ed to have been
made by the paid to him.
The plaintiff accordingly brings the present action
Collector to A,
leaving B to against Nancy Deram his vendor, and the parties who sold the 3
sue A for the anna 3 cowree share to her, to recover from them the portion of
amount.
On
a p p e 9.1, the the surplus, alleged to be due on that share of the village which
S u dd e 1' De
was actually possessed by his principal, but of which he was not
wanny Adaw
lut
reversed recorded as proprietor.
the judgment
The defendant Deram replied that she had, as stated by the
exonerated B,
from liability, plaintiff, sold the 7 anna 3 cowree share to Sheeb Chunder Doss,
and directed
investigation had given him possession from the date of the sale, and had never
of the claim
in any wise interfered with him, and that she was not answerable
against A.

for the amount claimed by the plaintiff.
The Zillah Judge, Mr. C. Harding, decided in favor of the claim.
He observed that Nancy Deram had purchased several portions of
the village at different times from the various shareholders ; and
that she had her own name registered in mutation of some of
them, but that she had failed to take the necessary measures for
effecting the mutation in regard to tho 3 anna 3 cowree share, for
the dividend on which the plaintiff now sued,- that the non
registry of her name prevented the mutation being effected in
order to the registry of the name of the plaintiff’s principal, when
the share was purchased by him ; and that as this was owing to
her neglect, and it appeared that the Collector had paid the

entire surplus to those whose names were recorded as proprietors
in his office, the defendant Deram must in the ﬁrst place be
responsible to the plaintiff for the amount of his claim, and be
left to adopt measures for recovery of the amount from those .who
had sold the property to her, and had received the correspond
ing portion of the surplus from the Collector.

The defendant Nancy Deram then appealed to the Suddcr
Dewanny Adawlut.
'
By the Court, present Mr. G. Stockwell :—“ The appellant

admits the sale to Sheeb Chunder Doss, and the plaintiff admits
55-56
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that for four years, that is from the date of sale, his principal has

1836.

held unmolested possession of the property sold to him 3 there is Beebce Nancy
D e r a m, v.
no proof whatever that the appellant ever resisted or objected to John
Mackay.
the registry of the name of Sheeb Chunder as proprietor of the
entire 7 anna 3 cowrce share.

Under these circumstances, I am

of opinion that the appellant is not liable for the plaintiff’s claim,
which should be urged against those who have received from the
Collector’s ofﬁce the amount due to the plaintiff. But the Zillah
Court did not enter into any proof upon this last point. I would
therefore reverse the decree of the Lower Court as against the
appellant, exonerate her from the claim, and return the case
in order to he proceeded with against the other defendant."
Mr. Braddon concurred and made ﬁnal the order proposed by
Mr. G. Stockwell.

.MUDDOOSOODUN SANDIAL, Appellant,
1536.
1st March.

versus

PRAN KISHEN MITTER, MUSSUMMAUT GOUR MUNNEE
DASSEE and others, Respondents.
THIS case was commenced by the appellant who, on the 17th
A and B
pro
of March 1829, A. D., ﬁled a suit against respondents in the purchase
perty from C

Zillah Court of the 24-Pergunnahs, for prohibition of sale and

under condi
tion not to re

eeisin of a certain putnee talook, forming part and parcel of sell to any one
but 0, or his
talooka Rajahpore, situated in the above Zillah.
heirs.
Ruled
The plaint set forth, in explanation of the grounds of action, that the grant
a putnee
that in the beginning of 1206, B. S., Pergunnah Kullarwa Hos of
talook of a part

seinpore was purchased by the plaintiff’s father at public auction,
and a six anna share thereof subsequently sold by him, at cost

ofthe property
by A and B
to D, a stran

is a viola
price, to Rammohun Mitter, the deceased father and father-in-law ger,
tion of their
of the defendants Pran Kishen Mitter and Gour Munnee Dasscc ,' engagement ;
and as such it
that the conditions of sale, which were duly drawn up at the was set aside.
time for the satisfaction of both parties, bound Rammohun, or his
heirs, in the event of their wishing again to sell the six anna

share in question, to dispose of it to none other than the plain<
tiﬁ’s father or his heirs, who were to pay no more for it than the
original cost price; that shortly after the above agreement had
been ratiﬁed, the defendants’ father and father-in-law, Ram
mohun, did, in direct contravention thereof, sell a share of one
1
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Muddoosoo‘
dun Sandinl, I.
Pran Kishen
M i t t e r and
others.

anna, out of the six, to Mohummud Faqir and Kuseemooddeen,
which transaction was immediately followed by the institution of
a suit against him‘ on the part of plaintiff’s father, in whose far
vour it was decided by the Zillah Court of Nuddea; and that the
defendants Pran Kishen and Gour Munnee had since sold to Ki
shen Mohun Ghose, and Gour Mohun Ghose, also defendants, the
villages of Rajahpore and Lukhapore, for a consideration amount
ing to Rupees 4,575, giving the name of a putnee arrangement
to what was, to all intents and purposes, a sale of the disputed
property, and therefore contrary to the agreement before-men
tioned.
The defendants, in their answer, denied that they had sold the
villages, and declared that the transaction alluded to by the plain
tiﬂ‘ was a mere putnee arrangement, by which, as Talookdars, they
had ﬁxed upon the amount malgoozaree, &c. which was to be re
gularly paid into their treasury by the Putneedars ; that they were
authorized to make such arrangements by Section 2, Regulation
VIII. of 1819, A. D., which grants to Talookdars the right to make
any settlement of their own lands, which may appear advantageous
to themselves ; that they had not infringed the agreement alluded to
by the plaintiff, which had reference to the Talookdaree rights
alone 3 that no deed of sale had ever been executed 3 and that the
sum mentioned in the pottahs, granted by them to Kishen Mohun
Ghose and Gour Mohun Ghose, and which was called purchase

money by the plaintiff, was no more than the istimra-ree jumma,
ﬁxed upon as payable for the putnee talook.
On the 23d of August 1830, A. D., the suit was dismissed with
costs by the Zillah Judge, who agreed with the defendants in con
sidering the transaction objected to by the plaintiﬂ' a mere putnee
arrangement, which, as putnee tenures are not registered or held
directly responsible to Gevernment for revenue, was, in his opi
nion, no infraction of an agreement entered into for the protection
of Talookdaree rights alone.
Against this decision the plaintilf appealed to the Provincial
Court, but without success, as, on the 28th December 1832, it was
there afﬁrmed with costs.
He then appealed specially to the Sudder Dewanny Adawlut,
where, on the 19th of January 1836, his case was argued before
Mr. G. Stockwell, whose opinion and proposed order were expressed
as follows :—
57
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“Even if we look upon the transaction from which this appeal
originated as a. more putnee arrangement, which Talookdars are
undoubtedly authorized to make by Regulation VIII. of 1819,
A. D., it is my conviction, that the letter only of the agreement,
entered into by the parties, is intact, while the disputed property
has been, to all intents and purposes, sold, in direct contravention
of the spirit and actual signiﬁcation thereof.
“I have come to this conclusion because the mooted condi
tions, of the above instrument, were obviously intended to pre
vent the introduction of strangers into an estate held vz'jmal'un, or
by coparccners whose shares had never been measured or distinctly
separated from each other.
“ The appellant has moreover been deprived by the respondents
of the proﬁts arising from the putnee transfer, for if the said res
pondents had adhered to the termsof their agreement and resold
to him the whole, or part of the disputed property, he would have
been enabled to make a similar arrangement and to appropriate
the evident advantages accruing from it.
“Now upon comparing the sadder jumma of the entire Per‘
gunnah and the price paid by the purchasers thereof, with the
suddcrjumma of the disputed villages and the sum for which they
were sold, it is obvious that the contravention of their agreement
with the appellant, has been most proﬁtable to the respondents.

“ With these views I consider the appellant entitled to his decree,
and submit the record to another Judge, with a proposed order to
the following effect—that the decisions of the Zillah and Provincial
Courts be reversed with costs, and that the pottahs of Kishen
Mohun Ghosc and Gour Mohun Ghose, executed in the months of
Kartiok and Asar 1232, B. S., be declared null and void.”
The above, having been submitted to Mr. R. H. Rattray in pur

suance of Mr. Stockwell’s reference, was approved and conﬁrmed.
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MUSSUMMAUT SHUMSOON-NISSA, FUZL JYNAB KHA

’_.___

1st March.

TOON, and NADIR HOSSEIN, Hams or Masons!)

Hosssm, Daesssnn, Appellants,
1)?7‘8 us

TUN N 00 BEEBEE, Respondent.
THE respondent instituted the action, out of which this appeal'
The Courts
of the Prin arose, in the Zillah Court of Jessore, against the appellants to re
cipal Sudder
A m e e n and cover a three arms, 11 gunda, 1 krant division of Talookahs Sa
Zillah Judge
having decid

vuntee and others, under the following circumstances :-~

ed a suit, rul
The plaint set forth, that Nujeeb Oollah, the maternal
ing, that, ac
cording to the grandfather of the plaintiff and owner of the property above
M ahemedan
speciﬁed, had one son named Meet Gholam Hossein and a
law, a woman
is not compe daughter named Surmanissa Beebee, the mother of the plaintiff,
tent to execute
an ibrananieh and of her sister Khanoo Beebee. Both the daughters survived
or relinquish their mother, but shortly after, Khanoo Beebee, the plaintiff’s
ment of her

sister, also died, leaving the plaintiﬂ‘ as her only heir. According
to
the Mahomedan law the plaintiff is entitled to two out of nine
perty in favor
of her brother shares of the estate of Nujeeb Oollnh, the whole of which is in the
to the detri‘
ment of her possession of the defendants, who are the representatives of Ma
legal heirs ;the homed Hossein, the only son of Meer Gholam Hossein.
She
Sudder
De
wanny Adaw accordingly sues for it.
lut in special
The defendants replied, that Nujeeb Oollah their great-grand
appeal, would

share of patri
monial pro

not go into the father left at his death Nooroonissa his widow, Meer Gholam
question of the

l e g al i ty 0 r Hossein a son, and Surmanissa a daughter.

His widow succeeded
to her legal share, but Meer Gholarn Hosscin succeeded to the
remainder, partly in his own right, and partly under an ibranameh
bil-evuz or deed of relinquishment for a consideration, executed by
Surmanissa the mother of the plaintiff. In 1240, B. S., Meer
Gholam Hossein died, having ﬁrst made over his property by a
deed of gift to his son Mahomed Hossein, to whom succeeded the
period of 15 defendants. The deed of relinquishment executed by the plaintiff’s
years.
mother now bars her claim—added to which the action has been
instituted after the expiration of the legal period of limitation.
The Principal Sudder Ameen, Hureenarain Ghose, gave judg
ment in favor of the plaintiﬂ‘, deciding, after reference to the
Mahomedan law ofﬁcer of the Zillah Court, that the mother of the
plaintiff was not competent to execute a relinquishment of ancestral
property to the detriment of her legal heirs. The Principal Sud
der Ameeu was further of opinion, that the suit was not barred

otherwise
of
the deed, but
reversing the
decree of the
LoWer Courts,
dismissed the
claim on proof
of uninterrupt
ed adverse pos
session for a
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under the rule of limitation laid down in Regulation II. 1805, as
the ibranameh appeared in the ﬁrst instance to have been fraudu
lently obtained.
The defendants then appealed to the Zillah Judge, who con
ﬁrmed the decision of the Principal Sudder Ameen.
A special appeal _was then applied for, and admitted by the
Sudder Dewanny Adawlut.
_
By the Court, present Mr. G. Stockwell :—“ The plaintiff has
never had possession of the property since 1219, B. S. She insti
tuted the present action on the 19th November 1828, or 5th Asin
1235, that is, after a lapse of 15 years. This has not been ac
counted for, and I would therefore dismiss the claim, reversing
the decisions of the Lower Courts.”

1836.

M u s s n m~
maut Shum.
soon-Nisan and
others, versus
Tunnoo Bee
bee.

Mr. Rattmy concurred with Mr. Stockwell, and made ﬁnal the
judgment proposed by him.

snsoeua'r smcn, Appellant,
versus

1836. _
1 0 th M arch.

MUSSUMMAUT GHOSA, MAHABAL SINGH, and RUCHA
LALL, Respondents.
According
THE appellant instituted the action, out of which this appeal
to the Mime
arose, against the respondents, in the Zillah Court of Shahabad, shara (St other
law
under the following circumstances :-—The plaint stated that §ds Hindoo
tracts which
of mouzah Ikhtearpore, pergunnah Arrah, was divisible into six are current in
the Western
shares, of which one belonged to Oudan Singh, four shares to Provinces, the
Shecbnath Singh, Jankerarn and others, and one share to the plain salebyawidow
to her daugh—
tiff as his ancestral property. The plaintiffs ancestors held un ter’s on of
property
disturbed possession of this share. Prior to the year 1789, A. D., joint
derived from
Choudree Judoonath Singh, joint proprietor of the village of her husband
in invalid.
Chandce, had forcibly ejected the plaintiff from this property, but But see note.
the plaintiff recovered it in execution of a decree obtained by him
in the Register’s Court on the 6th June 1798, from which time
he has held unmolcsted possession. The plaintiff gave 20 beegahs
of this property for the maintenance of the widow of his uncle
Bodh Singh Doss, and of the widow of Assaram, the son of Bodh
Singh. The widow of Bodh Singh Doss died, and Mussummauc
Ghosa, the widow of Assaram, acting under the instigation of cerq‘
59-60
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S h eo b u r t
Singh, 0. Mus~

tain persons, sold the sixth share above-mentioned as belonging
to the plaintiﬂ”, to Rucha Lall, the minor son of her daughter, by
a deed of sale dated some time in the year 1223, F. S., and was

s u m m a u t

Ghosa, Mahar about to have the seal of the Cazee afﬁxed thereto, when the
bal Singh, and
plaintiff protested against the transaction, and the attestation
Rueha Lall.

was stopped. After this, however, Rucha Lall contrived to get
the deed of sale registered at the Register’s oﬁice. The plaintiff
now sues to set aside the deed of sale.
The defendants, Mussummaut Ghosa and Mahabal Singh, for
themselves and the minor Rucha Lall, replied, that the sixth share
which the plaintiff claimed was the property of Gungabishen, Knm
mul Kishen, and Bodh Kishen, who were full brothers.

Plaintiff

was the heir of Gungabishen. Lall Shah Doss and Bejoy Doss were
the heirs of Kummul Kishen ; Assaram, the husband of the defen
dant Mussummaut Ghosa was the heir of Bodh Kishen. The respec
tive heirs of the three brothers held possession of their different
shares on a division of the property ; the plaintiﬂ' however was
the registered proprietor in consequence of his being the heir of the
eldest of the three brothers. The defendants sold the share of
the property which had devolved on them, that is, the share of
Assaranl, the son of Bodh Kishen, to Rucha Lall, for the sum of
101 rupees, by a deed of sale, dated 5th Magh 1221, F. S. The
defendants denied the statement made by the plaintiff, relative
to the provision alleged to have been made by him to the widows
of Bodh Kishen and Assaram.

The Sudder Ameen Roy Mohun Lall decided the case on the
28th February 1817, by giving judgment in favor of the plaintiff.
From this decision the defendants appealed to the Zillah Judge,
who reversed the decree of the Sndder Ameen, considering that
the plaintiff had failed to establish his plaiut.
A special appeal was admitted by the Provincial Court for the
division of Patna, and, on the abolition of that Court, the pro

ceedings were transferred to the Sudder Dewanny Adawlut.
By _the Court, present Mr. E. J. Harington :-—“ There is no
proof whatever of the statement of the respondents that the pro
perty was ever divided in the manner stated by them. Under
these circumstances it is clear that the respondent Mnssummaut
Ghosa had no right to dispose of the property included in the deed
of sale executed by her to Rucha Lall. The appellant has, fully >
established his case. I would reverse the decree of the Judge,
60-61
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and give judgment in favor of the appellant, declaring the deed of
sale pleaded by the respondents to be invalid.”
The case then came before Mr, H. Shakespear who put the fol
lowing questions to the Pundit of the Court :—“ Can a widow
who has no son, sell the real property derived by her from her
husband to the son of her daughter P and, is her right to do so in
any way affected by the circumstance of the property being joint
or divided 2” The Pundit replied, that “ she could not thus sell
joint property; but that if the property was separate, the sale
would be valid. This opinion is according to the Jllitarshara and
other law tracts current in the Western Provinces.” Mr. Shakes—
pear left the Court, and the proceedings were then laid before Mr.
Halhed, who, being of opinion that the appellant had established
his claim, and that the division of the property pleaded by the
respondents had never taken place, concurred with Mr. Haring
ton, and made ﬁnal the judgment proposed by him.

1836.

Sh e ob urt
Singh, rem-us
M. u ss nmmaut
Ghosa, Mahrh
bal Singh, and
Rucha Lall.

REMARK.
The Pundit of the Court contented himself with answering the
question as it was put to him, but he might have gone further
and said that, according to the law as current in the Western Pro

vinces, the widow does not succeed to the inheritance of her hus
band, who was living as a member of ajoint undivided family,
and of course is incompetent to dispose of it in any way. See
Macnaghten's Principles and Preeedents of Hindoo Law, page 19,
Vol. I., and Cases V. and VI., page 21 to 23, Vol. II.
b'l/

BHOLA NATI-I RAEE, Appellant,

av M
1836.

versus

10th March.

MUSSUMMAUT SABITRA and others, Respondents.

THE suit, from which this case originated, was ﬁled on the 5th
of August 1830, A. D., in the Provincial Court of Dacca.

A son actual
o r a d o pted,
who may have
accused his ac

The appellant sued in formd pauperis for possession of a four
or adop~
teen gundahs, two cowries and two krant share of the Zemindaree tual,
tive parents,
of Himmutabad and other lands, forming part of Pergunnahs Him publicly, and
at the same
mutabad and Koonandee, situated in Zillah Dacca, alleging the time falsely, of
or
same to have been sold without due authority by the female res proﬂigate
otherwise dis
graceful cone
pondent Mussummaut Sabitra.
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duct, cannot,
according
to
t h e
Bengal
aha-virus,
in
herit any pro
perty whatso
e v e 1' which
may have ape
pertained
to
the said pa
rents, until he
shall have per
fo r m e d pe~
nance (pref:~
child) simliar
to
that
to
which a Brah
min is subject,
who may un
k n o w in gly
have slain one
of his own
tribe.

The 'fact of the case are as follows :—~
Ram Surun Race, deceased preprietor of the entire estate of

which the disputed property was a part, who had adopted the ap
pellant, also left behind him, by his wife the aforesaid Museum
maut Sabitm, a son named Eshan Chunder ; and soon after Ram
Surun’s death, the names of the appellant and Eshan Chunder
were registered by the Collector as those of his heirs and suc
cessors, but in consequence of the last mentioned individual being
under age, the name of his mother Mussummaut Sabitra was also
entered, as that of his guardian and acting representative.
After various disputes between the parties, (i. e., the appellant
and _Mussummaut Sabitra,) the property was eventually divided
between the appellant and Eshan Chunder, by an arrangement

which remained intact until the death of the latter, when the up
pellant who had sold his own share for the beneﬁt of his credi
tors, insisted upon his right of succession to that of the deceased ;
but while he was urging his claim to it by petition, Mussummaut
Sabitra sold it to the other respondents, and migrated to Benares,
avowedly with the design of .passing the remainder of her life
there in the performance of religious duties.
Of this proceeding appellant complained to the Zillah Judge,
before whom the question of right to possession was already pend
ing, in consequence of the petition above alluded to.
That ofﬁcer at ﬁrst directed the Collector to keep the deceased
Zemindar’s name upon record, and to cause payment of the rents
of his share to the appellant, until further orders.
On a representation however from Kishen Chunder, one of the
persons who had bought the disputed property from Mussummaut
Sabitra, setting forth that he was in possession of it, an amended
order was passed for payment of the rents aforesaid to whomso
ever might actually be seized of the property, and leaving any

other claimants to bring forward their claims under Regulation
IV. of 1793.
i
This order was shortly afterwards aﬂirmed by the Provincial
Court, upon which appellant proceeded to sue the respondents for
the property in accordance with the Regulation above cited.
His plaint set forth that he was legal heir to Eshan Chunder‘s
estate ; that Mussummaut Sabitra, being a Hindoo widow, had not,
according to the shasters, any right to it, or any authority to sell
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it; and that she was entitled to nothing more than an allowance

1886.

for food and clothing.
Mussummaut Sabitra pleaded that the appellant had forfeited all
right of inheritance in the property he sued for, in consequence of
his having falsely and maliciously accused her on oath of proﬂigate
and disgraceful conduct j, and in support of such plea she after
wards ﬁled copy of a proceeding held by the Magistrate of Tip

Bhola Nath
Raee, v.Musst.
Sabitra
and
others.

perah, shewing that a charge of that nature had actually been pre
ferred by the appellant, and that it turned out upon enquiry to be
false and unfounded.
In order therefore to ascertain how far such conduct on the
part of the plaintiff affected his right to the property, the point
was referred for the opinions of the City and Sudder Dewanny
Adawlut pundits, who both declared the shasters to be opposed to
an actual or adopted son, guilty of similar conduct to that esta
blished against the plaintiff, inherit-ing the property of either
parent.

In accordance with this opinion, the disputed property was de

clared to have been lawfully and regularly sold, and the case dis
missed with costs.
Against this decision the appellant preferred the present appeal ;
and on the 29th of December 1834, the case was heard by Mr. T.
C. Robertson, who submitted it to a Second Judge with a proposed
order to the following effect :—
That the appeal should be decided in the appellant's favor.
That the decision of the Dacca Provincial Court, passed on the
12th of March 1832, A. D., should be reversed, and the sale of
the disputed share by Mussummaut Sabitra declared null and void.
That whether the said Mussummaut Sabitra had retired from
the world or resumed possession of the property, appellant should,
in execution of this Court’s decree, be duly seized thereof, all costs
being at the same time payable by the respondents.
Pursuant to the abve reference, the proceedings were laid be
fore Mr, G. Stockwell, who disagreed with Mr. Robertson, and a
third opinion was consequently called for.
The case next came on before Mr. W. Braddon, who, with a
view to dissipate an alleged discrepancy pointed out by the ap
pellant between the vyavasthas of the City and Sudder Dewanny
pundits, called upon the latter for the exact sense of the rig/avas

‘tka which he had formerly furnished to the Provincial Court.
J
63

CASES IN THE SUDDER DEWANNY ADAWLUT.

74:
1836.
Bhola Nath
Race, v. Musst.
Sabitra
and
others.

The explanation given was as follows :—
“The exact signiﬁcation of the passage which occurs at the end
of the answer of the ﬁrst question is, that no son, who has called

his parents wicked and infamous, can inherit any sort of property,
until he has performed praischita. or penance.

“ Now the appellant Bhola Nath Race has accused his adoptive
mother of lewdness and proﬂigacy, and has thereby attempted to
destroy her character and exclude her from the privileges of her
caste, without being able in any way to prove his allegations, and

by such conduct he has rendered himself obnoxious to spiritual
castigation.”
Upon receipt of this answer, the pundit was required to inform
the Court upon the points herein under enumerated—
First. To what species of penance a person in the appellant’s
situation was liable, according to the shusters current in Bengal.
Second. Whether any period was assigned for the duration of
the aforesaid penance.
Third.

If such were the case, within what space of time, after

commission of the offence, the pcuitent was required to commence
his puriﬁcation.

The pundit's reply was to the following effect :—
“If an adopted son shall have accused his adoptive mother
wilfully, publicly, and at the same time falsely, of proﬂigate and

disgraceful conduct, it will be necessary for him to expiate his
crime by the performance of the mahabirt, or greater expiation.

“This MN is of 12 years’ duration, and is similar to that to
which a Brahmin is subject, who shall have unknowingly slain an

individual of his own tribe.
“ If the offender cannot perform this expiation, he must give
180 milch cows, together with their calves, to the Brahmins, or
540 cahawuns" of pice as the value thereof, or the same amount
in gold or silver; or 100 cows, or 100 cahawuns of pice in lieu of
the said cows.
“ This praischita, or penance, can be delayed no longer than

one year, after the' lapse of which period it must be doubled by
the penitent.

" A cahawun contains 16 pun of cowries; and one pun 20 gundahs of
ditto.

'l'wo pun of cowries are equivalent to one copper pice.
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“ The above eyavastha is in accordance with Menu; the Prais

ckita Bibeg ; Praisckz'ta Tut, and other works of authority in
Bengal.”
After considering the pundit’s explanation, Mr. Braddon de
clared himself to be of opinion, that the appellant could not in
herit the disputed property, until he had performed such penance
as the shasters prescribed for the offence against decency and mo
rality, of which he had been guilty.
With such views he submitted the reéord to a Fourth Judge
with a proposal that, upon the grounds above speciﬁed, the ap
pellant should be non-suited ; and the case having ultimately been
brought before Mr. N. J. Halhed, he recorded his opinion in con
currence with Mr. Braddon, and afﬁrmed the proposed order with
costs against the appellant.
b3

1836.
Bhola Nath
Raee, v. Mus
summaut Sa-~
bitra & others.

. 4 ,L
M ,

BYRAM SINGH and MUSSUMMAUT SREE PURSOO
‘

'

KOMAREE, Appellants,

1836.

5th April.

1’8 1'8?“

SEEBSEHAI SINGH ron HIMSELF, and MEHRAJ SINGH,
MINOR. SON OF Gusoaasu SINGH, nscnssnn, and TEKNARAIN
SINGH, roa HIMSELF and RADHANATH

SINGH, A MINOR, Respondents.
THE respondents instituted this action in the Zillah Court of
Bhaugulpore against Baboo Bussawun Singh, Byram Singh, Mus—

summaut Sree ~Pursoo Komaree, the wife of Byram Singh, and

The grand
sons of the
original
ac
quirer of cer
tain property
sued, during
the life-time of
the latter,

Bechoram Chowdree, to obtain possession of §ds of niouzah Chuk
Kishendeo and others, with mesne proﬁts thereon during the
their paternal
period of dispossession, under the following circumstances :—
uncle for their
The plaint set forth, that Baboo Bussawun Singh had three sons shares, under
the
llindoolaw
as shewu by the following table, from which the relation in which
of inheritance,
the parties stand will be clearly ascertained :—
of the estate
acquired
by
their common
ancestor.J udg
ment in favor

Bussawun Singh.

l
|

|

Bhyroo Singh.

I

of the plain—

Byram Singh.

I

Gungaram Singh.

that the ori<
ginal acquirer
hadrelinquish

|

Seebsehai Singh. Teknarain Singh. Radha Singh.
J 2

tiffs, on proof

Mchraj Singh.
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Bussawun Singh amassed considerable wealth by trade, and
He lived with his three sons as
the property a joint family, giving to Bhyroo Singh the superintendence of his
in favor of his
sons.
affairs at home, while to Byram Singh he committed the manage
ment of matters in the Courts of Justice and other public oﬂices. 0n
the death of Bhyroo Singh and Gungaram Singh, their sons lived
in the same manner with their grandfather and uncle. Thus,
in the property of Bussawun Singh, his three sons had an equal
interest, those of them who died being represented by their
descendants inheriting per stirpes. Byram Singh, however, to the
great injury of the plaintiffs, conveyed a part of the property to
his wife, and another part he sold to Bechoo Ram Chowdree. On
ed his title to purchased some landed property.

this (that is in the year 1236) the plaintiffs and Byram Singh
disagreed and separated, the latter ousting the plaintiffs from 'the
whole of the property which had formed the estate of their com_
mon ancestor Bussawun Singh. The plaintiff‘s claim two-thirds of
the estate and sue accordingly.
The defendant Byram Singh repelled the claim ; he urged that
Bussawun Singh was a pauper, and that the entire property of
which the plaintiffs claimed two-thirds, had been acquired by
himself; that, supposing the statement of the plaintiffs to be
correct, Bussawun Singh was still alive, and therefore the claim
could not be preferred during his life-time.
The defendants Mussummaut Sree Pursoo Komaree and Bechoo
Ram Chowdree replied that they held certain portions of the pro
perty under conveyances from Byram Singh.
Bussawun Singh stated in answer, that the property had been
acquired by himself, that he had appointed Bhyroo Singh his
eldest son to the snperintendcnce of the household affairs, and
Byram Singh his second son to the management of matters in the
public oﬁices ; that Bhyroo Singh died leaving three sons ; that
from 1231 to 1235, he lived with his sons and grandsons as a
joint family, having made over to them the whole of his property
to be taken possession of by them per capita and per stirpes, as
may be, the same as if they had inherited it on his death ;that

then quarrels and disagreements arose between them ; and that he
then urged upon them a division of the property and a separation

of the family; that Byram Singh however would not follow his
advice, but endeavoured to get the whole estate into his own
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1886.
possession, and that he (Bussawun Singh) has now no objection to
urge to the claim of the plaintiffs.
Byram Singh
and another,
The Zillah Judge, Mr. G. Harding, was of opinion that the state- 11 . Seebsehai
ment of the plaintiﬂ's in regard to the property having been S i n g h a n (1
others.
acquired with a triﬂing exception by Bussawun Singh, and to the
fact of his and his sons having lived together as a joint undivided
family to the year 1235 was clearly proved._ There could therefore
be no doubt that, under the Hindo‘o law, the sons of Bussawun

Singh would have shared equally in his estate on his death. That
he was still alive, did not, in the Judge’s opinion, constitute any
bar to the present action, as he had voluntarily given up his
estate to be held by his sons the same as they would have succeed
ed to it in the event of his death; and that therefore there now

existed no legal objection to the division of'the property between
the sons of Bussawun Singh or their representatives. The Judge
accordingly gave judgment in favour of the plaintiffs for their full
claim, with the exception of a small part of the property sued for,
which, it appeared to him, had been actually acquired by Byram
Singh.
The defendant Byram Singh and Mussummaut Sree Pursoo
Komaree appealed to the Sudder Dewanny Adawlut.
The Court (present Mr. R. H. Rattray) conﬁrmed the decree
of the Zillah Court.

MOTEE BABOO, Appellant,

1836.

versus

6th May.

MOSES KHACHIK ARAKEL, Respondent.
THIS was an action instituted by the appellant in the Zillah
Court of Poornea, to recover from the respondent the sum of 60
Rs. with interest thereon, being the amount of rent alleged by the
appellant to be due from the respondent for three years, viz. 1230,

A planter,
lessee of cer
tain lands for
the cultivation
of indigo, sell
ing his factory
to another and
1231 and 1232 Moolkee, at 20 Rs. per annum, on 100 beegahs of transferring
lakhiraj land, situated in mouzah Futtehpore, pergunnah Huvelee, his lease, is
n e v e r theless
the property of the appellant, but which had been held under a responsible to
the lessor for
lease by the respondent for the cultivation of indigo.
the rents due
The defendant pleaded, that at the period mentioned in the under the en
gagement exe.
plaint, the plaintiff was a minor about 12 years of age, and that cuted by him

therefore he could not possibly have taken any lease from the
(56-67~ .

as lessee; but
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has his remedy
ngai nst
the
transferree.

plaintiff“. The land belonged to Himmut Singh the father of the
plaintiff The defendant had taken the lands for the cultivation
of indigo in connection with his factory of Huusdah, which he
sold in 1231 MooZ/cee to Mr. Pratt, transferring at the same time
the lease on which the present claim was founded. The plaintiff
should look for his rents to Mr. Pratt.
The plaintiff in reply stated that at the time of the execution
of the lease he was 21 years of age ; and that the lands were
leased to the defendant by himself, and not by his father, from
whom he (the plaintiff) had received them in gift. He had never
entered into any engagements with Mr. Pratt, that he should
make any claim on him for rents.
The Zillah Judge, Mr. H. Nisbet, dismissed the claim, being of
opinion that the plaintiff could not recover from the defendant,
but from the present proprietor of the factory, who had purchased
it from the defendant.
The plaintiff then appealed to the Sudder Dewanny Adawlut.

By the Court, present Mr. G. Stockwell :—“ There is no doubt
that the defendant took the lease, and as little that the rent has
never been paid. The only point remaining for decision is, the

liability of the defendant with reference to the sale of the factory.
The plaintiff was no party to that transaction, and he can look for
his rents only to the party who entered into the lease engagement
with him. The defendant has his remedy against the purchasers.
I would reverse the decision of the Zillah Judge, giving the plain
tiff a decree for the principal of his claim, but not for the interest,
the plaintiff having allowed ten years to elapse without instituting
his action, or making any intermediate demand.”
Mr. C. Barwell concurred with Mr. Stockwell.

1836.
_________

SHEIKH AKBUR ALEE and SHEIKH ASGHUR
ALEE, Appellants,

25th May.

tarsus
SURRUBJEET SINGH, and GOUREE DUTT and others,
Respondents.
The

plain

tiffs sued to set
aside engage
ments entered

THE respondents instituted this action against the appellants
and the Collector of the District, in the Zillah Court of Tirhoot, to

set aside a settlement made by the Collector with the defendants
67438
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'

for a 15 anna 1} pie share of Moheea Furruckpore, a resumed
mehal, and to procure a settlement of the same with themselves.

79

1336
into by the (301.

The plaint set forth that the mouzah was held under a sirslti-

wo‘f‘h 2E:

kun tenure by Sheikh Kyamooddeeu ;—it was resumed by the grantee of are
.
.
d
h'—
Collector of Revenue in 1226, F. S. The plaintiffs then applied
$8“:de
for a settlement to be made with them, but withdrew the applica- minted ml’"
alukun, and to

tion in consequence of the high assessment ﬁxed by the Collector. have the en

Accordingly the mehal was given in 1227 in farm to one Munnoo Elaagdeem:inttll
Lal, who however resigned it in consequence of inability to pay
the rent.

vi“:

A new settlement was formed in 1231, F. S., when the the

(if their

plaintiffs made a second application, which was rejected by the Biggtpzrlzmg
Collector, who entered into engagements with the defendants. dismissed,
_

B

enrln

t";
O

The defendants claimed the right in the lands, alleging that Shelkh “if Comi that
Fuzul Alec, their maternal grandfather, had obtained the mehal 3:, $2935:
as a sirshikun rent-free tenure in the name ofSheikh Kyamooddeen; 1y made with
-

.

.

the heirs of the

that he however took an tbranameh, or deed of relinquishment, of gmntm

all claim to the lands from Kyamooddeen in the name of Fukhs-

.Delenda‘nw
ObJEChOD

to

ooddeen ; and got the latter to execute a deed of gift of the same valuation of
property to his (Sheikh Fuzul Alee’s) daughter, the mother of the sh;qupr rut;

defendants.

On this claim being put forth by the defendants, the :gigrzlgergzt?

Collector made the settlement with them at an annual jumma of “d cannot b;

1001 Rs.
village.

The plaintiffs claimed as malilcs or proprietors of the :ggegf Egg“;
Their application was submitted by the Collector to the tAlw Cimrt of
ppca .

Board of Commissioners 5 but, having proved unsuccessful, they
now sue in virtue of their proprietary right to have the settlement
made with themselves.
The Collector replied that the defendants were in possession of
the rent-free tenure up to the date of its resumption, and the
settlement was therefore made with them ; the plaintiffs as malika
being given to understand that they would receive in money
payments their malikana or allowance in consideration of their
proprietary rights ; that this was in conformity with the provisions
of Regulation XIII. 1825, which provides that settlements in such
cases shall be made with the Lakhirajdars in possession, and not
with the malilrs.
The defendants Akbur Alec and Asghur Alee replied much to
the same effect as the Collector.
The Zillah Judge, Mr. Dashwood, gave judgment in favour of
the plaintiffs.

The defendants then appealed to the Sudder Dewanny Adawlut.
68-69
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By the Court, present Mr. G. Stockwell :—“ The mehal was a
Shem, Akbur rent-free sirskikun tenure in the name of Kyamooddeen ; it was
Ales and ano
resumed as an illegal grant, and at length a settlement of it was
ther, v. Snrrub
jeet Singh and entered into by the Collector with the present defendants, the
othe rs.

plaintiffs protesting against this proceeding, and claiming that the
settlement should be made with them as malilrs, in virtue of their
proprietary right. Proving unsuccessful, the plaintiffs have in
stituted this action to set aside the engagements entered into by
the revenue authorities with the defendants. The plaintiffs ob
tained a decree in the Lower Court, and from this the defendants
have appealed on various grounds. Among other things it is urged
in the petition of appeal that the property has been greatly
under-valued by the plaintiff's. This objection was not advanced
in the Lower Court, and will not new avail. In regard to the
merits of the case, Regulation XIII. 1825, will not apply, as the
resumption of the mehal in question took place before the
enactment of that law. The legality of the settlement therefore,
as made with the defendants, must be considered with reference
to the provisions of the previously existing law of Section 8,
Regulation XIX. 1793. What is the meaning of the word
“ proprietor" in that section ‘1 I am of opinion that it refers
to the grantee and his heirs and successors, for it appears to be
used with reference to the grant, and not to the proprietary right
in the lands, as this term is generally understood in its connection
with the maliks so called ,' in fact, a previous part of the same
Regulation speaks of continuing the proprietary right in the
land to the grantee or possessor. I would therefore reverse the
decree of the Lower Court, and dismiss the claim.”
Mr. C. Barwell concurred with Mr. Stockwell.

REMARKS.
In order to explain the nature of the tenure alluded to in the
above report, it is necessary to observe, that sirskikua lands were
held rent-free by virtue of sunnuds or grants conferred by aumils,
chowdrees, and other revenue ofﬁcers under the Mahomedan go
vernment, by which the jumma at which they were formerly rated
(for they have all at some time paid revenue) was broken up and
transferred to certain other lands in addition to the amount of
assessment previously ﬁxed upon the latter. The principles which
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1836.
governed the grant in such cases were that the Sircar or ruling
power should not lose by the creation of the rent-free tenure ; and Shaikh Akbur
Alee and an
that the additional burthens imposed upon the other lands or other,
1;. Sure
mehals (amongst which was distributed the jumrna of the land rubjeet Singh
exempted) were to be voluntarily incurred by their owners. \Vhe and others.
ther these agreements were in all cases voluntary it is impossible
to decide; but at all events, razeeuainehs or documents expres
sive of the consent of the proprietors appear to have been gene
rally if not always executed. The lands forming a grant might
be situated either in one, or in two or more villages. The fol
lowing are translations of a sunnud conveying a sirshikun grant,
and of the razeenameh executed by the proprietors :—
To the present and future ofﬁcers, chow
dhrses and qanoongces of the Pergunnah of
Basara in the Surkar of Khaspoor and Pro
vince of Behar, be it known. that as the
chewdhrees, talookdars, and qanoongoes of
Seal of the

the said Pergunnah have, of their own will
ofﬁce of Jagheer
and accord, apportioned the village of Hearst
of Deeds in
Province of
Behar.

poor in the 'l‘uppa of Bhutsnla in the Chukla
of Nyee in the Pergunnah of Basara, and
granted it for the expenses of travellers and
watching, to Damodhur Misr, a Brahmin,

and they have given an agreement, and taken
and added the rent of the village to rents of

their talookahs,—-that village has therefore
been apportioned and granted to Damodhur
Misr Brahmin, from the beginning of the
khareef crop of the Furlee year 1177, that
Seal of Mohumud
Taqee Khan,

year 1179, Shah
\

Alum, King,
Defender of
the Faith.
\__/

he may enjoy its proﬁts at ease, and all
charges of watching, taxes, and commissions,
are excused, and you shall make no demand of
any kind on the aforesaid village, but leave it

to that person to enjoy. Consider this as very
peremptory, and act as above written. The
211 of Zilhuj, in the 11th year ofhis majesty’s

reign, corresponding with the Fuslce year
11 77.

\Ve, Kirut Singh, Faqeer Oodpreet Singh, Bikrum Singh, Huldhur Singh,
Achul Singh, Dheeruj Narayun, Knrnk Narayun, Dhoorup Singh, Deo Singh,
Rinda Singh, Bichoo Singh, Bhoor Singh, Bahur Singh, Murdun Singh, Preet

Ramwa, Rajsram, Dya Singh, Bhowun Singh, Golaub Deen Singh, Mirza
Inayutoollah Beg, Joba Singh, Bikrum Singh, proprietors of the village of
Salapoor, and Rocdur Bal Gobind, Devajeet Narayun, Bhyroodut Doolar
Singh, Mirza Gholamee Khan, Tilf Sahee, Dheer Race, Gholaum Serwar the

K
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Sheikh Akbur
Alee and an
other, e. Sur

deputy of Khalik Buksh Khan, Ajeeb Singh, deputy of Syud Qumrooddeen
Alee, Bullub Singh, Barmimal Bechum Singh, Gumbheer Singh and other
qnnoongoes, and Bal Gobind the deputy of Hakeem Burkut Oollah Khan, and

Abdoor Buhmaun the deputy of Shah lrnnum Alee, deputy of Hurree Race

rnbjeet Singh
and others.

and Nehnl Chund, Goomanund Socks and Hahool, and other talookdnrs, chow

dhrecs, and deputies of the Chukla of Nyee in the Pergunnah of Basara, in the
Surknr of Khaspoor, in the Province of Behar, resumed J agheer lands.
As Damohhur Misr, a Brahmin and astrologer, has no means of living, we
have agreed of our own will and accord, on account of his merits, to pay the
half of the rent of the village of Heerapoor in the Tuppe of Bhutsaln, in
the aforesaid Chukla, which was at a rent of ﬁfty-one of the best Siccs Rupees,
or twenty-ﬁve Rupees and a half, from the beginning of the khareef crop of the
Fuels; year 1177, and have apportioned and taken it in all the villages in our
talookahs, and we do hereby agree that the aforesaid person shall enjoy the

proﬁts of that village, crop by crop, and year by year, with his sons, and pray
for the eternal prosperity of Government.

These words have been written as

an agreement to be of use when necessary.
One original village, rent
Mozuﬁ'erpore

..... 15

51 Rs.
0

0

Bhutsala, ...'............... 10 s o

25 8 A"

Chukla ofKnrjole,

25

8

,,

Written the 21st of Zilkaad, in the 11th year of his mnjeaty’s reign, corres
pending with Fusiee year 1177.

Another document to the same effect was executed by the pro
prietor of the other half of the village.

1 836.

MOTEE LAL and KALEAN SINGH, Appellants,

29th June.

versus

a. “'1‘
According
to the law as
current in Be
har, the aliena
tion
by
a
Hindoo father
of immovable
ancestral pro
perty without
the consent of
his sons, ex~
cept on proof
of necessity, is

illegal.

MITTERJEET SINGH, SEETA RAM and DULJEET
SINGH, Respondents.
THE respondents instituted the action, out of which this appeal
arose, in the Zillah Court of Ramghur, against the appellants, to
recover a fourth or a four anna share of mouzah Doobhee, Per

gunnah Shehurgottee, which they alleged to be their ancestral
property,

The plaint set forth, that Dureao Singh, the grandfather of the
plaintiffs, had two wives, by the ﬁrst of whom he had a son named
Kunhaia Lal, the father of the plaintiffs ,' and by the second three
sons, viz., Mundul Singh, Ramjeawun La], and Mohnn Lal. In
the year 1215, Dureao Singh gave to Kunhaia Lal a portion of
his property, among which was included that now sued for, and
separated him from the rest of his family, he himself residing
70-71
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In 1216 Kunhaia Lal died,

83
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leaving, as his heirs, his sons the plaintiffs. After this Dureao
Mateo La!
Singh, without the consent of the plaintiffs, sold the entire four and Kalean
Singh, 1:. Mit
anna share of mouzah Doobhee (which was all that he ever pos terjeet Singh
sessed of it) to Motee Lal and Kalean Singh, and thus disposed of and others.
the portion of the village which he had already given to their
father Kunhaia Lal. On the purchasers attempting to get their
names registered in the Collector’s ofﬁce the plaintiffs protested,
but were referred to the Civil Court. The share of the village
transferred to Kunhaia Lal was just what he would have been
entitled to on the death of his father, and the plaintiffs as the
representatives of Knnhaia Lal have a further claim to it under
the law of inheritance. The accordingly sue to set aside the sale
of their portion of the village made by Durcao Singh to the defen
dants, and to obtain possession thereof.
The case was referred to the Zillah Pundit.
‘
The defendants made answer to the following effect :—Bukhtawur
Singh, the great~grandfather of the plaintiffs, lived to the year
1219, F. 8.; after his death, that is in 1220, his sons Dureao
Singh, Nihal Singh, and Juggesur Lal, and his grandson Goordyal
Singh divided his estate in equal portions. It was therefore
imppssible for Dureao Singh to have given to Kunhaia Lal any
portion of the property in the year 1215, as asserted by the
plaintiffs. Dureao Singh sold the four anna share of mouzah
Doobhee to the defendants in different portions at three different
times, viz., one anna in 1222, one anna in 1226, and two annas in

1230. The plaintiffs then not only did not object to the sale,
but were present at all the negotiations which took place on the
occasion.' Kunhaia Lal died in 1216, that is in the life-time of
his grandfather, and before his father Dureao Singh had succeeded
to any portion of the patrimony. There is no doubt of the com
petency of Dureao Singh to dispose of the property inherited by
him from his father.
The plaintiffs in reply urged, that a person in possession of
separated immovable ancestral property could not dispose of it
without the consent of his sons.
The Pundit considering the facts stated in the plaint to have
been proved, gave judgment on the 4th February 1825, in favour
of the plaintiffs. The Pundit's decree was afﬁrmed on appeal to

the Zillah Judge.
K 2
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A special appeal was then admitted by the Provincial Court for

Motee Lal the Division of Patna, and, on the abolition of the Court, the case
and
Kalean
was transferred to the Sudder Dewanny Adawlut.
Singh, 1!. Mit
terjeet Singh
By the Court, present Mr. G. Stockwell :—“ It is proved that
and others.

Bukhtawur Singh died in 1219, and that his estate was not
divided among his heirs until 1220 : the allegation of the plaintiﬁ's
therefore that Kunhaia Lal obtained possession in 1215, under a
gift from his father Dureao Singh, falls to the ground. It remains
to be considered whether a Hindoo, in possession of ancestral real
property in Behar, having sons and grandsons, can, without their
consent, dispose of it, or any part of it. The opinion of the
Pundit of this Court is against the legality of such an alienation
of ancestral property, unless in special cases of necessity. Con
sidering therefore the plaintiffs entitled, under the law of inheri
tance, to the property for which they sue, I would conﬁrm the
decrees of the Lower Courts : but with reference to'the important
point of law involved, send on the case for another voice."
Mr. Robertson :—“ It is in evidence that the plaintiff Mitter
jeet Singh protested against the sale of the property now in
dispute, at the time that it was sold to the defendants Mootee
Lal and Kalean Singh by Dureao Singh. The plaintiffs’ father
protested when the matter was before the Collector, in connection
with the commutation of names in his register. The present suit
however was instituted in 1231, that is the year after the sale of
the last two annas of the village ; and thus the plaintiffs appear
to have objected all along to the alienation of the property.
According to the opinions of the Pundit delivered in the case of
Gopal Chand Pandeh and another, verqu Baboo Kunwar Singh,
page 29, Vol. V. of the Reports, and in this case, as also in the
case of Ram Lal Tewaree, and Ram Tuwukkul Tewaree, versus the
heirs of Chuttur Tewaree, given at page 6, Vol. II. Strange on
Hindoo Law, the alienation of ancestral real property by a Hindu
father, without a clear necessity, or the consent of his sons, is

illegal according to the Jllitacshm'a and other authorities current
in Behar. I concur with Mr. Stockwell.”
Judgment accordingly.
REMARKS.
The opinion of the Pundit delivered in this case has not been

given at length, as it was precisely to the same effect, as those _
72-73
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delivered in the cases above cited. The Bcwustas specify that the
father cannot alienate immovable ancestral property without the
consent of sons 3 but as the right of representation is admitted as
far as the great-grandson, the fact of the plaintiffs being the grand
sons of Dureao Singh would make no difference in the result.
The extent of the father’s power over real inherited property is
elaborately discussed in the case of Bhowanee Churn Banhoojea,
appellant, (Vol. 11., page 259.) This case arose in Bengal and the

1836.
Motee Lal
a n d Kalean
Singh, 1:. Mit
terjeet Singh
and others.

father’s power under the law as received in Bengal, was restricted,
contrary to the precedent of Eshan Chund Roy, appellant, (Vol. 1.,

page 2,) and of Ram Koomar Neaee Bachesputtee, appellant, (Vol.
II., page 52.) But the question as regarded the Bengal Hindu law
was discussed again in 1831, on a reference from the Judges of the
Supreme Court by the Judges of the Sudder Dewanny Adawlut, who,
on the 2nd September 1831, made this reply :—“ On mature con
sideration of the points referred to us, we are unanimously of opi
nion that the only doctrine that can be held by the Sudder De

wanny Adawlut, consistently with the decisions of the Court, and
the customs and usages of the people, is, that aHindoo, who has

sons, can sell, give or pledge, without their consent, immovable
ancestral property situated in the province of Bengal ; and that,
without the consent of the sons, he can by will prevent, alter, or
affect their succession to such property.

(Signed)

A. Ross.

’7

C. T. SEALY.

I!

R. H. RATTRAY.

U

H. Snaxnsrsaa.

H

M. H. TURNBULL."

The precedent, therefore, of the case of Bhowanee Churn Bun
hoojea, as regards Bengal, must be considered as superseded. The
case now reported, those cited in Mr. Robertson's judgment, and
that of Shara Singh, appellant, (Vol. 11., page 74,) are decisive that
the father’s power over ancestral property is restricted under the
law as received in Behar, and generally where the authority of the
Mitacskara is respected. The exceptions to the general rule are
propounded in the Bewustah of the Pundit of the Sudder De
wanny Adawlut taken in the case of Gopal Chand Pandeh, appel—
lant, Vol. V., page 29.
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MEER MOOBRUK ALEE, MEER FUZL ALEE, MUSST.
PEEM, MUSST. ROUSHUN, and MUSST. BOCHUN,
Appellants,
versus

MUSST. MUJJOO and MEER MOSAHIB ALEE,
Respondents.
The

plain

THE respondents instituted the action, out of which arose this

tile sued for
a share of the appeal, against the appellants, in the Zillah Court of Behar, under
estate of a de
ceased Maho the following circumstances :—
medan under
The plaint was to the following effect :-—“ Shah aneezoollah
the law of in
was
possessed of certain landed property in the district of Behar,
heritance, and
obtained a de
and a house in Patna, and had a son, Meer Burkutoollah, and two
cree in the
Zillah and Pro daughters Musst. Mujjoo, the plaintiff, and Musst. Snnjeeda.
vincial Courts

against the de He disappeared, and has not been heard of for a length of time.
fendants, who His property was divided into four shares ; two of which fell to
pleaded in bar
The whole
to the action a Meer Burkutoollah and one to each of his daughters.
conveyance
was
under
the
management
of
Burkutoollah,
who,
during
his life
under a special
assignment.
time, and subsequently his representatives, the defendants, gave
The Sudder
Dewanny A to the plaintiff (Musst. Mnjjoo) the proﬁts of her share of the
dawlut revers~
ed the decrees, property. Mussummaut Mujjoo sold her share to the other plaintiﬁ',
and dismissed Meer Mosahib Alee, who gave it in farm to one Boodhee Mehtoon.
the claim on
the ground of On Boodhee’s going to take possession he was opposed by the de
the long ad fendants ; and their disputes were carried into the Magistrate’s
verse posses
sion of the Court.” The plaintiffs were referred by the Magistrate to the Civil
defendantsand
their ancestor. Court ,- and they now sue accordingly for the ith share of the

estate of Meer Burkutoollah, to which under the law of inheritance
Mussumrnaut Mujjoo is entitled.
The defendants repelled the claim. They alleged that Shah
Hafeezoollah had settled the whole of his property as dowry upon
his wife Mussnmmaut Mujeeda, “ after which he left his home, and
has not since been heard of. Mussummaut Mujeeda took possession
ofhis entire estate, held it during her life-time, and, in 1182, F. S ,

assigned it under a tumleek-nameh or deed of assignment, to her
son Meer Burkutoollah. Burkutoollah took possession under the
assignment, and held it unmolested to the time of his death, when
the defendants succeeded to the property."
The Zillah Judge gave judgment in favor of the plaintiﬂ‘s, and

his decision was conﬁrmed in appeal by the Provincial Court for
the Division of Patna.
$4

CASES IN THE SUDDER DEWANNY'ADAWLUT.
A special appeal was then admitted by the Sudder Dewauny
Adawlut.
By the Court, present Mr. T. C. Robertson :—“ It is proved
that Meer Burkutoollah held possession for half a century of the
entire estate of Shah Hafeezoollah, under the deed of assignment
executed to him by his mother Mussummaut Mujeeda. This pos
session by Mcer Burkutoollah is not denied by the plaintiffs, of
whom Mussummaut Mujjoo states that she enjoyed the proﬁts
of her share, which were regularly paid to her by Burkutoollah.
Of this statement however there is no proof. With reference to
the long adverse possession of the opposite party, I would re

87
1836.
Meer Meob
ruk Alee and
others, 1:. Mus
summaut Muj
1'00 and an
other.

verse the decrees of the Lower Courts, and dismisss the claim.

Mr. Stockwell concurred with Mr. Robertson.

MR. JOHN ATKINSON, Appellant,

1886.
.—.._..~_

30th June.

versm
Mr. G. EVANS, Respondent.
THIS was an action instituted by the respondent against the

appellant in the Zillah Court of Cuttaek, to recover the sum

Held by the
Sudder
De
wanuy Adaw
lut that attor
ney‘s costs, in

of 1488 Rs. 10 As. 7 Pie, as per memorandum signed by the ap
pellant, being principal and interest on account of certain arti curred by a
creditor
for
cles despatched to him by the respondent, exclusive of 22 Rs. making a de

7 As. 9 Pic, Attorney’s costs, also included in the plaint.
The plaint stated, that the plaintiff was in the habit of send

mand on a re
sident in the
Mofussil who
is not amen
able to
the

ing cotton and other articles to the defendant, (who resided at
Cuttaek,) which the defendant sold for him, transmitting the jurisdiction of
the Supreme
proceeds to the plaintiff, but retaining a portion of the proﬁts Court, are not
for himself. They came to an adjustment of accounts in October recoverable by
action in the
1828, when there was found due to the plaintiff abalance of M o f u s l i l
ourts.
1136 Rs. 9 As. 4 Pie, for which the defendant gave the plaintiff
an acknowledgment. The Plaintiff being unable to obtain pay—
ment, instructed his Attorney in Calcutta to write to the defen

dant on the subject, which was done, but the letter was not ac
knowledged.
The plaintiff accordingly instituted this action
for the recovery of the amount as per memorandum, and of the
Attorney’s costs.
The defendant resisted the demand, and denied. the acknow

ledgment on which the plaintiff rested his action.

He pleaded
Tl-Tﬁ
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that all that was due to the plaintiff on account of the business
which he had carried on for him had been paid, and that he was
Atkinson,
o.
Dir. G. Evan a not liable for the Attorney's costs.
The Zillah Court gave judgment for the plaintiff to the full
amount of his claim.
.
The defendant then appealed to the Sudder Dewanny Adaw
lut.
By the Court, present Mr. G. Stockwell :—“ I see no reason for
interfering with that part of the decree of the Zillah Court, which
awards principal and interest on the balance of account between
the parties. But I do not think that the claim for Attorney’s
Mr.

John

costs can be admitted.

The defendant is an East Indian, and a

resident of the Mofussil, and not amenable to the jurisdiction of
the Supreme Court.
The application to the defendant by the
plaintiff‘s Attorney was therefore quite useless, and not the
proper course to the pursued under the circumstances of the case.
I would accordingly reduce the sum awarded by the Zillah Court,
to the extent of the Attorney’s costs.”
Mr. Robertson concurred.

1836.
5th July.

'SUKEENAH KHANUM, Appellant,
versus

ALEXANDER IMLACH, Respondent.
THE respondent sued the appellant, together with one Mr.
Anderson,
in the Zillah Court of the 24-Pergl1nnalis, on the 27th
wanny Adaw
lut, that the July, 1831, for possession of two beegahs four biswas of cer
decision of s.
Lower Court tain land ; the suit was laid for the sum of Company’s Rupees
cannot be con 2,000, being the amount for which the property was purchased by
Held by the
Sudder
De~

sidered imper
fect,
merely Colonel Imlach (the father of the plaintiff) at a Sheriﬁ’s sale,
because
the
The plaint set forth that
case was heard through his agent Mr. Anderson.
experts,
the Sukeenah Khanum, one of the defendants, had illegally taken
defendant hav

ing

received possession of the contested land, on the demise of Colonel Imlaeh.

the usual no
tice, but neg
lected to de
fend the ac
tion.

Mr. Anderson was made a defendant, in consequence of his
having applied in his own name for a pottah, to the Collector of the
District, in which the property was situated.
The usual notices were served upon the defendants, who signed
the same, but did not appear to answer the plaint, in consequence
of which the case was heard crpartc. The Zillah J udgc, after
75-76
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taking evidence from the plaintiff in support of his claim, decreed

1836.

the case on the 6th July 1833.
One of the defendants (Sukeenath Khanum) now preferred
an appeal in, formci pauper-i: to the Sudder Dewanny Adawlut,
which was admitted on the 5th April 1834. On the 16th J one,
1836, the case came on for hearing before Mr. G. Stockwell, who
recorded his opinion to the following effect :—
lst. The defendant not having appeared in the ﬁrst instance
before the Zillah Court, and the case having been heard in conse
quence exparte, she has clearly now no right to bring forward
evidence to set aside that adduced by the plaintiff.

S u k e cnnh
Khanum,
0.
Alexander Im
lach.

2nd1y. The reception by the Sudder Dewanny Adawlut, of
documents which were not only not tendered in the Lower Court,
but rather wilfully withheld, would tend to render this a. Court of
ﬁrst resort instead of a Court of Appeal ; and such a practice, if
allowed, would be fraught with mischief; particularly in cases
like the present, where the defendant in her appeal acknowledges
having neglected to defend the suit after receiving the usual notice.
3rdly. The objection urged in the petition of appeal, stat~
ing the case to be imperfect on account of its having been
heard exparte, is totally inadmissible, Full and sufﬁcient evi
dence having been taken on the part of the plaintiff without any

objection being raised at the time by the defendants, the case
cannot now be considered imperfect. For these reasons, I am
of opinion, that the appeal should be dismissed.
Mr. Braddon concurring with Mr. Stockwell, ﬁnal judgment,—
dismissing the appeal with costs,--was passed on the 5th July

1836.

76-72

CASES IN THE SUDDER DEWANNY ADAWLUT.

90

1836.
8th July.

GOSAIEN CHUND KOBRAJ, Son or Barnum-n KOBRAJ,
Appellant,

11

versus

ML

01

MUSSUMMAUT KISHENMUN NEE and MUSSUMMAUT
J YEMUN NEE, Respondents.
A

verbal

THE respondents instituted the action, which gave rise to this

gift by a Hin
doo, eighteen appeal, in the Zillah Court of Beerbhoom, to recover from Beid
and a half
years of age,
made the day

nath Kobraj, ancestor of the appellant, Talookah Chuk Bidianud
doc, and certain Ayma lands in mouzah Banecnuggur, under the
before
his
circumstances
stated below :—
death,hebeing

at the time in
full possession
of his senses, is
valid.
Under the
Hindoo law, a

The plaint was to the following eﬁ'ect :-—“ The Chuk aforesaid
was registered as the property of Monohur Kobraj, the paternal
great-grandfather of the plaintiffs ; and the Ayma lands were re
Mono
gift of property gistered in the names of Bulram and Ramchund Kobraj.
to a woman by hur Kobraj held possession of the talook to the day of his death,
her relation is
her soudayica, in which he was succeeded by his son Oodenarain Kobraj, the
or gift from af
Oodenarain had two sons, viz.,
fectionate kin grandfather of the plaintiffs.
dred. In the Gunganarain Kobraj, father of the plaintiff Kishenmunnee, and
present case a
The
gift by a Hin Debnarain Kobraj, father of the other plaintiff Jyemunnee.
doo to his sis
two brothers succeeded in right of inheritance to the talookah,
ter and pater
nal
uncle's and also to the Ayma lands, which had devolved on Monohur
daughter was
Gunganarain died in 1196,
held to be at Kobraj on the death of Ramchund.
their
entire B. E., leaving his daughter Kishenmnnnee.
The other brother
disposal,
as
Debnarain
then
held
joint
possession
with
Kishenmunneo
to the
theirroudayica
strid/lun,
or
time of his death, which occurred in 1214, B. E. Debnarain was
peculiar pro
perty by gift succeeded by his son Bhyrub Kobraj, who continued to hold joint
from affection
possession with Kishenmunnee. Bhyrub died in 1215 ; but the
ate kindred.
Where the
claimants to a
woman's stri~
ﬁlm» as above
are the son of

day before his death, made a verbal gift of the whole of the pro

perty to the plaintiffs (with the exception of 20 beegahs of land
which he gave to his Gooroo or spiritual guide) to be held by them
the daughter's in equal portions. In 1216, the defendants, stating themselves
son of her pa
ternal great to be heirs of Monohur Kobraj, obtained a registry of their names
grand father, in the ofﬁce of the Collector of Burdwan, to whose ﬁscal jurisdic
and the son of
a contempora tion the lands were subject.
The defendants on that occasion
ry wife, the
did
not
serve
the
usual
notiﬁcation
requisite in such cases; the
latter will in
herit under the plaintiffs however heard of the application made by him to the
Hindoo law.
Collector, and protested against compliance with it. The Collector
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however did comply, on which the defendant ejected the plaintiffs.
The plaintiffs now sue to recover the property.”
The defendant, Beidnath Kobraj, resisted the claim.

'
He al

leged that talookah Chuk Biddianuddee was the property of Mo

91
1836.
Under the
Hindoo law,
in the case of a
woman dying
possessed
of

nohur Kobraj, the maternal grandfather of the defendant, and ancestral pro
p e r t y, t h e
that the Ayma lands of Baueenuggur belonged to Ramchund daughter's
son
Kobraj. Ramchund died childless, and was succeeded by Mono of her paternal
g r e a t~grand~
hur Kobraj his sister’s son. After the death of the son and father, from
grandson of Monohur Kobraj, the property came in sole succession whom the pro
perty descend
to Bhyrub Kobraj,—the name of Monohur Kobraj continuing ed to her,
will succeed,
without change on record in the Collector's books. Bhyrub died in default of
childless in 1215, and the defendant, who is Monohur’s daughter's other heirs.
But in the
son, became entitled to the property under the Hindoo law of event of the
having
inheritance. Kishenmunnee being barren, and Jyemunnce a ' woman
out-lived such
childless widow, could not succeed to ancestral property, The daughter'ssun,
the son of the
defendant accordingly applied to the Collector to have his name latter will not

registered in substitution for that of Monohur, which was done
after due enquiry.
The Zillah Judge, after taking evidence to the fact of the gift
by Bhyrub Kobraj to the plaintiffs, referred to the Pundit of his
Court to ascertain whether the verbal gift to the plaintiffs by

Bhyrub Kobraj, who was 15 years of age, made the day before his
death, notwithstanding that Monohur’s daughter’s son was in ex
istence, was valid or otherwise; and further, whether under the
law of inheritance, the plaintiff Kishenmunnce was entitled to the
share of the property which had belonged to her father Gunga
narain. The reply was to the effect that “ the verbal gift, if
proved, was valid in law, for it appeared that Bhyrub at the time
of making it, instead of 15, was upwards of 18 years of age, and
had full possession of his senses ; and that Kishenmunnee was
entitled to inherit her father's property ; because at the time of
his death, there was every probability of her having a son, and
her husband is yet alive” The Judge on receipt of the Pundit’s
reply, gave judgment in favor of the plaintiffs.
On appeal to the Provincial Court of Moorshedabad, the judg
ment of the Zillah Court was conﬁrmed.
.
A special appeal was then admitted by the Sudder Dcwann
Adawlut.
After admission of the appeal, Kishenmunnee and her

husband died, and the other respondent Jyemunnee applied to be
substituted in her stead, alleging a transfer to herself by Kishen
L 2
78

inherit.
The daugh~
ter of a patcr~
nal uncle will
1.1 o t inherit
property, left
by a woman,
which she had
inherited from
her father.

But such pro
perty will go
to her father's
heirs, should
any such be in
existence, in
succession, ac.
cording to the
law ofinheri~
tance.
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munnee of the share of the latter,
The defendant Beidnath
Kobraj also died, and was succeeded by his son the present ap
pellant. The case was ﬁrst brought before Mr. H. Shakespear,
who put the following questions to the Pundit of the Court :—
lst. Is the verbal gift by Bhyrub Kobraj, who was at the
time eighteen years and a half old, made one day before his death,
and being at the time in possession of his senses, valid or not?
2nd. In the event of such gift being illegal, who are entitled,
and in what shares, to the estate of Bhyrub ?
3rd. Let it be admitted that Kishenmunnee was entitled to
her father's property, under the probability at the time of his
death of her thereafter having a son; Kishenmunnee and her
husband have both died since the present suit commenced. Was
it competent to Kishenmunnee to transfer by gift to Mussummaut
Jyemunnee, her cousin, the property inherited by her from her
father? If it was not competent to her to do so, who are the
heirs of Mussummaut Kishenmunnee’i
To the above questions, the Pundit replied :—“ The gift by
Bhyrub, under the circumstances stated, was valid. The au
thorities are—
lst. Menu :—‘ Gift is the creation of the donee's right.’
2nd. The Dyabhaga. :—“ Merely upon saying ‘I have given
this thing to such an one,’ the right of the doneo in the thing
given is created.”
3rd. Viva'ddmaraselu, Vivriddbhangarnava, and other tracts:
—‘ What has been given under the agitations of fear, anger, lust,
grief, or sickness, must be considered as ungiven.’
4th. The Vivadabhagarnava, &c. :—‘ What has been give
by men agitated with fear, anger, lust, grief, or the pain of an
incurable disease, must be considered as ungiven, because the

donor is not then master of himself.’ Hence, there is no other
cause for invalidating a gift by a donor otherwise competent to
make the gift.
“ The above is a sufﬁcient answer to the second question.
“To the third question the reply is, that if Kishenmunnee,
because of the probability of her giving birth to a son, inherited
her father’s property, it was competent to her to make a transfer
of such property to another, with the view of her paying her
father‘s debts, or for any other necessary purpose ; but not other
wise. If however, the property, as appears from some of the
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papers of the Zillah record of this case, was acquired by Kishen
munnee as a gift from Bhyrub Kobraj, it is her aoudayica or gift
from affectionate kindred ; it is thus her stridhun or peculiar
property, and she was competent to alienate it Supposing then
that the property came to Kishenmunnee by inheritance, and that
at the time of her death Beidnath Kobraj, the original defendant,
was alive, he, as the son of the daughter of Monohur Kobraj, the pa
ternal great-grandfather of Kishenmunnee, was entitled to succeed
her ; and in that case Gosaien Chunder Kobraj, the son of Beid—

nath, is entitled to it 3 but if Beidnath died before Kishenmunnee,
his son, the present appellant, has no right to the property in
herited by Kishenmuunee, because the son of a daughter’s son
has no right to his greatgrandfather’s property. Jyemunnee has
no right of succession to the property inherited by Kishenmunnee,
on the death of the latter, because the property so inherited by
Kishenmunnee from her father cannot go to her father’s brother’s
daughter. The property inherited by Kishenmunnee, supposing
any to be in existence, will on her death go to the heirs of her
father Gunganarain, in the order stated in the charters. The au
thorities are--Menu, the Dyabhaga, Dyatatwa, Dyacramasangraha,
Nared-Smriti, Dayarahasya, 'ivadarnavasetu, Vivadabhangamava,
Siddhitatwa and other tracts.
lst. Catyayana cited in the Dyubkaga :—‘ If a man die with
out son, grandson, or great-grandson, his wife shall succeed to his
property. The wife should during her life-time live religiously
in her husband’s house, and make no waste or unnecessary expen
diture 0f the estate. After her death, the property will go to
her husband’s heirs.’
2nd. Dyabkagaz—‘The word wife in the above extract is
illustrative, used to shew the law as applicable generally to all
women who acquire property by inheritance.’
3rd. Nareda-Smriti :—‘ The sale, gift, or pledge of houses,
land, (he, acquired by women by inheritance, without some special
necessity intervening, is illegal.’

4th.

Yajnyawalcya cited in the

Vivadabhangamava and

others z—‘Whoever inherits the property of another, must pay
the debts of him from whom he inherits.’

5th. Calyayana as cited in the Dyabhaga :—‘ Whatever a
woman, either before or after her marriage, in the house of her
79~80
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husband or her father, receives from her lord or her parents, is

termed the gift of affectionate kindred.’*
6th. O'atyayana cited in the Dyabkaga :—‘A woman may sell,
give, or pledge her soudayica stridhun, even though consisting of
immovable property.’
7th. Dayabhaga :—‘ The right of succession of the offspring of
the grandfather and of the great-grandfather, including the
daughter’s son, must be understood with reference to the order of
proximity observed in offering the funeral cake. Fora daughter’s
son, like a son's son, is without distinction the means of the
preservation (of a deceased owner) in the next world.’
8th. Dag/abkaga :—‘ A daughter’s son is the giver of the funeral
oblations—the son of a daughter" s son is not the giver of funeral
oblations.’
9th. Boudhayana cited in the Dyabhaga z—J Men who are born
blind, &c., and women, cannot inherit.

If any one ask how is it

that, if women do not inherit, a wife, daughter, mother, and
grandmother, and some other women, are allowed to inherit“!
The answer is, because there are special exceptions in the chastres
in their favor.’ ”
On the receipt of the above reply, Mr. Shakespcar put a further
question to the Pundit, with reference to the doubt which ap_
peared from the petition of plaint, as to whether Kishenmnnnce
sued for her share of the property in right of succession to
her father Gunganarain, or under the gift made to her by her
cousin Bhyrub Kobraj.
“ Supposing a woman to sue for property in right of inheritance,
and also on the ground of a deed of gift, and obtain a decree
generally without speciﬁcation of the particular ground on which
her claim was recognized. and then make a gift of her property to
another, is such gift valid or not i"
The Pundit replied, that such a gift was valid, because by such
* The above is the text of Oatyayana cited in the Dyabhaga.

The following

is the interpretation of Chundeswara cited in the Viuadabhangurnava :—“ In
the mansion of her husband," the words are so connected, “ from her brother
or her parents," that is merely illustrative ; hence, what is received by a
woman, either after marriage or before it, in the mansion of her husband or in
the house of her father, from her mother, from her father, orfrom other

persons, is called a gift from affectionate kindred.—Macnaghten'e Principles
and Precedenta Qf Hindoo Law, Vol. 11.,page 213.
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a recognition the previous gift to herself was not invalidated ; and
as such gift was the creation of her absolute right, she was com
petent to give it away.
At this stage of the proceedings Jyemunnee also died, and
Nursing Deb appeared as her heir and successor. On this another
reference was made to the Pundit, to ascertain who was entitled to
succeed Mussummaut Jyemunnee,—the appellant Gosaien Chunder
Kobraj, who is the son of the daughter’s son of Monohur Kobraj,
the common ancestor of both parties, or Nursing Deb, who alleges
himself to be the son of a contemporaneous wife of the husband
of Mussummaut Jycmunnee, that is, her step-son.

The Pundit replied that her step-son would succeed to the
stridhun of Jyemunnee. Authorities :—Jl[enu, Dayabhaga, and
other tracts current in Bengal.
Dayacramasangraha :—“In default of heirs so far as the son of

a daughter, the son of a. contemporary wife will inherit the stri
(Hum of his step-mother.”
Mr. Shakespear having left the Court, the case was heard by Mr.
Halhed, who pronounced judgment as follows :——“It appears from
the bewusta of the Pundit that the gift of Bhyrub to Kishenmunnee

and Jyemunnee was valid 5 the property thus transferred to them by
the gift became their stridhun, and they had full power to alienate
it. Kisheumunnee is proved to have given her share of the proper
ty to Jyemunnee, to whom succeeds Nursing Deb, the respondent.
The decrees of the Lower Courts must therefore be conﬁrmed."1'

" The above text as cited by the Pundit relates to siridﬁlm left by a mar
ried woman, not given to her by her father, and not given to her at the time

of her nuptials; but the Pundit might have extended the list beyond the
daughter’s son to the great-grandson in the male line. The order of suc
cession is, the son and unmarried daughter together ; on failure of them, the
daughters who have, or may have, male issue ; and afterwards the son's son,

the daughter's son, the great-grandson in the male line, the son of the
contemporary wife—Celebrooke's Translation of the Dayabbaga, page 113.

1' The Court evidently proceeded upon the ground urged by the defendant
in the Zillah Court, that the estate of Monohur Kobraj descended entire to
Bhyrnb Kobraj, his great grandson.

On this ground the property became the

peculium of the cousins Kishenmunnee and Jyemunnee, when given to them

by Bhyrub.

Had it been held, on the other hand, that Kishenmunueo

inherited any portion of the property, she could not have given it to Jye~
munnee, but it must have gone to her father‘s heirs in succession, agreeably

to the aliast'res.
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RAMNATH SINGH, Appellant,

14th July.
0611168

In Milli PO-

RAJROOP SINGH and RADA KISHEN, Respondents.
THIS action was instituted in the Zillah Court of Shahabad, by

liln 31151:: the respondents, against the appellant and others, to enforce their
right of pre-emptiou to certain property belonging to one Doorbul
th e S udder Singh, situated in the village of Douneea, Pergunnah Dunwar.
Rdzwalruat 1: 2d): The plaint set forth, that one puttee or portion of the village
21;]; t::1 rule:- was the property of Gundurp Singh and others; another puma
eruption found- the property of Abdool Singh and others : and a third puttee the
:gdoznzlegﬁg; property of the plaintiffs and Girdharee Singh. In the puttec of
21:8 gigging} the plaintiﬁ‘s was a parcel of 112 beegahs which had been pur~
the claimants chased by Munraj Singh, the father of the defendant Doorbul

?:l"%h:it‘;:$: Singh.

This parcel Doorbul Sin'gh proposed to sell to Ramnath

pullee or por- Singh, and entered into negotiations with him for that purpose.
ﬁlﬁfizhfhzit On this the plaintiff Rajroop Singh immediately went to Ramnath

algcgubggi'tmzlf Singh and claimed his right of pre-emption.
the action.

The sale however

was completed ; on which the plaintiffs tendered the amount of
the purchase money to iRamnath Singh, then to Doorbul Singh,
and ﬁnally, on their refusal to receive it, deposited it in Court.
The plaintiffs now sue, claiming the right of pre-emptiou on the
ground of vicinage, the lands being contiguous to those of the

plaintiffs and comprised in the same puttee or portion of the vil
lage.
The defendant ltamnath Singh resisted the claim, denying that
the plaintiffs had ever offered him the amount of the purchase
money, or claimed the right of pre-emption. He further plead
ed that he had as much right to the purchase of the village as
the plaintiffs, he being possessed in his own right of another

village (Burk-hoondea) in the same talookah as that in which was
comprised the village of Douneea.
The plaintiffs rejoined that the village of Burk-hoondea was at

a distance from that of Douueea, and separated from it by an in
tervening village named Choora.

The Zillah Judge decided in favor of the claim.

His judgment

was brieﬂy as follows :—“The plaintiffs have proved their com
pliance with the conditions preliminary to the advancement of a
claim in right of pre-emption ; they tendered the money to the
seller as soon as they heard of the sale, and, within one month of
82
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the date of the transaction, deposited the amount in Court. The
lands of which they claimed the right of purchase adjoin their
R a m n a th
Singh, vi Raj
own, and are included in the puttee of which they are part pro roop
Singh &
prietors, and they are consequently entitled to a decree.”
another.
Ramnath Singh appealed to the Provincial Court of Patna,
which conﬁrmed the decree of the Zillah Court.
A special appeal was then admitted by the Sudder Dewanny
Adawlut, on the application of the appellant.
By the Court, present Mr. G. Stockwell :—“ Though the
Hindoo law does not expressly recognize the right of pre-emption,
the practice is current among Hindoos in the Province of Behar.
The respondents claim on the ground of immediate vicinage and
contiguity of lands, as well as of partnership in the same puttee.
The Appellant resists on the plea of non-fulﬁlment of requisite
conditions, and on the right of pre-emPtion on the ground of
neighbourhood, his property being at no great distance from the
lands sold to him. The necessary preliminaries were duly observ
ed by the plaintiffs ; and as the lands for which they sue, adjoin
their own, their claim is preferable to that of the defendants.
The decrees of the Zillah and Provincial Courts must be conﬁrmed,

and the appeal dismissed."
*—

MOHABUL NATH TEWAREE and others,

1836.

Appellants,
20th July.
06781“

BHOWANEE DUTT SINGH and others, Respoﬁdents.
THE respondents instituted the action, from the judgment in

The Sudder

which this appeal was preferred, against the appellants, in the
Zillah Court of Shahabad, to obtain possession of two-thirds of
mouzas Kooshumha and Asandee, talookah Abur, Pergunnah
Bhubbea, to which they laid claim in right of pre-emption.
The plaint set forth, that the entire mouzas formed the proper
ty of the plaintiffs and other co-parceners. The whole of the
partners in 1178, B. S., pledged the villages to Sheodyal Tewaree,
the ancestor of the defendant Mohabul Tewaree. After some
years the ancestor of the plaintiff redeemed one-third of the

D e w a n n
Adawlut ad
m i t ted the
right of pre
emption found
ed on partner.
ship in a suit
between Hin
doos,
which
originated in
Shahabad in
the Province
of Behar.

villages which

belonged to him ;
M

the remaining two—thirds
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remained in the hands of Sheodyal Tewaree.

At the time of the

settlement in 1197, F. S., the villages were included in the settle

ment of talookah Abur, the ancestor of the plaintiffs being
recorded as the proprietor of one-third, and Sheodyal Tewaree as
S i n g h and
proprietor
of the remaining two-thirds of the mouzas. The two
others.
families have accordingly held possession up to the present period. '
The plaintiffs ascertained however, that the defendants Mohabul
Roy and his co-parceners were negotiating with Baboo Konwar
Singh for the sale of the lands belonging to them, and had made
application to the Collector for a mutation of names in his

registry. On this the plaintiffs took the amount of the purchase
money, 7,500 rupees, to Mohabul Roy, and claimed the purchase
of the lands in right of preemption They then went to Baboo
Konwar Singh, the intended purchaser, and advanced the same

claim to him. The sale however was completed ; but the plaintiffs
now sue to set it aside and to obtain possession of the lands on
payment of the price agreed on between the parties to the sale.
Baboo Konwar Singh, defendant, resisted the claim ; pleading,
that the claim founded on the right of pre-emption ought to have
been advanced within one month from the date of sale ; and that,
in case of refusal by the parties to the sale to admit the claim,
the claimant should within that period have deposited the amount
in Court ; that this condition had not been complied with in the
present instance, and therefore the claim could not be maintained.
The defendant Mohabul Nath answered much to the same
effect ; and denied that the plaintiffs had ever gone to him with
the amount of purchase money as stated by them.
The plaintiffs replied that they had advanced their claim as
soon as they had heard of the sale of the property to Baboo
Konwar Singh, which was all that was required of them in order
to preserve their legal right.
The Zillah Judge gave judgment in favour of the plaintiffs.
He observed that though the parties were Hindoos, whose legal
authorities did not expressly acknowledge claims founded on right
to pre-emption, yet a letter of the Register of the Sudder Court,
dated 6th April 1821, to the address of the Judge of Shahabad,*

‘ The following correspondence, to which reference is made by the Zillah
Judge, is cited at pages 16 to 18 of the “ preliminary remarks" to Macnagh
ten‘s Principles and Precedents of Mahomedan Law.
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admitted the legality of such claims if reconcileable with well
established local usage ; and this view of the law has been further
conﬁrmed by numerous judgments of the Sudder Court. The
defendants moreover do not make any objection to the claim on
this score, but on‘the contrary, virtually admitting the legality of
the claim as between Hiudoos, plead that the necessary legal
conditions to the validity of such a.claim had not been observed
in the present case. That however they have been exactly and
fully observed is abundantly proved by the evidence; and. the
plaintiffs are entitled to a judgment in their favor.
“I request that you will have the goodness to ascertain for me the opinion
of the Court as to the following question :—Does the Mahomedan law of Shoofaa
or right of pre-emption extend to Hindoos ? or, in other words, would the Courts

be justiﬁed in entertaining and investigating a claim preferred by one Hindoo
against another, and resting solely and avowedly on the principle of law
above-mentioned '! I am supposing the defendant either to have demurred on
the plea of the inapplicability of the law quoted to his case, or (from ignorance,

or, from thinking that He had other substantial grounds of defence, or from any
other cause) to have neglected making the objection, but at the same time not
to have expressly admitted his willingness to leave the point at issue to be
tried according to the provisions of that law.
“I can ﬁnd only one case (the ﬁrst) among the printed reports, at all

bearing on the point. There is a remark subjoined which seems by no
means satisfactory or conclusive. The case is clearly not included in the
letter of Section 15, Regulation IV. 1793, or in any subsequent enactment ;
but I observe in Mr. Harington's Analysis (Vol. I. page 78) that on arc

ference to the Sndder Dewanny Adnwlut in the year 1798, the Court were of
opinion that the spirit of the rule for observing the Hindoo and Mahomednn
laws was applicable to case of slavery though not included in the letter of
it. The same principle of construction might I think be extended to this case.
I conceive that a. Mahomedan with as much reason might sue his brother

for the jetbansha or larger share in right of primogeniture according to the
Hindoo-law. In the Hidaya the right of Shoofaa is declared to be but a
feeble right, as it is the disseizing another of his property merely in order
to prevent apprehended inconvenience.

Its extension to all cases of neigh.

bourhood cannot fail to depreciate the value of landed property, and, being
impressed with a conviction of the unreasonableness of the law in question
according to modern construction, I should feel very much inclined to cir
cumscribe its operation within as narrow bounds as possible.
occasioned the present reference are seven in number.

The suits which

The parties, at least

the Shafee or claimant of the right, and the seller or defendant, are the same
individuals in all the seven suits. These two persons purchased at public
'auction four or ﬁve years ago several very valuable estates totally distinct

from each other with separated and deﬁned boundaries ; one of them having

)1 2
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The defendants appealed to the Sudder Dewanny Adawlut.
By the Court, present Mr. Stockwell :—“ The evidence adduc
ed shews that claims in right of pre-emption are common among
the Hindoos of the Behar province. The only point for consi
deration is, whether the necessary legal preliminaries to the ad
vancement of the claim have been observed in the present in
stance. It is proved that they were; and therefore the decree
of the Lower Court must be conﬁrmed, with a slight immaterial
modiﬁcation in regard to the deposit and payment of the money
tendered by the plaintiffs.”
Mr. Barwell concurred, and passed ﬁnal judgment accordingly.
lately disposed of some of his mouzahs by private sale, the other (who resides
at Bonarcs) sues him and the purchasers jointly on his alleged right of pre~

emption, the property of the claimant bordering on that sold. In four of the
cases the defendants pleaded their own cause, and no demur was made on the
plea of the inapplicability of the law to the parties. In the other three,
vakeels were entertained and the objection was made; under such circum
stances it can hardly be contended that the omission in the pleadings implied
that the defendant considered himself amenable to the law in question, and I

felt disposed therefore to non-suit the plaintiff.

I should have done so, had I

not reason to believe that cases have been tried and decided on the merits
under similar circumstances, and that an express authoritative opinion on the
subject would effectually remove all doubt, and, by preventing one cause of

unreasonable litigation, prove essentially beneﬁcial to the community at large."
Sudder Court's reply by their Register.
“In reply, I am directed to inform you that no rule of Mahomedan law
can apply to a civil suit in which the parties are Hindeos, as they would ap

pear to be in the cases to which your query relates.
“ The Court do not hold the 15th Section of Regulation IV. 1793, to pre
clude you from ascertaining from your Hindoo law ofﬁcer whether the right

of pre-emptiOn is recognized by the Hindoo law, and, if it is, what are the pro
visions of the law respecting it.
“ It is at the same time obvious that it is not one of those cases in which
the Regulations neeesitate the Judge to follow the law as expounded by his
law oﬂicer, should it appear to be irreconcileable with well established local
usage, or to be otherwise mischievous or manifestly inconvenient."
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FUKEERCHUND SEIN, Appellant,

20m July.
versus
PRAN KISHEN HULDAR and SREEN ATH BABOO,
Respondents.
I
THE respondent, Sreenath Baboo, instituted the action out of
which this appeal arose, against Prau Kishen Huldar, Raimun
nee Dibbea. widow of Nund Coomar Ray deceased, Fukeerchun

The plaintiff,
a

putneedar,

sued to obtain
an asseesment
n n 0 er t a in

der Sein, and others, in the Zillah Court of Hooghly, to obtain lands held ata
ﬁxed rent un
der an alleged
malgoozaree
aymagraut_:-—
claim dismiss
ed on proof
The plaint set forth, that the brothers, Nund Coomar Ray, that the grant
the husband of Raimunnee Dibbea, and Rughoonath Ray, when was dated pre
vious in the
in the management of the Zemindaree of Burdwan in 1197, B. S., decennial set
and
obtained possession of 2100 becgahs in mouzah Gopalnuggcr, tlement,
that the ayma
under a. sunnud dated in 1195, which professed to confer the lands lands had been
registered
in
upon them as an ayma tenure. These lands they embanked, the ('ollectnr's
enclosed, and brought into cultivation. Prior to any assessment ofﬁce as a se
parate mebal,

an assessment upon 2100 beegahs of land situated in Hinguratee,
comprised in mouzah Gopalnugger, in Lot J ugdespore, pergunnah
Chowmaha, under the following circumstances :—

of the lands at the pergunnah rates having been made, the two prior tn the
of the ac
brothers fraudulently obtained a registry of their tenure in the date
quisition of the
Collector’s ofﬁce at an annual rental of 345 rupees, as of a. tenure estate at pub
lic sale by the
of the nature mentioned in Section 9, Regulation V111. 1793 7~ e m i n d a r,
The lands were sold with Tumf Jugdespore in 1203 B. S. for from whom the
plaintiff pur—
arrears of Government revenue, and purchased by N eelmonee chased his put
Huldar, from whom they devolved by inheritance upon Pran nee tenure.
Kishen Huldar; in consequence of whose minority, as well as that
of his brother Besumber Huldar, their property was for many
years under the charge of the Master of the Supreme Court.
Owing to this, the right to obtain are-assessment of the lands
was never urged by Fran Kishen. In the beginning of the year
1229, Fran Kishen sold the Turuf Lot Jugdespore, with all ap~
pertaining thereto, in putnee to the plaintiff who claims the rents
of the lands at the pergunnah rates. and, on the defendants’ hav
ing refused to pay the rents, has instituted the present action.
The defendant, Pran Kishen Huldar, answered, that he includ
ed in the putnee tenure given by him to the defendant only the
lands of which he himself was possessed ; and that as the lands
for the rents of which the plaintiff now sued, had never been in

his (the defendant‘s) possession, but had been registered and held
3'3
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as a separate ayma tenure, he was not competent to include

Fukeerchund
Sein, v. Frau
Kishen Hul
dar and an
other.

them in any arrangement made by him for his own property.
The defendant, Fukeerchunder Sein, who held possession of
the lands in dispute under a deed of sale executed to him in 1225
B. S. by the Aymadars, answered, that the putneedar could not
sue alone for the assessment of the lands, separated from the
Zemindar's estate before the date of the creation of the putnee ;
in order to render the action legal in form the Zernindar must
be associated with the putneedar, and that therefore the suit
must be dismissed.
The plaintiff replied that the Talookdar Pran Kishen had
separately sued the Aymadars to obtain an assessment of the
lands, stating that they formed part of his talook of Turuf J ug
despore. As therefore the defendant Pran Kishen had made over
to the plaintiff in putnee the Turuf Jugdespore, with allthat
appertained thereto, it was not for him now to object to the present
claim.
The Zillah Judge gave judgment in favor of the plaintiff.
The

defendant,

Fukecrchund

Sein, then appealed to the

Provincial Court for the division of Calcutta, on the following
among other grounds :—
lst. The lands do not form a part of the talook Turuf Jug
despore, having been separated from it on the creation of the
ayma. grant to Nund Coomar Ray and Rughoonath Ray, and
separately registered in the Collector’s office, with the sanction of
Government and the Revenue Authorities.
2nd. The appellant purchased the lands in 1225, B. S., from
Rughoonath Ray and Kalleenath Ray, heirs of Nund Coomar Ray.
3rd. The lands do not form a part of the village of Gopal
nugger, and were not comprised within its limits.
4th.

The ayma sunnud was granted in 1195, B. S., the registry

in the Collector's ofﬁce took place in 1202 ; and no claim to assess
the lands has ever been preferred before the present action by the
plaintiff.
The Provincial Court (present Messrs. Walpole and Braddon)
conﬁrmed the decree of the Lower

Court on the

following

grounds :—
“The plea set up for the defence that the lands are not within
the limits of mouzah Gopalnugger cannot be sustained, because

that they are so included has been established by ample proof.
86-87
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The further plea that the lands are held under a malgoozari ayma
tenure at a ﬁxed rent and separately registered in the Collector's
ofﬁce, must also be over-ruled.

There is no document to shew

that the tenure was ever separated from the general estate with
the sanction of the Board of Revenue or of Government ; the

registry appears to have been made on an understanding between
the Zemindar and the Aymadar, but the course prescribed by
Regulation I. 1793, for adoption on the occasion of such separa
tions, was not attended to. Under these circumstances, when
Turuf Jngdespore, including mouzah G0palnugger. was sold for
arrears of revenue, it was fully competent to the purchaser to
assess the lands in dispute at the pergunnah rates. The appellant
urges that the lands were granted in ayma in lieu of nuzzurana,
but admitting this to be the ease, the grant. bearing date so close
upon the period of the decennial settlement, would not be a valid
one, without the sanction of the Government, which was never

obtained. There is another point for consideration, viz., the plea
of the defendant Pran Kishen Huldar, that the lands held as
ayma by the other defendant, Fukeer Chund Sein, were not

included in the putuee tenure sold by him to the plaintiff. We
are of opinion that, under the circumstances, this plea will not
avail; the lands in dispute form but a very triﬂing portion of
those included in Turuf J ugdespore, which, with all appertaining
thereto. without exception, reservation, or abatement, has been
included in the putnee tenure of the plaintiff. It forms a pre
sumption in favor of the plaintiff’s claim to assess the lands as
putneedar, that the putnee was sold by the Zemindar Pran
Kishen at auction, the advertisement of which stated that there

were various sources of proﬁt in the talook, which the purchaser
might turn to good account ; apparently intending thereby, that
the purchaser might avail himself of any new sources of proﬁt that
might exist. It is also in evidence that it has been the practice
in putnee estates for the putneedar to sue for the resumption of
rent-free lands, and no objections to this practice appear to have
been urged by the proprietors of the Zemindarees. As the
putneedar is liable for all losses on his tenure, so is he entitled to
all profits thereon. On these grounds we are of opinion that the
decree of the Lower Court, as it respects the right of the plaintiff
to assess, must be conﬁrmed."
_

Orders were passed accordingly by the Provincial Court; Pro“
87-88
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vision being made at the same time, in modiﬁcation of the decree
of the Zillah Court, for the payment, through the Talookdar, of
the amount of revenue at which the ayma tenure was rated in the
Collector's books.
A special appeal was admitted by the Sudder Dewanny
Adawlut.
At this stage of the proceeding a petition was presented on the
part of Pran Kishen Huldar, by his Attorney Baboo Dwarkanath
Tagore, to the effect, that the putnee tenure of Sreenath Baboo
had been sold for arrears of rent, purchased by one Muddun Gopal
Chowdree, and by him relinquished to the petitioner, who now
appeared as respondent in substitution for Sreenath Baboo.
In the Sudder Dewanny Adawlut the case was heard by Mr.
Rattray, who conﬁrmed the decrees of the Zillah and Provincial

Courts.
An application for a review of judgment was then made, but
rejected by Mr. Rattray.
Fukeerchund Sein then made a second application for review,
the grounds of which, as well as of the Court’s judgment, are
fully stated in a minute recorded by Mr. Rattray, the deciding
Judge, from which the following extracts are given :—
“In the Bengal year 1204, an estate called Jugdespore, in
Pergunnah Chowmaha, Zillah Burdwan, was sold for arrears of
revenue due by the Rajah of Burdwan, and purchased by
Neelmunee Huldar ; whose successor, the respondent Prau
Kishen, in the year 1229, sold the putnee tenure of it for the
sum of 1,60,000 Rs. to the respondent Sreenath. The estate
comprised 143 villages, of which one was designated Gopalnug-‘
ger; and as part and portion of this village of Gopalnugger,
Sreenath claimed a piece of land, his right to which was con
tested by the appellant on the alleged ground of a purchase of
it made by him (appellant) in the year 1225, from Rughoonath
Raee, the Dewan of the Rajah, who, it was asserted, had obtain

ed it from his master by an ayma grant in the year 1195.
“This piece of land is the subject of the dispute, which the
Courts have been called upon to determine.
“ On the 30th November 1824, a decree was passed in the
Zillah Court of Hooghly, adjudging the land to Sreenath as put
needar, and directing the revenue engagements with the ryots

to be made by him and for his beneﬁt 3 the ayma claim of Rughoo
88-89
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being disallowed and rejected.
“On the 27th July 1827, the Calcutta Provincial Court (R.
Walpole and W. Braddon, Judges) aﬁirmed the decree of the
Zillah Court, modifying that part of it relating to the revenue,
and adjudged the right to the land to the Putneedar (Sreenath)
who is declared to have proved his purchase of Jugdespore, in
which is G0palnuggur, in which is the land in question (as proved

Fukeerchund
Sein, v. Pran
Kishen Hul
dar andI an
other.

by the evidence detailed.)
“Against this, Fukeerchund appealed to the Sudder Court,
and on the 31st May 1832 (R. H. Rattray, Judge) the decree
was afﬁrmed on the following grounds and evidence :—
lst. Claims for possession of lands on asserted ayma grants
from the Rajah of Burdwan (the facts corresponding in all mate
rial respects with those of the present case) having been set aside
and disallowed by the Courts on former occasions on which such
became the subject of legal enquiry :—-for instance, in the case
of Rajub Lochun Race, appellant, versus Bolakee Bibi, respondent,
in which the Zillah Court of Hooghly, reversing the decision of
a Sudder Ameen, determined the land withheld under one of
these ayma 8'2t11/thdS, to belong to the appellants in the suit, as
a portion of a contiguous estate then lately purchased by him.
Another case, that of Kishen Nath Bauurjee, will be detailed
under another head, in connexion with a decision of the Sudder
Court.
2nd. A ﬁle of kubooleuts, in proof of lands claimed to be held
rent-free under ayrua grants from the Rajah of Burdwan, having

been declared not legally so held, but liable to assessment, and
having been and remaining assessed accordingly.
3rd. A proceeding of the Collector of Bnrdtvan (J. E. Elliott)
in 1819, acknowledging the right of Pran Kishen Raee to pos
session of J ugdespore on his attaining his majority.
4th. Evidence to the land contested being part and portion
of Gopalnuggur,—a part and portion of Jugdespore, the putnee
purchase of Sreenath.
5th, Absence of evidence to any circumstance tending to sub
stantiate the fact of the ayma sunnud under which Rughoonath
held having been really granted by the Rajah to him, Rughoonath,
in return for any value or compensation received, or without such
value or compensation.
N
89-90
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18366th. Absence of any sanction to or any conﬁrmation of an
and ayma grant, of _the nature and under the circumstances pleaded,
gage:- 111'22 on the part of either the Governor General in Council or the
din- and an- Board of Revenue, as required by Section 10, Regulation 1. 1793,
other'
and Section 9, Regulation VIII. 1793;
7th. Absence of proof that, if there exist such a place as Radha
Bullabhpoor (the designation of the land claimed by Fukeer
chund Sein,) this land is it ; and the disproof that it is so in the
evidence which determines it to form part of Gopalnuggur.
8th. The circumstances of the case of Kishen Nath Banuljee
before alluded to :—in elucidation of which a sketch of the rela
tive situations of the places named, is preﬁxed ; - the boundaries
mentioned being those acknowledged by both parties" in the case
now under consideration.

Lalpoor.

North.

Lalpoor.
Gheea Nuddee.

Gopalnug ur.
West.

Bheree
Baboo.

Land in dispute z—de
signated by appellant,
Radha—Bullabhpoor; ad
judged to respondent as
part of Gopalnuggur.

Kirtecnug ur.
East.

Gopalnuggur.

South.

“ On the north of this sketch is the estate of Lalpoor ; imme
diately below which, the Gheea Nuddee being the common
boundary of both, is the land contested. This talook of Lal
poor formed part of the Burdwan Rajah’s Zemindaree, and was

f In the Sudder Dewanny Adawlut.
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sold for arrears of Government revenue, at auction, to Kishen
Nath Banurjee. A portion was withheld, by one Birjmohun, Fukeerohund
under an asserted regular ayma grant from the Rajah, and a Sell], '0. Pran
Kishen Hu l
consequent formal separation from the Zemindaree, with the dar and an
sanction of the Collector, and his recorded acknowledgment of its other.

occupation by the Aymadar, as a huzzooree talook (in all things,
in short, corresponding with the facts and circumstances of the
present case). The auction-purchaser of Lalpoor denied the right
of Birjmohun under the ayma swnnud held by him, and claimed
the land as part of his purchase. In an action in the Zillah
Court he obtained a decree for it ; which decree was afﬁrmed in
the Sudder Court on the 31st January 1821 ; the Judges (C. Smith
and W. Dorin in the Superior Court) denying the validity of the
ayma grant from its never having been sanctioned or conﬁrmed
by the Governor General or any other competent authority. With
this precedent, and the law upon which the judgment mainly
rested unrepealed, the Court was satisﬁed that, in the present
case, with a substantiation of the same omission of what the law

demanded, the same decision was the only legal one, and it was
passed accordingly.

“ On the 4th April 1833, an application for a review of judg
ment was rejected by the Sudder Court, on the ground that cer
tain new documents, not before submitted, did not aﬁ'ect the
evidence upon which the judgment impugned had been passed,
under which the land claimed had been determined to belong to
Gopalnuggur; that there was nothing in those documents shewing
that they related to the land in dispute ,' that the orders and
references contained in them were connected with Burdwan lands,

and might or might not apply to any in particular, there being
nothing by which to determine if those alluded to were still
attached to Burdwan, or had been transferred to Zillah Hooghly ;
and that, altogether, there was nothing in the papers to warrant
the anticipation of any other judgment, on a review, than that
which had been already given.
“ On the 5th April 1834, a second petition for a review was

submitted, with fresh documents said to have been more lately
obtained 3 and I shall now proceed to detail the appellant’s state
ment of the case, and the objections urged by him against the
Court's disposal of it ; and conclude with such observations upon
these objections as they would seem to invite or demand, and an

N 2
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opinion as to the propriety or otherwise of admitting the revisal

Fukeerehund prayed for.
Sein, 0:. Praa
“ The history of the transaction, according to the appellant,
Kishen Hul
dar and an Fukeerchund, is as follows :—In the Bengal year 1l95, before the
other.

decennial settlement, for a consideration paid him, the Rajah of Bur
dwan granted to Nund C'oomar Race and Rughoonath Raee 2,500
beeghas of jungle land in Pei-gunnah Chowmaha at a ﬁxed quit
rent. According to this sunnud they embanked and entrenched a,
piece of ground in that Pergunnah, and brought it into cultivation
at great expense.
This they called Chuk Radha-Bullabhpoor.
The yearly quit rent on it, at the rate in the sunnzul, was 345
Rupees. The rest of the land was taken in another tuppeh of the
same Pergunnah. Under the rules in the proclamation for the de
cennial settlement, this class of talooks was separable from their
original Zemindarees, and the Talookdar entitled to a direct settle
ment with the Government for the revenue of his talook : in conse
quence, the Governor General in Council and Board of Revenue
in 1791, directed the separation of this class of talooks from the
Zemindaree of the Rajah of Burdwan ; and the Collector required
the Rajah to furnish a list of the separable talooks in question.
The Rajah, displeased with this order, objected to and delayed com
pliance with it ; but on its repetition (being no longer able to
evade) in the years 1200, B. and 1201, B. furnished lists of the

separable talooks showing the distinct jumma of each. The Rajah
received a proportionate deduction from his total jumma, and the

Collector issued a Perwannah to each Aymadar desiring him to pay
his jumma direct into the Collector’s ofﬁce and execute a kuboo
lent. Nundcoomar and Rughoonath Raee signed in consequence
a kistbundce for the Chuk mentioned, which from the year 1200,
B. has been, under the name of Chuk Radha-Bullabhpoor, consider
ed a huzzooree mehal in the names of the original grantees at the
ﬁxed rent of 345 Rupees. In 1225, B., the appellant bought it for
43,000 Rupees, and has continued to pay the Government revenue.
“ The appellant proceeds to state, that by the decision of the
Zillah Court, the Court of Appeal, and this Court, it has been
determined that the Sudder Talookdar of Jugdespore or his re
presentative may resume his (the appellant’s) tenure and assess
it anew ; that the Zillah Judge, without any enquiry assumed
that the separation of the talook took place with the collusion of

the public ofﬁcers 3 that the Court of Appeal (with reference to the
91-92
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decision of the Sudder Dewanny Adawlut in the case of Kishen
1836
Nath Banurjee) ruled that, on account of the non-production of Fukeemhund
the conﬁrmation of Government and the Board of Revenue, his $32516:

ayma was liable to resumption 3 that the land was included in dar and an
other.

Gopalnuggur because contiguous ; that this decision was afﬁrmed in
the Sudder Dewanny Adawlut on the 31st May 1832 5 that from the
commencement he had been in search of the required orders and
records, some of which he obtained and exhibited with his petition
for a review (written on the full stamp,) but which the Court, on
the 4th April 1833, refused to grant a review upon, on the ground
that they referred to Burdwan and not to Zillah Hooghly ;
that the refund of the stamp duty was authorised, but that he
has not taken it ; that the point was not fully considered 5 that
he has obtained further papers, as speciﬁed ;and begs to state
three grounds shewing that the disputed Chuk is in reality part of
the Burdwan mehals :--—1 st. The Chuklah of Burdwan has been
subdivided into the Zillahs of Burdwan and Hooghly, as is appa
rent from Section 7, Regulation XXXVI. of 1793;—2ndly, before
1820 the Revenue Administration of Zillah Hooghly continued
attached to the Burdwan Collectory, and there was no Land Re
venue Colleetor at Hooglily ;—3rdly, both parties have agreed in
this, and the amulnameh and kubooleut of Neelmunnee Huldar
for J ugdespoor speciﬁes Burdwan.
“ The appellant then submits his objection to the decisions of
the Court ; and these are as follows :—1st.

Under the rules of

the decennial settlement, the disputed talook was separated from
the Rajah's Zcmindaree in pursuance of the order of the Governor
General in Council and Board, dated in July 1791.—2ndly. For
near 40 years it had been current in the Collector’s ofﬁce as a
huzzooree mehal, and the revenue brought to the credit of Go
vernment in the Collectory and General Treasury distinct from the
malgoozaree of the Rajah. If any doubt exist as to the acquies
eenee of the Government and Board, the proper ofﬁcer may be

referred

to on the subject.—3rdly.

In 1201, Nund Coomar,

original Talookdar, on requisition of the Collector, ﬁled a statement
from the quinquennial papers shewing the limits and the produce

of the Chuk Radha-Bullabhpoor. It is stated to be divided from
Gopalnuggur on the west by Hingo Jheel, and its yearly produce
is exhibited as 1,700 Rs. In pursuance of the order of the Col
lector, Dwarkanath, father of the plaintiff Srcenath Baboo, then
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farmer of the mehal Jugdespore, &c., (afterwards sold in 1204,)
also ﬁled a statement of the produce of its component villages:
that of Gopalnuggur is stated to be 925 Rs. The lot Jugdespore
was sold with reference to this. It is impossible therefore that
his (the appellant's) talook can have been a part of Gopalnuggur
or sold as a dependency thereof.—4thly. As the disputed estate
was recorded and current as a huzzooree mehal, the inclusion of
the Government and the Rajah amongst other defendants in the
original suits was indispensable : for if the tenure should be held
to be resumable it might prove to be a component part of the
Raj, and it is probable that the Government might not assent to
the diminution of the assets of one mehal and the increase of
those of another. By this emission of the plaintiff the decision of

the Court is imperfect.—5thly.

As the Chuk had been legally

separated from the Zemindaree, it is immaterial whether at any
period of time before the auction of J ugdespoor it had or had not
been comprised in the limits of Gopalnuggur : but in fact, except
contiguity, no other proof of such inclusion, entitled to weight,
exists; for on the collusive and exparte statements which a few

individuals after the decision may or may not have made to the
Ameen, no reliance can be placed, more especially when there was
such a person as Pran Kishen Huldar to tutor them. On these
grounds and those before advanced, the appellant prays that his
right may be preserved and sustained."

Mr. Rattray then entered into an examination of the reasons
urged by the appellant for the admission of the review, and pro
ceeded :——“ My opinion is, that the present application should be
rejected. I am competent to act upon this opinion, and thereby
put an end to all further proceedings on the part of the Court ;
and under ordinary circumstances I should have done this 3 but at
the time the application was made, and before the original pro
ceedings in the case had been brought up from the surishteh, it
struck me that I might fairly take advantage of Mr. Braddon’s
presence, and consult him upon the question—which then, with
reference to these newly ﬁled papers, I had not myself returned
to a ﬁnal consideration of. Mr. Braddon, it will be remembered,
was one of the two Judges who decided against the appellant in the
Provincial Court : on the case as it now stands, he has communi
cated his sentiments as follows :-—‘ The decision in this case seems
to have gone against the Aymadar chieﬂy from his failing to shew
93-94;
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that the Government sanctioned the separation. Now, however,
he has come forward with documentary evidence in proof of the
Government having authorised the separation of the ayma tenures
in Burdwan generally, for which the Rajah received a considera
tion 3 and it is to be regretted that he was not able to do this at
an earlier period, as it might have had some inﬂuence over my
opinion; for admitting the separation not to have taken place
strictly according to the letter of the law, still it must be borne in
mind that the Rajah, the Collector, and the Aymadar, made no obs
jections to it. There is no proof, I rather think, of the trans
action being a fraudulent one, and I feel disposed to think a re
view should be granted; but that is matter for your considera
tion.’
“ With' reference to the result of my communication with Mr.
Braddon, which, though not ofﬁcial, I have considered it my duty
to record and attentively consider, I have thought it proper to
submit the question of a review of judgment for the opinion of
another Judge of the Court.
It only remains to be observed,
that the appellant’s petition for the review has been analysed and
negatived by myself alone, without any aid from or communica
tion with the opposite party ; so that if what I have advanced, on
my own view of the case, should not be deemed conclusive, the
respondent should be allowed an opportunity of stating his own
objections before an opinion be arrived at which shall place his
interests in jeopardy.”
With reference to Mr. Rattray’s concluding remarks, the case

was laid before Mr. Shakespear, who was of opinion that the re
view should be admitted ; remarking, at the same time, that he

considered Mr. Rattray, who was competent under the law to bar
a re-hearing by any other Judge, had waived all objection to a
compliance with the appellant’s application. A majority of the
Court concurring with Mr. Shakespear, the review was admitted ;
and the case brought before Mr. R. Barwcll, who pronounced judg
ment as follows :—
“ I am of opinion that the action of the putneedar for the
resumption of the ayma tenure cannot be admitted. His claim
rests on the ground that the ayma lands are included in men
zah Gopalnuggur, Turuf Jugdespore ; and that Nund Coomar Race

and Rughoonath Raee, dependants of the Rajah of Burdwan, ob
tained possession of them in 1197, B. S., after the decennial settle
9-195
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ment, in virtue of a sunnud alleged to have been granted to
them in 1195 ; that they got the tenure registered in the Collec
tor's books at a very inadequate jumma ; and that the plaintiff
as putneedar is now entitled to obtain an assessment at the Per
gunnah rates.
Now it is not sufﬁciently established, in my
opinion, that the lands are comprised within the village of Go
palnuggnr; but that on the contrary Chuk Radha-Bullabhpoor,
by which name the lands are known, is separate from the village,
forming a distinct mehal. Nor is it established that (as stated
by the plaintiff) the ayma tenure was actually formed and taken
possession of as such, after the decennial settlement. The sun
mul signed by the Rajah of Burdwan is dated the 3rd Magh 1195,
B. S. ,- and, in the roll of malgoozaree ayma tenures held at ﬁxed
rent dated in 1197 and in the list of separated ayma tenures
dated in 1200, the tenure now in dispute is mentioned, the names

of the original grantees being entered as proprietors in posses
Further, from a statement of the boundaries of Chuk Ra

sion.

dthullabhpoor ﬁled by one of the grantees in the Collector’s
ofﬁce in 1201, B. S., and other documents, it is clearly established
that when the Rajah of Bur-dwan gave the lands in ayma to the
grantees, which was prior to the decennial settlement, be trans
ferred to them all his rights thereon, in lieu of 2501 Rupees,

which he received from them as nuzzurana. The Aymadars have
been in possession since the sale of the grant to them, unmolested
till the institution of the present action. This is further pre
sumptive proof of their right. I am also of opinion that none but
the Government can advance any claim on the ground of the
invalidity of the tenure. But apart from this, it appears clear
that the tenure on which the lands are held was recognized and
sanctioned by the proper authorities. I would therefore reverse
the former decrees which have been passed in this case, and dis
miss the claim of the plaintiff's.”
Mr. Halhed.——-“ There are two points for consideration : ﬁrst,
whether the lands in dispute were included in Turuf Jugdespore,
when sold to Neelmonce Huldar for arrears of Government dues ,
and secondly, whether the jumma assessed on the ayma tenure
was included in that of the mehal sold at public auction. In
regard to the ﬁrst point, it appears that, agreeably to the Per
wannah issued from the Collector’s ofﬁce dated 2nd June 1793,

which required all the Aymadars of the district to ﬁle their sun
95
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suds, Rughoonath Race and Nund Coomar Race ﬁled their sun
aud, on the ground of which the mehal was registered in their
names in 1201, as a separate mehal, at a jumma of 345 Rupees.
It is therefore impossible that the ayma lands in dispute could
have been included in the sale of Turuf Jugdespore, which took
place subsequently in 1203, B. S. As respects the second point,
when it is shewn that the lands were assessed in 1201 separately
from Turuf Jngdespore, it is equally impossible that the jumma
on them could have been included in the lot sold in 1203, As
therefore the auction purchaser of 1203 had no right of any kind
in the lands in dispute, the claim to assess them by the Putnee
dnr deriving his title from the auction purchaser cannot be main~
tained.
Besides it is shown that the ayma mehal was not sepa
rated from the general estate at the request of the Aymadars, but
made under orders of Government, which directed the Board of

Revenue to take measures for the separate registry of all such
tenures, agreeably to the rules for the formation of the decennial

settlement.

1n conformity to these orders the mehal in question

was separately registered, in neocrdanee with papers produced and
ﬁled in the Collector’s ofﬁce by the Rajah of Burdwan. The Pro
vincial Court state in their decree, as a reason for deciding in
favor of the plaintiff, that the separation of the mehal was not
sanctioned by the Government or the Revenue Authorities. Sup
posing such had been the case, it would not in any way have
affected the issue of the present suit ; as, under the circumstances,

in the event of the tenure being invalid, it is for the Government
to sue to resume it, and not the Putneedar ; and should the Govern

ment ever urge its right to resume, this decree cannot be pleaded
as a bar to the claim. I therefore concur with Mr. Barwell.”’f
Judgment accordingly, dismissing the plaintiff's claim.

REMARKS.
It is a rule that when in a case decided by a single Judge, the
deciding J udgc shall have rejected an application for a review of
the judgment, his rejection is to all intents and purposes ﬁnal,
unless he himself shall see grounds, on a subsequent application,

' On

this point Mr.

Barwell,

on

consideration, concurred with Mr.

Halhed.

0
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to admit a review. The review in the above case was admitted
by other? than the deciding Judge, under very peculiar circum
stances, as fully shewn in the minute recorded by Mr. Rattray,
extracts from which have been given above; and in fact the
Judges, in admitting the application for a rehearing, proceeded
upon the assumption that the deciding Judge had waived all

objection to the appeal being reheard.

After the admission of

the review, the case ought in regular course to have been again
laid before Mr. Rattray: but doubtless his opinion that the appli
cation of review should be rejected, was tantamount to a con
ﬁrmation of his former judgment.
—_

1836.

BHYRUB CHUNDER BHOSE, GUARDIAN or Doones DASS Ror,
Appellant,

4th August.

versus
JOSEPH THOMAS, Respondent.
In an action
for
damages
preferred by

an uncove
nauted judicial
oﬂicer against
a party who
had charged

him with car

THE respondent instituted the action which gave rise to this
appeal, against the appellant, in the Zillah Court of J essorc, to
recover damages to the extent of 10,000 Rupees, for a false charge
of bribery and corruption preferred against him by the latter.
The plaint set forth that the plaintiff was a Sudder Ameen in

the District, and had been deputed by the Zillah Court to make a

ruption in the
discharge
of
h i s o ffi c i al
duty, the Sud
der Dewanny
Adawlut con'~
ﬁrmed the de
cre': of the low
er Court which
awarded to the

local investigation, in a case to which the defendant was a party.
He completed the enquiry to the best of his judgment and ability,
and gave in his report, which was favorable to the party opposed
to the defendant. On this the defendant, by means of one of his
dependants, complained against the plaintiff, alleging that the
latter had received a bribe of 10,000 Rupees from the adverse
plaintiff da party to give in a false report. This case the defendant prosecut
mages to the a
As the
mount of 1,000 ed unsuccessfully from the Zillah to the Sudder Court.
Rupees.
charge was entirely false, the plaintiff now sued the defendant
for damages for the libel.
The defendant Bhyrub Chunder Bhose replied, that there was
strong presumptive evidence to shew that the charge preferred
against the plaintiff was correct: and that as for damages the

plaintiff was not entitled to any, as he still held his ofﬁce of Sud
der Ameen, and had not been in any way endamaged.
96-97
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The Zillah Judge observed that the charge of bribery against
the plaintiff was shewu to have been altogether without founda
tion, and only preferred with a view to throw discredit upon the
report furnished by the Sudder Ameen in the case which he had
been deputed to investigate. The Judge accordingly awarded
damages to the amount of 1,000 Rupees, making all costs payable
by the respondent.

1836.
Bhyrub Chun
der Bhose, 1*.
J. Thomas,

The defendant appealed to the Sudder Dewanny Adawlut.
By the Court, Mr. Halhed :—“ The respondent has not in any
way been a sufferer by the charge preferred against him. Be
sides I do not think that, in a case of this kind, a civil action
for damages will lie. I would reverse the decree of the Lower
Court.”
Mr. G. Stockwell :——“ I do not think it can be said that a man
has not been a sufferer by a charge of bribery, merely because
the charge has not been proved, and he has not lost his situation.
His having been subjected to the enquiry, the stigma upon his

character until cleared, and the anxiety of mind, are not to be
altogether kept out of sight. I would enhance rather than re
duce the amount of damages."
Mr. C. Barwell :—“I think the judgment of the Zillah Court
to be a. very proper one, and would conﬁrm it."

Mr. Braddon concurred with Mr. Barwell, and ﬁnally conﬁrmed
the decree of the Lower Court.

RAM LOCHUN PRIDHAN, Appellant,

1836.
13th August.

087'8118

HURCHUNDER CHOWDREE, Respondent.
THE respondent instituted the action, out of which this appeal
The late pro
of an
arose, against the appellant, in the Zillah Court of Nuddea, to prietor
estate having
recover possession of 79 beegahs of land in Mouzah Puplee, Per sold the same
without speci
gunnah Khoosdeh, with a dwelling and produce thereon, under ﬁed exception
or reservation,
the following circumstances :—
his heir sues
The plaint set forth that the plaintiff’s ancestors were possessed the vendee for
recovery of the
of the villages of Puplee and others, Pergunnah Khoosdeh ; that compound or
they sold to one Brij Ram all but a moiety of the village of qu sntity of
land immedi
Puplee, which they retained for themselves ; that the defendant ately attached

sued the plaintiffs father for this remaining portion under a deed
0 2

97-98

to the family
dwelling of the

116

CASES IN THE SUDDER DEWANNY ADAWLUT.
1836.

of conditional sale, and, after his death, and during the minority

lateproprietor, of the plaintiff and his two brothers, contrived to get a decree in
on the ground
that, by usage,
s u c h la n (1
never consti
tuted a part
of the property

his favor. Under this decree the defendant in 1226, B. S., ousted
the plaintiff from 79 beegahs, of which 40 were lakhiraj, attached
to the family dwelling of which the plaintiff was possessed. The
plaintiff
alleging that no mention was made in the deed of condi
transferred by
the sale. The tional sale of the land immediately attached to the dwelling, and
Sudder De

that, in the absence of speciﬁc mention, it was not customary for
the purchaser of an estate to oust the old proprietor from the
land included within his compound or dwelling premises, now
sued to recover it. Ramdhun, the plaintiff’s nephew, the only
other shareholder in the property, had not been heard of for
along time, and his wife was under the protectiOn of the plaintiff,
who accordingly now sued for the whole of 'the property.
pancy on pay
The defendant replied that the plaintiff, after the death of his
ment. of a fair
father,
was himself a party to the former suit, and then said
rent.
Under the nothing about the 79 beegahs as distinct from the property sold;

wanny Adaw~
lut held, that
the
proprie
tary right to
theland wasby
the sale trans
ferred to the
vendee, butad
judged to the
plaintiff the
right of occu

Hindoo law
the time allow
ed for the res

that the plaintiff had no lakhiraj land of any kind in Mouzah

Puplee, and that instead of the premises attached to his dwelling
being anything like the quantity stated, they comprised about I
after which his beegah 6 biswas for his dwelling and compound, besides a tank
death is to be
of about 2 beegahs 10 biswas :—altogether 3 beegahs 16 biswas.
presumed.
From this the defendant had not ousted the plaintiff, who was
a connection of his ; but that as for the rest of the land, it was
totally distinct from the plaintiffs dwelling, and was in the pos
session of other tenants. But besides this, had it been intended
by the seller to exclude from the purchase of the defendant any
portion of the land in the village, (which was sold in general
terms), the exception would have been speciﬁed : the absence of
such speciﬁcation is rather against the plaintiff“ than in his favor.
The Judge referred the case to the Collector under Section 30,
Regulation II. 1819, to report upon the claim of the plaintiff to
hold as lakhiraj 40 beegahs out of 79 sued for. The report was
adverse to the plaintiff’s claims.
On receipt of the Collector’s report, the Zillah Judge deputed
an Assistant to the spot to make a local investigation ; and made
the following reference to the Pundit of the Sudder Court :—

appearance of
a missing per
son is 12 years,

“ Ramdhun Pridhan has not been heard of since 1229 B. S. (this
being Bhadoon 1240) ; his childless widow is under the protection
of the plaintiff 3 the plaintiff has now sued for the recovery of an

98~99
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cestral property belonging to his nephew (Ramdhun) and himself,
without associating with himself in the plaint the wife of Ram
dhun :—Is the action in such form legal or otherwise?" The
Pundit replied :—“ If any one forcibly take possession of the pro
perty of a person who has not been heard of for a_length of time,
his nearest of kin may sue in his behalf for the protection of his
property within 12 years from the date of his ﬁrst being missing.
After 12 years the law presumes the death of the absentee. 1n

1836.
Ram Lochuu
P r i d ban,

the event of his having no children but a wife, the wife will take
his property.“
,On the receipt of the Assistant’s report and the answer of the
Pundit, the Zillah Judge, Mr. Vibart, gave judgment as follows :
—“ The claim for the 40 beegahs of alleged lakhiraj land, is

clearly invalid, as that was disposed of in the former suit.

There

remains for enquiry the claim of the plaintiff to the 39 beegahs.
The Assistant’s report clearly shews that of this land 20 beegahs

5 biswas are included in the compound or premises attached to
the family dWelling of the plaintiff, from which he cannot be
ousted. The Pundit’s vyavustha would seem to require that the
wife of Ramdhun should have been associated, with the plaintiff in
this action, but she is a minor, now living under the plaintiff’s
protection. Agrees.ny to Section 13, Regulation III. 1793, the
decree must specify the shares of the shareholders. The plaintiff
has a right to 10 beegahs 2;- biswas—for which accordingly
judgment must be given in his favor : the remaining 10 beegahs
221- biswas is the share of the absent Ramdhun or of his represen
tatives, but will for the present remain under the charge of the
plaintiff."
_
The defendant appealed to the Sudder Dewanny Adawlut.
By the Court, present Mr. G. Stoekwell :—“ There are two
points for enquiry in this case ; ﬁrst, the quantity of land attached
to the defendant’s dwelling ; and secondly, the right of respondent
to hold possession, either with, or without payment of rent. The
local investigation conducted by the Assistant is sufﬁcient on the
ﬁrst point ; and, as no reason for impugning its correctness has
been shewn, it must be upheld. In regard to the second point,
the enquiry before the Collector shews that the claim of the res
" See Note at page 9, Vol. 11. Macnaghten's Principles and Precedents 0f
Hindoo Law.
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pondcnt to hold the land rent free, has entirely failed. In the
deed of sale produced by the appellant there is no exception made
of the khanabaree land or compound of the respondent’s dwelling.
I think however that the respondent is equitably entitled to the
occupancy of it, but nothing more. I would modify that part of the
judgment of the Lower Court which regards the right of the res
pondent, by making his possession of the land dependent upon his
payment of rent at an equitable rate to the appellant. That part
which refers to the share of the respondent's nephew, I would
conﬁrm 3 the land being held upon the same terms.”
Mr. Barwcll concurred, and made ﬁnal the judgment proposed
by Mr. Stockwell.

1836.

GOVERNMENT, Appellant,

16th August.

versus

in”

MAHARAJAH KONWUR BABOO KERUT SINGH,
Respondent.

y“

RAJAH GIRDHURNERAIN, Appellant,

versus
THE SAME, Respondent.
THESE appeals arose out of the same action, which was insti
tuted (in the Provincial Court of Patna, and transferred to the
Zillah Court of Tirhoot) by the respondent against the appellants,
under the following circumstances as set forth in the petition of
plaint :—
“ The Mouzahs Khurea, Chukree Bazoorg, and Jyenuggur, Pcr
gunnah
Bejore, were granted by Aliverdi Khan the Nazim of
of gift from his
The plaintiff

sued to obtain
the reversal of
a resumption,
made by the
revenue ofﬁ
cers, of a nan
k a r v illage
held by him
under a deed

adoptive

mo

ther, who had
herself obtain
ed it by gift
from her hus~
band the ori
ginal grantee,
on whom the
grant was con
ferred by the
Nazim of Ben

Bengal and Behar, as nankar to Rajah Narindur Singh and his
descendants; to the latter the grant was continued under the
terms ‘ ba-furzundan,’ which rendered it hereditary and perpetual.
This occurred in 1161, F. S., that is, some years before the acces
sion of the Company to the Dewanny. In 1165 the grant was

conﬁrmed as hereditary by Jaﬁr Khan Nazim, under a sun-nudi

gusasht, or conﬁrmatory grant. Rajah Narindur Singh gave the
gal and Behar,
in terms (ban two villages Khurea and Chukree Bazoorg to Rajah Pertab Singh,
1‘ u r z un da 11) and that of Jyenuggur to his wife Rance Pudmavutee. In the
100
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year 1173, F. S., the Pergunnah of Bejore was given in jaghecr to
Nawab Mozuﬁ‘ur Jung. From the year 1175, F. S., Rajah Pertab which implied
Singh entered into an agreement to receive a money payment of an hereditary
tenure.
The
2,501 Rupees from the Nawab in lieu of the three villages, which defendants be
ing the Go
he then took in farm. In 1200, in consequence of the demise of vernment, and
the
malik or
the Nawab, his jagheer was resumed by the Government ; and
p ro p rietor
after considerable enquiry the Governor General in Council gave with whom
settlement
orders, on a report of the Board of Revenue, for the disconti the
h a d b e e 11
nuance of the money grant. It was accordingly discontinued made, pleaded,
inter allas, the
from 1206, F. S., having to that period been paid from the illegality of the
g if t of t h e
Government treasury. In 1207, F. S., under orders of the Board plaintiff.
The
of Revenue and the local Collector, the Mouzahs Khureah Governm ent
having at one
and Chukree Bazoorg were made over in possession to Rajah period virtual
Madhoo Singh, and Mouzah Jyenuggur to Rance Pudmavutce, the 1y recognized
the right ofthe
ancestor of the plaintiff.
The Rance held possession of the donor of the
by
latter village till 1216, when she transferred it in gift to the plaintiff,
having relin
plaintiff, who held possession tlll 1221. In February 1814 (cor quished to her
the village af
responding with Phagoon 1221, F. S.)' the Collector resumed it ; ter an inter
ruption of her
and from the year 1222 entered into a settlement of it with possession,
the
Rajah Girdhur Nerain, the malik or proprietor of the Zemin Sudder D e
wanny Adaw
daree. In the same way, the villages of Khurea and Chukree lut would not
Bazoorg, which were then in possession of Rajah Chuttur Singh, admit the plea,
c On sid er in g

were resumed in 1815, and a settlement made with the same that the legali
ty orotherwise

malik. Maharajah Chuttur Singh, the plaintiff’s elder brother, of th e gift,
sued in the Provincial Court of Patna to establish his right to could only be
disputed
by
hold the villages Khurca and Chukree Bazoorg as nankar, and the heirs at
of the do~
obtained a decree in his favor. The case was appealed by the law
nor
of the
Government to the Sudder Dewanny Adawlut ; but on the recom plaintiff.
Held by the

mendation of the Superintendent of Government Law Suits, the S u d d e r De

appeal was withdrawn by an order of the Government dated 8th
J11110 1826, on the ground of the grant being hereditary and not

wanny Adaw
lut, with refer
ence to the
terms of Cl. 1,
Section 2, Re
gulation III.
1828, that in a
suit to set aside
a resumption
o f a lakhiraj

liable to resumption. This led to a conﬁrmation by the Sudder
Dewanny Adawlut of the decree of the Provincial Court on the
22d J une 1826. The plaintiff then expected that the village of
Jyenuggur, which formed a portion of the same original grant,
would have been restored to him in the same way. He made tenure, made
by the revenue
many applications to the several authorities to this end, but authorities be~

without effect ; and he was ﬁnally told by the Government on the
2nd August 1827, to apply to the Civil Courts, which he accord
ingly does, suing as the representative of Rance Pudmavutce,
100-101
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from whom he derives his title, to obtain possession of the Monzah
risdiction
of Jyenuggur and conﬁrmation of the hereditary grant.
Civil
Court!
The Government replied by the Collector, denying that the
was not barred
by C1. 4-, Sec village of Jyenuggur had any connection, or was similarly cir
tion 2, Regu
l a ti o n III. cumstanced, with the villages Khurea and Chukree Bazoorg.
1828.
The village of Jyenuggur was granted by the Naxim, together
with some other villages, to ltanec Pudmavutee in 1160, as a life
grant, for her support and for charitable purposes. These were
resumed some time ago, it being clear from the sunnud that the
grant was never intended to be hereditary. The resumption took
place in 1815 corresponding with 1222, F. S., after the death of
the Rance. Since then the grants of 1160 and 1161 were made
by the same authority, viz., the Nazim Nawab Aliverdi Khan, and
the Mouzah Jyenuggur was included in the grant of 1160 to Rance
Pudmavutee, which was not an hereditary grant, the insertion of
it again in the grant of 1161 to Rajah Narindur Singh, was alto
gether irregular and contrary to practice. Besides, which the
Rance obtained in 1173 a conﬁrmation of the grant of 1160, which
she never would have done had the village of Jyenuggur formed
part of the grant to her husband Rajah Narindur Singh in 1161.
The village, moreover, was always considered in the correspon
dence and orders of the Government and its several functionaries
as included in the grant of 1160. In the former suit of which
mention is made by the plaintiff, the sunnud of 1160, without
which the real facts of the case cannot be understood, was not

produced. The Ranee Pudmavutee had no children, and the
plaintiﬁ' claims in right of adoption, and also of a gift from the
Rance ; he is not among her lineal descendants, and cannot under
any circumstances succeed to the property conveyed by the grant.
As for the gift, the Ranee only had a life grant, and could not

dispose of it for a period extending beyond the term of her own
life 3 and in regard to the claim in right of adoption, the Ranee
had no legal power to adopt without the consent of her husband,
which it does not appear that she ever obtained. But on the
contrary, it is shewu that the plaintiff himself sued for a portion
of the estate of Rajah Madhoo Singh in right of inheritance, to
which, under the Hindoo law, he could have had no right or
claim, had he been separated from his own family, by adoption
into another. The grant to the Ranee dated in 1160 was a life

grant, and did not confer any hereditary right upon her descen
101-102
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dants ; and accordingly, under the provisions of Regulations XIX.
and XXXVII. 1793, she had no right to alienate the subject of

12].
1836.
Government,

v. Maharajah'
the grant.
Konwur Ba.
Rajah Girdhur Nerain Singh replied much to the same eﬁect as boo K e r u t
the Collector, adding that the lands having been resumed, a settle~ Singh, 8w.
ment of them was made with him, as mat-ill: or proprietor of thc

Zemindaree.
The plaintiff rejoined, admitting the fact of the Mouzah of Jye
nuggur having been included in the non-hereditary grant of 1160'
F. S. to the Ranee Pudmavutee. He added however, that the
grant had never been carried into eﬂ'ect in regard to this parti
cular village ; that possession of the other villages included in the
grant had been given, but not of this, and it was in consequence
of this included in the subsequent hereditary grant made in 1161'
to Rajah Narindurnarain Singh, the husband of the Ranee. For
proof of this the plaintiff referred to the Government records,
particularly to a report of the Collector‘s dated 16th July 1832,
and a letter of the Board of Revenue dated 14th November 1815,
which stated that the three villages of Khurea, Chukree Bazoorg,
and Jyenuggur, were similarly circumstaneed. The plaintiff add
ed that the conﬁrmation of 1173 urged by the defendant referred

generally to the grants of 1160 and 1161, and would not be found
to support the allegation of the defendants respecting the conﬁr
mation of the single grant of 1160 ; that he did not sue in right

of his adoption by Ranee Pudmavutee, which however had never
been disputed, but in virtue of the deed of gift executed by her ;
and that whether the adoption and gift were legal and valid

would be proved by a reference to the provisions of Hindoo law
as current in Tirhoot.
On the 16th April 1834, the Additional Judge Mr. J. lV. Tem
pler, pronounced judgment as follows :—“ There are two points
for consideration in this case—ﬁrst, whether Government have
any right or interest in the property ;-sccondly, whether the gift
by Rance Pudmavutee to the plaintiﬁ‘ is valid or otherwise. In
regard to the ﬁrst point, although the original sunnud of 1161
F. S. is not forthcoming, yet from the copy of it, which has been
ﬁled, and from other documents, it clearly appears, that Rajah
Narindur Singh obtained the three villages of Khurea, Chukree
Bazoorg, and Jyenuggur, as a uaukar hereditary grant, under one
and the same summed or grant, dated 1161 F. S. from the Nazim of

P
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the day ,' that the Rajah gave the village of Jyenuggur by a deed of
gift,
dated 20th Aghun 1167, to his wife, Rance Pudmavutee. It
Government,
2:. Maharajah is further proved that during the period that the entire Pergunnah
Konwur Ba
boo K e r u t was held as a jagheer, by the Jagheerdar, Nawab Mozuffur Jung, :1.
Singh, Etc,
money allowance was made to the Ranee in compensation for the
village of Jycnuggur, while a similar compensation was made to
Rajah Pertab Singh, for the villages of Khurea and Chukree Ba
zoorg ; and that, on the death of the Jagheerdar, the two latter
villages were restored in 1795 as nankar to Rajah Madhoo Singh,
the heir of Rajah Pertab Singh, and the village of Jyenuggur to
Rance Pudmavutee. The Ranee continued in possession to the
end of 1216 F. S., and on the 13th Bysack 1217, made over the

whole of her property, including the village of Jyenuggur, by gift
to the plaintiff. In the month of February 1814, corresponding
with Phagoon 1221 F. S , the village was resumed by Government ;
and the two other villages in the succeeding year; and engage
ments were entered into with Rajah Girdhur Nerain from the
commencement of 1224. Rajah Chutur Singh, the heir of Rajah
Madhoo Singh, brought an action for the recovery of the villages
of Khurea and Chukree Bazoorg, and for the reversal of the
resumption proceedings of the Revenue Authorities. He was

successful in the Provincial Court ; and, after appeal to the Sud
der Dewanny Adawlut, the Government, acting on the advice
of the Superintendent of Law Suits, admitted the Rajah’s claim,
and withdrew the appeal. The village of Jyenuggur is placed in
the same circumstances precisely as the other two villages, having
originally formed part of the same grant, and must follow the
same course. As to the second point, the Rance obtained the
village from her husband ; and it must be presumed that she gave
it to the plaintiff with the consent of her husband's heirs, as they
have never made any objection to it. There is therefore nothing
illegal or invalid in the gift ; and the plaintiff is entitled to a de
cree in his favor. Parties to pay their own costs.”
Rajah Girdhur Nerain and the Government preferred separate
appeals from the judgment of the Lower Court, the Government
objecting to the jurisdiction of the Lower Court with reference to
the provisions of Reg. III. 1828.
The case was ﬁrst brought before Mr. H. Shakespear, under whose
instructions the Register submitted the following note on the ques
tion of jurisdiction for the consideration of the Court at large.

lO3-10i‘
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“ 0n the 27th September 1831, the respondent sued Govern
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ment and Rajah Girdhur Nerain, in the Patna Provincial Court to Government,
set aside the resumption of Mouzah Jyenuggur, Pergunnah Bechore, 1:. Msharajah
Konwur Ba
Zillah Tirhoot, the sudder jumma of which was 2,501 Rupees. The boo K e r u t
case, having been transferred to the Zillah Court of Tirhoot, under Singh, &c.
Sec. 2, Reg. III. 1833, was decided on the 16th April 1834, by
Mr. J. W. Templer, Additional Judge.
“ Government appealed, objecting in the outset that the suit
was, under Cl. 4 and 5, Sec. 2, Reg. III. 1828, cognizable by the
Special Commissioner only, and that the Judge had no authority
to try it.

“ Notice of the extension of the authority of the Special Com
missioner to Tirhoot, was communicated to the Zillah Court of
Tirhoot and Provincial Court of Patna by the letter of the Register

of this Court, dated 15th August 1828.
“ By Clause 1, Sec. 2, Reg. III. 1828, the Special Commission
ers were appointed ‘ for the ﬁnal determination of all cases which
have been, or may be investigated by Collectors, Deputy Collectors,
or other ofﬁcers exercising, in that behalf, the powers of Collectors

under the rules of Sec. 5, and the 15 subsequent Sections of Reg.
11. 1819.' The village in question having been resumed in 1814,
prior to the enactment of Reg. II. of 1819, the opinion of the
Judges at the English meeting is requested by Mr. Shakespear as
to the competency of the Civil Courts to try the case.”
The Court came to the following resolution :-—“ On considera
tion of the point referred, the Court are of opinion that the re
sumption of the village sued for, having been made by the Reve
nue Authorities anterior to the passing of Reg. II. of 1819, the
suit in question was cognizable by the Courts of Justice, and that
the objection of the appellant on that score is not tenable."
Mr. Shakespear then admitted the appeal, but, having left the
Court before it could be brought to a hearing, it was laid before
Mr. Braddon; who recorded his judgment, that there could be no
doubt as to the authenticity of the grant of 1161 F. S., on which
the claim to hold the village as nankar was originally founded;
that various documents went to shew that possession of the village
of Jyenuggur had never been given to the grantee under the
sunnud of 1160 F. S., which was not an hereditary grant, but that

the grant of that year remained a dead letter in regard to this vil
lage, and that possession had been given under the hereditary grant
r 2
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Government,
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Konwur Ba
boo K er u t

of 1161, which comprised the three villages of Khurca, Chukree
Bazoorg, and Jyenuggur, and which therefore, as far as the grant was
concerned, were placed in precisely the same circumstances ; and
that censequently the defence made by the Government on the

Qingh, &c.

ground of the non-hereditary grant of 1160, would not avail.

Mr.

Bradden further remarked, as to the objections urged by the
appellants to the gift made by the Rance to the plaintiff :—“ It is
to be observed that the Ranee was in possession of the village to
the day of her death, with the full sanction of the Government
authorities, who virtually admitted and recognized her right,
when, after the death of the Jagheerdar, Mozuffur Jung, they
relinquished to her the village which she had held under gift from
her husband, prior to its having been included in the jagheer
grant ; and therefore it is not for the appellants now to contest
the legality of the gift by the Ranee to the plaintiff, which can
only be disputed by her heirs at law. I would therefore conﬁrm
the decree of the Lower Court, with the exception of that part of
it, which taxes the plaintiff with his own costs, and make all
costs payable by the appellants.”
Mr. Rattray concurred and made final the judgment proposed
by Mr. Braddon.

1836.

OthOW SINGH, Appellant,

20th A ugust.

versus
MUSSUMMAUT HEM KONWUR, AFTER nus nnxrn MUSSL'M
MAUT KHEDOO, Winow or THE nauenrsa’s son or Museum
MAUT HEM Konwna, DEELNERAIN, ROUSHUN LAL,
NIltBAN SINGH, GIRDHAREE LAL and
SHUNKUR DUTT, Respondents.
The Zillah
Court, having
under the rule
of Hindoo law
which bal s the
right of a wo~
man to alien
ate ancestral

THE appellant instituted the action, out of which this appeal
arose, against the respondents in the City Court of Patna, to
recover anioiety of an eight anna share of mouzhas Juggunpoora,

&e., under the following circumstances :—
The plaint set forth that Mussummaut Chunder Manik and property, dis Hem Konwur, who were part proprietors of the villages, sold aten
missed aclaim
preferred on anna 13 dam 1 kowree share of them for 13,001 Rupees, in equal
the ground of portions, to the plaintiff and the defendant Deelnerain, under a
a deed of sale
executed to the

deed of sale, dated 27th Shur-i-sufr 1228 Hejira, (corresponding
105
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with the let March 1813 A. D.,) which was duly registered, and
attested by the Cazee. Prior however to the transaction of the

sale, the whole of the villages had been given by the vendors and
their coparcener Mussummaut Shoo Konwur, in farm to Choonee
Lol and Motee Ram, bankers, in the name of their manager Sahib

Singh, on receiving an advance of 2,501 Rupees : there was also a
debt due on bond by the same parties to the same bankers. The
vendors received from the plaintiff and his joint purchaser, the
sum of 9,901 Rupees in equal portions from each, out of which
they were to pay 3,001 Rupees to the bankers ; it being further
stipulated that the purchasers were to receive the rents on the
farm during the continuance of the lease, and, on the expiration
of that period, were to release the property by payment of the
balance due on the bond debt and the advance abovementioned.
The vendors then applied to the Collector to make the usual
mutation of names in his ofﬁce, ubstituting the names of the

plaintiff and his joint purchaser for that of the vendors.

At this

time, however, Roushun Lal and Nirban Singh sued both the
vendors and the vendees in the Civil Court, urging a claim to the
property as the daughter’s sons of Mussummaut Sheo Konwur.
The case was compromised between them and the vendees, the
latter agreeing to give up a 2 anna 13 dam 1 kowree share of the
portion sold to them, while the plaintiffs agreed to take upon
themselves the payment of 775 Rupees, being the rateable amount
on the above share due to the bankers. The plaintiffs in the
above suit then gave up all further claim to the remaining 8
anuas of the mouzahs, which remained consequently the undis
puted right of the purchasers.
The plaintiff and his joint
purchaser received the rents due on the farm from 1220 to 1223
F. S., and the plaintiffs to the suit above-mentioned paid to the
bankers the sum of 775 Rupees as agreed upon by them. Sub
sequently to this the purchasers pledged the 8 annas, purchased
by them, to one Beijnath Sehai on receiving from him a loan of
2,325 Rupees, the agreement being that the lands were to continue

in pledge from 1224 to 1232 F. S., that the pledgee should, out of
the proceeds of the land, pay the Government revenue, receive

12 per cent. interest on the loan, and carry the balance to the
liquidation of the principal, after which the claim of the pledgee
on the pledgers should determine.

Accordingly in 1232 F. S.,

Beijnath Sehai restored possession of the lands to the pledgers,
105—106

125
1836.
plaintiff by a
female. t h e
Sudder
De
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lut
reversed
the decree, it

appearing that
the defendants
had not plead
ed as's bar to
the claim the
rule of law
which govern
ed the judg
ment of the
Lower Court,
that there was
nothing on the
proceedings to
show that the
property was
ancestral, and
that the defen
dants, both in
proceedings in
Court and in
private trans
actions,
had
admitted the
fact of the sale
without oﬂ'er
ing any objec
tion to
the
same.
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and returned the deed of pledge executed by them to him.

The

Omrow Singh,

plaintiﬁ‘ then made over the title deeds, consisting of the deed of

0.
Museum
maut
Hem
Konwur and
others.

sale, the lease, indenture, and deed of pledge, to his joint pur
chaser Deelnerain in whom he placed entire reliance. Deelnerain
however gave the whole 8 annas share in farm to Shunkur Dutt,
the canoongoe of Pergunnah Havelee, Azeemabad, in the names
of Ramnerain Tewaree and Girdharee Lal, on receiving an advance
of a sum of money. When the documents executed on that
occasion were about to be registered, the plaintiff protested to the
Register against the registry of them. The Register, on the 31st
July 1825, ordered the attachment of the deeds. The defendants
then took a farm of the entire villages from Mussummaut Hem
Konwur. This gave rise to many disputes and quarrels, which
ended in the case being carried into the Magistrate’s Court under
Regulation XV. of 1824, where the plaintiff was told to apply to
the Civil Court, which he accordingly does.
The defendants Mussummaut Khedoo, Roushun Lal, Nirban
Singh, and Deelnerain, replied, repelling the claim. The substance of
their reply was as follows :——“When Bhyroo Dutt, the daugh_
ter’s son of Mussummaut Hem Konwur, and the husband of Mus~
summaut Khedoo died, the plaintiff, the father of Mussummaut

Khedoo, and Deelnerain, the brother’s son of Mussummaut
Hem Konwur, urged upon the latter, that as it was to be
apprehended that, on her death, her husband’s heirs would make

no provision for Mussummaut Khedoo and Deelnerain, she should
execute to them (the plaintiff and Deelnerain) a deed of sale
of a 10 anna 13 dam l kowree share of the villages, which she
agreed to. She accordingly executed the deed, but never gave
it force, having kept it in her own possession, apprehensive of
some fraud' on the part of the plaintiff ; the property also she rc
tained in her own possession. This is sufﬁciently shewn by the fact
that since the execution of the deed of sale, which took place in the
year 1220 F. S., up to this time, a period upwards of 16 years, the
nominal purchasers have never had possession. In further corro
boration of this it may be stated that Beijnath Sehai had a farm
of the villages, and that in order to pay off adebt due to her, Mus
summaut Hem Konwur herself gave them in farm to Shunkur Dutt
and others, on receiving from them an advance of 2,9066%. Hem
Konwur moreover transferred :1. 4 anna share of the property by
gift to Dccluerain. This will be shewn by a decree of Court, dated
106107
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the 8th October 1828. Of the rest of the property the defendants
hold possession by inheritance, under an agreement among them Omrow Singh,
selves. The defendants Girdharee Lal and Shunkur Dutt replied 2:. Museum
maut
Hem
by entering into a detail of the money transactions which the other Konwur and
others.
defendants had had with them : they stated that they had a lien
upon the lands for the repayment of the debt due to them, but
had nothing further to do with the disputes between the parties.
The Judge, Mr. Templer, gave judgment against the plaintiff,
on the ground that under the Hindoo law Mussummaut Hem
Konwur and Mussummaut Chunder Manik, from whom the plain
tiﬁ‘ alleged he derived his title, had no power to alienate the pro
perty, which he claimed under a deed of sale executed by them.
The plaintiff then appealed to the Provincial Court, from whence
on its abolition the case was transferred to the Sudder Dewanny
Adawlut. Mussummaut Hem Konwur died at this stage of the
proceedings, and was succeeded by Mussummaut Khedoo, the

widow of Bhyroo Dutt, her daughter’s son.

By the Court, Mr. G. Stockwell :—“ I am of opinion, that the
sale to the plaintiff, as alleged by him, is proved to have been
executed and carried into effect, and that the deed of sale was not

merely written and signed by Mussummaut Hem Konwur, and
then kept in her own possession as stated by the respondents 3 and
that, did the issue of the case depend entirely upon this deed, the
plaintiﬂ' would doubtless be entitled to adecree. But there are
other points for consideration. The Zillah Judge has thrown out

the case on the incompetency of Mussummaut Hem Konwur to
alienate the property ; but it is to be observed that this has never
been pleaded throughout the proceedings by the defendants as a bar
to the claim ;nor indeed has it been any where shewn that the pro
perty was ancestral, and such as a woman under the Hindoo law
could not alienate.
It is further to be observed that Nirban
Singh and Roushun Lal, who now rest much on the bywastka of
the Pundit on which the Zillah Court decided, formerly admitted
the sale to the plaintiﬁ' and his joint purchaser, and also the deed
of gift subsequently executed by Mussummaut Hem Konwur, and
never urged any objection against them. On the contrary in the
suit decided in 1815, to which they were parties, they admitted
the validity of the sale by taking a 2 anna l3 dam 1 kowree share
of the very property that had been sold, and relinquishing all

claim to the remaining 8 anna share.

Under these circumstances
107-108
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1836I do not think that any merely legal objection can now be taken
omﬂ, to the sale made to the plaintiff. The Zillah Judge did not con
;autmui‘lgl; sider it necessary to take evidence as to the plaintiff's possession
Konwur
Others'

and under the deed of sale. This he ought to have done, and I think
the case should be returned to him for that purpose, but I wish
ﬁrst for the Opinion of another Judge on the point of law, as, in
the event of this Court ﬁnally concurring with the Zillah Judge,
it will be immaterial to take evidence to possession. Should ano
ther Judge agree with me, the case will be returned to the Lower
Court to take evidence of the plaintiff's possession within 12 years
prior to the date of the institution of the action.
Mr. Barwell :—“ I am of opinion that the statement of the de
fendants in regard to the deed of sale, on which the plaintiﬂ' rests
his claim, is correct : that it was not carried into effect, and that
though dated upwards of 15 years ago, the plaintiff has never
obtained possession under it. I would dismiss the claim.”
Mr. Braddon :—“I consider that the deed of sale was duly exc
cuted and carried into effect ; and that the evidence clearly shews
possession under it on the part of the plaintiﬁ‘ within a period
much more recent than 12 years,- the period required by the law of
limitation to admit of a suit being cognizable by our Courts.
The sale has been admitted and acknowledged by the defendants
in the course of the former action brought by Roushun Lal and
N irban Singh. I would reverse the decree of the Lower Court."
Mr. Rattray concurred with Mr. Braddon and made ﬁnal the
judgment proposed by him.

1836.

BEIJNATH GHUTTUK, Appellant,

19th Sept.

versus

FUKEER CHUND, Respondent.
The Circular
THE respondent instituted the action, out of which this appeal
gﬁﬁaiagfsrt': arose, against Gour Mohun Ghuttuk, in the Zillah Court of
whiting,

the 24-Per nnnahs, to recover Rs. 4,997-8-10,

institution

of

g

rinci al and interest
p

P

suits under ﬁc- of a debt or debts on bond, under the following circumstances :—

ﬁﬁous names’

The plaint set forth that the defendant pledged 16 biswas of

does not refer

t1; Eh???“ QM land in thwanipore with the tenements thereon, on receiving a
I
inmnhis

.
I
‘QWE loan of 1,500 Rupees payable, With
interest
at 12 per cent., in
the

B In

“"m" r‘" "w month of Asin 1233 B. E., the bond being dated the 28th Sawuu
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of the same year. Instead of the plaintiff's, the name of Neel
monee Baneijea was entered in the bond as the creditor ,' the title very of money
by him
deeds of the property however were deposited with the plaintiﬁ‘. lent
self, upon a.
Prior to this, on the 29th Phagoon 1232 B. E, the defendant and bond executed
in the name of
two other persons, named Sheebuarain Mookerjea and Sreenarain another.
Mookerjea, had executed a bond to the plaintiff in his own name,
on receiving a loan of 2,000 Rupees. This debt the defendant took
upon himself under an agreement come to by him with his co-debtors.
He informed the plaintiff of this arrangement and executed to him,
on the 11th Asin 1233, a bond (in supersession of the joint bond,
which he received back) for 2,211 Rupees payable with interest at
12 per cent. in Cheyt of the same year, the debt being secured
by a further lien on the same property as the defendant had
pledged, on the occasion of contracting the other loan of 1,500
Rupees in the same month of Asin. The amount on the bonds
therefore is secured by the same property, and, payment having
been evaded, the plaintiﬁ‘ now sues to recover it.

did not

appear.

The defendant

Beijnath Ghuttuk, the present appellant,

appeared in the Zillah Court as a third party, stating that he and
Gour Mohun Ghuttuk were the sons of Rughoonath Ghuttuk, the
defendant Gour Mohun being the elder ; that after their father's
death they resided together as a joint family ; that they left their

native home in Zillah Nuddea, came in quest of livelihood to
Calcutta, and settled in its suburb of Bhowanipore ,- that they
obtained service and acquired a little property in money, which

they held as a joint stock, and with which they purchased a‘ little
land in Bhowanipore, partly in the name of the petitioner and
partly in that of his elder brother, the defendant, on which they
built two dwelling houses. The defendant got involved, and in
order to pay his debts sold his share of the property for 720
Rupees to the petitioner, under adeed of sale, dated 15th Joyt
1233 B. E. : the petitioner could not get the title deeds from the
defendant; he is however in proprietary possession of the pro~
perty, and prays that his interest may not be in any way

compromised by the present suit.
At this stage of the proceedings the defendant Gour Mohun
Ghuttuk died.

Neelmonec Banerjea. presented a. petition to the Zillah Court,
stating that the bond for 1,500 Rupees, dated in Asia 1233,
Q
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though executed in his name, was the property of the plaintiﬂ',

B e i jn a th and that he had no claim upon it.
Ghuttuk,
v.
Fukeer Chund.

The Principal Sudder Ameen of the Zillah Court, to whom the
case was referred, gave judgment in favor of the plaintiff. With
reference to an argument, urged by the pleader of the petitioner,
Beijuath Ghuttuk, founded on the Circular Order of the 29th
July 1809, that the action on the bond for 1,500 Rupees was in a
ﬁctitious name, the Principal Sudder Aineen over-ruled the
objection, observing that the bond was in the name of another
than the plaintiﬁ“, but that as the money was lent by the plaintiff
the case did not come within the rule of the Circular.
From the above decision Beijnath Ghuttuk appealed to the
Zillah Judge, and then specially to the Sudder Dewanny Adawlut,
both of which Courts (in the latter present Mr. Rattray) conﬁrm
ed the decree of the Principal Sudder Ameen.

REMARKS.
1n the above case the property of the debtor having been given
merely as a pledge or security for the debt, the debt itself being
repayable on a speciﬁed date without further condition respecting
the property, the suit was rightly brought for the recovery of the
sum lent with interest. Had the transaction been of the nature
of a conditional sale, the money action would have been barred on
the principal of Construction 898.

1836.

'WASIQ ULI KHAN, Appellant,

22nd Sept.

versus
THE GOVERNMENT, Respondent.

THE suit, out of which this appeal arose, was originally
The Zillah
Court having
instituted by the appellant against the respondent in the Zillah
held that the
Mutawullee or Court of Hooghly, for the possession of the tonleeut or trust of
trustee of a. re
ligious endow the Hooghly Imambarah, under the will of Hajee Mahomed
ment,who had Mohsin, deceased, and for the sum of Rs. 7,199-7-14 being the
been ejected
'from the trus— amount of one year’s allowance due to him as trustee, from the
teeship by the
The suit
Revenue An produce of the lands appertaining to the endowment.
thorities,
on was instituted on the 4th October 1825.
proof of cor
ruption, could
not sue for

The plaint set forth that Hajee Mohummud Mohsin inherited
from the year 1210 B. S., the Zemindarce of Pergunnah Syedpore
109-110
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and Sobhnal in Zillah Jessorc, and the haut or market, bazar,
house furniture and chattels belonging to the Imamharah, from

13-1
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restoration to
the estate of Munnoo Jan Khanum, deceased, and held possession the ofﬁce, it
was ruled by
of the same as proprietor. He had no issue of his own, and in the Court of
Sudder
De
consequence took anub Uli Khan, the father of the plaintiff, into wanny
Adaw
his family as his son, maintained and educated him, and commit let that such
suit was cog
ted to him the management of all his aﬂ'airs. In like man nizable by the
ner Munnoo Jan Khannm took into her family the plain Civil Court.
The plain

tiff’s mother, and gave her in marriage to his father, to whom titl' alleging
that he had
was consigned by a duly executed. sunnucl the management of been illegally
the affairs of the Imambarah. On the 9th Bysakh 1213 B. S., ejected by the
Revenue An
Hajee Mohummud Mohsin gave the Zemindarec, haut, &c., thorities, sued
restoration
above detailed, in permanent appropriation for religious pur for
to the ofﬁce of
trustee
in vir
poses, and appointed Rujub Uli Khan and Shakur Uli Khan,
tue of a ton
the plaintiff’s father and brother -in-law, illutawulleea or trustees leentnamah
of the endowment, and wusees or executors of the same. The executed by
the then Mu
deed of appropriation, reciting that the Hajee had no children, or tawullee, who
grand-children, or other relatives, who would be his lawful heirs,

had
himself
been appoint
ed under a.
t e s tamentary
trust
with
power to no
minate
his
successor. The
Sudder
De
wanny Adaw
lnt, being of

stated that the Zemindaree of Pergunnah Syedpore, &0. (as per
separate detailed list) had been given by him in permanent appro
priatiui for certain religious purposes : it provided for the appoint
ment of the two persons above-mentioned to the trusteeship of
the endowment, and enjoined that, after the payment of the
Government revenue, the produce of the endowed lands should be opinion that
divided into nine shares, three'of which were to be appropriated the plaintiff
hadneverbeen
to the maintenance of certain speciﬁed religious ceremonies, two put in posses
shares to be divided in equal portions between the trustees for sion of the
trust under the
their personal expences, and the remaining four shares to be as deed of nomi
nation and ap
signed to the payment of the necessary establishment, and pointment in
other persons mentioned in a separate list under the Hajee's his favor, dis~
missed
the
signature. The deed gave full power to the trustees after the claim, but re
corded
their
death of the Hajee, as to the general management of the estab opinion
that
lishment, and authorized either of them, in case of inability Subject to the
decision of
to discharge the duties of the trust, to appoint another trustee in Government,
plaintiff
his place. This deed was duly signed, attested, registered, and the
had the best
delivered to the trustees, whose names were then recorded in the claim to the
trusteeship.

Collector's ofﬁce as the parties in possession of the mehals. Agree
ably to this testamentaly trust, the trustees were acknowledged
by the Board of Revenue as the parties seized of the lands, and

they managed the trust, both during the life-time of the appro-_
Q 2
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Two Judges
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gard

to

priator and after his death.

In the month of Bysukh 1220 B. S.,

the Shakur Uli Khan, being seriously ill, appointed his son, Bakur

judgment in a
case, but dif~
feted as to a
material fact,
with
special
reference
to
which, the
ﬁrst Judge had
sent on the
pass for an
other
voice,
the Sudder
D e wa n n y
Adawluii held
that the deci
sion was in
complete, and
that the case
must be sub
mitted to ano

ther Judge.

Uli Khan, to the trusteeship in his room, and shortly after died :
and in the month of Magh of the same year, the plaintiff’s father,
being very old and inﬁrm, in like manner appointed the plaintiff
to succeed him in the management of the trust. Under these cir
cumstances the plaintiff and Bakur Uli Khan had the best right
to the management of the establishment under the three-fold
sanction of the deed of trust, the Mahomedau law as applicable to
the case, and the provisions of Section 2, Regulation V. of 1799.
In spite of this, the Board of Revenue and the Collector of
Hooghly, acting avowedly under Regulation XIX. of 1810, on the
16th November 1815 , deputed one Syed Uli Ukbur Khan, as
ameen and temporary manager, with instructions to pay the wages
of the establishment and the allowance of the Mutawullecs, and

afterwards made over to his charge the lands attached to the
The consequence was that the estates fell into
endowment.
balance to Government, and the business of the establishment
was greatly impeded. On this the Board restored the trust
to the Mutawullees, as shewn by the perwannah, or order of
the Collector of Jessore, dated 9th July 1816. The plaintiff
and Bakur Uli Khan discharged the Government revenue by
means of loans raised for the purpose; but the Board of Re
venue, in the month of September 1818, without any investiga
tion or enquiry, again ejected them from the snperintendency of
the establishment and the management of the lands, which they
again entrusted to Uli Ukbur Khan. As up to this time the name
of the plaintiff’s father continued in the Collector’s registry, he ap
plied to the Board for the release of the lands from attachment;
but the Board, contrary to the Regulation above cited, rejected
the application on the ground that the applicant had no claim to
any thing beyond the devise or trust mentioned in the deed of
appropriation ; they refused to restore to him the possession of the
lands, the collection of the rents of which they put under charge
of the Collector, and directed that ofﬁcer, after payment- of the
Government dues, to divide the proﬁt in the manner directed in
the trust deed. On this the plaintiff submitted an application to
the Sudder Dewanny Adawlut, which Court referred him to a
regular suit under the provisions of Section 15, Regulation XIX.

1810. Meanwhile Bakur L'li Khan, the plaintiff’s joint trustee,
111-12
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became insane, and the plaintiif instituted, in his own name, an
action, in the Provincial Court for the Calcutta Division, which in
consequence of an informality in the plaint was struck off the ﬁle.
The plaintiff now renews his claim, maintaining that, according to
the regulations of Government, the Mahoinedan law, and the
terms of the trust, the Revenue Authorities acted illegally in de
posing him from the trust.
The Collector, on the part of Government, answered, ﬁrst, that

as the suit was for the possession of lands paying revenue to
Government, the

estimated.

amount

of the action had been incorrectly

Secondly, that the allusion made by the plaintiff to

Section 2, Regulation V. 17 99, which referred to cases of will, was

incorrect, as it was clear from the plaintiff’s own admission that the
present was a case of trust of a religious endowment, which pro
perly came within the intent and scope of Regulation XIX. 1810 ;
under the 13th Section of which the Revenue Authorities and
Local Agents have full power, on proof of corruption on the part of
the incumbent trustees, to appoint others in their stead. In this
case the Board of Revenue, with the sanction of the Governor
General in Council, on full proof of corruption, incapacity, and
dishonesty, 0n the part of the plaintiff’s father and of himself,

appointed Uli Ukbur Khan to the oﬁice of trustee of the endowed
lands. The evidence of corruption would be forthcoming when
called for. Under such circumstances it was fully within the com
petency of the Board of Revenue and the Local Agents to deposc a
corrupt and dishonest trustee 3 and the person so deposed is not
authorized by the regulation above cited to institute a suit of the
present nature, for restoration to the trusteeship.
The plaintiff replied that he had sued for a ninth share of one
year’s proﬁts of the endowed lands, and not for the lands them

selves, and consequently that the amount of his claim had been
rightly estimated.

In reply to the second point urged by the Col~

lector, he stated that the admissions of the defendant in public

orders, as well as the terms of the deed, Would show that it was
a will as well as a trust, and therefore a case to which the pro
visions of Section 2, Regulation V. 1799, were strictly applica
ble.
Further to the argument of the defendant, that the suit
was not cognizable by a Court of Justice, there was opposed the

order of the Sudder Dewanny Adawlut referring the plaintiff to
a regular suit.
1 12-13
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The following are the documents on which the plaintiﬂ' rested
“’a-siq Uli his claim :—
Khan, v. the
Deed of appropriation of Hajee Mohummud Mohsin. dated 9th
Government.
Bysakh 1213, B. 13., corresponding with 20th April 1806, A. D.
I, Hajee Mohummud Mobsin, son of Hajee Fyzoollah, son of
Agha Fuzoollah, inhabitant of the port of Hooghly, in full posses
sion of all my senses and faculties, with my own free will and
accord, do make the following correct and legal declaration :—
That the Zemiudnree of Pergunuah Qismut Sydpore, &c., appen
dant to Zillah Jcssore, and Pergunnah Sobhnal, also appendant
to the Zillah aforesaid, and one house situated in Hooghly (known
and

distinguished as

Imambarah)

and Imambazar, and haut

(market), also situated in Hooghly, and all the goods and chat
tels appertaining to the Imambarah aforesaid, agreeably to a sepa
rate list; the whole of which have devolved on me by inheritance,
and the proprietary possession of which I have enjoyed up to the
present time.

As I have neither children, nor grand-children,

nor other relatives, who would become my legal heirs, and as it is

my earnest wish and desire to keep up and continue the usages
and charitable expenditures, (Mura-sum-o-Musaruf-i-husueh) of
the nature of fateha, and tuheeat, &c., of the Huzerat, (on whom

he blessings and rewards) which have been the established cus
tom of this family, I therefore hereby giv_e, purely for the sake
of God, the whole of the above property, with all its rights, im
munities, and privileges, whole and entire, little or much, in it,
with it, or from it, and whatever (by way of appendage) might
arise from it, or relate or belong to it, as a permanent appropria
tion for the following expenditure 3 and I have hereby appointed
Rujub Uli Khan, son of Shekh Mohummud Sadiq, and Shakur
Uli Khan, son of Ahmud Khan, who have been tried and approv
ed by me, as possessing understanding, knowledge, religion, and
probity, Mutawullees (or trustees) of the said wuqf or appropria
tion, which I have intrusted to the above two individuals, that

aiding and assisting each other they may consult, advice, and
agree together in all matters connected with the joint manage
ment of the business of the said appropriation, in the manner
following. The aforenamed Mutawullees, after paying the reve
nues of the Government, shall divide the remaining produce of
the mehals aforenamed into nine shares, of which three shares,

ﬁrst of all, they shall disburse in the observance of the fateha of
113
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Huznit Syud-i-Kayunat, (head of the creation,) the last of the
prophets, and of the sinless Imams (on all of whom he the bless
ings and peace of God) ;——and in the expenditures appertaining to
the Ushra of Mohnrrum-ool-hnram (10 days of the sacred Mohur
rum), and all other blessed days (of feasts and festivals) ; and in
the repairs of the Imambarah and cemetery. Two shares, the
Mutawnllees, in equal proportion, shall appropriate to themselves
for their own oxpences; and four shares shall be disbursed in the
payment of the servants of the establishment, and of those whose
names are inserted in a separate list signed and sealed by me.
In regard to the daily expences, monthly stipends of the stipen~
diaries, respectable men, peadas and other persons, who, at the
present moment, stand appointed, the Mutawullees aforenamed,

after me, have full power to retain, abolish or discharge as it may
appear to them most ﬁt and expedient. I have committed the
Mutawulleeship to the charge of the two abovenamed indivi
duals as a common (aum) touleeut. In the event of a Mutawullee
ﬁnding himself unable to conduct the business of the endowment,
he may appoint any one whom he may think most ﬁt and most
deserving, as Mntawullee to act in his stead. Consequently this

writing is executed as a deed, this 9th day of Bysakh, in the
year of Hijree 1221, corresponding with the Bengal year 1213,

that whenever it be required it may prove a legal deed.
Seal of
Monumst Mossm'.

Touleeutnamah of Wasiq Uli Khan, executed by Rujub Uli
Khan.
I, Rujub Uli Khan, Mutawullee of the Imambarah of Mirza.
Sulah-ood-deen Mohummud Khan, deceased, and Zernindar of
Qismut Pergunnali Syodpore, &c., inhabitant of the port of
Hooghly, in full possession of all my senses and faculties, with
my own free will and accord, do make the following correct and
legal declaration :—That the Zemindaree of Pergunnah Syed
pore, &c., appendant to Zillah Jessore, and Pergunnah Sobhnal
also appendant to the Zillah aforenamed, and one house situated

in Hooghly, (known and distinguished as Imambarah), and Imam
bmar and haut (market), also situated in Hooghly, and all the
goods and chattels appertaining to the Imambarah aforesaid, agree

ably to a separate list, which were inherited by Hajee Mohummud
1H ~
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Wasiq

Mohsin, deceased. from Munnoo Jan Khanum, deceased, and \vere
Uli in his proprietary seisin and possession, and which on the 9th day

Khan, 17. the
Government.

of Bysakh, in the Bengal year 1213, corresponding with the
Hijree year 1221, he consecrated as a permanent appropriation,
purely for the sake of God, and appointed me, Rujub Uli Khan,
and Shakir Uli Khan, Mutawullees, or trustees thereof, and made
over the said aforementioned appropriated property to both of us,
and executed a touleeutnamah, or deed of trust, containing devises,

bearing his seal, and attestation of witnesses ; and in the Bengal
year 1214, he, the said Hajee, had the whole of the Zemindaree,
&c., written in our names, to the exclusion of his own, (in the
Collector‘s records.) That agreeably thereto, we, the Muta
wullees, or trustees, both during the life-time of the Hajee
aforenamed, and, subsequently, after his death, and until the

death of Shakir Uli Khan, have managed the business of the
touleeut, or trust of the said Imambarah, and the said devises
above-stated, with zeal and energy, and have collected the
revenues of the Pergunnah, and paid the assessment of Govern

ment.

That on the night of the 20th of Bysakh, of the Bengal

year 1220, Shakir Uli Khan, one of the Mutawullees, died a

natural death, and I have ever since, up to the present time,
continued as heretofore, in the management of the Imambarah,
and in the execution of the trusts of the will. As in the
touleeutnamah, or deed of trust, executed by the respected

deceased Hajee to myself, (anub Uli Khan,) and Shakir Uli

Khan, it is stated,——“ I have committed the Mutawulleeship as a
common (aum) toulecut to the charge of the two abovenamed
individuals: in the event of a Mutawullee ﬁnding himself unable

to conduct the business of the endowment, he may appoint any
one whom he may think most ﬁt and most deserving, as
Mutawullee to act in his steadg" and as by the Mohummudun
law it is enjoined, that the command of the appropriator, or
waqit', has the force of law : and as from decrepitudc and old age
I am often sick, and unable to perform the active duties of the
touleeut, or trust, with efﬁciency, 1 appoint my son, W'asiq Uli

Khan alias Moghnl Jan, who is a most ﬁt and most deserving
person, a Mutawullee, or trustee in my stead, and do hereby
entrust- the touleeut, or trust, to him. It is incumbent on Wasiq
Uli Khan, aforenamed, to conduct the duties of the trust, or
touleeut, according to the touleeutnamah of the deceased Hajee,
11413
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in the most perfect and complete manner ; and, having his own
name inserted in the Collector's records, in lieu of mine, for the
Wasiq Uli.
Zemindaree of the two Pergunnahs afore-stated, he will continue Khan, 1:. the
Government.
to collect the revenues from the estates, and, after paying the
Government assessment therefrom, expend the balance in the
Imambarah, &c. according to the touleentnamah, or deed of trust,
of the deceased Hajee ; and that which is ﬁxed in the touleeut
namah, or deed of trust, of the deceased Hajee, as the right of
the Mutawullee, the same has hereby become the sole right of
Wasiq Uli Khan, the Mutawullee ; as long as the touleeut lasts,
my other heirs have, or can have, no right or share in it whatever.
In the event of Wasiq Uli Khan ﬁnding himself unable to conduct
the active duties of the trust afore-stated, he can appoint, in his
stead, Mutawullee, or trustee, whomever he deems most ﬁt and
most deserving ,' and whatever power is vested in me by the
touleeutnamah, or deed of trust, afore-stated, the same I make
over to him, the said Wasiq Uli Khan ; I therefore give this
writing, as a deed of trust, or touleeutnamah, that it may be of
use, as an undoubted and legal document, whenever it is required.

Written on the 20th day of the month of Mohurrum-ool-huram,
in the year of the holy Hijree 1228, corresponding with the 1st
day of Magh, in the Bengal year 1220, or the 13th day of
January, in the year of Christ 1814.
Seal of
RUJUB Um KHAN, Buusnoon.
The Zillah J udge, Mr. D. C. Smyth, delivered judgment on the
12th September 1826, to the following eﬁ'ect :

“ On inspection of the original deed on which the plaintiff rests
his claim, it appears to be a touleeutnamah or deed of trust and
not a. waseeutnamah or deed of devise or will, for it is clearly laid
down in the ﬁrst case under the head of ‘precedents of wills‘ in
Macnaghten’s Principles and Precedents of Mahomedan Law, page
241, that ‘it is essential to the validity of a will that the property
willed away should exist in the possession of the testator at the
time of his death.’ The testator has the power, at any time

before his death, of making any change in the will which he ‘may
think proper. In this case however no such power was reserved
to the appropriator. He executed the touleeutnamah on the 9th
Bysakh 1213 ,' by it he gave the property therein speciﬁed in
a
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permanent appropriation to the endowment, and died on the 16th
Aghun 1219. After the execution of the deed he had no longer
any proprietary right in the property forming the subject of the
appropriation; for under the Mahomedan law, property once so
appropriated cannot be taken back to the appropriator’s private
possession or use. The appropriator had no power to nullify the
touleeutnamah, but testator has the power of altering a. waseeut
namah. Under this view, the deed is clearly a touleeutnamah
and not a waseeutnamah. The provisions of Regulation V. 1799,
therefore, are not applicable to the case. The claim set up by
the plaintiff to the share of the proﬁts of one year is inadmissible,
for, according to the trust-deed, it was allotted to the Mutawul—
lees or managing trustees but not as personal allowance to the
plaintiff. His claim to the manager’s stipend was defunct on his
deposition from the ofﬁce of Mutawullee.
Further, from the
opinions given at case 8 under the head of ‘precedents of endow
ments,’ page 340—343 of Macnaghton’s Principles and Preeedents
of Mahomedan Law, it is evident that if the appropriator, or any
heirs of his, are not in existence, and the Mutawullee be proved

to be incompetent or corrupt, in such case the ruling power is
authorized and required to depose him and appoint a duly
qualiﬁed person in his room. As the Board of Revenue possessed
the authority delegated to them by the Government, under the
provisions .of Regulation XIX. 1810, and as that body, after due
enquiry, deposed the plaintiff’s father and the plaintiff from the
trusteeship, on proof of corruption and incompetency, and appoint
ed a proper person, Uli Ukbur Khan, to the ofﬁce, the present
claim is inadmissible. It is not the intent of Section 15, Regula
tion XIX. 1810, that a person so deposed by order of the Board
of Revenue, on proof of corruption and incompetency, should be
reinstated in the same ofﬁce by order of the Civil Court. On the
contrary the intention of this enactment clearly is, that if the
Board of Revenue take possession of any private lands on the plea
of their being wan or dewuttur and eject the possessor, in such
case the proprietor of the land has his remedy by an action at law.
A claim such as that now before the Court is not admissible or

cognizable by the Court under the rule cited. The suit therefore
must be dismissed.”
From this decision the plaintiff appealed to the Calcutta Pro

vincial Court of Appeal, objecting inter alias to the decree of the
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Zillah Court, that no reference had been made to the proper law
ofﬁcers for an exposition of the law applicable to the case. With
his petition of appeal the plaintiff ﬁled the following futwa or legal
opinion, which he had obtained from the Moulvees of the Mudrissa
or Mahomedan College.
Question—If Zyd, in his life-time, in a sound state of body
and mind, appoint Amr Mutawullee of an endowment made by him
under a common trust, and also inform Amr that as long as he felt
himself able to conduct the business of the trust he was to remain
in the active management of it, but that, when he found himself
unable, or unequal to the task, he could transfer the trust to any

person he thought most ﬁt and deserving ; and Zyd also commit
ted to Amr, after his death, the conduct and management of the

business: Is this a mere trust committed to Amr by Zyd, or is it
a testamentary trust ; and after Zyd’s death does Amr become an
executor or not?
Answer.—It is a testamentary trust ; and Amr, after Zyd’s
death is an executor ; as it is written in Kkuzanut-oal-Moofteeien
and Behr-i-Tag/url and Chulpee, via—If an endower tell a man, I

have appointed you Mutawullee in this endowment, and commits
the same to his charge, the endowment and trust have become
lawful ; and if he also say, that the superintendency of the endow
ment belongs to the Mutawullce after the death of the endower,
the Mutawullee, or trustee, becomes executor after the death of
the endower.
Question.—If Amr, by the Mahomedan law, becomes both
trustee and executor of Zyd, and the trust was made in common ;
is Amr competent to appoint Khalid an executor at his death,
and a trustee during life, or not ?

Amman—Yes, he is competent ; as it is written in Kkuzanut
ool-Hoofteeien and Behr-i-rayuq, via—If a Mutawullee, or trustee,
wishes to commit the superintendency of the trust to another at
his death, it is lawful for him to do soby devise ; but if he wishes
to appoint another to act in his behalf in the management, during
life, he cannot do so, except where the trust is unconditional and
without restriction.
Question—If, as above stated, there be a devise from Zyd to
Amr agreeably to the Mahomedan law 3 and if Amr after Zyd's
death, without the permission or knowledge of the ruling power,
B 2
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made over the trust to Buqur, does Buqur thereby become a Muta

wasiq Uli wullee according to the Mahomedan law or not ?

ggx'r'm‘l’éntm

Answer_—He does become so; as it is written in the Sooglzra
Futwas, viz.-If the Mutawullee and the endower are living, the
vote of the endower is necessary in the appointment of another
Mutawullee, and not of the Qazee, or the Mahomedau Magistrate ;
but if the endower be dead, the vote of the executor will take

precedence of that of the Qazee ; but if the endower has not appoint
ed an executor, then the Qazee‘s vote is taken. It is hence infer
red that the Qazee has no vote in the appointment of a Mutaqu
lee, except when there is no executor of the endower. Vide Fulton
Zyneea and Behr-i-rayuq.
Question—If according to respectable legal opinions the trust
to Buqur is established, can Buqur be removed, or not, by the
ruling power without evident and proved corruption, and only
upon the calumnious report of those who have claim on the en
dowment ?
Altman—No, he cannot be removed. In the Isaaf, on the duties
of wuqfs, it is thus written :—If persons interested in an endow—
ment impugn the trust of the Mutawullee, the ruling power can
not remove him from the endowment, but upon most palpable
proofs of corruption—Fatwa Zyneea and Behr-i-rayuq.
Question.—If the ruling power remove Buqur upon the calum
nious accusation of people interested in the endowment, without
calling for such proofs as are required by the Mahomedan law ;
and the endowment should afterwards not remain under the au
thority that had thus removed him ; and should Buqur then com
plain of his grievances to the succeeding authority 5 can the
existing authority reverse the order of the former authority, and
restore Buqur to the appointment from which he was removed,
should he be satisﬁed of Buqur’s merits, upon the principles of the
Mahomedan law ?
Answen—He can. As it is written in the Fatwa Zyneea,
Uskbah-o-nuzag/ur, and Behr-i-rayuq, viz.-—lf one authority removes

a Mutawullee and is succeeded by another, and the Mutawullee
complains to the succeeding authority that he was ousted from

the endowment upon the allegations of calumniators only, with
out any fault of his own, his complaint should not be admitted,
because the business of the Judge is to establish right. The Judge
should say, prove your ﬁtness for the superintendeucy of the
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endowment, and when his ﬁtness for the superintendency is prov
ed, it should revert to him with the provision which he before bad.
From this it is inferrible that his removal was founded upon the
conviction that he deserved to be removed ; but afterwards if the
contrary appears, it becomes imperative on the succeeding Judge
to restore him to that from which he had been removed. This
goes to prove, that if the Judge does not assign a legal reason for
removal, such removal is void according to the Mahomedan law.
This futwa was forwarded by the Judge of the Provincial Court
for the opinion of the law oﬁicers of the Sudder Dawanny Adaw
lut, which was given in the following terms :-a
“As in the deed of Haj ee Mohummud Mohsin it is stated that
the daily expeuces and stipends of the stipendiaries, and of res
pectable men, and peadahs, and others, who stand at this time
appointed, are left at the disposal of the Mutawullees after me,
that they may continue whatever they liked, and abolish whatever
they pleased; and as devise means the requisition of an act from
the devisor after his death, as it isexplained in the Khuzanut-ool
Moofteeim, hence according to its tenor, the touleeutnamah ap
pears to be a testamentary trust.
“ The questions and answers in the futwa ﬁled by the wakeels of
the appellant are all right.”
On the other hand the respondent ﬁled the futwa, also deliver
ed by the Moulvees of the Madrissa, of which the following is a
translation :—
Question.——If Zyd had given in wuqf, or appropriation, his pro
perty, and appointed Amr both a Mutawullee and Wusee of the
same, and died; and after that should corruption in Amr become
known to be hakim, or ruler, does it belong to the ruler, under
such circumstances, to remove Amr, and appoint another in his
place ?
Amen—Yes, it does, for it is written in Fusool-il-Imadee—The

Qazee (or Mahomedan Judge) has not the power of appointing a
wusee and qyum (executor and representative) when a Wusee and
qyurn 0n the part of the waqif or appropriator exist, except on
proof of their being corrupt.
Question—If the dependants on the wuqf or endowment, prove
corruption in the Mutawullee or wusee (trustee or executor) can

the ruler remove him or not ?
Answer.—Yes,he can, for it is written in Ashbahw-Nuzayur—The
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qazee cannot remove the nazir, or trustee, merely upon accusa
Wasiq Uli tion of the dependants, but upon proof of corruption; and thus
Khan, 12. the
with the wusee or executor.
Government.
Question—If the Mutawullee of appropriations be suspected, or
be found, unworthy of conﬁdence, or if any vice appear in him,
such as drinking intoxicating liquors, and such like, is it impera
tive and necessary on the qazee to remove the appropriations
from his hands ?
Amman—It is imperative and necessary. For it is written in the
Dur-il-Mookhtar—It is lawful to the waqif to become the Muta
wullee, or trustee, himself; and the removal of a trustee is neces
sary, if the waqif cannot conﬁde in him; or vice of excessive

drinking of intoxicating liquors, and such like, be found in him.
Question.—If Zyd appointed Amr a Mutawullee, or trustee, and
committed the touleeut, or trust, to his charge under the condi
tion that he may appoint for a substitute in his room any one
whom he thought most ﬁt and deserving, does it or does it not
become imperative upon Amr that he should appoint a person in
his room in conformity to the condition set forth by the waqif, as
regards merit and ﬁtness? and if it be incumbent in him to do so,
and he appoint a person who is not worthy and ﬁt for the trust
as his representative, will such appointment be admissible and
good, or not '1 and what person is ﬁt and worthy of the duty of a
trust 7
Anawer.—The observance of the intention of the waqif is ab
solutely necessary. For in Ashbah and Dur-il-Mookktar it is writ
ten—It is necessary to follow and observe the intention of the
waqif ; for it is said that the intention of a waqif is like the com
mand of the law-giver or the prophet , that is, in the necessary
performance of a duty; and it is quite clear, that when it is ne
cessary and imperative to follow and observe the intention of the
waqif, the contrary cannot be admissible. It is also inferrible from
the Ashbah that a judgment contrary to the intention of the wa
qif is contrary to the command of the law-giver, and cannot take
effect. A ﬁt and worthy person is one who is wise, that is to say,
who is sound in his intellects, and is trustworthy, who does not

seek for the trusteeship, and in whom no vice appears. Thus in
the Futawae-Alumgeeree—a ﬁt person is one who does not ask for
the trusteeship of the wuqf and is without any known vice. N0

one should be appointed Mutawullce or trustee, except he who is
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competent and trustworthy, and has attained the age of majority,
and has understanding.
Question.—If Zyd appointed Amr and Khalid MutaWullees or
trustees, under the condition that they should co-operate and
unite together in the conduct and management of the affairs of
the touleent or trust ; and should they afterwards, without observ
ing the condition laid down by the waqif, by their disagreements
and dissensions, cause injury in the proﬁts of the wuqf, can they
be removed by the ruler or not?
Amwer. —Yes, they can be removed. For it is written in the
Hummadeah —If the qyum, or representative, does not observe
the condition laid down by the waqif, he may be removed by the
qazee.

Question.—~If Zyd appointed Amr and Khalid, Mutawullees or
trustees, and committed the charge of the trust to them both,

under the condition that they should co-operate and unite toge
ther in the management of the trust, and if a Mutawullee, or

trustee, ﬁnding himself unable to conduct the business of the
trust, was empowered to appoint any one in his room whom be
deemed most ﬁt and deserving, as his successor; can Amr then,
after the death of Khalid act solely in the trust affairs ; and can
be solely appoint any one in his stead, without the ruler appoint
ing him a Mutawullee in the room of Khalid ?
Amman—He cannot. For it is written in the Ashbak and
ll'zlzayur—If the condition be for two Mutawullees, and one
of them should die, the qazec should appoint another in his place;
and the sole living person has no exclusive power, but under the
order of the qazee. It is also written in the Dur-il-Mookktar—
The act of one of two executors as the act of both, is void. Aboo
Yusuf says, each Mutawullee may act solely in all affairs should
the waqif have made such a provision ; but if two joint Mutawul
lees are appointed, they must act jointly.
Question—If the ruler appointed a person Mutawullee of a
wuqf, can such Mutawullee continue after the death or removal

of the ruler ?
Amen—He can continue. For in the Alumgeeree, it is written
—-If the qazec die, or be removed, the person appointed by him
will remain as he is. Thus also in the Ghooreak.
Question—If the removal of a Mutawullee conduct to the wel
fare of the wuqf, can the qazee remove him or not?
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Answer. — He can.

For in the Futawae Alumgeeree, and in t he

Uli Fusool-il-Imadee, it is written—The qazee can remove a person

Khan, 17. the
Government.

whom the waqif has appointed, should such removal conduce t0
the welfare of the wuqf.
Question—If the ruler suspect the wusee, or executor, of cor
ruption, can he remove him or not P
Anawer.—He can.
For in the Futawae Al-umgeeree, in the 9th
chapter, on executors, it is written :—If the qazee suspect the
executor, Aboo Huneefah says, the qazee may appoint another
with him, and not remove him ; and Aboo Yusuf says, he can re
move him; this is the clear law upon which futwas are given—
thus in the Futawae Qazee Khan.
The above futwa was likewise submitted for the judgment of
the Sudder law oﬁicers, who gave the following opinion : ~
“ The answers to the questions are all correct. The deed exc
cuted by Hajee Mohummnd Mohsin, waqif or appropriator, is a
deed of trust and will, and has devises therein for the continuance
‘ of the management and power of the Mutawullee, in continuing
or abolishing the ﬁxed stipends of the stipendiaries, respectable
people, and peadahs, 6:0. It belongs to the Judge of :1 Judicial
Court to remove the Mutawullee of the waqif's appointment, on
proof of his being corrupt, and to appoint another in his stead ;
and he can likewise remove the former Mutawullee and appoint
another in his stead, should any corruption or other impropriety
be found in him. And such is the opinion of some expounders
of the law who have said—That it is lawful for the qazec to depose
the person appointed by the waqif, should his deposition be deem
ed couducive to the welfare of the Wuqf. Should the waqif have
made the appointment of a successor to a Mutawullee, to depend
upon the concurrent voices of the two Mutawullees, and one of
them should die, or be unable to act, it is not lawful for the other
Mutawullee to appoint a successor solely on his own judgment
without consulting the ruling power ; but this should be done
according to the intention of the waqif."
On the 18th December 1830, the Provincial Court (present Mr.
C. J. Middleton), gave judgment conﬁrming the decree of the
Zillah Court on the following grounds :—1st, that from the docu
mentary evidence adduced, mal-appropriation and corruption on
the part of the appellant's father, of the appellant himself, and
his colleague, Bakir Uli Khan, had been clearly established—2nd,
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of such endowments was vested in the Board of Revenue, who,

on proof of corruption and marl-appropriation by the trustees of Kﬁriz moi
the trust-property, had removed them, it was not for the court Gover’nm',“
to reinstate them—and 3dly, that whereas the appellant states
his nomination and appointment to the trust to have been made
in 1220 B. S., the various applications made by the appellant’s
father, show that the latter was in charge of the trust so late as
1223. The appeal was accordingly dismissed.
‘The appellant then applied for a special appeal to the Sudder
Dewanny Adawlut, which was admitted on the ground that,
though the Provincial Court had applied to the Mahomedan law
ofﬁcers for an exposition of the law applicable in the case, no re
ference had been made to it in the decree of that court.
By the Court, Mr. C. R. Barwell :—“ The appellant’s claim is
.founded on his appointment to the oﬂice of mootawullee under a
deed, dated 1st Magh 1220 B. S., executed by his father Rujub
-Uli Khan, the appointee of the original founder or appropriator.
-He complains that the Board of Revenue and the local agents at
Hoogth ejected him from ofﬁce on charges of corruption, and
appointed one Uli Ukbar Khan, a perfect stranger, ﬁrst as ameen,
and afterwards as mootawullee of the establishment. In my opi
nion there is no proof that the appellant ever entered on the du

ties of the olﬁce which he claims, that he ever received any part
of the allowances, or was ever in the management of the trust.
Rujub Uli Khan, the father of the appellant, certainly did not
resign at the date of the deed appointing the appellant, for in
certain judicial proceedings subsequent to the year 1220 B. S.,
Rujub Uli Khan himself appeared as still the mootawullee : he
continued to draw the allowances of mootawullee in his own
name ; and he never intimated his resignation of the ofﬁce or the
appointment of his son as successor, to any Government func
tional-y, although in consequence of the death of the original ap
propriator he had no power or authority to appoint another moota
wullee in his room, without the sanction and approval of the
Government. The appellant lays much stress upon an order of

the Board of Revenue, dated 15th September 1818, respecting
the appointment of Uli Ukbar Khan, in which he (the appel
lant) is termed mootawullee: but no enquiry appears to have
been made on the occasion and the more casual insertion of
15 '
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the title in an ofﬁce order cannot avail as evidence in the use.
It is to be further observed that in the enquiry made by the

Wasiq Uli Collector, and under his authority, only anub Uli Khan and
Khan, v. the
Government.

Baqir Uli Khan were implicated, the name of the appellant not
appearing. The real trustees were proved guilty of corruption
and moi-appropriation of the wuqf property, and very properly
removed; but the appellant was not even mentioned as a trustee,
and no curruptiou was proved against him, The name of Rujub
Uli Khan moreover continued in the Collector’s registry of landed
proprietors as the party in possession of the endowed lands, until
he was ejected subsequently to 1220, under the order which
ﬁollowed the enquiry into his conduct. Further the number of
trustees was restricted to two, and the two ofﬁces were ﬁlled by
Rujub Uli Khan and Baqir Uli Khan. All these circumstances
tend to prove that the deed appointing the appellant was never

actually enforced.

His claim therefore to a portion of the allow

ances of the mootawullee, and to be re-appointed to an oiﬁce which
he has never held, falls to the ground ; and the decree of the Pro
vincial Court must therefore be conﬁrmed. As it appears how
ever that Rujub Uli Khan did really nominate the appellant as

his successor, and as no corruption or incapacity has been proved
against him personally, I think he has the best title to the ma
nagement of the trust, should the Government think proper to take
his claim into consideration. As the expression of this opinion
goes beyond the mere conﬁrmation of the decree of the Provincial
Court, and as the case is one of considerable importance, I wish
it to be submitted to another Judge.
The case was then laid before Mr. T. C. Robertson, who, bc~
vfore entering upon the merits of it, submitted for the considera
tion of the Court at large the point on which the zillah court had
mainly decided, via, whether the suit was cognizable by the
civil- court. The subject was considered at length by the jude
of the Court, and ﬁnally referred for the opinion of the Western
Court of Sudder Dewanny Adawlut. The minutes recorded by
three of the judges of the Calcutta Court, and the reply of the
Western Court, which are given at the end of this case, will show

that the point was decided in the aﬁirmative.
Mr. T. C. Robertson.-~“ The deed executed by Haiee Mohum—
mud Mohsin, dated 9th Bysakh, 1213 B. S., has the following
clause, ‘ after me the mootamxllees have the power to continue
123 _
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whatever they may deem proper, and to abolish whatever they
may deem improper.‘ This shows that the trust was of the na
ture of a towleent mi-ul-waseeut or testamentary trust, and this
it has been declared to have been by the expositions of the Ma
homedan law which appear on the record. It is further provided

in the deed ‘ that whenever a mootawullee or trustee may ﬁnd
himself unable to conduct the duties of the endowment, he may
appoint any one whom he may think most ﬁt and deserving as
mootawullee or trustee in his stead.’ This provision establishes
the right of the mootawullee to appoint his successor. The ap
pointment of the appellant by his father, Rujub Uli Khan, one
of the original trustees, is clearly established by the towleeut
nameh appointing the appellant, executed by his father on the

1st Magh, 1220 B. S.

The execution of this document has not

been denied by the Government, and nothing has appeared to
impugn its authenticity and validity. Moreover the possession
of the trust property and the management of the establishment
by the appellant, are, in my opinion, proved by the proceedings
which were held on certain petitions and applications presented

by the present mootawullee, Uli Ukbar Khan.

I do not think

the fact of the name of anub Uli Khan having been continued
in the Collector’s registry of landed proprietors, is sufﬁcient to
rebut the evidence adduced to prove that the appointment of the

appellant was carried into actual operation. I do not doubt the
power of the Board of Revenue to remove a trustee of a religious
endowment on proof of corruption, but the legal proofs of cor
ruption are wanting in this case. The revenue authorities ap
pear to have proceeded chieﬂy upon the reports of the amecn Uli
Ukbar Khan, who probably was himself looking forward to the
trusteeship, (to which indeed he was subsequently appointed,)
and who therefore was not a person disinterested in the result of
the enquiry. Under these circumstances I am of opinion that
the plaintiff is entitled to a decree for what he claims, viz., res¢
titution to ofﬁce, and payment of his share, as mootawullee, of

the net proﬁts of the lands. At the same time I am of opinion
that as the other trustee Baqir Uli Khan is insane, and the sp

pointment of joint trustees is likely to lead to disagreements be
tween them, and consequent injury to the trust, the Government

should interfere to appoint a person to the active management of
the endowment, the appellant being allowed his share of the
s 2
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trustee’s allowance. I would reverse the decrees of the Zillah and
Provincial Courts.
The case must therefore be sent on for an~
Wasiq Uli other judge—and should he be disposed to concur with me in all
Khan. '0. the
points with the exception of that part of my opinion which would
Government.
go to exclude the appellant from the active management of the
trust, on the appointment of a trustee by the Government, I shall
be ready to re-consider that part of my judgment.”
Mr. C. W. Smith.--“ There are three points for consideration
in this case, First, the competency of the civil courts to entertain
the suit. Secondly, what grounds under the Mahomedan law and
Government regulations, are sufﬁcient to authorize the dismissal of
a trustee, and who is the proper authority to take cognizance of
such matters? Thirdly, whether under the circumstances of the
case there are suﬂicient grounds for interfering with the orders of
the revenue authorities in the present case.
1836.

The ﬁrst point has been settled by the opinions of the Pre
sidency and Western Courts of Sudder Dewanny Adawlut, de
claratory of the competency of the civil courts to entertain the
suit.
. As to the second point, the precedent of Mohummud Sadiq,

appellant, versus Mohummud Uli and others, heirs of Mohubbut.
Uli, respondent, ( page 17, Vol. I., Sudder Dewauny Adawlut
Reports,) and the futwas on the record of the case now before the
Court, are clear as to proved corruption and malversation being
sufﬁcient grounds for the removal of a mootawullee. The power
of removal is to be exercised by the waqif or appropriator, then
by the wusee or executor, and then by the qazee or the ruling
power. The power vested in the Government in this respect has
been delegated by Regulation XIX. 1810, to the Board of
Revenue.
_
Then as to the third point. The documentary evidence on
the record shows that various dissensions and disputes existed
between the mootawullees Rujub Uli Khan and Baqir Uli Khan,
which led to extravagance of expenditure, to derangement and
confusion of every kind in the management of the trust, and to a
want of punctuality in the payment of the Government revenue,

which in fact occasioned a temporary attachment of the endowed
lands.
'
It is further shown by the same evidence that in the years
1229, 1221, and 1222, B. 3-, the same mootawullees corruptly
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made sundry charges on account of disbursements, which they
were not competent and authorized to incur: that heavy sums
which have not been accounted for, were misappropriated by
them : that monies belonging to the trust were given by them
to their relatives, and some portion of the proceeds were expended
in the payment of bribes to certain native functionaries, added to
which it has been shown that the mootawullees were parties to
fraudulent attempts to alienate to private purposes part of the
real property belonging to the endowment. The Board. of
Revenue therefore acted with perfect propriety when they ordered
the dismissal of the trustees. These were Rujub Uli Khan ;.the

father of the appellant, and his colleague, Baqir Uli Khan, and
on their dismissal the ofﬁce of mootawullee became vacant.
For the reasons stated by Mr. Barwell, I fully concur with him,
that the appellant was never put in management of the trust
under the towleeutnameh of the lat Magh, 1220 B. S. It is
further shown, as stated in the letter of the Board of Revenue, of

the 12th September 18l7, that the connexions and relations of
the mootawullees, including the appellant, had disqualiﬁed them

selves for the ofﬁce of trustees by becoming parties to the corrupt
transactions above noticed.
I therefore concur with Mr, Barwell in dismissing the appeal,
and make ﬁnal the judgment proposed by him.”
On the disposal of the case by Mr. Smith, the appellant pre
sented a petition claiming a reference to another judge, the case
not having been decided by two concurring voice against the
judgment of Mr. Robertson, for though both the deciding judges
agreed in the ﬁnal dismissal of the appeal, they differed as to a
'most material fact, viz. whether the appellant was shown to have
been guilty of corruption, Mr. Barwell being of opinion that he
was not, whereas Mr. Smith held, that he was proved to have
been mixed up with the corrupt proceedings of the trustees.
The Court observed on this petition that although the deciding
judges concurred in regard to the dismissal of the appellant's
claim, they differed in regard to the proof of corruption on the
part of the appellant, and his primary claim (subject to the
decision of Government) to the ofﬁce of trustee : and that it was

on the very point last-mentioned, that Mr. Barwell had sent on
the case for the opinion of another judge. They were therefore
of opinion that the case was incomplete and required another
'
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voice. It was accordingly laid before Mr. Money, who recorded
ﬁnal judgment as follows :
“The appellant claims the ofﬁce of trustee under a towleent
nameh executed by his father Rujub Uli Khan on the 1st Magh
1220, the power of nominating a trustee having been vested in
him as mootawullee, under the original deed of trust and appro
priation executed by Hajee Mohummud Mohsin, and complains of
the acts of the Board of Revenue, who, as alleged by him, ejected

him from the office of trustee without proof of corruption. The
case involves the following points for consideration :
1. Whether the trust deed executed by the waqif or ap
propriator, was a towleeut and waseeut or a trust and devise, or
merely a towleeut or trust?

2. Whether the appellant was ever put in charge of the trust
render the deed executed by his father’l
3. Whether any corruption has been proved against him,
rendering him liable to dismissal from the ofﬁce’l

Dictum—
that a moota
wullee
ap
pointed under

4. Whether in the event of its being a trust and devise, the
claim of the appellant as regards his succession, according to the
deed executed by his father, can be held good without the sanc
tion of the authority in whom the control of religious endowments
is vested, and whether the provisions of Regulation XIX. 1810,
are thereby aﬂ'ected P
In regard to the 1st point I am of opinion that the deed
executed by Hajee Mohummud Mohsin was of the nature of a
testamentary trust ; but that did not authorize the mootawullees
to dispose of any part of the property forming the subject of
endowment, or to perform any act in opposition to the terms of
the original trust.
On the second point I agree with Mr. Burwell, that the
appellant’s personal management of the establishment and pos~
session of the trust, have not been established, for his father was
clearly in the management of it, subsequently to the execution of
the deed executed by him on the 1st Magh 1220, B. S.
My opinion on the third point is, that corruption on the part of
the appellant has not been established.
~
And lastly, I do not think that, under the terms of the original
trust deed, the endowment could have been excluded from the

control and superintendenee of the Board of Revenue, who in my

a testamenta

ry trust, with opinion possess the right of control over such an establishment, as
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well as over an absolute towleeut.

Under the provisions of See

161
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tions ll, 1?, and 13, of Regulation XIX. of 1810, Rujub Uli

Khan had no power to appoint a successor in his stead without
the knowledge and consent of the revenue authorities. There is
no reason for exempting this case from the operation of that regu
lation, which is generally applicable to all cases of endowment for
religious purposes.
Concurring with Mr. Barwell, I conﬁrm in all points the judg
mmt proposed by him.”

power to no
minate
his
successor, can
not, under Re<
gulation XlX.
1810, appoint

such successor
without
the
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revenue autho
rities ;
but
point
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ruled.

Ma. Ronssrsox’s MINUTE.—I am of opinion that a suit for the
recovery of the situation of mootawullee and the emoluments
annexed to it, may be entertained, not only because such a proce

dure appears to be contemplated in the 15th Section of Regula
tion XIX. of 1810, but because I cannot bring myself to believe,
that it was the intention of the legislature to exempt, in this one
instance, the acts of the revenue authorities from that judicial
revision to which they were formally subjected by Regulation III.

of 1793.

'

At the period when Regulation XIX. of 1810 was passed, the
legislature professed to be guided by the spirit of the original re
gulations, the noble founder of which had proclaimed his opinion
(vide Harington's Analysis, page 26,) that “ there is no class of
“men over whom the Regulations should have a stricter control,
“than the oﬂicers who are entrusted with the collection of the
“ public revenue.” Had it been intended therefore. at such 11 pe
riod, to invest the Board of Revenue with a discretionary control
over all the wuqf tenures, involving, as these do, some of the
most valuable property in the country, I must maintain that we
should not have been left to infer this from the absence of any

provision to the contrary, but should have been told in clear and
unequivocal language that such was the design of the legislature.
It is to be observed also, that even if it Were to be held, that the
Regulation XIX. of 1810, imparts no powers to the courts ofjus
tice, still it must be admitted that it takes none away, and that
therefore if, previously to its enactment, asuit of the description
under consideration could have been received, there is nogood

reason why it now should be rejected.
_
To me however it appears that the 15th Section distinctly re
oognizes the competence ofthe civil courts to admit-suits regard.
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ing transactions arising out of that Regulation ; and this conclu
sion is strengthened by observing that, in the list of persons eligi
ble to the situation of local agent, no mention is made of any ju
dicial authority.

In as far, however, as the removal of the pre

sent plaintiff can be accounted an act merely of the Board of Re
venue, a majority of our number take the same view as I do of
the meaning of Section 15 of the Regulation under consideration ;
but a distinction has been drawn between such an act and one
that has received the conﬁrmation of Government, to which I
cannot subscribe.

In Section 11, Regulation III. of 1793, it is

declared that a party aggrieved by an act of the Board. has his
remedy in a suit against the Government. Thus it appears that
the Government, in the very enactment by which their acts are
subjected to judicial revision, identiﬁes itself with its own func
tionaries; and it consequently in my opinion follows, that the
character of any act performed by the said functionaries, cannot
be in the slightest degree altered by such merely ministerial con
ﬁrmation as is implied in the approval, however recorded, of an
exparte and extra judicial report.
The argument deduced from Mahomedan law, in favor of the
right of Government, as the sovereign, to assume charge of any
endowment, which may be proved to its satisfaction to have been
mismanaged, would be conclusive, were it not that the British
Government has in the preamble to Regulation III. of 1793,

solemnly divested itself of its judicial powers and lodged the same
in its courts of justice.
It is to the sovereign in his judicial and least despotic capacity,
that the Mahomedan law imparts the power over endowments.
This I think is clear from the wording of every futwa, and is
conﬁrmed by the well known fact that, in countries under Maho
medan rule, the wuqf tenure is created for the very purpose of
sheltering property, which nothing else could protect from the
grasp of generally unlimited power.
In the case now before us it is alleged, that no enquiry ap
proaching to what can be called a judicial investigation has as yet

been instituted; that a- report made by an ameen has been adopt
ed and acted on by the revenue authorities, without an attempt
having been made to ascertain its correctness ; and that the very

ameen, by whom that report was made, is the individual whom
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those authorities have placed in the situation of mootawullee,
from which the plaintiff has been ejected.
As I cannot believe it to be the intention of the legislature,
that the doors of the courts of justice should be closed against a
party soliciting a regular judicial investigation of the suit found
ed upon such allegations, I am of opinion that the said suit should
be admitted and decided on its merits.
MR. Basnnos’s MINUTE—The constitution of our courts
having avowedly been framed upon
Vide preamble to the principles of enabling every indivi
Regulation III. of 1793, dual to obtain redress for any injury
also Sections 8 and 11 he may sustain in his person or pro
of the same Regulation. perty, and the Government having
‘
rendered itself amenable to the courts
of civil judicature for any acts done by itself or its public ofﬁcers
in their oﬁcial capacity in opposition to the Regulations, I appre

hend that, in order to constitute any particular description of
injury an exception to the general rule, and to take it out of the
cognizance of the law, it was indispensany necessary to have
declared it so;’and therefore in the absence of any legislative

enactment depriving the courts of the exercise of their judicial
functions, with respect to cases of the same nature as Wasiq
Uli‘s, I cannot avoid coming to the conclusion that, under the
rules contained in Section 15 of Regulation XIX. of 1810, the

orders of the Board of Revenue removing him from the superin
tendence of the endowment are not ﬁnal and conclusive against
his rights ; for, admitting that section to be ambiguoust worded,
any doubt which could arise of its meaning is entirely removed
by the marginal epitome of it, which runs thus—“ Individuals
deeming themselves injured by any orders passed under this Re
gulation” are “ not precluded from suing for the recovery of their
rights in the manner prescribed in the Regulations.” I am ac
cordingly of opinion that the courts were competent to receive
and try the suit preferred by Wasiq Uli.
Ma. BARWELL’S Minna—I have recorded in this case my opi
nion that the appellant never was in fact constituted mootawullee ;
and therefore that his suit for 00mpensation on account of the
loss of that ofﬁce cannot be maintained. If proof had been given

of his having been in possession of that oﬁce, the question raised,
1'
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and treated in the minutes of the respective judges, would have
been pertinent to the circumstances established on the record.
Wasiq Uli But the appellant‘s case is left without any foundation, unless it
Khan, v. the
be shown that he was actually and legally possessed of that advan
Government.
tage, for the deprivation of which he seeks redress. I contend
1886.

therefore that it is unnecessary for the decision of the case, that

any doctrine should be declared, or general rule laid down by the

Sudder Dewanny on its competence, or otherwise, to entertain
this or similar suits. I have no objection however to state my
opinion that the jurisdiction of the Court does extend to them.
Admitting even that the order of deprivation received the sanc
tion of Government, still the authority making the statement, on
which that order was founded, must be held responsible for its
justice and correctness. And in no other way than by the in
stitution of a suit, and by the trial of it, can any party complain
ing of injury from such statement enjoy an opportunity of proving
the partiality or error of such representation; neither is it con
sistent with the principles of justice that any difﬁculty or obstacle
should be opposed by the supreme authority to the rectiﬁcation
of such material defects, supposing their existence to be esta
blished, in which case the reversal of the order of deprivation
would ensue, on production of the decision of the Court to the
eﬁ'ect that it was based on insufﬁcient or mistaken grounds.
But in the actual case it seems to me that the real point at
issue is whether Wasiq Uli ever was legally constituted moota~

wullee or not.

My conviction is that he never was so, and there

fore that his suit for damages on account of deprivation of that
ofﬁce is vitiated at its source.
Lmsa or ran Rsersrsa or run Wssrmm Couar TO THE Rnexsrsa

or run Passrnsscr COURT, DATED 18TH JULY 1834.
I am directed by the Court to acknowledge the receipt of your

letter of the 18th ultimo, regarding the case of Wasiq Uli, with
the minutes of the judges of the Presidency Court thereon.
2. The Court‘understand the case to be as follows :
' Hajee Mohummud Mohsidduring his life wrote a document by
which, as he had no heirs, he ordered the proceeds of an estate
to be appropriated—
'
1st. To the maintenance of an imambarah,
2d. To that of two mootawullees for the administration of the
hands,
_
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l55

CASES IN THE SUDDER DEWANNY ADAWLUT.
3d.

To that of certain other individuals mentioned in a

1836.
-_-__

separate list.
Wasiq Uli
Under \this deed the plaintiff Wasiq Uli became mootawnllee K ban,
1:. the
and administered the funds. The Collector and Board of Revenue, Government.
apparently on a charge of misappropriation, deprived him of the
ofﬁce of mootawullee, and, having attached the estate, adminis

tered the funds through an ameen. Wasiq Uli has broughta
regular suit in order to regain possession of his ofﬁce, of which
he considers himself to have been unjustly deprived. The point
which has been discussed by the Presidency Court and which is
referred for the Court’s opinion, is simply whether this suit can be

admitted.
3. Under the terms of the deed it appears that Wasiq Uli has
been duly appointed mootawullee, and that, in the event of his
ﬁnding himself unﬁt for the task of manager, he may appoint a
ﬁt person as manager in his place.

4.

Under the provisions of Sections 3 and 5, Regulation XIX.

1810, the Board of Revenue are required to take care that such
endowments are duly appropriated to the purpose for which they

were destined, and to prevent misappropriation, care being had
not to infringe any private rights, (Section 10) ; and by Section
15, orders passed by them with respect to the appropriation of
such lands, the, are liable to an appeal to the regular courts,
where any individual considering himself aggrieved may sue for
the recovery of such lands, &c., as well as for damages.
5. The point now referred is not whether a misappropriation
has taken place, or whether private rights have been infringed by

the orders of the revenue authorities, but merely whether a suit
which charges the Board of Revenue with an infringement of
private rights, viz. an unjust deprivation of Wasiq Uli, can be
admitted. The Court are of opinion that such a suit can be en
tertained. The Court at the same time remark. that the decision
Of this point is entirely unconnected with the determination of
the extent of the authority of the Board of Revenue under the
Regulation above quoted; a matter which remains to be consi

dered in deciding the case after its admission.
REMARKS.
The questions of whether the appointment of the appellant to the

trusteeship by Rujub A'lee Khan was valid or not, and of the ex
1 2
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tent of interference which can be legally exercised by the revenue

1836.

authorities under Regulation XIX. 1810, in regard to such ap
Wasiq Uli pointments, were not positively ruled by the judgment of the
Khan, 0. the
Government.

Court, under the exposition of the Mahomedan law as contained
in the opinion of the Muddrissa m001vees and the law ofﬁcers of
the Sudder Court. It may be assumed that the appointment of
a successor by a mootawullee or trustee, himselflegally appointed
and duly empowered by the original deed of appropriation to
make such appointment, and faithfully and efﬁciently discharging
his trust, would be a legal and valid appointment; and that the
trustee so appointed cannot be remoVed by the ruling power
without proof or strong presumption of corruption or incompeten
cy. (See Macnaghten's Principles of Mahomedan Law, No_s, 5,

6, 8, 10, pages 69, 71.) By Regulation XIX. of 1810, the general
snperintendcnce of all endowed property is vested in the Board
of Revenue assisted by local agents ; and the terms of some of the

provisions of that enactment clearly show that, in proceedings
held under it, the revenue authorities are required to have respect
to the express conditions of the deed of appropriation, the inten
tions of the appropriator, and the particular law applicable to the

case.

The futwas further clearly shew that conformany to a

deed of appropriation, of the nature under consideration in the
above case, one of the mootawullees Could not act solely in the
trust affairs, nor could he appoint a sole successor, but that, on a

vacancy unprovided for occurring, the appointment rested with
the ruling power.

BABOO BRIJNERAIN SINGH, Appellant,

1 836.

versus

September 29.

RAJAH TEKNERAIN SINGH, Respondent.
An agree.
ment to give
up a portion
(l) of the pro

perty claimed,
to a person on
condition of
his advancing
the funds re
quired for the

costs

of suit

(the champer
ty of the law

of

England)

held
to
illegal.

THE respondent instituted this action in the Zillah Court of
Tirhoot, against Dhnrj Singh, the father of the appellant, to ob
tain possession of a two anna share of talookas Punjguehea and
Beejulpore, Pergunnah Ooturkhund, and other lands, under the
following circumstances :—
The plaint set forth that the defendant was entitled in right of
inheritance to a moiety of the talookas and other property men
tioned, but had been ejected by the proprietors of the other

moiety.

The defendant applied to the plaintiﬁ‘ for funds to

be

enable him to sue for the recovery of his rights 3 which the plain
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tiﬂ‘ advanced on the defendant consenting to execute a deed where
by he bound himself, in the event of success, to transfer a two
anna share of the property to the plaintiff. The plaintiff advanc
ed the necessary funds, and succeeded in carrying the case suc—
cessfully through the civil court, and, in execution of the decree
thus obtained, the defendant got possession of». six anna and the
plaintiff of a two anna share of the property. Subsequently how
ever by a course of fraud and collusion with the proprietors of
the other moiety of the talooks, the defendant contrived, through
the agency of the Magistrate's court, to get the plaintiff ousted
from his two anna share ; for the recovery of which he now sues.
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1886.

Baboo Brij nerain

Singh,

1?. Rajah ’l'ek
nerain Singh.

The case was referred for trial to the Principal Sudder Ameen
of the District.. At this stage of the Proceedings the defendant
died, and was succeeded by his son the present appellant.
The defendant repelled the claim. He admitted the execution
of the deed on which the plaintiff rested his action ; but stated
that the plaintiff had never fulﬁlled its conditions, as he had
never advanced any thing to defray the charges of the law suit
alluded to, and could not therefore recover the compensation
agreed to be made to him on his complete performance of the
engagement he had entered into. At the time of the execution

of the deed moreover, a diﬁiculty occurred to the defendant's I
father arising from the consent of the present defendant to the
transaction being wanting ; the plaintiff then agreed that if any
objection on that score was subsequently raised, he would relin
quish all claim to the land, and give up the deed on receiving
back the amount that might be advanced by him. The defen

dant denied that the plaintiff had ever obtained possession of
any part of the land in execution of the decree, as stated by him.
The Principal Sudder Ameen gave judgment in favor of the
plaintiff. His decision was confirmed by the Zillah Judge.

A special appeal was then admitted by the Sudder Dewanny
Adawlut, on the ground that the legality or otherwise of the

alienation of ancestral property, such as that involved inthe present
case, without the consent of heirs, had not been sufﬁciently con
sidered by the lower courts.

By the Court, Mr. G. Stockwell.—-“Agreeably to the decision
in the case of Motee Lal, versus Mitterjeet Singh, decided on the

29th June of this year“, the alienation of the property in this
132
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case by Dhnrj Singh, without the consent of the present appel
lant, was against those provisions of the Hindoo law to which the
property is subject ; for there was no absolute necessity for the
alienation, as the appellant’s father, if actually unable to pay the
expenses of a law suit, might have sued as a pauper. But
further, the transaction itself is of an illegal character with
respect to the principle recognized in the case of Ram Gholsm
Singh, versus Keerut Singh and others, page 16, volume IV., Sudder
Dewanny Adawlut Reports, and other precedents of this Court,
which have been recorded. These former judgments have ruled
that such proceedings are a. species of gambling, and cannot be
sanctioned by a court of justice : and this one consideration is
alone sufﬁcient for a dismissal of the claim. I would reverse the
decrees of the lower courts."
Mr. Barwell concurred.

THAKOORAIN MUSSUMMUT ROOPNATH KONWUR,

“u.

December 3.

Winow or Tnaxoos Snmxs'rn Sanss Dso,
Appellant,

versus
MAHARAJAH JUGGUNNATH SAHEE DEO,
Zumeendar of Chain, Nagpore,
Respondent.
An action
by
the zu
meendar
of

THE respondent instituted this action in the Zillah Court of
Ramgurh, against the appellant, for the resumption of mouzali

Uhota

Lohuruka and others, in all 37 villages, which had been held as
a jagheer by Thakoor Shibnath Sahee Dec, the husband of the
appellant.

Nag

pnre, for re
sumption of a
jagheertenure,
was decided in
his favor on
the ground of

local usage.

The plaint set forth, that the pergunnah of Chota Nagpore
was the ancestral property of the plaintiff; that numerous
villages had been given in jagheer in lieu of service ; and it was
the custom that, on the death of any jagheerdar without children,
his jagheer reverted to the zumeendar. Among the jagheerdars
was Thakoor Shibnath Sahee, who died childless in the month

of Asarh 0f the Sumhut year 1877, (corresponding with July
1820.) In consequence, the plaintiff’s father Maharajah Gobind—
nath Sahee made a summary application to the Zillah Court for

the resumption of his jagheer ; but he was referred to a regular
132-33
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suit The plaintiﬁ‘ consequently sues for the resumption of the
jagheer, his father having died shortly after the above order was
passed.

Thakonraiu

Musst. Ror-p

The defendant denied that the jagheer was granted to Thakoor

|;uv.h Konwur,

o. i\ aharajah
J ng gu nnath

Shibnath Sahee, but stated that the original jagheerdar was
Sahee Deo.
Thakoor Luchmnn Ray, the ancestor of the plaintiff’s husband,
Q
many of whose descendants where still alive ; that it could not
be said therefore that the jagheer was liable to resumption in
consequence of there being no persons entitled to inherit 5 that
the defendant's husband had inherited the jagheer, and upon his

death it devolved upon the defendant his next heir; and that
there was nothing in law or practice to warrant the resumption
sued for.
The plaintiff in reply adhered to the statement of his petition
of plaint that the jagheer was granted to Thakoor Shibnath
Sahee, who dying childless, the grant according to usage reverted
to the zumeendar.
On the abolition of the Zillah Court of Ramghur, and the an
nexation of part of its local jurisdiction to that of the Governor
General's Agent at Hazareebagh, the case was transferred to that
ofﬁcer for disposal.
The Agent gave judgment in favor of the plaintiff, with refer
ence to the local usage under which the zumeendar resumed the
jagheer of a jagheerdar dying without lineal descendants, to
whom the possession was always restricted, though the grant was
hereditary, and conveyed in the terms nussulun-bad-nussulz'n.
The defendant then appealed to the Sudder Dewanny Adawlut.
By the. Court, Mr. W. Money :—“ It is established that the
jagheer was conferred in lieu of service, and that it has been the
practice for the zumeendar to resume such grants on the death
of the jagbeerdar without lineal descendants. The decree of the
Agent's court must be conﬁrmed.

REMA RKS.

The following extract from a letter addressed by the Collector
0f Ramghur on the 5th August 1792, to the Board of Revenue,
will more clearly explain the nature of the jagheers to which re

ference is made in the above case.

.
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“ Para. 2. About a hundred and ﬁfty years ago the zemindar
of Ramghur caused an estimate to be made of the yearly value
Thakonrain of each village in his zemindaree, which when completed was
Musst. Roop
math Knnwur, called the kamil jumma and has never undergone any alteration.
1836.

n. M aharajah
J u g g u nnath

“ 3.

At that time the country was very uncivilized, and the

Sahee er.

petty rajahs constantly disputing amongst themselves; this made
it necessary for the zemindar of Ramghur to keep up a large
military force, which be effected by granting portions of land
as jagheer to different persons, on the express condition of their
having a certain number of armed men, as particularized in their
sunnud, ready to assist him in the defence of his own country
or invasion of others, whenever they might-be called on; and as
the zemindar was not at that time under any control, he resum
ed or continued the lands as interest or inclination led him.
“ 4. As soon as the country was taken possession of on behalf
of the Company, the Collector received daily representations
against the zemindar for unjustly resuming jagheers; and as it
did not appear on enquiry that any sufficient cause could be
assigned for the resumptions, he thought proper to interfere and

prohibit the zemindar from attaching any lands in future without
permission 3 this mode is still practised here, and it was this step
which led the jagheerdars to conclude they had a property on the
soil, and were independent of the zemindars.

“5.

On our troops being stationed in different parts of the

district, the necessity for the armed rabble kept by the zemindar
as abova stated ceased, and it was thought expedient to require
the jagheerdars to pay a certain annual revenue in lieu of maintain~
ing the people speciﬁed in their sunnuds; this measure caused
considerable discontent at ﬁrst, not was it ﬁnally determined
What proportion they should pay till Mr. Dallas’ time, who ﬁxed
it at six annas per rupee on the kamil jumma ; but this created
further dissatisfaction because it was found out that very great

partiality had been shewn in estimating the lands, and that of
course this rate of payment though easy to some would be in
tolarable to others ; the zemiudar was therefore obliged to grant
deductions in his mofussil settlement to several people whose
revenue was excessive, which accounts for the diﬁ‘erent rates of

taxation that appear in the list of jagheerdars I transmitted to
your Board on the 9th July 1788.
134-35.
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“ 6. Notwithstanding this modiﬁcation of Mr. Dallas’ settle
1836.
ment, there is still an annual accumulating balance against the
Thakoorain
jagheerdars, proceeding from their lands not being cultivated,
Musst. Reop
the number of needy dependants they have to provide for, and nath Konwur,
v. Maharajah
J u g g u nnath
zemindar, he cannot, though they fall in balance, dispossess Sahee Deo.

the idea they have taken up that, as they are independent of the

them.

“ 7.

This is a source of considerable distress to the zemin

dar; his mofussil settlement being ﬁxed or mocurrery he' cannot
beneﬁt by any improvement of his lands, yet he is obliged to
continue jagheers in the hands of people, who by neglecting the

cultivation incur an annual balance, and whose poverty precludes
him from reimbursing himself by the sale of their effects ; neither
can the lands they possess be made liable, because it does not
appear they have any property in them.

“ 8.

I think the feudal tenures by which lands are held here,

the principle cause of their impoverished and uncultivated state,

and that they should be abolished ; and beg to recommend to your
consideration whether it would be more advisable to look upon
the jagheerdars in every respect as mocnrrerydars under the
semindar, without being subject to dispossessions while they pay
their stipulated revenue and behave themselves properly; they
might also, with a view of stimulating them to improve their _
lands, receive assurances of their being continued to their chil
dren on the same terms."

THE SALT AGENT AT JESSORE, Appellant,
1836

versus
December 22.

RADAMOHUN GHOSE CHOWDREE, Respondent.

THIS was an action instituted by the respondent against the
appellant in the Provincial Court of Appeal for the Division of
Calcutta, on the 25th January 1831, under the following cir
cumstances :—

A superin
tendent ofsalt
works in the
employ of Go
vernment hav
ing entered in
to an arrange

The plaintiﬁ‘ alleged that his father Kishen Dolal Ghose pos ment with the
l a i n t i 6',
sessed certain Bird (charity) lands in villages comprised within pwhose
khela
the pergunnahs of Eusufpore and Muttye, under a sunnnd or rees he had
taken posses~
grant of Rajah Sreekaunt Roy, the zumeendar of the estates. Lion of on be

In one of these villages named Nash-pore the Rajah had some
U
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1886.

salt khelarees ; he made a grant of ﬁre of these to the plaintiﬂ‘ in
the year 1192 B. E., the proﬁts of which were'to be appropriated

to the worship of Shiva. Accordingly the plaintiff worked the
khelarees,
and appropriated the proﬁts as enjoined. In 1201
ﬁxed compen
sation, which B. E., the Government established a khelaree in the same place,
was regularly
paid for a pe but the. Superintendent of the Government establishment, after
riod
0f 20
years, the Sud inspection of the grant in the plaintiff’s possessions, at ﬁrst
der Dewanny abstained from interference with his khelarees. At the close of
Adawlut held
that the Go the same year however, the Superintendent, Mr. Goodlad, annex

vemmcnt, to
allow him a

vernment oﬁi
ed the ﬁve khelarees ab0ve~mcntioned to the Government works,
cers in the salt
depar tinen t but gave the plaintiff a document stipulating that a compensation
could not with
draw from the should be made to him at the rate of ﬁfty maunds of salt per
ar rangement annum, being ten maunds for 'each khelaree.
The plaintiff ac
on the plea

cordingly received his ﬁfty maunds of salt every year from the
Salt Agent, up to the year 1222 B. E. The compensation has
been stopped 'from 1223, notwithstanding repeated applications
have been made by the plaintiff to the proper authorities. From
1223 to 1234, there is due to the plaintiff salt to the extent of
plaintiff‘sright
made by the 600 maunds, which, at 48 per maund is 2,700 Rupees, and in
Salt
Agent
within a peri terest equal to principal, making a total of 5,400 Rupees, for the
od of 12 years recovery of which the plaintiff now sues.
antecedent to
On the abolition of the Provincial Court, the case was referred
the institution
of the suit,
to
the Zillah Court of J essore.
held to
be
sufﬁcient
to
The defendant replied that the action was barred by Regula—

that the super

i n t e n d ent
had no autho
rity to enter
into it.
An admise
sion of the

renderthe case
cognizable un.
der the rule of
limitation.

tion XXIX. 1793, which distinctly prohibits the disposal in the
manner stated by the plaintiff, of salt manufactured at the
Government khelarees. Further, that wherever Government
khelarees were established, a compensation was made to the
landholders ; that the-document executed by Mr. Goodlad, which
moreover bears date after the enactment of the above regula
tion, was unauthorized, and could not be upheld. The prohibi
tion regarding the disposal of salt was continued by Regulation
X. 1819. The plaintiff moreover made no application respect
ing his claim either to the Salt Agent or the Board of Customs ;
and has now instituted his suit after a period of 16 years from
the date of the last payment, as alleged by himself, and there
fore he cannot be heard.

The Zillah Judge gave judgment in favour of the plaintiﬁ‘.
He observed that although it might be shown that Mr. Goodlad
was not authorized to execute, on the part of Government, the
136
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document which he gave to the plaintiff, yet'it was clear that
1836.
acting as the Agent of the Government he had taken possession
The
Salt
of the khelarees belonging to the plaintiff, and had made him a.
Agent at Jes
compensation, which the plaintiff had received for a period of sore, v. Rada
mohun Ghose
20 years from different agents, without any demur ; that when Chowdree.
the Salt Agent in 1223 refused the compensation, he was bound
either to make some new arrangement regarding the payment of
rent for the land on which the khelarees stood, (which was ad
mitted to be the plaintiff’s,) or at least to release the land, and
make it over to the plaintiff, neither of which he did. The Zillah
Judge was therefore of opinion that the plaintiff was equitably
entitled to some compensation, The plea founded on the rule of
limitation the judge did not consider tenable, as the plaintiff had
shewu that he had constantly made intermediate applications to
the authorities in the salt department, which however met with
no attention. For these reasons the judge gave a decree to the
plaintiff for the amount of his claim.
The defendant then appealed to the Sudder Dewanny Adawlut.

By the Court, Mr. J. Master :-—“ I would conﬁrm the decree
of the lower court, except as to the rate at which the salt annually
receivable by the plaintiff has been valued ; the judge has taken
it at 4-8 per maund ; whereas the evidence on the record would
rather show that it should have been taken at the aurung price
of 14 annas per maund. I would reduce the amount‘accordingly.’ ’
Mr. Stockwell :—“ I would dismiss the claim as barred by the
rule of limitation, the plaintiff having neglected to institute his
suit for a period of 15 years, and an application to the oﬁicers

entrusted with the collection of the revenuelbeing insufﬁcient to
bring the case within the legal limitation."
Mr. T. C. Robertson :—“ Mr. Goodlad took the plaintiff’s
khelarees and the land on which they stood, and allowed him a
certain compensation, which was paid regularly for a period of 20
years.

His statements and accounts must have been submitted

to the Board of Customs, who must therefore be presumed to
have been cognizant of the transaction, and it is now too late for
the Government oﬂicers to plead that the act was unauthorized.
The Board might have disclaimcd the act of their subordinate
and have cancelled it, in which case Mr. Goodlad must have been

held personally responsible; but as they did nothing of this kind,
they cannot, under the circumstances, be otherwise than bound by
U 2
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The
Salt
Agent at Jes
sore, v. Reda
mnhun Ghose

Chowdree.

the act of their subordinate agent. The plaintiff made repeated
applications to the ofﬁcers in the salt department for the payment
of what was due to them ; and the Salt Agent, in a proceeding of
the 8th September 1825, admitted the plaintifs right. Under
these circumstances I do not think the claim is barred by the rule
of limitation in Section 14, Regulation III. 1793, as the time for
calculating the period allowed for the institution of the suit must

be 12 years from the date of this proceeding.

The time may fur

ther be calculated from the date of the ﬁnal relinquishment,
by the Government, of the khelarees, which was in 1234 B. S. or
three years before the institution of the suit. I would conﬁrm the
decree of the lower court."

Mr. D. C. Smyth :—“ The grant of 10 maunds of salt annually
to the plaintiff made by Mr. Goodlad was never conﬁrmed by any
competent authority ; it is therefore of no avail. The plaintiff is
entitled to a settlement the same as all other landed proprietors
whose lands have been taken by the Government for the manufac
ture of salt, but nothing can be decreed to him upon the special
deed on which he has rested his claim. I would order according
1y.
Mr. Hutchinson concurred with Mr. Robertson, and ﬁnally con

ﬁrmed the decree of the lower court.

1 887.
January 4

NEELMUNEE PAL CHOWDREE, Hsm or KISHEN
Cnusnan PAL Cnownuan, nscmsnn, and KISHEN
GOVIND PAL CHOW DREE, Appellants,
.

versus

RAJAH BURDAKAUNT BOY, Respondent.
JUGGOMOHUN Moonshee, the Surburakar, or manager, of the
A right of
actian,
lost
estates of the respondent, instituted the action, out of which this
under the law
of limitation, appeal arose, against the Collector of J essore and Kishen Chunder
(hiring the life
time of the Pal and Govind Chunder Pal Chowdrees, in the Zillah Court of
party in whom Jessore, under the following circumstances.
The suit was insti
the right ori
ginally vested, tuted on the 13th April 1825, and was laid at 1,475 rupees,
cannot be re
The plaint set forth, that pergunnah Yusufpore was the proper
vived by his
heir after his ty of Rajah Srikaunt Roy, the grandfather of the respondent;
death.

that in 1203 B. S., he gave the pergunnah Yusufpore to his son
Baneekaunt Roy, and Rooder Kaunt Roy his nephew; that, in
137—39
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consequence of their minority, Ramkannye was appointed their
guardian; that in 1204, Kishen Chunder Pal Chowdree and Go
Neelmnnee
vind Chunder Pal Chowdree had obtained a putnee tenure of
Pal Chowdree
mouzah Sultanpore, (with the exception of a small portion,) at a and another,
Rajah Bur
jumma of 535 rupees, on condition of giving up the tenure after 11.
dakaunt Roy.
realizing the amount pdid for it. In 1205, however, they collud
ed with Ramkannye, the guardian of the minors, and obtained
from him a deed of sale for the mouzah, stipulating to have it sepa
rated from the pergunnah as a distinct mehal, at a jumma payable
to Government of 491-15-8-2. This deed was antedated to the
12th Magh 1203. Withholding all mention of the putnee tenure,
they applied to the Collector of the District to have the separation
eﬁ‘ected ; which was accordingly done, on the guardian replying to
the application that he had no objections to urge against a com
pliance with its prayer. Rooderkaunt died : Baneekaunt, on at_
taining his majority, was engaged in many law suits, and had not
the means of paying the expenses of more. He died in 1225, leav
ing Burdakaunt a minor son, and the property came under the
management of the Court of Wards. The Court, on the discovery
of the frauds which had been committed, instructed the present
plaintiff to institute an action, with a view to set aside the illegal
separation of the mouzah from the general estate, and to recover
the same as part of the property of the minor son of Baneekaunt
Roy. This he accordingly does.
The Collector replied, that his predecessor had acted upon the
representation of the guardian of the minors Baneekaunt Roy and
Rooderkaunt Roy ; but that, it appeared to him, the guardian had
no right to alienate any portion of the real property of his wards.
The other defendants pleaded that the mouzah had been trans
ferred to them by an absolute sale, and that they had been in pos
session upwards of 30 years. The separation of the mouzah more
over was made during the life-time of Srikaunt Roy, the original

donor of the pr0perty to the ancestors of the minor Burdakaunt
Roy ; and had there been any objection to it, it could of course have
been then urged.
The judge of Zillah Jessore recorded his opinion that the deed of
sale pleaded by the defendants was a forgery, having been regis
tered in Magh 1211, sometime after the death of Rajah Srikaunt

Roy who died in 1207, though it purported to have been execut
ed in 1203 ; and further, that the guardian Ramkannye had no
139-40
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power to alienate the property of his wards. He accordingly gave
judgment in favor of the plaintiff’s claim.
Neelmunee
From this decree an appeal was preferred to the Provincial Court
Pal Chowdree
of
Appeal
for the Division of Calcutta, and from thence, on its abo
and another,
r. Rajah Bur lition, transferred to the Sudder Dewanny Adawlnt.
dakaunt Roy.
By the Court, present Mr. G. Stockwcll. —“ The ﬁrst point for
consideration is, whether the action can be legally entertained ?
I am of opinion that, under Section 14, Regulation III. 1793, and
Section 3, Regulation II. 1805, the action cannot be entertained.
Upwards of 12 years since the origin of the cause of action have
elapsed, and the plaintiff’s plea of minority will not avail. Rajah
Baneekaunt Roy attained his majority in 1211 B. S., and died in
1225, which was 14 years after he had attained his majority. He
did not sue during that period, and the _right of action must, there- '
1837.

fore, be considered as lost, no fraud, or force, having been proved,

to my satisfaction, to have taken place on the defendant’s ﬁrst
obtaining possession of the disputed mouzah. I would, therefore,
reverse the decree of the Zillah Court, and dismiss the claim.”

Mr. F. C. Smith concurred with Mr. Stockwell, and made ﬁnal
the judgment proposed by him.

1837.
February 22.

r" We

BEEBEE ,PUNCHUM KOOMAREE, Appellant,
versus

MAHA RAJAH GURUNARAIN DEO, Zemz'ndar of
Chuckla Packete, Respondent.

r"
According to
family usage,
the Rajah of
Pacheta (with
in the jurisdic
tion of the G0
vernor Gene~
ral‘s
Agent
for theilivisinn
of
Hazaree<
burgh)
has

THIS was an appeal from a judgment given by the Governor
General‘s Agent for the Division of Hazareebangh, in a case in
which the appellant was plaintiff, and the respondent defendant.
- The plaint set forth that the grandfather of the plaintiff bes—
towed upon the latter, at the time of her birth, two villages nam
ed Dalan and Bulmea. After his death, the plaintiff’s father gave
her in marriage to the son of the Rajah of Nagpore, and conﬁrm

the power of ed the grant of the two villages.
c a n c e 1 li ug
grants made
by his prede
cessors in the
raj.

The plaintiff’s husband died,

and her brother with the consent of her father brought her to
Kosur Gnrh.‘ The plaintiff's father, further, in 1819, made over
to her a quantity of land in various villages, in all 5'2 parcels, at
asmall jumma of 71 rupees, to be held by the plaintiff during her
life-time. In 1221 he made another grant of jungle lands called

Kishengunge, and afurther grant in 1222 of certain lands in mon
1&0
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1837.
zahs Agar and Koolbera to be held by her as lakhiraj. On the
death of plaintifs father, his widow burnt herself with his body.
Plaintiff then came under the guardianship of her brother. On Beebee Pun chum Kooma
his death in 1226 the defendant succeeded to the raj, and receiv ree, 'v. Malia
ed the rents payable by the plaintiff up to 1228, without making RajahGuruua
rain Deo.
any demur.

Towards the close of 1229, the defendant ﬁrst rais

ed objections to the plaintiff’s right to the property held by her,
and ﬁnally ejected her from the whole of it, with the exception of
the lands in mouzah Kishengnnge. She now sues for recovery of
possession in virtue ,of the grants made to her by the plaintiff’s
ancestors.

The defendant Rajah Gurunarain replied, denying the claim ;
he pleaded that according to family usage it was competent to
the party succeeding to the raj to cancel all grants made by his
predécessor, and that therefore the plaintiff’s claim could not
hold good.
Mr. Wilkinson, the Governor General's Agent, gave judgment
in favor of the defendant. He observed that according to the
family usage of the parties, the reigning Rajah was succeeded by
his eldest son, and that the others merely obtained a maintenance:
that the allowance to daughters was usually discontinued on their
marriage, but that should their husband be unable to support
them, a provision might be made for them by their own family;
and that widows on the death of their husbands who died pos
sessed of property were supported out of the estates of the latter.
The plaintiff then had no claim on the family of the Rajah of
Pachete for a maintenance, but on that of Rajah of Nagpore ; and
in fact she was in the receipt of a large allowance from her
husband's family. The late Rajah however had no power to give
the lands as lakhiraj. The Agent was of opinion that evidence
on the part of the plaintiff was altogether deﬁcient, and that
moreover the law was against her claim, and accordingly dismissed
the plaint.

The plaintiff then appealed to the Sudder Dewanny Adawlut.
By the Court, present Mr. F. C. Smith—It is clear that the
alleged grantor of the plaintiff had no right to make the lakhiraj
grants—the pergnnnah having been included in the decennial
settlement, and therefore the claim to the alleged lakhiraj villages

must be rejected.

As to the rest, the estate _of the Rajah of

Pachete is one of those of the nature adverted to in Regulation
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X. of 1800, which devolves entirely on the next heir of the reign
ing Rajah, who moreover according to the family usage, as
established by evidence, has the power of revoking and cancelling
all grants made by his predecessors, the power of making such
grants being restricted, in regard to the period of the grant, to
the life-time of the grantor. The appeal must therefore be
dismissed, and the decree of the Agent conﬁrmed.“

SURJA KUMARI, Appellant,

1837.

versus

February 23.

GANDHRAP SINGH and others, Respondents.
MADHUSUDAN SINGH, Appellant,

versus

Mo

ML ‘

07, .

THE SAME, Respondents.'l'
The author

ON the 12th July 1826, in the Zillah Court of Tirkut, the

of the Vivada
Chinlrimam' a appellants of above appeals jointly instituted an action against
Maithilawork,
hasomittedthe Karu Singh, Gandhrap Singh and others, whence arose these
daughter's son appeals.
They sought to establish their joint proprietary right
from series of
heirs, but ac in Asunar and other villages in Taluka Athlaka in perguunah
cording
to
other authori N issankpoor Goda as heirs to Alap Singh.
ties, including
The cause of action was estimated in the sum of sicca rupees
Maithila leunl
The
writers,
the 1,39 t-8-2, the triple of the revenue assessed thereon.
right of the parties were all descendants of th'm Singh, a zemindnr of Tirhut,
daughter's son
next
to
a and the table on the opposite page which shews the state of the

daughter isde
clared.
The
Sudder
l)e~
wanny Adaw
Iut
adjudge
that
the
daughter's son
is heir, dis
regarding his
omissionin the
said work, and
thus
ruling

common family renders unnecessary much verbal narrative.
On the 2d June 1804, Karu Singh against the two widows of
Alap Singh and Kumar Singh, in the Zillah Court of Tirhut, insti
tuted an action in which he sought to establish his right of pre
emption of the share of the patrimony which had descended to
Alap Singh from Bhim Singh. The property claimed was that in

" The point on which this case chieﬂy turned was more fully discussed
that the posi— in a suit, Maha sta Gurnnarain Dec, venue Anund Lal Singh, decided on
tion in the
Daya Krama the 24th February 1840, which will appear in the reports of cases for that
Sa ngraha, that year.
the daughter's
"I' Mr. Sutherland, who was engaged in these appeals on the part of the
son according
to
Mnithiln appellants, having been consulted by the Register of the Court in regard to
writers is not
an heir, is er~ the point thereby ruled, which is opposed to a position adopted by Sir W. H.
roneous. This Macnaghten in his Hindu Law, kindly furnished the report of the case here

position seems
published.
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litigation in the action which produced these appeals. He alleged

1837.

that the widows had effected a sale to the defendant Kumar Singh.
The decrees of the Zillah Court and Court of Appeal, in favor of

to here been

adopted by Sir

plaintiff, were reversed in the Sudder Dewanny Adawlut on the W .

H. Macs
naghten in his
Hindu
Law
without suﬂis
cient investi~

llth November 1808. Soon after the suit of Kai-u, Gandhrnp
Singh instituted an action against the same defendants to establish
his right as karta palm of Alap Singh. His claim was dismissed gation.

by the Zillah Court and Court of rippeal, by the latter on the
24th August 1808.
Subsequent to this on 27th March 1810, Ram Narayan Singh,
Rup Narayan Singh, and Karu Singh instituted an action against

the two widows and Umrao Singh, to recover the share of the pa
trimony in question by title of inheritance, subject to alimony to

the widows of Alap Singh. They alleged that the widows had sold
the estate to Umrao Singh.
By the defence the preferable hereditary right of the widows

was asserted and the sale alleged by the plaintiffs was denied.
Pending litigation in 1811, Pranu, the ﬁrst wife of Alap Singh,
died, and the other widow claimed to hold the whole.

Mr. Sealy,

the Zillah Judge, found that the four sons of Bhim Singh had di
vided their patrimony, and the villages claimed had devolved on

Alap Singh’s father and from him to Alap Singh. In January
1814 Mr. Sealy propounded a case to the pundit of the Court
in which the surviving descendants in 'the male line of Bhim
Singh were mentioned, but the existence of Alap Singh’s daughters

was not stated.

The pundit replied :-“ The widows will enjoy

the separated share of their husband during life.

After their

death a third of the property will revert to each set of the
representatives of . the brothers of Prahlad Singh. The third
reverting to the representatives of Hari Singh must be similarly
subdivided, and a third must be made over to each of his sons or
their representatives."

Mr. Sealy, on the 25th January 1814, passed judgment in those
terms.

“ The former actions rested on diﬂ‘erent grounds, there-I

fore this action is cognizable—but the claim is dismissed with
costs, because by the opinion of the pundit it appears that the
widows have a life interest in their husband’s estate.”

In 1820 Chh'atar Pat Das Putwari, servant of Daniya, proceeded
V
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criminally before the Magistrate against Chuni Singh, the husband
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of Surja Kumari, for alleged forcible seizure of papers and rent
Surja

Ku

belonging to the estate.

The Magistrate on the —- October 1820,

mari, v. Gan

dhrap Singh, bound over defendants to keep the peace, and made a reference
6w.
to the Judge to ascertain from the pundit the Hindu law on some

points at issue. This led to the trial of the issue of possession
under Regulation VI. of 1813. The parties to this issue were
v originally made, on the one side Daniya and Mahtab Singh, and
on the other side Umrao Singh, Horil Singh and Chuni Singh.
When Daniya died, Karu Singh, Rap Narayan Singh, Kanhya
Singh, Gandhrap Singh, Nawab Singh, Naul Singh, and Sumran
Singh claimed the reversionary succession under the Hindu law

and the judgment of Mr. Sealy.

Umrao Singh claimed also

seemingly under a bill of sale. Horil Singh had originally
asserted his possession under a deed of gift, but on death of
Daniya, Surja Kumari, wife of Chuni Singh on part of herself
and son, and Horil, on part of his son, claimed the succession by
inheritance, 0n 22d March 1832, Mr. A. Dick, the Acting J udge,
disposed of the matter by a summary decree to this effect.

“ Possession as under the deed of gift cannot be awarded, for it
never has been before set up at any period. The pundit of the
' Court consulted has given an opinion unfavorable to the daugh

ter and daughter’s son, but I am not satisﬁed with it.

I have

referred to texts of Vrihaspati, Katyayana and Manu“ cited in

the Jllz'tdcshard.

The pundit’s opinion is opposed to the same.

Let the estate be put under charge of an ameen who will manage

and pay into Court the net proﬁts—let the claimants institute
their respective suits in the Civil Court.”
In consequence Surja Kumari, in association‘with Madhusudun
Singh, her sister’s son, brought in the Zillah Court, as above stated,
the action whence arose these appeals. They rested their right on

title by inheritance under the Hindu law.

The defendants join

ed issue on the point of law, asserting that by the Hindu law as
received in Tz'rhut, the agnate kin of a deceased Hindu excluded
his daughter and his daughter's son. They likewise relied on

the decision of Mr. Sealy of the 25th January 1814, as decisive
of their right.
‘
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The plaintiffs ﬁled various judgments) and Vyavasthas in
support of their case. The Judge proposed two questions to

Ramnauth Misr, the pundit of the Court, which elicited from him

1837.
Surja

Ku'
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this opinion. “0n the death of the widow who succeeded to her dhrap Singh,
c.
husband’s estate, the distant Sapinda kinsmeu (the defendants
were such) are the reversionarics, and exclude a daughter and
daughter’s son ; for their competence to inherit and perform the
exequial rites of deceased is declared to be after such competence
of the distant kin in the male line, such also is the practice of

the Madldla country. Division or non-division makes no dif
fercnce.”-I
0n the 28d March 1833, the case came on for trial before the
Judgc, who passed this judgment. “ Let the plaintiff Surja
Kumari recover, and, under an injunction not to alienate during
life, enjoy the property claimed, receiving the proﬁts in deposit.
The other plaintiff has no interest in the estate of his maternal
grandfather. Let the defendants pay the costs." This judgment
rested on reasons thus expressed. “ From the Hindu ordinances
and from Mr. W. H. Macnaghten’s compilation on Hindu law, I
ﬁnd this is the series of heirs to the estate of deceased who left
no_male issue and died separated ; l, the widow ; 2, the daughter ;
3, the gotnja or kin of the same general family. Alap Singh
separated from his kin ; else his widows had not succeeded ; whilo
therefore Surja Kumari lives, the kin of Alap Singh, in the male
line, have no pretension to claim or interfere with his state, which

his widows enjoyed."

'

From this decision the two plaintiﬂ's preferred separate appeals
to the Court of Appeal at Patna. The defendants also appealed.
Surja Kumari was dissatisﬁed with the judgment because it
restricted her right to a life interest, and prohibited alienation;
' Included in these was the judgment of the Provincial Court of Patna in a
litigation which arose between Kesir Singh and Hunnuman Dutt.
Tirhut case, in which the right of a daughter's son was recognized.

It_is a

'I' In support of his opinion the pundit cited texts of Vrihaspati and Katy-'1'
yana to the effect that on death of the widow who succeeded to her husband‘s
estate it . reverts to “ his heirs," the Mitdcallard text of Yajnyawslkya which
recites order of heirs, and a text which recognizes validity of established local
usage.

He mentions these texts as cited in the Wrath Ckandrica, Viuadu

Chiiclamani, Vycvahara Muyukka, Mita'csharri, and other works current in
Maithiln.

v 2
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she added that on her death her son would be entitled to succeed.
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Madhusudun contended that his exclusion was contrary tothc
Hindu law.
Gandhi'ap Singh and the defendants who appealed denied that
dhrap Singh,
the
property in dispute was separated from the general ancestral
&c
estate, and asserted that the disputed property reverted to them in
preference to Surja Kumari. They also contended that the-claim
of plaintiffs was barred by Mr. Sealy’s judgment, urging that
in that case Daniya had claimed as-heir in succession to Pranu
and not Surja Kumari her daughter, and that Madhnsndun's
heritable right was obstructed by the predecease of his mother.
On 13th April 1833 the three appeals being conjoined came on
for trial before Sir James Harington, a Judge of the Court. He
found that Alap Singh had succeeded to his father’s estate which
he had held distinct and separate. He proposed therefore to re
verse the judgment of the lower Court, and to decree the property
claimed to the two plaintiffs in equal shares, with provision that
the share of Snrja Kumari should be considered as her estate
Surja

Kul

marl, v. Gan

heritable by her son.

The costs of both Courts he proposed to

charge to the defendants.

In support of his judgment, Sir James

Harington cited [the case of Shoo Das Narayan, versus Kamal Bas
Koonwur, (vide Reports, vol. III., p. 234, new ed., p. 313,) he also

referred to p. 47, vol. II. of Sir W. H. Macnaghtcn's Compilation on
Hindu Law.

The opinion of Mr. S. Cuthbert. the Judge who next

heard the case on the 21st May, differed from that of Sir James
Harington as to the question of law, but agreed as to the fact
found by Sir James.

He proposed to conﬁrm the decision of the

lower Court, because it appeared that Sir W. H. Macnaghten in
v0], 1., p. 23 of his work had stated :

“ The right of daughters'

sons is not recognized in the Maithila school.”

In consequence of

this diﬂ'ereneo the case was referred to Mr. J. B. Elliot, the Special
Commissioner in Behar under Regulation III. of 1828 : he concur

red in opinion with Mr. S. Cuthbert, and on 12th December 1833
passed judgment in conformity.
From this judgment both plaintiffs by separate petitions to the

Sudder Dewanny Adawlut applied for admission of special appeals.

The petition of Surja Kumari was heard by Mr. Rattray on the
27th April 1834, when he admitted her special appeal on reasons
thus expressed. _‘_"_1‘he Zillah Judge by his decree has barred the
111-45
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appellant from alienating, and restricted her interest to an enjoy
ment for life, and has decreed that the agnate kin of her father
are the reversionary heirs on her death. This judgment appears

to me incorrect."

'

1837.
Surja Ku
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dhrap

The petition of the appellant Madhusudun being heard by Mr. 8m.
Braddon on the 25th November 1835, his special appeal was ad

mitted, because the grounds on which the special appeal of his
aunt had been admitted, were applicable to his case. It was ex
plained on his part, that the aunt and nephew had preferred sepa
rate appeals, because union had ceased to exist between them.
The parties in their pleadings renewed their pleas and objections

before taken, and the appellant Surja Kumari argued that the
exclusion of the daughter’s son to which Sir W. Macnaghten

referred, regarded the case in which his mother had died before
her father. Both appeals were referred for trial to Mr. W. Money,
Ofﬁciating Judge of the Court, and, being conjoined, came on
before him on the 24th December 1836, when he directed the
pundit of the Court should be required to expound the law on a
statement of facts which recited that Alap Singh was an inhabitant

of the Tirhut district. By the terms of the reference the pundit
was directed to consider the respective rights of the plaintiffs as
mutually opposed, as also their rights in comparison with those of
the defendants described as the agnate kin of Alap Singh of the
third and fourth degrees. This reference produced from Vaidya

Nath Misr the pundit an exposition of the law, stated to conform
with these and other authorities current in Maitha'la, viz., Manu,

Vivada Chintamani, Vivathz C'handrika, Viuada Raumkara, Kalpa
tam, Machma Parfiuta, Smriti Sara. Its substance is this—“ in the

three last named works, to the estate of a man who has died with
out male issue, the daughter’s son is mentioned as the heir next to
the daughter who follows the wife, but he is not so mentioned in
the ﬁrst two works." The under-mentioned extracts were recited
as indicating a conﬂict of doctrines in regard to the right of the
agnatc kin distant in the 3d and 4th degrees.

Extthfrom the Kalpataru.
1.

In this the text of Vishnu reciting the series of heirs to

him who died without male issue is quoted.

In it the daughter’s

son is placed next to the daughter, and before the parents and

collateral kin in the male line. El‘he author adds that “ after the
145-16
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daughter and daughter’s son" Vrihaspati provides “ failing him
the brother,” &c.

1837.
Surja
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Extract from the Madam Parijata.

mnri, 0. Gen

dhrap Singh,
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2. In this the author propounds the right of the daughter’s
son after the daughter. He cites Vishnu's text which provides
for the succession of the daughter's son on failure of other issue,
because, in regard to the obsequies of ancestors, sons of daughters
are considered as sons of sons (vide Trans. Mit. Chap. ii., Sec. 3,
St. 61‘) He adds that the particle “ also” [evoT in the expression
“ daughters also" occurring in the text of Yajnyawalkya imports
the same meaning [V. idem] and that failing the daughter’s son
the parents take the estate.
Extract from the Vivada Ratnalcara.
3. ‘ After the daughter and daughter’s sou Vrihaspati proceeds
“ failing him the brother," dzc.
'

4.

Text of Yajnyawalkya cited in the Vivmla Chi-ntamani,

l’z'rada Ratnakara, Vivada Chandra, and other books.

“ The

wife, the daughters, also the parents,” &c.
5. Text of Vishnu cited in the some works. This varies from
the same text cited in the ﬁrst authority by omission of the clause
in favor of the daughter’s sonsf
Extract from the Vi-vada C'kz'ntamani.

6. At the close of the Chapter on Succession the author
rccapitulates the series.

In the passage as quoted by the pundit

the daughter’s son is omitted.

7. Ettractfrom the same work—It precedes that given as the 6th
authority.

It recites a text of Vrihaspatit and a text of Manu.§

‘ Mr. Colebrooke in a note on this text says that it is not found in Vishnu's
institutes, but cited as his in the Smriti Ohandrika and Daya Kramn. Vidc
Days Bhaga, Chap. xi., Sec, 11., § 23, and Mil. Chap. ii., Sec. 3, §6, It
may be a text of the elder Vishnu.
1' It is thus cited in the copy of the Daya Bhaga from which Mr. Cole
brcoke translated.

He however notices the reading which has the clause in

favor of the daughter‘s son (Vide Daya 'Bkaga, Chap. xi., Secs. 1 and 5.

With this clause it is cited in the Digest.

The text isnot metrical, and

therefore more susceptible of corruption.
I Vide Translation, Days Bhaga, Chap. xi., Secs. 2, 5, 17, and Digest, 300k

v,, Chap. iv. Sec. 224, the Section treating on the appointed daughter.
§ Vielc idem, § 19.
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The ﬁrst declares that, existence of kin“ notwithstanding, the
daughter’s. son is entitled to her father’s estate just as she is
so entitled. The second declares that the daughter’s son takes
the estate of her father who left no male issue, for he offers obla

tions to him.

The author adds that “ for the sake of conformity

with the text of Yajnyawalkya, these texts must be understood as

applicable to the case where the heirs of whom the mother is
ﬁrst [Matradi] exist not.”
This exposition of the law was read and argued before Mr. W.
Money and Mr. Rattray on the 23d February 1837. Another ex
position of the law by Ram Jai, a pundit of the Supreme Court,
was received on part of Madhusudun appellant. In this he ar
gued that it was the intention of the authors of the Vivada Rat

aakara, Vivada Chintamani, and other Maitlu'la works to place
the daughter‘s son next to the father.1'

On the part of the appellant Madhusudun, it was thus argued.
The texts of Mean, Vrihaspati and Vishnu, (according to the most

approved reading of the latter) cited in the Vyavastha were, as
' The word in the original is Bandlm, which as here used is universally
construed in its general and extended sense.

't His argument applies only to the Vivada Retrial-am and Viaada Cln'nlau
mani. It is in substance thus :—
The author of the ﬁrst work had, it is true, cited Vishnu’s prose text, with
out the clause in. favor of the daughter’s son, but he also quotes Vrihaspati’s

text “failing him the brothers, &,c." prefaced with these words “after the
daughter and daughter‘s son." He must have meant therefore to locate the
daughter’s sen between the father and brother.

He also had cited in his

chapter on sons Vrihaspati's text which declares that “ the daughter's son as
the daughter is entitled to the estate of his maternal grandfather, existing even
him" [Vida 7th proof of Vaidya Nath Misr's exposition.] He cannot thereo
fore be supposed to contradict his own doctrine. The author of the Chintm
mrmi in the part of his work, which is the 7th proof of Vaidya Nath Misl',
cited the same text of Vrihaspati with a text of Mann in favor of the
daughter's son, and added that they must be received as applicable to the
Base in which the heirs of whom the mother is ﬁrst [matradi] exist not, “ for

the sake of conformity with the text of Yajnyawalkya." Had he meant
to denote the whole series he would have used the expression “all.” It is
true that the daughter's son is not expressly enumerated in the text of
Yajnyawalkya, but as it was the author's intention to respect the text of
Vrihaspati no less than of Yajnyawalkya, therefore to reconcile them he must
be construed as intending that the daughter's son should follow the father

and precede the brother and other collateral kin.

146-47

17-")
1837.

Surja Kn
mari, v. Gm“

dhrap Singh,
8w.

176

CASES IN THE SUDDER DEWANNY ADAWLUT.
1837.

also the majority of Maithila works, conclusive as to the right of

the daughter’s son next to the daughter. This was supported by
Surja Ku the Mitdcalwrd, and was the real intent of the general Hindu ordi
mari, e. Gan
dhrap Singh, nances. Two pundits of Bengal, the authors of the Dag/a Krama
6w.
and the Digest, referring to the extract from the Chintamani as
given by the pundit of the Court in his seventh authority, had
imputed to the author this doctrine that the daughter’s son only
succeeded after all the other heirs, whereas, as shown by the pun

dit of the Supreme Court, such virtual exclusion was not intended.
The author of the Chintamam' had previously quoted a text of
Vrihaspati in which the right 'of the mother on failure of the
daughter is declared. Commenting on this he adds “ mother” in
cludes “ father” also. He then construes the two texts of Mann

and Vrihaspati declaratory of the right of the daughter’s son as
regarding the case where the heirs of whom the mother is ﬁrst
(Matradi) exist not. Now Vrihaspati's text declares the right of
the daughter's son, existence of collateral kin notwithstanding.
It was impossible therefore that the author by the expression
“ heirs of whom the mother is ﬁrst" could mean more than the
two parents, and such indeed was the reading in some copies.*

But allowing that the virtual exclusion of the daughter’s son was
intended by Vachaspati Misr, his dictum could not prevail over
the doctrine held by other Maithila authors and the texts of Menu

and other Munis.

The pleader of the respondents contended_that

the author of the Digest had correctly stated the doctrine of the

Chintamani (V. p. 235, vol. IV. of Translation) to be this that the
daughter’s son succeeded on failure of the Sagotras and before the
cognate kin. On the part of the appellant it was here urged that
the inaccuracy of the series given by the pundit in the 6th extract
was obvious. For it contained no mention of the daughter’s son,
moreover according to some readings of the recapitulation of Va
chaspati Misr, the daughter’s son was expressly mentioned next
after the fathcrﬁ whence it might be inferred that the author of

the Digest referred to an inaccurate copy or merely expounded .
according to his own notions.

it Such is the reading of the printed edition edited by Ramchunder pundit.
Its title page indicates that it issued from the press in April 1837.

'i This is the case in the printed edition above~mcntioned.

we
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The Judges reversed the judgments of the lower Courts, and
decreed that Madhusuduu should recover the moiety of the estate
for which he had sued in conjunction with the other appellant.
The costs incurred in the Sudder Dewanny Adawlut were made
recoverable by appellants from date of decree with interest, as
also those of the lower Court on motion to the Zillah Court under
the Circular Order dated 4th March 1836. The substance of the
reasons stated in the support of this judgment was as follows :_
The district of Tirhut is in the tract called Maithila. If a
Hindoo of that district has died without male issue, wife or daugh
tcr, according to the Hindu law as there current, is the daughter's
sou his heir in preference to other kin? This is the point at issue
in the case. The Vyavaatha of the pundit establishes the pre
ferable right of a daughter’s son—the texts cited in the 1st, 2d,
3d and 7th proofs are conclusive on this point. In the texts cited
in the 4th, 5th and 6th proofs the daughter’s son is not expressly
mentioned—but his exclusion from succession, contrary to the
expressed sanction of the majority of authorities in his favor, can

not be established by the omission.

The texts too in which he is

omitted. seem vague, and construed with reference to other texts

or correct readings may be reconciled.

On the part of the appel

lant it has been urged that the texts cited in the 4th, 5th and 6th
proofs are weak or inaccurate, and insufﬁcient to sustain the case
of the respondents, and the argument seems well founded. The
translations of Mr. Colebrooke show that by approved texts the

married daughter and maiden daughter are preferred as heirs to
the widow daughter.

The ground of this preference is that the

two former may have sons who will beneﬁt their maternal grand
father by the performance of rites. It seems then absurd to hold
that an existing daughter's son should be excluded when his pro
bable birth even would be ground of preference to be shown to
his mother. There can be no doubt as to the equal interests of
Madhusudun and of his aunt conjoined with her son in the estate

of Alap Singh.
REMARKS.
The enquiry in this case removes a common error that by the
legal writers of Maithila the daughter’s son is not recognized as

an heir.

It is evident that Sir W. II. Macnaghten had not duly
w
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investigated the subject. He probably adopted his position on
credit from Sri Krishna, the author of the Days Krama Sangraka,

Surja Ku~

who is the recorder if not the inventor of the error.

J agan Nath,
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dhrap Singh, the author of the Digest, has not gone so far as Sri Krishna.
die.
His disquisition on the right of the daughter's son follows the
metrical text imputed to Vishnu and the text of Vrihaspati,

“failing him the brother." [Book v. chap. viii. see. I. verses 426
and 422.] He remarks that in the Vivadc Ramakara the latter is
cited prefaced by the words “after thedaughteranddaughter’s son."
Jagan Nath, having noticed that the predecease of both parents is
supposed, concludes the discussion by stating that “some lawyers"
contend that a daughter’s son can only claim the succession on

failure of all other heirs including the king, or at all events
including all but him.

He then adds that Vachaspati Misr,

author of the C’hintamani, coustrues Vrihaspati’s text and the
metrical text of Vishnu in favor of the daughter’s son as regard
ing the son of an appointed daughter. Here his ingenuity has
supplied to Vachaspati Misr an argument of which he has not

availed himself. On the contrary he had a little before cited a
passage from the Ckiatamani which denies that the stanza relative
to the daughter, which is next before the stanza in favor of the
daughter’s son, regarded even the impliedly appointed daughter.
At the close of the section Jagan Nath recites as the recapitula
tiou of Misr a series of heirs in which, contrary to the 6th proof
of Vaidya Nath Misr, tho daughter’s son is mentioned next before
the cognate kin. Jagan Nath probably confused what Vachaspati

Misr according to his notion intended with what he actually wrote.
Something of this sort seems to have been done in the prototype
of the printed copy. It is probable that Jagau Nath construed
for Misr the term “ Bandhu” in its narrow and technical sense of
cognate kin in particular, and presuming (just as has presumed
the pundit Ram Jai) that Vachaspati could not mean to exalt the
text of one Mum' above that of another, has reconciled the
diﬂiculty by interpolating the daughter's son. The difference is
that Ram Jai more correctly construing the word as used in the

text mentioned in its general sense, places the daughter’s son
before all the kin but after the parents.
Vachaspati Misr comparatively is a modern Maithila writer,

and however respected he may be for his learning, his authority
149
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for the exclusion or degradation of the daughter’s son cannot avail
1837.
against the many strong texts of Hunts, decisive of his right, and
Surja Ku‘.
the concurring opinions of cxpouuders including writers of
mari, o. Gan
Maithila. It is then more of curiosity than importance to investi dhrap Singh,

gate what really is the doctrine of the author of the C'h'intamani
on the subject. In his initial verses he professes to compile his
work after attentive consideration of the Kalpataru, Vivada
Ramakara, and other works, yet, according to what seems to be
the most approved reading of his work, contrary to the authority
of these works he passes by the daughter’s son without any
explanation or discussion. In placing the mother next to the

daughter, he cites decisive texts in favor of tho daughter's son,
which he admits do not regard the son of an appointed daughter.
Next to the mother he locates the father, and he then proceeds to
say, that the right of the brother is also on account of the prose
text of Vishnu, omitting the usual expression “failing him,",as

declaring the succession of the brother immediately next to the
father. In his reoapitulation, according to what seems the most
approved reading, he has also omitted the daughter’s son.

It

seems therefore that Vaohaspati Misr has omitted the daughter's
son from the series of heirs, but in a mode which exposes him to
the imputation of ambiguity and inconsistench
The two appellants originally sued jointly as possessing equal
rights. The appellant Surja Kumari did not oppose the claim of

her nephew, but on the contrary continued to acquiesce in it.
Therefore although the equality of their rights has been adjudged,
\mder such circumstances the judgment has not the virtue of a
precedent applicable to any future litigation between a daughter

and a daughter’s son in regard to the estate of the father of the
one, and the maternal grandfather of the other.

' A popular rumour is said to exist in Maithila that Vachaspati Misr WM

dissatisﬁed with his own daughter‘s sen, his presumptive heir.
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SALT AGENT OF '24-PERGUNNAHS, Appellant,

27th Feb.

116739118

MOOLVEE GHOLAM YUHIA and BISHENNATII DAY,
Respondents.
The Zillah
Judge having

THIS was an action instituted by the appellant against—
1. Muthoor Mohun Ghose, gomashtah of the Mokhtarpore salt

exempted the
security of a
salt gomssh chowkec.
tah from liabi
2. Moolvcc

lity

to pay

3,

Gholam Yuhia,
liishcnnath Day, ....... ..

ment of the
value of deﬁci
ent salt, on the
ground
that
the
security
bond speciﬁed
only the “ act

his sureties (malzamin) and bail
for personal appearance (hazir
zamin,)

4. Juggernath Doss, head weighman.
5. Hurmohun Roy, his surety and hail as above.
6. Goluck Chunder Biswas, under weighman.
ing gomash~
7. Kashecnath Mujmoodar, } his surcties and bail as above for
tab," while it
8. Ramgopal Moyter,
the recovery of Rs. 2l,698-4 9
was not clear
whether
the under the following circumstances-—
embezzlement
took
place
The suit was ﬁrst lodged in the Provincial Court for the Division
when the go
mashtah was of Calcutta, and from thence transferred, on the abolition of that
merely “act~
ing" or con.
ﬁrmed in his
ofﬁce, the Sud
der Dewanny
Adawlut
re

versed the or
der,
holding
that from the

terms of the
deed the surety

clearly
himself
ponsible

made
res
for

any deﬁciency
that might oc
cur, during the

period his prin—
cipal was in
charge of the
salt stores.

Court, to the Court of the Judgo of the 24-Pcrgunnahs.
The plaint sot forth that the defendants Muthoor Mohun Bose,
J uggcrnath Doss, and Golnck Chunder Biswas, had been appoint
ed to their respective situations on the security of their several
suretics. They were duly to account for the salt received by
them from the mofussil aurungs,—the penalty, in case of default,
being that they should make good the value of the deﬁcit accord
ing to the rates of auction sales for the time, in the proportion
of -§~rds by the gomashtah and lid by the weighmen. The Agent
subsequently had occasion to doubt the proceedings of the
gomashtah and the weigbmen, and proceeding himself to the
golahs, had the salt in store examined and weighed. He found
a deﬁciency altogether of 5407 maunds 14 seers. The value of
the deﬁcient salt was 21,698-4~9, for which the Agent according
ly sues.
The defendant Muthoor Mohun Bose, gomashtah, denied the

justice of the claim.

lie alleged that the Agent had deputed an

ameen of the name of Chunder Nag to make enquiry into the
proceedings of himself and the \vcighmen; that the ameen had
proceeded to the spot, forcibly taken the keys of the golahs,
taken possession of the salt found in them, and weighed it in the
150-51
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absence of the defendant, and that therefore he (the defendant)
was not responsible for any deﬁciency which might have ultimate
ly appeared when the Agent himself came to the spot, as the
golahs had in the interval been in the hands, and under the
control, of the ameen, and not of the defendant.
The defendant J uggernath Doss made answer to the same
effect.
The defendant Gholam Yuhia answered that he was the surety
for the gomashtah only for the period that the latter was acting
in the appointment, but that, on his being conﬁrmed in the ofﬁce,
his responsibility as security ceased, and that accordingly he was
not liable for the present claim.
The Zillah Judge, Mr. Henry Moore, gave judgment in favor of
the plaintiff against all the defendants, with the exception of
Gholam Yuhia and Bishennath Day, the suretics of the gomashtah.

He considered that the terms of the security bond bound them
only for the period during which the gomashtah was acting in his
appointment, and as it did not appear from the evidence that
the embezzlement had been committed during that period, he

absolved them from all liability.

I

The Agent appealed to the Sudder Dewanny Adawlut against

such part 'of the decretal order as exempted the sureties of the
gomashtah from the demand.
By the Court: Mr. F. C. Smith.-—“ The conditions of the se
curity bond are as follows :—‘ Whereas Muthoor Mohun Bose has
been appointed acting gomashtah of Ghat Mokhtarpore, I volun
tarily become his surety, and bail for personal appearance. The
acting gomashtah shall faithfully discharge his duty, and deliver

the salt to the Agent according to the conditions prescribed and
executed by him. (These are detailed.) Should there be any
deﬁciency of the salt under his charge, I bind myself and my
heirs to be responsible for the value thereof, to the extent of
§Ms.’ Now although the word ‘ acting’ is used in this docu
ment to designate the gomashtah, there is nothing to shew that

the responsibility of the surety was intended to be limited to the
period during which he continued to ‘ act.’

The whole tenor of

the deed shows that the surety bound‘himself to responsibility
for the acts of his principal for the period that the latter was in

charge of the golahs or salt stores, and not merely for the time
151-52
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that he was, what is officially tgrmed, ‘ acting.’ The respondents
moreover made no application or reference to the Agent which
Salt Agent intimated that they considered their responsibility was at an end
of 24-Pergun
nabs, v. Moul when the gomashtah was conﬁrmed in his office. I would there
vee
Gholsm
Yuhia
and
another.

fore rcverse such part of the zillah decree as exempts the suretics
0f the gomashtah."
Mr. Hutchinson concurred with Mr. Smith, and passed judg

ment accordingly.
1837.

MUSSUMMUT CHOWRASEE, Appellant,

.__-—

versus

28th Feb.

J EWUN CHUND MEIITOON, RAMDYAL MEHTOON,
and others, Respondents.
Jujmans, or
Hindoo fami
lies employing

TIIIS was an action instituted by the appellant, gainst the

a priest alleg.
ell tohave been

regularly descended to the plaintiff’s husband, and on his death

respondents, in the Zillah Court of Patna, under the following cir
apriest,cannot
discard him in cumstances :—
the absence of
The plaint set forth, that the grandfather of the plaintiff's hus
any disquali
fying cause.
band had been appointed to officiate as the purohit or priest to
In an action
by the heir of the Hindoo families residing in Mendigunge, &c. The ofﬁce had
employed

by the plaintiff had, in virtue of succession to her husband, a right

'certain fami
lies, for the

to the proﬁts of the ofﬁce. She appointed her own brother Shook

proﬁts arising
from the ofﬁce
of purohit, the
Court of Sud
der Dewanny
Adawlut held
that it was
necessary to

lal Misser to perform the duties, and through him enjoyed the
proﬁts arising from the fees paid to him. The defendants eject
ed the person appointed by the plaintiff, and appointed a. priest
chosen by themselves. The plaintiff now sues to establish her

right, and to enforce the employment by the defendants of the

prove that the
priest
had
been appoint
ed with the
consent of the
Jujmam.

person nominated by her.

The defendants denied the claim, stating that the plaintiff’s
husband and his ancestors had never been the purohils or priests
of the village as stated by the plaintiff.
The Sudder Ameen to whom the case was referred, gave judg

ment on the 20th February 1828, in favor of the claim.
On appeal to the Zillah Court, the Judge modiﬁed the decree of
the Sudder Ameen, and passed a decree which recognized the right

of the plaintiff to the priest’s fees payable by only a few of the
families against whom she had instituted the action.
to the rest was dismissed,
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A special appeal was then admitted by the Provincial Court of

18:5
1837.
~

the Division of Patna, but before it came on for judgment, the

Court was abolished and the case transferred to the Sudder
Dewanny Adawlut.
Mr. W. Money proposed to reverse the decree of the Zillah
Judgc, and to conﬁrm that of the Sudder Ameen, with reference
to the precedent in the case of Radha Kishen and others, versus

Mussummut
Chowrasee, v.
Jewuu Chuud
Mehtoon and
others.

Sham Serum. and others, page 259, new edition, p. 332, Vol. IL,
Sudder Dewanny Adawlut Reports.
Mr. Hutchinson. —“ Although it is not competent to Jog‘mans
or families employing priests to discard them without fault or
cause, it is nevertheless necessary to shew that the priest was
appointed with the consent of the Jujmam. Now this has not been
proved in the present case, nor does the evidence sufﬁciently show
that the oﬁice was uninterruptedly held by the plaintiffs husband
and his ancestors, as stated by the plaintiff ; in fact the evidence
is altogether deﬁcient. The case cited by Mr. Money cannot be
taken as a precedent, for in that case it was clearly established
that the parties claiming had been appointed to oﬂiciate as
parokit: or priests to certain families therein speciﬁed, the mem

bers of which then before the C0urt did not deny the appoint~
ment, but pleaded that they had a right to employ what priest

they pleased. New in this case the proof to the appointment is
wanting.

I would dismiss the appeal."

Mr. Rattray concurred with Mr. Hutchinson, and made ﬁnal
the judgment proposed by'him.

RAM HURREE DUTT, Appellant,
1837.
versus

2nd March.

THE COLLECTOR OF SYLHET, Respondent.
THIS was an appeal from a judgment passed by the Judge of
Zillah Sylhet, in a case in which the appellant was plaintiff and

the respondent the defendant.
The plaint set forth, that on the appointment of one Kalishun

hat to an ofﬁce under the treasurer of the Collector’s ofﬁce at
Sylhet, the plaintiff had offered to become his surety; that the
former Collector, considering the security insufﬁcient, rejected it,
and the bond remained in the ofﬁce without any further enquiry
152-53
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having been made regarding it.

That an embezzlement of the

public money took place, and Kalishunkur abseonded ; on which
the
Collector advertised the plaintiff property for sale with a view
principal, al~
though no ex to the realization of the deﬁcit ; that the plaintitl‘ protested
press order for
the acceptance against the sale, but as his objections were not attended to, he
of the security
tendered, had brings the present action to protect his property.
been passed by
The Collector replied, that no express order rejecting the securi
the Collector.
ty had ever been passed, and, as long as this was the ease, the

plaintiff was bound by the deed which he had signed and tender
ed. It was true that no enquiry respecting the bond was ordered,
nor did the Collector's signature appear upon it, but that did not
absolve the plaintiff from liability under the bond voluntarily
executed by himself. Further, that at a period subsequent to the
tendering of the security bond by the plaintiﬂ', the whole of the
Collector's establishment had been called upon to furnish security,
but on its appearing that the security of the plaintiff had been
tendered for the mohurrir Kalishuukur, that individual was ex
empted from the subsequent call.

The Judge, Mr. B. Golding, was of opinion that the embezzle
ment had been clearly proved; in fact it had not been denied by
the plaintiff. It also appeared from the plaintiff's own admission,

that he had tendered security for the abscouded mohurrir, a
party implicated in the embezzlement. The only ground urged
by the plaintiff for freedom from liability under the bond was,
that it had not been signed by the Collector, as such documents
accepted by him usually are, and that no enquiry respecting the
property, a schedule of which was given in it, had been ordered,
which evidently showed that the Collector’s intention was to re
ject it.
It did not appear however that any express order
rejecting it had ever been passed 3 but that on the contrary, in

consequence of the security of the plaintiff having been tendered
on behalf of the mohurrir Kalishunkur, that individual was not

included in the general call for security subsequently made upon
the rest of the establishment. For the above reasons the Judge
was of opinion that the plaintiff had been rightly held responsible

for the amount embezzled by his principal, and dismissed the
plaint.
On appeal to the Sudder Dewanny Adawlut, the Court, present
Mr.

F. C. Smith, conﬁrmed the decree of the lower Court.
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Smith observed that the omission on the part of the Collector to put
his signature to the bond, and i to make enquiry respecting the

1837.

property, a schedule of which was mentioned in it, did not absolve

' Ram Hurrec
Dntt, v. the
Collector
of
Sylhet.

the plaintiff from liability, as every thing necessary to render the

deed binding upon him, the party executing it, had been ob
served.

Appeal dismissed.
MUSSUMMUT SOOTEE KONWUR res neassar AND HER
MINOR Sou NUNDKISHORE SINGH, Appellant,
versus

1837:
-___|

20th March.

PUN N00 ROY, Respondent.

THIS was an appeal from a judgment passed by the Judge of
Zillah Sarun in a case in which the respondent was plaintiff and
the appellant and others were defendants. It was averred in tho
plaint that the plaintiff had brought an action against Mussummut
Doolub Konwur, widow of Jobraj Singh, for the recovery of 1586-13,

principal and interest of a debt or bond, and had obtained a
judgment in his favor from the Judge of Sarun. The plaintin took

A debt in
curred on her
own account
by a widow of
a member of l
Hindoo fami
ly,
holding
joint and un‘
divided
prm
perty, is not
rec 0 ve rabl a
from the joint
estate,butfrom
the widow per

out execution, in the course of which the defendant Mussummut
Doolub Konwur applied to the Court, stating that monza Dighoa, sonally or from
late the property of her husband, had been made over in possession her separate
property.
under a decree of the Provincial Court to her husband’s younger
brother Bhojraj Singh, and praying that the debt might be rea~

lized by attachment of the mouza.

The plaintiﬂ‘ moreover ﬁnd

ing‘that Bhojraj Singh was in possession of the property, moved

the Zillah Court for execution against him, which was accordingly
ordered by the register in charge of the Judge’s ofﬁce. Bhojraj
Singh appealed to the Provincial Court, when the order of the re

gister was reversed, and the plaintiff left at liberty to sue Bhojraj
Singh in a regular action. Bhojraj Singh is dead : the plaintili
accordingly sues his heirs.
The defendant did not appear and answer in the Zillah Court.

The Zillah Judge gave judgment in favor of the plaintiff, on the
ground that those who succeeded to the property of the original

debtor must be liable for his debts,
The defendant Mussummut Sootee Konwur, widow of Bhojraj

Singh, then appealed to the Provincial Court of Appeal for the
Division of Patna,
x
was
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wur 6: another,
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The Court confirmed the decree of the Zillah Court.
A special appeal was then applied for and admitted by the

Sudder Dewanny Adawlut.
By the Court: Mr. F. C. Smith.—“ It appears from the evi

dence in this case, that Jobraj Singh and Bhojraj Singh were

Roy.

brothers, living together and holding their property undivided ;

and that when Jobraj Singh died, his brother Bhojraj Singh sue
ceeded, under the law, to the entire estate. Mussummut Doolub
Konwur, the widow of Jobraj, received nothing more than a mainte

nance. The bond on which the plaintill‘now sues, was executed by
Mussummut Doolub Kenwur after the death of her husband ; she
was therefore personally responsible for the debt, and the estate of

her deceased husband cannot be made liable for the payment of it;
especially as there is no evidence to prove that the money was
borrowed by the widow to pay the debts of her husband. I
would therefore reverse the decree of the lower Court, and absolve
the heirs of Bhojraj Singh from all liability under the bond on
which the plaintiff sues."
Mr. Harding concurred with Mr. Smith, and made ﬁnal the judg
ment proposed by him.

1837.

MAHARAJAH KISHEN KISHORE MANICK,

28th March.

Appellant,

(nub ‘1
Wt]
\5'5

55'

g Ileld,thatit
is not compe
tent to the
reigning Rajah
of 'l‘ippcrah to
alienate
the
lands of the
zemindaree of
the raj for a
period extend
ing beyond the
term of his
own lilo,

rersus
MUSSUMMUT HURREE MALA, Respondent.
THIS was an appeal from a judgment passed, in regular appeal,
by the Judge of Zillah Tipperah, in a case in which the appellant

was the original plaintiff, and the respondent was defendant. The
plaint set forth, that one year after the death of Maharajali

Kashee Chundcr Manick, the plaintiff's paternal uncle, the de
fondant set up a claim to a mouzah called Juggutpore and

certain other lands, in pergunnah Mohurkul, the zemindaree
of the plaintiff, and entered into various disputes with the farmer

of the lands. The Magistrate interfered, and directed that the
defendant should be maintained in possession, which order was
conﬁrmed by the Commissioner of Circuit for the Division of
Daeca. The plaintiff now sues to recover the mouzah as part cf
his estate.
155

‘c‘

CASES 1Nv THE SUDDER DEWANNY ADAWLUT.
187
The defendant, who is the widow of the deceased Maharajah
Kashee Chunder, replied that her late husband had given her a
lease of the lands in dispute, at an annual jumma of 172 rupees,

under a talookdaree pottah dated 25th Asarh 1239 of the era
current in the estate of the Rajah of Tipperah. The lands were
then in farm, and accordingly the defendant was put in posses
sion by an order on the farmer to pay his rent to her. The

farming lease expired on the close of 1239. Shortly after this
the plaintiff succeeded to the raj, and commenced various en
deavours to oust the defendant, and get possession of the lands,
which were frustrated by the intervention of the Magistrate.
Moulvee Mahomed Allee, Principal Sudder Ameen, to whom the
case was referred, observed that the lease to the defendant ap
peared, from its general tenor, as intended to secure a main
tenance for the defendant during her life; that however there

was express mention made in it of only mouzah Juggutpore ; that
therefore she was entitled to hold that village during her life,
but that the plaintiff was entitled to recover the rest of the lands
for which he sued. Judgment was passed accordingly.
The defendant appealed to the Zillah Court, and the Judge, Mr.
J. Shaw, reversed such part of the Principal Sudder Ameen’s decree

as awarded the lands, with the exception of mouzah Juggutpore, to
the plaintiff. The Judge was of opinion that the right of the de
fendant to hold the whole of the lands during her life, had been
clearly, established.
The plaintiff then applied for permission to prefer a special
appeal to the Sudder Dewanny Adawlut, which was admitted.
By the Court: Mr. F. C. Smith—“ The chief point for con
sideration is, whether the pottah pleaded by the respondent
is valid, so as to enable her to hold possession after the grantor’s
death. Now it appears from the cases of ltamgnnga Deo, m'sus
Doorgamunee Jobraj, decided on the 24th March 1809, page 270,

new edition, page 361, .vol. L of the Reports, Uljun Manick
Thakoor and others, vs. Ramgunga Deo, 24th March, 1815, page
139, new edition, page 177, volume IL, and Rance Soomitra, vs.

Ramgunga Maniek, 26th July, 1820, page 40, new edition, page
54, volume III., that by special usage the Jobraj or person
nominated by the reigning Rajah of Tipperah succeeds on his
death to the raj, and that the estate is one of those of the nature
It 2
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contemplated by Regulation X. 1800, and not liable to division.
The estate therefore being indivisible, it is clear that the late

Maharajah Rajah was not competent to make a grant or give what may be
Kishen
Ki
shore Manick,
v. Mussummut

termed a lease, the effect of which might be to alienate a portion

Hurree Mala. of the lands comprised in the estate for a period extending
beyond his own life. The decrees of the lower Courts must there

fore be reversed, and judgment passed for the appellant, who will
be required to make a suitable provision for the respondent
according to the usage of the family.”
Mr. J. R. Hutchinson observed that there was no doubt that
the deed under which the respondent claimed to hold the lands
had been executed by the late Rajah. He saw nothing in the
evidence to shew that the execution of such a document was con
trary to the practice followed by the Rajahs of Tipperah, but that
on the contrary it appeared that numerous such grants and leases
had been executed by them, and respected by their successors.

He did not consider that the cases cited by Mr. Smith, which
merely established the mode of succession to the raj, could be
received as precedents to govern the decision of the present case:
and accordingly, differing from Mr. Smith, proposed to conﬁrm
the decree of the Zillah Judge.
Mr. W. Braddon concurred with Mr. Smith, but as the opinion

expressed by that Judge and himself, in regard to the power of
the Rajah of Tipperah to alienate lands comprised in the zemin

daree of the raj for a period extending beyond his own life, was
opposed to that of Mr. Hutchinson and of the Zillah Judge, and
as the present suit, whichever way decided, was likely to become
a precedent to govern the decision in all future cases of the same
nature, he desired that it might be sent on for another voice,

Mr. C. Harding concurred with Mr. Smith and Mr. Braddon,
and passed ﬁnal judgment in favor of the appellant’s claim.
REMARK.
The decree of the Court in the above case does not clearly shew
whether the reigning Rajah rested his claim upon the incompe
teney of his predecessor to alienate the lands belonging to the
raj, or whether he denied the execution of the deed, alleged by the

defendant to have been executed in her favor by'the late Rajah.
In another case however the same plaintiff, versus Rance Kotee
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Lukhee Debbea, decided on the 4th May 1837, (present Messrs.

1837.

Braddon and Harding,) in which the Rance claimed to hold lands
Maharajah
under a deed executed in her favor by her husband the late
Kishen
KL
Rajah—the competency of the Rajah of Tipperah to alienate the shore Manick,
lands of the raj was the point directly at issue, the plaintiff o. Mussummut
llurree Mala.

having rested his claim entirely on the invalid nature of the
grant, owing to the ineompetency of the deceased Rajah to make
it on the ground of its being opposed to long established usage.
The decision, on the same principles as the foregoing case, was

in favor of the plaintiff, and against the validity of the alienation.

GOVERNMENT VAKEEL ON THE PART or THE SUD
DER BOARD OF REVENUE, Appellant,

1837.
24m April.

versus
RAM LOCHUN and RAMPERSHAD, Respondents.
THIS was an appeal from a judgment passed by the Judge of
Zillah Chittagong, in a case in which the respondents were plain
tiffs, and the Collector of Chittagong and others were defendants.
The plaint set forth that certain property belonging to two

persons named Saadut Khan and Nur Khan had been sold by
order of the Civil Court, in execution of a decree obtained by one

The Sudder
De w a n n y
Adawlut dis
missed a claim
for refund of
the purchase
money paid by
the plaintiil's
for
certain
lands, which
had been sold

Azmutoollah, and purchased by the plaintiﬁ's for rupees 240.
The Collector afterwards sold some mal lands, together with half by the Collec

the property purchased by the plaintiffs, for arrears of revenue
due by the zemindars, the purchaser on that occasion being one

Jeygopal Dutt, who paid 2,000 rupees for the lot.

0n the

tor in execu
tion of a decree
of Court, but
which formed
part of ajoint
estate subse
quently, and

expiration of three years, the Collector gave the plaintiffs a deed
before posses
of sale, but did not return to them a moiety of the purchase sion
had been

money paid by them.

The plaintiffs endeavoured to obtain posses~

sion of the lands by various applications to the Civil Court, but

without eﬁ'ect. They now sue the Collector, the auction pur
chasers
at the second sale,I and others, for return of half
purchase-money.
i of the
The Collector replied that the plaintiffs had purchased the right

and interest of Saadut Khan and Nut Khan in certain lands
comprised in a joint estate. The lands were lotted by order of
the Court, witho'ut speciﬁcation of any jumma, but only as the
right and interest of the debtors.

The estate fell into arrear in
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given to the
plaintiffs, sold
for arrears of
revenue.

The revenue
authorities in
giving eﬁ'ect to
the orders of
Court, cannot
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for the errors
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its payments of government revenue, and waspnblicly sold to
realize the deﬁcit, and the sale conﬁrmed by the Sudder Board

Government
Vakeel on the
part Of the
Sudder Board
of
Revenue,
17. [tam LOn
chun and au
other.

of Revenue. In this there was nothing but what the regulations
prescribed, and consequently the Collector was in no way respon
sible for the loss suffered by the plaintiffs.
The Zillah Judgc was of opinion that the ﬁrst sale to the plain
tiﬁ‘s had been irregularly conducted by the Collector, inasmuch
as the sale papers were deﬁcient in not specifying certain parti
culars which ought to have been speciﬁed. He was therefore of

opinion that the sale to the plaintiffs should be set aside and the
purchase-money refunded to them, with interest from the date of
action.

The Collector, Azmutoollah the decree-holder, and the

debtors Saadut Khan and Nur Khan, were jointly made respon
sible for the payment.
The revenue authorities appealed to the Sudder Dewanny

Adawlut from the above decision.
By the Court, present Mr. F. C. Smith.—“ The ﬁrst sale, at
which the plaintiffs were purchasers, was made in obedience to
the orders of Court; and if the plaintiffs had any objectionsto
urge to that sale, they should have been preferred to the Zillah

Judge.

Under Section 38, Regulation XI. 1822, the Collector

cannot be held responsible for merely carrying into effect the
orders of Court ; and as long as he adheres to them, he is not

accountable for the errors of the Court, should such appear to
have occurred. The plaintiffs purchased the right and interest
of the debtors in the property sold, which formed part of a joint

estate : and if, after their purchase, the entire estate was sold for
arrears of revenue, that forms no ground for a reversal of the

ﬁrst sale and a refund of the purchase-money.

I would reverse

the decree of the Zillah Court."

Mr. Hutchinson concurred with Mr. Smith, and made ﬁnal the
judgment proposed by him.

1 837.
25th April.

SYED LUTF ALI and SYED ltAHUT ALI, Appellants,
versus
MUSSUMMUT WASAUM, Respondent.
THE respondent instituted the action, out of which this appeal

Under the
Mahomedan
lawawillmade
in favor of one

arose, against the appellants and Sujaut Uli, in the Zillah Court
of Patna.
158-59
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The plaint set forth that Syed Salamut Uli, the plaintiﬁ’s fa
ther, died inl224 F.S.,leaving as his heirs Mussummut Akhina and
Mussummut_Nunnee, widows; the defendants, his sons ; and the
plaintiff, and Mussummut Jubbhun, Mussunmiut Hyatun and Mus

summut Fasihuu, daughters by his wife Mussummut Akhina. The
estate of the deceased therefore should be divided into 80 shares,
of which the widows are entitled each to 5 shares, the three sons
each 14 shares, and each of the daughters to 7 shares. The de

feudants have withheld the plaintiff’s share from her, for which

101
1837.
son, or of one
heir,
cannot
take effect to

the

prejudice

and
without
the consent of
the other sous
or the other
heirs.
A Mahome~
dan dies, leav
ing as heirs
two widows,
three sons and

she now sues.
The defendants Lutf Uli and Rahut Uli replied, that Salamut four-daughters.

Uli, the father of both the parties to this suit, was greatly in

His

property

will be divided

debt on account of the dowry settled upon his wives, and that the into 80 shares,
plaintiff herself was bound to the defendants for the payment of of which the
widows
will
her father’s debts, and further that the deceased Salamut Uli take 10 be
tween
them,
had executed a will, by which he left the whole of his property to the sons14 and
the defendants, and that therefore the claim should be dismissed. the daughters
7 each.
The defendant Sujaut Uli admitted the justness of the plain
tiff’s claim.
The Zillah Judge passed judgment in favor of the plaintiff.

Syed Lutf Uli and Syed Rahut Uli appealed to the Provincial
Court for the Division of Patna, and, on the abolition of that
Court, the record of the case was transferred to the Sudder
Dewanny Adawlnt.

The Court, present Mr. Money, observed that the will of the
deceased Salamut Uli, under which possession had been given,
and to which the consent of the heirs had not been obtained,

was invalid‘, and accordingly the plaintiff was entitled to inherit
awarding to the Mahomedan law, which, after setting apart an
eighth for the widows, divides the remainder between the chil
dren agreeably to the rule which prescribes that a son shall take

double the share of the daughter.
The Court accordingly dismissed the appeal, afﬁrming the

decree of the Zillah Court.
REMARKS.
Another action of the same nature instituted by Mussummut Hyai
tun and Mussummut Fasihnn, was decided in the same manner.
f' See Macnsghtcn'e Principles of Mahomedan Law, No. 4, page 1.

15‘.)
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In these cases there is exhibited an easy example of the third
principle of distribution, according to Macnaghten’s Principles

Ansgii

and Precedents of Mahomedan Law.

v.Mussnminut widOWs, three sons and four daughters.

wm'aum'

The deceased left two
The widows are enti

tled to §th (see Principles of Inheritance, No. 14, page 3), thus
leaving §ths for the children, which cannot be divided without

a fraction. The sharers are 10, each son counting for two
daughters. The rule then is to multiply the whole number of
sharers by the number of the original division, thus 10 x 8 = 80,
of which the widows will take 10 shares between them, the sons
14, and the daughters 7 each.
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PERTAB smeu DUGAR, Appellant,

27th ApriL

_

versus

ANUNDRAM JANI, Respondent.
A compoﬁlTHIS was an appeal from a judgment passed by the Judge of
' , th tlilauvle
' B Zillah
.
. a case in
. which
. . and
gimme;
Pumeah, in
the appellant was plaintiff
not been ful
ﬁlled
by one of the respondent was defendant.
the parties to
The plaint set forth that the defendant had come from Benares,
it, cannot [)8

admmed

in and established himself as a merchant in Zillah Purneah.

11'
as
proof f"5}r the

drew on the

' '
plaintiff,

who

~
is

a banker, for 4,000 rupees,

He

. .
givmg

amount of the him a hoondee on Kashee Ram and Shewuk Ram of Benares,

pzrftyt'ho which was dishonored on being presented for payment. The
d If 0119';th hoondee was returned to the plaintiff, who now sues the defend
CO

'

.

.

.

vi)?
the ant for recovery of the amount, principal and interest.
conditions of a
compromise, The defendant Anundram Jani repelled the claim : he stated

the otherW-"Y that he had gone to Purneah on the part of Shewuk Ram to sell
a,
mun indigo seed; that he had opened an account with the plaintiff,
but never borrowed 4,000 rupees at once from him. The gomash
tab of the plaintiff proposed to the defendant to enter into a joint
speculation for the purchase of indigo seed in the district, to
which the defendant replied that he was not there to trade on

his own account, but on that of his employers; that he would
give a hoondee for 4,000 rupees, on his employers, and would

write to them informing them of the gomashtah’s proposals ; and
that, in the event of their agreeing to them, the hoondee would
be cashed, but not otherwise.
159-60
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Shewnk Ram at Benares, the defendant’s employers failed, and

1837.

the hoondee of course was not cashed. On hearing of this the
defendant returned to Benares; but being indebted to the plain

Pei-tab Singh

Dugar, versus

tiff's house on the account opened with it, he before leaving
Purneah sold all the indigo seed he had in store and paid the

gnmashtah 3,000 rupees.

A n u n drn m
J nni.

He repeatedly wrote to the gomash

tah, requesting him to send an account of any balance that

might be still due to him, but received no reply for a period of
three years. At length a reply was sent by the plaintiff's
brother, and a cofnposition was entered into at Benares between
the defendant, and the corresponding house at Benares of the

plaintiff’s ﬁrm, by which the former consented to pay 1,600
rupees to the plaintiff.

The defendant offered to pay the amount,

on an acknowledgment to that effect being endorsed on the
hoondee given by him to the plaintiff's gomashtah. Excuses
were however made that it conld'not be found, and the plaintiff
proposed to give the defendant 0. separate receipt for the amount.
The defendant paid 1,450 rupees to the gomashtah, and got an

acknowledgment from the gomashtah, in which all the above
particulars were stated.

The plaintiff replied, denying the facts stated by the defendant
in his answer.

The Zillah Judge, Mr. H. Nisbet, was of opinion that the compo
sition pleaded by the defendant was proved, but not thcpayment
of the 1,450 rupees as stated by him. He accordingly passed
judgment in favor of the plaintiﬁ', awarding to him the sum of
1,600 rupees with interest.

The plaintiff appealed to the Sudder Dewanny Adawlut against
that part of the decree whieh went to the dismissal of the greater
portion of his claim.

By the Court, present Mr. W. Braddon.—“ I am of opinion that
the appellant has clearly proved his case to the extent that the
respondent borrowed from him 4,000 rupees, and gave a hoondee
on the ﬁrm at Benares, which was dishonored. The payment of
1,450 rupees by the defendant is not proved ; but taking the evi

dcnee, and the'probabilities into consideration, I think it esta
blished that the composition for 1,600 rupees was entered into as
stated by the defendant.

The plaintiff probably was willing on

the failure of the Benares ﬁrm to take 1,600 rupees in liquidation
'

3
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of the amount due to him, but it does not appear that the defen
dant fulﬁlled his part of the engagement, for he did not pay the

Pertab Singh
Dugnr, versus
A n u n d ra m
J ani.

1,600 rupees as agreed.

The composition therefore cannot be

taken as proof of the amount due by the defendant, nor can it be
considered as binding upon the plaintiff. I would give a decree
to the plaintiff for his entire claim."
Mr. Hutchinson.—“ It is to be observed that in his plaint the

appellant made no mention of the compromise: it was only after
the respondent had pleaded it in his answer, that the appellant
admitted it in his reply. The plaintiff appears to have entered
into the compromise after the failure of the ﬁrm at Benares, as
the best arrangement he could make ; and I do not ﬁnd that any
period for payment of the 1,600 rupees was ﬁxed. In my Opinion
therefore there is no violation of the composition on the part
of the defendant, and I would give the plaintiff a decree for the
amount of composition, viz. 1,600 rupees with interest.”
Mr. F. C. Smith concurred with Mr. Bradden, and made ﬁnal

the judgment proposed by him.
WATSON and ANOTHER, Appellants,

1837.

76"8158

lst May.

RAJAH KISHEN CHUND and KON‘VUR RAM

CHUND, Respondents.
A claim by
zeminllars for
renls of land
leased to the
defen d an t s,
dismissed,
it
appearing that
the lands were
included
in
another lease
pr ev io n sly
given by the
same
lessors

THIS was an appeal from a judgment passed by the Judge of
Zillah Moorshedabad, in a. suit in which the respondents were
plaintiffs and the appellants were defendants.

The plaintiffs sued the defendants for arrears of rent alleged to

be due for the year 1236 B. S., on a lease of certain lands apper
taining to the village of Surandazpore, for which they had entered
into engagements with the plaintiffs at an annual rent of 970 ru
pees, but had paid only 101 rupees of the ﬁrst year’s rent.
The defendants admitted having taken the lease, and cultivated
to anotherpah
ty,
and sown the lands ; but pleaded that when the crops were ripe, a
neighbouring planter, who had taken a lease of lands from the
same proprietors, that is, the plaintiffs, cut and carried off the
crops, and ejected the defendants, on the ground that the lands

did not belong to the village of Suraudazpore, but to that of
Tammlggur of which he (the'ejeeting party) held a lease ; that
161-62
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an investigation took place in the Magistrate’s Court on the
prosecution of the present defendants, but that it being esta
blished to the Magistrate's satisfaction, that the lands did appertain
to mouzah Taranuggur, the case was dismissed, and the defen
dants referred to a regular action in the Civil Court _and that
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Watson and
another,
1:.
Rajah Kishen '
Chund
and:

another.

therefore they were not liable for the rent.
The Zillah Judge was of opinion that as the defendants had

sown the lands, they must be considered'as having been put in
possession by the plaintiffs of the land leased to them: that the
subsequent ejectment was a thing between the defendants and the
ejecting party, with which the plaintiffs had no concern; and
that therefore the defendants must be held liable ibr the rents.
The Judge accordingly gave judgment in favor of the plaintiﬂs.

The defendants appealed to the Sudder Dewanny Adawlut.
By the Court, present Mr. F. C. Smith—“Tho respondents
are proprietors of the lands included in both leases; and as far
as investigation has hitherto gone, it appears that the lands, for
the rents of which the respondents now sue, appertain to mouzah.
Taranuggur, and are included in the lease of the party who eject
ed the appellants, and that the respondents gave to the latter a
second lease for the same lands. Under these circumstances

they cannot, in my opinion, recover from the appellants, and I
would reverse the decree of the Moorshedabad Court.
Mr. Hutchinson concurred, and made ﬁnal the judgment pro

posed by Mr. Smith.

RAM KAUNT KHAN, KALISHUNKER KHAN and
CHUNDERPERSHAD KHAN, Appellants,

1837.
3rd May .

versus
KISHEN MOHUN and others, Respondents.
A claim by
THIS was an appeal from a judgment passed by the Judge of
Hindoos
to
Zillah Dacca J elalpore, in a case in which the appellants were establish their
right of pre
plaintiffs, and the respondents Were defendants.
cedenceamong
The plaint set forth that according to a long established usage families with
which

they

the family of the plaintiffs had held precedence among numerous
families mentioned in the plaint, who resided in the same village,
and with whom they were accustomed to associate : that on the

were

occasion of marriage feasts and ceremonies occurring in those
.
a,
Y 2
16-5

want of proof.

in the

habits of asso
ciating,
dis
missed
for
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families, they were alway invited, given the ﬁrst place, and were

ﬁrst served at meals: that the defendants had colluded with
Ram Kaunt various members of the families who had formerly acknowledg
Khan.
and
others, 1!. Ki ed the right of the plaintiffs to precedence, and had ejected
shen Mohun
them from the position which they had held. This had exposed
and others.
them to disgrace, and they accordingly now sued for damages for
the injury sustained, and for restoration to the position which
they had lost. The suit was laid at 32 rupees.
The case was referred to the SudderAmeen who was also pun
dit of the Zillah Court.

The defendants met the plaint by a direct denial of all the
facts stated in it.
The Sudder Ameen passed judgment in favor of the plaintiffs.
The defendants then appealed to the Zillah Judge, who was of
opinion that the plaintiffs had failed to prove their case, and accord

ingly reversed the decree of the Sudder Ameen.

The plaintiffs

then applied to the Provincial Court at Dacea for permission to
ﬁle a special appeal. The application, on the abolition of the Pro
vincial Court, was transferred to the Sudder Dewanny Adawlut,
and was there admitted.

_ The Court, present Mr. W. Money, conﬁrmed the decree of
the Zillah Judge. -

REMARK.
The about case involves no particular point of law, but has
been reported as in some respects illustrative of native customs.
-—See Ward's View of the Hindoos, vol, 1. page 202, London
edition, 1822.
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'067‘8218

10th May.

MUSSUMMUT DEO MURAT, GUARDIAN or JYEPERKASH Misses,
Son and Ham on Snom: Panxssn MISSER, BOLAKEE LAL,
KISHOO LAL, DHUNNUK LAL, and GOWltEE
SUNKUR, Respondents,

THE SAME RESPONDENTS, Appellants,
128Tsus

THE SAME APPELLANT, Respondent.

THIS was an action instituted by Meethun. Lal against Shomo

The Sudder

Dewann y
Pcrkash Misser, and others, in the Zillah Court of Tirhoot, under Adawlut
up
held the right
the following circumstances :—

The plaint set forth that a moiety of the mouzah Mahadeo Sum
rea was the property of the plaintiff, and the remaining moiety
the property of Kunhaia Lal ; that on the death of Kunhaia Lal,

the plaintiff took a lease of his moiety from his son Dhunnuk

of pre-emption
founded
on
common
te
nancy in a suit
between Hin
doos,
which
arose in the

Lal from 1234 to 1238 F. S. There were some disputes between district of Tim
hoot.
the plaintiﬁ' and Shome Pcrkash Misser, which led to the latter
taking a lease of the same moiety from the other defendant, the

heirs of Kunhaia Lal, at a rental of only one rupee in advance
of that paid by the plaintiff. In Aughun 1239, the defendant
Shome Perkash Sinin went further, and conditionally purchased
from the other defendants a four anna share of the village for
3,000 rupees, the sale being revocable on repayment of the pur
chase money. The plaintiﬂ‘, on hearing of it, immediawa claim
ed his right of pre-cmption. In order to defeat this claim, the
defendants between them executed a fresh deed of absolute sale,
dated 24th Asarh 1239, stating the amount of purchase money at
11,950 rupees, which they had registered. The plaintiﬁ' now
sues to enforce his right of pre-emption.
The defendants replied, that the four annas share was ﬁrst
offered to the plaintiff for 12,000 rupees 5 but that as he refused
to buy, it was sold to one of their number, Shome Perkash Singh,
by the rest for 11,950 rupees.
The Zillah J udgc was of opinion that the plaintiff had clearly

established his right of prc-cmption ; and also that the amount
of purchase money, entered in the deed of sale of the 24th Asarii
1239, was exorbitant, and done with a view to defeat the plaintiff’s
163-61
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M e c th u n
Lal, v. Musst.

Dec Muratand
others.

right. The Judge entered into an enquiry as to the value of the
land and gave judgment in favor of the plaintiff's claim, to a
preferential right to the purchase of the property in dispute, on
his paying the sum of 5,250 rupees, within one month, to the pur
chaser Shome Perkash Singh, or depositing that amount in Court.

The plaintiff and the defendant Shome Pcrkash Singh prefer
red separate appeals from the above judgment to the Sudder
Dewanny Adawlut.‘ The plaintiff objected to that part of the
deeretal order which ﬁxed the value of the lands at 5,250, and
the defendant to that part of it which recognized the plaintiff’s
right of pre-emption.

By the Court, present Mr. W. Money.—“ The parties are Hin
doos, to whom the right of pre-emption, agreeably to their own
laws, does not appertain ; the custom, however, as existing among
them, has been fully acknowledged and admitted on various oc
casions by this Conrtf and I see no reason for disturbing it. In
this case the plaintiff has established his claim. The only ques
tion is, as to the amount which the plaintiff should pay to the
purchaser, prior to the enforcement of his right. The plaintiff
asserts, that the defendants have stated an exorbitant sum in the
deed of sale, for the purpose of defeating his (the plaintiff’s) claim ;

but there is no sufﬁcient proof of this. I would modify the decree
of the lower Court; and, admitting the plaintiff’s right of pre
emption, decree that he shall enter upon possession of the dis

puted property on paying, within six months, the sum entered in
the deed of sale executed to Shome Perkash Singh by the other

defendants, viz. 11,950 rupees.
Mr. F. C. Smith—“I concur that the precedents of this Court,
admitting Hindoos to the right of pre-emption, should be followed.
But I differ from Mr. Money as to the amount payable in this

instance by the claimant. The amount stated in the deed of sale
is evidently an exorbitant price, entered purposely to defeat the
plaintiff’s right; and I am of opinion, with reference to the evi
dencc, that the plaintiff should obtain possession on payment of
3,000 rupees, the amount speciﬁed in the deed of conditional sale.

Mr. Hutchinson concurred with Mr. Money, and made final the
judgment proposed by him.
I See cue of Omcd Roy and others, vs. Nakchud Kai and others, page 68,
new cd., page 82, vol. V. of the Reports.
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LALJEE, Gomsnun or ran BANKING House or Husoxss Doss,

1837.

MANOHAR D088 and GOPECHURN DUT'I‘,

*—

Appellants,

23111 May.

'UCI‘I‘NS

GOVIND RAM J ANEE, Gomsnmn or Iscna Ru Huarsnsnm

Basoo, BANKER, Respondent.
THIS was an appeal from a judgment passed by the Judge of

Held, thata
mere

Zillah 24-Pergunnahs, in a case in which the respondent was

plaintiﬂ‘ and the appellant and others were defendants.
The plaint set forth that one Ram Lochun Pal had dealings
with the plaintiff’s banking house, and on an adjustment of
accounts in 1233, B. S., there was a balance against him of
42,994-15-3. On the 26th Bhadoon of that year Ram Lochun
borrowed on a separate account 20,000 rupees at 9 per cent.

interest, payable in one and a half month. In Poos of that year
his credit appeared to be failing, on which the plaintiff urged
him to pay the debt. He was unable to do so, but in Magh 1233
made over to the plaintiff the title deeds and other papers of 15
bcegahs and 1% cottahs of land situated in Sulkea, together with

ﬁve brick kilns. He paid at various times 4,900 rupees out of
the _ 20,000 last borrowed by him. On 20th December 1828,
Ram Lochun Pal wrote a letter to plaintiﬁ’s employers acknow
ledging the balance of 15,100 on the debt of 20,000, and stating
therein that the title deeds of the property were with the plaintiff,
and offering to relinquish the land for something above the debt.

The plaintiff’s employers did not consent to this oﬁ'er. Ram
Lochun died in Magh 1235, leaving a widow, the defendant
Brijisree, who succeeded to his property. The plaintiﬁ‘ new sues the
widow for the balance of principal with interest, on account of the
loan of 20,000 rupees. Laljee gomashtah, the present appellant,
interposed at this stage of the proceedings, stating that Ram
Lochun Pal had borrowed from the ﬁrm of his principals the sum
of 14,000 rupees on executing a judgment bond dated 13th
August 1828, that his principals had taken out execution, and
that the property which the plaintiff now stated had been pledged

to him, was sold by the Sheriff on 15th January 1829, in satisfaction
of the debt due to them. The plaintiff then objected to the sale,
but his objections were rejected, and the sale proceeded.
165

deposit

by a borrower
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debt

for
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deeds a prior
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property spe
ciﬁed therein.
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On this the plaintiff ﬁled a supplementary plaint including the

present appellants and the purchasers of the property at the
Laljee and Sheriff’s sale among the defendants in this suit.
others, 9. Go
Laljee gomashtah ﬁled an answer to the same effect as his petition
\'l|nl
Ram
Janee.
above given, and denied the mortgage to the plaintiff, pleading
that the mere deposit of title deeds did not constitute a mortgage.
Gopechurn Dutt, the purchaser at the Sheriff's sale, replied to

the same effect as the defendant Laljee.

~

The Zillah Judge, Mr. H. Moore, gave judgment as follows :—

“The debt for the recovery of which the plaintiff sues the heir
of Ram Lochun Pal is clearly proved ; as is also the deposit with

the plaintiﬂ' of the title deeds of the property in Sulkea.

These

in fact are not denied. The property was attached by the Sheriff
in execution of a judgment of the Supreme Court in favor of the
banking house of Hunoman Doss and Manohar Doss; the present

plaintiff, on this, lost no time in stating to the Sheriff his claim
to the land, and his objections to the sale founded thereon. The
question is, whether under the circumstances,.the sale by the
Sheriff is to prejudice the right of the plaintiff to the lands of

which he holds the title deeds.

I consider the deposit by a

borrower of the title deeds of his real property as security for a
debt, to be equivalent to a mortgage though no regular mortgage
bond have been executed. I do not think therefore that the

Sheriff’s sale can prejudice the right of the plaintiff."
The Judge accordingly gave a decree in favor of the plaintiff,

with leave to execute against the property of which he held the
title deeds.
The appellants then appealed to the Sudder Dewanny Adawlut.
The case was ﬁrst laid before Mr. F. C. Smith, and then
before Mr. Hutchinson, who, with some difference of opinion in

regard to other points, concurred in reversing that part of the
Zillah Judge's decree which authorised execution against the
property sold by the Sheriff; Mr. Smith on the ground that the
mere deposit of title deeds as security for a debt could not be
held as equivalent to a mortgage, and Mr. Hutchinson on the
ground that the objections to the Sheriff’s sale were matter for
enquiry by the Supreme Court rather than by the mofussil Court.

Mr. Braddon and Mr. Reid concurred with the Zillah Jung
and conﬁrmed his judgment in favor of the plaintiff.
_ 165-66
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19th J unc.

RUMZAUN BEEBEE, SHERBAN BEEBEE and others,
_

Respondents.

AN eighth of kismat Kandiah Digur and two other villages

The period

were recorded in the Collector’s oﬁice, in Zillah Mymensingh, in
the names of Mehndy Nawaz and Berahim Alee Khan. The
latter on the 18th April 1828 borrowed from the appellant the

of one year,
allowed for the
redemption of

slim of 7,001 rupees, and mortgaged and conditionally sold to

him his share of the property under a deed of bye-bil-wufa,
redeemable on the 13th July 1828. Berahim Alee Khan not
having repaid the money, appellant petitioned the Zillah Court

on the 2nd August 1828, to issue to the mortgager the notice

mortgages, or

0 0nd itio n a!
sales by Sec
tion 8, Regu
lation XVII.
1806, must be
c ale 11 la t ed
from the date
of the issue of
the
written
notiﬁcation,
which should
also be the
date of the
notiﬁcation ita
self. Held by
the
Sudder

prescribed by Section 8, Regulation XVII. 1806.
The notice, dated the 29th November 1828, was accordingly
duly served on Berahim Alec Khan on the 14th of January‘1829.
He died shortly after, and his two widows, who succeeded as his
rightful heirs “d representatives, did not deposit the purchase D e w a. n n y
Adawlut that
money in the treasury of the Court, nor use any effort to redeem a notice hear.

the property. Appellant, therefore, on the 2d of December 1829,
instituted an action against the respondents in the Civil Court of
Zillah Mymensingh, to obtain possession of the share in question.
The case was referred for trial and decision to the Principal Sudder

Ameen, who dismissed it on the 25th of May 1832.

This, on ap

peal, was afﬁrmed by the Zillah Judge on the 8th of April 1834.
The appellant still dissatisfied, preferred a further appeal to the
Sudder Dewanny Adawlut, which nonsuited his action on the 17th

of November 1834 because informally and irregularly instituted ;
but gave him the option of bringing a suit de novo. He accordingly
on the 8th February 1835, reinstituted the action. The Zillah

ing the date of
the order for
issue instead of
the date of no.
tual issue was
incorrectly and
i r re g ular l y
dated ;
and
that the period
included
be
tween
those
two dates could
not be calcu—
lated as com

ing within the
year allowed
to the mortgm

ger to redeem

Judge, Mr. G. C. Cheap, who tried it, dismissed it, with costs
against the plaintiﬁ', on the 29th August 1835.
From this, appellant appealed to the Sudder Dewanny Adawlut.
The case was ﬁrst brought before Mr. Hutchinson, who, before

proceeding to judgment, submitted the following note for the con
sideration of the other Judges of the Court,
A advances money to B, on a mortgage of B’s estate,-—the con—

dition being that if the money were not repaid within a certain
period, the mortgage or conditiOnal sale would become an absolute

1
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sale.

At the close of the period, A petitions to foreclose under

Section ’8, Regulation XVII. of 1806, and the usual notice to B,
Ramgopaul the mortgager, is written and ordered to be issued ; but the said
Surmah Taraf
dar, 'v. Ram notice was not issued at the time, nor till a month and a half
zann
Beebee afterwards, that is to say, the purwannah of notice, dated 29th
and others.

November .1828, was not issued till the 14th January 1829. How
ever, on the expiration of a year from the 29th Norember 1828,
B, the mortgager, not having appeared or tendered the money, A,
the mortg r>'ee,sued rcgrdarly to foreclose; and the question at issue
is whether the suit can be entertained, the mortgager not having
had the full period of notice prescribed by the Court’s Circular
of the 9th April 1817, the Judge having neglected to conform to
its provisions regarding the dating of the notice. The mortgager
contends that he knew nothing of the intermediate constructions
of the law, but sued in strict accordance with the provisions
of Section 8, Regulation XVII. 1806, which express that the pe

riod allowed for redemption is to be reckoned “from the date
of the notiﬁcation.”

v

The Court were unanimously of opinion that the mortgager is
entitled to a full year for making payment of the debt, from the
date of the issue of notice.

Mr. Hutchinson then recorded his opinion as follows :—
“ The ﬁrst action was instituted by the appellant on the 2d of

December 1829, ten months and seventeen days after date of the
issue of the notice served on the mortgagor. An action for pos
session of mortgaged property can only be eognizable by a Court
of Justice when laid after'the expiration of one year from the issue
of the notice for the redemption of the property. The conditions
necessary to the foreclosure of the mortgage as prescribed by
Regulation XVII. of 1806, have, in this instance, been clearly

rendered nugatory and inoperative.

It is absolutely necessary,

consistently with the Regulations, that one full and complete year

should elapse from the date of the issue of the purwannah of re
demption before the mortgage can be foreclosed and the condition
al sale made absolute. Under all the circumstances of the case,
however, I would reverse the decree of the Zillah Court, and de
cide conditionally in favor of the appellant, to the effect that the
sale shall become absolute, unless the mortgger pay the amount

borrowed with interest, within a specified time, say two months/f,
107-68
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Mr. F. C. Smith observed that the action instituted on the 2d
December 1829, had been decided by an order of nonsuit, and
that as considerably more than one year, from the date of issue
of notice prescribed by Section 8, Regulation XVII. 1806, had
elapsed prior to the institution of ,the present action, he consi~
dered the mortgager had lost his right of redemption, and pro_
posed to pass a decree in favor of appellant, declaring the- condi
tional sale to have become absolute.

Mr. Braddon and Mr. Hutchinson sitting together ﬁnally decid
ed the case in the manner proposed by the latter Judge.*

REMARKS.

The judgmpnt of the Court appears to be at variance with the
letter of the law (Section 8, Regulation XVII. 1806,) and with
the reply of the Sudder Dewanny Adawlut to a reference from
the Patna Provincial Court, printed as No. 263 of the Construc
tion Book. There is no doubt, however, that the intention of the
law was to give the mortgagor as much time as possible to re
deem the mortgage from the time of his being informed that the

mortgagee had applied to Court.

In order then to carry out the

spirit of the law, and at the same time to adhere to its letter, the
Sudder Dewanny Adawlut issued their Circular of the 9th April
1817, the 2d paragraph of which is as follows :—
“ It having since come to the knowledge of the Court that the
written notiﬁcation to the mortgagor, or his representative, di
rected in that section, instead of being immediately issued, as
evidently intended
bya the
express
terms of whereby
the regulation,
sometimes
delayed for
month,
audiupwards,
the mortis
gagee’s application for a foreclosure is not made known to the
mortgager so early as it ought to be 5 whilst at the same time

the year allowed for redemption must necessarily be calculated,
as prescribed, from the date of the notiﬁcation, the Court are, of
opinion, that whenever a purwannah to a mortgagor, or his legal

representative, containing the notiﬁcation prescribed in Section
8, Regulation XVII. 1806, may not be issued on the date of its
being ordered, it should bear the date on which it may be actu
“ The above report has been taken, with slight alterations, from Mr. Seven
tre's report.

z 2
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Ramgopauli
Surmah Tara-f»
dar, v. Ram~
zaun Beebee
and others.
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ally issued, instead of that on which the purwannah may be or
dered ; and that the term of one year allowed for redeeming the
mortgage should be calculated from the date so inserted.”
The above rule implied that the notice should not be consider

:‘anothggibee ed in the light of a notiﬁcation until issued, and accordingly pre
scribed that the date attached to it should be that of issue, with
but reference to the date of the order for issue. The rule had been
violated in the above case, and the Court considered it equitable
and but just to the mortgager that he should not be made to suf
fer in consequence of a departure from standing orders of the Court,
which directed the service of notice—preliminary to the institution
of an action for rendering the sale absolute—to be made in such
a manner as to secure to the mortgager his equity of redemption
for the full period contemplated by the law.
-

1837.
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HURLALLLSINGH, Appellant,
versus
JORAWUN SINGH, Respondent.

Held, that 3
THIS was an appeal from a judgment passed by the Judge of
2131;521:213 Zillah Beerbhoom, in a case in which the respondent was the

Beerbléqopl_.bjs plaintiﬂ‘ and the appellant and others were defendants.
:3” “812112”;
The suit was laid for possession of a one-third share of talooka

:fngnfhat‘m Kokhra, Tuppeh Sarteh Deoghur, a ghatwallee mehal.
heirs,
but
The plaint averred that the mehal above-mentioned was the an
h lddDivot]; cestral property of the parties
. to the suit,
. and was prewously
.
2,2,2,
re

:klezzxz‘g‘im? gistcred in the name of Udhcen Singh, the father of the plaintiff,
wal.

who, in the year 1199 B. ~ S., assigned a 10 anna, 13 gundas,
1 kowree, l karantee share of the same, in equal portions, to Sun
knr Singh and Davee Singh, his relations from a common ancestor.
After some time, Umul Singh, the nephew of Sunkur Singh, sued
in the Civil Court for his uncle’s share, and obtained a decree for
a moiety thereof, viz. a 2 anna, 13 gundas, 1 kowree, l karantee
share of the mehal: and although the names of the several co

sharers had been registered in the Collector’s ofﬁce, they held joint
possession; that is, no regular butwara or division had taken

place, but a private partition had been made among the sharers
agreeably to which they held possession. A condition of this par

tition was that whatever waste lands were brought into cultiva'
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tion in any of the shares, should be measured and equally divided
among all. Upon this condition Tirbohun Singh, heir of Davee
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Hurlal1
Singh, founded an action, which he instituted in Court, but which
Singh, 1). J 0'
was amicably settled in l2l5 B. S., by an engagement on the rawun Singh.

part of the several shareholders to abide by the terms of the con
dition. This engagement was repeated in the year 1223 B, S.
Since that large tracts of land have been brought into cultivation,
but the other sharers refuse to give the plaintiff his share of them.
Davee Singh is dead, and has been succeeded by his son, Tirbohun
Singh: Sunkur Singh was succeeded by his son Sayrun Singh,
and he again by his son Hurlall Singh. The above two persons
Tirbohun Singh and Hurlall are entitled each to a third of the
mehal, the remaining third being the share of the plaintiﬂ'. The '
plaintiff now sues for a butwara of the mehal, and separate pos

session of the share belonging to him.
The defendant Hurlall repelled the claim.

He answered‘that

Udheen Singh, the ancestor of the plaintiff, had four sons, viz.
Jorawun Singh, Ummed Singh, Dowlut Singh and Nirmul Singh.
Ummed Singh, the second son, had also four sons, viz. Purshun

nath Singh, Un Singh, Bishennath Singh and Lakeekaunt Singh.
The sons of Dowlut Singh were Bahoor Singh, Ubhec Singh,
Jowahir Singh, and Munnoo Singh. The plaintiff and his brother
N irmul Singh, together with the sons of their two deceased bro
thers, took possession of the share of their ancestor Udheen Singh,
and still hold possession according to a private partition made
between them. He urged that the action had been instituted
irregularly in not including the names of all the shareholders,

and had moreover been instituted after the lapse of the time al
lowed for the institution of civil suite. The mehal was registered

in the Collector’s oﬂiee as the estate of the plaintiff, the defen
dants Hurlall Singh and Umul Singh and Tirbohun Singh, in
such a way as that the share of one partner cannot be sold for
arrears due by any other co-sharer ; and that the application for
abutwara should have been made to the Collector and not' to the
Civil Court. The defendant concluded by stating that in a former
suit instituted by Tirbohun Singh it was held that a ghatwalle
mehal was not subject to butwam.

The case was referred to the Principal Sudder Amcen of the
district, who was of opinion that the action was contrary -to the
169-70
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H u rlal l

provisions of Regulation XIX. 1814, which prescribed that but
waras or divisions of mal lands should be made by the revenue
authorities, and accordingly dismissed it, referring the plaintiﬂ'

Singh, 0. Jo
rawun Singh.

to an application, in the ﬁrst instance, to the Collector, in the
manner prescribed by the Regulation cited.
The above decision was set aside by the Zillah Judge, who de

creed that the several shareholders should hold joint possession,
and that after payment of the Government dues, and other ne.

cessary expenses, the proﬁts of the entire mehal should be divided
amongst the several partners in proportion to their respective
shares.
Permission to prefer a special appeal was applied for by the
original defendants and granted by the Sudder Dewanny Adawlut.
The case was ﬁrst brought before Mr. F. C. Smith, who laid the

following note before the other Judges of the Court :-—
“ I shall feel obliged by my colleagues informing me whether,
in their opinion, a zemindaree held under the zemindar of Beer
bhoom under a ghatwallee tenure, comes under the Hindoo rules
of inheritance, and may be divided among the co-parceners by the
Court. Some of the parties not agreeing to it, the provisions of
Regulation XIX. 1814, cannot be enforced by the Collector with
out an order of Court.

“ The provisions of Regulation XIX. 1814, do not seem to pro
hibit a division, nor do they authorise it.

This is a local tenure,

and perhaps it may be improper to allow division both as it may
affect the zemindar of Beerbhoom and the tranquillity of the
country.

“ In the Nerbudda territciries where we had many such tenures

for the protection of the ghats, the Government have always re
fused to acknowledge any right to such claims.”
The following are the opinions of the several Judges :—
Mr. D. C. Smyth.—-*“I never heard of the division of lands
held on similar tenures, and I believe it would be contrary to the
usage of the country. The chakeran lands of Burdwau and
Hooghly always go to the eldest son, or the nearest member of
the family most capable of performing the duties of the ofﬁce."
Mr. R. H. Rattray.—“ The lands in question are held condi
tionally on the due performance of certain deﬁned duties. They
belong to the oﬂicc, so to speak, and should not be frittered into
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portions inadequate to a remuneration of the duty demandahle
from the occupants of the whole as a whole.

Mr. W. Braddon.—-“No division should, in my opinion, be
allowed."

Mr. W. Money. —“ The question has been decided both by the
revenue and the judicial authorities, that a division of a ghatwalee
The estate, in fact,

goes to the eldest son, to the exclusion of the others as to any
thing more than a maintenance, if they choose to stay and per
form a ghatwal’s duty."

Mr. J. R. Hutchinson.—“ This question should be decided by
local usage. I see no bar to division, provided the sharers pay
the stipulated rent and discharge the prescribed duties.”
Mr. F. C Smith then passed judgment as follows :—
“The ﬁrst point for determination is whether aghatwalee
mehal on the death of an incumbent is divisible among his heirs.
Regulation XXIX. of 1814, says nothing on the subject; the

point must therefore be decided with reference to the usual
practice, and the meaning and intent of the term ‘ghatwal.’
Now the ghatwalee lands are grants for particular purposes,
especially of police, and to divide them into small portions
amongst the heirs of the ghatw als would be to defeat the very

ends for which the grants were made.

I have submitted the

question to the Judges of the Court, and all, with one exception,
are of opinion that a mehal of this nature cannot be divided, but
should, on the death of an incumbent, devolve entire on the

eldest son or the next ghatwal.

1837.

I would not allow

the division, even with the sanction of an entire family or clan.”

estate in Beerbhoom is contrary to usage.

207

I would accordingly reverse the

decree of the'Zillah Judge, and dismiss the original plaint."
Mr. Hutchinson recorded his opinion in the terms of his note

above given.
Mr. Rattray concurred with Mr. Smith, and made ﬁnal the
judgment proposed by him.

17L
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GOVERNMENT, Appellant,

20th J une.

versus
SHEIK FAKEERULLAH, Respondent.v

A zemindar
in
Cuttack,
holding
his
estate under a
five years' en
gagement, was
dispossessed

THIS was an appeal from a judgment passed by the Judge of
Zillah Cnttaek, in a case in which the respondent was plaintiff

and the appellant was defendant.

by the Collee

The plaint averred that the plaintiff had purchased the talooka
Kishenannndpore, Pergunnah Maloobisi, at public sale for the
sum {of 1,600 rupees, on the 22d November 1816, corresponding
with 1224, Umlee, and held possession up to 1226. A proclama
tion was then issued by the Collector notifying to the zemindars

tor during the
last two years
of his term, on
the grounds of
oppression to
wards
the
tenantry, and that the jnmma

of the engage.
manta not hav
ing been sane~

tioned by the
superior

venue

for 1226 on their several estates would be

continued until 1229 ; and that if any objected to that assessment,
their estates should be either let in farm or held khas for a period

of ten years.

On the 27th February 1817, the plaintiff presented

re

autho» a petition to the Collector, stating that his estate was very highly

rities. In an
action for re

assessed, and that there was no proﬁt whatever on it, and praying

covery of pos

for a reduction in the amount of jumma. On this'the Collector
session
and
mesne proﬁts, gave a farm of the plaintiﬁ’s estate for ten years to Deenoo
the
Sudder
D e w a n n y Bundoo eanoongoe, at the jumma of 1226 B. S., allowing the
Adawlut held plaintiff malikana, or proprietary allowance, at the rate of 5 per
that, under the
circumstances, cent. The farmer failed in 1230, and the estate was held khas
the Collector
In 1233, the Collector went to the estate,
was not justiﬁ during 1231 and 1232.
ed in ejecting measured the lands, and gave fresh pottahs to the tenants, viz.
the plaintiﬁ‘,
andswardedto to the paekasht ryotts, for a period of three years from 1233 to
him the means 1235 inclusive, and to the khud kasht ryotts for a. period of ﬁve
proﬁts for the
unexpired pe

years from 1233 to 1237.

The Collector then entered into

riod of his en
gagement, but engagements with the plaintiff for a period of ﬁve years, that is
passed no or~
der in regard

from 1233 to 1237, for the estate belonging to the'plaintiﬁ', and

to the posses another small estate belonging to another party but included
sion, the term

of the engage within the limits of the plaintiff’s talooka, at an aggregate assess
ment

havmg ment of 1,288 rupees.

The plaintiff discovered that some of the

expired.
A measure
ment by a Col
lector, made at

tenants were holding lands considerably in excess of that for
which they held pottahs ; he accordingly measured the lands in

the ﬁlms of 1234, and demanded rent for the excess.

Many of them paid

entering into
e n g a g ements
with a zemin
dar, is no bar

wrllingly ; ten of them however objected, and presented apetition
on the subject to the Assistant Collector, who, on the 7th July

to the zemiu

1827, on the ground that the ryott’s holdings had been measured
171-72
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by the Collector, decided that the proprietor had no right to
make a fresh measurement. The plaintiﬁ‘ however adjusted the
matter with the tenants, measured the lands, and at the close of
1234, sent the papers to the eanoongoe. The canoongoe made a
report to the Collector, requesting instructions as to whether he
was to receive the papers. After passing various orders, the
Collector, on the 12th February 1828, observing that the engage
ments entered into with the plaintiff had not been approved by
the superior revenue authorities, directed that a report on the
subject should be made to the Commissioner of Revenue, with a
recommendation that the engagements should not be conﬁrmed.
The plaintiff on this offered to cancel his own measurement
papers, and to give up every advantage which he had derived
from the measurement, but prayed that he might be permitted

to hold the estate to the completion of the term of his engage
ment.

The

209
1837.
dar re-measur
ing the Jands,
to
ascertain
the extent of
the holding of
his tenants.
It is not
competent toa
Zillah Court,
after the can
piration of a
zemindar’s en
gagement, to
direct the Col~
lector to re~
store him to
possession, and
to enter into
an g agements
with
him,
though it may
declare
his

Collector however obtained an order from the prior right to
Commissioner for the attachment of the estates, and ousted the a settlement
on
agreeing
plaintiff from the commencement of 1236. The plaintiff accord to the assess

ingly sued to recover possession, together with mesne proﬁts.
' The Collector replied that the facts stated by the plaintiff up

mentandother
terms ﬁxed by
the
revenue

authorities.

to the period of the default of the farmer Deenoo Bundoo in 1231
Unilee were correct; that tho'late Collector, on the estate being
then held khas, proceeded to the spot, and settled the lands
under Regulation VII. of 1822, the aggregate rental being ﬁxed
at 1,562 rupees, 9 annas, 15 gundahs, 1 eowree. From this was
deducted a sum of 275-9451 for malikana and costs of collec
tion, and engagements were entered into with the plaintiff, for

the talooka Kishenanundpore, and another small holding within
the limits of the talooka (but which was distinct from the plain
tiff’s lands), at an aggregate jumma of 1,288 rupees, subject to
the conﬁrmation of the superior revenue authorities. By these
engagements the plaintiff was bound to make no exactions from
the ryots. The plaintiff however had no sooner obtained posses
sion then he commenced a ro-measurement of the lands, and com~
mitted various oppressions upon the tenantry. The plaintiff persist
ed in measuring the lands, notwithstanding the instructions of the
Collector to the contrary, and presented his measurement papers
for deposit in the cauoongoe’s ofﬁce. The oanoongoe reported

the circumstances to the Collector, who, on the 5th March 1828,
a A
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submitted the facts above stated, together with the engagements
(which the Collector had omitted to send previously), to the Com

1 837.
Government,
1:. Sheik Fa

'keerullah.

missioner.

That ofﬁcer directed that the engagements, entered

into with pthe plaintiff, should be cancelled, and the lands
brought under the khas management of the Collector ; which was
accordingly done.
The Zillah Judge gave judgment on the 30th May 1835. He
observed that although there was a stipulation to the effect that
the engagements entered into with the plaintiff should not be con
sidered as conclusive until sanctioned by the superior revenue

authorities, yet the circumstance of such sanction not having
been obtained was to be attributed solely to the fact of the Col
lector not having made any report on the subject till the end of
1235, that is, when three years of the plaintiff’s engagement had
expired. The report then sent was moreover hostile to the con
ﬁrmation of the engagements, and therefore there was nothing
surprising in the fact that the engagements had never been con
ﬁrmed by the proper authorities. It appeared also from the

evidence that other proprietors held their lands under engage
ments which had not been submitted for the sanction of the
superior revenue authorities, and to these no objections were
made by the Collector. Under these circumstances it did not
appear equitable to the Judge that the plaintiff's engagements
should be cancelled merely because the stipulation above-men
tioned had not been completed, the completion resting as it did

with the Collector himself with whom it lay to make the necessary
report to the Commissioner. As to other reasons for annulling
the engagements, the Judge was of opinion that they had not

been shown to exist.

There was no arrear of rent due by the

plaintiff, and the evidence failed to prove the exactions and op
pression charged against him. There was no law which prohi
bited a zemindar from measuring his own lands after measure
ment made by the Collector ; and it was observable on this point
that the plaintiff had expressed to the Collector his readiness to
cancel the measurement made by himself, and to adhere entirely
to that made by the Collector; which circumstance did not ap
pear ever to have been brought to the notice of, the Commis
sioner. The instructions given to the plaintiff not to re-mcasure
the lands were all founded upon exparte statements, and could
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not affect the merits of the question at issue. In like manner
the orders of the Commissioner to cancel the engagements of the
plaintiff were founded upon incomplete information, and could 0.Government,
Sheik Fa'
not be held as decisive against the plaintiff’s claims. The Judge keerullah.
accordingly gave judgment in favor of the plaintiff, awarding to
him the mesne proﬁts of his estate for the last two years of his
engagements, vim, 1236 and 1237, which had new expired, and
directing the Collector to restore him to possession upon new
engagements to be entered into with him. Permission was fur
ther given to the plaintiff to sue for the mesne proﬁts due on the
estate from 1238 to the time of his recovering possession, should
the Collector refuse to pay them.

The Collector appealed from this judgment to the Sudder Dc
wanny Adawlut,

The case was ﬁrst brought before Mr. F. C. Smith, who pro
posed to conﬁrm the decree of the lower Court in regard to the
payment of the proﬁts for 1236 and 1237, but to reverse that
part of it which gave permission to the plaintiff to sue for those
for 1238 and the subsequent period to the date of recovering
possession.
Mr. Harding was of opinion that, under the circumstances ex
hibited, the revenue authorities were competent to set aside the
engagements made with the plaintiff, and proposed to reverse the
decree of the Zillah Court.

Mr. Braddon.—“ The Collector entered into engagements with
the plaintiff for a period of ﬁve years : under these engagements
the plaintiff obtained and held possession for three years, when

he was ousted by the Collector, who then took the lands under
his own management, The plaintiff has the proprietary right
in the lands, which, not being subject to a permanent settlement,
are settled from time to time ; and in this way engagements were
entered into with the plaintiff for a period of ﬁve years. Under
thesc circumstances the plaintiff was clearly entitled to hold pos—
session till the expiration of the term of his engagements, and to
enjoy the proﬁts. The grounds alleged by the Collector for at'
taching the lands within the period of the plaintifPs engagement
are inadmissible. The plaintiff is therefore clearly entitled to
tho mesne proﬁts for 1236 and 1237, and in this respect the

Judge’s decree should, in my opinion, be conﬁrmed.
A A 2

When how
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ever the Judge proceeds to prescribe to the Collector that he

shall enter into fresh engagements with the plaintiff, he exceeds
his authority. I would pass judgment accordingly, modifying
1:. Sheik Fa~
the decree of the Zillah Judge, and award the mesne proﬁts for
keerullsh.
Government,

the years 1236 and 1237 to the plaintiff; but set aside that part
of it which directs the Collector to‘restore the plaintiff to posses
sion under fresh engagements. No orders are necessary respect
ing the proﬁts for 1238 and succeeding period. If the plaintiff

has any_claim for them, he can sue.”
Mr. Hutchinson concurred with Mr. Braddon, but proposed to

add to that part of the order respecting the restoration of the
estate to the plaintiﬁ, a declaration of the plaintiff's prior right
to a settlement, on agreeing to the terms laid down by the re
venue authorities. In this Mr. Braddon concurred, and judg_
ment was passed accordingly,
1837.
‘—

24“: Juse,

GIRDHAREE LAL, Appellant,
versus
MUSSUMMUT KADIRA alias BIBI ISMUT, Respondent.

A received
an
advance
from B on ex
ecuting alease
ofcertainlands
for a speciﬁed

term, with the
further condi.
tion that if the
debt was not
repaid in full
on the expiry
0f the term of
the lease, the
leaseshould be
continued to B
until the loan
W36
repaid.
Two years be
fore the lease

THIS action was instituted by the appellant, against the res
pondents, in the Zillah Court of Shahabad, under the following
circumstances as set forth in the petition of plaint :—
The defendant was a proprietor of the villages of Harawun and
Sheopore, pergunnah Sasseram, a moiety of each of which she let

in farm to the plaintiff for a period of seven years from 1225 to
1231 F. S. both inclusive, at an annual rent of 102 rupees 8
annas for mouzah Harawun, and 50 rupees for mouzah Sheopore.

She received the sum of 1,168 -9 by way of advance, and bound
herself by a bond and lease, to repay the same in Jeyt 1231, and

covenanted that in case of default in repaying the advance at the
end of the term, the plaintiff might continue to hold the farm at

the same rent. The plaintiﬁ‘ held possession to 1229, when he was
ousted in execution of a decree of the Patna Provincial Court which
eention of a
decree of the awarded the right in the lands forming the subject of the lease to
P re vi n cial
the plaintiff, to the endowment of which Shah Kubeerooddeen was
Court for the
same
lands, superintendent.
The present defendant appealed fr0m the de
obtained by 0
cree
of
the
Provincial
Court to the Sudder Dewauny Adawlut.
against
A,
expired, B was

Bjmted in ex

_which
...4

decree

The result was that she obtained a reversal of the judgment
174-75
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given against her, in regard to mouzah Harawun, but not to men
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zah Sheopore. In execution of the Sudder Court‘s decree she
obtained possession of mouzah Harawun, but refused to restore was reversed
by the Sudder
the plaintiff to possession for the remaining period of his farm. D e w a n n y
Adawlut, and
the lands re

The plaintiff accordingly sues to recover possession.

The defendant repelled the claim, denying that she had given stored to A, as
r o pri eto r.
the lands in lease to the plaintiff, or that she had executed the pHeld
by the

engagements mentioned by him in his plaint.

The Principal Sud

Sudder
De
wanny Adaw

der Ameen Syed Munowur Ali, to whom the case was referred, let, that under
circum
gave judgment in favor of the plaintiff, observing that the trans such
stances, B, the
action was one of the nature of a mortgage, and that plaintiff lessee, was on;
titled to reco
was entitled to hold possession until the liquidation: of the debt. ver and hold
The defendant appealed to the Zillah Judge, who on the ground possession un~
der the terms
that the debt incurred by the defendant, appeared to have been of his lease,
until the pay

fully liquidated from the proﬁts of the land, reversed the decree
of the Principal Sudder Ameen and gave judgment in favor of the

defendant.
A special appeal was then admitted by the Sudder Dewanny
Adawlut.

By the Court, present Mr. Hutchinson.—“ The appellant was

ment of the
debt due to
him by A,
p o twithstand
mg the expi.
ration of the
term of the
original lease
mentioned in

ejected from the lands during the last two years of his lease, in the engages
meats.
execution of the decree obtained by Shah Kubeerooddecn from the
Patna Provincial Court; and it was not till some time after that,
that the respondent, the lesser of the plaintiff, recovered posses
sion under the decree of the Sudder Dewanny Adawlut. The pre
sent action has been instituted four years after the expiration of
the term of the lease mentioned in the plaint and the documents
ﬁled by the appellant.
I do not think the appellant can recover
possession, but he has the option of suing for the sum advanced

by him. I would decide accordingly."
Mr. Harding.—“ The appellant was ejected when as yet two
years of his lease had not expired 3 and as the respondent has re
covered possession of the village under the decree of this Court, I
think that the appellant has an equitable right to the completion
of the term of the lease, and I would uphold the decree of the

Principal Sudder Ameen, and reverse that of the Judge.
Mr. Braddon.--“ I concur with Mr. Harding in restoring the
appellant to possession, under the terms of the lease, especially as
the conditions of the lease were, that unless the loan to respondent

'

'
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Girdharee
Lal, v. Mus
sunnnnt Ka
dirn alias Bibi
Isinut.

was repaid at a speciﬁed period, the appellant should continue
to hold the lands as before, until judgment was made. But I
cannot conﬁrm the decree of the Principal Sudder Ameen in toto,
as he considers the transaction to be of the nature of a mort
gage, which it is not, but rather of that of a lease or farming
transaction."
Mr. Harding on further consideration concurred in all points
with Mr. Braddon, and made ﬁnal the judgment proposed by
him.

SHEO CHURN LAL and BHYROO DUTT, Appellants,
1837.
__.---~

versus

6th July.

J UMMUN LAL and others, Respondents.
W- "'\ "1
Held under
the
Hindoo
law as current
in
Tirhoot,
that the sale
of joint undi
nvideil proper
ty without the

consent of all
the sharcrs, is
invalid.

THIS was an action instituted by the respondents, against the
appellants, in the Zillah Court of Tirhoof, for the purpose of set
ting aside a deed of sale under the following circumstances :—

Thc plaint set forth that the mouzah Mohunporo is the ances
tral property of the plaintiffs and BhoWannee Sehai, and is hold
by them as a joint undivided estate ; that Bhowanneo Sehai had
executed a deed of sale for a 2 annas, 13 gundahs, 1 cowree share of
it to the defendants ; and that as the sale of joint undivided pro

perty without the consent of the sharers is illegal, the plaintiff's sue
to set aside the deed of sale executed by him. Bhowannee Sohai
was moreover alleged to be a minor and insane, and consequently
incompetent to execute any transfer of his property.
The defendant denied that Bhowannee‘Sehai was either a mi

nor or insane, or that the sale executed to them by him could be
impugned as illegal.
The Zillah J udgc gave judgment in favor of the plaintiffs on
the ground of the alleged seller Bhowannee Sehai being insane,

and consequently incompetent to execute the deed of sale.
From the Judge’s decree the defendants appealed to the Sudder
Dewanny Adawlut,
Mr. F. C. Smith conﬁrmed the decree of the lower Court, 0b
serving that even if Bhowannee Schai had not been barred by
minority or insanity from executing the deed of sale, the sale of
joint undivided property in Tirhoot is invalid, without the con
sent of all the sharers, as shown by the precedent in the case of
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Sheo Surunn Misser, versus Shoo Sohai, page 153, new edition,
page 201, vol. IV. of Sudder Reports.

1837.
Sheo Chum
Lal & another,
v.
.1 unmiun

REMARKS.

The ease referred to in volume 1V. occurred in the district of Lal 8: others.

Mirzapore; and those mentioned in the note at page 204 of the _
same volume occurred in Behar, with the exception of the suit
between Rajah Bydianund, versus Jydutt Jha, which arose in Tir
lioot, but has not been reported.

MUSSUMMUT SUFFURON ISA, Appellant,

1837.

versus

13m July.

AYESHA BIBI, Respondent.
THIS was an action instituted by the respondent against Syed
Held that
under the Ma
Seadut Chowdree, the husband of the respondent, Waris Moon homedan
la“,
shee, Bakir Alli, the appellant, and others, in the Zillah Court of a deed of gift
of real pro
Chittagong.
perty, legally

The plaint averred that Syed Saadut Chowdree executed on
the 30th January 1809, on the occasion of his marriage with
the plaintiff, a deed, by which he settled on her the sum of 50
gold mohurs and 400 rupees. The dower was all exigible; but
the plaintiff’s husband had noglecteddo pay it, and was dispos
ing of the whole of his property. The plaintiff accordingly sued
for the amount of her dower.
Shortly after the institution of the suit the plaintiﬂ's husband
died, and she carried on the action against the parties alleged to
be in possession of the property which recently belonged to her
husband.
The defendants Waris Moonshee, Bakir Alli, and others an

swered that the plaintiff's husband had made a gift of the whole
if his property to one Kareem Buxsh, his sister's son, and exo
cuted a deed of gift to that effect, dated in Kartick 1191, Mugh
era, or about three years before the institution of the present

action, in which the several portions or parcels of real property
forming the subject of the gift were distinctly speciﬁed. Kareem
Bush was put in possession of the porpcrty in pursuance of the
gift made by the plaintiff’s husband, who died about a year and
ten months after its execution. f1_‘he defendants added that Ka
'
176-77

executed,
is
valid against
a deed of dow

er

of

prior

date, executed
by the same
individual in
favor of his
wife, in which
a s u m o f

money is spe.
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due

to

her,

without men

tion of apledgc
of real proper
ty as security

for the dower
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reem Bursh was still in possession of the property, and that they
(the defendants) had nothing whatever to do with it, further

Mu ssum
mut Snﬂ'uro
nisa, n. Ayesha
liibi.

than as having been witnesses to the deedgof gift, and ought not
to have been sued.
The defendant Suﬂ‘urenisa (the present appellant) who is the
wife of Kareem Buxsh, answered to the same effect, and stated
that the whole of the property had been settled as dower upon
her by her husband.
The Principal Sudder Ameen dismissed the claim. His deci
sion was reversed in appeal by the Additional Judge of Chitta~
gong.

A special appeal was then admitted by the Sudder Dewanny
Adawlut.
The case was ﬁrst heard by Mr. F. C. Smith, who referred to
the chief Cazee for an opinion, as to whether the deed of gift
pleaded by the defendants was valid against the deed of settle
ment of prior date, on which the plaintiff rested her claim. The
Cazee replied that the deed of dower speciﬁed a ﬁxed sum as settled
upon the plaintiff, but that there was no mention in it of any

real property as having been pledged as security for the amount ;
such a deed was no bar to a gift by the husband of his real pro
perty to others; and consequently, if the legal conditions to a
gift, of speciﬁcation of the property given, and of immediate pos
session, had been complied with, the gift to Kareem Buxsh was

valid against the claim of the plaintiff on the deed of settle—
ment.
Mr. Smith accordingly proposed to reverse the decree of the
Additional Judge, and to conﬁrm that of the Principal Sudder
Ameeu.

Mr. Itattray concurred with Mr. Smith, and made ﬁnal the judg
ment proposed by him.

SHAIK FUTTEH ALI, Appellant,
1837.
CCTSILS

18th July.

MUSSUMMUT JANWA, Respondent.
A Mahome
dan settled

THIS was an action instituted by the respondent, against the

certain proper. appellant, in the Zillah Court of _Shahabad, for the recovery of
ty but without

certain real property, under the following circumstances as set
upon his ﬁrst forth in the petition of plaint :—

speciﬁcation
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Sheik Neamutoollah married Mussammut Myda ; settled upon
her dower to the amount of 40,000 rupees and one gold mohur ;
and assigned to her the whole of his property as security for the

1837.
wife in lieu of
On
her death he
married a se
cond wife, to
whom he exe
cuted a deed

debt of dower. Myda had two daughters, viz. the plaintiff and her (lower.

sister, who died young unmarried.

a second wife Mussammut Bibun.

Neamutoollah then married

On the death of Neamutool

lah the defendant, who is the brother of Mussammut Bibnn, took
of bya mokasa,
possession of sixty beegahs of ayma land, the property of the or barter, of a
portion of the
deceased, which by right belongs to the plaintiff as heir to her same property

mother Mussammut Myda, on whom it was settled in lieu of her
stipulated dower. She accordingly sues for the same.

in lieu of the
dower settled
upon her. De

clared by the
The defendant averted that Neamutoollah had executed a deed chief
Cazee

of bye. mokasa or barter, for the 60 bcegahs, forming the subject
of the present action, in favor of his wife Mussammut Bibuii, the
sister of the defendant, in lieu of the dower settled upon her at
the time of marriage; that Mussammut Bibun held possession
of the land for some time, and then executed a sale of it to the
defendant, her brother.

The Zillah Judge gave judgment in favor of the plaintiff, on
the ground that as the property in dispute had been ﬁrst appro

that

if _the

property had
been separated
from the bus
band’s estate
and transfer
red to the pos
session of the
ﬁrst wife be
fore the second
marriage took

place, the bya
mokasn
was
invalid,
but
valid if no such

priated to meet the debt of dower due to the mother of the plain
tiii' by her husband Sheik Neamutoollah, it was not in the power of separation had

the latter to assign the same property to his second wife in lieu of
the dower settled upon her.
On appeal to the Sudder Dewanny Adawlut by the defendant,

Mr. Harding, by whom the case was heard, referred the following
question for the opinion of the chief Game :
A hiahomedan, at the period of his marriage with his ﬁrst wife,
settles his property' upon her in lieu of dower, The wife dies
before her husband, leaving a daughter. The husband then

marries a second wife, and executes to her a bye. mokasa of a
portion of the same property as he had settled upon his ﬁrst wife.
Is
suchﬁrst
byawife
mokasa
valid
1 and will
it affecttherein?
the right of theheirs
of the
to the
property
mentioned
I
The Cazee replied that if the land in dispute had been separated
from the property of the husband, and transferred in possession
to the ﬁrst wife, then the bya mokasa to the second wife was in
‘ In the deed of dower, there was no speciﬁcation of the property settled:
it merely stated the whole 2}“ his property.

11 B
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taken place.
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‘Shaik Fut—
teh
Ali, r.
Mnssammut
,Janwa.

valid, and would not affect the claims of the heirs of the ﬁrst
wife. If, on the other hand, such separation had not taken place"
up to the period of the second marriage, the bya mokasa was
valid.
Mr. Harding, with reference to the evidence in the ease, and
the above opinion of the chief Cazee, conﬁrmed the decree of the

Zillah Court.
DOORGAPERSHAD, Appellant,
1-837.

versus
Bull August.

'Dn. CLEMENTI, Respondent.
A decree

T-I’IIS was an appeal .from a judgment passed by the Judge of

given against
a- proprietor
who has pur
chased at a

Zillah. Backergungc, in a-case in which the respondent was plain
tiff and the appellant was defendant.
'The plaintiff was the auction purchaser of an estate in which the
public sale for
arrears of re~ defendant held an under tenure at an alleged inadequate ju-mms.
venue,
and
awarding the The plaintiff claimed from him an increase of rent; which the
right of pos~
session to a defendant refusing to pay, the appellant, after going through the
party
who usual process of service of notice prescribed by Section 9, Regulus

claims to hold
an under te
mlre at a ﬁxed
rent, is no bar
to an action by
the proprietor
to establish his
right to an in
vcrease of rent.

tion V. 1812, now sued to enforce the demand. The rent dc
mandod was rupees 5l2-9-2-6 per annum.
The defendant replied that the under tenure now in his posses
sion was held by one Ramchunder Chuekerbuttee, at a mocurreree
or ﬁxed rent of rupees 161-13 per annum. This rent was ﬁxed
prior to the decennial settlement. Ramehunder Chuckerbuttee
absconded, and the defendant then took his tenure at the former
fixed rent from the then zcmindar. The estate was sold for ur
rears of revenue due by the proprietor, and purchased by the plain
tiff, who ejected the defendant. The defendant sued in the Civil
Court for recovery-0f possession. It was urged by the present plain—
tiff, in his answer to the plai-nt in that case, that he had a right to
eject the plaintiff who refused to pay his rents. The case was decid
ed in favor of the defendant, and Dr. Clementi appealed to the
Provincial Court, but subsequently withdrew his appeal, and thus
the decree of the Zillah Court became ﬁnal and conclusive ,- and
the question between the parties was no longer open to dispute.
The Zillah Judge gave judgment in favor of the plaintiff, ﬁxing

the rent annually payable by the defendant at rupees 4094-1.
179
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The defendant appealed from the above decision to the Sudder
Dewanny Adawlut.
The case was ﬁrst heard by Mr. Harding, who was of opinion
that, according to the evidence, the tenure was mocurrcrec or
held at a ﬁxed rent, and the holder not liable to a demand of

1837.
Doorgapen
shad, 11. Dr.
Clementi.

enhanced rent, and further that the former action between the
parties Was a bar to further litigation on the subject. He ac
cordingly proposed to reVersc the decree of the lower Court, and

give judgment for the defendant.

_

Mr. Hutchinson concurred with Mr. Harding that the former
suit was a bar to the present action, but differed with him in
regard to the mocurreree nature of the tenure.

He observed

that the original moenrrereedar had absconded, and that as the

engagement was made with the defendant after the decennial
settlements, though at the same rent as formerly, the tenure
Would not be considered as a continuation of that of the former
holder, but was a fresh engagement liable to be annulled by any
future proprietor purchasing the estate at a public sale made for
arrears of revenue.

Mr. Braddou. —“ For the reason stated by Mr. Hutchinson, the
tenure cannot be treated as mocurreree. As to the former suit
between the parties, it inVOlvcd only the question of the right of

possession.

That was given in favor of the present defendant,

but nothing was decided as to the rent demandable from him by
the proprietors; and I do not therefore consider the decree in
that case to be any bar to the present action. The respondent
is entitled to rent according to the pergunnah rates, and as these
are ascertainable from the records of the Collector’s ofﬁce, copies
of which have been ﬁled, I would give judgment accordingly,
taking these rates as the basis of the calculation of the rent to

be annually paid by the defendant.
Mr. F. C. Smith concurred with Mr. Braddon, and passed judg
ment accordingly.
REMARKS.
Under the present sale law, Act XII. of 184-1, Section 27, the
question of the right of occupancy in the holder of the under
tenure, apart from that of his liability to the demand of an in
crease ef rent, could not have arisen in the above case.

nB 2
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UMRUT JAN BIBI, Appellant,

1837.
11m Sept.

verma
SHUB JAN BIBI, MOTHER or Manonnn HANEEF, A Mmon, and
MUROWUT JAN BIBI, Rsrnnssn'rarivss or Nsrm Knax,
REHMAN BIBI, Rsrnrssnm'nvs or Sunnsn Knim, and
MUNOWUR BI BI, REPRESENTATWE or Mousse
Kean, Respondents;

sun

_

RAMKAUNT DEB, Appellant,
versus

MUSSUMMUT UMRUT JAN BIBI, Respondent.
A brings an
action against
1]. C inten
Venes. Judg
ment is given

THIS was an action instituted on the 3d August 1819 by Shub
Jan Bibi, Sumeer Khan, Moneer Khan and Ameer Khan, against
Moonshec Suddurooddeen, Tota Ullah, and others, in the Zillah

in the Zillah Court of Mymensingh, for recorery and possession of a talooka
Court in favor
of A. B and
C appeal on
entirely dif—
ferent issues.
One Judge is
for amending
the case on the
appeal of B,
and reversing

the zillah de
cree as far as
it affects C.
Another Judge
is for partly
conﬁrming the
Zillah decree
on the appeal
of B, and part

Burtulla.

Shub Jan was the widow of Mahomed Tukkee and

mother of Mahomed Haneef.

'

The plaint aVerred that mouzah Burtulla was the lakhiraj pm
perty of one Jamul Mullik and of the defendants Suddurooddeen
and Toto. Ullah. Included within the mouzah however was an
hereditary talooka, registered in the name of Hejat Khan at a

jumma of 35 rupees. Of this Mahomed Tukkce, the husband of
Shub Jan Bibi, held possession, and paid the rents to Suddurood
deen, and the other proprietors of the village. Suddurooddeen,
who was one of the ofﬁcers of the Magistrate’s Court, wished to

get possession of this small talooka, and with a view to effect

ly reversing it his object, he forcibly compelled Mahomed Tukkce to execute to
on that of C.

him a deed of conditional sale of a moiety of the talooka.

This

Notwithstan(1
ing the com
currence
of
voices in re

occurred in 1215 B. S.

gard to the
appeal of C,

on Moonshec Suddurooddeen promising to give up the deed of

both appeals
are sent on for
another voice.
Two Judges
then concur—
ring pass ﬁnal
judgment, rer
versing
the

conditional sale, if Tukkee would pay him the amount alleged
therein to have been borrowed. In order to procure the amount
Mahomed Tukkee executed a deed of conditional sale to one Shaik

nillah

Mahorned Tukkee prosecuted him in the

Magistrate’s Court, but the case was compromised between them,

Budhoo.

The money was paid to Suddurooddeen, who however

did not return the deed of conditional sale, but said he would
decree destroy it. Mahomcd Tukkec however remained in possession.
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He died in Sawun 1218, and Mahomed Reza, his joint preprietor,

1837.
-_

in Kartick of the same year; and in Aghun following the defen
dants took forcible possession of the entire talooka, and released on both ap
peak.
the conditional sale to Budhoo ; and although he was not in pos
A petition
by the plain
session, they took from him a deed of absolute sale of the ta tiﬁ‘
withdraw

looka in the name of the father of Suddurooddeen. The defen~
dants then proceeded to seine the plaintiff Shub Jan Bibi and
Mahomed Aseem her husband’s nephew, and compelled them
to put their signatures to two documents, of the nature of which
they were then entirely ignorant, but subsequently learnt that

they were the two deeds of conditional sale executed to Suddur
oodden and Shaik Budhoo by Mahomed Tukkec. The plaintiff
and Mahomed Azeem applied to the Magistrate for redress.

having

been

rejected by the
Zillah Judge,

held

by

the

Sudder
De
wanny Adaw
lut thatas such
withdrawal
could not af
feet the rights

other par
This of
ties, it ought

was in the year 1224 B. S. The Magistrate referred them to
the Civil Court, and this action has been lodged accordingly.
The defendants Suddurooddeen and Mozuﬂ'ur Khan answered
that Mahomed Tukkee and Reza Khan conditionally sold the
disputed talooka in 1216 B. S. to Shaik Budhoo, who again, in
the month of Asin 1218, sold it to the defendant Suddurooddeen,
the father-in-law of the defendant Mozuﬂ'ur Khan ; that in 1224,
Suddurooddeen made over the talooka in gift to Mozuﬁ'nr Khan,
to whom the plaintiffs themselves had been since paying rent as
tenants ; and that the plaintiffs had no right whatever to the
property.

The rest of the defendants did not appear.
Ramkaunt Deb, a third party intervened, stating that he had
purchased a moiety of the talooka from the plaintiffs in 1227
B. S., and prayed that his rights might not be compromised in
the disputes between the parties,
The case was referred to the Sudder Ameen, who gave judg~
ment in favor of the plaintiffs, upon proof of the facts stated in
the plaint,

From this judgment Sudduroedden appealed to the Zillah Judge,
but died before the case came on for hearing, and was succeeded

by his widow Umrut Jan Bibi.
While the case was in the Judge’s Court, the plaintiﬁs, that is,
the present respondents in the ﬁrst appeal (who, with the ex
ception of Shub Jan Bibi, are the heirs of Reza Khan, ﬁled a
petition stating that they were unable to carry on the proceed

181-82

ing his claim

not

to have

been rejected.
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Umrut Jan
Bibi, v. Shub
Jan Bibi and
others.

CASES IN THE SUDDER DEWANNY ADAWLUT.
ings any further, and withdrawing their claim, and agreeing to
a decree being given in favor of the appellant in reversal of the
Sudder Ameen’s judgment. This was objected to by Mussummut
Golab Khan, who claimed the talooka by right of inheritance,
and by Ramkaunt Deb the alleged purchaser of a moiety thereof.
The Judge refused to act upon the petition, which he considered
as an act of collusion and fraud of which the parties (all females)
whose act it was alleged to he, were probably ignorant, and con
ﬁrmed the decree of the Sudder Ameen ; and rejected the claim
of Ramkaunt Deb on the ground of his purchase being illegal,
the seller at the time of sale not having been in possession of
the property sold.
‘

The present respondents Umrut Jan Bibi and Ramkaunt Deb
preferred separate applications to the Provincial Court of Appeal,
for the division of Dacea, for permission to lodge special appeals
from the decree of the Zillah Court, which was granted ; but be

fore the appeals could be heard the Provincial Court was abolish
ed, and the record transferred to the Sudder Dewanny Adawlut.
Mr. F; C. Smith, by whom the appeals were ﬁrst heard, was of
opinion, in regard to the appeal of Umrut Jan Bibi, that the
Judge was bound to enquire into the truth or otherwise of the
withdrawal by the plaintiffs of their claim, and that he ought not
to have rejected it at once without any such enquiry. The case
therefore as it lay between the original parties to the suit, should,
he thought, be remanded to the Zillah Court for enquiry upon the
above point. In regard to the appeal of Ramkaunt Deb, Mr.
Smith considered that the Judge was not competent to pronounce
a decided opinion upon the legality or otherwise of the alleged
purchase by an intervening party, as the expression of such a
judgment tended to prejudice his right, in the event of his bring_
ing an action for recovery of the subject of the purchase, which he

was fully at liberty to do.

Mr. Smith therefore proposed to over;

rule the dictum of the Judge which declared the illegality of the
purchase 3 and sent on the appeals for the opinion of another
Judge.
Mr. Harding differed from Mr. Smith in regard to the appeal of
Umrut Jan Bibi, and proposed to conﬁrm the decree of the Zillah

Court as it affected her. He agreed with Mr. Smith in regard to
the appeal of Ramkaunt Deb.
182-83
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Mr. Braddon.—“ The petition on the part of the original plain
tiﬁ‘s ﬁled in the Judge’s Court, withdrawing the claim, was pre
sented by the authorized vakeels of the plaintiff's, and ought not
to have been rejected by the Judge. The plaintiffs were bound
by their own act, whereas by the rejection of the petition the
Judge has given to the plaintiffs property to which they themselves
withdrew their claim. I would reverse the decree of the Zillah
Court as far as it relates to the present appellant, Umrut Jan
Bibi.
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Umrut Jan
Bibi, v. Shuh
Jan Bibi and
others.

I concur with Messrs. Smith and Harding in reversing

that part also which declares the illegality of the sale to the ap
pellant Ramkaunt Deb. The present decree dismissing the claim
is as between the original parties only; it will not of course affect '
the rights of the interveners Mussunimut Golab Jan and Ram
kaunt Deb."
‘
Mr. Hutchinson concurred with Mr. Braddon and ﬁnal judgment

was passed accordingly,

ASIIOTOSS DEY. and PRIMATHNATH DEY, Appellants,
1837.
versus

21st Sept

BHYRUBCHUNDER BOSE, Respondent ;
arm
MAHARANI KUMMUL KOOMAREE, Appellant,
circus
THE SAME, Respondent.
THESE were two appeals from a judgment of the Zillah Court of A purchase:
Beerbhoom, in a case in which the respondent was plaintiff and the an estate from
It subse
appellants and others were defendants,
quently
ap
pears that the
The plaintiff sued for possession, and registration of his name entire
estate
in the Collector's oﬁice, as proprietor of a 1 anna, 6 gundahs, 2 did not belong
to B, but that
cowrees, 2 karantees share of the estate 'l‘uppeh Shah Alumpoor a fractional
and other mehals ; and the proﬁts thereon from 1236 to 1238 portion of it
was held by
B. S., both inclusive, under the following circumstances as averred him in putnee,
Held, that
in the plaint :q—
the purchaser

The plaintiff’s paternal grandfather Kishen Ram purchased, by
public‘ and private sale, considerable landed property in various
districts; the zemindaree Shah Alumpoor and other mehals men
tioned in the petition of plaint formed part of it.
‘
183-8L

is liable for
the rent of the
putnee tenure
due to the pro
prietor, as long

as

possession
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He died in 1215 B. S., leaving two sons, via the plaintiff’s father
and his uncle Gooroopershad, who entered upon joint possession of
is held under their father’s estate. The plaintiff's father died leaving six sons,
the purchase.
A Civil Court viz. Sheebchund Bose, Bhyrub Chunder Bose the plaintiff, Gopee
cannot compel nath Bose, Neel Madhub Bose, Bindrabun Bose and Nabeen
a durputnee~
der to pay the Chunder Bosan They succeeded to the moiety of the estate which
rents of the
putnee tenure had belonged to their father, and held joint possession together
due to the with their uncle Gooroopershad. In 1217, the plaintiff and Sheeb—
proprietor.
chund Bose and Gopeenath Bose, for themselves and their three
younger brothers, (who were still minors) presented an application
to the Collector, consenting to the registration of the name of their
uncle as in possession of the entire estate, which was accordingly
done. Subsequently quarrels arose between the uncle and the
nephews, which led to a suit in the Supreme Court. Shortly after
the decision of this case a compromise took place between the plain
1836.

w—

tiff and his uncle in the year 1827 or 1233 B. S.

By the deed of

settlement then executed, the plaintiff’s right to l anna, 6 gun
dahs, 2 eowrees, 2 karantees was acknowledged, and this he gave
in putnee to his uncle Gooroopershad on receiving from him a
sum of 25,000. The conditions of the tenure were that the put

needar should pay to the plaintiff 4,500 rupees per annum, but
that he should have the power of transferring the tenure by sale
or gift. The putnee rent of 4,500 rupees was paid to the plain
tiff for the years 1234 and 1235. After this the uncle of the
plaintiff entered into negoeiatiens with the Rajah of Burdwan for
the sale to the latter of two entire pergunnahs, viz., Durreo
Molessur and Malarpore. The plaintiff protested against the sale.
To this no attention was paid, and the Rajah purchased the per
gunnahs in thename 0f Rani Kummul Koomaree for 5,532,000 rupees.

Some misunderstanding took place between the parties to the sale,
and possession being refused by Gooroopershad, the Rani instituted
an action in the Supreme Court. In the course of this suit the
ltani filed a deed of sale alleged to have been executed by Gooroo‘

pershad, by which he sold to her the entire porgunnahs.

The

deed recited that half the pergunnahs was the right by inheri

tance of the seller, and that the other half had been purchased
from his coparceners : it further recited that the seller Gooroo—

pershad had not transferred to the Rani the deed of sale executed
by his coparcenels to himself, because other property not sold to
181:
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the Rani was included in the sale to him (Gooroopershad,) but

1837.

that he would furnish her with a copy of it. The suit in the
Supreme Court was not defended by the defendant Gooroopershad.

A s be to s s

Dey and ano

Subsequently Gooroopershad sold a 14 annas, 13 gundahs, l
cowree, l ‘karantee share of pergunnah Shah Alumpoor for
2,7 9,574 to the defendants Ashotoss and Primathnath Dey, and

ther, v. Dhy~
ru bch under
Bose and ana
thcr.

gave a durputneeto them of the plaintiff’s l anna, 6 guudahs, 2
cowrees, 2 karantees share, arbitrarily ﬁxing the proﬁts to be
annually paid to the plaintiﬁ‘ at 1,500 instead of 4,500 rupees.
The Boys applied to the Collector of Beerth to register their

names as proprietors of Shah Alumpoor, on which occasion the
plaintiff alsoapplied to procure the registration of his own name as
proprietor of the l anna, 6 gundahs, 2 cowrees, 2Lkarantees share of
the mehals, situated in that district, which had formed the ances

tral estate of himself, his brothers and uncle. - This application of
theplaintiﬁ's was opposed by Rani Kummul Koomaree, who alleg~
ed that the pergunnahs Durree Molessur and Malarpoer had been
sold to her by the plaintiff’s uncle Gooroopershad. No orders
were passed at that time on those several applications ; but short
ly after the Rani produced a. judgment of the Supreme Court

which had been passed in her favor in the suit instituted by her
against Gooroopershad. On this the Collector passed orders on
the l'i'th June 1830 for registry of the Rani’s name as proprietor
of the entire pergunnahs Durree Molessur and Malarpoor ; of the
names of the Deys as proprietors of a 14 annas, l3 gundahs, 1

cowroc, l karantee share of tuppeh Shah Alumpoor, and jointly
with the name of plaintiff as proprietor of a 1 anna, 6 gnndahs,
2 cowrees, 2 karantecs share of the last-mentioned mehal. The

plaintiff appealed successively to the Commissioner of Revenue and
Sudder Board, against the Collector’s order, but to no purpose.
While these proceedings were pending in the Collector's ofﬁce,
the plaintiff applied to the Civil Court under Regulation VIII.
1819, for the sale of the putnee tenure of Gooroopershad, to rea
lize the amount due to him thereon for the year 1236. But on
the Rani's objecting to the sale, and because the plaintiﬁ was not
registered as reminder in the Collector’s ofﬁce, the Judge rejected

his application. The Judge’s order was reversed by the Provin
ciali Court of Appeal for the division of Moorshedabad, but ﬁnally
conﬁrmed by the Sudder Dewanny Adawlut. The plaintiff now
Q 0
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'sues by a regular action to recover possession of his share of the
ancestral estate, together with proﬁts at the rate of the rents an

1837.
A sho t oss

Dey and anew
' ther, v. Bhy
r n be h un d e :
Bose and sne
ther.

nually payable to him by the pntneedar, with interest thereon.
The Rani Knmmul Koomaree answered that, according to the

plaintiff’s own statement, Gooroopershad had been registered as
sole proprietor of the pergunnahs Durree Molessur and Malarpoor
in 1217 B. S. ; that he had held possession as zemindar for a
period of 19 years ; and had sold the pergunnahs to the defendant
,in 1235, and that therefore the plaintiff's action in regard to
- the two pergunnahs held by the defendant was barred by the rule
of limitation ; that, with respect to the suit between the plaintiff

and his relatives decided in the Supreme Court, that decision was
passed in 1820; that execution thereof had not been taken out
within 12 years, nor had the present action been instituted within
' 12 years of the date of that decree. The defendant concluded by
saying that the present action had been instituted by the plaintiff
in collusion with his uncle Goorocpershad.

The other defendants did not appear in the Zillah Court.
The Zillah Judge, Mr. W. Money, pronounced judgment on the
15th April 1835. He observed that Gooroopershad had no power
' to sell'the proprietary right in that portion of the ancestral estate
which belonged to the plaintiff, but that he was competent to
‘ dispose of the putnee right which he possessed in it under thetenure

granted to him by the plaintiff. He accordingly passed a decree
declaratory of the plaintiff’s proprietary right to a 1 anna, 6 gun
‘dahs, 2 cowrees, 2 karantees share in the several estates men
tioned in the petition of plaint ; but upholding the possession of
the defendants under the putnee engagement between the plaintiff“

and his uncle, on their paying to the plaintiff the sum of 4,500
rupees annually agreeably to the engagement, in the following
proportions, viz. :—

For Shah Alnmpoor held by Ashotoss Dey and
Primathnath Dey, ............. . ............. . ..... }

For Durree Molessur and Malarpoor, held by

r
1821

a

0

2601

0 0

RaniKunnnul Koomaree,......... .

For some small portions of land retained by
Goorocpershad himself}...,.. ....................

Total

185-86
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0

4500 '0

0
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Proﬁts at the same rate were av'varded to the plaintiff for the
period during which he had been dispossessed. The J udge’s decree
A s h o tos a
further declared that it was competent to the plaintiff to bring
Dey and ano
the putnee tenure to sale in the usual manner, should there be ther, v. Bhy~
any failure on the part of the defendants to pay the putnee rents rubchunder
Bose and anus
in future.
ther.
The present appellants preferred separate appeals from the
Judge’s decree to the Sudder Dewanny Adawlut.
By the Court, present Mr. W. Braddon.—“ The plaintiff’s pro
prietary right to the l anna, 6 gundahs, 2 cowrees, 2 karantees
share of the mehals is clearly established. As Rani Kummnl

Koomaree purchased the entire pergunnahs Durree Molessur and
Malarpoor from Gooroopershad, she must be considered as pos- ,
sessing whatever rights were possessed therein by the party selling
to her, as long as she continues to hold possession of the lands in
virtue of the sale to her. In regard to the plaintiff’s share, the
rights so transferred were merely those of a putneedar: she is
therefore responsible for the rent due to the plaintiff, on the put
nee tenure in the pergunnahs purchased by her, as long as she
continues to hold possession of them. I would therefore conﬁrm

the Judge’s decree as against the Rani, only further declaring that
the Rani vis at liberty to hold the share of the plaintiff in putnee
or relinquish it altogether. The case however is different in re
gard to Shah Alumpoor. There was no sale to the appellants
Ashotoss Dey and Primathnath Dey. They are durputneedars

under the putneedar, and are only responsible to the pntneedar
for the amount of rent agreed between them to be paid to him.

Should the putneedar fail to pay the rent due to the zemindar,
the latter may, under Regulation VIII. of 1819, advertize the te
nure for sale, when the durputneedar is at liberty to deposit in

Court the amount due by the putneedar, with a view to the pro
tection of his own under tenure. But the Civil Court cannot
compel the durputneedar to pay to the proprietor the arrears due

by the putneedar.

I would therefore modify the Judge’s decree

so far as to exempt the appellants Ashotoss Dey and Primathnath
Dey from the demand of proﬁts for the past years at the rate ﬁx
ed by the Judge, and give a decree for the amount due to the

plaintiff on account of Shah Alumpoor against the defendant Gem
roopershad.’:
\
C o 2
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Mr. Hutchinson agreed with Mr. Braddon in the principles

upon which he proposed to decide the case, but differed in some
Ashe to s s respects in regard to the proportions fixed by the Judge, as pay~
Dey and ano
ther, '0. Bhy able to the plaintiff by the several defendants, in order to make
rubchunde r
up the aggregate of 4,500 annually receivable by the plaintiff.
Bose and anc
then
Mr. F. C. Smith concurred with Mr. Braddon, and ﬁnal judg

ment was passed accordingly.

.

NOBIN KISHEN HULDAR, Appellant,

183 7.

WI‘SNS

23rd Sept.

BISSUMBER sle, Respondent.
In an action
for possession
of
property
purchased at

THIS was an action instituted in thc Zillah Court of Hooghly
by the respondent, against Prankishen Huldar and others to ob

tain possession of a dwelling house, under the following circum

a sale made by
the Sheriﬂ' of stances :—

Calcutta

in

.

The plaint set forth that the defendant Prankishen Huldar

execution of a

judgment

of

the Supreme
Court, it is not
competent to

had contracted a debt to the plaintist uncle Prankishen Seil;
which was secured by a mortgage on certain dwelling houses at
Chinsurah ; that he was afterwards, and before payment of the

the Company's
Courts to enter debt, transported on a conviction for forgery ; that the plaintiﬁ's
into circum
stances which
go to affect

uncle brought an action against his representatives in the Supreme
Court, and obtained a judgment, in execution of which the pro

the justice of
the judgment

perty now in dispute was sold by the Sheriff of Calcutta, and

given by the
S u pr e m e
Court, or of
the execution

purchased by the plaintiﬂ' for a sum of 15,500 rupees. He was
however molested in the possession of his purchase by the re~

under it.

presentatives of the late proprietor, and on application to the
Magistrate of the district, was by him referred to the Civil Court.
The plaintiff now accordingly sues for possession, on the ground

of the purchase made by him at the Sheriff‘s sale.

‘

Baboo DWarkanath Tagore appeared as the agent of Prankishen

Huldar, and replied that the purchase by the plaintiff at the

Sheriff's sale had been altogether a fraudulent and collusive trans
action ; that the sale had taken place without the advertencc

to the order and rules of the Supreme Court on the subject;
that the property had been sold at a very inadequate price ; and
that the plaintiff Was only entitled to recover the amount of the

purchase money paid by him.

'

J uggadumba Dabee, the wife of Prankishcn, replied brieﬂy to

the effect, that the property had been acquired with funds which
187
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had descended to her husband, and that consequently while he had
children it was not liable to alienation.
The Zillah Judge, Mr. D. C. Smyth, gave judgment to the
following effect, on the 10th March 1834 :-—“ That Prankishen
Seil obtained a decree in the Supreme Court against Prankishen
Huldar ; that the property now in dispute belonged to Prankishen
Huldar ; that it was sold by the Sheriff in execution of the judg
ment of the Supreme Court in favor of Prankishen Soil, and

purchased by the plaintiff, are facts fully established. The
opinion of the Advocate General, transmitted to the Judge and
Magistrate of this district, with the letter of the Secretary to
Government dated 26th February 1807, a copy' of which is on
° The following is a copy of the correspondence alluded to—

From the Government of Bengal in the Judicial Department to the Judge
and Magistrate qf Hooghly, No. 777, dated 26th February, 1807.
Sm,

I am directed by the Honorable the Governor-General in
Council to transmit to you, for your information, copy of a letter from
the Advocate General relative to the assistance hitherto afforded by
the oﬂicers of Government, in putting the purchasers at the Sheriff‘s
sale in possession of the lands bought by them.

On consideration of the law of the case, as stated in Mr. Smith’s
letter, the Governor-General in Council has been pleased to direct, that
no further assistance be afforded to purchasers at the Sheriff's sales,

by the oﬂiccrs of Government, and that such persons be left to obtain
possession through the channel of the Courts of Adawlut.
I am, &c.,

(Signed)

G. DOWDESWELL,
Secretary to Govt.

From the Advocate General to the Secretary to Government of Bengal

in the Judicial Department, dated 20m February,.1807.
Sis,

.

I have the honor to acknowledge the receipt of your letter
under date the 5th instant, transmitting for my opinion, by direction
of the Hon'ble the Govemor-General in Council, copy of a petition
from Prawn Kishen Biswas, together with copy of a former petition

from Rajissore Debbe and others, on which were founded the orders of
Government to the Collector to postpone putting Prawn Kishen Biswas

into possession of the lands sold to him by the Sheriﬁ.
2. I request you to report to the Hon'ble the Governor in Coun
cil, that I am of opinion the order for putting Prawn Kishen Biswae

lav-es
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'v. Bissumber
Soil.

the record, lays it down that the Company’s Courts cannot enter
into circumstances, legal or equitable, which go to aii‘ect the
justice of the judgment given by the Supreme Court, or of the
execution under it. Under these circumstances, and it being

established that the property sold belonged to Prankisheu Huldar,
the debtor under the decree of the Supreme Court, the judgment

in this case must be for the plaintiﬁ’."
The case was then appealed to the Sudder Dewanny Adawlut

by the son of Prankishen Huldar.
The Court, present Mr. J. R. Hutchinson, conﬁrmed the judg
ment of the Zillah Court.
into possession was properly countennanded.

It appears that the land

was bought by him at a sale of the Sheriff under a judgment obtained
at law. It is no part of a Sheriﬁ‘s duty, nor has he any authority to
put purchasers of immovcable property at such sales into possession,
and he would be a trespasser, if he entered upon the property sold for

the purpose of so doing. He sells a title and title only, under which the
purchaser must claim possession in the proper form.
3. I see no reason why Government should be aiding to put the
purchaser in a better situation than when the land sold is situated in

Calcutta, or why it should interpose in any way to give him a remedy be
yond the law. I believe that it has been the practice to put purchas
ers at the Sheriffs sale in possession under an order of the Board of

Revenue, but I imagine that this practice must have originated in a
misunderstanding of the powers of the Supreme Court and of the nature
of its process; and it appears to me that its continuance may be produc

tive of inconvenience, and that at all events it has no foundation in any
right of the parties, and is contrary to the spirit of those rules which

Government has prescribed to itself respecting interference in matters
of private property.

4. It is tnic that where no claim of a third person is brought forward
it does not appear that any great injustice could be done by giving this
assistance to the purchaser; but if his title is clear enough to afford

ground for a summary interference, he can find very little diﬂiculty in
making it good in a Court of Justice, which is the proper place for as
serting all rights to property, as well because it is ﬁtter than any other
for the discussion of any questions which may arise, as that it has by the
course of its ordinary policy the best means of providing that due

warning shall be given to all parties who may by possibility'be con
cerned in the consequences of its decisions, and that no advantage shall
be obtained upon cx-palteapplications.

188-89
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SHEIK JEETOO, AFTER ms DEATH KUNCHUN 131131 and
KHEMA BIBI, Appellants,
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7th Nov.

Uﬂ'wt!

MUSS'I‘. BUDDUN BIBI For. unaser ass as THE Rnrnrssxm
TIVE or SULTAN MISTREE, nscsssso, and SHEIK
NAHEEM, Respondents.
THIS was an action instituted by Shaik Jeetoo in the Provin
cial Court of Appeal, for the Division of Calcutta, on the 14th
May 1827, for the recovery of property, real and personal, under
the following circumstances as set forth in his petition of plaint.
Sultan Mistree made a gift of the whole of his property, real

According
to the Maho.
medau law, the
resumptim of

8 gift, (except
under certain
c i rcumstanoeg
stated in the

and personal, to his wife Mussammut Buddnn Bibi, who again body of the

gave it, to Abdool, the brother of the plaintiff, and to Sheik
Nahecm, whom she had brought up. The deed of gift by Bud
dun Bibi was executed on the 19th Magh 1225 B. S. The donees

were put in complete possession of the property. Abdool died
on the 29th Kartick 1229, leaving heirs the plaintiff and his
5.

I take it for granted it will be understood by the Judges of the

Provincial Courts that in suits brought for possession by persons claim
ing under the Sheriff’s sale, they are not called upon to enter into cir

cumstances, legal or equitable, which go to effect the justice of the
judgment given by the Supreme Court or of the execution under it;
every question of that sort isfor the cognizance of the Supreme Court
only, and the matter to be tried by the Judge of whom possession is
sought is whether (supposing the execution to be right, and to have

transferred the whole title of the person against whom the judgment
was given to the purchaser) there is any reason why he should not_
obtain possession.
,
6. I therefore submit it as my opinion that in no case should the
powers of Government be interposed to put a purchaser of land at
Sheritf’s sale under an execution at law, into possession ; but that the

parties should be referred to the ordinary Courts of Justice. Cases may
arise of alienation of immoveable property by decrees of the Supreme
Court in which the act of the Court extends to give possession, and in

which consequently it is the duty of its ministerial ofﬁcers to do so.
Those cases well deserve consideration when they arise; they are of

'very rare occurrence and very different from the common case of an
execution in which a title only is sold.
(Signed)

Il. SMITH,
Advocate General.
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Sheik Jee~
too and others,
v- M ussammut
Buddun Bibi

brother Munnoo. The latter has by engagements duly executed
given up his right in the property to the plaintiff, who, in con
sequence of being refused possession by the defendants, now sues

them for the share ,in the property of his deceased brother Ab
dool.

and others.

The defendant Mussammut Buddun Bibi answered that the
deed of gift to Abdool and Naheem had been executed, butcau
celled before possession had been given to the donees, in conse—
quence of the discovery of their being unworthy and improper
characters. The deed of gift was even registered, but remained
with the defendants, and was never transferred _to the donees.
The deed moreover is irregular ; it contains the names of two
donees, but does not specify their respective shares. The claim
therefore founded on the deed of gift is inadmissible.

The defendant Sultan Mistrec answered to the same purport.
Mr. G. C. Master, the Judge of the Provincial Court, by whom
the case was tried, referred to the Mahomedan law officers of the

Sudder _Court for an opinion as to whether the deed of gift, alleg
ed to have been executed by Mussammut Buddun Bibi, was valid
and
that
her,
void

binding under the Mahomedan law. The chief Cazee replied
the gift by a single donor to two donees unconnected with
without any speciﬁcation of the property given to each, was
by reason of indeﬁniteness and confusion. The Judge ac

cordingly dismissed the claim of plaintiff who sued as heir to Ab~
d001, one of the alleged donees of the defendant Buddun Bibi.
The plaintiff appealed to the Sudder Dewanny Adawlut. He
died after preferring the appeal, and was succeeded by his
widows.
»
The case was ﬁrst heard by Mr. Braddon, who before proceeding
to judgment propounded the following question for the opinion of
the chief Cazee :-“ Sultan Mistrec, the husband of Buddun Bibi,

and Buddun Bibi herself adopted Abdool and Naheem, the children
of strangers.

First, Buddun Bibi executed a deed of gift of all the

property, real and personal, which she had received as dower'from
her husband, in favor of the adopted children, being still minors,
without any speciﬁcation of the shares of the donees, but with certain
conditions agreeably to which division was to be made. A similar
deed of gift was then executed by Sultan Mistrec of the property in
money, possessedby him, in favor of the same donces. Possession
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of the property was however retained by the donors, and the deeds
of gift remained in their hands. After some time Buddun Bibi, on
the ground of the proﬁigatc character of the donecs, applied to the
Civil Court for permission to resume the gift, of which, as alleged,
possession had never been given. This permission was granted 3
but before this time Abdool, one of the donees, had died. It is
clear from the papers that the property forming the subject of
gift was never divided, and was never made over in possession to
the donees. The plaintiff now sues as heir of Abdool for the
share of the latter.
Is such gift legal? and the claim of inheri

tance originally founded thereon admissible P” '
The chief eazee ﬁrst observed in reply, that the facts of the case
as now represented to him were very different from those which

were placed before him by the Judge of the Provincial Court, in the
question propounded by whom, no mention whatever was made of
the donees having been minors at the time of the execution of the

gifts. As to the gifts executed by Buddun Bibi and Sultan Mistreo
-—if the donces were both minors at the time of the execution of the
deed of gift, and had no father, or grandfather, or guardian ap
pointed by them ; and if they were under the care and protection
of the donors; then, although there was no division of the proper
ty given, and no possession given to the donces, the gifts are
valid; because the law which requires division by the donor, and
seisin of the donec, when the latter is a major, does not apply to
the ease of a doneo who is a minor. In the present case the posses
sion by the donor is considered as the seisin- of the donees, the '
latter having been under the care and protection of the former.
Again as to the division of the property—although the gift by a
single donor to two donees without division is illegal, but as in
this instance the whole property was given, mention being made
of every item separately, and because in consequence of the mino

rity of the donces the continued possession by the donor of each
separate item of the property is equivalent to the seisin of the

donee, the objection of indefinitencss in regard to the subject of
gift does not apply to or affect the question of possession. Fur
ther as to the resumption of the gift by Buddun Bibi -it is illegal

—the death of the donec Abdool, who constructively was seized of
the property given, is according to the law a complete obstacle to
D D
190-91 ‘
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the resumption.

The gifts therefore are valid, and the claim of

_-——

Sheik Jee
too and others,
1:. Musaammut
Buddun Bibi
and others.

the plaintiff as heir of Abdool admissible.
On the receipt of the above reply Mr. Braddon put a further
question to the law oﬁicer. “ Suppose that Mussammut Buddun
Bibi had applied to the proper authority and obtained sanc
tion to resume the gift, before the death of Abdool, would the
resumption following on such sanction be legal’l Again, Sultan
Mistree, the husband of Buddun Bibi, executed in favor of the
minors above-mentioned, a deed of gift of the nature of a will,
providing that during his own life-time and that of his wife, they
or the survivor of them should draw the interest upon certain
Government funds belonging to him, and that on their death the

donees or devisees should inherit the property then left, making
the necessary provision, in the expenditure of it, for certain spe—
ciﬁed religious acts and ceremonies.

Is such a. deed, a gift, or a

will? and whichever of the two it may be, is it valid l“ The
chief cazec replied, ﬁrst, that if the application of Buddun Bibi
was made and the sanction obtained before the death of Abdool,
it was sufﬁcient to the validity of the resumption of the gift made
by her : and, secondly, that the deed executed by Sultan Mistree

was of the nature of a will and was valid and binding.
On the receipt of this opinion, Mr. Braddon, with reference to

the application to the Civil Court of Buddun Bibi, for permission
to resume the gift, and the date of the order passed thereon,

which was antecedent to the death‘ of the donee Abdool, pro
posed to conﬁrm the decree of the Provincial Court, but directed
that thc case should be laid before another Judge.
The case was then laid before Mr. Hutchinson, who called upon
the chief cazec to state, how many are the obstacles to resump

tion of gift 2 and in order to resumption is any cause for the same

necessary to be shewn, or is it entirely at the will of the donor ?
and again, if none of the legal obstacles to resumption exist, what
should be done by the Civil Court, on application being made to

it by a donor in the lifetime of the dance for permission to re
sume a gift?

Should the permission be given, or should evidence

' It is to be observed that the plaintiff did not rest any part of his claim
upon the gifts or bequest by Sultan Mistrec, but entirely upon the gift by
Buddun Bibi.
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be required as to the stated cause of the desire to resume? and
suppose the former, that is, permission given, is it legal?
The chief eazee replied, that the obstacles to resumption of gift
were seven. 1st. The incorporation of an increase with the gift.

2nd. The death of either of the parties to the gift. 3rd. A
return in consideration by the donee to the donor. 4th. Aliena
tion of the gift. 5th. The parties being husband and wife. 6th.
Relation within the prohibited degrees (of marriage.) 7th, De
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Sheik Jees
too and others,
a. Musssmmut
Buddun Bibi
and others.

struction of the thing given. To the last subject of enquiry, the
cazee replied, that if none of the legal obstacles to resumption
exist, the proper authority, on application being made, should

grant the permission, and not call for evidence as to the cause of
desire of resumption ; and such permission given is legal.

Mr. Hutchinson then pronounced ﬁnal judgment.

“Mussam

mut Buddun Bibi, presented an application to the Zillah Court

for permission to resume the gift made by her to the donees Ab
dool and Naheem. She was advised by an order on the petition
to register her resumption of the gift. This was upwards of two
months before the death of Abdool. The resumption therefore was
legal and valid 5 and the claim put forth by the plaintiﬁ' as heir
of Abdool cannot stand.

I concur with Mr. Braddon in afﬁrming

the judgment of the Provincial Court.”

onoweass PURMFSSUR DUTT JHA, Appellant,
’L

rera'ua

1887.

w w ’ ‘7
18th Dec.

HUNOOMAN DUTT RAY, GUNFSS DUTT RAY and
BHOLANATH RAY, Respondents.
THIS was an action instituted, on the 30th April 1832, by the
A greeabl y

respondents against the appellant and Mussummnt Solehchun to the Hindoo
law, as cur
Chowdrain, widow of Chundee Dutt Bay, in the Zillah Court of rent
in Mithi
Tirhoot, under the following circumstances as averred in the la, the sdop~
tion of a sis
plaint.
ter's son, ac.
cording to the
The aimexed sketch of the family will serve to elucidate the Kritrima
form

case :—
‘
Chowdree Dee Dutt Ray, the common ancestor of both parties
to the present suit, had four sons: First, Shewun Sinin Bay,
the paternal great-grandfather of the plaintiﬂ‘Guness Dutt Ray,

second, Beer Singh Bay, the father of_Chundee Dutt Ray, who
DD2
192

of adoption, is
legal.
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died childless : Third, Hurch Singh Ray, the father of the plain~
tiff Hunooman Dutt Ray, and the paternal great-grandfather of the

Pfrlllnoevgir:: plaintiff Bholanath Ray : Fourth, Jyekishen Ray, who died child—
Dun Jha, ,. loss. The defendant, Purmessur Dutt J ha, who is the sister’s son of

glxtnﬁfymaﬁ Chundee Dutt Jha, induced the latter to execute a deed, by
others.

which he

acknowledged the defendant as his adopted sou

(kirtaputra,) and made over to him the whole of his property in
gift. The deed was executed in the month of Bhadoon 1226
Fuslee. It is against the Hindoo law for a Brahmin to adopt his
sister’s son. Chundee Dutt J ha, after the execution of the deed
of gift, did not give possession to Purmessur Dutt J ha, -but
continued in possession himself. Shortly after this Chundee Dutt
had a son born to him, and he then recalled the gift to the

defendant. This led to some disputes in the Magistrate’s Court.
Chundee Dutt died in Kartick 123i F. S.,his son having died
before him ; and immediately disputes arose between the defen

dant Purmcssur Dutt and the widow of Chundee Dutt. ‘ The
widow, however, was recognised by the Court of J ustiee as the heir

of Chundee Dutt,—the adoption of Purmessur Dutt havig been
declared illegal.

A claim to his estate was also brought forward

by the plaintiff, Bholanath Ray, on the ground that his father
Sumbhoonath Ray had been adopted by Chundee Dutt: this also
has been declared illegal by the pundit, and the widow has been
declared by him to be the heir of Chundee Dutt. The case,
however, is still pending. While these disputes were going on,
the Magistrate interfered under Regulation XV. 1824, and has

put Purmcssur Dutt Jha in possession.

The plaintiffs new sue,

to establish their right, as heirs of Chundee Dutt J ha, and entitled
to succeed on the death of his widow, who has a life-interest in

her husband’s estate, but without power to alienate.

Bholanath

Ray withdraws the claim put forth by him on the ground of his
father having been adopted by Chundee Dutt,—being satisﬁed
that, as his father died before Chundee Dutt, his own claim, on
that ground, is extinct. The widow of Chundee Dutt is made
a party to the suit, as she has recently colluded with Parmes—

sur Dutt Jha in order to defeat the right of the plaintiffs.
Both the defendants answered, repelling the claim.

They stat

ed that the plaintiffs were altogether separated from Chundee
Dutt Ray ,- that they and he were not joint proprietors, nor had
192-93
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they any thing in common ; that, with a very small exception, the
entire property, now under dispute, was acquired by Beer Singh
Ray, the father of Chunch Dutt Ray ; that Beer Singh had also
a daughter, by name Chundrawuttee, the mother of Purmessur
Dutt J ha ; that had Beer Singh no son, his estate would unques
tionably have devolved upon his daughter and her son, who lived
and messed together with Chundee Dutt; that Chundee Dutt
adopted Purmessur Dutt Jha, and gave him, by a. duly executed
deed of gift and assignment, the whole of his property ; that the
ancestors of the plaintiffs had no share in the property, acquired
by Boer Singh Ray, will be proved by an Order of Council dated
21st July, 1774 A. D., by razeenameh, or deed of relinquishment
of claim, executed by Bhyroo Dntt, the grandfather of Bholanath

Ray, dated in 1188 Hejira, and by decrees of Court, dated 14th
April 1791, 16th October 1816, 19th July 1817, and 31st March

1824.

The defendants further replied that, according to the law

as current in Mithila, there was no legal objection whatever to
the adoption by a Brahmin of his sister’s son ; that such adoptions
had frequently occurred; that an adoption, after the Dattaca
form, of a sister’s son was illegal, but not after the Kritrima form,
which was the form by which Purmessur Dutt was adopted by
his uncle Chundee Dutt. Further, that Chundee Dutt duly

executed a deed of gift of all his property to Purmessur Dutt,
which he subsequently conﬁrmed by another deed of the nature
of a. gift by bequest, or will; that he gave notice of the same to
various public ofﬁces 3 that he gave full possession of the property
to Purmessur Dutt, whose seiziu thereof had not been disturbed
from the date of the gift 3 and that on the death of Chundee Dutt,

his obsequies were performed by Purmessur Dutt.
The case was tried by the Additional Judge, who put the follow
ing questions to the pundit of the Zillah Court : —
Question lst.-—Chewdree Deo Dutt Bay, a Brahmin, had four
sons, viz., First, Beer Singh, who had a son named Chundee Dutt
Bay, the husband of Mussummut Solehchun, and a daughter
named Chuudrawuttee, mother of Purmessur Dutt J ha. Second,

Shewun Singh who had a son, named Unghee Ray, the father of
Sedasib Bay, the father of Guness Dutt Ray. Third, Hurdeo
Singh, who had two sons Bhyroo Dutt and Hunooman Dutt Ray.

Bhyroo Dutt had a son named Sumbhoo Dutt, the father of Bhola
1934M
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' nath Ray.

Fourth, Jyekishen Ray who died childless.

If Chun

dce Dutt then adopted, according to the Kritrima form, Purmessur
Chowdree
Purmessur
Dutt Jha, v.
Hunooman

Dutt, his sister’s son, is such adoption legal?
Question 2d.—In the event of the property having been acquired
by
Beer Singh and his son Chundee Dutt, and of the adoption of
Dutt ltay and
others.
Purmessur Dutt by Chundee Dutt being declared to be illegal,

‘upon whom will the estate of Chundee Dutt devolve under the
Hindoo law of inheritance 1
Question 3d.——The deed of gift executed by Chundee Dutt to
Purmessur recites also the fact of the adoption of Purmessur Dntt.

Supposing the adoption to be illegal, is the deed entirely vitiated,
or is it legal and valid as to any of its provisions?
To these questions, the pundit replied—
First.-—That the adoption of a sister’s son, by a Brahmin, was
illegal; and that the party thus illegally adopted could not suc

ceed in virtue of such adoption to the estate of the adopting party.
Secondly—If a person die childless, his estate ancestral and
acquired, if held by him separately, will devolve on the widow,
who has a life-interest therein, without the power of alienation.
After her death the heirs connected by an oblation of food

(Sapindas) will succeed.
Tliirclly.—If a person having Sapindas and a wife who can sue
ceed him, adopt his sister’s son, and in virtue of such adoption
make a gift to him of all his estate, ancestral and acquired, both
adoption and gift are illegal. A gift of his own acquired property,
apart from the adoption, would be legal, but the gift of his entire

property by the donor is forbidden by all the Shasters.

This

opinion is consonant to the Vivada Chintamani, Ratnacara, Smriti
Sara, Mitacshara, and other authorities,
The Additional Judge, on receipt of the above vyavastha, and
with advertenee to the opinions given in the case of Ooman Dutt,
versus Kunhya Singh, p. 144, new ed., p. 192, vol. III., Sudder
Dewanny Adawlut Reports, considered that the legality of the ad0p~
tion of Purmessur Dutt J ha by Chundee Dutt could not be upheld.
Not being satisﬁed however with the.exposition of the law by

the pundit of his Court, in regard to the validity or otherwise
of the gift by the latter to the former, he referred the third ques

tion, as above stated, to the. pundit of the Patna Court. The
pundit replied, that though mention was made in the same deed
19*‘95
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of the adoption and the gift, and though the adoption might be
1837.
illegal, that did not affect the legality of the gift which was to all
intents valid.
And although the gift by the donor of his entire Chowdree
Purmessur
property was forbidden because of the distress thereby caused to Dutt Jha, 'v.
his family, yet it appeared from another document subsequently Hunooman
Dutt Rayand
executed, which partook of the nature of a will, that Chundce Dutt others.
had made some provision for his wife, and had executed this se
cond deed in conﬁrmation of the ﬁrst gift, with the consent of his
wife. The ﬁrst gift became therefore in a manner conditional, the
condition being that the donee should maintain and protect the
widow of the donor; and a conditional contract without violation

of the condition cannot be rendered null, as declared by Menu and
Nareda.
If therefore the domes duly fulﬁl the terms of the con
tract, the gift is valid and the contract binding.
With reference to the contradictory opinions of the pundits of
the Tirhoot and Patna Courts, the Additional Judge then forward
ed the ﬁrst and third of the questions put to the Tirhoot pundit,
for the opinion of the pundit of tho Sudder Dewanny Adawlut.
To the ﬁrst question the Sudder pundit replied that, although
there were grandsons and other lineal descendants of the grand
father of Chundee Dutt, a Mithila Brahmin, who himself had no
son or grandson, yet the adoption according to the Kritrima form
by Chundec Dutt, of his sister’s son, Purmessur Dutt, was legal
and valid according to the law as current in Mithila; and that
the text in the Dattaca Mimansa which prohibited the adoption
by a Brahmin of his sister’s son, had reference to the Dattaca and
not the Kritrima adoption. From the institutes of Menu which are
of ﬁrst authority, it is clear that the only requisite to the validi
ty of such an adoption is that of caste, besides a few others
which he speciﬁes. It is with reference to this that all the com
mentators of Mithila have held, that equality of caste was the
only thing essential to the validity of a Kritrima adoption, while
none have ever declared the illegality of the adoption in that
form of a sister's son. On the contrary Keshuba Misra, the Mi
thila commentator, has stated in the Dwaita Paﬁsishta “ when a.
father, a brother, or the like has been adopted as a son, the invo
cation to the adopter at solemn obsequics is by his new relation of
father, not by that of a son or brother."
Now there can be no

greater objection to the adoption of a sister’s son than to that of a
195
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father or a brother.

Moreover a Dattaca adopted son is prohibited

performing the funeral obsequies of his natural father and mother,
Chowdree as all the commentators are agreed. But according to tho Mithila
Purmessur
Dutt Jha, v. commentators, a Kritrima adopted son may perform the obsequies
llunoum an of his natural father and mother, as stated by lludadhara Opa
Dntt Ray and
dhea, the Mithila composer of the Smldlu' Vi-veka.
Thus there
others.
is a great difference between the Dattaea and Kritrima forms of
adoption; and the adoption according to the Kritrima form of
near relations, and particularly of a sister‘s son, is supported both
by law and practice _in the Mithila country, especially among the
Brahmins and persons of high caste. The practice thus support
ed by the peculiar laws of the place, cannot be set aside by texts
of other authorities which are not so immediately applicable to
the ease.
'

AUTHORITIES.
1.

lllenu.—“ He is considered as a son made or adopted, whom

a man takes as his own son, the boy being equal in class, eudued
with ﬁlial virtues, acquainted with the merit of performing obse'
quies to his adopter, and with the sin of omitting them."—Chapter
ix., 169.

2.

Menu cited in the Kalpataru, Vivada Ratnacara and other

Tracts.—“ He who has no son must be careful to adopt one, for
the sake of the funeral cake, water, and solemn rites, and for the
celebrity of his name."
3. Mcnu.-—-“ What laws are followed in any particular parts of a
country by persons of caste and religion, the Brahmins, Cshctryas,
and Vaisyas, these let the king observe, and administer justice
accordingly."
4. Jllenu.—“ The king must enquire into the particular laws of
classes, the laws or usages of districts, and the rules of certain
families, and establish their peculiar laws."
5. Vrihaspati.—“ The ruler should enquire into the particular
laws and usages of every district, class and family, and establish
them. He commits great injury by acting contrary to them.”
6. Yajayawalcya.—-“ The usages, forms of law, and peculiari

ties of tribes should be observed by the ruler.”
' This text is not to be found in the institutes of Menu; but is quoted
in many works as from him.

195-96
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7.

Vrz'haapati.—“ Menu holds the ﬁrst rank among legislators,

because he has expressed in his code the whole sense of the Vedas :
no code is approved which contradicts the sense of any law pro
mulgated by Menu."
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8. Text of the Dwaita Parisislda.—“ When a father, a brother, Dutt Ray and
or the like has been adopted as a son, the invocation to the others.

adopter at solemn obsequies is by his new relation of father, not
by that of son or brother.”
9. Suddhi Vi'l'eka.—“ The Kritrima son is the performer of
funeral obsequies to the person who adopts him, and is also com
petent to perform the funeral obsequies for his own natural father
and mother."
10. Vrilmspati in the Vivada Chintamaai and others—“To
administer justice by one particular skaster is not right; respect
must be had to peculiar laws and usages, or injury will result."
11. Yajnyawalcya.—“ Where two starters conﬂict, preference
should be given to that which is the rhaster of the district.”

Answer of the pundit of the Sudder Dewanny Adawlut to the
2nd question.
The gift by Chundee Dutt to Purmessur Dutt, whether the
adoption be legal or illegal, is valid after making provision for
the widow and unmarried daughter (if such there be) of Chundee,
and other necessary expences mentioned in the deed.
For it appears from the tenor of the deed that the property

was held solely by Chundee Dutt who had no son, grandson or
great-grandson.

AUTHORITIES.
1. Menu.—-“ Gift is the creation of the donee’s right."
2. Vrikaspata' .cited in the Vivada Chinlamam' and others.—
“ A man may give what remains after the food and clothing of
his family."
3. Catya-yana.—“ Except his dwelling house, what remains of
his Own several property, after the food and clothing of his
family, a man may give away; otherwise it may not be given.”

4.

Vrihaapati.-“ Things once delivered on the following eight

accounts cannot be resumed :—
(1st.)

As wages.

(2nd.)

For pleasure, such as of hearing musicians and seeing

ﬂights.
3 n
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(3rd.) As the price of goods sold.
(4th.) As nuptial gift to a bride or her family.

1837.
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(5th.)

As an acknowledgment to a benefactor.

(6th.) As a present to a worthy man.
(7th.) From natural affection.
(8th.) From friendship."
5.

Derala,—“ Whoever becomes possessed of the property of

another, should provide the necessary expences for the marriage
of the daughter of him from whom he acquires the property.”

6.

Vishnu.—“ Whoever in any way becomes possessed of the

property of another, should in proportion to the extent of the
property provide what is proper for the expenees of the marriage
of the daughter of him from whom he acquired it."

The above expositions of the law were forwarded to Tirhoot,
where, in consequence of the departure of the Additional Judge
from the district, the case was brought on the ﬁle of the Judge.

In addition to the opinions which had already been given and
recorded, the defendant Purmessur Dutt ﬁled a vyavastlia, which
had been obtained from the patsala at Benares in support of the

legality of the adoption and the gift to himself by Chundce Dutt,
and which was to the following effect.

Patsala Vyavastha :—
Question—A
Brahminlived
died,separately.
leaving fourThe
sons,
who divided
the
ancestral
property,land
second
son acquir
ed some property of his own, and died, leaving a son and daugh
ter. The son gave his sister in marriage and took her and her
husband to live with him. The sister had a son, who was adopt

ed after the Kritrima form by his uncle.

The adopter by a duly

“executed deed, made a gift of his property to his adepted son,

and subsequently died.

The adopted son performed his funeral

(obsequics. . Upon whom does the estate of the deceased devolve '?
upon his widow, upon his adopted son or upon the relations col
laterally descended from the same common ancestor ?
Antwan—In failure of a son of one of the twelve sorts, the

widow succeeds to the property. A Kritrima adopted son is the
same as a natural son; and if there be a Kritrima son, neither

the widow nor the collateral kinsmen can succeed.
cording to Yajnyawaleya and other sages.
'197—98
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Questima—Can a Brahmin, as above stated, adopt after the
Kritrima form, his sister's sou ’l

Answer—A Brahmin cannot adopt his sister’sson after the
Dattaca form ;—that is allowable only to Sudras. But there is
no prohibition against the Kritrima adoption of a sister‘s son.

This is according to the opinion of Menu and other sages.

Chowdree
Purmessur
Dutt Jha, 'v.
HMIIOOILHI'II
Dntt Roy and,
others.

The Zillah Judge gave Judgment on the 4th September 1835
as follows :—

“ There are three points for consideration which arise out of
this case—

1st.

Whether the adoption in the Kritrima form by Chu-ndee

Dutt of his sister’s son is legal?

2d. Whether the defendant Purmessur Dntt is the heir at law
of Chundee Dutt ’i
3d.

Whether the gift and bequest executed by Chundce Dutt

in favor of Purmessur Dntt are valid in law?
On the ﬁrst point the opinion of the Sudder pundit is opposed

to the other pundits who have been consulted in this case, as
well as to those which were given in the case of Ooman Dutt, vs.
Kunhaia Singh, page 144, new edition, page 192, volume 11L,
Sudder Dewanny Adawlut Reports. On the second point the

precedent in the case of Rajchunder Narain Chowdree, rs.
Gokolchund Goh, page 43, new edition, page 56, volume I.,

Sudder Dewanny Adawlut Reports, is decisive against the suc
cession of the sister’s son. On the third point, if the deed of
gift should appear to have been executed in favor of Purmessur
Dutt because he was the Kritrima adopted son of Chundee Dutt,

and such adoption should be found to have been illegal, the deed
must partake of the same illegal character. In regard to the
second deed of gift by bequest, no dependence can be placed
upon it. It bears date only a month before the death of Chundee ‘
Dutt, was not registered, nor was any attempt made at the time

of its professed execution towards the establishment of its authen
ticity 3 which was the more necessary as the evidence shows that
quarrels and disputes, which had formed the subject of enquiry
in the Magistrate’s Court, had existed between Chundee Dutt

and Pnrniessur- Dutt, for some time previously to the death of the
former. But apart from the fact of the execution of this deed, it
purports to be a document in support and conﬁrmation of the form

s n 2
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or deed of gift which has been shown to be invalid.

It is there

fore liable to the same objection as the original deed, and is itself
Chowdree
Pu rmes s u r
Dutt Jhn, v.
H u n 00 man

Dutt Ray and
others.

invalid. For the foregoing reasons the defence of Purmessur Dutt
will not avail against the claim of the plaintiff. As however Chun
dce Dutt held his property in severalty apart from the other meni
bcrs of his family, his widow has a life~iuterest in his estate, but
without the power of alienation.

She will hold possession and en

joy the estate during her life-time; and on her death it will de
volve on the plaintiffs, her husband's heirs.”
The defendant Purmessur Dutt Jha appealed from the above

judgment to the Sudder Dewanny Adawlut, and with his petition
of appeal ﬁled an opinion of the pundits of the Supreme Court, in

support of the validity of his adoption by Chundee Dutt and the
gift to him by the latter of his property, to the following eﬁ'ect.
Vyavastka of the Pumlits of the Supreme Court.
Question. Isa—A Mithila Brahmin named Chundee Dutt Jha,

adopted after the Kritrima form, his sister's son Purmessur Dutt
Jha, according to the law as current in Mithila, is such adoption

valid or not?
Amen—Tho adoption is valid according to the law and prac
tioe current in Mithila.

AUTHORITIES.
Vrihaepati.—“ The ruler should enquire into the particular laws
and usages of every district, class and family, and establish them."
Dattaca Minumsa.-—“ Sons of many descriptions who were made
by ancient saints, cannot now be adopted by men, by reason of
their deﬁciency of power, due. On account of this text of Vrihas
pati, and because in this passage (there is no adoption, and sons,
of those, other than the son given, and the legitimate son, &c.,)

other sons are forbidden by Sounaka, in the Kali or present age.
Amongst the sons however (who have been mentioned) the sons

given, and the legitimate son only are admitted—1., 64."
“ The term given is inclusive also of the son made (Kritrima)
on account of a text of Parasara, on the occasion of treating of the

law of the Kali ago, which expresses: The son of the body (ourasa)
the son of the wife, also, the son given, the son made, &c.—I., 65."

Various authorities are give to show that the prohibition against

the adoption of a sister’s son refers to the Dattaca and not to the
Kritrima form of adoption.
198-99
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Question 2d.—Supposing the person alluded to had neither bro
ther nor brother’s son, and gave all his property to his Kritrima
adopted son, is such gift valid according to the law as current in

Mithila 1
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Amen—Such gift is legal.
Dutt Ray and
The opinion is according to Vri/mspati, Oatyayana, the Smriti others.
Sara, Vivada Chintamani, Vimda Ratnacara, Mitacshara, &c,
The case was ﬁrst heard by Mr. F. C. Smith, who proposed
judgment as follows :—
'
“ It is established that the whole of the property now in dispute,

with the exception of the 156th of mouzah Tarachundpore, was
the sole and separate estate of Beer Singh, the father of Chundee " \
Dutt, and further that a division of the family portion of Tara
chundpore has been eﬁ'ected ; so that Chundee Dutt held separate
ly and in severalty the whole of the disputed property. Now it

is not denied by the plaintiffs that Chundee Dutt adopted, after
the Kritrima form, the appellant, his sister’s son. They object
to the legality of the adoption. Numerous vyavaslhas and other

documents are on the record both for and against the validity of
the adoption. In favor of the adoption are the vyavastluts of the
Benares patsala. and of the pundits of the Supreme Court and the
Sudder Dewanny Adawlut ; also a decree of the Sudder Court at
Allahabad dated the 16th July 1833, in a case, MussummutBala,
appellant, terms Mussummut Botolee and Kirthnath tha, res
pondent,* in which the parties were Mithila Brahmins, and by
which the Kritrima adoption of a sister's son was upheld.

I am

of opinion that the adoption was legal ; for the rule in regard to

a Dattaca adoption, which bars the adoption of a child of a mother
within the prohibited degrees of marriage, is not applicable to the
Kritrima adoption as practised in Mithila ; and under which form
even a perfect stranger may be adopted. It was held indeed in
the ease of Ooman Dutt, versus Kuuhaia Singh, that while a bro

ther’s son exists, the adoption of any other individual as a son
either in the Dattaca or Kritrima form is illegal. This is un

doubtedly consonant to the doctrine contained in the Battam
' This is a decree of the Western Court generally upholding the validity of
a Kritrimn adoption of a sister's son ; and it is presumable from a part of the

decree, that the parties were governed by the Mithila law, but this is not clear.
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Jll'nmnsa, but it is controvertcd in the Dattaca Chamlrika.‘ The
practice of adopting according to the Kritrima form is current in
Chowdree 'l‘irhoot, and the only necessary condition to legalize the adop~
Purmessur
Again as to the deed of gift, its
Dutt Jha, v, tion is that of equality of caste.
Ilunooman
execution
is
clearly
proved,
and
I do not think it can be so con
Dutt Ray and
others.
nected with the adoption, that if the one be illegal the other must
1837.

necessarily be so also. They are distinct transactions. Upon the
execution of a gift, the donee comes into immediate possession,
whereas an adopted son succeeds to the property only 'on the

death of the adopter. It is in evidence that seisin of the proper
ty transferred by the gift was given to the appellant from the
time of the execution of the deed of gift.

The objection of the

Judge to the subsequent deed in conﬁrmation of the original gift,
to the effect that quarrels existed between Chundee Dutt and the
appellant, does not in my opinion hold good, for their quarrels
appear to have been adjusted some time before the death of
Chundee Dntt. Had the adoption of the appellant by Chundee
Dutt been illegal, still the right of the appellant to the property
under litigation would have been indisputable under the deed of

gift.

I would reverse the decree of the Zillah Court, and dismiss

the claim of the respondents."

Mr. Rattray concurred,‘and ﬁnal judgment was passed accord
ingly.
REMARKS.
The decision in the foregoing case was in conformity with the
opinions of the pundits of the Benaros patsala, the Supreme Court,

and the Sudder Dewanny Adawlut, and also with the usage of that
part of the country denominated Mithila.

It was not opposed to

any previous decision of the Sudder Dewanny Adawlut, there being
no whole brother's son of the adopting party ; and there does

not appear to be any ground for doubting its correctness.
A previous decision however of the Sudder Dewanny Adawlut
in the case of Ooman Dutt, versus Kunhaia Singh, page 144, new ed.
p. 192, volume III. of the Reports, was frequently referred to in the
course of the proceedings, and its correctness was impugned by the
Judges who pronounced judgment in the present instance. By that
' See Macnsghten's Principles and Precedents of Hindu Law, volume 1.,

page 68, new edition, page 75.
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decision it was held that “according to the Hindoo law, while a bro

ther's son exists the adoption of any other individual as a son, either
in the Dattaca or Kritrima form of adoption, is illegal." Mr. Su
therland, in his “ general summary of the Hindoo law of adoption,"

observes in speaking of the Dattaca adoption, that “ the right of a
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Chowdree
Purmessur
Dutt Jha, v.
Hunnoman

Dutt Ray and

whole brother’s son, to be adopted in preference to any other
person, where no legal impediment may obtain, seems to be

generally admitted, and may be regarded as a received rule of
law." Macnaghten, in a passage which will be immediately no
ticed, does not consider the rule in favor of the whole brother‘s
son so stringent even in the case of a Dattaea adoption. But
however that may be, there is much stronger ground for doubting
the correctness of the decision in the case of Ooman Dutt, versus
Kunhaia Singh, as it affects a Kritrima adoption.
On a careful perusal of the report of the case as given in
volume 111., it will be seen that the pundits of the Sudder Court

clearly and distinctly' maintained the validity of the adoption of
Ooman Dutt, on the ground that the only essential to the validity
of a Kritrima adoption was equality of caste : and their opinions

in their original wavasthas are couched in language stronger and
more decisive than even appears in the report. On being par
ticularly questioned as to the legality of adopting the son of a
mother, whose relationship to the adoptive father precludes
marriage, (which must unquestionably be decided in the negative
in the ease of a Dattaea adoption,) the pundits replied that the
prohibition did not extend to the case of a. Kritrima son of
Mithila, and delivered an opinion on the authority of Kesuba
Mism, author of the Dwaita Pariaishta, almost tantamount to

saying that a man might adopt as his Kritrima his own father or ‘
brother.
a
With advertenee to the opinions recorded, the Second Judge
proposed to declare in favor of the legality of the adoption of the
appellant by Golab Singh his mother’s father.
When the case was next heard by the Ofﬁciating Judge the res

pondent’s pleader produced a paper containing texts from the
works 'of certain compilers and commentators of Hindoo law,

which went to prove the illegality of the adoption. In the
translation of this paper furnished by the respondent’s pleader
the words Kritrimaputra occur several times as taken from‘the
201
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original, which contains no such expression (see note at page
150, new edition, page 20], V01. III.)

Chowdr'ee
Purmessur
Dutt Jha, v.
Hunooman

The report goes on to say--“ The law oiﬁcers were again called
upon and required to state whether the works quoted, which were
understood to inter-dict the adoption of a grandson by the daughter

Dutt Ray and
others.

in the Kritrima form, were current in Mithila or not; together

with the reasons of the received practice in either case.”
The original question, as put to the pundits, called upon them
to state “ whether the works quoted, which do interdiet the adop
tion of a grandson by the daughter in the Kritn'ma form, were
current in Mithila or not ; together with the reasons of their being

or not being received as authority in Mithila,”
The Court in putting the question evidently relied upon the
correctness of the translation furnished by the respondent’s
pleader. The question should rather have been, whether the

quotations were correct, and whether they do prohibit, as repre
sented, the adoption of a daughter's son.

Into these very material points the pundits in their reply did
not enter. They answered that the works cited were authority
in every country : they, to all intent, set aside their own previous
ly given opinions, which were to the effect that equality of caste
was the only essential to the validity of a Kritrima adoption;
and they referred to Kesuba Misra, whose authority they had

before quoted without hesitation, as a solitary impugner of works
of universal authority.

The Third Judge then decided against the legality of the adop'
tion by reason of the relationship between the adopting and

adopted parties.
The Ofﬁciating Judge put a further question to the pundits as
to the legality of adopting, as Kritrima son, any other person

while a brother‘s son exists.

The answer was against” such adop

tion, and consequently was inconsistent with the principle pre

viously recognized by the pundits of the general qualiﬁcations of
the party adopted, subject to the single restriction in regard to
caste.

A decree was ﬁnally passed against the legality of the adoption,

but it is to be observed that the point which the marginal abstract
of the report shows to have been ruled, came only before a sin);rle

Judge.
201-2
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Macnaghten in remarking upon this case obsorvcs—“ In the
case of Ooman Dutt, pauper, appellant, v. Kunhaia Singh, it was
held that while a brother’s son exists, the adoption of any other

individual is illegal, and this is undoubtedly consonant to the

1837.

Chowdree
Pu rmessnr
Dutt Jha, v.
Hun ooman

doctrine in the Dattaca Mimansa, but it is controverted in the Dutt Ray and
Dattaca Chandrika. It would appear, however, that according others.
to the law of Bengal, and elsewhere, where the doctrine of the
latter authority is chieﬂy followed, and where the doctrine cf
‘factum ralet‘ exists, a brother’s son may be superseded in favor
of a stranger: and even in Beuares, and the places where the
Mimansa principally obtains, and where a prohibitory rule has in
most instances the effect of law so as to invalidate an act done in
contravention thereto, the adoption of a brother’s son or other
near relative is not essential, and the validity of an adoption ac
tually made does not rest on the rigid observance of that rule of

selection, the choice of him to be adopted being a matter of
discretion."'—Principlec and Precedents of Hindu Law, volume 1.,.

page 68, new edition, page 75. \
He observes a little further on at page 75 : “ In Mithila, where
the Kritrima form of adoption prevails, there is no sort of restric

tion, except as to tribe."
Should the question therefore again arise, (which in all pro
bability it will,) as to the legality of the Kritrima adoption of an
other during the existence of a whole brother’s son, it must be
considered in all its bearings. Enough has been said to show that

the decision in the ease of Ooman Dutt, versus Kuuhaia Singh, can
not be implicitly followed as decisive of the point.

The following report of a case dedided‘ on the 30th April 1821‘,
is taken from Sir W. Macuaghtcu’s Principles and Precedent-s of
Hindoo Law, volume 1., page 79. It ought to have appeared in
the reports for that year, but as it was then omitted, it has been
here inserted in consequence of its bearing on an important point
of the Hindoo law of adoption, and as likely to be more extensively

useful when occupying a place in the reports of adjudged causes,
which are more generally referred to by the Zillah Judges than
any other legal authorities.
202-3/
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GOURHURREE KUBRAJ, Gusanrss or SHEOPEBSHAD Cnownmnz,

1837.
__
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Hr

.

A MINOR, Appellant,
versus

MUSSUMMUT RUTNASUREE DIBIA, Momma or Ktmoom
KANT RAI, ALSO A Mmoa, Respondent.
A Daltaca
son succeeds

THE suit was originally instituted by the appellant, against

Kashee Kant Rai, in the Moorshedabad Provincial Court, on the
collaterally as
well as lineal 14th of March 1814, to recover possession of a three-anna share
Iy.
of the zemindaree, pergunnah Tahirpoor, and the independent
kismuts Talgachee, Juggunnathpoor, &c., &c. in Zillah Rajshahyc.
The action was laid at rupees 7,051, the estimated annual produce.
The plaint set forth, that Rajah Mohindernarain had ﬁve sons, viz.,
Ramindernarain, Rubindernarain, J adubindernarain, Munneinder
narain, and Oopindernarain, of whom Jadubindernarain and the
two others last-mentioned, died without children. 011 the death

of Mohindernarain, one moiety of the six-anna share in pergunnah
Tahirpoor, which constituted his zcmindaree, descended to Anund
indemarain, the adopted son of Ramindernarain, and father of
Sheopershad, a minor, and the other half to Bhyrubindemarain,

as heir to his adopting father Raghooindernarain, son of Rubia

dcrnarain. Anundindernarain Chowdree sold a ﬁve-pie share of his
three-anna portion, and retained possession of the remaining por
tion. Bhyrubindernarain died in 1204 B. S., leaving Jugdusuree

his wife, and Bunmalee Dibia. his daughter. Jngdusurce obtained
possession, and was registered as proprietor of her husband’s
share; and in the year 1212 B. S., gave Bunmalee, when she was

nine years old, in marriage to the defendant. Bunmaleo died on the
27th of Phagoon 1213 B. S.,before she arrived at years of maturity;

and Jugdusuree likewise died on the 17th of Cheyt in the same
year. As Sheopershad was entitled to perform the Sraddlm, and
to succeed to the property left by Jugdusuree, he presented a
petition to the Collector to be registered as proprietor of the

dcccasod’s estate, which was opposed by the defendant, on the
plea that Jugdusurec had made a gift in 1207 B. S., of the remin
zlaree and her other property to him and to his wife Bunmalce,
to which he was therefore entitled : his claim was also opposed by

Eshurchund, a person who represented himself to be the adopted
03-4
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son of the deceased, and who likewise applied for the entry of his
1837.
own name. The Collector rejected Shoopershad’s application, arid
Gourhurree
ordered the defendant’s name to be entered for Jugdusuree’s zemin
Kubraj, versus
daree, according to the conditional deed of gift produced by him, M uss u m m at
though contrary to the clusters, and referred Sheopershad and R u t n a s uree
Dibia.
Eshurchund to a civil suit. Eshurchund brought an action in the
Zillah Court, through his guardian Gungaram Bhaduree, and ob
tained a decree, which was reversed on appeal by the Provincial
Court, and his claim as adopted son rejected. This decision was
subsequently afﬁrmed by the Sudder Dewanny Adawlut, which

Court passed an order, on the 4th of February 1813, directing Sheo
pershad to prefer his claim, as heir, either in the Zillah or Pro
vincial Court, to the estate left by Jugdusuree, when it would be

decided whether the deed of gift produced by Kashec Kant Rai
was valid or not, according to the shasters. Bunmalee Dibia Was
married to Kashee Kant in the year 1212 B. S., and the deed of
gift produced by the defendant as having been executed by Jug
dusuree in favor of himself (Kashee Kant) and his wife Bunmalee
is dated the 23d of Assar 1207 B. S. Jugdusuree was in posses
sion of the estate during her life-time, namely, till Cheyt 1213
B. S., during which period Kashee Kant Rai (who was not com
petent to perform the exequial rites) had not hing to do with it,
and no mention was made of the deed of gift. From the condition
speciﬁed in the said deed, it appeared that the gift was made to
Kashee Kant and Bunmalee Dibia, in the event of the latter be
coming pregnant. It was very suspicious, and altogether unlikely
that the idea of Bunmalee’s pregnancy should have been enter
tained ﬁve years previous to her marriage, and inserted in the
deed of gift. The instrument by which J ugdusuree bequeathed
her property on her death to the defendant and Mussummut
Bunmalee is invalid, inasmuch as she is not empowered by the
shasters to alienate it by sale or gift, and as, moreover, Bunmalee
died during the lifetime of J ugdusuree, her succession was there

by defeated.

Besides, by a compromise entered into formerly

between Anundindernarain, the father of Sheopershad, and Bhy

rubindernarain, the husband of Jugdusuree, it was provided, that

the estate and property of either of them who should die without
children should go to the survivor and his heirs ; so that, in every
point of view, Sheopershad was entitled to Jugdusuree’s property.
F F 2
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The defendant in answer stated that, after three of the ﬁve
sons of Rajah Mohindornarain had died without children, Rubin
dernarain, the grandfather of Bhyrubindernarain, the husband of
Rance J ugdusuree, and Ramindernarain, grandfather (as alleged

by the plaintiff) of Sheopershad, became possessed of the six
anna share of pergunnah Tahirpoor. A moiety, or three-anus
share, deVleed at the death of Rubindernarain on Raghooinder

narain by the law of inheritance, and on his death it went to
Bhyrubindcrnarain, and on his dying without sons to his widow
Mussummut Jngdusuree. The remaining three- anna share dc
scended to Anundindernarain, by a gift from Rance Lukhee, widow
of Ramindernarain, and a deed of compromise alleged to have been
executed by Bhyrubindernarain. The property did not go to
Anundindcmarain by right of adoption ; for Rance Lukhee, after
her husband’s death, had, in conformity to his permission, adopted
in the ﬁrst instance, a person named Roodurnarain, and on his
death, Anundindernaraiu, without the permission of her husband,
and in opposition to the charters, on which account she had made a
gift to him of her estate. An adoption of this nature has never been
recognized by the shatters, by the usages of the Brahmins or other
Hindu tribes. A suit was in consequence instituted in the Zillah
Court between Bhyrubindernarain and Anundindernarain, and
regularly carried in appeal before the Sudder Dewanny Adaw
lut. The vyavastha submitted by the pundit of the Zillah Court,
which likewise coincided with ﬁve legal opinions ﬁled by Bhyrub
indernarain, invalidated the adoption. The Zillah Judge, how
ever, acted on the opinion expressed by other pundits which were
submitted by Anundindernarain, and passed a decree in his favor,
declaring in that decree, which was dated June the 30th, 1795,
that the object of Rance Lukhee in executing a deed of gift of
that nature, was to secure to Anundindernarain in some way,

either by adoption or by gift, the succession to her property ; and
that, in the event of any dispute arising after her death on the
subject of the second adoption, there might be no doubt of her
property descending to Anundindernarain under the deed of
gift. By the decision of the Superior Court, the adoption of

Anuudindernamin was declared illegal, and he was allowed to
succeed to the property solely on the ground of the deed of gift
and the compromise, the authenticity of which was not ascertain
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ed. Besides, even supposing the adoption to have been valid,
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the person adopted is only entitled to the property of his adopt
Gonrhnrree
ing father, and has no claim to the property of his adopting
K nbmj, versus
father’s family or collateral relations. Sheopcrshad, therefore, M nssummut
could have no title whatever to the three-anna share of the estate R u tn asu re e
Dibia.
in dispute. The following, he afﬁrmed, was the true state of the
case. It is the usage among Brahmins for a Kooleen, when he
marries into an inferior family, to receive a large valuable consi
deration. Accordingly, in 1207 B. S., Rance J ugdnsuree, wife of
Bhyrubindernarain, who was of an inferior family, having agreed
to give her daughter Bnnmalee Dibia in marriage to him (the
defendant), who was of the Kooleen caste, made a gift of her 20min
daree and other property to his wife Bnnmalee Dibia and himself,

with the knowledge and consent of all her family, as well as of
Anundindernarain. But, in consideration of their youth, she
executed an icrarna'ma in the form of a will, in favor of his (the
defendant’s) father, Kalee Kant Rai, empowering him to super
intend and take care of the estate during the period of their

minority, and died in the year 1213 B. S. Anundindernarain also
lived till 1212 B. S., subsequent to the execution and registry of
the deed of gift; and, had he considered himself the heir of Ranee

Jugdusuree, he would, undoubtedly, have opposed the proceeding,
either at the time or at some subsequent period of his life. He,
however, had never done so. On the death of Rance Jugdusuree,
Gungaram Bhaduree, the plaintiff's uncle, having persuaded
Benood Ram Rai, proprietor of a ten-anna share in the above
perymmak, to collude with them, forged an iy'azutnama, or deed of
permission to adopt, and a hibbanama and other documents, and
sued him (the defendant,) ﬁrst stating that Eshurchundcr was the

adopted son of the Rance, but their claim was rejected, and, there
fore, thc present suit (fraudulently preferred on the ground that
Sheopershad was the heir, and entitled to the property alienated
by the gift of the Rance) was altogether inadmissible ; inasmuch

as the illegality of Annndindernarain’s adoption invalidated the
claim of Sheopershad to the property of Rance J ugdusuree; and
the Rance having, before the birth of Sheopershad, made a gift of
her property to him (the defendant) and to his wife, it could not
be considered as her estate on her death. Besides, he had him

self, with his own money, paid off a mortgage contracted on the
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estate since the time of Bhylnbindernarain, when it would other
wise have been sold.
The forgery of the deed of compromise
produced by the plaintiff was evident, from the circumstance of
its being dated on the 11th of Bhadoon 1202 B. S. The suit
about the adoption of Anundindernarain, pending between him

and Bhyrubindernarain, his (the defendant’s) father-iu-law, was
decided in the Rajshahye Zillah Court on the 13th of Assarh in
the above year, afterwards in the Provincial Court, and lastly in
the Sudder Dewanny Adawlut on the 4th of Assin 1208 B. S.
Had the deed of compromise been genuine, and in the possession
of Anundindemarain, he would undoubtedly have brought it

forward in some Court of Justice. And as the cause between
Anundindernarain and Bhyrubindernarain was pending till 1208,
B. S., it was extremely improbable that a compromise should

have been entered into in 1202 B. S. Anundindernarain also was
a minor at that time, and many suits had been preferred in the
Civil and Criminal Court and in the Collector’s ofﬁce relative to
the estate between 1202 and 1213 B. S., a period of twelve years,
during which Rance Jugdusurce was alive 5 but no mention had
ever been made of the compromise, nor had it ever been regis
tered, or before produced.
0n the death of the defendant, his wife, Mussummut Rutnn
suree Dibia, mother of Kurooua Kant Rai, his minor son, became
his representative in the suit.
The plaintiff, in replication, maintained that Ramindernarain,
grandfather of the minor Sheopershad, and his brother Rubinder
narain, lived together as members of an undivided family. Bubin
dcrnarain died leaving a son, Ragbooiudernarain, his heir ;and
Ramindernarain died leaving his widow, Mussummut Lukhee Ishuree,
to whom be granted permission to adopt a son. In Kartik 1170 B. S.,
Raghooindernarain died leaving a widow, Mussummut Sirsuttce,
who, with Lukhee Ishuree, the grandmother of the minor Shee
pershad, enjoyed joint possession of the estate.
Mussummut
Sirsuttee adopted Bhyrubindernarain, entered his name jointly
with that of Lukhee Ishuree in the Collector's oﬂice, and died in

1162 B. S., and the grandmother of Sheopershad died after having
adopted Anundindernarain according to her husband’s permission,
put him in possession of the estate during her own life-time, and
by means of an application effected the registry of his name in
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stead of her own. Bhyrubindernarain afterwards instituted an
action, on the ground that the adoption of Anundindcrnarain was
illegal.

By the decisions, however, of the Zillah and Provincial

Courts and of the Sudder Dewanny Adawlut, the adoption of
Anundindernarain was held to be valid, and a decree passed in
his favor. There could, therefore, be no doubt of Sheopershad's
title, and of his being the pindadhz'kar, or person entitled to per
form the excquial rites of Jugdusuree and Bhyrubindernarain.
As Kalee Kant Ray, father of Kashee Kant, the defendant, was
adopted by Kishen Kant Rai, and according to the shasters the
distinction of the Kooleen caste is lost on the adoption, and as the
dignity of the ancestors of Mohindernarain (who were Rajahs) was
superior, the allegations of the defendant relative to Jugdusuree
having given her property to him on his marriage with her daugh
ter, in consideration of his rank, were evidently false, inasmuch
as from the time of the ancestors of Mohindernarain, Raminder
narain and Anundindernarain, connexions had subsisted between
them and the Kooleen Brahmins.
No one ever gave his whole
estate to his daughter and son-in-law; but it is both the law
and usage, that if a person dies without male issue, his estate
will not devolve to his daughters, or daughter’s sons, but only
to the descendants from the same grandfather. In accordance
with this custom, on the death of Indernarain Rai without male
issue, his estate did not go to Ramsingh, his daughter’s son, who

was alive, but to the persons descended from the same grand
father as himself.

The truth of all these representations will

be established on enquiry.

If the father of Sheopershad had been

aware of the gift alleged by the defendant, he would certainly

have opposed it.

It is singular that the deed of gift declares,

that the gift is made for the performance of exequial ceremonies,
and stipulates that Rance Jugdusuree shall, during her life-time,
retain possession of the above estate, and have the power of aliena
tion by sale or gift. As, therefore, the Rance enjoyed possession

of the estate, and retained the power of disposing of it by gift or
sale ; and did, subsequently to the execution of the deed of gift,
give, in the exercise of her proprietary right, dewatter and bruit
matter lands to many persons, and the deuce did not obtain pos
session of the lands given to him, it did not clearly appear with

what view the will in favor of the defendant’s father was executed,
207
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or what law legalized a conditional gift of the above nature, or

how, Bunmalee Dibia having died childless in the life-time of her
mother, the condition relative to the performance of exequial cere
monies could hold good.

The rejoinder of Rutnasuree Dibia set forth, that as both the
donor and the donee were dead, and the property given had de
secnded as an hereditary estate, the claim of any person thereto
was inadmissible according to the shasters ; and that her son, as
the pindadkikar of Bunmalee Dibia, was undoubtedly entitled to
her property.
On the 13th of June 1817, the Second Judge of the Provincial

Court dismissed the claim with costs, on the ground of the 1wa
vastha submitted by the pundit of the Court, which declared that
an adopted son was entitled to the property of his adopting father,
not to that of his adopting father’s collateral relations; that a
woman had not the power to adopt a second person on the death

of an individual whom she had previously adopted, with her hus
band’s permission ; and that, therefore, Anundindernarain, and
consequently Sheopershad, were not entitled to the property in
dispute ; and that the deed of gift executed by Jugdnsuree in

favor of Bunmalee Dibia and Kashee Kant, her daughter and son
in-law, was valid.
The appellant being dissatisﬁed with this decision, appealed to
the Court of Sudder Dewanny Adawlut, laying his‘claim at rupees
15,151, three times the sadder jumma of the lands in dispute.
'Eshurchunder Rai, the person claiming to have been adopted

by Rance Jngdusurce, presented a petition to the following eﬂ‘ect—
“ The suit instituted by Gungaram Bhadurec, your petitioner’s
guardian, against Kashcc Kant, to effect the reversal of the Act
ing Collector’s order for the registry of Kashee Kant’s nameas
proprietor of a three-anna share in zemindaree pergunnah Tahir
poor, was decreed by the Judge of Zillah Rajshahye. This deci
sion was, however, reversed in the Provincial Court, and the order
of the Provincial Court, was afﬁrmed on the 4th of February
1813, by W. E. Rees, Esq., formerly Acting Judge of the Sudder
Dewanny Adawlut. On your petitioner making frequent appli

cations for redress to the former Judges of this Court, he was ill
formcd by Mr. Harington, that when the cause of Shoopcnshﬂd
Chowdrcc came before the Court, they would take into considers
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tion your petitioner’s case, and decide upon it. As your petitieu~
er's adoption is established by the papers ii: the case of Sheoper
shad, versus Kashee Kant, (No. 1779), your petitioner hopes, that
when the above cause comes before you, you will take into consi
deration the present petition, and the papers ﬁled on the former
trial, as? well as the petitions for a review, and the vyavasthas of
the pundits of this Court ﬁled in the cause of Rance Siromunee
and others, and afford him redress.”
.
The case having been brought to a hearing before the Second
Judge, (C. Smith,) all the pleadings and exhibits of the parties
were perused, as well as two petitions presented by Eshurehunder
Surma, two vyaraslhas of the pundits of this Court, one in the
ease of Bijia Dibia, appellant, versus Unnapoerna Dibia, respon~
dent, the other in the ease of Shamchunder Chowdree and Rooder
Chunder Chowdree, appellants, versus Narainee Dibia Chewdrain.

and Ramkishore Rai, respondents, and the interrogatories of this
Court to the pundits aforesaid; the papers of the Rajshahye
Zillah Court, the Provincial Court and the Sudder Dewanny
Adawlut in the cause (N0. 846), of Gungaram Bhaduree, guardian
of Eshurchunder Surma, appellant, versus Kashee Kant Itai,
respondent, and the decrees passed by all those three Courts
therein. Copies of two vyavasthas of the pumiits of this Court

ﬁled by the appellant's vakeel, and the proceedings in three
different suits, viz., Bijia Dibia, appellant, versus Unnapoerna
Dibia, respondent; Sohun L'il Khan, appellant, versus Rance
Siromunee, respondent; and Eshurclmndcr Paul and others,
appellants, versus Kishen Govind Sein, respondent.
The vyavaatka of the pundits in the case of Shamchuuder and
Roodorehunder, delivered on the 21st of August 1807, was to the
following eﬂ'ect :—
Q. Subsequently to the death of Kishen Kishorc, his senior
widow had adopted Nunkishore as a son, and, on the death of the
son so adopted, the second widow of the said Kishen Kishore
adopted an individual called Ramkishere, who is still living:
under these circumstances, Joognlkishere, a person adopted by
Kishengopaul, the uterine brother of Kishen Kishore, and his half
brother

Luchminarain’s two sons, Shamchunder and Rooder

chunder, claim the property left by Nundkishere and Kishen
Kishore: New supposing the adoption of both the sons to have
0 0
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been proved, in this case, which of the claimants is, or are, entitled
to inherit the property of Kishen Kishore and Nundkishore? and
Gourhurree does an adopted son succeed collaterally as well as lineally'i
Kubraj, versus
R. The property, whether consisting of moveables or immove
M n s s ummut
R u t n as u rec
ables, belonging to Kishen Kishorc, deceased, who left no issue of
Dibia.
the body, will devolve on the son whom his younger widow had
adopted according to the mode prescribed by law. The uterine
son adopted by Kishen Kishore’s brother and his half brother’s
sons have no right of succession. The property of the deceased
Nundkishore, in default of issue of his adopting mother, will
1837.

devolve on the adopted son of his step-mother whom she adopted
with her husband’s sanction, provided he be endued with the
requisite qualities, and able to beneﬁt his parents by performing
the (nitya) indispensable and ﬁxed Observances, (nimittika) casual

rites, (eamya) supererogatory works (which are performed at plea
sure, or through the desire of some advantage,) (eesta) essential
ceremonies, as ablution, investiture, dw. (pom-ta) acts of pious
liberality, as digging a well, planting a grove, building a temple,
rim. and so forth, prescribed to his own tribe. In this case, the
surviving adopted son (of the second widow) being a nearer

sapinda to the deceased son adopted (by the eldest widow) than
the other relations who claim, he will succeed exclusively to the
property, and the kinsmeu will have no claim. This opinion is
consonant to the doctrine of Man, Geutama, and Boudhziyana, the
ﬁrst of whom holds the ﬁrst rank among legislators ; and the
doctrine is also consonant to the Munwartha Mooktavuli, Datta
camimrinsri, Vivddabhangdrnavd, Ratmicara and other authorities.

Authoi-itiea.-—The text of Devala cited in the Ddyatatwa and
other tracts :—“ All these sons are pronounced heirs of a man who
has no legitimate issue by himself begotten.” The passage of
Ydjnyawalcya cited in the Ddyatatwa and other law books : “ The
wife and the daughters, also both parents, brothers likewise."
“ Of him who leaves no son, the father shall take the inheritance,

or the brothers.”

Menu.

The text of Vrihaspati cited by RH

ghlmandana and others :—-“ Menu holds the ﬁrst rank among

legislators, because he has expressed in his code the whole sense
of the Vedas: no code is approved which contradicts the sense of
any law promulgated by Menu." The text of ﬂlcnu laid down ill
the Ratndcara and other tracts :—“ 0f the twelve sons of men,
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whom Menu, sprung from the self-existent, has named, six are
1837.
kinsmen and heirs ; six not heirs, except to their own father, but
Gourhurrce
kinsmen. The. son begotten by a man himself in lawful wedlock,
Kubraj, versus
the son of his wife begotten in the manner before-mentioned, a M u s s u m m ut
u t u a s uree
son given to him, a son made or adopted, a son of concealed birth, 1t
Dibia.
or whose real father cannot be known, and a son rejected by his
natural parents, are the six kinsmen and heirs.” “ Menu, sprung
from the self-existent Brahma, and ﬁrst of the fourteen Menus ,
among these twelve sons of men whom he has named, the ﬁrst six
are pronounced kinsmen and heirs to collaterals : the result is, that,
as kinsmcn, they offer the funeral cake and water to Sapindas and
Samanodwcas, and, as heirs, they succeed to the heritage of their
collateral relations, on failure of male issue, as well as to the
estate of their father.” This is the explanation of Cullucabhatla.
The following texts are laid down in the Ratndcam and other
tracts. Gautama. “The son begotten by a man himself in law
ful wedlock, the son of a wife begotten by an appointed kinsman, a
son given, a son made by adoption, a son of concealed birth, and

one rejected by his natural parents, are sons who inherit property.
The son of an unmarried girl, the son of a pregnant bride, a son
by a twice-married woman, the son of an appointed daughter, a son

self-given, and a son bought, claim the family of their adopting
fathers."

BondMyam.—“ Participation of wealth belongs to the son
begotten by a man himself in lawful wedlock, the son of his ap
pointed daughter, the son begotten on his wife by a kinsman
legally unpainted, a son given, a son made by adoption, a son of
concealed birth, and a son rejected by his natural parents. Con
sanguinity, denoted by a common family appellation, belongs to the
son of an unmarried girl, the son of a pregnant bride, a son bought,
a son by a twice-married woman, a son sel f-given, and a son of a
priest by a Sudra." Although Jimutarahana, Raghunandana, and
others, explaining the text of Devala cited in the Da'yabhdya, have
not reconciled the dispute in regard to the given son and the rest
being heirs to collaterals or otherwise, yet it should not be there

fore supposed that tho given son has no right of collateral
succession. The difference of opinion may be reconciled by refer
ring to the distinction of the adopted Son being (Sagonna) enducd
with good qualities, or (Nirgoona) not so eudued. This is the

co 2
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doctrine contained in the Rataacara and other authorities ; and it
must be admitted that the given son and the rest who are endued

with good qualities, are entitled to succeed both to the adopting
father and his kinsmen.
It is also proper to afﬁrm, as intended by that expression, that
sons given and others, being virtuous, are entitled to the inheri
tance and so forth, in preference to a son by a twice-married
woman or the like, if he be destitute of good qualities; but if all
be destitute of good qualities, he who is superior as nearest allied

by birth, shall take a full share of the paternal estate, and the rest
shall have the portions allotted to them in the Brahmapurana and
other works. The maintenance directed must consist in the receipt
of such a share ; else the seeming contradictions in the texts of Menu
and others, and of Yang/awalcya and the rest, could not be well
reconciled. But some argue, from the concurrent import of the
text of Devala, that the text of the Brahmapurana also relates to

sons given and the rest, who are inferior in class to their adoptive
fathers.— Vivadablzangamava.
The cyavastka in the case of Bijia Dibia, versus Unnapurna
Dibia, was to the following effect :—
Q.—Tarnee Chowdhrain having, at her husband’s death, taken
possession of his entire property, real and personal, selected for

adoption a. boy named Kalikant, with her late husband’s sanction.
It appears from the deposition of a witness Bhowanishunker, ad

duced by Kalibhairub and the said Tarnee (who were defendants
in this cause) that Kalikant died previously to the celebration of
the ceremonies prescribed for adoption ; but it appears from the
statement of the plaintiff Bijia Dibia, that the boy died subse
quently to his adoption. A few years after his death, the said

Tarnee assigned over all the property which she held in her
possession to her junior daughter’s son (Kalibhairub,) while her
senior daughter was living and had a daughter. Subseqmntly
the senior daughter was delivered of a son, who laid claim to a
moiety of the property disposed of as above stated. Under these
circumstances, was the said Tamee, according to the law of
Bengal, competent to give away all her husband's property to her

daughter's son, while she had another daughter living, and is the
deed of gift in such case valid and binding? Supposing the

adoption of Kalikant to have been actually made in this case,
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was she (the said Tamee) competent, after the death of such
adopted son, to dispose of her adopted son’s property by deed of
gift in favor of her daughter’s son?
R.-—-A widow, without sanction of her husband's repr_esenta~
tives, is incompetent to make a gift of his property which had
devolved on her by right of inheritance, and the deed of gift
which she made cannot be considered as valid or binding. No
adopting woman is allowed to dispose of her adopted son's pro
perty which had devolved on her at his death, by a deed of gift
in favor of one heir, while there is a possibility of the birth of
another.
This opinion is conformable to the DdyabMya, Ddyanirnaya,
Dayarahasya, Vyavastkarnava, Dayatatwa, and other authorities
current in Bengal.

Authoritiea—“But the wife must only enjoy her husband’s
estate after his demise. She is not entitled to make a gift, mort
gage, or sale of it." Thus C'atyayana says: “let the childless
widow, preserving unsullied the bed of her lord, and abiding with
her venerable protector, enjoy with moderation the property until
her death. After her, let the heirs take it.“ Abiding with her
venerable protector :" that is, with her father-in-law, or others of

her husband’s family, let her enjoy her husband’s estate during
her life; and not, as with her separate property, make a gift,
mortgage, or sale of it at her pleasure. The Da'yabhdga. It is
laid down in the Ddyanirnaya, the “no widow is competent to
make a gift, or mortgage, or sale of her husband's property, ex
cept for the sake of performing his exequial rites, or other neces~

sary purpose ; and she residing with her husband's family, is en
titled to consume only such portion of his estate as may sufﬁce
for her subsistence.

For women, the heritage of their husbands is pronounced ap
plicable to use. Lot not woman on any account make waste of
their husband’s wealth. The Bkarata. By the word “waste”
it is meant that a woman cannot make a gift, sale, or other
alienation of her husband’s property at her pleasure—The Dag/ara
hasya.
“The property of a person dying, leaving neither son, son's
son, nor son’s grandson, goes to his virtuous widow, but she

cannot make any alienation, as sale or the like, of such property,
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excepting for the purpose of promoting her husband's spiritual
beneﬁt by giving a part of it, or for the purpose of saving her
own life."-—The Vyavasihamava.
The' text of Nareda laid down in the Dayamkasya :——“ Every
sort of contract made by a woman, not in a time of distress, is
null and void, particularly the gift, mortgage, and sale of the house
and ﬁeld."

The word “ wife” is employed as a term of general import, and
implies, that the rule must be understood as applicable generally
to the ease of a Woman’s succession by inheritance—The Daya
bluiga.
The following passage is cited in the Dtiyabluiga and Dag/ara—

haeya :—“ They who are born, and they who are yet unbegotten,
and they who are actually in the womb, all require the means of
support; and the dissipation of their hereditary maintenance is

censured."
The Second Judge recorded his opinion on the 2d of January,
1821, in these terms—
“ I am of opinion that neither of the parties in the present case
are entitled to the property left by Rance J ugdusurce, inasmuch
as it has been established that Eshurchunder Chowdree, the ap
pellant in the cause (No, 846), is the rightful heir. The proofs

in favor of such a conclusion are fully detailed in my proceeding
of this date. If, in concurrence with me, the Court, after ad
mitting a review of judgment in case No. 846, reverse the deci
sions of this Court, and of the Provincial Court, and afﬁrm the
decree of the Rajshahye Zillah Court, it will be necessary to aﬂirm
the decree passed by the Moorshedabad Provincial Court in this

case.

If, however, on the contrary, they uphold the decree passed

by this Court on the 4th February, 1813, I consider the title of
Sheopershad Chowdree (the appellant) to be, according to the
shasters, undoubtedly superior to that of Kasheekant Rai, the res
pondent’s father. For Kasheekant Rai only stood in the relation
of a son-in-law, which ceased on his wife’s dying without children
during her mother's life-time, and his claim under the conditional
deed of gift is altogether inadmissible according to the law of in
heritance ; inasmuch as the condition was cancelled by the death
of the person on whom the fulﬁlment was enjoined, and on failure
'of Rance Jugdusuree's own and adopted children, Sheopershwl
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Chowdree, the appellant, appears the only person who has any
title to succeed as heir.” Under these circumstances, the Second

Judge recorded his opinion, that the Court should either admit
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a review of judgment in Eshurchunder Chowdree’s case, reversing Kubraj,
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the decrees of this, and of the Provincial Court, and afﬁrming R u t n a suree
Dibia.

the decree of the Rajshahye Zillah Court, dated July the 12th,
1808, and uphold the decision of the First Judge of the Moorshe
dabad Provincial Court, dated June 13th 1817, dismissing Shee
pershad’s claim, ' and making the costs of all Courts payable by
the parties respectively; or that they should reject the applica
tion for a review in case No. 846, and, afﬁrming this Court's de
cree dated the 4th of February 1813, should reverse the decision
of the First Judge of the Moorshedabad Provincial Court, and
award to Sheopcrshad Chowdree a three-anna share of remindaree
pergunnah Tahirpoor, with mesne proﬁts for the period during
which it had been in the possession of Kashcckant Rai, charging
the costs of both Courts to the respondent.
The case was next brought before the Third and Oﬁiciating
Judges (S. T. Goad and W. Dorin.) Their proceeding of the 8th
of February was to the following effect :—
“ It appears that the appellant lays claim to a three-anna share
in the zemindaree of pergunnah Tahirpoor, which was in the posses
sion of Rance J ugdusuree, who died in 1213 B. S. The Rance
was seized of the three-anna portion in dispute on the death of
her husband Bhyrubindernarain in the year 1204 B. S. who left
no male issue and only one daughter. The daughter also died at
the age of nine or ten years, after her marriage with the late

Kasheekant Rai, the respondent's husband. The appellant main
tains, that the share in dispute, being the estate left by Bhyrub
indernarain the husband of Jugdusnree, descends to his heir; and
as he is the son of Anundindernarain, Bhyrubindernaraiu’s uncle,
who was adopted by Rance Sirsuttce, and was likewise the second
adopted son of Rance Lukhec, he is entitled to it according to the
law of inheritance. The respondent contends, that Rance Jug
dusurec transferred the above estate to her daughter and the bus

band of that daughter by a deed of gift executed on the 23d of
Assarh 1207 B. S., under the expectation that her daughter would
hear a son, and stipulating that she (the donor) should remain in

possession of the lands during her life-time, as she accordingly
213
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did for six or seven years, and she opposes the claim preferred on
the grounds of hereditary right by the appellant.
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lst.

Because the adoption of Anundindernarain by Rance

Lukhee, the wife of Ramindernarain, had not taken place accord
ing to the 8/M8tt’7'8.

2d.

Because, even if the adoption of Anundindernarain had

been legal, the appellant’s claim to succeed as heir to the estate
of Bhyrubindernarain and Ranee Jugdusuree was inadmissible
according to the shaslers, inasmuch as he could not claim relation
ship with the husband of Rance Jugdusurce through the adoption
of his father.
But with respect to the objections urged by the respondent to
the legality of Anundindernarain’s adoption by Ranee Lukhee, in
conformity to the permission of her husband, it is only necessary
to state that Anundindernarain died in 1212 B. S., till which
time he was in possession of his adopting father’s estate, and that
it appears from a decree passed by this Court on the 28th of Sep
~ tember 1801, in the case of Rance J ugdusuree, appellant, genus
Anundindernarain, a minor, respondent, that several objections
raised to the adoption of Auundindernarain were over-ruled at the
time by this Court, and the adoption declared to be valid.

Bhy

rubindernarain, moreover, the husband of the appellant upon that
occasion, admitted the legality of the adoption. Adverting to the
foregoing circumstances, the Court do not consider that the res
pondent is authorized, after so great a lapse of time, now to call

in question the legality of Anundindernarain’s adoption.

And as

it is evident, from several former oyavasthas, that the deed of gift
executed by Rance Jugdusuree for her husband’s estate, to the

possession of which she had succeeded on his dying without male
issue, is perfectly invalid, it only remains to ascertain whether
new the appellant is, according to the Hindu law, entitled to the
estate in dispute as heir."
A copy of this proceeding was accordingly ordered to be laid
before the pundits of the Court, together with the genealogical
table furnished by the appellant, to enable them, after a due con
sideration of their contents, to submit within a fortnight a rye

vastha consonant to the Hindu law as current in Bengal, in reply
to the following question ;—_
213-14

265

CASES IN THE SUDDER DEWANNY ADAWLUT.
Q. If the deed of gift produced by the respondent be illegal,
and at the death of Jugdusuree her husband’s heirs had the right
of succeeding her, in this case, is the appellant, according to the

1837.

Gourhurree

Kubraj, versus

law of Bengal, entitled to the property in question by right of
representation or otherwise ?
R. Although Bhyrubindernarain should have died leaving no
issue but a daughter, and his property should have been enjoyed
by his widow Jugdusuree during her life, and the deed of gift (pro
duced by the respondent) of all her property in favor of her
daughter and her husband be illegal, yet on her demise, her pro
perty, even though it be subject to the succession of her hus—
band’s heirs, will not devolve on the appellant 5 for he cannot
claim it by right of representation, as he being the son of Anund

indemamin, the second adopted son of Lukhee Dibia, does not
hold the rank of sapinda. A person according to law may desire
his wife to adopt his son, but neither by law nor custom can he
direct her to adopt one, and after his death another. The second
adoption by the widow must be considered as illegal, and the

adopted son cannot thereby rank in the relation of a sapinda ;
and it follows, a fortiori, that the appellant has no tie of relation
ship with the deceased, when his father is debarred from that
right.

It appears in the question, that Bhyrubindernarain

acknowledged the adoption of Anundindernarain; and the Court,

having rejected the objections expressed on the subject, admitted
the adoption to be good and legal. The ruling authority is inde
pendent, and may act according to its pleasure ; but according to

law, the second adopted son can be entitled to inherit the property
of the individual only by whom he is adopted, and cannot inherit
the property of his adopting parent’s sapindas.

This opinion is

consonant to the Dattacamimansa, Dattacackandrica, Vyara
karanmtrica, and other authorities, as current in Bengal.

Authorities—The texts laid down in the above authorities :—
“By a man destitute of a son only, must a substitute for the same
always be adopted : with some one recourse (Yasmattamnat Pra
yatnatus) for the sake of the funeral cake, water, and solemn rites.”
“ The funeral cake :" the sradka, or funeral repast. “ Water ;"
that is, the presenting water in the two united palms, and so forth.

“ Solemn rites :" meaning rites in honor of the deceased, cremation
and the like. These are the cause (hetu.) The reason, occasion
H a
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ing the adoption, is the cause.

This, from being used in the

singular number, shews that these ceremonies collectively are the
Gourhurree cause, and not individually; and consequently, the meaning is,
Kubraj, vars”
M ussummut that there is not a distinct afﬁliation, severally for each : but one
R u tnas uree adoption only, on account of the whole: for, on default of a son,
Dibia.
the failure of the oblation of food and other rites is the conse

quence.”—-The Dattacamimansa.
As, in their proceeding of the 8th of February 1821, the Court
did not require the pundits to give an opinion as to the legality
or illegality of the adoption of Anundindernarain, they were

directed to refrain from all consideration of the merits of that
question 3 and taking for granted that it was legal, and that

Anundinderuarain was the adopted son of Ranee Lukhee, wife of
Ramindernarain, to submit, within three days, a speciﬁc answer
to the question proposed in the proceeding of the above date. It

was added, that the Court would again take into consideration
what was stated in their former vyavastka relative to the adoption

of Anundindernarain, after their delivery of the second ryavastha.
0n the 21st of March 1821, the required reply was submitted,
and was to the following effect :—
“ Supposing the Court to determine that the adoptionof Anundin
dernarain by Rance Lukhec, the widow of Ramindernarain, was
valid, yet, as it was a second adoption, he (Anundindernarain)

could not be considered a sapinda of Bhyrubindernarain, nora
fortiori could his son Sheopershad be considered a sapz'nda of the
said Bhyrubindernarain. Therefore, if, after the death of Rance
Jugdusuree, the widow of Bhyrubindernarain, the property which
had devolved on her is to descend to her husband's heirs, Sheo
pershad cannot have any right of succession."
As it appeared that he pundits had still not given an explicit
reply to the question propounded by the Court in their proceeding
of the 8th of February, they were directed to give their opinion
do now, taking for granted that the adoption of Anundindernarain
was valid and unobjectionable in every respect, and as if Anundiu
dernaraiu were the sole adopted son of his adopting father and the
following was the purport of the third eyamstlia, submitted on the
3d of April 1821. That if Anundindernarain was the sole adopted
son of his adopting father, and there was otherwise no question a!

to the legality of his adoption, in such case he must be considered
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must be considered entitled to the estate.

The pundits' opinion

proceeded in the following manner :—-This opinion is conformable
to Mean, although the Court directed that our vyamstha should
be delivered according to the law of Bengal ; and of all the
authorities, the Dayabhaga is there most prevalent : and, although
it is the opinion of Jimutavahana, quoting the text of Devala, and
adopting his order of enumeration, that the son afﬁliated in the

Dattaca form is not an heir of collateral relations (sapz'ndm, £76”)
nevertheless, as many vyavasthas have been delivered in the Court
establishing the adopted son’s collateral succession according to
the law promulgated by Menu, this opinion is delivered according
to the same law.
Authorities—Menu : “ Of the twelve sons of men, whom Menu,
sprung from the self-existent, has named, six are kinsmen and
heirs ; six not heirs, except to their own father but kinsmcn. The

son begotten by a man himself in lawful wedlock, the son of his
wife begotten in the'manner bqu'e-mentirmed, a son given to him,
a son made or adopted, a son of concealed birth, or whose real
father cannot be known, and a son rejected by his natural parents,
are the six kinsmen and heirs." Commentary on the text of Menu
by Balambhatta : “ Menu, sprung from the self-existent Brahma,
and ﬁrst of the fourteen Menus ; among those twelve sons of men

whom he has named, the ﬁrst six are pronounced kinsmcn and
heirs to collaterals : the result is, as kinsmcn, they offer the
funeral cake and water to sapindas and samanodacas ; and as heirs
they succeed to the heritage of their collateral relations, on failure

of male issue.” The text of Menu laid down in the Dayabhaga,
Dayatatwn, Dayacramasangraha, and other authorities : “ To the
nearest kinsman (sapi-nda) the inheritance next belongs.”
On the receipt of the above vg/avastha, the Court observed, that
from this eyavastha it appeared, that in consequence of the death

of Rance Jngdusuree, widow of Bhyrubindernarain, without male
issue, in 1213 B. S., her husband's estate, which had been enjoyed

by her during her life-time, would descend to her husband’s
nearest heir ; and, supposing Anundindernarain to have been the
nn2
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adopted son of Ramindernarain and Rance Lnkhee, and a member

of the family, that Sheopershad, the original plaintiff in the
Gourhurree present cause, would succeed hereditarin as a sapinda.
In con
Kubraj, versus
currence,
therefore,
with
the
opinion
expressed
by
the
Second
M u s s ummut
R u t n a s u ree Judge, they passed a decree in favor of the appellant’s claim,
Dibia.
reversing the judgment of the Moorshedabad Provincial Court,
and making the costs of both Courts payable by the respondent.
By the decree, possession of the three-anna share in dispute was
awarded to the appellant, with mesne proﬁts from the date on

which the suit was instituted till put in possession. The following
observations were introduced into the ﬁnal decree.
It must be remembered that the proceeding of this Court under
date the 8th of February last, declared the respondent disqualiﬁed
to call in question on the present occasion the legality of the adop
tion of Anundindernarain, the appellant’s father, inasmuch as the

legality of that transaction had been admitted, and recognized by
a decree passed by the Sudder Dewanny Adawlut on the 28th of
September, 1801, (which corresponds with 1208 B. S.) in the case
of Renee Judgusuree, appellant, versus Anundindernarain, respon
dent. It appears, moreover, that Anundindernarain was adopted in
1200 B. S., by Renee Lukhee, and enjoyed possession of his adop
tive father’s estate till his own death in 1212 B. S., when he was

succeeded by his son, who, as heir, continued in possession till the
institution of the present suit in 1220 B. S. The same objection
now urged to the adoption was preferred on the former trial, viz.,
that the adoption, by the wife of any zemindar, of a second son,

after the death of a previously adopted individual, was invalid.
Two of the soundest and most learned pundits of the day, however,
viz., those of the Tirhoot and Nuddee. Zillah Courts, who were
called on to submit their opinions on the subject, pronounced, in

concurrence with the pundit of the Rajshahye Zillah Court, the
adoption to have been a legal transaction; and as the former

Judges of this Court in 1801, by their decree admitted and decid
ed on the legality of Anundindernarain’s adoption in the face of
the alleged objection, the Court was of opinion that the above
mcntioned decree, and the long lapse of time, does not leave the
question of law open to their investigation. From the former de

cree of this Court, the grounds on which the judgment pronounced
on that occasion was formed cannot be ascertained, But itiS
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doubtful whether the former Court considered the adoption of
1837.
___.
Auuudindernarain as a second adoption, effected by Rance Lukhee
without permission from her husband, and legalized its proceeding
Gourhurree
Kubraj, versus
on the ijazutnama obtained by her from her husband, although it M n s s u mmut
speciﬁed no permission for adopting a second person, or constru R u t n a e urec
Dibia.
ing the tenor of the zjaZutnanw to imply a tacit consent to the
adoption of a second, on the death of the ﬁrst son, which frus
trated and nulliﬁed the object of the adoption, or whether they

considered that the ceremonies of adoption had not been complete
1y fulﬁlled in the case of the ﬁrst son ,- for he died a few months
afterwards, and, according to the testimony of several witnesses,
before he had gone through the ceremonies of investiture. Yet

although these circumstances have not been detailed, it is evident
that by that decree the adoption of Anundindernarain, which it
must be observed is no where described therein as a second adop
tion, was declared legal after a due consideration of all the objec
tions urged, and he was pronounced a member of the family.
The question of law, therefore, is quite irrelevant to the present
case. The shasters were merely consulted to ascertain whether
the appellant Sheopershad, being descended from the same pater
nal grandfather, was entitled by the law of inheritance, to the
estate in dispute 3 and the Court, in deciding that he is so entitled,
have been guided by the above legal opinions and the vyavastka
submitted by the pundits in the case of Shamehunder and others,
appellants, versus Narainee Dibia, respondent. There are certain
other points which the Court consider it advisable to notice here.
let. The authorities recited in the ﬁrst vyavastka submitted in
this cause do not affect the adoption of two sons by one wife of a
deceased person, or even a second adoption generally ; nor is such
an allegation supported by the tenor of former vyaoasthas, fur
nished by the pundits in the cases of Shamchunder and other ‘ap
pcllants, versus Narainee Dibia, respondent, and Goureepershad
Chowdree, appellant, versus Mussummut Jymala, respondent.

2dly.

The respondent’s mkeel, after the cyavastha was submit

ted, and while the cause was still_pending, only contended that
the adoption was illegal, inasmuch as it had taken place without
the consent of the husband.

3rdly. In the proceeding of this Court, and in the question
propounded to the pundits, only the word. f‘adoption" was at ﬁrst
217-18
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mentioned : the word “second” was subsequently added at the
request of the respondent’s naked, as it was thought that it would

Gourhurree
Kubraj, versus
M u s s ummut
ll u t n as uree
Dibia.

not materially affect the decision.

It was, however, mentioned,

that according to the evidence, it was doubtful whether the cere
monies of adoption in the ﬁrst case were regularly fulﬁlled.

BULLUBAKANT cnowoman, Appellant,

1838.
a) q

versus

16th J arm-1%

KISHENPREA DASSEA CHOWDRAIN, Guaanus or
0.]
N UBKANT Cnownnns, Respondent.
An

alleged

THIS was an action instituted by the respondent, against the

Dattaca adop
tion by a per
son in a state
of insensibili
ty from dan~
gerous illness,

appellant, in the Zillah Court of Purneah, for possession of 2%
mouzahs Turuf Mutrapore, pergunnah Gughra, under the follow
ing circumstances, as set forth in the plaint :—

Pergunnah Gughra was the property of Bhugwuttee Roy, the
by a verbal de
claration, and common ancestor of the parties, and was settled in his name in
without per
After his death his property was divided
formance of the year 1204 B. S.
prescribed ce among his heirs, in ﬁve shares, agreeably to a judgment of Court
remonies, rul
ed to be illegal dated 18th September 1797, A. D.

One of the shares, including

and invalid.

the property in dispute, fell to form of the heirs, who jointly paid
the sum of 26242-16, Government revenue into the Collector’s
ofﬁce, on account of the portion of the estate situated in Purneah, in
the following proportions : Muusookh Chowdree, the adopted son of
Snroop Chowdree, rupees 71-6-18-2-2 for the two mouzahs Kishen
porc and half mouzah Patarpore ; Rugh00nath Chowdree, rupees
50—15-15-3-1 on account of mouzahs Cheet Busram and Khan
poro ; also rupees 49-15-2-3 on account of mouzah Mutrapore, the

share of the widow of Beidnath, held by him (Rughoonath) ; and
Kulpa Kant rupees 60-6-18-2-2 on account of mouzah l‘hckun
pore. Munsookh Chowdree died ; and in 1209 B. S., the name of
Bulluhakant his son, the defendant, was registered in succession to
his father, on the application of Mussummut Ulfa Chowdrain,
his widow, and the aforesaid Rughoonath.
In the papers which
were prepared in 1209, no statement of the different portions of the
several proprietors was entered, though it is to be found in the
papers of 1204. Kulpa Kant sold his portion to Bishenpershad

and Gooropershad, zemindars of Dolalpore. After the death of the
widow of Beidnath, proprietor of mouzah Mutrapore, her portion
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was divided by compromise between Rughoonath and her daugh
ter. Rughoonath died, and his son Gowreekant applied to be
Bullubakant
registered as proprietor of mouzahs Cheet Busram, Khanpore, and
Oho wd ree, v.
half of mouzah Mutrapore; but, before any order was passed, he K i s h e n p r e a
Dames. Chow_
died, leaving as his heirs Pursuee Dassea, his widow, Nubkant drain,
guard inn
Chowdree, an adopted son, still a minor, and the plaintiff, the 0 f N u b k an t
Chowdree.
widow of Gopeenath Chowdree, the brother of Rughoonath. Mus
summut Pursnee Dassea applied to have her own name, and tliat
of the minor Nubkant, registered in substitution for that of Ru- '

ghoonath, but she also died before any orders could be passed.
On this, the plaintiff made a similar application in behalf of her
self and the minor, as the heirs of Rughoonath Chowdree. The
Collector rejected the application, and referred the plaintiﬂ" to the
Civil Court. The defendant, under color of the Collector’s order,
has ejected the plaintiﬁ‘ and the minor ; and she now sues for re
covery, together with mesne proﬁts during the period of dispos
session.

The defendant repelled the elaim; he denied that Rughoonath,
or Gopeenath, the husband of the plaintiff, ever had right or pos
session in the property in dispute; he alleged that neither of
their names was entered in the engagements made with the Go

vernment ; that they never made any claim to any portion of the
estate; that Gowreekant never adopted Nubkant; that Gowree
kant and his wife died in the same year leaving no heir; that they
possessed no property, and, that had they done so, the defendant,

who is the son of the whole brother of Rughoonath Chowdree,
would succeed to it.

He added that, when Gowreekant and his

wife died, Nubkant was six or seven years of age, and beyond the
age of adoption ; and the adoption is stated to have taken place on
the day of Gowreekant’s death. The application of Gowreekant
to have his name registered, in succession to Rughoonath, was re

jected by the Collector.

The statement of the plaintiffrespecting

the adoption of Munsookh Chowdree by Suroop Chowdree is false ;
for Munsookh Chowdree inherited the estate of his natural father.

Suroop Chowdree was not the adoptive father of Munsookh Chow
dree, who was the ﬁfth in lineal descent from Bhugwuttee Chow
dree, the original acquirer and proprietor of the estate. Mun
sookh Chowdree, on his death, was succeeded by his son the de

fendant, who has held undisturbed possession for 30 years.
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The plaintiff in reply urged that the right of Rnghoonath would

1838.

be proved by his having made a. conditional sale of part of the
Bulluhskant
Chowdree,

17.

K ia h en pre a
Dassea Chow

drain,guardian
of N u b k an t
Chowdree.

property to another party,—the present defendant himself having
been an attesting witness to the transaction; and further that,
after Rughoonath’s death, Gowreekant had given part of the lands
in farm ; and that Nubkant had performed the funeral rites of his
adoptive father Gowreekant.
The case was referred to the Principal Sudder Ameen of the dis
trict, who put the following question to the pundit of the Zillah
Court :—
“ A Hindoo householder, of the Talee caste, is possessed of pro
perty, ancestral and self-acquired—hc died childless after an ill~
ness of ten or twelve days. One day, when he was in a state of
insensibility, the wife of his father’s brother, who resided in the
same house, and his OWn wife, brought to him a child of the same

family, in the presence of some Brahmin priests, his gooroo, people
of the same caste, and a few of the neighbours, and addressed
him : ‘ You wished to adopt a son, now receive him.’

After call

ing to him two or three times, he answered ‘ yes.’

The uncle's

wife then took the hand of the sick man,—the father of the
boy to be adopted took his son’s hand, and put it into that of the
sick man. A few hours after, the sick man died. His obsequies
were performed by the son thus adopted, to which no objection

was made by the defendant.

The adopted son entered upon, and

held possession of the estate of the deceased for three or four
months, and lived with his widow. The widow died ﬁve months
after her husband. On this the defendant, who is the cousin of
the deceased on the father’s side, (the defendant and deceased
being the sons of whole brothers,) took possession of the proper
ty. The widow of the deceased’s uncle has sued for recovery of
possession, in her own right as heir, and as guardian of the adopted

son, still a minor. The boy is admitted to have been upwards of
ﬁve years old at the time of his adoption. The defendant claims as
heir at law to his deceased uncle.

State who is entitled to the

~ property of the deceased ? and whether the adoption, as above
particularized, is legal or not i”
The pundit replied to the following purport :—“ If any Sapindll
(or kinsman connected by an oblation of food) bring his own son,

and give him into the hand of a childless man, in the presence of
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Brahmin priests, gooroo, and others, it is the declaration of the
183&
sages that if the party adopting is conscious of what he is doing,
Bullnbakant'
the adoption is legal. It appears from the question that the
Chowdree, '0.
adopter died a few hours after making the adoption; and al K i s h e n p r o a
Dassea Chow
though the burnt sacriﬁce, prescribod in cases of Dattaca adoption, drain,
guardian
was not observed, that does not invalidate the adoption, as the o f N u b k a n t
Chowdree.
sacriﬁce is only essential to the conditions of legal adoption among
Brahmins, Kshetriyas and Vaisyas, to neither of which did the
adopting party belong. The object of adopting a son is that he
might offer the funeral cake to his adopting father, grandfather
and great-grandfather. As, in the present instance, the son adopt

ed has performed the funeral obsequies for his father, and will
continue to do so, his adoption is clearly valid, and he is unques
tionably entitled to the estate of his adopting father."
The Principal Sudder Ameen observing that the pundit’s Vya
vastluz contained no reply to the question of the right of succes
sion of the plaintiff to any portion of the estate of the deceased,
put a further question to him desiring an opinion on that point.
To which the pundit replied that, as there was an adopted son,

the widow of the uncle of the deceased did not succeed to any
portion of the estate.
The Principal Sudder Ameen, with reference to the Vyavastha,
gave judgment in favor of the adopted son, on the suit of the
plaintiff as his next of kin and natural guardian.
The defendant appealed to the Zillah Judge, who conﬁrmed the
decree of the Principal Sudder Ameen.
.
The defendant then applied to the Sudder Dewanny Adawlut
for permission to ﬁle a special appeal, which was granted.
The case was ﬁrst laid before Mr. Harding, who put the follow

ing questions to the pundit of the Sudder Court :—
lst “ If one ask a person, who is dangerously ill and insensi
ble, whether he will adopt a son, at the same time taking a child
to him, and the sick man reply, merely by a single word, in the
aﬁiramative, is such adoption legal '1”
2d. “ Is adoption restricted to any particular age by the shas
ters'l and if so, is the law respecting the particular age, applicable

to all, or only to some of the Hindoo tribes ’l”
The pundit replied to the ﬁrst question that an adoption made
under the circumstances stated in the question was illegal, be-_'
1 1
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cause the conditions requisite to the validity of an adoption could
not be performed by a person in the state mentioned ; and with
out the pcrformanco of those conditions, the adoption could not

Bullubakant
Chowd ree, e.
K i s h e n p r ea be legal,
Dassea Chews
drain,guard in
o f N u b k an t
Vasishta-in
Chowdree.

AUTHORITY.

the Dattaea Illimansa.-—“ One about to adopt a
son should invite his kinsmen, and make a representation to the
king and offer a burnt sacriﬁce, and thus make the adoption."
To the 2d question the pundit replied that the period ﬁxed for
adoption, with respect to the three superior tribes, Brahmins,
Kshetriyas, and Vaisyas, was prior to their investiture with the
respective chords ; and with respect to Sudras, to their contract
ing marriage.

AUTHORITIES.
l. Daitaca Mimansa.—“ The ceremony of tonsure (Chudadya)
and other rites of initiation being performed under his own family
name, sons given may be considered as issue : else they are term
ed slaves."
2. Dattaca Mimansa.—“ By the compound epithet—‘ Chu
dadya,’ rites commencing with that of investiture for persons of
the superior tribes would be suggested ; but for Sudras, marriage,
and so forth, implied.“
Mr. Harding, adverting to the replies of the pundit, was of opi
nion that the plaintiff had completely failed to establish that the
adoption of Nubkant by Gowreekant was a legal transaction, and
proposed to reverse the decrees of the lower Courts and dismiss the
claim.

Mr. Money concurred with Mr. Harding, and passed ﬁnal judg
ment accordingly.
I

4* The pundit quotes as from the Dutlaca Mimama ; but the quotation ap
pears to have been taken from the Dattaca Ohandrika, 11., 29.
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RAJAH BEJAI GOVIND SINGH, RAJAH KALISHUNKUR
GHOSAL and SUTH CHURN GHOSAL, Appellants,

1838.
27th Feb.

1261‘8118

Mn. JOHN FULLARTON, Ar'rom'ar 0F Josnxs Dorm-1 Anna
nnnna and HENRY ALEXANDER, Exneurons on THE LATE

Jomz Burns, Respondent.
THIS was an action instituted by the respondent, against the ﬂange Elain
ue

or

appellants Kalishunkur Ghosal and Suth Churn Ghosal, in the recovery of a
_

_

B eeiﬁc sum I

Zillah Court of 24-Pergunnahs, for the recovery of sicca rupees [saucy cundi
40,000, exclusive of interest, under the following circumstances, aoiaungreﬁd
_

8

l

as stated in the plaint :—
a Part? a;
.
- .
'
.
.
to the
Rajah
Bejai
Govmd
Singh,
zemmdar
of the estate Pcrgunnah aPPeal
Privy Council,
Havelee, Purneah, 810., had entered into an agreement with the to a house
'

house of Alexander and Co. in Calcutta forcarrying on,through their

of agency in
Calcutta, for

corresponding house in London, an appeal, then pending before the 123’
Privy Council, from a judgment passed in the Sudder Dewanny in carrying on

Adawlut in a case to which the Rajah, and Rajah Rajindernarain 3;:
and others, were parties. The sum agreed to be paid by him, to the
.

has}; t3:

_

s 0

parties entrusted with the prosecution of the case, was 40,000 sicea paid

if the

rupees, in the event of success. He gave an order upon Rajah
3;:
Kalishunkur Ghosal stating that he had, through Messrs. Alex- ment in favor
.
.
.
.
. 0f the l ' '
ander and 00., appomted their corresponding house in London hrs on mil-Tim
attornies for carrying on the appeal, and directing the payment

°f

_

1 lDllU

to them of the sum of 40,000 sieca rupees for their trouble and An objection

reimbursement of expences, subject to the above condition.

The

tit:

order recited that the necessary papers for prosecuting the appeal, “:8 trignmelnt
"
Would be sent home by Mr. Sutherland, of the house of Alexander 0tionaleorflzl; bly

and Co. This order was accepted by Suth Churn Ghosal, the son :22“??? is
of Rajah Kalishunkur Ghosal, and general manager of his‘aflairs. present piaim

Subsequently the ﬁrm of Alexander and Co. pledged Rajah Bejai M was "'1‘
authorized and

Govind Singh's conditional order on Rajah Kalishunkur Ghosal
to Mr. C. G. Strettell, as one of the securities for their debt to lid.

Josias Dupre Alexander and Henry Alexander, executors of the
late Captain John Blythe. The appeal to the Privy Council was
dismissed on the 16th April 1834, and the decree of the Sudder

Dewanny Adawlut, in favor of Rajah Bejai Govind Singh, was
conﬁrmed : a copy of the decree of the Privy Council was received
11 2
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by the Sudder Dewanny Adawlut on the 23d February 1835.
The defendants however refuse to pay the amount of the order

1838.

Rajah Bejai which they have accepted ; and the plaintiffs accordingly have
Govind Singh
and others, 1:.

Mr. John Ful
larton, Attor
ney of Josias

Dupre
ander

Henry

instituted the present action, with a view to compel payment.
The defendant, Suth Churn Ghosal, admitting the acceptance
of the conditional order, repelled the claim; ﬁrst, because the

Alex
and

Alex

ander, Execu
tors of the late

order was not transfcrrihle to a third party by the house of
Alexander and 00., and secondly, because of failure of condition

on the part of Alexander and 00., Rajah Bejai Govind Singh, on

John Blythe.

the insolvency of that ﬁrm, having himself carried on the appeal,
and obtained a conﬁrmation of the judgment of the Sudder Dc

wanny Adawlut, through the instrumentality of Mr. Sutherland,
and of the house of Fletcher, Alexander and Co. in London, which

latter had forwarded a copy of the decree of the Privy Council,
and had sent the necessary powers to Messrs. Bagshaw and Co.
to enable them to realize from Rajah Bejai Govind Singh the ex
pences incurred by them. The defendant further pleaded, that
the house of Alexander and Co. was largely indebted to Rajah
Bejai Govind Singh,who was entitled to a set off to the extent of any
sum that might be shewn to be due by him to the ﬁrm 5 and that
he (the defendant) refused payment of the sum demanded in con

sequence of a notice having been served upon him, under date the
22d June 1835, by Mr. Higgins, the Rajah’s attorney.

The defendant Rajah Kalishunknr Ghosal replied to the sam0
effect.
The plaintiffs replied that any separate engagement entered into
by Rajah Bejai Govind Singh with Fletcher, Alexander and 00-,
or any other party, could not affect their claim.
Rajah Bejai Govind Singh was, at his own request, permitted
to appear and defend the suit. He alleged that the whole tram!
action was one of a gambling nature, and was entirely between
himself and the houses of Alexander and C0. in Calcutta, and

Fletcher, Alexander and Co. in London ; and that the latter had

realized from him the sum of 7,000 rupees through the ﬁrm0f .
Bagshaw and Co.

The rest of his answer was to the same effect

as that of the defendant Suth Churn Ghosal.

The Zillah Judgc gave judgment for the plaintiffs against “1°
original defendants, the acceptors of the conditional order, for the

principal of 40,000 sicca rupees with interest from the date of “6'
2232*

CASES IN THE SUDDER DEWANNY ADAWLUT.
tion. The interest for the period prior to the action was not
awarded, in consequence of the absence of proof of any demand.
The defendants and Rajah Bejai Goviud Singh appealed to the
Sudder Dewanny Adawlut.
The case was heard by Messrs. Rattray and Money, sitting to
gether, who passed judgment as follows :—“ There was nothing to
prevent the house of Alexander and Co. assigning the conditional
order to another party, and that objection falls to the ground.

Again, the objection that the amount due on the order should be

277.
1 838.

Rajah Bejai
Goviud Singh
and others. 1:.
Mr. John Ful~
larton, Attor
ney of Josie-s
Dupre Alex
ander
and
Henry Alex
ander, Execu'
tors of the late

admitted as a set off against the sum due to Rajah Bejai Goviud John Blythe.
Singh, by the ﬁrm of Alexander and Co. at the time of its failure,
will not hold good. This transaction, as well as the assignment
to the attorney of the plaintiffs took place long before Rajah
Bejai Goviud Siugh had any money in that house, and they were,
therefore, entirely unfettered in their use of the conditional order.
The house of Alexander and Co. were employed on this occasion,

clearly because the Rajah thought that the assistance of Mr,
Sutherland, a partner in the house, would be of material service
to him in the prosecution of the appeal.

The conditions agreed

upon have been fully adhered to. A letter from the assignee of
the ﬁrm of Alexander and 00., which is upon the record, states
that he has no claim to make upon the order of the Rajah accept
ed by the original defendant ; thus, further shewing, that all right
therein has been transferred to the plaintiffs. The payment,
through the house of Bagshaw and (30., to Fletcher, Alexander and
(30., to which Rajah Bejai Goviud Singh refers in his water, has

no connection with the present action.

That was a part of the

regular costs of the suit, and is recoverable by the Rajah from
the opposite party. There is no cause shewu for disturbing the

judgment of the lower Court.”
Appeal dismissed.
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AULIM CHUND DHUR, GUARDIAN or Doonoa Doss Dnrm,

HIS MINOR Sox, Appellant,
26th March.
rers us

no"
,o
y

BEJ AI GOVIND BURRALL, MUSSUMMUT ANUND MYE,
Morass AND GUARDIAN or Junoonunnun BURBALL, Monau
srnss BURBALL, Mum)in Moses Bums-mt, and Bnonus

n

Momm BURRALL, Respondents.
THIS was an action instituted by the appellant, against the
respondents,
in the Zillah Court of Moorshedabad, to obtain pos
landed pro~
prietor,
his session of a 1 nnna, 8 gundah, 2 cowrie, 2 krant share of certain
estate inherit
ed by him estates, as the property of his third son Doorga Doss Dhur, who
from his fa
was born to him of his wife Sanund Nye, the daughter of Kirti
ther,
was
awarded by a chunder Dntt. The circumstances of the case were thus set forth
decree
of
Court to the in the petition of plaint.
On the death
of a Hindu

sons of his
whole sisters.
Held with
reference
to
such decree,
that under the
Hindu law as
currentin Ben

gal, a. son l:ub
uently om
2:10“ of the
sisters was not
entitled
to
share.

The following sketch of the family will illustrate the case :—
Kirtichunder Dutt, the father-in-law of the plaintiff, who had
amassed considerable property, died in 1224 B. S., (1817 A. D.)
leaving two minor sons Mabanund and Permanund, and three
daughters, Anund Mye Dassea, Sanund Mye Dassea, and Purma
nund Mye Dassea. The estate was brought under the care and
management of the Court of Wards. Purmanund died an unmar
ried minor, and Purmanund Mye a childless widow. Mahanund
on attaining his majority entered upon full possession of his father's

An applica
tion for s re
view of judg
ment rejected

estate, and died in 1233 B. S., leaving only a widow Durp Mye
Dassea, to whom he gave no power of adopting ason. Durp Mye

by the decid however set up a claim of right to adopt a son under permission
ing
Judge,
cannot be ad~
mitted by any

other Judge.

given to her by her husband. This was disputed by Anund Mye, the
eldest daughter of Kirtichunder, in an action which she instituted
in the Provincial Court at Moorshedabad, and the decree in which
was against the right of Durp Myo to adopt. Durp Mye was about
appealing to the Sudder Dewanny Adawlut, but died before she

had preferred the appeal.

After her death one Gopal Dutt, who

had been the instigator of the law proceedings on the part of Durp
Mye, set up a claim to the estate of Mahanuud in behalf of his

son Nuddeachand Dutt, who, he alleged, had been adopted by
Durp Mye under the sanction given to her by her husband. Gopal
Dutt applied to the Collector to have the name of his son register
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ed as proprietor of the estate. But the application did not succeed, and the name of Durp Mye was continued on the Collector's
books, the parties laying claim to the estate being referred to the

Civil Court.
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On this an action was instituted against Gopal Dutt

jointly by Bejai Govind Burrall for himself ; by his mother Anund gmrmgrgjis
Myo for her four sons Jadoonundun, Modhusudcn, Bhobun Mohun Bejai Goviml
and Muddun Mohun ; and by Sanund Mye Dassea for her two sons 32:21 and
Kalidas Dhur and Srinath Dhur. The Judge of Moorshedabad
gave judgment in favor of the plaintiffs, awarding the entire estate
of Kritichunder (which after his death devolved on Mahanund) to
his grandsons, but without any speciﬁcation of shares. They

accordingly obtained joint possession under the decree.

In Fees

1240 B. S., Sanund Mye, the wife of Aulim Chund Dhur, was
delivered of a third son, Doorga Doss Dhur. Bejai Govind Burrall,
on attaining his majority, got the entire estate into his own ma—
nagement, and began to squander the proﬁts, on which Sanund
Mye petitioned that a guardian might be appointed to her minor
sons, and their portion of the estate placed under his management.
Their father, Aulim Chund Dhur, was accordingly recommended

by the Zillah Judge to the Sudder Dewanny Adawlut for the ap
pointment.
In the meanwhile a claim was summarily advanced
in the Moorshedabad Zillah Court by Sanund Mye, on the part of
her sons, to a moiety of the estate. The claim was opposed by
Bejai Govind Singh for himself and by Anund Mye, for her minor
sons. The Zillah Judge, after consulting the pundit of his Court,
passed a summary order on the 26th September 1834, awardinga

lO-anna share of the entire estate to the sons of Anund Mye, and
a six-anus. share to the sons of Sanund Mye.

From this order an

appeal was preferred to the Sudder Dewanny Adawlut by Sanund
Mye, who claimed a moiety of the estate for her sons : a cross ap
peal was also preferred by Bejai Govind Singh and Anund Mye, on
the ground that the decree given in the action of the heirs of
Mahanund against Gopal Dutt, barred the right of Doorga Doss

Dhur, who was subsequently born.
The Court, present Mr. D. C. Smyth, decided on the 30th De

cember 1834, that though under the Hindu law, as propouuded
by their pundit, Doorga Doss Dhur, the son of Sanund Mye, was

entitled to a share of the estate of Kritichunder equally with his

other grandsons; yet as he (Doorga Doss) was not a party to the
225-26
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suit decided by the Moorshedabad Court, on the 25th of June
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Dhur, guar~
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ed against the decree given in favor of his brothers and cousins,

1833, no summary order for possession of his share could be pass

minor son, 1:.

Bejai Govind
Bun-all
and
others.

and that his only remedy in the event of a denial of his right was
a regular suit. The Court accordingly passed orders to that effect,
but modiﬁed the order of the Zillah Judge so far as to award pos
session of the entire estate in equal portions to the ﬁve sons of
Anund Mye and the two sons of Sanund Mye, the share of each
being ﬁxed at 2 annas, 5 gundahs, 2 cowries, and 2 krants. Aulhn
Chund Dhur, the present plaintiﬁ', who had been conﬁrmed in the
appointment of guardian to the sons of Sanund Mye, was referred
to a regular suit for the share of Doorga Doss Dhur, in failure of
an amicable adjustment. All attempts at an adjustment have
failed, and the plaintiff has consequently instituted the present ac~
tion. The number of sharers, including Doorga Doss, would be
eight instead of seven, each being entitled to a two annas share

of the entire estate.

But as the order of the Sudder Court award

ed 4 annas, 11 gundahs, 1 cowrie, and 1 krant to the two sons of

Sanund Mye,—the plaintiﬁ', after deducting ll gundahs, 1 cowric
and 1 krant from them for his ward Doorga Doss, sues the sons of
Anund Mye for the remaining portion of l anna, 8 gnudahs, 2
cowries and 2 krants, together with mesne proﬁts.

The defendants repelled the claim. They replied that as the
estate of Kritiehunder devolved entire upon his son Mahanund,
and after him upon his widow Durp Mye, and as the ﬁve sons of

Anund Mye and two sons of Sanund Mye had been born prior to the
death of Mahanund and his widow, and Doorga Doss was not born
until seven years after, he (Doorga Doss) was not entitled under the
Hindu law to any portion of the estate, which they proposed to
shew by various precedents and opinions.
The Zillah Judge propounded the following question to the
pundit of the Zillah Court :—“ Kritiehunder died leaving tWO
sons Mahanund and Permammd, and three daughters, Anund

Mye Dassea, Sanund Mye Dassea, and Purmanund Mye Dassea.
His property on his death devolved on his sons Mahanund and

Permanund. The latter died unmarried: and Mahanund suc
ceeded to the entire estate. He died leaving no children, but a
widow named Dnrp Mye Dassea.

She entered upon possession of

her husband’s estate 5 but died shortly after.

226
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At the time of her
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death there were living Anund Mye and Sanund Mye, married
sisters, and Purmanund Mye an unmarried sister, of her husband :
ﬁve sons of Anund Mye and two sons of Sanuud Mye. Subse

quently the husband of Anund Mye died: and another son was
born to Sanund MyeL' Does the son thus born to Sanund Mye
share equally with his brothers and with the sons of Anund Mye
in the property left by Mahanund and Durp Mye Dassea? and
should Sanund Mye yet have more sous, will they be entitled to

share with their brothers and cousins P"
The same question was proponuded by the Zillah Judge to the
pundits of Beerhhoom and Nuddea.
The pundit of Moorshedabad replied that under the circum
stances stated the seven nepheWs of Mahanuud, alive at the time
of his death, were, on. the death of his widow Durp Mye, entitled to the estate of their maternal uncle, and that the son of Sannnd
'Mye subsequently born was not entitled to share in it.
The pundits of Beorbhoom and Nuddea replied to the sameeﬁ'ect;

The defendant ﬁled a copy of a proceeding of the Sudder Court
dated 20th November 1827, in the ease of Kalipershad Itay,*
and a copy of the decree dated 29th August 1833, in the ease of
Lakhi Priya, vermu Bhyrub Chunder Chow'dree and Jet Chunder
Chowdree,+ in support of their plea on the point of Hindu law.
The 'Zillah J udgo with reference to the foregoing Vyavastlias
and precedents, passed judgment dismissing the plaintiff’s claim.
The plaintiff then appealed to the Sudder Dewanny Adawlut.

The case was ﬁrst heard by Mr. F. C. Smith, who put the
following questions to the pundit of the Sudder Court :—
lst. Kirtiehunder, a zemindar in Zillah Meorshedabad, died;

le'aving two sons Mahanund and Permanund, and three daughters
Annnd Mye, Sanund Mye, and Pnrmanund- Mye. He was sue
ceeded in his estate by his two sons. Permanund died unmarried,

and the entire estate devolved upon Mahanund.

He died leaving

a widow, who succeeded to the estate. The widow also died ;
and at the time of her death there were living Anund Mye and
Sanund Mye, her husband’s married sisters ; ﬁve sons of the
' See note (e) page 818, new edition, page 373, Vol. V., Sudder Dewanny
Adawlut Reports.
I 1 See page 315, new edition, page 369, Vol. V., Sudder Dewanny Adawlut
Reports.

J J
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former ; two of the latter; and Purmanund Mye, her husband’s
unmarried sister. The husband of Anund Alye subsequently died.
(3:32 Sannnd Mye had another son. Is the son born to Sanund Mye,
' Doorga after the death of Mahanund and Durp Mye, entitled to share
dianof

1”" Dh‘mh“ equally with his brothers and cousins in the estate left by Maha~
ii’i'hnii nnnd and his widow? and should other sons be born to Sanund

and Mye, will they be also entitled to share?
2d. Are the laws on these points as current in Orissa and
Bengal the same, or is there any difference between them?
3d. Should a decree haVe been passed, after the death of
Mahanund and his widow, recognizing the right of the ﬁve sons of

A-nund Mye and the two sons of Sannnd Mye, and should they in
execution of such decree have been put in possession of their

shares, will the decree and subsequent execution in any way effect
the claim of the sons of Sauund Mye subsequently born?
The pundit replied to the ﬁrst question that, under the circum
stances stated, the son born to Sanund Mye after the death of
Mahanund and his widow would be entitled to share equally with

his brothers and cousins according to the first authority which he
would cite, but that he would not be entitled under other autho
rities which follow :—

AUTHORITIES.
1.

Menu, cited in the Dayabhaga :—“ They who are born, and

they who are yet unbegotteu, and they who are actually in the
womb, all require the means of support; and the dissipation of
their hereditary maintenance is censured.”—Dayabkaga, chap. 1., 45.
2. Gloss of Srikrishna Tarkalunkar on the Dayabluzga.—“ The
term ‘ dissipation of their hereditary maintenance’ or ‘ deprivation
of subsistence’ in the above text means that the deprivation of
grandsons of their share in their paternal grandfather’s estate is
censured.”
3.
'i-vada Bhangarnave.—“ In the text of Menu above cited
the word ‘ vritti' or ‘ patrimonial support’ is used. This refers to
ancestral property lineally inherited in the male line.”
To the second question the pundit replied that the works of
Sumbhokara Bajpai and Vidiakara Bajpai were in great repute in
Orissa : that he had frequently enquired for those works but had
never succeeded in procuring them. He was therefore unable to
speak with certainty on this point. He added that the Mitzwskara
227-28
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was also current in Orissa ; and thus there was a difference in the
law as cun'ent in Orissa and Bengal, in which latter the Zilitac
slzam was not current.

Reply to the third question.—-—“ Under the circumstances stated
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in the third question the claim of the son born subsequently to
the decree and execution thereon would be affected; because the Bejai Govind
Burrall
and
right of' the other seven shareholders having been settled by the others.
ruling power in conformity with the law, the daughter’s son of the
original proprietor, the father of Mahanund, born after the death
of Mahanund and his widow, has no claim to share in the estate.”

1.

AUTHORITIES.
11mu.—-“ Once is the partition of an inheritance made ;

once is a. damsel given in marriage ; and once does a man say, ‘ I
give :’ these three are, by good men, done once for all and irrevoca—

bly.”—IX., 47.
2. Nareda, cited in the Vivada Bilangarnana and other works.
-—-“ The subjects are under the authority of' the ruler, and the
ruler is at liberty to give orders to his subjects.”
The case having been again brought before Mr. Smith, he called
upon the pundit to reconcile his present Vg/avastha with that
delivered in the case of Mussammnt Solukhna, versus Ramdolal
Pande and others, page 324, new edition page 434, volume I. , Sud
der Dewanny Adawlut Reports, and to give a further exposition
of the law after consulting the works of Sumbhokar Bajpai and
Vidiakar Bajpai, if procurable. To this the pundit replied that
he had not been able to procure the works alluded to, but gave no
further exposition of the law of the case.
Before the pundit’s reply had been heard, Mr. Smith left the
Court, and the case was then laid before Mr. Rattray, who, on the
26th March 1838, conﬁrmed the judgment of the lower pourt.
The appellant then applied for a review of judgment onwarious
grounds: one of which was that the Vyavastha of the pundit of
the Sudder Court on which the case was decided, was opposed to
that in the case reported at page 324, volume I. of the Reports,
and also to that delivered by the present pundit in the case of

Karuna Mye, the widow of Kasheenath and others, vermw Jychun
der Ghose, Reports, volume V., page 42, new edition, page 50.
Before passing any orders as to the admission or rejection of

the application, Mr. Rattray called upon the pundit to explain
J J 2
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the discrepancies between the opinions given in this case and in
those of Mnssummut Solukhna, versus andolnl Pande, and Karuna
Mye, versus chhunder Ghose. It was pointed out to him that

the opinion given in that case by the then pundits of the Court
was at variance with his written Vyavastka in the present action :
and. further that his own verbal and written opinions in the pre
sent case, as also his written opinions in the present esse and in
that of Karuna Mye, versus Jyehunder Ghose, appeared to be op
posed to each other.

, The pundit replied that the apparent discrepancies were attri
butable to the ericumstnnce 0f the facts stated in the several
qnetions propounded having been different. For instance the
facts stated in the 3d question propounded by Mr. F. C. Smith
in the present action, were never stated to him when the ques
tion of the right of succession of the plaintiﬁ's ward Doorgn Doss

Dhur was verbally put to him by Mr. D. L“. Smyth, when the matter
was before the Court on summary- appeal in, December 1834. In
the some manner in the cases of Solukhna, term Itamdolnl Panda,

and Karunn. Mye, versus chhundcr Ghose, the questions pro
pounded made no mention of an award or distribution of the pro
perty under a judgment of Court.
Mr. Rnttruy then referred the questions put by Mr. F. C. Smith

to the pundit of the Calcutta Court, for the opinion of the pundit
of the Western Court.
I
On the receipt of the reply of the pundit of the Western, Court,
Mr. Rattray recorded the following minute :—
“ The parties in this case stand connected. with each other, and

the nature of the claim is as follows 5—
Kirtichunder Dutt, deceased, had 2 sons and 3 daughters, viz.
Mahnnund deceased,
Perninnund deceased, 2d son
no issue, ............ } 1st son.
no issue,
Mussummut Anund Mye lst daughter, Mussummut Sanund Mye
2d daughter, and Mussummnt Purinunund Mye, unmarried, 3d

daughter.
Mnssummut Anund Mye, a, widow, has five sons, respondents,
Mussummut Sanund Mye, wife of appellant, and mother of Doorga'

Doss Dhur, the minor, also mother of Kalee Doss and Srcenalh
“ In favor of the ﬁve sons of Anund Mye and the two sons (K919c

Doss and Srcenath,) then born, of Sanund Mye, these two mothers
229
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being daughters of Kirtichnnder Dutt (as above shewn,) a decree
1838.
was passed in the Moorshedabad Court, on the 14th of November
]_S32, against, Mussummut Durp Mye, deceased antecedently to Diary“! (3:31!
the birth of Doorga Doss Dhur, widow of Mahanund, the eldest son dial, a; Dooma

of Kirtiehunder Dutt ; which decree was executed, without being
appealed against, and the seven grandsons of Kirtichunder Dntt Bejﬂ-i Govind
were put in possession, each of a seventh share, of the estate of
and
him, their maternal grandfather.
“ About, two years after this, Doorga Doss, on whose behalf his

father Aulim Chund Dhur sues, was born of Sanund Mye ; between
whom and Anund Mye a quarrel immediately took place, in regard
to the rights (incident upon this birth) of their respective off
spring; Anund Mye claiming, under the vested right conferred
by the decree already passed, ﬁve shares of seven shares, for her

ﬁve sons, and Sanqu Mye maintaining her right to a new division,
yielding to her (now) three sons, three shares of eight shares-—
that is, ﬁve shares to her sister’s sons, and three to her own.
Besides this, she claimed a further one or more after divisions,
should she produce more male offspring. Eventually, Sanund
Mye petitioned summarily 3 and the Zillah Judge took a- Vyavastha

from the pundit of his Court, who stated that Anund Mye’s ﬁve
sons were entitled to 10 annas, and Sanund Mye’s three sons to
6 annas ; and this was so determined by the Judge. On this
Anund Mye petitioned this Court; and a. verbal opinion being
taken from the pundit (who is represented as having supported
the claim set forth by Sanund Mye) an order was passed by Mr,
D. C. Smyth, that as they name of Doorga Doss was not in the de

cree already passed, he must sue for what he claimed 3 which he
did (through his father) by instituting the present action. The

decision was against him, on the grounds set forth in the judg
ment of the 21st July 1835 ; and, on those grounds, and an ad
ditional Vyauastha taken from the pundit of this Court, that de
cision was afﬁrmed by me on the 26th March 1838.
“ On the 16th July 1840, a petition for a review of the decision
passed, was read by me. The pundit of this Court was called
upon to explain asserted discrepancies; and the pundit of the
"Western Court for a Vg/avastha on the question at issue. This
latter being conﬁrmatory of the opinion delivered by the pundit
here, and of other l'ycwasthas on the record, and such precedents
230
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as I could discover being in favoref the judgment which had been
afﬁrmed, I rejected the petition, on the 8th instant; and the
claim of Doorga Doss, to share with his brethren, stamls disallowed.
At the same time I have met with so much contradiction or
doubt, and with so many apparently conﬂicting opinions on the
question generally, that I have thought it advisable to send on
the case for another voice ,' and add this outline sketch to aid the
Judge to whom it may be submitted to a full comprehension of
the matter his attention will be called to. The following are the
precedents which have (with the Vyavasthas) induced the opinion
which I have recorded. ”
After referring to the cases reported at pages 37 and 324, volume
I., and pages 42, 55 and 315, volume V. of the Reports, Mr. Rat
tray concluded his minute with the following remarks :—
“ There is reason to believe that Sanund Mye has since given
birth to another son ; and is only waiting the result of this suit,
to urge or abandon his claim. If a fresh division is to take place
at each new birth, the ‘ vested right’ of any member of the family,

is a misnomer ; and none may dare to speculate with or freely
use property judicially adjudged to him by a competent tribunal,
lest he risk its injury or loss, and be made to suffcr in person,
for his inability to refund or restore that which had legally be
come his own, unshackled by any restrictive or prohibitory con

dition.”
The case was then laid before Messrs. Tucker and Reid jointly,
who remarked that as Mr. Rattray, the deciding Judge, had
disallowed the application for a review, no other Judge could
admit it. On this, Mr. Rattray ﬁnally disposed of the case, by a.
rejection of the application.
__

REMARKS.
The right of a sister’s son, born after the death of his maternal
uncle, to succeed to ancestral property as the father's daughter’s
son, is a point on which much diﬁ'crcnce of opinion exists between

pundits, as may be seen by a reference to the cases cited in Mr.
Rattray’s minute, and to that of Sumbhochunder Ray, terms

Gnnga Churn Sen, reported at a subsequent page, under date the
2tth July 1838. In the case now reported, a judgment of Court
ﬁxing the shares of the several sisters: sons in existence at the
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time of the death of the maternal uncle, had intervened prior to
1838.
the birth of the infant for whom the appellant claimed ; and it
was this circumstance that, under the exposition of the law as AulimChund
Dbur, &c., v,
given by the pundit, governed the judgment of the Court.
Bejai Goviud
Bun-all
others.

RUTTUN MUNNEE DASSEA and others, Appellants,

and

1838.
N“

716781“

2m May,

SHUNKUREE DASSEA and others, Respondents.
THIS was a special appeal from a judgment in appeal of the
Zillah Court of Jessore, in a suit in which the respondents were
plaintiffs and the appellants were defendants. The action was

The plain
tiﬂ's sued for
rents of land
held by the

d e fend an t s,
for the recovery of 3,465 rupees, 12 annas, 17 gundas, 2 cowrees, due fora. period
principal and interest, and was instituted on the 8th July 1831. of 14 years, a].
leging the (HP

The plaint set forth, that the defendants held certain lands istence of am.
action for
on lease in mouzah Lotea N ursingpore, in the zemindaree of the ther
other lands be
plaintiffs, at an annual rent of 105 rupees, 8 annas, 15 gundas. tween thesame
parties, to ac.
They also hold some lands as under-tenants in mouzahs Jugoree count for the
and others. The defendants had instituted an action in the delay in the
institution of
Provincial Court of Calcutta, for recovery of possession of the lands the present ac\
tion. Held by
in the last-mentioned mouzahs, alleging that they had been dis the
Sudder
possessed of them, and had obtained a decree in their favor. Dewanny

This decree was conﬁrmed by the Sudder Court in the month of

Adawlut, that
no
sufﬁcient
cause had been
shown to bar
the application
of the rule of
limitation laid
down in Sec.

Cheyt 1230 B. S., corresponding with March 1824, A. D., and
awarded to the then plaintiffs (the present defendants) mesne
proﬁts for the period of their dispossession. In consequence of
the suit regarding the mouzah Jugoree, &c., the defendants with tion 14, Regu
held their rents for mouzah Lotea Nursingpore from 1220 to lat i o n 11 I.
1793.

1234 B. S.

When the decree in the above-mentioned case was

passed, there was some proposition about deducting the amount
of rent due by the defendants on mouzah Lotea Nursingpore, from
the amount of mesne proﬁts payable by the present plaintiffs
under the decree given against them. This, however, was not
done. Plaintiffs now sue for the rents for the period from 1220
to 1234 B. S. with interest, at the amount mentioned. They

add, that they did not sue before, in consequence of the lawsuit
which was pending respecting the other mouzahs.
The defendants denied that there was any balance due by them

on the mouzah Lotea Nursingpore, and that the plaintiffs had
231-32
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realized the rents for the last year sued, viz. 1234 B. S. by means
of a summary action which they had instituted with a view to
recovery. They further pleaded that the action was barred by the
rule of limitation.
The Principal Sudder Ameen, to whom the case was referred,

gave judgment in favour of the plaintiffs for the entire amount of
principal, and interest from the date of action at 6 per cent. per

annum.
The judgment of the Principal Sudder Ameen was afﬁrmed by
the Judge on appeal by the defendants.
A special appeal was then admitted by the Sudder Dewanny

Adawlut.

Mr. Hutchinson proposed to reverse, and Mr. Rattmy

to conﬁrm the decrees of the lower Courts.
Mr. Braddon.——“ I think the plaintiffs are entitled to rent for
the period included within the 12 years prior to the institution of
the suit ; but not for the time before that, as no sufficient cause
has been shown to bar the application of the rule of limitation
laid down in Section 14, Regulation III. 1793. I would modify

the decrees of the lower Courts accordingly. Adverting to the de—
lay in suing, I would not give interest except from the date of
action."
'

Mr. Money concurred with Mr. Braddon, and made ﬁnal the
judgment proposed by him.

1838.

PEDRO DE SILVA, AFTER nin DOMINGO MANUEL

26th J one.

DE SILVA, Appellant,
versus

An action

DOCTOR CLEMENTI, Respondent.
THIS was an action instituted by the respondent, against the

by azeinindar
for the assess~
ment of cer
tain
lands
within
his
estate was 6
nally decided
afterlitigation
for a number
of years, by an

appellant and others, in the Zillah Court of Backergungc, for re
covery of 9,846 rupees, ll annas, principal, and the same amoth
as interest, on account of rents alleged to be due, under the fol
lowing circumstances as avcrred in the plaint :»—
The plaintiff had purchased an estate in which was a dependent

talook, held by Domingo DeSilva in the name of his son Manuel

adjustment of

DeSilva. DeSilva did not adhere to engagements with regard to

the rent at the
rate of a little
more than a
third of the

the rent 3 on which the plaintiff sued in 1214 B. S., in the Civil

Court to have the lands assessed, at the annual rental of 937'
232
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rupees, 8 annas sicca. An ameen was appointed to make the ne
cessary enquiry, and after the deduction of a small portion of the
lands held by the DeSilvas, the remainder was assessed at 378
rupees, ll annas, 10 gnndas per annum. The plaintiff received
the rents of 1214 B. S., at that rate. From that date the defen
dants have not paid any thing—~the plaintiﬁ' accordingly sues for
the rents from 1215 to 1240 at the same rate, amounting, for the

1838.
——

amount claim~
edby him. In
asecond action
for recovery
of the rent for

the period dur
ing which the
suit was pend~

ing in Court,

whole 26 years, to 9,846~11, with interest thereon.

at the rate ﬁx

The defendant Pedro DeSilva, who succeeded to the estate of ed by judicial
toge~
Domingo DcSilva, on the death of the latter, answered, that the award,
ther
with
interest
on
the
ﬁnal orders ﬁxing the assessment at 1378-11-10, was passed in 1833,
same, the Sud
(corresponding with 1240 B. S.,) and that he was responsible for der Dewanny

that amount of rent from that year, but not for the period ante

A d a W In t
awarded

the

principal, but

cedent to it.

The Zillah Judge observed, that the plaintiﬂ‘ sued in 1214 for
the purpose of having the lands, held by the defendant, assessed;
that the proceedings had been long delayed in Court , and that
ﬁnally in 1832 (or 1239) the assessment was ﬁxed at 378-11-10 ;

that the decree had awarded to the plaintiff payment at the rate

no interest for
the period an
tecedent to the

adjustment, it
not appearing
that the plain
tiﬁ‘ had ever
0 o n as n to (1,

prior to the

so ﬁxed for 1,214 B. S. ; and that the plaintiff was unquestionably

adjustment, to
receive
any
smaller
sum
than his origi
nal exorbitant

entitled to recover at the same rate from the time of his having
instituted his original action. As he had recovered the rent for
1214, the plaintiff was entitled to a decree for the rents of the demand.
ensuing years now sued for. The Judge accordingly gave a. decree
in his favor awarding to him the following sums, payable by the
defendant (the present appellant.)

Principal of rents from 1215 to 1232, 1

6,816 15 0 0

0

Interest on the same to 1232

.......... ..

6,816 15

0

0

0

Principal of rent from 1233 to 1240,......
Interest on ditto, .........
..........

3,029 12
1,420 14

0
0

0
5

0
1

0

5

1

Total,. . .

18,084

8

The defendant, Pedro DeSilva, then appealed to the Sudder
Dewanny Adawlut.
By the Court, present Mr. F. C. Smith.--“ The original suit for
ﬁxing the assessment was decided in the Zillah Court on 11th
May 1815, or 30th Bysakh 1222 B. S., in the Provincial Court, in
afﬁrmation of the Zillah decree, on the 16th March 1819, or 4th

1: K
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1838i»

Pedm

Silvg

DQQ

after

Cheyt 1225 B, S. These judgments were modiﬁed by the Sudder
Dewanny Adawlut on the 30th August 1821 or 16th Bhadoon
1228 B. S., by a decree which directed a local enquiry with a view

him Domingo

to the assessment of the lands.

Manuel De~
Silva, 11. Doc
tor Clementi.

into effect for a long period, owing to numerous and constant dis
putes between the parties. There is no doubt that the plaintiff is

This order was not ﬁnally carried

entitled to rent : the only points for consideration are the period
for which, and the rates at which, he is entitled to recover.

I

think him entitled to recover from 11th May 1815, the date of the
Zillah decree. It does not follow however that the rent for 1815
should have been the same as that for l833, the year in which it

was ﬁnally ﬁxed.

An enquiry therefore is necessary, in my epi

nion, to ascertain the
basis of the calculation
and subsequent years
quiry on this point.
issuing this order.”

rent for 1815 3 and this should form the
at which the plaintiff is to recover for that
to 1833. I would remand the case for en
I wish however for another voice, before

Mr. Rattray :—“ I am against the further enquiry as unneces
sary; and- would conﬁrm the decree of the Zillah Court, which
appears to me just and proper."
Mr. Bmddon :—-“ It is to be observed that the respondent ori

ginally demanded 937-8, annual rent, from the appellant’s father,
and on his refusal to pay this amount, the respondent sued him
in the Civil Court, still claiming that amount. He obtained judg
ment in his favor in the Zillah Court, which was conﬁrmed in the
Provincial Court. These decrees however were modiﬁed by the

Sudder Dewanny Adawlut, under the judgment of which the
annual rent was ﬁxed at 378-11-10. Now there is no evidence 011
the record to prove that up to the period of the rent being ﬁxed,
the present respondent ever abated hi demand, or offered to
receive from the appellant any smaller sum than that which he
originally claimed—under these circumstances I consider the
present appellant entitled to some consideration in regard to the
payment of interest. I would give the respondent his principal
rent, from '1215 to 1240, at 378-11-10 per annum, with interest
from the dots of the present action."
Mr. Money :—“ I agree with Mr. Braddon in regard to the prin

cipal : and also in his remark in regard to the loss of interest by
the respondent in consequence of his exorbitant demand. But the
233-34
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appellant should have tendered the balance due by him when the

1838.

amount of annual rent payable on the lands in his possession was
Pedro De
ﬁxed by an order of Court. I would give the respondent his prin
Bilva,
after
cipal with interest from 1833, the time at which the rent was him Domingo

ﬁnally adjusted.

I request that the case may be again laid before

Mr. Braddon."
Mr. Braddon, on further consideration, concurred with Mr.
Money and passed ﬁnal judgment accordingly.

SUMBOCHUNDER RAY and MUSSUMMUT

RAM DURGA

Manuel De“
Silva, v. Doc~
for Clementi.

1838.
_-_

CHOWDRAIN, Winow or KAMLAKANT RAY,

21th July.

Appellants,

versm

1,3 ”
0rd"

GUNGA CHURN SEIN, Respondent.
THIS was an action instituted by the respondent, against the
A H in d u
in Bengal dies
appellants, in the Zillah Court ofBackergunge, to obtain possession
ed of
of certain lands for which he had entered into engagements as ancestral pro

speciﬁed in his petition of plaint, which was in substance as
follows :—

One Kishenkinkar Bay had a 111; anna share of pergunnah Ha
velee Saleemabad.

He had three sons, via, Jugmohnn Ray, Kam—

lakant Ray and Sumbochunder Ray, who on their father’s death
each succeeded to a half anna share of the pergunnah. Jugmohun

Ray died, leaving a son Mohischunder Ray, and a daughter Sree
muttee. Mohischunder died childless,- and consequently Srec
muttee his sister succeeded to the half anna share of J ugmohun
Ray, of which she held possession. She, on receiving the sum of
6,000 rupees from the plaintiff, executed an engagement to him
on the 9th Aghun 1232, making over the whole of her share to
him as an ausat talookdar, or middle man, on his agreeing to pay
an annual rent to her of 888 rupees, 12 anuas sioca. He went to

take possession of the lands, but was resisted by the defendants.
He accordingly sues to enforce his right of possession as under

talookdar in virtue of the engagements entered into with the pro

perty.
Held
thathissister's
so n
(t h a
father's daugh
ter's son) suc
ceeds to the
exclusion of
paternal un
cles.
Further de<
clared by the
pundit of the
Sudder Court,
that supposing
the sister had
no son at the
time of her
h r o t h e r ' as
death, she, in
right of the
male issue (the
f a t h e r 's
d a u g h ter 's
5011'!
which
she might pro
duce,
would
succeed to the
exclusion
of
the paternal
uncles
(sed

prietress Mussummut Sreemnttec.»
The defendant Sumbochunder Ray answered that Kishenkjukar qurere.)
Bay had four sons, viz , Lnkheekaut Ray, Kamlakant Ray (defen

dant) J ugmohun Ray, and Sumbochundcr Ray (defendant). They
KK 2
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1838.

Sumbochun
der Ray and
M u s s u m mut

Ram

Durga

C h o w d r a i n,
widow of Kam
lakant
Ray,
versus Gunga
Churn Sein,

jointly inherited their father’s property. Lukheekant Ray died
childless, and was succeeded by his brothers. J ugmohun also
died, leaving a son named Mohischunder Ray, who lived jointly
with his uncles Kamlakant and Sumbochunder.

less on the 30th Bhadoon 1232.

He died child<

His widow was burnt with his

corpse. Shortly before his death Mohischunder made the follow
ing disposal of his share of the ancestral property, viz. l cowrie
share to Kamlakant ; land sufﬁcient to yield 60 rupees per annum

to his gﬁrﬁ or priest ; 25 beegahs as a maintenance for his sister
Mussummut Sreemuttee ; and the ret to his uncles and their
families. Kamlakant and Sumbochunder performed the funeral

obsequies of Mohischunder, and paid his debts, and entered upon
possession of his estate as provided by the deed of gift above re"

cited.

The present action has been got up by parties ill-affected

towards the defendants, in collusion with Mussummut Sreemuttee,
who has no right whatever to the property left by her brother;
and who is therefore incompetent to enter into any engagements

for it with the plaintiff.
The defendant Kamlakant Ray answered to the same effect as
the defendant Sumbochunder Chowdree.
The Zillah Judge gave judgment in favor of the plaintiﬁ‘ on the

following grounds—ﬁrst, that the deed of gift pleaded by the de
fendant was shewu by the evidence to be a forgery—secondly,
that on the death of Mohischunder Ray, his sister Mussummut V
Sreemuttee, who is a married woman and has an infant son, suc

ceeded to the share of Jugmohun Bay in the ancestral estate, as
guardian for her son—and, thirdly, that she made over the pro
perty as an amat talook on a ﬁxed lease to the plaintiff, on re—
ceiving a consideration for the same.
On appeal by the defendants Kamlakant and Sumbochunder t0
the Provincial Court of Appeal for the division of Dacca, the de

cree of the Zillah Court was afﬁrmed.
The appellants then applied to the Sudder Dewanny Adawlnt
for permission to prefer a special appeal, which Mr. Shakespear
was for admitting, and Mr. Rattray for rejecting the appeal. The
application was next heard by Mr. Sealy, who put the following
question to the pundit of the Com-t :——
“ Four brothers inherited ancestral pr0perty—one of them, Lu~

khcekant, died childless ~aftcr him another of the brothers, Jug
235
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mohun Ray, died, leaving a son Mohischunder, and a daughter
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Sreemuttee—Mohischunder succeeded to the estate of his father
Jugmohun, and died childless, leaving a widow, Sreemuttcc his Sumbochun
der Ray and
sister, and his two paternal uncles. His widow burnt herself with M uss u m mut
his body. Will the estate of Mohischundcr devolve on his sister Ram Durga
C h o w d r ai n,
widow of Kam
Sreemuttec, who has an infant son, or on his paternal uncles?
lakant Ray,
The pundit replied that, under the circumstances stated in the rersu: Guugn
question, the property on the death of Mohischunder Ray would Churn Sein.
devolve on his father’s daughter’s son, that is, on the son of Sree
muttee, and that under such circumstances the paternal uncles of
Mohischunder could not legally succeed ; and, supposing that Sree
muttee had no son, she would be entitled to hold possession as long

as there was hope of her bearing one.
AUTHORITl ES.
1. Dayabhaga.——“ On failure of heirs of the father down to the
greatgrandson in the male line, it must be understood that the
accession devolves on the father’s daughter’s son, in like manner
as it descends to the owner’s daughter‘s son.”
2. Glass of Srikrishna.—“ Although the succession ought pre
viously to devolve on the sister, as it goes to the daughter before
the daughter’s son, nevertheless she is excluded from the succes
sion because she is no giver of oblations at periodical obsequics,
being disqualiﬁed by sex. But the daughter's right of inheritance
before the daughter’s son takes effect under the special provisions
of an express text.”
3. Yujnyawalcya cited in the Dayabhaga.—“ When the sons
have been separated, one, afterwards born of a woman equal in

class, shares the distribution. His allotment must positively be
made out of the visible estate corrected for income and expendi~
ture.”
4. Part of the recapitulation of Srikrishna, which declares the
right of the father’s daughter’s son next after the grandson of tho
brother_-Vide translation of Dayabhaga, note at the foot of Chap
ter XL, Section 6.
5. Yajnyawalcya cited in the Dayabhaga.—“ The wife and the
daughters, also both parents, brothers likewise and their sons,
gentiles, cognates, a pupil, and a fellow student : on failure of the

ﬁrst among these, the next in order is indeed heir to the estate
236
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of one who departed for heaven leaving no male issue. This rule
extends to all persons and classes.”
On the receipt of this Vyavaatha, the application for the ad
Sumbochu n
der Ray and mission of a special appeal was ﬁnally rejected by Mr. Scaly.
M u s s u m mut
Ram
Durga
0n the application of Ram Durga Chowdrain, the widow of
C h o w d r ai n,
widow of Kam Kamlakant Ray, the order rejecting the special appeal was review
lakant
Ray, ed, and the appeal admitted.
The decisions of the Zillah and
versus G unga
Provincial Courts were however conﬁrmed by the Court, present
Churn Sein.
1838.

Mr. Money, on the 24th July 1838.

REMARKS.
This case has not been reported so fully as it might have been, as
an abstract of it is to be found in the note to case N0. 15, volume

V. page 52. In deciding upon the legal question involved in it, on
its again arising, the cases Nos. 15, 20, and 105, of volume V.

should be carefully considered.

The majority of authorities and

precedents would appear to be in favor of the decision now report
ed, to the extent of the right of succession to ancestral property
of u. sister’s son alive at the time of his maternal uncle’s death, to

the exclusion of the paternal uncles of the latter. Whether the
right of succession of other existing heirs can remain in abeynnce
in the case of a childless sister, as trustee for future issue, is still

doubtful. In the marginal note to case No. 105, volume V. it is
stated that “ the right of succession cannot remain in abeyance in

_ '_ _- -_-—

“\—

the expectation of the future production of a sister’s son not con
ceived at the time of succession. opened, and that this was adjudged
with reference to ofﬁcial opinions of some pundits, and unotﬁcial
opinions of others, contrary to some ofﬁcial opinions, that of the
pundit of the Sudder Dewanny Adawlut included." It might be
observed that the pundit of the Sudder Dewanny Adawlut, Vaidyir
nath Misr, had not invariably held the same opinion, as is apparent
from the conﬂicting opinions pronounced by him which are given
in the note to case 15 of volume V., and which can scarcely be
said to have been satisfactorily explained in his reply to the Court ,
when called upon to reconcile them.
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SEETLA DEEN BAJPYE and DAVEE DEEN BAJPYE,
Appellants,

[6 20 L1

1838.

30th July.

'IIBTG'MS

DEEN DYAL TEWAREE and DAVEE DEEN SOOKUL
Respondents.

THIS was an action instituted by the respondent Deen Dyal

In a case of

Tewaree against the appellants and the other respondent Davee goods consigm
ed for sale by
Deen Sookul, for the recovery of 1,190 rupees, 5 annas, principal, a party in one
district to a
and 159 rupees, 1 arms, 5 gundas, interest thereon, in the Zillah m e r e a n til 0
house
in twoCourt of Chittagong.
ther district,
The plaintiff stated, that he had forwarded to the defendants, the goods sold
the latter,
Seetla Deen and Davee Deen Bajpye, who are residents of Daeea, in
and the pro
and managing agents for a mercantile ﬁrm at Mirzapore, 90,000 ceeds carried
to the credit
cocoanuts to be sent to Mirzapore for sale on his account. The of the cou~
to meet
eocoanuts had accordingly been sent, and sold at the rate of 20 signer,
alleged
de
rupees a. thousand, making a total of 1,800 rupees. From this mands due by
him tothe con
sum were to be deducted 270 rupees commission on the sales; signee, it was
besides which, 339 rupees, 11 annas, had been either expended on held, that the
action should

his (the plaintiff’s) account, or remitted to him.

The balance the

have

been

brought in the

abovementioned defendants, in collusion with the other defendant

Davee Deen Sookul, refused to pay.

The plaintiff, accordingly,

Court of the
district of the
consignee, and

sues for the amount with interest.
not of the com
The defendants answered that of the 90,000 cocoanuts sent to signer.
them, 7 0,000 belonged to Davee Deen Sookul, and 20,000 to the
plaintiﬂ'. Admitting however, that those belonging to the fomer

had been forwarded in the name of the plaintiff, they were sold
at Mirzapore at 18 rupees, 12 annas per thousand, and the value
of the plaintiff’s coeoanuts, after deducting commission, remitted
to him ; but that the proceeds of those belonging to Davee Deen

Sookul had been carried to his credit, he being largely indebted
to the house of their employers.
Davee Deen Sookul answered, that he had sold his 70,000 cocoa
nuts to the plaintiff before despatching them to the agents, the

defendants Seetla Deen and Davee Deen Bajpye.
The plaintiff replied to the same effect as the answer of the de
fendant Davee Deen Sookul. _
The Principal Sudder Ameen, Mr. Doueett, gave judgment in
favor of the plaintitf, and his decree was conﬁrmed in appeal by
the Zillah Judge.
237-38
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A special appeal was then admitted by the Sudder Dewanny
Adawlut.

1838.

Seetla Deen

Bajpye
Davee
Baj p ye,

been

By the Court, present Mr. Money.—“ I see no jurisdiction in
the
ChittagOng Court to try this case. The goods were sent to
Deen
'0.
Dyal Mirzapore and there sold, and the proceeds of the portion stated
and to belong to Davee Deen Sookul there carried to his credit in the
and

'l‘ewaree
Davee Deen
Sookul.

merchants’ books to meet their demands against him.
should have been lodged in the Mirzapore Court.

The action

I would reverse

the decrees of the lower Courts and nonsuit the plaintiff.
Mr. Rattray concurred with Mr. Money.”

1838.

AVIETIC TER. STEPHANOS, AFTER. ms DEATH GABRIEL

AVIETIC TER. STEPHANOS, Appellant,
20 th A ugust.
z'ers ZLS

ANNA BIBI, Wire or anusn Anarnoon TER Smrmsos,
Respondent.
THIS was an appeal from a judgment of the Provincial Court
of
Appeal for the division of Dacea, in a case in which the respon
nian, dying in.
testate, leav dent was plaintiff, and the appellant, her husband’s brother, was
In the case
of an Anne'

ing a childless
widow and a
whole brother,

it was held by
the Sudder De

wanny Adaw
lut, after con.
sulting various
Armenian au
thorities, that
the widow was
entitled toone'
sixth of her
hus b a nd’s
estate.

defendant.
The petition of plaint, which was ﬁled on the 20th April 1831,
was in substance to the following effect :—“ My husband and the

defendant were whole brothers.

My husband died on the 29th

May, intestate, leaving me his sole heir to considerable property,
both real and personal. The defendant expelled me from the
paternal abode, appropriated my peculiar property, consisting of
jewels, and possessed himself of my husband’s books, papers, and
real estate, consisting of three houses at Decca valued at 14,000

rupees, and a 4 annas, 6 gundas, 2 kraut's share of a dependent
talook in pcrgunuah Shahzadpore. The defendant has got pos
session of all my husband’s papers; but my husband’s right to
the real property above-mentioned, will be shewn from the fact
of his having, in his life-time, assigned it in pledge to stay exc
cution of a judgment obtained by Mariam Bibi against defendant.
The enquiry which preceded acceptance of the security, as 9180

the admission of defendant, will prove that the property belonged
to my husband."
‘
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The defendant answered, denying the appropriation of the per
sonal effects charged, and stated that the plaintiff had voluntari
ly left his house. He further alleged that his brother, the plain
tiff's husband, never had any property or estatc;that he lived
with, and was supported by, defendant, and died in debt to him

and others ; that he (defendant) paid some of his debts ; that had
his brother possessed any property, he would have made a will
disposing of it, as is usual with Armenians ; whereas, shortly before
his death, he merely executed a testamentary paper, now held by
the defendant, in which he acknowledged his insolvency, and

committed his widow to the defendant’s care.

The defendant

proceeded—“ The talook claimed, was created by me to qualify
my brother to become my surety for staying execution of the
judgment for 11,000 rupees, which Mariam Bibi had obtained in
the Provincial Court, and from which I had appealed to the Sud
der Dewanny Adawlut. It was merely a nominal transfer; and
plaintiff’s husband never held or enjoyed it. The houses now
claimed had been conditionally sold by my father and redeemed
by me. Therefore, plaintiff, who it is to be observed, does not

allege what her husband's title to the three houses and talook was,
has no claim."
The plaintiff replied as follows :—“ It is not true that my hus—
band wrote the testamentary paper asserted by the defendant.
My father-in-law was the priest of the Armenians, and a man of
substance. My husband inherited from him : and by means of

his property thus acquired, became owner of three houses. He
also successfully traded. The talook was granted by the defen
dant to my husband on payment of salami, or complimentary ﬁne,
received ﬁve years before. He held it from the time of the grant,
and became surety as before noticed.”
The documents ﬁled by the plaintiff consisted chieﬂy of the
papers connected with the enquiry which followed the tender of

the security of her husband. Witnesses were examined to prove
her case in regard to the personal effects.
For reasons which will be stated, the testamentary paper was
not put in evidence ; but witnesses were examined, on the part of
the defendant, to shew the ﬁctitious character of the apparent
transfer to his brother of the talook, and his own unceasing pos~
session.
L r.
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S t e ph anos,
after his death
Gabriel Avie!
tic Tor Ste~
p h a n o s, 0.
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Bibi,
wife of Khwa~<
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Avietie Ter
S t e p h a n 0s,
after his death
Gabriel Avie.
tic 'l‘er Ste~
phanoa m
Anna
Bibi,
wife of Khan:—
jah Arathoon

During the trial, the three houses were sold in satisfaction of a
judgment against the two brothers.
The case came on for trial before Mr. W. Cracroft on the 26th
J uue 1833, when he passed judgment as follows :—“ The proper
ty of the plaintiff’s husband, in the talook and the three houses,
is proved by the security bond ﬁled in the suit between Mariam

Bibi and defendant, by the nazir’s report therein, and by the pro
ceedings of the Court in regard to the validity and sufﬁciency of

TerStephenol.

the security tendered. It was alleged, at the time, by Mariam
Bibi, that the property proposed to be assigned as security belonged
to the defendant 3 but the latter denied the fact and averred the
property to be that of his brother. The intervening sale of the
three houses renders enquiry or order in regard to them unneces
sary. The evidence proves that the defendant expelled the plaintiff
from his house after her husband's death, ﬁrst depriving her of the
jewels and ornaments. The lowest estimate of their value by the
witnesses is 4,000 rupees, and it is proved defendant offered 3,000
rupees by way of compromise. I adjudge, therefore, that plaintiff
recover the taleok and 4,000 rupees. I dismiss the rest of the
claim, and costs are to be paid by the parties rateably.”

On the 18th July 1833, the defendant ﬁled a petition of review,
and with it a decision of the Dacca Court in the case of Bibi Susan,
daughter of Arathoon Michael, venue Bibi Mariam, his widow,
together with a copy of a letter from Arrathoon, Bishop of the see
of Julfa and India, dated lst- September 1824, from Sydabad,
near Moorshedabad. In this, the Bishop, in reply to a reference
from the Provincial Court, discussed the law according to Arme
nian authorities applicable to the case referred.
The question propounded was in these terms :—“ An Armenian
possessing property, and estates, hereditary and acquired, dies,
leaving a daughter (who is married) born in wedlock by his ﬁrst
wife, a second wife who has no children, and a mother, who, how
ever, was not married to his father, the deceased having been
illegitimate. Are the second wife and mother of the deceased
entitled to any part of the deceased’s estate, hereditary or acquired ,'
and, if so, to what portions ’l"
The following was the Bishop's reply :—
“That all laws of justice, either civil or ecclesiastical, in all

Christian nations, have their origin from the Holy Scripture, which
239-40
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clearly ordains that sons, daughters, and other near kinsmeu of
the deceased, should inherit the estate, hereditary or acquired, and

1838.

the wives are in no wise permitted to inherit—as in Numbers,
chapter 27, verse 8 g and Joshua, chapter 17, verse 4.
“ But according to our law book, which was written in the 12th

Avietic Ter
S t e p hanos,
after his death,
Gabriel Avic
tic II‘Ier Ste

century, by one named Paul, and other lawyers, by order of the

p h a n o s, v.
Anna
Bibi,

Armenian patriach Stephen, as in sections 101, 102, 104 and 184, wife of Khwa dIO., and also according to the law book of our kings which is called jah Arathoou.
Ter Stephanos.
Names, in sections 48, 52, volume 9, and in the laws of Leon the
1st king of Armenia in the 12th century, wives are at once pro
hibited from inheriting any estate or property of their husbands,
or any part of them. It orders sons, daughters, (married or unmar

ried,) and near kinsmeu to inherit.

Likewise a wife without issue,

whether of the 1st or 2nd marriage, is prohibited from inherit
ing any part of the estate and. property of her husband, but she is
entitled to any dowry that she might have brought with her, and
one-half of the jointure that her husband may have settled on her.
“ In like manner, it appears from our Armenian histories, that
no wife of the kings, ministers, nobles, or commons, has ever in
herited hereditary or acquired estates, viz., buildings, lands, &c.,
of her husband.
“ Though, according to the present custom of our country and
nation, a wife without issue cannot have a claim to any part of
the estate or property of her husband, yet she is entitled to any
amount she might have brought with her, or which might have

been given her by her husband ; and if the said wife choose to re
main, without marrying again, in the house of her husband, with
the heirs of the deceased, or separate, then the ecclesiastical judges

order the heirs of the deceased to provide for her maintenance, in
proportion to the property, and according to her character ,- or to
give her a share from the moveable estate, as a maintenance or
jointure.
“ Therefore, according to the Holy Scripture, and Armenian
laws, and the custom of our country and nation, it is my opinion

that the above second wife, without issue, cannot inherit any part
of the estate, that is to say, immoveable estate, hereditary or
acquired, of her husband. Neither can the mother. But the said
wife must receive one-sixth part of the movcablc estate of her

husband, that is of money, effects, goods, 8:0. as a maintenance or
L L 2
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jointurc, and a house to reside in during her life, provided she

may not marry again; and likewise the mother is entitled to a
monthly allowance from the estate of her son as asubsistence
St e p h anos,
after his death according to her character, and a house to reside in during her
Avietic Ter

Gabriel Avie
tic Ter Ste~
phanom m
Anna
Bibi,
wife of Khwa~
jah Arathoon

life.”
The defendant stated, that he had only discovered this opinion
of Bishop Arrathoon, on which the suit of Bibi Susan was adjudg
ed in the Provincial Court, since the decision given against him

Zl‘er Stephanos.

in the suit of his sister-in-law. He prayed, therefore, for areview,
because that decision was contrary to the Armenian law laid down
in the opinion of the Bishop, and adopted by the Court.

He

added, that no part of the property had been brought by the
plaintiff, or given by her husband. In regard to the unproduced
Will, the defendant stated that he had sent it by post from Cal
cutta, and appeared to intimate surprise that it was not with the
record.

On the 7th August 1833, the Provincial Court rejected this ap
plication, referring petitioner to his recourse by appeal.
The Court observed: “ That the exception to the decree, taken
by the defendant, was in effect, that, according to the Bible and
books of ordinances of Christians, a widow cannot take her hus

band’s real estate ; but the Bible does not prohibit the widow of
a Christian from taking his personal estate. Further, that an
appeal was preferred to the Sudder Dewanny Adawlut from the
decree of the Provincial Court on the suit of Bibi Susan, and that
the case was ﬁnally decided on compromise between the parties,
Bibi Susan surrendering to Bibi Mariam half of the estate decreed
to her by the Provincial Court on the Bishop’s opinion ; and that,
therefore, the judgment of that Court was not decisive,”
The defendant appealed from the decision of the Provincial
Court to the Sudder Dewanny Adawlut. Subsequently, on his
death Gabriel Ter Stephanos his son, claiming to represent him,

on probate of a will obtained from the Supreme Court, was ad
mitted to prosecute the appeal.
In his appeal, the appellant relied chieﬂy on the opinion of
Bishop Arrathoon, that under the Armenian law, plaintiﬂ was
only entitled for her support to one-sixth of the personal estate
of her husband; and that he, and not the plaintiff, was the heir

of his brother: appellant urged that the original will executed by
211
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his brother, in which his insolvency had been admitted, had been
returned by the Judge to his vakeels, and no investigation had
taken place as to its genuineness, which he was prepared to prove.
The respondent in reply alleged that in the suit of Bibi Susan,
Paul, the Armenian Bishop of Dacea, had also been consult ed, and
had given an opinion contrary to that of Bishop Arrathoon, of
Sydabad. As to the will, the respondent stated that the vakeels

1838.

Avietic Tor
Stephanom
after his death
Gabriel Avie
tic Ter Ste
p h a n o s, v.
Anna
Bibi,
wife of Khwa
of the defendant had declined to ﬁle it, because false; that the jsh Arathoon

Ter Stephanos.

defendant had then sent it by post under cover to the Judge, who,
on the 27th February 1833, had by an order directed the defen
dant to ﬁle it either in person or by constituted vakeel, neither
of which he had done.
The opinion of Bishop Paul alluded to in the answer of respon
dent, and afterwards ﬁled on the 27th June 1838, was expressed
in these not very intelligible terms :—
“ That, according to the custom and practice of our nation, the

married woman, the children, is sole proprietor of her husband’s
estate ; and as much the controller and manager of it, as her hus

band was.

v

“ The estate of the deceased is required to support his unmar

ried mother with the same honor and respect, which she experienc~ '
cd from her son, who, during his life-time, took care to supply her
wants.
“ Whatever portion, that is, dowry and jewels, the married daugh
ter may have received in the life-time of her father, that is her

portion or share whether it be received from her father or from
her grandfather. After that, the daughter will only expect such
favors from the house of her father, as the parents choose.

“This is the custom and practice of our nation, handed down
from our ancestors."

On the 25th January 1837, the case came on before Mr. F. C.
Smith, when respondent produced an original letter from Avcitis,

Bishop of Etchmiatchin, to the effect that the wife succeeds to all
the real and personal estate of her husband. The case, however,
propounded to the Bishop does not mention the survival of any
other relation. Mr. Smith remarked that the opinions of the

Armenian Bishops were conﬂicting, and that the genuineness of the
will set up by the appellant had not been investigated. He
ordered that the Armenian priests of Calcutta, Dacea, and Moon
241-42
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shedabad should be required to state, on authorities deduced from
the Bible, the right of succession where a brother and widow con
Avietie Ter curred, and the interest of the widow if she were not a general
S t o p h a n o s,
after hls death heir ; also whether there was any distinction in regard to the real
Gabriel Avie and personal property. Mr. Smith also directed the Judge of Dacca
ttc Ter Ste~
p h a n o s, 1:. to examine the witnesses to the alleged will.
Anna
Bibi,
On the 24th February 1837, the same Avietis, Bishop of’Etch
wrfe of Khwa
jah Arathoou miatchin replied as follows :—-“ I beg to state that our law books
Ter Stephanos.
are not to be found here at present. I am, therefore, unable to
furnish you with replies according to any ﬁxed laws or practice.
But, as far as my knowledge goes, the practice upon conscience
is this, that a widow is entitled to receive out of the moveable and
real property of her lawfully married husband such an abundant
portion, as may enable her to lead a respectable and comfortable
life, and then the remaining property is to devolve on his brother."
The Judge of Zillah Moorshedabad reported that the Armenian
priest of Sydabad was absent.
,
The Judge of Dacca obtained the opinion of the Dacca priest;
but it does not appear to have been received in the Sudder Dc
wanny Adawlut. He also took the further evidence directed by
Mr. F. C. Smith.
On the appointment of Mr. Smith to another ofﬁce, and his con
sequent removal from the Court, the case was transferred for trial
1838.

to Mr. W. Money, a Judge of the Court.

The appellant produced

an Armenian law authority, together with an extract of the part
treating on inheritance, which went to show that, when there is
a brother, the mother, sister, and wife do not inherit, but receive
each a small portion for their support. Mr. Money referred the
book to the late Mr. James Prinsep, in order, that, through his
acquaintance with the literary members of the Armenian commu
nity, he might obtain an opinion upon the character of the book,
and a correct translation of the passage relied upon. Mr. Prinsep

consulted Mr. Avdall, an Armenian gentleman well versed in the
literature of his country, who informed him that the book was
written or transcribed in the year 1686 ; and that “ the materials
of which it is composed are derived from the Old and New Tes
taments, and from other ancient records."
Mr. Money then passed judgment on the 29th June 1838, in
the following terms :—“ I refer to the translated extract from the
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law-book, and the opinion of Bishop Avietis, and ﬁnd that plain
1838.
tiff is entitled to a sixth of her husband’s real and personal estate.
Avietic Ter
Plaintiff’s witnesses prove that the effects stated in her plaint were
S t e p h a n o s,
given to her by her husband on the occasion of their marriage. In after his death
that case, it is clear that they are the peculiar property of the Gabriel Avie
tic Ter Ste~
plaintiff. The judgment of the lower Court, in awarding 4,000 p h a n o s, 0,
Anna
Bibi,
rupees as the value of the effects I ﬁnd correct ; but that part of wife of Khwa
it, which relates to the husband’s estate, I would amend, and award jab Arathoon
Ter Stephanos.
to the plaintiff one-sixth of it."

Mr. Rattray concurred with Mr. Money, and ﬁnal judgment was
passed accordingly.

REMARKS.
The case of Bibi Susan, the daughter of Arathoon Michael, versus
Bibi Mariam, his widow, though important from its magnitude,
requires no report, since the law opinions ﬁled in it, are cited in
this case. Bibi Susan claimed her father’s estate as heiress at law,

and Bibi Mariam repelled her claim by pleading a will in her favor.
The Provincial Court found the will to have been forged, and de
creed the claim of Bibi Susan. Bibi Mariam appealed to the Sud
der Dewanny Adawlut, and, pending litigation, a compromise took
place between her and Bibi Susan by which she took half of de~
ceased’s estate. It would appear, that the distinction drawn by
Bishop Arrathoon, in his opinion ﬁled in the case of Bibi Susan,
between personal and real estates, is not justiﬁed by the extract
from the law book, on which Mr. Avdall was consulted, and which
it seems from his reply was obtained from him.
In the present case Mr. Money cites the opinion of Bishop Avie

tis, but that authority does not specify the widow’s share : again,
Bishop Arrathoon draws a distinction between real and personal
property, which is not supported by the law book produced to Mr.

Money; and further, in respect to this last authority Mr. Avdall
says: “I cannot take it upon myself to say whether it is one of
established legal reputation in Armenia.”

The law of inheritance, among Armenians in India, appears to
be in a state of great uncertainty, which can only be removed by
felicity of reference to acknowledged legal authorities, or by legis~
tive interference.
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SHEOSEHAI, AFTER ms nnarn BADAMOO KONWUR ms
Wmow, GUARDIAN OF HER INFANT son GOPAL LAL,

1 0th Dec.

Appellant,
versus
BUNYAD SINGH and PERTABNERAIN, Respondents.
A Hindu
widow,
the
mother of two
minor
chil

THIS was an appeal from a. judgment of the Judge of Zillah
Patna, in a case in which the respondents were plaintiffs and the

appellant was defendant.
It was stated by the plaintiffs, in their petition of plaint, that
tionally sold
her husband's their father Khurukhnerain died in Asarh 1225 Foslee, leaving
estate for th?
use oﬂ' his
0 the plaintiffs, aged ﬁve and two years respectively—that he was
p orying
dren,

condi

debts ; held,
that under the
circumstances,
the sale was

possessed of considerable real property—which then fell into the

hands of agents who professed to manage it for the plaintiffs—that
they colluded with the defendant’s father Faqueer Chand Sahoo,
illegal in the and procured a transfer of the property to him. This was effected
absence
of
proof of the under colour of a deed of sale, executed by the plaintiffs’ mother
necessity for
Motee Konwur, which recited that the property had been sold for
the alienation.
12,001 rupees —the plaintiffs have now attained their majority,

and have demanded their property from the defendant, which he
refuses to give up. The plaintiffs consequently sue him for re
covery, as Motee Konwur was incompetent to alienate the property.

The defendant replied, that the plaintiﬂ‘s’ father had givena
lease of the property now claimed from 1221 to 1224 to Faqucer
Chand Sahoo, the defendant’s father, on receiving from him an
advance of 5,000 rupees, and had then taken an under lease of it
from the defendant’s father, in the name of his dewan Tubohan
Singh. When two years of the farm had expired, the plaintiffs'
father borrowed other 2,000 rupees from Faqueer Chand SahOO,
and gave a fresh lease of the lands from 1223 to 1229 Fuslec,
putting him in possession of the mehals. Faqueer Chand at the
same time entered into an engagement with the plaintiﬁ's’ father

to pay him annually 1,125 rupees, being the amount of suddﬂ'
jumma on the mehals, and 86 rupees for himself ; the proﬁts, cal
culated at 840 rupees per annum, were to be applied to the pay'
ment of the debt due to Faqueer Chand Sahoo.

Again the plain

tiff’s father borrowed another thousand rupees on lst Phagoon
1223 Fuslee, and 500 rupees in the month of Bysaklr 1224, and

in Bhadoon of the same year 800 rupees, and a total of 2,000
244;
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rupees in 1225 at different times—for all of which he gave se—
parate bonds.
The total debt to Faqueer Chand Sahoo amount
ed to 4,300 rupees, over and above the 7,000 rupees on the
farming transaction.
On the death of the plaintilf’s father, the

defendant’s father demanded the money from his widow Motee
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Sheosehai,
after his death
B ad amo o
Konwur his
widow, guar
dian of her in

Konwur, which she was unable to pay: she however, executed
fant son Gopal
conditional sales of the property to Faqueer Chand for 12,001 Lal, v. Bunyad
and an
rupees, by separate deeds of sale dated respectively the 2d Shuwal Singh
other,

1234 Hejiree (or 25th July 1819) and 30th August 1819; with
the money she liquidated her husband’s debts, and received the
balance. After these transactions, the plaintiff Bunyad Singh for
himself and for his brother Pertabnerain, still a minor, borrowed
from the defendant’s father 7,985 rupees, on 18th July 1826,

under a stipulation to repay the same, together with the money
due on the conditional sale executed by his mother. The claim,
therefore, of the plaintiffs on the ground of the incompetency of
their mother to alienate the property, is without foundation.
The Zillah Judge, Mr. Morris, was of opinion that the alienation
of the ancestral property of her minor sons was illegal, as no
suﬂicient cause for it had been shown—at the same time he con
sidered that the defendant was entitled to recover the amount
(7,000 rupees) advanced by him on the conditional sale of the

property :——from this, however, was to be deducted 86 rupees per
annum, the zemindar’s allowance, payable annually by the farmer,
which it was admitted had not been paid from 1226 to 1240,

Fuslee.

This for the 15 years gave a total of 1290, which deduct

ed from 7,000, left a balance of 5,710 recoverable by the defendant,

on payment of which the plaintiffs were entitled to recover the
lands.

He passed judgment accordingly,

From the above judgment the defendant appealed to the Sudder
Dewanny Adawlu t. The case was ﬁrst laid before Mr. Hutchinson,
who referred to the pundit ofthe Court to ascertain, ﬁrst, whether,
according to the law as current in the West, the demand of the
husband’s debts from his widow was legal or not? and secondly,

supposing that such demand was legal, whether it was competent
to the widow conditionally to sell her husband’s property, in order
to meet engagements contracted by him during his life-time.
The pundit replied to the ﬁrst question that the demand was

not legal, because as the deceased had left sons, they, and not the
n M
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Sheosehai,
after his death
B ad am o o
Konwur
his

widow were responsible for his debts.
answer to the second question also.

This was a sufﬁcient

Mr. Hutchinson pronounced judgment as follows :-“ It is

proved that Khurrukhnerain, the father of the plaintiffs, received
7,000 rupees from Faqueer Chand Sahoo, the father of defendant,
widow, guar~
dian of her in - on executing to him a lease of the property now in litigation 3
fant son Gopal
and that he borrowed from him 4,750 rupees under separate bonds.
Lal, o. Bunyad
Singh and am Khurrukhnerain died in Asarh 1225 ' Fuslee.
Faqueer Chand
other.
Sahoo then demanded the money due on the bonds. In order to
meet the demands against her husband’s estate both on the bonds
and on the farming transaction, Motce Konwur, the widow of
Khurruklmeraiu and mother of the plaintiffs, conditionally sold
the property now in dispute on the 25th Phagoon 1226 Fuslee, to
the defendant’s father for 12,001 rupees, the money to be repaid
in‘ten years, that is, on her sons (the plaintiffs) attaining their

majority. She gave the vendee possession of the property.

On

the expiration of the term, the usual measures were adopted by

the vendee for rendering the conditional sale absolute; and the
year’s notice, prescribed by Section 8, Regulation XVII. 1806,
was served upon the vendor. But neither the plaintiffs nor their
mother paid the debt, or deposited the amount in Court. In all
this I see no illegal alienation of the property, or subversion of
the minor’s rights, but on the contrary, an attempt to preserve
their rights by not limiting the period within which the sale was
to be made absolute, within the minority of the sons of Khurrukh

ncrain.

Had Faqueer Chand Sahoo sued on the bonds, the pro

perty must have been unconditionally sold in satisfaction of the
judgments obtained by him. The power of a widow bond ﬁde to

sell property left by her husband in order to pay off his debts, has
.been recognized in the case of Rani Kishenmunnee, verszw Rajah
Oodwunt Singh, page 228, new edition, page 304, volume 111.,
Sudder Dewanny Adawlut Reports.
“ The Vya'vastha of the pundit delivered in this case is confused
and hardly intelligible. Again, the conditional sale eﬂ'ected by
their mother has been acknowledged by the plaintiffs since they
attained their majority. I would reverse the decree of the lower

Court, and reject the claim entirely."
Mr. Halhed :-—“ It appears to me that there has been much
fraud on the part of the vendee Faqueer Cband Sahoo. The
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original farming transactions for 7,000 rupees are not proved to
my satisfaction 3 and the necessity for Motec Konwur executing
the conditional sale after her husband’s death is not established.
This too is a case of usufructuary mortg. we :—the vendee has been

1838.

Sheosehai,
after his death
B ad a m o o
Konwur his
widow, guar
dian of her in

in possession of the lands, and should furnish an account of the
proceeds. I would annul the Zillah JuQe’s decree, and remand
fant son Gopal
the case with instructions to the Judge to take an account of the La], 11. Bunyad
proceeds of the estate, and adjust the accounts between the parties Singb and lll'l-o
other.
accordingly,”
Mr. Braddon :——“ I do not consider that the conditional sale
executed by Motec Konwnr after her husband’s death was a legal
transaction; for she was bound to protect the interests of the
minors, and had no power to alienate their property, there being
no suﬁicient proof that the alienation was an act of necessity.
At the same time the appellant is entitled to recover the sums
advanced to the plaintiﬂ’s' father on the farming transactions, but
without interest, which is met by the proceeds of the lands in
the possession of the vondee. I would pass judgment according

ly, directing payment by the respondents to the appellant of the
principal of the debt.”
Mr. Money :-“ The chief point for consideration is the legality

of the conditional sale executed by Motec Konwur.

The Hindu

law and precedents of this Court recognise such an alienation of
ancestral property by the widow, only when there is an absolute
necessity for it. Now in this case there was no such necessity, for
Faqueer Chand Sahoo had possession of the lands conditionally sold,
as farmer, when the conditional sale was executed by Motec Konwur,
and a considerable portion of his lease was yet unexpired. I en
tirely concur with Mr. Braddon as to the illegal nature of this
transaction. The conditional sale then being declared illegal,
the claims of the appellant against the respondents must rest up
on the original farming transaction. In regard to the execution

of these there can be no doubt, and for the money due on them
the respondents, who have entered upon their father’s estate, are
clearly responsible ; and until liquidation, the appellant is entitled
to hold possession of the lands as farmer. I would amend the judg~
ment of the Zillah Court, and decree accordingly that the appel

lant should hold possession of lands in dispute until liquidation
nM 2
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of the debt due to him of 7,000 rupees on the farming transac
tions."
Mr. Rattray concurred with Mr. Money, and ﬁnal judgment was

1838.

passed accordingly.*
1839.

BABOO JUDDOONATH, Appellant,

__

16th March.

versus
DWARKANATH TAGORE, ATTORNEY or PRANKISIIEN Human,
Respondent.

THIS was an appeal from a judgment of the late Provincial
Court of Appeal for the Division of Calcutta, in a case in which
perty under a
contract be' the respondent was plaintiff, and the appellant was defendant.
In an action
for real pro

tween

the

plaintiff

and

defendant, the
d e fe n d an t
pleaded
the
violation
by

the plaintiff of
a
separate
agreement, on
the fulﬁlment
of which the

completion of
the
was

gent;

contract
contin

the

agreementwas
to have been
carried into ef
fect within a
speciﬁed pe‘
riod,
which
however had
been exceed
ed. The Sud
der Dewanny
Adawlut over

ruled the plea,
on the ground
that the defen
dant had avail
ed himself of
the conditions
of the agree
ment after the

expiration of
the

perio d

therein speci

The plaint, which was ﬁled on the 26th July 1829, was in sub
stance to the following eﬁ'ect :—
“ The defendant Baboo Juddoonath, in consideration of a loan
of rupees 1,50,000 had executed to Prankishcn Huldar a judgment
bond and mortgage of his zcmindarec, viz. 3 annas, 4 gundas share
of pcrgunnah Mundul Ghant, the sadder jumma of which is rupees
73,661-1-14. The loan not having been repaid, Pmnkishcn Hul
dar sued in the Supreme Court and obtained a decree for the
amount with interest. Various other suits were also instituted
against the defendant in the Supreme Court, and the result was
that he was put in jail.
An adjustment of accounts took place
between Prankishen and the defendant on 20th Aghun 1235 B. S.,
(4th October 1828), when a balance of rupees 3,38,733 was found
due to the former by the defendant. On the same day the defen
dant executed a putnee of his zomindarec of Mundul Ghaut to
Prankishcn, in consideration of a bonus of 2,75,000 rupees, at an
annual jumma of 1,03,661-1-14 ; Prankishen gave a receipt for the
2,7 5,000 rupees in part payment of the balance due to him as
above stated ; and executed a kaboolccut or engagement for the
rent of the putnee tenure, to the defendant. The payment of the
Government revenue (73,661-1-14) was entrusted to Prankishcn,
to prevent the consequences of the defendant falling in arrears, and
bringing on the sale of the property.
This was annually to be

ﬁed.

‘ Some orders were passed by the deciding Judges respecting the bonds
on which the appellant claimed against the respondents ; but as they BIC
immaterial to the legal point ruled, they have been omitted.
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deducted from the 1,03,66l-l-14, the rent of the putuee, and the
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residue of 30,000 per annum was payable to the defendant.
“ The defendant also sold to Prankishen the two lots Ghuttum
pore and Beharkhund, his putnee and durputnee talooks, the
aggregate jumma of which is rupees 19,029, for rupees 25,000.
Also ﬁve indigo factories with their appurtenances, for rupees
4,000 ; and the outstanding balances of the zemindaree to the end
of 1234 for rupees 6,000.

“ The payments then towards the liquidation of the balance of
3,38.733 rupees were as follows :—

Bonus on the putnee of Turruf Mundul Ghaut....... 2,75,000
Price of Ghuttumpore and Beharkhund, ...............

25,000

Ditto of ﬁve indigo factories, ...........................
Balances of Mundul Ghent to end of 1234 B. S.,...

4,000
6,000

23,10,000

Leaving a balance due to Prankishen of 28,733. Of this 233
rupees were remitted, and 500 were struck oil as due on a sepa
rate account to the defendant, leaving a net balance due to Pran
kishen of rupees 28,000.
“For this sum, and for other debts due to other creditors as
speciﬁed below, the defendant executed a bond to Prankishen for
rupees 1,70,000, to the payment of which 24,000 rupees per annum

out of the 30,000, the residue of the putnee jumma after paying
the Government jumma, were to be appropriated.
“ A separate engagement was at the same time executed by
the defendant containing various conditions. A counter-engage
ment was also executed by Prankishen. Notieo of the same was
given to the J udge and Collector of Hooghly : the several docu
ments were attested by certain attorneys of the Supreme Court,
and a release having been granted by Prankishen Huldar, the de
fondant was let out of jail.
“ Of the bond of rupees 1,70,000, the sum of 28,000 rupees was
due to Prankishen Huldar himself: the balance of 1,42,000 was
thus disposed of—

218
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Paid cash to Collyer and Co., ..............................

7,700

Accepted defendant’s draft in favor of Collyer and Co.,

93,853

Ditto ditto in favour of Mr. Hedger,
Deposited with defendant’s attorney the balance due
to him, ........................... . ..........................

20,000
20,447

Total,...... 1,42,000
“ The last item however was returned to Prankishen, who

still holds it at the disposal oftho defendant.
“ Owing to the distress the defendant was in at the time, Pran
kishen did not take measures to get possession of the putnee granted
him till the early part of 1236 B. S. when he sent his people to
enter upon possession. They took engagements from several of the
tenants, when the defendant interfered ; and a breach of the peace
being apprehended, application was made to the Magistrate, who

conﬁrmed the defendant in possession, on his denying the execu
tion of the engagements for the putnoo tenure granted by him to
Prankishen Huldar. The present suit is therefore brought to ob
tain possession of the putnee, the annual gross produce of which
is estimated at rupees 1,257,000.”

The defendant answered substantially to the following eﬁ'ect :—
“ I deny the alleged purchase by the plaintiff of my zemindaree
as putnee. To constitute such a sale, the payment of the purchase
money, authenticated by the vendor’s receipt for the same is no

cessary; and for the putnee, a pottah and kabooleeut. It is clear
from the plaintiff’s own statement, that the money has not been
paid, he himself acknowledging that he has in hand, and is ready to
pay, certain monies in part payment thereof.

I have not received

the purchase money, as indeed is allowed by the plaintiff, nor the
kabooleeut, and other necessary documents : nor has the plaintiﬂ'

received from my hands the documents and title deeds he Ought

to hold had such a transaction really taken place.

The real state

of the case I proceed to detail.
1st. “ Prankishen Huldar was very intimate with my older
brother Sreonath Baboo, and owing to this he had frequent OPPOT‘
tunitics of seeing me.

He pretended to take a great interesti"

my welfare, and was in the habit of taking me to places of outer

tainment and gambling houses. At_lcngth his object was dC\'°1"°d’
218-49
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and he made me sign bonds in the names of himself and others,

1839.

for articles purchased, charging double and treble their value, for

expences of entertainments, and for gambling debts; and even
tually in Poos 1234 B. S., caused me to be arrested and thrown
into jail, having instituted two suits against me in the Supreme
Court, one for 12,000 rupees on a false note, and one for 1,50,000
rupees on the mortgage bond stated in the plaint. His purpose
was to get possession of my real property, and for fear I should
defeat his purpose by depositing the amount sued for, he pur
chased a judgment bond for rupees 53,000 I had executed to one
Sheonerain Kullea, and had my estate brought by attachment
under the control and management of the Supreme Court. The
suit for the 12,000 rupees was dismissed. That for 1,50,000
rupees was decreed in favor of the plaintiff, owing to my own ill
ness and that of my attorney in the Supreme Court, which pre
vented our looking after it. I entered a cross suit in equity for
the 1,50,000 rupees which is still pending, as are also proceedings
in regard to the judgment bond above-mentioned. Many de
tainers having been lodged against me when I was in jail, Pran
kishen Huldar proposed to purchase my zemindaree, indigo fac
tories, &c., to deduct the purchase money from my debt to him,
and to advance me a sum sufﬁcient to discharge my other debts,
and thus to liberate me from jail. I objected strongly to sell my
zemindaree, but nevertheless entered into negotiations with Pran

kishen Huldar, and at his suggestion agreed to deposit the deeds
executed by both parties with Mr. Collyer. It was understood
that I was to have the option of conﬁrming the arrangement when
I should be released. He then induced me to sign certain English
deeds, which he deposited with Mr. Collyer, under an engagement
to pay the purchase money in ten days, and to lend me 1,70,000
rupees at 8 per cent. interest. He did not however fulﬁl his en—
gagements. I sent to him frequently to do so, and in fact caused
notice to that effect to be served on him, but ineﬁ‘ectually. Find
ing he had no intention whatever of fulﬁlling his engagement, I
borrowed money from other persons and got released from jail.

The plaintiff’s case cannot stand in consequence of the violation
of his engagement.

2nd. “The plaintiff states that the putnee for which he now
sues was granted in discharge Of a judgment bond for 1,50,000,
249-50
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on which judgment had been entered up : proceedings in regard
to that judgment are now pending in the Supreme Court. The
Mofussil Court’s jurisdiction is therefore barred by Section 12,
Regulation III. 1793.
3rd. “ A large sum was deducted from the amount set forth as
the purchase money of the putnee on account of discount :and
the judgment bond includes gambling debts to a considerable
amount, both of which are illegal under Section 9, Regulation XV.
of 1793. If then it be alleged that the purchase money was paid
by a credit given to me pro tanto in account with the plaintiff,
my reply is that as the account was made up of illegal demands
there could have been no payment of the purchase money to me in

that way; and if Mr. Collyer has given up the documents to the
plaintiff without my consent, I cannot be made suffer for that.
4th. “ The annual proﬁts of my estate are estimated at 52,000
rupees.

The probabilities are much against my having given it

in putnee at a rate which would yield me only 30,000 a year.
5th. “ Prankishen Huldar has failed in his performance of the
conditions of the engagements executed between us.
“ In the 6th article of the agreement, for instance, he bound

himself to have all the cases against me in the Supreme Court re
moved from the ﬁle in the 8th, it was agreed that all the docu
ments should be registered. Neither of these conditions have

been fulﬁlled.

Again in the 11th article it was agreed that I

should sell lots Ghuttumpore, &c. for 25,000 in liquidation efa

sum due on another account to Prankishen.

I never borrowed

this sum from him, and am altogether ignorant of it. Under these
circumstances the agreement is entirely vitiated.
6th. “ I signed the agreement, but only as a temporary expe
dient to get out of jail. Ten days were allowed for the comple

tion of all the conditions speciﬁed in the agreement, and to pay
the debts due to other parties. Prankishen Huldar entirely failed
in his part of the engagement, and cannot therefore compel mew
adhere to such parts of it as would otherwise have been binding

on me. After three months had elapsed, Mr. Hedger, Prankishen’s
attorney, served a notice on Mr. Collyer my attorney, requiring
performance of the conditions of the agreement, but as the condi

tions had not been fulﬁlled by Prankishen Huldar, the notice can
not avail him.
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7th. “My indigo factories are worth 25,000 rupees, and it is
alleged I sold them for 4,000. The good outstanding balances in
my zemindaree amount to 50,000 rupees, and it is stated that I
sold them for 6,000. Both statements are false.”

The plaintiff replied that there was no such condition in the
agreement as that the defendant should have the option of cons
ﬁrming or cancelling the same on his release from jail. The
papers were deposited with Mr. Collyer on the understanding,
that he was to keep them until he obtained from defendant the

draft for the amount which he was to receive out of the money
lent to defendant by Prankishen Huldar, and that then he was to
give up the deeds connected with the sale of the putnee, the other
talooks, and indigo factories, to Prankishen Huldar.

The defen

dant gave the draft to Collyer on the 19th November 1828, which
was then accepted by Prankishen, who paid the amount and re
leased the deeds. The draft was dated some time after the ex
piration of the period ﬁxed in the agreement for the fulﬁlment of
the conditions, and yet the defendant now pleads that the agree
ment was not fulﬁlled within the speciﬁed time. As to the con
ditions of articles 6 and 8 of the agreement, Prankishen did his
utmost to have them carried into effect, and took every possible

measure for doing so; whatever impediments existed were caused
by the defendant himself.
Mr. Curtis, Judge of the Provincial Court, pronounced judg
ment on the 7th May 1832. He was of opinion that the execu

tion of the several deeds and agreements averred in the plaint had
been clearly established, and indeed they were not denied.

The

defence turned chieﬂy upon the non-fulﬁlment by the plaintiﬁ’s
client of the speciﬁed conditions, and consequently his legal in
ability to claim execution of such parts as might have been other
wise binding upon the defendant. Mr. Curtis considered the de
fendant’s pleas in detail, and, being of opinion that no violation
of contract was proved against the plaintiff’s client, passed judg
ment in his favor with costs against the defendant. He at the
same time directed the deposit in Court of the 20,447, the balance
of loan of 1,70,000 rupees, admitted by the plaintiff to be in his

hands, in order that it might be paid to the defendant.
From the foregoing judgment, the defendant appealed to the
Sudder Dewanny Adawlut.

s a
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The case was ﬁrst laid before Mr. Braddon, who observing that

the item of 20,000 rupees paid to Mr. Hedger by the plaintiff’s
Baboo Jud client in payment 'of a draft drawn by the defendant, was a de
doonath,
u
l) w a r k an nth posit to meet the costs until the bills in the cases in the Supreme
Tagore.
Court were texed,—and, further, that no taxed hill of costs had
been ﬁled, called for the same, but it was not produced.

While the case was pending before Mr. Breddon, the respon
dent oﬁ'ered, by his vakeel, to relinquish all claim to the zemin
dates of Mundul Ghaut, and the other property sold to him, if
defendant would pay to him 3,38,733 rupees, the amount due to
him as per adjusted accounts, together with 95,000 rupees which
the respondent had paid as revenue on the estate to Government,

to save it from sale. The defendant would not admit a higher
demand than 53,72,000, and expressed his readiness to pay what
ever was proved to be due by him.
Mr. Braddon then proceeded to give judgment as follows :“ It is proved that the defendant originally pledged a 3 anuas,
4 guudas share of pergunnah Mundul Ghaut to Prankishen Hulda:
on receiving from him a loan of 1,50,000 rupees ; and that in con
sequence of the debt not being paid, Prankishen sued him in the
Supreme Court, and obtained a decree for principal and interest.

There were at the same time other actions in the Supreme Court
against the defendant. He was at length put into jail. There
an adjustment of accounts took place between the plaintiffs client
and the defendant, which shewed a balance in favor of the former
due by the latter of 3,38,7 33 rupees. In order to meet this, the
defendant entered into the engagements, consisting of the grant
in putnee of Muudul Ghent, the sale of certain other lands and of

some indigo factories, and other transactions as speciﬁed in the
plaint. He also executed a bond to the plaintiff's client of 1 ,70,000
rupees under the circumstances, and for the purposes therein
mentioned. These facts are clearly proved. The defendant new
states that at the time of these transactions he had scarcely re
covered from a severe illness under which he had been labouring,

and that in fact he was not in his right mind. This, however,
is not shewn by the evidence, but on the contrary there is every
appearance of the defendant having perfectly understood all that
he was doing. Another plea of the defendant is that the condi
tions of the agreement entered into between him and Prankisbeﬂ
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Huldar, were not adhered to by the latter. He alleges that the
time speciﬁed for fully carrying out the conditions was ten days.
Had he considered this a paramount condition of the agreement,
and that it had been violated by l‘rnnkishen, it is not to be sup

posed that he would have served notice upon Huldar, as he
actually did, after the expiration of the ten days, requiring him
to perform the conditions of the agreement. He also gave a draft
or note of hand, in favor of Collyer and Harris, on Prankishen
Huldar, dated 19th November 1828, for the sum of 93,853, out of
the 1,70,000 loan by Huldar to the defendant, the engagements
having been executed on 4th October 1828. It is in fact esta
blished that there was no violation of contract by the plaintiff’s
client, but that on the contrary be fully carried out the conditions
of the agreement as far as it rested with him. The defendant
indeed was not immediately released from jail. But the plaintiff's
client granted a release for all that he had engaged, and the
defendant was kept in conﬁnement on a detainer at the suit of
another creditor, quite independent of the transactions between
the plaintiﬁ's client and the defendant. I would in the main

therefore conﬁrm the decree of the Provincial Court.

'l'here is

one point however I would modify. The 20,000 rupees on account
of the draft in favor of Mr. Hedger, were intended to meet the
costs in the Supreme Court. The bill of costs has not yet been
taxed, and I would direct the deposit in Court of this further sum.
On the taxed bills being produced they will be paid, the balance,
on this account, together with the 20,447 ordered to be deposited
by the Provincial Court, will be paid to appellant on his receipt.”
Mr Harding.—“ It is in my opinion clearly established that
Prankishen Huldar inveiglcd the defendant into gambling, and
ruined him ; obtained from him notes in the names of himself and
others, succeeded in getting alien upon his property, suodhimin the
Supreme Court, had him conﬁned in jail, and in October 1828

induced him to execute an agreement in which the chief conditions
were, that by the payment of his debts he should be released from

jail within ten days, and receive certain money from Prankishen.
These conditions were not fulﬁlled, even though Collyer the defen
dant's attorney served notice upon Prankishen after the expiration
of the ten days, calling upon him to complete them. The defen~
dant remained in jail 2% months, obtained money elsewhere, and
N n 2
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effected his own release. No consideration has been given in this
case. The purchaser has not paid the purchase money, nor has
Babco Jud the seller delivered possession. The deed of sale or grant of the
doonath,
v.
D w a r k a math putnee tenure is therefore incomplete. Collyer says he gave up
Tagore.
the deeds to Hedger for inspection and did not get them back.
In consideration of the non-fulﬁlment of the terms of the agree
ment, the deed of sale of the putnee which hinges upon it, and

under which the plaintiff claims cannot be upheld.

I would

therefore reverse the decree of the Provincial Court which upholds
the sale ; but as Prankishen is a creditor of the defendant to a
large amount, and has moreover paid a large sum as revenue to
Government in order to save the zemindaree from sale, I would

not interfere with his present possession of the property, leaving
the parties to settle their disputes by arbitration, or further appli~

cation to the Supreme Court.”
Mr. F. C. Smith was also of opinion that the conditions of the
agreement had been violated in several instances, and that conse
quently the plaintiff could not claim upon the deed of sale of the

putnee tenure.

He concurred with Mr. Harding in reversing the

decree of the Provincial Court, but considered that the plain
tiﬂ“ should render an account of the mesne proﬁts for the period
during which Prankishen Huldar had held possession (he having
obtained possession on saving the estate from sale by payment of
the Government revenue,) and that, should the proﬁts not be

sufﬁcient to meet the amount paid by Prankishen as revenue to
the Government, the plaintiff should retain possession of the pro
perty until complete liquidation of the same. Plaintiff was left to
the remedy of an action at law for any sum that he considered
was due to his client by the defendant.

The difference between the order of Mr. Harding and that of
Mr. Smith, in regard to the mesne proﬁts, rendered it necessary
to refer the case for the opinion of another Judge.
Mr. Reid.—“ I concur generally in the view taken of this case
by Mr. Braddon. The plaintiff’s client has fully performed the
several conditions of the agreement as far as it rested with him
to do so. The non-payment of the 20,000 rupees to Hedger

within ten days was no violation of the agreement, for it was it
special condition that this sum should be reserved until the bill of
costs had been taxed; now it was not taxed for a long time after
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Moreover the defendant through his attorney served notice dated
after the expiration of the ten days upon the plaintiff's client,
requiring him to fulﬁl the terms of the agreement, and under the
same circumstance of lapse of time drew a draft upon the plaintiff's

client in favor of Collyer.

The bill of costs, which apparently

had not been taxed when the case was before Mr. Braddon, has
now been ﬁled. It has been taxed for 9,884 rupees. The plain
tiff is entitled to have that sum deducted from the amount which
he has been required by Mr. Braddon to deposit, in addition to

the sum required by the decree of the Provincial Court.

I would,

with Mr. Braddon, uphold the sale of the putnee tenure, and
award mesne proﬁts to the respondent from the date of the decree.
As my opinion slightly differs from that of Mr. Braddon, and as
there are two Judges for upholding the agreement, and two for
setting it aside, the case must go before another Judge.”
The case next came before Mr. ltattra , who concurred with
Messrs. Harding and Smith in reversing the decree of the lower
Court, but differed in regard to the order respecting the mesne

proﬁts.

On this point, he observed, he would leave either party

to sue the other, and give possession of the estate to the appellant
forthwith.
Mr. Money concurred in all points with Mr. Reid, but with
reference to the equal number of voices in regard to the nature of
the agreement, referred the case for a casting voice.
Mr. Tucker.-“ The decision of this case must depend upon the
fulﬁlment or otherwise of the conditions of the agreement entered
into by the defendant and the plaintist client on the 4th October
1828. Looking at the agreement with reference to its several
conditions and the spirit and meaning of them, it is clear to me

that they have been observed by Prankishen Huldar, who is
therefore entitled to the possession of the putnee tenure in pur
suance of the sale thereof executed to him. After the sale of the
putnee for 2,7 5,000 and the receipt of that sum by the defendant,

by the deduction of that amount from the 13,38,733 due to Pran
kishen, an agreement was entered ,into between them. By this
agreement Prankishen bound himself to lend l ,7 0,000 rupees to
the defendant, out of which Prankishen was to keep 28,000 in

payment of the balance due to him on the 3,38,733, some triﬂing
deductions having been ﬁrst made from this last sum as stated in
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the plaint. The loan of 1,70,000 was to be repaid by an annual
deduction of 24,000 rupees from the putnee jumma of 30,000
payable to the defendant. The whole of the conditions of the
agreement were to be fully carried into effect by the 16th October
1828, and until their completion the deeds of sale of the putnee
were not to be made over to Prankishen. It thus appears that
the only thing wanting to complete the sale of the putnee was the
transfer to the putneedar of the deeds of sale, which was made
contingent upon the fulﬁlment of the terms of the agreement.
The several conditions were gradually carried into effect with the
consent of the defendant, and the deeds were made over to Pran
kishen Huldar’s attorney. The defendant pleads that the prin
cipal condition of the agreement, viz. his release from jail, was

not carried into effect by the 16th October 1828 ; and further
that the promised sums were not paid by that date. This will
not avail ; for bad the defendant then intended to take advanth

of any failure on the part of Prankisheu to fulﬁl the conditions,
it was his place to have intimated the same to him at the time,
or, at least, to have objected to allow Prankishen to abide by any
of them, on his subsequently offering to do so. He did nothing of
the kind, but on the contrary, on the 1st November 1828, he
himself had notice served upon Prankishen requiring him to ad

here to the agreement, and to carry out its conditions by the 5th
of that month. Here was another opportunity for his withdraw
ing from the agreement if Praukishen did not fulﬁl its terms by
the time speciﬁed in the notice ; but so far from his attempting to
avail himself of it, the defendant on the 19th November drew a
draft upon Prankishen in favor of Collyer for about 90,000 rupees,
payable out of the promised loan of 1,70,000, which Prankishcn
accepted. It is also in evidence that the defendant availed him
self of the release granted by Prankishen, and left jail on the 30th
December following. He appears to have availed himself of the
terms of the agreement to get rid of his difﬁculties, and after
doing so, turns round and pleads violation of contract by thﬂ
opposite party. True, the conditions of the agreement were not

fully carried into effect within the speciﬁed time, but the defen
’daut availed himself of them after the expiration of that time,

and therefore cannot be allowed to plead the lapse of time which
occurred in order now to disengagehimself from the contracts. Had
254-55
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it been otherwise ;had the defendant on the expiry of the prescrib
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ed period intimated to the plaintiffs client that the agreement
Baboo J ud
was at an end in consequence of failure of performance ; had
doonath,
1'.
he not taken advantage of it in his own favor after that period ', D w a r k a nath
and had he refused to leave jail on the release granted to him by Tagore.
the plaintiffs client, he must have been absolved from all liability
under the agreement. But he took a contrary course, and he
must now stand to it. I agree with Messrs. Braddon, Money, and

Reid, in the view they take of the agreement, and with the two
last-mentioned Judges in regard to the other points of the case."
Final judgment was passed in accordance with the concurrent
opinions of Mesrs. Tucker, Money and Reid.

LOLL MUN N EE KOONWAREE, Srrrmo'rmm, and MOTEE
KOONWAREE, Morass or HURRYNERAIN Sums, and
Janunssnsm, 0N 'rnr: namss or run sun
Honmsrmam SINGH, Appellants,

1 839.

1 6'.h April.

08781“

RAJAH NEMYENERAIN, DECEASED, and RAJ AH SUNKUR
NERAIN, Defendants.
THIS was a suit instituted in the Civil Court of Zillah Jungle

Pending an

appeal to the
Sudder
De~
1830, against the two Rajahs, with a view to cancel the record of wmny Adaw

Mehals by Loll Munnee and Motee Koonwaree, on the 3rd May

at, in a case

the name of Rajah Sunkur Nerain as proprietor of mehal Shuher in which the
was
jora in the register of the Collector’s ofﬁce, under the following claim
founded on pe
circumstances. That from time immemorial it had been the custom culiar family
the
That in “mg a,

in their family for the eldest son to succeed his father.

claimant died,

the event of an eldest son dying before his father, and leaving a and a party
stating himself
son, the latter surviving his grandfather, shall succeed, to the pre to have the
next best title
judice of the other sons of the Rajah. That according to Regula to
the proper

tion X. 1800, the Courts are to be guided by local customs in de

ty applied for
permission to

ciding on the succession to zemindarees where peculiar usages carry on the
Ap—
exist. That their husband Joynerain was the eldest son of Rajah appeal.
plication rev

Nemye Nerain, and died in 1227, leaving a minor son Hurry
nerain.

That Nemye Nerain, on occasion of going to Juggur

nath, gave notice to the Collector and Magistrate that his son
Joynerain was the doobraj, the title conferred upon the eldest son.

That nevertheless, on the death of Joynersin, the said Rajah
255-56
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Nemye, in 1828, applied to the Collector to transfer the estate in
the rigister from his own name to that of Sunkur Nerain, ano
on the plaint ther of his sons, thus depriving Hurrynerain, the son of Joy
of the party
who originally nerain, of his rights, to establish which the plaintiﬁ's now sue as
claimed under guardians of the minor son of their husband.
1889.

the
special
usage.

Rajah Nemye answered that the rules and usages of the
Jungle Mehals did not apply to his estate or family. That from
the time of Rajah Trilochun, seven generations had possessed the
property, and in no instance had the grandson succeeded the grand
father. That J oynerain was in fact his second son. That Motee
Koonwaree was not the wife of Joynerain. That he had invested
Sunknr Nerain who is now his eldest son, with all the rights and
privileges of the zemindaree, and that Hurry Nerain had no title
to the succession under any custom or usage of his family. Rajah

Sunkur Nerain answered to the same effect.
The plaintiffs replied that the mehal Shuherjora was dependent
on the zemindaree of Bishenpore, and was subject to the same
peculiar usages. That on a former occasion in 1805, as would be
shown, the Civil Court of Burdwan uphold the claim of the grand

son through the eldest son, against that of the second son of the
Rajah of Bishenpore. That their husband Joynerain was not the
second, but the eldest son of the defendant Rajah Nemye Neraiu,
and that if he had a son older than Joynerain, the latter would
never have held the title of doobrqj.

The defendant Rajah Nemye Nemin rejoined that Motee Koon
waree, the mother of Hurrynerain, was not the married wife of
his son J oynerain. That Loll Munnee was his married wife, and
the other, her sister, lived in the same house. That under such
circumstances Hurrynerain had no title to the succession. That
the mehal Shuhcrjora was not dependent on the Bishenpore estate ;
and that in various previous instances, the succession had gone
in a manner at variance with the usage on which the plaintiﬂs
now rested their claim.
The Zillah Judge, being of opinion that the evidence proved the
existence of the usage as stated by the plaintiﬁ's, gave judgment

in favor of the claim, providing in his decree for the succession of
the minor Hurrynerain, on the death of the present Rajﬂh, the
defendant Nemye Nerain.
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The above decision was reversed by the Provincial Court for the
Calcutta Division, on the appeal of the defendant Rajah Nemye
Nemin. A special appeal was then admitted by the Sudder De
wanny Adawlut, on the application of the original plaintiffs. Before
the case came on for trial, the minor Hurrynerain and the defen
dant Rajah Nemye Nerain died. One Jadubnerain, a member of
a younger branch of the Rajah’s family, appeared and applied for
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permission to carry on the case, as the person next entitled to the
estate.

By the Court, present Mr. Rattray.—“ This suit was instituted
to maintain the rights of the minor Hurrynerain, on the ground of

a peculiar family usage.

He is now dead : and whatever claim or

title Jadubnerain may have to the zemindaree, he is not the heir
of Hurryneraiu, nor of Hurrynerain’s father, but is a member of a
younger branch of the family. Clearly therefore there can be no
decree in favor of Jadubuerain on the plaint in this action. The
plea in support of the minor’s claim, founded on the peculiar usage,
falls to the ground on his death ; and if Jadubnerain has any claim
to the estate he must sue separately. I would dismiss the appeal ;
but with reference to the peculiar circumstances, request another
voice.”

Mr. Tucker concurred with Mr. Rattray, and made ﬁnal the
judgment proposed to be passed by him.
HIDAIET ALI KHAN and AKBAR ALI KHAN, Appellants,

25th April. '

versus
HISSAM ALI KHAN, IHSAN ALI KHAN
Respondents.

1839.

others,

THIS was a suit originally instituted by the present appellants

Under the

in the Civil Court of Zillah Shahabad, on the 24th June 1833, to
recover possession of a moiety of Rampore Deara and Itampore

I ah o m e dan
law, a sale of
the nature call
ed Byei-Tul

Gogur alias Hurdee Chuprah.

jeea, to which

The plaintiffs stated that, in 1193 F., their great-grandfather
Hussain Khan set apart the sum of rupees 2,001 as a gift to his
grandson, Bussawun Khan, and with it he purchased, in the follow
ing year 1194 F., the entire 16 annas share of the property above_
mentioned, from Khyrullah, the chela or pupil of Mecr Burkut
oollah Khan, tusseeldar of pergunnah Munnaer. Owing to the
256-57
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demise of Bussawun Khan’s mother, and to his father Dilawur Ali
contracting another marriage, the management of the property
was vested in Gholam Ghouse Khan, own brother of Dilawnr Ali,
and father of the defendants Hissam Ali Khan and Ihsan Ali Khan.
In ll 97 F. S. the villages in question were transferred from
Patna to Zillah Shahabad, and the settlement of them effected
through the . vency of Gholam Ghouse Khan, in the name of Bus
sawun Khan, the plaintiff's father. Hussain Khan, to prevent any

'doubt as to the proprietary right in the property, gave to their
father a deed attested by the cazy and many respectable witnesses,
setting forth that none of his other heirs had any share, right, or
Ititle whatsoever in the property. A similar intimation was given
to the Court. Their father had since then remained in sole and
exclusive possession, paying the Government revenue through his
agents.
Gholam Ghouse, however, who was in constant attendance at
the Civil Court of the district, and was employed by Bussawun
Khan as his mookhtar or . n'ent, colluded with the plaintiffs in an
action which was brought against his client by Munnoo Khan and
others, and induced them to execute powers of attorney in which
his own name was mentioned as malik or proprietor of the proper

ty.

The fraud being detected, Gholam Ghouse Khan and Akbar

Ali, whom he had appointed as his vakeel in the case, were both
dismissed, and another vakeel appointed by their father.
In 1224, Gholam Ghouse sent his sons the defendants to take
forcible possession of the property, which led to several cases in
the Criminal Courts. In a suit under Regulation VI. of 1813, the
father of the plaintiffs was conﬁrmed in possession.
On the death of Gholam Ghousc, his sons, the present defen
dants, sued in the Court of Appeal for a moiety of the property in
right of their father. On the 16th January 1826, Bussawun Khan,

the father of the plaintiffs, sold the entire property to them, and
put them in possession. On 14th April 1827, the above suit was
dismissed on its being established that the property had been
purchased for Bussawun Khan, with the money given to him by
his grandfather Hussain Khan. The sons of Gholam Ghouse Khan

however appealed to the Sudder Dewanny Adawlut.

For tWO

years they took no further steps in the appeal; but in the mean—
time, with the assistance of Jeetoo and Emambuxsh, the sons of
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Bussawun Khan by a slave girl, (whom they prevailed upon under
1839.
a promise to sell to them 2 annas of the property,) they caused a
Hidaiet Ali
quarrel between the plaintiffs and their father Bussawun Khan,
K han an d
got the latter in their power, and induced him to execute a bill another,1:er.vus
of sale of 2 annas in the names of J eetoo and Emambuxsh, and a Hissalu Ali
Khan 8: others
sulehnameh or deed of compromise, for the 8 anuas indispute,

which be transmitted by dawk to the Court of Sudder Dewanny
Adawlut. Ultimately an order was sent to the Provincial Court
at Patna to enquire into the fraud committed by the above parties.
After the return submitted by the Provincial Court, their father
died, and they became respondents in the case. On the ﬁrst May
1832, the case came on before Mr. R. Walpole, Judge of the Sud
der Court, who recorded his opinion, that they the present plain
tiﬁ's, Hidaiet Ali Khan and Akbar Ali Khan, were in possession

under the sale from Bussawnn Khan, and that their names were
recorded in the Government office ; that Bussawun Khan, in ﬁling
his answer to a suit instituted by Mussummut Tazun, &c., ﬁled

an ikrarnamah or admission to the effect, that he had sold the
property to them, and that he had nothing to do with it; that
therefore the alleged transfer of a moiety of the property, under
a deed of compromise by Bussawun Khan, appeared to be alto
gether an act of fraud. Subsequently to this the sons of Gholam
Ghouse Khan carried on their appeal, founding their claim on this
identical sulehnameh alleged to have been executed by Bussawun
Khan. At length the appeal was struck off on the 4th April 1833,
and the present defendants were permitted to hold possession of
an S-anna share of the property under the snlehuameh, the plain—
tiffs being left at liberty to sue to set aside, and to recover the
property conveyed by it. The plaintiffs accordingly sue, resting
their claim on the deed of sale executed to them by their father,
which is of prior date to the sulehnameh, and is consequently va~
lid against any conveyance of the same property of subsequent
date.
The defendants Hussain Ali Khan and Ihsan Ali Khan anwer
ed that the property had been purchased originally by Hussain
Khan for himself; that on his death he was succeeded by his sons
Gholam Ghouse Khan, the father of the defendants, and Dilawar
Ali Khan the father of Bussawun Khan; that in 1213 F. S. Dila~

war Ali Khan made over his share of the property to his son ; and
0 0 2
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that after that period Gholam Ghouse Khan and his nephew Bussa
wun Khan held joint possession up to 1222, and nothing occurred
Hidaiet Ali to disturb their joint and pcaccable possession of the property.
K han and
another, versus In 1223 F, S., quarrels for the ﬁrst time arose between them, which
H issam
Ali
Khan 8: others. led to the defendants’ father being ejected from his share of the
villages. This led to various law proceedings, and ﬁnally to the
appeal to the Sudder Dewanny Adawlut as stated by the plain
1839.

tiffs, which was decided on the sulehnameh executed by Bussawun
Khan. The due execution of this document was fully enquired
into by the Provincial Court of Patna under the orders of the Sud
der Court. Bussawun Khan appeared in person before the J udgcs
of the Court of Appeal, and declared the sale to his sons to have
been entirely a ﬁctitious transaction never carried into effect, and
never intended to be, and that he had executed the sulehnameh
of his own free will and consent. The sale to the plaintiffs by
Bussawun Khan was a bye-i-tuljeea,‘ or ﬁctitious sale, a transaction
intended to answer a temporary purpose, as would be abundantly
proved by evidence, and as such legally invalid under the Maho—

medan law.

A document of this nature was wholly insufﬁcient

to over—rule the judgment of the Sudder Court in favor of the de

fendants, grounded on the sulehnameh executed by the father of
the plaintiffs.
In the reply and rejoinder the parties contended the one for, the
other against, the validity of the deed of sale executed by Bussa
wun Khan, and indicated further documentary evidence consisting
chieﬂy of proceedings in Court and in the ofﬁce of the Collector,
in support of their respective allegations.
Jeetoo and Emambuxsh, the sons of Bussawun and half brothers

of the plaintiffs, who were also made defendants to the present
action, answered to the same effect as the other defendants, in re
gard to the deed of sale on which the plaintiffs rested their case.
The Zillah Judge gave judgment on the 10th August 1836, to

the following eﬂ‘ect :—“ The issue of this case depends entirely upon
the validity or otherwise of the deed of sale dated 16th January
1826, executed by Bussawun Khan in favor of his sons the plain~
tiﬁ‘s. If it was a bye-i-tuljeea, the precedent in the case of Mus
summut Hingoo, appellant, versus Furzund Ali, page 307, new
edition, page 390, vol. IV. of the Reports, is decisive against its
-
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‘I‘ See note at page 393, vol. IV. of the Reports.
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validity.

If on the other hand it was a bond ﬁde transaction,

legally executed, the subsequent sulehnameh cannot avail the de
fendants. It is in evidence that Bussawun Khan, in the Migis
trate’s Court, on the 8th December 1829, also in the Collec
tor’s ofﬁce in his petition of 25th July 1829, and again in his
petition to the Provincial Court of the 20th August 1830, re
peatedly declared that the sale was a ﬁctitious transaction. The
deed of sale was executed on the 16th January 1826, but no
measures were taken to give it eﬁ‘ect : no intimation of the trans
fer of the property was given to the Collector in order to effect the
usual mutation in his oﬁice. The ﬁrst intimation of the sale was
given to the Collector from the canoongoe’s ofﬁce, and it was not
until 22d September 1826, that any measures were taken by tho
plaintiﬁs for having the mutation effected. No consideration was
given to the seller, neither was possession given to the purchaser.
The object which Bussawun Khan had in executing the deed is
shewu to have been the imposition of arestraint upon his sons
Jeetoo and Emambuxsh, of whose conduct he did not approve, and

whom by these means he threatened to disinherit.

1839.
Hidaiet Ali
Khan and
another, versus
Ali
Hissam
Khan 8t0thers.

The plaintiffs

succeeded in getting hold of the deed, and then urged their claims
to the whole of their father’s estate. The transaction was evi
dently intended only to serve a temporary purpose, and is invalid
and insufﬁcient to nullify the sulehnameh subsequently executed
by Bussawun Khan. The plaint must be dismissed.”
The plaintiffs appealed from the above decision to the Sudder
Dewanny Adawlut.
The Court, present Messrs. Money and Tucker, Mr. Rattray
dissentient, confirmed the judgment of the Zillah Court.
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THAKOORAI CHUTTURDHAREE SINGH, Appellant,

1839.

versus

22nd May.

THAKOORAI TELUKDHAREE SINGH, Respondent.
THIS was a special appeal from a judgment passed in appeal
by the Governor-General’s Agent at Hazarcebagh, in a case in
which the respondent was plaintiff and the appellant was defen
dant.

The annexed sketch will serve to illustrate the case.
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The plaint set forth in substance, that the villages of Hurbnnga

and others (in all 84) in pergunnah Palaeon, attached to Chota
pore,

(under Nagpore, became the hereditary jagheer of plaintiff’s father Ram

the Agent to
the Governor
General
for
Hazareebagh,)
w a s h e l (1
against sclaim
for division of
the ancestral
estate.

Buxsh Singh, who died in 1238; that, according to the custom of
the family, all the sons inherited on the death of the father, but
that Chutturdharee, the eldest surviving son, had ejected his
brothers and entered upon sole possession of the property; that
previous to Ummur Singh (see genealogical sketch) there were
several sharers, his ancestors, in the jagheer, which then consisted,
in addition to the property a part of which is now sued for, of
another estate called Runka ; that in course of time Ummur Singh
succeeded as sole surviving heir; that he was succeeded by his
three sons Bukhtawur Singh, Sukkut Singh, and Sutton Dulling
Singh, the last of whom died childless ; and that at length a divi
sion of the property took place between Jyenath Singh the son of
Bukhtawur Singh, and Sheopershad Singh the grandson of Sukkut

Singh, the former taking Hurbunga and other villages as his share,
and the latter the estate of Runka ; that Ram Buxsh Singh, in or
der to prevent quarrels amongst his sons after his death, executed
a will, providing that, on his demise, the whole of his property,
real and personal, should be equally divided amongst them. The
plaintiff accordingly sues for his share on the double ground of
his father’s will, and of the Hindu law of inheritance. -

The defendant answers that the genealogical table given in the
petition of plaint was defective, inasmuch as it did not go far
enough back; that it should have gone back as far as Bhartee
Chund, the father of Muddun Singh and Koomkoom Singh, the
former of whom was the great-grandfather in the direct male line
of Ummur Singh ; that Bhartee Chund had succeeded his father
Poorun Mull, who was the original proprietor of the jagheer ; and
that the custom of the family was, that the eldest son inherited
the property, the younger branches receiving merely a. mainte
nance. The defendant denied that the estate of Runka had ever
formed part of the jagheer, and alleged that it had been separate
ly acquired by Sheopershad Singh.

The plaintiff in reply did not impugn the correctness of the
defendant’s statement of the family from Poorun Mull down
wards.
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The Principal Assistant dismissed the claim, but his decision was
reversed on appeal to the Governor-General’s Agent, who passed
judgment in favor of the plaintiff.

A special appeal having been admitted by the Sudder Dewanny

327
1839.
Thak 0 orai
Chutturd hares
Singh, 1;. Tha
koorai Telnk

Adawlut, the case ﬁrst came before Mr. Money, who was of opinion
dharee Singh.
that the decision of the Principal Assistant should be afﬁrmed and
that of the Governor-General’s Agent reversed.
Mr. Tucker.—“I ﬁnd that the plaintiff’s statement of Banks.
and Hurbunga having originally constituted the sole property of
one common ancestor, is not borne out in fact, and is urged merely
to take advantage of what he calls a division of the common pro<
perty between Jyenath and Sheopershad Singh. The plaintiff
does not gainsay the genealogical table ﬁled by the defendants ;
and, by referring only to the division which took place between

Jyenath and Sheopershad, admits that it is the only one which
has taken place—whereas under his admission of the defendant’s
genealogical table, and his assertion that Runka was a portion of
the common property originally, he ought to have been able to
shew several previous divisions. Further, if Runka were part of
the original common stock, it could not have become the sole
property of Jyenath and Sheopershad, so as to be divided between
them; because the descendants of Koomkoom Singh, one of the

sons of Bhartee Chund, the common ancestor, are still in existence.
These are the negative proofs. But it appears in evidence that
Runka was bestowed originally by grant on Suttoo Dulling Singh,
and on his dying without issue was renewed to Sheopershad Singh
——thus constituting a distinct and separate property. The plain
tiﬂ‘ likewise admitted that he had no documentary evidence of a
division having taken place between Jyenath and Sheopershad.
The question then is whether the family custom is for the estate
to descend to the eldest son to the exclusion of younger ones. It
appears in evidence that the property Hurbunga has been at least
200 years in the family, and that it has descended to Ram Buxsh
Singh, the father of the plaintiff, in its original state, without
diminution, which is one very strong presumptive proof in favor
of the defendant. Again it is proved that on the death of Ummur
Singh, his eldest son, Bukhtawur Singh, succeeded to the exclu
sion of his tWO brothers, which is decisive. The will said to have

been executed by Ram Buxsh Singh is clearly a forgery—moreover
261- 62
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if division of the estate amongst the sons was the family custom,
where was the occasion for this will? Under all these circum
stances, I concur with Mr. Money in reversing the decree of the
Agent to the Governor-General, and conﬁrming the decision of the
Assistant.”

MOHUNT RAMA NOOJ DOSS, Appellant,

1839.

WM

1 7th June.

to
A claim for
the office of
presiding mo~
hunt of a tem
ple at J uggur
nath was de—
cided in favor
of the plaintiﬂ',

l/

versus
MOHUNT DEBRA-1 DOSS, Respondent.

THIS was an appeal from a judgment of the Zillah Court of
Cuttack,
in was
a case
in which the appellant was
respondent
defendant.
i plaintiﬂ and the

The petition of plaint was to the following etfect-“ A certain
mqu or temple called Utrpdrus, situated in the village of Mur
on the grounds candessur Sahee, with all its appendages, belonged to my ancestors,
of his having
been the prin and is my hereditary property. The family custom is for the
cipal chela or presiding molumt to invest his eldest disciple with the hmthec
pupil of the
late mohunt,
of his having
been nominat—
ed by the lat
ter to the suc~
cession,
and
of the nomina
tion
having
been adhered

[necklace of beads] of adhikriri, or possessor of the right or title
and manager of the daily concerns of the temple, and, having

caused all the principal mohunts to do the same, to appoint him

to the performance of the duties of the mutk. The disciple so
appointed remains under the orders of his gdrzi, [in this case the
presiding mokunt,] and performs the duties. On the death of his
to by the zip
37221-26
he succeeds and presides as nwlrunt. In the event of the
pointing mo
Imnt, during mohunt’s eldest disciple not being qualiﬁed for the oﬂice, the pre
the latter years
of his life ; siding mohunt is at liberty to select a qualiﬁed person from
a g a i nst the
claim of the amongst his fellow mohunts, and such person succeeds to the
d e f e 1] dan t, ofﬁce of mohuni, on the death of the existing mohunt.
The mulh
whohadaprior
nomination to Utrpdrus was erected by my ancestor Bugwau Doss, who received
the succession
the l'unt/aec from the principal mohunts, and was installed in the
by the same
p a r t y, a n d ofﬁce of chief nwlrmzt. He obtained a grant, under the title of
pleaded a deed
of gift, in his Umrut Manohee, of certain lands as an endowment to the math, to
favor, of the support the worship of J uggurnath 3 he appointed Ram Doss his
temple and its
appendages.

senior disciple the adhikdri and died. Ram Doss, on becoming
moh'zmt, obtained the grant of more lands, and before his death»

appointed his head disciple Ram Isshur Gosain, the adkihl'ri
Prankishen Doss, appointed in the same way by Ram Isshlll'

Gosain, still further increased the lands appertaining to the endow
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ment, and appointed Nerain Doss to succeed him.

He likewise

32
1839.

obtained further grants of land, but his senior disciple Jankee
M o h u nt
Doss not being qualiﬁed, be selected and appointed chram
Rama
Nooj
Doss one _of his fellow mohunts as adhikliri. Jyeram Doss, Doss, 0;. Mo—
Debraj
having succeeded to the ofﬁce of mohunt on the death of Ne hunt
Doss.
rain Doss, obtained, from Ruggoojee Boonslah, pergunnahs Bho
dar and others as a grant to the math, and appointed me his
eldest disciple, the adhi/rdri, or successor to the mohuntee. I
accordingly administered the functions of the ofﬁce, and, in obe

dience to the orders of my superior Jyeram Doss, went on a pil
grimage to the southward, in the year 1214 Umlee [1806-7, A. 0.]
I returned to J uggurnath in 1218, and continued to perform the
duties of the ofﬁce of adliz'kdri in the management of the affairs of
the muth. At this time Debraj Doss, the defendant, one of the
disciples of Jyeram Doss, of the description called “sungsaree”
{that is, one who has wife and children,] induced Kewal Ram his
sister’s son, who was studying the shasters under me, to charge me
in the Magistrate’s Court with stealing some golden ornaments.
This was done by Debraj with the view of procuring the ofﬁce
of adltika'ri for himself. He supported the prosecution by false
evidence, and I was convicted by the Circuit Court, and sentenced
to imprisonment for three years. On the expiration of the term
of imprisonment, I obtained permission from Jyeram Doss to be

absent for a period of two months, and in 1226 Umlee, proceeded
towards Calcutta. I received several letters from Jyeram direct
ing me to return, but I was unavoidably delayed, and, in the in
terim, Jyeram, together with his other disciples, performed the

duties of the math.

The defendant, in conjunction with Kewal

Ram, began to embezzle the rents of the lands appertaining to the
establishment, and to act in disobedience to the orders of his u
perior. Jyeram was compelled to complain against them in the
Magistrate’s Court for forcibly taking from him two horses, cer
tain papers, and other things, which Wero returned to him under
the Magistrate’s order of the 27th June 1822, (16th Asarh 1229

Umlee.) 0n the 5th October 1825, he applied to the Magistrate
to have the defendant turned out of the math, which was accord
ingly done. On this, the defendant, on the 1st February 1826,
applied to the Collector, praying to be put in possession of the

math on the strength of a deed of gift executed by Jycram Doss
r r
‘
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on the 29th March 1808, or in lieu thereof to receive subsistence
for himself and relations from Jyerarn. The Collector rejected
the petition, but directed that an order should be sent to Jyeram,
instructing him to provide the defendant with a subsistence and
clothing, in the event of his giving him future satisfaction. A
perwannah was accordingly issued to Jyeram Doss, to which he re
plied on the 2d Phagoon 1233 Umlee, stating his objections to
comply with the terms of it. On the 17th Cheyt of the same
year, Jycram wrote to me a letter signed by himself and all the
principal mohuats setting forth the misconduct of Debraj Doss,
and the interruptions thereby occasioned to the worship of Jag
gnrnath. In the same letter he made mention of his own great
age and infirmities, and ended by requesting me to return quick

ly to manage the affairs of the math.

This letter was sent by

Cyan Doss and other Byragees, and I accordingly set off, and
reached Juggurnath on the 26th Asarh 1233 Umlee, [9th July

1826] the day of the Ruthjaltra.

On the following day Jyeram

invested me with the kunthee of mokunt, in the presence of the
principal mohunls and other persons. I did not consider it right
to take possession of the guddee of seat of the presiding mohunt

during the lifetime of Jyeram ; but I performed all the duties
of nw/umt of the math.
“ On this Debraj Doss filed his petition before the Commission
er, praying to be permitted to bring an action in fmvnd pauper-i:
against Jyoram, on the strength of the deed of gift alleged to have
been executed on 29th March 1808; and, proceeding to pergun
nah Khodar, began to obstruct the collections. Jyeram then, on
the 18th March 1829, applied by petition to the Collector to issue
notice to the ryuts not to pay the rents to Debraj Doss, which
was complied with. On this the defendant presented a petition

to the Collector, on the 29th May 1829 [18th Jyte 1236 Umlee,]
claiming the math as his own ; and stating that he had been in
possession, and that Jyeram had dispossessed him with the design
of making me his successor. The Collector rejected this petition.
On the lst September 1829 [19th Bhadoon 1236 Umlee,] Debraj
Doss ﬁled his action against Jyeram before the Commissioner,
claiming the math on the deed of gift. On the service of notice,

Jyeram appointed Juggunnath Roy as his mokhtar. Subsequently
to this Jyeram fell ill, and on the 21st February 1830, lost all
263-64
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power of speech and motion. On the 6th March 1830, I had been
removed from pcrgunnah Khodar to Pursootum Chuttur [Juggur
nath] for medical advice. During the illness of Jyeram, that is,
on the 3d March 1830, J uggunnath Roy ﬁled an answer to the suit
of Debraj Doss, which in some particulars went to the support of
his claim.

At the same time Debraj Doss came to Pursootum

Chuttur, and gaining over Pindikee Doss, another mokhtar of Jye
ram, induced him to present a petition to the Collector on the
8th May 1830, on the part of his client, setting forth his [Jye
ram’s] age and inﬁrmities, stating that he had appointed, accord
ing to the usual custom, Debraj Doss to be the azlhikdri, and that
he would succeed as chief molrunt on his death : and requesting
that an order might be issued to the sm'beralt'al' of pergunnah
Khodar to recognize Debraj Doss in that capacity. Debraj Doss
did not succeed in obtaining from the Collector the order which
he desired. He then went to Cuttack, and gaining over J uggun
nath Roy entirely to his interest, he, on the 25th May 1830, ﬁled

a razeenameh in the suit brought by him. The razeenameh was
to the effect that Jyeram was satisﬁed to receive him [Debraj Doss]
as adlu'luiri until his own death, when he would succeed to the

chief oﬂico in the math. J uggunnath Roy ﬁled a counterpart do
cument to this on the part of Jyeram, and the case was thus dis
posed of. Debraj Doss then returned to Punsootum Chuttur, but,
owing to the order of the Magistrate, could not obtain admittance
to the math. Appearing before the door of it, he entreated me to
allow him to enter, and see chram. Contrary to the advice of'
those about me, I did so, and desired the attendants to provide
him and his servant with food. Jyeram remained in the same state
of debility till Aghun 1238, on the 15th of which month [or 28th

November 1830, A. D.] he died. I communicated the intelligence
of his demise to all the principal mohunts. They assembled to
burn his body, when Debraj Doss claimed the right of performing
the ceremony of applying the torch to his mouth, as the deceased
was his maternal uncle. The mo/tunts decided that the right ap
pertained to me as the eldest disciple of the deceased. Iaccordiug
1y was performing it when Debraj commenced a dispute, which in~
duced me to send a petition to the Magistrate through the dare
gah of Pursootum Chuttur. The Magistrate issued an order to the
darogah on the 9th December 1830, to the purport, that the da
P r 2
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rogah should allow the person who might be duly qualiﬁed, to per
form the usual ceremonies consequent on the demise of Jyeram
Doss. Acccordingly the darogah having ascertained from the prin
cipal mohunts that I was the person who possessed the requisite
qualiﬁcations, I performed the ceremonies of make chat [or the
funeral feast] for the deceased. The darogah, in collusion with
Debraj Doss, reported that disturbances had been prevented, but
that both parties claimed the right to perform the funeral cere
monies. On this tho Magistrate recorded a proceeding, stating
Jyeram Doss had previously appeared beforehim, and named Deb
raj Doss as his successor, and that the darogah in suffering both
parties to interfere in the performance of the funeral rites was
playing into my hands. The Magistrate accordingly summoned
the darogah to explain his conduct.
“On this I proceeded to Pooree to represent all the circumstances
to the Collector, when Debraj took advantage of my absence to get
possession of the math. On 22d April 1831, I petitioned the Col
lector, who was then at Pursootum Chuttur, to be again put in
possession. My application was opposed by Lukmee Doss and others.
The Collector issued a perwannah to Maharajah Ram Chunder

Deo, and another to the principal mohunts, in which it was stated as
a fact that Jyeram had appointed Debraj Doss to succeed him, and
desiring to be informed whether the nominee was duly qualiﬁed
for the ofﬁce. The Maharajah replied that Jyeram had feasted
'Debraj Doss in an assembly of the principal mohunts. The mo
hunts replied that they were ignorant of the appointment of Deb
raj Doss by Jyeram. Eventually on the 6th September 183],

[22d Bhadoon 1238 Umlee,] the Collector recorded a proceeding
in which, for sundry reasons therein detailed, he decided in favor
of Debraj Doss, and requested permission of the Commissioner to
put him in possession of the math, and to seat him on the mohunt’s
quddee. In this proceeding the Collector stated that the presid
ing mokunt was not restricted to the nomination of his eldest dis
ciple, in the appointment of a successor, but that he might select
any one he thought ﬁt. The Commissioner on the 11th October
1831 conﬁrmed the order, on which the Collector put Dobraj Doss
in possession of the math, and invested him with the oﬁicc of pre
siding mokunt."
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The plaintiff then proceeds to combat the arguments adduced
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by the Collector against his claim.
Mohth

1st. He stated that, with the exception of Jankee Doss, who Rama
was disqualiﬁed, there has been no instance of the senior disciple Doss,
hunt
of the presiding molmnt having been set aside.
Doss.
2dly. It is an invariable custom that the presiding mohunt be
an ascetic [ml/tang, free from worldly cares], and have neither wife
nor children, whereas Debraj Doss is a sungsaree, having both.
This alone disqualiﬁes him from succeeding to the chiefmokuntee.
3dly. That the pretended hibbenameh or deed of gift of the
29th March 1808, it' ever executed, was executed during his [the
plaintiff’s] absence under the orders of his superior ; that he never
heard of it ; and that, according to the rules of the order, Jyeram

had no right or power to execute it to his prejudice; and further
that Debraj Doss was never invested with the ku-nthee or necklace

of adhikdri.
4thly. That after Jyeram had sent for the plaintiff, and invest
ed him with the kzzntliee, he had no authority to revoke such a
proceeding, by going before the Magistrate, and stating that he had

appointed Debraj Doss to succeed him. That had he really done
so of his own free will and accord, such a proceeding, to render it
binding, must have been followed by investing the defendant, in
the presence of all the principal mohunts, with the insignia of editi
ka'ri, which was never done. That it was clear, therefore, that
Debraj Doss, taking advantage of Jyeram’s state of health, and in

league with his mokhtars, caused such a petition to be presented
to the Magistrate, without the knowledge and consent of Jyeram.
5thly. That Debraj never performed the ceremony of make
chat, which was performed by the plaintiﬁ'.
6thly. That Jyeram never feasted Debraj Doss in an assembly
of the principal mob/ants ; that the latter might have partaken of
the consecrated food, but that was of no consequence, as the sung
sarees, and all descriptions of Hindoos partake of that in the as
semblies of the moIm-nts. That the Maharajah was misinformed
in this respect.
7thly. That the reason for the appointment of Jyerani himself
by the presiding mokunt Nerain Doss, to the prejudice of the old

est disciple Jankee Doss, was the disqualiﬁcation of the latter.
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8thly.

That there is no instance, in any of the maths at Pur

sootum Chuttur, of the eldest disciple, provided he be duly quali
M oh u n t
Rama
Nooj
Doss, 11. Mo~
hunt Debrnj
Doss.

ﬁed, having been set aside in favor of a junior.
9|;th and lastly. That the razeenamch and safeensmeh ﬁled
in the suit of Debraj Doss against chram Doss cannot aﬂ'ect his
claim, because he had been previously appointed, ﬁrst adhikdri,
and then mokunt, which deprived Jycram of all authority or right
to dispose of, or alienate, the property.
‘
The defendant repelled the claim at considerable length. He
stated that the plaintiff was never appointed adhilcéri by Jyeram,

and never invested by him with the insignia of the ofﬁce.

That

it is essential to an mlkii~dri that he remain in attendance at the
math, and perform all the duties of the ofﬁce under the instruc
tions of his superior, whereas according to the plaintiff's own ac
count he was absent for many years, three of which were passed
in imprisonment.

“ That every mohunt of a math at Pursootum Chutter is at liber
ty to select any of his disciples as adhiMri, and successor to the
ofﬁce of mohunt ; that plaintiff was not the eldest, but the third
disciple of Jyeram ; that he was a bad character, and not one like
ly to be selected for the chief ofﬁce in the math.

“ That the deceased Jyeram was the maternal uncle of the de
fendant; that be instructed him, and enrolled him among the num
ber of his disciples ; that in 1208 Umlee be invested him with the
insignia of adhika'ri, and on the 29th March 1808 [1215 Umlee]
executed to him a hibbenameh, or deed of gift, of the muth and
all its appendages ; that Jyeram raised him to the ofﬁce of chief
mohunt, the duties of which he performed, but out of respect for
his superior did not assume the style and authority of the chief
ofﬁce during his life-time.
“ That in 1236 Fuslee a misunderstanding was created between
the defendant and his superior, through the intrigues of evil dis
posed persons, which led to the suit by the defendant against Jye
ram, but which was subsequently compromised, all differences
between them having been adjusted.
“ That from the time of Bugwan Doss, the founder of the muﬂt,
the eldest disciple had never been selected to succeed the presid
ing mohunt, as might be seen from the list of appointments which

the defendant furnishes.
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“That he [the defendant] was not a sungsaree, and that he had
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not a wife or children.

“That on the death of Jyeram Doss he [the defendant] per
formed the funeral ceremonies and other rites, and that at the
commencement of them, with the consent of the plaintiff; that
he subsequently resisted, but that the defendant eventually per
formed them under the permission of the police.

“ And that the Collector of Pooree fully investigated the claims
of the plaintiff, and dismissed them for very sufﬁcient reasons, as
stated in his proceedings.”

The reply and rejoinder contained nothing of consequence in
addition to the details of the plaint and answer.
The Zillah Judge, Mr. Hathorn, gave judgment on the 28th
December 1836, as follows :—_
“It appears from the returns of the Rajah of Khoordah, who is
the superintendent of the temple of Juggurnath, and from the
enquiries of the Collector as shewn by his proceedings, that the
existing mo/mnt of a mutk at Pursootum Chuttur, appoints as
adhikeiri, and successor to himself, a properly qualiﬁed person from

among his disciples, without reference to seniority of discipleship ;
and the person so appointed succeeds on the death of his superior,

giving information of the same to the public authorities, and the
assemblies of the mohunts. It is proved that both parties to this
suit were at diﬂ'erent times appointed adhikdri by the same person :
ﬁrst of all the plain tiff, who was selected because he was the senior
disciple, but was subsequently displaced in consequence of his bad
conduct and character; and after him the defendant. Between
the latter and his superior a disagreement took place, which led
to the action ﬁnally decided by compromise. The safeenameh
ﬁled by Jyeram in that case expressly stated that Debraj Doss,
the present defendant, was the adhikdri and successor to the chief

ofﬁce in the math. There can be no doubt that this document
was filed with the full knowledge and consent of Jyeram Doss, for
he himself appeared before the Collector and acknowledged that

it was his own act.

His intentions therefore to appoint Debraj

Doss as his successor are clear.

It is further proved that, on the

death of Jyeram, Debraj Doss succeeded to the ofﬁce of mokunt
of the math, with the consent of the principal mokunts, he having

received the kuntkee, according to the usual custom, within six
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months previous to the death of Jyeram his superior. There is
ample evidence to the fact of the defendant being fully qualiﬁed
Mohunt to discharge the duties of the ofﬁce.
For the foregoing reasons it
Nooj
Rama
is
ordered
that
the
plaintiff’s
claim
be
dismissed.”
Doss, 1:. Mo
Debraj
hunt
From the above judgment the plaintiff appealed to the Sudder
1839.

Doss.

Dewanny Adawlut.
The case was ﬁrst laid before Mr. Money, who directed further
investigation, through the Zillah Judge, as to the usages and cus
toms current among the diﬂ‘erent establishments of the maths at
J nggurnath in regard to the selection and appointment of a super
intendent 5 and also enjoined a reference to the pundit of the Zillah
Court of Cuttack for a eyavastha declaratory of the law of the case.

The reply of the Judge stated that he had taken the depositions
of some of the most respectable mokunts of Pursootum Chuttur,
and that their evidence went to prove that the mid/ts were of
three descriptions, viz., mouroosi, punchaiti, and hakimi; that in

the ﬁrst the ofﬁce of chief molmnt was hereditary, and devolved
upon the chief disciple of the existing mohunt, who moreover
usually nominated him as his successor ', that in the second, the

oﬁice was elective, the presiding mohunt being selected by an as
sembly of mohunts ; and that in the third, the appointment of pre

siding mohunt was vested in the ruling power, or in the party who
endowed the temple; and that the math, the mokzmtee of which
was now under litigation, was of the ﬁrst-mentioned class.
The
Judge added that there was no law ofﬁcer attached to his Court
to whom he could make the reference ordered by Mr. Money.
Mr. Money then directed the pundit of the Sudder Dewanny
Adawlut to state what was the law of the sltaster in regard to the
appointment of a presiding mohunt of a math or temple called
“mouroosi,” whether the principal disciple of the last molumt
should succeed? or whether the existing mohunt was competent
to appoint whom he pleased from among the body of his disciples?
The reply of the pundit was as follows :—“ Under the circum
stances stated in the question, the principal chain or pupil is en
titled to succeed on the death of the presiding mohunt of a mou
roosi, or hereditary math. If the principal pupil be personally

unﬁt to succeed, or be disqualiﬁed by any of those causes which
according to the sltaster are sufﬁcient for such disqualiﬁcation,

then in that case, the presiding moh'zmt should, during his life-time,
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select one properly qualiﬁed from among his pupils to succeed
him. The person so selected will succeed."

AUTHORITIES.
1. Menu.—“ The ﬁrst-born is in this world the most respectable ;
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and the good never treat him with disdain.”-——Instilutes, IX., 109. hunt Debraj
Doss.
2. Yajnyawalcya.—“ The heirs to the property of a hermit, of
an ascetic, and of a student in theology, are, in order [that is, in
the inverse order,] the preceptor, a virtuous pupil, and a spiritual
brother belonging to the same hermitage.”—Mitac., Sec. VIII, 2.

3.

“ The virtuous pupil is one who is assiduous in the study

of theolog ', in retaining the holy science, and in practising its ordi
nances.”~ﬂ[itcw., Sec. VIII., 4.

The case was again laid before Mr. Money on the 14th February
1839, who proposed judgment as follows :“ It is proved that the plaintiff was the principal pupil of the
late mokunt Jyeram Doss, and that the late mohzmt invested both
the plaintiff and the defendant at different times with the kunthee
or necklace, in token of appointment to the succession. The issue

of the case must therefore depend upon the Hindu law as appli
cable to the case. This has been declared by the pundit of this
Court to he in favor of the plaintiff as the chief pupil, provided he
be not disqualiﬁed for the ofﬁce. The defendant declares that the
plaintiff is disqualiﬁed, because he has been convicted of theft, and
because he left the math and resided elsewhere. Now it is clear
that these did not constitute disqualifying objections in the mind
of the late molmnt Jyeram Doss, for he constantly wrote to the
plaintiff after these occurrences, urging him to return to the tem
ple and undertake its duties, which in fact he at last did. The
same letters shew that Jyeram was dissatisﬁed with the defendant,
and this in itself may be considered as a disqualifying cause. Ad
mitting that the plaintiff was disqualiﬁed by reason of a conviction
of theft, the defendant does not seem to have much the advantage
in this respect, for the proceedings of the Magistrate’s Court shew
that the defendant was compelled to restore two horses and other
property which he had taken from Jyeram, and further that the
latter had applied to the Magistrate to have the defendant remov
ed from the math in consequence of the abusive language used by
him, which led to the defendant being prohibited to enter the math.
As for the hibbelmamek and bamamek and other deeds ﬁled by the
Q Q
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defendant, I place no reliance upon them, for the evidence in re
gard to them is of a very doubtful character. Iwould reverse the
decree of the lower Court, and give judgment in favor of the origi
nal plaintiff.”
On the 4th June 1839, the case was heard by Mr. Tucker, who
put a further question to the pundit of the Court, desiring him to
state what, according to the Hindu law, were the causes which dis
qualiﬁed for succession to the ofﬁce of mohunt'l
The pundit replied that instead of entering into any detail res
pecting them, he would cite the authorities which declared them.
1. Menu.—“ Eunuehs and outcasts, persons born blind or deaf,
madmen, idiots, the dumb, and such as have lost the use of a limb,

are excluded from a share of the heritage.”—Inst., IX., 201.
2. Menu.——“ Killing a Brahmin, drinking forbidden liquor, steal
ing gold from a priest, adultery with the wife of a father, natural
or spiritual, and associating with such as commit those oﬁ‘ences,

wise legislators must declare to be crimes in the highest degree.”
~Inst., XL, 55.
3. Yajnyawaleya—“ An impotent person, an outcast, and his
issue, one lame, a madman, an idiot, a blind man, and a person
afﬂicted with an incurable disease, as well as others [similarly dis
qualiﬁed] must be maintained; excluding them, however, from par
ticipation.”—-Jl[itacskara, Sec. X., 1.
4, Gloss of Vijnyaucswara.-—“ Under the term ‘ others' are
comprehended one who has entered into an order of devotion, an
enemy to his father, a. sinner in an inferior degree [such as killing

a cow,] and a person deaf, dumb, or wanting any organ.”—J[itac
sham, Sec. X., 3.
On the receipt of this vyavaatha, the case was again heard by
Mr. Tucker, who passed judgment as follows :—“ It appears that

Jycram Doss had held the ofﬁce of presiding mohant of the tem
ple for about 40 years : during this period he at different times
appointed the parties to the present suit to succeed him, at one
time dissatisﬁed with one of them, and at another time with the

other. He did not at ﬁrst nominate the appellant as his successor;
but in 1208 Umlee appointed the respondent as mlkikdri, and in
1215 executed to him a deed of gift, which afterwards led to nu
merous disputes between Jyeram Doss and the respondent. In

order to arrive then at a just decision in this case, it is necessary
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to enquire what was the intention of Jyeram Doss in regard to the
succession, during the four or ﬁve years preceding his death. The
appellant claims upon the ground of his being the principal pupil
of the late molmnt, of his having been appointed by him as suc
cessor in an assembly of the molmnl, and of his having continued
in close intimacy with, and in the service of, the late mo/umt up
to the period of the death of the latter. The respondent claims
in virtue of his prior nomination to the succession, and of the
hibbehnameh or deed of gift in his favor, and on the ground of

all differences between him and Jyeram having been settled prior
to Jyeram's death, as shewn by the razeenameh and safeenameh
ﬁled in the suit between them. In regard to the razeenameh and
safeenameb the appellant replies that they were ﬁled without the
knowledge and consent of Jyeram Doss. Now it is clear from the
admission of both parties that the appellant was the principal pupil
of the late mohunt, and thus according to the Hindu law as ex
pounded by the pundit, has primd fecie the right of succession.
The assertion of the respondent that he held undisturbed posses
sion of the temple and regularly transacted its duties, is not esta
blished; on the contrary it is proved that Jyeram Doss ejected
him for misbehaviour; and having done so never reinstated him
in possession, notwithstanding the alleged execution of the razee
nameh and safeenameh. In favor of the appellant it appears that

Jyeram Doss called him from Calcutta, and invested him with the
collar of the adhikdr-i ; this in fact is one of the grounds of com
plaint alleged by the present respondent himself in his petition
of plaint in the suit preferred by him against Jyeram Doss, and
therefore there can be no doubt on the point. There is no proof
whatever of the appellant having incurred the displeasure of ch
ram from the year1823 to 1830, whereas it is equally clear that dur
ing the whole of that period there were constant disputes between
Jyeram and the respondent. No reliance can be placed upon the
razeenameh and safeenameh for the following reasons—ﬁrst, Jye

ram employed three mokhtars in the case between him and the
respondent, empowering them to act jointly, but not separately ;

but the safeenameh was ﬁled by only one of them ; secondly, the
stampt paper for the safeenameh alleged to have been executed
by the defendant in that suit, was purchased by the then plaintilf
Debraj Doss, which could scarcely have been the case had the do
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cument been really executed by Jyeram Doss. Further the state
ment of the respondent that all diﬁ'erences between him and the
M o h u n t late mohunt were adjusted, is shewn by multiplied proofs to be
1839.
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hunt Debraj nameh.
Doss.

Then again it is objected to the appellant that in con
sequence of a criminal conviction he is not a ﬁt person for the
ofﬁce of mohnnt. Whatever may be thought of this objection by
others, it must in this case be considered with reference to the
opinions and sentiments of those of the same class as the parties,
and who must be considered as the most competent to judge of
the matter. None of them object to the appellant on this ground :
nor does the Rajah Ramchunder Deo bring this forward as any
objection to the appointment of the appellant. None of the dis
qualifying causes mentioned by the pundit appear against the
appellant: and it is proved that he was in possession of the math
and executed its duties for some years from 1231 to the death of
Jyeram Doss, when the respondent put forward his claims, and

ﬁnally ejected the appellant under the orders of the Collector. For
the foregoing reasons, I concur with Mr. Money, and conﬁrm the
decree proposed by him, reversing the judgment of the lower
Court.”

DURGOPAL SIN GH and DURGA DUTT, Appellants,

1889.

1
versus

8rd Sept}!

ROOPUN SINGH, CHUNDEE DUTT, and ISSUR DUTT,

vi

Respondents.
THIS was a special appeal from a judgment in appeal of the
The agree~
ment of both Zillah Court of Tirhoot, in a case in which the respondents were
parties is es—
sential to the

validity of an
adoption,

originally plaintiffs, and the appellants were defendants.

The plaint set forth, that Zorawur Singh, the common ancestor

ac

cording to the of the parties, had one son by name Bchadur Singh, who again
K r i t 1' im a
form.

had three sons, Bulwunt Singh, the father of the defendants,
Bishen Singh, the father and grandfather of the plaintiffs, and
Jugroop Singh, who died childless. Zorawur Singh had some real
property which devolved entire upon his grandsons, who held

joint possession.

Jugroop Singh died in Aghun 1237 F. S.

widow entered upon possession of his share.

1239 1“. S.
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The heirs of Bulwunt Singh and Bishen Singh, that
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is, the parties to the present suit, were equally entitled to the
share of their paternal uncle Jugrcop Singh. The defendants
have taken possession of the whole share of J ugroop Singh, alleg
ing a gift of the same from him to the defendant Durgopal Singh,
whom they state J ugroop Singh adopted after the Kritrima form
of adoption. The gift of ancestral property to one heir to the ex
clusion of others, without their consent, is illegal; the plaintiﬁ's,
therefore, sue for their moiety of the share of Jugroop Singh in
the ancestral estate.
The defendants replied, that Bishen Singh, the immediate ances
tor of the plaintiffs, had separated from his brothers so far back as
1191 F. S., and that Bulwunt Singh, and J ugroop Singh from
thence lived as an united family, and greatly increased their joint
stock; that Jugroop Singh adopted Durgopal Singh as his Kritri
ma son, who accordingly succeeded to the property of his adoptive
father.
The case was ﬁrst tried by the Principal Sudder Ameen of the
district, who dismissed the claim of the plaintiﬁ's.
On appeal to the Zillah J udgc, he reversed the decision of the
Principal Sudder Ameen, on the ground that the property of the
three brothers, Bulwunt Singh, Bishen Singh and Jugroop Singh,

was proved to have been held jointly 5 and that a gift of any por
tion to one of the heirs, without consent of the others, was illegal.
The defendants then applied for permission to prefer a special
appeal to the Sudder Dewanny Adawlut, which was granted.
By the Court, present Mr. Rattray.—-“ It is proved that J ug
roop Singh adopted Dnrgopal Singh as his Kritrima, and made a
gift to him of the ancestral estate. The objection to the gift of
joint undivided property, because of confusion, will not hold to the
extent of depriving Durgopal Singh of it in this instance; for
though the yzﬂ may not have been legal, yet the adopted son is
entitled to the share of his adoptive father in right of his adoption,
(see page 145, new edition, page 192, vol. III. of the Reports.) I
would therefore reverse the decree of the Judge, and conﬁrm that
of the Principal Sudder Ameen.”

The case was next heard by Mr. Braddon, who referred the
papers in regard to the adoption and gift, together with the oral
evidence, for the opinion of the pundit of the Sudder Court, as to

whether the adoption was proved.

The pundit replied, that the
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evidence of the witnesses did not prove the adoption ; for certain
forms and conditions were necessary to the validity of a Kritrima
adoption, which did not appear to have been observed ; and, in or
_ der, to succession to the property of the adoptive father, the ob
servance of the forms essential to the legality of an adoption was
necessary. The fact, as further observed by the pundit, that Dur
gopal had performed the funeral obsequies of his uncle Jugroop
Singh, was no decisive proof, as a nephew was one of the relations
entitled to perform obsequies by right of relationship.
AUTHORITIES.
l. Jl[enu.—“ He is considered as a son made or adopted, whom
a man takes as his own son, the boy being equal in class, endued
with ﬁlial qualities, and acquainted with the merits of performing
obsequies to his adoptive parents, and the sin of omitting them."
2. Vi'vada Chintamani.—“ The Kritrima, he willing to be
afﬁliated by a childless man, desirous of a son, becomes by offer
and consent the son of his adopter.”
3.

Suddhz'

'iveka.—-“ The manner of it; the Kritrima adop

tion at an auspicious time, the aecepter having bathed, and having
given the boy some acceptable present, should say, ‘ Be thou my
son,’ he should answer, ‘ I am become your son.’

The offer of a

present is a customary form though not indispensable. The agree

ment of both parties to the adoption is indispensable.”
4. Vivada Chintanutni.—“ He who has not been adopted accord
ing to the forms required by law, cannot inherit the property of
his alleged adoptive father.”
5. Vishnu cited in the Suddhi Vi-veka.—“ The son, grandson,
great-grandson, brother, brother’s son, &c., should perform the
funeral obsequies of the deceased.”
On the receipt of the vg/avastha and with reference to the na
ture of the evidence of the adoption, Mr. Braddon was for con
ﬁrming the decree of the Zillah Judge.
Mr. Lee Warner observed, that the evidence of the witnesses
called to support the adoption and gift was very contradictory
and conﬂicting, and failed altogether to prove the pleas set up
for the defence. He concurred with Mr. Braddon, and ﬁnal judg

ment was passed accordingly.
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In regard to the forrns necessary to the validity of a Kritrima
Dnrgopal
adoption, the cases at page 11, volume I. and page 222, volume
Singh and
II. should be consulted. The indispensable condition is the con another, 1:.
Roopun Singh
sent of both parties; the performance of the ceremony of bathing and
others.
Arc. is considered of minor importance.

BABOO KISHENKOMAR SAHEE, Appellant,
1839.
7167‘s“!

5th Sept.

MUSST. KUNCHUN KONWUR, MATERNAL GRANDMOTHER
AND GUARDIAN or TELUKDHAREE Sauna, THE DAUGH

rss’s sox OF Bssoo CHINTA SAHEE, Respondent.
THIS was an appeal from a judgment of the Judge of Zillah Sa
A private
run, in a case in which the appellant and Baboo Bednerain Sahee partition, in
the absence of
were plaintiffs, and the respondent was defendant.
any
regular
The plaint set forth, that Hurgovind Sahee, the common ances butwarah by
the Collector,
tor of the parties, had two sons, Hunoman Sahee, and Sheodyal constitutes a
legal severalty
Sahee. After, the death of Hurgovind Sahee and Hunoman Sahee, for all pur
the ancestral property of the family was registered in the name of poses under
the Hindu
Sheodyal Sahee. He died childless, and the property then devolv law.
ed entire upon the sons of Hunoman Sahee, viz., Chintz. Sahee,
Kesree Sahee, and Bednerain Sahee, the second of whom was the
father of the plaintiff Kishen Kornar Sahee. The three brothers
were registered as joint proprietors in the Collector's ofﬁce in Bha~
doon 1224 F. S., and they held joint possession. Chinta Sahee
had one child, Ramissur Konwur, the mother of the minor Teluk

dharee Sahee. Chutturdharee Sahee, the paternal grandfather of
Telukdharee Sahee, set up Chinta Sahee to sue Kesree, who was
then out of his mind, for thejaitans or eldest son’s share. Kesree
Sahee died before the case was decided ,- and, on the 15th Decem
ber 1821, the Register gave judgment in favor of the claim of
Chinta Sahee.
The plaintiff Kishen Komar Sahee appealed to the Zillah Court.
In the meanwhile Chinta Sahee died, leaving as his heirs the
plaintiffs, Kishen Komar his nephew and Bednemin his whole
brother. On this, Chutturdheree Sahee produced a tumleekna
meh, or deed of assignment, purporting to have been executed by
Chinta Sahee, in which he declared the minor Telukdharee to be

'
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his heir, and made over the whole of his property to him.

The

Zillah Judge decided the appeal upon this tumleeknameh, and de
clared in favor of the minor’s rights. The assignment of joint
property, without the consent of the sharers, is illegal, and the
plaintiffs, consequently, now sue to set it aside.
The defendant pleaded a private partition of the property be
tween the three brothers Chinta Sahee, Kesree Sahee, and Bedne
rain Sahee ; she stated that they had for some years held separate
possession under the partition; that they managed their shares
separately, and made engagements with the tenantry, and collect
ed their rents separately ; and that in fact the three brothers had, in
various proceedings in the public ofﬁces, admitted the partition ;

that further, some of them had made separate sales of some of
the villages included in their respective shares, and had separate
ly given leases of others. That Chinta Sahee had executed the
tumleeknamch seven years before his death, had himself ﬁled it in
Court and attested it, and that of this fact both his brothers were
fully aware. That they never urged any objection until the
death of Chinta Sahoe, when they hoped to get the property into
their possession, the heir of Chinta Sahee being a minor under the
guardianship and protection of a female.

The Zillah Judge, on proof of the partition, gave judgment
against the claim ; and from his decision the plaintiffs appealed to
the Sudder Dewanny Adawlnt.
While the appeal was pending, Baboo Bednerain Sahee with

drew his claim, and admitted that the statement of the partition
made by the defendant was perfectly correct. The appeal was
carried on solely by Baboo Kishen Komar Sahee.
By the Court, present Mr. Dick.——“ There are two points for
consideration—ﬁrst, whether a partition took place as stated by
the defendant ; and, secondly, whether such a partition, without a

regular butwarah by the Collector, can be considered a complete
partition, so as to affect the rights of the holder and the order of
succession under the Hindu law, Now it is proved that the bro
thers gave their lands separately in farm, separately appointed
putwarees and gave in their names to the Collector, collected their
rents separately, and even paid their revenue separately. There
can, therefore, be no doubt of the private partition. In regard to
the second point, the decision of the Court in the case of Rajah
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Patni Mal and another, versus Roy Manohar Lal and others, (page
351, new edition, page 410, volume V. of the Reports,) is decisive
as to the separation, as proved in this case, constituting a legal
severalty for all purposes under the Hindu law. The appeal must

be dismissed, and the judgment of the lower Court afﬁrmed.”
Ordered accordingly.

1839.
Baboo Ki
: h e 11 k0 m a r
Sahee, versus
M u s an m mut
KunchunKon
wur.

MUTHOORNATH MULLICK, Appellant,
versus

1839.
Slat Dec.

Mn. MARSHALL COLLYER, Respondent.
THIS was a suit instituted originally by the respondent in

the Civil Court of the 24-Pergunnahs, on the 15th August 1834,
against the present appellant, for damages for assault and false
imprisonment. The damages were laid at 10,000 rupees.
The plaint averred that Messrs. Collyer, Middleton, and Powell,
had occasion to cross the river to visit a. sick friend, Mr. Inglis,
residing at Howrah opposite Calcutta. On their return, they met
the defendant at the ghaut ; some words took place between them,
and eventually the defendant and his servants assaulted the three
gentlemen, and delivered them in custody to a police serjeant, who
on the following morning forwarded them, with a report of the
circumstances, to the Magistrate of the 24-Pergunnahs.
The

Magistrate commenced an enquiry into the affair ; but the defen
dant having satisﬁed Mr. Powell, and settled with Mr. Middleton

and the plaintiff, who were also about to sue the defendant for

The plaintiff
having agreed
to receive a
ﬁxed sum from

the defendant
as damages for

an assault and
false imprison
ment, which
sum the defen
dant failed to

pay, the plain
tiff sued for
damages in ex
cess of the
amount agreed
upon between
the
parties.

The

Sudder

Dewanny
Adawlut, un¢
derthe circum
stances,

gave

judgment for
the plaintifffor
the amount he

damages, the case in the Magistrate’s Court and the intended
action for damages were abandoned. The settlement with the had originally

plaintiff and Middleton was that defendant should pay them the

consented to
receive,
to
gether with all

sum of 4,000 rupees, for which he gave a cheque on the Union
costs of suit.
Bank. On presenting the cheque for payment however, the plain
tiff was informed that the defendant had given orders to the Bank
not to pay it; and accordingly it was not cashed. On this the

plaintiﬁ‘ instituted the present action in the Zillah Court, stating
that as the defendant had directed the cheque to be dishonored,
the plaintiff was not bound by it in regard to the sum which he
had consented to take.
The defendant denied the assault, but admitting the execution

of the cheque for 4,000 rupees, stated that he had given it against
a a
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1839.

his will, to avoid the disgrace to which he apprehended he might
be subjected in the_Magistrate’s Court, if he did not settle with

Muthoornath
M u l lick, v.
M r. Marshall
Collyer.

the opposite party.
The Zillah Judge, Mr. E. R. Barwell, gave judgment for the
plaintiff to the full amount of damages sued for.

The defendant then appealed to the Sudder Dewanny Adawlut.
By the Court, present Mr. W. Money.—-“ The assault is clear

ly proved.

The only doubt is as to the amount of damages.

The

plaintiff and Middleton agreed to take 4,000 rupees between them ;
it appears therefore equitable to award 2,000 to the plaintiﬂ‘, and

I would reduce the damages awarded by the Judge to that sum.
I will consult with any other Judge agreeing with me, as to the
apportionment of costs.”
Mr. Tucker.—“ The plaintiff having accepted the cheque for
4,000, to abandon the contemplated suit for damages, cannot, in
my opinion, now revive the question ; but must sue on the
cheque—I would nonsuit the plaintiff with leave to sue de new
on the cheque.”

Mr. Rattray.—“ I agree with Mr. Money in} regard to the amount
of damages : but under the circumstances ,of the case, would
charge the appellant with all costs."
Mr. Lee Warner concurred with Mr. Rattray, and ﬁnal judg
ment was passed accordingly, awarding damages to the extent of

2,000 rupees t0 the plaintiff, with all costs in both Courts.
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MAHADEO DUTT, Appellant,

347
1840.
16th January.

WW8

POORUN BlBI, Winow or BEIJNATK Sanoo, DECEASED, MEETA
LAL, on 1118 DEATH DOOLEECHUND and RUNJEET SINGH,
ATTOBNIES ron MUSSUMMUT PARBUTTEE, Mo'rnsa
axn'GcARDIAN or Raenoons'rn San“, Gmsnson

AND HEIB or THE saw Mss'rs LAL,

Respondents.
THIS was an action instituted in Zillah Behar on the 12th No
A and B hold
shares in
vember 1827 by the appellant and one Heera La] against Poorun equal
certain
vil

Bibi, Meeta Lal, and Dooleechund, for the purpose of cancelling a
deed of sale of certain real property of which they claimed the
right of preemption.

The petition of plaint set forth that an 8-anna, 16 dam share
of a village'named Pundupa was the ancestral property of the
plaintiﬁ‘s and their family, and that the remaining 7-anna, 4 dam
share belonged to Gungaram, Bodhnerain and others. The last
named share of 7-anna, 4 dam was sold at public auction for arrears

of revenue, and purchased by Choonee Lal and Monee Lal.

They

lages. A'sells
his portion of
one village to
G for a speciﬁc
sum (say 6,000
rupees)
and
also sells his
share of the
Other villages
to D for the
same sum. B
then sells his
share of all the
villages to D
for a sum (say
8,000 rupees)

died, and the property purchased by them came at length in equal
without speci~
portions into the possession of Radha Bibi, the widow of Choonee ﬁcntion
of the
La], and Poorun Bibi, the widow of Beijnath Sahoo, the son of price of each.
0 claims the
Monee Lal. On the 28th Kai-tick 1235 F. S., the plaintiffs were right of pre_
informed that Poorun Bibi had sold her share of mouzah Pundupa, eruption of the

together with shares of other villages in her possession, to the other
defendants, for the aggregate sum of 7,995 rupees, but without
speciﬁcation of the sum payable on each village. They immedi
ately sent and tendered 4,000 rupees as the price of the portion
of the village Pundupa ; but this was refused by the defendants.
They accordingly sue, claiming their right of pre-emption.
The defendants Dooleechund and Meets Lal denied the state
ments of the plaintiffs in regard to the mode in which the proper
ty had been acquired by Choonee Lal and Monee Lal, and the sale
of a portion of the village Pundupa to the defendants by Poorun
Bibi. They alleged that the whole of Pundupa, with its uslee and
dukltilee villages, was the property of Gungaram and others. It
was sold for arrears of revenue on the 22d May 1798, and pur
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chased for 2,160 rupees by Choonee Lal, who took possession of
the same together with his brother Monee Lal.

At length Beij

the shares sold nath Sahoo, the son, and Kishoree Bibi, the widow of Monee Lal,

by A to D.

made a conditional sale of the half share of certain mouzahs, viz.
Pundupa and others, to Gopal Singh and Beharee Lal Pandeh for
5,000 sicca rupees. On the death of Beijnath and Kishoree Bibi,
Mussummut Poorun Bibi, the widow of Beijnath, made an abso
lute sale of a moiety of each of the same villages in order to meet
the demands of her husband’s creditors to the defendants, whose
property is contiguous to that purchased by them from Poorun
Bibi. The valuation of the share of Pundupa at 4,000 rupees is
incorrect; for it was valued at the sale to the defendants at 6,000.
The defendants concluded their answer by denying that the plain
tiffs had ever sent to them to claim the right of pro-emption, and
by pleading that the right of pro-emption was not recognized by
the Hindu law.
The answer of Poorun Bibi was to the same effect as that of the

other defendants.

To this plaintiffs replied that the mouzah was settled in four
lots with Government.
1. In the name of Motee Ram, son of Gungaram, under the
name of Pundupa, at an annual jumma of 351 rupees, the moiety
of which has now been sold by Poorun Bibi to Meeta Lal.
2. In the name of Preetum Lal, the uncle of Mahadeo Dutt,
at an annual jumma of 74 rupees, of which the plaintiffs are with
other sharers in possession.

3. In the name of Dyaram, under the name of Durreeapoor
Pundupa, at an annual jumma of 65 rupees, of which the present
occupants are Heera Lal and others.

4. In the name of Bechun Singh, at an annual jumma of 41
rupees, under the title of Phultadoob Pundupa—part of the lands

in this lot are held in joint tenancy with all the sharers of the
other lots.
That Radha Bibi, the widow of Choonee Lal, had at one time
consented to sell her moiety of the 7-anna 4 gunda to them for

4,000 rupees, but owing to the interference of Meets Lal they were
eventually obliged to pay 6,000 rupees 15 annas for it—but still

4,000 is the fair price and therefore they tendered that sum.
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The Principal Sudder Ameen to whom the case had been refer
red, found that the plaintiffs were entitled to the right of pre-emp
tion, but considered that 6,000 rupees was a fair price, and direct
ed that the plaintiﬂ's should deposit that sum within a speciﬁed
time. The plaintiffs having omitted to make the deposit, their
right of pre-emption was declared to be barred, and the defendants
Dooleechund and Motee Ram were ordered to be left in possession
of their purchase.

The plaintiff Mahadeo Dutt then appealed to the Zillah Judge,
who conﬁrmed the decree of the Principal Sudder Ameen.

A special appeal was admitted by the Sudder Dewanny Adawlut
on the application of the present appellant.
By the Court, present Mr. G. Harding.—-“ I think the Principal
Sudder Ameen was right in admitting the plaintiff’s claim of pre

emption : but I dilfer with him as to the price at which the pro
perty should be valued. In the deed of sale executed by Poorun
Bibi to the other defendants the aggregate price of the whole
property sold, viz. the moiety of the villages, is stated at 7,995 ;
but there is no speciﬁcation of the price of each.
The Court
is thus left to ﬁx the fair price of the village for a portion of which
the plaintiffs sue. Now it is in evidence that Radha Bibi and
Poorun Bibi hold the same portions in the villages, viz. each a

moiety of a 7-anna 4 dam share : that Radha Bibi sold her share
of Pundupa to the plaintiffs for 6,000 rupees, and her share
of the other villages to the defendants for the same sum: that
thus it appears her share of Pundupa was of the same value as her
share of the other villages. Mussummut Poorun Bibi sold her

share of all the villages [being exactly the same as those of which
Radha Bibi had sold equivalent portions] to the defendants for
7,995 rupees. Taking then the rateable proportions of payments
made to Radha Bibi by the several purchasers, a moiety of 7,995
must be allowed for Pundupa, and a moiety for the other villages.
This amounts within a triﬂe to 4,000 rupees, which the plaintiffs
tendered. I would accordingly reverse the decree of the lower

Qourt, and award to the plaintiffs the possession of the property
sued for, on their depositing within three months the sum of
4,000 rupees.”
The case was then heard by Mr. Money, who was of opinion that

the plaintitfs ought to pay rupees 6,000 for the moiety of Pundu:
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others.

pa, because they had already paid that sum to Radha Bibi for her
moiety.
Mr. Lee Warner was of opinion that under the circumstances of
the case the claim of preemption could not be sustained at all,
and was for dismissing the plaint altogether.

Mr. Tucker.—“ The question raised by Mr. Lee Warner as to
the admissibility of the claim of pre-emption appears to me to
have been disposed of. The defendants did not appeal from or
make any objection to the order of the Principal Sudder Ameen
directing the plaintiffs to deposit 6,000 rupees within a speciﬁed
time, as a preliminary to the decision of the suit in their favor.
The appeal is only quoad the price, and that is all which the Court
is called upon to decide. On this point I concur with Mr Hard
ing, and make ﬁnal the judgment proposed by him."

1840.

SALT AGENT OF 24-PERGUNNAHS STATIONED AT
BAGUN DEE, Appellant,

27th January.

1187181“

CHUNDER. SEEKHUR ROY, RAMCHUNDER ROY, BISHE
NATH DOSS, KALEEDOSS ROY, 0N ms DENISE CHUNDER
KANTH ROY, GUARDIAN or OMACHURN ROY, and RAJ
KISHEN ROY, SON AND GBANDSON or KALEEDOSB
Ror, and BEIDNATH ROY, REPRESENTATIVE
or Snsnecnusnnn Ror, necessnn,
Respondents.
THIS was an action instituted by the appellant, in the Provincial
Court of Appeal for the Calcutta Division, against the respondents,
quence of that and Ruggoonath Sein and Hureenerain Doss, to recover the sum
already ten of 45,459 rupees, 5 annas, 10 gundas, on account of embezzlement
dered
being
A call for
further securi
ty in conse~

i no uﬂi cie n t,
does not ab
solve the ori
ginal sureties
from responsi
bility, as long
as the security
bonds execut

and wastage of salt.
The plaint set forth that Ruggoonath Sein was appointed go
mashtah of ghaut Hussenabnd, on the security of Chunder Seekhm'
Roy and Ramchunder Roy, and Hureenarain Doss, weighman on

the security of Bishenath Doss and Sheebchunder Roy. They gave

ed by them are the usual engagements in regard to the receipt of salt from the
not
actually
rejected
or

cancelled.

mofussil aurungs, and the quantity to be taken in excess to allow
for wastage, 6m. All deﬁciencies in the salt golahs under their
charge were to be made good by the gomashtah and weighmau in
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the proportion of §rds by the former, and §rd by the latter, at the
market rate of salt in the month previous to the discovery of the

351
1840.

Salt Agent
deﬁciency. On the 7th August 1828, the plaintiﬁ went to the
of 24-Pergun
golah : from appearances there, he had reason to apprehend that nabs, v. Chun
Seekhur
all was not right—he accordingly appointed an ameen for the der
Roy 8: others.
purpose of examining into the state of the golahs. The salt was
weighed by the ameen in the presence of the gomashtah and
weighman, when there appeared altogether a deﬁciency of 12,869
maunds, 20 seers of salt, The value of the deﬁcient salt was
45,459-5-10, for which the plaintiff accordingly sues.
The gomashtah Ruggoonath Sein resisted the claim. He made
sundry objections to the mode in which the salt had been weighed,
in order to discover the alleged deﬁciency, and stated that alargo
quantity of salt had been destroyed by rain owing to the leaky
condition of the golahs, of which he had given timely notice to
the agent, who, however, paid no attention to the representations
made by him.
The defendant Hureenarain Doss answered to the same effect.
The plaintiff replied to the above, that the objections raised by
the defendants to the claim against them could not possibly stand,
as they had voluntarily signed an account, admitting the deﬁciency

for the value of which the plaintiﬁ‘ now sued.
The defendant Chunder Seekhur Roy answered that he had
tendered security for the gomashtah ; but as on enquiry it was
found to be insufﬁcient, the gomashtah was called upon by the
salt agent to furnish other security : and that under these circum

stances he was not responsible, as the demand for further security
was tantamount to a rejection of that tendered by him.
On the abolition of the Provincial Court, the case was trans

ferred to the Zillah Court of the 24-Pergunnahs.
The other defendants who represented the sureties of Hureena
rain Doss kyal, also replied that the security tendered by them

had been rejected, and that consequently they were not liable for

the demand now made.
The Zillah Judge gave judgment against the gomashtah and

weighman for the entire claim, in the proportion of §rds payable
by the former, and §rd by the latter.

He absolved the sureties

from all liability on the ground that the salt agent had rejected
their security, and called for other.
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Salt Agent
of 24—Pcrgun
nnhs, v. Chun
der
Seekhur

The salt agent appealed to the Sudder Dewanny Adawlut from
that part of the decree of the Zillah Judge, which released the
sureties of the principal defendants.

Roy & others.

By the Court, present Mr. Lee Warner.—“ The snrcties do not
deny the execution of the security bonds, but plead that because
on the enquiry which followed their presentation, the security was

pronounced to be insufficient, therefore they were rejected, and
consequently no claim can now be founded on them. It does not
appear that the security was ever actually rejected, or that the

sureties were ever formally released from responsibility :and there
fore under the precedent of Ranee Kishen Munnee, versus Mr.
Battye, page 195, new edition, page 250, vol. II. of the Reports,

they must be held liable for the demand now made against them.
I would amend the decree of the lower Court, and make the sure
ties jointly responsible with their principals in the proportions of
the entire amount respectively payable by the latter.”

Mr. Dick.—“ It is to be also observed that no further security
was ever given, that the security bonds executed by the respon

dents were never cancelled, and that the principals remained in
ofﬁce upon the strength of the security ﬁrst given.

I concur

with Mr. Lee Warner, and make ﬁnal the judgment proposed by
him.”

GURUCHURN PARAMANIK, and SADUCHURN

1840.

PARAMANIK, Appellants,
28th January.

versus
ODAYENARAIN MUN DAL, Respondent.
The purchas

THE respondent instituted this action against the appellants in

er, at a sale in
execution of a
d ec ree of
Court, of the

the Zillah Court of Hooghly, in order to recover possession of a
tank, which he alleged to have been included in certain real pro

rights and in

perty purchased by him at a sale made in execution of a decree
of Court. The defendants were found by the plaintiff in pos

terests

of a

putneedar, has
no just claim
to land situat~
ed within the
putnee talook,

session of the tank, but on the latter demanding rent for the same,

the defendants resisted the demand on the ground that the tank

was their lakheraj property. The plaintiff now sues to obtain pos~
been granted session of the tank as forming part of his purchase.
by the zemin
The defendants replied, that their father had in 1217 B. S.
dar rent-free
which

had

to a third pan

obtained from the zemindar a free grant of an old tank which had
280-81
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been ﬁlled up, for the purpose of re-diggiug it.
He put it
into order at considerable expense, and he and they have held
possession of it ever since. In 1221 one Doorga Doss Bonerjee
took the talook in which the tank is situated in putnee, but never
demanded rent for it from the defendants. It was his putnee which
the plaintiff purchased; and as he purchased only the rights and
interests of Doorga Doss, he can have no right to claim rent for
that, for which rent was never demanded by the party to whose
rights he succeeded. The Zillah Judge, after reference to the Col
lector under Section 30, Regulation II. 1819, decided in favour of
the plaintiff, on the ground that no grant of the kind pleaded by
the defendants made after the decennial settlement could legally
stand.
,
The defendants then appealed to the Sudder Dewanny Adawlut

on the same grounds as those pleaded in their answer in the Zillah
Court.

By the Court, present Mr. A. Diek.—“ The talook was sold in
putuee to Doorga Doss after the grant of the tank by the zemin
dar to the appellant’s father, and the respondent purchased the
rights and interests of Doorga Doss, who never held, and never

claimed possession of the disputed tank.

The argument of the

Judge therefore respecting rent-free grants made after the decen
nial settlement, does not apply : that will be applicable should
the rights of the zemindar be sold for arrears of revenue ;but
can never apply to the case of a purchaser of the mere rights and

interests of a putneedar, in whose tenure the disputed property
was never included. I would reverse the Zillah decree."
Mr. Tucker.—“ The tank has been improperly termed lakhiraj.
It is not lakhiraj, for it has not been exempted as such from the
general estate for which the zemindar pays revenue to Govern
ment. The zemindar himself gave a rent-free grant of it to the
appellant’s father, and subsequently sold the talook in which it
is situated in putnee. The respondent has succeeded to the rights
of the putnee, but cannot touch the previous grant to the appel
lant’s father. I concur with Mr. Dick's judgment accordingly."

5 s

281-82

1840.

ty before the
date of the air
ecution of the
putnee, and of

which the put
needar never
held
posses

sion.

/'gh’\
354 ;

w J) '

CASES IN THE SUDDER DEWANNY ADAWLUT.

.11

MAHARAJAH GURUNARAIN DEO, Appellant,
24 th February;

versus

UNUND LAL SINGH, (Mmon,) Respondent.
THIS was an action brought by Maharajah Gururnarain Deo,
in the Provincial Court of Appeal of Calcutta, on the 13th March
supersede the 1823, or 1st of Cheyt 1229, against Unund Lal Singh, a minor,
ordinary laws
of inheritance (through his guardian Gnddadhur Banerjca,) to recover possession
in large ze
of pergunnah Kosaeepar, the estimated value of which was rupees
mindarees, or
petty rajships; 11,559, 1 anna, and 8 gundahs, or three times the amount of the
Long exist~

ing family us
ages ruled to

exempliﬁed in
the case of the
zemindaree of
Pachete,
in

sudder jumma paid to Government.
The appellant rested his claim on the following circumstances ;

which
the viz., that he was the head of a family whose ancestors had held
reigninglhajah
is competent
on succession
to revoke, nae
dil'y, or conﬁrm
grants made

by his ances
tors.

possession of Chuckla Pachete for 68 generations, and of which it
was the acknowledged usage, that, on the death of the reigning
Rajah, his eldest son became his successor, and the sole master
and disposer, during his life-time, of all the landed and other pro
perty of his ancestors 3 and that all grants, drc. made by his pre

decessors, became null and void the moment that they ceased to
exist ; he having the power to revoke, conﬁrm, or modify the same,
as he might think proper. That the younger brothers, uncles,
and other members of the family were altogether dependent on
the Rajah for the time being, for their support, and were expected
to be obedient to him in all things. That, in accordance with
this acknowledged custom of the family, the appellant’s great
grandfather, Rugghoonauth Narain Deo, bestowed in the Bengal

year 1180, (or 1773 A. D.,) pergunnah Kosaeepar upon his uncle
Kunchun Lal, for the defrayment of his personal cxpences ; that he
was in possession eight years, and died in 1188 B. S., or A. D. 1781,
when Rajah Rugghoonauth Narain Deo resumed possession of the
pergunnah, collected the rents, and paid the Government dues
himself. That in 1199 B. S., or A. D. 1792, Rajah Rugghoonauth
Narain Deo died, and Gurunarain Deo, the appellant’s grandfather,
succeeded him. He retained the said pergunnah in his own posses
sion, and made his younger brother Suthurghun, manager of the
zemindaree under him ; but, in consequence of his misconduct, was
obliged, after a while, to dismiss him. That, in Kartick 1223 B. S.,
or A. D. 1816, the appellant’s father, ltugghoonauth Narain Deo,
became Rajah after the demise of his father; that in Phalgoon
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1224! B. S_, or A. D. 1817, the said Suthurghun died, having com
mended his two sons, Unund Lal Singh (the respondent) and
Kunhaee Lal Singh to the protection of Rajah Rugghoonauth
Narain Deo, who continued to support and bring them up.
On the 9th December 1818, the Collector issued a perwannah
to the appellant’s father, stating that Unund Lal Singh (minor)
was to remain possessed of pergunnah Kosaeepar, and that, if he
objected to his decision, he must bring his action in the Civil
Court. That he was preparing to do this when he died, in the
mouth of April 1819, A. D. or Bysack 1226 B. S. The appellant
maintained, that Regulation I. of 1800, on which the Collector's
perwannah is based, has reference to undivided estates held in
joint tenancy, and not to estates possessed by a single individual.
He further stated, that, under the Collector’s pcrwannah, it was
clear the pergunnah in question still appertained to the zemindary
at large. The appellant stated the annual assets of the estate to
amount to rupees 14,136, but, for the present, be conﬁned his
claim to recover possession of the pergunnah alone.
The respondent pleaded that the representations of the appellant,
regarding the bestowal of the disputed pergunnah, on Kunchun
Lal, in lieu .of food and raiment, were false 5 and that it became
his in the following manner. That the grandfather of the appel
lant’s grandfather, Bancoora Narain, had four sons, all of whom
died without heirs, save the second Suthurghun Singh Deo, whose
title was Guru Narain Deo, he had 18 sons, all of whom died
without heirs, except the eldest Bhekun Lal, the 7th Mohun Lal,
and the 8th Kunchun Lal. That Munnee Lal succeeded his father
Bhekun Lal under the title of Rajah Rugghoonauth Narain ; that
a zemindarce dispute arising between the latter and his uncle
Mohun Lal, the rajgee of Pachete was equally divided betwixt
them in 1155 B. S. or A. D. 1748, by the rulers of that time;
that they each enjoyed their respective portions for 22 years,
when Mohnn Lal dying in 1176 B. S. or A. D. 1769, his brother
Kunchun Lal got possession of his portion of the property.
The respondent further stated, that Bahadoor Lal, the son of
the said Kunchun Lal, having died, the latter, in the Bengal year
1180, A. D. 1773, adopted Suthurghun, the second son of Munnee
Lal, yielding up to the latter, by a compromise, the whole of his
moiety of the zemindaree of Pachete, excepting only the disputed
s s 2
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pergunnah, which was, by him, made over, by a deed of gift, to
Suthurghun his adopted son ; and that Mnnnee Lal, alias Rugghoo
Maharajah nauth Namin, to strengthen the right of Suthurghnn, also execut
G u r u n M ai :1
Dee, o. Unund ed a deed in his favor ; and that he, the said Suthurghun, in vir
Lal Singh.
tue of these several documents, possessed and enjoyed the disputed
property as proprietor; and that the appellant’s assertions, regard
ing the resumption of it, by Rugghoonauth Narain, are false ;
that instead of having ever been in the possession of the appellant’s
grandfather Guru Narain, the latter, in 1204 B. S. or A. D. 1797,
acknowledging Suthurghun’s rights, delivered to him a deed signed
1840.

'

and sealed both by himself and the kazec, and registered by the
Register; that, in accordance therewith, he, during his life-time,
paid the rents of the disputed property to the appellant’s grand
father, to his father, and to the appellant himself; that, for the
preservation of the minor’s rights, the Judge had appointed, ﬁrst,
Huree Narain, and, on his death, the respondent, guardains ; that,
from 1155 B. S or A. D. 1748, up to that time, more than 70

years had elapsed, during which the pergnnnah had been in the
possession of the minor's grandfather and father without any claim
being preferred to it; but that now, seeing that the proprietor

was a minor, the appellant endeavoured to oust him 3 but that,
according to the statute of limitations, the appellant had now
no claim.
He further stated that the decisions of the Sud
der Dewanny Adawlut would shew that the engagements and

grants of the appellant’s ancestors, did remain in force after their
demise.

On the 27th February 1829, Mr. James Curtis, one of the
Judges of the Provincial Court aforesaid, for the reasons set forth

in his decretal order, dismissed the appellant's case.

An appeal

having been preferred from that decision to the Court of Sudder
Dewanny Adawlut, Mr. Rattray, on the 26th March 1833, upheld
the decision of the lower Court. A review of judgment was how
ever subsequently applied for, and granted by Mr. Rattray; who
on the 21st August 1838, revoked his former decision and decreed
for the appellant. Mr. Rattray remarked, that from the corres
pondence now submitted, which took place in 1770 and 1771,
between Mr. Alexander Higginson, Supervisor of Beerbhoom, and
the Council of Revenue at Moorshedabad, and from the perwannah

addressed by the Naib Dewan to the Rajah Mnnnee Lal, it was
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quite clear that Munnee Lal was invested with the entire zemin
1840.
~_.
daree ; and that a pecuniary allowance was to be granted to Kun.
Maharajah
chun Lal, in the event of his returning to, and residing quietly at
_
Gnruna ‘
Pachete. That, consequently, the respondent’s assertions regard- Deo, ,_

ing the division of the zemindaree in 1155 B. s. or 1748 A. D.,. W Singh
between Munnee Lal and Mohun Lal; also regarding Kunchuu
Lal’s succession to a moiety of the said zemindaree on the demise
of Mohun Lal, and his subsequent gift of perguunah Kosaeepar to
Suthurghun, the respondent’s father, as well as Suthurghun’s re
ceiving a conﬁrmation of that gift from Guru Narain in 1204,
were of no avail whatever; and that it was clear the respon
dent had no permanent right in the pergunnah Kosaeepar, either
by inheritance or gift; for bad the father of the respondent real
ly succeeded to the property in dispute, by right of inheritance,
there would have been no need of a deed of gift ; and had the
zemindaree been divided between Munnee Lal and Mohun Lal,
as alleged by the respondent, separate tahoods would undoubted
ly have been recorded in the ofﬁces of the N uwab Nazim, and in
those of the Hon’ble Company, which, however, was not the

case. Adverting therefore to the foregoing points, and to the
letters of the Moorshedabad Council of Revenue, the Sudder, and
the Agent of the Governor-General at Kissenpore Chooteea, written
after a full inquiry had been made on the subject of the usage of the
family, also to the decision of the Court of Appeal for Calcutta, No.
147 of 1833, and to that of Zillah Jungle Mehals, N0. 1957, and other
documents ﬁled, it is placed beyond doubt, that, by the ancient
custom of this family, the regining Rajah is succeeded by his eldest
son ; and that the other sons as well as the minor branches of the

family receive merely an allowance for their subsistence ; and fur
ther that the successor to the raj has full power to annul, cancel,
alter, modify, or conﬁrm the arrangements of his predecessor, as
to him may seem ﬁt. Mr. Rattray likewise referred to the de
cisions passed by the Sudder Dewanny Adawlut, in the case of
Jykissen Chuckerbutty, on the 29th May 1838, and in the case of

Booputtee Lal, on the 3rd October 1817, as upholding the
claim of the appellant ; and observed, with regard to the statute
of limitations as affecting this case, that it was not applicable;
the right of every succeeding Rajah to revoke the grants of his
predecemor, having been fully and satisfactorily established, and
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the present suit having been instituted within four years of the
appellant’s succession to the raj.
Maharajah
On the 2d December 1839, the case came on before Mr. A. Dick,
G u ru n a rain
who
recorded his opinion as followa He admitted that the Eng
Dec, '0. Unund
Lal Singh.
lish correspondence proved that Rugghoonanth Narain was in
vested with the zemindaree by both the NuWab Nazim and the
Hon’ble Company, and that an allowance was made for the sup
port of Knnchun Lal; but he did not ﬁnd it proved, by any
document, that the Rajah had actually got possession of the
whole zemindaree, or that Knnchun Lal had ever drawn his a1
lowance 3 on the contrary, it appeared, to him clear, from the ex
hibits of the respondent, that subsequent to the Nuwab’s perwan
nah, Rugghoonauth Narain agreed to give up the disputed per
gunnah Kosaeepar to Knnchun Lal on the latter’s foregoing all
claim to the remaining portion of the zemindaree ; and it was
not meet that an amicable arrangement, which had been acted
upon for so long a period, should be set aside on the mere pre
1840.

text of family usage; he therefore differed in opinion with Mr.
Rattray, and was for upholding the decree of the Provincial Court
of Appeal, in favor of the respondents.
The case next came before Mr. Lee Warner, who, on the 24th
February 1840, gave judgment as follows :—
“ On a careful and attentive perusal of the whole of the proceed
ings, held in this case, together with the whole of the documents
exhibited by the parties, I am of opinion that the claim of the
appellant is just and valid. Mr. Curtis states in his decision that
the zemindaree had been divided in 1155 B. S. or A. D. 1748, be
tween Mohun Lal and Munnee Lal ; yet it is proved that in 1178
B. S. or A. D. 1771, 23 years afterwards, Rajah Rugghoonauth Narnia
(alias Munnee Lal) was invested with the usual khelat, and ac

knowledged by the Hon’ble Company sole proprietor of the entire
zemindaree ; the petition of Knnchun Lal, claiming a moiety of
the same, being dismissed, and he informed, that, as a descendant
from the younger branch of the family, he would obtain an allow
ance, suitable for his maintenance, on repairing to Pachete. Such

a decision manifestly disproves the alleged partition, and upholds
the supremacy of Rugghoonauth Narain. Another ground on which
Mr. Curtis’ decision is based is the statute of limitations, as con
tained in Section 14, Regulation III. of 1793 ; and Section 3 of
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Regulation II. of 1805; but the real period at which Rugghoo
nauth Narain appears to have been dispossessed was the 9th De
cember 18l8, the date of the Collector's perwannah ,' for, up to
that date, there was no dispute between the respondent and appel
lant regarding Kosaeepar, which had been temporarily granted,
according to family usage, for the maintenance of Kunchun Lal,
and was in the pessession of his family with the Rajah's consent
and concurrence ; but, indepemlent of such consent and concurrence
the respondent does not possess any right whatever to the said
pergunnah, which is, without any doubt, part and parcel of the
zemindaree of Pachete. The order of the 4th May 1771 is con
clusive as to the integrity of the zemindaree contended for by the

359
1840.
Maharajah
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appellant ; and with advertenee to the order, and the reasons above

stated, I concur with Mr. Rattray.”
The decree of the Provincial Court was accordingly reversed,
and a ﬁnal decision recorded in favour of the appellant.

NEERMULEE BEBEE CHOWDRAIN, Morena, and G0
BIND RAI, GUARDIAN or ZYGHUM-U-ZU MAN, A
mnon son or Anoon-Lius Cnownnann,
nncnssnn, Appellants,

1840.
20th April.

versus

ASSUDONISSA BEBEE, PAUPER, DAUGHTER or As
SUD-U-ZUMAN Cnownnnnn, DECEASED,
Respondent.
THIS was an appeal from the decision of the Civil Court of Raj
shahye, in which district the present respondent (Assudonissa)
sued her brother Abool‘lais Chowdhree, to obtain possession of
Kismut Buglahor, 6:0. in all twelve mouzahs, given to the said
Assudonissa by her mother Salihonissa Chowdrain, in lieu of the
proportional share corresponding with 5 annas, 6 gundas, 2 eowries,
and 2 krants of half or eight annas of Turruf Ghuttael pergunnah
Silburs, to which she was entitled by law. The suit was laid at
5,803-0-9-2-2, being three times the sudder jumma payable to Go
vernment.
The plaint set forth that Salihonissa Chowdraiu was registered
as proprietor and malgoozar of an 8-anna share of Turruf Chut
tael pergunnah Silburs ,- this she had-farmed out to Kalipershaud
286
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Sundyal from 1233 to 1238 B. S. In the year 1237 B. S. Saliho
nissa made over to plaintiff a 5 anna, 6 gunda, 2 cowrie, 2 krant
share or §d of half Turruf Ghuttael ; instead however of allowing her
to receive fractions from the whole Turruf, Salihonissa separated 12
mouzahs, equal in value to about a four anna share of the whole
zemindaree, and gave this to plaintiff under a hibbehnameh.
This deed was registered by the Chowdrain’s mookhtar, with the
knowledge of Gholam Abool-lais the defendant. After the re
gistry of the hibbehnameh, the plaintiff’s mother wrote to the

ijaradar (who farmed the 8 anna share of her property) to the
effect that he was to give plaintiff possession of the mouzahs en
tered in the hibbehnameh, mentioning at the same time that
whatever loss the farmer might sustain by these villages being
separated from his ijara, should be made good by the Chowdrain
from the remainder of her property. Gholam Abool-lais (the
defendant) gave in several petitions to prevent the registry of the
hibbehnameh, during the life-time of the plaintiﬁ"s mother; and
the ijaradar being in league with him did not give plaintiff pos—

session as directed, until he recieved a further written authority
in the form of an ummulnameh from Salibonissa in Kai-tick 1237
B. S., when he put the plaintiff into possession of the mouzahs

given her by her mother, which plaintiff retained until the death of
the Chowdrain in 1238. On this the ijaradar made an application
to the Joint Magistrate of Bagoorah to dispossess the plaintiff; the
Joint Magistrate made plaintiﬁ’s husband enter into recognizances,
not to exercise any authority in the disputed property until

further orders ; the plaintiff dissatisﬁed with this order instituted
an appeal to the Commissioner, who took security from both par
ties to the amount of 5,000 rupees each, that neither should in
terfere in the estate until the case had been formally decided.
The plaintiff was on the point of entering a regular suit in the Civil
Court to obtain possession of the property, when the defendant
took possession of the whole 8 anna share of the pergunnah Sil
burs, in which the contested mouzahs were situated. The plain
tiff accordingly sued for the villages made over by deed of gift,
and stated that her claim was entirely founded on the hibbeh
nameh, which was duly registered and attested.

The defendant Gholam Abool-lais in reply stated that the hib
hebnameh having been improperly executed, could not be receiv
286-87
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ed in evidence of the claim of plaintiff ; he alluded particularly
to the fact of the cazee’s seal having been afﬁxed three hours
after nightfall in opposition to the rules in such cases, and to the
custom of the country. The defendant further stated that the
hibbehnameh (allowing that it was legally executed) was invalid
without possession; and as the plaintiﬂ' herself admitted that
she had not had possession for any length of time notwithstand
ing her repeated applications, made during a number of years,
this was sufﬁcient to set aside the claim preferred on the hibbeh
nameh. The defendant added that he retain possession of the
whole of the property left by his mother in his hereditary right :
and as the plaintiff had never given any consideration for the es

tates she claimed, there was no sufﬁcient reason why they should
be separated from what he now enjoyed as sole male heir to his
mother, and the hibbehnameh was of no avail to set aside his here

ditary claim.
After the death of the original defendant, his son (the present

respondent) carried on the defence of the suit by his guardians,
On the 5th May 1837, the Zillah Judge gave judgment in fa
v0ur of plaintiff, on the ground that the hibbehnameh was go
nuine, having been executed by Salihonissa, as proved by the pe
tition given in by her to the Joint Magistrate, stating that she
had executed such a deed on the 2d Assaur 1237 B. S., and that

this deed was duly registered by the Register of Rampoor by the
mookhtar of Salihonissa. The Judge considered the defendant’s
argument, as to the invalidity of the document on account of the
cazee's eal having been impressed three hours after dark, totally
insufﬁcient; for had the defendant considered the deed invalid, he
would not have exerted himself so much to prevent its registry;

for this reasons, together with advertenee to the many discrepan
cies in the depositions of defendant's witnesses, the J udgc ordered
that the plaintiff should be put into possession of the estates
enumerated in the hibbehnameh.
The defendants appealed from this decree to the Sudder De

wanny Adawlut.
On the 21st January 1840, the case was brought on for hearing
before Mr. Lee Warner, who thus recorded his opinion. “ It ap-.
pears that Salihonissa Chowdrain was twice married, ﬁrst to Golam

Sultan, and secondly to his younger brother Assud-u-zuman : by.
T '1‘
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the latter she had two sons, viz. Azeem-u-zuman and Gholam

1840.

Abool-lais (appellant’s father,) and one daughter, Assudonissa, the
Neermulee
Bebee Chow
drain
and
another,
'0.
A as u d on i see

Bebee.

respondent.

Azeem-u-zurnan having died childless before his

mother, his brother Gholam Abool-lais became the only male heir
to the property. Salihonissa on the marriage of her daughter
Assudonissa executed the hibbehnameh, on which the respondent
now rests her claim to the twelve mouzahs therein enumerated.
This deed made over the said villages to respondent, in lieu of a
5 annas, 6 gundas, 2 eowries, 2 krants share of Turruf Ghuttael,
pergunnah Silburs. The villages claimed do not appear to have
been separated during the lifetime of the Chowdrain, and made
over as a separate estate to the daughter, nor enjoyed by her as
such 5 and as a gift without seizin is invalid under the Mahomedan
law, I would reverse the decree of the lower Court, with leaVe,
however, to the respondent, to sue the party or parties in posses
sion of her mother’s property, for her legal share in right of in
heritance."

Mr. Rattray concurred, and made ﬁnal the judgment proposed
by Mr. Lee Warner.

MOFEEZOODDEEN, Appellant,

1840.

'

versus

6th June.

RAM RUTTUN ROY, Respondent.
The defen
dant having
failed to ap
pear in the

Court of Origi-I
nal jurisdic
tion, and hav
ing shewn no
good
reason
for the default,
the
Court
would not en

tertain

of which the defendants were stated to have forcibly dispensessed
them.
The Principal Sudder Ameen Syed Abbas Allee (to whom the
case was referred) after a local enquiry, gave the plaintiffs a decree

for a portion of their claim!

The decree was exparte, the defen

his

appeal or enter
into his objec
tions to the

claim.

THE respondent sued the appellant and certain others in the
Zillah Court of Dacca for the sum of 1,519 rupees, the value of
the produce of certain lands, the alleged property of the plaintiffs,

dants neither having attended to defend the suit, though it had
been pending for one year and ten months, nor appeared before
the ameen who was appointed to conduct the local investigation.
The Zillah Judge Mr. Cooke conﬁrmed the Principal Sudder
Ameen’s decree.
,

The appellant preferred a special appeal to the Sudder Dewanny
Adawlut, which was admitted.
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Mr. D. C. Smyth.—Thc defendant did not appear in the Princi
1840.

pal Sudder Ameen’s Court, in which the case was pending for one
year and ten months : he has shewn no good cause for the default,
Mofeezood
deen, v. Rm
and he cannot now be permitted to object to the claim.
Ruttun Roy.
Appeal dismissed accordingly.

E. K. HUME, Appellant,
versus

1840.
6th June.

R. VAUGHAN, RECEIVER, Respondent.

THIS was an action instituted in the City Court of Dacca by
Thomas Bird and Johannes Sarkies, guardians of the minor chil
dren of the late Johannes Stephen, against the appellant, for the
recovery of 30,000 rupees under the following circumstances :—
The plaint set forth that the late Miriam Beebee alias Mary
Hume, had by a will dated 22d April 1831, bequeathed her real
property in equal proportions to the respondent, and the minor
children of the late Johannes Stephen, with a legacy to the latter
of 30,000 rupees ; that the respondent had taken out probate of
the will from the Supreme Court, and had thus obtained posses
sion of the entire estate of the deceased; and that the plaintiffs
as guardians of the minors could get no account of the property
from the respondent, and consequently brought the present action
for the legacy of 30,000 rupees, stating their intention to sue
hereafter for the minor’s portion of the real estate.
The respondent admitted the execution of the will, and the fact
of his having obtained probate : but pleaded that in consequence
of certain proceedings having been instituted in the Supreme Court
with a view to set aside the will, a. Receiver had been appointed
by that Court for the entire estate of the late Miriam Beebee, to
whom he had made over all his accounts, &0. ; and that conse
quently he was no longer liable, in his capacity of executor, for
the present claim.
The Ofﬁciating Judge cf Dacca, Mr. J. F. G. Cooke, passed a
decree in favor of the claim, directing payment of the legacy by
the defendant. From this order the defendant appealed to the
Sudder Dewanny Adawlut. While the case was pending in the

Zillah Court, Sarkies withdrew from the guardianship of the
minors ; Bird, the other guardian, died after the appeal had been
r 'r 2
289
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E. K. Hume,
v. R. Vaughan.

brought into the Sudder Court.

Mr. E. Macnaghten was origi

nally appointed Receiver by the Supreme Court, and was succeeded
by Mr. R. Vaughan, who was made a party to the appeal.
By the Court, Messrs. D. C. Smyth and J. F. M. Reid.—“ We
are of opinion that the Judge was right in originally taking cog
nizance of this action ; but as it appears that no guardian has been

appointed by the Zillah Court since the death of Bird, and that
the adjudication of the several points connected with, and the
questions arising out of the will of the late Miriam Beebee, is, by
consent of parties,* now pending in the Supreme Court, we consider
that the decision of the lower Court should be set aside, and the

claim preferred in the Dacea Court be left for the decision of the
Supreme Court."
The decree of the lower Court was accordingly set aside, and
the claim left for further prosecution in the Supreme Court.

1840.

NAWAB SYED MAHOMED ALI KHAN, Appellant,
versus

18th June.

NIGARARA BEGUM, WIDOW, NAWAB SYED MAHOMED
REZA KHAN, and NAWAB SYED MAHOMED HUSSEIN
KHAN, Sons, Hams or Nawss SYED Noonoonnsnn

MAHOMED KHAN, Respondents.
THIS was an action instituted by the appellant in the Zillah
Court of 24-Pergunnahs to obtain possession of certain property
situated in Talookah Chitpore, under the following circumstances
sequence of a
slight differ as set forth in the petition of plaint :—
ence in the
Nawab Syed Mahomed Tukkee Khan had two sons, viz., Syed
Opinion of the
d e e i d i n g Noorooddeen Mahomed Khan and Syed Mahomed Hadee Khan,
A review of

judgment hav

ing been ad~
mitted in con

Judges,

held

that their opi
nions were not

thereby

can~

the latter the father of the plaintiff. Syed Mahomed Hadee Khan
having died before his father, the plaintiff was taken charge of

celled but are
to be taken
into accountin
the ﬁnal dis~

and supported by Nawab Syed Mahomed Tukkee Khan his grand
father, who on the 22d Asin 1226 B. S. (corresponding with 7th
October 1819 A. D.) executed to him a gift of the property now
posal of the
in dispute. Having done this he went to Moorshedabad, in order
case.
' The words in italics are a literal translation of the terms used in the

Court’s decree, but the proceedings in the Supreme Court appear to have been
a bill and cross bill.
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to enter into negotiations for the plaintiff’s marriage, and there
1840.
died in Aghun 1227 B. S. Nawab Syed Noorooddeen Mahomed
Khan, the plaintiff's uncle, then took possession of the whole of Nawab Syeil
Mahomed Ali
his father’s estate, ejecting the plaintiff from what belonged to Khan, 1:. Ni
him, This led to summary proceedings in the Civil Courts, which garara Begum
and Others.
upheld the plaintiff’s right of possession. The Nawab then insti
tuted a civil action against the plaintiff in the Provincial Court of
Appeal for the Division of Calcutta, which was adjusted between
the parties, and the case disposed-of on compromise between them
on the 9th February 1826. The adjustment was made on the
conditions that the Nawab should give his daughter in marriage
to the plaintiff, and that his eldest son Syed Mahomed Reza Khan
should marry the plaintiff’s sister. The Nawab neglected to ful
ﬁl the conditions, and died on the 6th Bhadoon 1239 B. S., suc
ceeded by the defendants his heirs, viz. his widow and sons. They
have also refused to adhere to the terms of the compromise, which
the plaintiff therefore considering as cancelled, sues to establish
his right to the property given to him by his grandfather.
The defendant Nigarara Begum answered denying the deed of
gift pleaded by the plaintiff. She further stated that the pro

perty agreed to be made over to the plaintiff on the adjustment
in the former suit taking place, was in his possession ,- and that
the conditions respecting the intermarriages were null and void,
as the Nawab and the defendant (the parents) had no right to en
ter into such engagements, marriage being dependent on the will
of the parties themselves.
The plaintiff replied that the parents had full power under the
Mahomeda-n law to enter into contracts of marriage for their
children.
The Zillah Judge observed that, according to the engagements
upon which the former suit between the late Nawab and the pre
sent plaintiff was adjusted, it was agreed that the present plain
tiff should have certain property in various localities, and should

give up his claim to the rest ; and that the intermarriages should
take effect as stated by the plaintiff. That this last, however, did
not appear to be by any means a main condition of the agreement,

and in fact had not been so considered by the plaintiff, for had it
been so, he (the plaintiff) would not have consented to carry out

the other provisions as long as this one remained unfulﬁlled,
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whereas the fact was that the plaintiff had taken possession of his
portion of the property under the deed of adjustment, and had
Nawab Syed never made any complaint as to the non-fulﬁlment of the condi
Mshomed Ali
Khan, '0. Ni tions respecting the marriages during the life-time of the late
garara Begum Nawab.
For these reasons the Judge was of opinion that the pre
and others.
sent claim which was urged on the ground of the violation of
1840.

contract could not be maintained, and accordingly dismissed the
plaint.
The plaintiff then appealed to the Sudder Dewanny Adawlut.
By the Court, present Mr. Braddon.—" The terms on which the
former suit was compromised were principally these, viz. that the

late Nawab Syed Noorooddeen Mahomed Khan should defray the
expences of the marriage of his son with the plaintiﬂ's sister, and
also of his daughter’s marriage with the plaintiff ; that the present
plaintiff should give up to the late Nawab mouzah Chitpore and
the rest of the property claimed by him, receiving from him a

house and certain other property which was speciﬁed. Agreeably
to these conditions the late Nawab obtained possession of Chitpore :

but for seven years neglected to carry out the other conditions
respecting the marriages. On his death the plaintiﬁ' instituted
the present action, urging that the terms of adjustment had been
violated, and claiming the property now in dispute, under a deed
of gift executed to him by his grandfather. The point for con
sideration is whether, under all circumstances, the agreement en
tered into by all the parties to the former suit is to be upheld or
cancelled. Now the evidence clearly proves that the clause in the
agreement respecting the meninges contains the main condition
on which the compromise was made ; and the probabilities of the
case tend to the same conclusion, for the present plaintiff con
sented on that condition only to give up very extensive and valu
able property, of which he was in possession under an order of
Court, and to receive property of comparatively triﬂing value in
stead. The defendants have got the property, but refuse to ful
ﬁl the conditions on which it was made over to them. I am of

opinion that as the main condition has been violated, the entire
agreement must be set aside, and the plaintiff be put in the same

position as that in which he stood before the compromise, and
that the property now sued for be restored to him.
cordingly reverse the decree of the Zillah Court.”

291-92

I would ac

CASES IN THE SUDDER DEWANNY ADAWLUT.

367

Mr. F. C. Smith concurred with Mr. Braddon, and ﬁnal judg
1840.
ment was passed accordingly.
'
The respondent, Nigarara Begum, applied for a review of the Nawnb Syed
Mahomed Ali
above judgment, which was admitted by the deciding J udgcs on Khan, 1:. Ni—
Begum
the ground that in regard to one point there appeared to be a. garara
and others.
difference of opinion between them. Mr. Braddon declared his in
tention not to have been to bar the heirs of the late Nawab from
an action to contest the authenticity and validity of the deed of
gift, as that had not been decided upon in the former suit, but
only to place the present plaintiﬂ' in the same position in which
he stood before the compromise was entered into. Mr. Smith on
the other hand intended that the present judgment should be con
clusive of the plaintiff’s right against the defendants.
The case was then laid before Mr. D. C. Smyth, who diﬁ'ered
with both the Judges who had already pronounced judgment, and
was for conﬁrming the decree of the Lower Court.
Mr. Tucker concurred in all points with Mr. Braddon, and made
ﬁnal the judgment proposed by him.
The respondent then presented another petition urging that on
the admission of the review, the opinions of the former Judges
could no longer be taken into consideration 5 and praying that as
Mr. Tucker was opposed by Mr. Smyth, the case might be sent
on for another voice.
The point was referred by Mr. Tucker to the Court at large, and
argued before Messrs. Rattray, Lee Warner, and Reid, who record
ed the following opinion thereon :—
“It is evident, that if the opinion of Mr. Braddon, as recorded

in his roobukarees of the 28th February and 25th September 1837,
viz. that the heirs of the late Nawab Soulut Juug Syed Noorood

deen Mahomed Khan, after the restoration of the disputed pro
perty to the appellant, were at liberty to sue to prove their right
to it on other grounds than the razeenameh and soolenameh ﬁled
with the proceedings, had been so understood by Mr. F. C. Smith,
that gentleman, instead of recording a ﬁnal judgment, would have
sent the case on to another Judge : inasmuch as, on discovering Mr.
Braddon's intention, which he had before misunderstood, and dissent
ing from the judgment involved in it, he concurred in admitting the
review under which the case should be further heard.

Being of

opinion that the judgments before recorded were not cancelled by
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the admission of the review, but stand in their full weight unaﬂ'ect
ed by that proceeding, the Court do not think it was incumbent
Nawn-b Syed
M ahomed Ali
Khan, 0. N i
garara Begum
and others.

on Mr. Tucker, concurring as he did in all points with Mr. Brad
don, to send on the case for another voice."
The petition was accordingly rejected.

MUSSUMMAT FUKHRONISSA, WIDOW, and MUSSUM
1840.
24th June.

MAT BILKEESONISSA, DAUGHTER 0s SHAH Hus
SUN Ruzzm, nscmssn, Appellants,
versus
SHAH ALLY BUZZAH, Respondent.
THE SAME RESPONDENT,
versus
THE SAME APPELLANTS.

According
to the Maho~
medan

law,

the betrothal
made by a fa
ther of his

daughter dur~
ing her mino
rity, cannot be
set aside by
her on coming
of age ; but
sheiswarrant
ed neverthe
less in refus

ing to leave
her parents'
protection un
til the pay
ment of the
mohur moujjil,

or
dower.

exigible

THIS was an action brought in the Zillah Court of Pumeah on
the 27th January 1835, by Shah Ally Ruzzah, (the respondent,)
against his uncle Shah Hussun Ruzzah, husband of Mussummat
Fukhronissa, and father of Mussummat Bilkeesonissa, to obtain
possession of the said Bilkeesonissa, she having been betrothed by
her father Shah Hussnn Ruzzah to the plaintiff.
The plaintiff set forth that on the death of plaintiff’s father, his
brother Shah Hussun Ruzzah became his guardian, and in this
capacity betrothed his daughter Bilkeesonissa to his ward Shah
Ally Ruzzah (the plaintiff) both being at the time minors, and he
likewise wrote a kabemnameh or deed of dower for the sum of two
lakhs of rupees. Shah Hussun Ruzzah as guardian signed this deed
on the part of his ward (his nephew) before witnesses. The plain
tiff on coming of age demanded Bilkeesonissa from her parents,
the defendants, she having been betrothed to'him; the parents

declined interfering, and referred plaintiﬂ’ to the woman herself,
who having refused to leave her father’s protection, was the cause
of this action being brought in the Zillah Court of Purneah. The
suit was laid at rupees 10,000.

The defendants in reply stated that it was not incumbent on
the woman to leave her parent’s protection; the betrothment
having taken place when both parties were minors, and conse

quently not binding on either on coming of age, nor were they
203
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bound to abide by the agreements made by their respective guar
dians during their minority ; Bilkeesonissa therefore being new of
age, and not wishing to go to the plaintiff as his wife, could not
legally be compelled to do so. The defendants further added that
a second reason for the demur on the part of Bilkeesonissa was
the non-payment of the dower of two lakhs of rupees, which they
asserted was essentially necessary according to the Mahomedan
law, before the man could compel the betrothed woman to leave
her parents; allowing that the betrothal made when she was a
minor held good, still as one clause of the deed of dower expressly
set forth that one-third of the whole dower was to be paid by the
plaintiﬁ‘ previous to his demanding Bilkeesonissa from her parents,
they contended the betrothal was in abeyance until the third of
the two lakhs of rupees was paid, and until then the plaintiﬂ‘ had
no legal right to the person of Bilkeesonissa.
The Judge after hearing the arguments adduced, in accordance
with Clause 3, Section 3, Regulation VI. of 1832, summoned
Moulvee Rukunoddeen Khan, Principal Sudder Ameen, and Moul
vee Syed Amadoodeen Irtizah, the mooftee of the Adawlnt, to sit
with him as assessors, and the case was brought on for hearing
before the Judge and these ofﬁcers.
_
The Principal Sudder Ameen thus recorded his opinion :—“ It
appears that Shah Hussun Ruzzah, one of the defendants, accord
ing to the authority vested in him as father of his child, betrothed
his daughter Bilkeesonissa to Shah Ally anzah, the plaintiff, in
presence of witnesses. In all Mahornedan law books it is agreed
that the m'kah or betrothal made by a father cannot be annulled
by a daughter on her coming of age. It is competent however to,
the woman to refuse the man consummation of the marriage until
she has received the mohur moujjil or exigible dower, nor can the
man take the woman from her parents without having ﬁrst made

good this sum. In this case however the exigible dower amount
ing as it does to so large a sum as one-third of two lakhs of rupees,
and as the law books state that the exigible dower or mohur mozq'jzll
shall not be more than one thousand rupees,* it does not appear

to me just that the parents of the betrothed should exact so large
' This part of the opinion of the Principal Sudder Ameen is at variance
with the Mahomedan law, which does not restrict the amount of exigible
dower.
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a sum from the plaintiff. The nikah however having been made
by Shah H nssun Ruzzah as Wullee Mnjbir (or Jabir) or authorita
Mussummat
F n k hr 0 nissa tive guardian, cannot be set aside, had this ceremony been per
and another, a. formed by any other than the WulIee quibir, the daughter on
S h a h Ally
coming of age could have acted as a free agent but not under the
Ruzzah.
circumstances of this case.”
The mooftee of the Court recorded his opinion of the case to the
following effect :—-“ From the plaint it appears that the possession
of the person of Bilkeesonissa is the plaintiff’s object, she (when a
minor) having been betrothed by her father to him. The defen
dants demur to this claim for two reasons. 1st.—That of the nikah
having been made when both parties were minors, and it being
therefore in the power of either party to rescind the betrothal on
his or her coming of age. 2d.——That the non-payment of the mohur
nwujjil, as agreed to by plaintiff in the Zrabeemzamek, is sufﬁcient
ground for Bilkeesonissa not surrendering herself to the plaintiff and
______

establishing the invalidity of the attack.

In my opinion therefore

the chief points to decide in his case are, 1st. Whether according
to the Mahomedan law the nilrah of Bilkeesonissa to the plaintiﬁ' by
her father during her minority, is valid or not ; and 2ndly.

Is the

said Bilkeesonissa justiﬁed in refusing to surrender herself to the
plaintiff as his wife, on account of her not having received the mokur
mmde or exigible dower? According to the highest authorities
in Mahomedan law this m'kah cannot possibly be annulled, for the
m'kah having been performed when the girl was under age and by
him who was Wallee llarjbz'r, it is to all intents and purposes
binding—the act of the father in betrothing his daughter having
left her no power to act contrary to the compact entered into by
him. With respect to the second point, the law books already
adverted to state, that it is not binding on the woman to go to
the house of him to whom she is betrothed without ﬁrst receiving
the mokur moqijil ,- on the contrary it is strictly enjoined that she
shall not allow him any intercourse with her until the amount of
this moh-ur moujjil, or exigible dower be paid. I think therefore
that on payment of exigiblc dower, Bilkeesonissa should go to the
plaintiff as his wife."

The Zillah Judge, Mr. H. Nisbet, after receiving the opinion of
the Principal Sudder Ameen and the mooftee of the Court gave a

decree, ordering that the plaintiff should receive Bilkecsonissa as
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his wife on payment of the exigible dower, which was not to be
more than one thousand rupees, following in this respect the opi
nioa of the Principal Sudder Ameen.
From the above decision the defendants appealed to the Sudder
Dewanny Adawlut.
The Court observing that Bilkeesonissa had not been made a
party to the suit, set aside the judgment as incomplete, and re
manded the case in order that the omission might be supplied.
A supplemental plaint having been ﬁled by the plaintiff including
her as one of the defendants, Mr. Pringle who had succeeded to
the Zillah Judgeship, gave judgment, awarding to the plaintiff
possession of the person of his wife Mussummat Bilkecsonissa, on
payment of the exigible dower, to the amount of lrd of the two
lakhs of rupees as speciﬁed in the deed of settlement.
Both parties, dissatisﬁed with this decision, appealed to the
Sudder Dewanny Adawlut ,—-the plaintiff from that part of the
order which related to the payment of the exigible dower; the
defendant from that part which maintained the validity and bind
ing nature of the betrothal, and the case was ﬁrst brought to a
hearing on the 16th of June 1840.
The sitting Judge (Mr. D. C. Smyth,) considering that the de
cision of the case depended entirely on the Mahomedan law, took
the futwa of the law ofﬁcer on the following questions :—
lst. In the case of a daughter’s nilcak being performed by her
father during her minority, has this daughter on coming of age

the power to rescind or set aside the ni/cah 7
2dly. Can the respondent, without payment of the mohur
mauﬁil, (which in this case is equal to lid of her marriage settle
ment, and which deed of settlement both parties admit- to have been
formally executed) compel the woman to leave her parents against
her will Z The law ofﬁcer gave the following reply to the questions
submitted. To the lst.—“ According to the Mahomedan law, when
the father has once made a nikah of his daughter, (she being a
minor,) she has no power when of age to act contrary to the
agreement entered into by her parent, because the father or grand

father being Wullee Alaibir or Jabir [authoritative guardian] no
power can anunl or dissolve the nikah made by him." To the
2nd. -_“ According to the Mahomedan law, the man cannot take the
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betrothed woman from her parent's protection without payment
of the mohur nwrg'j-il.”
The Judge (Mr. D. C. Smyth,) thus recorded his opinion of the
case. “I consider Mussnmmat Bilkeesonissa justiﬁed in refusing
to leave her parents, without ﬁrst receiving the exigible dower, this

being in accordance with the futwa given; and it appears to me
that it is incumbent on the respondent to pay the exigible dower,
amounting to the third part of two lakhs of rupees,-this being the
(lower settled on Bilkeesonissa at the time of her betrothal. I

would conﬁrm the Zillah decree in this its principal part.

There

are some expressions in the Zillah J udge’s order, about the woman
not contrth another marriage in the interval during which she
may not be made over to the plaintiff, which I would treat as so

much surplusage and unnecessary to the completeness of the judg
ment of the Court.”
Mr. Lee Warner concurred with Mr. Smyth, and ﬁnal judgment
was passed accordingly. '

BULBHUDDUR BHOURBHUR, alias BULBODUB. SREE
CHUNDUN MAHAPATUR, Appellant,

1840.
29th July.

versus
RAJAH JUGGERNATH SREE CHUNDUN MAHAPATUR,
Respondent.
THE appellant instituted the action, from which arose this ap
peal, against the respondent, before the Superintendent of the tri
butary mehals in Cuttack, to obtain possession of the raj of the
fort of Bankee, and its appendages.
The plaint set forth, that the killah of Baukee was held in his
own
right by Brij Beharee Sree Chunduu Mahapatur, the plaintiﬁ"s
Rajahz—claim
The plaintiff

sued to obtain
possession of
the raj of one
of the tribute.—
ry mehals in
Cuttack,
as
heir to the late

dismissed

on paternal grandfather; who, in the ﬁrst instance, gave his son Petum

proof that the
plaintiﬁ‘ was
the son of the
late Rajah by a
slave girl, and
as such not 6D!
titled to sue.
ceed.

her, the plaintiff's father, in marriage to the daughter of one
Bhullai Chumpit in the form termed “ phool beahee ;"* that the
plaintiff was the issue of this marriage :—that after the plaintiff's
birth his father married two other wives; viz. the daughter and
niece of the Rajahs of Goomsoor and Bodh. On the death of plain
tiff’s grandfather, his son, the plaintiff’s father, succeeded to the
raj. He became insane. On this, the plaintiffs grandmother took
" "See Report at pages}? of this volume.
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him and his mother to Cuttack, and applied to the Superintendent
to have the plaintiff put on the guddee. No order was passed on
this in consequence of the plaintiff’s father being still alive. The

1840.

Bulbhudd ur
Bhourbhur and
plaintiff's father died, on which the plaintiff set out for Bankee, another, versus
J ugger
but was informed on the road that one Dass Dhowl had taken nRajah
ath S ree
possession of the raj. The plaintiff applied to the Superintendent. Chundun Ma
patur.

In the mean while it appeared that the step-mothers of the plain
tiif, and other members of his father’s family, had, by means of

forged documents, set up a claim in behalf of Dass Dhowl, alleg

ing that he had been adopted by the plaintiff’s father under the
name of Juggernath Sree Chundun Mahapatur, and obtained an
acknowledgment of his rights from the Commissioner of Cuttack.
The plaintiff made various applications with a view to the recovery
of the raj, but was referred to a suit under Regulation XI. 1816 ;
which he accordingly now institutes.
The defendant replied, that he was the collateral relation of the

late Rajah Petumber Sree Chundnn, being lineally descended from
the same common male ancestor: that the Rajah having no child
of his own, who could legally succeed him, adopted the defendant,
and placed him in the raj. The plaintiff“ is the son of the late
Rajah by a slave girl, and, according to usage, cannot succeed to
the guddee.
The Superintendent being of opinion that the plaintiff had failed
to establish his parentage on his father’s side, in the manner set
forth in his plaint, and that the proof went to shew that he was
the son of a slave girl, and, as such, not entitled to succeed to the
raj, dismissed the claim.
On appeal to the Sudder Dewanny Adawlut, the decree of the

Superintendent was conﬁrmed by Mr, Biscoe, one of the Judges
of the Court.
SUDDER BOARD_OF REVENUE, Appellants,
1840.

versus
14th August.

SHEEBPERSHAD MUNDUL, Respondent,
THIS was an action instituted by the respondent against the
Collector and others, in the Zillah Court of Beerbhoom, for reco

very of possession of a portion of land which the plaintiff claimed
as appertaining to a putnee tenure which he (the plaintiff) had
297
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purchased at public sale. The reply of the Collector was to the
effect that the land now sued for formed portion of an estate called
mehal ordered Chur Gobra, which had been resumed by a decree of the revenue
for resumption
by a decree of authorities, subsequently conﬁrmed by the Special Commissioner
the
Special appointed under Regulation III. 1828, and that therefore the Civil
Commissioner
appointed un Courts had no jurisdiction.
The plaintiff had been ejected by
d e r Re g u la
tion Ill. 1828, parties to whom the Collector had given a farm of the resumed
a mere plea by lands.
The decision of the case, in the judgment of the Zillah
1840.

w...—

the
revenue
is u t h o r i t i es
that the lands
belonged
to
the resumed
mehal does not
arrest in limine
the jurisdic
tion of the Ci“
vil Court.

Judge, rested entirely upon the determination of the fact whether
the contested lands formed part of the putnee of the plaintiff, or
of the estate resumed under the sanction of the decrees of the re
venuc authorities and the Special Commissioner. The Judge pro
ceeded to the spot, and after taking evidence, decided that the
land appertained to the putnee of the plaintiff, and gave judgment
in his favor accordingly.
An appeal was preferred to the Sudder Dewanny Adawlut by
the revenue authorities on the same ground of a want of jurisdic
tion in the Civil Courts to take cognizance of the case. This
ground of objection was declared by Mr. Lee Warner to be valid.
He was of opinion that as the Collector had taken exception to the
jurisdiction of the Zillah Court (which plea had been again urged
in the appeal stage,) the Civil Court could not take cognizance of the
claim,but must refer the plaintiff to the Collector and to the Special
Commissioner appointed for the investigation of all such cases.
Messrs. Smith and Biscoe were of opinion that the jurisdiction
of the Civil Courts was not barred. They observed that had the
dispute concerned land included in the decree of the Special Com
missioner, the Civil Courts could not have adjudicated the claim,
but as it was clear from the evidence that the land now sued for
'was not so included, but was distinct from that which had been
declared liable to resumption, the Civil Courts were perfectly com
petent to take cognizance of the action in its present form ; the
mere exception taken by the Collectof being altogether insufﬁcient
to bar the jurisdiction of the Court.

REMARKS.
The case was in fact a mere boundary dispute, and must have
been admitted, though the decree of the Special Commissioner
could not be infringed, but on the contrary would form the docu
ment on which the boundary would be decided.
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HAKEEM ABOOL HOSSUN, Appellant,
15th August.
versus
RASEEK LAL MIT'I‘ER, man His DEMISE HIS Wmow MOTEE
SOONDREE DOSSEE and RAY PRAN KISHEN MITTER,
Respondents.
THIS suit was instituted originally by Neel Monec and Rac
An
agree
ment to give
Prawn Kishen on the 31st December 1831, to recover rupees up
‘Tath of the
44,634-10 under an ikrar or engagement relative to defrayiug the p r o p c r t y
claimed, to a
expences attending a cause instituted regarding the property left person on con
by one Hajee Yacoot Khan. They set forth that, on 15th De dition of his
advancing the
cember 1816, Zuhoorconnissa executed an engagement to Rae funds required
for the costs
Ram Soooder Mitter, their father, granting to him -}-,‘;th of the of suit, held
moiety of property of all kinds left by the said Hajee, amounting to be illegal.
to rupees 7 6,516-8.

That their father, in accordance with the con

ditions of the said ikrar, paid for the stamp paper on which the
plaint was engrossed, beside other expenees, and instituted a suit
in her name in the Provincial Court at Patna, againstAnwur Begum,
the widow of the Hajee, for the aforesaid amount.

That their

father died in Bhadour 1226 F. S. That Zuhooroonnissa granted
them a fresh engagement under the same terms on 16th Novem
ber 1819, 14th Aughuu 1227 F. S. That they continued the
litigation, dcfraying the expences themselves, until at length a
ﬁnal decree" was passed by the Sudder Dewanny Adawlut in favor
of Zuhooroonnissa, for 1rd of the effects of the Hajee. That they
defrayed the expences of putting the decree in execution. That
now the defendant Zuhooroonnissa refused to abide by the afore
mentioned two engagements. That the Court decreed to Zuhoo
roonuissa, rupees 51,011, of which they were entitled to rupees
44,634-10.
The defendant in her reply denied the execution of the engage
ment. She stated that Hajee Yaeoot Khan bequeathed by will
half his property for religious purposes, directing that that sum
should be expended on the Emambarah, or place of worship, be
longing to the defendant. His widow Anwur Begum would not
carry his will into effect, when the defendant sued to compel her,
and obtained a decree in the Provincial Court : the decree was
modiﬁed in the Sudder Dewanny Adawlut, which allowed only
* 28th January 1828, V01. 1V., p. 301, new edition, p. 382, Civil Reports.
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§rd for the purposes of the Emambarah, directing at the same
time the Judges of the Provincial Court to see that the money
was expended agreeably to the wishes of the testator, and that the

property therefore could not be alienated.

That Soorjoo Rae, her

mookktar, had frequent possessioniof her seal to afﬁx to documents,
and if he should have availed himself of the opportunity, in collu
sion with the plaintiff to put her seal to any such engagements,
the Court would never recognize them as her acts.
On the abolition of the Provincial Court, the case was transfer
red to the Patna City Court. Roy Neel Monee Mitter died, and

was succeeded by his son Roy Raseek Lal Mitter.
The following is a translation of the deed of agreement dated

16th November 1819 :—
“ Whereas I, Zuhooroonnissa Khanum, executed a deed ofagree
ment or engagement, under date the 15th September 1816, to
Ram Soonder Mitter, the father of Neel Monee Mitter, and Roy
_ Pran Kishen Mitter, to the following effect z—Whereas I have in

stituted an action in the Provincial Court of Patna against Anwur

Begum, the widow of Hajee Yacoot Khan, to recover the sum of
76,516 rupees 8 annas, being a moiety of the estate of the late
Hajee, agreeably to the terms of his will executed on the 7th Shah
jum-ad-oo-sanee 1216 Hejra, corresponding with 180} A. D. and
the month of Asia 1209 Fuslee ; and whereas for the purpose of
carrying on the above suit, and paying all expences for the same,
I have appointed Roy Ram Soonder my agent, and have made
over to him the will and necessary papers ; and whereas I actually
received from the above Ram Soonder the amount of the stampt
paper and vakeel’s fees necessary for the institution of the suit,
and with it purchased the paper, and deposited the fees ; I here
by agree that in the event of obtaining a decree, the agent afore

said shall receive {—g’th out of whatever may beiawarded to me, as
his share, for the risk and trouble incurred by him ; should the

suit however he unsuccessful, the mookhtar aforesaid to stand the

loss of the expences incurred by him.

And whereas the aforesaid

Ram Soonder died on the 10th August 1819, I now enter into the
same engagement on the same terms with his sons Ray Neel Monee
Mitter and Roy Pran Kishen Mitter.”
The Zillah Judge was of opinion that the engagements Were
clearly proved to have been executed by the defendant, and that
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the plaintiffs had paid all expences of the suit against Anwur
Begum, widow of Hajee Yacoot Khan, as therein stipulated. He
observed that the order of the Sudder Court in the previous decree,
to the effect that the Provincial Court should provide for the pro
per expenditure of the money agreeably to the will of the testator,
was no bar to the present action founded on engagements of which
the Sudder Court were ignorant ; and further that as the plaintiffs
must have stood the loss had the suit been unsuccessful, they
could not equitably be deprived of the advantages derivable under
the engagements, now that it had been successful. The Judge

accordingly gave the plaintiffs a decree for the full amount of
their claim.
I
The defendant appealed to the Sudder Dewanny Adawlut, and
then demised : the appeal was carried on by her heirs. Ray
Raseek Lal also demised, and was succeeded by his widow, Motee

Soondree Dossee.
Mr. Lee VVarner.—“This action is founded upon two engage
ments—only one of which, that dated 16th November 1819, has
been produced in Court 5 it is written upon a stamp of one rupee,
which being of inadequate value under the provisions of Regulation
I. 1814 (then in force) the deed is inadmissible in evidence. But
apart from this, the evidence adduced in support of it is very con
ﬂicting, and by no means satisfactory, or of such a character as
to warrant the conclusion, that it was executed by the defendant,
Zuhooroonnissa, and a decree being given for the plaintiffs. I
would reverse the decree of the Zillah Court.”
Mr. Tncker.—“I agree with Mr. Lee Wamer in considering
that the engagement has been written upon a stamp of inadequate

value, and is inadmissible in evidence.

But this objection was not

raised in the lower Court, and besides, it does not follow, that the
suit should be dismissed on this account, it being open to the
Court to allow the plaintiffs time to have their deed. properly
stamped. But I would dismiss the claim on other grounds.
1st. The action has not been laid at the proper sum agreeably
to the terms of the engagement.
2dly. The claim is in my opinion inadmissible in a Court of
Justice, although the pleaders of the respondent say that in some

cases decided by this Court, such claims have been admitted. The
transaction which gave rise to it is a species of gambling, and the
vv
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share to be enjoyed by the party who offered to take the risk was
out of all proportion to the entire claim of the defendant against the
Hajee’s estate. There are two precedents before me by which the '

practice has been deemed illegal by this Court—the ﬁrst is the case
of Ram Gholam Singh, appellant, versus Keernt Singh and others,

decided on the 19th January 1825, (vol. IV., Sudder Dewanny
Adawlut Reports, page 16,) and the second is the case of Brij
narain Singh, appellant, versus Rajah Teknarain Singh, respondent,
decided on the 29th September 1836. Upon this ground alone,
I would dismiss the claim, declaring the engagement to be illegal,
and establishing this point for future guidance in all similar ac

tions. Let the case be sent on for another voice.”
Mr. D. C. Smyth concurred with Mr. Tucker, and affirmed the
judgment proposed by him.

1840.
17th August.

SHEO SEHAI SINGH, SON or Torsn Swen, and NARIND
NERAIN, GOBINDNERAIN and GOPALNERAIN,
Soxs or Nannoo SING-H,

Appellants,

30'
NM

versus

MUSSUMMAT OMED KONWUR, Respondent.

THIS was an action instituted by the
A H ind u
Woman
°f respondent in the Zillah Court of Behar.
Behar,

appellants against the

who

had inherited
In order to a correct understanding of the case it will be neces
t h e e 1: ti :- e
estate of her sary to refer to the report at page 330, new edition, page 420 of
father,
diedI
leaving a sis~
ter's son's sons,
and a daugh
ter. Held that

volume IV. of the Reports. It will be there seen that Mussummat
Gyan Konwur, the daughter of Kehur Singh, had obtained posses
sion of the whole estate of her father under a decree of the Sudder

the forpier suc

Dewanny Adawlnt, dated 6th of October 1814. While the suit
ﬁnally decided in 1829, was pending, Gyan Konwur died, and as

ceed, and that

per capita, and
not per stir-pee. shown by the conclusion of the report, no orders were passed res

pecting the award of possession of the estate to any party; but
any person who considered he had a title to it, was left at liberty

to prefer his claim in the Civil Court.

This suit was accordingly

instituted by the plaintiffs who are the sons of Totee Singh and

Narroo Singh, sons of Juha Konwur, the daughter of Kehur Singh,
against Omed Konwur, the daughter of Gyan Konwur, to try their
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right to the estate. They claimed on the ground of the pundit’s
vyavastha delivered in the appeal of 1829, which declared that
Totee Singh, the son of Kehur Singh’s daughter, would succeed to
the estate on the death of Gyan Konwur.

879
1840.

Shoo Sehsi
Sin g h a n 11
others, 0. M us

summat Omed

The defendant Mussummat Omed Konwur replied that the
plaintiffs had omitted to state a very important part of the pun
dit’s vyavnstha, which indeed declared the right of succession of
Totee Singh, on the death-of Gyan Konwur, but with this condi
tion “should he survive her." Now Totes Singh, as also Narroo
Singh, through whom their sons, the present plaintiffs, claimed,
died before Gyan Konwur, and thus the plaintiﬂs were excluded
from the inheritance, which devolved entire upon herself the only
surviving child of Gyan Konwur.
The point of Hindu law, which arises out of the facts of the case,
is, as to which of the parties succeeds to the estate on the death
of Gyan Konwur, she having inherited the whole estate of her
father Kehur Singh, as his sole surviving child,—her sister Juha
Konwur, and her brother Khedun Singh, having both died before
their father. On the one side are the sons of Totee Singh and
Narroo Singh, the sons of Jnha Konwur, both of whom died be

fore their aunt Gyan Konwur; on the other side is the daughter
and only surviving child of the said Gyan Konwur.
The Zillah Judge dismissed the claim of the plaintiffs, on the
ground that as Totee Singh and Narroo Singh died before their aunt
Gyan Konwur, their sons were excluded from the inheritance un

der the Hindu law as current in Behar.
The plaintiffs then appealed to the Sudder Dewanny Adawlut,
by whom the question of Hindu law as to the right of succession

was put to the pundit of the Court.

The pundit, under the im

pression that the property was the stridhun of Gyan Konwur, stat
ed in his ﬁrst reply that it would devolve on her daughter Omed

Konwur.

To a second question, which more clearly explained that

the property was altogether ancestorial, the pundit replied that
though the law did not generally recognize the right of a sister's
son’s son, in which relationship the plaintiffs stood to Gyan Kon
wur, yet if there were no nearer heirs to the original proprietor,

their right might be admitted under the authority of the follow
ing texts in the Niwmya Sindkoo.
v v 2
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1st. Text of Vishnu.—-“ If a person die leaving no nearer heir,
then his daughter’s son, and after him, his daughter's son’s son
Sheo Sehai should perform the funeral obsequies of the deceased.”
1 840.

S i n g h a n (1
others, 0. Mus
summat Omed
Konwur.

2d.

“ The above text of Vishnu is applicable either in the case

of a daughter‘s son or a daughter’s son’s son.
Mr. Tucker, by whom the case was heard, made a further re

ference to the pundits of the Benares Patsala ; and as their reply
was also in support of the right of the plaintiﬂ's against the defen
dant, he proposed the reversal of the Zillah Judge’s decree, giving
judgment in favor of the plaintiﬁ‘s, who according to the law in
the case of such heirs would inherit per capita and not per stirpes.
Mr. Biscoe concurred with Mr. Tucker, and ﬁnal judgment was
passed accordingly.
REMARKS.

.‘

There is no doubt that the sister’s son’s sons were very distant
indeed in the order of succession, and in fact are not included
among the heirs, by almost the whole of the Hindu legal authori
ties. As, however, under no circumstances can the daughter suc
ceed to ancestral property inherited by her mother, the Court con
sidered, under the vyavasthas of the pundits, that the plaintiﬁ's
had the better right to the estate of Kehur Singh, the common
ancestor of the parties.
__

1 840.

Mn. ELLIOTT MACNAGHTEN, Appellant,

24th August.

versus
JUGGOMOHUN BISWAS and. GOOROOPERSHAD BISWAS,
Respondents.

A claim for
arrears of res t,
on a. special

THIS was an action instituted by the appellant as receiver to
the estate of Woomeschunder Paul Chowdree, under the appoint
a g r e e meu t
ment of the Supreme Court, against the respondent, in the Zillah
executed on a
stamp of in Court of Nuddea, to recover 131 rupees arrears of rent.
adequate va
The petition of plaint set forth that the defendant J uggomohun
lue, dismissed.
Biswas had been appointed gomashtah of mouzahs Rajapore and
others, on the security of Gooroopershad Biswas : that subsequent
ly to his appointment he had by a special agreement taken upon
himself the responsibility of an arrear of 131 rupees, due by cer

tain tenants of the villages under his charge : that on an enquiry
302-303
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1840.
being made into his accounts it was ascertained that he had em
bezzled a considerable sum, for which the plaintiff would sue se
Mr. Elliott
parately ; and that he now sued for the sum due on account of the
M a c n aehten,
tenants’ arrears under the special agreement.
'v. Juggomn.
hun Biswas 8r.
The defendant Juggomohun Biswas admitted the execution of another.
the agreement, but pleaded that the plaintiff had never made over
to him the necessary papers to enable him to collect the arrears,
and that he (the plaintiff) had himself made the collections direct
ly from the tenants.
The Zillah Judge rejected the agreement as evidence, in conse
quence of its having been executed on a stamp of eight annas
value, instead of on one of 1 rupee, as required by Schedule A,
Regulation X. 1829, and dismissed the claim.
The plaintiff appealed to the Sudder Dewanny Adawlut.
Mr. Tucker was of opinion that the deed on which the action
was founded came under Article 24 of Schedule A, Regulation X.
1829, and, with reference to Articles I and 7 of the same schedule,
should have been executed on paper of one rupee value as for a
bond for a sum above 100 but below 200 rupees. He was accord
ingly for aﬁirming the Zillah decree, the deed being inadmissible
as evidence under Clause 1, Section 3, Regulation X. 1829, but
requested another opinion on the point of law.
Mr. Smyth concurred, and ﬁnal judgment was passed accord

ingly."i

BURKUTOONISSA BEGUM, Appellant,
716719168

1840.

.

12th Nov.

SYUD AHMUD HUSSAIN, Respondent.
IT appearedfrom the record that petitioner had obtained a decree
against one Mussummat Kudseea for the sum of 4,876 rupees in
the late Provincial Court of Appeal at Patna, the action being found
ed on a mortgage bond executed by the defendant. With a view to

the liquidation of the debt a village called Doomsee, in Zillah
Behar, was made over to the petitioner in order that she might
collect the rents, and pay herself the amount due to her under the

decree.

After some years Mussummat Kudseea brought an action

The plaintiff
sued in Zillah
Patna to set
aside certain
summary or
dens passed in
execution of a
decree in the
Zillah Court of
Behar, held,
that the ac
tion had been

i r regularly
' For rules respecting documents ﬁled in Court which have been impr0perly
executed upon plain paper, or upon stamps of inadequate value, see the Circular
Order, No. 179, Vol. III. Sudder Dewanny Adawlut Circulars.
I
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condly in point
of general ju~
risdiction un
der Construc
tion 1129.

against the petitioner in the Provincial Court, alleging that the
latter had paid herself considerably more than was due, and pray
ing for an adjustment of accounts. She obtained a decree for
7,724 rupees, besides interest and costs, which was afﬁrmed on
appeal to the Sudder Dewanny Adawlut. One Syud Ahmud Hus
sain purchased this decree from Mussummat Kudseea, and procured
gradual payment of the debt out of a sum allowed to the petitioner
as a pension, and payable at the ofﬁce of the Collector of Behar.
The petitioner after some time applied for payment of the pension
to herself as the debt due under the decree given in favor of Mus
summat Kudseea had been more than liquidated. This led to an
adjustment of accounts between the parties, and the Zillah Court

of Behar decided by a summary order, that the decree-holder had
received from the petitioner a surplus of 490 rupees, which he was
called upon to refund. The decree-holder, however, disputed the
ﬁnding of the Zillah Court, alleging that a large sum was still

due to him, and summarily appealed to the Sudder Dewanny
Adawlut, (the Provincial Court having been abolished in the
mean time,) which conﬁrmed the decision of the Zillah Court.
He then instituted a suit in the Patna Court, in the jurisdiction
of which the defendant resided, to set aside the above-mentioned

summary order laying his claim at 4,789 rupees l5 annas.

The

Principal Sudder Ameen, Ajodhea Pershad Tewaree, in the ﬁrst
instance, and the Judge Mr. R. Cunliﬁe on appeal, gave a decree
in his favour for the sum of 2,822 rupees. The petitioner now
applied for the admission of a special appeal from the Judge’s

decree, which was allowed.
Messrs. D. C. Smyth and J. F. M. Reid.—“ The decrees of the
lower Courts cannot be upheld for two reasons.
lst. In point of local jurisdiction it was incompetent to the
Patna Court to admit an action contesting the summary orders of
the Behar Court. Under the circumstances of the case all the pro
ceedings in the former oases having either been held in the dis
trict of Behar, or having reference to property therein situated,
the suit, if admissible, should have been instituted in that dis
trict.
2d, Under the principle recognized by the Construction 1129»
the orders of the Behar Court and of the Sudder Dewanny Adaw

lut are not open to dispute by a regular suit."
304
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It was ordered accordingly that the decision of the lower Court
be set aside, and the case returned to the Principal Sudder Ameen
to dispose of with reference to the rules of practice noticed by the
Court.

SHEEB CHUNDER ROY and CALLACHUND ROY,

1840.
Burkutoonis
sa Begum, v.
Syud Ahmud
Hussain.

1840.

Appellants,
2nd December.

versus
HURMOHUN ROY and others, Respondents.

THE respondents instituted an action in the Zillah Court of

In a suit for

Nuddea, against the appellants to recover possession of 200 bighas, plandandmesne
r 0 ﬁ t s, t h e
being portion of a chur supposed to consist of about 600 bighas, Zillah Courts
gave a decree
which had been formed contiguous to a village called Ramnagore, in favour of
the plaintiffs
together with the mesne proﬁts for 9% years.
for afractional
The Principal Sudder Ameen, Izzut Allee, gave the plaintiffs a portion of the
land, leaving
decree for a 5-anna share of the chur, leaving the quantity of the the quantity as
land and amount of mesne proﬁts to be adjusted in execution of well as the
amount of
the decree. The Judge, Mr. J_ C. Brown, aﬁirmed the decree of mesne proﬁts

the Principal Sudder Ameen. The defendants then applied to the
Sudder Dewanny Adawlut for the admission of a special appeal.

Mr. D. C. Smyth.—“ I hold the decrees of the lower Courts to

to future ad
justment
in
course of exe~
cution of the
decree—held
that the de—
cree was in

be irregular and incomplete. The plaintiffs sued for a speciﬁc
quantity of land and a speciﬁc sum of money ; and it was the duty complete and
reinvestigation
of the Courts to have ascertained and decided the quantity of land ordered.
and the sum of money to which the plaintiffs were entitled, instead
of leaving these most important points of the case to be adjusted
in the course of execution of the decree.”
The case was remanded for re-invcstigation.

JAGA DOSS, Appellant,

i840;

versus

2nd December.

HEMNARAIN SINGH and others, Respondents.
THE appellant sued the defendant in the Zillah Court of Pur
neah for 1,135 rupees, the amount with interest of a debt on bond.
The case was referred to the Principal Sudder Ameen of the district

Moolvee Ruknoodeen, who on the 29th July 1837, gave the plain
tiﬁ‘ a decree for only a portion of his claim. _thn the case came
304-305
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1840.

both parties to
the suit.

in appeal before the Judge, Mr. Cathcart, he directed a re-inves
tigation, instructing the Principal Sudder Ameen at the same time
to question the plaintiff on oath, as to the correctness of his claim,
the defendant having stated his willingness to abide by the result
of such examination. The plaintiff then absented himself, and in
consequence the Principal Sudder Ameen dismissed his claim,

which decision was conﬁrmed in appeal by the Judge.
The plaintiff then applied for a special appeal to the Sudder
Dewanny Adawlut.

Mr. D. C. Smyth.——“ The order of the Judge to question the
plaintiff on oath is illegal ; such order, agreeably to Section 6, Re
gulation IV. 1793, can only be passed with the consent of both

parties : the plaintiff in this case did not consent to be sworn. Ap
peal admitted, and case remanded for re-investigation.”

1840.

RAMKOOMAR CHUCKERBUTTEE and others,
Appellants,

3rd December.
'UCTWS

RAM RAM BHUTTACHARGEE and others,
Respondents.
It is irregu
lar to award
mesne proﬁts
i n g en e r a l
t e r m s, and
without
any

THE respondents sued the appellants in the Zillah Court of
Mymensingh for recovery of possession of a half share of talookah
Nuvaz Allee, and other lands, and obtained a decree from the

Principal Sudder Ameen of the district, Mahomed Khoorshed.

speciﬁcation of
the period for
which they are

recoverable.

The terms of the order in the decree were to the eﬁ'ect that “ the
plaintiffs should recover the property sued for, with mesne pro
ﬁts.” This decree was conﬁrmed in appeal by the Judge, Mr. R.
Torrens.
The appellants then applied for the admission of a special ap
peal to the Sudder Dewanny Adawlut.
Mr. D. C. Smyth.—“ The order of the Principal Sudder Ameen,
conﬁrmed by the Judge, is irregular, and likely to lead to much
confusion and future litigation. The use of the general terms
‘ with mesne proﬁts,’ without any speciﬁcation of the period for
which such proﬁts are recoverable, is opposed to the practice of
the Courts, and the omission must be rectiﬁed." The case was

accordingly remanded.
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MOHUMMUD ALI KHAN, FOR HIMSELF and MINOR
DAUGHTER, Appellant,

1 840.
10th Dec.

'U CTSNS

ASHRUFOON ISA BEGUM, Respondent.

THIS was an appeal from a judgment of the Judge of Zillah
Backergunge, in a case in which the appellant was plaintiﬁ‘ and

the defendant was respondeht.

I

The parties were joint sharers in certain real property. The
defendant, as alleged by the plaintiff, had by a. deed of hibeh-bil
ewuz, or gift for a consideration, alienated her portion of the estate
to another party, and he now claimed the right of pre-emption
under the Mahomedan law.
The defendant pleaded that, under the circumstances, the claim

of pre-emption could not be legally maintained.

the

The facts of the case as proved in evidence are clearly exhibited
in the questions put by the Zillah Judge to the law ofﬁcer of his
Court, which, with the replies of the moolvee, were as follows :—
Questian. ,Mussummat Ashrufoonisa having, in the presence of
witnesses, stated to her husband Mohummud Akmal Khan, that in
consequence of fears entertained by her of the other eo-parceners in
the real property of which she held a share, she desired, as a pre
cautionary expedient, to transfer her property to her husband by
a deed of hibeh-bil-eWuz, which deed however was not intended real

ly to make a transfer, (the property still remaining her’s) but only
to serve the purpose of protecting her against her co-sharers : and
Akmal Khan having consented to the same, the said Ashrufoonisa

did four days after execute a hibeh-bil-ewuz, by which she condi
tioned to make over to Akmal Khan her husband, her share of the
real property for certain speciﬁed jewels. The deed stated that
Ashrufoonisa had received the jewels, and had transferred the pro
perty to the possession of Akmal Khan, who, with the same rights
and powers to his heirs, was competent to dispose of it by sale or
gift. After the deed had been executed Akmal Khan declared to
those who had assembled to attest it, that his wife had not in rea

lity made the transfer, but would herself continue as before in
proprietary possession. State whether under the law, such a trans
action is of the nature of a sale or a gift ; if a sale, whether it is

w w

Under the
Mahomed an
law, pre-ernp
tion cannot be
claimed in a
case of byes
tnljeea, or ﬁc
titious
sale
made to serve
a temporary
purpose.
In a. case of
bye-tuljeea, a
lease of the
property from
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A s h :- ufoonisa

Begum.

absolute, and whether the claim of pre-emption in regard to it
will hold good?
Answer. Such a transaction is not of the nature of an absolute
sale, but of a hibeh-bil~ewuz, or gift, for consideration. A gift of
this nature is by the law treated as a sale. Under the circum
stances stated however, the sale was a b ye-tuljeea or ﬁctitious sale,
intended to answer a temporary purpose: as such the sale is of
no effect in law, and the claim of pre-emption in regard to it will
not hold good.
Question.

After the execution of the hibeh-bil-ewuz, Ashruf

oonisa took a twenty years’ lease of the lands from her husband
Akmal Khan : supposing the sale to have been originally invalid,
does the subsequent lease give it validity, and will the claim of

pre-emption then hold good ?
Answer. The subsequent lease does not alter the nature of the
original transaction—both are ﬁctitious, and the claim of pre-emp

tion will not hold good.
Question. Subsequently to the above-mentioned transaction of
gift and lease, Mohummud Akmal Khan, in order to protect the
property of his wife against the claims of his own family relations
after his death, executed to her a deed in which he acknowledged
that the hibeh-bil-ewuz was a ﬁctitious transfer, and that he had
no right to the property mentioned in it. How is the claim of
pre-emption affected by this proceeding?
Answer. This acknowledgment was for the purpose of avoiding
any claims under the bye-tuljeea or ﬁctitious sale. This is no
thing in favor of the shafee or claimant by pre-emption.
Question. Supposing that after the execution of the deeds of
gift and lease, Mohummud Akmal Khan had informed the plain
tiff, who claims by pre-emption of the transfer to himself by hibeh
bil-ewuz, and the plaintiff did not then advance his claim, is his
claim now barred in consequence of such silence P
Answer. The claim of the shafee is barred if he did not advance
it immediately on hearing of the hibeh-bil-ewuz.
Question. Supposing the shafee not to have claimed his right
of preemption for two or three months after hearing of the hibeh_
bil-chz, is the claim subsequently made valid under the law 2

Answer.

30.?

It is not.
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Question. Supposing that the plaintiff had heard in the ﬁrst
instance that the property had been transferred by an absolute sale,
and subsequently that it had been transferred by a hibeh-bil-ewuz,v
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and on hearing the latter, had immediately claimed the right of A sh ru foonisa
pre-emption for himself and infant daughter. Is such claim good Begum.
either for himself or his daughter or for both 2
Answer. As the plaintiff claims the right of pre-emption prima
rily for himself, the claim, under the circumstances, is not valid
either for himself or daughter.
Question. Neither the plaintiff, nor the parties to the hibeh-bil
ewuz, nor the witnesses who attested it, can speak to the value of
the jewels, and the jewels are not forthcoming. Is the shafee’s
claim good under these circumstances? and if it is, how should he
estimate the value of the property?
Answer. Pre-emption cannot be claimed because of the inde
ﬁnite nature of the consideration.
Under the above futwa the Zillah Judgc gave judgment against
the plaintiff.
On appeal to the Sudder Dewanny Adawlut, the Court, present
Mr. Lee Warner, after consulting their law ofﬁcer, who pronounced

the futwa of the Zillah Moolvee to be correct in all points, con
ﬁrmed the Zillah decree.
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THE PRINCIPAL MATTERS
IN THIS VOLUME.
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ADOPTION.

2.

An objection raised by the defendant
that the assignment of the conditional order

1.

Notwithstanding what is stated at page

by the house of agency to the present
plaintiff was unauthorized and illegal, over

102, volume I. of Macnaghten's Hindu
Law, the adoption of the daughter of 3. er~
ther, with the condition that her eldest son
shall be “ putricaputra" (son of a daughter)

ruled as invalid,

3.

of the adopted, is legal. But it is essential
to the validity of the adoption that it take
place previous to her marriage,
4
2. Agrees.ny to the Hindu law as current

275

In an action for real property under a
contract between the plaintiff and defen
dant, the defendant pleaded the violation
by the plaintiﬁ‘ of a separate agreement,

on the fulﬁlment of which the completion
of the contract was contingent : the agree

in Mithila, the adoption of a sister‘s son,

ment was to have been carried into eﬂ'ect
within a speciﬁed period, which however
had been exceeded. The Sudder Dewanny

according to the Kritrima form of adop
3.

tion, is legal,
23
A Dattaca son succeeds collaterally as

Adawlut overruled the plea on the ground

well as lineally,

250

that the defendant had availed himself of

An alleged Dattaca adoption by a person
in a state of insensibility from dangerous
illness, by a verbal declaration, and with
out performance of prescribed ceremonies,
ruled to be illegal and invalid,
270
5. The agreement of both parties is essen~
tial to the validity of an adoption according
to the Kritrima form,
340

the conditions of the agreement, after the
expiration of the period therein spe~

4,

ciﬁed,
ANCESTRAL PROPERTY.
1.

According to the law as current in
Behar, the alienation by a Hindu father
of immoveable ancestral property without
the consent of his sons, except on proof 0f
necessity, is illegal,
82

AGREEMENT.
1.

308

The plaintiff sued for recovery of a spe—
ciﬁc sum of money conditionally agreed

ARBITRATION.

to be paid. by a party to an appeal to the
Privy Council, to a house of agency in Cal~

1.

outta, for their trouble and expences in
carrying on the appeal—the condition
being that the sum should be paid if the

party was successful.

Judgment in favor

of the plaintiff on proof of the fulﬁlment of
the conditions,

275
XX

An Objection having been raised to an
award of arbitration to the effect that one
of the two arbitrators, had not accompani
ed the other to the disputed lands for the
purpose of local investigation, the objec.
tion was overruled, and the decision of the
arbitrators upheld,
69

INDEX

3%

for an assault and false imprisonment,
which sum the defendant failed to pay, the

ARMENIAN LAW.
1. In the case of an Armenian, dying in

plaintiﬁ‘ sued for damages in excess of the
amount agreed upon between the parties.
The Sudder Dewanny Adawlut, under the
circumstances, gave judgment for the
plaintiff for the amount he had originally
consented to receive, together with all
costs of suit,
345

testate, leaving a childless widow and a
whole brother, it was held by the Sudder
Dewanny Adawlut, after consulting various
Armenian authorities, that the widow was
entitled to one-sixth of her husband‘s
estate,

296

ATTO RN EYS’ COSTS.
1.

DEBT.

Held by the Sudder Dewanny Adawlut
that attorneys' costs, incurred by a credi—
tor for making a demand on a resident in

the Mofussil who is not amenable to the
jurisdiction of the Supreme Court, are

A surberakar, in the management of
certain property alleged to belong to a
minor, contracted a loan, in order to pay
oil' debts originally incurred on conditional
sale of such property by A. a former pro~

not recoverable by action in the Mofussil

prictor.

Courts,

herit from A, a decree was passed in his
favor and against the rights of the minor.
Held that, under such circumstances B
was responsible for the re-payment of the
loan, it having been satisfactorily proved

87
BYE-I-TULJEEA

1.

H

Under the Mahomedan law, a sale of

the nature called Bye-i~'1‘uljeea, to which
effect has not been given, and which was
clearly intended to serve a temporary pur
pose, is invalid in regard to the transfer

of property under such sale,

321

See Pmrsnrnos, 6.

On the suit of B claiming to in

that the debt was incurred by the manager
entirely for the beneﬁt of the property, 54
A debt incurred on her own account by
a widow of a member of a Hindu family

holding joint and undivided property, is
CAZEE.
not recoverable from the joint estate, but

1.

A claim by a cazce to fees for the solemni
zation of a marriage, dismissed under the
rule of Section 8, Regulation XXXIX

from the widow personally or from her
separate property,

185

DOWER.
1793,

36
CHAMPERTY.

1.

An agreement to give up a portion (A)
of the property claimed, to a person on
condition of his advancing the funds re

quired for the costs of suit (the champerty
of thelaw of England) held to be illegal, 156

2.

An agreement to give up l,gth of the pro~
perty claimed to a person, on condition

of his advancing the funds required for
the costs of suit, held to be illegal,

375

CHOTA NAGPORE.
See Usscs, 1.
COMPOSITION.

See PRACTICE, 13, 14.
DAMAGES.
I.

The plaintiﬂ‘ having agreed to receive a

ﬁxed sum from the defendant as damages

A Mahornedan settled certain pro.
perty, but without speciﬁcation, upon
his ﬁrst wife in lieu of dower. On her
death he married a second wife to whom
he executed a deed of bya-mokasa, or bar
ter, of a portion of the same property in
lieu of the dower settled upon her. De~

clared by the chief cazee that if the proper
ty had been separated from the husband's
estate, and transferred to the possession of
the ﬁrst wife before the second marriage
took place, the bya-mokasa was invalid,

but valid if no such separation had taken
place,
2l6
See GIFT users was Manonnms Luv, 1.

See Manama]: unnsa ms Mancunian:
LAW, 1.

EMBEZZLEMENT.
Sec Susan, 1, 2,7 4_>,‘-__
"‘

"

_|

INDEX.
EN DOWMENT-

391

carry on the appeal: application refused,
and the applicant referred to a separate

1.

Property belonging to an endowment is

'

,

action, as no decree could be passed in his
_
_ _
favor on the plalnt of the party who origi
nally claimed under the speclal usage, 319

not liable to claims of inheritance, and
the oﬂice of Sujuddunisheen (super-ml.) cam
no; he held by a woman,
24

2. 'rhh_zulhh Court having held that the 3- Agrees-bl! w the family usage, the w?
cession by primogenitnre to an estate m
Chota Nagpors (under the Agent to Go

Mutawullee or trustee of a religious eu~

dowment, who had been ejected from the
verllor General for Hazareebaugh) was
held against a claim for division of the

trusteeship by the revenue authorities, on
proof of corruption, could not sue for res
toration to the ofﬁce, it was ruled by the

Court of Sudder Dewanny Adawlut that

3_

ancestral estate,

4'

325

Long “dating family usages "ﬂed to

such suit was cognimble by the Civil

supersede the ordinary laws of inheritance

Court,

in large zemindarees, or petty rajships, ex

130

The plaintiff alleging that he hm] been

ampliﬁed in the case of the zernindal-ee of
Pachete, in which the reigning Rajah is

illegally ejected by the revenue authorities,

competent on succession to revoke, modi
fy, or conﬁrm, grants made by his ances

sued for restoration to the ofﬁce of trustee
in virtue of a towleentnamah executed by
the then Mutawullee who had himself
been appointed under a testamentary trust
with power to nominate his successor.

tors,

354

FICTITIOUS SUITS.

The Sudder Dewanny Adswhlt, being of 1. The Circular Order of the 29th July
OPihiOh that the Plaihtiﬁ had never bee“

1809, prohibiting the institution of suits

Pht ih P053655th 0f the "hat hhder the
deed of nomination and appointment in his
favor, dismissed the claim, but recorded

under ﬁctitious names does not refer to
the cage of a plaintiff suing in his own
name for recovery of money 1011‘; by him.

their opinion that, subject to the decision

self, upon a, bond executed in the name of

of Government, the plaintiff had the best

“other,

claim to the trusteeship,
4.

128

131

Dictum—that a mutawullee appointed

GHATWALEE TENURES'

“def “ “Bfamenmry “usi- Whh P°war ‘° 1. Held that h Ghatwalee mehal in math
nom'tmte Ins successor cannot” “I'd” Re“
gula'twn XIX' 1810' appomt web “we?
sor without the consent of the revenue au~
thorities ; but point not ruled,
150

FAMILY USAGE1-

2.

Beerbhoom, is not divisible on the death
of a Ghatwal among his heirs, but should
devolve entire on the eldest son, or the
next Ghatwal’
204

GIFT UNDER ran HINDU LAW.

According-t0 family usage. the Rajah 0f
Pachete (Wlthin the jurisdiction of the
Gown" General“ Agent for the DiViBiOB

1.

According to the Hindu law current in
Bengal, the gift by the proprietor Of his
patrimonial estate to his paternal relation

0f Hmreehhhgh) h” the Power of can”
calling grants made by his predecessors in
the ml,
166

while his sister or sister's sons exist, is
“lid,
40
2. The gift by a widow, of the property

Pending an appeal to the Sudder De-

derived from her husband, to her daugh

wanny Adawlut, in a case in which the

ter- (the next in succession) and herdaugh

claim was founded on peculiar family

ter's husband, a Brahmin, is valid under

usage, the claimant died, and a party

stating himself to have the next best title
to the property applied for permission to
xx2

the Hindu Law, as current in Bengal,

4;}

3. A verbal gift by a Hindu, eighteen and
a half years of ago, made the day beforc

392

INDEX.

his death, he being at the time in full pos
session of his senses, is valid,

90

GIFT UNDER THE MAHOMEDAN
LAW.
1.

2.

prove that the priest had been appointed
with the consent of the jujmans,
182
3. A claim by Hindus to establish their
right of precedence among families with
which they were in the habits of associat

If after the execution ofa deed of gift,

ing, dismissed'for want of proof,

possession be also given—according to the
Mahomedan law, the gift cannot be re
voked,
17

INDIGO PLANTER.

195

See Runs, 2.

A Kaheennameh, or deed of marriage
settlement, containing a gift by the hue

INHERITANCE UNDER THE
HINDU LAW.

band to his wife, of the whole property
possessed by him, or

which thereafter

under the Mahomedan law in regard to

Claim by a Hindu woman, to inherit
certain property as the heir of her father

might come into his possession, is valid

1.

the property in the actual possession of

and brothers, dismissed; her claim being

the husband, but not in regard to that
which is non-existent,
34
3. In the case of a gift under the Mahome

barred under the Hindu law by her mo
ther having outlived her brothers, and

dan law, speciﬁcation of the property is
not requisite, where the gift comprises the
whole property of the donor, and is made

time of their decease, as also by her last
surviving brother having, previous to his
death, executed a deed of gift in favor of

in favor of only one dance,

4-

by her not having had a son alive at the

51

Held, that under the Mabomedan law,
a deed of gift of real property, legally

2.

law as received in Bengal, the son of the
deceased's maternal aunt takes the inherit
ance, in preference to lineal descendants

executed, is valid against a deed of dower
of prior date, executed by the same indi
vidual in favor of his wife, in which a sum

of money is speciﬁed as dower due to her,
without mention of a pledge of real pro
perty as security for the dower debt, 215
5. According to the Mahomedan law, the

from a common ancestor beyond the third
in ascent,

3.

son of a paternal uncle.

report) is legal,
231
Under the Mahomedan law, seizin by the
donee is essential to the
gift,

30

A Hindu at his demise leaves two
widows, a son by one of them, and the
The son succeeds

to his entire estate. On the son’s death
before marriage or birth of issue, his
mother succeeds. It was held that on her
death the property devolves to the heir

resumption of n giﬁ (except under certain
circumstances stated in the body of the

6.

the male heir,
1
According to the exposition of the Hindu

of her son, who in this case was the son of
the paternal uncle of his father, and not
the childless widow of his father,
61

validity of a
359

GUARDIAN.

4.

According to the law which prevails in

Ste PRACTICE, 19.
Bengal, 0- step-mother does not inherit

from her step-son,

62

HINDU CUSTOMS.
5.

1. Jujmam, or Hindu families employinga
priest, cannot discard him in the absence of

any disqualifying cause,
2.

182

In an action by the heir ofa priest alleg
cd to have been employed by certain fa
milies, for the proﬁts arising from the oﬂice
of pm‘ohit, the Court of Sudder Dewanny

Adawlut hold that it was necessary to

A son actual or adopted, who may have

accused his actual or adoptive parents,
publicly, and at the same time falsely,
of proﬂigate or otherwise disgraceful con
duct, cannot, according to the Bengal Shas~
tors, inherit any property whatsoever,
which may have appertained tn the said

parents, until he shall have performed
penance (praiscliita) siniilar to that to

393

INDEX.
which a Brahmin is subject, who may on.

knowingly have slain one of his own
tribe,
71
6. The grandsons ol' the original acquirer of
certain property sued, during the life-time
of the latter, their paternal uncle for their
shares, under the Hindu law of inheritance,
of 'the estate acquired by their common
ancestor. Judgment in favor of the plain
tiﬂ's, on proof that the original acquirer

that the position in the Daya Krama S'cm
graha, that the daughter’s son according to
Maithils. writers is not an heir, is errone~
ous. This position seems to have been

adopted by Sir \V. H. Macnaghten in his
Hindu Law without sufﬁcientinvestiga

tion,
168
14. On the death of a Hindu landed pro
prietor, his estate inherited by him from
his father, was awarded by a decree of

Court to the sons of his whole sisters,

had relinquished his title to the property
in favor of his sons,

7.

75

Under the Hindu law, a giftiof property
to a woman by her relation is her souda
gica, or gift from aﬁ'ectionate kindred.
In the present case a gift by a Hindu to

Held with reference to such decree, that
under the Hindu law as current in Bengal,
:1. son subsequently born to one of the
sisters was not entitled to share,
278
15. A Hindu in Bengal dies possessed of

ancestral property.
his sister and paternal uncle's daughter
was held to be at their entire disposal, as
their Ioudayica stridbun, or peculiar pro

Held that his sister's

son (the father's daughter's son) succeeds
to the exclusion of paternal uncles,
291

16.

Further declared by the pundit of the

perty by gift from affectionate kindred, 90
Sudder Court, that supposing the sister
8.

Where the claimants to a woman’s stri<

had no son at the time of her brother's
dhunas above are the son of the daughter‘s
son of her paternal great-grandfather and
the son of a contemporary wife, the latter
will inherit under the Hindu law,
90
9. Under the Hindu law, in the case ofa
woman dying possessed of ancestral pro
perty, the daughter's son of her paternal
great~grandfather, from whom the property
descended to her, will succeed, in default

death, she in right of the male issue (the
father ’s daughter's sons) which she might

produce, Would succeed to the exclusion of
the paternal uncles (sed qualre '2)
291
17. A Hindu woman of Bchsr, who had
inherited the entire estate of her father,
died leaving a sister‘s son's sons and a
daughter- Held that the former succeed,

and thatper capita and not perstirpes, 378
of other heirs,

91

10. But in the event of the woman having
outlived such daughter’s son, the son of
the latter will not inherit,

91

11. The daughter of a. paternal uncle will
not inherit property left by a woman which
she had inherited from her father,

12.

See \VIDOW, 1.

INHERITANCE UNDER THE MAHO
MEDAN LAW.
1.

91

But such property will go to her father's

heirs, should any such be in existence, in
succession, according to the law of inheri
tance,

91

13. The author of the Vivada Chintnmaui,
a Maithils. work, has omitted the dough
ter’s son from series of heirs, but according
to other authorities, including Maitbila.
legal writers, the right of the daughter‘s
son next to a. daughter is declared. The
Sudder Dewanny Adnwlut adjudge that
the daughter’s son is heir disregarding his
omission in the said work, and thus ruling

'

A Mahomedan dies, leaving as heirs two.
widows, three sons and four daughters
His property will be divided into 80 shares,
of which the widows will take 10 between
them, the sons 14, and the daughters 7
each,
191

JURISDICTION.
1.

In a case of goods consigned for sale by

a party in one district to a mercantile
house in another district, the goods sold in

the latter, and the proceeds carried to the
credit of the consigner, to meet alleged de.
mands due by him to the consignee, it was

held that the action should have been

Wt

INDEX

brought in the Court of the district of the
consignee, and not of the consigner,
295

2-

the engagements not having been sanction

ed by the superior revenuc authorities.

The plainti sued in Zillah Patna to set
aside certain summary orders passed in

In an action for recovery of possession and
mesne proﬁts, the Sudder Dewanny Adaw
lut held that, under the circumstances, the
Collector was not justiﬁed in ejecting the

execution of a decree in the Zillah Court of

Behar: held that the action had been irre~
gularly brought, ﬁrst in point of local juris~

plaintiff, and awarded to him the mesne
proﬁts for the unexpired period of his en
gagement, but passed no order in regard

diction, and secondly in point of general
jurisdiction under Construction 1129,

381

to the possession, the term of the engage

_

KABEENNAMEH.
ment having expired,
208
It is not competent to a Zillah Court,

See Gm users. we Msnousnm Luv, 2

after the expiration of a zemindar's engage
ment, to direct the Collector to restore
him to possession, and to enter into en
gagements with him, though it may declare
his prior right to a settlement on agreeing
to the assessment and other terms fixed
by the revenue authorities,
209

LAND TENU RES.
1.

The plaintiﬂ', a putnecdar, sued to obtain
an assessment on certain lands held at a
ﬁxed rent under an alleged malgooznree
ayma grant. Claim dismissed on proof that

the grant was dated previous to the decen
nial settlement, and that the ayma lands
had been registered in the Collector's ofﬁce

9‘

as a separate mehal, prior to the date of
the acquisition of the estate at public sale

if the debt was not repaid in full on the
expiry of the term of the lease, the lease
should be continued to B until the loan was
repaid. Two years before the lease expired
B was ejected in execution of a decree of the
Provincial Court for the same lands, ob

by the Zemindar from whom the plaintiff

purchased his putnee tenure,

l.

101

LEASE.
A tenant not having given up possession

tained by C against A, which decree was
reversed by the Sudder Dewanny Adaw

of two houses after receiving warning, agree

ably to the conditions speciﬁed in the lease,
it was decided that he should pay the in

lot, and the lands restored to A as pro
prietor. Held by the Sudder Dewanny
Adawlut that under such circumstances,
B, the lessee was entitled to recover and
hold possession under the terms of his

creased rent speciﬁed in the notice to
quit,
16
2. A limited lease containing a stipulation
of renewal without mention of any further
limitation orglny phrase which could be so
construed as to confer perpetual or herit
able right on the lessees, was limited by
the Sudder Dewanny Adawlut to the term
of the natural lives of the said lessees, 56
3. A claim by zernindars for rents ofland
leased to the defendants, dismissed, it ap~

pearing that the lands were included in
another lease previously given by the same
lessors to another party,
194

4.

A zcmindar in Cnttack, holding his estate
under a ﬁve years' engagement, was dis~
possessed by the Collector during the last

two years of his term, on the grounds of
oppression towards the tenantry, and of

A received an advance from B on oxe
cuting a lease of certain lands for a speci
ﬁed term, with the further condition that

lease, until the payment of the debt due
to him by A, notwithstanding the expira
tion of the term of the original lease men“

tioned in the engagements,

212

LIBEL.
p-A

- In an action for damages preferred by an
uncovenanted judicial oﬁicer against a par~

ty who had charged him with corruption
in the discharge of his ofﬁcial duty, the
Sudder Dewanny Adawlnt conﬁrmed the
decree of the lower Court which awarded
to the plaintiff damages to the amount of
1,000 rupees,
114

395

INDEX.

application of the rule of limitation laid

LIMITATION.

down
1793,

in Section

14,

Regulation III.

287

See Item, 1.
1. The Courts of the Principal Sudder Amecn
and Zillah Judge having decided a suit, rul~
MARRIAGE UNDER THE MAHO.
ing that, according to the Mahomedan law,
MEDAN LAW.
a woman is not competent to execute an
ibranameh or relinquishment of her share 1. According to the Mahomedan law, the b0\
of patrimonial property in favor of her
trothal made by a father of his daughter
brother to the detriment of her legal heirs,
during her minority, cannot be set aside
the Sudder Dewanny Adawlut, in special
by her on coming of age ; but she is warn
appeal, would not go into the question of
ranted nevertheless in refusing to leave
the legality or otherwise of the deed, but
her parents' protection until the payment
reversing the decree of the lower Courts,
ofthe mohur moujjil or exigible dower, 368
dismissed the claim on proof of uninterrupt
MEASUREMENT OF LANDS.
ed adverse possession for a period of 15
years,

68

2. The plaintiff sued for a share of the estate

1, A measurement by a Collector, made at

of a deceased Mahomednn under the law
of inheritance, and obtained a decree in
the Zillah and Provincial Courts against the
defendants, who pleaded in bar to the ac
tion a conveyance under a special assign~

the time of entering into engagements with
a zemindar, is no bar to the zemindar re
measuring the lands, to ascertain the ex.
tent of the holdings of his tenants,
208

ment.

M ESN E PROFITS.

The Sudder Dewanny Adawlut

reversed the decrees, and dismissed the 1. It is irregular to award mesne proﬁts in
general terms, and without any speciﬁca
claim on the ground of the long adverse

possession of the defendants and their an
cestor,

86

tion of the period for which they are re.
coverable,
384

3. Under the Hindu law the time allowed for
MISSING PERSONS.
the reappearance of a missing person is
12 years, after which his death is to be

presumed,
116
4. An admission of the plaintiﬁ”s right made

See LIMITATION, 3.

MOH UN '1‘.

by the salt agent within a period of 12 1. A claim for the ofﬁce of presiding mohunt
years antecedent to the institution of the
of a temple at Jusgurnnth was decided in
favor of the plaintiff, on the grounds ofhis
suit, held to be sufﬁcient to render the
having been the principal chela or pupil of
case cognizable under the rule of limita

tion,

162

5. A right of action, lost under the law of li
mitation, during the life-time of the party
in whom the right originally vested, can
not be revived by his heir after his
death,
164

6. The plaintiff sued for rents of land held by
the defendants, due for a period of14

years, alleging the existence of another

the late mohunt, of his having been nomi
nated by the latter to the succession, and
of the nomination having been adhered to
by the appointingmohunt, during the latter
years of his life; against the claim of the
defendant, who had a prior nomination to

the succession by the some party, and
pleaded a deed of gift, in his favor, ofthe
temple and its appendages,
328

action for other lands between the same
MORTGAGE.
parties, to account for the delay in the
institution of the present action : held 1, Mortgaged property was restored to the
by the Sudder Dewanny Adawlut that no
descendants of the mortgagor, after the
sufﬁcient cause had been shown to bar the
lapse of 70 years from the date of mort

3%

INDEX

gage, on clear proof being adduced that
on bond
place,
2.

3.

speciﬁed, but this having been satisfac

ﬁde transfer had ever taken
27

torily proved by a subsequent writing of
the donor, the sunnud was upheld,
19

A mortgagee having refused to receive

2. A certain instrument, the date of which

from the Zillah Court the amount of a

appears stated according to the Sumbut

mortgage deposited there by the mortgag‘
er, who subsequently sold the property,
held that the heir of the said mortgager
having afterwards taken back the deposit,

era as far as regards the day of
while the year mentioned is
year, being declared invalid
quence of the English date of

did not affect the right of the purchaser, 32
Held, that a mere deposit by a borrower
ofthe titledeeds of real property as security

the stampt paper being ostensibly a day
posterior to the engrossment of the said

the month,
the Fuslee
in conse
the sale of

instrument, the Sudder Dewanny Adaw

lut see reason to presume that the person

for a debt, is equivalent to a mortgage, in
giving the holder of the deeds a prior lien

who engrossed the document intended to

insert the Sumbut instead of the Fus

on the property speciﬁed therein,
199
4. The period of one year, allowed for the

lee era, and having upon comparison
found that such an alteration renders the
dates of the instrument correct, and the
evidence of its execution appearing to be

redemption of mortgages, or conditional

sales, by Section 8, Regulation XVII
1806, must be calculated from the date of

the issue of the written notiﬁcation, which
satisfactory, they ﬁnally declare it valid, 37
should also be the date of the notiﬁcation 3_ A and B ﬁle a, suit in the Zillah Com-t

itself.

Held

by the Sudder Dewanny

against 0 and D for recovery of certain

Adawlut that a notice bearing the date of

outstanding balances, which is dismissed

the order for issue instead of the date of

with costs.

actual issue was incorrectly and irregular

Court, 0 acknowledges and liquidates his
share of the balance sued ; but the Provin

ly dated, and that the period included he
tweon those two dates could not be cal

On appeal to the Provincial

cial Court conﬁrms the decree of the Zillah

culated as coming within the year allowed

Judge, holding, that the acknowledgment

to the mortgager to redeem the mort

given by C, cannot be looked upon as proof
of liability on the part of D. Upon special

gage,

201

appeal by A and B, the Sudder Dewanny

OATH.
Adawlut
passed,

See Pascrrcs, 22.

afﬁrms the decrees

already
44

PARTITION.
4.
1. A private putition, in the absence of any
regular butwarah by the Collector, consti

the illegal search of the plaintiff‘s house in

tutes a legal severalty for all purposes un.
der the Hindu law,

Damages were awarded on the suit of
the plaintiff against a police darogah for
a case of theft,

45

343
5.

No claim can be founded on a document

judicially declared to be false and invalid,
even against the party producing it, and

PACHETE, RAJ AH 0F.
See FAMILY Usses, 4.

asserting its genuineness and validity,

PENANCE.
See Imam-rams moss 'rnn Hrnnu
LAW, 5.

PRACTICE.
1. In a sunnud the situation of the lands
bestowed by it as a free tenure Was not

6.

46

The plaintiffs, under a judgment in their
favor, obtained possession of certain lands.
On the expiration ofnearly 12 yearsfrorn the
date of obtaining possession, they sued for
mesne proﬁts with interest. N 0 cause for
the delay having been shown, the Sudder

Dewanny Adawlut awarded the principal
only,
60

INDEX.
7.

A sells an estate to B, which B sells to
C, the name of A still remaining recorded
as proprietor in the Collector’s oﬂice. The

397
liable for the errors or irregularities of the
latter,

13.

189

A composition, the terms of which have

estate is sold for arrears of revenue, and

not been fulﬁlled by one of the parties to

the surplus proceeds are alleged to have
been paid by the Collector to A, the re

it, cannot be admitted in his favor as
proof of the amount of the claim of the other
party,
192
14. If one party does not comply with the
conditions of a compromise, the other party

corded proprietor. On an action by C
against A and B for recovery of the amount

of the surplus, the Zillah Court gave a de
cree against B, without going into the

question of the payment alleged to have
been made by the Collector to A, leaving
B to sue A for the amount.

is not bound by it,

192

1 5. A brings an action against B. C intern
venes. Judgment is given in the Zillah

On appeal,

Court in favor of A. B and C appeal on

the Sudder Dewanny Adawlut reversed
the judgment, exonerated B from liability,
and directed investigation of the claim
against A,
63
8. A and 8 purchase property from C under

entirely diﬂ'erent issues. One Judge is for
amending the case on the appeal of B, and
reversing the Zillah decree as far as it
affects 0. Another Judge is for partly

condition not to resell to any one but C,
or his heirs. Ruled that the grant of a

conﬁrming the Zillah decree on the appeal
of B, and partly reversing it on that of C.

putnee talook of a part of the property by

Notwithstanding the concurrence of voices
in regard to the appeal of C, both appeals

A and B to D, a stranger, is a violation

are sent on for another voice.

of their engagement; and as such it was
set aside,
65
Held by the Sudder Dewanny Adawlut,
that the decision of a lower Court cannot
be considered imperfect, merely because
the case was heard exparte, the defendant
having received the usual notice, but neg
lected to defend the action,
83

10.

Two Judges having arrived at the same

general conclusion in regard to the judg
ment in a case, but differed as to a ma

terial fact, with special reference to which,
the ﬁrst Judge had sent on the case for

another voice, the Sudder Dewanny Adaw
lut held that the decision was incomplete,

and that the case must be submitted to
another Judge,
131
ll. The Sudder Dewanny Adawlut dismiss~
ed a claim for refund of the purchase
money paid by the plaintiﬁs for certain
lands, which had been sold by the Collector
in. execution of a decree of Court, but
which formed part of a joint estate when.
quently, and before possession had been

given to the plaintiffs, sold for arrears of
revenue,

12.

189

Two Judges

then concurring pass ﬁnal judgment, rcs
versing the Zillah decree on both ap-c
Peals,
220
16. A petition by the plaintiff withdrawing
his claim having been rejected by the
Zillah Judge, held by the_Sudder Dewanny
Adawlut that as such withdrawal could
not aﬂ'ect the rights of other parties, it

ought not to have been rejected,
221
17. In an action for possession of property
purchased at a sale made by the Sheriff of
Calcutta in execution of a judgment of the
Supreme Court, it is not competent to the
Company's Courts to enter into circum
stances which go to aﬂ'ect the justice of
thejudgment given by the Supreme Court,
or of the execution under it,
228
18. The defendant having failed to appear

in the Court of original jurisdiction, and
having shewn no good reason for the de
fault, the Court would not entertain his
appeal or enter into his objections to the
claim,
362

19. The plaintiﬁ‘, a guardian of certain mi.
nors, having dcmised subsequently to the
decision of the Zillah Court, given in his

The revenue authorities, in giving effect

favor in an action brought by him, involv

ing a claim on the part of the minors to

to the orders of Court, cannot be held
YY

cos

INDEX.

a legacy under, a will, and no successor 3. The Sudder Dewanny Adawlut admitted
having been appointed by the Mofuisll
the right of pro-emption founded on part~
'Court, and proceedings in regard to the
nership in a suit between Hindus, which
will having been instituted in the Supreme
originated in Shahabad, in the province of
Court, the Sudder Dewanny Adawlut set
Behar,
97
aside the decree of the Zillah Court, leav
4. The Sudder Dewanny Adawlut upheld
ing the claim preferred to the decision of
the right of pro-emption founded on com
mon tenancy in a suit between Hindus,
the Supreme Court,
363
which arose in the district of Tirhoot, 197
20. In a dispute as to whether certain lands
formed part of a private estate, or of a 5. A and 13 hold equal shares in certain
mehal ordered for resumption by a decree

villages-

of the Special Commissioner appointed un
der Regulation III. 1828, a mere plea by
the revenue authorities that the lands be

to C for a speciﬁc sum (say
and also sells his share of the
to D for the same sum. B
share of all the villages to

longed to the resumed mehal does not

arrest in liminc the jurisdiction of the Civil
Court,

A sells his portion of one village

6,000 rupees)
other villages
then sells his
D, for a sum

(say 8,000 rupees) without speciﬁcation of
the price of each. 0 claims the right of pre

373

21. In a suit for land and mesne proﬁts,
the Zillah Courts gave a decree in favor of
the plaintiffs for a fractional portion of the
land, leaving the quantity as well asthe
amount of mesne proﬁts to future adjust
ment in course of execution of the decree—
held that the decree was incomplete, and

emption of the share of the village of which
he had already purchased a portion from A.

Held by the Sudder Dewanny Adawlut
that the price to be paid by C to D should
not be determined with reference to the
price paid by C to A, but adjusted with

reference to the relativevalues of the shares
sold by A to D,
347
22. The mode of deciding by the oath of 6. Under the Mahomedan law, pre emption
the plaintiff, can only be resorted to with
cannot be claimed in acase onye-i-tuljeea,
the consent of both parties to the suit, 383
or ﬁctitious sale made to serve a temporary
re-investigation ordered,

383

purpose.

See Lanes, 2, 3.
See RENT, 1.

In a case of Bye-i-tuljeea, a

lease of the property from the alleged
purchaser to the seller, does not render the
sale absolute, so that pro-emption can be

See Assumes-r, 1, 2.
Sec FAMILY Usscs, 1.

Sec Rem-sass Tssunss, 2.
PRE~EMPTION.
1.

claimed,
385
Pro-emption, if not claimed immediately,
is barred,
385
8. Pro-emption cannot be claimed where
7.

the consideration is not expressly stipu
lated,
3S5

A claim, in right of pre-emption, to
property, the possession of which has been

PUTNEE TENURE.

transferred by a deed of Hibeh-bil-ewuz,

or gift for consideration, such consideration 1. A purchases an estate from B. It sub
sequently appears that the entire estate
being expressly stipulated, is good in Ma
did not belong to B, but that a fractional
homedan law,
39
.2. In a suit between Hindus in Shahabad,
portion of it was held by him in putnee.
in the province of Behar, the Sudder
Held, that the purchaser is liable for the
Dewanny Adawlut admitted the right of
rent of the putnee tenure due to the pro~
pre-emption founded on vicinage and con
prietor, as long as possession is held under

tiguity of property, the lands of the claim
ants being situated in the same puttee or
portion of the village, as those which form~
ed the subject of the action,
96

2.

the purchase,
223
A Civil Court cannot compel a durput~
needar to pay the rents of the putuee
tenure due to the proprietor,
224

INDEX.
3.

399

The purchaser, at a ale in execution of

seated, prior to the adjustment, to receive

a decree of Court, of the rights and inter
ests of a putneedar, has no just claim to
land situated within the putnee talook,

any smaller sum than his original exorbi
tant demand,
288

which had been granted by the zemindar
rent-free to a third party before the date
of the execution of the putnee, and of

RENT-FREE TENURES.
1.

which the putneedar never held posses
sion,

The plaintiffs sued to set aside engage~
ments entered into by the Collector with
the heirs of the grantee ofa resumed la
khiraj tenure designated Sirshikun, and to
have the engagements made with them~

352

See PRACTICE, 8.
BEN TS.

selves as maliks, in virtue of their proprie~
tary right :—claim dismissed, it appearing

1.

Under Section 63, Regulation VIII. of
1793, A brought an action against B for

to the Court that the settlement had been
rightly made with the heirs of the gran_

having refused to give him receipts for
tee,

rent paid.

78

The suit was dismissed with
2.

The plaintiff sued to obtain the reversal

costs, because no dishonest intention was
of a resumption, made by the revenue
officers, of a nanker village held by him un
der a deed of gift from his adoptive mother,
who had herself obtained it by gift from her
husband, the original grantee, on whom
the grant was conferred by the Nazim of

proved against B, and because A had not
brought the suit within one year from the

date when cause of action Originated, as
required by Section 7, Regulation II. of

1805,
2.

29

A planter, lessee of certain lands for the
cultivation of indigo, selling his factory to
another and transferring his lease, is'never~

Bcugal and Behar, in terms (bafurzundan)
" which implied a hereditary tenure. The
defendants, being the Government and
malik or proprietor with whom the settle
ment had been made, pleaded inter alias

theless responsible to the lessor for the
rents due under the engagement executed
by him as lessee, but has his remedy
against the transferree,
77
3.

the illegality of the gift of the plaintiff.
The Government having at one period vir~
tually recognized the right of the donor

A decree given against a proprietor who

has purchased at a public sale for arrears
of the plaintiff, by having relinquished to
of revenue, and awarding the right of pos<
session to a party who claims to hold an
under tenure at a ﬁxed rent, is no bar to

her the village after an interruption of the
possession, the Sudder Dewanny Adawlnt
would not admit the plea, considering that

an action by the proprietor to establish his
right to an increase of rent,
218
4.

the legality or otherwise of the gift, could
only be disputed by the heirs at law of the

An action by a zemindar for the assess

ment of certain lands within his estate was
ﬁnally decided after litigation for a number
of years, by an adjustment of the rent at
the rate of a little more than a third of the
amount claimed by him. In a second
action for recovery of the rent for the
period during which the suit was pending
in Court, at the rate ﬁxed by judicial

award, together with interest on the same,

3.

donor of the plaintiff,
118
Held by the Sudder Dewanny Adawlut,
with reference to the terms of Clause 1, Sec.
tion 2, Regulation III. 1828, that in a suit
to set aside a resumption of a lakhiraj
tenure, made by the revenue authorities
before the enactment of Regulation 11.,

1819, the jurisdiction of the Civil Courts
was not barred by Clause 4, Section 2,
Regulation Ill. 1828,
119

the Sudder Dewanny Adawlut awarded

the principal, but no interest for the pe'
riod antecedent to the adjustment, it not
appearing that the plaintiff had ever con~

RESUMPTION.
see PBAOTXOE, 20.

INDEX.

460
REVIEW OF JUDGMENT.
1.

mitted the fact of the sale without offering
any objection to the same,
124

An application for a review ofjudgmcnt
rejected by the deciding Judge, cannot be

3.

admitted by any other Judge,
278
A review of judgment having been ad~

.2.

Held under the Hindu law ascnrrent

in Tirhoot, that the sale of joint nndivid~
ed property without the consent of all the
sharers, is invalid,

214

mitted in consequence of a slight difference

in the Opinion of the deciding Judges,
held that their opinions were not thereby

SALT.
1.

cancelled but are to be taken into account
in the ﬁnal disposal of the case,
364

A superintendent of salt works in the
employ of Government having entered
into an arrangement with the plaintiﬂ‘,

whose khelarees he had taken possession

SALE.

of on behalf of the Government, to allow

1-

The late proprietor of an estate having

him a ﬁxed compensation, which was re~
gularly paid for a period of 20 years, the
Sudder Dewanny Adawlut held that the
Government oﬁcers in the salt department

sold the same without speciﬁed exception
or reservation, his heir sued the vendee for

recovery of the compound or quantity ofland
immediately attached to the family dwell~

could not withdraw from the arrangement

ing of the late proprietor, on the ground

on the plea that superintendent had no

that. by usage, such land never constituted
a port of the property transferred by the
sale. The Sudder Dewanny Adawlut held

authority to enter into it,

that the proprietary right to the land was

161

SLAVERY.

by the sale transferred to the vendee, but

Under the Hindu law, a slave who is
maintained in consideration of servitude, is

adjudged to the plaintiff the right of occu—
~ policy on payment of a fair rent,
115

entitled to his release on his relinquish

See Peso-nos, 11.
See PUTNBE Tsnons, 3.

1.

ment of the maintenance,

52

STAMPS.
1. A document stamped under the provisions

SALE UNDER THE HINDU LAW.

of Clause 5, Section 14, Regulation X- of
1829, A. 1)., was admitted, it being presumed

1.

According to the Mitacshara and other
Hindu law tracts which are current in the
western provinces, the sale by a widow to

her daughter's son of joint property deriv
ed from her husband is invalid. But see

that the requisite forms had been observed
in obtaining the stamp,
23
2. A claim for arrears of rent, on a special
agreement, executed on a stamp of inade_
quote value, dismissed,

note,

2.

380

69

The Zillah Court having, under the rule
of Hindu law which bars the right of a
woman to alienate ancestral property, dis

missed a claim preferred on the ground of
a deed of sale executed to the plaintiff bya
female, the Sudder Dewanny Adawlut re
versed tha decree, it appearing that the

defendants had not pleaded as a bar to the
claim, the rule of law which governed the

STRIDHUN.
1. Under the Hindu law, a gift of property

to a woman by her relation is her Sou
dnyicn or gift from affectionate kindred.
In the present case a gift by a Hindu to
his sister and paternal uncle's daughter
was held to be at their entire disposal, as

their Soudayica Stridhun, or peculiar pro
perty by gift from aﬁ'ectionnte kindred, 90

judgment of the lower Court, that there
SURBERAKA R.
was nothing on the proceedings to shew
that the property was ancestral, and that

the defendants, both in proceedings in
Court and in private transactions, had ad\

See Draw, 1.

SUPREME CO URT.
See Phones, 17, 19.

INDEX.

Cuttack, as heir to the late Rajah. Claim
dismissed on proof that the plaintiﬂ' was the
son of the late Rajah by a slave girl, and

SURETY.
1 . The Zillah Judge having exempted the
security of a salt gomashtah from liability
to payment of the value of deﬁcient salt,
on the ground that the security bond spe
ciﬁed only the “ acting gomashta ," while
it was not clear whether embezzlement
took place when the gomashtah was mere
1y “ acting" or conﬁrmed in his ofﬁce, the
Sudder Dewanny Adawlut reversed the

401

as such not entitled to succeed,

372

TRUSTEE.
Sea Esnownssr, 1, 2.'

1.

VALUATION OF PROPERTY.
Delendsnts' objection to valuation of
property should be urged in the Court of
ﬁrst resort, and cannot be urged as mat

order, holding that from the terms of the
deed the surety clearly made himself res
ponsible for any deﬁciency that might
occur, during the period his principal was
in charge of the salt stores,

ter of right in the Court of Appeal,

1.

180

2. A party who had tendered security for an
ofﬁcer of a Collector's establishment, held

An action by the zemindar of Chota
Nagpore, for resumption of a jagheer
tenure, was decided in his favor on the
ground of local usage,
153

responsible, under the circumstances, for
the amount of an embezzlement commit
ted by hi principal, although no express

order for the acceptance of the security
tendered, had been passed by the Collec
tor,

3.

79

USAGE.

See FAMILY Usaos.
WIDOW’ UNDER THF HINDU LAW.
A widow having during the minority of

1.

her sons compromised to their prejudice a
case regarding the property of her deceased
husband; her sons, on attaining their

183

A call for further security in consequence
of that already tendered being insuﬂicient,

majority, petitioned to have the compro
mise

does not absolve the original sureties from
responsibility, as long as the security bonds

set

aside, which was accordingly

done; as according to the Hindu lawshe
had not authority so to act,
21

executed by them are not actually reject
cd or cancelled,

350

TRIBUTARY MEHALS IN
CUTTACK.
1. The plaintiﬁ' sued to recover the raj of

2. A Hindu widow, the mother of two minor
children, conditionally sold her husband's
estate for the purpose of paying 06‘ his

debts: held that under the circumstances
the sale was illegal in the absence of proof
of the necessity for the alienation,
304

one of the tributary mehals in Cuttack, as
the son and heir of the late possessor. The
claim dismissed on the ground that under

the circumstances of his birth, the plaintiff
was not entitled to succeed, according to
the family usage,
49
2. The plaintiff sued to obtain possession of

the ml 0i one of the tributary mehals in

1.

WILL.
Under the Mahomedan law a will made
in favor of one son, or of one heir, cannot
take eﬁ'ect to the prejudice and without
the consent of the other eons or ot-lu-i
heirs,

Flare

190

