This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project
to make the world’s books discoverable online.
It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books
are our gateways to the past, representing a wealth of history, culture and knowledge that’s often difficult to discover.
Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book’s long journey from the
publisher to a library and finally to you.
Usage guidelines
Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to
prevent abuse by commercial parties, including placing technical restrictions on automated querying.
We also ask that you:
+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for
personal, non-commercial purposes.
+ Refrain from automated querying Do not send automated queries of any sort to Google’s system: If you are conducting research on machine
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the
use of public domain materials for these purposes and may be able to help.
+ Maintain attribution The Google “watermark” you see on each file is essential for informing people about this project and helping them find
additional materials through Google Book Search. Please do not remove it.
+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other
countries. Whether a book is still in copyright varies from country to country, and we can’t offer guidance on whether any specific use of
any specific book is allowed. Please do not assume that a book’s appearance in Google Book Search means it can be used in any manner
anywhere in the world. Copyright infringement liability can be quite severe.
About Google Book Search
Google’s mission is to organize the world’s information and to make it universally accessible and useful. Google Book Search helps readers
discover the world’s books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web
at http://books.google.com/

LQ~
THE

PUNJAB CIVIL CODE,
[ PART I. ]

AND
\\
/'/’
‘1‘
\
\

SELECTED ACTS,
"4.6 an
\ 4'~. I ‘
\\

1

WITH A COMMENTARY,
COMPILED
BY
J. D. TREMLETT, M. A. CALL,
Member (9‘ the Bengal Civil Service.

or LAW THERE mm BE NO was ACKNOWLEDGED THAN mum mm BEAT 15 THE
BOSOM or non, 111-311 vmcs 1s THE HARMONY 0F TILE WORLD: ALL THINGS
IN nmvm AND EARTH no HER nou‘um, THE VERY LEAST AS FEELING
mm cum, AND THE GREATEST AS NOT EXEMPTED mom um POWER:
BOTH ANGELS nu) MEN AND CREATURES OF WHAT comm'rox
sonvan, THOUGH men 1:! DIFFERENT 5031* AND MANNER,
YET ALL wrrn UNIFORM coxsxum, ADMIBING mm. .18
mm .wtruon OF THEIR PEACE mm Joan—HOOKER.

JURISI'BUDENTIA. EST mvmmvn ATQUE nunmmun REBUM scrum, JUST!
ATQUE INJUSTI scmmu.-- ULPIAN.

1869.
Punjab Printing Company, Limilml.

\

TO
COLONEL EDWARD LAKE, c. s. 1.,
LATE

AND

SOME

FINANCIAL

TIME

THIS

IN

COMMISSIONER

COMMISSIONER OF

WORK

GEATEFUL

DURING

IS

OF

THE

BESPECTFULLY

BEMEMBBANCB

OF

THE

PUNJAB

JALUNDHAB DIVISION

DEDICATED

THE

PERIOD

WHICH THE AUTHOR ENJOYED

THE BENEFIT OF BEING ONE 01‘ 1115 ASBISTANTS.

I“

'
PR'EFACE.

The publication of a Collection of the Acts in force in this Province now
being brought out under the auspices of the Chief Court, as well as other
causes, have led me to abandon my former intention of editing the enactments
which embody the Substantive Civil Law of the Punjab; and the present
volume is therefore conﬁned to the Punjab Civil Code, together with a few
Acts and Regulations which relate to subjects treated of by the Code.
I have taken advantage however of these narrowed limits to make the
notes as complete as pOSsible, and I believe all the published rulings of the
Lahore Court, as also those of the Indian High Courts as contained in
Sntherland’s W. Reporter, in the Bengal Law Reports, Stokes’ and Sullivan’s

Madras Reports, Reid’s Bombay Reports, and those of the Agra High Court,
with such of the Privy Council cases as are given in Sutherland’s Collection,
will be found under the heads to which the respective precedents refer. In

those parts of the Code which treat of the law of Contract and of Wrongs I
have also freely availed myself of those standard works of English law which
are most in the hands of the Anglo Indian lawyer, but as the English
Reports on which these works are based are not generally accessible in Indian
Mofussil Stations I have for the most part omitted the references to them
even when quoting the names of the cases.
Bearing in mind the frequency with which Civil Ofﬁcers ﬁnd themselves
compelled to administer justice away from head quarters, and also the
scanty Law resources of most district and private libraries except in Lahore
itself, I have sought, especially in every dubious or difﬁcult point, to give
the rulings illustrating it in as much detail as might be, and usually in the
words of the Judges and Law-writers themselves. While however I have
aimed at supplying all that is needful for immediate use, I should not have
given the references to the precedents and authorities with so much prom
inence in the text, were it not from the hope that when leisure and oppor
tunity allow it, the reader will form his own judgment by a reference to
the original sources; specially ought this to be the case where conﬂicting
decisions show that the construction or the application of the law is more
or less difﬁcult and obscure. Optima est lea; gum minimum relinquit arbilrio
judicis, uptimusjmlw: gui minimmn sibi; and if this be true universally, more

chieﬂy must it be so in India, where the absence of a formal legal education
011 the part of so large a portion of those who have to preside in the Anglo
Indian Courts furnishes a ready handle of attack. That any acquisitions of
legal learning or acumen on the part of Indian Judicial Ofﬁcers will altogether
silence these attacks is too much to hope for, but it would do what is of
far greater importance to the interests of the country ; it would tend to
introduce certainty into the decisions of the Courts, which would then be
based on the results arrived at by the thought and learning of the sages of
the Law, instead of On the mere quicksands of individual opinion on what
may be right and just in the isolated case under consideration. “ It is my
wish and my comfort,” said Lord Kenyan, “to stand super antiquas vias. I
cannot legislate but by my industry I can discover what my predecessors
have done, and I will servilely tread in their steps. " Misem est servl'lus, ubi
)us est vagum aut incertum. And it seems one of the hopeful marks of the
improvement now going on in our Indian Courts, that authority, rather than
what was styled common-sense, is being more and more relied on for the
solution of the questions which come before them ; and if the present work at
all contribute to progress in this direction I shall feel more than rewarded
for the labor employed in its compilation. In conclusion, I cannot deprive my
self of the pleasure of quoting the following words of Bacon—“ Judges ought
to remember that their ofﬁce is jus dicere, and not jus dare—to interpret law
and not to make law or to give law. * * * Judges ought to be more learned
than witty, more reverend than plausible, and more advised than confident.

Above all things integrity is their portion and proper virtue. ‘ Cursed (saith the

Law) is he that removeth the landmark.’

The mislayer of a mere stone is to

blame ; but it is the unjust Judge that is the capital remover of landmarks,
when he deﬁneth amiss of land and property. One foul sentence doth more
harm than many foul examples ; for these do but corrupt the stream, the
other corrupteth the fountain—so saith Solomon ‘Fons turbatus et vena corrllpla
est justus cmlens in causa sua comm adversar-io 9H
.

INDEX.
A.
ACCEPTANCE
miscarriage of a. letter of—in contracts of sale, 344.
in a, contract of sale, 343, 344.

ACCOUNT BOOKS
admissible as corroborative proof, 68, 69.

ACCOUNTS
error may be shewn in—10.
ACQUIRED PROPERTY. See under PROPERTY.
ACQUISITIONS -

proof necesszug7 that property is separately acquired, and not joint estate, 270
~27 .
ACQUISITIONS. See further under PROPERTY.
ACT No. XXXII OF 1839, 469 ;

ACT No. V 01? 184A, (Lottery Act), Appendix, I—m;
ACT No. VII OF 1845, 33 ;

ACT N0. XX OF 1847, (Copyright Act), 614, 625—637;
ACT No. XXI or 1848, (Gaming Act), Appendix, Iv-VI;
ACT N0. XVIII OF 1850, 33;
ACT No. XXI OF 1850, 168, 170;

ACT NO. XIX or 1853, 50,
ACT No. XVIII or 1854, (Railway Act), Appendix, Lxrv—va;
ACT No. XXVI OF 1854, Appendix, xxxn—xxxv;

ACT'No. II or 1855, 43;
ACT N0. XI 01‘ 1855, 6'79, 714;

ACT No. XII OF 1855, 495, 520;

ACT No. XIII OF 1855, 495, 522 ;
ACT No. XV or 1856, 179—183 ;

ACT No. XXXV or 1858, (Management of Lunatics’ Estate Act), Appendix,
vu—xvx;
ACT No. XL or 1858, (Management of Minors’ Estates Act), Appendix, xvr—
xxxr;
ACT N0. VIII OF 1859, See. 14, p. 573; Secs. 34 & 35, p. 36; Sec. 73, p. 407;
Sec. 208, Appendix, p. xxxrx; Secs. 273 8:280, p. 479; Sec. 284, p. 483;

ACT No. XXVII OF 1860, (Native Succession Act), Appendix, xxxvm—Lv;

INDEX.
ACT No. IX OF 1861, 226, Appendix, xxxv—xxxvn ;
ACT N0. XXIII OF 1861, See. 38, 479;
ACT No. XXV or 1861, Sec. 185, p. 16; Sec. 308, p. 16; Sec. 318, p. 512;
ACT No. XX or 1863, 619, 638—650;
ACT No. III OF 1865, (Carriers’ Act), Appendix, LV—LXIII ;
ACT No. X or 1865, Secs. 4 & 356, 38 ;
ACT No. XIX or 1865, Sec. 2, p. 27; Sec. 21, pp. 27, 29;
ACT No. V or 1866, See. 9, p. 607 ; Sec. 10, p. 444; Secs. 11—14, p. 454;
ACT No. XV or 1866, 446;
ACT No. XX or 1866, 97 ;
ACT No. VIII or 1867, (Horse-racing Act), Appendix, VI ;
ACT No. XXVII or 1868, 117;

ACT N0. XXVIII or 1868, (Punjab Tenancy Act), 575—601.
ACTS OF STATE

do not full within the jurisdiction of Municipal Courts, 4—9.

ADMD‘TISTRATION CERTIFICATE
to a. minor’s estate under Act XL of 1858, see under Mmons, ( Act for the
better prov'mion for the persons and property of Minors ).
ADMDTISTRATION-PAPER. See WAJIB-AL-ABZ.

ADMISSIONS
of a. party receivable to prove the contents of a. document which cannot itself
be admitted owing to the Stamp Law, 90.

ADMISSIONS
previous—0f the parties are evidence against them, 93, 94, but not those of
former owners of property made after alienating the property, 95.

ADOPTION
native law and custom must be especially followed in matters of—129.
under Hindu law, 211—222.

in general only one son can be adopted, 211, 212.
prohibited degrees in-—211, 214, 215.
an only son ought not to be given away in—211, 214.
parties who may ad0pt-211, 214/

‘

_

party adopting must in general have no male descendants m the male line—
211, 212, 213.
two persons cannot adopt the same son, 212.

power to adopt need not be in any special form and may be verbal, 213.
who may give a son iii—214.
the giving of an eldest son in—is wrong, but valid when done, 214.
a man cannot give his brother in—214.
power of the mother to give in—214.
requisites in a. person adopted in the Dattaka. form, 214—216.
formalities how far essential in a. Dattaka—215, 221.
rights resulting from a. Dattaka—216—218, 219.
in a. Dattaka—the adopted son inherits collaterally, 217.

share of a Dattaka. son with natural children born subsequently, 217, 219.
rights resulting from a. Kritrilna, 218.

the relations arising from a Kritrima—are strictly conﬁned to the adopter
and the adopted, 218.
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ADOPTION—( Continued. )
an adopted son may inherit from his natural parents also, should they lose
their other sons, 219.

power to disinherit an adopted son, 219.
in the Dwyamushayana form, 219.
limit of age of the son in cases of—in the Dattaka form, 220.
may be inferred from the subsequent conduct of the parties, 221.
onus probandi iii—disputes, 221.
it is not open to any one who pleases to question the validity of an— 221, 222.
an adjudication on—is not a judgment in rem, 222.
nature of—among Mahammadans, 222.
ma be invalid in the case of public grantees, 223.
fulfand ample proof should be demanded in deciding on disputed—claims,

223.
recognized by the Punjab Tenancy Act, 576.
ADULTERY
native law and custom must especially be followed in questions of~129.
deprives a married woman of her rights in her special property, 175.
suits to recover damages for—208, 515.
may be proved in a civil action for damages by producing the judgment of the
Criminal Court, 208.

ADVANCEMENT
doctrine of—among Hindus, Mahammadans and Europeans in India, 252.

ADVERTISEMENT
made under the provisions of any Act 850., how proved to have been
published, 46.

ADVOCATE
Courts to take judicial notice of every—authorized to act before them, 4.4.
AFFIDAVIT
how to be administered to heathen, 49.

AFFIRMATION
classes to be admitted to testify on simple—49.
AFFIRMATION, Solemn—Act, 49.

AGENTS
law regarding the acts of married women as— for their husbands, 372,

38—41, 325, 421.
measure of damages in suits against professed—for breach of warranty of
authorization, 337.
powers of general—413.
aw regarding instructions given by the principal to his—413.
the extent of the powers of—is generally a question of fact, 414.
payment or tender to--415.
nature of the principal’s liability for the acts of special—415, 416, 417.
mustnot run: their private liabilities with those of their principal, 417.
liability of thenprincipal for false or erroneous statement of his—417.
a person citlnso y become the—of another by appointment, express or. implied,
oral evidence when admissible to show that a nominal principal was only the
_ _ _
-—of another party, 418.
habihty oI—in a suit for a refund of money paid through them, 419.
selection of lthrillgiability of the—by the creditor instead of that of the princi—

Pa' ,

'
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AGENTS—( Continued. )
responsibility of—to the principal, 419.
liability of a gratuitous-4l9.
what amount of skill is expected from-420.

right of—to reimbursement when the principal’s instructions have been
exceeded, 420.

.

implied guarantee of indemnity of—by the principal, 4:20.
ratiﬁcation of the acts of—by the principal, 420.
agreements made with—ma be enforced by the principal, 4-21.
quantum of proof required
m a principal who claims property purchased
by the—in his own name or that of a third party, 421.

respective duties of principals and of the public in regard to the notifying and
ascertaining the powers of—421.
ALIEN ENEMIES

incapacity to sue or be sued, 35.
disabilities of-—42.

ALIMONY
order in which allowances for—arc recoverable from the estate of a deceased
person, 468.
'

ALLUVION
questions regarding ownership arising from—may be heard in the Civil
Courts, but not those regarding assessment, 28.

.

ALLUVION REGULATION, 562—574 ;
rule when there is a recognized usage, 563, 564 ;
when there is no usage, and the alluvion is new land, 565—570 ;
rule regarding dried up river beds, 569 ;
,

rule when the land is unaltered, and only cut oﬂ‘ by a change in the course of
the river, 570 ;
rule when the land comes up as an island in the bed of a large river, 571, 572;
when the island is formed in the bed of a small river, 572 ;
general rule in cases not specially provided for, 573 ;

jurisdiction of the Civil Courts in alluvial disputes, 573.
ANCESTRAL PROPERTY.

See under PROPERTY.

ANIMALS
liability of the owners for injury done by ﬁerce— kept by them, 502.
ANTH, nature of— 460.

APPOINTMENTS
made in a. Government Gazette may be proved by the production of the
Gazette, 4:6.

ARBITRATION CONTRACTS, 10, 11.
ARREST
action for wrongful—504:, 505.
_
powers of-—conferred by Regulations on landowners, 525, 526 ; and on village
watchmen, 526, 52 .

ART
matters of—may be ascertained by a Court from published Books, Maps, &0.
of authority, 46.

ASSAULT
law regarding actions for—500, 19.

4:
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ASSIGNEE
power of the—in Bankruptcy, 485.
ATTORNEY
_
Courts to take judicial knowledge of every—authorized to act before them, 44.
power of—, how it may be proved when executed at more than 100 miles

distance i‘rom the place of suit, 71.

power of—-, rule of construction in the case of—415, 416.
a power of -is required to render valid certain acts of partners, 437.
AUCTION SALES
rules regarding— 343, 344 ; right of pre-emption how far existing in—357.

B.
BADNI
nature of—contracts ; illegal and void, Appendix, Iv.
BAIL-BOND
damages recoverable for loss caused by forfeiture of—17.
BAILMENT
principle regulating the amount of care required in a bailee, 423—427 ;
1n the case of deposit, 424, 425 ;

in that of borrowing without any consideration being given, 425 ;
in that of hiring and commission, 425, 426 ;

in that of pledge and pawn, 427.
BAIRAGIS
if they please, can retain their inheritance and property rights, 169.
BANDHU
what relations constitute the—151, 217 Note.

a sister’s son is a—, but not a sapinda, 152.
BANKER
measure of the damages in an action against a—for dishonoring a trader’s
cheque, 337.

BANK-NOTES
admissibility in evidence of ofﬁce books for the purpose of identifying—or
other securities entered on them, 66.

BANKRUPTCY
rules for the distribution of the property of partners, when their ﬁrm becomes
bankrupt, 443.

general principles of the—rules, 478, 480 Note, 486.
authority of the Courts of—in the Pun'ab—479.
procedure to be followed in cases of—4 9, 490.

cases in which certain Courts should refrain from adjudicating the applicant
a bankrupt, 480.
adjudication of— cannot be made against a

a person cannot reserve to himself a right t'

rson already dead, 481.

his—and then provide that it

shall not ass to his creditors, 481.
rule regarding unclitimed dividends, 482.

disputed claims in—can be enforced by regular suit, 482.
procedure when the property of the bankrupt is out of the jurisdiction of the
Court, 482.

I
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BANKRUPTCY-( Continued.)
'
law regarding the discharge of the bankrupt by the Court, or of his punish
ment by imprisonment, 483, 484.
distribution of the estate among the creditors, 484, 486.
fair and open arrangements between the debtor and the majority of the
creditors may be enforced, 484, 485, 487.
powers of the assignee in~procecdings, 485.
rights of judgment-creditors on—proceedings, 486.
a debtor’s—cancels any term of a grace allowed him before his bankruptcy, 486.
excess assets may be used in paying interest on the debts, 486.
- fraudulent transfers of his property by a bankrupt will be annulled by the
Court, 486 ; but not at the instance of the fraudulent party, 487.

law regarding fraudulent preferences, and unduly favorable terms extorted by
certain of the creditors, 486, 487.
real alienations of property may be valid though made with an intention to
defeat an expected execution, 487 ; but see 488.
voluntary gifts made by a person who is at the time quite solvent are not
annulled by subsequent—488.
after his discharge, the subsequently acquired property of the bankrupt is

generally liable for his old debts, 489.
a creditor cannot sue for debts he refrained from entering in the composition
deed, 489.
BARTER
law regarding—344.
BASTARD
a Mahammadan mother does not inherit from a—Eurasian son who has
been reared as a Christian, 156.

BATAI
collection of rent by—588.
BATTERY
' I _
law regarding actions for—~19, 500, 501 ; and consequent bodily injury, 16.
BENAMI
oral evidence is admissible to show that one person’s name is inserted in an

instrument—for another, 90.
power to sell property held—353.

sales of realty by a—vendor, 687.
burden of proof in an alleged—sale, 697.
BEQUEST.

See LEGACY.

BETROTHAL
damages in breach of—cases, 195, 197, 204.

action for breach of—lies only against the parents, 204, 205.
contract of—made in regard to an unborn child is void, 205.
extent of the guardian’s liability on a contract of—205.

BHAYACHABAH
nature of—tenure in a. village, 540.

BILL OF EXCHANGE
_
altered by the consent of the parties to 1t, 86, 453.
different kinds of—in use among native merchants, 449.
time at which a—becomes payable, 451.
risk by whom borne in taking, accepting. 8w. a—-451, 452.
plea of “ no consideration” in a. suit on a—452.
-
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BILL OF EXCHANGE—( Continued.)
eﬁ'ect of alterations in a—452.
law regarding acceptance, 453 —456.
eﬂ'ect of the payee’s taking part payment from the acceptor, 456.
law regarding the giving notice of dishonor, 456.
rights of the parties when a—has been lost or stolen, 457.

liabilities arising from endorsements on—457.
rights of action on a dishonored—458.
BOOKS
published—of authority may be referred to in certain cases by a Court, 46, 47.
certain classes of—may be referred to as proof of the law of a foreign country,

47.
BORROWING
'
_
principle regulating the amormt of care required in a case of—wrthout con
sideration being given for it, 425.

BOUNDARIES
disputes concerning the—of estates, 28.
questions respecting the—of independent or feudal States, 32.
BRIDE.

See under WIFE.

BROKER
in contracts made through—the principal may in general be sued, 418.
BROTHER
( Hindu ) excludes a brother’s sons from the inheritance, 148.
( Hindu ), excess portion of the eldest—149.
a man cannot give his—in adoption, 214.
BROTHER—HALF
( Hindu ) succession rights of a—149.
( Mahammadan ) succession rights of a—156.

C.
CANALS
suits for matters relating to—33.
CANCELLATION
suits for—of documents, 15.

CARRIERS
measure of damages in actions against—336.

CARRIERS’ ACT, Appendix, Lv—anr ;
meaning of the term “ Common Carrier ” in the Act, Appendix, Lv, rm: ;
liabilities of Dawk Companies for luggage lost in journey, Appendix, LVI;
a common carrier must in general carry the goods of any one offering to pay
his hire, Appendix, Lvn;
duty of the carrier when the goods have reached their place of consignment,
Appendix, LVII ;

liability of a carrier who takes charge of goods directed to a particular place
beyond his own line, Appendix, Lvn;
carrier’s lien for his freight, Appendix, LvnI ;
protection of the carrier from liability for goods of a certain kind exceeding

Rs. 100 in value when their value and description have not been
declared, Appendix, Lviu, 1.1x ;

'
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CARRIERS’ ACT—( Continued. )
a carrier may demand higher rates for the carriage of goods of the kinds
named in the Schedule of this Act, which excess rates may be
recovered by the person entitled to recover for the damage and loss
of the goods, Appendix, LIX;

extent of a common carrier’s liability, Appendix, Lx.
carriers cannot limit their liability regarding articles not in the Schedule by
public notice, but, with certain exceptions, they may do so by
special contract, A pendix, 1.x, Lxr ;
a common carrier is always ' ble for loss or damage caused by his negligence

or criminal act, or by that of his agents or servants, Appendix, Lxr ;
burden of establishing this negligence or criminality, Appendix, an ;
in the case of goods lost in transit, criteria for detemining whether the
consignor 01 consignee should sue, Appendix, an ;

Schedule to the Act, , ppendix, anr.
CARRIERS
.
liability of Railvvay Companies as common—under the Railway Act, Appendix,
Liv, Lv.

CASTE
questions regarding—regulated by native law, 119, 120.
but native law and custom are not to be followed in cases of civil disabilities
arising from loss of—129.

loss of—does not exclude party from inheriting, 168, 170.
intermarriage between persons of different—J 78.
expulsion from—, how far actionable, 603.

CAUSE OF ACTION
suits on a—previously heard and determined, 26, 27.
CAVEAT EMPTOR
doctrine of—in the matter of sales of real property, 693—695.
CELIBACY
enforced—how far binding among fakirs, 622.
CERTIFICATE
of administration to a. minor’s estate under Act XL of 1858, see under Miner’s
Act, for the better provision for the person and property of Minors.

to collect debts due to a deceased person, see under Succession Act, to facili
tate the collection of debts on succession.
CESSES,
how far the village proprietary body can collect them, 557, 560, 561.
CHADAR DALNA
marriages in the—form, 190.
CHAMPERTY
law regarding—and maintenance, 22.
CHARTS
_
.
published—of authority may be referred to in certain cases by a. Court, 4.6.
CHELA
rights of a—in a religious endowment, 615.
right of a—to maintenance, 621.

_

_

is in general entitled to a certiﬁcate under Act XXVII Of 1860 as heir to his
deceased Mohunt, Appendix, xnn.
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CHEQUE
rule regarding damages in an action against a banker for unduly dishonoring
the—0f a trader, 33?.

law regarding Bankers—461, 462.
CHIEF.

See SOVEREIGN.

CHILD
how long incompetent to give evidence, 48.
evidence of 11—1!“ admissible at all, is not to be held as only reaching to the

degree of corroborative evidence, 48.

meaning of the term “ children ” in the Punjab Civil Code, Section > IV,
Clause 9, 158.

‘

CHOSES IN ACTION, assignment of—22.
CHOUDREES duty of the Bazaar—in regard to partnerships, 445.
CHOUKIDAR. See Wn'rcmunrv.
CHRISTIAN, Native. See under Convna'r.
CHRISTIANITY.

Ditto.

CHUKDAR TENURE, features of—550.
CHUNDA VUND, custom of—167.
CIRCULAR

( Judicial Commissioner’s) B. No. 35 of 1857, 36.
B. No. 23 of 1858 31.
N0. 102 of 1858, 195.
B. No. 10 of 1859, 490.
WWWW
WWW
WWWWW
WWWW N0. 21 of 1859, 32.
N0. 81 of 1859, 186.
N0. 35 of 1860, 187, 516.
N0. 56 of 1861, 623.

( Chief Court’s )

No.
No.
No.
z0 .
No.

30 of 1866, Appendix, xmv.
33 of 1866, 477.
36 of 1866, 479.
1 of 1867, 82.
12 of 186?, 1,32,
26, 28, 29, 30, 31, 32,
3

.

N0. 19 of 1867, 480.’
N0. 27 of 1868, 581.
(Financial Commissioner’s)

N0.
No.
No.
No.
No.

9
33
48
22
18

of 1869, Appendix, LIV.
of 1860, 82, 576.
of 1860, 275.
of 1863, 359.
of 1868, 599, 600.

CONJUGAL RIGHTS
restitution of—186, 188, 189, 515.
COLLUSION

a. suit will lie to set aside a decree obtained by—17.
COMMISSION to take evidence, 80.
COMPOSITION-DEED

a—obtained fraudulently by a. bankrupt from his creditors is void, 486.
a. creditor cannot sue for debts he refrained from entering in the—made with
a bankrupt, 489.

.
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COMPOUNDING OFFENCES
contracts for—are in general void, 20.

CONFINEMENT
action for wrongful—504.
CONSIDERATION
parol evidence is admissible to show that a written contract was made on an
immoral—88.
a statement of the payment of the —in Indian deeds is not conclusive, 89, 103.
doctrine of—in the matter of contracts, 326—329.

plea of “ no consideration ” in a suit on a bill, 452.
CONTRACTS
to oust the jurisdiction of the Civil Courts, 10, 21.

to pay rewards for the discovery of stolen property are not in themselves
illegal, 20.

to compound grave oﬂ'ences are in general illegal, 20.
to pay for evidence are void, 21.
in restraint of trade, 23.
of indemnity in regard to the doing of illegal acts, 23.
tending to promote prostitution, 23.
for the sale of public ofﬁces, &c., 24.
by a Hindu wiie for necessaries, 165.
under what circumstances void, 313.
void by reason of lunacy, 313, 314.
void because of drunkenness, 314.
void because of minority, 315.
void because of fraud, 315—319.
void because of undue inﬂuence, 317.
voidable because of fraud must be approbated or reprobated within a reason
able time, 319.
void because of error, 319, 321.

void by reasOn of intimidation, 321, 322.
with lunatics and minors for the necessaries of life, 323.
I
made by persons entitled to maintenance for necessaries, 323.
made by a guardian for necessaries for his ward, 323.
when made by married women, require generally the husband’s consent, 324.
partly valid and partly invalid, 325, 326.
how far affected by the adequacy of the consideration, 326—329.
in interpreting—the intentions of the' parties must be looked to, 330.
law respecting the release of a—before breach, 332.
to pay from a particular fund, how to be interpreted, 340.
period at which the right to sue on a breach of— accrues, 341.
damages for breach of—may include prospective loss, 342.
are governed by the lea: loci contractus, 342.

CONVERTS
law affecting Native—to Christianity, 119.
to Islam are governed by Mahammadan law, 157.
to another creed do not forfeit their inheritance rights, 168, 170.
defacto dissolution of the marriage of a Mahammadan on becoming a—to
another faith, 191.

power of the parent over a minor—239, 240.

do not forfeit by changing their religion, their rights to the custody of their
children, 239.
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COPIES
of survey measurements, &c. admissible in evidence, 47.
made by 8. copying machine will be taken to be true copies, 59.
when admissib e in evidence, 59—62.

admissibility of a copy of a copy, 60.
of an instrument ﬁled in another suit admissible, if not objected to, 61.
of a deposition of a liw'ng person may be received, if not objected to, 61.
and not translations of judgments must be given in evidence, 85.

COPY-RIGHT ACT
analysis of the Act, 614;
Act in extenso, 625—637 ;
duration of copy-right, 626, 632 ;

provisions to prevent books of importance being suppressed, 627 ;
registration of copy-right and rights appertaining thereto, 627, 628, 633 ;
redress for parties aggrieved by entries in the Register, 629 ;
piracy of works of which the copy-right is existing is actionable, 629, in
certain Courts only, 630 ;
in an action in a High Court for pirating a copy-right work, the defendant
must give the plaintiff notice in writing of the pleas he intends to
take, &e., 630, and in the Mofussil Courts he must give the same
details in his answer, 631 ;

the proprietor of the copy-right is entitled to all copies unlawfully printed
without his written consent, 634 ;

this right can be enforced by action, 634, if the copy-right have been registered
before the beginning of the action, 635 ;
limitation in copy-right suits, 636 ;
Schedules to the Act, 637.

CORPORATIONS
what—can sue and be sued in British Courts, 35.

COSTS
.
of previous litigation is not recoverable by separate suit, 11.
COURTS ( Criminal )
suits to set aside the acts of—16.

-

judgments of—are in general inadmissible as evidence in civil suits, 91.
COURT OF WARDS
Act for the better provision for the education of male minors subject to the—
Appendix, xxxn—xxxv ;
applicability of the Act to the education of male wards under Act XL of 1858,

Appendix, xxx.
CO-WIDOWS
estate of—is one of joint-tenancy, 145.
CRIMINATING QUESTIONS
a witness must answer—58.

CROSS—EXAMINE
a party may—and discredit his own witness, 57.
a party may be cross-examined as to previous written statements made by
him, 59.

CURRENCY NOTES
law regarding stolen and forged—461.
CUSTODY

documents should be shown to have come from proper—4:8.
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CUSTOM
local—how to be ascertained, 123.
nature of—in this Province, 124.

a. legal—must be ancient, 124; continued, 125; acquiesced in, 125 ; reason
able, 125, 132 ; certain, 126 ; compulsory, 127 ; consistent, 127 ;
and must be construed strictly, 127.
evidence as to what prevails in adjacent villages may be insufﬁcent to
establish the—in issue, 127.
'

there can be no valid—conﬁned to a special family, 128.
nature of—of the country, 128.
evidence of—when admissible to annex incidents to written contracts, 128.
how far the wajib-al-arz is evidence of—129.
if the prevalence of a—be doubtful, the law must be followed, 129.
-—and native law on what subjects to be specially followed, 129.
commercial— 130— 132.

among Mahammadan agriculturists has very generally superseded the
Mahammadan Succession Law, 161.

often modiﬁes the strict law of Stridhan, 175.

D.
DAKHIL KHARIJ
is not essential to the validity of a sale, 689.
DAMAGES
for being needlessly compelled to attend Court, 11, 18.
for error or delay in the delivery of telegraphic messages, 15.
recoverable for injury resulting from an assault, 16, 19.

by reason of the forfeiture of a bail-bond, 17.
for loss caused by negligence, 19.
for neglecting or refusing to give evidence, 50, 51.
in breach of betrothal cases, 195 ~197, 204, 208.

for refusing to complete a marriage solemnized in infancy, 204.
in actions for seduction, 208, 516.
in actions for adultery, 208, 515.
liquidated and penalties, 330—332.
for non-performance of a contract of sale by thevendor, 333—336.
ditto
ditto
ditto
by the vendee, 336, 340.
for a breach of warranty, 334, 335.
in actions against carriers, 336.
for breach of warranty of authority as an agent, 337.
for wrongful dishonor by a banker of a trader’s cheque, 337.
for breach of a contract of hiring and service, 337.
in assessing—for breach of contract the motive of the defendant is not gene
rally to be regarded, 338.
when too remote to be recovered, 339.

cannot be recovered for a breach of contract which the plaintiﬁ' induced the
defendant to commit, 339.
extent of—in cases of fraud, 340.

are not always recoverable, when a right to determine the contract has
arisen, 341.
may include prospective loss, 342.
for breach of agreement to enter into a partnership, 44:1
rule for assessing—in actions on tort, 517—- 519.
how to be established in defamation cases, 536.
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DAMAGES—( Continued.)
when based on guarantee must not be too remote, 611, 613.
for loss of voluntary religious offerings, 624.

measure of—for a breach of contract of sale of realty by the vendee, 698, by
the vendor, 699, 700.

measure of—in breaches of contract connected with the demise of real pro
perty, 710.
DAMNUM ABSQUE INJURIA
doctrine of, 7, 18.
DATTAKA ADOPTION.

See under ADOPTION.

DAUGHTER
( Hindu) succession rights of—l46, 147, 154.

( Hindu) nature of the estate taken on inheritance by a—147.
( Hindu) sons of a-take an inheritance per capita, 147.

(Hindu) a marriage portion must be reserved for an unmarried—if she do
inherit, 154.

(Hindu) rights of a—when a. partition of the family estate is made, 263,

264
(Mahammadan) unchastity does not exclude a—from her inheritance rights,
157.
(Mahammadan) succession rights of a—in village communities, 157.

(Mahammadan) condition under which she is a sharer or mere residuary in
the inheritance, 158.

(married) the general custom of the Province in the case of agricultural
communities excludes a—in favor of brothers’ sons, 161.

DAW'K COMPANY
principle for assessing damages against a—for failing duly to convey a
traveller, 519.

liabilit" of a—for a. passenger’s luggage lost on a journey, Appendix, LvI.
DEATH
deﬁnition of a “ death-illness " according to Mahammadan law, 296.
effect of a. death-bed acknowledgment of a debt to an heir under Mahamma
dan law, 310.

action for wrongs causing—preserved to the representatives of the deceased,
522.
DEBTS
liability of the heir for the—0f his ancestor by native law, 465, 466.
amount of proof requisite in an ea: part0 suit for the recovery of—due from a
deceased person, 465.
a. decree cannot be passed for—due from the estate of a deceased person until
the estate is duly represented, 465.

order in which the—are recoverable from the estate of a deceased person
in reference to the other charges, 468.

are ﬁrst to be realized from the parties who are primarily responsible, 468.
DECLARATIONS~DYING.

See DYING.

DEGREE
a suit will lie to set aside a—obtained by collusion, 1‘7.
endorsement of transfer on the back of a—is not alone proof of the transfer, 85.
effect of a. time-erpired—95.

a—of Court regulating a tenant’s status is not aﬁ'ected by the Punjab
Tenancy Act, 575.
DEED.

See Issrsumns'r.
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DEFAMATION
a civil action for—can be brought at once, 19.

no right of compensation between co-defendants in an action for—25.
no distinction between libel and slander under Punjab law, 529.
in an action for—truth of the statement may be pleaded, 529, 535.
in newspapers, 531.
what constitutes—532.
law anent publication, 532.

merely spoken abuse is actionable, 533.
law regarding privileged communications, 533—535.
damages in—how to be established, 536.
b statements in a Court of Justice, 536, 537.

riminal proceedings do not bar a Civil action on the same matter, 538,
slander of title, 538.
DEGRADING
questions, a witness must answer, 59.
DEGREES
forbidden—in marriage, 183,
DELIVERY
Mahammadan law regarding the—of gifts, 283—286.
law regarding constructive—347, 348.

DEPOSIT
proof required from the plaintiﬁ‘ when an alleged—is denied, 423.
principle regulating the amount of care required in a case of—424, 425.
law regarding a—of purchase-money in the hands of a third party, 696.

DEPOSITION
copy of a—of a living person may be received in evidence when not objected
7

DILUVION.

See ALLUVION.

DISABILITIES
native law and custom is not to be followed in respect of legal—on account of
caste, religion, sex, disease, &c., 129.

DIVORCE
native law and custom are specially to be followed in questions of—129.
before decreeing restitution of conjugal rights after a triple—satisfactory

proof of a valid re-marriage indispensable, 188.
Mahammadan law, 190—194.

on account of impotency, 191.

compensation to be given by a Hindu who puts away or deserts his wife, 192.
effect of a—on the inheritance rights of the parties, 193.

DOCUMENT. See INSTRUMENT.
DOCUMENTARY EVIDENCE ACT 1868, 73,
DOORS
law regarding the opening of, 18, 658.
DOWER
when claimable, 197, 199, 200.
what constitutes a valid—198.
what constitutes a “ proper dower,” 198.

the husband cannot be compelled to give a writing for the—199.
mooujjul or deferred, 199, 200.
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DOWER—( Continued. )
mooﬁjjul or prompt, 199, 200.
may be increased or diminished by consent during marriage, 201.
may be secured by a guarantee, 201.
until moofijjul—be paid, the wife may refuse herself to her husband, 201.
transfers of property by the husband to the wife in payment 0f—201.
when exorbitant need not be awarded in full, 202.
lien for, 203, 204.
_
is recoverable as a. debt from the estate of a deceased person, 468.

DRUNKENNESS
contracts void by reason of the—of a contracting party, 314.
DURESS.

See Inrmrns'rrorz.

DWYAMUSHAYA NA
adoptions, 219.
DYING DECLARATIONS

when admissible in evidence, 56.

E.
BASEMENT
deﬁnition of—660.
how created—~664—666.

general rules regarding-672.
how extinguished, 672.
EAST INDIAN married women.

See under Wrrri.

EJECTMENT
law regarding—suits, 508, 512.
and enhancement of rent claims cannot be joined in one suit, 585.

how to be effected in the case of a tenant with right of Occupancy,- 589.
how to be effected when the tenant has no occupancy rights, 590.
time at which it should be eﬁ'ected, 590.

law regarding service and effect of notice of—591.
by the assistance of the Courts, 592.
compensation to be given for growing crops, 593.

ENDOWMENT
disputes relating to public or religious—31 ;
management of, and rights in roperty belonging to religious—615 ;
Act for the management of Re igious Endowments, 638—650 ;
jurisdiction of the Civil Courts under the Act, 639 ;

property of the shrine to be made over to the trustees or managers of the
institution where such exist, 640 ;

procedure in regard to disputed successions to the ofﬁce of trustee, 640 ;
rights and liabilities of the trustees, 641 ;

appointment of committees to exercise the powers formerly vested in the
Financial and Local Authorities, when originally the management

of the institution directly or indirectly rested with the Government,
642;

qualiﬁcations and mode of appointment of the members of the committee,
appointments ,on the committee for life, unless the member be removed by

_.

Zillah (639) Court, 643 ;

.

provision for ﬁlling up vacancies in the committee, 643 ;
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ENDOWMENT—( Continued.)
no member of the committee can be the trustee of the institution, 643 ;
pervers 'of the committee to recover rent or property, 644 ;
powers of the committee to dismiss temple trustees and servants, 644 ;
accounts are to be duly kept by the trustees &c., and by the committee, 645 ;

right of action in cases of breach of trust or other misfeasance by the trus
tees &c. or by a member of the committee given to any one
interested in the institution, 645, 646.

nature of the interest which will confer this right of suit, 646 ;
power of the Civil Court to order a reference to arbitration in any suit or
proceeding before it, 647 ;
preliminary leave required in order to the institution of a suit, 647, 619 ;
at any time after leave for ﬁling a suit has been moved for, the Court may
call for accounts, 648 ;

the Government and its ofﬁcers prohibited from taking charge of lands or
property belonging to religious endowments, 649 ;
Government may interfere to preserve buildings of architectural, historical or
other interest, 650 ;

meaning of the word “ India” in Endowment Act, 650.

ENTRIES AGAINST
interest when admissible in evidence, 62—64.

made in the ordinary course of business, when admissible in evidence, 62,

65, 66.
in oﬂiee books identifying bank notes or other securities, 66.
EQUITY
and reason to be followed among parties of diﬁ‘erent sects, 120,
ERROR.

See MISTAKE.

EURASIAN married woman.

See under WIFE

EVIDENCE
contracts to pay for—are void, 21.
classes incompetent to give—48, 79.
unishment of false-49.

iability for wrongful neglect or refusal to give-50, 51.
of husbangllarpzs wsige for, or against each other, admissible in Civil proceedings,
of one witness legally suﬁicient except in cases of treason, 56.
secondary—of an instrument, when admissible, 59—62.

improperly admitted 0r rejected is not always ground for a new trial, 72, 73.
Decumentary Evidence Act 1868, 73.

_ _

rule of the Punjab Civil Code regarding hearsay—78.
hearsay—how admitted by Mahammadan Law, 79.
taken by commission, 80.

must not be disregarded simply because it belongs to a suspicious class of
testimony, 86.
parol—how far admissible in reference to written contracts, 87, 88, 89, 90.
pawl—admissible to prove non-payment of consideration set forth as paid in
the body of a deed; 89, 103.

pawl—admissible to prove re ayment of a bond, although the payments be
not entered as stipulated, on the back of the deed, 90.

pawl—admissible to explain the meaning of, or cause of execution of a
written instrument, 90.
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1‘} VIDENCE—( Continued. )
of the verbal contract is inadmissible when the contract has been reduced to
writing and the deed cannot be received for want of being regis

tered, 106.
parol—is admissible to show the extent of demised premises, 707.
of usage prevailing in adjacent villages may be insufﬁcient to establish a
disputed custom, 127.
of custom admissible to annex incidents to written contracts, 128, 130, 131.

EXECUTOR
powers of a Hindu—304.
appointment of an—under the Mahammadan testamenta

law, 310, 311.

power of an—and of joint executors under Mahammadan aw, 311.

duty of the—under Mahammadan law in administering the estate, 311, 312.
EXHIBITS

must be proved, 84, 85.
law regarding—which have been tampered with, 86, 87.

F.
FAMILY
no valid custom can exist which is conﬁned to a special—128.
the managing member of a Hindu—is regarded as a trustee, 258.
how far the managing member of a. joint Hindu—is bound to render account,

277—279.
the managing member of a joint Hindu—cannot alienate the property of an
adult member of it, 279, 280.

FAQUIRS how far celibacy is binding on—622.
FATHER (Hindu), inheritance rights 0f—14:7.

FERRY
invasion of the right of—513.
FIERCE

animals, injury arising from—502.
FORBIDDEN
degrees, in marriage, 183.
FORECLOSURE.

See under MORTGAGE.

FOREIGN
judgments, actions 0n—-17.
law of a—country, how it may be proved, 47.

FRAUD
parol evidence admissible to show—in a written contract. 87.
a joint statement of two pal-tics in-- of another may afterwards be proved by
either to be false and. fraudulent, 94:.
contracts void because of—315, 319.

difference between moral and legal—316.
a party cannot contract not to be answerable for his own—316.
on a collateral point will not avoid a contract, 318.
a party cannot plead his own—318.
burden of proving—318.

in contracts voidable for—the deceived party must elect to abide by or
annul the bargain in a reasonable time, 319.

extent of the damages recoverable in cases of—3410.

‘

l
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FURNISHED HOUSES
implied guarantee in the letting of—709.

G.
GAZETTE ( GOVERNMENT)
proved by bare production before the Court, 4-6. _
_
I
.
proves proclamations, appointments and notiﬁcations pubhshed therein by its
bare production, 46.

GIFT
deeds of—of immovcable property must be registered, 100.
native law and custom must especially be followad in cases (If—129.
requisites to the validity of a—-by Mahammadan law, 283—287.

what constitutes a valid delivery of a—according to Mahammadan law,
283—286.
acceptance of a— according to Mahammadan law, 285, 286, 287.

absence of seisin is not necessarily fatal to the validity of a—among Hindus,
286.
-—of a debt, when valid, 286.
acceptance in the case of minors and lunatics, 286, 287.
by Mahammadan females, 288.

requisites to the completeness of a—by English law, 288.
to the prejudice of creditors and purchasers for value, 289.
to minors under English law, 289.
no pre-cmption in cases of—290.
revocation of a—under Mahammadan law, 290, 291 ; under Rom an law, 292.
revocation of a— not followed by possession, 292, 293.
restrictions on the pewer oﬁ—under Hindu law, 293, 294.
proof required to establish a—made in a deadly sickness, 29 4, or by a person
specially liable to be unduly inﬂuenced, 295.
power of disposition by gift enjoyed by a Mahammadan in health, 293, 295,
may be restricted by custom, 297.

when made on a death bed is treated as a legacy by Mahammadan law, 293
296, 305, but diﬂ'ers from a. legacy in requiring delivery, 295.

GOVERNMENT
how far bound by the acts of its ofﬁcers, 417.
GRAND-FATHER

a maternal—is a false ancestor according to Mahammadan law, 156.
GRAND-SON
( Hindu ) inheritance rights of—133, 134. '
GRANT
of land on condition of rendering service, how to be construed, 698.
GUARANTEE
to or for a ﬁrm generally ceases on a change in the persons constituting the
partnership, 444.

I

how created, 607.

must be based on a good consideration and have been mutually accepted, 608
how discharged by the acts of the creditor, 609, 611.

damages in actions based on—must not be too remote, 611, 613.
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GUARDIAN
for marriage, 177.
extent of the liability of a—for a breach of a. betrothal contract made by the
deceased parents of his ward, 205.
of a minor how appointed by the Courts, 226.
for a European British subject cannot be appointed by the Punjab Courts, 226.
duty of—to render accounts, 226.
right of—to give a Hindu female ward in marriage, 227.
of the person and property may be different persons, 229.
who should be appointed as—of the person, 230.
who should be ap inted—of the property, 230.
his—is not the 0 y person who can sue on behalf of a minor, 230.
powers and responsibilities of—231—238.

are entitled to credit for paying debts and incurring expenses due in consci
ence though not in law, 231.
power of a—to sue on behalf of his ward, 232.

power of Hindu—t0 alienate his ward's property as settled in Hanuman
Prasad Pandi’s case, 232—236.

power of the— under Mahammadan law to grant leases, 237, and to sell
immoveable property, 237.
transactions between—and ward will be narrowly scrutinized by the Courts,

317.
appointed to the charge of a lunatic's person under Act XXXV of 1858, see
under LUNATICS ACT for the better provision of the estates of luna
tics not subject to the jurisdiction of the High Courts.
appointed to the charge of a minor’s person under Act XL of 1868, see under

MINORS ACT for the better provision for the persons and property of
minors.
GUARDIANSHIP
of the children of a Hindu widow who remarries, how secured, 181.
of minors by testament, 225.
who is entitled to the—of a Hindu minor, 227 ; and of a Hindu woman, 228.

who are entitled to the—0f infants of tender age by Mahammadan law, 228.
of illegitimate children, 248.

GUMASHTAH
power of—to negotiate bills, 460.
lability on a promissory note signed by a—in his own name, 463.
GURBHAI.

See CHELA.

H.
HANUMAN PRASAD PANDI’S CASE, law of—232—235, 255.
HEALTH
action for acts done to the injury of plaintiff’s—502, 504.
HEAR-SAY EVIDENCE.

See under EVIDENCE.

HEIR
liability of—for his ancestors’ debts by native law, 465, 466.
power of the—to alienate an estate, which he has inherited burdened with
debts, 467.
HEREDITARY CULTIVATOR.

See under TENANT.
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HINDU LAW
classes of subjects in which it is to be generally followed and not followed,
119, 129.
manner in which the various schools of—originated, 122.

HISTORY
matters 01— may be ascertained by a Court from published books, maps or
charts of authority, 46.

HOONDEE. See under BILL or Excrmson.
HORSE RACES
subscriptions and agreements to subscribe to—-are valid, and do not come
under the provisions of Act XXI of 1848, Appendix, v1.

HOUSE
right of a non-proprietor in his dwelling—in a village homestead, 548, 549.

HUSBAND
liability of the—for the wife's contracts, see under WIFE.
competent to give evidence for or against his wife in Civil proceedings, 51,

79, 80.
(Mahammadan) succession interest in his wife’s estate, 155 ; among Shiahs,

155,

I.
IDIOT. See LUNATIO.
ILLEGITIMATE
inheritance rights of—children, 247 ; among Hindus of the twice-born
classes they are entitled to maintenance only, 246.

who are entitled to the guardianship of—children, 248.

IMAM
land given for the maintenance of the village—may be resumable at will, 618.
IMMIGRANTS
'
usually retain the law and customs of their former domicile, 153, 154.

IMPROVEMENTS
law regarding—made by tenant, 597—599.
right of a tenant or occupier with defective title to compensation for—eﬁ'eCted
by him on the property on ejectment, 675—681, 715.
INCAPACITY
physical or mental—does not exclude from inheritance, 168,

NCOME TAX
returns, how far evidence, 95.
INDEMNITY
contracts of-—in regard to illegal acts, 23.
INDUSTRY
contracts in restraint of—23.
INFLUENCE
contracts voidable for undue—17.
INHERITANCE QUESTIONS. See under SUCCESSION.
INNKEEPER
liability of—for the property of his guest, 426.
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INSANITY.

See Lesser.

INSOLVENCY.

See BANKRUPTCY.

INSTRUMENTS
suits for cancellation 0f—15.

if privileged must still be brought into Court by witness directed to produce
it, 53.
secondary evidence of an—when admissible, 59—62.

copy of an—ﬁled in another suit is admissible if not objected to, 61.
how an attested—is to be proved, 62.
admissible as corroborative evidence, 68, 69.

what—may be used to refresh the memory, 70.
put in evidence must be proved, 84, 85.
what proof is required of ancient—85.
law regarding—which have been tampered with, 86, 87, 452.
rules for the interpretation of written—96.

meaning of the word “ instruments” in the Registration Act, 98.
whose registration is compulsory, 100-102 ; but certain—~relating to land are
specially exempted from registration, 117, 118.
whose registration is optional, 102, 103.

of gift of immoveable property must be registered, 100.
time from which registered—operate, 104.
fraudulent—acquire no force by mere registration, 104.
when registered take eﬂ‘ect against oral agreements relating to the same
property, 104.

belonging to the class of which registration is compulsory are invalid and
inadmissible in evidence if not registered, 105.

inadmissible under the Registration Act will exclude secondary evidence or
evidence of the verbal contract before it was reduced to writing, 106.
registered—take effect against every unregistered “ instrumen ” relating to
the same property, 106.

test for determining whether payment by a negotiable—extinguishes the
debt or merely prolongs the credit, 459.

fraudulent and invalid may in general be treated as mere waste paper, 459.
negotiable—can be issued and negotiated by a gumashtah, 460.
INSURANCE
custom regarding—in the Punjab, 613, 614.
INTEREST
in a. suit does not incapacitate a party from giving evidence, 49.
native law and custom not to be followed in the prohibition of-—129.
rule regarding—in a usufructuary mortgage, 374.

in a hypothecatory mortgage may generally be recovered separately from the
principal, 383.

law regarding the allowance and rate 0f—468—474, 486.
INTERMENT
charges take precedence of debts due by the deceased, 468.
INTIMIDATION
contracts void for—321—323.

J.
JAGIRS
suits relating to, 30.
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JAGIRDARS
and their assignees must in general collect their dues in cash rates, 550.
JAWABI HOONDEES
nature of, 460.

JOINDER
of accessory to the principal claim, 477, 478.
JOINT OWNER
law regarding improvements effected by a—on the common property, 673.
sale of land by one—without the assent of the others, 697,

JUDGMENTS
actions on foreign—17.
copies of—in the original language, and not translations, must be put in as
evidence, 85.

in Criminal proceedings are not generally admissible as proof in Civil suits,

91
of the Criminal Court are receivable in the Civil Court to establish the fact
of adultery, 91.

inter partes are not generally admissible as evidence in suits inter alios, 91,
92.
in rem, nature of, 92.

procedure to be followed when a—which would be conclusive evidence in a
case, is itself under appeal, 93.
JUDICIAL NOTICE
meaning of, 4.4.

to be taken of Regulations and Ordinances p. 43 ; of Acts

. 44 ; of Acts of

Parliament p. 44 ; of the Oﬂicers of the Court p.

; of books kept

by the Oﬁcers of the Court p. 45 ; of Oﬂicers of Government and of
Judges of the High Courts p. 45; of divisions of time, of geographi
cal divisions of British territories, of hostilities with foreign powers,

of sovereigns recognized by the British crown, 4:5.
JUMMA WASIL BAQI
papers admissible as corroborative proof, 69.
JURISDICTION
of the Civil Courts, 1, 2, 10, 21.

JUSTICE

_

.

civil actions for wrongful acts, which amount to offences against pubho—

must be anticipated by criminal proceedings, if practicable, 19.

K.
KABINNAMAH (DOWER-DEED). See under Dowmz.
KANKAR
alienation of the right of digging—in village common lands, 545.
KHOLA DIVORCE, 194.
KHWOJAHS
inheritance custom of the—of Kassur, 161.
KINDRED

inheritance rights of distant—among Mahammadans, 157.
KRITRIMA ADOPTION.
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See under ADOPTION.

INDEX;
KUNKUT
collection of rent by—588.

L.

LAMBARDARSHIP

I_

right to—cannot be determined by the Civil Courts, 561.
LAND
legal meaning of the term, 651 ; deﬁnition of the term as used in Act XIX of

1865, 27 ; signiﬁcation of the term in the Punjab Tenancy Act, 576.
accessory rights in—29.
LANDOWNER
features of his tenure, 539.
succession to a—who leaves no near heirs, 541.
may be a tenant of the shamilat deli, 543, 544, 557.

admission of an absentee—to his former holding in the village, 547.
duty of—in arresting offenders of certain classes, 525, 526.

LAW
rules of—should be applied strictly, 97.
LEASE
meaning of the term in the Registration Act, 98.
may be granted to commence at a future day, 551.
written—are not affected by the Punjab Tenancy Act, 575.
LEGACY
under Mahammadan law is paid next to the debts of the deceased, 305.
to an heir, without the assent of the co-heirs, is void, 305, 306.
must be accepted in order to vest in the legatee, 305.
to a child in the womb, 306.
revocation of a—307.

increase in—before delivery to the legatee, 307.
of property not belonging to the testator, 307.
construction of a joint—308.

construction of a double—t0 the same person, 308.
of a principal and its accessory, 309.
LEGAL ADVISER
how far correspondence with a—is privileged, 53 ; communication with
privileged, 54, 79.

LEGITIMACY
under Muhammadan law is established by acknowledgment, 157.
of the oﬁ‘spring is not affected, under Mahammadan law, by the parent’s
marriage being invalid, 192.
law regarding establishment of—among Mahammadans, 243—245 ; and
among Hindus, 245.

LESSEE
rights of a—of land, 550—555.
LETTER
proof of the despatch of a—by means of a letter-book, 71, 72.
how the receipt of a—may be primd facie proved, 72.

LETTING AND HIRING
amount of care required in a case 0f—425, 426.
implied power of the hirer to repair in certain circumstances the thing
hired, 426.
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LIEN, 191.
LIBEL. See DEFAMATION.
LIEN
for dower, 203, 204.

of seller on goods in transit, 348, 349.
of the ﬁrst purchaser 0n the estate for its price against the pre-emptor, 367.
law regarding—GOA—GOG.
on real property for the purchase money or for the deposit, 690.

LIGHT
law regarding easement of—669, 670.

LIMITATION
in suits on registered contracts, 107.
in mortgage suits, 405.
LIQUIDATED DAMAGES AND PENALTIES
law regarding—330—332.
LITERATURE

matters of—may be ascertained by a Court from published books, maps, or
charts of authority, 46.
LOTTERY ACT, Appendix, I—III;
lotteries unauthorized by Government, Appendix, I ;
Act in force in the Punjab, Appendix, I ;
what constitutes a lottery, Ap endix, II ;
penalties incurred under the ct, Appendix, 11, In.

LUNACY
contracts void by reason of—313, 314-.
LUNATIC
incapable of suing or being sued, 37.
acceptance of a gift on behalf of a—286, 287.
contracts made with—for the supply of necessaries, 323.
action for tort lies against—4:98.

LUNATICS ACT
for the better provision of the estates of lunatics not subject to the jurisdic
tion of the High Courts, Appendix, vn—xvx ;
enquiry by the Civil Courts into the state of mind of the alleged—Appendix,
vn—x ;
when the—resides more than ﬁfty miles from the Civil Court the examina
tion may be made by commission, Appendix, x1 ;
provision for the management of the estate after an adjudication of lunacy,
and for the appointment of a guardian to the person, Appendix,

xr, xn ;
manager and guardian entitled to remuneration, Appendix, x11 ;
duties of the guardian of the person, Appendix, xn ;
powers of the manager of the property, Appendix, x111 ;
manager bound to furnish accounts, Appendix, x111 ;

manager must pay surplus proceeds of the estate into the Treasury, Appendix,
XIV ;

manager may be sued for an account by any relative of the—Appendix, xrv;
the guardian or manager, on sufﬁcient reason may be removed, Appendix, xrv;
a manager failing duly to deliver his accounts may be ﬁned, Appendix, xv ;

in certain cases the Court need not appoint a manager, Appendix, xv 3

24:

INDEX.
LUNATICS ACT—( Continued. )

'

the Court may enquire whether the patient have ceased to be of unsound
mind, Appendix, xv ;

right of appeal, Appendix, xvr ;
meaning (:1? the terms “ Lunatic” and “ Civil Court” in the Act; Appen
x, xvr.

M.
MAGISTRATE
in actions against the—for wrongful imprisonment. the defendant can put in'
the plaintiﬁ" s conviction in bar of the action, 91.
See further under Cous'rs, ( Criminal. )

MAHAMMADAN LAW
classes oflsubjects in which it is to be generally followed or not followod,
19, 129.
MAHANT
law regarding the appointment and powers of a—616, 617.
an endowment may be managed without a—or single head, 618.
MAINTENANCE, in suits. See CHAMPERTY.

rights of Hindu widows to—162 —166.
rights of sisters among Hindus to—162—166.

preference right of a Hindu widow for —over the other creditors, 164.
rights of a Hindu widow to make her—a charge on the estate, 164, 165.

a. right to ——cannot be attached. 166.
right of Hindu wife to —184, 186.
right of Mahammadan wife to—184, 185.

what is proper —- for a Mahammadan wife, 185.
a Mahammadan wife has no right to—prior to an order for it, or an agree
ment to pay it, 185.

rights of54b2etween parent and child among Hindus and Maliammadans, 241,
rights of—between arent and child according to English law, 243.
duty of— of near relatives among Mahammadans, 242.
rights of—of illegitimate children, 247.
rights of a Chela to—621.

MAL LAIVARIS
Civil Courts will take charge of, 169.
MALICE
nature of “ Malice in law ” and “ Malice in fact,” 530—532.

MANAGER
appointed to the charge of a lunatic’s estate under Act XXXV of 1858, are
LUNATICS, Act for the better provision of the Estates of Lunatics
not subject to the jurisdiction of the High Courts.

appointed to the charge of a miner’s estate under Act XL of 1858, see under
Mmoas’ A01: for the better provision of the persons and property
of minors.

MANAGING MEMBER of a Hindu family, see under FAMILY.
MANUFACTURE
law respecting the -of an article to order, 345.

law respecting the —of an article from materials supplied by the party order
ing it, 345.
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MAPS
published—of authority may be referred to in certain places by a Court, 4-6.
when primdfacie deemed to be correct, 47.
extent to which they are evidence, 47, 48.

must be shewn to have come from proper custody, 48.
MARKET OVERT
sale in—350, 351.

MARRIAGE
questions relating to—regulated by native law, 119, 120, 129.
portions of unmarried daughters must be reserved from the inheritance under
Hindu law, 154.
requisites to a valid—- among Mahammadans, 176.

guardians for—177.
eﬂ'ect of—among Mahammadans, 177.

theory of—, and various kinds of among Hindus, 178.
second-among natives of both sexes and creeds are valid, 179.
a second—deprives the Hindu widow of her interest in her ﬁrst husband’s
estate, 180.

law regarding the guardianship of the children in the case of a second—of a
Hindu widow, 181.

dissolution of— by one of the parties embracing Christianity, 189, 191.
in the “ chadar dalna ” form, 190.
not in general avoidable for informality, 190.
invalidity of the—does not, under Mahammadan law, bastardize the issue, 192.

a refusal to complete a—solemnized in infancy is actionable, 204.
the Courts can decree consummation of a marriage solemnized between
adults, 205.

breach of promise of—205—207.
MASTER
liability of the—on contracts entered into by his servants, 414:.
MEMORY
what writings may be used by a witness to refresh his—70.

MESNE PROFITS.

See Wassmsr.

MINING ROYALTIES

rales regarding, 65 7.
MINOR
incapable of suing or being sued, 37.
unauthorized strangers cannot sue on behalf of a——37.
testamentary guardianship of a-225.

guardians for a— how appointed by the Courts, 226.
right of the guardian to give a Hindu female—in marriage, 227.

who are entitled to the guardianship of a Hindu—227.
who are entitled to the care of a Mahammadan—of tender years, 228.

power of the parent over a—who changes his creed, 239, 240.
can acquire preperty, 240.

acceptance of a gift on behalf of a—286.
gift to a— under English law, 289.

law regargzlzrég contracts by a—or his guardians for the supply of necessaries,
the acts of-— partners bind the ﬁrm, 432.
an action for tort lies against a—498.
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MINOR—(Contimde
Act for the better provision for the persons and property of Minors, Appen
dix, XVI—XXXI ;
the Civil Court has charge of all native—not under the Court of Wards,
Appendix, xvn ;
parties entitled to a certiﬁcate of administration, Appendix, xvrr ;
a party without a certiﬁcate is not of right entitled to institute or defend a
suit for the -Appendix, xvnr, xix ;
'
right to a certiﬁcate when the—has no estate, Appendix, xvnr ;
the terms of the certiﬁcate must strictly follow the Act, Appendix, xvnr ;
a. certiﬁcate under Act (No. XL of 1858,) is not equivalent to one under
Act XXVII of 1860, Appendix, vaII ;

the want of a certiﬁcate does not invalidate the acts of a natural guardian,
Appendix, x1x ;

when no certiﬁcate has been granted any relative, and in certain cases the
Collector, may apply to the District Court of the place where the—
resides to appoint a person to the charge of the estate and person of

the—Appendix, xrx, xx;
enquiry to be made by the Court, Appendix, xx ;
parties respectively entitled to the certiﬁcate, Appendix, xxr, xxn ;

provision for the appointment of a guardian to the person in certain cases,
Appendix, xxrn ;

an allowance may be ﬁxed for the support of the—Appendix, xxrn;
in certain cases the Collector may be appointed to the charge of the—, and
he must then appoint a manager and guardian, Appendix, xxnr ;
power of the Court over the costs, Appendix, xxrv ;
when a part of an estate which has just passed from the management of the
Court of Wards can continue to be controlled by the Collector under
this Act, Appendix, xxrv, xxv ;

manager appointed by the Court must furnish an inventory and annual
accounts, which will be enquired into summarily, if impugned by a
qualiﬁed person, Appendix, xxv ;

_

surplus funds received by the manager, how to be disposed of, Appendix, xxvr ;
powers of the certiﬁcate holder, Appendix, xxvr ;
_
relatives and friends may sue for an account during the minority, Appendix,

xxvr, and the suit may be continued by the—on his becoming of
age, Appendix, xxvn ;

_

on sufﬁcient cause the Court may recall a certiﬁcate, and remove a. guardian

appointed by it, Appendix, xxvn, xxvnr, but this power does not
extend to a testamentary guardian, Appendix, xxvnr ;

power of the Court to punish for neglect or refusal to deliver accounts or
property, Appendix, xxix ;
_
the Court can in general allow a resignation of the trust, Appendix, xxrx ;

provisions for the education of the—Appendix, xxrx ;
minority extends to the age of eighteen, Appendix, xxx ;
rules regarding the appointment of a guardian of the person of a female—
Appendix, xxx ;
right of appeal, Appendix, xxxr ;
meaning of the term “ Civil Court ” in this Act, Appendix, xxxr ;
Act probabl in force in the Non-Regulation Provinces, Appendix, xxxr ;
Act for the better education of male minors subject to the Court of Wards,

Appendix, xxxn— xxxv ;
applicable to male wards under Act XL of 1858, Appendix, xxx.
Act for amending the law for hearing suits relative to the guardianship of

Minors, Appendix, xxxv—xxxvn.
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MINOR—J Continued. )
application must be made in the Deputy Commissioner's Court, Appendix,

xxxvr ;
appeals in the Punjab under this Act lie to the Commissioner, Appendix, LIV;
an order passed under this Act cannot be contested by a regular suit, Appen
dix, xxxvn.

MINORITY
native law and custom are not to be followed in ﬁxing various periods of—
129.
extends to eighteen years in the Punjab, 225—239.
contracts void because of—315.
LIISREPRESENTATION
action for fraudulent, 517.

MISSING PERSONS
( Hindu) succession to—-—133.
(_ Mahammadan ) inheritance rights of—159.
law regarding suits brought to enforce claims against—466.

MISTAKE
parol evidence admissible to show—in a written contract, 87.
is either of law, or of fact, 319.

money paid by a—of fact is recoverable, 319, 320.
of law often involves one of fact, and on that ground relief can be given, 320.

MORTGAGE

‘

a written deed of sale cannot generally be proved by oral evidence to be

intended to operate as one of—only, 88.
law regarding simple or usufructuary, 371.

‘

payment of revenue in case of usufructuary—373.
effect of a sale for arrears of revenue on the parties to a usufructuary—374.
law regarding interest in a usufruch1ary-—374.
the mortgagee must adhere to his part of the contract or the mortgagor can
put an end to the—374.

duties and rights of a mortgagee in possession, 375, 377.
rule regarding accounts when by the terms of the—the mortgagee is required
to render them, 375— 378, 379.
law regarding the outlay made by a mortgagee in possession, 377, 378.
law regarding proof of payment of the mortgage-debt in a usufructuary—378.
time at which the mortgagor in a usufructuary—can re-enter on the property,

378, 379.
when oral evidence is admissible to prove the contents of the deed of>—379.
a decree for redemption, if not enforced, leaves the mortgagee still a mort
gagee, 379.
law respecting collateral or hypothecatory—SBO.
features of an equitable—380, 381.
moveable property can be hypothecated under Anglo Indian law, 382.
a hypothecatory—is void, if the property dealt with be not speciﬁcally deﬁned,
382.
effect of a change in the property hypothecated, 382.
a hypothecatory —is only a collateral security, 383.
eﬂ'ect of alienation contrary to an agreement, not to part with nor burden the
mortgaged property, 383.
in a hypothecatory—where a portion of the mortgaged property has already

passed from the mortgagor’s possession the mortgagee should ﬁrst
proceed against the remaining property, 384:.
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MORTGAGE—( Continued. )

-

in a hypothecatory—interest may generally be recovered apart from the
principal, 383.

a—is not affected by the creation of a subsequent lien, 385, 386, 388 ; nor is
the mortgagee bound to give notice of his lien to a subsequent
incumbrancer, 387.
-eﬁ'ect of a decree enforcing a—lien, 385.
_
a mortgagee who takes a simple money decree cannot proceed against the
~mortgaged property in the hands of a stranger, 387, 388. _
a mortgagee decree-holder may lose his lien by proceeding against other
property, 387.
_

a purchaser under a simple money decree cannot plead the —-1ien, 388.
redemption of hypothecatory—388.
law respecting—by conditional sale, 388.

a—by conditional sale may be effected by means of two documents, 389.
a redeemable sale is really a—by conditional sale, 389, 408.

right of mortgagee to clear of prior liens, 389.
equity of redemption in a—by conditional sale, 390, 391.
Regulation law regarding foreclosure of—by conditional sale, 392—404.

party entitled to notice in foreclosure of—proceedings, 398, 399, 400.
form of service of notice, 398—400.

law regarding the year of grace, 398, 401.

-

law regarding the depoit by the mortgagor to bar the foreclosure, 393, 395—
397, 402, 403.
precedure to be followed by the Court in foreclosure proceedings, 403.
foreclosure proceedings must be followed by a regular suit, 403 ; non
payment of the consideration cannot be raised at this stage, 404.
limitation law in suits regarding—405.
duties and rights of a mortgagor generally, 405—408 ; of a mortgagor in a.
usufructuary—372, 373 ; liability of a mortgagor in a hypothecatory
—380 ; and in a—by conditional sale, 389.

a mortgagor can transfer his remaining interest in the property, 405.
must in general be redeemed as a whole, and not in portions, 406, 411.

may be redeemed in full by one of several joint-mortgagors, 40?.
law regarding tender by a mortgagor seeking to redeem, 407.
cost of redemption proceedings, by whom to be borne, 407.
sub-tenures created by the mortgagee determine with the—408.
rights and duties of a mortgagee generally, 409—412.
‘ additional advances by the mortgagee to his debtor, 381, 409.
effect of registration effected when the Punjab Registration Rules were in
force, on a—409.

a fraudulent —is void against the mortgagor’s creditors, 410.

if bond ﬁde is good against the ofﬁcial assignee, 410.
may be temporarily in abeyance, 410.
a person claiming to redeem may be put to the proof of his title, 411.
must be foreclosed in general for the whole, and not in portions, 411.
if a mortgagee possess other remedies he may pursue them all at once or
successively, 411, 412.

in India a mortgagee may probably buy the mortgaged land when brought to
sale by him, 412.
of wakf land, 621.

MOTHER

'

(Mahammadan) will not inherit from her bastard Eurasian son, 156.
(Hindu), inheritance rights of—147, 148.
(Hindu), nature of the estate taken by a—148.
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MOTHER—( Continued. )
(Hindu), power of—to give her son in adoption, 214.
MUAFI —HOLDINGS
suits relating to—SO.
MUAFIDAR
_
_
I
_ _
an ex-muaﬁdar may possibly have no pre-emptive rights in his Village, 356.
title of—to share in the village manorial rights, 542.
does not pay haqq lumbardari, unless he be also a proprietor, 561.
MUKHTAR
_ ~
communications to a—are not privﬂeged, 54.
MULBAH
nature of the village—546.
MULTAN
_ _ _
tenure of certain mahals in the Division of—542.
MUNICIPAL COMMITTEES
_ _ _
protection of the members of—from undue liability, 14.
MURID.

See CHELA.

MUTAWALI
duties of the—of an endowment, 618 ; powers and liabilities of— 620.
a stranger cannot sue to recover wakf property wrongfully alienated by a—621.

N.
NAZIR’S BOOKS
judicial notice of the—may be taken by the Court, 45.
NECESSARIES
what are -for a minor, 323.

NEGLIGENCE
damages for loss caused by —»19, 492, 493.
contributory—bars the right of action, 496, 497.

NEICE
a great—neice (brother’s son’s daughter) is not an heir by Hindu law, 150.
a sister’s daughter is not an heir according to Hindu law, 150.

NEPHEW
(Hindu), succession rights of—149, 150.
(Hindu), succession rights of —of the half-blood, 150.
(Hindu), associated excludes from the inheritance sons of separated brothers,
150.
(Hindu), rights of a—wheu a partition takes place, 263.
succession rights of a great-nephew by Hindu law, 150.

NEWSPAPERS

'

law regarding libels in—531.

NOTICE

'

doctrine regarding notice in sales of real property, 685—687.

NUISANOE
actions for—503, 504.

law regarding the erection of a—on a. man’s own land, 662.
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0.
OFFICERS
non-liability of— commanding to be sued in certain cases in the Civil Courts, 9.
protection of police—against suits, 12, 13, 34.

acts of political —can sometimes be questioned in a Civil Court, 32.
amenability of the ﬁscal— of Government for ofﬁcial acts, 33.
extent of the liability of judicial— 33, 34.

OFFERINGS
damages for the loss of voluntary—are too uncertain to be recoverable, 624.

OBSEQUIES
rights connected with the performance of—among Hindus, 166.
parties liable for the costs of the—166.

P.
PANDITS
weight to be attached to the opinions of—in matters of native law, 123.
PAR DELICTUM
doctrine of—24, 25.

PARENT
share of the parents in the inheritance under Mahammadan law, 158.
power of—over a child in a state of pupilage, 238—240, 241.

PARTITION
native law and custom must especially be followed in questions of—129.
right of each co-partner to insist on— 259.
circumstances under which a claim to—can be resisted, 259.
onus of proving that—has taken place, 260, 269.

mode in which— is to be effected, 260.

what property is impartiable, 260.
among Mahammadans, 261 ; cannot be insisted on by the sons against their
fathers, 261.
only proprietors with full rights can usually dcmand——in villages, 261.
a Hindu father cannot be in general compelled in the Punjab to make a
~against his will, 261, 262.

circumstances under which a father should refrain from making a—262.
rights of sons born after—262.
principles on which—is to be effected, 262, 263.
rights of a party who has im roved the estate when—takes place, 264.
criteria of its having taken p ace, 266, 269.
an agreementto hold the family property in severalty constitutes per se a

valid—267, 268.
law regarding undivided residue after—273.

how to be effected by the Civil Courts, 274.
rules of—among Mahammadans, 274.
modus operandi in the Revenue Department, 275.

the Revenue Authorities must themselves give effect to a—made by them~
selves and not of the order of the Civil Courts, 276.

PARTNERSHIP
error may be shewn in—accounts, 10.
how created, 431.

what constitutes liability as a partner, 431, 432, 446, 447.
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PARTNERSHIP—f Continued. )
diﬂ'erent kind of partners, 431.
acts of minor partners in general bind the ﬁrm, 432.

how far tlie 2arrangements of partners inter se are binding upon the public,
3 .

duties of partners and of the public in respect of notifying and ascertaining
the nature of the ﬁrm, 433.
nature of—assets, 433.

ordinary powars of a partner, 434—435, 436.
rules regarding the power of partners to draw negotiable instruments, 435.
care required from a partner, 435.

liability of the ﬁrm for the frauds of individual partners, 436.
certain acts of a partner require a power of attorney, .437.
the members of the—are not usually jointly and severally liable, 437 —439.
managing partners are to be tied before the dormant ones, 439.
law regarding adjustment of accounts between partners, 440, 441.
measure of damages for breach of agreement to enter into a—441.
mode in which a partner can leave the ﬁrm ; 442, his liability does not

necessarily cease on his retirement, 443.
dissolution of-leaves the late partners liable for the outstanding debts, 443.

rule for the distribution of assets on a ﬁrm becoming bankrupt, 443.
change in the members constituting the—444.
effect of a4‘clldil‘ange in the members of the—0n guarantees to or for the ﬁrm,

duty of the Razar Chaudrees in regard to—445.
PARTNERSHIP AMENDMENT ACT, 446.
PARTY TO SUIT
may be compelled to testify, 49.
may be compelled to produce any document in his possession as a witness,
50, 81, if the document be material to the party calling for it, 53.

PATNI BHAGA
custom of—167.

PATTIDARI

nature of a—tenure in a village, 540.
PATWARIS’
annual papers need not be registered, 117, 118.
PAWN
»
by whom the loss of the -must be borne, 427.
ri ht of the pawnee to use the -428.
relative duties of the paWner and pawnee in providing for the support and
custody of the—428.

'

of property not belonging to the pawner, 429.
I
the pawnee may set up the jus tertii against the person seeking to get back
the—429.
liability of the pawnee from the time when he wrongfully refuses to deliver
up the —429.
PEDIGREE

declarations of connections of a family admissible after death to prove a- 70.
PENALTIES AND LIQUIDATED DAMAGES
doctrine of,
—33'2.
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PENSIONS
suits regarding, 29.

PERSONAL ACTIONS
law regarding—495, 496, 520.

PHYSICIANS
actions against—for mala pmxis, 504.
PIR.

See Manama

PLEADER
the Courts will take judicial notice of any—authorized to act before them,
44.

PLEADINGS
in the Anglo-Indian Courts are not governed by the English rule of
untraversed. averments, 84.
POLICE OFFICERS.

See under Orrrcsas.

POSSESSION
how far evidence of title, 510.

POSTHUMOUS
rights of—heirs under Hindu law, 153.

rights of—hcirs under Mahammadan law, 158.
POWER OF ATTORNEY.

See under ATTORNEY.

PRE-EMPTION
no right oil—in cases of gift, 290.
exists in all communities of land-owners, 353.
parties entitled to—in communities of land-holders, 353, 354, 356; in villages
and towns, 354 ; under Mahammadan law, 364, 366 ; in joint pro
perty, 370.
~
right to—among contending claimants, 354.

price to be paid by the pre-emptor, how to be ﬁxed, 354, 359—362.

_

does not apply to temporary transfers, 354, 356; unless so provided 1n the
wajib-al-arz, 357.
may be claimed on three different grounds, 355.
when claimed as part of the ler loci, 355~362.
_
a party who has once refused the—cannot change his mind, 357, but he 1s not
prevented from claiming the—subsequently if he merely objected to
the price,'361.

in a claim for—against a person, who is not a Mahammadan, a distinct plea
.

of custom must be recorded, 358.

precedents to establish a custom of—should be concordant, 358.
the question of price must always be gone into by the Courts, 361.
valuation cpmmittee for ascertaining the price of the property, 354, 359, 362,

3 0.
rules of—according to strict Mahammadan law, 362—369.
right to—does not accrue until the vendor’s interest has ceased, 362, 363,

365, 367, 369.

_

only takes place in cases of barter or sale of real property, 362 ; and is
properly restricted to houses or small holdings, 363.
respectability of character is not essential in a claimant, 364.
the demands which by Mahammadan law are required from the pre-emp
tioned, 365.

the right of—is lost if the claimant have acquiesced in the sale, 365, 368.
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PRE-EMPTION.—( Continued.)

according to Mahammadan law the right is not lost by renunciation before
sale, 365, 369, and 4. Punjab Record, Case No. 74.
law of—in the case of the sale of two or more tenements, 365.

cannot be claimed for a portion only of the tenement sold, 366.
law of—when there are two or more sellers, 366.

the pre-emptor need not tender the price when making his demand of—367.
the Court has no right to ﬁx a period within which the price is to be paid by
the pre-emptor, 367.
change of condition of the property in the hands of the intermediate pur
chaser; and of the pre-emptor when the seller’s title proves to be

bad, 368.
right of seller to rescind the sale on a claim to—being preferred, 368.
PRIMOGENITURE
how far prevailing among natives, 149, 167.
PRINCIPAL. See AGENT.
PRIVACY law regarding the right 0f—659-661.

PRIVILEGED INSTRUMENTS

_

manner in which the question whether a document be privileged is to be
decided, 53.

PROCLAMATIONS

-

and Acts of State, &c. notiﬁed in a gazette are proved by the production of
the gazette, 416.
of Government how primd facie proved, 74.
forgery of a—of government, how punishable, 75.

PROMISE
breach of—of marriage, see under MARRIAGE.
PROMISSORY NOTE
when altered by consent of the parties to it, 86.
the holder of a—niay sue the endorser, if the maker do not pay, 459.
deﬁnition of a—462.
liability on a—made by a gumashtah in his own name, 463.
liability on a—transferred without endorsement, 463.

PROPERTY
distinction between public and private—of an independent or feudatory
prince 5.

-

meaning of the ’term “ immoveable prope

” in the Registration Act, 98.

meaning of the term “ moveable property ’ under the Registration Act, 98.

various kinds of—according to Hindu law, 133, 251.
aegiired—may descend on different heirs from the ancestral estate, 133.

a indu widow under Mitaksharah law can dispose of moveable—l36.
Civil Courts will take charge of unclaimed—169.

right of a Mahammadan woman over her separate—1 71, for that of a Hindu
Woman over the same, see STRIDHAN.
when acquired with the proceeds of ancestral property,——is itself regarded as
ancestral, 253, 264,.
limitation on the power of a father in alienating ancestral—under Hindu law,

253, 257, 258.
interest in ancestral—is acquired by birth under Hindu law, 253.
interest 0; the son under Mitaksharah law in ancestral—is a saleable interest,
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PROPERTY—( Continued.)

whet alienations by the father of ancestral—are voidable by the son under
Mitaksharah law, 254, 255—257.
.
rule as to the refund of the price when the sons set aside the sale of ancestral
—made by their father, 254, 255.
form of decree for cancelling a sale of ancestral—256.
a. father may sell acquired—under Mitaksharah law, 257, 258.

rights of a party improving family—may be regulated by express contract, 264.
what constitutes a true acquisition to family—265.
joint family—among Mahammadans, 266.

escheated to Government and regranted to another member of the family,
constitutes self-acquired, 273.
rights of a purchaser of a share in joint—279, 280.
one sharer in joint—cannot alienate his share without the consent of the other
members, 280.

proof necessary to validate a sale of joint—by one member of the family on
the ground of the fraudulent silence of the others, 281.
canons anent the rights of—in realty, 514.

PROPRIETOR
(Mahammadan) power of—to alienate may be limited by custom, 251.

PROSECUTIONS
law concerning actions for malicious—506, 507.

' PROSPECT
interference with—by building, 18, 658.

PROSTITUTION
contracts promoting—are void, 23.
PUJARI

_

a. suit will lie to establish a. right to serve as a—at a shrine, 624.

PUPILAGE
law regarding the state of—239.

PUROHIT
how far an action by a—suing for his fees is maintainable, 622—625.

R.
RAILWAY ACT
_
extract from—shewing the liability of Railway Companies as common carriers,
Appendix, LXIV, va.

RAIN-FALL
right of shedding the—on another’s land, 671.
RAJAH. See SOVEREIGN.

RAJPUTS
inheritance custom of the Mahammadan—of the Jalundhar district, 161.

RECEIPTS
against what parties admissible in evidence, 67.
in general require to be proved, 67.
RECITALS OF A DEED
inﬂuence of—in construing the deed, 96.
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RECORD
’ cases in which an extract from the village—must be ﬁled in evidence, 81.
present law regarding suits to amend the village—82.

papers forming the Settlement—need not be registered, 117, 118.
REGISTRATION ACT
extracts from, 97—116 ;

REGISTRATION
classes of instruments of which the—is compulsory, 100—102 ; classes in
which it is optional, 102, 103 ;
how far a non-registered deed, of a. class requiring—may be used in evi
dence, 101 ;

time from which a. registered document operates, 104;
a fraudulent instrument does not acquire validity by—1041;
gives precedence over an oral agreement relating to the same property, 104;
instruments, whose—is compulsory, are invalid and inadmissible in evidence,
if unregistered, 105 ;

if an instrument be inadmissible for want of—, secondary evidence of the
contract is not receivable, 106 ;

when—is refused a party’s remedy is by appeal only, 106 ;
power to compel—106 ;
a registered deed takes precedence over an unregistered one relating to the
same property, 106 ;
limitation in suits on registered contracts, 107 ;
recovery by summary suit on obligations s ecially registered, 107, and 4.
Punjab Record, Case No. 85 ; proce ure in such suits, 108, 109.

refusal 0f—110, appeals from such order of refusal to the Registrar or
Registrar General, 110, and to District Court, 111—116 ;
inquiry before Registering ofﬁcer, 114;
two essential conditions for—115 ;
the Civil Court has larger powers of ordering—than the Civil oﬂicer, 116.

Amending Act (I\o. XXVII of 1868 ), 117, 118;
certain Settlement and other documents exempted from—117, 118 ;

title-deeds of land granted by Government need not be registered, 117,,118.
REGULATION
No. III of 1793, 7, 28.
N0. IV of 1793, Section 15, 119.

No. XIV of 1793, 28.
No. I of 1798, 392.
No. II of 1803, 28.

No.
No.
No.
No.
No.
N0.

XXXVI of 1803, 5.
XVII of 1806, 396.
111 of 1812, 525.
V of 1817, 711—714.
XX of 1817, 526.
VII of 1819, 333.

N0. VII of 1822, Section 9, 558, 623 ; Section 10, Clause 3, 561.

No. XI of 1825, 562—574.
No. VII of 1832, Sections 8, 9, 120.
RELIGION
native law and custom not to be followed in causing loss of property by
change of—129, 168, 170; but religious questions are generally

regulated by native law, 119, 120.
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RELIGIOUS ORDERS
members of—to relinquish their inheritance rights, 169.
RE-MABBIAGE.

See under MARRIAGE.

BENT
law regarding right to—as between lessor and lessee of land, 552, 553.

when paid in kind or by ap raisement, may be determined by the Court if
necessary, 588, 58 .
liability of the tenant for—until his land be dul relinquished, 593, 594'.
circmnstagscis Eager which a tenant’s—can e enhanced in the Punjab,
circumstances iénder which a tenant is entitled to an abatement, or remission

of—5 6.
commutation of—from kind to cash rates, and vice versa, 587.

right of landlord to—according to English law, 701—704: according to
Roman law, 704.

is a constantly recurring demand, 705.
law regarding—paid bond ﬁde to a person from whom the tenant held, when
the title of the landlord proves to be defective, 715.
REPAIR
duty of owner to'keep his buildings in—673, 705, 706.
duty of tenant to—the demised premises, 706, 707.

REPRESENTATION
the right of—is not recognized in the Mahammadan Succession law, 155—158.
REPU'DIATION. See Drvoncs.
RESTITUTION
of conjugal rights, 186, 188, 189, 515.
procedure for enforcing a decree for, 189.

RESTRAINT
action for wrongful—504i.
REUNION
members of a reunited family succeed to the exclusion of the separate
brethren, 153.

|

Hindu law respecting—273.
REVENUE

suits regarding realization of—28.
REVERSIONER
suits by the—to set aside alienations by a Hindu widow, 140-143.
can interfere to prevent waste by the life tenant, 143, 144.

REVOCATION
of gifts under Mahammadan law, 290, 291 ; under Hindu law, 290, 291.

of a trust already partly carried into effect, 292.
ROADS
suits regarding, 33.
RUKHS
suits respecting, 32.

S.
SADH. See CHELA.
SAJADAH-NISHIN.

See Mnmsr.

37

INDEX}
SALE
parol evidence is generally inadmissible to show that a deed of—is really one
of mortgage only, 88.

law regarding—of joint property, 277, 279—281, 697.
of an article “ with all faults/l 316.
acceptance in contracts of—343, 344.

rules regarding auction—343, 344 ; pre-emption in auction—357.
when verbal—become binding, 344.
of an article to be made to order, 345.

of goods still to be measured or ascertained by the vendor is incomplete, 346.
when the :purchaser fraudulently does not intend to pay the—is incomplete,
46.
successive—by the vendor, 346.
eriod at which the risk of loss passes to the vendee, 346.
lbw regarding constructive delivery, 347, 348.
seller’s lien on goods in transit, 348, 349.
in market overt, 350, 351.

warranty of ownership in contracts of—351.
warranty of freedom from concealed defects, 352, 353.
of property held benami, 353.

law regarding pre-emption in—353—370.
conditional—see under Mon'ranen.
redeemable—see under MORTGAGE.

(ﬂeet of misdescrip'tion in rendering a—of realty voidable, 683—685.
law regarding “ notice ” in—of real pro erty, 685—687.
of real property by a benami vendor, 687).
of real pr0perty w en the vendor’s title does not comprise the whole estate
bargained for, 688.
transfer of risk in—of real property, 688.

stage at which the vendee can compel the completion of the—689.
lien on the estate for theaEurchase money, or deposit, 690.

in the—of rial property
necessary rights pass with the conveyance, 690,
69 .
how far a—for value avoids a previous voluntary conveyance, 692.
doctrine of Caveat emptor in reference to—of real property, 693—695.
law when the subject matter of the—has ceased to exist at the time of the

bargain, 695.
law regarding deposits in the hands of a third party, 696.
in a—of real property the vendee generally takes the property subject to
existing liens and incumbrances, 696.
effect of a—for arrears of revenue, 697.
relief will not be granted to a purchaser failing to comply with the conditions
of—to the prejudice of rights ac uired by a stranger, 697.
burden of roof in an alleged benami—69(7.

measure of)damages for a breach of contract of—of real property by the
vendee, 698 ; or by the vendor, 699, 700.
SAMANODAKAS
what relatives constitute the—151.

SAPINDAS
who constitute the—151, 152.
SCIENCE
.
matters of—may be ascertained by a Court from published books, maps, &c.
of authority, 46.
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SEAL
how the genuineness of a—may be proved, 71.
SEDUCTION
actions for—208.

SECONDARY EVIDENCE
of an instrument, when admissible, 59—62.
SECRETARY OF STATE FOR INDIA
for what acts he is liable to be sued, 9.

SERVANT
liability of the master on contracts entered into by his—414.
SERVICE

damages for wrongful dismissal from—337.
SETTLEMENT DECISIONS
how far conclusive, 27 ; and 4. Punjab Record, Case No. 84.
SETTLEMENT RECORD.

See RECORD.

SHAMILAT DEH
right of muaﬁdars to share in—542 ; of hereditary cultivators, 543, 544, and
4. Punjab Record, Case No. 84.
occupation of—by members of the proprietary body, 543.
right to create tenancies on the—and to eject rests in general with the

majority of the proprietors, 543, 544.

'

partition 0f—275, 544.

SHARERS
( Mahammadan ) who constitute legal—155, 158, 160 ; and who the
residuary—155, 160.

SHIAHS
generally follow the same succession rules as the Sunnis so far as they appear
in the Punjab Civil Code, 161.
can intermarry with Sunnis, 176.
SHOP BOOKS
entries made in the course of business in—see under Accoum' Booxs.

SHRINE
property attached to a—may sometimes be held as private estate, 618.

right of ministering at a—cannot be attached in execution of a. decree, 622;
see also under Ennowmnnr.

SIGNATURE
how the genuinencss of a—may be established, 71.
SIKHS
are generally bound by Hindu law, 119.

SISTER
( Hindu ) is not strictly an heir, 150.
daughter of a—-( Hindu) is not an heir, 150.
.
succession rights of the son of a—( Hindu) 151, 152 ; he is a Bandhu, 152.
grandson of a—( Hindu) will be excluded by a cousin’s widow, 152.
(Hindu), rights of maintenance, 162.
succession rights of half sister ( Mahammadan ), 156.

(Mahammadan) case in which she is a legal sharer, 158.
SLANDER.

See DEFAMATION.
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SLAVERY

_

native law and custom is not to be followed in recogmzing—129.

SOIL
right of su port for the—in its natural state from the adjacent land, 657,
O.

SON
(Hindu), inheritance rights of—133,
excess portion of the eldest—149, 166, 167.

the widow of a—is excluded under Hindu law by a. daughter, 146.
the widow of a—( Hindu) has no right of maintenance as against the father,
163.

the—of daughters (Hindu) take per capita,‘ 149, 166, 167.

SOUDA PUTRO
contracts knOWn as—are valid, Appendix, v.
SOVEREIGNS
classes of—and chiefs who can sue, and be sued in British Courts, 35, 36.

judicial notice to be taken of the existence, titles &c. of—and States recognized
by the English Crown, 45.

STATE
acts of———do not fall within the jurisdiction of the Municipal Courts, 4—9.
law regarding the production of—papers in evidence, 52.

STATEMENTS
written—must be taken in evidence as a whole, 83, 84.

. if two parties unite to make a fraudulent—either may afterwards prove it to
be false, 94.

STREAMS
rights of the owners of the soil over the water of natural—651—656 ; over
underground waters, 654, 655.

law regardingthe use of water in artiﬁcial—662.
STRIDHAN
native law and custom is especially to be followed in questions of——129, 175.
the husband’s estate which she inherits and purchases made with savings
from that estate do not belong to the widow’s——145.
right of a woman over her—171.
what constitutes—172, 173.

succession law to—173—1 75.

how far—is exempted from liability to be taken for the husband’s debts, 175.
forfeited by adultery, 175.

SUB-LESSEE
<
right of—to retain his holding on the surrender of his tenure by the lessee,
551, 553.
SUB-PROPRIETOR
status of, how constituted, 577.

SUCCESSION
questions of—are to be regulated by native law, 119 ; 120, 129.
Act to facilitate the collection of debts on successions, Appendix, xxxvrn—

Lv ;
this Act only applies to persons exempted from the operation of the Indian
Succession Act 1865, Appendix, xxxvrn;

40

INDEX.

SUCCESSION—( Continued. )
the debts due to a deceased person can generally only be recovered by a
person holding a certiﬁcate under this Act, ( No. XXVH of 1860,)
Appendix, xxxlx ;
_
opinions as to the necessity of a certiﬁcate by a party carrying on the execu

tion of a decree, Appendix, xxx1x ;

_

particular Court which has jurisdiction to grant the certiﬁcate, Appendix,

xxxrx ;
there must be proof that the person whose debts are to be collected is really
dead, Appendix, xL ;
delay in the application is no cause for the refusal of the certiﬁcate, Appen
dix, XL ;

conﬂicting opinions as to whether the Court should enquire into the existence
of debts or not, Appendix XL ;
_
'
questions on which the right to the certiﬁcate depends must be investigated,
Appendix, XLI ;
_
' _
in determining the right to the certiﬁcate the—rules of the Myth Civil
Code should be followed, Appendix, xmr ;
a chela is in general entitled to a certiﬁcate as heir of his deceased mahunt,
Appendix, xLII ;
_
rules regarding the grant of the certiﬁcate where there are several heirs,
Appendix, xnn ;
the grant of the certiﬁcate settles no question of title, Appendix, xmn ;
forms of the certiﬁcates, Appendix, xuv, xnv;
eﬂ'ect of the certiﬁcate, Appendix, xnv, xnv1 ;
security may be taken from the grantee of the certiﬁcate, Appendix, va1 ;
POWcrs of the Appellate Court to suspend the grant of the certiﬁcate, to
direct further enquiry, or to issue a fresh certiﬁcate, Appendix,
xnvr, and the District Court itself can on due cause amend or with

draw the certiﬁcate, Appendix, xnvn;
local extent of the powers given by the certiﬁcate, Appendix, xnvnr ;

in case of a disputed—a trustee may be appointed in regard to the Govern
ment securities which may belong to the estate, Appendix, xnvnr ;
procedure to be followed when the disputes are not settled in two years,
Appendix, xmx ;

certiﬁcate to trustee annuls any previous certiﬁcate in regard to the Govem
ment security, Appendix, L ;

bond ﬁde payments to the holder of an invalid certiﬁcate, Appendix, 1., LI ;
certiﬁcate invalid if probate or letters of administration have previously
,
issued, Appendix, L ;
probate or letters of administration generally void if a certiﬁcate have been
previously issued, Appendix, LI ;
effect of probate or letters of administration granted by the High Courts,
Appendix, 1.11;
effect of certiﬁcates granted by British Representatives at Foreign Courts,
Appendix, L11 ;

power of the granting authority to extend the applicability of a certiﬁcate,
Appendix, L111 ; in such cases fresh security may be demanded,
Appendix, LIII ;
meaning of the term “ District Court” in the Act, Appendix, L111;
Court to which an appeal lies in the Punjab, Appendix, L1v.

SURETY
to be sued separately from his principal, 468, 611.
extent of liability of the—in regard to the creditor, 607—611.
equitable defence open to a—who has contracted as a principal, 608.
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SURETY—( Continued.)

right of—in regard to the principal debtor, 612.
right of-in regard to his co-surety, 612.
SURVEY
copies of—measurements admissible in evidence, 47.

T.
TALUKAHDARI TENURES, 550.
TELEGRAPH
damages for non-transmission or defective transmission of—messages, 15.

TENANT
with right of aecupancy has in general no share in the shamilat deh, 543,
and 4. Punjab Record, Case No. 84.
law rcgardigg ouster of a non-hereditary—and enhancement of his rent,

55 , 590.
holding of—where settled by a decree or a written lease is not affected by the
Punjab Tenancy Act, 575.
meaning of—in the Punjab Tenancy Act, 576.
ejectment of—with right of occupancy, 589—593.
relinquishment of land by—593, 594.

right of—to underlet, 595.
right of—to alienate, 595.
law regarding succession to a—with rights of occupancy, 596, 597.
law regarding the right of—to compensation for improvements, 597—600.
for law regarding rent, see under RENT.

right of—tp5compensation for improvements effected on demised houses, &c.,
6 .
duty of—to repair demised premises, 706, 707.
there is no tenant-right in house property, 708.
burden of proof, when a—claims to have held adversely to the owner, 708,

TERRITORY
judicial notice to be taken of British—45.
TESTAMENT.
TESTIMONY.

See WILL.
See EVIDENCE.

TITLE
slander of—538.

TITLE-DEEDS
case in which a witness is bound to produce—50, 53.
TORT
no right of compensation between tort-feasors, 25, 499.

_ liability of a married woman for—41, 498.
right of action for a—on what based, 491—495. _
privity is not generally necessary to support an action on—497.

action on—will lie against a minor or idiot, 498.
law regar ' ratiﬁcation of a—499.
in an action or a bodily injury evil intent is immaterial, 500.

rule for assessing damages in actions on—517—519.
TOWN DUES
'
suits for—29.
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TRADE
contracts in restraint of—23.
usages of—130—132.

TREASURE TROVE
law regarding—658, 711—7141.
TREES
ownership of—how to be established, 663.

TRESPASS
law regarding actions for—512, 513.

U.
UNCLE
.
.
paternal (Hindu) usually excludes the sons of a paternal—from the mhent
ance, 153.

USAGE
of trade, 130—132.

See further under Cusrou.

V.
VILLAGE RECORD.

See under Rscoan.

W.
WAGERS
Act for avoiding—Appendix, Iv—vr ;
agreements by way of—Appcndix, IV ;
Act in force in the Punjab, Appendix, IV, I ;

badni contracts void, Appendix, 1v, but not those known as souda putro,
Appendix, v ;
locus paenitentiae to the parties, before the—is decided, Appendix, v.
rule regarding money lent to gamblers at play, Appendix, v.

WAJIB-AL-ARZ

.

on what subjects the—is evidence, 81.

how far it is of binding force, 82, 129.
WAKF
how far a death-bed appropriation of property as—is valid, 306.
may be created verbally, 616 ; but the Court should require full proof in such
cases, 616, 617.
creation of—by use is limited to certain kinds of structures, 617.
when created is irrevocable, 617.

land given in—cannot in general be exchanged or alienated, 620 3 nor can
temple lands, 621.

WAKIL
Courts take judicial notice of every—authorized to act before them, 441.

WAR
question of jurisdiction in regard to property seized in time of—6—8.
WARDS.

See Coun'r or Wasps.
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WARRANTY
damages for breach of—334, 335.
damages for breach of—of authority as an agent, 337.
of ownership in sales, 351.
of freedom from concealed defects in sales, 352, 353.
eﬁ'ect of—of title in sales of real property, 695.
see further under sale.
WASSILAT
in what manner to be ascertained, 474, 475.
nature of—474.
interest on—how far recoverable, 475.
persons liable for—475, 477. .

apportionment of~am0ng several co-defendants, 476.
onus probandi in suits to recover—476.
WATCHMAN
duty of village—in meeting offenders of certain classes, 525, 526.
WATER FLOWING.

See STREAM.

WAY
law regarding rights of—666—669.
WEIGHTS
evidence admissible regarding the existence of different—and measures, 130,

WIDOW
(Hindu) inheritance rights 0f—134—146.
nature of the estate of a Hindu—135—139.
power of—over moveable property, 136.
alienations of a husband’s estate by a Hindu—136, 138, 139.
suits by the reversioner to set aside sales by a—140—14-3.
the reversioner can interfere to prevent waste by a—143, 144.
effect of unchastity on the inheritance rights of a Hindu—146.
of a son is excluded by a daughter from the inheritance, 146.
succession rights of Hindu—in respect of the husband’s brethren, 149.
estate taken by a Mahammadan—156, 158.
rights of maintenance of a Hindu—162—166.
how far bound to reside with her late husband's family, 163, 164.

the—of a1s6051 (Hindu) has no right of maintenance from her father-in-law,
re-marriage of Hindu—179—183.
on re-marriage a Hindu—doses her interest in the ﬁrst husband’s estate, 180.

if a Hindu—re-marry the Civil Court may appoint a guardian for the
children, 181.
any previous incapacity of a childless—for inheriting is not taken away by

Act XV of 1866, 182.
a minor—whose ﬁrst marriage had not been consummated may not re-marry
without the consent of her relatives, 182.
power of—to adopt a son, 211, 212, 213, 214-, 218.

position of the—after she has made a valid Dattaka adoption to her late
husband, 218.

a. Mahammadan—owing to custom is not usually a full proprietor in a
village, 261.
rights of a Hindu—when a partition is made, 263.
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a Hindu—can recover property which had vested in her husband as legatee,
but had not devolved on him, 303.
a Mahammadan—who takes property as legatee or heir, in the absence of any
controlling custom is held to take as full owner, 312.

WIFE
.
a Hindu or Mah;mmadan—can sue or be sued independently of her hus
band, 3 .
a native—can sue in the place of her absent husband, 37.
cases when a native can be charged on the contracts of his—37.
liability of an European or Eurasian—to sue or be sued, 38.
cases when the husband can be charged on the contracts of European or
Eurasian—SS—41 .
liability of the man for the contracts of his reputed—40.
the separate estate of a—is liable in equity for her debts, 40.
the husband is not answerable for the maintenance of a—whom he has put
away for adultery, 40.
liability of the husband for the debts of a—who leaves him, or has been
expelled by him, 41.
when the husband is transported the—has the rights of an unmarried
woman, 41.

is liable for torts committed during coverture, 41, 498.
is competent to give evidence for or against her husband in Civil proceed
ings, 51, 79, 80.
right of native—to maintenance except in case of adultery, 184—186.
payments to procure a—195—197.
rights of Hindu—when partition is made, 263.

power of—to contract by Hindu law, 324.
WILLS
native law and custom must especially be followed in questions relating to—
129.
extent of the powers of a Hindu in making a—299—301 , 303.
no formalities are requisite in a Hindu—made in, the mofuseil, 301,
proof required to establish a—disinheritin'; the new kindred, 301.
rules for the interpretation of a Hindu —302, 303.
how far Hindu—~creating perpetuities are valid, 303.
powers of an executor under a Hindu—304.
rules regarding—among Mahammadans, 305—311.

a Mahammadan without the assent of the heirs can only will a third of his
property, 305, 306.
by Mahammadan law a—may be nuncupative, 305.
by Mahammadan law a—by a youth imder puberty is invalid, 305.
rules for the interpretation of Mahammadan—308—310.
WINDOWS, ANCIENT.

See LIGHT.

WITNESS
a party
may he
may be
may be

may cross-examine and discredit his own—57.
corroborated by the production of a. former statement, 57.
asked criminating ( 58) and degrading questions, 59.
examined as to his previous written statements without being shown
the writing, 59.

WORKMAN
_
‘
right of a—or contractor to compensation when the building on which he is
employed perishes during construction, 674.
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WRITING
how the genuineness of a—may be proved, 71.

right of an author or composer in his unpublished—514.
VVRI'I‘TEN STATEMENT.
WRONGS.

See STATEMENT.

See Toms.

Y.
YEAR
agricultural—begins on 15th June, 584, 594.

Z.
ZABTI
collection of rent by—mtos, 588.
ZAMINDARI
nature of a—tenure in a. village, 540.
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ERRATA.
Page 500 on line 19, for page 221 read page 227.

531
552
552
567
614

H
H
I7
I)

,,
,,
,,
,,
,,

16, for that libel read that the libel.
29, for Makh read Malik.
40, for Mohinia. read Mohim.
10, for ever read over.

31, for Baehin read Boehm.

7)

619 on line 31, for Madras High read 2. Madras High.

7!

624 on last line of the note, for Muktun read Muhtun.

7,

625 on line 15, for 21 read 31.
662 ,, 7) 4, for is read as.
19, for ducenda: est read duceudae nacius.
665 ,,
25, for claim read 010m.
665 ,,
4, for no read ne.
671 ,,
6, for habmn'nt read habuerint.
671 ,,
19, for aerm'i read Servii.
671 ,,
671 ,,
35, for mrendwn read sciendum.
671 ,,
37, for impovenda read impenenda.
12, for Landar's read Sandar's.
673 ,,
18, for Mr. Landars read Mr. Sanders.
673 ,,
681 ,,
22, for terram. Titii read te-rram Titii.
29, for Ceterem read Ceterum.
681 ,,

’7
H
77
7!
H
H
,7
‘II
H
7!
H
9,
I)

27, for required read required it.
701 ,,
701 on last line but one, for him negligence read him with negligence.
706 on line 21, for mi read qui.

II
I,
’7

Appendix, xxvnr
D

,,

,,

,,
,,

on line 33, for Section

xxxvnr ,,
xxxvnr ,,
XL!
,7

H
H
17

18,
19,
27,
8,
18,

70 read Section

10.

for Section 302 read Section 332.
for 1867 read 1865.
for Ganjad read Saiyad.
for Case No. 49 read Case No. 69.
for page 602 read page 502.

XLII

,7

7!

XLIII

’1

I,

xnv

,1

n

LIII

H

I!

18, for have meaning read have the meaning.

Lxrr
va

’1

’7

11, for LVI read LVIII.

H

,1
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The jurisdiction of the Military Courts of Request as described at page 11
has been considerably modiﬁed by the Mutiny Act of 1869.
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THE

PUNJAB CIVIL CODE.
CHAPTER I.
On the Admissibility of suits.
The jurisdiction of the Civil Courts of this province has
Jurisdidion cf the
been considerably extended by the operation of Act XIX of Cuurts enlarged

1865 and Act VIII of 1859; and as the changes effected by
these Acts have been authoritatively set forth in Book Cir
cular No. XII of 1867 of the Chief Court, it will be con
venient to quote here the earlier part of the Circular in
extenso, and to introduce the parts which treat of the several
paragraphs of Section I of the Punjab Civil Code under their
respective heads.
BOOK CIRCULAR No. XII or 1867.
To

.

ALL Couurssrosnns AND DEPUTY COMMISSIONERS
IN THE PUNJAB.
Dated Lahore, 10th April 1867.

The jurisdiction of the Civil Courts of the Punjab in
respect of the subject matter of suits has been so materially
affected by the introduction of recent enactments that the
Chief Court ﬁnd it necessary, with the sanction of the Hon'ble
the Lieutenant Governor, to issue the following instructions
on the subject:
2. Previous to the introduction of Act XIX of 1865,
the jurisdiction of the Courts was chieﬂy regulated by the
provisions of Section I, Part I, Punjab Civil Code, which
empowered the Civil Courts to take cognizance generally of
“ all suits and complaints *
*
* respecting “all
civil rights and matters, subject to such special exceptions "
as are therein speciﬁed. These provisions were afterwards to

JURISDICTION or THE CIVIL counrs.
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some extent modiﬁed, especially by the Circulars noted in
the margin,* under which all suits for

" 8,5 °f 1855i; 3: 1gb

land and the rent of land (unless in cases
of inheritance affecting at the same time

'
both landed rights and other real or per
sonal property) were excluded from the cognizance of the
Civil Courts and Were declared cognizable by the Revenue
Courts only.
'
3. Thus, under the system till lately obtaining in the
Punjab, may suits, really of a Civil nature, and which in
other parts of India would have been tried in the Civil
Courts, were in this province excluded from their cognizance,

and were determined only by the Revenue Courts or by the
Executive Otiicers of Government.
4. This system, however, has been materially modiﬁed

by the introduction of Act XIX of 1865 and Act V111 of
1859.

5. Act XIX of 1865, which expressly professes to be
an Act to deﬁne the jurisdiction of the Courts of Judicature
in the Punjab. does not include the Revenue Courts of the
province among the Courts of Judicature, nor does it recog
nize the exercise of Judicial powers by the District Officers
on the Revenue side of their Courts, unless in districts where

Settlement operations are in progress. In such districts the
Act provides that Judicial and special oﬂicers may be em
powered and directed to try suits regarding land, or the rent,
revenue. or produce of land, on the Revenue and not on the
Civil side of their Courts. But subject to this exception it
is expressly provided that the Courts shall, on their Civil
side, have power to try and determine suits 13/" every descrip
tion.
6. Further, it is provided by Section I, Act VIII of
1859, that the Civil Courts shall take cognizance of all suz'ls

qf a Civil nature, with the exception of suits of which their
cognizance is barred by any Act of Parliament, or by any
gegulaltion, or by any Act of the Governor General in
ounci .
7. The eﬁ'ect therefore of these Acts is to confer upon
the Punjab Civil Courts full jurisdiction in all suits of a Civil
nature, except in cases in which their jurisdiction is barred
by any Act or Regulation ; in other words, if a person have
a cause of action or right to bring a suit in conformity with
the spirit of the Regulations or under any Act, it is competent
to the Civil Courts in all cases, in the absence of any express
legal enactment or provision to the contrary, to entertain the
suit. Hence the jurisdiction of the Civil Courts is restored
as regards the large family of suits relating to land, or the
rent, revenue, or produce of land, unless, as before explained,

the Local Government shall, in districts under settlement,

""1""
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have specially directed the presiding oliicers to exercise their
powers in regard to such suits on the Revenue, and not on

the Civil side of their Courts.

Hence also many matters

which, under para. 2, Section 1, Part I, Punjab Civil Code,

were formerly excluded from the cognizance of the Civil
Courts have now become cognizable by them.
8. It is a question of some difﬁculty to determine once
for all which of these matters are now within the cognizance
of the Civil Courts, and which of them still continue cogniza
ble only by the Revenue or other ofﬁcers of Government.
In course of time, as cases arise, the border line between the

two jurisdictions will be determined deﬁnitely by the judicial
decisions of the Courts, and until the question come before

them judicially the Chief Court can make no authoritative
ruling on the subject."

PUNJAB CIVIL cone.
SECTION 1.

'

POWERS AND COMPETENCY OF THE
CIVIL CQURTS.
Para. 1.——Tbe Civil Courts may take cogni
zance of all suits and complaints respecting the
succession, or right, to real or personal property ;
debts, and accounts; contracts of all kinds; mar- _
rioge, caste, adoption and other social transactions ;

claims to damages for civil injuries qf all kinds,
such as domestic wrongs, defamation, including libel

and slander; personal hurt not specially punishable

by the Criminal regulations; false and malicious
charges and prosecutions ; private nuisance ; acts or

icords causing exclusion from caste ; damage to per
son or property arising from gross negligence; and
generally respecting all civil rights and matters,
subject to such special exceptions as may be here

after described.

SUITS ARISING FROM ACTS OF STATE.

Nature of the con

Punjab Clo" Code,
sect. L, clause 1.

From paragraphs 5 and 6 of the Circular quoted above

“"1‘ "f 01mm} of it is clear that the opening clause of the Code is now
the Code.

rather a sketch oi certain classes of cases which come before
the Civil Courts, than an exhaustive catalogue. For con

venience we give here the superseding section of Act VIII
of 1859.
Serfion

I

Act

Section I.—-The Civil Courts shall take cogni

VIII of 1859.

zance of all suits of a Civil nature, with the excep

tion of suits of which their cognizance is barred by
any Act of Parliament or by any Regulation of the

Codes of Bengal, Madras and Bombay respectively,
or by any Act of the Governor General in Council.
(7am no! belong
ing 10 Illuniripul
Law erclurled from.

(he cognizance of {he
Civil Courts. Fo
Tester v. the Secre
tary of Slate in
Council of India.

The Civil Courts cannot take cognizance of acts not
falling under Municipal Law. In ForeslPr and others v.1he
Secretary of Slate in Council of India, the plaintiﬁs claimed to
be entitled as heirs of Begum Sumroo to recover certain
estates which the Government of India had taken possession
of on her death. The Chief Court on appeal found that

Begum Sumroo had been treated by the Indian Government
up to her death as independent, and the people living in
her pcrgunnahs as subjects of another power, and that this
was rightly done; for under their Charters, conﬁrmed and
recognized by Act of Parliament, the East India Company,
in making peace or war, were empowered to represent in
India the Executive Government as far as Municipal Law is
concerned ; and as further, in Campbell v. Hall, it was held

that the Executive Government of Great Britain has power
to grant or refuse terms of cession or capitulation to the
inhabitants of conquered countries, and if terms be granted,
to ﬁx such as may be held expedient, to alter the form of

the ruling authority or to leave it unchanged, and to alter
either the whole or part of the laws of the subject land ; but
that, save so far as altered in that way, or perhaps con
trolled by natural equity, the old laws remain in force; the
Governor General in 1805, after the war with Holkar, in

which the Begum Sumroo had pursued a temporizing policy,
was authorized when taking possession of the conquered
territories beyond the Jumna so to limit the act of conquest
as to exempt the lands of Begum Sumroo from being brought
under the Government of the East India Company. This in
etlcct maintained her in political relations with the Govern
ment, and prevented any act on their part towards her
or her property from being rendered subject to the cogni
zance of a Court of Law. The Court further remarked that
perfect independence seems not to be a necessary attribute to

UK
Punjab Civil Code,

sect. 1,, clause 1.
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SUITS ARISING FROM ACTS OF STATE.

sovereignty; and, according to Wheaten, Section 33, States,
having a feudal relation to others, are still considered as
sovereign so far as their sovereignty is not affected by this
relation. Hence, in accordance with Kamachee Bhai Salziba'
v. the Sewetary of Sirllefor Inrlia ( Sutherlund's Privy Council
Judgments, page 373), the seizure of the estates claimed,
whether they be regarded as the public domain of the
Begum Sumroo or her private property, being an act done
by a State, against a State, cannot be made the subject qf an
enquiry "in (1 Municipal Court.-—( 2. Punjab Record, Case No.
13. ) The foregoing abstract of the case is sufﬁcient for the
purpose of the present work, by shewing that the acts of the
Government in annexing the territories of deceased native
feudatory princes cannot be called in question in a. Municipal
Court: the reader is however recommended to carefully
peruse pages 50—52 of the report, in which Mr. Justice
Boulnois discusses the amenability of the Indian Govern
ment to the Local Courts in respect to its resumption of
revenue-free grants, and especially of the application of
Regulation XXXVI of 1803 to the estate in dispute.

In another suit between the same parties as those
mentioned in the foregoing paragraph (2. Pmy'ab Record.

Forester v.

The

Secretary of State
for India.

Ouse No.14), in which the plaintiffs claimed the value of

certain arms and military stores which were seized on the
annexation of the Begum Sumroo‘s principality, on the
ground that such arms, having been purchased from the
savings of her revenue, were as much the Begum‘s private
property as the rest of her personal property, which had
been acquired from the same Source, and yet had been
respected by Government and left in the possession of her
heir, Mr. Dyce Sombre, the Chief Court held that, as it

had been shown that Begum Sumroo was a recognized
sovereign, if in fact the Government, rightly or wrongly as
regards general principles, had seized the whole of her
property without distinction, the act could not have been

questioned in a Court of Law: that from the Advocate
General of Bombay v. Ameer Ohu-ml it appears that no distinc
tion exists between the public and private property of an
absolute sovereign: and from the case of the Secretary of
State for India in Council v. Kamaclzee Blmi Salziba that, even

if property in its nature private-be seized by the East India
Company in the exercise of their sovereign power, that
circumstance would give no jurisdiction to a Municipal Court.
See also Ghulam Mohamed Niamat K/um v. Dale ( l. Stoke-9’
llIndras Reports, page 281) in regard to the distinction
between the public and private property of a Mohammedan
sovereign, when the Government submits itself to the juris

diction of the Courts of Law.

2"
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Wagenlrieber
The Secretary
Statefor India.

[

Punjab Civil Code,
acct. 1.. clause 1.

v.
In Wagentrt'eber v. The Secretary of State for India in
of Council, the plaintiﬂ', as legal representative of one Motee

Begum, a Mohammedan British subject, claimed the value

of certain house property in Delhi, which was taken posses
sion of by Government on the recapture of that city from
the rebels in 1857. The Chief Court held, reversing the
decision of the Lower Appellate Court, that as the property
claimed was seized by the Military authorities either at the
time of the capture of Delhi, or early in the following year
nondum ccssante hello, since the Civil authority was not com
pletely restored till July 1858, when the Civil Courts were
re-opened, its appropriation by Government could not fall
within the jurisdiction of a Municipal Court. Boulnois J.
observed-“ A Government may exercise the power of war
in putting down an insurrection of its own subjects, when

ever the insurrection has risen todimensious requiring the
exercise of such powers, and these buildings were apparently
seized as enemies ’ property. (Note upon belligerent powers
exercised in civil war, Wheaten, para 296, edition of 1866

by Dana). Enemies’ property is deﬁned to be that which
belongs to a person who, whether attached to the enemy or not,
is resident in a. place under the enemy’s control. For four
months Delhi had been in the firm possession of the insur
gents, during which time Motee Begum had resided there.

But even if these buildings were not enemies' property, still
it must be remembered that in a state of war property seized
under the mistaken supposition that it belongs to the enemy
(although it may be released by the proper authority) cannot
be made the subject of a claim in a Court of Law. Nor can the
question whether, according to the rules of modern warfare,
this property would have been seized, be now rendered mat
ter of forensic jurisdiction, although military occupation
does not, according to these rules, work a transfer of private

and immoveable property, for these rules belong to the law
of nations not to positive law. “International law" said
Pollock C. 13., in the case of the Alexandra, “ like the
moral law, is part of the law of England , but only to
the extent that the Courts will not help those who break

it." The law of warlike capture is said tov derive its
rules from the assumption that communities are remitted
to a state of nature at the outbreak of hostilities, and the
institution of private property falls into abeyance so far as
it concerns the belligerents.-—( Maine’s Ancient Law, Chapter
VIII.) Either on this ground, or because the supreme
authority of a nation must necessarily be exercised in war,
no capture can. be dealt with in a Mm-iripal Court. This
principle was asserted in Le Oaum v. Eden, and Linda v.

Rodney, where the judgment of Lee C.J., in a previous
case, to the effect that an acquisition in war, being a jus belli,

was to be determined according to the law of nations, and
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not by the particular Municipal law of any country, was
referred to with approval.’ " Roberts, J., while concurring
in the opinion that the suit was inadmissible, based his deci
sion on the ground that while the Government, by Regula
tion III of 1798, subjected itself to the jurisdiction of its
own Courts, by enacting that the officers of Government
employed in the collection of the revenue, the provision of
the Company’s investment, and all other ﬁnancial or com
mercial concerns of the public, should be amenable to the
Courts for acts done in their ofﬁcial capacity, in opposition
to the Regulations, it does not appear by any subsequent
enactment to have so subjected itself in any other matters.
Then as to the subject-matter of the suit, he adds—‘ Ubi

jus est ibi re-mediu-m’ is no doubt afundamental legal principle,
but it is equally true that the remedy must be amropriutely
pursued. " It is not every substantial wrong, still less every
imaginary grievance, which affords a right of action for
redress. Nor is it true that for every kind of damage or
loss occasioned by the act of another, a remedy is given by
the law. It not unfrequently happens that damage, palpable
and undeniable though it be, is in technical phraseology,
dummmz. sine injurid, that is, damage unaccompanied by any
tortious or wrongful act whereof cognizance can be taken
in a Court of Justice”—(Broom’s Cmnmentaries.) It may be
that the plaintiff has suffered a wrong, but is it a “legal
injury, a wrong cognizable or recognized as such by the law ?
I think not. Plaintiff complains of a wrong which was
committed by the Government or its officers in the prosecu
tion of a war, inter arma silent leges. The Courts of Justice
were closed in Delhi by the mutineers in May 1857, and they
were not re-opened by the British Government until July
1858. The property which plaintiff claims was seized and
taken by the Government as booty or capture in war in this
interval, and the question booty or no booty, is not triable
by any Municipal Law. Not a single instance has been cited
in which a Common Law Court in any country has assumed
cognizance when a question of prize or capture in war was
at issue. It is true that in Linda v. Rodney and another,
Lord Mansﬁeld expressly guarded himself against giving any
opinion “ about booty in a mere land war "; but in the later
case of Elphz'nstone v. Badree Ohund, which arose out of
hostilities by land forces on land, the Privy Council held
‘that the proper character of the transaction was that of
hostile seizure,’ and that the Municipal Court had no juris
diction to adjudge upon the subject. Nor is the principle
affected by the nature of the war, as is evident from what
occurred in the recent rebellion in the United States of
America." The Court further held that the question was

not altered by the proclamation of the Government, to the
effect that where the ﬁrst steps towards conﬁscation had

been taken, persons submitting themselves would save their
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property, as this, like the former proceedings, was a mere
declaration of the sovereign will and pleasure of the Govern
ment, and could give rise to no legal obligation.-—( 2. Punjab
Record, Case N0. 6. )
Salig Ram and
another v. The Sec
relary of Slale for
India.

In Salz'g Ram and Devi Smyh v. the Secretary of Slate
for India in Council, the plaintili's claimed payment of a debt
secured to them by a mortgage on certain property belonging
to the deposed King of Delhi, which property had been con
ﬁscated to the Crown owing to the mutiny. The Chief Court
held that the King of Delhi, being nominally aSovereign
Prince, the sequestration of his lands was an act of power

on the part of the British Government, and not based on or
amenable to Municipal Law; and further, that it was done
ﬂagrante bello, in the exercise by the State of the powers of
war, which powers may be exercised in putting down an
insurrection of its subjects; and for this reason likewise,

no Municipal Court can declare the lands so seized to have
been no prize, or establish any lien upon part of them in the
hands of the captor, forasmuch as the seizure was an abso
lute and unqualiﬁed one, and made under circumstances
which prevent any obligations arising from it, but such as
the captor may be pleased to acknowledge, and also to
prevent the Civil Courts from assuming cognizance of any
such obligations. The Court further regarded the Circular
Order (No. 112 of 1859) of the Judicial Commissioner, on
the part of the Punjab Government, in which an intention
was expressed of recognizing liabilities incurred by the rebel
owners of forfeited estates, as a. mere declaration of the

pleasure of the Government, and not as creating rights
enforceable in the Courts of Law.—( 2. Pmy'ab Record, Case
No. 7. ) In Nurayan Dass v. Government of India, ( 10. W.
Reporter, Privy Council Judgments, page 55 ),

the Privy

Council however decided that where the Government of India,
had undertaken to pay out of the assets of the Ex-King of
Delhi such debts as could be shown to be due from him,
any claim, not barred by the letter of any regulation or
statute of limitations, which justly and fairly in equity and
conscience could be made and substantiated against the
Ex-King, is a claim to be allowed in the investigation which
the Government has instituted before its judicial ofﬁcers,
irrespective of technical difﬁculties which might have attended
legal proceedings against the King during his sovereignty,
leaving of course the payment of that claim when established
to be dealt with in reference to the assets out of which the
payment is to be made.
Thr- Indian Go

In the Peninsula and Ori'cnlnl S. Narz'gnlion Company

1'rrnnwnl is answer

v. Hm Sewn/my] of Sir/I0 in. Cnnnri/ of India, which was an ac

ablr'fur l/lc t'ul'clm

tion to recover damages for loss caused to the plamtrll's, ownig

Plugan Ciel! Code,
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to certain workmen employed in the Government dock-yard
having dropped a piece of iron they were carrying in the
middle of a public road, whereby a carriage horse, the pro
perty of the plaintiffs, which at the time Was being driven
on the road, was frightened and injured, the Calcutta
Supreme Court held that, under the ‘21 and 22 Vic.,'C. 106,
the Secretary of State in Council of India, so far as suing and
being sued is concerned, was in the position of the late East
India Company: that that Company, though invested with
powers usually called sovereign powers. was not thereby
rendered sovereign; whence the general principles applicable

act: of their servant:
and work-people.

to sovereigns and states, and the reasoning deduced from

the maxim of the English law that the king can do no wrong
would have no force in their case; that not only were they
not sovereigns, and unentitled therefore to all the exemptions
of sovereigns, but that they were not the public servants of
Government, and therefore did not fall under the principle
of the cases with regard to the liabilities of such persons : but
were rather a Company, to whom sovereign powers were dele

gated, nnd who traded on their own account and for their
own beneﬁt, and were engaged in transactions partly for the

purpose of Government and partly on their own account,
which without any delegation of sovereign rights might be
carried on by private individuals. Hence the Court con

cluded that where an act was done or a contract entered
into in the exercise of pmvers usually called sovereign
powers, that is to say, powers which cannot be lawfully
exercised except by a sovereign, or by private individuals
delegated by a sovereign to exercise them. no action would
lie; but that where the Company incurred duties as private

individuals, they could be sued; and on the same principle
they were liable for the negligence of their servants or
Ofﬁcers in navigating a river steamer, or in repairing the
same, or doing any act preparatory to such repairs. since

such not could not by possibility be said to he done in the
exercise of sovereign powers, although it Wore an act which

the East India Company were authorized to do by the 3rd and
4th Will. IV. by which the Government was vested in them in
trust for the Cl‘me—(Srlrclcll Papers of the P. Law Society,

Vol. 2, p. 1.)

But a suit will not lie against Government

for the proceedings of a Magistrate, who had demolished a
chabntra by proceedings under Chapter XX of the Criminal
Procedure Code, when the Government had in no way inter
fered and was not in possession of the ground.—( Bngm'skri
Dial v. the Government—2. Norllz- West Provinces High Court
Reports, 1). 81.)
No action will lie against a Commanding Officer for
Commanding
anything done by him in the course of discharging his duty, cers not amenable
acts done in the
or incidental thereto.-—-(Julmstvne v. Sutlon, T. R: 493, 510, for
course oftheir dutier.

784).
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For privileges of Judicial Oﬂicers, see below under para.
.

15.

Courts' 'urisdic
The jurisdiction of the Courts cannot be ousted by
tion cannot e barred
by agreements that clauses, not uncommon in agreement deeds in this country,
disputes shall be de that in cases of dispute the decision of one of the contracting
cided by one of the parties shall be accepted as ﬁnal. Broom writes—“ I cannot
contracting parties. qlfwctually contract with any one that he shall charge himself

with the faults which I shall commit. A man cannot validly
contract that he shall be irresponsible for fraud ; neither will
the law permit a person who enters into a binding contract,
to say by a subsequent clause that he will not be liable to
be sued for a breach of it."—(Broo-m’s Legal Maxims, p.
668).
A rbitratz'on clauses
in contracts.

In the case of suits being brought in disregard of an
agreement between the parties to refer their differences to
private arbitration, it may be observed, that if A covenant
with B, that in the event of his doing or not doing a parti—
cular act he will pay such an amount as an arbitrator to be
appointed may agree on, there is no cause of action until such
referee has ascertained and ﬁxed the amount to be paid —
( Arldis/m on Contracts, p. 971, and Kindersley’s V.C. judg
ment in Lee v. Page, of which an extract is given in

Norton‘s Topics of Jurisprudence, p. 43. ) So in Morgan v.
IlIilman it was held, that where the price was to be ascer
tained by arbitration, the Court could not interfere where

the price was not so ascertained.—( Norton's Topics of Juris-v
prudence, p. 429.) In Scott v. Avery it was decided that
where a sort of condition precedent to bringing an action is
created, the Courts cannot be resorted to before that condi

tion be fulﬁlled. * But in Horton v. Sag/er it was held that
if parties agree that all disputes which may arise between
them shall be referred to arbitation, such an agreement will
not prevent either party suing the other; yet if such an
agreement have been acted on, it does not lie in the mouth of

either party to set it aside on the ground that the agreement
to refer was illegal—( Norton’s Topics of Jurisprudence, pp.
431, 4132 ) ; and if it be raised by the defence that the
disputes have been adjusted by arbitration, the answer is
good. If, however. the dispute be about partnership
accounts, it is still open to a party to shew error in
them, though proof of the settlement is enough to throw
on him the burden of proving where they are wrong.—
( Shaikh llIol/za v. Koku Mull, 1. Punjab Record, Case No. 47. )
Provisions in contracts, writes Addison, for the reference of

disputes to arbitration are generally cumulative, giving a
more simple and speedy remedy than the remedy of action,
but not abolishing or taking away the right of action.—
“ For a sketch of this case and remarks on it, see Norton’s Topics of
Jurisprudence, pp. 428-430.

PunJub Civil! Code,
sect. 1., clause 1.
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( Addison on Conlracis, p. 972. )
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Section 326, Act VIII

of 1859, provides a means for obtaining an order of Court,

to compel the performance of a written agreement to refer
differences to arbitration. Section 327 of the same Act
provides for the ﬁling in Court of awards made previously by
privately appointed arbitrators. Although the terms of a bond
may give the obligee the right to execute it as a decree, he is
not thereby deprived of the right to bring a separate suit on
his security if he elect so to d0.-Ram Kamal CliOWll/H'I/ v.
Mud/m Sudan Pal Ckowd/zry—(L IV. Reporter, Civil Rulings,

p. 81.)
On the principle de non apparenlibm et non exz'steulz'bus
eadem est ratio, it was held in Gwynne v. Burnell, that where
the sale of the principal debtor's lands and tenements was
to be a condition precedent to plaintist right to sue the
defendant, who was surety, on his bond, the fact that when
the action was commenced, the obligor had lands, &c. of
which however the plaintiff had no knowledge, did not pre
vent the latter’s suing the defendant on the bond.—( Broom's

Gwynne v. Bur
nell.

Legal Maxims, p. 165. )
Suits cannot be brought for the recovery of costs incur
red in Criminal cases, ( Marplicrson on Civil Procedure, p.
35 ), nor for those of aprevious Civil suit ( 2. Punjab Record,

No sui! lies lo
recover costs of pre
kus proceedings.

Case No. 73),
“ If a man compel another heedlessly, and without

An action lies to

suﬁicient cause, to attend a Court of Justice, and by so doing, recover damagesfor

that other is prevented from earning any particular sum of
money, I see no reason why he should not bring a suit for
its recovery before the Small Cause Court.”--( Judicial Com
missioner's Ruling to the Civil Judge Jallamllun', dated 12th
February l864—Tk0rnlrm’s Small Cause Court Manual, p.
179. ) It may be doubted, however, whether this rule be
correct, and whether generally such an action would lie.—
See Broom’s Legal Maxims, pp. l3t and 198, and Broom's

careless

law pro-.

ceediugs.

Commentaries on the Common Law, p. 78,
By the Mutiny Act, Section 99, in all places in India in

which any body of Her Majesty's forces may be serving
beyond the jurisdiction of the Courts for enforcing small
demands at the three Presidency towns, actions of debt and
all personal actions against ofﬁcers, or against persons
licensed to act as sutlers, or other persons amenable to the

provisions of this Act, not being soldiers,* shall be cogniz
" By Section 2. the provisions of the Act are declared to extend tn

Commissioned and Non-commissioned Ofﬁcers, to Warrant Ofﬁcers, to all
persons employed on the recruiting service receiving pay or allowanres. to,

all persons employed in the Royal Artillery. lloval Engineers. and to Mas
ter Gunners, to Conductors of Stores, and to the Corps of lloynl Military

Surveyors and Draftsman, and to all ofﬁcers and persons serving on the Com
missariat Stall”, or Commissariat Staﬂ' Cerpl, and to oﬂicers and soldiers serv—

Mililary
of Requests.

Courts -
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able before a Military Court of Requests, and not elsewhere;

provided the value in question shull'not exceed Rs. 400, and
that the defendant was a person of the above description
when the cause of action arose.
Courts of Re
quests for the Na
tive Army.

By Section 2, Act XI of 1841, actions of debt and other
personal actions against native ofﬁcers, soldiers, and other
persons amenable to the Articles of War for the Native
Army, or residing within any station or cantoninent, and
carrying on any trade or business in a native bazaar, shall
be Cognizable before a Military Court, and not elsewhere;
provided the value in question shall not exceed Rs. 200, and

the defendant was a person of the above description when
the cause of action arose, and the suit was instituted; but

no suits relating to caste disputes, or rights to real property
are to be brought before such Military Courts.
Suit? against Po
lice Oﬂircrs.

The restrictions on suits brought against Police ofﬁcers
for their ofﬁcial acts, are contained in Sections 42 and 43 of

Act V of 186i , which are as follows ;—
L imitation of ac
tion.

Section 4°.—All actions and prosecutions
against any person, which may be lawfully brought
for anything done or intended to be done under
the provisions of this Act, or- under the general
police powers hereby given, shall be commenced
within three months after the act complained of
shall have been committed, and not otherwise 5 and

notice in writing of such action and of the cause
thereof shall be given to the defendant, or to the
District Superintendent, or Assistant District
Superintendent of the district in which the act
was committed, one month at least before the com!

mencement of the action.

1\'o plaintiff shall re

ing in the Military Storo Department, or in the Military Store Staff Corps,
to any out—pensioners of Chelsea Hospital who are linble to be called out for
duty or for muster, or for inspection, and to all persons belonging to Her.
Majesty’s Indian Forces, Umnlnissiolled or Non-Commissioned oﬂicers,
soldiers, persons serving in the Artillery, Gunners, Master Gunners, Conduc
tors of Stores, persons serving as Engineers, Suppers and Miners, Pioneers,
or as Military Surveyors or Draftsman, or in the Ordnance, or Public Worlu,
or Commissuriut Departments, and to all St! rekeepers, and other Civil ofﬁcers
employed under the Ordnance, nud to all Veterinary Surgeons, Medical

Storekeeper-s, Apothecaries, Hospital Stewards and others serving in the
Medical Department of the said Forces, to all licensed Butlers, and all

lower: in or of any of the said Forces.

i011
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recover in any such action, if tender of sufﬁcient
amends shall have been made before such action
brought, or if a sufﬁcient sum of money shall have
been paid into Court after such action is brought
by or on behalf of the defendant ; and though a
decree shall be given for the plaintiff in any such
action, such plaintiﬂ' shall not have costs against
the defendant, unless the Judge before whom the
trial is held shall certify his approbation of the
action.
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Tender of amenda,

Provided always, that no action shall in

any case lie where such ofﬁcer shall have been
prosecuted criminally for the same act.
The Calcutta. High Court has held, that as this Section
does not provide, as the Income Tax Act XXXII of 1860
does, that no suit shall be brought unless notice be previ
ously given, the exception that no prior notice of suit was
given must be brought in the original Court, and if not
pleaded there cannot be made use of as a ground of appeal.—
(8. W. Reporter, Civil Rulings, p. 425 ),

Section 43.--When any action or prosecution
shall be brought, or any proceedings held against
any Police ofﬁcer, for any act done by him in such

capacity, it shall be lawful for him to plead that
such act was done by him under the authority of
a warrant issued by a Magistrate. Such plea shall
be proved by the production of the warrant direct
ing the act, and purporting to be signed by such
Magistrate, and the defendant shall thereupon be
entitled to a decree in his favor, notwithstanding
any defect of jurisdiction in such Magistrate. No
proof of the signature of such Magistrate shall be
necessary, unless the Court shall see reason to
doubt its being genuine.

Provided always, that

any remedy which the party may have against the

Plea that act was
done under a war
rant.
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authority issuing such warrant, shall not be affect
ed by anything contained in this Section.
Suit: aﬂ‘ecting Mu
nicipal Committees.
Suits
by
and
against Committees.

Suits by and against Municipal Committees are affected
by the following provisions of Act XV of 1867.*

XV.

Every Committee shall sue and be sued

in the name of their President. Every contract
made on behalf of any Committee in respect of any
sum exceeding rupees twenty, or in respect of any
property exceeding rupees twenty in value, shall

be in writing, and shall be signed by the President
or Vice-President (if any) and at least two other
members of the Committee, and unless so executed

Contracts of Com
mittees.

shall not be binding on the Committee. No mem
ber of a Committee shall be personally liable for
any contract made or expense incurred by or on
behalf of the Committee, but the funds from time

_ Liability of mem
bers of Committees.

No suit to be
brought against the
Committee or their
oﬂicers, until after
one month's notice

ofcause of suit.

to time in the hands of the Committee shall be
liable for, and chargeable with, all contracts duly
made as aforesaid. Every member of a Committee
shall be liable for any misapplication of money en.
trusted to the Committee to which he shall have
been a party, or which shall happen through, or be
facilitated by his neglect of his duty, and he shall
be liable to be sued for the same in such Court as
the Lieutenant-Governor shall direct as for money
due to the Government.
XVI. No suit shall be brought against a Com
mittee or any of their ofﬁcers, or any person acting
under their direction, for any thing done under
this Act, until the expiration of one month next
" These Sections do not however apply to Municipal Committees appointed

under Act XXV! of 1850 unless they shall have been specially extended by
notiﬁcation in the Punjab Gulette.—( See Section 3 Act XV of 1867-)

Punjab Cleft Code,
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TELEGRAPHIC massacres;

after notice in writing shall have been delivered or
left at the ofﬁce of the Committee or at the place
of abode of such person, explicitly stating the
cause of suit and the name and place of abode of
the intended plaintiff; and unless such notice he

proved, the Court shall ﬁnd for the defendant; and
every such suit shall be commenced within three
months next after the accrual of the cause of suit,

and not afterwards : and if any'person to whom any
such notice of suit is given shall, before suit
brought, tender sufﬁcient amends to the plaintiff,
such plaintiff shall not recover.
With reference to losses alleged to be caused by non
Losses caused by
delivery of telegraph messages, Section 8, Act Vlll of 1860, delay in telegraphlic
messages.
must be borne in mind.

Section VIIL—The Government shall not be
responsible for any loss or damage which may occur
in consequence of a person employed by the Govern
ment in the Electric Telegraph department, failing
to transmit with accuracy any message entrusted
to him for transmission ; and no such person shall
be responsible for any such loss or damage, unless
he shall cause the same negligently or fraudulently.

Government not
responsible for loss
or damage.

On the admissibility of suits for losses caused by
Carriers, see the Carriers Act,‘ in the Appendix.
With reference to the illegality of suits arising out of
Lotteries and Gaming transactions, see Act V of 1844, and

Act XXI of 1848, in the Appendix.
Following the rules of the Equity Courts at home, a
suit would lie in the local Courts for the cancellation, recis

sion, and delivery up of agreements and other instruments
which have answered the end for which they had been
created, or are voidable, or are in reality void and yet

apparently valid. If, however, the illegality appear on the
face of the instrument, it cannot prejudice the person sought

TVhen

suits for

cancellation of do
cuments lie.
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to be affected by it, since its mere production would disclose
his defence against it, and in such cases therefore a. Court
Would not interfere—( Warren‘s Low Studies, p. 641). In
Mirqjdin v. Muhammad BllkSlt the C lief Court he‘ d that the
obligor of a bond has not a right of property in the
bond-paper, so as to entitle him on payment of the debt
to recover the document in specie. 'l‘he obligee has a right
to the document, and may destroy it when the money is paid.
But the obligor, if he can shew that fraud would other
wise result, can demand in a civil suit that the document be
brought into Court to be cancelled. We do not consider'
the bond to be property pledged, but we believe the right
to the cancellation of the document to be founded on rights
in equity, distinct from the right to the immediate possession
of the document. It does not appear that the suit for
cancellation will lie in the Small Cause Court. The value
tion of the suit would depend upon the interest involved
in the cancellation ofthe documen ."—( 4. Punjab Record,

Case No. 8. )
Suits are generally inadmissible to set aside the acts of
A mit does not
generally lie to set the criminal authorities done under enactments which do
aside the proceedings not expressly reserve the right of civil action.—(1lfm~plurson
of the
Criminal
on Civil Procedure, p. 35.) So a party who had been ordered
Courts.
by the Magistrate, under the provisions of Section 308 qfllie
Code of Criminal Procedure, to remove a shed he had
erected, on the ground of its being an obstruction to a
thoroughfare, was held in Balms Rum Sulm v. Clmmmun Ram
to have no right of action against the person who had
obtained the order of removal from the Magistrate to
establish that the place of erection» was not on a public
thoroughfare but on a private one. If indeed a suit would
lie to prove that the place was not a thoroughfare, the
Government, as representing the rights of the public, would
be a necessary party.—( 7. W. Repor/er, Civil Rulings, p. 11).
See also Vol. 2. Civil Rulings, pp. 267,287, in which latter case
the Court remarked-“The only proceedings of a Magis
trate on this subject [removal of encroachments] which
cannot be thus set aside, are those under Chapter XX of
the Code of Criminal Procedure. If the Magistrate had
desired to treat the alleged encroachment as a local nuis
ance, plaintiﬁ' would have been entitled to the beneﬁt of

the procedure under that Chapter, and the order of the
Criminal Courts would have been ﬁnal. But no such
procedure having been followed, there is nothing whatever
to bar an action to declare plaintiff‘s right." Neither does a
civil action lie to recover property attached and sold under

Section 185 of the Criminal Procedure Code.—( 8. W. Re
porter, Civil Rulings, p. 208. )
An action lies to
Where the defendants had been punished for assault,
recover damages for
an action was held to lie against them to recover mainte—

Punjab Cir" ('nrle,
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nance for the time the plaintiff, whose leg had been
amputated, was incapacitated for work through the injuries
mﬂicted by them.—( Macplierson on. Civil Procedure, p. 36.)

injuries for which
the defendant has
been )unisllcd cri
minally.

Where the plaintiﬁ' had become bail _for the defendant
in a Criminal Court, and his bail had been forfeited owing to
the defendant’s not appearing, the former was held entitled
to recover the pecuniary loss consequently caused him, by
an action in the Civil Court.-—( llIacp/zerson on Civil Procedure,

Damages recover
able for loss caused
by a bail bond being
forfeited.
I

p. 36. )
If a decree has been obtained by collusion, with intent

A person injured

to defraud a third person, he may sue to have the decree
set aside.-—-(Zt[arpherson on Civil Procedure, p. 37. )

may sue to set aside
a collusive decree.

A suit ma be brought for the recovery of a sum
awarded by the judgment of a foreign Court: the decree
being the cause of action.—( Marpherson on Civil Procedure, p.
38. ) By English law, a foreign or colonial judgment does
not work a merger of the original ground of action ; a.
plaintiff, therefore, when he requires to enforce such a
judgment in England, has the option of reverting to the
original ground of action or suing on the judgment. In the
former case, although the judgment would be primli facie
proof of the plaintiff’s right, it would probably be open to
the defendant to controvert the ground of action, notwith
standing the productiou of the judgment. If, however, the

Foreign

judg

menls.

suit be brought to enforce the judgment, the defendant, while

admitting its existence, may controvert it, if the said judg
ment appear on {before of {he proceedings to be founded on an
incorrect view of the English law, or of the law of nations,

or to oﬁ'end common reason and justice, or even to be grossly
defective. The Courts would allow such a judgment, whether
in personam, or in rem, to be impeached by extrinsic evidence,
shewing distinctly that the Court which pronounced it had
no jurisdiction, or that it was obtained by fraud, or by means
clearly contrary to natural justice; as for instance, without
any notice or summons to or appearance of the defendant,
or any equivalent proceeding. Lastly, it appears now to be
settled, that when the judgment is that of a Court having
jurisdiction over the parties and the subject matter of the
suit, it cannot be impeached on the ground that it is erro
neous on the merits, although there have been conﬂicting
decisions on this point.-—( 2. Smith’s Leading Cases, pp. 683—
688. ) The English law as here laid down appears to have
been substantially followed by the Calcutta Court. in Bella
Ram Gooy v. Kamlni Dassi.—( 4. W. Roporler, Civil Rulings,
p. 108. )
It must be borne in mind in receiving plaints. based on

Damnum

alleged torts, that it is not every subsla-nliul wrong, still less injuria.

every imaginary grievance, which affords a right of action for

absque

sonsres Juncnssrs.
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redress. It not unfrequently happens, that damage, palpable
and undeniable though it be, is technically speaking dumnum
absque injuria, that is, damage unaccompanied by any tor
tious or wrongful act, whereof cognizance can be taken in a.
Court of Justice.

Hence it has been held, that no action

lies for the loss inflicted on a schoolmaster by setting up a
rival school adjacent to his own, or on a mill-owner by the
erection of a mill contiguous to his own, and the consequent
loss of custom or interruption of the current of air to his

mill. So a man by building a house near the margin of his
land, cannot prevent his neighbour from excavating his own
land, although it may endanger the house, nor from building
on his own land, although it may obstruct windows, unless,
indeed, by lapse of time the adjoining land has become sub
ject to a. right, analagous to what in Roman law was called
a servitude; and this will be the case, albeit the defendant

had acted from malice.—-( Broom‘s Commentaries on the Com
mon Law, pp. 74-76.) See further on these subjects under

Chapter XXIII. So in the Attorney General v. Doughty, the
Court refused to restrain the defendants from proceeding
with certain buildings, which would interfere with the pros
peel from Grays' Inn Gardens. 'Although, however, a. man
may so build as to deprive his neighbour's window of light
and air in a lateral direction, to which he has not acquired a.

prescriptive right; he cannot so build as to interfere with
the light and air falling perpendicularly on the adjacent land :
erg/us est solum pins as! usque ad cwlum et ad inferoS.—( ll'orton‘s
Topics of Jurisprudence, p. 519.) So too, no action lies, if
defendant open a door on the way of the communication of
the plaintiff,provided the door do not open on land belong
ing to the plaintiﬂ'.—Budha v. Pecroo, ( 1. Punjab Record, Case
No. 90. ) So houses may be pulled down or bulwarks ruined
on private property for the public defence, without an action
lying, or a man may pull down his neighbour's house to
arrest a conﬂagration.—-( Norton‘s Topics of Jurisprudence, p.
103. ) If a ferryman overload his boat, a passenger may
throw overboard goods, in a case of necessity, to save the
lives of the passengers, since -necessz'tas inducit privilegium
quoadjura- private and privalmn incommollum publico bono pen
snlur. Thus, too, if a highway be out of a repair and impas
sable. a traveller may justify trespassing on the adjoining
land—(Brown‘s Legal lilarz'ms, pp. 11 and 3 ).
No aclion lie:
agaim! an attorney
suing

(he

wrong

party by mistake.

Similarly, in Davies v. Jenkins it was held, that an

action will not lie against an attorney, who, being retained
to sue a person of the same name as plaintiff, by mistake
and without malice, takes all the proceedings to judgment
and execution inclusive. against the plaintiff. For disparag
ing comments and criticism which are not actionable, bee
Chapter XX.

Punjab (Flo-H Coda,
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A man must not, however, pursue his lawful rights so
negligently, as to cause avoidable damage to another. If a
man, for instance, so negligently erect a hay-stack on the
edge of his own land, that it ignites and ﬁres his neigthur‘s
house, an action will lie; or if he keep his fences so negli
gently, that his neighbour’s cattle stray into his ground, and
are there accidentally injured, he shall pay for it.—( Norton's
Topics of Jurisprudence, pp. 105—110.)

19
A man must not
pursue his own right:
negligenlly,

2. But the following mallers are excludedfrom
the cognizance of the Courts .---A suit may not be
brought :—
'

3.—-For any thing repugnant to positive law,
morality or public policy :
“ This exemption still remains in force. No right of
action can spring out of an illegal contract; nor will a Court
of Law lend its aid to enforce the performance of contracts,
which are opposed to the policy of the law, or are founded

Book
Cir-culm
XII of 1867, para
9.

on immoral considerations."-—( Book Circular XII of 1867,

qf the Chief Court.)
Suits [0 recover
Under this Section suits are inadmissible, in which the
plaintiff sues to recover goods or their value, which the compensation for in
amounting to
defendant had acquired by offences against public justice, as juries
crimes.
theft,* robbery, cheating, &c.

In this case, however. the

Civil remedy is only suspended until the party injured has
performed his duty to society, by endeavouring to bring the
offender to justice; hence, when plaintiff had charged the
defendant with robbing him, and the Magistrate holding
that the evidence failed to make out the charge discharged
him, and the plaintiff subsequently sued to recover the
money thus taken : the action was held to lie. For a mere
misdemeanor, as assault, libel, &c. the Civil remedy may be
resorted to at 0nce.—( Judicial Commissioner's Ruling N o. 60,

Thornton’s Small Cause Court Manual, p. 178, and authorities
there quoted.)

In Wickham v. Galrill, a Banker's clerk had

misappropriated his master's funds, but the false entries
were not discovered till after his death, when the master
ﬁled a Bill against the personal representatives of the
deceased for an account, the defendants demurred on the

ground that the acts of the clerk were felonious, and there
. In Shawna Charon Bose v. thlanalh Dal! the Calcutta Court seem
to have held that where the facts as disclosed by the plaintiff appeared to
shew that the cause of action was ‘an act amounting to theft on the part of

the defendant, the right of redress by Civil action was not affected, and the
plaintiff was not bound to institute Criminal proceedings in the ﬁrst place—

( 6. W. Repnrh'r, C'im'l References, p, 9. )
be more than questioned however,

The soundnesl of this ruling may

S'L'ITS BASED ON ILLEGAL ACTS.
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fore could not be made the subject of a suit in equity.

It

was held, however, that the clerk having died before the
felony was discovered, the rule of public policy never came

Into operation, and the demurrer was over-ruled with costs.—
( Norton‘s Topics of Jurisprudence, p. 21
Also see pp.
363—364- of the same work for analogous cases, in which
the heirs were enabled to recover a trust which the deceased
had created in evasion of the Statute Law, although the
creator himself, had he survived, could not have done so.
Contracts to pay
rewards for the re
covery ofslolen pro
perry.

Contracts
com
pounding criminal
oﬂ‘ences.

Contracts to pay rewards for the discovery of stolen
property are not illegal, provided that the party claiming
reward have used all means in his power to cause the
offender to be convicted, which is a question of fact for the
Court to decide.—( Judicial Commissioner's Ruling N0. 47,
Thornton's Small Cause Court Manual, Addenda, p. 174. )
Contracts obstructing or interfering with the adminis
tration of public justice are null and void, such as contracts
to compound a. criminal offence not coming under the
exception of Section 214 Indian Penal Code; but if money
be paid to compromise a. charge, such as wrongful restraint,
which under the terms of that Section might have been made
the subject of a suit for damages, a suit will lie to recover the
money if the criminal proceedings be not discontinued.—
( Molhooranaih Bkzmn'ck v. Kenaram, 7. IV. Reporter, Civil
Rulings, p. 33. ) See also Vol. 5 Small Cause Court References,
p 16, where the charge compounded was assault. So too
contracts entered into in British territory for compounding
the prosecution of criminal proceedings for an offence against
the municipal law of a foreign country, which by the law
of that country may be compounded, are valid and may be
enforced.--( Subraya Pillai v. Subraya Mudali,* 4. Madras
High Court Reports, p. 14.)
* The facts of this case were the following.

The plaintiff charged the

defendants before the authorities of l’ondicherry with having fraudulently
abstracted from his possession a bond for money due to him by the oﬁender;

thereupon an order was obtained for the defendant’s extradition from British
territory ; while however the defendant was being brought into Pondicherry,

he was met by the plaintiﬁ', and a settlement of accounts took place, and the
defendant executed a bond for the amount due. This arrangement was
submitted for the consideration of the Court of Pondicherry, and sanctioned

as a compromise of the offence by civil redress, and by its order further
proceedings on the charge were suspended, in accordance admittedly with
the provisions of French law in force in that settlement. The following
extract from the Court’s judgment deserves to be given at length. “Contracts
for the compounding or suppression of criminal charges for oﬂ‘cnces of a public

nature are illegal and void by a rule of the Common Law of England, which
rests on the principle that contracts of that kind are manifestly opposed to

public policy and mischievous to the interests of the State, and so long as
there is no legislative provision recognizing such transactions within strictly
prescribed limits, the soundness and expediency of the rule seems unquestion
able. We think, too that, if closely governed by the principle, the rule is

ﬁtly and justly applicable to contracts between natives of this country in
perfect consistency with their own peculiar civil laws and customs. Indeed

Pun inb Civil Code,
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CONTRACTS TO SUPPRESS EVIDENCE.

Similarly contracts are unlawful which bar a party from
bringing a civil action, although it is not unlawful to agree
to impose some private mode of settling the amount of

Contracts to oust
the jurisdiction of
the Civil Courts.

damages to be rec0vered, or the time for payment as a condi

tion precedent to the right to maintain an action.—( Addison
on Contracts, p. 892. )
In like manner all agreements to pay money to induce

Contracts for sup

a party to stiﬂe or suppress evidence, or to give evidence in pressing or procur

favor of one side only, or not to appear as a witness in a
civil suit or a criminal prosecution, are null and v0id.-—-( Addi
son on Confraols, p. 892. ) So also is a contract to pay money
to a party to induce him to give evidence, since the money
was to be given either for true evidence, in which case there
was no consideration for the promise, as the witness when

duly summoned according to law was bound to testify; or
for favorable evidence either true or false, and then the
consideration was vicious.-(Gashannah Chetli v. Ramaswami

0mm, 4. Madras High Court Reports, 19. 7.)

the penal law of the country (Sections 213 and 214 of the Penal Code) makes
it a crime to enter into agreements to conceal an offence, or to screen or
abstain from proceedings against an oﬁ'ender, subject to an exception which

appears to have been framed with reference to the same principle.

A con

tract, therefore, for the compounding or suppression of a crime of a public
nuture, like that in the present case, committed within the territory of
British India, would, we do not doubt, be held invalid, on both the grounds of
its being centrary to public policy and malum prohibitum by legislative enact

ment.

But it is clear that the common law rule can have no application to

n' contract for compounding the prosecution of criminal proceedings tor an
oﬂ'ence against the municipal law of a foreign country, and committed there,
the law of that country permitting such a transaction, and this whether the

contract he entered into there or in British territory.

The rule of interns

tionul law, that the law oi the place of a contract governs its validity, is no

doubt subject to the qualiﬁcation that every State may refuse to enforce a
contract when it is' for the fraudulent evasion of its laws, or injurious to its
public institutions and interests—See Story on the (‘onﬂii-t of Laws, Sections
244 to 259, Wheaton's International Law, 179. And the suit in the present

case would not be maintainsble though the bond was executed in the French
territory if the facts in evidence brought the transaction of compromise

clearly within the principle of the common law rule.

In whichever terri

tory, then, the contract was entered into, the essential question is substanti
ally the some, namely, whether the compromise was in its nature prejudicial,
m being in contravention of public policy under the Government of British

India, or injurious to the good order and interests of society in regard to
the due administration of public justice or otherwise. And that we are of
opinion is not in any degree shewn by the facts of this case. The bond,

therefore, not being contrary to our law, or the rule of public policy, is
enforceable. Mr. Wheaten, in the note at page 180 of his work, refers to an
American decision in the case of Kentucky v. Bass/0rd which appears to he
very much in point. There a contract relating to lotteries, which were
authorized by the law of Kentucky, but were illegal in New York, was
enforced in New York, the Court laying down the qualiﬁcation that an
obligation to carry into eﬁ‘ect a f0reigu law sanctioning what was plainly
contrary to morality, would not be enforced.” See too the Chief Court’s

judgment in Shah Gal v. Ikram (2. Punjab Record, Case No. 88 ) quoted
below under Cl. 9 Section VI. of this Code.

ing evidence.
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and

maiuleuance.
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By the English law regarding champerty and mainte
nance, agreements to furnish money to be risked on the
event of a law suit, or to aid and assist in the prosecution
of law suits, in which the party making the agreement is
in no wise interested, and in which he has no just or reason
able ground for interference, and similar otiicious and
unwarrantable assistance in the promotion of suits on
condition of sharing in the advantages thereof, are null and
void.—( Addison on Contracts, p. 891.) The Madras High
Court has however held that this doctrine of maintenance
and champerty is not applicable to the natives of India, and
in such cases the Courts “ must look to the general principles,
as regards public policy and the administration of justice,
upon which the law at present rests. To that extent the
law can properly be adopted and applied in perfect consis
tency with the Hindu law relating to contracts, or as ruled
by the Privy Council in Fischer v. Kamala Nuilrer ( Suther
land‘s Privy Council Judgments, p. 395) maintenance “ must be
something against good policy and justice, something tending
to promote unnecessary litigation, something that in a
legal sense is immoral, and to the censtitution of which a
bad motive in the same sense is necessary."—( Pilchakuth'
C/zelli v. Kamala lVaya/chan, 1. Slokes' JlIadras Reports, p.
153.)

Hence while a contract, the effect of which is to

assist another in carrying on litigation against a third party,
when made with the express declaration that it was out of
spite and ill-feeling against such third party, is a contract
against public policy and cannot be maintained—( Bnman
Doss Bancriee v. Haralull Shaka, 10. W Reporter, Civil Rulings,

Chases in action
may be assigned and
the assignee can sue
in his own name.

p. HQ); it does not follow but that money lent to aparty who
wanted it to expend in carrying on certain law proceedings
may not be recoverable by suit.—(Nobin Chandra Ghose v.
Bamgognalh Gopi, Sutherland’s Civil Rulings for February
1864, p. 63.)
The Indian Courts also follow the equity in preference
to the common law practice of the English Courts, in
recognizing the right of a bondﬁde transferree of a debt,
right or claim, to sue in his own name for the subject of the
transfer, provided there be nothing in the claim transferred

exclusively personal to the assignor, or which is opposed to
public policy or morality—(Judicial Commissirmer’s Ruling No.
45, Thornton’s Small Cause Court Manual, Addenda, p. 174-. )

See too 9. W. Reporter, Civil Rulings, p. 243. It is
indifferent as regards the right of action of the assignee of the
thing in action, whether the obligor have assented to the
transfer or not.—(1. Stokes‘ Madras Reports, pp. 139, 150. )
Neither is the obliges of a. bond, who for good consideration
had assigned all his right and interest in it to the plaintiff,
liable to be made a co-defendant with the obligor in a suit
by the assignee to recover the amount of the debt, if there

Punjab Civil Code,
sect. 1., clause 1.
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be no special term to that effect in the assignment.—( 1.
Stokes’ Madras Reports, 17. 140.)
Contracts in general restraint of industry and trade are
illegal by the common law of England, and as they are
opposed to the general welfare and advancement of the
community would probably be held to be unlawful in India
also. Such are contracts in which a person stipulates not
to practise his trade or avocation, and if the restraint be
general and not conﬁned to any particular locality, the fact
of its being imposed for a short time only will not make it
good.*

Contracts in res

traint of trade.

If however, the restriction be conﬁned to reasonable

limits, as to space, or as to a deﬁnite number of persons,
as when an apprentice stipulates not hereafter to solicit
custom from his master's customers, the agreement will

stand. So a trader may sell a business secret, and restrain
himself from using it hereafter; and Railway Companies and
traders may agree not to compete with each other in a
particular line of country ; but the restraint must be conﬁned
within reasonable limits, for where it is larger and wider

than is necessary for the protection of the party with whom
the contract is made, it is illegal and void. See too 4. Madras
High Court Reports, p. 77. There is no implied contract.

when a man sells the good-will of a business that he will not
set up the same trade in opposition to the purchaser in the
neighbourhood of the spot where the business is carried on.
On like principles contracts creating monopolies are void.—
(Addison on Contracts, pp. 897—900.)
Contracts in restraint of marriage, marriage brokerage
contracts, or those tending to cause a separation between
married persons, &c., are also void;

Contracts in re:
traint of marriage
but as they are not yo.

likely to come frequently before the Anglo-Indian Courts
it will sufﬁce to refer to Addison on Contracts, Chapter XXI.
Among other illegal contracts may be mentioned agree
Contracts of in
ments or guarantees to indemnify persons against the con demnify for unlaw
sequence of their illegal acts. such as an undertaking to ful acts.
indemnify a man against the consequences of publishing a
libel, or to pay a man for committing an assault.-—( Addison
on Contracts, p. 889.) So also all contracts tending to promote
promot
fornication and prostitution. Rent cannot be recovered when ingContracts
immoralily.
a landlord knowingly permits a lodger to carry on the trade
of prostitution under his roof. So an action for expensive
clothes supplied to a prostitute will break down, if it appear
that the plaintiff “ knew the defendant was a prostitute, ex
pected to be paid from the proﬁts of her prostitution, and that
' In Hilton v. Erllersley a combination of Lancashire mill-owners who
in opposition to their men, who were on strike, had agreed not to open their
mills for twelve months except on terms agreed to by the majority. was

adiudged void. as contrary to public policy and in restraint of trade.—
( Warren’s Law Studies, 11. 266.)

CONTRACTS TO PROMOTE IMMORALITY.
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he sold the clothes to enable her to carry it on." Neither can
a shopkeeper recover the price of immoral or obscene prints
and libels sold by him.—( Addison on Contracts pp. 889, 890.)
So in Dilawar v. Mussumat Gulabi, 2. Punjab Record, Case N .
4, the Chief Court ruled that a. bond given by a prostitute to
the keeper of a brothel in which she was living, will in the
absence of any explanation of the transaction lead to the
conclusion that it was given for the purpose of carrying on
the business of prostitution, that it was therefore based on
an immoral consideration, and the claim was consequently not
maintainable. See, however, 2. Madras High Court Reports,
10. 56, where the Court held that prostitution was recognized

and legalized by Hindu law, and that suits for its gains
were therefore cognizable in Indian Courts.
Contracts for the

Among other void contracts may be mentioned, con

sale ofpublic oﬂices, tracts for the sale of public otiices* ; contracts to recommend

parties for employment in cliices of trust in consideration
of a. sum of money without the knowledge of the person who

g'c.

has the disposal of the appointment; or to puﬂ' a tradesmen;

Contracts for the
doing of an act
punishable by law.

since they are fraudulent in their nature.—( Addison on Con
tracts,p. 908.)
If a contract be made to procure the doing of something
which the law makes punishable with ﬁne, though the not be
not otherwise expressly prohibited, the contract is illegal
and void, as a penalty implies a prohibition.—( Broom's Commen
taries on the Common Law, 10. 356.)

Cantral-ls growing
But although when a contract grows immediately out
out of an illrgat act of an illegal act, a Court of Justice will not lend its aid to
may be valid.
enforce it, yet the taint in the original transaction will not

Par delictum.

vitiate every contract growing out of it, provided the
plaintiff do not require assistance from the illegal transaction
to establish his claim.—( Broom’s Commentaries on the Common
Law, pp. 357-360.)
On the principle—in part dcliclo melior est conditio defen
dentis—if the plaintiff have paid the defendant money for an
illegal purpose, as for smuggling, &c., and the latter refuse
to account for the proceeds, and fraudulently or unjustly
withholds them, the party aggrieved must abide by his loss;
so too, suits are inadmissible in which the plaintiii seeks to
ﬂitr. Norton remarks on this head—“ Especially odious are such contracts
for the sale of any oliice connected with the administration: ofjustice. It is
to be feared that the peculiar position of public men in India, the sudden

emergencies of sickness and the like have given rise to a somewhat lax
morality in this respect, and that arrangements are constantly made between
parties mutually desirous of throwing up and securing an appointment. The
purchase ofa house and furniture or the like is made a condition precedent
“quitting—agreements which 1 conceive on the soundest principles of public

morals could not be enforced it the question were raised."—( Topiwqf
Jurisprudence, p. 262- )

_
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recover back property given to a woman as prwmia pudicitiai.
The true test, it is said, for determining whether or not the
case be one of par delictmn, is by considering whether the
plaintiff can make out his case otherwise than through the
medium, and by the aid, of the illegal transaction to which

he was himself a party. Thus, where A laid an illegal wager
with B, in which 0 agreed with A to take a share, and B

lost the wager, and A on the expectation that B would pay
the amount on a certain day, advanced to C his share of the
winnings, but B died insolvent before the day, and the bet
was never paid; it was held that A could not recover from
O the sum thus advanced. The maxim, however, does not
apply where an action is brought by one of the parties to
the illegal proceeding to recover money received by a third
party in respect thereof.

Where, for instance, A received

money to the use of B on an illegal contract between B_ and
C, it was held, A could not set up the illegality of the
contract as a defence in an action brought by B for money
had and received. Neither does the principle hold. unless
balk the parties are in delicfo.

When too a creditor, in

defraud of his co-creditors, extorts secretly more favourable
terms for himself than they are to receive, and the debtor

having paid, sues to recover back the money, the action
will lie, and does not fall under the maxim now being con
dered. For, as observed by Lord Ellenborongh in b'mifh v.
Ouﬂ', this is not a case of par delict'um : it is oppression on
one side, and submission on the other. It never can be pre
dicated as par delictum when one holds the rod, and the other
bows to it.—(Broom’s Legal Maxims, pp. 692—695 and 699.)
On the principle discussed in the foregoing paragraph,
an action for contribution cannot be maintained by one of
several joint wrong-doers against the others, although the
one who claims contribution may have been compelled to
pay the entire damages recovered as compensation for the
tortious act.—( Broom’s Legal Maxims, p. 700 ). See this
recognized in Imam Buksh v. Glmlam Hussein, in which the
plaintiff and defendant had been co-defendants in an action
for libel, and the amount of the decree having been recovered

Joint lortjcasors.

from Imam Buksh alone, be sued Ghulam Hussain for

contribution. The Chief Court held, that, as the plaintiff
could not recover without putting in evidence the decree
against himself, jointly with Ghulam Hussain, and that suit
was for libel, he could not recover on the ground now under
consideration; although the decision would have been the

reverse had the former decree been for contract instead of
t0rt.—( 2. Puryab Record, Case No. 32.)
As being opposed to public policy, no claim to a mono
Claims In mona
poly or an exclusive right to exercise any employment within polie: inadm issiblc.

a. certain locality, can be admitted by the Courts.--( Mac
-pherson on Contracts, p. 381. )
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See too par-graph 7’, Section XXII of this Code, and
the remarks thereon.

A claim _ is not
The Courts of law must be careful not to exceed the
"toward-'1 "'“df'mf limits laid down in this Section, in rejectin" actions as
szble th'llLHIe it is ~~ ~ >
“
"’ opposedtohmm
and inadmissible.
It does not lollow
because
the plalnt
18
one
right prim-pk
an honourable and upright man would not have preferred,
that, therefore, it is in the eye of the law immoral or opposed

to public policy. In Cowper v. Cowper, (2. P. Wms. 685 )
Sir Joseph Jekyll observed : “ As to the hardship of
setting up this right, I own, and cannot forbear declaring,
that were I to consider the matter, not as sitting in judi
cature, but taking in all manner of considerations of honor,
gratitude, private conscience, &c., I should think this claim

should never have been made. Upon the whole matter, my
opinion is, that this title should not have been set up;
but now, it is so, it appears it plain and subsisting one."—
( qurren’s Law Studies, p. 516. )

lit—A suit may not be brought for any matter
that may have been decided by, or may be pending
before an authority, or tribunal, competent to try it.
This clause will apply to decisions passed at a regu
lar settlement ; and t0 alt cases relative to landed

property in a district where such settlement may be
in progress.
IBMk Circular X"
0/1567, para 10,

“ This exemption will continue'in force so far as it relates
to matters which have been judicially determined between

the same parties by a competent tribunal, and in this
respect agrees with Section ll of the Code of Civil Proce
dure. which provides that:

“ Section 2.—-'l‘he Civil Courts shall not take
cognizance of any suit brought on it cause of action
which shall have been heard and determined by
a Court of competent jurisdiction in a former suit
between the same parties and between parties
under whom they claim.”
“ The exemption applies to decisions passed at a. regular
settlement by settlement. otiicers acting judicially in matters
within their jurisdiction. But the latter part of the clause
declaring the exemption applicable to all cases relative to
landed property in a'district where a settlement may be. m

I
acct.
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progrms, is only true when the Local Government shall,

under Section 21 of Act XlX of 1863, have empoWered and;
directed the District Olticers to try such suits on the
Revenue, and not on the Civil side of their Courts."——(Boolc

Circular XII of [867, oft/4e Chiqf Court.)
Provisions of Act
XIX of 1865, for
suils of a certain

Section 21 of Act XIX of 1865 authorizes the Local
Government to direct suits regarding land, or the renf,
revenue, or produce of land, to be heard on the Revenue side of

nolure, being heard

the District Courts, while a settlement of land revenue is in

in the Revenue Courts

progress.

while a Settlement is

It' must he borne in mind, that in this Act, (Act

XIX of 1865) the term “ land" as deﬁned in Section 2, in progress.
does not apply to any land excluded from a settlement of
land revenue, whether the revenue be paid to Government Illeoning of “land”
in this A03.
or to any assignee of Government.
The authority here given to decisions passed at a regu
lar settlement, of course only refers to contested decisions ;
in other cases the entries made in the settlement papers,
though excellent corrolmrative evidence, are not conclusive,
and may be impugned, modified or reversed. See Pmma
and Noora v. Bairam and others, ( l. l’my'ah Record, Case
No. 31, ) if an authority be needed. Again, in Bootoi
v. Ameer Sinin and others, the Additional Financial Commis
sioner observed, that an order passed by the Settlement
Department, regarding which there is nothing to shew that
the parties most interested were consulted, or even informed

of what was going on, could not be assumed to have been
accepted by the parties, because not appealed against in the
Settlement Department, but might be brought before the
Civil Courts in a. regular suit by the persou deeming him
self aggrieved thereby.--( 3. Punjab Record, Revenue Judg
ments, No. 4. )
As the question of res jmlica/a would require to be
treated at considerable detail in order that the illustrations
might be of any real service, and since it is properly a, point
of procedure, I have reserved the subject for the Commentary
on the Civil Procedure Codes, under the head of Section 2,
Act VIII of 1859.

5.—A suit may not he brought for any matter
connected with the assessment, distribution,0rreali
zation of the public revenue, such as over-collection,
sales, farms, Iran-Qﬁ'rs, oflachments, Mam-holdings,
and the like.

Only confee‘ed Sc '
tlemmt entrie; are
conclusive.
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"This exemption does not now hold good to the full extent
here stated. The Civil Courts are still precluded from enter~
taining a suit, in which the alleged cause of action was the

impolicy or inexpediency or oppressive nature of a revenue
assessment or its unjust inequalities or unfair increase. An
individual whose property was liable to assessment, would
on those grounds have to seek relief from the Executive
Government. But, on the other hand, there are many
matters connected with the realization of the public revenue
which may properly form the subject of a civil action.
Regulation III of 1793 and Regulation II of 1803, which

were passed for the purpose of extending and deﬁning the
jurisdiction of the Civil Courts in the

older provinces,

expressly declared that the ofﬁcers of Government, employed
in the collection of the revenue, and all other ﬁnancial con
cerns of the' public, should be amenable to the Courts for
acts done in their ofﬁcial capacity in opposition to the Regu
lations: and there are subsequent Regulations, as Regula
tion XIV of 1793, to the same effect.

There can be no doubt

that the Civil Courts of the Punjab are now empowered to
entertain suits in which the alleged cause of action is a
matter connected with the realization of the public revenue."
-—( Boo]: Circular XII of 1867, of the Chiqf Court. )

6.—A suit may not be brought for any matter
relating to the boundaries of mehals, mouzahs, or
villages; or to altar-ion and (lilucz'on, that is, to land

thrown up or carried away by the action of rivers.
Book
Circular
XII of 1867, para.
12.

“ All these are matters within the jurisdictionof the
Civil Courts, provided that they have not already been judi
cially determined between the same parties at settlement;
in which case they would come under the exemption of para.
4-.

As regards cases of alluvion or diluvion, however, it

should be understood that the assessment or remission of
revenue on lands affected by the action of rivers is not a
matter cognizable by the Civil Courts, but only matters
relating to rights 01' proprietorship or occupancy in such
lands.”-—( Book'Circular XII of 1807, of the Chief Court. )
For remarks on the law as to the ownership and occu
pancy of alluvial land, see under Chapter XXI of this work.

7.—A suit may not be brought for any matter
cognizable in summary soils, such as rent-J or per;

quisites of land, arrears due from a co-parluer to the
Lumberolar, illegal ejectment of tenant, or illegal
attachment of his property, by landlord.

Pu
not.

ab (Met! (7on
., clamu 7-1
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“ Paras. 7 and 8 treat of matters which are all within the Bonh Circular
cognizance of the Civil Courts, and not necessarily matters XII of 1867, para.
13.
to be disposed of solely by the Revenue authorities.”-_—( Book
Circular XII of 1867, of the Chief Court. )
The distinctions between summary and other revenue
suits would appear to be done away; asthe procedure of
the Civil Code applies to all suits triable in the Civil Courts,
and is also specially made applicable to suits heard on the
Revenue side of the District Courts during the progress of
a settlement of land revenue, by Section 21 Act XIX of
1865: and Act XXVI of 1867 has done away with the
difference formerly existing as to the rate of institution
stamp required for such suits.

Summary
sum
appear to be done
away.

8.—A suit may not be brought for the enforce
ment of accessory rights in landed property, such as

the realization of Taluqahdar-i allowances, Chow
drees’ dues, dharat and bazaar collections in villages
and qusbehs. But nothing in this clause will bar any
action relative to town collections, which may exist in

any city, in addition to the duties leoiable for mimi
cipal and police purposes.
For the Chief Court’s opinion on this Clause see the
extract from Book Circular XII, just quoted under Clause 7.

9.——A suit may not be brought in any matter
relating to the grant or payment of pensions.
“ The grant of a pension is not subject to the cognizance
of the Civil Courts, but where a pension has been authorized
and conﬁrmed by the Revenue authorities, a suit brought on
account of non-payment is not necessarily excluded from the
cognizance of the Civil Courts."—-( Booh Circular XII of
1867, of the Chief Court.) See too Macpherson on Civil Pro
cedure, page 25.
I

10.—A suit may not be brought in any matter
relating to jagir, renttfree tenures, or other grants
made by Government, whether temporary or perma
nent, or to the succession thereto, or to the shares,

rights, and interests therein ; nor are the Courts con

Book
Circular
XII of 1867, para.
14.
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cerned in the realization of rents or revenues, by

jagirdars, muaﬁolars or rentfree holders; butif the
jagirdars or muaﬁdars shall havefarmed those rents
0r revenues to a third party, possessing no proprietary
rights in the estate, then suits between the jagirdar
or muaﬁdar, and such third party, may be enter

tained by the Caurts.
Book

Circular

" As in the case of the grant of pensions, so the Civil

XII of 1867, para. Courts have no power to entertain a suit against Govern
l5.

ment for a jngir or other assignment of land re\:i5'ﬁie,_ﬂie
original title to which has never been recognized or conﬁrmed
by Government. But the succession to such grants properly
comes within the cognizance of the Courts of Civil J udica
ture. It is of course competent to Government, at the
time of making the grant, to annex to it any conditions
which it may consider expedient; and possibly in some
cases

Government, by the terms of the original grant,

may have reserved to itself the right of adjudication
in questions of succession thereto. In such cases the
jurisdiction of the Civil Courts would be excluded;
But where there is no reservation in the original grant, the
Government has divested itself of all right, save the rever
sionary right accruing on the failure of the lineal descen
dants of the grantee, and must be held to be precluded
from all interference in the events of succession in the
grant, which will fall under the cognizance of the Civil Courts.
In like manner, in the absence of any express reservation
in the original deed of grant, matters relating to the shares,

rights, and interests in ajageer, or other assignment of land
revenue, are cognizable by the Civil Courts. Further, the
Civil Courts have jurisdiction in suits brought by the
jagirdar or muaﬁdar against the landowners to recover
the revenue assigned under the deed of grant."--( Book

Circular XII of 1867, of the Chief Court. )

11.——A suit may not be brought in any matter
arising out of a public endowment, (that is, whenever
any grant of land, it,- reoen ues or perquisites may have
been made by Government for the use of any ediﬁce
or institution, secular or religious), the Court cannot
interfere in regard to the application or distribution

of such funds, or the appointment of trustees or admit

Punjab Chill Code,
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nistration thereof. But nothing in this clause willpr0~
hibit the Court from taking cognizance ofsuits arising
out qurioate endowments, made by individual appro
priators orﬁmnders, or of suits connected with the
distrtbulion of oﬂ'erings, or sulscriptions, made by the
public infavorofany religious or secular institution,
whether supported by grants from Government or
not.
“ There is now no reason why matters arising out of an
endowment made by Government for the support of an

Book
Circular
XII of 1857, para
institution, religious or secular, should be excluded from the 16.

cognizance of the Civil Courts. The reasons which led to
the exclusion of these suits from the jurisdiction of the
Civil Courts, were the same as those which led to the

exclusion of all matters relating

to jagirs and munﬁs

generally;but now that the Civil Courts have acquired

jurisdiction in

matters relating

to jagirs and muaﬁs

generally, the mere fact that the jngir or mnnﬁ has been

assigned for the support of an institution, is no reason why
such cases should be removed from the cognizance of the

Civil Courts."-—( Book Circular XII of 1867, of the Chief
Court.)
The Chief Commissioner issued the following directions

with reference to Civil ofﬁcers interfering in disputes con
nectedwith shrines, temples, mosques, tombs, and such like
institdt-ions :“The distribution of proceeds, the succession to the
rights arising from or privileges connected with these insti
tutions may be made the subject of a Civil suit, just like
any other enjoyable thing. And the matter at issue in such
suit will be adjusted like any other case. If the existing
Punjab Code do not speciﬁcally pr0vide for the point in
dispute, the Judge will proceed to ascertain the lea: loci
after the manner prescribed in the said Code, and he will
conduct the case exactly according to the procedure pre
scribed by rule.

“ But the action of our ofﬁcers will be strictly conﬁned
to judicial enquiry upon suits preferred, to proceedings accor
ding to usual procedure, to judicial decisions according to
law. Our otiicers will have nothing to do with the manage
ment, or administration of these institutions ; they will not

frame, nor cause to be framed, rules regarding them ; they
will not make any general arrangements for the beneﬁt of

Action
of " the
Court: with refer
ence to religious en
dome and build
ings.
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or the better regulation of these institutions. They will
settle particular disputes which may arise, but will not
consider how such disputes may be prevented. The people
must manage their own religious institutions. If such
institutions suffer from internal disputes, that is their busi

ness not ours."--( Circular No. 23, dated 25!]: August 1858.)
Cauofthe temple

of Mahad“

The head of a temple of Biroh Mahadeo at Kangra

“1 was alleged to be so notoriously proﬁigate that the female

Kang'a'

relatives of the worshippers were prevented from frequent
ing the shrine as usual; it was held that an action lay to
determine whether the defendant was' guilty of scandalous
proﬂigacy ; and if so, whether such behaviour should entail
removal from ofﬁce; the parties to give‘evidence on the
point being those who worship at or have interests in the
shrine.-—-( Judicial Commissioner's Book Circular No. 21 of

1859.)
See too, on this head, Clause 6 Section XXII of this
Code, and the case of Has-sun Shah v. Husuin Ska/i

among the illustrations there ; also Act XX of 1863 ( an
Act to enable the Government to divest itself of the manage

ment of religious institutions ) at the end of Chapter XXII
of this Volume.

12.—A suit may not be brought in any matter
relating to the boundaries of Independent States,
or feudal principalities.
Book

Circular

" Matters of this nature do not come within the cogniz

X” °f1367.P“"“ ance of the Civil Courts, unless incidentally.
17'

It is for

Government in the Political department to adjust the
boundary betWeen the British territories and the dominions of
independent princes and feudatory chieftains.”-—( Book Ctrcu
[or No. Xllof 1867, of the Chief Court. )

The acts ofapoliAn act however of a Political ofﬁcer interfering with
ml oﬂicer may the private rights of parties, and not being itself a matter
'omdim" be W“: of political import, can he questioned in the Civil Courts.—

29:13: i" a CW“ (1. W. Reporter, p. 16. ) ’

13.—-A suit may not be brought in any matter
relating to the proprietor-ship of rukhs, or other

reserved Government grounds, or to the compensa
tion for land taken up for public purposes.
Book

Circular

“Questions relating to the proprietorship of rukhs

X” of 1367‘ Pam or other reserved Government grounds are cognizable by the
18’

Civil Courts, unless they have been already disposed of
.Judicially at the time of settlement in a suit between the

Punjab Civil Code.
seat. 1., clauacl 13-15.
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same parties; in which case the exemption of para 4 of this
Code would apply. The acquisition of land for public pur
poses and the determination of the amount of compensation
for such land are matters within the cognizance of the Revenue
authorities, and are regulated by Special Acts.-—( Book Cir
cular XII of 1867, of the Chief Court. )

14!._A suit may not be brought in any matter
relating to canals, roads, or other works of public.
utility, to the construction, preservation, arrangement

thereof, or to objections urged by private individuals
with reference to such works.
“The levy of rents, tolls, ordues on canals, and the pro

tection of canals from injury, are regulated by Act VII of
1845, which was extended to the Punjab by Government
Notiﬁcation N0. 1584, dated 24th August 1860, published
in the Punjab Gazelle of 29th August 1860. But many
matters may arise in connectiOu with canals, roads or other
works of public utility, their construction, preservation, and
arrangement, and the objections urged by private individuals
with reference thereto, which would properly form subjects
for determination by the Civil Courts; and if private indi—
vidnals consider themselves aggrieved, in such matters, by
the acts of the canal or other public ofﬁcers concerned,
there is no reason why they should be debarred from seek
ing relief by a suit in Conrt."—( Bonk Circular XII of 1867,
qftlie Uliiqf Court
See also Act XII of 1866.

Iinok
Circular
XIlof 1867, para
19.

15.-—A suit may not be brought in any matter
relating to the proceedings of the Fiscal or Judicial

Oﬂicera of Government.
“ Many matters relating to the proceedings of the Fiscal
ofﬁcers of Government are now cognizable by the Civil

Book
Circular
XII of 1867, para.

Courts, as already observed in this Circular under the head

20.

of para 5 of the Code. As regards the proceedings of the
judicial ofﬁcers of Government, Act XVIII of 1850 pro
tects ofﬁcers acting judicially from being sued for acts done
by them in the discharge of their judicial duty, provided
that they, at the time, in good faith, believed themselves to

have jurisdiction to do the act complained of ; but where
they have acted without such bond jirle belief, they cannot

claim protection under that Act from the consequences of
having acted without, or in excess of, jurisdiction."—( Book

Circular XII of 1867, of j the Chief Court
Hence the
Calcutta Court has held that no suit will lie against a

Magistrate, acting in his judicial capagity, and bond ﬁde, for

34

nor xvm or 1850.

[

Punjab Ch!!! Coll,
net. 1., clause: 15, 1

I

having ﬁned the plaintiff for illegally exacting tolls.—( 5. W.
Reporter, Civil Rulinys, p. 104. )
The Act just quoted is as follows :—
AG'J.‘ XVIII OF 1850.
An Act for the protection of judicial ofﬁcers.
Passed by the Governor General in Council on the 4th

April 1850.
Preamble.

Judicial oﬂiccrs not

liable to be suedﬁ/r
not: done in the dis

charge of their duty.

For the greater protection of Magistrates and
others acting judicially, it is enacted as follows :—
I. N0 Judge, Magistrate, Justice of the
Peace, Collector, or other person acting judicially
shall be liable to be sued in any Civil Court for
any act done, or ordered to be done by him, in the

discharge of his judicial duty, whether or not with'
in the limits of his jurisdiction; provided that he
at the time in good faith believed himself to have
jurisdiction to do or order the act complained of;
and no ofﬁcer of any Court, or other person bound
to execute the lawful warrants or orders of any
such Judge,

Magistrate, Justice of the

Peace,

Collector, or other person acting judicially, shall
be liable to be sued in any Civil Court for the
execution of any warrant or order, which he would

be bound to execute if within the jurisdiction of
the person issuing the same.
16.--A suit may not he brought in cases
barred by the period of limitation, that is, twelve
years from the date on which {he cause Qf action may
have arisen.
'

Book
Circular
XII of1867, para.
21.

“The law of limitation has been materially altered
since the publication of the Punjab Civil Code ; and there
fore the latter part of the exemption, (the portion in italics)
has ceased for some time to be generally applicable.
But the general principle is of course still true that
no suit can be maintained in the Civil Courts unless it is

instituted within the period of limitation prescribed by the

Punjab (‘lvll Code,
not. 1., clauses 16-18.

PARTIES TO SUITS.

law for the time being in force."—( Book Circular XII of
1867, of the Chief Court. ) For the present law. the reader
is referred to one of the numerous annotated editions of
Act XIV of 1859.

17.——Suits regarding any matter or thing,
Within the jurisdiction of the Courts, may be
brought by or against :—
18.—-lst.—The Government, in its own name,
or in the name of its ofﬁcers ;

2nd.-—Independent Sovereigns and Chiefs who .
-may have been recognized as such by the British
Government;

3rd.—-Oorporations who may have been privi
leged by legislative enactment, or by the chief
local authorities, to sue or be sued in their collec
tive capacity, or in the name of their ofﬁce bearers ;

Min—Persons resident beyond the limits of
British territory (unless they be alien enemies)
provided that security for costs be furnished ',

5tk.—All persons of every sort and. condition
resident within British territory, with certain ex
ceptions to be hereinafter speciﬁed ;
6tlt.--The duly authorized representative of
any party belonging to the classes above described,
except‘the plaintiff should sue in format pauperis,
in which case the pauper must appear in person,
unless the party should be a female of high rank.
In the matter of suits against the Government, the
reader is referred to the two cases of Forester and others v.
the Secretary of State for India in Council, also to Wagentrieber
v. the Secretary of State for India in Council, and Salig Ram

and another v. the Secretary of State for India in Council
(pp. 5—8 of this work) ; and for suits brought against Go
vernment in the name of its ofﬁcers to the extract from Book

Circular XII of 1857, given under Clause 5 on p. 28.

Suits against Gav
vernment.
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Suits by or against

not. 1., dance 18. -

In the matter of suits by or against Sovereign Princes,
the decisions of the English Courts seem to have established
that a Sovereign is not liable to be sued in matters of State;
but that if in addition to being a ruler of another country,
he is also a subject of this realm, he is liable to be sued
in respect of any acts or transactions done by him, or
in which he may have been engaged, as such subject: that
if the act be such, that it is doubtful whether it should be
attributed to the character of Sovereign or to that of
subject, it is to be presumed to be attributable to the former
capacity.—( Duke of Brunswick v. the King of Hanover.)
Neither can property belonging to Sovereigns in their public
capacity be attached by their State creditors.—-( Wadsworth

Sovereign Princes.

_v. the Queen of Spain, and De-Haber v. the Queen of Portugal. )

So a foreign Sovereign can sue for wrongs done to him by
English subjects, without authority from the English
Government, in respect of property belonging to him, either in
his individual or corporate capacity ; yet he cannot maintain
a suit for invasions of his prerogative as a S0vereign.—The
' ,Jt'mperor of Austria v. Day—(1. Smith’s Leading Cases, p. 646,
under Moslyn v.Fub1-igos.) If however the foreign State
have not been recognized by the British Government, its

ruler cannot sue in our Courts. Section 6 Act II of 1855
requires the Courts to take judicial notice of the existence
of all States which are recognized by the British Crown.—
( llIacpherson on Civil Procedure, p. 3. )
Suits by or against

Indian Princes.

The manner in which Indian Princes might sue and be
sued for claims, which are within the province of Municipal
law, was provided for in Regulation IV of 1802, which was

'however repealed by Act X of 1861, Clause 4 Section 17,

Act VIII of 1859 being the only enactment substituted
for the repealed Regulation.
A pleathat a Rajah,
who inherits pro
perty in British In
dia, takes it free
of liens created by
his predecessor by
virtue of the custom
of the Rﬁj is bad.

European So liliers
a menable to the Civil
Courts.

If an independent Rajah have landed property within
British territory, and incur debts, and pledge the rents
of the property as security for payment, his heir, who has
succeeded him in the property, cannot successfully plead
that according to the custom of the Raj, he is not liable
forlthe debts of his predecessor.-( Macplzerson on Contracts,
p. 1.)
The rules for taking security from plaintiﬂ's, not
residing in British territory, are given in Sections 34 and 35
Act VIII of 1859. For the subject of alien enemies,
see below under Clause 21.
The Mutiny Act, while prohibiting the arrest of a soldier
for any debt under Rs. 300, does not exempt him from
being sued : on the contrary, soldiers are amenable in suits
for debts, whatever may be the amount, to the same Courts
to which oﬁicers-are amenable in suits above Rs. 400. As

Puth Civil (Mr.
sect. 1., clauses 18-21.
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however the Military necessaries and equipments of a soldier
cannot be seized under the decree of a Civil Court, and

they have usually but little other property, it will follow
that proceedings against them will generally be nugatory, not
from want of jurisdiction, but a want of goods on which to
make a leVy.—-( Judicial Commissionm"s Book Circular No. 35

of 1857.)
For the Punjab law as to authorized representatives,
see Section 17 Act VIII of 1859, and the proviso annexed
to it when the Act was introduced into this Province. The
law as to the personal attendance of plaintiffs suing in formti
pauperis is given at Section 301 Act VIII of 1859.

19.—A Hindu or Mahammadan married woman
may sue separately from her husband. Among the
above classes husband and wife may sue ench other.
When a Hindu is absent in a foreign country, his wife
is competent, in order to prevent his rights from becoming
barred by lapse of time, to assert them by suing on his
hehalf.*—( Papammal v. Ramaswami Chetti—Madras High
Court Reports, p. 365. ) See also Section V of this Code.

20.—Suits may not be brought by or against :—
21.-—1st.—M.inors, and persons incapable of
managing their own affairs, such as lunatics and
idiots, except in conjunction with their guardians
and protectors ;

A stranger cannot hringa suit on behalf of a minor
unless he have obtained a certiﬁcate under Act XI of 1858
(4. North West High Court Reports, 1). 92 ); neither can a
' According to Hindu Law, which in this respect is similar to English,

a person dealing with a wife and seeking to charge her husband must show,
either that the wife is living with her husband and managing the household
affairs, in which case an implied agency to buy'necesearies is presumed, or he
must show the existence of such a state of things as would warrant her in

living apart from her husband and claiming support or maintenance, when of
course the law would give her an implied authority to bind him for neces
saries supplied to her during such separation, in the event of his not providing
her with maintenance. As according to Hindu law and usage polygamy is
permitted, whatever may he thought of its morality, among Hindus, and the

prohibition directed against it, except under certain justifying circumstances,
such as the ﬁrst wife’s inﬁdelity, bad temper, barrennese, or hearing only

daughters, is, like so 'many other rules of Hindu law, directory only, and not
imperative, the husband’s marrying a second wife is not in itself cause suﬁ
‘ cient to justify the ﬁrst wife in separating herself and remaining apart; so
that she would under those circumstances have no claim to maintenance,

and, afortiori, not to borrow money on her husband’s credit for her mainte
nance.—( Virasvami Chetti v. Appasvami Chetti—Stoku’ hadrae Reports,
page 375.)

A Hindu woman
may sue on behalf of
her absent husband.
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sarbarakkar who is without a certiﬁcate and have not asked
and obtained leave of the Court to sue—(4. North West High
Court Reports, 1). 220). For further information and Illustra
tions see Act XL of 1858 in the Appendix to this Volume.
In regard to suits on behalf of lunatics, see Act XXXV
of 1858.

2nd.

Suits may not be brought by or against

English married women, except conjointly with their
husbands, or except under those circumstances where~
in, by the law ofEngland, they maysueorbesuedalone.
The same rule will be applicable to married women

of the class of East Indians of British descent ;
Rights and capa
cities of married
women in India.

It would appear from Sections 4 and 356 Act X of
1865 (Indian Succession Act) that European women,
married in India on or after the 1st January 1866, can
contract, sue and be sued, in respect of their own separate
property and transactions; in which cases, the husband’s
estate would not be in any way answerable: also in such
marriages the wife could alone be sued for debts and liabi

lities incurred by her before marriage, her husband not being
answerable: and conversely, she alone could sue on rights
belonging to her at the time of her marriage. Furthermore,
married women in India can undoubtedly, whether living
with or apart from their husbands, engage in business on
their own account, and sue and be sued separately, on
contracts arising out of such business; for, although they may

so trade simply as agents of their husbands, in which case
the husband, and not the wife, would be answerable.
Circumstances un
der which the wife
is only an agent for
her husband.

As however married women of this class in India are
not usually wealthy, the object of the creditor will be gene

rally to charge the husband on the wife’s dealings ; and it is
proposed therefore to state brieﬂy what are the transactions,
in which, in the eye of the law, the wife is merely the agent

of her husband.
A

wife residing

with her husband is
his general agent in
all matters connected
with the economy of
family.

Every married woman who resides with her husband,
and has the general management of his household affairs, is
presumed to be his general agent, in all matters connected
with the general economy of the house and family. And
it is therefore no answer to an action against the husband
for goods supplied to the family by the wife's order, to shew
that the defendant was absent when the goods were ordered,
and had furnished his wife with money to pay for them,
unless it can also be shewn that the wife had, during the

husband‘s absence and without his knowledge, placed both
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herself and her children under the protection of her para
mour. The implied authority however to bind the husband
resulting from cohabitation may be discharged by the pro
hibition and countermand of the husband. And she has
no implied authority to run into extravagance and to give
orders beyond her husband‘s means. If, therefore, she order
wines and spirits, extravagantly expensive dresses, expensive

Married
not

woman

warranted

in

running into extra
vagance.

music, jewels, &c., there must be reasonable evidence to
shew that she has made the order with the assent and autho

rity of her husband; and tradespeople who intend to look
to the husband for payment ought to ascertain whether he

be aware of his wife‘s extravagance, and whether he
sanction it or not. If a married lady go to a watering place
( Indice the hills) without her husband, and order expen
sive articles of dress, unsuitable to her husband's circum
stances, and he disapprove of her extravagance as soon he
is made acquainted with it, he will not be held responsible
for the price. It is of course the duty of the husband,
when he sees the wife indulging in these extravagances and
knows that she has no separate income of her own, to give
notice to her tradespeople that he does not sanction such

Husband not ge
nerally responsible
for expensive arti
cles purchased by an
absent wife without
his privity.

transactions; as if he choose to lie by, he will be presumed

to have ratiﬁed her acts. The mere fact however of the
husband seeing the wife wearing some of the things ordered
by her, and not objecting to her use of them, will not sanc
tion the whole of an extravagant order. A person who lends
money to a married woman for the purchase of necessaries can
recover the amount from the husband, by a suit in Equity.—

Money lent to a
wife to enable her
to purchase

neces

series is recoverable
in equity.

( Addison on Contracts, pp. 767—-769. )
In Montague v. Benedict, Holroyd J. remarked that the
husband is responsible for necessaries provided for his wife
when he neglects to provide them himself. Also that where the
tradesmen takes no pains to ascertain whether the necessity

Dicta laid down
in blontaguc v.
Benedict.

exists or not, he supplies the articles at his own risk ; and
if it turn out that the necessity does not exist, the husband

is not responsible for what may be furnished to the wife,
without his knowledge.

And in Read v. Tcakle, a new trial

was granted, because the Judge only put it to the jury,

The seller must
establish not only
that
the
articles
were necessary to

whether the goods were necessaries suitable to the wife's the wife, but that
station. without also submitting, whether or no on the facts they were bought
proved, the wife had any authority, express or implied, to with the consent, es:
bind the husband by the c0ntract.—( 2. Smith’s Leading pressor im lied, of
the husban .
Cases, pp. 4-12 and 422. )
If a tradesmen, at the time he deals with and trusts

Case of articles

the wife, do not know her to be a married woman, he cannot supplied to a mar

be said to have given credit to the husband; and if articles
sold under such circumstances be not necessary for the
wife, and have not been used by her, with the knowledge of

her husband, and have not been consumed in the husband’s

ried

woman,

not

human to be such by
the seller at time,

4,0'

SUITS AGAINST EUROPEAN MARRIED WOMEN.

Punjab Civil Code,
coat. 1., dance 21. ‘

household, nor have come in any shape or way to his use ;
and if he have not subsequently sanctioned or adopted his
wife's proceedings, he cannot be made responsible for the
price.—( Addison on Contracts, p. 770. )
In cases of reputed
marriages, the man‘s
responsibilities are
the same as those of
a true husband.

If persons have lived together as man and wife, and be
commonly reported to be married, this enables third per—
sons to charge them with the duties resulting from such a
status and relationship. And if it be proved that they have
actually gone through the marriage ceremony, a plea that
such marriage was illegal is no answer to an action for
deht.—( Addison on

Contracts,

p. 770. )

In

Watson v.

Threlkeld, Lord Kenyon went so far as to observe—“ That
if a man have permitted a woman to whom he was not
married to use his name, and pass for his wife, and in that
character to contract debts, he is liable for her debts, whe

ther the tradesman who furnished the goods knew the circum
stance to be so, or not." Having once held out the woman
to be his wife, the reputed husband is bound, when the con

nection ceases, to make the termination of it notorious.—
( Addison on Contracts, p. 784-. )
A wife allowed by
her husband to ma
mlge his business is
oonxtitnted the far
mer's agent in re

gard to it.

Settled estates of
married women li—
able in equity for

their debts.

If the husband have entrusted his wife with the general
management of his trade and business, he clothes her with
an implied general authority to enter into all such agree—
ments and transactions as are usual and necessary for the
purpose; and he is consequently alone responsible for his
proceedings. But if she do not carry on the business under
his roof, it must be shown that she acted by his express
authority.-( Addison on Contracts, p. 767. )
In the case of women married in England. or in India
before 1365, who have separate property settled on them
selves, it is presumed that the Indian Courts, following the
practice of the Court of Chancery, would allow the creditors,

on proving their claims against the wife, to obtain satisfac
tion by laying hold on her separate estate. This practice
however of holding the wife's settled estate as liable does
not extend to transactions between the husband and wife:
but if the latter have executed a bond or other instrument to
enable her husband to raise money for his own purposes, or
lent her husband the savings from her separate property,
she is entitled to be repaid from her husband's estate on his

death.—( Addison on Contracts, pp. 771 and 781-. )
W'i/e not respon
sible for necessaries
purchased before tid
ings qflhe husband's

death are received.

The husband's heirs, and not his widow, are responsible

for necessaries purchased by the wife in the interval
between the husband's death and the time when tidings of it

reach his family if he die away from home.—( Addison on
Contracts, p. 784. )

Case of the wife

If the husband detect the wife in adultery, he may forth;
committing adultery. with put her away and refuse to maintain her; and third

Punjab Civil Code,
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parties who after a separation on such grounds supply her
with the means of subsistence have no claim against the
husband in respect thereof, whether they had no/icelf the
adultery or not at the time they furnished the goods. If the
husband subsequently take back the wife, all her original
rights are revived; or if he connive at her misbehaviour
and permit her to remain under his own roof, he cannot
refuse to maintain her.—( Addison an Contracts, 12. 775. )
If the wife leave her husband without just cause, she
Case of the wife
cannot procure subsistence elsewhere at his aspen-.0. But leaving her husband
if she return to her duty after a short interval, he is bound f‘” ‘1 ‘horlpe’io‘f
to receive her back, and if he refuse, his liability for her
maintenance revives from the time of such refusal. But
not so, if she have deserted him for a lengthened period. If For a long period.
therefore tradesmen supply goods to a wife living apart from
her husband, and then seek to charge the latter, the onus

of proof that the separation: took place under such circums
tances as will entitle them to recover from the husband
rests upon them. ‘If however the husband abandon his wife,

or expel her from his house without being able to prove that
she has forfeited her conjugal rights by adultery, or if by
cruelty, or threats of personal violence, or by shameless and
indecent conduct he render it morally impossible that she

Case of [he has
band expelling "r
abandoning his wife.

should continue to reside under his roof, he is liable for

necessaries supplied to her by third parties, in accordance
with his estate and circumstances, but he will not be answer

able, if she choose to run into extravagance.—-( Addison on
Contracts, pp. 775—777.)
Separation thns
If the separation be by mutual consent, it is for the
husband to shew that he has made his wife an allowance for band and nufe by
necessaries and paid it, or that she had funds at her own mutual consent.
disposal, and for the creditor to prove that such means are
insufﬁcient. If a wife leave her home in consequence of a
quarrel with her husband, in which they are both to blame,
and obtain lodging and necessaries from a stranger, the
husband will be liable if he know where his wife is, and
neglect to call upon her to return. In all cases of separa- tion, where the husband has not forfeited his marital rights

by cruelty, or protligacy, he may terminate his liability by
calling on the wife to return, and prohibiting parties from
continuing to give her credit.-—( Addison on Contracts, p.
778, also p. 776.)
Transportation of the husband for a term of years by
English law puts his wife in the condition of a fenu' sale until
his return home after the expiry of his sentence.—( Addison

Trmmpnrlnlinn of
the husband girex lhe
wifvslutes of a fame
sole.

on Contracts, p. 779. )
A married woman is responsible for all torts committed
by her during her covcrturc : the husband being joined with
her as CO—defeutlant; but this must not be abused by a plains

Actions on lnrl
against

women.

married

ALIEN nsnmms.
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tiﬁ‘ attempting to declare on tort instead of on contract, so as
to hold the husband answerable for an act he would not
otherwise be liable for; hence, where a married woman
commits a fraud, which is directly connected with a contract,

and is the means of effecting it, and parcel of the same
transaction, the wife cannot be responsible, and the husband

be sued for it along with her. This was the decision
in a case (Liverpool Adelphi Loan Assn. 00. v. Fairhurst) in
which the wife had falsely and fraudulently represented her
self to the plaintiff as unmarried. at the time of her executing
a promissory note as surety for a third person, whereby the
plaintiff was induced to advance a sum of money to that
person.—( Broom's Commentaries on the Common Law, p. 587. )
The reader who desires to pursue the subject further is
referred to Manby v. Scott, and the suhjoincd cases of
llfontng/ue v. Benedict, and Section v. Benedict, together with
the notes in 2. Smith’s Leading Cases, pp. 375—431. To
Broom's Commentaries on the Common Law, pp. 543—596.
Also Maine's Ancient Law, pp. 154—160.

3rd.-Alien enemies or subjects of a hostile
power resident beyond the British territories.
Deﬁnition of alien
enemies

and

disabilities.

their

Under the head of alien enemies are comprised, not
only the natives of States with whom the British Government
is at war, but also all British subjects, and subjects of neu
tral nations domiciled in an enemy’s territory, or engaged
in the service of an hostile power. They are disabled from
contracting with British subjects, unless they have obtained
a license to trade. But they may lawfully provide for the
wants of Englishmen detained abroad; and on the return of
peace enforce such contracts in our Courts. If after a con
tract has been made with an alien friend, war break out
with his country, his right of action on the contract is
suspended until the return of peace. If however a subject
of a State at war with England, reside in British territory,
,with the license and permission of the Crown, he has the

same rights and privileges as an alien friend: but the mere
fact of his residing without let or hindrance is not evidence
of a license from the Crown, unless it be shewn that the
Government was cognizant of and sanctioned his stay.
Prisoners of war detained in this country appear to have the

rights of alien fricnds.—( Addison on Contracts, p. 93-1. )
__—_

CHAPTER II.
On Evidence.

The Law of Fvidence for this province is at present
mainly contained in Act II of 1855 ; together with Section II
of the Punjab Civil Code, and the English Law of Evidence,*
except in points where it has been modiﬁed by the Indian
Act; the latter two authorities being admitted generally
under the provisions of Section 58 Act II of 1855.

Punjab Law of
Evidence.

PART I.
ACT II OF 1855.
An Act for the further improvement of the
Law of Evidence.
Preamble.

Whereas it is expedient further to improve the
Law of Evidence; It is enacted as follows :—
I.

This Section is rwealad by Act VIII of 1868.

II. Within the territories in the possession
and under the Government of the East India Com
pany, all Courts of Justice, and all persons having
by law or consent of parties authority to take
evidence, shall take judicial notice of all Regula
tions and Ordinances made before or on the 22nd
day of April 1834, by the Governor-General in
Council of the Presidency of Fort William, in
Bengal, by the Governor in Council of the Presi
dency of Fort St. George, or by the Governor in
Council of the Presidency of Bombay, and having
the force of Law in any part of the said territories,
' See Goodm on Evidence, p. iii ; but in the Queen v. Khairullah, Peacock
C. J. held that by the abolition of the Mohammedan Law of Evidence, the
English Law of Evidence was not established in its place.-—( 6. IV. Reporter,
Criminal Rulings, p. 24. ) Be this however as it may, so far as the English
law and practice embodies sound deductions from general principles of instice
and expediency, and is not at variance with Anglo-lmlinn legislation, it is

undoubtedly entitled to the highest respect on the part of the Indian Courts

Judicial notice to
be taken of all Acts
and Regulations.

M

" "1'2-4.
4"sects.
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LAW or nvmnxcu.

and of all Laws and Regulations heretofore made
by the Governor-General ofIndia in Council, and
of this Act, and of all Acts and Regulations horo

tofore made, or hereafter to be made by the Governor
Gcncral of India in

Council, constituted for the

purpose of making Laws and Regulations, whether

the same be of a public or of a private nature.
So much of this Section as relates to Acts and Regula

tions made by the Governor General of India in Council, is
repealed by Act VIII of 1868. See Secti0n 7 Act I of
1868, where the contents of this second Section will be
found re-enacted.

Judicial notice.

Goodeve (p. 308) defines “judicial notice" as that
substitution for proof which is admitted by the Court in
a knowledge attributed to its Judges, and by the assumption
of certain things as realities without actual proof of
their existence. This writer regards the provisions of this
Act on the matter of judicial notice as cumulative on the
rules of English practice, and appendsa list of subjects,
of which the English Courts take judicial notice, which should
be Consulted (pp. 309—311). See alSo Star/tie, p. 735.

b Judicial notice to
III. All Courts and persons aforesaid shall
.iclglffn
take judicial notice of all public Acts of Parliament
What Mall be and of all local and personal Acts declared by Par
Pri"'_'7f"""el"‘°'2fof liamcnt to be public and to be judicially noticed,
a private Act.

_

_

'

_

'

and shall admit as prtmti facile ewdence of any

private Act of Parliament, any copy thereof pur
porting to be printed by the King’s Printer.
bp

I

IV.

Every Court shall take judicial notice of

in- own oﬂicers, g-c. its own Members and Ofﬁcers respectively, and of

their deputies and subordinate Oﬁiccrs or Assis
tants, and also of all Oﬂiccrs acting in execution
of its process, and of all Advocates, Attornies,
Proctors, Vl’akils, Pleaders, and other persons
authorized by Law to not before it.

in: n of 1.9.10,
nets. 5, 6.

]-,

48‘

LAW or EVIDENan

In Nilk-unt Cluwkerbutly v. Shib Naray/an Ii'zmwar the
Calcutta Court ruled that, under the provisions of this Sec
tion, a Judge was warranted in looking into the books kept
under the orders of the Court by its own officer, the Nazir,
and in referring to any entries made therein, and that where
an application had been admittedly made by the decree
holder, the Court was quite justiﬁed in ﬁnding upon the
entry in its Nazir's book, that a warrant had been issued
in accordance with that petition for the arrest of the judg
ment-debtor, which could not be executed owing to his
absconding, and that the execution creditor had therefore
taken effectual steps for keeping his decree in force.-—( 8. W
Ri'porler, Civil Rulings, p. 27 7.)

V. All Courts and persons aforesaid shall
take judicial notice of the names, titles, and autho
rities of the persons ﬁlling for the time being any
one of the following ofﬁces in any part of the said

Under this Snrlinn
a C'nul'lis warranted
in consulting
the

books he [by ifs or
rler by l e oﬂicers of
the Court.

be

Judicial notice to‘
taken of the

names, titles, §'c., of

eel-lain persons.

territories z—Governor-General, Governor, Lieute

nant-Governor or Deputy Governor, Secretary or
Under-Secretary to Government, Commander-in
Chief, Bishop, Member of Council, Legislative

Councillor, Judge of any of Her Majesty’s Courts
or of any Sudder Court, or of any Court of Judica~
ture hereafter to be constituted in the said territo
ries to or in which the powers of any of Her Ma
jesty’s Supreme Courts may be transferred or
vested.

VI.

All such Courts and persons aforesaid

shall take judicial notice of all divisions of time,

of the geographical divisions of the world, of the
territories under the dominion of the British
Crown, of the commencement, continuation and

termination of hostilities between the British
Crown and any other State, and also of the exis
tence, title, and national ﬂag of every Sovereign
or State recognized by the British Crown. In all
the above cases, such Court or person may resort

Judicial nnlir'e Io
be (alien of divisions
of time, place, ﬁe.
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for its aid to appropriate books or documents of
reference.
Proof of Govern
ment Gazelle.

Proof of Procla
mations,
Acts
Slate, §'c.

VII. Any Government Gazette of any Coun
try, Colony, or Dependency under the dominion of
the British Crown, may be proved by the bare
production thereof before any of the Courts or
persons aforesaid.
VIII.

All Proclamations, Acts of State, whe

0

Proclamations, §~c.,
when to be primii
focie proof of fuel.

ther Legislative or Executive, nominations, ap
pointments, and other ofﬁcial communications of
the Government appearing in any such Gazette,
may be proved by the production of such Gazette,
and shall be primci facie proof of any fact of a pub
lic nature which they were intended to notify.
IX.

Gazelle, $812., con
laining allverlisem enl
purporting lo lmpub
lished by authority,
to be primé' facie
evidence of such au
lhorily.

This Section is repealed by Act VIII of 1868.

X. The Gazette or Newspaper containing
any advertisement purporting to be published by
virtue of any public Statute, Act, Regulation, or

Ordinance, or of any Rule or Order of a Court of
Justice or of any Board or Ofﬁcer of Revenue, may
be'reccived by any such Courts or persons as afore
said as primciﬁwz'e evidence that such advertise

ment was published duly under the authority from
which it purports to proceed.
Books, lllaps, §-c.,
lo be evidence in
mullers of public

XI.

A11 Courts and persons aforesaid may,

on matters of public History, Literature, Science,

hislory, gen

or Art, refer, for the purposes of evidence, to such
published Books, Maps, or Charts as such Courts

or persons shall consider to be of authority on the
subject to which they relate.

Afloii" if???
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The note appended to Section 81 Norton’s Law Of Admissibility of
Evidence may be consulted as to how far books are admis- boo,“ “8 “148'”
sible as proof in English Courts.

XII. Books printed or published under the shawl???
authority of the Government of a Foreign Country Foreign Law
and purporting to contain the Statutes, Code, or

other written Law of such Country, and also prin
ted and published Books of reports of decisions of
the Courts of such Country, and Books proved to
be commonly admitted in such Courts as evidence
of the Law of such Country, shall be admissible
before any such Courts or persons as aforesaid as
evidence of the Law of such Foreign Country.
XIII. All Maps made under the authority of quernmenl o r
public Maps, when
Government or of anyr public municipal body, and to be primzi fucie
not made for the purpose of any litigated question, proof'
shall primd faoie be deemed to be correct, and
shall be admitted in evidence without further
proof.
A Divisional Bench of the Calcutta Court has recently

.True copies

of

ruled, in GapinaI/i Sizzgh v. Anumlmayi Debi, that certi- v11]”5"’;‘""“¢3/1’“1’¢"
ﬁed copies of survey measurements, chittas, ﬁeld-books, “‘l'm'ss'l'le'
and maps are admissible in evidence : Bailey J ., basing their
admissibility indeed, inter alia, on the authority of this
Section, since they are the primary records, out of which a
survey map is made.-( 8. W. Reporter, Civil Rulings, p. 167.)
This Section makes Government maps evidence, not Extent to which
only with regard to the physical features of the country 1'1"!“ "('0 evidence
which are depicted upon the maps, but also with regard to ""de" ""8 S”""°"- the other circumstances which the ofﬁcers deputed to make
the maps are specially commissioned to note down, so that
a Government survey map is evidence as to the boundaries
of any plots or estates which stand under separate numbers
in the Collector’s books; but beyond this, they are not
evidence as to rights of ownership.-Iﬁzmarllni Debi v.

Purno Chandra Mukorjee-( 10. W'. Reporter, Civil Rulings
p. 300. ) In a later case, at p. 343 of the same Reports, the

Court regarded entries on the face of the map as proof, to
some degree, of title.
.
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Act II of 185‘,
an:ch 13, 14.

Suniey maps made
The Privy Council held, in Kerr v. Nazar Mlhammad
during litigation infer and another, that a, map made by a Government surveyor,
alia not admissible.

for the purpose of adjusting a dispute between two estates,
is not admissible as evidence to determine the boundaries
between two other adjacent but different estates, the dispute

regarding which had not been raised at the'time when the
map was made.—( Sut/ierlund’s Privy Council Judymenls,
p. 546.)
.
A (Tour! is not
bound to receive a

map as correct simp
ly bin-mum another
Court has done so.

Where one Court has acted on a map in a suit as
genuine and correct. another Court is not therefore bong to
receive and act upon it ﬂlSO.-—-Mlllﬂmm(Ld Ali Ahmad Khan v.
Imdad-ur-Rultmnn Chowdltry—( Sutherland's Civil Rulings for
July 186-1, p. 323 ).

M'ups must come
from proper custody.

It is necessary that old maps and all other ancient
documents should be shewn to have come from proper cus
tody ; otherwise they are inadmissible. It need not be made
out, however, that they have come from the most proper place
of custody, since it will sufﬁce if they have been obtained
from a quarter where they might reasonably have been
expected to be f0und.—(Norton's Law of Evidence, Section 453.)

_ Persons incompe
tent lo [calf/i].

XIV. The following persons only shall be
incompetent to testify.

Children.

1. Children under seven years of age who
appear incapable of receiving just impressions of
the facts respecting which they are examined, or
of relating them truly.

Insane persons.

2. Persons of unsound mind, who, at the
time of their examination, appear incapable of

No! to be sum
moned without leave

of Count

rcccivingjust impressions of the facts respecting
which they are examined, or of relating thcm
truly ; and no person who is known to be of un
sound mind shall be liable to be summoned as a
witness, without the consent previously obtaincd

of the Court or person before whom his_attcndance
is required.
Evidence of chil
In the case of children tendered as witnesses. the Court
dren when taken is must either refuse to take their evidence under this Section,
of the some degree
as if would be were

they adults.

as holding them incompetent to testify; or else, if it consi
der them competent, their evidence must be admitted for

{331'223;"
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what it may be worth, not simply as corroborative, but as
direct evidence.—-( 8. W. liqwrlcr, Criminal Letters, 1). 22.)

XV. Any person who, by reason of immature
age or want of religious belief, or who, by reason

of defect of religious belief, ought not, in the opi

Children and per
sons of defective rc
Iigious belirf to tes
lily on simple aﬂir
mation.

nion of such Court or person, to be admitted to
give evidence on oath or solemn afﬁrmation, shall
be admitted to give evidence on a simple afﬁrma
tion, declaring that he will speak the truth, the
whble truth, and nothing but the truth.
The Solemn Afﬁrmation Act is Act V of 181.0.

XVI. The provisions in the last preceding
Section as to witnesses shall apply to testimony
given by afﬁdavit or otherwise in writing as well
as to testimony orally delivered.

Provisions as 10
witnesses to apply to
uﬂ'idavits, Q‘s.

XVII. Any such witness wilfully giving false
evidence shall be subject to be proceeded against

Punishment fo r
givingfalse evidence.

in like manner, and to suffer, if convicted, the same

punishment as if he had been sworn and had com
mitted wilful and corrupt perjury. The indict
ment or charge shall be varied so as to meet the
01188.

The procedure to be followed when a person gives false

Procedure in cases

evidence in a Civil Court is laid down in Sections 17, 18, and of perjury;
20 of Act XXIII of 1861.

XVIII. No person shall, by reason of any
interest in the result of any suit or of any interest
connected therewith, or by reason of relationship

Nn incompetencj/
from interest in suil.

to any of the parties thereto, be incompetent to

give evidence in such suit.
XIX. Any party to a civil suit or other pro.
ceeding of a civil nature shall be competent and
may be compelled to give evidence .as a witness

Par/y tn .rm'l may

be examined as a
witness.

Act II of 1855, meet. 19.
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therein either on his own behalf or on behalf of
any other party to the suit or proceeding, and also

to produce any document in his possession or
power, in the same manner as if he were not a party
to the suit or proceeding. Provided that no Court
or person as aforesaid, otherrthan Her Majesty’s
Proviso.

Supreme Courts of Judicature, shall compel the
attendance of any party to such suit or proceeding,
for the purpose of giving evidence therein, except

under and subject to the rules prescribed in that
behalf in Act XIX of 1853.
The following are the unrepealed portions of Act XIX
of 1553, the remainder having been repealed by Act X of
1861 :—

ACT No. XIX or 1853,
A wilness not a
parly lo the suit can
not be compelled to
produce his title-deed

unless he have agreed
in writing to do so.

Per-mus refusing
or neglecting to give
evidence or to pro
duce

a

document,

when duly called on

Section XIX.—A witness, not a- party to the
suit or proceeding in which he is summoned shall
‘
not be bound to produce his own title-deeds, unless
he shall have agreed in writing with the party
requiring the production thereof, or with some
person through whom he claims, to produce such
deeds.
Section XXVI.—Any person, whether a party
to the suit or not, to whom a summons to attend

and give evidence or produce a document shall be

to do so, are liable
in (hummer to the

personally delivered, and who shall, without law

person injured by the
refusal.

lul excuse, neglect or refuse to obey such summons,
or who shall be proved to have abseonded, or kept
out of the way to avoid being served with such
summons, and any person who, being in Court,
upon being required by the Court to give evidence

Act 19 of 1863.
Act
11 u/‘1855, sect. 20.
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or produce a document in his possession shall,
without lawful excuse, refuse to give evidence, or

sign his deposition, or to produce a document in
his possession, shall, in addition to any proceedings
under this Act, be liable to the party at whose

request the summons shall have been issued, or at
whose instance he shall be required to give evidence

or produce the document for all damages which he
may sustain in consequence of such neglect or
refusal, or of such absconding or keeping out of the '

way as aforesaid, to be recovered in a civil action.
Before the plaintiff in an action for damages against a
defaulting witness can recover, it is necessary for him to
prove that he has been endamaged by the omission of the
defendant to appear, and the mere fact of the defen
dant’s non-attendance as a witness is not of itself a good
ground for the plaintiff to come against the defendant and to
recover damages from him—Dwarlmna/h Kooree v. Armando
Chandra Sannel—( 5. TV. Reporter, Small Cause Court Refer
ences, p. 18. )

In an action for
damages under this
Section, the plaintlﬂ‘
must prove loss.

The procedure substituted for Act XIX of 1853 is now
contained in Sections 127, 162, 163, 104, 165 and 166 of

Act VIII of 1859.

ACT II 0F 1855.~—(Oontimted.)

XX. A husband or wife shall in every civil Husband or wife
giving evidence.
proceeding be competent to give evidence for or
against each other. Provided that any communi
cation made by husband or wife to the other during
their marriage shall be deemed a privileged com
munication and shall not be disclosed without con
sent ot' the person making the same, unless such
communication shall relate to a matter in dispute
in a suit pending between such husband and wife.
On this subject, see below, Clause 2, Section II of the

Punjab Civil Code.

\
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Witness, Q's“ not
bound to produce
document relating to

State aﬂ‘airs.

Rules for the pro
duclion or otherwise
of b'lule papers.
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Act II of 1856’,
lecl. 21.

XXI. A witness, whether a party or not,
shall not be bound to produce any document re
lating to affairs of State, the production of which
would be contrary to good policy, nor any document
held by him for any other person who would not
be bound to produce it if in his own possession.
The ﬁfth edition of Norton on Evidence gives the following
points as having been laid down in a recent case, Bealson v.
Skene, with respect to State papers :—
“ If the production of a. State paper would be injuriOus
to the public service, the general public interest must be
considered paramount to the individual interest of a suitor
in a Court of Justice.
“ The question, whether the production of the document
would be injurious to the public service, must be determined,
not by the Judge, but by the head of the department having
the custody of the paper. Observe the language of Section
23 of the Evidence Act.
“ If the head of the department do not attend person
ally to say that the production will be injurious, but send
the document to be produced or not as the Judge may think
proper, or if a subordinate be sent with the document with
instructions to object, but nothing more, the case may be

diii'erent.
“ Sed per Marlin B.--Whenever the - Judge is satisﬁed
that the document may be made public without prejudice to
the public service, he ought to compel its production, not

withstanding the reluctance of the head of the department
to produce it.
“ Per Ourz'am.—Perhaps cases might arise where the
matter would be so clear that the Judge might well ask for
the document in spite of some oﬂicinl soruples in producing
'it."-—( Norton's Law of Evidence, Section 355. )
Taylor on Evidence, Section 689, quoted in Section 355
of Mr. Norton’s work, should be consulted for what kind ot'

Public letters.

documents are regarded as State papers. The following
ruling of the Judicial Commissioner is given here :—
All public letters addressed by one ofﬁcer to another
are privileged and conﬁdential ; and it is a matter of judg
ment (not of right ) whether copies should be granted _:
and, as a general rule, no lower Court can give a copy of
a letter received from a higher Court.—( Judicial Comm-ls
simm‘s Ruling No. 14, Thornton’s Small Cause Court llIunual,
Addenda, p. 16! )
.

Mfume“, ]
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soc tn. 2», 2.}.

XXII. A witness being a party to the suit
shall not be bound to produce any document in his
possession or power which is not relevant or mate

Party to suit not
bound to produce cer
tain documents.

rial to the ease of the party requiring its produe~
tion, nor any conﬁdential writing or correspondence

which may have passed between him and any legal
professional adviser. If any party, however, offer
himself as a witness, he shall be bound to produce
any such writing or correspondence in his custody,
possession, or power, if relevant or material to the
case of the party requiring its production.
It is a fundamental rule of English practice that a
erson is not bound to disclose his own title; and Mr.
_ orton considers that this Section is not really at variance
with this principle, for a party at most is only compellable
to produce documents relevant or material to the case of
the party requiring their production, and whereas a claimant
must recover on the strength of his own title, it could not
help him to obtain the production of the title-deeds of the
other party, as, even if by this means a flaw were discovered
in his opponent's title, his own case would be unwise

Unless he ofers
himser as a witness.

The production of
the title deeds of the
opposite party run
not apparently be en
forced.

advanced; and therefore such deeds cannot be held to come

under the description of “ relevant or material."—( Norton
on Evidence, Section 571-. )

XXIII. Every witness summoned to pro
duce a document shall if the same be in his cus
tody, possession or power, be bound to bring it, or

Witness summoned
to produce a docu
ment must tning it

into Court.

cause it to be brought into Court, although there

be a valid objection to the right of the party call
ing for it to compel its production or to the read
ing or putting it in as evidence, or to the disclosure
of the contents'thereof, the validity of any such
objection made by the person producing the docu
ment shall be determined by the Court; and for
the better determination thereof, it shall be law

ful for the Court to receive any admissible evidence

Mode of deter
mining objection to
production.

5t

Dnmtmenl relating

to aﬂ‘uirs of State.
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which the person producing the document may
give respecting it, and it shall also be lawful for
the Court, except in the case of any document re
lating to affairs of State, to inspect the document,
and, if necessary, to call to its assistance any per
on whom it may appoint to interpret the same.
Such person, however, shall be previously sworn
truly to interpret the same to the Court alone, and
not to disclose the ,contents thereof except to the
Court, unless the Court shall order the document

to be given in evidence.
Professional com
municulions.

XXIV.

A Barrister, Attorney, or Wakil

shall not, without the consent of his client, disclose

any communication made by the client to him in
the course of his professional employment, nor any
advice given by him professionally to his client,
nor the contents of any document of his client, the
knowledge of which he shall have acquired in the
course of his professional employment. The privi
lege, however, is that of the client, and if any

party to a suit shall give evidence therein, at his
own instance, he shall be deemed thereby to have
waived his privilege, and to have consented to the
disclosure by such Barrister, Attorney, or Wakil
of any matter as aforesaid, which may be relevant,
and which the Barrister, Attorney, or Wakil would

have been bound to disclose, but for the privilege
of his client ; and the Barrister,

Attorney, or

'Wakil shall be bound upon examination to disclose
any such matter.
The word “a!
lorney“ in this Sec
tion does not com
prise mukhlars.

The Calcutta Court, on revising the case of the Queen
V. Chandra Km! Chuckerbully, laid it down that from the

Order of the words in this Section it is clear that by the

‘ACTIIOF1§§5' ]
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word “ attorney" only attornies of the High Courts are
meant, and not mukhtars as well, who if included in the

privilege would naturally follow in their proper order after
wakils, and that therefore communications made by a client

to his mukhtar are not by law privileged, but the mukbtar can
disclose them validly in evidence.-(10. W. Reporter, Crimi
nal Rulings, p. 14. ) It may however, perhaps be urged
that Clause 2. Section II, Punjab Civil Code makes such
communications still privileged in the Punjab Courts, since
the language used there is more vague and comprehensive
than that of Section 24 of the Evidence Act.
Judges and arbi
trators are not by
English law com
nor can arbitrators be compelled to disclose the ground of pelled to testify on
their a.wa.rd.—( Norton's Law of Evidence, Sections 351 and subjects which have
352.) But Magistrates are not incapacitated from giving been before them
evidence in actions for malicious prosecutions of matters professionally.

Judges are not compellable by English law to testify

asto matters in which they have been judicially engaged:

which have come before them in the course of a preliminary
enquiry into a criminal charge and which are otherwise
admissible.-—( 3. bladras High Court Reports, p. 372. )

XXV.

Any person present in Court, whether

Persons present in

a party or not, may be called upon and compelled

Court to give evi
dence, dc, though
not summoned.

by the Court to give evidence, and produce any
document then and there in his actual possession,
or in his power, in the same manner and subject to
the same rules as if he had been summoned to
attend and give evidence, or to produce such doc
ument, and may be punished in like manner for

any refusal to obey the order of the Court.
See the remark under the following Section.

XXVI.

Any person, whether a party to the

suit or not, may be summoned to produce a docu

Person summoned
lo produce a {layu
ment not bound l0

attend personally.

ment without being summoned to give evidence,
and any person summoned merely to produce a
document, shall be deemed to have complied with

the summons, if he cause such document to be
produced instead of attending personally to produce
the same.

-
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ACT
sects.
ll OF 1855,;
20-29.

Sections 25 and 26 are repealed by Act X of 1861, in
so far as they are applicable to any suit or proceeding under
Act VIII of 1859. Section 171 of the last named Act takes
the place of Section 25, and Section 153 of Section 26.
Rules of evidnnre
in Supreme Cowl;
on Em-lesimlical and
Admiralty sides.

Evidence of one
willzess
proof.

XXVII. The Rules of evidence in Her
Majesty’s Supreme Courts as to matters of Ecclesi
astical or Admirality Civil jurisdiction, shall be the
same as they are on the Plea side of the said
Courts.
XXVIII.

Except in cases of treason, the

miﬂicienl

direct evidence of one witness, who is entitled to
full credit, shall be sufﬁcient for proof of any fact

in any such Court or before any such person. But
this provision shall not affect any rule or practice
of any Court that requires corroborative evidence
in support of the testimony of an accomplice or
of a single witness in the case of perjury.

Proviso.

The evidence of
one credible wilness
in Civil suits is suﬂi

cient to establish any
fact.

Where the Lower Court appeared to have thought that
the evidence of the serving ofﬁcer and the person who accom
panied him on behalf of the plaintiﬁ' was not sufﬁcient to
establish the service of a. notice of enhancement of rent, the
Calcutta Court pointed out that the evidence of one witness,
if believed, was sufﬁcient by the law of this country to estab

lish anyfact to which the witness speaks directly—Rajah
,Prosomw lVarayon Dob v. Rmnani Dassoe.—( 10. W. Reporter,
Civil Rulings, p. 236. )
Dying declara
tions when admissi
ble.

Dying

confes

sions in India are
receivable

to

esta

XXIX. Where dying declarations are evi
dence, they shall be received if it be proved that
the deceased was at the time of making the decla
ration, and then thought himself to be in danger
of approaching death, though be entertained at the
time of making it hope of recovery.
Although belonging to Criminal, rather than to Civil
law, yet it may be mentioned here as at once illustrating the
Section and an important principle in the Indian Law of

blish other charges
braided lhoscn mur

dcr.

Evidence, that a Divisional Bench of the Calcutta High
Court ruled on the authority of the Full Bench judgment in

*thl 9f_l-,°}?5' l
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the Queen v. Khairnllah, (see Note on p. 43. ) that dying
declarations in India are admissible where the deceased has
been robbed, or raped, or assaulted, to prove such offence, and
not merely, as is the rule of English practice, to establish
the capital charge—The Queen v. Bissorunjem illookcry'ee—( 6.

W. Reporter, Criminal Rulings, p. 75. )

XXX. The party at whose instance a witness
is examined may, with the permission of such
Court or person, cross-examine such witness to test
his veracity, in the same manner as if he had not
been called at his instance, and may be allowed to

Parly allowed to
cross-examine, and
discredit his own.
witness.

show that the witness has varied from a previous

statement made by him.
The Common Law Procedure Act 1854-, ( Section 23)
.enacts that-“ If a witness upon cross-examination as to a
former statement made by him relative to the subject matter
of the case and inconsistent with his present testimony, do
not distinctly admit that he has made such statement, proof
may be given that he did in fact make it." And it is presum
med that the principle would be adopted by the Indian
Courts.—-( Goodcve’s Law (9" Evidence, p. 256. )

English law when.
a u'ifness on cross
ezumirmlion does not
distinctly admit the
making a previous
conﬂicting statement.

“A party who calls a witness to give testimony on
his behalf is not necessarily bound by the evidence which
that witness gives; but the truth of his case ought to be
very clearly made out if it be at variance with the evidence
of such witness. If a man call a witness to prove the
execution of a document, and that Witness solemnly swear
that the document was not executed, and he has the means
of knowing the fact, it throws such a suspicion upon the
case that the truth of the execution ought to be established
by the clearesn testimony."—Fazeelan Bibi v. Umdah Bibi—
( 10. W ltrpurler, Civil Rulings, p. 469

Eject on it wil
neas‘ evidence when
adverse to the party
calling him.

Besides the usual passages in works treating on the

References on the

Law of Evidence, the reader is referred to Warren‘s Law subject of examina

Studies, pp. 1111—1119, for some good general remarks on
examination and cross-examination; also to 6. W. Reporler,
.Ciuil Rulings, p. 18], for remarks on the latter subject; and
t0 Brown's Legal /l/a.rims, pp. 897—902, 'for the points on
which skilled witnesses may, and may not, be examined.

tion and cross-exa
mination.

XXXI. In - order to corroborate the testi
mony of a witness, any former statement made by

Former statement
admissible to corro

such witness, relating to the same fact, at or about

boraie a witness.
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[_ Act 1! of 1855,
“mum-,9.

the time when the fact took place, or before any
authority legally competent to investigate the fact,

shall be admissible, and for that purpose a copy of
any deposition or statement taken before any Court,
Judge, Justice of the Peace, Magistrate or person
lawfully exercising the powers of a Magistrate, or
before a Commissioner or Superintendent for the
Suppression of Thuggee or Dacoity in the discharge
of his duty, shall, if certiﬁed by such Court, Judge,

or other Ofﬁcer above-mentioned, under his hand
or the Ofﬁcial Seal of the Court, or under the hand

or Ofﬁcial Seal of such Judge, to be a true copy of
such deposition or statement, without further proof,
be received as pri-md facie evidence that such de
position or statement was made, and that it was
made at the time and place, and under the circum
Stanccs, if any, which shall be stated in the certiﬁcate

or on the face of the deposition or statement.
Wilness bound (0

amwer

criminaling

questions.

XXXII. A witness shall not be excused from
answering any question relevant to the matter in
issue in any suit or in any Civil or Criminal pro
ceeding, upon the ground that the answer to such
question will criminate, or may tend, directly or

indirectly, to criminate such witness, or that it will
expose, or tend, directly or indirectly, to expose
such witness to a penalty or forfeiture of any kind.
Provided that no such answer, which a witness shall
Proviso.

be compelled'to give, shall, except for the purpose
of punishing such person for wilfully giving false
evidence upon such examination, subject him to
any arrest or prosecution, or be used as evidence
against such witnessin, any criminal proceeding. , _

1221,?£1,335
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XXXIII. A witness in any cause may be eralrll’ggls-rmﬂltzycozf
~questioned as to whether he has been convicted of vidiunforfelvny
any felony or misdemeanor, and upon being so
questioned, if he either denies the fact or refuses
to answer, it shall be lawful for the opposite party
to prove such conviction.
p

A witness may be cross-examined

Cmmmminaﬁm

as to previous statements made by him in writing,

XXXIV.

w’t‘m‘

or reduced into writing, relative to the subject
matter of the cause, without such writing being
shown to him ; but if it is intended to contradict

such witness by the writing, his attention must,
before such contradictory proof can be given, be
called to those parts ‘of the writing which are to be

used for the purpose of so contradicting him.
Provided always that it shall be competent for the
Judge, at any time during the trial, to require the
production of the writing for his inspection, and
be may thereupon make such use of it for the pur
poses of the trial as he shall think ﬁt.

Proviso,

In Norton’s Law of Evidence, 5th edn. pp. 226—236, the
state of English practice as to shewing the witness the writing
about which he is being examined is given in some detail,
and should be consulted with reference to the discretion
allowed to the Court by the concluding proviso of the
Section.

XXXV. An impression of a document made Copy ofa doc,“
by a copying machine shall be taken without fur$13,113 @062;
thcr proof to be a correct copy.
deemed wva
XXXVI.

When an original document is out

Admim-O, of ,,_

of the reach of the process of the Court, it shall and”?

“"18"”

where original docu

be lawful for the Court, on application to it in any
Civil suit or proceeding, and on notice to the

"‘°
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opposite party at a reasonable time before the

hearing, to make an order for the reception of
secondary evidence of its execution and contents.
Copies of docu
ments veriﬁed and
furnished
by
a
public oﬂicer.

In Narngzmiy Lucluneedavlmzah v. Vcngn-ma Nil/don the
Privy Council observed “ that the Native Courts of I who in
receiving evidence do not proceed according to the technical
rules adopted in England, and they Would by their usual
practice admit a copy of a public document, authenticated
by the signature of the proper ofﬁcer, as prhm'i facie evidence,
subject to further enquiry if it were disputed"; and their
Lordships accordingly over-ruled the objections taken by the
appellant‘s counsel to the document in dispute, a copy or a
return made to the Collector, on the ground, inler (Ilia, that
the original had not been produced,—-( Sullzerland's Privy
Council Judgmenls. p. 460. ) And in a somewhat earlier case,
The Zemiudhr of Kn'rvclinagur v. Pemmasamy Ven/m/mlry

Naidno, (p. 300 of the same Reports), their Lordships held
that n document duly attested by the Collector as a copy of
a document remaining in his ofﬁce, was admissible in evidence
for what it was worth, although non cons/at but that it
might be a copy of a copy ;* basing their ruling on the want
of intimate acquaintance 0n the part of the practitioners and
Judges of the Indian Courts with the principles which
govern the reception of evidence in the Courts in England.
But are not the words “ when the original document is out
of the reach of the process of the Court " intended to check
such laxity, on the part, at any rate, of the Courts of original
jurisdiction, in receiving such documents? it should be
remembered that the latest of the above cases was instituted
in 18:35.
A document ac
knowledging a pre
vious act of the
maker of it is origi
nal evi ence.

A power of attorney authorizing the registration of a
deed of mortgage, and recognizing a previous power to
execute the deed of mortgage, is admissible as original
evidence to establish the validity of the deed, notwithstand
ing the non-production of the ﬁrst power of attorney, being
in no sense secondary evidence of the authorization of the

agent—Husseiiwe Jon v. MulchdoomIm—( 2. lV. Reporter, Cit-1'1
Rulings, p. 44. )
'

‘ [n Rniah Iti/mmmi Sing]: v. Nasib Siﬂﬂll. the High Court of
(‘nlcuttn held that the copy of a copy of a smmnd, the original not being
accounted for, was not admissible in evidence. It does not appear, however,
that this copy came from a public oﬂice.——( 6. IV. Reporter, (ivil Ruling-r, p,
80. )

But where the absence of the original was accounted for, the Bombay

(Eourt, on the authority of I. Privy l‘onncil case— Unidc Raja/m Biz/unlur v.
Pcmmaxwami .Vaiilu--received in evidence a copy Obtained from a public
ofﬁce and duly certiﬁed as a copy of a copy deposited there.——( 5. Reid’l'

Bombay High (‘ourt Reports, p. 48.)
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Authenticated copies of documents, of which the origie
nals are ﬁled in another suit, are admissible in evidence
when not objected to by the other side—Gour Snrun Doss v.
Kunhgn Sing/r --(2. W. Reporter, Civil Rulings, p. 237); but
when objection is taken, the mere fact of the original being
in another Court is not a suli'icient reason \for admitting
Secondary evidence regarding it—Srimnli Gour .Muie v.
Iluri Ifz'slwre Rai—( ll). lV. Reporter, C'ivil Rulings, p. 338 ).

Copies of rloru
men/x ﬁled in an
other suit.

Where an attested copy of a deposition made by a
persmi yet alive was offered in evidence in the lower Court
by the plaintiti‘, and was received without objection on

Irregular evidence
may be used when
om-e mlnn'ttrd willi
the oul objection.

iart of the defendant, the Calcutta Court on appeal allowed
it to be used as proof.-Eikirndrlin Muhammad Alesun v.
Ii'urint /i’alc~lt—(
W'. Reporter, Civil Rulings, p. 43 ). So
in Dinonessa Ahalya v. Asglmr Ali, where a copy had been
received without objection, the same Court, though remark

ing that it would have been more correct had the lower
Court required the ﬁling of the original, refused to interfere

on special appeal.—( 5. W. Reporter, Civ. Rul, p. 181.)
See the same principle recognized in Vol. 10. Cir. Rnl.,
pp. 139 and 267 ; and in Watson and 0'0. v. Srier Manzlnl,
( Vol. 10. Oiv. Rul, p. 42]
while upholding the decision
of the lower appellate COurt t at the plaintiff was bound to
produce certain original documents, and not mere copies
'Inaule by their clerk, the Calcutta Court remanded the caSe
to give the plaintiff an opportunity of establishing his case
according to this more correct standard, since the Court

of ﬁrst instance had been satisﬁed with less.
If a party profess himself unable to procure the
original of a. document, the Judge must satisfy himself upon
proper and sufﬁcient evidence whether the excuse be well
founded. A mere denial by the opposite party in pleading
of possessing the document is not sutﬁcient to justify the
omission of the processes the law provides for his being
called on to produce the original, and therefore if he reside
at a distance a commission for his examination and calling
on him to produce must be issued. If it then appear that
secondary evidence is under the circumstances admissible,
the Court before giving weight to such evidence must be

satisﬁed on reasonable grounds that the secondary evidence
so produced gives a correct copy or true version of the
missing original.—-Slmokmm Sukal v. Rum. Lalt Sulml—( 9.
1V. Reporter, Civil Rulings, p. 248). So in Fazil Sanln‘ v.
(ll/01mm Bis-was. it was held that the mere oral statement of the.
pleader was not sufﬁcient in law to satisfy the Court, on the

reason for the absence of certain documents being challenged,
that they really were beyond the power of the parties who
wished to use them as evidence.—( H). W. prnr/er, Civil
Ruling-9,1). 238). See too 1. W. Reporter-,1). 147.

Profeased inability
by a party to procure
the original docu
nmnl.
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Where a Court is satisﬁed that a deed was executed and
has been lost or destroyed, then it should receive secondary
evidence of its contents, either documentary or oral. It is
not necessary that the witnesses called for this latter pur
pose should be attesting witnesses; if they have seen and
nown the contents of the deed it will be sufﬁcient, provided

the Judge give credit to them and be satisﬁed of the due
execution. It is not necessary that the witnesses should be
able to state the exact contents of the deed. It will be
sutﬁcient of they can give generally the nature of the trans
action.—S'gad Lnl/ldtah v. Mussumat Naseebu-n—( 10. W'.
Reporter, Civil Rulings, p. 25.)
See too Sections 50 and 51 of this Act.
PVhen attested d0
cument
may b e
proved as ifunattest
ed.

Admission primd

XXXVII. An attested document may be
proved as if unattested, unless it be a document to
the validity of which attestation is requisite.
XXXVIII.

The admission of a party to an

farie proof of an at

tested document.

attested instrument of its execution by himself
shall be as against him sulﬁcient primtifacie proof

of such execution of it, though it be an instru
ment which is required by law to be attested.
Entry made against
interest or in course

of business when ad
'mixxihle in life-time
ofperson making it.

XXXIX. Any entry or statement, which
would be admissible in evidence after the death of
the person who made it, on the ground of its
having been made against the interest of the
person making it, or on the ground of its having
been made in the ordinary course of business, shall

be admissible, though the person who made it be
not dead, if he is incapable of giving evidence by
reason of his subsequent loss of understanding, or
is at the time of the trial or hearing bond ﬁde and
permanently beyond the reach of the process of
the Court, or cannot after diligent search be found.
Entries against
interest,

It may be convenient for immediate reference to give here
with some fulness the requisites for the admission as evidence

of entries against interest and entries made in the course of business.

16:45:91,?“- ] LAW or EVIDENCE (ENTRIES seamsr INTEREST).

The leading case on the former subject is Higham v.
Ridyway, in which it was decided that “if a person have
peculiar means of knowing a fact and make a written entry
of that fact which is against his interest at the time,* it is
evidence of the fact as between third persons after his death.
And therefore an entry made by a man-midwife, who had
delivered a woman of a child, of his having done so on a

certain day, referring to his ledger in which he had made
a charge for his attendance, which was marked as paid, is
evidence upon an issue as to the age of such child at the

time of his afterwards suﬂ'eriug a. recovery.”—( 2. Smith's
Leading Cases, 1). 270. )

There appears to be some doubt whether such an entry
is admissible when it is the only evidence of the creation of
the charge, of which it shews the payment. In Doc Gallop
v. Vowtes, a carpenter’s bill for repairs done, with a receipt
for the amount thereof in the deceased carpenter's hands
writing, was rejected; it being contended that this was not

an entry against the maker's interest, since though it
shewed the demand had been paid, it was also the only
evidence to shew that such a demand ever existed; and in

Big/mm v. [tidy-way Lord Ellenborough seems to have pointed
at this distinction by commenting in his judgment on the
fact that it appeared distinctly from other evidence that the
work had been done for which the charge was made; but in
R. v. Inhabitants qf Lowe-r Hegford, Parke, B. expressly
over-ruled the doctrine of Doe v. Vowles as being be con
sidered contrary in principle to Higham v. Ricwway.—( 2.
Smith's Leading Cases, pp. 282, 283.)
Even if Doe v. Vawles be still law, it does not neces
sarily apply to the case of a receiver charging himself with
money on one side of the account, and discharging himself on
the opposite, since in an action brought by his employer
against the receiver, the ﬁrst entry would be evidence
against him, which the Court might believe while it discre
dited the part which went to his discharge ; whereas in
Doe v. Vowles it would have been impossible to use that
part of the entry which militated to the disadvantage of the
tradesman without first positively admitting that which was
his interest. In Kniqht v. The Marquis of Wrisrford a
steward’s accounts contained an entry of the receipt of £30
as rent from a tenant, and on the opposite side an allowance
of- £13 for land tax &c., and both entries were sought to be
put in as evidence, but the Court positively refused to admit
the discharging entry.—( 2. Smith’s Leading Cases, pp. 286,

257.)
" The declaration must he made while the intereal continues.

One after

its termination would be iu'atlniissibler-(v Goqdece’i Law ovaideuce, 11. 4664
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The declaration of a deceased occupier of land is admis
sible to shew of whom he held it.

So a declaration of an

owner, to shew that his land does not extend beyond a par.
ticular limit, accompanied by an act of forbearance to trans
gress beyond such limit, is receivable; but statements by a
tenant against his own interest are not admitted when they
are made in derogation of the title or rights of the land
lord.—( 2. Smith's Leading Cases, pp. 288, 289. )
Such entries are not the less admissible by reason of
their being produced from a private memorandum-book pre
liminary to their being recorded in a public one which the
writer might be bound to keep. Middleton v. Melton——
( 2. Smith’s Leading Cases, p. 286. j
r
In R. v. Inhabitants of Worth, entries in a book by a
deceased master of the hirings of a. servant, and of wages

paid to such servant, were held to be inadmissible, as merely
shewing a contract, which must be supposed to have been
made on equitable terms, and therefore not against the
interest of the maker—(2. Smith's Leading Cases, p. 289. )
Entries more than thirty years old and brought from the
proper custody are admitted without proof of the death of
the maker, or of the handwriting.—( 2. Smith’s Leading
Cases, 17. 289. )

In De Rutzen v. Farr, in order to prove the plaintiﬁ"s
title to a market, accounts were put in, signed by a person
who was steward to the plaintiii's ancestor, wherein he

charged himself with the receipt of the rents, and others
signed, not by the steward but by a person styling himself
clerk to the steward : these latter entries were rejected on
the ground that they did not charge the person whose name
they bore, and that there was no evidence to show that he

had authority to make his principal liable.-( 2. Smithfs
Leading Cases-.1212. 289, 291. )
Entries of this nature when admissible are evidence not
merely of the fact of the payment, but also of the truth of
the other facts stated therein, though not against the interest
of the party stating them: thus in the principal case the
date of the birth was held to be proved by the entry.-—( 2.
Smith’s Lending Cases, pp. 284-, 285. )
The Sussex Peerage Oase decided that these entries are
only receivable as being against the interest of the party
making them, when that interest is of a pecuniary nature—
( 2. Smith’s Leading Cases, 12. 294 ) ; hence declarations by a.
deceased witness to a deed, shewing that he was concerned
in forging it were rejected in Stobart v. Dryden.
Such entries are only admissible when they are material
to the merits of, the case ; otherwise their reception would.
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militate against the rule which excludes purely collateral
matter.—( Norton’s Law of Evidence, Section 179. )
They are not admissible when better evidence is procu
rable to establish the same fact, as where the maker of the
entry is himself fortthming ; but they are not excluded on
the ground that the fact to prove which they are adduced
might be made out by evidence of ano/her description : for ex
ample, in Higham v. Ridgway the evidence of the entry of
the accoucheur would not have been rejected because the
midwife who was present at the birth might have been at
hand.—( Norton’s Law of Evidence, Sections 180 and 186. )
_ Entries against interest need not be contemporaneous
With the date of the transaction to which they refer.-—( Nor
ton’s Law of Evidence, Section 182. )
For entries made in the course of business the leading

case is Price 0. Earl of Torrington.

Entries made in

In this case the plaintiff, "'8 “our” of 5'1""

a brewer, claimed for beer sold and delivered, and the evi- "es"
dence given to charge the defendant was that the usual way
of the plaintiffs dealing was that the draymen came every
night to the clerk of' the brewhouse and gave him an account
of the beer they had delivered out, which he set down in a
book kept for that purpose, to which the draymen set their
names. The book so made was admitted on proof that the
drayman was dead, and that the signature was in his hand

writing.—( 1. Smith's Leading Cases, 11. 277. )
Entries of this class must be proved to have been made
contemporaneously with the occurrence to which they relate.
-—Turner 11. Hutchinson—( l. Smith’s Leading Cases, 1). 279. )
In this respect they differ from those of the kind previously
discussed.
In Chambers 21. Bernasconi it was held that entries made
in the course of business are not proof of any circumstances,
however naturally they may ﬁnd a place in the narrative,
which are not necessary to the performance of the duty which
led to the entry. In the case in question, the memo. in a
bailifi"s writing, found in the sheriff“ s ofﬁce, and mentioning
the place in which he had arrested the plaintiff, was not

admitted to prove the locality, since that circumstance was
merely collateral to the duty to be performed by the bailiff.
Mr. Smith however rather questions in his notes the accuracy
of the decision, on the ground that there was some evidence

to shew that the bailiff was required in the course of his duty
to record the place, as well as the time of caption.—-( l. Smith‘s
Leading Cases, pp. 279-281 ). Norton however appends to his
notice of this case that the decision in the case of Reg. v.
The Churclnvardens of Birmingham has put these entries on

the same footing in this respect as entries against interest.
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In Brain v. Preece itwas the duty of A, a workman in a
coal-mine, to inform B, the foreman, of the coals sold, and B,

not being able to write, employed 0' to enter the sales in a
book.

At the trial A and B were both dead, but 0 produced

the book, and deposed to having made the entries at B's
direction, and read them over to him every evening, but they
were rejected, apparently on the ground that the maker had
no personal knowledge of the facts therein set down.—( 1.
Smith’s Leading Cases, p. 281. )
In Davis v. Lloyd an entry made by the Rabbi of a
synagogue, whose duty it was to perform the rite of cir
cumcision, and to note the fact, was not admitted to prove

the age of the child : for although Jewish children ought to
be circumcised on the eighth day, the Rabbi could have no
ersonal knowledge of this fact, and the child might have been
brought on the seventh or ninth day.—( 1. Smith's Loading
Cases, 11. ‘28}. )

Declarations made by word of mouth in the course of
the business of the individual making them, as well as verbal

statements against interest appear to be equally admissible
with written statements, although perhaps in most cases less
trustworthy when admitted.—-( Goodeve’s Law of Evidence, pp.
476 and 483 ; and Norton, Sections 172 note 1]. and 200 a. )
The following passage from Taylor (quoted by Norton,
Section 199 ) sums up in brief the circumstances which are
necessary to the admission of this kind of evidence—“ It may
be collected that in order to bring a declaration within the
present exception, proof must be given that it was made
contemporaneously with the fact which it relates, and in the
usual routine of business by a person whose duty it was to
make the whole of it, who was himself personally acquainted
with the fact, who had no interest in stating an untruth, and
who is since dead; and provided all the terms of this pro
position be satisﬁed it seems to be immaterial, excepting so
far as regards the weight of the evidence, that more satisfac
tory evidence might have been produced, that the declaration
is uncorroborated by other circumstances, or that it consists

Diﬂ‘erence between
English and Indian
Law.
Enlry in course
of business when ad
missiblo for purpose

of identiﬁcation.

of a mere verbal statement that has never been reduced to
writing.“
It will be observed that the Indian Evidence Act differs
from English law, which only admits these two kinds of evi
dence when the maker of the declaration is dead.

XL. Any entry in any books proved to have
been regularly kept in the course of business or in
any public ofﬁce, so far as such entry merely refers
to and tends to identify by name, description,

\
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number, or otherwise any Bank Notes or other
Securities for the payment of money, or other pro
perty, and the payer-in or receiver of them, shall,
in any case where such identiﬁcation is necessary
to be proved, be admissible in evidence for that
limited purpose if it shall appear to have been
made at or about the time of the transaction to
which it relates, though the person who made it,
or he on whose information it was made, is alive

and capable of being produced as a witness.
XLI. Any receipt in writing, acknowledging
the receipt of any money, valuable securities, or
goods, shall, on proof of the execution thereof, be
admissible in evidence before such Court or person
aforesaid, not only against the party giving it but
also against any person in whose favor such receipt
would operate as a discharge, or to whom it would
render the person giving it liable for the money,
security, or goods acknowledged to have been
received.

Receipt when evi
dence against per
son other than the
giver.

Receipts when tendered in evidence should not be Receipts require
received without some proof as to the handwriting of the to be proved.
parties who gave them, or some satisfactory account of the

custody from which they came.— Woonush Chandra Mookery'ee
v. Srimati Rama Dassi—( 7. W. Reporter, Civil} Rulings,
p. 15).
Where however the wakil of a. party distinctly admits
that his client had received certain sums for which receipts
are ﬁled in Court, such admission is legal evidence, and does
away with any necessity for otherwise proving the receipts.—
.Kalikha-nand Bhuttacharjee v. Giribala. Debi—( l0. W. Re
porter Civil Rulings, p. 322 ).

XLII. Whenever a receipt would be admis
sible under the preceding Section if given by a
principal, a receipt given by an agent or servant

An admission of
payment by a wakil
does away with the
necessity of proving
a receipt.

Receipt of agent,
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of such principal shall in like manner be evidence
upon proof of the authority to give such receipt.
Books kept

in

course of business or
in a public oﬂice all
missible as corrobo
rative evidence.

XLIII. Books proved to have been regularly
kept in the course of business or in any public
olﬁce, shall be admissible as corroborative, but not

as independent proof of the fact stated therein.
A ledger by itself
is in general inad
niissible.

“N0 account books shall be accepted as evi
dence, which do not comprise a day-book as well
as a ledger.”—( Judicial Book Circular No. XI
of 1859.)
'

Authority of the
As Book Circular No. XI of 1859 states that the rules
foregoing rule.
it enacts had received the sanction of the Government of

India, the extract just made from it has apparently the
force of law by the Indian Councils' Acts, unless this particu
lar enactment he held to be invalid as inconsistent with the
provisions of Section 43 Act II of 1855. The sooner, how—

ever, a rule so opposed to the true principles of the Law of
Evidence is repealed the better.
The ledger must
be produced to prove
u
balance
struck
therein.

“ If the fact of a balance having been struck and entered
in the ledger be asserted, the ledger must be produced as
the best evidence, though inadmissible to prove the items,

being unsupported by a day-book : if the balance be struck
verbally, it may be proved by witnesses.”—( Judicial Cmnmis
sioner’s Ruling No. 35—Thomlon's Small Cause Court Manual,
Addenda, p. 173.)
Distinct proof of
items not denied by
the opposite party is
no! required.

Where the objection had been taken that account books
alone had been produced and attested by the gomashtah,
and that, as such books were corroborative evidence merely,
the plaintiff was bound to prove distinctly every item
of the account by producing vouchers for all payments made,
the Court over-ruled the contention, observing that “items
which are declared to be false would perhaps require vou
chers and special evidence to the transactions connected
with those items. But it is unnecessary to prove by inde
pendent evidence the correctness of every item of an account
extending over seven years in the absence of any denial of,
the correctness of any one of those items. The party sued
may put in issue any or all of the items; but, if he fail to
do so, there is no necessity for the Court examining in detail
the correctness of each several item. The Privy Council
have held that, although books are not conclusive evidence

of the different items of entry contained in them, still the
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necessity of strict proof is removed by the admission of a
defendant, or by the absence of any evidence on his part to
impeach the accuracy of the books.-—( 6. Moore’s Indian

Appeals, p. 88 )”——Murli Ram v. Lalljee Sahoo—( Sutherland’s
Civil Rulings for April 1864, p. 174. )
In Mohkum Dass v. Buldeo Dass, the Chief Court laid _

W7"?

Wide?“

down the rule as to what other evidence was requisite in '8 "qmbmik 5881""
order to admit account books as proof.—“ Without proving ZZZIZ'LQZZCZ to up—
the statement and admission of a balance, it would be suﬁi'
cient for the purpose of letting in corroborative evidence if
the plaintiff himself stated, on solemn afﬁrmation, what the
amount due to him was. This would authorize him to bring
forward books, kept in the course of his business, as corro
borative evidence.

And if the evidence were believed, his

case would be complete on the facts.” Hence the plaintiffs
gomashtah and two other witnesses having deposed that the
defendant's agent agreed to a balance which was struck
from the plaintiffs books, and the evidence of certain Sahoo
cars having shewn that the books were properly kept,
the Court held that the claim was established upon the
facts in evidence with reasonable certainty, and decreed

the amount accordingly.—( 3. Punjab Record, Case No.
61. ) An adjustment of accounts may of course be proved
by oral evidence only.-—( 1. Stokes' Madras Reports, p,
183. )
Jumma wasil bﬁqi papers have been recently held by
the Calcutta Court to come under this Section, and to be
admissible as corroborative, but not as independent, proof
of the facts stated therein.—( 8. IV. Reporler, Civil Rulings,
pp. 280 and 465. ) The contrary opinion thrown out at p.
329 of those Reports is based on reasons apparently not
affecting these papers under the Revenue system prevailing
in this Province. See also Vol. 7. Civil Rulings, p. 533, and
Vol. 10. Civil Rulings, p. 291.

Revenue papers.

XLIV. The following documents may be ad- “151063123?
mitted as corroborative evidence :—Certiﬁcates of ﬁve evidence.
shares, and of registration thereof, bills of lading,
invoices, account sales, receipts usually given on
the payment, deposit, or delivery of money, goods,“
securities, or other things, provided they be proved
to have been given in the ordinary course of
business.

‘
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XLV. A witness shall be allowed before any
such Court or person aforesaid to refresh his me
mory by any writing made by himself or by any
other person at the time when the fact occurred,

or immediately afterwards, or at any other time
when the fact was fresh in his memory, and he
knew that the same was correctly stated in the
writing. In such case the writing shall be pro
duced and may be seen by the adverse party, who
may, if he choose, cross-examine the witness upon
it.
Court may per
nu't a copy of docu
ment to be used to
refresh memory.

XLVI. Whenever a witness may refresh his
memory by reference to any document, he may,
with the permission of the Court, refer to a copy
of such document, provided the Court or person,
under the circumstances, be satisﬁed that there is

sufﬁcient reason for the non-production of the
original.
4
XLVII. In cases of pedigree, the declara
Declarations 0f
illegitimate persons,
tions of illegitimate members of the family, and
§~c., admissible in
questions of pedi also persons who, though not related by blood or
gree.
marriage to the fatnily, were intimately acquainted
with its members and state, shall be admissible
in evidence after the death of the declarant, in the

same manner and to the same extent as those of
deceaSed members of the family.
.Diﬂ‘crence between
the Indian law and

English practice.

Hearsay in pedi
gree cases to be ad
missible must be ante

litem motam.

This Section is more comprehensive than the present
English practice, which restricts this kind of evidence to the
declarations of relatives or members of the family, including
illegitimate ones.—-( Norton’s Law of Evidence, Section 162 ;
and Goodeve on Evidence, 1;. 449. )
Hearsay pedigree evidence is excluded whenever the
declarations are shewn to have been made after the dispute,

in respect of which they are tendered in evidence, had once

commenced, whether law proceedings had been taken at the

Antenna ]
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time or not. It does not yet appear to be decided whether
such declarations would be admitted when made post litem
motam, if it were shewn that the controversy was not known
to the deelarant.—( Goodeve on Evidence, pp. 457 and 460. )

XLVIII. On an inquiry whether a signature,
writing, or seal is genuine, any undisputed signa

Comparison
handwriting, go.

of

ture, writing, or seal of the party, whose signature,

writing, or seal is under dispute, may be compared
with the disputed one, though such signature,

Writing, or seal be on an instrument which is not
evidence in the cause.
A Court commits an error in law, warranting a remand
on special appeal, if in making comparison of signatures it
take for its standard a. signature on a deed sought to be set
aside as spurious.--Pnran Chandra Chatterjee v. Grish Chun
dra Chatterjee.-( 9. W Reporter, C'ivil Rulings, p. 450.)

XLIX. Any power of Attorney, which has
been executed at a place distant more than one
hundred miles from the place wherein the action,
suit, or proceeding is depending, may be proved by
the production of it, without further proof, where
it purports, on the face of it, to have been execut
ed before, and authenticated by a Notary Public,
or any Court, Judge, Consul, or Magistrate.
L. Whenever it is proved that a Letter Book
is kept, and that, according to the usual course of
business, letters are copied into such book and des
patched, and the Letter Book is produced, and it

is proved that the letter was despatched according
to the usual practice, to the best of the knowledge
and belief of the witness, having reasonable ground
for forming that belief, the Court may presume the
despatch of that letter according to the usual
course of business.

Comparison of
signatures.

Proof of Power
of Attorney.

Proof ofdespair]:
of letter by Letter
Book.
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LI. Any book proved to have been kept for
marking the despatch and receipt of letters, contain
ing an entry of the despatch of a letter, and an
acknowledgment of the receipt of such letter, shall,
on proof that such entry was made in the usual
course of business, be primd facte evidence of the
receipt of such letter.

Sections 50 and 51 should be carefully borne in mind,
since it is essential that a party seeking to put in secondary
the admissiblity of evidence ofaletter written to the opposite party, which
secondary evidence the latter fails to produce when called on to do so, should
of letters not forth
ﬁrst give independent proof that the letter had reached the
coming.
Bearing of Sec
tion: 50 and 51 on

alleged addressee; as otherwise a door would be opened for

giving secondary evidence of a document which may never

have been in existence.—( Norton's Law of Evidence, Sec. 577. )
LII.

This and the following three Sections

are repealed by Act VIII qf 1868.
Proof of oﬁcial
document.

LVI. Whenever by any Statute or Act, Re
gulation or Ordinance now in force, or any Statute
or Act to be hereafter in force, any certiﬁcate, cer
tiﬁed copy, or other document, shall be receivable

in evidence of any particular in any Court of Jus
tice, the same, if it is substantially in the form and

purports to be executed in the manner directed by
the Statute, Act, Regulation, or Ordinance which
makes it evidence, shall be primd facie evidence,

where it is rendered admissible, without proof of
any seal, stamp, signature, character, or authority,
which it is directed to have, or from which it is

No new trial for
ny'ection or impro

per reception of evi
dance.

directed to proceed.
LVII. The improper admission or rejection
of evidence shall not be ground of itself for a new
trial or reversal of any decision in any case, if it
shall appear to the Court, before which such objec
iton is raised, that, independently of the evidence

ACT
ll OF] 3,55'
,¢¢¢,_57,
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objected to and admitted, there was suﬂicient evi;
dence to justify the decision, or that, if the reject

ed evidence had been received, it ought not to have
varied the decision.
In Mukh Ram v. Turtee and others the plaintiffs evidence
mainly consisted of a deed of sale written in his book. The
Chief Court held that although such document was not
admissible owing to the Stamp Act, yet as the lower Court
could have received it on the payment of a penalty, the
case ought to be remanded for the purpose of levying'
it. 7 But as issue had been joined on the factum of the deed,
and both the lower Courts had found that the sale had
taken place, the appeal on the merits must be rejected—8
( 2. Punjab Record, Case No. 59. )
-

LVHI. Nothing in this Act contained shall
be so construed as to render inadmissible in any

Court any evidence which, but for the passing of

Suit decreed on
a deed improperly
stamped.

Act not to render
inadmissible
evi
dence now admitted
in, the Company‘s
Courts.

this Act, Would have been admissible in such

Court;
I,

The following Statute was published _ in the Pun/ad

Gazette of the 8th October 1868, for general information :—

31 vro'romie, CAP. XXXVH.
The Documentary Evidence Act, 1868.

An Act to amend the Law relating to Documentary
Evidence in certain Cases.

I

(25:12 June 1868.)
Whereas it is expedient to amend the Law
relating to Evidence : Be it enacted by the Queen’s
most Excellent Majesty, by and with the Advice

and Consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assema
bled, and by the Authority of the same, as follows:
1.

This Act may be cited for all Purposes as

_“ The Documentary Evidence Act, 18683"

Short Title.

7t
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Merle of Previﬂs

2.

[ “we???”

Prime faeie Evidence of any Proclamav

certain Documents.

tion, Order, or Regulation issued before or after

the passing of this Act by Her Majesty, or by the
Privy Council, also of any Proclamation, Order, or

Regulation issued before or after the passing of
this Act by or under the Authority of any such'
Department of the Government or Ofﬁcer as is:
mentioned in the First Column of the Schedule
hereto, may be given in all Courts of Justice, and

in all legal Proceedings whatsoever, in all or any'
of the Modes hereinafter mentioned; that is to

say :
(1,)

By the Production of a Copy of the Gazette
purporting to contain such Proclamation,
Order, or Regulation.

(2.)

By the Production of a Copy of such
Proclamation, Order, or Regulation pur

. porting to be printed by the Government
‘ Printer, or, where the Question arises in

a Court in any British Colony, 0r Posses
sion, of a Copy purporting to be printed

(3.)

under the Authority of the Legislature of
such British Colony or Possession.
By the. Production, in the Case of any
Proclamation, Order, or Regulation issued
by Her Majesty or by the Privy Council,
of a Copy or Extract purporting to be
certiﬁed to be true by the Clerk of the
Privy Council or by any One of the Lords
or others of the Privy Council, and, in
the Case of any Proclamation, Order, or

Regulation issued by or under the Au
thority of any of the said Departments
or Ofﬁcers, by the Production of a Copy

or Extract purportingv to be certiﬁed to

'75
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be true by the Person or Persons speci
ﬁed in the Second Column of the said
Schedule in connexion with such Depart
ment or Ofﬁcer.
Any Copy or Extract made in pursuance of
this Act may be in Print or in \Vriting, or partly
in Print and partly in Writing.
No Proof shall be required of the Handwrit
ing or ofﬁcial Position of any Person certifying, in
pursuance of this Act, to the Truth of any Copy of
or Extract from any Proclamation, Order, or Res

gulation.
3.

Subject to any Law that may be from

A (I to be in force
in Colonies.

Time to Time made by the Legislature of any
British Colony or Possession, this Act shall be in
force in every such Colony and P0ssession.

41. If any Person commits any of the Offences
following, that is to say,—
'
v (1.)
'

Prints any Copy of any Proclamation, Or
der, or Regulation which falsely purports
to have been printed by the Government
Printer, or to be printed under the Au
thority of the Legislature of any British
Colony or Possession, or tenders in Evi
dence any Copy of any Prolamation, Or
der, or Regulation which falsely purports
to have been printed as aforesaid, know
ing that the same was not so printed ; or,

(2.)

Forges or tenders in evidence, knowing the
same to to have been forged, any Certiﬁ
cate by this Act authorized to be annexed
to a copy of or Extract from any Procla
nation, Order or Regulation;

... .

Punishment
forgery.

0f
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he shall be guilty of Felony, and shall on Convict
tion be liable to be sentenced to Penal Servitude

for such Term as is prescribed by the Penal Servi-_
tude Act, 1861', as the least Term to which an

Offender can be sentenced to Penal Servitude, or.

to be imprisoned for any Term not exceeding qu
Years, with or without Hard Labour:
‘
TegifnilI-On

of »
5. The following Words shall in this Act
have the Meaning hereinafter assigned to them,_
unless there is something in the Context repugf
nant to such Construction; (that is to say,)
‘.‘ British Colony and Possession ” shall for the
Purposes of this Act include the Channel

Islands, the Isle of Man, and such Territo-I

ries as may for the Time being he yested in

Her Majesty by virtue of any “Act of Parlia-_
ment for the Government of India and all
other Her Majesty’s Dominions.
‘.‘ Legislature” shall signify any

Authority.

other than the Imperial Parliament or Pier
Majesty in Council competent to make Laws

for any'Colony or Possession.

‘

‘.‘ Privy Council" shall include Her, Majesty
in Council and the Lords and others of Her,
Majesty’s Privy Council, or any of them,‘

and any Committee of the Privy Council
that is not specially named in the schedule,

hereto;

‘

‘.‘ Government Printer" shall mean and in
clude the Printer to Her Majesty and any
Printer purporting to be the Printer author
ized to print the Statutes, Ordinances, Acts.
of State, or other Public Acts of the Legis

lature of any British Colony or Possession,

3' tissue 1
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pr otherwise to be the Government Printer
of such Colony or Possession,
.“ Gazette” shall include the London Gazette,
the Edinburgh Gazette,

and the

Dublin

Gazette, or any of such Gazettes,
6.

The Provisions of this Act shall be deemed

Act to be arugula-i
tive.

to be in addition to, and not in derogation of, any
Powers of proving Documents given by any exist:
ing Statute or existing at Common Law.

SCHEDULE,
Schedu le,_

COLUMN 1.

COLUMN 2.
_-_.

Name of Departinent or Ofﬁcer. Names of Certifying Oﬁicers.
The Commissioners of the Trea
sury.

The Commissioners for execut

ing the oﬂice of Lord lligh
Admiral.

Any Commissioner, Secretary or.
Assistant Secretary of the
Treasury.
'

Any of the Commissioners for.
executing the Ofﬁce of Lord
High Admiral or either of the
Secretaries to the said Commisa
sioners.

Secretaries of State.

Any Secretary or Under Secreq

tary of State.

Committee of Privy Council for Any Member of the Committee
Trade.
of Privy Council for Trade or

any Secretary or Assistant Sec
retary of the said Committee.

The Poor Law Board.

Any Commissioner of the Poor
Law Board or any Secretary
or Assistant Secretary of the
said Board.

LAW or EVIDENCE.
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PART II.
PUNJAB CIVIL CODE.
SECTION II.
EVIDENCE.
1.—The Courts will admit evidence of all
kinds, without any restriction (except such as may

be hereafter noted,) but they will be careful to
obtain the best evidence, and will not accept secon

dary when primary evidence may be procurable.
As for instance, hearsay will not be taken when

direct evidence is forthcoming, nor copies when
originals can be obtained. Nor is the Judge res
tricted to the evidence tendered by the litigants;
on the contrary, he is bound to seek for other
evidence, if necessary. He will not decide-a case
till it shall have been elucidated in every manner

which, in his judgment, may be needful, or prac;

ticable.
Hearsay evidence.

'

Although owing perhaps to the popular language in
which the Code is drawn up, this Section appears to admit
hearsay, whenever direct, or immediate evidence rather,_
is unattainable, I believe the Punjab Courts have always
been guided as to the admissibility of hearsay by the rules
of English practice as modiﬁed by Act II of 1855 : in fact, to
admit hearsay simply because immediate evidence is not
forthcoming would be to utterly ignore the most funda
mental maxims on which the rules of evidence are based.

For a sketch of the arguments in favor of extending the
rules of evidence so as to admit hearsay in the Anglo-Indian
Courts, see Selected Papers of the Punjab Law Society, p.
189; but do not the Courts of ﬁrst instance at any rate,
often want to be protected from being misled as much as an)

English jury does ‘?
Kinds of appa
rent hears/1g which
are in reality origi
nal evidence.

“ There are three classes of declarations, which, though
usually regarded as hearsay, are in truth original evidence.
First, when the mere fact of the declaration having been
made is the point in question ; secondly, expressions of
bodily or mental feelings where the existence or nature of
them is the subject of enquiry ; and lastly, where the decla
ration may be regarded as a part of the res gesta, or the

transaction : the meaning of which seems to be, that when

PUNJAB CIVIL CODE,
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sect. 11, clauses 1, 2.

it is necessary to enquire into the nature of a particular act,
or the intention of the person who did the act, proof of what
he said at the time of doing it is admissible in evidence for
the purpose of shewing the true character of that act. All
these three classes are really involved in the principle of
the last.”-—( Warren’s Law Sludies, p. 1102.)
“ In the Principles and Precedenls uf Mahammadan Law, it
is stated without any qualiﬁcation that ‘ hearsay evidence is
admissible to establish birth, death, cohabitation, and the
appointment of a kazee.’ This is true (with the exception
of cohabitation) in the sense that a witness may testify to
the facts mentioned on hearsay.

Rule of the Ma
hammmlrm
Law
anent hearsay.

But it is not true, I think,‘

that the Judge may himself infer the fact on hearsay
evidence, which is probably the sense which would be put

on the words by an English reader."-(Baillie‘s Digest of
Maliammadan Law, )1. 426. n. i. ) The Mahammadan Law of
Evidence is no longer the rule for the Anglo-Indian Courts,
but should hearsay on these points ever be tendered on the
authority of so well known a text-book as Macnaghten's,
this explanation of its true meaning should be borne in.
mind, as shewing that even Mahammadan jurists rejected
such evidence when it came before the Judge in its true
form, although, with the wretched quibbling which disﬁgures
so many of their rules, they admitted it without demur
when disguised by the witness.

2.—Any person, capable of taking and com
prehending an oath or afﬁrmation, may be admitted
as a witness : the parties themselves, their relatives,

and others interested in the cause may bear testi-'
mony: a wife can give evidence against her hus-'
band, or the husband against his wife, without the

consent of the other. But a legal practitioner
cannot depose to circumstances, made known to
him in professional conﬁdence, without the con
sent of his client.
In the case of husbands and wives, this Clause omits Diﬂ'erenre belu'een
the provision of Section 20, Act II of 1855, that such the Punjab Civil
witnesses may not disclose any communication made by Code and the Eri
dence Act in regard
the one to the other during their marriage without the lo
the evidence of
consent of the party making the same unless such communi husband and wife.
cation shall relate to a matter in dispute in a suit pendin
between such husband and wife; but it may be presume
that the more special rather than the general - rule, should ‘~

LAW on EVIDENCE.

8O

[

PUNJk
sect.

OIVIL CODE.“
[, clauses F3, 3.

be followed notwithstanding the language of Section 58 of
Act II of 1855.
Admissions of the
wife when evidence

,

The' admissions of a wife will only bind her husband

where she had express or implied authority from him to
against her husband. make them. In Meredith v. Footner the wife of the defend
ant carried on the business of a shop, but the Court held
that her admissions to the landlord of the shop about the
amount of the rent was not evidence 5 had her statements

related to the receipt of shop goods, it would have been
different; but her husband’s allowing her to conduct the

business did not make her his agent ,With regard to the
hiring of the shop.—( Norton’s Law of Evideme, p. 117. )
With regard to' the restrictions placed on legal practi
tioners, see the remarks under Section 24 of the Evidence
Act, p. 54.

3.—Sirdar's, or other persons of high rank,
may, at the discretion of the“ Court, present their
evidence in the form of a letter,- for the attestation

Of which they will send an authorized agent or re‘
presentative, and for the substance of Which they
will be responsible, even as if they had deposed to
it in Court. The Judge may also issue a Commis
sion of two or more persons for taking the' evidence
of females of rank, or other individuals, who cannot

appear in Court. A set of questions will be given

to the persons thus commissioned, who will cause
the deponent’s answer to be taken on oath in writ
ing, in the hearing of the opposite party in the
cause, or his Agent, and of the Commission; and

in the sight of, at least, one member of the Com
mission.

The Commissioners kain'ng delivered the

evidence to the Court, will swear that it was really
deposed to by the witness.
The law for the issue of commissions to examine absent
witnesses is now contained in Sections 175, 176, 177, 178,
179 and 182 Act VIII of 1859.

PUNJA
sect.

cwn. cons,
, clauses 4,5.
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41.—Tl16 Court can compel any person, whether
party to the suit or not, to produce any book or
document whatever that may contain matter rele

vant to the cause in hand. But if the document
should be of a private nature, the judge will ﬁrst
inspect it himself, and ascertain its relevancy

before ﬁling it with the record.
The provisions of Sections 21, 22 and 23 of Act II of
1855 should be consulted on this subject.

5.—In all suits regarding the right and inter
ests in land, the Judge must call for any records
which may exist in the Collectorate Oﬂices, regard
ing the subject matter of the suit ; and a duly
attested extract from the village record must be

ﬁled with the proceedings, if a regular settlement
have been made.

If this obligatory precaution

should have been neglected in any case, then the
decision cannot be upheld on appeal, till the defect
has been amended, and the appellate authority will
cause a rectiﬁcation to be made accordingly. The
'Wajib-al-arz, or Administration paper, executed
at the time of settlement, is valid evidence on all

matters relative to village custom, and the inter
nal economy of estates, and the mutual agreement
of the co-partners, which shall not have been pro
vided for by positive enactment.
This Clause appears to be based on the provisions of
clause 1, Section 9, Regulation VII of 1822.

In Latl Singk v. Madhusudan Roy the Calcutta Court Settlement Amin’e
held that the Judge had committed an error in taking a proceedings are not
Settlement Amin’s proceedings as evidence in favor of the always legal evi
plaintiff when the defendant was no party to those proceed dmwe.
ings and it did not appear that they had been accepted as
correct by the Settlement Oﬁicers.—( 8. W. Reporter, Cit-it

Ruttnys, p. 426.)
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Authority of the
In Mir Muhammad and Shaikh Kabir v. Mussummat Hill?)
Administration pa and another, the Chief Court laid it down that—“ 1|; is
per.
right in the Court‘s opinion to hold that the wajib-alﬂrz,

as far as it goes, establishes the true custom and rule of

property prevailing in the village ; signifying also the con
sent of the community to be bound by them. Accordingly,
where it is expressed it cannot be departed from-"--( 2. Pmy'ab
Record, Case No. 54).

See too the case of Brahum v. lilac.

snmmat Doulat Bibee, and other cases quoted below under
Clause 5, Section III, Punjab Civil Code.
The wajib-al-arz

The wajib-al-arz binds the coparceners who have taken

is not conclusive a part in its preparation and attested and veriﬁed it, but
evidence of custom it is not conclusive evidence of custom between the coparcer
against the tenants
ners and their tenants; though doubtless as a. record made
0} the brotherhood.

by a public ofﬁcer in the discharge of his duty it is some
evidence.—Puchna v. Muhammad Tala Assad Ullah.—-( 2.
North- West High Court Reports, p. 217.)
An entry in the
wajib-al-arz has not
the force of adec
rec.

An entry in the wajib-al-arz is only good for what it

may be worth as evidence, and cannot be held to be like a
judgment was to require to be set aside by a suit subject
to a. limitation reckoned from the date of the instrument.—
Bhola Singh v. Bulraj Singh.——( 1. North- West High Court
Reports, p. 233.)

, 6.—An entry in the Settlement records, if
maintained by the superior Revenue authorities,
constitutes a valid title to landed property. If
any party object to such record, the Court will in
struct him to ﬁle his objection before the Commis—
sioner of the Division, and a reasonable time will

be allowed for the disposal of such plea.
The following Circular of the Chief Court sets forth the
present state of the law on this subject.

BOOK CIRCULAR No. I OF 1867.
AdmissibiIi/y of
suits impugning the
accuracy of the el
tlement Records.

“ The Chief Court request the attention of the subordi
nate Civil Courts to the change introduced by the Code of
Civil Procedurein regard to the admission of suits affecting
the Settlement Record.
>
2. Hitherto in the Punjab the admission of such suits
has been regulated by Financial Book Circular* No. XXXIII
of 1860, under which it was necessary, whenever a person

applied for the enforcement of a right not recorded at Settle
" This Circular ( No. XXXHI of 1860) has since been expressly repealed
by Section 4 Act XXVI“ of 1868.
'

PUNJAB CIVIL-CODE,
sect. II, clmwe 6.
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ment, or at variance with the record made at Settlement. for
the Deputy Commissioner to cause a summary enquiry to be
made as to the primzi facie probable correctness of the claim,

and if it appeared to have foundation to solicit the sanction
of the Commissioner to the admission of a regular suit.
Without such sanction the applicant was not entitled to
enforce his claim by a regular suit.
“ 3. The effect of the introduction of the Code of Civil
Procedure into the Punjab, is to supersede the provisions of
Financial Book Circular No. XXXIII of 1860, so far as they
require a summary enquiry to be made and the sanction of
the Commissioner to be obtained before a suit affecting the
Settlement Record can be admitted. With the correction of
the Settlement Record, if wrong, the Civil Courts have no

concern; but it is their duty to receive and determine all suits
within their cognizance, notwithstanding that the right
sought to be recovered or enforced may be at variance with
the record made at Settlement."
The doctrine laid down in this Circular was also expressly
recognized by the Chief Court in Nirpoo v. Jagat Singh.—
( 2. Punjab Record, Case No. 57.)
A few remarks, chieﬂy on documentary evidence, may
be added here on points regarding which Courts have often
to pass orders out of hand.
" A written statement is not,” observed Peacock, C. J.,

Written

slate

ments ﬁled by the
parties are evidence
so far as they favor
as well as so far as
they tell against the
defendant, be used as evidence against him; but, like every case of the party
other statement made by a. defendant, the whole statement ﬁling them.

in Sultan Ali v. Ckand Bibi, “a pleading in confession and
avoidance, by which the defendant is bound by the confession
and so compelled to prove the avoidance. A defendant's
written statement may, like every other statement made by a

must be taken together. If the written statement in the
present case had been put in evidence against the defendants,
then their admission of possession must be taken in conjunc
tion with the other part, viz: that although the mortgage
was taken by the plaintiff in his own name alone, it was
taken for the beneﬁt of the four brothers. The Judge. it is
true, would not have been bound to believe that part of the
statement which was in favor of the defendants ; but it

would have been evidence upon which he might act, if he
believed it. Suppose a man should be sued for goods sold
and delivered, and should state, and swear to the statement,

that the goods were bought and delivered to him in ashop by
a person whom he did not know, and that he paid for them at
the time. If that statement were true, he could not honestly
state that he had never bought the goods; and if the state

ment that he had bought them were to be taken against him
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without also taking his statement that he paid for them at
the time, the greatest injustice might be done, for he would
be unable to compel the attendance of the man who sold the
goods, inasmuch as he was unknown to him; but if the
plaintiff be unable to read one part of the statement as
evidence against the defendant without reading in his favor
what he said as to payment, the plaintiﬁ' would have to cite
the man who sold the goods for the purpose of proving his
case, and then if the witness should speak the truth, the

defendant would make out his defence by eliciting from the
witness on cross-examination the fact that the defendant
had paid for the goods at the time."—( 9. W Reporter, Civil
Rulings, p. 130). So in Nilmoneg Singh Deo v. Ramanoograk
Roy, the same Judge remarked that “the general rule is,
that where a person uses the admission of another as evi
dence, the whole admission must be put in.

He cannot put

in half and exclude the other half. Those who have to
decide upon the evidence are not bound to believe the whole
of the statement."-—( 7. W. Reporter, Civil Rulings, p. 29.)
In ngzmt Kumar v. Chandra llloknm Chowth , however, the

Court pointed out that the meaning of this doctrine is that
if a. man make a qualiﬁed statement, you cannot use the
statement against him apart from the qualiﬁcation. But it
was never intended to be laid down that if a man make a
series of independent and unqualified statements these state~
ments may not be used against him independently.--(10. W.
Reporter, Civil Rulings, p. 190.) See too Sutherland’s' Civil
Rulings for June 1864-, p. 305, where the distinction between

admissions and pleadings on this head is pointed out.
Indian pleadings.

In Anandmagi Clz-owdhrain v. Skib Chandra Rog, the
Privy Council laid it down, however, that the strict rule of

English practice, that averments not traversed must be
taken to be admitted, could not be applied to the pleadings
in the Anglo-Indian Courts.—( Sutherland‘s Privy Council

Judgments, p. 487. )

See too the instructions enjoined on the

Courts in Section 139 Act VIII of 1859.
Exhibits must be
proved.

“ The mere production of a document of recent date,
however free from suspicion its appearance may be, is not
proof of the genuineness of such a document, nor is it enough
that a Court should not think that a-paper which is produced
is proved by the opposing party to be a forgery. What the
Court is bound to do before it receives or acts upon such a paper
is to decide as a matter of fact whether or not, upon the
evidence adduced, the party who seeks to put the document
in evidence have given sufﬁcient legal proof of its being that
which it purports to be."-—M'ears v. Doss JIIani Dassi.—( 5.
W. Reporter, Act X Rulings, p. 12.) So the fact of registrar.

tion and production _iu other cases was held not enough in
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the case of a deed of sale to enable the party ﬁling it to
dispense with adducing evidence of the execution of the
document.—Srishteedhur Lush/ear v. Kala Ohand Lushkar.—

(3. W. Reporter, Civil Rulings, p. 216).
required in
In Srikant Bhuttacharjee v. Raj Narayan Bhuttaclzarjee, theProof
case of ancient.l
Phear J. thus sets forth the law with reference to the maxim documents.
that documents more than thirty years old prove themselves—

“ It is, of course, only matter of common sense that when

the document is so old that the parties to it, and the wit
nesses have, in all probability, passed out of this world, it
should not be taken as a fault in the party who relies upon
it, that he is not able to produce evidence for the purpose of
proving the factum of its execution. But the next best
thing that can be done in the way of establishing its authen
ticity is always rigidly exacted of him before he is allowed
to use it; namely, he is compelled to shew that the

docu

ment comes from the custody in which, if it be a real and
authentic document, it would naturally be expected to
reside; and further in elucidation of this question, it may
be necessary for him to give evidence of its being in essential
respects a living and operative document, and to shew that

up to the last point of time to which it applies, the parties
have acted and facts have taken place in accordance with it.”
And further on in the same judgment the Court remarks
‘f It seems to us obvious that there is in all cases only one
mode of showing at a trial the custody from which a given
document comes, namely, by the evidence of sworn witnesses
who can speak upon the point."—( 10. W. Reporter, Civil
Rulings,
also pp.
238 and 340 of the same Reports,
and
Vol. p.6, 1.)
CivilSee
Rulings,
p. 82.
I
Where a party claims not under any general right of A dead on which
inheritance but expressly under a deed, he must prove that a party boxes his
be
deed; and no legal presumption as to the contents of the claim must
deed can arise from a consideration of what the person proved.
through whom he claims would have been entitled to by
the law of inheritance had there been no such deed as that

set forth in the plaint.-—Muacl Mullick v. Belat llIullielc.—

(9. W Reporter, Civil Rulings, p. 385. )
When judgments have been originally delivered in Eng
lish, copies of these English judgments, and not vernacular
translations of them, must be tendered, if parties wish to put
the judgment in evidence.

Copies and not
translations of fudg
menls must be ﬁled.

But vernacular copies of formal

decrees of a Court are admissible.—( 10. W. Reporter, Civil
Rulings, p. 239. )
A mere privately executed endorsement, unregistered
and unproved, on the back of a decree, is no evidence of the

A n endorsement of
transfer must be

transfer of the decree by the original decree-holder.—Ram proved by evidence.
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dhun Rulchit v. Punchanuu Clmkerbully.—( 10. TV. Reporter,
Civil Rulings, p. 144. )
A document is not
A Court is bound to arrive at a conclusion upon the
1" berel'edvllbevawe question of the genuineness of documents tendered in
afferzﬂ'g '22:“? evidence on a due consideration of all the evidence before

warm,”

“8' it, and it has no right, without distinctly deciding whether
the particular document put forward is or is not proved to
be genuine, to decline to receive it for the mere general
reason that it may possibly be false, as the Amin who
prepared it very likely was bribed—Oman v. Kumar Pro
mot/tonath Roy—( 10. W Reporter, Civil Rulings, p. 256);
or because documents of that class are often forged, or

witnesses of a certain class often tell lies.
Reports, Notes, 11. mix. )
Deeds which have

( l. Bengal Law

When any deed, as for instance a bond, is altered in a

beentamperetlwilﬁ. point material by the obligee, or by a stranger without his
privity, the deed thereby becomes void. So if the obligee him
self alter the deed, though in a point not material, the deed is
void,* but if it be so altered by a stranger without his privity
it is not made void. The reason for these rules is that the
law will not permit a man to take the chance of committing
a fraud and when that fraud is detected oi recovering on the
instrument as it was originally drawn. This principle has
been extended to bills of exchange, promissory notes and
guarantees. Inasmuch as a deed cannot be altered after
execution without fraud or wrong, and the presumption is
against fraud or wrong, interlineations or erasures apparent
on the face of a deed will be presumed to have been made
before its execution : but as a testator may alter his will
after execution without fraud or wrong, the presumption
is that an alteration appearing on its face, in the absence of
evidence to the contrary, was made subsequent to its execu
tion.—( Broom’s Legal Maxims, pp. 155—157.) But these
presumptions of law will not in general be received in place
of ample proof as to how the alterations were caused; for,
as observed by Lord Wynford in Petambar, Manilty'ee v. Mali

C'lmnd Manikjee, if a plaintiff produce a bond or any other
instrument, which appears to have been altered, the Court
will not receive it, or act upon it, till it is most satisfactorily

proved by all the subscribing witnesses at the least, and
other evidence that the alteration was made antecedently
to the signature.--( Sulherland's Privy Council Judgments, p.
72. )
Alterations in
If an alteration be made in a bill of exchange _or pro
notes made by con- missory note with the consent of all the parties to 1b,. Still,
w“as it thereby becomes a new contract, the old stamp Will not
. See too the case of Kali Kumar Roi v. Gunga Naragan Dal! Ball—j
(10. W. Reporter, Civil Rulings, p. 250-)

LAW or EVIDENCE (EXHIBITS wmcn HAVE BEEN ALTERED).

87

- suﬁ‘ice, unless indeed the alteration were merely to correct a
mistake, and so render the instrument what it was originally
intended to have been.* But an alteration so made with
consent before the bill or note has issued, that is, before it
has come into the hands of some person entitled to claim on
it, is of no importance, for up to the time of issue it is merely
in ﬁeri.—( 1. Smith’s Leading Cases, under Master v. Miller,
12. 813. ) The concluding portion of the notes in liIaster v.
Miller may be consulted for instances in which instruments
which by reason of alterations had become invalid, so far
as they were proof of rights created by or resulting from
their execution, yet were held not to be void tor all purposes.
In Sarbomungula Dassi v. Maharajah Sutesh Chandra Additions made
a deed after eze
Rni, where it appeared that matter had been subsequently to
cation.
added beneath the original lease, and that it could not be
considered a document binding between the parties, the

Court held that being in some degree accepted as genuine
it was still evidence quantum valeat.—( 2. W Reporter, O'ivil
Rulings, p. 231. )
In a case before the Privy Council in which it was con
tended that a document had been fraudulently tampered
with while ﬁled in Court by the record-keeper in collusion
with the opposite party with the intent of throwing suspicion
upon it, their Lordships observed, that “ in an ordinary
case the party who presents an instrument, which is an
essential part of his case, in an apparently altered and sus
picious state, must fail, from the mere inﬁrmity or doubtful
complexion of his proof, unless he can satisfactorily explain
the existing state of the document. But this wholesome rule
admits of exceptions, if there be, independently of the in
strument, corroborative proof strong enough to rebut the
presumption which arises against an apparent and presumable
falsiﬁer of evidence. And such corroborative proof will be
greatly strengthened if there be reason to suppose that the
opposite party has withheld evidence which would prove the
original condition and import of the suspected document.”—
ﬂlussumat Klmb Kunwar v. Mudnarayan Singk—( Sutherland’s
Privy Council Judgments, p. 465. )
Parol evidence is inadmissible to alter or substantially
vary the effect of a written contract by shewing that the

Exceptions lo the
general rule.

Parol evidence to
vary a wrillen docu
parties made, or intended to make, a different contract from ment.

that which they expressed in writing: but if an agreement

by fraud or mislake be made to speak a different language
from what was intended parol proof is admitted to shew
the fraud or mislake.—( Broom’s Legal Maxims, p. 640.)
' Although the cases in Smith only enuncintc this doctrine with regard
to alterations made by consent in hills and notes, on the principle ubi eadem

ratio, lb: N10!" Jar, the same_rulc Would apply to all deeds requiring a stamp.
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So parol evidence is received to shew that the contract was
made in furtherance of some object forbidden by law, or
upon an immoral consideration, or was obtained by duress,

or that the contracting party was under disability to con
tract, from infancy, insanity or the like, or that the document was delivered as an escrow, and never had a legal iu~
ception.-—( Norton's Law qf Evidence, Sections 639, 640, 643,

644, 645 and 651. )
Admissibility of
“6'1

evidence

The question of the admissibility of parol evidence to

‘0 shew that a deed, which is on the face of it a deed of out

“he” that a deed of and out sale, was by virtue of a. contemporaneous oral agree
out and out sale was
really only one of ment a mortgage merely, was conSIdered by a Full Bench of
mortgage, '
the Calcutta Court in Kasheenath Ohatlerjce v. Ohundy Charon
Banerjee, and the judgments of both sides should be care—
fully studied. Peacock, C. J. who, with the majority of the
Court, was opposed to the admission of the evidence, con
sidered that such evidence is not admissible to vary or alter
the terms of a written contract in cases in which there is no
fraud or mistake, and in which the parties intend to express
in writing what their words import, although the subsequent
conduct of the parties might be looked at to see whether
they treated the transaction as a sale or a. mortgage, in
suits in which the rights of third persons were not concerned ;
but, added the learned Chief Justice, “ the rights of a third
party acting bond ﬁde upon the faith of an absolute sale, such
for instance as those of a hon-(Zﬁde purchaser for value from
the apparent vendee, would not be affected by the acts or
conduct of the original parties, and the third party would not
be precluded by such acts or conduct from having effect given
to the contract as expressed by the writing."*—( 5. W'. Repor—
ter, Civil Rulings, p. 68. ) See too 1. W. Reporter, p. 76; Vol. 5,
Civ. Rul. c. 104, in which last case, the Lower Court was direct

ed to enquire into the conduct of the parties to see how they
had acted under a. deed purporting on its surface to be one of
out and out sale— Vol. 6, Cir. Rul., p. 111; also 1. Bengal
Law lt’eporls, Civil Appeals, 12. 37¢ in which case there was a
registered bill of sale and an unregistered ikrarnamah, shew—
ing that the sale was not absolute, but only by way of mort
gage, and it was held that though the Court could not look
at the unregistered deed, it might conclude that the transac—
tion was a mortgage and not a sale from the acts and conduct
of the parties to it : see further 1. Bengal Law Reports, Original
* So in Mooloolc Chandra Surma v. Kooloo Chunder Surma, the High Court
refused to admit oral evidence to show that a registered deed of sale was
intended to operate only as a conditional sale in order to defeat the pluintiﬂ’s
claim to pre-emptinn : the Court refusing even to inquire whether the acts of
the parties shewed that their intention was different from that which their
written deed expressed and was intended to express, when the result might
prejudice a third party who had acted on the faith of the written document,
—( 5. W'. Reporter, Civil Rulings, p. 76. )

1' 1n the case of Shaikh l'arabdi Saham' v. Shaikh Muhammad Hacm'n'
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Civil Side, p. 28, and the case given in the notes there, where
will be found some valuable remarks on the care with which
our Courts, as Courts of equity, should scan all cases in which
purdah ladies are concerned where they do not appear to have
been protected by competent legal advice. A contradictory
decision in 1. W. Reporter, p. 22, must be regarded as over
ruled. A contemporaneous oral agreement may be established
as having been made to suspend the written contract of sale
until an agreement for a re-sale had been executed—Dada
Ilonaji v. Baboji Jagushet.-( 2. Reid's Bombay High Court
Reports, 1;. 38. )
In Chowdhry Debi Parshad v. Chowdhry Doulut Singh Slatemmin deed,
the Privy Council held that the statement in a deed that a that money has been

certain sum of money had already been paid, though primd Raid is "01001161"
facie, was not conclusive proof of its having been so paid, their me'
Lordships, quoting the dictum of the Saddar Court with appro
val, that it is an understood thing that after documents are
drawn out, money mentioned in them is paid, and therefore
mention of the receipt of money is made in the document."
Sutherland’s Privy Council Judgments, p. 161 ; and 10. lV.
orter, Civil Rulings, p. 407.) In Shewab Singh v. Shaikh
Asghur Ali, the High Court held that though on the ground
of constructive fraud oral evidence is admissible to prove a
variance in the terms of a deed to the effect that the consi
deration stated to have been paid was not paid, such evi
dence could not be adduced to establish that by an additional
oral contract it was agreed that the vendor should then only
have a small portion of the consideration recorded in
the deed as already received in full, and that his right to
the rest was to remain in abeyance, and to depend on the
happening of an uncertain future event—( 6. W. Reporter,
Civil Rulings, p. 268) ; nor is oral evidence admissible to
prove that there was a diﬂ'orent consideration from that ex
pressed in the deed—(5. Reid’s Bombay High Court warts, p.‘
37. ) See too 7. W. Reporter, Civil Rulings, p. 428, and
2. Madras High Court Reports, p. 174. In a case, however,

in 7. W. Reporter, p. 334, where a Hindu had executed
a deed of sale to his wife, and the deed set forth payment
of the consideration money in full, the High Court refused,

on the authority of Kashinath Chottery'ee v. Chundg/ Charon
Bancrjee, (p. 88) to admit oral evidence to support the hus
band's assertion that the sale was a sham one made only by
way of precaution to protect the estate, as he was then lead
ing awildlife, and that no consideration whatever had passed.

See on this subject the Selected Law Papers of the Punjab Law
Society for 1868, p. 179, and the Chief Court Ruling, in 3.
Punjab Record, Case No. 80, there considered.
On the admission of the execution of a deed which

0m“

probann'i

contains the recital of the payment of consideration, the when the payme..lis

onus is upon the obligor who asserts that the consideration demea
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Was not paid under the bond but on a different transaction,

“ to prove that the facts stated by him in the bond were
' really different from what they were recited to be."—Manik
tall Babu v. Ramdass Mazumdar.—( 1. Bengal Law Reports,
Civil Appeals, p. 93. )
'
Oral evidence is
admissible to shew
that an instrument

never came into ope
ration.

Oral evidence, though it should be received with caution
and scrupulously examined, is admissible to shew that a
verbal agreement was made when a bond was executed that
it should not operate until a. subsequent consideration had
been received, and that in consequence the instrument had

never become a binding agreement.—Annayurubala Chetti v.
Krishnasvami Nayakkan.—( 1. Stokes’ Madras Reports, p.

457. )
Oral evidence may

Oral evidence is admissible to shew that the name of a

be adduced to shew party to a deed is inserted benami for that of another
that one party is a
mere trustee for
another.

person—Tara Mani Debi v. Shibnath, Tulapattur.—( 6. W.
Reporter, Civil Rulings, p. 191.)

A written contract

Verbal evidence is receivable to shew that a written

may be modiﬁed by

contract was subsequently modiﬁed or rescinded by a fresh
agreement not expressed in writing—Shade Ram and Shivdial
v. Hurgopal and Tolee Ram.—( 1. Punjab Record, Case No. 51.)
See too Taylor on Evidence, p, 925, and Norton’s Law of
Evidence, Sections 654, 655; see also 7. W. Reporter, Civil

a subsequent one not

in writmg.

Rulings, p. 353.
Stipulation‘ that

Although it be provided by a bond given on occasion

all payments shall of borrowing money that no payments are to be taken into
be endorsed on the account unless entered on the back of the bond, yet evidence
bond.

is receivable to shew that such payments were made though
not entered; the prohibition being regarded as a mere
precautionary measure between the parties.-( Maepherson on

Congracts, p. 28, and 3. W. Reporter, Miscellaneous Appeals, p.
23
Oral evidence to
explain a deed.

Oral evidence is admissible to explain a written docu
ment : as, for example, to shew that a sale made by a widow
was made under necessity, although in the deed the cause
of the sale of the property was not recited—( 1. W. Reporter,
p. 94 ); or to prove that a particular estate was included
in reality in a lease of lands though not expressed by name
Dhmzput Sinyh Doogur Rai v. Shaikh Jawahir Ali—(8. W

Reporter, Civil Rulings, p. 152.)

See Norton’s Law of

Evidence, Sections 660—665. )
The contents of

The statement of a party to a suit is admissible original

an
inslg‘ﬁciently evidence against himself to prove the contents of a written
stamped
oeument
may be shewn by the instrument, even when the document'itself is kept out of

ndmis8i0n8 of a par

Court by the Stamp law.—Muttuharuppa Kaimdan v. Rama

ty,

Pillai.f( 3. Madras High Court Reports, p. 158. )
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0n the ground of want of mutuality a judgment in a
criminal matter is not admissible in a civil suit—( Norton’s
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Judgments in cri
minal cases.

Law of Evidence, Section 488, and Goedew on Evidence, p.
290); but Clause 16, Section VI of the Punjab Civil Code

enacts that a duly authenticated copy of the judgment of a
Criminal Court produced by the plamtiﬂ' in a civil action
shall in the case of adultery constitute sufﬁcient proof of
the fact of the adultery. So a Magistrate, who is sued
civilly for an act done by him in discharge of his duty, can.
put in the conviction of the plaintiff before him as Magis
trate as a bar to the action.—( Broom's Legal Maxims, p. 90- )
A plea of guilty however in a criminal trial, though not a
verdict of conviction, may be considered in evidence.—Shumbu
Chandra Chowdhry v. Madhu Kyburl.—( 10. W. Reporter, Civil
Rulings, p. 56. )
Judgments and decrees in previous civil suits and de
positions taken in such suits are not admissible in evidence in
actions in which one or both the parties are strangers to the
proceedings so- tendered in evidence, although nothing is
more common than for the litigants to apply for the pro
duction of such evidence—(Norton’s Law of Evidence, Sections
476—478 ). See also 1. Reid's Bombay High Court Reports, )1.
385 : 1. W. Reporter, [2. 271 : Vol. 9. Civil Rulings, p. 450,
where the Calcutta Court held that it was an error to look
at a written statement made by a person, who was the alleged

Judgments inter
partes not evidence
against strangers.

vendor of the plaintiff, and donor of the defendant, a few

days subsequently to the deed of gift in a case to which the
present suitor was no party. But in a special appeal, on the
ground that the Lower Appellate Court had proceeded on
the depositions of witnesses taken in another suit, and that

the ﬁrst Court had acted in the same illegal manner, the
High Court held that as the appellant had not, when pre
ferring his regular appeal, objected to the admission of the
evidence, it was fairly presumable that it was admitted with

his consent, and therefore that the Lower Appellate Court
could not be said to be “ wrong in reading as evidence in the
suit evidence which had been read in the ﬁrst Court unless
it was objected to.”—Rughoonalh Pea-shad v, Hart Molmnt.—

(10. IV. Reporter, Civil Rulings, p. 37.)
Similarly, in Dimmessa Ahalya v. Asghm- All the Calcutta.
Court held that “the defendant in the present case, in
which a vendee from A was plaintiff, was not estopped by
anything that may have occurred in a case in which a third
party was plaintiff and A and himself were co-defendants;
and that consequently he was quite competent to question

the title of the plaintiﬂ"s vendor.”-( 5. W, Reporter, Civil
Rulings, p. 181- )

'

~

' '

A party is not es~
topped by what took
place in a suit
broughtagainst him
self and the present
plainti s privy by
a thir person,
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A judgment adduced in evidence is not to be rejected

$162242?:d’mflu" merely on the ground of its being ex parfe.—Ar_;un Sahu v
'

Anaml Singlr.—( 10. TV. Reporter, Civil Rulings, p. 257. )

Judgments rcsAn exception to the foregoing rule is made in the case
Pecllf'g "mm" of of judgments regarding matters of a public nature; such as
mu“ “"“m'
customs, prescriptions, tolls, boundaries between parishes
counties or manors, rights of ferry, liability to repair roads,
and the like, when the judgment is admissible but not conclu
sive evidence against strangers.——( Norton’s Law of Evidence,
Sec. 479
In Durga Dass Roy v. Narenda Kumar Dart
the Calcutta Court held that the decision in a suit between
other parties respecting the boundary of two zemindaris in
apart contiguous to that then in litigation was admissible
in evidence. The Court came to this conclusion without
entering on the question whether the boundary of a zemin
dari is or is not matter of general interest so as to bring the
case within the acknowledged exception of English law, but
simply on the ground that the question having been carefully
and elaborately investigated the result of the enquiry, though
not conclusive evidence, ought to be admitted for what it was

worth in the subsequent suit.—( 6. W. Reporter, Civil Rulings,
p. 232. ) It may however be doubted if this Divisional Bench
decision be authority suﬁicient to warrant a Court in adopting
the conclusions to which their reasoning leads.
Judgments in rem.

Another class of judgments between third parties which
are admissible in evidence are judgments in rem, but as the

latest Indian authority on the subject. a Full Bench decision
of the High Court of Calcutta in Kanhya Lall v. Radlm
Clearan, laid it down that “there are no judgments in rem in

the Mofussil Courts, and that, as a general rule, decrees in
those Courts are not admissible against strangers either as
conclusive, or even as prim/2 facz'e, evidence to prove the
truth of any matter directly or indirectly determined by the
judgment or by the ﬁnding upon any issue raised in the suit,
whether relating to status, property or any other matter,”
it would be out of place in the present work to do much
beyond referring the reader to authorities on the subject.
In llIr. Norton’s 5th edn. of the Law of Evidence, pp. 263—271,
or in 2. Stolees’ Madras Reports, p. 276—289, will be found a
carefully considered judgment of Holloway J., of the Madras
Court, on the point; in 7. W. Reporter, Civil Rulings, p. 339,
in the case of Kanhya Lall just referred to, the Calcutta
Court expressed opinions in some respects different from
those of Holloway J. ; and lastly in the Selected Papers of the
Punjab Law Society, N0. 3, p. 53, the previous decisions and
texts are carefully reviewed and analyzed. See also Taylor on
Evidence, Section 1209. It may be added here, however, in order
to meet deﬁnitely, as well as generally, certain popular

misconceptions on the subject, that the Privy Council in the

(JUDGMENTS, ADMISSIONS IN PREVIOUS raocnnmses.)
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Shivagnnah case decided that “ a judgment is not a judg
ment in rem because in a suit by A for the recovery of an
estate from B it has determined an issue raised concerning the
status of a particular person or family.”—( rS'utlzcrland's Privy
Council Judgments, p. 526 ). So decisions by a competent
Court as to whether Hindu families are joint and undivided
or not, or upon questions of legitimacy, adoption, partibility
of property, rule of descent in a particular family, and the
like, are not judgments in rem or admissible in evidence
against persons who were neither parties to the suit nor
privies—( 7. W. Reporter, p. 341 ); and 3. Madras High Court
Reports, p. 217; since this Full Bench decision over-rules the
cases given in 2. W. Reporter, Civil Rulings, p. 168, and Vol.
3. Civil Rulings, p. 15; See too 1. Bengal Law Reports, Civil
Appeals,p. 69. Neither is a decision in a previous suit that a
document is a. forgery admissible against another person not
a party to the ﬁrst suit and claiming under the document in
question.—( 7. TV. Reporter, Civil Rulings, p. 347. ) Again, a
dissolution of marriage passed by a competent Court would
not conclude third parties as to the facts on which the decree

for dissolution or declaration of nullity proceeded.—-( 7. W.
Reporter,p. 344. ) On the other hand, forfeitures pronounced
under Act IX of 1859 are by virtue of the provisions of that
Act absolutely conclusive: so too the grant of probate or
letters of administration is conclusive ,as to the representa
tive title of the executor or administrator.—Section 242, Act
X of 1865.
A decree which would be conclusive evidence in a sub-

Case in which a

sequent suit otherwise, is not the less so because at the decree "‘hid' ,wm‘ld
time it may be appealed against by an appeal still pending. 22:???” 1‘ "n'
In such a case judgment should be in- accordance with it,
but upon application made to the Court and security being
given execution should he stayed until the appeal is decided,
and if the prior decree be reversed on appeal an application
for a review of the subsequent judgment should be allowed.—
Balikram eratliuram v. Guzcrat Mercantile Assocn.—( 4. Reid’s
Bombay High Court Reports, p. 81.)

pp

'

In .Huronath Sircar v. Preeonath Sircar the High Court
Admission made
of Calcutta held that although as the issue in the present by a party in previ
suit was not before the arbitrator, his award, nor the evidence ""8 Proceedings

on which it was based, would be in no way conclusive,
yet so far as the present parties, or those under whom they
claim, were parties to the arbitration proceedings, any
admissions made by them (a. g. any map ﬁled by them as
correct) might be used as evidence, though not necessarily
conclusive against them.—( 7. W. Reporter, Civil Rulings,
p. 249.)
Where a statement made by a party had been over- p,;1,,,{’j,‘,’,’;’_{, M1:
ruled and a diﬂ'erent state of things found by the Court or vious statement from

Qt
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arbitrators to have existed, the plaintiff will not be precluded
by his former allegation from accepting this ﬁnding as correct
and bringing a suit in accordance with it --Ram Chandra Deg
v. Kishen Mohun Shalm.—-( 7. W'. Reporter, Civil Rulings, p.
68. ) See too 1. W. Reporter, p. 810.
Statement mde
A false statement made by a Government ofﬁcial to avoid
by an ancestor to losing his appointment, to the effect that he held no land in
avoid losing his
the district where his appointment was, will not estop his heir
appointment is not
conclusive against from setting up the truth—Shaikh Muhammad Wagee v.
Mussumat Sagimnnissa.—( 6. ll’. Reporter, Civil Rulings, p. 38.)
the heir.

accepting a Cour-"s
ﬁnding on it as cor
rect.
'

A joint andfrau
dulent statement by
two co-llefendants
may be shewn to be
fraudulent when the
parties are subse
quently opposed as

“ Where, in answer to a suit, two parties combine to

make a statement to defeat a third party it is competent to
either of those parties when they are opposed to each other
in a suit to say that the combined statement was false and
intended as a fraud against the third party. In such a case
where the allegation is that both parties were in fraud when
plaintiﬂ‘ and defen they made a particular statement, and one of those parties
danl.
brings a suit and seeks to beneﬁt by the joint fraud and to
dispossess his companion in fraud, it is competent to the
latter to say that the deed upon which the suit is brought
was a mere fraud and was never intended to operate."—Ram
Saran Single v. ﬂlussumat Pran Pyari.--( 1. W. Reporter,
p. 156.) See also 2. Madras High Court Reports, p. 249.
“ When one party for the advancement of justice is per
mitted to remove the blind which hides the real transaction,

as for instance in cases of fraud, illegality and redemption,
in such cases the maxim applies that a man cannot both
atlirm and disatlirm the same transaction, shew its true

nature for his own relief, and insist on its apparent charac
ter to prejudice his adversary. This principle, so just and.
reasonable in itself, and often expressed in the terms that
you cannot both approbate and reprobate the same transac
tion, has been applied by their Lordships to the considera
tion of Indian appeals, as one applicable also in the Courts
of
that country, which are to administer justice according

to equity and good conscience."—Mukhan Lall v. Srikrishna
Singh.—( 2. Bengal Law Reports, Privy Council Cases, 12. 44. )
Findings of fact
in a previous
ment between the
same parties on a
diﬂ’erent cause of
action are evidence
but not necessarily

conclusive.

The recital in the judgment in a suit of certain facts
as proved is evidence in a subsequent suit between the same

parties on a different cause of action—Mtssumat Reazzmnissm
v. Lookun Jha.—( 10. IV. Reporter. Civil Rulings, p. 246).
But the fact that A had claimed certain property as being
the adopted son of B, and his case had been dismissed on
the ground that he had failed in proving the adoption, does
not preclude A from claiming other property by virtue of
the same alleged adoption in an action against the former
defendant, provided that the second suit be brought on a

different cause of action—Km'pa Ram v. Bhagawan Dasa—g
( 1. Bengal Law Reports, Civil Appeals, p. 69- )
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Time expired de
Where it was denied that the defendant had collected
the rents of certain lands bondﬁde, inasmuch as in a suit in crees.
which the defendant had intervened, the plaintiff’s title to
the rents had been decreed, the Calcutta Court ruled that

“ when a decree is not exscuted within the period allowed
by law for execution its operation ceases and it no
longer remains a decree unless revived by order of a com
petent Court," and therefore the Lower Court was right in
thinking that the decree was no evidence against the defendant
having received the rents bomi ﬁde.—]tam Sandor Tewari v.
Siirzath Dewasi.-—( 10. W Reporter, Civil Rulings, p. 215. )
So the Agra Court also has held that a decree not executed
within the period allowed by law becomes inoperative ; and
if the decree-holder have accepted a status at variance
with that assigned him by the decree for a period beyond
that of limitation he is bound thereby, and cannot fall back
subsequently on the decree as a proof of title—Ramjeeawan
Rai v. Dip Naragan Rai.—( Full Bench Rulings of the North

West High Court for March 6th 1867. ) '
“ Admissions of a former owner of property, made after
he has ceased to have any interest, are not evidence against
the party in possession.”—Kliemun Karee Clmwdlzruin v.
Gour C)handra Mookerjee.—( 5. W. Reporter, Civil Rulings,
12. 268.
Rule 4, Section 97, Act XXXII of 1860 '( Income Tax
Act) enacted that all persons receiving rents or proﬁts
arising out of any lands or houses which had not come
under a settlement of land revenue, should ﬁle a statement
of all the several estates, tenures, sub-tenures, land and
houses so held by them; the return to specify the nature
of such estates, and also the amount of rents and proﬁts
accruing from the same in any shape or manner, the
return to be accompanied by a rent-roll containing the
name of every person to whom such lands or houses or any
part thereof were underlet, and the amount of rent pay
able in each case. The rule then proceeds to declare that
every such return and rent-roll shall be conclusive evidence
against the person making such return in any suit for the
recovery of rent as to the amount payable by any tenant
included in such rent-roll for the period to which such
return applied (the revenue year immediately preceding
the year of assessment of the tax); and shall also be con—
clusive evidence against him in all other actions or suits,

unless it shall be proved to the satisfaction of the Court or
ofﬁcer, before whom such return or rent-roll is offered in

evidence, that any statement contained therein is erroneous,
and that the error arose from accident, and not from any
fraudulent intention, in which case the Court or Ofﬁcer shall

not be bound to treat the same as conclusive. The Calcutta

Admissions by a
former
property
missible
after his
ceased.

owner of
are not ad
if m a d e
interest has
-

Income tax re
turns, in general, are
conclusive

evidence

against the maker.
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EVIDENCE (INTERPRETATION or WRITTEN INSTRUMENTs.)
Court, in Tckeit Pookurrum Singk v. Jawalu'r Lall held that
the provisions of this Section apply only to cases in which
the Government interests were concerned, that is to say, the

amount of pecuniary beneﬁt the owner was to derive from
the land or tenure during the period embraced by the
return; and therefore a statement in the return that a certain

tenure was a perpetual one would not bar the plaintiff from
asserting that it was for life only.--( 2. Rev. Gin. and
Grim. Reporter, 1). 300. )
Interpretation of
pritten instrument.

In conclusion, the following dicta on the interpretation
of written instruments when admitted in evidence may be
given here. " 1f the provisions ( of the deed before the
Court) be clearly expressed ” observed Lord Cottenham in
Lloyd v. Lloyd, “ and there be nothing to enable the Court
to put upon them a construction different from that which
the words import, no doubt the words must prevail ; but if

the provisions and expressions be contradictory, and if there
be grounds appearing upon the face of the instrument,
affording proof of the real intention of the parties, then, that
intention will prevail against the obvious and ordinary mean
ing of the words. If the parties have themselves furnished
a key to the meaning of the words used, it is not material by

what expression they convey their 1nteution."*—( Broom’s

Legal Maxims, p. 529. )
Use of technical
expressions

document.

in

a

When technical expressions occur in a document they
must receive their legal meaning, unless it be clear from the
perusal of the whole instrument that they not so used.—
(Broom’s Legal ZlIazims, p. 546. ) For the interpretation
of documents by the aid of custom and usage, see the next
Chapter of this work.

How far the re
Where the words in the operative part of an instrument
citals nfa deed are
are clear and unambiguous they cannot be controlled by the
to be looked at in
recitals of the deed, but when this is not the case, the
interpreting it.

recitals, and other parts of the deed may be looked at to
ascertain the intention of the parties, and it is a rule that
“ however general the words of a covenant may be if stand
ing alone, yet if from the covenants in the same deed it is
plainly and irresistibly to be inferred that the party could
not have intended to use the words in the general senses
which they import, the Court will limit the operation of the
* The true construction of the agreement depends upon the ordinary
meaning of the words used ; and if those words he plain and unambiguous

it is quite clear that they must not be explained away by extrinsic evidence,
and still less by mere reasoning from probabilities.

There is no duty of a.

Court of Justice more imperative than that of upholding contracts into which
parties have voluntarily entered under no mistake of fact.—(1. b‘tokes’ Madrdl
Reports, 17. 264. )
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general words."—( Broom’s Legal Maxims, p. 556.) The
whole of Chapter VIII of the Legal Maxims deserves to be
carefully studied with regard to the interpretation of written
instruments. See also Broom’s Commentaries on the Common
Law, pp. 4—7, on the interpretation of statutes, and 2. Madras
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High Court Reports, p. 322, on the use of the preamble in
construing an Act.
“ I adhere most strongly," observed Holloway J. in
Manda Uhetti v. Timmaju Hensu, “to the opinion that where
a. rule of law indisputably exists, it is the duty of judges not
to fritter it away upon the specious pretence of bringing

rules of law into harmony with what they may consider the
requirements of society. If they be wr0ng in their view of
such requirements, as is by no means unlikely, the evil done
is unmixed : if right. the mischief still predominates over the
good because it prevents that systematic reform from which
alone good can result. Such systematic reform is for the

Legislature."—( l. Stokes’ Madras Reports, p. 38. )

PART III.
As the admissibility of evidence is frequently materially

aﬁ'ected by the Registration Law, those portions of the
Registration Act now in force which treat of the qfects of
registration are here given.
By notiﬁcation No. 1465 of October 5th 1867 the Punjab
Extension of Act
Government extended Act XX of 1866 to the Punjab, with XX of 1566 w a:

eﬂject from the 1st day of January 1868.

Punjab.

1

ACT XX OF 1866.
An Act toprovidefor the Registration of Assurances.
II. In this Act—unless there be something
repugnant in the subject or context—
“ British India” denotes the Territories which

are or may become vested in Her Majesty, or Her
successors by the Statute 21 & 22 Vic., cap. 106,

entitled “ An Act for the better Government of
India,” except the Settlement of Prince of Wales’

Island, Singapore and Malacca:

Inlerprelalion
clause.
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Year and Mouth.

ACT gﬁpgjaes,

“Year” and “Month” respectively mean a
year or month reckoned according to the British
Calendar:

Section.

“ Section” denotes a Section of this Act :

Lease.

“ Lease” includes a counterpart, a kabuliyat,
an undertaking to cultivate or occupy, and an
agreement to lease ; but not a, putta or muchalka,

as respectively deﬁned in Section 3 of Act No,
VIII of 1865 of the Governor of Fort St. George
in Council, executed in the Madras Presidency :

_
“Will” includes a codicil and every writing
making a voluntary posthumous disposition of

Will.

property :
Instrument.

“ Instrument” does not include a Will nor an
Authority to adopt :

Obligation.

“ Obligation” denotes any instrument by which
one person (hereinafter called the obliger ) binds

himself absolutely or conditionally to pay money
to another person (hereinafter called the obligee),
and includes a Bond, a Bill of Exchange, a Hundi

and a Promissory Note :
signed.

“ Signature” and “signed” include and apply
to the afﬁxing of a mark :_

Immoveable Pro
perlg.

“ Immovable Property” includes land, build
ings, rights to ways, lights, ﬁsheries or any other

Signature

and

beneﬁt to arise out of land, and things attached to

the earth or permanently fastened to anything
which is attached to the earth; but not standing
timber, growing crops nor grass :
Moveable Proper
1g.

“Moveablc Property”includes standing timber,
growing crops, grass, fruit upon trees, and property

“Cl-£395.18“, 1
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of every other description, except immoveable pro
perty :

‘

“ Book” includes a portion of a Book and also
any number of sheets connected together with a
view of forming a Book or portion of a Book :

Book.

“ Endorsement” and “ Endorsed” include and
apply to an entry in writing by a Registering Olli
cer on a rider or covering-slip to any document
tendered for registration under this Act :

Endorsement and
Endorsed.
'

“ Representative” includes the guardian of an
Infant and the Committee or other legal curator of
a Lunatic or Idiot :

Representative.

“ Oath” includes a solemn aiﬁrmation :

Oath.

“ Imprisonment” means imprisonment of either
description as deﬁned in the Indian Penal Code :

Imp-isonment.

“ Person” includes any Company or association
or body of persons whether incorporated or not :

Person.

“ Addition” means the place of _residence, and
the profession, trade, rank or title
son described :

Addition.

any) of a per

Words in the singular number include the
plural; words in the plural number include the
singular, and words importing the masculine gen

0f singular and
plural,
masculine
andfeminine word-1.

der include the female ;

And in any part of British India in which
this Act operates, “ Local Government” denotes
the person authorized by law to administer the
Executive Government in such part : “ High Court”
denotes the highest Civil Court of appeal therein:
“ District Court” means the principal Civil Court

of original jurisdiction in a District, and. includes

Local

Govern

ment.

High Court.

District Court.
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the High Court in its ordinary original Civil juris
Civil Court.

diction ; and “ Civil Court” includes a Revenue
Court, but not a Court for the relief of insolvent
debtors :

General Registry
“ General Registry Ofﬁce” includes a Branch
00m
General Registry Otﬁce :
DDishl-ict and Subuh

“District” and “ Sub-District” respectively

.

.

10

.

mean a District and Sub-District formed under this
Act.

Irma-“mm

of '

XVII.

The instruments next hereinafter men

iﬁfnpteiiiijf' tioned shall be registered, provided the property to
which they relate shall be situate in a District in
which, and provided they shall have been executed
on or after the date on which the said Act No. XVI

of 1864 or this Act shall have come or shall come
into operation : (that is to say) :—
1. Instruments of gift of immoveable property:
A" deed, of We

In Putana Kolita v. Mutia Kolita, the Calcutta Court

of immoveable prp- ruled that as the words “ instruments of gift of immoveable
P"!!! "We! be "8*" property ” are not qualiﬁed in any way, it follows that all
m'd'
such instruments must be registered, whatever be the value
of the immoveable property.-( 2. Bengal Law Reports,
Appendix, 19. 46.)

2. Instruments (other than an instrument of
gift) which purport or operate to create, declare,
assign, limit or extinguish, whether in present or
in future, any right, title or interest, whether vested
or contingent, of the value of one hundred rupees
and upwards to or in immoveable property ;
when, an gm”.
namah is inadmisaible, 01'1" evidenqe
$“1}8100k;’lth“‘ "l:
Jézgﬁm'fb: of; of
sale or mortgage.

Where a deed of sale had been registered but it was
averred by the defendant that the transaction was really
only a mortgage, in proof whereof he produced an unregis—
tered ikrarnamah said to have been executed at the same
time, the Calcutta Court ruled that, though this ikrarnamah
had been correctly rejected as inadmissible in evidence, the

ne'rzgrégieee, ]
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Judge had done right in looking at other and independent
evidence, such as that respecting possession, adequacy of
consideration, &c., and in ﬁnding on the acts and conduct
of the parties that the transaction was a mortgage and not
a sale—Sheiin Parabdi Sahani v. Muhammad Hosseiu.—( l.
Bengal Law Reports, Civil Appeals, 12. 37. )
Where a money bond also pledges land as a collateral

Au unregistered

security, its registration is optional under Clause 7 Section bond pledging land

18, and the fact of its not being registered does not prevent
it from being received in evidence in a suit to recover the
money only.-Udaya Chanel Jana v. Niti Mandal.—( 9. W.
Reporter, Civil Rulings, p. 111. ) This decision was on a re
ference from a Small Cause Court, but the principle was also
held to apply in Gopal Prasad v. Nandarani- to similar suits
when brought in the. District Courts.—( 1. Bengal Law Re
ports, Civil Appeals, p. 192. ) In like manner a Full Bench of
the Agra Court has held that an unregistered bond, contain
ing a condition that the lender in default of payment is to be
put in possession of certain lands, is admissible in evidence
in a suit simply to recover the amount of the loan.—Eskree
Rai v. Bindat Rai—(4. North West High Court Rulings, p. 60) ;
and again, at p. 170 of the same Reports. An opposite view
however appears to have been taken by the Bombay Court ;
See 4. Reid’s Bombay High Court Reports, Civil Appeals, p. 79.

as security is admis
sible in a suit to re
cover the money.

XVII.— Clause 3. Instruments which acknow
ledge the receipt or payment of any consideration,
on account of the creation, declaration, assignment,

limitation or extinction of any such right, title or
interest, and

4!. Leases of immoveable property for any
term exceeding one year:
Provided that the former part of this Sec
Exception ofcom
position-deeds.
tion shall not apply to any Composition-deed, nor
to any instrument relating to shares in a Joint
Stock Company, notwithstanding that the assets of
such Company shall consist in whole or in part of
immoveable property, nor to any endorsement upon
or transfer of any debenture issued by any such And of transfers
of shares and deben
Company : Provided also that, so far only as regards tures in Land Cams
the Territories respectively under the Governments ponies.
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I

ACT
sects.
xx oslelge',
17 an

of the Lieutenant Governors of Bengal and the
North-\Vest

Provinces,

the local

Government

may, by order published in the Ofﬁcial Gazette,
exempt from the operation of the former part of
this Section any leases of immoveable property,
executed in any particular District or part of a
District, the terms granted by which shall not ex
ceed two years, and the annual rents reserved by
which shall not exceed ﬁfty rupees.
A suit for rent , Where the defendant admitted the plaintiff"s title as land
ought not to be dis lord and also the amount of the rent, but pleaded payment
missed because the of that sought to be recovered, the fact of the lease not hav
lease is not regis ing been registered was held no sufﬁcient cause for the suit
tered if the produc
tion of the document being dismissed, since the objection as to non-registration
is not required by would only arise when the document had to be tendered in
the pleadings.
evidence upon any disputed point, whereas this case could

proceed on the pleadings whether the lease were produced or
not.—Sai_1/ad Raza Ali v. th'kun Khan.-( 7. W. Reporter,
Civil Rulings, p. 334.)

For the modiﬁcation of the provisions of this Section by
more recent legislation, see Act XXVII of 1868, at the end
of this Section.
Documents 0 f
which the registra
tion is optional.

XVIII.

Any of the documents next herein

after mentioned may be registered under this Act ;
(that is to say) :—
_

1.

Instruments which purport or operate to

create, declare, assign, limit or extinguish, whether
in present or in future, any right, title or interest,

whether vested or contingent, of a value less than
one hundred rupees to or in immoveable property:
2. Instruments which acknowledge the receipt
or payment of any consideration on account of the
creation, declaration, assignment, limitation or ext

tinction of any such right, title or interest a

ACT §e§,_°,§_'°°°' ]
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3. Leases of immoveable property for any term
not exceeding one year, and the pattas and much
alkas referred to in Section 2:
4. Awards relating to immoveable property :
5. Instruments which purport or operate to
create, declare, assign, limit or extinguish, any
right, title, or interest to or in moveable property :
6. Wills or Authorities to adopt a son.
7. Acknowledgments, Agreements, Appoint
ments, Articles of Partnership, Assignments,
Awards, Bills of Exchange, Bills of Sale, Bonds,
Compositiomdeeds, Conditions of Sale, Contracts,
Covenants, Grants, Instruments of Dissolution of

Partnership, Instruments of Partition, Powers of
Attorney, Promissory Notes, Releases, Settlements,
Writings of Divorcement, and all other documents

not hereinbefore mentioned.
It has been clearly laid down that execution and regis—

Registration is no!

tration are not conclusive evidence of the payment of the
consideration, even when the deed sets forth that it has been

conclusive that the
consideration
has
been paid albeit it
be so set forth in the
deed.

paid, since a. little experience will shew that both frequently
take place on the faith that the money will be afterwards
paid ; and indeed where there are circumstances of suspicion
connected with the transaction, it may be the recital will

not be deemed sufﬁcient reason even for casting the onus on

the’defendant. To avoid the unsatisfactory course of having
to admit evidence in reply, it is therefore the better course,
when the consideration is denied, to call on the plaintiff in
the ﬁrst place to give evidence in support of the recital in

the deed, although in an ex parte case when no suspicion is
raised, proof of execution and registration may be sufﬁcient
to support a. decree.*—( 3. Punjab Record, (Jase 1V0. 80. )
' A very interesting paper on this Chief Court ruling will be found in the
Selected Papers of the Punjab Law Society for 1868, p. 179 There the
writer comes to the conclusion that the true law of presumption in those
cases is that “ every recital in a bond or other deed that consideration
has been paid, is primd facie evidence of receipt, i. 6., it raises a presumption,
which is however rehuttnble : in the case of registered documents, especially
where an admission has been made before the Registering Oﬂicer, the pre sumption becomes a very strong one, and it is for the party denying the can.
sideretion to shew in the first instance that none passed." Further on the
writer remarks that if there be suspicious circumstances, either stated by the

1041
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See too, 2. Punjab Record, Case No. 99; 1. North West High
Court Reports, p. 160; Macpherson on Mortgages, p. 76; Addi
son on Contracts, p. 1022.

For the case of unregistered bonds pledging land as
additional security, see above under Clause 2 Section XVII.
Time from which
registered document
operates.

XL‘fII. A registered document shall operate
from the time from which it would have commenced
tooperateif no registration thereof had been required
or made, and not from the time of its registration.

In order to prevent a registered deed from operating it
A fraudulent deed
acquires no force is necessary to show that it was fraudulently executed, and
merely by being re that the party taking under it was wilfully and intentionally
gistcred.

a party to the fraud, or at least that it was executed without
consideration with a view to defeat rights arising from an un
registered transaction.—Ram Chand Kumar v. Madku Sudan

lilazumclar.-—( 7. WV. Reporter, Civil Rulings, p. 119. ) Indeed
where fraud is charged the defendant ought to state not only
that the document was fraudulent, but should set forth the
way in which the fraud was intended to be carried out
against him, and if he content himself with mere general

allegations which commit him to nothing he has no right to
complain if the Courts do not expressly raise the issue.—

Boikanthanatli Sett v. Bussick Latt Barmana.—( 10. IV. Repor
ter, Civil Rulings, p. 231. ) In delivering his judgment in
Sheikh Rahmatullah v. Sheikh Sariutultah Kagghi, Peacock C.
J. observed—“ 1 am ready to admit that under Section 50
of the Registration Act, the word ‘ instrument' refers to

an honest bondﬁcle instrument, and does not include a fraud
ulent one. If a man should get a fraudulent deed regis
tered before an honest one, he could not under Section 50
rely upon that document as an instrument. It is a well
recognized maxim of law that no man can gain title by
fraud.”—(1. Bengal Law Reports, Full Bench Rulings, p. 82.)
See too 1. W. Reporter, p. 314.
Registered instru
ments relating to
property to tat: e
eﬂ'ect against oral
agreements.

XLVIII. All instruments duly registered under
this Act and relating to any moveable or immoveable

property, shall take effect against any oral agree
ment or declaration relating to the same property.
defendant or observed by the Court, it may be that the primd evidence for
the plaintiﬁ‘ is more or less rehutted, in which case there will be sufﬁcient

reason to shift back the onus on to plaintiff to prove payment. The conten
tion of this paper seems to we strongly supported by a Madras case given in
2. hadras High Court Reports, p. 174.
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XLIX. No instrument required by Section
XVII to be registered shall be received in evidence
in any Civil proceeding in any Court, or shall be
acted on by any Public Servant as deﬁned in the
Indian Penal Code, or shall affect any property com
prised therein, unless it shall have been registered
in accordance with the provisions of this Act.
The introduction of the present Registration law does
not invalidate bonaﬁde transactions which took place under
the old law, when under that law registration was not com—
pulsory on the class of documents under which title is now

105

Eject of non-re
gistration of doom
ments required to be
registered.

The present law
does not invalidate
unregistered docu
ment executed before
its introduction.

claimed : and this, notwithstanding the former document

may have been, and was not, presented for registration under
the provisions of Section 100 of the Registration Act.*—
'Girg'fa- Singh v. Girz'dhuri Singh.—( 1. Bengal Law Reports,
Civil Appeals, )1. 14. ) So if a document, as a bond, for
instance, for more than Rs. 50, required to be registered
under the former law in force when it was executed, but

need not to be so according to the provisions of this Act, its
non-registration will be no bar to its being given in evidence
in a suit instituted after this Act came in force—Maya, Dass
V. Koulnain.—(4. Puiy'ab Record, Case No. 46. )
In a suit upon a deed which created an interest in im—
moveable property, but had not been registered as required
by law, the Madras Court ruled that as the document was

admitted by the defendant, its production was unnecessary,
and that the plaintiff was entitled, notwithstanding the
defect of non-registration, to whatever relief the effect of
the plaint and answer taken together Would entitle him to.—
.Cbedambaram Che/ti v. Karunalyavalanyapuly Taver.—( 3.

A decree may be
passed on the defem
dants although non
regietration might
have been fatal to
the suit otherwise.

Aladras High Court Reports, 1). 342. )

“‘ C.

Anything contained in this Act to the cont

Time for regis
tering instruments

rary notwithstanding, every instrument of the kinds

executed

mentioned in Sections XVII and XVIII, which

Territories before
extension of this
Act.

vshall have been executed in any such part of British
India before the date on which this Act shall come
into operation therein, shall be accepted for regis~
tration if it be duly presented for registration within

twelve months from such date.
4

in

such
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Following the authority of the case of Rakmatullah v.
Sariutulla/t, given in the next para of these remarks, the

Chief Court has ruled that if a party come into Court
relying on a document, which is inadmissible under the
Registration Law, he cannot prove his case by secondary
evidence, the reduction of the contract to writing forming
a complete substitution, and wholly extinguishing the parol
Obligation which may have previously existed. This over
rules the Judicial Commissioner's Ruling No. 44 in
Thornton’s Small Cause Court Manual, p. l74.—Maya Dass

v. Koulnain.—( 4. Punjab Recoi d, Case .No. 46.)
If registration be
In Shel/ch Rahmatullak v. Sheila/i Sariutullah Kagghi,
rqfused the party four out of a Bench of ﬁve Judges of the Calcutta Court
aggrieved should ap ruled in a case, in which registration had been refused owing
peat.

to a dispute between the parties before the Registering
Oﬂicer as to the force of the instrument, that so long as the
deed remained unregistered, the Courts could not in any

civil proceeding act upon it, or receive it in evidence, or give
it any effect : that the plaintiff ought to have appealed from
the refusal to register under Sections 82 to 84 of the Regis
tration Act, and that not having done so the Civil Courts
could not remove the cloud from his title by giving him a
declaration of right to the property comprised in the unre
gistered conveyance.—( 1. Bengal Low Reports, Full Bench
Rulings, p. 58. ) This decision appears to shake the force of
a case reported in 9. W. Reporter, Civil Rulings, p. 351.
If a party refuse
Where the obligor or grantor fraudulently refuses to
to re ieter, a suit register, the Agra Court ruled that the Registration Act then
will ie to enforce
in force ( Act XVI of 1864 ) “contained nothing to limit or
speciﬁc
perfor

malice.

affect the right conferred by law on a purchaser to enforce
speciﬁc performance of the contract of sale, and that the
Code of Civil Procedure in the Sections relating to decrees
and the execution of decrees has made sufficient provision for
compelling a complete performance of the contract, whether
by execution of a conveyance or by its registration, or other
wise.”—( 1. North West High Court Full Bench Rulings, p. 148.)
This decision seem applicable to the present law, as the terms
used in both Acts are very similar. See also 8. W. Reporter,
Civil Rulings, p. 423. But where the document is one whose
registration is optional, and the contract contains no express
condition for registering, the Calcutta Court has held that a
suit does not lie against the vendor or obligor to enforce
rem'stration.—Mztssumat Surnam Batti v. Budhesari.—-( 10.

W. Reporter, Civil Rulings, p. 313. )
Registered 1'nstr'u

ments relating to im
moveable; of which
the registration is

optional to take eﬂ‘ect

And again, 17. 360,

L. Every instrument of the kinds mentioned
in Clauses 1, 2 and 3 of Section XVIII shall, if duly
registered, take effect, as regards the property com

"1552,2396' ]
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prised therein, against every unregistered instru
ment relating to the same property, whether such
other instrument be of the same nature as the
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against unregistered
instruments.

registered instrument or not.
LI.

Suits to recover money lent or interest,

or for the breach of any contract, may be brought
within six years from the time when the cause of

Period of limita
tion in suits under a
registered

written

contract for money
tent or interest or
breach of contract.

suit arose, in every case in which there is an en

gagement or contract in writing, provided that such
engagement or contract be duly registered under
this Act.
LII. Whenever the obligor and obligee of an
obligation shall agree that, in the event of the
obligation not being duly satisﬁed, the amount
secured thereby may be recovered in a summary

Record of agree
ment that amount
secured by an obli
gation may be reco
vered summarily.

way, and shall at the time of registering the said
obligation apply to the Registering Ofﬁcer to record

the said agreement, the Registering Oﬂicer, after
making such enquiries as he may think proper,
shall record such agreement at the foot of the en

dorsement and certiﬁcate required by Sections 66
and 68, and such record shall be signed by him and
by the obligor, and shall be copied into the Regis
ter Book No. 1 or No. 6, as the case may be, and

shall be primdfacie evidence of the said agreement.
LIII. Within one year from the date on which
the amount becomes payable, or, where the amount
is payable by instalments within one year from the
date on which any instalment becomes payable, the
obligee of any such obligation registered with such
agreement as aforesaid, whether under the said Act

No. XVI of 18641 or under this Act, may present 0.

Enforcement
such agreement.

of
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petition to any Court which would have had juris~
diction to try a regular suit on such obligation for
the amount secured thereby, or for the instalment

sought to be recovered.
Stamp on petition.

The petition shall, where a stamp is required
by law, bear a stamp of one-fourth the value pre
scribed for a plaint in such a suit, and may be
amended by permission of the Court, and the state

ments in the petition shall be veriﬁed by the peti
tioner in the manner required by law for the veriﬁ
cation of plaints.
On production in Court of the obligation and
of the said record signed as aforesaid, the petitioner
shall be entitled to a decree for any sum not exceed
ing the sum mentioned in the petition, together

with interest at the rate speciﬁed ( if any ) to the
date of the decree, and a sum for costs to be ﬁxed
by the Court.
Decree.

In summary ap

Such decree may be enforced forthwith under
the provisions for the enforcement of decrees con
tained in the Code of Civil Procedure.
The Calcutta High Court. in .Krz'sto Kishore Ghose v.

plication! the Court Brojrma/h Mazumrlar, ruled that “in cases of application to a
ought not to summon Court under Section 53 Act XX of 1866, the Court ought
the obligor.
not to summon the defendant ; the intention of the Act being

that the applicant should merely, on production of the obli

gation and the record duly signed obtain a decree for the
sum mentioned in the petition, or any less sum which may
appear to be due, with interest and c0sts."--( 6. W. Reporter,
Civil References, p. 11. )
A bonded debt be

The Calcutta Court has held that two cases only are

coming wholly due provided for under this Section, viz. one where the whole
on failure of the due amount of the obligation becomes due; and the other,
payment of instal

where any instalment, when the amount is payable by in

ments is not recover

able hy summary stalments, becomes due ; but the third case is not mentioned,
process under this viz. where the amount of a bond payable by instalments

Section.

becomes due through an instalment not having been paid,
and therefore a sum so falling due cannot be recovered by

Eetition in a summary way under this Section 53.—( 2. Bengal
luv-Reports, Original Jurisdiction, f).-15L») . t
.
A .

ACT XX OF 1866, ]

REGISTRATION LAW.

sects. 53 J- 54.

A party taking proceedings under these Sections must
produce the original bond ; he cannot on the averment that
the original is lost, ﬁle a copy only. In such a case of the
deed itself not being forthcoming the obligee must proceed
by regular suit.—Sriram Rog Chowdhry v. Kalimadi ZlIuollah.
—( 9. W Reporter, Givil Rulings, p. 4-77. )
The true construction of Section 52 does not require
the Registering Ofﬁcer to record the agreement of the parties
with his own hand.

.l,

,

produ me original
instrument.

,The

agreement

need not be

recor

by the Regis
The Calcutta COurt also ruled, on ded
trar with his own

occasion of the same reference, that the document with the
endorsement of registration and the agreement recorded
thereon becomes a record, and is of itself primtifacie proof
of the registration of such document and further agreement,
without proof of the signature of the Registrar as to either

hand.

matter, though the Court, if it see cause, can require fur

ther evidence.—Habibo Sobair v. IlIir Hossnin All.—( 5. W.
Reporter, Small Cause Court References, p. 14. )
Where the registered instrument does not provide for

the payment of interest, none should he allowed when it

Interest should not
be given by the de
crne when not

re

comes to be enforced by the procedure of these Sections as a
decree of COlth.——Kllllu Ram Babu v. Durga Nath Taluadar.
-—( 10. W Reporter, Civil Rulings, p. 175. )

cured by the deed.

B having given his creditor a bond payable in three
months, which had been registered and made recoverable in
a summary way, was unable to meet his liability, and in
order to obtain further time executed a mortgage of certain
property as additional security, and the Court held that this
fresh security did not work a merger; since it was not c0—

Taking an addi
tional security does
not destroy a previ
ous right to recover
by summary process.

extensive with the former one, and as it did not appear to
have been given in satisfaction of the ﬁrst, the creditor on

the expiry of the additional grace could proceed to enforce
his bond by summary process—Ram Gopal Law v. Blaguiere.
-—( l. Bengal Law Reports, Original Side, p. 35. )
A summary application under Section 53 cannot be
entertained at the suit of the assignee of the obligee.—Gour

Summary
0
ceedings can on y be
Mohun Dass v. Ram Rnp Maznmdar.—( 10. W Reporter, Civil taken by or against
the original obligee
Rulings, p. 84. ) Nor can the summary proceedings be taken and
obligor.

against the heir of the obligor.—Ram Narayan Dass v.
Srimanth Porlrlar.—( 9. W. Reporter, Civil Rulings, p. 498.)
See too 3. Madras High Court Reports, p. 199.

LIV. In any proceedings under this part of
this Act, the Court may order the obligation sought
to he proceeded upon to be forthwith deposited
with an Ofﬁcer of the Court, and may furtherorder

Power to order
obligation to be de
posited in Court.
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that all proceedings shall be stayed until the plain
tiﬁ' shall have given security for costs thereof.
Court may, under
special circumstan
ces, set aside decree.

LV.

After decree, the Court may under special

circumstances sat aside the decree, and if necessary

stay or set aside execution ; but there shall be no
appeal against any decree or order made under
Section LIII, Section LIV, or this Section.
Reasons for re
fusal to register to
be recorded by Re
gistrar 0r Sub- Re
gish'ar.

LXXXII. Every Registering Ofﬁcer who shall
refuse to register a document, except one which he
has a discretion to refuse to accept for registration,

or except one which he has refused to register
solely because the property to which it relates is
not situate within his District or Sub-District, shall
make an order of refusal, and record his reasons for
such order in his Book No. 2, and endorse the words
“ Registration refused” on the document; and on

application made by any person executing or claim
ing under the document, and on his furnishing a
stamped paper of the value of eight annas, shall
without unnecessary delay give him a copy of the
reasons so recorded. No Registering Ofﬁcer shall
accept for registration a document so endorsed, un
less and until an appeal shall have been presented
under the provisions herein contained and decided
in favour of the appellant.
Registrar

may

alter or revise or
ders of Sub-Regis
trar refusing reg is
lratiun.

LXXXIII. Appeal shall lie against an order
of a Sub- Registrar refusing to admit a document to
registration (whether the registration of such docu

ment is compulsory or optional) to the Registrar
‘ to whom such Sub-Registrar is subordinate, if pre.

sented to such Registrar within thirty days from
the date of the order, and the Registrar may
reverse or alter such order. Provided that, when-_

,,,,A,EI_,Z(Z§%F,-lggﬁ;,,_ ]
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ever the Registrar shall himself as Sub-Registrar
have passed the order appealed against, the appeal

shall lie to the Registrar General. Any Registrar
or Registrar General who shall refuse to direct the
registration of any document, shall make an order
of ref'usal and record the reasons for such order in
his Book No. 2, and on application made by any
person executing or claiming under the document,
and on his furnishing a stamped paper of the value

‘of eight annas, shall without unnecessary delay
give him a copy of the reasons so recorded.
LXXXIV. If a Registrar or Registrar General Procedure when
Registrar or Regis
shall under Section LXXXII make an order of refu- "I" General "wa
.
_
.
to register or direct
sal to register any document referred to 1n Sect1on registration nfdocv
_
.
menLr falling under
XXIX, or 1f a refusal to register shall have been Section XVII or
made under Section XV of Act XVI of 1864,, or if $121122; gagglgi:

he shall under Section LXXXIII on appeal make
an order of refusal to direct the registration of such
document, it shall be lawful for any person claiming
thereunder, his representative, assign or agent,
authorized as aforesaid, within thirty days after
the making of such order of refusal, to apply by
petition to the District Court, in order to establish
his right to have such document registered.
The petition shall be in the form contained in
the Schedule“ to this Act, or as near thereto as cir
“ SCHEDULE.

Form of petition under Section LXXXIV.
Flam?
8 antral.

To the Judge of the District Conrt of
The
day of ,
186 .

ect. 8 lions“!
[ 5‘"
' Schedule;
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cumstances will permit, and shall be accompanied
by copies of the reasons recorded under Sections
LXXXII and LXXXIII, and the statements in the

petition shall be veriﬁed by the petitioner in
manner required by law for the veriﬁcation of
plaints, and the petition shall, where a stamp is
required by law, bear a stamp of eight annas, and
may be amended by permission of the Court.
The document shall be admissible in evidence
on the presentation and hearing of the petition,
The petition of A. B. of
Sheweth :—
1. That by an instrument dated the
day of
and
made between C. D. of the one part and your petitioner of the other
part, certain lands were conyeyed to your petitions! absolutely.
2. That such instrument was executed by the said C. D. on the
day of
186 .
8. That the property to which such instrument relates is situate
in the Sub-District of the Sub-Registrar of
and in the
District of

4.

That on the

day of

your petitioner presented

the said instrument for registration under “ The Indian Registration
,Act, 1866," in the Ofﬁce of the said Sub-Registrar, and on such presen—

tation the said O. I). appeared personally before the said Sub-Registrar,

and admitted the execution of the said instrument [or and falsely denied
the execution of the said instrument].
5. That the said C. D. is personally known to the Sub-Registrar
[or adduced evidence that he was the person he represented himself to
be, or That your petitioner adduced evidence that the said C. D. was the

person he represented himself to be].
6. That the said Sub-Registrar thereupon made an order of re
fusal, dated the
day of .
186 , to register the said
instrument, and gave your petitioner a copy, which is ﬁled herewith, of
the reasons for such order.
.
7. That your petitioner on the
day of
appealed
to the Registrar of

, against such order.

8. That the said Registrar thereupon made an order of refusal,
to direct the registration of the said
dated the
day of
instrument, and gave your petitioner a copy, which is ﬁled herewith, ot
the reasons for such order.
9. That the reasons referred to in paragraphs 6 and 8 are, as your
petitioner submits, insuﬂieient, [or That your petitioner has complied
with the requirements of the said Act so far as it has been possible for
him to do so].

Your petitioner therefore prays that your Honor will order the said
Sub-Registrar to register the said instrument.
Form of veriﬁcation.

I, A. 13., the petitioner named in the slime petition, d0 delarc that
what is stated therein is true to the best of my information and belief.
'

( Signed)

A. B.“

A°T§,¥,%§_‘°°°' ]
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anything hereinbefore contained to the contrary
notwithstanding.

The Court shall ﬁx a day for the hearing of
the petition, not less than two days after the service
next hereinafter mentioned, and shall direct a copy
of the petition, with a notice at the foot thereof of
the day so ﬁxed, to be served on the Registering
Ofﬁcer, and on such other person (if any) as the

Court shall think ﬁt; and the provisions of the
Code of Civil Procedure as to the service and en
dorsement of summonses shall apply, mutatis mu

lana'is, to copies of petitions under this Section.
On the day so ﬁxed as aforesaid, the Court

may, if it shall think proper, and if the require
ments of the law for the time being in force have

been complied with on the part of the petitioner,
so as to entitle the decument to registration, order
such Registrar or Registrar General to register the

document, or to direct its registration in the proper
manner, and he shall thereupon obey such order,
and shall, so far as may be practicable, follow the

procedure prescribed in Sections LXVI, LXVII and
LXVIII, and (provided the document be duly pre
sented for registration within thirty days after the
making of such order) the registration pursuant to
such order shall take effect as if the document had

been registered when it was duly presented for
registration to the Ofﬁcer so refusing as aforesaid.
Provided that when the Oﬁicer presiding over
the District shall himself as Registering Oﬂicer
have made any order appealed against under this
Section, the petition shall within sixty days after

113
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the making of such order be presented to the High
Court, and the provisions contained in the former
part of this Section shall, mutatis mutandis, apply

to such petition and the order (if any) thereon.
The fact of a deed

If the Registrar have no doubt that the instrument

containing recitals really has been executed by those by whom it purports to
regarding the rights
have been executed his clear duty is to register it. If the
of strangers is not
reason for refuing deed contain recitals, those recitals cannot bind third parties
who are strangers, and who have not executed the deed, nor
registration.

can the rights of such third parties be legally in any possible
way affected by them ; the existence therefore of such
recitals in the instrument is in nowise a sufﬁcient cause for
refusing registration.—-Matakdhari Lull v. Shaikh Fazl
Hussein.—( 6. W. Reporter, Miscellaneous Rulings, p. 131. )
Neilher is a dis
pute as to the pay

The duty of the Registrar is Set forth in the 36th Sec
tion of the Registration Act-,* and under its provisions he

ment of the conside
ration.

Enquiry before
registratiI-n by the

* XXXVI.

Subject to the provisions contained

Registering Ojicer. in this Section, and in Sections LXXVI, LXXX,
LXXXIV and LXXXIX, no document shall be

registered under this Act, unless the persons execut
in g such document, or their representatives, assigns
or agents, authorized as aforesaid, appear before the
Registering Ofﬁcer. He shall thereupon enquire
whether or not such document was executed by the
persons by whom it purports to have been executed,
and, in the case of any person appearing as a
representative, assign, or agent, satisfy himself of

the right of such person so to appear.
If all the persons executing the document
appear personally before the Registering Ofﬁcer
and are personally known to him, or if he be other
wise satisﬁed that they are the persons they repre
sent themselvcs to be, and if'they all admit the
execution of the document;

Or, in the case of any person appearing by a
representative, assugn or agent, if such rcpcsenta

tive, assign or agent shall admit the execution 5
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is not warranted in refusing to register simply because the
parties are at variance as to whether the consideration have

been paid in full or not.—( 1. Bengal Law Repurts, Original
Civil Side, p. 47. )

‘

Requisitesfor re
gistratianunder Sec
compliance with which registration is prohibited, are, ﬁrsl, tion 21.

The Madras Court has held that the two things which
by Section 21 are absolutely required as conditions, without

that the instrument shall contain a description of the pro—
perty sufﬁcient to identify it, and, secondly, that if the
instrument contain a map or plan, then acopy or copies
of that map or plan shall accompany the instrument, when
presented for registration; while the other provisions of
the Section are directory only, indicating the intention of
the Legislature as to the kind of description ordinarily to
be required, but not importing the absolute necessity of
strict compliance therewith, in order to entitle an instrument
to registration, if the description which is given be Sufﬁcient
to identify the property. And cousquently a District Court
at any rate, when acting under this Section is bound to
satisfy itself whether the description be sufﬁcient for iden
tiﬁcation, notwithstanding the

failure

to

supply

some

particular point mentioned in Section 21 or in the Rules.—
Case of Narainaswami Pillai.-—( 4, Madras High Court
Reports, p. 91.) In a subsequent case, at p. 101 of the
same Reports, the Court held that where two instruments

are contained on the same paper, and relate to the same

Or, if the person executing the document
shall be dead, and his representative, assign or

agent, shall not appear before the Registering
Ofﬁcer, or shall refuse to admit the fact of execu
tion, but such Ofﬁcer shall nevertheless be satisﬁed
of the fact of execution;

The Registering Ofﬁcer shall register the
document as directed in Section LXVIII.
The Registering Ofﬁcer may, in order to satis
fy himself that the persons appearing before him
are the persons they represent themselves to be,
or for any purpose contemplated by this Act, exa
mine any one, whether summoned or not under

Section XXXVII, present in his Oﬂice.

nners'rnsrrox LAW.
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property, and are both presented for, and in all other
respects are entitled to, registration, it is not a sufﬁcient
ground for refusing registration that in the second document,

the property is described only by reference to the ﬁrst;
even if such reference be not expressly set forth, but has
to be collected from the general language used through the
instrument.
Attendance of the
executing party is
not absolutely neces
sary in proceedings
under this Section
before the District
Court.

It is not necessary that the executing party should
attend in Court pursuance to the notice served on him under
this Section in order to authorize the Court to order the
registration of the instrument, since Section 36 of the Act,
which makes his attendance in general necessary before
the registering ofﬁcer, is in express terms made subject to
the provisions of Section 84. But in case of the executing
party not appearing before the District Court, the same
course should be pursued as when a defendant in a suit does
not appear, and the case is heard ex parte.—( 4. Illudras
High Court Reports, p. 91. )
‘

The District Court
Where from the refusal of the parties, the provisions of
may order registra Sections 66 and 67 of the Act cannot be complied with, the
tion in cases in which registering oﬂicer cannot, without the order of the District
the Registering ofﬁ
cers have properly Court, proceed with the registeration of the instrument.

refined it.

But the language of this Section, which requires the
Registrar to obey the orders of the Court, and to follow the
procedure prescribed in Sections 66, 67 and 68 “ so far as

may be practicable, " shows that the Legislature contempla
ted cases in which a Court might order registration and in
which nevertheless it might be impossible to comply with
the directions contained in those Sections.—( 4. Madras
High Court Reports, 12. 101. )
The order of the
District Court is
not appealable.

There is no appeal from an order of the District Court
made under this 84th Section.-—( 9. W. Reporter, Civil Rut
ings, pp. 123, 283. )

Where a Court has decided, as between the plaintiff
The decision of
the Court as to the and defendant, according to the prmisions of Section 81,
factum of the deeds that the defendant was entitled to obtain registration of a
binds the parties to
certain deed, it is not open to the plaintiff to bring a suit to
the appeal.
obtain a declaration that the defendant had fabricated the
deed and falsely pretended that it had been executed by the
plaintiff' "Ram Chandra Pol v. Bre/zaram Dey.—( 10. W.
Reporter, Civil Rulings, p. 329. )
For further information on this subject the reader is

referred to a useful work on the Registration Law by Mr. Carr
Stephen.
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ACT No. XXVII or 1868.

An Act to exempt certain Instruments from the
Indian Registration Act, 1866.

‘Vhereas it is expedient to exempt expressly
from compulsory registration under the Indian

Preamble.

Registration Act, 1866, certain documents hereto

fore or hereafter executed by or in favour of Go
vernment ; It is hereby enacted as follows :~—
I. Nothing contained in the said Act shall
be deemed to require, or to have at any time re
quired, the registration of any of the documents or
maps comprised in the Schedule hereto annexed.

Scheduled docu
ments memplz'dﬁ'um
Act XX of 1866.

But all such documents and maps shall, for
the purposes of sections forty-eight and forty-nine
of the same Act, be deemed to have been and to be

registered in accordance with its provisions.
II. €uhject to such rules and the previous
payment of such fees as the Local Government
may from time to time prescribe in this behalf, all

Inspectinn

and

copies of scheduled
documents.

documents and maps speciﬁed in the ﬁrst, second,
and third clauses of the said schedule shall be
open to the inspection of any person applying to

inspect the same, and subject as aforesaid, copies
of such documents shall be given to all persons
applying for such copies.
III. A copy of every document mentioned in
the fourth clause of the said schedule and executed
on or after the ﬁrst day of May 1866, shall, in the
case of every such document heretofore executed,
as soon as may be after the passing of this Act,

and in the case of every such document hereafter
executed, as soon as may be after its execution, be

Copies of Mmth
to be ﬁled by Regis
lrar.
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sent by the Local Government to the Registrar or
to every Registrar within whose district the whole
or any part of the immoveable property comprised
in such document is situate, and shall be ﬁled by
him in his Book 1.
This Act 10 be
read with Act XX
of 1866.

IV.

This Act shall be read with and taken as

part of Act No. XX of 1866.
SCHEDULE.
(1).

Documents issued, received, or attested

by any ofﬁcer engaged in making a settlement or
revision of settlement of land revenue, and which
form part of the records of such settlement.

(2).

Documents and maps issued, received,

or authenticated by any ofﬁcer engaged on behalf

of Government in making or revising the survey
of any land, other than waste land, and which

form part of the record of such. survey.
(3).

Documents which, under any law for the

time being in force, are ﬁled, annually by patwaris
or other oﬂicers charged with the preparation of
village records.
(4.)

Sanads, inzim title-deeds, and other do

cuments purporting to be or to evidence grants or
assignments by Government of land or of any in

terest in land, in reward for special services.
_——_

CHAPTER III.
PUNJAB CIVIL CODE.
SECTION III.
Hindu and Mahammadan Law, and Lex Loci.
1.—The Hindoo and Mahomedan Codes, and

the Lex Loci or local custom, or other system of

law, obeyed by any tribe or sect, may be followed
in all matters of civil right, and social importance,
which are not opposed to morality, public policy,
or positive law, and which may not have been pro
vided for by any speciﬁc rule.
The provisions of this Section are based on Section 15
Regulation IV of 1793, which is as follows :—

XV. In suits regarding succession, inheri
tance, marriage and caste, and all religious usages
and institutions, the Mahammadan lawswith respect
to Mahammadans and the Hindu laws with respect
to Hindus, are to be considered as the general rules

The decisions of
(he (‘ourts to be can

formable lo the l'lla
hammadan law with
regard to JIaham
nadans, and to the

Hindu law with re
gard to Hindus for
the cases herein spe
ciﬁed.

by which the Judges are to form to their decisions,
2.—Those who belong to the Sikh persuasion
are, in civil and secular affairs, mly bound by

the Hindu Law.
The Privy Council decided, in the case of Abraham v.
Abraham, that upon the conversion of a Hindu to Christianity
the Hindu law ceases to be obligatory on the convert. He
may by his course of conduct after his conversion shew that

he has renounced his old law, as by intermarrying, and
closely uniting himself with the class known as East Indians,
or he may shew, on the contrary, that he intends abiding by
it in matters with which Christianity has no concern, such as

his rights and interests in, and powers over, property. The
Regulation which prescribes that the decision shall be
according to equity and good conscience, is complied with, in
the case of converts, by deciding according to the usages of

law binding rm

Native Christians.
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‘9 REG. ll OF 1832, "ch 8

the class to which the convert may have attached himself,
and the family to which he may have belonged—(Sutherlaan

gravy Council Judgments pp. 501—512 ; and 1 W Reporter, )1.

3.—-If the parties to a suit belong to different
sects or different tribes, and if the law, which they
respectively observe, should be conﬂicting, with
regard to the point in dispute, then the Judge,
having considered the bearings of both laws on the
particular
case, will decide according to equity
reason.
' and I
The Regulation law on the subject is contained in Sec
tions 8 and 9 Regulation VII of 1832 :—

VIII.

Such part‘of Clause second Section 3v

Clause 2 Section

3 Reg. VIII 1795

Regulation VIII Of 1795, enacted for the province

rescinded.

of Benares, which declares that “in causes in
which the plaintiff shall be of a different religious
persuasion from the defendant, the decision is to

be regulated by the law of the religion of the lat; '
ter, excepting where Europeans or other persons, '
not being either Mahammadans or Hindus, shall
be defendants, in which case the law of the plain
tiﬁ' is to be made the rule of decision in all plaints
or actions of a civil nature,” is hereby rescinded, ‘
and the rule contained in Section 15, Regulatibn
IV of 1793,"E and the corresponding enactment con- J
The rules contain
ed

in

Section

15

taincd in Clause ﬁrst Section 16 Regulation III of
16 Reg. III 1803, 1803, shall be the rule of guidance in all suits
when to be observed. regarding succession, inheritance, vmarriage and.

Reg. IV 1793, and
in Clause 1 Section

caste, and all religious usages and institutions that
may arise between persons professing the Hindu
and Mahammadan persuasions respectively.
f' This Section is given above under Clause 1_.

'15,,9b‘f" 8552 355;? ]
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It ishereby declared, however, that the
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above rules are intended, and shall be held to apply Pliwble- COW-'8 "I
befollowed when the
to- such persons only, as shall be bond ﬁde profes- parties lo_Givil suits
sors of those religions at the time of the applica
tion of' the law to the case; and were designed for
the protection of the rights of such persons, and
not for the deprivation of the rights of others.
Whenever, therefore, in any civil suit the parties to

vsueh suit may be of diﬂ’erent persuasions, when
one party shall be of the Hindu, and the other of '
the Maham-madan persuasion, or Where one or

more of the parties to‘the suit shall not be either
of the Mahammadan or Hindu persuasions, the
laws of those religions shall not be- permitted to
operate to- deprive such party, or parties,. of any
property to which, but for the operation of such
law, they would have been entitled.

In all such

cases the decision shall be governed by the princi'ples of justice, equity and good conscience, it being
clearly understood, however, that this provision
shall not be considered as justifying the introduc‘
tion of the English or any foreign law, or the
application to such cases of any rulesnot sanctioned
by those principles.
lib—In any of the matters described in the
ﬁrst Clause of this Section, the Judge may place a
deﬁnite issue before persons learned in the Native»
law, and ﬁle their written opinion with the record.
'But if possible the Judge also will consult authoril
ties, and form his own opinion. If the case should
have been decided by Arbitrators, the Court will

observe whether their award is in accordance with.
law and custom.
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The ' Code of Civil Procedure does not appear to
authorize the course prescribed in the ﬁrst part of this
Clause, and the Court would now have to acquire the infor
mation by examining skilled witnesses in native law, as wit
nesses in the case. Section 9 Act XXIII of 1861 empowers

the COurt to summon any witnesses whose evidence it may
deem necessary, though not named by the parties.
Nature and mur

crs of Hindu law.

The following lucid sketch of the nature and sources of
Hindu law is taken from a recent Privy Council Judgment
in the case of the Collector of Madam v. Mata Ramalz'nga

Sathupalhy.

“ The remoter sources of the Hindu law are

common to all the different schools.

The process by which

those schools have been developed seems to have been of this

kind.

Works universally or very generally received became

the subject of subsequent commentaries. The commentator
put his own gloss on the ancient text; and his authority
having been received in one, and rejected in another part of
India, schools with conﬂicting doctrines arose. Thus the
Mtaksham, which is universally accepted by all the schools,
except that of Bengal, as of the highest authority, and

which in Bengal is received also as high authority, yielding
only to the Dayabkaga in those points where they diﬂ'er,
was a commentary on the Institutes of Yajuavalkya; and
the Dag/abhagn, which, wherever it diii'ers from the ltfilak
skara, prevails in Bengal, and is the foundation of the

principal divergencies between that and the other schools,

equally admits and relies on the authority of Yajnavalkya.
In like manner there are glosses and commentaries upon the
ﬁlitaksham, which are received by some of the schools that
acknowledge the supreme authority of that treatise, but are
not received by all. This very point of the widow’s right to
adopt is an instance of the process in question. All the
schools accept as authoritative the text of Vas-z'shta, which
says—‘Nor let a woman give or accept a son, unless with
the assent of her lord.’ But the Mithila school apparently
takes this to 'mean that the assent of the husband must be
given at the time of the adoption, and therefore, that a

widow cannot receive a son in adoption, accOrding to the
Dattaca form at all. The Bengal school interprets the text
as requiring an express permission given by the husband in
his life-time, but capable of taking effect after his death;
whilst the Mayukha and Kanstubha treaties which govern
the Mahratta school, explain the text away by saying that it
applies only to an adoption made in the husband’s life-time,
and is not to be taken to restrict the widow’s power to do
that which the general law prescribes as beneﬁcial to her
husband‘s soul. Thus, upon a careful review of all these
writers, it appears that the difference relates rather to what
shall be taken to constitute, in cases of necessity, evidence

of authority from the husband, than to the authority to
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adopt being independent of the husband. The duty there
fore, of an European Judge, who is under the obligation to
administer Hindu law, is not so much to enquire whether a
disputed doctrine be fairly deducible from the earliest
authorities, as to ascertain whether it have been received by

the particular school which governs the district with which
he has to deal, and have there been sanctioned by usage.
For under the Hindu system of law clear proof of usage

will outweigh the written text of the law.” And again,
“ Their Lordships cannot but think that the opinions of the

Weight to be given

Pandits have been too summarily dealt with by the Judges to the opinions of
of the High Court. These opinions at one time enjoined to the Pundits.
be followed and long directed to be taken by the Courts,
were oﬁicial, and could not be shaken without weakening the
foundation of much that is now received as the Hindu law

in various parts of British India.

Upon such materials, the

earlier works of European writers on the Hindu law, and
the earlier decisions of our Courts were mainly founded.
The opinion of a Pandit which is found to be in conﬂict with
the translated works of authority may reasonably be rejected;
but those which are consistent with such works should be
accepted as evidence that the doctrine which they embody
has not become obsolete, but is still received as part of the
customary law of the c0untry.”—-(1. Bengal Law Reports,
Privy Council Cases, p. 1.) In an earlier case their Lord
ships remarked that “ where an opinion apparently dis
cordant from works of current and established authority

be delivered by Pandits it must not be taken on their
authority to be a correct exposition of the law. They
should be questioned further as to authorities, usage and
general received opinions. Such an enquiry might pro
duce a conviction that the Pandits on a new case delivered
rather their own notions of expedient law, as law. than
delivered it on the toms of the opinions of any writers or
authoritative expounders of the Hindu law.”—( Sutherland’s
Privy Council Judgments, p. 479).

Although now the Civil Courts cannot as a rule set
aside the award of arbitrators appointed by the parties to
the suit, yet if the award were manifestly at variance with
known law and custom the case might come under the pro
visions of Sections 323 and 324 Act VIII of 1859.

5.—Whenever it may appear that the Hindoo,
Mahomedan, or other Law, has been, in any dis

trict, superseded by local usage, and that both the
parties would ordinarily be bound by custom rather
than by law, the Court may ascertain the custom

Arbitrators’ award
when at variance with
law and custom.
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from competent and experienced persons, and
decide according to it. Evidence regarding the
existence and nature of the custom must be ﬁled
with the proceedings, unless such custom be no
torious, or have been afﬁrmed in previous proceed
ings.
Features of Pun
jab custom,

The following remarks, taken from the Selected Papers
of the Punjab Law Society, p. 20, may be given here. “ The
customs that can be called general in this Province, are such

as are agreed to by Hindus generally, by Musulmans gene
rally, by Sikhs generally : some few there may be in connec
tion with land which are held to by land-holders of whatever
creed generally. It is then of the highest importance to
study them, but there is an especial difiiculty connected with
them, and that is that after you have ascertained the

.existeme of the custom, you have further to enquire as to the
extent of its applicability, for that after all will determine
the question whether the custom be “ gener ” or whether
it belong to the class of “local custom." In England local
customs are very generally attached to the place, so that
even though new people should come to such a place, ltghe
custom would affect them in virtue of their residence.

at

in this country I apprehend that customs, though called
‘ local ’ are really much more ‘ tribal ;’ they exist in
certain places because certain castes,tribes, &c., occupy those

places: if the tribe went away the custom would not remain,
but would go with them to the place of their new abode.”
establishment of a

The following eight essential features of a legal custom,
according to English law, are extracted chieﬂy from Broom’s

legal custom.

Legal Maxims, pp. 883—888, and Broom's Commentaries on

Requisites for the

the Common Law, pp. 12—18.
_

The custom must
(i.) A custom in order that it may be legal and bind
be ancient,
ing must, according to Blackstone, “ have been used so long
that the memory of man runneth not to the contrary; so

that if any one can shew the beginning of it, it is no good
custom. For which reason, no custom can prevail against
an express Act of Parliament, since the Statute itself is a
proof of a time when such a. custom did not exist." Proof
.hoivever of the enjoyment of a custom for so comparatively
short a time as twenty ears in the absence of evidence to
the contrary has been 1eld sufﬁcient to establish that the
custom had existed immemorially. Although the niceties of
English law on this point are probably inapplicable to Indian
practice, yet it may safely be held that no custom ought to

-be regardedas part of the unwritten law of the land, which
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carries on the face of it, or can be shewn to be of recent
growth, such as alleged customs based on the existence of
the English land-settlement, or customs alleged to exist with

regard to the letting of bungalows in cantonments or civil
stations.

(ii.)

A custom must have been continued ; because any

Continuum ,

interruption would cause a temporary ceasing, and the
revival would give a new beginning which would be within

time of memory and therefore the custom would be void by
the ﬁrst rule. But this must be understood with regard to
an interruption of the right, for an interruption of the pos
session only for ten or twenty years will not destroy the
custom. As, if the inhabitants of a village have a right of
watering their cattle at a certain pool, the custom is not

destroyed, though they do not use it for ten years; it only .
becomes more diﬂicult to prove: but if the right be anyhow
discontinued for a day, the custom is quite at an end. So
in Ghaman v. Ghulam Muhammad, the Chief Court observed

that it was clear that from the date of annexation, the
29th March 1849, up to the date of the institution of the
suit, the distinction between the Khattree and Khwojah
residents of the town of Chuckowal, and the non—proprietary
cultivators residing in the same town, in the matter of the
sale of their houses or building sites, has not existed, and

the custom alleged by the plaintiffs to exist of ﬁrst obtaining
their assent to such sales has fallen into disuse. To form
the basis of a right custom must be continuous, and here it
has been shewn to have been interrupted for more than 16

years. The Court accordingly dismissed the plaintiﬂ‘s case.
—( 3. Punjab Record, Case No. 52. )

-

(iii.) A 'valid custom must have been peaceably enjoyed

Peneeablg acqui

and acquiesced in, and not subject to contention and dispute : esced in;
for as such custom derives its force and authority from com
mon consent, the fact of its having been immemorially.
disputed either at law or otherwise would be proof that such
consent was wanting. Hence conﬂicting decisions of the local
Courts in different suits as to the existence of a custom are
not alone legal proof of the prevalence of the custom, though
accordant ones which had not been appealed from, or which
had been conﬁrmed on appeal, might sutﬁce.—(l. W. Reporter,
1), 234; and Vol. 9, Civil Rulings, p. 538.) SO in Euro Mohun
Mookety'ee v. Rani Lalan Mani it was laid down that “ litiga
tion is a test of the existence of a custom, but not the sole

proof.’f—-( 5. W. Reporter, Act X Rulings, p. 42 ).
r (iv.) A custom must be reasonable, or rather it must
not be unreasonable. A custom therefore may be good,
though the particular reason of it cannot be assigned, for it

suﬂiceth if no good legal reason can be assigned against it.

Reasonable ;
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Thus a custom in a parish that no man shall put his beast
into the common till the 3rd of October, would be good; and
yet it would be hard to shew the reason why that day in
particular is ﬁxed upon rather than the day before or after.
But a custom that no cattle shall be put in till the lord of
the manor has ﬁrst put in his, is unreasonable, and there
fore bad ; for, peradventure the 10rd will never put in his,

and then the tenants will lose all their proﬁts. A custom,
however, is not unreasonable, merely because it is contrary
to a. particular rule of the common law, for consuetuda ca;

ce'rtli, causd rationabili usitata privat communem legem. Nor is a
custom unreasonable, because it is prejudicial to the interests
of aprivate man, if it be for the general beneﬁt; as the
custom to turn the plough upon the headland of another, in
favour of husbandry; and to dry nets upon the land of
another, or to take water from his well. It is not an un
reasonable custom, that a tenant who is bound to use a farm

in a good and tenantable manner shall be at liberty on
quitting the farm to charge his landlord with a. portion of
the expenses of draining land, which requires draining
according to good husbandry, though the draining be done
without his landlord's knowledge or consent. And a. custom
that a tenant shall have the way-going crop, after the expira~
tion of his term, albeit against the law of emblements, is

reasonable and good. A custom for copy-holders of inheri
tance in a manor without licence from the lord to dig clay
without limit in and from their copyhold tenements for the
purpose of making bricks to be sold off the manor, was held
to be reasonable.

But a custom, which is contrary to the

public good, or injurious or prejudicial to the many, and
beneﬁcial only to some particular person, is repugnant to the
law of reason, for it could not have had a reasonable begin
ning. Hence a custom, that the lord of the manor shall
have £3 for every pound breach of any stranger, or that
the lord of the manor may detain a. distress taken upon his
demesnes, until ﬁne be made for the damage at his will, is
bad. In these and similar cases the customs themselves
are held to be void on the ground of their having had no
reasonable commencement, being founded in wrong and
usurpation and not on the voluntary consent of the people
to whom they relate; for it is a true principle that no cus
tom can prevail against right, reason, or the law of nature.
The will of the people is the foundation of that custom,
which subsequently becomes binding upon them; but if it be
grounded not upon reason, but error, it is not the will of the

people, and the maxim applies malus usus est aboliendus.
Certain.

(v.)

A custom ought to be certain.

And therefore a

custom that lands shall descend to the most worthy of the
owner's blood is void, for how shall this worth be determined ?

But a. custom that lands shall descend to the next male heir
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to the exclusion of females is certain and good. So a cus
tom to pay a year‘s improved value for a ﬁne on a. copyhold
estate is good, for albeit the value is a thing uncertain, it
may at any time be ascertained, and id cerium est quad
ce-rtum reddi potest. But in Broadbent v. Wilks a custom was

adjudged to be bad that when the lord of the manor or the
tenants of his collieries sunk pits in certain freehold lands

within the manor, the lord and his tenants might, for the
Working of the pits and to get coals thereout, cast the earth
and stones &c. coming therefrom in heaps on the land near
to such pits there to remain and continue at his and their
will or pleasure, as being uncertain, especially by reason of
the expression “ near to,” to which phrase no precise and
deﬁnite meaning can be attached ; and also as being unrea
sonable, as it might go to deprive the tenant of the whole
beneﬁt of his land, and it could not be presumed that the
tenant at ﬁrst would have come into such an agreement.
(vi.) A custom when established must be compulsory,
and not left to the option of every man whether he will use
it or not: therefore a. custom that all the inhabitants of a
particular district shall be rated towards the maintenance of
a bridge will be good; but a. custom that every man is to
contribute thereto at his own pleasure is idle and absurd,

Compulsory;

and, indeed, is no custom at all.

(vii.)

Customs must be consistent with each other : one

Consistent ;

custom cannot be set up in opposition to another, for if
both be really customs then they are of equal antiquity, and
must have been established by mutual consent, which to say
01' contradictory customs is absurd.
(viii) With reference to the interpretation of customs
it must he remembered that where they derogate from the
rights of property, they must be construed strictly, and are
not to be enlarged beyond the usage.

Construed strictly.

“ A custom in one parish or manor is no evidence of a
The eukfence nfa
similar custom in the one adjoining. So I apprehend of custom in one village
adjacent villages* in the Mofussil."—( Norton's Law of Evi does not prove its
existence in an adja
dance, Section 68 ). For some interesting remarks on the cent
one.
origin and binding force of customary law, see the judgment
of Frere and Holloway J. J. in Tara Chuml v. Rib Ram, in
3. M'mlras Hill/h Court Reports, p. 50.
. In the analogous case of calculation of mesne proﬁts, where both

parties to the suit had adduced calculations made in neighbouring Vlllﬂgl‘ﬂ as
evidence to establish their respective eases, the Calcutta Court held, though

these calculations, if objected to, would not have been strictly legal evidence
between the parties, the conduct ofhoth sides had amounted to a virtual
consent that they should constitute the materials on which the Court was to

\ct.—4Mr Moolluk v. Hill:.—( 10. W". Reporter, Cari! Rulings, 11. 139. )
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There is no such
thing as a valid cus
tom of a single
family.
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In a case in which a special family custom was pleaded,
at variance with Hindu Law and the ordinary custom among
persons bound by that law, the Bombay Court held, following
a decision of the Madras Court ( 3. ZlIatlras High Court
Reports, p. 50 ), that no evidence of the acts of a single
family repugnant or antagonistic to the general law will
establish a valid custom or usage which can be enforced by

a, Court Of Justice.—( 4. Reid's Bombay High Court Reports,
12. 113. )
Usage-t of hus
bandry.

Besides the local customs discussed above, the Punjab

Courts recognize, it may be presumed, certain quasi—customs
or usages, known at home as “ customs of the country."
These are usages which, unless excluded espressly or im-‘
pliedly by agreement between the parties, regulate to some
extent the relation of landlord and tenant, or affect the

rights of iii-coming and out-going tenants. A custom of this
kind must be reasonable, and sulﬁciently deﬁnite and certain, but
need not be shewn to have existed immemorially, and will be
established on proof of a usage recognized and acted upon
in the particular district, applicable to farms of a like des:

cription with that in regard to which its existence is speci—
ﬁcally asserted.-—( Broom’s' Contmentaiies on the Common Law;

p. 19.)
The leading case on this subject is Wiyglesworth v. Dal
mgglesworth v.
h'son, in which a tenant who held by a lease by deed was
Dallison.
allowed, by virtue of a custom of the parish, to have the
way-going crop after the expiration of his term, albeit the
lease was silent on the point. From the judgment of Parke
B. in the cognate case of Hutton v. Warren, Mr. Smith col
Cases in which cus

tom may he pleaded
to annex incidents to
a written instrument.

lects (1. Leading Cases, p. 529 )' that evidence of custom or
usage will be received to annex incidents to written contracts
on matters with respect to which they silent,
1st.-In contracts between landlord and tenant,
2nd.—In commercial contracts,
3rd.—In contracts in other transactions of life, in

which known usages have been established and prevailed.
“But that such evidence is only receivable when the
incident which it is sought to import into the contract is
consistent with the terms of the written instrument. If in
consistent, the evidence is not receivable, and this inconsis

tency may be evinced—
let—By the express terms of the written instrument,
2nd.—By implication therefrom."
Custom may super
sede native law.

In Braham and others v. Donlat Bibi and others, the

Chief Court recognized and upheld a local custom, which
invalidated a gift of ancestral landed property made by a
widow in favor of her daughter and son-in-law, although it
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might have been a good grant according to Mahammadan
law. The Court also pointed out that, although in this
particular case the administration-paper, when rightly
interpreted, was not at variance with the tea: loci, yet that

this paper, “ though furnishing strong presumptive evidence
of the custom, and consent to be bound by it on the part of a
village, cannot be held to be conclusive, when contrary to the
proved custom. Error might be shewn, and the establish
ment of custom depends upon facts.”—-( 2. Punjab Record,
Case No. 93. ) But the record of a usage in the wajib-al-arz
is presumptive evidence of its existence, and throws the onus
of proof on the party controverting it.—Bhawal Shah v.
Mussumat Roslzan ]>’-ibi-(3. Punjab Record, Case No. 87). In
a dispute however about tenure, the Chief Court ruled that

long possession for generations might throw suspicion on
the accuracy of the record, so as to leave the burden of proof
where it would have been had the entry not GXiSt8(l.—~Bltltlt'0
_v. H:g‘iz Ali—( 4. Punjab Record, Case No. 15.)

6.—If one party should elect that the suit be
decided by custom, and the other by law, the Court
will determine whether, in the particular case, the

law or the custom has most authority. If there
should be any doubt as to the prevalence of the
-pustom, the law will be followed.
7.—The laws and customs, as above described,

should especially be observed in matters relating
to inheritance, special property of females, marri
age, divorce and adultery, adoption, wills, legacies,
gifts, and partition.

On the other hand, there are

many matters in which their observance should be
avoided, such as the prohibition of interest; civil

disabilities on account of caste, religion, sex,
disease, and other disqualiﬁcation not allowed

under British rule; rights connected with slavery ;
forfeiture of property, by reason of conversion to a.
religion, other than that in which the party may
have been brought up ; various periods of minori
ty ; absence of any law of limitation for suits,
trial by ordeal, 8w.
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Local standards of
weight and measure
ment.
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Evidence may be taken to establish the existence of
diﬂ'erent and double standards of weights and measurements
existing in any particular locality.—-Bhuggnbuthy Chara»
.Bhuttackmji v. Tamiruddin—( 1. W'. Reporter, p. 224. )
The Act which abrogates so much of native law as
causes a change of religion to produce civil disabilities, is
Act XXI of 1850. See below under Clause 19 Section IV
Punjab Civil Code. For the age of majority see Clause 1
Section VIII of this Code.

8.—-In all commercial transactions, not speci
ally provided for, the usage of trade will be follow
ed, and will be ascertained in the manner already

prescribed in Clause 5 of this Section.
Remarks

on

the

admissibility of evi
dence of usage to
annex incidents to a
written contract.

“ Mercantile contracts," observed Coleridge J. in
Brown v. Byrnc, “ are very commonly framed in a language
peculiar to merchants : the intention of the parties though
perfectly well known to themselves, would often be defeated,

if this language were strictly construed according to its
ordinary import in the world at large; evidence, therefore,
of mercantile custom and usage is admitted in order to ex
pound it and arrive at its true meaning. Again, in all con
tracts, as to the subject matter of which known usages
prevail, parties are found to proceed with the tacit assump
tion of these usages; they commonly reduce into writing the
special particulars of their agreement, but omit to specify
these known usages, which are included however, as of
course, by mutual understanding: evidence, therefore of such

incidents is receivable. The contract in truth is partly ex~
press and in writing, partly implied or understood and un-_
written.

But, in these cases, a restriction is established on

the soundest principles, that the evidence received must not
be of a particular which is repugnant to or inconsistent
with the written contract. Merely that it varies the apparent
contract is not enough to exclude the evidence; for it is im
possible to add any material incident to the written terms of
a contract without altering its effect more or less. Neither
in the construction of a contract among merchants, trades
men or others, will the evidence be excluded because the

words are, in their ordinary meaning, unambiguous; for the
principle of admission is that words perfectly unambiguous
in their ordinary meaning are used by the contractors in a.
different sense from that. What words more plain than “ a.
thousand," “ a. week" “ a day" ? Yet the cases are familiar
in which “ a thousand" has been held to mean twelve
hundred ; “ a week," a week only during the theatrical season ;

“ a day" a. working day. In such cases the evidence neither
adds to, nor qualiﬁes nor contradicts the written contract;
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it only ascertains it by expounding the language” used by the
contracting parties.—( Broom‘s Commentaries on the Common

Law, p. 512.)
Thus in Syers v. Jonas there Was a contract made for "IMW’I'OM 0ft,“
the sale of a speciﬁc parcel of tobacco, which made no forego'w "‘1"
reference to any sample, yet evidence was received to shew
that, by the usage of the tobacco trade, sales were always
made by sample. In Metzncr v. Bolton, the plaintiff was
engaged as a commercial traveller at a yearly salary, but
although engaged for a whole year he was discharged before
the expiry of the speciﬁed term, and the Courts received
evidence to shew that there was a usage in the trade to dis
miss on three months notice.—( Broom's Commentaries on the
Common Law, 11. 509, 510. )
But when an Act of the Legislature has given a deﬁnite

Usage not admit

meaning to any particular word denoting weight, measure, ted!" deﬁ'w word“ 0f
or number, no evidence of custom will be admitted to attri- ger't'Z'l-‘Iffdalire‘tfffj'
bute any other to it.—( 1. Smith's Leading Cases, 10. 534, gislama y
_
under Wigglesworth v. Dallison. )
Evidence of usage is however inadmissible if it be in— _ Evidenveffwaee
consistent with, or if expressly or by implication it contra- “Jf’td?‘im;‘“‘ble ‘0

dict the terms of the written contract between the parties.

“ﬁn-Tm:

“Usage” says Lord Lyndhurst, “may be admissible to explain
what is doubtful, it is never admissible to contradict what
is plain."-—( Broom’s Commentaries on the Common Law, p.
510. ) Hence in an action on a warranty for the sale of
“ prime singed bacon " evidence of a usage in the bacon trade
thata certain latitude of deterioration called “ average taint"
was allowed to subsist before the bacon ceased to be prime
bacon, was rejected.

'

Terms not incidental to those expressed in the written
Usage a not al
contract can not be annexed to it by oral evidence of a par- if"??? "?(1?"th 2mg"

ticular usage of trade.—( 1. Smith‘s Leading Cases, 12. 537. ) cg,
When evidence of the usage of a particular place is ad-

"

0' a

Evidence of wage

mitted to add to, or in any manner aﬂect the construction Mly admi-“ihle "11

of a written contract, it is only on the ground that the par
ties who made the contract were both cognizant of the usage, 6d 5,1,, the know:
and must be presumed to have made their agreement with ledge of it.
reference to it. Thus in Kirchner v. Venus the plaintiffs, resi—
dent at Sydney, who were indorsees for a bill of lading made
in Liverpool, were held not to be bound by an alleged custom
in Liverpool of which they were ignorant, that, though, by the
terms of the bill of lading, the freight was payable in Liver
pool at a certain time after sailing, still the ship-owner, if it
were not paid, had a lien for it at the port of discharge.—( 1.
Smith’s Leading Cases, p. 541, under Wigglesworth v. Dallison.)
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A custom having prevailed among the shawl-weavers

“hm” 0f Amritsar, that when an artizan-weaver left one master,

without having repaid, in labour or cash, the advances made
to him, the next employer who might engage him should be
held responsible for the debt to the ﬁrst ;-—the Local Govern
ment, on a reference from the Commissioner, held that the

custom was not to be recognized by the Courts, as being pre
judicial to the true interests cf trade, and to the well-being

cf the commonwealth.—( Judicial Book Circular 71 of 1859. )
Without having recourse to the dens ex machlnc'i of His
Honor the Lieutenant Governor, might not the local Courts

have disposed of the alleged custom by holding it was bad

as not being a reasonable one?

'

9.—In the following Sections the leading prins
ciples of the Hindoo and Mahomedan Codes will

be laid down, and. their applicability to the prac-i
tics of the Courts will be eirplained',
'

CHAPTER 1V.
PUNJAB CIVIL CODE.
SECTION IV.
Inheritance.

1.—There is no distinction between real, per
sonal, ancestral, or acquired, property,

in the

Hindoo and Mahomedan Laws of inheritance;
although in the Hindoo Law such distinction is
recognized in the disposition, and distribution of
property.
It has been fully settled by the Privy Council in what
is known as the Shivagungah case that a Hindu subject to
Mitakshara law may die possessed of a share in joint family
property, and also of separately acquired property, and that

The property of
a Hindu may devolve
part on one class of
heirs and part on
another.

the two will not necessarily devolve on the same heir, but

that they may either descend to different persons, or, if des
cending to the same persons, may descend in a different way
and with different consequences.—( Sufhcrland’s Privy Council
Judgments, p. 520. )

2,—By the Hindoo Law the sons are ﬁrst en
titled to the inheritance ; then the grandson and
great grandson in the male line.
When a Hindu disappears and is not heard of for a
length of time no right accrues to any person as heir to the
person so disappearing until twelve years have been com
pleted from the time when he was last heard of.—Janmujay
Mazumdar v. Keshab Lall Ghase.—( 2. Ben-gal Law Reports,

Civil Appeals, p. 134,. )
When in default of sons, the grandsons inherit, they

Inheritance from.
a missing party
among Ilind'us.

Srms‘ sons

take per stirpes; the sons, however numerous, of one son per stirpcs.
taking no more than the sons, however few, of another son.

So, in default of sons and grandsons, the great grandsons
also take per stripes; the sons, however numerous, of one
grandson taking no more than the sons, however few, of
another grandson. They will take the shares to which their
respective fathers would have been entitled, had they sur
vived.—(Macnghten’s Principles qf Hindu and Mahamnmdtm

Law, 12. 18. )

take
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in diﬂerent grades
do not exclude each
other.
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In Luchomun Prasad v. Debi Prasad the contention
that under Mitakshara law the existence of a son excludes
a grandson, whose father had died before the grandfather,
from the inheritance was over-ruled by the Calcutta Court,
who held on the contrary that the word “ putro" included
male issue in the male line to the fourth generation, and

that therefore the one was not an obstruction to the other.—
(1. W. Reporter, p. 317.)

3.—-In default of these [ descendants in the male
line ] the widow, or widows, may inherit, on a life
tenure only ; a virgin widow, whose husband may
have died before completion of the marriage, can
also inherit. After the widow’s death the daughters,
and their sons, will inherit, provided that such
succession be not opposed to local custom.
The widow's right

According to all but the Bengal school, the widow suc

of nucccsion depends ceeds to the inheritance only when her husband was living
under Illitohshara
in severalty ; otherwise an undivided brother is looked on as
law on whether the
family was joint and the next heir. If there be more than one widow their
on the nature of the rights are equal.—(]l[acnaghten's Principles of Hindu and Ma
property,

hammaden Law, 17. 19.)

Sec too, 2. Stohes’ Madras Reports,

12. 123. But in the Shivagungah case ( Sutherland’s Privy
Council Judgnwnts, p. 520 ) it was laid down that when a
member of a joint Hindu family died without male issue,
leaving separately acquired property, his widow or daughters
would succeed to this separate estate in preference to the un
divided brethren. This judgment must be taken to over-rule

two of a contrary purport given in l. Stokes’ Madras Itc~
ports, pp. 374 and 412.
A distant heir can
sue to eject a widow

if the intermediate
heirs have renounced

their rights of suc
cession.

A distant heir can sue to recover possession of the
estate from a widow on the ground that she is wrongfully
in possession, being only entitled to maintenance, if the in
termediate heirs shall have renounced their rights of succes
sion in the plaintiff’s favour.—-Mnssumat Ladniah v. Sanvali.—

(4. North West High Court Reports, 1). 191. )
The widow’s right
By local or family custom, a widow may be entitled to
of succession may aportion of her husband‘s land, besides a cash allowance
he aﬂ‘ected by cus
for maintenance, even when the brother is the heir at law.
tom.

Such a custom was found to prevail among the Singhpoorias
in the Umballah district.—Sobah Singh v. Mussumat Altar

Kour.—( 3. Punjab Record, Case No. 30.)
On the other hand, among the minor Cis-Sutlej Chiefs it
has been established that by the orders of Government passed
at the time when their sovereign rights were taken away,

PugleiﬁgpngL CODE, 1
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and which orders have the force of law, females are altoge
ther excluded from the succession either to the jagir or to
the other moveable and immoveable estate, and that in these
families the widows are entitled only to suitable maintenance.
--Jasmair Singk v. Massmnat Harkour.——( 4. Pmy'ab Record,
Case No. 40.)
A widow succeeding as heir to her husband is entitled
to recover preperty in which her husband had a vested
interest under a will or deed, but the actual enjoyment of
which stood postponed at the time of his death.—Hur0smzclari
Debi v. Itzg'essari chi.—( 2. TV; Reporter, Civil Rulings,

A widow is en
titled to property in.
which her husband.

had a vested interest.

p. 321. )
Proof requisite
“ When it is sought to exclude female heirs from suc
cession to a husband or father under the Mitakshara on the exclude a widow.
ground that the estate was joint, it must be shewn to have
been so at the time of his death, and not merely at the»
death of a pre-deceasing brother.”-—Mussurrwl Pitum Kumaar
v. Jay Kishan Dass—( 6. W. Reporter, Civil Rulings, p. 102. )

In cases among Bengalees, governed by the Daya Bhaga,

to,

Bengal law case..

under which a widow succeeds even in an undivided family,

the possession of a brother of the deceased husband will be
that of a trustee for the widow, and not adverse to her.—

Chamlra Kant Surmah v. Bungokcc Deb Surmak.—(_ 6. W
Jieporter, Civil Rulings, p. 61. )
The late Supreme Court of Calcutta held that the
widow’s estate could not be considered as one given by way
of maintenance, but as an absolute life interest, so long as it
was not used in a manifestly improper way : and therefore
a widow was entitled to save as much as she pleased from
the estate, and dispose of such savings away from her hus
band's lieirs.* In Ezrillass Dali v. It'zmylz-nmani Dassi, the
Court observed that “ the estate, though sometimes so
expressed to be, is not an estate for life: when a widow
alienates, she does so by virtue of her interest, not of a
power, and she passes the absolute interest, which she could;

not do, if she had but a. life estate.”-—(Macpherson 0n ltIort—
gages, p. 28. ) And in Kanzavad/mni Venkata Subbaiya v. Jogsa
Narasingappa the Madras Court laid it down that the widow‘s

right to the fullest beneﬁcial life interest had long been.
recognized.

She takes as heir a. proprietary estate in the]

‘ In Chandrabali Debi v. Brody a Divisional Bench of the Calcutta,

High Court held that while a Hindu widow could make the-fullest use of the
usul‘ruct of the estate during her life, whatever part she left behind became
the property of the next heir, and was not liable for the widow’s personab

debts: that if she chose to economize she could in her lifetime give away
her savings to whom she pleased, but if she left them undisposed of at the
time of her death, they would form part of the estate, and as such go to the
next heir of her deceased husband.—( 9. W. Reporter, Civil Rulings, p. 584.)

Nature of
widow's estate.

the
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land absolutely for some purposes, although in some respects
subject to special qualiﬁcations.-( 3. Madras High Court Re
ports, 17. 116. )
A willow "my
In Bhoolur and others v. Mussumal Bakshee the Chief
“""e '0 bald. "1"“ Court ﬁnally decided, reviewing its previous judgment, that
sely lo the rights of
. .
.
.
,
he, husband, kin, a Vll‘gln Widow, whose title to her ﬁrst husband s land, had
dred.
been upheld against the kindred of that husband after her
second marriage in a contested suit at the time of the revi
sion of the Settlement, held from that time adversely to the
rights of such kindred, and consequently, that actiOn brought
by them sixteen years after the former suit to annul an
alienation made by the defendant was barred by lapse of
time.-( 2. qug'ab Record, Case No. 82, reversing the decision

given as Case 11 of the same Volume).
A widow is not

A Hindu widow cannot be compelled, without proof of

bound rogiveserw'i- waste, to give security before she receives from a Railway

1!! beforefmivi"? Company the money due as compensation for the lands of
23;”;ng for-fog her husband‘s estate taken by them, since she is as “ clearly
public purpose.
entitled to this money as she is to the other property of her
husband, to be held by her according to the ordinary Hindu
widow's estate."—Bi'mlu Bassinl Dassi v. Bolle Chanel.—
( l. W. Reporter, p. 125.)
p0,,” "f [be
In Durga Dag/i v. Puran Dayi the Calcutta Court, in
widow over her accordance with precedents of the Calcutta Supreme Court,
"loveablf Pml’erlll- the Madras Sudder and the Bombay High Court, ruled that
a childless Hindu widow under Milakshara law, has absolute
power over mot-cable property left by her husband, and can
alienate it to whom she pleases. Hence she can sell G overn
ment promissory notes, which do not come under the term
“ corody*" which is used solely with reference to land.—( 5.
W Reporter, Civil Rulings, p. 141. )

See too Mussmnal

Tlml'ur Dag/i v. Rai Baluck Ram.—( 10. IV. Reporter, Privy
Council Cases, 17. 3. )
Eremh'on sale of
An execution sale of a widow’s rights and interests in an
{1 "Ml/“"8 "'5'"! and estate she inherited from her husband, in satisfaction of a
“"eres"
money debt due by her to the execution-creditor, does not
touch the estate—Ram Sewak Roy v. Sheo Gobiml Salon.—
(8. W. Reporter, Civil Rulings, p. 519. ) See alike decision
in Vol. 6. Civil Rulings, p. 304-.

Relinquishmpnmf

A widow in possession can relinquish her husband's

the eslalc by u widow estate and by relinquishing anticipate for the reversiouers
infqu "f "18 re- their period of succession, and if she do this in favor of

“"w’w’s'

second reversioners with the consent of the ﬁrst, then or
_ * Corodies or assignments on land are classed in Hindu law amongst
things immoveable.

A corody is deﬁned in Colebooke’s Days Bhags, Chapter

ll, l’nra l3, pnge 26, as “ something ﬁxed by a promise in this form ‘ I will
give that in every month of Knrtic.’ 'f

PUNJAB
cwn. cone,
sect. 1 ll, clause J.
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afterwards expressed, the relinquishment is valid; and this
notwithstanding that it may be expressed in a form which,

under some circumstances, might beopen t0 question.-Protab
Chandra Roy v. Srinulhy Joy IVIani Dabi.-(l. W. Reporter,
p. 98.) In such a case, the recipient becomes absolutely
entitled to the property, which on his death passes to his
heirs, while the interests of the widow are entirely extin
guished—(8. W. Reporter, Civil Rulings, p. 500). But a mere
petition ﬁled in a suit to the eﬁ'ect that the widow has relin
quished her title to the property in dispute in favor of the
plaintiﬂs, who are the reversionary heirs, is not equivalent

to a legal relinquishment of her interest.—Ooma Charan

Kumlu v. Bhuban Malian Pal .Poddar.—( 10. W. Reporter,
Civil Rulings, p. 98.)

Hence where a widow ceded her life interest to the then

Cause of ach'on I0

heirs, accepting a maintenance allowance instead, the pro glaintiﬂk claiming to
perty vested at once in the donees, and when other persons e the true rever
accrues when
subsequently claimed the property as being the husband's sioners
the widow cede; her
heirs, time ran against them from the date of the cession rights to the defen

by the widow, and they acquired no cause of action by the

dants as being such.

death of the widow—Kali Kumar Nag v. Kaslii Chandra
Nag.—( 6. W. Reporter, Civil Rulings, p. 180.)
In the Shivagungah case the Privy Council held that
“ assuming the widow to be entitled to the estate at all, the

whole estate would for the time be vested in her absolutely
for some purposes, though in some respects for a qualiﬁed
interest; and until her death it could not be ascertained

who will be entitled to succeed. The same principle which
has prevailed in England as to tenants in tail representing the
inheritance would seem to apply to the case of a Hindu widow;
and it is obvious that there would be the greatest possible
inconvenience in holding that the succeeding heirs were not
bound by a decree fairly and properly obtained against the
widow."-—(Sutherland's Privy Council Judgments, p. 520.) The
force of this ruling was subsequently considered by the
High Court in Kanhya Lall v. Radlia Charan, and it was then
laid down that “the suits to which the Privy Council in
tended to refer appeared to be suits in which the title of the
settler or the validity of the estate tail was in issue, and not
to suits against the tenant in tail in which a question might
incidentially arise and be determined as to who was the
remainder-man who would be entitled to succeed upon the
termination of the estate tail,” and that therefore a plaintiif

claiming the estate on the widow’s death was not bound by
a decree to which he was not a party which the defendant
had obtained against the widow in her lifetime invalidating
certain alienations made by her, and in which his title as
next reversioner had been recognized.—(7. W. Reporter, Civil

Rulings, p. 339.)

As the heirs are bound by decrees relating

Shivagungala case.
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Limitation whiqh to. her husband’s estate, which areobtained. against the widow.
71"" 28 2”"10'” "a" without fraud or collusion so they are bound by limitation,

i2?

‘1"

'8 by which she without fraud or- collusion is bound when the
cause of action is the same.—( 9. W. Reporter, Civil Rulings,
p. 506.). See also 2. Bengal Law Reports, Appendix, )1. l4 ;
and Tremlett’s Law of limitation, p. 40.

There is no pre.

Although the widow cannot dispose of the smallest

sumption against the'part of the estate, except fornecessary purposes, there is no
validity of“ widow" presumption against alienations by her, and such alienations
“l‘e’m‘wmare to be supported unless proved to. be im.proper.-(Maepher-i
son on Mortgages, p. 25.).

Alienation; eﬁ‘ecIn the case ofv a mortgage eﬂ'ected by a widow of her
kd by ‘1 Widowlate husband’s estate, the Calcutta Supreme Court, following
the analogy of the leading case of Hunuman Prasad Panda"
( see below under Clause 8 of Section VIII of the
Punjab Civil Code ) has held that one who lends money to a
Hindu widow is bound to enquire into the necessity of the
loan* and to satisfy himself as well as he can that the widow
is acting in the particular instance for the beneﬁt of the
estate: but if he do so enquire and act honestly, the real
existence of an alleged sufﬁcient and reasonably-credited
necessity is not a condition precedent to the validity of his
mortgage: and he is not bound to see to the application of
the money.1- A boneiﬁde mortgagee will not suﬂ'er when. he
has acted honestly and with due caution, even though he he

himself deceived—t Macpherson m Mortgages, p, 25.) The
same rule also apphes to alienations by sale. A mere de
claration of necessity is not suﬁicient by itself to justify a
purchaser in proceeding to buy.—(G-'ungagobind Bose v. Sri
mutt'g Dhmmi and Rami.)—(l. W'. Reporter, p. 60.) See
also 5. W. Reporter, Civil Rulings, p. 245. So the mere
confession by the widow of a debt of the husband is not, on

the face of a recorded protest by the husband's relations,
evidence that the debt really was the debt of the husband.—
( 2. W. Reporter, Civil Rulings, p. 170): ; but where the
" As to the duty of the mortgagee or purchaser to make enquiries as to
the necessity for the alienation see 2. W. Reporter, Civil Rulings, p. 124, and

Vol. 9, p. 850, where on the authority of the leading case the High Court
held that after a lapse of time and enjoyment and apparent acquiescence the
purchaser may he absolved altogether from Blwwing anything more than
the fact of a sale under some ostensible plea of necessity made to him long
previously by a person who had at the time the management of the property.
1- Where a widow mortgaged property to her brother to pay oii‘ loans
she had contracted for the marriage expenses of her daughter, the High.

Court held that notwithstanding the relationship of the mortgagor and
mortgagee, the latter was not bound to look to the appropriation of the
money.

He satisﬁed himself that there was a legal necessity for the loan

and there his responsibility ceased.

He had no control over the marriage,

or how it was to be spent, or whether the whole sum advanced was spent in
the marriage or not—Ram Pershad Single v. Mmumat Nagbumhi K000)“

(9. 7V. Reporter Civil Rulings, p. 501,

'
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purchaser has acted honestly and with due caution the sale
should not be held to be invalid, because he may not be able
‘to prove why the widow was unable_to pay the Government
demand—Sohueharg Dassi v. Ram Kulpo Nandal.—1-(Revenue,

Criminal and Civil Reporter for January 1866.)
Where the legal necessity for an alienation made by a
01118 probandi
widow is questioned, its existence must be sheWn by the when the necessity of

party standing on the conveyance.__(l. W. Reporter, pp. 247,
347.) But where the plaintiff does not sue as an heir of
the widow or her husband to set aside a sale on the ground

the alienation
questioned.

is

of its illegality under Hindu law, but as a decree-holder to
have it upset as fraudulent, he is not entitled to raise the
question of necessity, and it will be sufﬁcient as against him

if the sale be shewn to have been bonti ﬁde.—-Kishen Bulle
Mahatub v. Roghtmandan Tliakur.--( 6. W. Reporter, Civil
Rulings, p. 305.)

_

The Settlement papers in the case of village communi

ties usually prescribe the contingencies which justify an
alienation of her- estate by the widow, but in other cases, or

where the wajib-al-ar'z is silent it should be borne in mind
that it is only allowable when made on account of some
necessity, as the providing for her own maintenance [paying
the Government revenue—6. W. Reporter, Civil Rulings, .55
or for any indispensable duty connected with her hus an ,
such as acts designed for his spiritual beneﬁt, or the pay—

ment of his debts.

Mr. Macpherson indeed is speaking of

the law in Bengal, but in this respect it harmonizes with the
rules prevailing in the Punjab.-( Illarpherson on Mortgages,
p. 24.)

But in Ramdhan v. MussumatKarm Kour, the Chief

Court held that a wish expressed by a man that his widow
should build a temple and sink a well would not authorize the
latter in alienating ancestral real property to the prejudice of
her late husband‘s brother, the reversionary heir.-( l . Punjab
Record, Case No. 89. ) Nor is the making a pilgrimage to
Benares such a legal necessity as to justify a sale by the widow.
——Hur0 M'oliun Andhikaree v. Srimati Anluck Mani Dassi.—(l .
W. Reporter, p. 252.)

But see the case of the Collector of

Masulipatam v. Cavalg Vencatta Narainapah, where the Privy
Council laid it down as indisputable, that “ for religious or
charitable purposes, or those which are supposed to conduce
to the spiritual welfare of her husband, the widow has a

larger power of disposition than that which she possesses for
purely worldly purposes."—( Sutherland’s Privy Council Judg
ments, )2. 479. ) See also the judgment of Mitter J. in Jan
manjai ZlIalluck v. Rasmani Dassi, to the cﬁect that a widow
who sells property to obtain the means of performing a
family shradh is held to be using and not wasting her late
husband’s estate.-( 10. W. Reporter, Civil Rulings, p. 309.)

Circumstances
which 'zwtifg aliena
tion: y a widow.
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A reversioner cannot claim to set aside a sale made by
a. widow upon payment of the amount which it was necessary

partly necessary,
for the widow to raise, nor should the sale be set aside in the

proportion which the sum, for the raising of which necessity
is shewn, bears to the whole amount for which the estate

was sold.—Sugeeram Begum v. Jzuld'ubans Sahaye.--( 9. W
Reporter, Civil Rulings, p. 284.) And in a similar case, Peacock
C. J. observed that “if there were any necessity such as the
Hindu law warranted for a sale of part of the property, and
the widow sold a larger portion of the estate than was neces
sary to raise the amount which the law authorized her to
raise, it appears to me that the sale would not be absolutely
void as against the reversioners, but that they could only
set it aside upon paying that amount which the widow was
entitled to raise with interest.”* And again below he re
marks—“ I am not all sure that even if it could be made out
that it would have been more beneﬁcial for the widow to
mortgage instead of selling, the purchase could be set aside.
My impression is that if a widow elect to sell, when it
would be more beneﬁcial to mortgage, the sale could not be
set aside as against the purchaser, if the widow and the
purchaser be both acting honestly. It must be remarked
that if a widow were bound to mortgage, the interest of the
money raised by mortgage must be paid out of the estate, and
thus the income of the widow would necessarily be reduced
for the beneﬁt of the reversionary heirs.”-—Plzul Oliand La'll v.
Bughubans Salzaye.—( 9. W Reporter, Civil Rulings, p. 108.)
In an earlier case, however, Tiluck Roy v. Phulman Roy, a

Divisional Bench had held that the existence of a debt,
liquidation of which is already provided for by lease of
ancestral property, is no justiﬁcation for a subsequent sale
0f the same property—(7. IV. Reporter, Civil Rulings, p. 450.)
It may be doubted perhaps whether in the face of the
reasoning of the learned Chief Justice of the Calcutta Court,

this latter precedent will be implicitly followed.

' In Ram Gopal Gkose v. Ballade!) Bose, where the widow’s estate had
been advertised for sale in payment of law expenses arising out of litigation
in which she had been engaged relating to her late husband’s property, the

High Court, ﬁnding that the purchaser had paid a fair price for the property
and had acted throughout bond ﬁde, held that the mere fact that only two

thirds of the purchase money had been paid to the creditors did not
invalidate the conveyance, the buyer not being bound to see to the applicntiun
of his money.-—(Sutkerlund’.v Civil Rulingafor July 1864, p. 385 ) So where
a widow, who was one of the heirs ofA. sold her share for Rs. 995. to pay an
ancestral debt of Rs. 670, and it was contended that the sale was invalid, as

there was no necessity for her selling her whole share, the Court held that
“ the mere fact of the property being sold for a higher price than the amount
of the debt to liquidate which it was sold is not a reason for considering the
sale invalid when the purpose for which the sale is made, namely the payment
of the ancestral debt, is quite legal—Chaim Namyan v. Uba Aimwuri.——( 3.

Bengal Law Reports, Civil Appeals, 1). 201.)

cums
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For the time within which suits to annul alienations by
a widow, or to obtain a declaration that they are not binding
on the reversioners, must be brought, see Tremlett’s Law
Qf Limitation, p. 41.

Where a deed of sale executed by a Hindu widow had
been attested by the two next reversioners the High Court,
while declining to follow a precedent of the late Sudder
Court to the eifect that an attesting witness must be taken
in a. matter of law to be an assenting party to the deed

Weight to be at
tached to the fact of
a reversioner attest
ing a deed alienat
ing the property.

which he attests, and considering that the assent was not

in law conclusive so as to preclude the necessity of all further
enquiry, yet deemed the fact of the two persons most inter
ested in contesting the sale if it were unnecessary, having
been called in to execute the deed the strongest possible
evidence of good faith on the part of the purchaser.—h[aclhub
Chandra Hap-ah v. Gobi-ml Chandra Banerjea—(Q. TV. Reporter,
Civil Itulings, p. 350.) So in B's/i Mohun Deb Roy v. Dhunun
Joy Shaka, the consent of the reversioner was thought to
raise a strong presumption that some necessity existed.
“ It is not binding evidence," the Court observed, “upon
the present heir, but in the absence of any evidence proving
fraud and collusion, or that no necessity did exist, we think

that the consent of the reversioner is evidence of great
'weight."-—( 6. W Reporter, Civil Rulings, p. 51. ) At p. 54
of the same Reports, the fact of the plaintiff having attested
the conveyance executed by the widow was taken to shew an
acquiescence on his part, which prevented his impeaching
the act on the ground of waste.-G0pal Chundra Manna v.
Gour Mani Dassi.
In Shubankari Dassi V. Chanel llIani Dassi the Calcutta
Court expressed an opinion that a sale of property by a Hindu
widow for just debts in conformity with Hindu law made
with the consent of the reversioner may be valid, although
the debt, which created the necessity, was not of the ances

tcr’s time but one of the widow's own contracting.—( 7’.

W Reporter, Civil Rulings, p. 336.)
In Kartick Kurmohar v. Dhunno Mani Gupta the con

Sale made by a
widow with the con
sent of the rever
sioner may be valid,

though the
debt?
which caused its
necessity were her
own.
Consent

of all

sent of all the heirs living at the time of the execution of a living reversione'rs
necessary.

bill of conveyance by a Hindu widow, either by direct con
sent or attestation, was held to be requisite in order to make
the sale binding against the reversioners.—( Sutherland‘s Civil
Rulings-for June 1864, p. 268). In this case the question of
necessity does not appear to have been raised at all.

See

Sulherland’s Civil Rulings for April 1864, p. 148, for a like
ruling.
“ A deed of alienation by a childless Hindu widow of her A deed of alien
late husband’s property is not good against (my one, unless it ation, by a widow
unduly made is good
can be shewn to have been made either with, the consent of against
no one.

the immediate heirs, or under one of those exigencies which
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give a widow a power of sale," and accordingly 9. judgment~
creditor 0f the widow was held to be entitled to attach pro
perty which she had previously conveyed by gift to the plain
tiﬂ', on proof that the conveyance had been made without
the consent of the reversioner— Srimati Chandra Mani
Dassi v. Jaikishcn Sircar.—( 1. W Reporter, p. 107.)
A reversioner‘e
paying oﬂ a mort
gage incurred by the
widow, does not en
title him to claim

possession of the
property in
her
stead.

In Narayan Dass v. Mikhan and others, the reversioners
paid 011' the amount for which the widow in possession had
mortgaged a house belonging to her late husband's estate,
and claimed by virtue of their having done so to be entitled
to immediate possession as having bought out the widow :
the Chief Court held however that the plaintiffs were only
entitled to a declaratory decree restraining the widow from
alienating the property, and awarding them possession in
case of their surviving her. The Court refused to make any
money decree, as it appeared that the plaintiffs had paid
the money for their own object, to clear an incumbrance,

without receiving or intending to receive any suliicient trans
fer of mortgage.-—( 1. Pun/ab Record, Case No. 22.)
Similarly, a Full Bench decision of the Calcutta High
Alienation: by a
widow, although in Court has ruled, ﬁrst, that “ a conveyance by a Hindu widow,
valid against the though not for allowable purposes, was binding during the
heir, are usually good life-time of the widow, and that the reversioners were not
for the widow's Ii e.

entitled

during her life-time to recover the property

either for their own or the widow's use,”* and secondly,

“that the reversioners might, during the life-time of the
widow, bring an action to declare the conveyance not binding
The revorsioner beyond the life-time of the widow,1- and might also obtain
may bring a decla
ratory suit during
the widow's life-time
Q's.

the interference of the Court to prevent waste."--( 1. W. Re
porter, p. 338.) See too a Full Bench decision of the Agra
Court to the same eﬁect in 4. Nortk- West High Court
Reports, 12. 55 ; also S-ullzerlaml's Civil Rulingsfor May 1864,
p. 250; l. W Reporter, 1;. 47'; Vol. 2. Civil Rnlings,p. 245;
Vol. 5, Civil Rulings, p. 131, where the reversioners having

sued simply for possession, it was held that the Court, on
proof that the alienating widow was still alive, ought merelyto
have dismissed the suit, and was not warranted in proceeding

to decide on the validity of the sale, the plaint not having
sought that alternative rcliefI— Vol. 6. Civil Rulings, p. 222;
Vol. 7. Civil Rulings, p. 167, where Norman J. while refusing
to interfere with the possession as the purchaser appeared to
* See for like decisions of the Madras Court, 2. Slokev' Madras Reports,
pp. 886, 393, 899, and Vol. 3 p. 116; and for those of the Bombay Court, 1.
Reid’s Bombay High Court Reports, 71. 331.

1' A ruling to this effect will also be found in 3. Punjab Record, Case
No. 98.
I But in a like case, where the relief which the ﬁrst Court had granted
was not objected to on regular appeal, as unprayed for, the High Court
rerun-ii to entertain the objection on special upped—Rama Sundari Dani
v. llama Sundari Das:i.—( 10. W. Reporter, Civil Rulings, p. 133.)
-
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tie, observed that if he had colluded with

the widow, and iis purchase had been, fraudulent or wholly
ﬁctitious, he would not have hesitated to “ give possession
to the heir or a receiver as manager for the party entitled
during the life of the widow, and to protect the estate for
the beneﬁt of the reversioner”—~ Tel. 7. Civil Rulings, p. 303;
Vol. 8. Civil Rulings, pp. 157 and 522; Vol. 9. Civil Rulings,
p. 505; Vol. 10. Civil Rulings, p. 276. In Chattar Naragtm
v. Mussumat Wuoma Kunwaree the Court remarked that “it
is clear that it a reversion'ary heir had in all cases to wait

until the death of the life tenant, before he could bring his
declaratory suit, much of the evidence which would support
his claim would be lost to him by the mere eiﬁux of time ;
to say nothing of the possibility of the life-tenant commit
ting such acts of waste as to endanger or perhaps to destroy
the corpus of the property." ( 8. W. Reporter, Civil Rulings,
p. 273. ) See too Vol. 1,p. 359.
Where the immediate reversiouer is not in a position to
sue, especially when such reversioner is a woman having
qualiﬁed and limited rights similar to those of the widow,
whose acts of waste are complained of, the next reversioncr,
who has full and unlimited rights, may intervene in order to
protect his own future rights—But Gob-ind Ram v. Hirusrrmi.
—( 2. TV. Reporter, Civil Rulings, p. 255. )

Rights of the re
versioner-S' to sue.

See also a Full

Bench ruling of the Agra Court in 4. Nortk- West High Court
Reports, p. 55. So too the next reversioner may sue. when
the widow, who should have brought the suit, has relinquished
her life interest and declared her assent to the suit proceed
ing.—Bliim Ram. Chuckerbuttg v. Huri Kisltorc Rai.--( 1.
W Reporter, p. 359. )

The general rule is however, that

only immediate reversioners can impeach the widow‘s acts.—
( Sulkerland's Civil Rulings, for April 1864, p. 148 ; 10.
W Reporter, Civil Rulings, p. 309.) And the incompetency
to sue on the ground of not being the next reversioner is so
vital a defect that it will be fatal to a suit if taken for the
ﬁrst time orally in special appeal.—Radlm Kishen v. Bakkta—
war Lall.—( 1. North- West High Court Reports, p. 1. )
A reversioner can always interfere during the widow’s
life-time to prevent waste.—( 2. W. Reporter, Civil Rulings,
p. 272. ) “ The plaintiff would, indeed, have a right,” ob
served the Court in the case of Prim Puttee Koer, “ to sue

and restrain the widow from waste ; but his right to do this
arises less from the necessity of protecting his own interests
than from the function vested by the Hindu law in the next

male heir of a person whose estate descends to a female,
namely, that of protecting the estate. And it is obvious
that if heirs in expectancy were debarred from suing to pro
tect waste until the succession had actually accrued, the

waste would in most cases be past remedy and the estate

Right of the re
versioner to inter
fere to
prevent
waste.
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irretrievably impaired.“-‘( 2. Haj/s Reports, p. 608. ) See
too 8. TV. Reporter, Civil Rnh'nys, p. 273, and the Full Bench
Rulings quoted in the beginning of the previous para but
one of these remarks.
Injury to the estate
Mr. Scarlett, in his edition of the Punjab Civil Code,
must be shewn to be states that the High Court of Calcutta has held that in
probable in order to
justify depriving theI order to support a suit for divesting a Hindu widow of her
widow of the estate. estate, there must be clear evidence of acts on her part

tending to injure the property, so that the interference of the
Courts is necessary to prevent ultimate injury to the rever-.
sioners.
An invalid adop
An adoption made by a widow in virtue of an alleged
tion is not a grouull power from her deceased husband, which she knows to be
for dispossessing the
false or fabricated, is not such an act of waste as to entitle
widow.

the reversioners to possession of the estate, although they
may sue to prove the adoption invalid—16mm! JlIani Dussi

v. Alladnumi Dassi.—( 1. W. Reporter, p. 257. )
When waste is
Where waste had been proved on the part of the widow,
proved the Court the High Court held that the lower Courts had erred in
should appoint a giving the reversioner possession and directing his name to
Illuuuger, who may
be registered as a joint proprietor with the widow; the pro
be the reversioner.

per course being to appoint a manager accountable to the
Court for all his acts in respect of the estate, who should be
required to render accounts periodically and to be put in
possession of all the property in the widow’s own possession.
There is nothing to prevent the Court appointing the rever
sioner as such manager, if he be a ﬁt person for the appoint
ment. Leases, however, given, by the widow cannot be
interfered with unless the lessees be making waste, in which
case the Court can take measures to preserve the property

given in lease—llfussnmat hlaharani v. Namla Lall Alissa.—
(l. Bengal Law Reports, Civil Appeals, p. 27. )
A widow cannot
endow an idol with
her husband‘s estate.

In Ifar/ick Ollvhlll'lt Calumkerbutty v. Gour ZVIolnm li'mi the
Calcutta Court held the widow was not justiﬁed by Hindu
law in endowing an idol with her husband's property or with
a portion of it, to the detriment of the reversioners.—( l. W'
Repur/cr, p. 48. )

Onus probandi.

When a Hindu widow (lies possessed of property, it is
for those who claim it adversely to the natural heirs, and
against the presumption, that the property was acquired
either directly from that left to her by her husband, or in
directly by speculating with that property as a nucleus and
so increasing it, fully to prove their special pleas, and to
shew that it came into the widow's hands from other sources.

—-Bissessnr U/lllfll'l‘l‘ltllll'l/ v. Ram Joy ﬂluzmmlur.—( 2. l7. lie
porter, Civil Rulings, p. 326. )
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A suit by a reversioner to set aside the illegal acts of a
widow will abate if the widow happen to die during the
litigation.—-Ramjan v. Mussumat Lachi.—( 1. North West
High Court Reports, 12. 49.)

sinuer ubates on the
widow's death.

In Bhquandin Dhobi v. Muna Bhaiee the Privy
Council laid it down that “ according to the law of the
Benares school, notwithstanding the ambiguous passage in

According to the
Bennres school pro
perty inherited by

the Mitakshara, no part of her husband's estate, whether

the widow does not

moveable or immoveable, to which a Hindu woman succeeds
by inheritance, forms parts of her stridhan or particular
property: and that the text of Katyayana, which is general
in its terms, and of which the authority is undoubted, must

A suit by a rever

become part of her
stridhun.

be taken to determine, ﬁrst, that her power of disposition

over both is limited to certain purposes ; and secondly, that
on her death both pass to the next heir of her husband.”—

(9. TV. Reporter, Privy Council Judgments, p. 23. )
Purchases made by a Hindu widow from savings from
her husband’s estate belong to her only as the lands from
which the purchase money was acquired belong to her : and
therefore she is unable to alienate this acquired property
except under such circumstances as would enable her to
part with the property of her deceased lOI‘d.—NllL/ll Ifhan
v. Har Charan Lail.——( 1. North West High Court Reports, 1).
219. )
In the case quoted in the previous paragraph but one,
the Privy Council laid it down that “ the estate of two
widows who take their husband‘s property by inheritance is
one estate. The right of survivorship is so strong, that the
survivor takes the whole property to the exclusion even of
daughters of the deceased widow.*—( 2. Macnaghten’s Hindu
Law, p. 38, n. i. ) They are therefore in the strictest sense
co-parceners; and between undivided co-parceners there
can 'be no alienation by one without the consent of the
other." Similarly in Jijoyiamba Bayi v. Kamakshi Bayi
Saibah the Madras Court held that one of such co-widows
could not have her portion absolutely partitioned oﬁ' from
the joint estate; although by an agreement inter so not
prejudicial to the rights of the next heir, they might provide
for such separate enjoyment by an apportionment of the
property; but a case may be made out entitling one of
several widows to the relief of separate possession of a por
tion of the inheritance, when from the nature and situation
of the property and the conduct of the co-widows, it appears
to be the only proper and effectual mode of securing the
enjoyment by the plaintiﬁ' of her right to an equal share in
the estate.—-( 3. Madras High Court Reports, p. 424. )
‘ See also 1 Slokes’ Madras Reports, )2. 223, where it is laid down that

even a childless widow totally excludes the daughters of a co-wite from the
inheritance.

Acquisitions made
by a widow from

savings from her
husband’8 estate.

Estate of en
u'i/Iouw is in the
strictest sense a joint

one.
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Well/“lily will
The Chief Court in Ramdkun v. Mnssumat Karm Kour held
dil’lrwe “h maid" thataHindu widow forfeits her life estate in her husband‘s pro

:glfefaf er "I 8' perty by nnchastity ; and that Clause 19 of this Section, what
ever be its true meaning, ought not to be construed as abolish

ing “ a canon of Hindu Law so well established as that which
requires chastity in the Hindu widow in remaining unmar
ried." In this case no defence by the widow on the ground
of re-rnarriage was set up.—( 2. Punjab Record, Case Ito. 85. )
The Bombay Court however has held that although by Hindu
Law incontinence excludes a widow from succession to her
husband‘s estate, yet if the estate have once vested in the
widow, it is not liable to be divested unless her subsequent
incontinence be accompanied by loss of caste; and since Act

XXI of 1850 was passed, the inheritance will not be lost
even if she be put out of caste, since that Act is not limited
to renunciation of religion only, but also includes depriva

tion of caste, and that too without restriction to any parti~
cular ground of such deprivation.~—Parvati v. Bhiku—( 4.
Reid's Bombay High Court Reports, Civil Appeals, 12. 25. )
A widow does no,
Although the Shahstras impose on the widow the duty
forfeit her right 10 of living with the relations of her deceased husband, that
inherit b_y refusing duty has been regarded by the British Courts as a moral

101‘” "’1‘" h‘f" 1"“ duty which they will not lend their aid to enforce, and of
husba'dafam'ly‘

which the non-performance does not deprive the widow of
her right to inherit."—-Umril Kowri v. Kidarnalli (those.—
( 4. North- lVest High Court Reports, p. 182. )

A daughter is Pre-

In Mul Singh v. Mussnmat Rup Kour the Chief Court

fared '0 ‘1 son's held, in accordance with a precedent of the Agra Sudder
wulow'

Court, that the widow of a deceased son will not inherit on
the death of her father-in-law in priority to her deceased
husband’s sister living at the time of her father's death.—
( 1. Punjab Record, Case No. 65. )

Order in which
According to the Mithila school an unmarried daughter
the daughters suc- is preferred to one who is married: failing her, married
“0‘1 ,"CFOTdi't'; ‘0 daughters succeed without any distinction as to childlessness
9‘" M‘M‘l“ 1‘1""
or indigence.—( Mwnaghtcn’s Principles of Hindu and Malian:
madan Law, )0. 22. ) It may be doubted however if Panjabi
custom recognizes any difference in the rights of different
classes of daughters to the succession. But in all claims by
daughters to the inheritance Clauses 6 and 7 of this Section
of the Code should be carefully borne in mind.
According to the
In cases governed by the Law of Bengal the unmarried
law of Bengal
daughter is ﬁrst entitled to inherit ; if there be no maiden
daughter, then the daughter who has, and the daughter who

is likely to have male issue are together entitled to the suc
cession. Daughters who are barren, or widows without male
issue, or mothers of daughters only, can under no circum

stances inherit.

By the law of Benares, preference is given

Flaggdé'QIClVlL CODE, ]
. clauses 3 d': 4.

SUCCESSION RIGHTS OF DAUGHTERS.

to the maiden daughter : failing her the succession devolves
on the married daughters who are indigent to the exclusion
of wealthy daughters, who succeed in default of indigent
daughters. But no preference is given to a daughter who
has, or is likely to have, male issue over a daughter who is
barren or a childless widow.--( Macnaylzten’s Principles of
Hindu and Mohammedan Law, p. 22; and l. W. Reporter, 1).

H7

According to that
of Bantams.

177.)
In joint families
According to the Mitakshara law, a maiden daughter
does not, where the family is joint, succeed to her father’s a paternal uncle ea:
estate in preference to her paternal uncle.--llIussnmat T-ulsi clna'es the daughter.
v. Muhatleb Raol.——( 6. W. Reporter, Civil Rulings, p. 197. )

In Must Ram and .Mathra, Dass v. .Mussnmat Lorendi

The

daughter‘s

and another, the Chief Court held that, while a childless interest resembles a

widowed daughter may inherit real property from her father
in preference to distant male heirs, she does not do so abso

widow's.

lutely, but on a title analogous to that of a widow; and con

sequently she cannot alienate it save on proved necessity.—
( 2. Punjab Record, Case No. 40. )——\Iacnaghten also (p. 22)
remarks that the daughter’s interest is not absolute.
If there be sons of more than one daughter they take
per capita, and not as son's sons do per stirpes, 0n the
general principle that property which had devolved on a
daughter is taken at her death by the heirs of the father,

Daughter's
take per cap ita.

80M

and not by the heirs of the daughter; and the father‘s heirs

in such a case would be the daughter’s sons who are entitled
to equal shares.—-( Macnaghten's Principles of Hindu and
Mahammadan Law, pp. 24-26. )
In cases governed by the law of Bengal, if the unmarried
daughter who has succeeded to the inheritance in preference
to her married sisters, subsequently marry and die leaving

Bengal cases.

a son, that son will succeed to the exclusion of the sisters

and sister’s sonSL—Radha ~ Kishen Ma-nji v. Rajah Ram
Mandal.-—( 6. W Reporter, Civil Rulings, p. 147. ) For
another Bengalee case in which the law of succession, accord
ing to that school, is set forth in the case of a man leaving

a widow, a son who dies childless and a. daughter who bares
sons, see Vol. 2. Civil Rulings, p. 277.
For the authority of the wajib-al-arz in regulating the
right of succession, whenever it speaks expressly on the
point in issue, see the case of ZlIir ﬂInhammatl v. Missumat
Hijjo at p. 82 of this work.

4..——In default of these, the parents, ﬁrst the
mother, then the father, will succeed; and after
them, the brothers, or their issue, and after them
the sisters and their issue.

Authority of the
Administration Pa
per.
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law ofﬁcers of the Sudder Court held that the rules con
cerning property devolving on a widow equally aﬂect pro
perty devolving on a mother. On her death the property
devolves on the heirs of her son, and not on her own heirs.

—( ZlIacnaghteu's Principles of Hindu and Mahammadan Law,
p.
) See a like decision at 2. Stokes‘ Madras Reports,
p.
.
b _1t3h"0'_he"' "61'"?
In Amir Clmnd and others v. Sahiba the Chief Court
(11.2278 to“"%;(;; ruled that there is no distinction between brothers of the
la",
whole and half blood in questions of inheritance,* where the
prevalence of the custom of chunda-vund has not been
established; and further, that according to Hindu law sons

of deceased brothers do not take the inheritance jointly with
their uncles-r Boulnoz's, J. remarked that—“ The defendant‘s

plea that the system called patni bliaga or chande
vzmd prevailed in the village and in the family of the
litigants has not been proved; and no distinction is made
by the Punjab Code of Civil Law between uterine brothers
and brothers of the half blood in questions of inheritance.
By para 4 Section IV Part I of the Code, after ‘ the parents,
the brothers or their issue inherit ;’ but the rule is more

fully laid down at p. 29 of Macnaghten’s Hindu Law ( edition
by Wilson ). ‘ In the succession to the estate of the grand
father, the right of representation undoubtedly exists, that

is to say, the son of a deceased son inherits together with
his uncle; not so in the case of property left by a brother;
the brother’s son being enumerated in the order of heirs to
a childless person’s estate, after the brother, and entitled to
succeed only in default of the latter.’ According to the
Mitakshara, para 8, Section IV--‘ In case of competition
between brothers and nephews, the nephews have no title to
the succession.’ And so also Macnaghten says (p. 30, edn.
by Wilson) ‘In default of brothers, their sons inherit in
the same order, but in regard to their succession, there is

this peculiarity, that if a brother‘s sons whose father died
previously to the devolution of the property, claim by right
' Sce too 2. W. Reporter, Civil Rulings, p. 41, and the authorities there

quoted, and the case of Kylash Chandra Sircar v. Guru Churn Sircar, where
the Calcutta Court, alter reviewing the texts on the subject, came to the
conclusion that the undivided immoceubte estate was taken by all the brothers
of the whole and half blood equally, and that the preference given to the
uterine brethren according to some authorities must be taken to relate to
divided and moveable property.—( 8. W. Reporter, Civil Rulings, p.
1' ln Burlmm Deo Roy v. Punch-00 Rog tho Calcutta Court held that
under Mitukshura Law u separated half brother would take the inheritance
on the death of his brother’s widow. if he survival her, to the exclusion of the

son of a pro-deceased associated brother of the whole blood.-—( 2. W. qurtcr
Civil Rulings, p. 123.)—-acc too Vol. 9- Civil Rulings, p. 46-!
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of representation, they take per stirpes with their uncle,
being in that case grandsons inheriting with a son."—
( LPun/cb Record, Case No.82.) But by local or family cus
tom a brother‘s son may inherit with a brother, see Gopul

Sz'ngh v. Kushal Singh.-—( 3. Punjab Record, Case No. 62. )
Macnaghten however writes—~“ In default of father and
mother, brothers inherit: ﬁrst, the uterine associated

Relah're righl of
di'ﬂ‘eren! classes of
brothers.

brethren ; next the unassociated brethren of the whole
blood; the associated brethren of the half blood, and fourth

ly the unassociated brethren of the half blood. The above
order supposes that the deceased had only uterine, or only
half brothers, and that they were all united or all separated.
But if a man die, having an uterine-brother separated, and
a half brother associated or re-united, these two will inherit

the property in equal shares.—( Macnaghlm's Principles of
Hindu and Mahammadan Law, )1. 29. ) But see the ﬁrst note
to the last paragraph.
Where A and B, two brothers, had acquired a joint
landed estate by grant from Government, in which acquisi
tion their other two brothers 0 and D did not share, and
A died leaving a son, after which B deceased leaving his

A 12

associated

nephew is excluded
by disassociated bro
thers.

associated nephew, two widows, and his unassociated brothers

0 and D, the Chief Court held that the unassociated brothers
under Hindu law would succeed to B's estate in preference
to the associated nephew, but that the widows would be
entitled to hold the estate for their life as against the
separated brothers or their representatives rather, the
brothers C and D having died between the death of B and
the time of suit. The Court further held that another estate
purchased by B, after the death of A, and when he was

But if the pro
per/y have been ac
separate in estate and food from 0 and D, with the proceeds quired by the join!
funds of the nephew
of the joint estate of himself and his associated nephew, and uncle, lhefarmer
devolved by survivor-ship exclusively on the nephew on B’s will inherit to (he
death, and that B's widows had no title whatever to it.— exclusion of his dis
Dcwan Sofa (‘hand v. Dewan Hemraj.—(4. Punjab Record, associaled uncles.

Case No. 59. )
In the absence of any express agreement to the con
trary, the mere fact that the eldest brother, in a division of
the father's estate, got a somewhat larger share than his
younger brothers, will not operate to deprive him of any
share which he may subsequently be entitled to succeed to on
the death of any of these younger brothers ; the presumption
being that, according to a very common practice, he received
the excess in virtue of his being the eldest—born.-—Gopal
Sing]: v. Kushol Single—4 3. l’my'ab Record, Case N0. 62. )
When the succession devolves on brother's sons alone,
as nephews, they take per capila as daughter’s sons d0.—
( .Vncnayhlen's Principles of Hindu and ZlIohammmlcm Law, p.
30.)

SO 9. W. Reporter, t'iril Rulings-,1). 464.

An elder brolher
may receive some
lhing in crcess of

his share u-ilhout
necessarily forfeit
ing his right to in
herit
from
his
younger brothers.

lVepheu-s
per capita.

(all;
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Nephew: exclude
In Gulab Singk v. Nikal Singh, the Chief Court held
8”“ "Wham,
ﬁrst that nephews are entitled to succeed before the sons of

:Zfll'lfc'i‘fgxeeo} 3,: nephews, and secondly that nephews of the whole blood, that
have “00¢

is, the sons of uterine brothers of the deceased, exclude the
sons of brothers of the half blood, or of brothers by the
same father as deceased but by different m0thers.—( 3.
Punjab Record, Case No. 112. ) So too the Calcutta Court
has ruled—“ There is, under Hindu law,” that Court ob

served in Kglain Chandra Sircar v. Guru Charan bircar,
“ no analogy between whole and half-brothers and their ‘
respective sons; and whilst there are some authorities which
might, at ﬁrst sight, seem to make the whole brothers suc
ceed in preference to those of the half-blood, all are agreed
that when the succession devolves on nephews, those of the
whole blood peremptorily exclude those of the half blood."—
(3. W. Reporter, Civil Rulings, p. 4-3.) This decision was
adhered to subsequently on an application for review.--( 6.
W. Reporter, p. 98. ) Associated nephews also exclude the
sons of separated brothers—Ifesalram lilahapatim v. Kand
Kishor Mahupaltar.—( 8. Bengal Law Raporls, Civil Appeals,'\
p. 7. )
A nephew cannot
A nephew is not competent under law to object to any
object to alienatiom alienation of ancestral property even directly made by his
made by the unde- uncle—Gunga Den Rawui v. Mad/m Sarun.—( 4. North- West
High Court Reports, p. 4. )
Brother‘s grand“ In default of brothers‘ sous, their grand-sons inherit
wusin the same order, and in the same manner, according to
the law as current in Bengal; but the law of Benares,
Mithila, and other provinces does not enumerate the

brother's grand-son in the order of heirs, and assigns to the
paternal grandmother the place next to the brother's son."
( Illacnughleu’s Principles of Hindu and Mulurmmadrm Law,)0. 31.)
But he has been held able to succeed as one of the Sapindahs,
in the failure of nearer heirs, even in cases governed by

Mitnkshara law.—( 6. W. Reporter, Civil Rulings, p. 159. )
Brother's grand,
A brother's son’s daughters are not heirs according to
daughters.
Hindu law.---( Radha Pym-i Dassi v. Durga Mani Dassi.-—
( 5. 1V. Reporter, Civil Rulings, p. 131. )

A sister by Hindu

law is "01"" 7'85"

According to strict Hindu law, a sister is not an heir.—

( 1. W. Reporter, p. 227, and Vol. 5. Civil Rulings, p. 215. )
See too Macnaghten’s Principles, p. 31.

That writer also

adds—"A sister‘s daughter is nowhere enumerated in the
order of heirs." So 2. W. Reporler, Civil Rulings, p. 180.
A sis!" {'lvvrer'iuf;

32337::HK

In Joygobind Sohoy v. Mahlab Kunwar, Peacock C. J.,

in delivering the judgment of the Court. observed—“ The

obtained “(Zn-us, the plaintiff in this case claims as heir of her father. She does
lazierm/ierhfe-iime. not claim as heir of her sisters; and although she and her

“mitt. %,"ll.':..&‘39" ]

’succnssrou or srsrnas, srsrnns’ sons.
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sisters took the estate as heirs of the father, still her sisters
had merely the right, which a female takes by inheritance,
namely a right which continues only durimg her life. The
sisters could not transmit the estate to their heirs, but the

estate upon their death passed to the plaintiff as heir of
her father. Therefore the plaintiﬁ is not bound by the
decrees which were obtained against the sisters during their
lives.”—( 7. W. Reporter, Civil Rulings, p. l. )
In Messumal Thnkurain and another v. Moll un Lall,* quoted

Rights of sisters'

with approval in Mohunnee Ram v. ZlIohumzu Ram ( 1. sons.
Punjab Record, p'. 52 ), an alleged adoption by a Hindu widow
was set aside in favor of a son of the sister of the last male
owner, on failure of the proof of the existence of any
Samanodakas, or lineal male descendants of the fourteenth
degree, or Bandhus 1- or cognate relations. ( These two
classes of relations together with the Sapindas will be found
deﬁned in diamag/zlen's Principles, pp. 36, 37, and in 6. 1V.
Reporter, Civil Rulings, p, 158. ) As however in the case
then before them the Chief Court found the plaintiffs were
within the fourteenth degree of relationship to the deceased,
and that local custom also was adverse to the succession of
sisters“ sons, the Court decreed the real property to the
plaintiffs in opposition to the sister’s sons, who had been
living with the deceased for some years. The Court refused
however to compel the defendants to account for the move
able property of their uncle, which had been allowed them
by the Court of ﬁrst instance. In Gunnuck v. Gumani and
others, which was also a dispute between a sister's son and
the defendants, claiming as male heirs, the case was remand
ed, on the authority of Mnssumal Thakura'in v. illohun- Lall,

that it might be determined whether or no, the defendants
were within the fourteenth degree of lineal descent.—( 1.
Punjab Record, Case No. 30. )
In Ganpal v. Karla/L the Chief Court recognized the
right of a sister’s son to inherit by virtue of the custom
prevailing in his neighbourhood, in the absence of male
heirs within the fourteenth degree, although under Mitak
share. law a sister’s son is not enumerated among the heirs.
—( 3. Punjab Record, Case No. 19. ) For the Hindu law on
the point, which, as here stated, is adverse to the right of
' The decision of the Agra Court in this case was however reversed on
appeal by the Privy Council, who decided that a sister’s son was not in the

line of heirs, and therefore the plaintiff had no right to sue.—(Sutherland’l
Privy Council Judgments, p. 681.)
1' The Privy Council in Girdhari Lall v. The Government of Bengal,
reversing the judgment of the High Court—-( 4. IV. Reporter, Civil Rulings,
p. 13 ), held that the list of Bandhus given in Article 1, Section 6, Clause 2
of the Mitakshurs is not exhaustive, but is used simply as a proof or illustra

tion that there are three kinds or classes of Baudhus.-—( 10. W. Reporter,
Privy Council Judgments, p.31.)
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sisters' sons being reckoned among the heirs,* see the Privy

Council Judgment in Mussumat Thu/cumin v. life/um La”.—
(Sutheiland’s Privy Council Reports, 11. 68l ) ; l. lV. Reporter,
p. 74, where the Calcutta Court remarked that “ the sister's
'son, except in Bengal, is no heir according to the Mitakshara
or the Mithila school"; also 1. Stokes” Madras Ift'pul'l-S, p. 85,
and Mucnaghten's Principles, 1;. 31, to the same effect, with the

addition that in Bengal cases even he is reckoned after the
brother's grand-son; l. W. Reporter, 1). 360, and Vol. 2, Civil
Rulings. p. 180, where a sister’s daughter was also held to
be no heir. But a Full Bench of ﬁve Judges of the Calcutta
Court has recently held that a sister‘s son, under the
Mitakshara system even, inherits as a bandhu.-Amrita

Kumari Debi v. Lakhi Narugun Clmkerbutty.—-( 2. Bengal
Law Reports, Full Bench Cases, 11. 28.)
Cares under the
law of Bengal.

According to Bengal Law, a grand-son, born after the
death of his maternal uncle but during the life-time of his
maternal grand-mother, may inherit from her the property
which she inherited from the uncle (her son ).—Itatlha
Gobiml Dass v. Sheikh Meaigun.—( l. W. 1teporter,p. 124. )
See too p. 353 of the same Reports.
>

A cousin‘s willow

In Ra; Devi v. Moollo the estate of one Harji was
claimed by the plaintiff, who was the widow of Bhana, a

is preferred

to

a

sister's
grand-son
who had lived with ﬁrst cousin of the deceased, on her own account and that
of her son Ruldu. Her suit was opposed by the defendant,
the deceased.

who claimed through his mother, the niece, and his grand
"mother the sister of Harji. Part of‘ the immoveable pro
perty was the joint undivided property of the deceased and
‘of Bhana. The Chief Court, afﬁrming the judgments below,
held that Ruldu if alive was the heir; but that if he were
'dead, of which there was no proof, then his widow, and after

his widow, his mother the present plaintiff would succeed.
But on the ground apparently that the defendant had per
formed the obseqnies of the deceased, the Court refused to

decree an account of the moveables against the defendant.
--( l. ng'cb Record, Case No. 76. )

5.—It is not necessary to trace the succession
further, especially as there is some uncertainty with
regard to the remoter branches, and in such cases

the Court can decide, either by legal analogy, or
with reference to custom.
.

" As pointed out however by Mittcr J. in the Calcutta Full Bench case

alluded to at the end of the paragraph in the text.

the Counsel for the res

pondent declined to defend the case, on the ground of a sister's son being a
'bandhn, and relied on proving him to be a sapindn: the Privy Council

Judgment therefore in reality only disposes of the point that he is not a
lapiudl.

-

'

-
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The further steps in the succession according to various Further steps in
schools are given brieﬂy in DIacnag/cten's Principles of ‘1” "‘“miom
Hindu and Mnha-mmudan Law, pp. 32—~37; but a reference
to authorities will for the most part be only useful for the
purpose of enabling the Court to test and weigh the evidence

as to the let~ loci which would usually govern the succession
in such cases.
In Tam Chancl Ghose v. Padam Loclmn Gkosc, the
Calcutta Court ruled that according to Hindu law, where
re-uniou has taken place among certain members of a family
'ai'ter partition the members of the re-united family and

chesxion in re

united families.

their descendants succeed to each other to the exclusion of

the members of the unassociated or unreunited branch.—( 5.
'W. Reporter, Civil Rulings, 1). 24-9. )

In Olmrut Singh v. Sobha Singh and others, the Chief Son of apaternal
Court held, on the authority of Macnaghten's Principles, that uncled is usually ex
by a paternal
a son of a paternal uncle is not entitled to share the cluded
uncle.
estate with the paternal uncle except in the case of succes
sion to the estate of a grand-father.—-( 2. Punjab Record,
Case No. 16. )
“ A Hindu inheritance cannot remain in abeyance for an
unbegotten heir, such not being a posthumous son, but must
vest in the heirs existing at the time of the death of the
person whose inheritance descends."-—Koylashnath Dass v.
Gyamani Dassi.—( Sulkerland’s Civil Rulings for June 1864,

p. 314. )

Hindu inheritance
does not remain in

abeyance for an mu
born heir.

In Iialidass Doss v. Kris/mu Chandra Dass a. Full

Bench of the Calcutta Court ruled that an estate once vested

Cannot be divested by' the birth of an heir subsequently to
the devolution of the estate unless the child shall have been
conceived in the womb at the time the inheritance descended,
“for a son in the womb is in point of law in existence."—
( 2. Bengal Law Reports, Full Bench Rulings, p. 103. )

Should cases come before the Punjab Courts involving

Immigrant: usually

the inheritance of Bengalis leaving property in this Pro retain the lawqflllei'r
vince, the law which would usually have to be applied, would Place of origin
be that of Bengal, since it is a rule that a person settling in
a foreign district shall not be deprived of the law of his
native district, provided he adhere to its customs and usages.

Macnaghlen's Principles of Hindu and ﬂfulumzmadan Law,
p. 38. ) The onus of proving that the immigrant has adopted
the rites, customs and succession rules of his new domicile
in lieu of those of his place of origin rests on the person
asserting it, the legal presumption being the other way._
(Sutlwrland’s Civil Rulings for February 1864, pp. 56 and 95.)
The mere fact however that one of the present parties to the
action had agreed in a previous suit that a. question of
adoption should be tried by the law of the domicile which
on that head happened to be simpler than the law of the
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aect. 7., clauses 6 J: place of origin is no sufﬁcient proof that the family was
regulated by that law in all other matters, such as inheri~
tance &c.—Ram Bromo Pamlay v. Ka-mini Sundari Debi.

( l. W. Reporter, p. 125. )

But proof that in matters con

nected with succession the law of the country of the domicile
has been adopted negatives any presumption arising from
the observance of ancient customs in other matters—Chan
dra Lee/char Roy v. Nabi-n Sundar Ray.—(_ 2. W. Reporter,
Civil Rulings, p. 198. )
Nah!” of proof

In the case last quoted it was laid down that evidence

in such
Io on the question
'
'
the
law dispules
observedas by
whether the law of the country of adoption

thefamilp

or of origin was to be followed would usually consist of two
classes; “ﬁrst, oral evidence descriptive of the ceremonies
and usages observed in the family at the present time, and
within the personal knowledge of the witnesses ; and secondly,
the evidence of facts derived from the family history. such
as their inter-marriages, successions, acts, and admissions in

Court, and the like, which are by far more valuable as being
deﬁnite and practical professions of custom, and for the
most part admitting of no dispute." See too generally on
this subject, the Privy Council Judgment in Surendra Nath
Roy v. Hiramam' Barmani.—( l. Bengal Law R0ports, Privy
council Cases, 12. 26. )

6.—It is, under all circumstances, doubtful

whether a daughter can be allowed to succeed to
her father’s immoveable or ancestral property, in
preference to his male relatives ; she might suc
ceed if the property were moveable and acquired.
But if when debarred from the succession, she
should be unmarried, then a portion must be re

served from the estate, sufﬁcient to defray the ex
penses of her marriage.
7.-—If the father should have held a share
with his brothers in ajoint undivided property,
the daughter will not succeed to the share before
the father’s brethren. Among many families, and
especially among co-parcenary communities, there
is a disposition to keep the succession in the male
rather than in the female line; and members
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without male issue are not allowed to adopt sons-in
law, as their heirs, from other villages, to the ex

clusion of their male relatives, against the wish of
the brotherhood.

8.——By the Mahomedan law the primary dis
tinction is between legal and residuary shares.
Thellegal sharers are those whose shares must
ﬁrst be separated oﬁ'; the residuaries may divide
the remainder after the legal sharers have been

satisﬁed. The legal sharers are the parents, the
grandfather and grandmother, the husband and
wife, the brother, the sister and the daughter.

The residuary sharers are chieﬂy the sons and their
descendants. After these come the distant kindred.
'It is a general rule of Mahammadan inheritance law
that the son of a person deceased shall not represent such
a person if he die before his father ; thus, if A have three
sons B. C. D., and D. die before his father leaving a son E,
on A’s death E. will not take with his uncles B. and 0. jure
reprwsmtatiom's.—Macnaghten’s Principles of Hindu and llIa
hammadan Law, 12. 152. )
The same rule applies to the rights of husbands and
wives to inherit from each other. “ Whatever may be the
position and rights of a husband being the only surviving

No right of repre
sentalion.

The heirs of the
predeceased

spouse

do not inherit from
heir of his wife,” observed the Court in Mus-sumo! Ekin the surviving spouse.

Bibi v. Mir Ashraf Ali, “it is a ﬁrst principle of Maham
madan law that there is no representation in matters of suc
cession, and therefore those rights do not descend to the
heirs of a husband who has predeceased the wife, and who

are themselves no relations of the wife. In fact, under the
Mahammadan system marriage is purely of the nature of a
contract, and after that contract is dissolved by death or in
any other way, the parties or their heirs bear no more rela
tion to one another, than the heirs of those persons who
were at some former time partners in the same mercantile
h0use."—( 1. lV. Reporter, p. 152. )
In Mussmnat Mehrunnissa v. Wazir Ali, the Chief Court

held that among Mahammadans of the Shiah persuasion, a.
husband is heir to half the estate of a childless wife, not
withstanding she may have separated herself from him and

resided until her death with her family; and that the wife

Rights of husband
and wife to inherit
from each other
among the Shiahs.
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is at liberty during her life-time to alienate her whole estate

by gift—( 3. Punjab Record, Case No. 75. ) And conversely,
the Calcutta Court ruled that there appeared to be nothing
against a childless widow among the Shiahs inheriting from
her husband.-—]taisumm'ssa Begum v. Rani Ii’hojm'unnissa.-—
( 10. W. Reporter, Civil Rulings, p. 462. )

In Mussu-mnt

Tununjan v. ltIehndi Begum however the ~ Agra Court laid it
down that among that sect a childless widow takes no part
of her husband‘s immoveable estate, but that she is entitled
to a share in the proceeds of the building materials of houses
and buildings.-( 4. North West High Court Reports, p. 13.)
" False ancestors."

A maternal grand-father, and the mother of the matern

al grand-father are excluded from the number of sharers
or residuaries.--( Macnaghten‘s Principles of Hindu and Ma
hammudan Law, [1. 157. )
Where a Mahammadan woman bore a son to an Euro
A Illahammadan
mother does not in pean with whom at the time she cohabited who was brought
heritfl‘om an illegi up by his father as a Christian, the mother in such a case was
timate Christian son.

held not to be entitled to inherit from him, as the provisions

of the Mahammadan law are inapplicable; but the son should,
according to English law, be considered as a nullius ﬁtius,
and the State alone be entitled to his property—Znhoortm
v. Burgess—(l. lV. Reporter, p. 272. ) See too the Secretary '
of State v. the Administrator General of Bengal, where the pro
perty of an illegitimate son of an Englishman by a Musal
mani, who had during his life-time professed in a general
way the Christian religion, was held on his death without
a written will to pass to the Crown as ultimns hwres, to the
exclusion of the mother, the mistresses and the illegimate

children of the deceased. ~-( 1. Bengal Law Reports, Orig.
Side, 19. 87. )
A lllahammadan
widow by law takes
.her

inheritance

in

full oumership.

By Mahammadan law a widow who inherits real pro
perty, takes it in full ownership free from the restrictions
which fetter the Hindu widow : nor can this principle be set
aside, except on complete proof of the existence of a local
custom to the contrary.——Mussmnat Rani v. Ghnlam Ghous.
(2. Punjab Record, Case No. 3. ) See too 1. W. Reporter,
1;. 79.
For the eﬁ'ect of death-bed divorces on the rights of
inheritance of the parties, see below under Clause 8 Section
VI Punjab Civil Code.

Half brethren by
(I (liﬂhrent mother do
not take with b! ethren

of the whole blood.

A distinction is made between the two descriptions of
half-brothers, and half-sisters. I-lalf-‘brothers and half
sisters, who are by the same father only, can never inherit
ahalf-brother's estate while there are both brothers and
sisters by the same father and mother; but those by the '

same mother only do inherit with brethren of the whole '

Pu'l'lﬁri'b'l-tﬁl’i'
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blood.—(Macnaghten’s Principles of Hindu and Mahammadan
Law, p. 155.) Thus in Kamala v. Jamala, where A. and B.
were sons of a deceased zemihdar by one wife, and 0. by
another wife, thevChief Court awarded B. the whole of A's.
land on the latter’s death to the exclusion of 0., no custom

to the contrary having been satisfactorily established.—( 2.
Punjab Record; Case No. 63. )
‘_‘ According to the Maham'madan law want of chastity
in a daughter, before or after the death of her father, or
whether before or after her marriage, is no impediment to
her inheritance.”—-Noronaran Roy v. illemac'e Chund Neugy.
—( 6. 7V. Reporter, Civil Rulings, p. 303.)
In Haku v. Wazira it appeared that a Musalman land

Daughters

are

preferred to mem

owner, by name Mahtab, had died leaving a widow and four bers of the village

daughters only.

His widow, Mussumat Bhaggan, took pos

community who are

sessidn of the land, and on her death, Wazira, who had not within the ﬁfth

married one of the daughters and lived with Mahtah and degree of relation
Bhaggan, obtained possession of the estate. All the biswah ship to the deceased.
dars of the village, under the general allegation of being
male heirs, claimed the inheritance. On appeal, the Chief
Court ruled that the right heirs of Mahtab were, in default
of heirs within ﬁve degrees of kindred, his daughters, and
remanded the case for an enquiry into the relationship of

the plaintiffs to Mahtab.--( 2. Pmy'ab Record, Case No. 31. )
The acknowledgment of the father renders the son or'

daughter a legitimate child and an heir, unless it be impos
sible for the son or daughter to have been so either from the
difference of their respective ages, or from the descent of
the acknowledged child being already established from
another.——( Baillie's Digest, p. 405 5 and 5. W. Reporter, Civil Rulings, p. [32. )

“ If the claimants be equal in proizimity to'the deceased,
and there be no child of an heir among them, the property
is to be equally divided among them, if they be all males or
all females ; and if there be a mixture of males and females,
then in the proportion of two parts to a male and one to a
female."——( Baillie's Digest, p. 706.) See this law quoted
and followed in 10. W. Reporter, Civil Rulings, p. 315.
Questions as to succession among converts to Islam
from Hinduism must be regulated by Mahammadan law ;
since the doctrine of Abraham v. Abraham does not apply
to the case of parties adopting a religion such as Mahamma

dauism, in which the whole law of the succession to property
is bound up with the faith itself —Sarmast Khan v. Kadir
_ Dad Khan ( Full Bench Ruling of the North- West High Court,
a September 5th, 1866.) See too Vol. 2, p. 61, of the general

rulings of that Court.

'

Among
distant
heirs a‘male takes
two shares to a. fe
male‘s one.

Inheritance ques
tion among Hindus
who have embraced
Islam are governed
by
Mahammadan
law.
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9.—Of the legal sharers above enumerated,
there are some who do not receive their share
under all circumstances. For instance, if the

parents are surviving, the grandfather and grand
mother have no claim to a share; nor have bro

thers and sisters any claim when there are children.
There are also some legal sharers whose share
differs according to circumstances. For instance,
if there are no children, the legal share of a widow
is one-fourth, of a parent one-third ; if there are
children, the share of a widow is only one-eighth,
and of a parent one-sixth.
Children in this

In Missumat Hnﬁzan v. Mismmal Melmdu the Chief

Clause means male Court, on the authority of Macnaghten’s Principles of Hindu
children.

and Mahammadan Law, section II, paras 21 and 25, inter

preted* the word “ children" in this Clause to mean only
“ male children."—( 4. Punjab Record, Case No. 7. )
Sharers may be

come reaidurieo.

Daughters without sons are legal sharers, and so are
sisters, without brothers; otherwise they become merely
residuaries.—( Macnaghlen's Principles of Hindu and Moham
madan Law, 12. 153, note. )

Daughters ofa de

On the authority of Macnaghten's Mahammadan Law

ceased brother (in not

the Calcutta Court held, in Mussumat Azizmmissa v. Ruhman
take with the brother.
Ullah, that the daughters of a deceased brother of a person

who demises cannot take any share of such person's proper
ty so long as a brother and sister, or only a brother survives.

--( 10. lV. Reporter, Civil Rulings, p. 306. )
Rights of posthu
mous heirs.

A child in the womb inherits.

If he be one whose

birth will exclude the other heirs, as in the case of a son

when the other heirs are brothers or sisters or paternal
uncles, the whole inheritance must be reserved to await the

result of the birth.

When only some of the heirs would be

" In their judgment in this case the Court expressly considered the
nint Whether reference could be made to Mnlmmmadan Law, ns declared by
Iacnaehtovi, in order to ascertain the proper meaning of an expression used

in the Punjab Civil Code. In resolving this in the nﬂirmative the Judges
remnrk—“ In para. 1 of the Commentary on Section IV of the Code, circu
lated “long with it by authority, it is said ' that the principles contained in
this Section are to be found in " ' " Chapter VIII and Chapter I Mncnagh
ten's Mohammedan Law, and in the translation othe Surajinh and Shuriﬁah
Vol. VIII of Sir William Jones’ works ;’ and in para 2 that ‘ details regard
int: distant kindred and the succession of collateral branches have not been

attempted.

In cases of doubt references could be made to the works above
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excluded, as when there is a grandmother and a brother,

the grandmother's sixth, to which she is entitled whether
the child be borne alive or not, is to be paid her and the
rest of the estate reserved. If the child be only a partial
excluder, as when there is a husband or wife besides him,

'the smaller of the shares, to which the party may be entitled,
is to be paid him or her, and the remainder retained. 1f
the child be only a. participator with the other heirs, and
neither a total not a partial excluder, as when the deceased
has left sons and daughters and a pregnant widow, the share
of one son is to be reserved.—( Baillie’s Digest, 1). 702. )
A missing person is regarded as alive so far as regards
Law regarding
his own property, and dead as regards the property of others, missing persons.
until such a time has elapsed that it is inconceivable that he
should be still alive, or till his contemporaries be dead;

after which he is to be accounted dead with respect to his
own property as from the day when such time was completed,
or the last of his contemporaries died, and with respect to
the property of others', as if he had died on the day of his
being missing. When one has died to whom the missing
man is an heir, his share is to be reserved until the time
above deﬁned has arrived, when if he have continued miss

ing, his own property is to be divided amongst those of his
heirs who are then alive; but what has been reserved for

him from the estates of other persons is to be returned to
the heirs of such persons, as if the missing person had never
cited.’

1t isclear therefore that a reference to the recognized authorities

named in the Commentary is contemplated by the Code in cases of doubt.

it

is also plain that if the word children in the Code do not mean male chil
dren, a rule of inheritance differing from that of Mohammedan Law has

been enacted by this provision of the Code.

If a new law have really been

enacted in the Code it Would prevail over the provisions of the Muhammudan

Law, as it has been deﬁnitely settled that the Principles of Law, called the
Punjab Civil Code, have the force oflaw in this province; it is material
therefore to consider whether this were the intention of the Code. We
think that it is manifest from the language of pores l, 8, 9, of Section 1V,

Part 1, that the intention was merely to give an abstract of the principles of
inheritance under the Mahammadun Law of Inheritance. 'lhe only excep
tion is stated in Section 13, where usage is recognized as superseding the

strict rule _of Mahnminadnn Luw ; but no question of usage is raised in this
appeal. And if any doubt could still exist with regard to the intention of
the Code "in this respect, it would be ﬁnally set at rest by the language of
para 3 of the Commentary on this Section, which proceeds thus—' Under
the Regulations ( Regulation VIII of 1795,) questions of importance regard

ing inheritance are left exclusively to be determined by Native Law. Neither
in this Section is any innovation proposed.

The only deviations are those

cases where acknowledged custom may have superseded the law. The (“om—
mentary on the Principles of Law circulated with it, so far as it declares this
law and explains those principles, is of equal force and effect with them, the

whole forming what is ordinarily called the Punjab Civil Code. ,We are
accordingly of opinion that we are bound to reconcile the rules of inheritance

laid down in this Section of the Code with those contained in the above re
cognized authorities on nhammadnn Law, as far as we possibly can; and
on this principle we decidethat the word children in the above quotation

from the Code has exclusive reference to male children.”

'
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existed.—( Baillie's Digest, 1;. 703.) Macnaghten (p.183)
substitutes for the period as deﬁned above, an arbitrary
term of ninety years.

10. The relative positions of legal and resi-~
duary sharers may be thus illustrated. If a man,
an owner of property, die intestate, leaving a
widow, a father, a mother, a daughter, legal sharers,

and two or more sons, residuary sharers, then of
the whole property, the widow will take one-_
eighth, the father one-sixth, the mother one-sixth,

and the daughter a variable share according to the
number of sons (her share being half the amount
which may be determined to be the share of a son) ;

and these legal shares, having been ﬁrst separated
off, the remainder will be divided in equal shares
among the sons. If a man die, leaving a widow
only, and two or more sons, then the widow will

take her eighth, and the remainder will be divided
amongst the sons.

If. again, a man die leaving

only sons, and no widow, nor parents, nor daughter,
then the sons will divide the entire estate. Thus
the portion of legal sharers is determinate ; while
the portion of residuary sharers is indeterminate,
and varies as the number of legal sharers may be
greater or less.
One of two
In Ameena Bibi v. Zef/a. Bibi, the Calcutta Court dew
"We" ‘can relin- cided, on the authority of Macnaghten’s Precedents of
fhtwhg‘ggggeaff Mahammadan Law, that one of two sharers can give over his

(in-m

P

share to the other even before partition.-( 3. W. Reporter,
Civil Rulings, p. 37. )

'

‘

11.—~When the sharers are numerous, the dis

tribution will be effected by four kinds of num
bers :—Flrst “ Mutamasil" or ' equal, second

1‘ Mutadakhil’l or concordant, third “ Dilutawaﬁq”:v
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or composite, fourth “ Mutabayun" or prime.

The

arithmetical details of such division are to be found

in the “ Seerajeeah,” or rule of Mahammadan in,
heritance.
When a creditor or heir has entered into a composition

Rule for division

for some part of the estate, the rule is to treat that part as when an heir com
if it were not in existence; and then to divide the remain pounds for his share.

der according to'the shares of the remaining heirs.—-'
( Baillie's Digest, 10. 722. )

12.—-The above rules of Mahammadan inheri
tance are ordinarily acknowledged by Shiahs as
well as Sunnis.

13.——In some agricultural districts the usage,
among Mahammadans, has superseded the law of
inheritance, and has become nearly assimilated to

the Hindu system.

Where such usage is deﬁned,

and certain, it will, be followed in preference to

the law.
Among the Khwajahs of Kussoor in the Lahore district
Custom among the
there is a. local custom that in default of issue the widow Kussoor Khwajahs.
shall take the estate absolutely, to the exclusion of the
sisters of the deceased—Mussumat Begum v. Mussumat
Hijani—( 3. Punjab Record, Case No. 27. ) See too Case
1V0. 29 of the same Volume, where the inﬂuence of custom on

the succession of daughters among the Mahammadan
Rajputs of the Jullundhur district is discussed.
The general lea: looi- both among Mahammadans and
By the, general
Hindus of the Punjab is that married daughters are not custom of the Punjab
entitled, in the presence of their father's nephews to inherit married daughters
not heirs‘ to land
any of their father's landed estate as of right, in the shape me
when
there
are
either of a speciﬁc share of the land, or of an arbitrary quan brothers‘ sous.
tity of it by 'way of maintenance : and therefore if a claim to
inherit be set up by a married daughter under these circum
Stances the onus is strongly upon her to shew that amongst
her tribe the custom is different—Wage v. Mussumat Mehr
Bibi.—-( 3. Punjab Record, Case No. 78. )

For the criteria of a usage or custom in the legal sense,
see above, pp. 124—129.

- '
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14,.—-By the Hindu law, the various heirs,

according to their legal order, inherit successively ;
by the Mahammadan law they may inherit simul
taneously. Under the latter system the inheri.
tance may, at the same time, in part ascend line

ally, and in part descend lineally.
15.——Although by Hindu law the aged parents
and the nearest female relatives, such as widow or
sister are not entitled (as by the Mahammadan law)

to speciﬁc and prior shares, yet they are, in all
cases, entitled to maintenance from the heirs in

possession of the inheritance, and if, after the
father’s death, the sons divide a joint inheritance
equally, the widow, if there be one, may claim a
share.
A widow whose
husband died before
his father has only a
right of mainte
rumce.

A widow of a Hindu who was a member of a joint
family and died in the life-time of his grand-father, is not
entitled to the share which would have devolved on her hus~
band on the death of the head of the family had he survived;

-—Bindu Bashini Dassi v. Anund Chandra Pal.—-( 2. TV.
Reporter, Civil Rulings, p. 180. )
A Hindu widow

It is not necessary when a Court has to ﬁx the rate of

need not be main
tained in the state
she would have en

maintenance to be allowed to a Hindu widow to allow such
a sum as is needful to maintain her in the same state as her

joyed had her hus
band survived.

The estate inherit
ed by Me person
charged with main
tenance is to be con
sidered.

husband would have maintained her in.—Kali Pershad Sing};
v. Kapur Kumvari.—-( 4. W. Reporter, Civil Rulings, p. 65. )
Where the widow claims maintenance from a brother of
her husband on the ground of his having inherited property
from the father, the amount of this income must be taken
into consideration in ﬁxing the rate of maintenance, and not
merely the necessities of the plaintiﬁ'. It should also be
kept in mind that if the income of the payer from ancestral
property, or, in case of personal liability, if his personal
property be small, it may be more convenient to maintain
the plaintiff if she live in his house than if she were to live
separate—Blagwan Chandra Bose v. Bindu Bashini Dassi—
( 6. W Reporter, (,ivil Rulings, p. 286.)

See too, 1. Bombay

High Court Re orts, p. 194, where the Court remarked that
“awidow has y Hindu law a legal right to maintenance, and
the amount should be determined on a consideration not
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merely of her absolute necessities, but also of the circum
stances of the family. In the words of Sir T. Strange “ she
should be provided for by an assignment of land or an allow
ance of money, in either case proportioned to her support
and that of those dependent on her, including the performance
of charities and the discharge of religious obligations, and this
always with reference to the amount of the property so as
at the utmost ( as has been said) not to exceed a son’s or
other parcener's share."
The obligation of a Hindu to maintain his son’s widow
is limited by his means of doing so, and therefore it is an
error in law for a Court to assign a particular rate of main

tenance without making an enquiry as to the defendant's
means of complying with the order, when the objection of
poverty has been put forward—Rattan Ckand Shun v. Sri

The means of the
payer is to be con
sidered in ﬁxing
maintenance.

‘mali Hari Mani.-~( 5. W Reporter, Civil Rulings, p. 225. )
A majority of a Full Bench of the Calcutta Court, hows
'ever, held that according to the law as administered in Lower
Bengal the duty of a father to maintain a son’s widow who
refuses to reside in his house, is a mere moral obli ation, not
enforceable atlaw.

Peacock C. J ., who delivere

the judg

ment of the Court, distinguished between the case of a son's
widow claiming support from her father-in-law, who is not

A willow isnot by
law entitled to main
tenance when the
person sought to be
charged is not an
heir of her deceased
husband.

the heir of his son in preference to the widow, and a. widow

demanding maintenance from the heirs of her husband, who
have taken his estate by inheritance; the obligation of an'

'heir to provide out of 'the estate which descends to him
maintenance for certain persons whom the ancestor was
legally or morally bound to maintain being a legal as well
as moral obligation, for the estate is inherited subject to the
obligation of providing such maintenance. A son who takes
his father’s estate by inheritance is bound to maintain his
father's widow, such maintenance being a charge on the
estate payable so long as the widow continues chaste,
whether she continue to live in the family of the heirs or not,
‘but kinsmen are not legally, if they be morally, bound to
'support the widow of the family who are destitute of the
means of subsistence, unless they take some property liable
to the charge.—Kashinath Doss v. Khetramani Dassi—( 9.
W. Reporter, Civil Rulinr/s, p. 413. ) This decision, upheld

on appeal by a Court of seven Judges—( 2. Bengal Law Re
ports, Full Bench Cases, p. 15 ) , over-rules the contrary ones
in Sulherland’s Civil Rulings for April 1864, p. 177, and in
2. W. Reporter, Civil Rulings, p. 134.

On the authority of this case of Kashinaih Dass v.
‘Khelramani Dassi, a Divisional Bench of the Calcutta Court
held that a widow who claimed maintenance from the bro
thers of her deceased husband, into whose possession the

'-»family property had descended. could only obtain the bene

A ‘ widow vwho
seeks
maintenance
from her brothers-in
law must reside in
their family.
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ﬁt.by returning and residing with them, and could not enforce
the payment of a monthly cash allowance.—- Uma Charon
Chowdhry v. Nilamb-ini Debi.—( 10. W. Reporter, C'ivil Rulings,
p. 359. )
Besides the obiter dictum in the foregoing Full Bench

A widow does not
forfeit her right to decision, the question whether the heirs of her husband were
Maintenance by quit

ting the house of her

husband‘s family.

bound to continue to maintain a Widow, who without any
tinchaste or criminal motive refused to reside with the family
of her late husband, was considered in Ahollya. Bhai Debi
v. Lucki Mani Debi. and the Court found that residence
With the relations of the deceased husband was a moral and
'not a legal duty, and no forfeiture should be imposed on a
widow who for no immoral purposes shows a preference for
dwelling elsewhere than with her husband’s family, but the

latter are bound to support her.--( 6. W. Reporter, Civil
Rulings, p. 37. ) This decision was in accordance with one
of the late Supreme Court, and was followed by another
, The rate of main High Court Bench in a case reported in
Civil Rulings, p. 152. In' this last case the
that there is nothing to prevent an order
shewn.
decreasing the amount of maintenance on

tenance may be alter
ed on due cause

9. W. Reporter,
Court also ruled
for increasing or
sufﬁcient cause

being shewu. but when the Court augments the amount, the

increase should be awarded only from the date cf suit, and
not from the time when the former payments ceased.
A Small Cause
“ A Small Cause Court has jurisdiction only as regards
Court cannot decree arrears of ﬁxed maintenance, and not for the determination
maintenance.

Enforcement of a
decree for mainte

nance.

of the right to receive it."—Bhagwan Chandra Bose v. Bindu

Bashini Dassi.—( 6. W. Reporter, Civil Rulings, p. 286. )
In Premo vBibi v. Dasso Debi the High Court held that
Where the holder of a decree for maintenance is opposed
in executiOn by the heirs of her judgment-debtors, the

questions arising between them can not be determined in
execution, but must be tried in a regular suit.—-( 10. W. Re

porter, Civil Rulings, p. 93.)
In Joomwun Singh v. Mirssumat Jhoota, the Calcutta
Rights of a decree;
holder for mainte= Court laid it down that “in equity a Hindu woman holding
nance.
a decree for maintenance against a person who has no other

property besides the one, the proceeds of which are at
present in dispute, is justly entitled to a preference over any
other judgment-creditor."—( 2. W. Reporter, Miscellaneous
Rulings, p. 29. ) The facts of this case are not given un

fortunately in the judgment, for see Section 270 Act VIII of
1859.

In a' case in which a purchaser of property was kept
When a widow can
follow family pro out of possession by a. widowed relative of the seller, the
perly sold to charge High Court expressed an opinion that the widow's claim to
it with her mainte maintenance would not necessarily render the sale of the
nancc.
property subversive of her right, for there might be other
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property in the hands of the seller, out of which the main
tenance could be derived, and even if there were no other,

there was nothing to prevent her suing to establish her
right
to make her
maintenance
chargeChandra
upon theBaneq'ea—
property
sold—Animal
lh'fagi
Gupta v. a Gopal
( Sutherland's Civil Rulings, for June 1864-, p. 310.) Where
however a widow had relinquished by an agreement with her
brothers-in-law her claim to a share in the estate for a money

annuity, she was considered to have no right to demand that
the estate of one of the brothers which had been sold should
be charged in the hand of the buyer with the payment of
her annuity, as it was clear by the agreement she had given
up her right to the land and trusted to the surviving
brothers personally for her maintenance—Para Bibi v.
Gangadhar Banei_7'ee.-—(v 6. W. Reporter, Civil Rulings, p. 198.)
So in Him Lall v. Missamat Konsillah the Agra Court laid
it down that a Hindu widow's right to maintenance is an
actual lien on the property of her deceased husband, and
not a mere right of personal action against the heirs ; and
therefore remains claimable out of the property after its
alienation by the heirs on their making default, unless the
widow have bargained to forego her right.—( 2. North West
High Court Reports, p. 42- ) The maintenance must however
be sought in the ﬁrst place from theheirs, and only by follow
ing the estate as a last resort.—( p. 134 of the same Reports. )
Since the maintenance of the widow is a charge on. the
whole estate, and consequently upon every part thereof, a
decree may be passed against one only of the sharers, who
can however sue the other sharers for contribution.—-( 4.
Reid's Bombay High Court Reports, p. 73. )

Ang member in
possession of the
estate or of a por
tion thereof can be
med for mainte
nance.

For the rights of wives to maintenance, see under Clause
5 Section VI of the Punjab Civil Code; and for the rights of
widows on partition, see Clause 9 Section IX of the same.

Although a Hindu widow may have shared in the family
estate and maintained herself by independent trading for
many years, she is still entitled to maintenance from her
husband’s relatives should she become destitute—Bat
Lakshmi v. Luhimdass Gopaldass.—(l. Bombay High Court
Reports, p. 13.)

The

right

to

maintenance does not

abate if not at once
asserted.

There is no principle or rule of Hindu law which recog
A win'ou cannot
nizes any authority in a widow entitled only to maintenance incur debt! for
to make contracts for necessary supplies binding upon the heir which the party in
of the es
in possession of the family property ; although if the widow possession
tate will be directly
can enforce payment of a suitable amount of maintenance liable lathe creditor.
from the heir for the time during which she incurred her
debt to the plaintiff. the latter will be entitled on equitable
grounds to he considered an assignee of his proper debtor,

and to stand in her place to the extent of the amount ascer
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tained to have been advanced for necessary maintenance,
and to have payment of that sum decreed to him as against
the widow, out of the arrears of maintenance found to be

due from the other defendant, the heir.--Ramas-wam Aiyan
v. Minakshi Amazed—(2. Madras High Court Reports, p. 4-09.)
Attachment of the
right ofmaintenance
by a creditor.

A right to maintenance being a personal right cannot
be attached by a decree-holder. but he may put up to sale
maintenance alleged to be due to his debtor for time past
and gone; in which case the purchaser must of course take

the risk of ﬁnding that the arrears have been paid up or
enjoyed, and that nothing remains to pass by the sale.—
Mnssumat Dulun Kunwar v. Sangan Singh.—( 7. 7V. Reporter,
Civil Rulings, p. 311. )

16.—The performance of obscquies by Hindu
law devolves on the heir of the deceased, but the

discharge of this duty does not, per se, confer a
right of succession.
Connection
be
It may be stated as a general principle of Hindu law
tween the perfor that he with whom rests the right of performing obsequies
mance of ceremonies '
is entitled to preference in the order of succession : but there
and right of inheri
are
exceptions to this rule; for instance, in the case of a
lance.

widow dying, and leaving a brother and daughter surviving
.her, when the daughter takes to the exclusion of the brother
although the exequial ceremonies must be performed by the
latter. The passages of Hindu law which intimate that the
succession to the estate and the right of performing obse
quies go together do not imply that the mere act of celebrat
ing the funeral rites gives a title to the succession ; but that
the successor is bound to the due performance of the last
.ritos for the person whose wealth he inherits.-—( Mac-nagh
ten's Principles of Hindu and Mahamniadan Law, 12. 39. )
Y
a “ The following question was referred to ajury of
Liability of - eons
for the payment of Hindus at Lahore :--If a Hindu widow die leaving no assets,
~ "'0 ﬁl'leml "P811888 and her elder son, with whom she was living, advance the
of their widowed whole of the funeral expenses, and sue his younger brother
mother.
[for his share, is the latter liable?
The jury were unanimously of opinion that,—
First. In a case, where the mother leaves no assets,
both sons are bound to contribute in equal shares to necessary
funeral expenses, but if one son make an extravagant fune
ral, the other sou could not be bound to share in that extra

vagance, unless he had agreed to do so. By ‘ necessary
expenses’ are meant such expenses as may be deemed
necessary with regard to the status of the deceased—(The
jury refer for their authority to the Days. Bhaga, a section

of the Biwardya division of the Mitakshara.)
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In a case where the mother leaves assets, the

elder brother would not have, according to the Shastras, a

claim upon his younger brother for a share of the funeral
expenses, because the eldest son is allowed a twentieth share

of. the property in excess for this very purpose : but as the
rule of the Shastras regarding the additional share of pro
perty devolving on the eldest son is not carried out in prac
tice, the same principle will ordinarily apply as in the for
mer case."-—-( Judicial Oonuniss-ioner's Ruling, N0. 23—
T/lOHItOH’S Small Cause Court Mutual, Addenda, p. 166. )

17.—-In neither the Hindu nor the Mahammaq
dan law is pri mogeniture admitted; the sons in-.
herit equally. The doctrine of primogeniture may
indeed ﬁnd some support in the ancient Hindu
law as regards a larger share being allowed to the
elder-son. But this principle is not admitted in
the present age except among independent Princes
and Royal Families ; and even then it would apply
to the descent of the sovereignty (Raj) and not to
the private property of the Prince.
'
But for a custom prevailing among some classes of
allowing the eldest son a somewhat larger share on partition,
see before, p. 149.

Seniority by birth, independently of the dates of the
marriages of their respective mothers, gives among legiti
mate half-brothers such privileges as by Hindu law primo
geniture may happen to confer, as, for example, succession

to a zamindari, a right to the management of the joint prof
perty &c. ; an exception perhaps being made in favor of the
son of the ﬁrst wife—Sivananary'a Perumal Sellmrayar v.
Mutlu Ramalinga Selhurayar.—( 3. Madras High Court Re—
ports, 12. 75. )
.

18.—Among village commuities the inheri
tance is sometimes divided equally between the
issue of each wife. The system is called “ choonda.
vund” in the provincial dialect, and “ Patni
Bhaga,” in legal phrase, and according to it, if a
man left two sons by one wife, and one son by
another wife, the two sons would receive one-half
of the property, and the one son the other half.

Rule of primnge
nilure among half
brothers.
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In the matter of claims to the inheritance of a brother
by a different mother, see the case of Amir Chuml v. Sahiba
(p. 148 ) where the parties are Hindus ; and that of Kamala
v. Jamala where they are Mahammadans.

19.—None of the disqualiﬁcations and disabi
lities declared in the Hindu or Mahammadan law,
whether relating to physical, mental or moral in!
ﬁrmity, to sect or religion, to ceremonial defects,

to degradation or expulsion from caste, will be
allowed by the Courts to operate as grounds for
exclusion from inheritance.

No disability can

have legal effect, unless it be specially declared and
sanctioned by positive law.
rl‘he Act which put an end to forfeiture of inheritance
rights by reason of a change of religion is Act XXI of 1850,,
which will be found appended at the end of this Chapter.
The following illustrations of it are subjoined here.
Ac!XXIof1850
In Mahtavba v. Jabha the defendant admitted that the
Effe'fd; '0
"'9 plaintiff was entitled to the share in the ancestral estate

my“ '

claimed by him, but pleaded that he had forfeited his rights
by embracing Islam. ' The Chief Court afﬁrmed the judge
ments of the lower Courts in favor of the plaintiff in accor

dance with this Section and Act XXI of 1850 “ which being
declared to extend “ throughout the territories subject to the
Government of the East India Company,” applies to the
Punjab."—-( 2. Punjab Record, Case No. 67’.)
A Hind" wier

In Gopal Singh v. wDhungrazae, the Calcutta Court held

“km‘gmc'; If" "I" that where a Hindu widow had embraced Islam, and after

wards married a Mahammadan, Hindu law did not apply to
[W the male she her, and Section 2 Act XV of 1856 notwithstanding, no for
inherited from her feitnre of the estate she had inherited from her ﬁrst hus

firs‘ ﬁlls/“.1”-

I‘Iderpretation of

AMXXIOJ 1850-

band took place. The Court accordingly dismissed the suit
of the plaintiff, who had claimed the property as reversionary
heir.-( 3. W Reporter, Civil Rulings, 1;. 206.)
With reference to the language of Act XXI of 1850,

Mr. Baillie writes—“This [enactment

removes the dis

qualiﬁcation of the apostate himself; vut his children, if

brought up in his new faith, would be still excluded from
the inheritance of their Musalman relatives by mere diff
ference of religion—an objection that is left untouched by
the Act; while, apparently, there would be no objection to
the relatives inheriting from the apostate and his children,

[or being no longer of the Musalman religion, his or their

'135.%§,3LY.L%%95’§' ]
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succession could hardly be regulated by Mahammandan law."
—( Buillie's Digest, p. 701, note 2.) But might it not be
answered that the children of the convert “ were excluded
from the communion” of Islam, and therefore within the

letter of the relief of the Act, as they certainly would be

within its spirit?
For the case of unchastity in a Hindu widow entailing
forfeiture of inheritance, see the case of
Mussumat Karm Kour, before, p. 146.

Ramdhun v.

20.—When any member of a family voluntari
ly retires from the world, and enters a religious
order, he loses all claim to his patrimony, and any
property which he may subsequently acquire, will

not be inherited by his blood relatives, but will
belong to the institution to which he is attached.
In Tilack Chandra v. Shame Charan Prokash, the Calcutta

Court held that the fact of the defendants being by name
Bairagis did not exclude them from their rights of inheri—
tance, since it appeared that they had not become ascetics
and lef “ the household order, but still bought, sold, married

and had children.“—-( 1. 1V. Reporter, p. 209 ). And in
Jagammtk Pal v. Bidyanund, where the plaintiff had become
a Bairagi, and as he said “ relinquishing the world,“ set out
a pilgrimage to various places sacred among the Hindus,
‘ 'the same Court held that “ a Hindu becoming a bairagz', if he

choose to retain possession of or to assert his right to pro
perty to which he is entitled, does an act which may be morally

'wrong, but, in which he will not be restrained by the
Courts.”—( 1. Bengal Law Reports, Civil Appeals, p. 114. )
See too, Clause 6, Section XXII of the Punjab Civil Code.

21.—The Courts will assume charge of pro
perty represented as

heirless, or for which no

claimant may be immediately apparent.

The

Judge will cause enquiries to be made, and may
advertise for claimants. If heirs should be forth

coming, distribution and assignment will be made
according to the rules of inheritance.

If no heirs

should be found the property will lapse to the State.
22.—N0thing in

this section can apply to

families in which the order of succession may have
been ﬁxed by the Government.

Bairagis.

16.93
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ACT N0. XXI or 1850.

“

( Passed on the 11th April, 1850. )
An Act for extending the principle of Sec
tion 9, Regulation VII. 1832, of the Bengal Code,

throughout the territories subject to the Government,
of the East India Company.
-

P’eamble'

Whereas it is enacted by Section 9, Regulationv
VII. 1832, of the Bengal Code, that “ whenever
in any civil suit the parties to such suit may be of
different persuasions, when one party shall be of A
the Hindu and the other of the Mahammadan per
suasion: or where one or more of the parties to
the suit shall not be either of the Mahammadan or
Hindu persuasions : the laws of those religions
shall not be permitted to operate to deprive such
party or parties of any property to which, but for'
the operation of such laws they would have been:
entitled ;” and whereas it will be beneﬁcial to ex

tend the principle of that enactment throughout
the territories subject to the Government of the
East India Company, It is enacted as follows :
11'"les any law
I. So much of any law or usage now in force,
ﬁreﬁght-6132,30,? within the territories subject to the Government of

few” of rights of the East India Company, as inﬂicts on any person
property by reason

.

of change of reli- forfeiture of rights or property, or may be held 1n
or loss of any way to impair or aﬁ'ect any right of inheritance,
by reason of his or her renouncing,~or having been'
excluded from the communion of any religion, or'
being deprived of caste, shall cease to be enforced
as Law in the Courts of the East India Company,
and in the Courts established by Royal Charter
within the Said territories.
-——_

CHAPTER V.
PUNJAB CIVIL cone.
SECTION V.
Special Property of Females.

1.—-By the Hindu and Mahammadan law, a
married woman may possess distinct property of
her own.

The property of the

wife does

not

necessarily vest by marriage in the husband The
wife has ordinarily the sole control over her pecu
dium.
' “ The Hindu law recognizes the absolute dominion of a
married woman over her separate and particular property,
except land given to her by her husband. He has neverthe
less power ' to use and consume it in case of distress, and
she is subject to his control even in regard to her separate
property."--( Macnagkten’s Principles of Hindu and Muham
‘madan Law, pp. 136 and 43. ) So in Teencowree Chatteq'oe v.
.Dinonath Banery'ee, the Calcutta Court held that a woman
_“ is at liberty to dispose of her stridhan at her pleasure, by
"gift, or will, or sale, except in the case of immoveable pro
pertygiven to her by her husband."-( 3. W. Reporter, Civil
Rulings, p. 49. ) See also for a similar ruling, l. Stokes'
'lt'ladras Reports, p. 85. But in Dautulari Rampparag v.
iMallapud-i Rayudu the Madras Court expressed a very strong
opinion that a Hindu wife cannot without the consent of her
‘husband absolutely alienate during her coverture even her
own landed property.—( 2. Stokes’ Madras Reports, p. 360. )

2.—By the Mahammadan law, whatever has
“been specially given or bequeathed to, or settled
on, a female, whether married, or unmarried, is

her sole property which she may dispose of in the
ordinary manner, and which will descend to her
heirs in the usual routine of succession.

But at

the time of marriage it is competent for the bride,
or her parents and guardians, to vest all her pro

Power ofa Hindu
wife over her sepa
rate property.
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perty in the husband, who would, on his part,
usually agree to pay more than an equivalent in
the shape of dower.
3.-—By the Hindu law the “ stridhan,” or
special property of females, admits of much de

tailed speciﬁcation, for which indeed there is some
necessity, inasmuch as the succession to such pro

perty is governed by peculiar rules.

Of the numer

ous kinds of stridhan some are doubtful, and others

do not possess the full legal attributes of such
property.
4:.——Th6 real stridhan may be described as
immoveable property given before marriage, or at
the time of marriage, by the bridegroom, the
parent, or other near relative; property which the
female may acquire by her own skill, art, or indus
try ; and property which she may acquire or amass
from the proceeds of the stridhan. Articles of
ornament or attire, given by the husband after

marriage, or acquired in any other manner, would
ordinarily be included; provided that the husband
himself made no claim to them. Over other kinds
of property especially immoveable, however ac
quired or inherited, the female would have control,

acting under the general guidance of the husband
or natural guardian, and at her death the inheri
tance would run in the ordinary course.
In Bhagwandin Dllobi v. Myna Bai the Privy Council
decided that “according to the law of the Benares school,
herited property does notwithstanding the ambiguous passage in the Mitakshara,*
According to the

Benares school in
not constitute

stri

dhan.
' This decision must be taken to over-rule the more qualiﬁed ﬁnding of
the Calcutta Court, on the authority of the Mitakshara, that the immnveabl'e

estate only inherited by a. woman from her husband or son did not become

ptridhan.-—-( 3. W. Reporter, Civil Rulings, pp. 106, 110.)
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no part of her husband's estate, whether moveable or im
moveable, to which a Hindu woman succeeds by inheritance
forms part of her stridhan or particular property."—-( 9.
W. Reporter, Privy Council Cases, p. 23. ) This same doc
The Bengal law is

trine was virtually recognized in a case coming under the similar.

law of Bengal, reported in 3. W. Reporter, Civil Rulings, p.
49, and directly in another Bengal law case, Chandrobali
Debi v. Brody, where the Court further held that the
widow's savings from her life-estate, if ‘undisposed of by her
during her life-time, could not be considered as stridhan.

( 9. W. Reporter, Civil Rulings, p. 584. ) See also 2 Stokes'
Madras High Court lteports, p. 402, where property inherited by
a mother from her son was held not to be stridhan ; and in a

later case generally that no property acquired by a woman
by inheritance constitutes a part of her stridhan.—-Senga
malathammul v. Valagnda Mudali.——( 3. llIadras High Court
Reports, p. 313. ) See also 4. Reid‘s Bombay High Court
Reports, Original Jurisdiction, p. 163.
“ A gift of money by a son to his mother, for the pur
poses of maintenance of the mother, comes within the deﬁn

ition of stridhan given in the Hindu law."—Mussumat
Durga Kunu'ar v. Mussumat Teju Ifunwar.-( 5. W. Repor

A gift by a son to
his mother for main
tenance becomes atri

dhan.

ter, Miscellaneous Rulings, p. 53. )

The burden of proving property to be stridhan rests
with those claiming to be entitled to it by virtue of its
being sucln—Srimali Chandra llfani Dassi v. Jogkishen
Simon—(1. W Reporter, 1:. 107.) See too, Vol. 2. Civil
Rulings, p. 326.

Onur probandi.

5.—'l‘o the “ stridhan,” as above described,
when left by an unmarried female, (sometimes

called

also

Kumaridhan ), the heirs are the

brother, father, mother successively, and failing

them, the paternal kinsmen. To the stridhan left
by a married woman, the daughters succeed, ﬁrst
the unmarried, then the married ; after the daugh

ters the sons, and then the husband or his family.
But such property, having once descended accord
ing to the above rules, will thenceforth descend in
the usual manner.
The succession to a married woman’s stridhan is given
in greater detail by Macnaghten, who writes-“ To such
property left by a married woman, given to her at the time

Heir In the alri
dlum given at nup
liola.
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of her nuptials, the heirs are her daughters; the maiden,
as in the ordinary line of inheritance, ranking ﬁrst; and
then the married daughter likely to have male issue. The
barren and the widowed daughters, failing the ﬁrst two,
succeed as co-heirs. In default of daughters, the son*
succeeds ; then the daughter‘s sons ; the son’s son ; the
great grandson in the male line; the son of a contemporary.
wife, her grandson, and her great grandson in the male line.
In default of all these descendants, supposing the marriage
to have been celebrated according to any of the ﬁrst ﬁve
forms, the husband succeeds, and the brother, the mother,

the father.”—(inneizaghlen‘s Principles, p. 42.) Hindu marri
ages in this Province usually fall under the ﬁrst, or ﬁfth
form—(p. 62 of Illnenaghten's lVork.) Failing the above,
the heirs are successively as follows :—the husband's younger
brother; his younger brother's son, his elder brother's son;

the sister's son, the husband's sister’s son; the brother's
son, the son-in-law, the father-in-law; the elder brother
in-law, the Sapindas, the Sakulyas, the Samﬁnodakas.
Stridhmi given by
To such property left by a married woman given to her
theﬁither but not at by her father, but not at the time of her nuptials, the heirs
the time of the nup
are successively, a maiden daughter; a son; a daughter who
tiall.

has, or is likely to have male-issue; daughter's son, son's

son; son‘s grandson; the great-grandson in the male line;
the son of a contemporary wife; her grandson, her great
grandson in the male line.

Stridhan not given
by thefather and not
at the time Q)" the
nuptials.

In default of all these, the

barren and widowed daughters succeed as co-heirs, and then
the succession goes on as enumerated in the foregoing
paragraph. To such property left by a married woman but
not given her by her father, and not given her at the time
of her nuptials, the heirs are in the order just quoted,
except that the son and unmarried daughter inherit together,
and not successively; and that the son's son is preferred to
the daughter’s son.-—( llllmutghten’s Principles of Hindu and
Mahammadan Law, pp. 42, 43. )

A son of a con
In accordance with the foregoing rules, in Sawa-iga
temporarg wife in Singh v. Mnssumat Shib Kour, the Chief Court held that the
herits the stridhan
tn the exclusion of plaintiff, who was the son of a contemporary wife, was enti
tie widow of such tled to the stridhan of the last surviving widow of his
a wn.

father, a Sikh gentleman of Lahore, as against the defen
dant, who was the widow of another step-son, who had pre
deceased the lady whose property was in dispute.—( 1.
Punjab Record, Case No. 37. )

6.—But among the Sikhs and Hindus of this
Province, it is doubtful whether the law regarding
" The adopted son will surceed to stridhan after the daughters, as a
son born, and so he will to the shidhan of a cn-wif'e.— 'l'eeucom'ec Chatter
,jee v. Dinouuth Ba.nerjce.-—-( 3.- W. Reporter, Civil Rulings, p. 119. )
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In

many localities the sons do succeed in preference

to the daughters to the special property of their
mother, and the husband regards his wife’s pro
perty as merged in his own. The Courts will de
cide, when disputes regarding stridhan may arise,
whether the family in question ought to be bound
by the lea: loci, or by the strict provisions of
the law.
7.——In carrying out execution, the Court may,
at its discretion, exempt the stridhan, as above

described, from liability for debts contracted by
the husband, or guardian, for his sole and special
beneﬁt; provided that such property is bond ﬁde
held separately. But the Court will be cautious
in admitting claims to such exemption. If the
a debt be for ordinary household expenditure, or for
purposes in which the wife has a joint interest with
the husband, then the exemption will be disallow

ed, especially where it is not rendered imperative
by local custom.
8.—In case of adultery, the woman, to what
_ ever sect or class she may belong, will be liable to

deprivation of her special property, which would
then revert to her husband or children as the case

may be.

CHAPTER VI
PUNJAB CIVIL CODE.
SECTION VI.
Marriage, Divorce, Adultery and Seduction.

1.~—By the Mahammadan law, marriage is a
civil contract, to he agreed to by parties of age and
discretion. Minors may promise marriage with

consent of their parents or guardians. Parents do
usually ' promise on behalf of their children, and:
such engagements are treated as obligatory when
the parties come of age, however doubtful such

Obligation may be according to the strict letter of1
the law.
I believe that cases seldom or ever come before the
Punjab Courts, in which a declaration of nullity of marriage
is sought on the ground that some requisite formality has
been neglected: in fact, para 7 of this Section is strongly
adverse to such claims. It will be suﬂicient therefore to
state brieﬂy here the requisites to a valid Mahammadan
Requisites to a marriage, with references to Baillie’s Digest for those who
valid
marriage may wish to pursue the subject further. The following
among Muhamma points are essential to the accomplishment of a valid marri—
dam.
age:—‘
‘ ‘ '
-l. Proposal and acceptance.—-( Baillie’s Digest ; pp. 14
to 22. ) The acceptance must not be conditional.—(p. 17.)
The declaration and acceptance must both be expressed at
one meeting-{1912. 10 and ll ) : and though the acceptance
need not follow immediately the declaration, it must not
vary from its terms.—(p. ll. )
.
II. The marriage is void, if the cdntracting parties do
not possess understanding; and voidahle if they be under
puberty. and marry without the consent of the guardian.

'—(P- 4-)
Ill. The woman must he one who can be lawfully
contracted to the mam—A Sunni is not incapacitated from
marryingaShiah.—Ghulam Ilussain v. Setubah Begum.—
(6- W. Reporter, Civil Rulings, p. 88. )
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IV. The contracting parties must each hear the words
spoken by the cther.—(p. 5.)
V. than
The one
marriage
mustwitness
be contracted
in sanity,
the presence
of more
competent
: freedom,
puber-v
ty, and Islam are the requisites for the competence of the
witnesses, and it is essential that one of them should be a

man. The witnesses must bear and understand the words of
both the contracting parties—(pp. 5 to 10. ) Objections as
to character and relationship do not apply to witnesses in a
marriage contract.——( 12. 6. )
VI.

The consent of the woman, if she have arrived at

the age of puberty, must be given.—(p. 10 and pp. 50 to 6i.) .
VII.

The husband and wife must both be known or

identiﬁed—(p. l2. )
There are in general no options of inspection, defect or
stipulation, in marriage, as in the contract of sale.—( Baillie's
Digest, p. 21. )

Certain adult male relations in successive order, as given
in Bazllie’s Digest, pp. 45 and 46, are styled guardians, and
have the power of giving a female or male during minority
in marriage, and an insane person though adult; but an
executor has no power, quoad his executorship, to contract
a minor in marriage. When an infant has two guardians
equal in degree, as two brothers, or two paternal uncles, and
either of then contract him or her in marriage, the transac

tion is lawful.—( Buillie's Digest, pp. 45 to 50. ) Where the
nearest relation was in jail under conviction for murder, a
marriage contracted by the mother and grandmother of the
bride was deemed to be valid in Kalu Shaikh v. Gltarib
ullah.—-( 10. IV. Reporter, Civil Rulings, p. 12. )
Either, or both of the parties marrying may be represented by an agent, who must contract in the name of his

Marriage Agentc.

principal, who alone is entitled to the rights, or is liable to the obligations, of the contract. The act of an unauthorized
agent may be subsequently ratiﬁed by the party in whose

name he has acted.—( Baillie’s Digest, Book I, Chapter VI. )
The effect of a. contract of marriage is to legalize the

Eject: ofa mar- ‘

mutual enjoyment of the parties : to place the wife under the riage contract.
dominion of the husband : to confer on her the right of
dower, maintenance, and habitation: to create between the

parties prohibited degrees of relation, and reciprocal rights
of inheritance: to enforce equality of behaviour towards all
his wives on the part of the husband, and obedience on the
part of the wife : and to invest the husband with a power of
correction in casesof disobedience.—( Macnaghten's Princi

ples of Hindu and JIahammadan Law, p. 215.)
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2.—-By the Hindu law marriage is a sacra
ment, and may be solemnized by one of eight
different forms. In this system also the principle
of a contract by mutual agreement is sanctioned ;

but parents betroth their infant children, and
conﬁrm the betrothal by ceremonies, and such con
tract is binding on the parties when they come of
age; if indeed they have not been already married
during their childhood, as is usually the case.
Hhuiu mam-age
forms.

The eight forms of marriage are given at pp. 62 and 63
of Mac/mghlm‘s Principles. Although the form of marriage
affects the descent of the stridhan (see p. 174 of this work),
yet as the usual Hindu marriages of this Province, at least
among the well-to-do classes. to whom stridhan disputes
are usually restricted, belong to the ﬁrst ﬁve kinds, in which
the stridhan inheritance rules are identical, the question is
not one of much importance. - v

A father can 4,.
Although by Hindu law no one but the father, while
legate his power of the father is alive, can give his daughter in marriage, yet
giving his daughter the father can delegate this power to another; and there
” marmge'
fore when a father gave over his daughter while an infant to
a third person and left her"with him till she was of marri
ageable age, and then really allowed her to be married to
the plaintiff, and did nothing to impeach the marriage for
four years, the High Court held that the father had virtually
constituted the party to whom he intrusted his daughter
her guardian, and had acquiesced in and ratiﬁed the act by
which he gave her in marriage.--Golamee Gope lese v.
Juggessur Ghose.--( 3. W. Reporter, Civil Rulings, p. 193. )

Hindu mam-age

Hindu marriage is complete and irrevocableimmediate

,3, bhuh-ng without ly on the performance of certain ceremonies, Without con

consummation.

summation.—( Macnaghlen’s Brinciples of Hindu and lilo/lam
madan Law, p. 60. )

Mam es Mme”
_Since Hindu law is against marriage between parties
pmnm, 0%.. dwmnt of different castes, local custom is the only authority by
castes.
which such a marriage can be sanctioned; and therefore when
in such a case the validity of the marriage is questioned.
the Courts must distinctly ﬁnd whether the custom exist or

not—Mela Ram Nudial v. Thanuram Bantam—(9. W- lic
porter, Civil Rulings, p. 552. )
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3.—By the Hindu and Mahammadan law, second
marriages on the part of men are legal. They are
also legal on the part of women by the Mahammadan

law, but they are not recognized by the Hindu
law, (though constantly contracted among the
lower castes) ; such marriages, when contracted,
will be recognized by the Courts, and will not

involve forfeiture of property, or any other civil
disability. But the widow, on her re-marriage,
cannot retain any property she may have inherited

on a lit'e tenure, from her late husband. The right
of marrying a widow cannot appertain to the
brother, or other relative, of the deceased husband,

but such a marriage is lawful if the widow give
her consent.

If the children, by her ﬁrst husband,

reside with her, after the second marriage, they

have no claim to inherit the property of their step~
father, but they would be entitled to maintenance.
The Act of the Legislature which legalizes the re-marri
age of Hindu widows is Act XV of 1856, and is here given in
extenso.

ACT No. XV OF 1856.
(Received the assent of the Governor-General on
the 25th July, 1856.)

An Act to remove all legal obstacles to the
marriage of Hindu Widows.
Whereas it is known that, by the law as admi
nistered in the Civil Courts established in the
territories in the possession and under the Govern
ment of the East India Company, Hindu widows,
with certain exceptions, are held to be, by reason:

Preamble.
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of their having been once married, incapable of
contracting

a second

valid marriage,

and the

offspring of such widows by any second marriage
are held to be illegitimate and incapable of inheriting
property: and whereas many Hindus believe that
thisimputed legalincapacity, although it is in accord
ance with established custom, is not in accordance
with a true interpretation of the precepts of their

religion, and desire that the Civil law administered
by the Courts of justice shall no longer prevent
these Hindus who may be so minded from adopting
a diﬁ‘erent custom, in accordance with the ' dictates

of their own consciences: and where as it is just to
relieve all such Hindus from this legal incapacity
of which they complain : and the removal of all

legal obstacles to the marriage of Hindu widows
will tend to the promotion of good morals and to
the public welfare: It is enacted as follows :—
Marriage of Hin
du widows legaliz

I. No marriage contracted between Hindus
shall be invalid, and the issue of no such marriage.
shall be illegitimate, by reason of the woman hav
ing been previously married or betrothed to another
person who was dead at the time of such marriage,

any custom and any interpretation of Hindu law
to the contrary notwithstanding.
Rights Of widow
in deceased hus
banth pr )erty to

cease on
marriage.

ier 're

II. All rights and interests which any widow
may have in her deceased husband’s property by
way of maintenance, or by inheritance to her hus
band or to his lineal successors, or by virtue of
any will or testamentary disposition conferring
upon her, without express permission to re-marry,
only alimited interest in such property, with 110'

1
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power of alienating the same, shall, upon her
re-marriage, cease and determine as if she had then
died; and the next heirs of her deceased husband,

or other persons entitled to the property on her
death, shall thereupon succeed to the same,
In Akora Suth v. Borcani, the Calcutta Court held that
a widow who had re-married did not thereby lose her right
to inherit from her son by her ﬁrst husband, who happened
to die after his mother’s re-marriagc; as the right enlircly
accrued to her after her second marriage.—--( 2. Bengal Law
Reporter, Civil Appeals, 1). 199. )

III.

On the re-marriage of a Hindu widow,

if neither the widow nor any other person has been

A woman may in
herit from a son by
her ﬁrst husband
who (lies ofler her
re-mawiage.

Guardian-ship of
children of deceased
husband on the re

expressly constituted by the will or testamentary mawiage
do w.
disposition of the deceased husband, the guardian
of his children, the father or paternal grandfather,
or the mother or paternal grandmother, of the
deceased husband, or any male relative of the
deceased husband, may petition the highest Court
having original jurisdiction in Civil cases in the
place Where the deceased husband was domiciled
at the time of his death, for the appointment of
some proper person to be guardian of the said
children, and thereupon it shall be lawful for the
said Court, if it shall think ﬁt, to appoint such
guardian, who, when appointed, shall be entitled
to have the care and custody of the said children,
or of any them, during their minority, in the place
of their mother; and in making such appointment
the Court shall he guided, so far as may be, by the
laws and rules in force touching the guardianship
of children who have neither father nor mother.
Provided that, when the said children have not

property of their own suﬂicicnt for their support '

of his wi
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and proper education whilst minors, no such
appointment shall be made otherwise than with
the consent of the mother, unless the proposed
guardian shall have given security for the support
and proper education of the children whilst minors.

Nothing in this
Act to render any
childless
widow
capable of inherit
ing.

Saving of rights
of widow mar-rging

except as provided
in the three preced
ing Sections.

W'hatever ceremo
nies no'w constitute
a valid marriage
shall have the some
eﬂ‘cct on the marri
age of a widow.

IV.

Nothing in this Act contained shall be

construed to render any widow, who, at the time of

the death of any person leaving any property, is a
childless widow, capable of inheriting the whole or
any share of such property, if, before the passing
of this Act, she would have been incapable of
inheriting the same by reason of her being a child
less widow.
V. Except as in the three preceding Sections
is provided, a widow shall not, by reason of her
re-marriage, forfeit any property, or any right to
which she would otherwise be entitled; and every
widow who has re-married shall have the same
rights of inheritance as she would have had, had
such marriage been her ﬁrst marriage.
1 VI.

Whatever words spoken, ceremonies per

formed, or engagements made, on the marriage of

a Hindu female who has not been previously
married, are suﬂicient to constitute a valid marri_

age, shall have the same effect, if spoken, perform
ed, or made on the marriage of a Hindu widow;

and no marriage shall be declared invalid on the
ground that such words, ceremonies, or engage
ments are inapplicable to the case of a widow.
Consent to re
ma-W-iage nfa wi
dow who is a mi
1201‘.

VII. If the widow re~marrying is a minor
whose marriage has not been consummated, she
shall not rc-marry without the consent of her

sages-reggae;- ]
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father, or if she has no father, of her paternal grand

father, or if she has no such grandfather, of her
mother, or failing all these, of her elder brother, or
failing also brothers, of her next male relative:

All

persons knowingly abetting a marriage made con
trary to the provisions of this Section shall be liable
to imprisonment for any term not exceeding one
year, or to ﬁne, or to both.

Punishment for
abetting marriage
made contrary to
this Section.

And all marriages

made contrary to the provisions of this Section may
be declared void by a Court of law. Provided that,
in any question regarding the validity of a marriage
made contrary to the provisions of this Section,
such consent as is aforesaid shall be presumed until
the contrary is proved, and that no such marriage
shall be declared void afterit has been consummated.
In the ease of a widow who is of full age, or whose
marriage has been consummated, her own consent
shall be suﬂ‘icient consent to constitute her re
marriage lawful and valid.

Eject of such
marriage.

Prov 560.

4!-—In both the Hindu and Mahammadan law,

there are prohibited degrees. Polygamy is sanc
tioned by the Mahammadan law, to a certain ex
tent, and among the Hindus it is customary.
The relations with whom it is prohibited to contract Forbidden degrees
matrimony (among Hindus ) are thus enumerated by Mann. In Hind-u. marm
“She who is not descended from his paternal or maternal ages.
ancestors within the sixth degree, and who is not known by
her family name to be of the same primitive stock with his
father or mother, is eligible by a twice-born man for nuptials
and holy union.”—( Mtwnaghten’s Principles of Hindu and
Muhammadan Law, p. 64. )
By Mahammadan law all ascendants on either the Forbidden degrees
father’s or the mother’s side; all descendants; sisters and in Mahammadan
half sisters and their descendants ; descendants of brothers; marriages.

aunts paternal and maternal, and the aunts of his ascendants

are prohibited to a man for ever On account ct consanf
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On the score of afﬁnity

marriage is forbidden with the ascendants or descendants of
a man's wife, or with the wives of his descendants or ascen

dants. This prohibition of afﬁnity is established by illicit
intercourse, as well as by marriage.-( pp. 24 to 30. ) Again,
every woman who is prohibited by reason of consanguinity
or afﬁnity, is also prohibited by fosterage.- (p. 30.) Neither
can a man at the same time be married to two women, who

are so related by consanguinity or fosterage that if we
suppose either of them to be a male, it would be unlawful

for them to intermarry.-(pp. 30 to 35. )

Lastly, it is not

lawful for a man to marry a woman whom he has repudiated
three times, till another husband has consummated with
hen—(p. 43.)
~
‘ Polygamy allow
able.

A Musalman may have four wives at the same time.—
( Maenaglzlen’s Principles of Hindu and Mahammadan Law, p.
215. ) “ Polygamy is also legally prohibited to male
Hindus unless for some good and sufﬁcient cause. such as is
expressly declared a just ground for dissolving the former
contract, as barrenneSs. disease, and the like.

This precept

however is not much adhered to in practice."—(p. 60.)

5.-~By the Hindu and Mahammadan law, wives
are, under all

circumstances,

except

adultery, '

entitled to maintenance, and this right is claimable
in a Civil Court.
A native forsak
ing Christianity is
still bound to main
tain his Christian
wife.
Maintenance rules
among Muhamma
dam.

If a convert relapse to Hinduism he does not cease to
be bound to maintain awif'e whom he may have married

while a Christian.-( 4. Madras High Court Reports, Appen
dix, 12. iii.)
The following rules concerning maintenance in the case
of Mahammadans are selected from Baillie’s Digest.
A husband is bound to maintain his wife whether she
be poor or rich, enjoyed or unenjoyed, if she be not too

young for matrimonial intercourse—(p. 438.)
If the woman he “ nashizah" or rebellious, that is, if

she have quitted her husband’s house and denies herself to
him, she has no right to maintenance until she return to

her duty.—(p. 438. )
Sickness or insanity does not deprive the wife of her
right to be supported—(pp. 439 and 440. )
A wife when keeping her iddut after repudiation is
entitled to maintenance and lodging under all circumstances,
unless the separation have been caused by the fault of the
wife, as by her apostatizing, or having connection with her

r
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husband's near kindred. But during this time she must
remain in due seclusion—(pp. 450 to 452. )
A widow during her iddut has no right to maintenance,

whether pregnant or not.-—(p. 452. )
No one shares with the husband the obligation of main
taining his wife, even if he be poor, and the wife have near
kindred in easy circumstances. In such a case however the
kindred might be ordered to support her, and to have
recourse against the husband for the amount so expended.—
(p. 463. )
Proper maintenance comprehends food, raiment and
lodging, the food being ﬂour, water, salt, wood, and oil, and
ordinary condiments—(p. 442 ) : the raiment is a suit sup
plied twice a year, and adapted to the winter and summer
respectively—( p. 448 ): and the lodging required is a separate
apartment—( p. 448 ). Where however a monthly allowance
is decreed, the poverty or aﬁluence of both husband and
wife are to be considered in ﬁxing it, and the rate ﬁxed
when the husband is poor may be subsequently increased if
he become 1‘ich.—(pp. 441 and 442.) It is however to be
presumed that in ﬁxing a. money rate of maintenance regard
should be had to the actual supplies, in lieu of which this
money is directed to be paid. The maintenance of a woman
during her iddut is to be determined on the same principles
as maintenance of marriage.—( p. 452. )
A woman is not entitled to maintenance antecedent to
the order of the Judge, or the mutual agreement of the
parties; even though she may have previously incurred
debts, and this whether the husband be present or absent.
But if she contract debts on account of her maintenance, =

after it has been secured to her by decree or mutual consent,
the husband will be liable to her creditors. If the mainte
nance be allowed to fall into arrears, and either the husband
or the wife die, the arrears, as well as any debts the wife

may have contracted for her support, cease to be recoverable.
So, on the other hand, in the case of death or repudiation,
the wife is not liable to restore any maintenance which may
have been paid in advance—(pp. 443 and 444. )
Analogously, a woman, to whom no maintenance has
been assigned by the Judge until the expiry of her 1ddut,
has no longer any right to it. And even if assigned her by
the Tudge, yet if she receive nothing from her husband till
her iddut be over, she has no recourse against him, unless
she have actually incurred debts for her maintenance by
direction of the Judge—(p. 452.)

Inability to maintain a wife is not a valid ground for
separating her from her husband-(p. 443. )

0
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A Hindu wife
A Hindu wife, who without her husband’s sanction
who elopes from her leaves him to live with her own family, has no right to ask
husband‘s home is
not in general len maintenance from him, and the question whether she be

titled to
nance.

mainte

guilty of unchastity or not is quite immaterial when it ap
pears that the wife eloped from her husband's house and
continues to reside apart from him.—Kullyanessuri Debi v.
Dwarkunath Surmah Challerjee.——( 6. IV. Reporter, Civil
Rulings, p. 116. ) But when a wife had left her home and
carried on an independent calling by working as a coolie, to
which occupation it did not appear that the husband had
objected, or had given her notice to relinquish it and return
home, the Court held that on her desire to return to her
husband's house, she was entitled to maintenance, since he

refused to receive her, although no misconduct was proved
against her, “ no authority being adduced to show that a
Hindu wife, by a single act of disobedience forfeits her right
to maintenance for ever."—Nitye Laka v. Sundari Bassi—
( 9. 77'. Reporter, Civil Rulings, p. 475. )
See too the remarks regarding the rights of Hindu
widows to maintenance, so far as it is applicable to the en

forcement and recovery of such rights generally, at pp. 162—
165 of this Volume.
Maintenance may
be claimed against
the husband in the
Civil or Criminal
Courts.

Section 316 Act XXV of 1861 does not deprive the
wife of any remedy in the Civil Courts which she would
otherwise have had ; a wife can therefore recover maintenance
from her husband either by a Civil or a Criminal proceeding.
--( 6. W. Reporter, Civil Rulings, p. 57. )

6.—A husband may bring an action for the
custody of his wife, but the Court will not restore

the wife against her will, unless assured of her good
treatment.
Circular 144 of
1859.

In 1859, Circular No. 144 (Book Circular No. 81 of
1859 ) was issued to explain an apparent discrepancy between
the rule embodied in this Section, and rule 4 of Circular No.
691 of 1849 of the late Board of Administration, to the effect

“ that no wife will be forced to live with her husband."
The Judicial Commissioner points out that the Board's Cir
cular refers to the Criminal and not to the Civil Courts ; and
continues :-—“ Suits for the custody of wives will be heard
on the Civil side ; should the Court be satisﬁed that the
woman _will in all probability be well treated, it will pass an
order directing her return, at the same time making her
over to her husband." “ The parent, or brother, or other
near relative, with whom she may have taken refuge, may

be sued Jointly with the woman herself}:
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About a year subsequently, this Circular and the enact- (‘hange in the law.
ment of the Code to which it refers were considerably modi
ﬁed by Book Circular No. 35 of 1860, and as this Circular
has unfortunately the force of law by the Indian Councils’
Act, it results that the Punjab Courts are powerless to decree
restitution of conjugal rights, however frivolous may be the
objections of the woman, if she only persevere in refusing to
return : a state of things as opposed to the interests of
morality, as it is to the wishes of the people and to the law
gzrevailing in the eastern portions of the Presidency and in

ngland.

BOOK CIRCULAR No. XXXV of 1860.
Circular No. 71, dated 15th August 1860.
I have the honor, with the concurrence of His Book Circular No.

Honor the Lieutenant Governor, to issue the follow- XXXV “f 1860'
ing instructions in modiﬁcation of those contained
in my predecessor’s Circular No. 14144 dated 23rd
November 1859, regarding suits for the custody of
Wives.
2.--Wives should not, as a matter of course, guitar-0,. the m,
be made over to their husbands against their own M” of WW“
will, even though the Court be assured of their
good treatment.

Ofﬁcers should,

in the ﬁrst

instance, endeavour to ascertain what the woman’s

wishes really are, and use every endeavour by
mediation to effect a. reconciliation : if the woman
of her own free will steadfastly refuse to go with
her husband, she should not be forced to do so, or

punished for non-compliance; Compulsion shall
Only be used in cases where the Judge is convinced
that the woman’s refusal is made solely at the
instigation and under the inﬂuence of her friends.
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In a recent suit before the Privy Council, Baglur

Mini?" of con/’5?” Rahim v. Massmnmat Shamsnnnissa Begum, the state of the

Zimzagzlﬁg

a“ law with regard to the restitution of conjugal rights among
Musalmans was much considered ; and their Lordships laid it

down that such suits were to be decided generally by the
principles and rules of Mahammadan law, although cases
might occur, in which it would not be sufficient to show that
by that law the plaintiff was entitled to a decree for resti
tution: for example, if cruelty to a degree rendering the
wife's return unsafe were established, the Court might refuse
to send her back: or if it were properly proved that the
husband had failed grossly in the performance of the obli
gations imposed on him by the marriage contract for the
beneﬁt of the wife, this might constitute just grounds for
refusing him the assistance of the Court. So, too, there

might be cases in which the Court would' qualify its inter
ference by imposing terms on the husband. The Court
moreover rejected most fully the contention that the Anglo
Indian Courts should not entertain suits for the restoration
of a Mahammadan married woman against her will to her
husband, because some of the obligations, whose speciﬁc
performance the COurts would thus be decreeing, are, as
they are given with prurient particularity in certain Maham
madan treatises, such as British Courts could not enforce.—

(8. TV. Reporter, Privy Council Cases, 1;. l2 ). Of course
the principles enunciated in this decision must be applied
with caution in this Province, owing to the anomalous state
of our local law, as shewn above.
A charge of adul-

Among Mahammadans “ a charge of adultery does not

W11d"?‘"°‘ “Pam” operate as a divorce. though a false charge might be an
as a dwom'
item of ill-usage towards making up a sufﬁcient answer [in
a suit for restitution of conjugal rights]. A true charge
would be no step towards such an answer. And “ a woman
who marries a Mahammadan knows that he may have more
than one wife; but if he marry a second wife, and they

make the position of the ﬁrst wife unreasonably hard and
disagreeable she would be justiﬁed in leaving."—-Jan Bibi
v. Shaikh Munslu' Bepari.—( 3. W. Reporter, Civil Rulings,

p. 93. )
For the right of the woman to refuse herself to her
husband until her dower be paid, see below under Clause 10 _
of this Section. This right was also recognized in the case
of Jan Bibi, quoted in the last para.
Proqfof,.emmﬁ_ '
Where a man had divorced his wife by pronouncing
age after a triple three divorces, and subsequently sued for her society on the
dworwground of a re-marriage, “ a mere declaration by the defen
dant that she was the wife 'of the plaintiff contained in a.
mortgage deed (assuming that she executed the deed with
a full knowledge of the mode in which she was described in

"magnetism ] nssrrrurros or CONJUGAL menrs.
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it) would not be evidence of the removal of the legal
impediment to the re-marriage which was proved to have
been created by the divorce. Neither could a presumption
be drawn from the fact of the rc-marriage that the impedi
ment had been removed, and that the defendant had again
become lawful to the plaintiff for re-marriage." The Court
ought not, therefore, in the absence of proof that after the
plaintiff had divorced his wife she had been married to
another man who had divorced her or died, to compel ,her
to rejoin the plaintiff, and live with him in- intercourse which
according to the Mahammudan law would be illicit and
criminal.—-Aktarmmissa v. Sharia! UIlltlt.—( 7. JV- Reporter,
Civil Rulings, p. 268. )
Where the suit for restitution of conjugal rights origi
nates through one of the parties to the marriage having
embraced Christianity, the case would be governed by the
procedure and rules laid down in Act XXI of 1866. This
Act however does not apply to cases in which the convert
was originally a Mahammadan, as according to the law of
that creed abandonment of Islam by either party is a de
facto dissolution of_ the marriage.—-( Buillie’s Digest, p.

182.)
In Gurmuck Singh v. Mnssummat Gulabi, the Chief Form _ of' decree
Court held that, as it had been found that the'marriage had f‘"'_ '"stli'ji'm‘ of
been consummated, the decree ought to be in the form of 'a

declaration that the wife must return to her husband and

live with him, without any order for damages in case of non
compliance. The Court further pointed out that in execut
ing the decree, it was highly irregular to issue an order to
the police to transfer the wife to her husband‘s custody.
The duty of the Court was to have summoned the wife, and.
in the event of her refusal to go with her husband to satisfy
itself, as required by Clause 6 Section VI, Punjab Civil Code,
that her husband would treat her well; and, if so satisfied,
in the event of the wife persisting in her refusal, to have
enforced its decree by imprisoning her in the Civil Jail, as
provided by Section 200 of Act VIII of l859."—( 3. Punjab

Record, Case No. 7. )

This ruling of the Lahore Court is

in accordance with one of the Calcutta Court given in 6. W.
Reporter, Civil Rulings, p. 105, and as there pointed out by

Macpherson J. under Section 200 of Act VIII of 185!) the decree may be enforced not only by the imprison
ment of the wife, but by the attachment of her

pro

perty, or by both imprisonment and attachment. The Court
there also held an order restraining the mother of the wife,
who was also defendant, “ from preventing in any way the
return of the latter to her husband," was quite proper. In
accordance with the decision just given the Calcutta Cenrt,

in KuI/ar .K/mnsama v. Jan K/zansamu ruled that the form

L
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of the decree in such cases should be that '“ the plaintiff is
entitled to his conjugal rights, and that his lawful wife,
Mussummat N., be ordered to return to his protection."—

(8- W. Reporter, Civil Rulings, p._467.)

See too Vol. 9. Civil

Rulings, p. 552 ; and 2. North West High Court Rulings, pp.

111, 170, 337; and Vol. 4 of the same Reports, 10. 88.

7 .-—In any class or Sect, 3. marriage, otherwise

unohjectionable, will not be set aside by the
Courts to the prejudice of the heirs, on account of

an alleged informality, provided that the parties
shall appear to have acted in good faith. Among
Sikhs what are knOWn as “ Chudur dalna” marris
ages are valid. By the Hindu law, among the
lower castes, if an agreement shall haVe been made,

and co-habitation ensued, marriage may be pre~
sumed, although the full religious ceremony may
not have been performed.
Powers of the
Courts to decree dis
solution of marri

age.

Mr. Scarlett appends as a note to this Clanse, a ruling
of the Judicial Commissioner to the Commissioner of

Peshawar, to the effect that—“ The Punjab CivilCourts have
no power to decree a dissolution of marriage." So far as
Christian marriages (until the recent Divorce Act was
passed Lor Hindu marriages ( saving the jurisdiction cone
ferred y Act XXI of 1866 ), are concerned. this is un
doubtedly correct;

but

with

regard

to

Mahammadan

marriages the dictum cannot be stipported in its present
unqualiﬁed form, as no less than seven of the thirteen
different kinds of repudiation recognized by that law require
a judicial decree.—( Baillie's Digest, pp. 50—53.) They are
as follows :
I. When minors are contracted in marriage by any
one except the father or grand-father, on arriving at puberty
they have an option, and may either cancel or abide by the
' marriage : the decree of a Judge however being requisite in
the matter.——( Baillie's Digest, pp. 50—53. )

Opt-ion ofpuberty.

II. When a woman has contracted herself in marriage,
Marriage void
al'te for inequality. or has been given in marriage by a guardian. then in the
ﬁrst case, any of the agnate guardians (that is, male rela
tions who trace their kinship through males) and in the
second, any guardian nearer to the woman than the consent

lug one, can call on the Judge to annul the marriage, if the
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husband he not the woman's equal in certain particulars,
described at pp. 62 to 67.—See 1. North West High Court
Reports, p. 130. It is doubtful by Mahammadan law whether
the guardians cannot interfere to cancel the marriage, even
after the birth of a child, but not, I should think at all
doubtful that no British Court would lend its assistance in
such circumstances except upon very cogent reasona—(pp.

62 to 71.)
Marriage voids
III. Similarly, the guardians can intervene when a
woman has married for less than her proper dower, and able for bneuﬁciem
compel the dower to be made up to the proper sum, or cy of dower.

separate the parties—(pp. 71 and 74. )_
IV. The fourth case in which the assistance of the
Judge is requisite is that called technically “Lian.” This
however requires the intervention of the Court in a manner
so opposed to the procedure now prevailing that it may be
presumed to have become virtually obsolete in British India.
It is fully discussed in Book III, Chapter X, of the Digest.

Lidn.

V. When one of two married persons who are Hindus, Adoption of Islam
or ﬁreworshippers, embraces Islam, that creed is to be offered by a heathen huh
to the other, and if he, or she, persist in refusing, the Judge band or wife.
is to separate them.—( Baillie‘s Digest, pp. 180—182. ) It
is not probable however that the British Courts would deem
it equitable to allow Mahammadan law to he interposed to
annnl an Hindu marriage, because one of the parties subse

quently might choose to embrace Islam. In fact, the previ
srons of Regulation VII of 1832, which enact that in suits
of every kind in which both parties are not of the same
persuasion, the law to be followed is that of justice, equity
and good conscience, would prevent a party to what was
at the time regarded as an indissoluble contract, being
deprived of his, or her, interests under it by an act of the
opposite contracting party. The case of a marriage among
Mahammadans being entirely dissolved by the abandonment

of Islam by one of the parties is different, as in that case
the parties contracted with the knowledge of this possible
contingency.

‘ VI. and VII. Jubb, and impotence, on the part of the

Separation on the

husband. The former (mutilation) is deﬁned at p. 27, and ground of mutilas
the latter at p. 345 of Mr. Baillie’s Work. As suits for tion or impotency.
separation on the ground of impotence are, unlike the cases

mentioned above, sometimes brought in our Courts, it may
be convenient to sketch the procedure prescribed by Maham
madan law for the decision of such suits ; both as being
that to which the parties are legally entitled (Punjab Civil
Code, Section 111, Clause 7 ), and also as being of a nature
likely to put a check on litigation of so unpleasant a kind.

W hen a woman claims separation on this ground, the Judge
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is to ascertain if the husband have had intercourse with the
plaintiff or not. If it shall appear that he has, the appli

cation is to be dismissed; but if this be not clearly estab
lished, and the case be one of alleged impotence, it is to be

postponed for one year, to run from the time of litigation,

such post onement to be made whether the man require it
or not. 8n the expiration of the period, the parties must
again attend, and if it be established that intercourse has
not taken place, the Judge must allow the woman the

option of separating, where the husband has been muti
lated the order is passed without a postponement. If
interconrse have once taken place, and the husband sub

sequently become impotent or mutilated, the wife has no
right to claim an option of revocation, nor if she knew the

husband to be incompetent at the time of marriage—(Bail
li'e's Digest, Book III, Chapter XI.)
The Judge must
The seven cases treated of in the foregoing para. of
“mm-i an invalid these remarks are those of valid marriages which the Judge
""“"'"‘“9"'

may he called on to annul; but, besides these, there are

marriages invalid per se.—-(See under Clause I of this Section
pp. 176, 177.) When such an invalid marriage has taken
place, the Judge must separate the parties.-—( Baillids Digest,
The invalidity of p. 156.)
I
- ~
‘
.
.‘

ﬂu, marriage (hm _
The legitimacy of a child born of an invalid marriage
no, bastardize the is not affected by reason of the invalidity.--( Baillie's Digest,
oﬂ‘spring.

_ C'o-wi/ves are 011-

13- 157- )

It may be added here that it is not lawful by Maham

ﬁlled, ‘0 BPPWWG madan law for a husband to place two eo-wives together in

dweumgs'

one habitation without their consent, from its necessarily
giving occasion to disputes.—(Baillie’s Digest, p. 190.)

8.—By the Hindu and Mahammadan law,
a divorce is allowable; but, except in the event of .
adultery, the divorced wife has special claims on

the husband. By the Hindu law, she may claim
compensation up to one-third of the husband’s

property; and by Mahammadan law, she may claim
the unpaid residue of her dowry.
Rights of a HinIn the event of a man (Hindu) forsaking his wife without
17“ wif6 when PM! just cause, and marrying another, he shall pay his ﬁrst wife
“"’"-’I'
a sum equal to the expenses of his second marriage, provid
ed she shall not have received any stridhan, or make it up
to her if she have: but he is not required in any case to assign

her more than a. third of his property.

In all cases, and
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for whatever cause, a wife may have been deserted, she is
entitled to suﬁicient maintenance. In the Mitaksbara a
distinction is made where a second wife is married, if there
be a legal objection to the ﬁrst, she is entitled to a sum
equal to the expenses incurred in the second marriage, but
where no objection whatever exists to the ﬁrst wife, a third
of the husband’s property should be given as compensation.
But in modern practice a husband considers it quite sufﬁci

ent to maintain a superseded wife by providing her with

f00d and raiment.-Mucnaghten’s Principles of Hindu and
Mohammedan Law, p. 61. )

By Mahammadan law when a man divorces his wife it

Requisites on the

is necessary that he be sane and adult: a divorce by a boy, husband’s part to a
divorce among
who has not attained to puberty, being invalid—(Baillic’s valid
Mahanvmadane.
Digest, p. 208.)-Repudiation by a drunken man, who has
not been made drunk against his will or for a necessary
purpose, is valid.-( 12. 209. )
Repudiation is either revocable or irrevocable, and its
effect is a total separation between the parties on the com
pletion of the “iddnt* ” when it is revocabier, and without
such completion when it is irrevocable.—( Baillie’s Digest,
p. 205.) Hence when a man has divorced his wife by one
or by two revocable repudiations, he may retain her, whe
ther she be willing or not, whilst in her iddut, such revoca—
tion being established either by words, or by his actions.-_—
(pp. 285--289.) The repudiation of an unenjoyed wife is

irrevocable.—(p. 226. )
When a man gives his wife a revocable repudiation, and

Divorce revocable
or in'e'uocable.

Death bed divor

either of them happens to die before the expiration of her ces.
iddut, then, under all circumstances, they are reciprocany

entitled to inherit.

So if a man be in his death illness, and

give his wife an irrevocable repudiation or diverce her three

times, and die of the same sickness he was suﬂ'ering from
when he repudiated her, before the expiry of her iddut, she
will be entitled to inherit from him, provided, indeed, she
' When a man divorces a wife after consummation, Whether the

marriage were valid or not, or when a separation takes place under the options
of puberty, or want of equality, the woman has to keep an iddut for three
months, or if she be pregnant till her delivery. The iddut of a woman on
the desth of her husband is four months and ten days, whether the marriage

had been consummated or not, or till delivery, if she be pregnant. Whilst
keeping her iddut, the woman ought to remain in seclusion in her own
house, but the widow has greater license than the woman whose husband is

still living.—¢-( Baillie’a Digest, Chapters- X11 and XIII.)

For the right of

the woman to ihlintenauce during her iddut, see remarks under Clause 5 of
this Section.
1' In Mazaﬂ'ar Ali v. Mussunmt Kamarunniesa Bibi the Calcutta Court
expressly ruled that if a man give his wife a revocable repudiation and do
not recall her until she have completed her iddut, a suit by him for the

restitution of conjugal rights will not lie against hen—(Sutherland? Civil
ﬂulingsfar January 1864,11. 33. ),
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was competent to inherit at the time of the divorce, and

that the repudiation did not take place at her request.
(Baillie’s Digest, Book III, Chapter VI.)

When a man has repudiated his wife irrevocably, with-.
out giving her three repudiations, he may marry her again,
during her iddut or after its expiration : but when he has
repudiated her three times, it is not lawful for him to re-_
marr'y her until she have been married to a stranger, who

.Klwla divorces.

after consumation has repudiated her, or died leaving her a
widow.—'( Buillie's Digest, 12. 290.)
“ It appears that by Mahammadan law divorce may be
made in either of two forms, tilacg or kkola.

Divorce by

tilacq is the mere arbitrary act of the husband, who may,

repudiate his wife at his own pleasure, with or without cause.

But if he adopt that course he is liable to repay her dowry»
or dyn-mohr, and, as it seems, to give up any jewels or para-_
phernalia belonging to her. A divorce by khola is a divorce
with the consent and at the instance of the wife, in which.
she gives, or agrees to give, a consideration to the husband'

for her release from the marriage tie. In this case the.
terms of‘ the bargain are matter of arrangement between
the husband and wife; and the wife may, as the consider
ation, release her- dyn-mohr, or. other rights, or make any

other agreement for the beneﬁt of the husband.

It seems

that, according to. existing usage, a divorce by tilacq is not
complete and irrevocable by a single declaration of the
husband, but a divorce by khola is at once complete and;

irrevocable from the moment when the husband repudiates
the wife, and the se aration. takes place.

In these particulars,

the two modes of 'vorce differ. * * * The divorce is the
sole act of the husband, though granted at the instance of
the wife and purchased by her. The kholanamah is a deed
securing the husband the stipulated consideration, but it
does not constitute the divorce. It assumes it and is founded
upon it. The divorce is created by the husband’sv repudi-.
ation of the wife and the subsequent separation. The law.
might have provided that non-payment of the consideration,
should invalidate the divorce, but it is clear. as well from the
opinion of the Law Oﬂicers of the Indian Courts, as from'
the authorities cited at our Bar, that the law is otherwise.

The non-payment by the wife of the consideration, for the
divorce no more invalidates the divorce than in England the.
non-payment of the wife’s marriage portion invalidates the
marriage.——Buzl ul Raln'm v. Mussumat Latg'funnissa.—\
( Sutherland’s Privy Council Judgments, p. 44-6. )
A deed settingforih

The Calcutta Court held in Mussmnat We; Bibi' v.

a repudiation may Azmat Ali, that acertain farigh khatti, setting forth an act

be binding on the of triple repudiation signed by the husband, and given by
hmband though not

him to his father-in-law, constituted a valid divorce, albeit

“mag-gageﬁ- ] names: or nnrno'mu. commcrsr
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it was only signed in the presence of the woman’s father, accepted in the
and not in her 'oWn.—( 8. W. Reporter, Civil Rulings, p. 23.) “if” Preae’we‘

9.--By the Hindu law a pecuniary consider:
ation may be legally received by the father of the
bride. Such transactions, though not uncommon
in practice, are, in their nature, mercenary, and
are morally reprobated even by the Hindu law,

They cannot prove the subject of a suit, and if a
sum should have been promised by the bridegroom,

the father-in-law cannot recover it by action.
The following important Circular of the Judicial Coina
missioner on this subject demands a place here.

.

CIRCULAR 102.
Dated Lahore, 306k October 1858-. _
"I have the honor to issue the following rules for the Breach of belrde
guidance of judicial ofﬁcers in the trial of civil suits arising thal contracte
out of contracts of betrothal and marriage.
,
“ 2. No provision is made by the present law for cases
the converse of those which by Section VI Clause 9 of the
Civil Code are prohibited from being heard in the Courts ;
namely, when a bridegroom has paid in whole or in part a
valuable consideration for the bride, and the father of the
girl refuses to complete the marriage. Valuable cousider
ations of this kind are, in my opinion, illegal and opposed to

the spirit and letter of the Civil Code, and the bridegroom
expectant should not be allowed to sue for any sum he may

have thus paid to the father of the bride.
“ 3. But though the consideration is illegal, the con
tract of betrothal is not thereby made void, because a consié

deration is by our law no essential part of a contract.*

In

such cases therefore the proper course Would be to disallow

all claims to the recovery of the money paid, but to permit
the injured party to sue on account of the breach or betro
thal contract for damages for injured feelings, and the
recovery of any legitimate costs incurred; leaving it to the
Court to aWard damages, large or small, according to its esti—

mate of the injury done.
. . The validity of the contract could still be upheld on other grounds,
as the mutual promises of the contracting parties constitute reciprocally
good and valid considerations for the compact.
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When a. betrothal has been contracted, and the

bridegroom dies before the completion of the marriage one.
of the brothers sometimes claims the right of marrying the
bride: or if the bride die, the expectant bridegroom insists
that the relations of the deceased girl shall ﬁnd him some
other bride, or refund the costs incurred in his betrothal.'
In neither of these cases ought parties to be allowed" to
institute a suit in our Courts. Contracts of betrothal should
be considered strictly personal, and voided by the death of

either of the betrothed parties, as by the act of God. By
this rule also, where reciprocal contracts of betrothal are
made between the sons and daughters of two or more
families, each party will be bound by his or her own contract,
and the breach of engagement by one party will not entitle
the other party to violate his engagements, but only to
recover damages in the Civil Courts.”
“ 5. It sometimes happens that a man having betrothed
himself to a girl, before completion of the marriage
takes a. wife from another family, and the father of the
betrothed girl, naturally anxious to secure for his daughter
the honor and privilege of a ﬁrst wife, refuses to allow the
celebration of the marriage. It seems to me that the girl
who was ﬁrst betrothed has a right to demand that her
marriage be completed before her bridegroom takes another
woman to wife; and that if the bridegroom in such a case
married into another family, the father would be justiﬁed in
breaking off an engagement previously formed with his
daughter.
“ 6. In trial of betrothal and marriage cases, therefore,

judicial ofﬁcers will be guided by the following rules in
addition to those already in force :—
Rule I.-In cases of breach of marriage or betrothal
contracts, no person who has paid valuable consideration for
a bride shall be entitled to recover the same by an action
in Court.

He may sue, on the breach of contract, for

damages to injured feelings, of legitimate expenses, but not
for any speciﬁc sum paid as the price of the woman.
Rule 11.—Contracts of betrothal shall be considered
strictly personal, and dissolved by the death of either of
the betrothed parties.
Rule III.—If aperson, who has contracted a betrothal
with a girl, before completion of his marriage with her
contract a marriage with another woman, the earlier
betrothal engagement may be broken off at the option of the

betrothed girl, or her relatives.”
suit to move, me
_A suit to recover ornaments presented by the plaintiff
value of gn'ea‘cnle to his betrothed m contemplation of marriage, or their value,
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is different from a claim to recover the consideration paid given to a betrothed
to the parents of the bride to obtain their consent to the girl.
betrothal, and such a suit undoubtedly lies under the Punjab
Civil Code. The injured party, if he intend to claim
damages for the breach of the contract, must, however,
include them with his suit to recover the value of the pre
sents; he cannot split his claim—German v. Kabul aml
Mussumat Szlbhanee.—(3. Pmy'ab Record, Case No. 69.)
In Shah Gut v. Ikram, the plaintiff sued to recover a

sum of money he had paid at defendant’s request and on
his account, as a conSideration tor a bride for defendant.
The transaction took place in foreign jurisdiction, the parties
being however for the time domiciled in British territory.
The Chief Court, while laying down that “where the ter fort
and the tea: loci coatractus come into direct collision, the

county of nations must yield to the positive law of the land,”
observed, with respect to the clashing of the foreign and
home law, that “it is to be observed that the sale of a wife

is not only prohibited in the Punjab, but it is declared by
the Code to be ‘ morally reprobated.’ If the transaction
were simply prohibited, the plaintiff could recover : but the
Code uses general language. However, in our opinion this
language is not used without some qualiﬁcation. It would
be difﬁcult to say that the Code pronounces this a turpis
causa ( out of which non orz'tur actio ) not only as between
the parties to the sale, but also as regards a person who is
not actually a party in the transaction, but who, knowing
the object to which the money was to be applied lent it
to the party who paid it for the wife. It might be argued
that the Code by expressly prohibiting the enforcement of
such a contract of sale, may be taken to exclude the case
of the lender of the money for the sale. The Court con
eludes that if this transaction had taken place between
British subjects in British territory, the plaintiff might
recover, not being in part delicto with the purchaser of tho
wife."—(2. Punjab Record, Case No. 88).

10.—By the Hindu and Mahammadan law, the
dower of a married Woman, if not entirely paid up
at the time of marriage, is claimable, by her, at

any subsequent time, and especially in the event of
divorce.

Among Mahammadans it is usual, as a

safeguard against capricious divorces, to stipulate
for an amount of dower far beyond the means of
the bridegroom to pay. Such contract, if enforced

by a Court, would ruin a defendant who had

Suit to recover
money lent to defen
dant with the rm
derstanding that he
needed it to pur
chase a wife.
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divorced his wife without, reﬂecting on the liability
to which he was subject. Still, although the full
amount need not be decreed, yet in the event of a
divorce, without valid cause, heavy damages will
be awarded to the wife, in proportion to the means
of the husband.
Dower deﬁned.

Dower is deﬁned by Mahammadan law writers as “ the
property which is incumbent on a husband, either by reason
of its being named in the contract of marriage, or b_ virtue of
the conlract itself, in exchange for the usufruct of is wife."

What constitutes The dower must be something that is corporeal and pos
sesses value, and the lowest amount is ten dirhems, coined
a valid dower.

or uncoined ; but there is no maximum limit.-( Baillie’s
Digest, [42. 91, 93. )
Reciprocal mar
riage engngmnents
'not constitute
valid dowero.

Hence when one man gives his daughter or sister in
marriage to another on condition that the other will give
him his daughter or sister in return, the right to the person
of each woman being the dower of the other, the contracts
are affected, but the condition is void, and each woman is

entitled to her proper dower.—-(Baillie’s Digest, p. 94.)
When the woman
is entitled to he?

“ proper dower."

Where the thing assigned for dower is not a ﬁt subject
for dower; either as being incorporeal, or as having no legal
value. as when a Moslim marries a Moslimah for wine
or a hog, or when the thing assigned is not in existence at
the time, as the future produce of certain trees or lands; or_

when the dower is left to be ﬁxed by the husband or wife
or a third party, and he ﬁxes it below the “proper dower ;"
in all these cases the wife is entitled to her proper dower."
" Proper (ZO‘II'BT," The amount of this “ proper dower" is to be determined,
low determined.
with reference to the family of her father when on a footing

of equality with her in respect of age, beauty, city, under

standing, religion, and virginity.

By her father's family

are to be understood her full sisters, her half-sisters by
the father, her paternal aunts, and the daughters of her

paternal uncles ; no regard being paid to the dower of her
own mother unless she happened to be of her father‘s family.
It is also said that the condition of the husband in respect
of wealth and lineage should be like that of the husbands

of the women with whom she is compared.—( Baillic's Digest,
77). 93—95. )
So in Shah Najamurldt'n Ahmad v. Bibi
Hoscini the Calcutta Court observed that “ when , a cus
tomary dower is made out, it must we think he by showing
a custom of the women of the woman’s family to receive,

rather than of the men of the husband's family to pay. a

certain dower; the Mahammadan doiver beinglhe consider:
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ation paid by the bridegroom for the marriage, and therefore
regulated by the position and dignity of the bride, especially
since Mahammadan men often contract most unequal mar—
riages, though we would not exclude altogether from consi

deration the means and position of the bridegroom."-—( 4.
W. Reporter, Uivil Rulings, p. 111 ).
“In the very great majority of cases, and especially
when the sum given [as dower] is large, it is customary to

Kabirmamuhn.

reduce the agreement to writing in the form of a. kahin

naniah duly attested and registered*." Accordingly, when
no such document is forthcoming, the Calcutta Court has
repeatedly ruled that very satisfactory evidence indeed is
requisite to support the claim—( 7. W. Reporter, Civil Rul
ings, p. 496; Vol. 1, p. 3| ; Vol. 4, Civil Rulings, p. lll ).
Where however the husband refuses to give a writing for
the dower he cannot be compelled to do so.—(Baillie's Digest,
p. 133). Hence in Taju Bibi v. vam Bibi the Calcutta
Court held that it was an error in law to suppose that a

claim for dower could only be proved by the deed of dower
itself.—-( 1. W. Reporter, p. 31; and Vol. 5, Civil Rulings,
p. 23.)
The liability to dower on the part of the husband is
conﬁrmed or established by one of three things—consum
mation, a valid retirement of the married pair into privacy,

Establish ment of
the dower.

and the death of either husband or wife, and that whether

the dower be named, or be the proper dower.

If however

the marriage be dissolved by a cause, other than the death

of one of the parties, before consummation or a valid retirement,
and such cause have proceeded from the husband, he is
liable for half the speciﬁed dower, or if no valid dower were
is eciﬁed in the contract then for a present of certain articles
01 dress (mootiit); but if the cause shall have proceeded
from the wife, then he is not liable for anything. But when
dower has once been perfected, it does not drop though a
separation should afterwards take place for a cause proceed
ing from thewife, as by her abandonment of Islam, &c.
1-( Baillie‘s Digest, pp. 96 and 101. ) For the description of
what according to Mahammadan lawyers constitutes a valid
retirement, see pp. 98—101 of Mr. Baillia’s Work, and for

that of mootﬁt pp. 97 and 98.
It is usual to divide the dower into two parts, one termed

mooiijjul or prompt, which is immediately exigible: the
other moowujjul or deferred, which is not exigible till the
dissolution of the marriage.
The payment even of
the exigible part of the dower is not unfrequently postponed
' Although such appears to be the custom within the jurisdiction of the
Calcutta Court, so far as my own limited experience avails, lshonld be

inclined to doubt whether among Rnnjabi
kabinnamah is mallg drawn up.

Mahammadans a regular
‘

Dower usually
consists partly of
prompt, arlly of
defen'ed
97'
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till that even; and the Privy Council has ruled, in the case of

Amz'r-Imm'ssa v. lllumdunm'ssa ( 6. Moore’s Indian Animals,
)0. 229 ), that though a woman's dower should be payable on
demand, she is not obliged to sue for it immediately, nor in
the lifetime of the husband.--( Baillie‘s Digest, p. 92.)
Following the principle on which the Privy Council decision
just quoted was based, the Calcutta Court, in Bibi Jamila
v. Malleeka and Saz'yad Muhammad, laid it down that “ nothing
short of the actual dissolution of the marriage by death
or divorce would place the wife in such a position that she

must either sue or lose her remedy.

We think that in any

case short of divorce, the compelling her to sue or lose her
remedy would be to drive her to do an act which would have
a tendency to prevent the couple coming together again,
and would therefore be contrary to public policy and tend
to perpetuate domestic unhappiness and dissensions."—
( Sutherlands Civil Rulingsfor llIay 1864, p. 253.)

See t00

the Civil Rulinys for April 1864, p. 199; 9. IV. Reporter,
Civil Rulings, p. 153; and Vol. 6, Civil References, 17. 19;—

where it was ruled that the fact of the wife having demanded
payment of a certain sum out of her dower did not aﬁ'ect
the limitation in regard to the remainder, which would count
from the date of her husband's death, and not from the date
of her former demand.
How the amount
of the dower to be
'reqardeol as prompt
in to be adjusted
when the parties
have not deﬁned it
in the contract.

When the parties have explained how much of the
dower is to be mooﬁjjul or prompt, that part of it is to be
promptly paid. When nothing has been said on the subject,
both the woman and the dower mentioned in the contract
are to be taken into consideration with the view of deter
mining how much of such a dower should properly be
prompt) for such a woman, and so much is to be mooﬁjjul or
prompt, accordingly, without any reference to the proportion
of a fourth or ﬁfth; but what is customary must also be

taken into consideration. Where however it has been stip
ulated that the whole is to be mooﬁjjul or prompt, the
whole is to be so to the rejection of custom altogether.”
In a note to the foregoing, Mr. Baillie contends that Mac
naghten’s dictum, that where it has not been expressed

whether the payment is to be prompt or deferred, it must
beheld that the whole is due on demand, is incorrect,

being based on a misquotation from the Shurh i Vikayah.
He adds that in a case decided by the Agra Court it was
held that the wife could not claim the whole of her dower
as exigible, while her husband was alive, where no speciﬁc
amount had been declared to be exigible, but one-third was

to be deemed prompt, and two-thirds deferred—(Baillie:
Digest, p. 126.) This rule was followed by the Bombay
Court in Falimah Bibi v. Sadrmlrlin.—( 1. Reid's Bombay High

Court Reports, )2. 307-.) In Bibi Jamila v. Malleeha End
Saiyod Mohammad, however, the Calcutta Court followed.

CIVIL CODE, J
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the rule of Macnaghten just quoted—(Sutherland's Civil
Rulingsfor May 1864, p. 252).
It may be laid down as a general rule that the parties Dower may gene
may agree on an increase or abatement of the dower during rally be increased or
diminished
by
the continuance of the marriage. For the niceties of the agreement
during

subject, however, see Baillie’s Digest, pp. 111—114.

marriage.

A man may become surety for the dower, in which case
the woman may proceed against the surety, leaving him to

Sure e M
'
dowerﬁl

for

recover from the husband; and this if the person guaran

teeing the dower be her own father or other guardian who

gave her in marriage.—( Baillie's Digest, pp. 140, 141. )
A woman may refuse herself to her husband as a means
A woman may
of obtaining payment of so much of her dower as is moodyjul refuse herself to her
hmband as a, means
or prompt, so that if the husband have paid all but one of
obtaining
her
dirhem, she may refuse herself to him and he cannot demand ewigible dower.

back what is paid. ( See 1. North- W'est High Court Reports,
p. 130.) Where the dower is however all deferred to a
deﬁnite period, there is a difference of opinion among the
Authorities as to whether the husband can demand her
person in the interval.—( Baillie’s Digest, pp. 124—128).

See 3. W. Reporter, Civil Rulings, p. 93.
If ahusband give a wife money on account of dower,
A wife may bu
and she buy property with it, in the absence of any proof property M1 he wit
1- by
of fraudulent intent, this would be a valid transaction as money pa'
against the husband‘s heirs suing to get possession of the her husband as
dower and keep it

purchase from the widow.—Shaikh Naso v. Mahatal Bibi.
(4. 1V. Reporter, Civil Rulings, p. 7. )

In Basirullah Ckowdhry v. Abimzmnissa,
observed that—“ If the dower said to be Rs.
due as alleged, the plaintiffs husband had,
a right to execute a conveyance of this property,
worth less than Rs. 800, to his wife to satisfy the

the Court Payments avowed—
2,000 were 1 in satisfaction of
er, when void
no doubt,
apparently against the hue
debt, even band's creditors.

if he were indebted to other people. But if, being largely
indebted, though there were no decrees against him, he

executed a conveyance of this property to his wife to whom
he really owed nothing, or if he executed it for the fraudu

lent purpose of keeping the property in his own hands and
out of the way of his creditors, the conveyance would be
fraudulent and void. So, again, if being largely indebted,
he gave the property to his wife voluntarily, and not in pay
ment of a debt, the conveyance would be in itself fraudulent
and v0id."—(7. W. Reporter, Civil Rulings. p. 513.) The
onus of proving that property avowedly made over by a
husband to his wife as dower or in lieu of it, is really

transferred only to defraud the creditors, rests on the party
making the allegation.-(10. W. Reporter, Civil Rulings,
p. 423.)

against his heirs.

'
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“ A Musaimau wife's dower, even though it be in the

:2? by *2” 't'izf‘i‘ hands of her husband, is considered to be her estate, held
ﬂy; to]; hgbani by him in trust for his wife, and on her death becomes divi
sible among her heirs. The limitation law applicable to a
suit by those heirs is not that relating to suite on contracts,“
but that relating to suits to recover inheritance."—Shahzada
Muhammad Faez v. Shazadi Umdah Begum.-—-( 6. TV. Repor
ter, CivilRulings,12 111.) Shares of dower, when received
by the legal inheritors thereof, cease to be dower, and become
part of the recipient’s estate, and therefore children cannot
follow theirmother's dower into the hands of other legal shares
holders, or claim at their death, except in the capacity of
heirs.—( Sulherland’s Civil Rulings/'01- April 1864, p. 199. )
Extravagant
In Mussumal Ladoo v. Mahumdee, the plaintiff, a divorced
mag/“#6 1?; $2 wife, having sued for the fuli amount of her stipulated

to an mom, win-ch dower, Rs. 8,000, the Lower Courts, considering the means
areamnabze umda, of the husband, that he only paid Rs. 47 as revenue to
the circunwtancee. Government, awarded her Rs. 300 as aproper sum. The

Chief Court, on the authority of this Clause, upheld the
decree, holding that the sum awarded was just ‘F both with due
regard to the defendant's ( husband’s ) circumstances in life,
and also the amount required by the plaintiﬁ‘ for her support.
(2. Punjab Record, Case No. 49 ).

In a recent Oude case

before the Privy Council, Mulkah Do Alim Nawab Igjdar
Bahu v. Mirza Jahan Kudr and others, their Lordships, after,

deciding that the Punjab Civil Code was generally ‘in force
as law in that Province, held that the local Courts Were
bound to apply the provisions of Clauses 10 and 11 to the

cases in which an extravagant'dower had been ﬁxed, beyond
the means of the bridegrbom to satisfy, and were at liberty

to exercise adisoretion in the division of the property in
dispute between the widow and the heirs.--( Sutherlaan
Privy Council Judgments, p. 554 ). See too, Baillie’s Digest,
pp. 116,—118 on Sumﬁt.

11.--At the husband’s death the dower is
treated as a debt, and takes precedence of the
claims of heirs, but not of other debts; it stands on
the same footing with them.

In this case the Court,

would possess the modifying power of Clause 8, and
award to the widow a fair sum with reference to the
assets .of the estate and circumstances of the heirs.
' But in a more recent case, Mir ,llahar Ali v. Amnm‘, the correctness

of the precedent in the text was questioned, and another Divisional Bench
held that at any rate in the case of deferred dower, the claims of the heirs

of the deceased wife against the .whlower iseeimple money claim founded
solelyon the contract entered into by the husband, the rule of limitation
applicable being that contained in Clauses 9 and 10, Section 1 of Act le 0L
1859.—( 2. Bengal Law Reports, Civil Appeals, p. 806. J
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" The wid0w of a Musahnan in possession of her lines

A widow has a

band‘s estate under a claim of ﬂower has a lien upon it as

lien for her dowcr
over the husband's

against those entitled as heirs, and is entitled to possession

estate.

of it as against them till her claim of dower issatisﬁedf’
and if after having actually obtained possession of the estate
of her deceased husband the widow be deprived of possession

by a decree in favor of heirs who take with notice of the
existence of her claim to dower, and more particularly where

her right to sue to establish her claim to dower has been
expressly reserved, the heirs may be held to take the pro
erty sub'ect
to a lien
not divested byKhaiuim.—(
the decree.—
ilVoematul‘
Fatimdh
B which
um v.is Mirumurmissa
9.
1V. Reporter, Civil Ru ings, p. 319-) In this case the Court
expressly impugned the judgment in Bibi Salamat v.

Mowla Baksh ( 5. W. Reporter, p. 194) as conﬂicting with
the principles of Mahammadan law.

But the heirs of a wife

dying in her husband's lifetime have no right of lien over the
husband's property to the extent of the unpaid dower.-- Mir
Mnhar Ali 1. Amani.-( 2. Bengal Law Reports, Civil Appeals,

31. 306.)
A vendee cannot
vA party who has purchased property, of which the disregard
a slower
vendor's mother, awidow, was in possession in respect of lien.

her unpaid doWer, has been held to have no right to eject
the latter, whatever be the title he had secured by his pur
chase, since a dower lien is a valid one.-—Bandah Ali Khan

v. Missumat Choti Bibi.—( 1. North West High Court Rs~
ports, p. 273. )

A widow is entitled to a lien for whatever dower re
mains due to her, althohgh there may be a. dispute as to

The lien, is not
invalidated by rea~
son of the amount

what is the amount actually due, having reference either to due being disputed.
the amount originall ﬁxed as (lower, or to the amount satis

ﬁed by payments.

of action to
f, therefore, some amount be admittedly be Form
brought by an

due on this account, an heir seeking to recover the estate he,'1' when some
instead of bringing an action of eviction against the widow dower is admittedly
should institute his action for an account of what is due clue.
to the defendant for dower, praying that upon satisfaction of

that amount he might be put in possession of his share of
the inheritance—Ahmad Hossein v. Mussumat Khad'eja.—

( 10. W Reporter, Civil Rulings, p. 369. )
A claim for the money amount of dower, and a claim A claim for ay~
to establish alien on speciﬁc property, constitute two entirely ment of the 011161
not imply a
distinct causes of action, and therefore a plaint which sets does
claim of lien over
up the ﬁrst claim simpliciter cannot be treated as if the estate.
really set up the latter.--Mussumat Wafeah v. Mussumat
Saheebw.

In the same case it was ruled that where a widow,

who had taken possession of her husband’s property, was
ejected in a suit brought by the heirs, Who obtained an
absolute decree of right in them as against the widow, her

defence that the property was partly her own and Partly
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purchased from her husband by her being over-ruled, she
could not subsequently sue to establish a lien for dower over
the same property, since between the parties the right of
lien was virtually a res (lemma-4 8. W. Reporter, Civil
Rulings, p. 307. )
A lady in posses
sion under a. dower
lien simply cannot

sell the property.

A Mahammadan lady in possession of property by vir
tue of her dower lien has no power to alienate more than
her own inheritance share in it, but she can mortgage her
hypothecated interest therein.--J|Iusswnat Kamrmmissa

Begum v. Muhammad Hossein.—-( 1. North West High Court
Reports, 10. 287. )

See too Vol. 3., p. 300.

12.--If in any tribe or sect a contract of be
trothal shall have been entered into by parents on
behalf of their children, which contract may be
broken by either of the children when they arrive
at years of discretion, then an action for damages
will lie against the parent who has broken the
contract or whose child may have refused to ratify
it. So also if the marriage shall have been sol
emnized during the infancy of the parties, and} shall
not have been actually consummated, and if, in

such case, either of the parties, on coming of age,
may refuse to acknowledge the marriage, or may
contract another marriage, then an action for
damages will lie against both the child who violates
the contract, and the parent who made it. But
heavier damages will be allowed in this case than
in a breach of betrothal. In either case the action
may be brought either by the aggrieved party, or
by his or her parents, or jointly by both, and in ‘
either case larger damages will be assessed if the
aggrieved party should be a female. The right of
making contracts of the above nature will rest
with the parents or guardian. It will be explained
hereafter to whom the guardianship ordinarily
pertains ; if the contract be made by proxy, the
agent should, if possible, be furnished with written '

instructions.

‘
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Circular 102 of 1858, given above in extenso under

Clause 9 of this Section ( p. 195) should be consulted on
this subject.
A 'contract of betrothal made in regard to a girl, not

Where the subject

born at the time of the contract, is null and void—Diyaht
v. Bhama.—( 1. Punjab Record, Case No. 60. )
In Muhammad Bahsh v. Mussumat Jinat Bibi Mchru

of a betrothal con¢
tract is unborn the
contth is void.

the Chief Court amended a decree for damages for breach
of betrothal, by striking out the name of the child who had
broken the contract; as by this Clause the action in such
cases lies against the parent only, who in the present suit

The child who
breaks a betrothal
contract ought not
to be made a, co-de
fondant.

‘was the mother.—( 1. Punjab Record, Case No. 59. )

Where the parents afterbetrothing" their daughter in

Reapensibility of

marriage die, the guardians of the girl can only be responsi the guardians of a
ble for their own breach of the contract “ althoilgh it may betrothed minor.
be right to say that they are prevented bythe previous con
tract of the parents from making anotherW—Ram‘ O'h-und v.
Lallji.—( 3. Pam'ab Record, Case No. 21‘)

In breach of betrothal suits the period of limitation
runs of course from the date of the breach and not from
that of the contrapt.—( 1. Punjab Record, Case No. 69. )
Where a marriage has been solemnized but not con-'
summated and the married woman is an adult, the Courts
have jurisdiction to decree consummation.—Chougatta Y.
Ra;'an.—( 4. Punjab Record, Case No. 13.)

13.--In any case it will be competent for the

defendant to adduce reasons for non-fulﬁlment of
the contract of betrothal or of marriage, such as
immorality or misconduct on the part of the plain
tiff, physical defect, or incapacity and the like, and
the Court will decide whether these reasons are
sufﬁcient, either for mitigation of damages, or for
the dismissal of the suit ; but the Judge will be
cautious in admitting the validity of such reasons.
In no case can the Court compel either party to
complete the marriage against his or her will.
14i.—In the case of adults, breach of promise
of marriage will be actionable, and damages may

be decreed to the aggrieved party.

Limitation in be
trothat cases.

Consummation of
a marria- e with an

adultcan e decreed.
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In suits for damages brought under this Clause, the
of WW6 plaintiﬂ’ must establish mutuality of obligation, as the pro

Breach of QTo
mise
suits.

mise of the one party to marry is the consideration for the

romise of the other party.—( Addison on Contracts, 1,, 13_ )
such acceptance of the offer by the plaintiﬂ' may be estab
lished through the medium of her conduct and actions at
the time as well as b express words; as if a man ask a,

Woman to come to In is to marry him, her consequent going
there would prove acceptance on her part. so when a
gentleman asked for and obtained the consent of the parents

to his marriage with their daughter, in the presence and
hearing of the latter, her silent acquiescence, in standing
by and saying nothing, aﬁ'orded as cogent proof of her assent;

as an express afﬁrmative—Daniel v. Bowles__( Addison 0,,
Contracts, p. 744.)

“ Suoe patris voluntati non repugnat

consentire intelligitur.”—Dig. L. 23 tit. 1, 1, 12_
If one party to the
contract be a, minor
the other is bound.

It is, however, a principle of the English common law
that if a contract have been entered into between an infant
and a. person of full age, the former may take advantage of

his minority and resist the completion of his contract, but
that right cannot be urged by the other to show that as
there Was not a mutual obligation, there was no censidera
tion for his promise. If therefore, a persoh of full age enter

into a contract of marriage with a lady who is a minor,
the latter may sue the former upon the contract, albeit she

herself is not liable to an action for a breach of promise.—
Addison on Contracts, pp. 15 and 937. )
If a man promise to marry a woman, on condition of
A
cowl/it'ional
promise is a good her coming to where he may be residing, or doing any other
consideration,
the condition
reasonable.

if
be

particular act or thing, there is a sufﬁcient consideration for

the promise; and if the condition precedent be accomplished,
the man will be responsible for the non-fulﬁlment of his
promise. The validity of conditional promises of marriage
will depend on the reasonableness of the condition, and the
time limited for its accomplishment. If therefore, the mar

riage is to depend on the happening of a distant and uncer
tain event, which may in all probability not take place dur

ing the lives of the parties, it would be a contract in res
traint of marriage 'and therefore void.-—( Addison on Con
tracts, p. 745. )
Instances of bad
plea: in cancer to
this action.

It is no answer to an action of this nature to shew that
the plaintiﬁ' at the time of making the promise was engaged
to some

one else,

and that

concealed from the defendant.

the pre-engagement

was

Neither is a. party bound to

disclose that at some previous period he had been conﬁned
in a lunatic asylum. If however the woman at the time of

the betrothal was of loose and immodest character, and this
was unknown at the time to the man who promised to marry

her, he is entitled, as soon as he learns her real character,
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to break off the engagement. General reputation of want
of chastity must be established in such a case, or there must
be full proof of particular instances of misconduct. So too,
if false representations be made by the girl, or by her
friends in collusion with her, as to her circumstances and
situation in life, and the amount of her fortune, such fraud
will
be an of
answer
to any action
which
may
be plaintiﬂ'
broughther-v
for
the breach
the promise
to marry.
But
if the
self were no party to the fraud, and made no false represen
tation and were guilty of no wilful suppression of the truth,
the defendant cannot escape from liability.—( Addison on‘
Contracts, 12. 746. )

The common law does not discourage long engage- Timeﬁn' theful
ments to be married, if the parties be young, otherwise ﬁtment of the en
they are voidable as being in restraint of marriage. If no gagme’lt'
time be ﬁxed and agreed on, it is in the eye of the law a
contract to marry within a reasonable time after request. If
both parties lie by for an unreasonable period, and do not
treat the contract as a continuing one, the engagement will
be deemed to be abandoned by mutual consent.

If the

valid gromdgfow

time of performance be ﬁxed, and by bodily disease it postpone-ment.
becomes impossible for one party to go through the ceremony
without danger to health, this is avalid ground for post-

ponement, by giving notice to the other party.—( Addison
on Contracts, p. 745.)
If the party making the promise were already married,

Circumstances

and therefore incapable of entering into the contract, this whivhdoﬂotw'mi‘
incapacity constitutes no excuse for non-performance, unless M" WM “mes
it were known at the time to the opposite party.

Previous if“ “W'pwfom‘

insanity and conﬁnement in a lunatic asylum constitute no
excuse for non-performance of a contract of marriage.—
(Addi'son on Contracts, p. 745.) If after mutual promises
of marriage. have been exchanged one of the parties by
bodily disease becomes unﬁt for the procreation of children,
the party so unﬁtted is not entitled thereby to treat the
contract as dissolved if the other party still desire its per
formance; but the latter may break Off the engagement.—
(Addison on Contracts, p. 747. )

_

In actions for breach of promise of marriage, the mo-

'
Illness subsequent
to the promise.

Mom,“ was m.

tives or conduct of a party in breaking the contract may be duct of the defen

taken into consideration in assessing the damages.—(Norton’s dam ‘0 be regarded
Topics of Jurisprudence, p. 126. )

By English law in actions on breach of promise of

$137”“ZZQWW ""1
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marriage, neither of the parties to the contract is admissible

as a Witness.
Nosuch, exclusion _however appears to be jab
9 com talent
,
recognized
by- the PunJab
law of evidence.
1 give evidezilce.

to
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15.—A.ny person who seduces an unmarried
female, residing with her parents or guardian, may
be cast with damages by the Court, at the suit of
the parent or guardian. If the female should have
been betrothed, and if it appear that the marriage
has been prevented by reason of the seduction,
then heavy damages will be assessed.
16.—-If after the marriage has been 0 onsumma
ted, and co-habitation ensued, either party should
violate the vow, he or she will be liable to all the

pains and penalties of adultery, both criminal and.
civil. If the defendant should have been already
punished criminally, that fact will not bar a civil
action. A duly authenticated copy of“ the judgment,
ofv the Criminal Court, produced by the plaintiff in
a Civil action, will constitute suﬁcient proof of the
adultery, and the Judge will at once proceed to
assess the damages, either with or without the aid
of assessors.
It will be observed that this clause admits the judgment
Departure from
ﬂu: general princi of a Criminal Court as conclusive proof of adultery in an
action for damages; a departure from the general rule which
ples of evidence.

excludes a judgment in a criminal matter from being admit

ted in a civil action, owing to the want of mutuality.

17.—-Whenever a decree is issued with res
ference to a breach of' contract, or to adultery, the
plaintiff is entitled to indemniﬁcation for any ex
penses incurred in dower, gifts to relatives, or on
other accounts, as well as to damages for injured.
feeling, and honor.
Measure of damn
es in breach of

ielrothal races.

In assessing damages for a breach of a contract of be
trothal no distinction should be made between articles given
“ socially” and those given “ ceremonially." If the presents
were made in consequence of the betrothal, they cannot be

_thus classiﬁed, and the plaintitl is entitled to recover all, on

Punt“
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. VL, clause 17.

the value of all.

cuanens IN'NATIVE LAW.

209

The expenses of feasts, not being the

direct consequence of the betrothal, ought to be disallowed;

Damages in respect of hatak inzat or loss of reputation are
to be claimed along with the damages for pecuniary loss in
the action on the breach of contract.-Nabi Baksh v. Sadich

-—-( 4. Punjab Record, Case No. 22. )
In concluding this Section, it may perhaps be of use to. Emh'actsfrmn the
make the following extracts from the Commentary originally .' “ Commentary."
published with the Code :—
v . .
'
“In the proposed rules the chief deviations from the'
native laws are : legalizing the re-marriage of widows
among Hindus (since extended to all British India by Act
XV of 1856).; the rule regarding the amount of dower pay
able on divorce among Musalmans ;_ the rules regarding the
non-performance of betrothal agreements ; and the breach
of marriage contracts not accompanied by cohabitation.
6. “ The rules under the- last head will alone require
comment. The custom of betrothing and marl-yinor infants
is not to be applauded ; indeed it is repugnant to European
ideas that parents should' make such agreements on behalf
of their children ', and it is diﬁicult to condemn the children,

if, when they come of age, they refuse to- ratify such con
tracts : still, the consequences of the refusal are embarrass
ing, and the custom of early betrothal and marriage is so.
deeply rooted in the native mind, that it cannot be disre~
garded. If either of the contracting parents should break,
or cause the child to break, a contract of betrothal, then of

course he, or she, is liable to be cast in a suit for damages
and indemnification But if a contract of betrothal be
broken by either of the children, then it is proposed to hold
him, or her, blameless: the parent who made the contract
ran a risk in making it, and must be responsible for the con
sequences of its non-performance.
7. “ But there remains a class of contracts of" marriage
between children, undertaken by parents on their behalf,

and which have not been ratiﬁed by cohabitation.

If either

of the children break, the vow thus vicariously made, ought
he, or- she, to be held guilty of adultery, or be held blame
less, or be'singly cast for damages and. indemniﬁcation, or
be cast jointly with the parents?
8. “ Now whatever the native law may declare, the
child in this case, is not morally guilty of adultery ; and it
is not proposed to subject him, or her, to the pains and:
penalties of that crime. But, on the other hand», constituted
as native society is, the child cannot be considered quite

blameless :- no positive injury perhaps is committed; still,
much disgrace and unhappiness is inﬂicted on the opposite

party, and one, who, knowingly inﬂicts such disgrace, must
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give some compensation. The matter is much more serious
than non-performance of betrothal, and the child cannot be
freed from liability. But if the child be mulcted with
damages, the parent who was the original contracting party
is also liable.

It has therefore been proposed that, in such

a case, the child and the parent should be sued jointly.
9.

“ If after cohabitation has ensued upon marriage,

the vows are broken, then the adulterer, or adulteress, is

solely amenable: the responsibility of the parent can no
longer be enforced:

CHAPTER VII.
PUNJAB CIVIL CODE.
SECTION VII.
Adoption.

1.—-By Hindu law, any man, having no son

born to him, may adopt one, who will subsequently
perform those obsequies which are considered to be
of such paramount religious importance. A widow
may also adopt a son if she shall have received
permission, verbal or written, from her husband,

during his lifetime, to do so.

One son only can

be adopted ; but in the event of his death, a second
adoption will be lawful. There are no prohibited
degrees in adoption ; on the contrary, if the adopted

son be nearly related to the adopter, that is a
favorable circumstance. And at all events the par
ties concerned in the adoption must belong to the
same caste. A father may not give away his only
son in adoption, inasmuch as he would thereby
leave himself without a son to perform his
obsequies.
The following rules relative to adoption are extracted
chieﬂy from the sixth chapter of Macnaghten‘s Principles of
Hindu and Mahammadan Law, and are placed together
under this ﬁrst Clause of the Section for the sake of clear
ness, instead of being scattered through different parts of the
chapter. The subject divides itself into four main heads—
(i) who may adopt: (ii) who may give in adoption: (iii) who
may be adopted : (iv) the rights acquired by adoption.

I.

( i. ) Who may adopt.
It is requisite that the party adopting should be

quilixilos Io rumble

destitute of a son, and son's son, and son’s grandson; a “ma” ‘0 MW" #0"

daughter’s son is not however a bar to the right of adoption.

.._( ﬁlacnaghten's Principles, p. 69, and note on that page. ) l
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II. But a man may adopt, although he have male
issue, if such issue be disqualiﬁed by any legal impediment
( such as loss of caste ) from performing the exequial rites.—
(Notc on p 69.)
Second mloplions.

III.

Aman who has already adoptedason cannot

adopt a second during the life-time of the ﬁrst.—( p. 83. )
This doctrine was fully discussed and afﬁrmed by the Privy
Council ~in Ate/Lama v. Itamanadha Balm,‘ and is there
expressed in the form that the second adoption will be
invalid, “the ﬁrst adopted son still existing, and remaining
in possession of his character of a smz.”-(Sutherhmd’s Privy
Council Judgments, p. 197. ) If however a man do make a
second adoption, and the ﬁrst adopted son from ignorance
of the law or other cause allow the second son a share in
the father's land, a suit to oust him on the ground of the

illegality of the adoption will be barred by limitation if
brought more than twelve years after the death of the adopt

ing father.—Rad/ui K{shen llIahapater Y. Srikishen lilahapa
ter.—( 1. IV. Reporter, 1). 62. )
IV. Two persons, even two brothers, cannot join in
the adoption of one and the same son.-(p. 81.)
V. An unmarried person, or one who is blind, impo
tent, or lame, is competent to adopt.-( note on p. 69. ) So
also is a widower.—Nagnppa Ullapa v. Subba Sastry.—(2.

Stokos' Madras qun'ts, p. 367. )
Adoption
females.

by

VI. But not only can a man adopt but a woman can do
so likewise. If however she adopt according to the Dattaka
form, she must have “the consent of her husband, or
according to the law laid down in some authorities, the
sanction of his kindred.*”—~( pp. 70 and 84; and 3. Iliad
ras High Court Reports, p. 283. ) In Klllll and Tansukh v.
Mussumat Laztéa. and Bhurea the Judicial Commissioner
held that the assent of the kindred was not essential to the
validity of the adoption. In the same case the adoption
of another party by a widow was set aside, as it did
not appear that the widow had received the permission of
- her late husband to adopt a son. This case came, it may be
added, from the Delhi Division-(1. Pwyab Record, Case
No. 3. )
VII. Although a widow may have been authorized by
her husband to adopt a son. or two or more sons in succes
sion, she cannot be compelled to act up to that permission,
and may claim to enter on the inheritance, instead of carry—
' Sec before, p. 122 for a surrint account of these divergencies as given

i'.‘ “1" Privy (‘ouncil Judgman in The Collector of Madura v. Alum Baum
lmga Sathupalhy.
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ing out her husband's wishes.-—Srimali Dino Illayi Dassi
v. Dun/rt Perslurd—( 3. W Reporter, Miscellaneous Rulings, p.
6. ) See too Vol. 2. Miscellaneous Appeals, p. 25.
VIII. In a. Privy Council case, Similar Kumari Debi
v. Ganyadkur Pershad Tiwari, their Lordships threw out an
opinion that a power to adopt may be given even verbally——
( Sill/zerland's Privy Council Judgments, p. 297 ) ; while in Pri
trima Sundari Clwwdlu'aiu v. Ammd Kumar Oliowzl/n'y, the
Calcutta Court held that there is no need for a deed of
adoption to be drawn up in any stereotyped form, and that
though the absence of registration and of stamped paper
might give rise to inferences against the genuineness of such
a deed, they would not invalidate it if proved to be an
authentic document. In this case also occurs an obiter dictum
in favor of the validity of mere verbal permission to adopt.
—( 6. W. Reporter, p. 133. ) In Rupmoiyuri U/iowdkranee
v. Ramlall Sir-car the Court held that the rule for testing the
validity of apower to adopt “ was contemporaneity of execu
tion and publication, and, in the absence of this test, all the
circumstances bearing upon the alleged deed and all the
probabilities forand againstits genuineness mustbe thoroughly
considered."--( 1. W. Reporter, p. 145. )
IX. A widow succeeding to her son as his heir does
not lose the right to exercise a power of adoption given her
by her late husband, as by making the adoption she divests
only her own estate.—Bylcant Mani Roi v. Kisto Sundari Rai.
-—( 7. W. Reporter, Civil Rulings, p. 392.) But when a son
has succeeded to his father's property, and dies childless
and is succeeded by his widow, the latter acquires a vested
interest in her husband's estate as widow, and a new heir
cannot be substituted by an act of adoption on the part of
her mother-in-law to defeat that estate.--( Sutherland’s
Privy Council Jrulqmnls, p. 574. ) This indeed was a Bengal
case, and by Bengal law a childless widow has a superior
title to an associated brother, but the principle would pro
bably apply to cases coming under the law of Benares, that
an estate which has already devolved on the son’s widow can
not be divested by a subsequent adoption by the father’s
widow.

X.

A man having a legitimate son may not only

authorize 'his wife to adopt a son after his death, failing
such legitimate son, but also, failing the son so adopted, to
adopt another in his room. An authority, however, toa
wife to adopt in the evenl of a disagreement merely between
her and a son of the husband living at the time will not
avail.—( p. 84. )
XI. There is a conﬂict of authority as to whether a
widow, having adopted one son with the sanction of her

husband, is at liberty, in the event of the death of such
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adopted son, to adopt another, without having received con

ditional permission to that effect from her husband.——(p. 84.)
XII. If however the widow adopt in the Kritrima
form, the sanction of the husband is not required. In this
case, however, the son succeeds only to the peculiar property
of his adopting mother.--( p. 86. )
( ii. )

ong‘loé’xnano-imgs

tho may give in adoption.

XIII. A man may not give a child in adoption who has

,0” 'Of the par,” only one son, nor ought he to give lllS eldest son, but if such
giving in adoption. a son be given the transfer once made cannot be annulled.—
(p. 70. ) The question of the invalidity of an adoption by
reason of the adopted child being the eldest son of his natural
father was however raised in a case given in 1. W. Reporter,
p.137; but the Calcutta Court refused to entertain it on
special appeal, as it had not been pressed on the Lower
Courts at any stage of the trial, or even set forth speciﬁcally
in the petition of special appeal. In Sutherland’s Civil Rul
toys for March 1864, p. 133, such an adoption was held to be
improper, but not illegal when actually accomplished: in
this case the family were Sudras. In a recent decision of
the Calcutta Court, Rajah Upendra Lall Roy v. Sr-imati Rani
Prasannu Mag/i, a Divisional Bench has held that the adop
tion of an only son is actually invalid and void.—( 1. Bengal
Law Reports, Civil Appeals, p. 221. ) On the other hand, in
Chimza Gaundan v. Ifumara Gaundan ( l . Stokes’ M'adras
Reports, p. 54 ) the Madras Court has held that such an
adoption, when made, is valid, and a decision of the Bombay
Court of the same purport as the Madras one will be found
in 4. Reid's Reports, p. 191.
XIV. A man however having a son, and the son of a
deceased elder son, may give the former away in adoption,
since the latter bears to him the relation of a son to all
intents and purposes.—( p. 80. )
XV. A man cannot give his brother in adoption.—( p.

69. )

See 2. Madras High Court Reports, p. 129.
XVI.

A mother, with her husband’s consent, can give

a son in adoption (p. 67 ) but not otherwise; and such
sanction must be previously obtained.--( p. 85. )
(iii.) Who may be adopted.
( a. ) In the Daltaha form.
Requisites for a
XVII. A Dattaka son must be of the same tribe as
Dalia/"1 "doplio'Ig the adopting father, but should not be an elder relation,
such as the paternal or maternal uncle.
Relationship of
XVIII. Among the three superior classes, the son should
"'8 Parties
not be the child of one whom the adopter could not have
married, such as his sister's sen, or daughter‘s son ( p- 70,
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and 1. Stokes’ Madras Reports, p. 420. ) This rule is however
peculiar to Dattaka adoptions, the practice in Kritrima ones
being just the reverse (See Rule XXII below. ) It seems
therefore to be regretted that in two cases which have come
before the Chief Court, the published reports (2. Punjab
Record, Cases Nos. 24 and 83 ) do not make it clear whether
the adoptions were in the Dattaka or Kritrima form. In
the former suit, Mutasadi Mall v. ZlIusmmat Lajwantz' and

Ram Ohand, a Khatri gave permission shortly before his
death to his wife to adopt his sister’s son, and the Chief
Court remanded the case for further enquiry, holding that,
unless there were a local custom to the contrary, such an
adoption would be invalid among Khatris by virtue of the
doctrine set forth in the present rule. In the second case,
Maya Dass v. Sawan, the Court upheld the adoption of a
sister's son, as the further investigation in the case of
Mutasadi _Mall had shewn that generally throughout the
Punjab, the adoption of a sister's son was regarded as valid.
The remark in the Code, “that there are no prohibited
degrees in adoption ; on the contrary, if the adopted son be
nearly related to the adopter, that is a favorable circum
stance,” is probably made in this general and unqualiﬁed
form owing to the great preponderance of Kritrima over
Dattaka adoptions in this province. The Editor of the
Punjab Record appends as a note to the report of the second
case (No. 83 ) that—“ The eﬂ'ect [of this decision] will
probably be that in future the adoption by a Hindu of a
sister’s son will be accepted primafacz'e as a valid adoption,
the onus of proving a. contrary custom in any particular
locality or tribe being cast on the party alleging it.” Should
it however be clearly established that the adoption was in
the Dattaka form, and had taken place among the twice-born

classes, I see nothing in either of these decisions to prevent
the Courts from throwing the burden of proof on those who
zlillege a local custom at variance with recognized Hindu
aw.
XIX. Where there is a brother's son, he should be
selected for adoption in preference to all other individuals :
but this is not so universally indispensable as to invalidate
the adoption of a stranger.—( p. 71. ) Hence the adoption
of one who was stranger in blood to the adopter’s family was
recognized in Kala and Tansakh v. Mcssumat Ladea and

Bhurca—( 1. Pmy'ab Record, Case No. 3. )
XX. The adopted son must be initiated in the name Formalities
of the family of the adopting father with the prescribed adoption.
forms and solemnities; athough the exact performance of
these ceremonies is not indispensable.—( p. 71. ) But even
if the performance of the religious rites may be waived, the
giving and receiving of the son must be an actual giving and

of
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an actual receiving of the child in order that the adoption
may be valid. Accordingly in Sri Narayan Mitter v. Sri
mati Krishna Sundarz' Dassi, the Calcutta Court held that a

mere constructive giving and taking by the execution of two
deeds of agreement by which the plaintiff and defendant
covenanted that the son of the latter should be given to and
received by the former in adoption was not in itself sufﬁcient
to constitute an adoption.—( 2. Bengal Law Reports, Civil
Appeals, p. 279. ) Hence also it follows that an orphan
cannot be given in adoption.—-Subbahwummal v. Ammakutti
Ammal.—( 2. Stokes' Madras Reports, p. 129. ) See above,
Rule No. XV. Where no objection had been taken in the
Lower Courts to the form of the disputed adoption, in regard
to the omission of any of the wonted ceremonies, or the age

of the adopted son, the Agra Court refused to allow these
points to be put forward on special appeal.--Kunwar Daryao
Singh v. Kunwar Karma Singh—( 1. North West High Court
Reports, p. 31.) ’
XXI. For the age of the Dattaka son at the time of
adoption, see the remarks under Clause 3 of this Section.
(b. ) Who may be adopted in the Kriirima form.
Requisile uali XXII. In the case of the Kritrima son, the only res
mtiorwiualg‘ilrima triction is that of tribe; it being essential that the tribe of
‘0’“
the adopting father and the adopted son should be the same.
There is no condition as to age, or relationship; so that it
is said that a man may adopt his own brother, or even his
own father.—( p. 79. ) So in Mukkun v. ltikka the Chief
Court upheld the adoption of a Kritrima son of the age of
thirty, the fact of the adoption having been fully proved.—
(3. Punjab Record, Case No. 87. )
XXIII. There is no condition as to the performance
of ceremonies ( p. 79 ) z the form being instantaneously per
fected by the offer of the adopting and the consent of the
adopted party (p. 85 ) : which consent, however, must be
given during the life-time of the adopting party.-( p. 80. )
(iv. )

Rights of
Dallak“ 801%

a

The rights resulting from adoption.
(a.) In the Dattaka, form.

XXIV. The Dattaka son loses all claim to the pro
perty of his natural family; but for the purposes of marriage
and mourning he is not considered in the light of a stranger,
but the prohibited degrees continue in full force as if he
had never been removed. So too his natural family has no
claim whatever to any property to which he may have suc—
ceeded in his new family.-( p. 72, and l. Stokes’ Madras Re

ports, . 180. ) If however the adoption be invalid, the
natur rights of the so called adopted son remain, and he
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acquires none in the adopting family.*—( 1. Stokes' Madras
Reports, 19. 363. )
XXV. In Sadanund v. Mussumat Sury'o Mani Deoi the
Calcutta Court held that an adopted son was entitled to
succeed as heir not only to his adopting father’s ancestral
estate, but also to all acquisitions made by the father out of
the proceeds of such estate, and that a will therefore disin

heriting such an adoptive son in favor of a third person was
void as to the ancestral estate and the acquisitions made
therefrom.—( 8. W. Reporter, Civil Rulings, p. 455. )
XXVI. He inherits collaterally as well as lineally in
his adopted family (pp. 72 and 83, and the case of Sum
b/zuchnndm Ckowdhry v. Narayani Debi—( Sutherland’s Privy
Council Judgments, p. 25. ) But he has no legal claims to the
property of a Bandhu’f or cognate relation.—( p. 82. ) He
will inherit the stridhan of his adoptive mother in the same
manlper as a natural son.—( See before Note on p. 174' of this
wor .)

XXVII. “Where alegitimate son is born subsequently
to the adoption, he and the adopted son inherit together; but
the adopted son takes one-third according to the law of
Bengal, and one-fourthI according to the doctrine of other
schools. If two legitimate sons be subsequently born, then
according to the Benares school the property should be
made into seven parts, of which the legitimate. sons would
take six; and according to the law as current elsewhere,
into ﬁve shares, of which the legitimate sons would take four,
and so on, in the same proportion, whatever number of legi

timate sons may be born subsequently.”--(p. 73.) “ The
position of an adopted son is affected only by the birth of a
subsequent legitimately begotten son of the adopting father,
so that when an adopted son comes to share with heirs other
than the legitimately begotten sons of his adoptive father in
the property of kinsmen, he takes the share that they would
have. He represents his adoptive father, and is entitled to
the share that his father would have obtained.”—Tara- Mohun
‘ In a case given in 1. Stokes" Madrru Reports, p. 4-5, a Hindu whose

adoption was invalid was held entitled to maintenance in the family of his
adopter ; but this is doubtless an erroneous decision.
4- A man’s Bandhus
maternal The personal
sons of his own mother’s
paternal kindred are the

are of three descriptions; personal, paternal and
kindred are the sons of his own father’s sister, the
sister, and the sons of his own maternal uncle. The
sons of his father’s paternal aunt, the sons of his

father’s maternal aunt, and the sons of his father’s maternal uncle.

The

maternal kindred are the sons of his mother's paternal aunt, the sons of his
mother’s maternal aunt, and the sons ofhis mother’s maternal nnrlc.-—( Mac
nghlen‘s Prim-ipln, p. 37. ) But the Privy Council has recently determined
that this list is by way of illustration and not exhaustive, see note on p. 15].
of this work.

I See also 1. Stokes' Madras Reporls, p. 45.
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Bhuttaohar/ee v. Kripa Magi Debi—( 9. W Reporter, Civil
Rulings, p. 423. )
Rights of a son

XXVlII.

“A boy adopted by a widow with the per

adol'led by u '"ide- mission of her late husband has all the rights of a posthu
mous son, so that a sale made by her to his prejudice of her
late husband's property, even before the adoption, will not
be valid, unless made under circumstances of inevitable
necessity."—( p. 73. ) Therefore “ a widow has no rights
beyond those of maintenance, in a case where a valid adop
tion makes the adopted son the legal heir."-—( 7. W. Re
porler, Civil Rulings, p. 450.) In Rry'kristo Rog v. Kishori
llIohun lllazzmular, the Calcutta Court, however, ruled that

“ a sale by a widow with the consent of all legal heirs at
the time existing would be binding on reversioners and is
binding on the adopted s0n."--( 3. W. Reporter, Civil Rulings,
p. 15. )
( b. )
Rights

of

Krilrima son.

a

XXIX.

Righfs resultingfrom a Krilrima adoplion.
A Kritrima son, as well as his issue, continues

after the adoption to be considered a member of his natural
family; and he takes the inheritance both of his own family
and that of his adopting father.—( p. 79. ) In Blmgal Sing/i
and others v. Budhu, which from the alleged age of the
adopted son would appear to have been a case of Kritrima
adoption, occurs a remark t0 the effect that the adopted son
is disqualiﬁed from inheriting from his own natural father.—
(2. Pug/ob Record, Case No. 51. ) It is true that this
is a mere obiler dictum, as the point in question was not
then before the Court, but it should be borne in mind

that this is precisely one of the points in

which the

results of Dattaka and Kritrima adoptions are diametrically
opposite to each other.
XXX. The relation of a Kritrima son extends to the
contracting parties only ; the son so adopted not being con
sidered the grandson of the adopting father's father, nor the
adopted son's son, the grandson of his adopting father.
Hence such a son does not inherit collaterally.-(p. 80.) The
features of Kritrima adoption set forth in this and the fol
lowing rule were recognized by the Calcutta Court in
Jlfussmnat Shibo Koeree v. Jugan Singh—( 8. W. Reporter,
Civil Rulings, p. 155. )
XXXI. A person adopted in {his form by the widow
does not hereby become the adopted son of the husband,
even though the adoption should have been permitted by
him, ( p. 80 ), but he succeeds to his adopting mother's
stridhan, and will perform her obsequies (p. 86. ) Accord
ing to Mithila law the widow can adopt a. son for herself in
this form without her husband's consent—The Colleelor of

EEE‘A?.,°J¥LE..°1°BE: 1 smrus or ADOPTED sons.
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fir-hoot v. Huroperskad Nahum—(7. W. Reporter, Civil Rul~
mgr, p. 500. )
For the effect of Dwyamushayana adoptions, see the
remarks under the next Clause of this Section.
Rules I, II, III, V, VI, VII, VIII, IX, X, XI, XII,
XVII, XVIII, XXII, XXIII, XIII and XIV bear specially

on the matters treated of in this ﬁrst Clause of the Section.

2.—The son thus given, and adopted, acquires
all the legal rights of a lawfully begotten son of
the adopter. But he becomes separated from his
natural parents; his relation to the giver ceases,
and a relation to the adopter commences. He has,
ordinarily, no claim to inherit property from his
blood relations, nor have they any claim on his pro
perty.

But if the natural parents should, after

giving away a son in adoption, be bereft of their
other sons, then the adopted s0n may become the
heir of his natural parents as well as of his adopted
parents, and may perform, with religious eﬁicacy,
the obsequies of both. If lawfully begotten sons
should be born after the adoption, then they will
share with the adopted son. By the Hindu law an
adopted son may be disinherited for gross miscon
duct, but this doctrine must be applied

with

caution.
It should be home in mind that the opening clauses of
this para treat of a son “given and adopted,” that is to
say, a Dattaka one. Besides the instance mentioned in the
text, Kritrima sons inherit from both the natural and
adopted parents ( Rule XXIX ), and also sons adopted in the
Dwyémuskéyand
Dwyémushﬁyana form, which is thus described by Macnagh
ten. In this form “the adopted son still continues a mem adaptiorw.
ber of his own family and partakes of the estate both of his
natural and adopting father, and so inheriting is liable for
the debts of each. To this form of adoption, the prohibition
as to the gift of an only sen does not apply. It may take
place either by special agreementthat the boy shall continue

son of both‘ fathers, when the son is termed Nitya Dwyé—
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mushﬁyana; or otherwise, when the ceremony of tonsure
may have been performed in his natural family, when he 18
designated Anitya Dwyamushayana ; and 1n this latter case,
the connection between the adopting and adopted parties
endures only during the life-time of the adopted: _ His ch11-'
dren revert to their natural family. With a legitimate son
subsequently born, the Dwyamushayana takes half a _ share
of his adopting father’s property"—( Blacnaghten’s .Prmczplu

of Hindu and ﬂIa/rammadan Law, 10. 74. )
The rules bearing on this Clause are Nos. XXIV, XXV,
XXVI, XXVII, XXVIII, XXIX, XXX, XXXI.

3.—The proper age at which the child should
be adopted is a disputed point among Hindu jurists.
If he be adopted as Dattaka, or “ given,” (the most
orthodox form) the adoption should take place be
fore he attains the age of ﬁve, or at the most of
eight, years. If he be adopted as Kritrima, or
“made” (a less authoritative form,) then no age
whatever is ﬁxed. The adopted son should be
given to the adopter, but cannot be purchased by
him.
Limil of age for
Dattaka adoptions.

The question of the limit of age beyond which a Dattaka
adoption cannot take place is discussed at pp. 74—79 of
the PTi'NCl'PZBS of Hindu and .Mahammadan Law, where it is
shewn that, even according to the authority which allows
the widest margin, the Dattaka Chandrika, it is essential

that among the three superior tribes, adoption should pre
cede investiture with the characteristic cord (upanayana), and
among Sudras that it should _ take place before marriage.
See also 3. Madras High Court Reports, 12. 28. But in this
province, the provisions of the following Clause of the Code
should be kept in mind.
.

'

4!|'_'The strict rules of the Hindu law of adop
tion, especially as regards age, are frequently dis-.
regarded in this province. But such informality
will not be held to vitiate adoptions contracted
bond ﬁde. The main principles, however, as laid
down in the Section are entitled to observance.

ﬁt%9.,€l¥t':a°,9 E; ]
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In an inheritance dispute between certain Jat agricul
turists, the Chief Court held that the fact of the defendant
having lived with the deceased for many years as his son
cultivating the land, and that he had subsequently performed
his obsequies, and taken no share of the estate of his natural
father, was proof suﬁicient to constitute an adoption and
render the defendant sole heir to the deceased, albeit the
performance of any ceremonies of adoption could not be
shewn to have taken place—Lehna Sing/i v. Chema—( 3.
Punjab Record, Case No. 111.)
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A doption among
Punjabi Jats.

Where for many
“ When there is satisfactory evidence shewinga party to
have been given and received .in adoption, and when the years the claimant

adoption has been continuously recognized for a series of
years, and the party adopted is shewn to have had posses
sion, either in person or through his guardian, of property
which would devolve upon him by reason of such adoption,
in such a case, after the lapse of 20 years, the Court may
very well dispense with formal proof of the performance of
the ceremonies ; and unless it were distinctly shewn on the
part of the person contending against the adoption that
ceremonies had not been performed, the party adopted
would be entitled to enforce all his rights as adopted son."

has enjoyed the pro
perty as an adopted
son, the proof of
shewing the due
adoption formalities
have not taken place
will rest on the party
impugning the title.

Saboa Bewah v. Nahagzm JIaiti.—( 2. Bengal Law Reports,
Appendix p. 51. )
Conversely, subsequent acts at variance with the existence
of the alleged adoption, such as the alleged adoptive son
marrying his daughter into the caste or family of the adopt
ing father, will have great weight in determining whether
the claimant be validly adopted or not.—Harsahai v.
Bhawani Dass.—-( 4. Punjab Record, Case No. 43. )

A party’: subse
yuent acts may be
oohed at to deter
mine whether he was
really adopted.

5.—Contracts relative to adoption are action
able in a Civil Court. But no particular deed or
Writing is requisite in the formularies of adoption.
The person who sets up an inheritance claim by virtue
of having been adopted, must himself prove the adoption.—

(2. W. Reporter, Civil Rulings, p. 326. )

Omu probandi.

But where the

plaintiff sues for a declaration that an adoption is invalid,
he is bound to prove the invalidity, and the onus in such a
case is not to be cast on the defendant of shewing that it is
valid.—Brojo Kisbori Dassi v. Srinath Bose—(9. W. Reporter,

A stranger has no
right to sue to obtain
a declaration that an
that “ a stranger who has no interest in the matter, has no adoption is invalid.

Civil Rulings, p. 407.)

In the same case the Court remarked

right to commence a suit and to ask a Court for a declara
tory decree that the adoption of a. particular person is

invalid.

It might be very reasonable at the instance of a

presumptive reversionary heir whose estate would not accrue

till the death of the widow to try whether an adoption made
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by a widow were valid or not, and upon proof of the invali
dity of the adoption to declare that it was invalid. In such
a case if the reversionary heirs should be compelled to wait
until the death of the widow before they could get the ques
tion tried as to the validity of the adoption they might have
to wait until all the witnesses who could prove the invalidity
of it were dead, for the widow might outlive all the witnesses.
Such a suit might, we apprehend, be maintained by the
presumptive reversionary heirs for the beneﬁt of the persons,
whether themselves or others, who might be the heirs of the

husband at the time of the widow’s death, in the same
manner as the presumptive reversionary heirs may sue to
restrain a widow from committing waste, although, if the

widow should survive them, they would sustain no injury by
the waste."
An adjudication on adoption is not a judgment in rem.

See before, p. 93 of this work, and the ruling in Kripa Ram
v. Bleagawan Dass.
In a suit by an
adopted son on a
bond the defendant
cannot raise
the

In Bhowani Par-shad Sin-malt K7um v. Dburm Narayan
Neogy, where the plaintiff sued on a bond as executor of an
alleged adopted son of the party in whose favor the bond
was made, the High Court held that when the defendant

question of the vali
din of the adoption. questioned the title of the plaintiff, it was sufﬁcient for him

to show that he had obtained a certiﬁcate under Section 2
Act XXVII of 1860, or that he was in de facto possession
of the deed upon which the suit was instituted as heir of
the obliges; since when he had proved one or other of those
states of circumstances he had done sufﬁcient for the pur
poses of' the suit, and that the lower Court had therefore
erred in law in requiring the plaintiff to prove the validity
of the adoption against the defendant who impugned it.—

(

1111;. Reporter, Civil Rulings, p. 25.)

X ’

See Rules XX and

.

6.—By the Mahammadan law no special for
mularies, or legal consequences, are attached to
adoption. The adopted son has no peculiar rights,
except such as the adopter may confer on him.
But by becoming naturalized in another family, he
does not forfeit inheritance in his own.
No mllﬁorily in
favor of the right of
an adopted son to
inherifussurh among
Mumfmaus.

In Kluvqjah Ohid It'lum v. The Collector of Shahabad
the question of the right of an adopted son to inherit among
Musalmans was considered, and no authority either from
Mahammadau law or from decided cases could be discovered
in supp())rt of the claim.-( 9. W. Reporter, Civil Rulings,
p. 502.

PUNJAB CIVIL CODE,
sect. VIL, clause 7.

l

QUESTION OF PROOF.
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7.——Nothing in this Section can apply to fami
lies where adoption may have been declared void,
as regards the succession to public grants or to
feudal privileges, distinct in their nature from pri
vate' rights.
“ Adoption among Musalmans is of no more legal impor
tance than in England. But among Hindus, in etiicacy and
validity it is analogous to the practice of the Romans and
the Athenians. Under the Regulations the decisions of the
Courts on this head are entirely guided by Hindu law, and
in the present Section 120 deviation is proposed. Some portions
of the law are uncertain ; indeed, Sir W. Macnaghten declared
that there was no topic of Hindu jurisprudence more sur

Extract fro m the
Commentary.

rounded by doubts and difﬁculties. Fortunately, however,
the obscurities hang over matters of secondary importance,

such as whether adoption must take place at an early age ;
whether a widow can adopt a second son on the death of the
ﬁrst ; whether the adopted son is entitled to inherit the pro
perty of his foster (sic ) father’s collateral relations. A
question on each of these points might be answered in the
afﬁrmative. But disputes on such remote points are not
likely to arise in our Courts, (the formalities of adoption not
being strictly observed in this province) ; and if they should
arise, they will not be perplexed by Pandits, or disturbed by

the doctrines of rival schools."--( Commentary on the Punjab
Civil Code. )
In concluding this Chapter, the following extract
from Lord Wynford's remarks in delivering the judgment of
the Privy Council in Sutroogun Sufpuity v. Sal/itra Dye is
deserving of being quoted, and pondered on. After lament—
ing that the law allows an irrevocable act which defeats the
just expectations of the relatives of the deceased, to be
proved at any distance of time after it is supposed to have
been done by verbal testimony only, neither registration nor
written evidence being essential to the validity of the act,
His Lordship adds—“ I would say that in no case the rights
of wives and daughters should be transferred to strangers
or to more remote relations, unless the act of adoption, by
which this transfer is effected be proved by evidence, free
from all suspicion of fraud, and so consistent and probable
as to give no occasion for doubt of its t1'uth."-(Sutlzerland's
Privy Council Judgments, p. 37. )

A doptions ought
not to he recognized
except fully and
clearly proved.

CHAPTER VIII.
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SECTION VIII.

. Minority, Parental Authority and Bastardy.

1.—Tl1e period of legal minority, for persons
of all tribes and classes and of both sexes, will

extend to the age of eighteen years,
Various Acts of the Legislature prescribe special per
iods of majority in regard to the matters of which they

Various ages of
majorin for 111 :
reul purposes.

treat.

The Indian Succession A1 t, (Act X of 1865) deﬁnes

a. minor as any person who shall not have completed the age
of eighteen years. The Indian Marriage Act ( Act V of
1865) uses the word minor as signifying a person who has
not completed the age of twenty-one years. The Native
Converts Marriage Dissolution Act ( Act XXI of 1-866 )
requires the male party toa suit for conjugal society to have
completed the age of sixteen years only, and the female
party to have completed the age of thirteen : while the,
Indian Penal Code (Section 361) recognizes a kind of ma
turity in the male at fourteen years, and in the female at
sixteen, by ﬁxing these as the limits of age, which a person
must be shown not to exceed in order to constitute the en
ticement of him, or her, from the keeping of a lawful guar
dian a penal oﬂ'ence.
Warren in his abridgment of Blackstone's Commentaries
(p. 3l~9 ) \vrites—“ As the law in general does not take
notice of the fractions of a day, if a person be born on the
ﬁrt day of January, he is of age on the morning of the last
day of December, though he may not have lived twenty-one
years by nearly forty-eight hours."
The incidental mention of a child's age in the recital of
a Mahainmadan will is no proof of the exact ago of such
child. And the granting a certiﬁcate to the guardian of the
child after the testator's death is only proof of her being a
minor at that time, but does not establish her exact age.—
Nfl III/mi Chow/1hr]; v. Illussumal. Zahirumu'ssa Khanum.—-(8.
W. Reporter, Civil Rulings, p. 371. )

2—If the guardianship of the person or pro
perty of a minor shall have been ﬁxed by private
arrangement, testamentary or otherwise, the Court

Day on which a
minor comes of age.

Proof of a mi
nor'a age.

APPOINTMENT or GUARDIANS.

226

[_ sect.
P""-'V 11.,
B °“"‘CODE.
3_
clans esJJtK'

will not interfere, unless there should appear
special grounds for interference, such as the proof
or the apprehension of fraud, injustice or injury to
the minor’s person or property.
Power ofa Hin
du to appoint a
guardian other than
the mother for his
minor children.

In Soobah Durgak Lall Jha v. Neelammd Singh, the
Calcutta Court ruled that though the mother is the natural
guardian of her child, there appear to be no provisions of
Hindu law “ which prohibit a father from appointing by
Writing or by word any other person than the mother to he
the guardian of his minor children"-—(7. W. Reporter, Civil
Rulings, p. 74. )

3.—Where no previous arrangement shall
have been made, the Courts may appoint guardians

and managers. But if the minor be a landed pr0~
prietor, the appointment rests not with the Court
but with the revenue authorities. Managers and
guardians, appointed by the Courts, are responsible
to them. In making such appointments, the Court
will be guided by the following rules :—
In the case of Charlotte Twitchen, which was an appli~
The

Punjab cation to the Lahore District Court to appoint a guardian to
Courts have no po
wer to appoint a an European British subject who was a minor, the proceed
guardian for an
European British
subject.

ings having been rem0ved into the Chief Court under the

provisions of Section M of Act IV of 1866, that Court held
that, while by Section 7 Act IX of 1861 the jurisdiction of
the Punjab Courts was not barred by any jurisdiction vested
in the High Court of Fort William, yet that the Punjab
District Courts, and consequently the Chief Court, have no

power to appoint guardians to Em'opean British subjects, since
such authority cannot be exercised without an express grant
from the Crown or the Legislature; and in the opinion of

the Court no such grant has been made or can be inferred
from any Regulation or Act. It is true that Act IX of 1861
speaks of minors generally, but this Act, which treats exclu
sively of procedure, is merely an Act to amend the previously
existing law for hearing suits relative to the custody and

guardianship of minors ; tbatlaw being contained in Act XL
of 1858, which Act, even if it apply to the Punjab, expressly

excludes the case of ‘European British subjects.--( 2'.
Duty of Curators
to report annually

to the Court.

ng'ab Record, Case No. 23. )
.
Section 16 Act XL of 1858 requires the Curator appoin
ted by the Court to furnish annually within three months
from the close of the year of the era current in the district

PUNJAB CIVIL CODE,
sect. V111,, clause 4.

]
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an account of the property in his charge, exhibiting the
amounts received and disbursed on account of the estate and
the balance in hand. See 3. W. Reporter, Civil Rulings,
p. 59.

4.——By the Hindu and Mahammadan law, the
guardianship of the person and property of a minor,
devolves successively on those parties, who are
nearest of kin according to the rules of inheritance,

that is to say, ﬁrst the mother, then the paternal
and the maternal male relatives in order. As re
gards the property, however, the mother would he
expected to act in concert with some male relative.
But this principle need not always be carried into
effect.
The person who by Hindu law has the right of guar
dianship of a female minor is not necessarily the person who
has the right of disposing of her in marriage. In some cases
the rights are found to go together; in others however they

The

right of

guardianship and of
disposing in marri

age Qfa Ilindn mi
nor do not necessari

are severed and vest in different persons. Thus, while the lg go together.
mother is entitled to be guardian, failing the father, she does

not stand next to the father as regards the right of giving
her daughter in marriage. In a case reported at Volume II
of Macnaghten's Hindu law, p. 204, it was held that the
elder brother of a minor, and not the minor‘s mother. was

entitled to dispose of him in marriage, because it is laid down
in the Mitakshara that in the ﬁrst instance the father is to
perform the initiatory ceremony, such as the marriage of his
daughter: in default of him the grand-father : on failure of
the grand-farther, the brother: the uncle and his son (next in

order) : and that on failure of all the persons above enumerated,
the mother has the right of disposing of her in marriage.—-( 7.
W. Reporter, Civil Rulings, p. 323. )
The practice of the Courts in appointing a guardian to
a Hindu minor, has always been to give the preference to the
father, then to the mother (whose right, as indeed the right
of the father and others, though long and universally ac
knowledged, is one of practice rather than positive law), and
after the mother to the male paternal relations. But when
the male paternal relations did not come forward and the
claim to the guardianship lay between the stepmother and
the paternal grand-mother, the Calcutta Court, disregarding
as incorrect a law a contrary ruling of the Bombay Sudder,

held that the term mother in this matter did not include a

Order of guru'
a'ians according 10
Hindu law.
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step-mother, and that as against her the paternal grand
mother had a preferential claim to the guardianship of the
niinor.—Mu/1m'ani Ram Bunsi Kunwari v. Maharaml Subk
Klmwuri.—( 7. IV. Reporter, Civil Rulings, p. 321. ) See t00
Macnaghten's Principles of Hindu and Mahammadan Law, p.
p. 117-118, where it is added that in default of the mother,
the elder brother is entitled to the guardianship, then the
paternal relations generally, and failing them the maternal
kinsmen according to their degree of proximity : but the
appointment of guardians universally rests with the ruling
power. The Calcutta Court in Fuggoo Dag/e v. Rannh Daye
and ollwrs held that proximity of connection does not neces
sarily entitle a person to the ofﬁce of guardian: indeed the
' nearest legal relative if out 'of caste is not a proper selection
for a guardian of Hindu minors.—( 4-. W. Reporter, Miscel

laneous Appeals, 12. 3. )
Guardiﬂnship of
The guardianship of a female (whether she be a minor
“fmal‘ ’""‘°’‘or adult) rests with her father until she is disposed of in
marriage; and if he be dead, with her nearest paternal rela
tions. After her marriage, a woman is subject to the con
trol of her husband‘s family, ﬁrst, her husband is her guar
dian, then, failing him, her sons, grandsons and great grand
sons ; in default of them, her husband’s heirs generally;
failing these her paternal relations, or in their default, her

maternal kindred.—( Maonaghten’s Princiﬂes, p. 1.18. ) In
Item Singh v. Bhagwc'm Singh two persons set up a claim to
the legal custody of two female infants of tender years
against their father, on the ground of an alleged marriage of
their sons to the infants. The ﬁrst Court distinctly found
that from the age of the children, their marriage could only
have been a mere form, and that the form had been shewn
by the decision of Brahmins to be informal. The Court also
found the transaction to be merely a fraudulent device to de
prive the father of the custody of his children, to which he
was entitled by nature. The Chief Court dismissed the
appeal, observing that the “ Hindu law, ( 1. Strange 44,)
.requires the consent of the father, or whoever is entitled to
the custody of the girl, and there can be little doubt that
this marriage was invalid. But even if the informal proceed
ings were valid as a betrotkal, the father under the circum—
stances of this case is entitled to the custody of the children,
and their ages are six and four. Their mother does not
oppose the claim ; and as against the alleged husband, they
must undoubtedly be declared subject to their father’s care

and control."—( 1. Pmy'ab Record, Case No. 101. )
Custody of infants
By Mahammadan law, a mother has the best right to
0f "{"d" 319"" the custody of her infant children ( even against the father,
2:202:22; gw Ma' See Sutherhmd’s Civil Rulings, for ZlIm-ch 1864,12. 13] ) unless

'

_her character be such as to render her unﬁt for the post 3
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failing her, the maternal grandmother, how high soever;
and after her the father’s mother, how high soever; than

the full sister, the half sister by the mother, the daughter
of the full sister, the daughter of the half sister by the mo
ther; next the maternal aunts in the same way; and then

the paternal aunts. The daughters of uncles and aunts,
whether paternal or maternal, have no right whatever to the
custody of children. The rights of all the abovenamed
women are made void by marriage to any one who is not
related to the infant within the prohibited degrees. These
rights of custody revive however on the dissolution of the
marriage.
Whenthe
a boy
reaches
the agepasses
of seven,
andagnate
a girl cushiizrzgge:
A t ‘ d to m:
M
that of puberty,
right
of custody
to the
relations (usubah;) of these the father is ﬁrst; then the mum)“

paternal grandfather, how high soever, the full brother, the
ialf brother by the father, the son of the full brother, the

son of the half brother by the father, the full paternal un
cle, the half paternal uncle by the father, then the sons of

paternal uncles in the same order. A girl should not how
ever be given into the custody of a son of the paternal uncle;
since no male has a right to the custody of a female child,
save one who is within the prohibited degrees of relation~
ship to her: if too the agnate guardian be proﬁigate, he
should be excluded from having the custody of a female
minor. When a child is with one of its parents the other is
not to be prevented from seeing and visiting it.—( Baillic's
Digesl of Muhammadan Law, pp. 431—435. ) The father
and paternal grandfather and their executors, and the exe
cutors of such executors have also control over the property
of the minor for beneﬁcial purposes : but, in their default,
this power does not vest in the remote guardians, but de
volves on the ruling authority.—( Macnaghten’s Principles of
Hindu and Ala/lamination Law, 1). 221. ) In accordance with
Mahannnadan law, as set forth in the foregoing passage, in
Shahzadah Fatah All

Shah

v.

Fazilalztnnisa

Bibi, the

mother was held entitled to the custody of her son, a. child
under the age of seven, as against the father.—( Sulherland's
Civil Rulings, for Ellerch 1864, p. 13.)

Also in 6. IV. Ro

'pnrler, Miscellaneous Rulings, p. 125, the paternal uncle was
determined to have no legal right (according to Maham
niadan law) to the guardianship of the property or custody
of the person of a minor as against the mother.

5.—Guardianship is of two descriptions; ﬁrst,
the‘protcction of the minor’s person, his maintenance
and tuition; second, the management and custody
of his property. These two charges may be rcposed
'in the same person or in different persons.

.I
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6.--The guardianship of the person should not
be entrusted to the next heir of the minor, or to
any other person, who may have an interest in out
living him.

\Vith this restriction, however, it is

not only permissible but desirable that the charge
should be entrusted to some near relative who may
take a natural interest in it.

7.—Neither is the management of property to
be committed to the next heir. But the duty does
not neceSsarily belong to one of the relatives of the
minor.

It may happen that the person, who is the

best qualiﬁed for the guardianship of the person,
such as a mother or sister, is the worst qualiﬁed
for the management of the property.

The services

of the most capable person, whether related or not

related to the minor, will be sought for.
The right of m
ing to protect a mi
ner's interests
is
not necessarily res

tricted to his guar

The legal guardian is not the only person who is entitled
to sue 011 behalf of a minor; for it may be doubtful who is
the legal guardian, or the guardian himself may be the
person who withholds the right, or does the injury, or he
may neglect to give the needful protection to the minor :

diau.

and therefore any friend of a minor, whether his regular

guardian or not, may sue on his behalf to establish his
right. This liberty, however, does not apply to cases in
which a person who is not the legal guardian claims to
receive money on behalf of a minor. The consent of the
minor to the institution of a suit on his behalf is unneces
sary.—( Macpherson on Civil Procedure, p. 12. ) See the pro
visions of Section 19 Act XL of 1858.
Extract from the

Commentary.

The commentary on the Civil Code contains the follow.—
ing observations on this part of the Section—“ In the
Section on Minority, the policy of the English law and of
the regulations has been followed in prohibiting the next heir
from taking charge of a minor, regarding whom he may be
presumed to have an adverse interest. The distinction
between the guardianship of the person and the manage
ment of the property is also known to the regulations, and
the rules now proposed for the appointment of guardians

and managers are generally conformable to the practice of

PUNJmICIIVIL CODE, J
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our older provinces, except that there is no speciﬁcation regard
ing minors who may be proprietors in joint undwuled estates.”

8.-—The guardians and managers are responsi
ble for ordinary care and diligence in the perfor
mance of their duties. They cannot ordinarily bind
their wards by contracts, nor can they exercise

ownership over the property. But where they have
so acted under manifest necessity, as for the sup
port of the minor, the liquidation of debts, the
preservation of the property, or the payment of
taxes, the ward, when he comes of age, is bound

by their acts.
According to the Civil law the guardian was not only
responsible for the loss incurred by his maladministration,

but for the gain not acquired and that might have been
won.—( Phillz'more’s Roman Private Low, 77. 272. ) So he

A gtlarclian'; res
ponsibilities flL‘t‘l)I'll~
ing to Roman law.

was bound to use such care and diligence as he employed in
his own business. It was his duty to sell perishable
things, and not to suffer loss by unnecessary delay: to collect
debts, and to discharge those, even if due to himself, which
bore graviores usztras. The guardian was not allowed to
make gifts for his ward unless they were of such a character
(e. g. the support of a mother or sister, or the remunera
tion of a master ), as no one could with propriety dispute
“ cum tutor non rebus (ltmtaxat sed ett'am moribus pupilli prcepo
natur, in primis merceztes prwoeptoribus non quas mlm'mas potent

sed pro facultate patrimonit' pro dignatate natalium constituet,
alimenta seroz's libertz'sque nonnumquam ett'am exteris sf hoe pnpz'llo

erpedirt proastebtl, solennia munera parentibus cognatisque millet."
-—( Private Law, pp. 299, 300. )
In O'lmttarsal Singh v. The Government, the Calcutta

A guardian is not
for
paying
the guardian were affected by limitation, still, in the absence honestly
due from the
of any proof that the debts alleged to have been discharged debts
ward even if the
were ﬁctitious debts, and in the face of proof that they had (/0va be ejected by
been actually discharged, it was not a ground for retrench limitation.

Court ruled that, even assuming certain debts when paid by responsible

ment that the guardian thought proper to pay the debts

honestly*.—( 3. W. Reporter, Civil Ratings, 11. 57.)

In this

case the Court, in the very spirit of the extract from the
Digest just given, allowed the guardian credit for poojah and
charity expenses, and subsistence allowance to servants
' See too 1. W. Reporter, Miscellaneous Appeals, p. 16.
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deputed on business to places distant from the family
residence, &c., as being expenses warranted by the minor's
social rank and income.
A g'm’dM" m" '
A father as guardian of his minor son can sue to recover
2603:2131,meng damages for personal injuries received by the son.—-Madliu‘

"NZ-(L

J y

Sudan v. Kaim Ullah Biswas.-—( 9. W Reporter, Civil Rul
ings, p. 327. )

A g'lardia," "1"
A suit by the guardian of minors to set aside an aliena
suit" .5” “'"de- 9" tion made by the adult member of a joint Hindu family
ulwnatum of Jmnl ,

.

.

-

.

h

f

family properly by in collusron with the purchaser, and Without_ t e assent 0
the managing mem- his wards, Will he, and ought not to be conSIdered prema—

ber.

ture.——S/ieo Per-shad Jha v. Gunga

J/ia.—( 5. W Re~

porter, Civil Rulings, p. 221. )
. Commemtinm
In setting aside an agreement entered into by a guar
whwh should-actuate
b I If fl .
d b
l . ‘1 l l d
l.
. \ d
a gumlmn m mm lap on era 0 ns war _, y wnci 1e 1a re inquls re _a
trading

for

his mmety of an estate to which the latter was helr at law, in

ward.

Case anamtman

Par-’7'“ l’wuli-

consideration of being put in immediate possession of the
other half, the Calcutta. Court ruled that “ the acts of a
guardian as regards minors must shew the strictest good
faith, and must be based on considerations of actual necessity and
advantage, not on calculations of possible benqﬂl.—Buclh Mull v.
Gouri Shankur.—-( 6. W Reporter, Civil Rulings, p. 16. )
See also on this point 2. Bengal Law vaorts, Civil Appeals,
1). 126, where the two Judges diﬁ'ered as to the degree in
which an act must be for the beneﬁt of the ward in order that
a guardian‘s alienation of his property may be upheld.
The leading case with reference to the powers of a

Hindu guardian to alienate or burden his .ward's estate is
that of Hanumnn I’m-shad Pandz'. Here a lady, the guars
dian of, or rather manager for, her minor son, mortgaged
ancestral lands which had descended on her husband's death
to the son as heir. The Privy Council held that the Rani’s
describing herself in the mortgage deed as proprietor,
instead of guardian or manager, did not in itself vitiate the,
transaction, as it was conceded that she never claimed ad

versely to her sen, and that it was apparent therefore that
the term was a mere misdescription [Errores sci-[bentsz no
cere non debent]. Secondly, their Lordships laid it down
that, under Hindu law, the right of a boruiﬁa'e incumbrancer,

who has taken from a defuclo manager a charge on lands
created honestly for the purpose of saving the estate, or for
the beneﬁt of the estate, is not ( provided the circumstances
would support the charge had it emanated from a de facto
and dcjure manager ) affected by the want of union of the
dc facto with the de jure title. Lastly, they thus deﬁned
the powers of the manager—“ The power of the manager
for an infant heir to charge an estate not his own is, under
the Hindu law, a. limited and qualiﬁed power. It can only
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be exercised rightly in case of need, or for the beneﬁt of the
estate. But where in the particular instance the charge is
one that a prudent owner would make in order to beneﬁt
the estate, the bondﬁde lender is not ejected by the previous
mismanagement of the eslate. The actual pressure on the estate,
the danger to be averted, or the beneﬁt to be conferred upon
it in the particular instance, is the thing to be regarded.
But, of course, if that danger arise, or have arisen, from

any misconduct to which the lender is, or has been, a party,
he cannot take advantage of his own wrong to support a
charge in his own favor against the heir grounded on
necessity which his own wrong has helped to cause. There
fore the lender in this case, unless he be shewn to have
acted maldﬁde, will not be affected, though it be shewn

that with better management the estate might have been
kept free from debt. Their lordships think that the lender
is bound to enquire into the necessities for the loan, and to satisfy
himself as well as he can with reference to the parties with whom
he is dealing that the manager is acting in the particular instance
for the beneﬁt of the estate.* But they think that if he do so
enquire and act honestly, the real existence of an alleged
sufficient and reasonably credited necessity is not a condi
tion precedent to the validity of his charge : and they do not
think that under such circumstances he is bound to see to
the application of the money. It is obvious that money to
be secured on any estate is likely to he obtained on easier
terms than a loan which rests on mere personal security;
and that therefore the mere creation of a charge securing a
proper debt cannot he viewed as improvidcnt management :
the purposes for which a loan is wanted are often future as
regards the actual application ; and a lender can rarely
have, unless he enter on the management, the means of

controlling and rightly directing the actual application.
Their lordships do not think that a bondﬁde creditor should
suffer when he acted honestly and with due caution but is

himself deceived.”--( 6. Mil/76,8 Indian Appeals, p. 393, and
Appendix to Macpherson on Mortgages. ) See Satherland's
Civil Rulings, for llIarch 1864, p. 143 ; and for Aprii,
p. 166; l.

W. Reporter, p. 285 ; Vol. 2. Civil Rulings,

p. 156; Vol. 5. Civil Rulings. p. 103;—where an alienation
was set aside, since, although no fraud or collusion was
brought home to the purchaser, the Court found that if he
in fact believed there was a legal necessity for the sale
which the guardian was making, he had not exercised due
' It does not follow, hmcher, because in such cases the creditor has to

discharge this extraordinary burden of proof that the ordinary rule which
re uires the party who alleges subsequent repayment to prove such payment

should be inverted in favor of the opposite party, or that the debt should
be assumed to be satisﬁed unless the contrary he shewn by the creditor -

Canal! Fatwa"! Namganappnb v. Collector of Marlllipatum.—-( 10. IV. Re
porter, l rivg L‘uum'it Cans, p. 47. )

Shea
Ram V.
Parehad.

Parshad
Tittlth

234

CASE OF HUNUMAN PRASAD PANDI.

l Perceaayassse

care and attention in arriving at that belief, inasmuch as
though the money was raised ostensibly for the marriage
expenses it was not really so applied, and there were more-‘

over ample funds belonging to the estate from which the marriage
outlay might and ought to have been met ;— Vol. 6. Civil
Rulings, p. 30, where on the authority of Twyne’s case (1.
Smith‘s Leading Cases )2. 1,) it was ruled that “inadequacy
of consideration can in no case be said, as a proposition of
Rajendur Lalm v. law, conclusively to establish mala jides ";— Vol 8. Civil
Sulu Singh.

Rulings, p. 364, where it is laid down that while the onus of

proving the validity of the sale rests with the alienee, it was .
not needful that he should establish that the alleged neces
sity actually existed, but only that before completing his
purchase he had made all reasonable enquiry as to the
existence of that necessity, and that the result of his inves~

tigation was to satisfy him as an honest man of the necessity
Ifu‘p Narain v. being real and not pretended ;-- Vol. 9. Civil Rulings, p. 297,
Ganga/lhur Pars/mil
Hardin.

where the Court observed that when a person on attaining
majority questions a sale made by his guardian “the burden
lies on the person who upholds the purchase not only to
show that, under the circumstances of the case, either that

the guardian had the power to sell, or that the purchaser
reasonably supposed that he had such power, but further
that the whole transaction so far as regarded the purchaser’s
part in it was bond ﬁde. In cases where the guardian him-’
self is under no personal disqualiﬁcation, and the purchaser
is a stranger to the property, probably this bonaﬁdes should,
in the absence of evidence to the contrary be presumed as
soon as the legal propriety of a sale is made out. But it is
otherwise, when either the person who sells labors under

disqualiﬁcation, or the purchaser stands in a ﬁduciary rela
tion to the owner of the property."*

In this case the

personal disqualiﬁcation consisted in the guardian being a
purdah lady, one of a class who are entitled to the protection
which in England the Court of Chancery always extends to
the weak, ignorant and inﬁrm, and to those who for any
other reason are specially likely to be imposed UP'OII by the
exertion of undue inﬂuence over them, which undue inﬂuence
will be presumed to have been exerted unless the contrary
Kal Chandra Sar be sheWn— Vol. 9. Civil Rulings, pp. 316 and 501 ; Vol. 10.
mall v. Ramjoy Suf Civil Rulings,- p. 8, where it was decided that the mere fact
mana
of the guardian having been able to make some more advan-=
,tageous arrangement for the estate of the minor Would not
nullify a sale to bond r'irle purchasers for value. According
to Roman law it was needful in order that a sale by the
guardian of his ward’s property might stand, that the seller
should have acted bond/ids, “nam tutor in re pupilli lune
domini loco kabelur cum tutelam adminislral'non cum pupillum
spolial " ; but in a Hindu case the good or bad faith of the
1' See too 1. Reid’s Bombay High Courts Reports, p. 381.
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guardian would apparently be only so far of importance as
it might possibly throw light on that of the buyer; and
Vol. 10. Civil Rulings, p. 106, where alienation having been
made by the defacto manager of a joint family was held
not to be vitiated by the fact of his father, the de jure mana
ger, being alive at the time.

On the principle here laid

down. the Madras Court, in Tondavaraga Mudali v. Valli
Animal held that though a debt incurred by the head of a
Hindu family residing together would ordinarily be presumed to
be a family debt, yet when one of the members of that
family happens to be a minor it is then incumbent on the
creditor to adduce some proof that the debt was, contracted
bond, ﬁde and for the beneﬁt of the family.—( 1. b'tukes'

Madras Reports, 1). 398. )
A mere recital in a bond is no sufﬁcient proof of the
object for which the money was needed by the' guardian.—
Ruhmanjuri Chowdhrani v. Ram Lall Sircar.--( 1. W Ree
porter, p. 145.) Nor, on the other hand, is the absence
of any recital of the alleged necessity in the deed an
obstacle to its being shewn aliunde, since it is immaterial

in what manner the necessity is proved.-- Womesh Chandra

Sirear v. Digumbari Dani—(3. W. Reporter, Civil Rulings,
p. 154,)

Where the ward after attaining his majority virtually
recognizes the title of a person who had bought property
from his guardian, acting, apparently of his own free will
and with a knowledge of the true state of affairs, he is
prevented from subsequently turning round and claiming
the property on the score that what his guardian had done

Recognition of the
guardian's acts by
the ward.
'

was unwarranted, and therefore not binding on him.—

Kebul Krish Dass v. Ram Kumar Slia/i.——( 9. W Reporter,
Civil Rulings, p. 571. ) If too the plaintiff deny the autho
rity of another to act as his guardian and repudiate the act
done by him in that capacity, he will be precluded .from
taking advantage of those acts so far as they are beneﬁcial,
to him.—-( 7. W. Reporter, Civil Rulings, p. 76.
The marriage of a Hindu minor is a legitimate cause
of expense in regard to which his guardian has power to
bind him, unless it be shewn that the amount of the loan

was extravagant for the purpose considering the social and
pecuniary circumstances of the minor.—Juggessur Sircar v,
Nilumbar Biswas—( 3. W. Reporter, Civil Ratings, 1). 217.)
The Courts will not readily interfere to set aside a

Leases ofthe ward';

farm of the minor’s estate effected by the guardian, if the estate by the guarg
latter appear to have acted bond ﬁde and with the view of (lian,

beneﬁtting the estate—Hum Mohun Mookerjee v. Kalinalh

Mookeryee.—( 2. W. Reporter, Civil Rulings, p. 270.)
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Alienation "fini"!
Since, according to the Mithila. school, the alienation of
fam'll-VP'OPM'JW‘M joint undivided property is invalid without the assent of all
some of the s/rurers

are minom

,v

_

.

‘

'

the \llillCTS,.8\'e.1 as regalds the~ ahenor s own share, the

head of a Hindu iamily cannot alienate such property during
the minority of any brother or son, unless the alienation
have been made from necessity, or for the manifest beneﬁt
of all interested; as for the support of the family, for the

payment of a ﬁne inﬂicted on the father by a. Criminal Court,
for the services of religion, or for the payment of Government
revenue. But money advanced to a. guardian to enable him
to carry on excessive or unjust litigation will be considered
to have been obtained by the guardian on his own personal
responsibility.-—( llIacpherson on Illurtgages, pp. 21—23, and
Macpherson on Contracts, 12. 19. ) So in Gunga Par-shad v.
Phat Singh, a sale of a portion of the family estate made by
a member for himself and as defacto manager and guardian

for his minor brothers in order to raise money to prosecute
a suit beneﬁcial to the whole estate, was upheld and declared
binding on the minors.—-( 10. W. Reporter, Civil Rulings,
p. 106. ) So in Ram Ifis/tor Adltlrji v. Lakln' Debi, the
Calcutta Court ruled that where a suit had been instituted
in perfect good faith by the manager for the beneﬁt of the
property, the Judge was competent to pass an order making
the estate liable for the costs, although the decree-holder
might have been content to take out execution against the

manager.—( 1. W. Reporter, Illiscettmwom‘ Appeals, p. l. )
_deil.'/ comproIn Ramnarag/an Paramanick v. Srv'mati Dassi the High
digefzfr'; gs; Court set aside an arbitration award .assented to by the
mid: if [Mi-"dim, guardian of_certa1n minors, by which, 1n accordance lt‘WilS
m [Minterestsofghe said wrth Wishes expressed by their father in his life-time,

ward.

'

the minors received a less share in the family property than
their elder brothers, the other parties to the compact, the
Court holding that the arrangement was prejudicial to the
interest of the wards, and to the extent to which it
was injurious, it ought to be set aside.—( 1. W. Rrporter, p.
281. ) But where a partition* of family property had been
made by a Hindu mother as guardian of, and on behalf of
her minor son, and there was nothing to indicate fraud, or

that any undue advantage had been taken of the plaintiffs
minority or of the sex of his mother, the Madras Court u'p
held the transaction as binding on the ward.—Nalla.pa Redth'
v. Bulammat.—( 2. .Mddras High Court Repurts, p. 182.)
Rearmibilih/ of
Where a former guardian had borrowed money for the
the new guardian act
ax beneﬁt of the minor,
~
'
.
' use, the
‘uc‘foravalid
and applied
the loan
to his
' So in a case given in 2. M'rulras High Court Report:, p. 47, the Court,

held thata guardian might hind his ward by referring to a punchnynt of
their caste a question of partition, the act being one which the minor. if of
age. might reasonably and prudently have done for himself.—Temmakal v.
Subbammal.
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guardian at the time of the suit would be liable to pay the
debt to the extent to which he might hold funds belonging
to the minor.--(3. 1V. Reporter, Civil Rulings, p. 137.)

ofa previous guar
ian.

Where a person prosecutes a suit as guardian or
manager for a. minor plaintiff without having any such legal
status, the defect will be fatal to the suit; even though the
same party may have maintained a former suit in the same
capacity to which the defendant was also a party and in
which no objection had been taken to his locus standi.—Sital
Prusad v. Birj llIohun Doss ( 1. North West High Court Re

If a arty suing
asguar [rm do not
really hold that post,
the defect isjalal t0
the suit.

ports, 1;. 25. )

Conversely, a decree obtained against a minor and his
property represented by an individual as guardian, who had
no legal right to the post, may be set aside by a lawful guar

A decree obtained
against a person as
guardian, who is not
really such, will not

dian without imputation of fraud or collusion, since such a bind the ward or the

decree cannot bind the minor or his estate.-~( 1. North lVesl

High Court Reports, p. 175.)

estate.

See also Section 3 Act XL

of 1858, and the notes there.
In a suit affecting Mahammadans the Calcutta Court
ruled that a manager of property for a. minor has no autho
rity to grant leases for a longer period than his own incum
bency.—Boonyo Chandra Bose v. Rohim Ullah.—( 1. TV. Re
porter, p. 211. ) See too for the English law on the subject
Smith's Law of Landlord and Tenant, p. 46.
On a. reference from the Jessore Small Cause Court, the

Calcutta Court laid it down that where a lease made by the
joint owners of an estate was set aside, so far as the share
of One of them, who was a minor at the time the lease was
granted, was concerned, the lessee is not entitled to recover
the portion of the purchase-money represented by the min
or’s share in the absence of any proof of fraud—Darya
Charon Bhultacharyee v. Shoshce Bhoosun lllllter—( 5. TV.
Reporter, Small Cause Court References, p. 23.)
According to Mahammadan law a guardian is not at
liberty to sell the immoveable property of his ward, except
under one of seven circumstances; viz, ﬁrst, where he can
obtain double its value; secondly, where the minor has no
other property, and the sale of it is absolutely necessary for
his maintenance; thirdly, where the late incumbent died in
debt, which cannot be liquidated but by the sale of such
property; fourlhly, where there are some general provisions

in the will, which cannot be carried into effect without such
sale ; ﬁfthlz , where the produce of the property is not sufﬁ
cient to defray the expenses of keeping it ; sizthly, where the
property may be in danger of being destroyed; sovenlhly,
where it has been usurped, and the guardian has reason to
fear that there is no chance of fair restitution.—( llIacnagh-1
tells Principles of Hindu and ﬁlahammadau Law, p. 222. )

Power ofguardian
to grant leases.

Purchase money
of a share in an.
estate, unduly alie
nated, is not recover

able from the minor
when no fraud is
shown.

Seven

cases in

which a Musalman
guardian can sell his

word's immoveable
property .
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Education expen
ses are recoverable
from the ward's es
tote.
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Necessary debts contracted by any guardian for the
education as well as the support of the minor must be dis-.
charged by the latter on his coming of age. Every contract,
indeed, according to strict Mahammadan law, entered into
by a “near guardian,” that is to say, by the father, the

Contracts ejected
by the near guar paternal grand-fathers, their executors, and the executors

dians are binding.

of such executors, on behalf of, and for the beneﬁt of the

minor, and every contract entered into by a. minor with the
advice and consent of such “ near guardian," as far as
regards his personal property is valid and binding upon him,
provided there be no circumvention or fraud on the face of
it.-—-( Macnaghten’s Principles, pp. 222—223. ) But this is
not the case with contracts made by the remote guardians,
among whom are included the minor‘s brothers.—( 4. North
West High Court Reports, p. 2] . )
A minor when he comes of age is not prevented from
suing in his own name for anything that his guardian, either
through ignorance or negligence, may have neglected to
claim for him—Kylash Chandra Sircar v. Guru Charan Sircar.
-—( 3. W. Reporter, Civil Ratings, 12. 43. )

9.—A minor is not competent, sui juris, to
enter into any engagement or transaction not

manifestly for his beneﬁt, except with consent of
his guardian.
See Clause 2 Section XII of the Code and remarks

there under the head of “ Tender age.”

10.—-A father or guardian is legally entitled to
the guardianship of a child or ward, in the fullest
sense of the word, that is, to the superintendence,

not only of its physical nurture, but also of its
mental and moral training. Any child or ward in
state of pupilage who may desert its home, or refuse
to obey the reasonable commands of its parent or
guardian, can be compelled by order of the Court,

to return and to yield obedience. But such order
will be withheld by the Court, if it should appear
that the child had been subjected to any cruelty or
gross maltreatment. So also if the child may have
taken up its abode with, or have been detained by,

PEE'MEI ."'“'
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any party, the parent or guardian may bring a suit
against that party for the custody of the child,

provided that it shall be competent for the defen
dant to show, if he can, valid cause why the child
should not be committed to its natural protector.
In M'uchu v. Arzun Saku the Calcutta Court held that

A Hindu faﬂm'

as Act XXI of 1850 provides that no law or usage shall in-> by changing his re;
lz'gion does not fordi
that on any person who changes his or her religion any for feil
Iii: right to the
feiture of “ right or property.” a Hindu father who embraced custady qf his chil
Christianity did not by his change of religion forfeit his right dren.
to the custody of his children, as against his wife who

retained her former creed.--( 5. W. Reporter, Civil Rulings,

p. 235.)
11.——The “ state of pupilage ” mentioned in
the preceding clause, will ordinarily extend to the

period of minority, that is to the eighteenth year.
But if it shall appear to the Court, that the child,
although a legal minor, is nevertheless of mature
and competent understanding, and a free moral
agent, then he or she is at liberty to make an eleca
tion with regard to place of abode, mode of life, or
religious persuasion, notwithstanding opposition on
the part of the parent or guardian. And the Court

Will disallow the claim of such parent or guardian
to custody, 'provided always that the course cons

templated by the child is not contrary to morality,
policy or law. But nothing in this clause can apply
to girls who may haVe been married. The Courts
'will be cautious in allowing females, under any
circiImstances, to exercise the liberty herein grant
ed, inasmuch as such liberty is liable to abuse.
“ In Clause 11 it is proposed to set aside the authority,
usually exercised by parents, in cases where a child of sound
moral understanding has been tyrannically prevented from
adopting any persuasion or doctrine which may offend the

prejudices of the relations.

In an age when education of

Extract from ﬁle
Commentary.
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all kinds is being diﬁ'used, such cases may occur, and it is

expedient that some provision should he made for them.
With this exception, parental authority, an inﬂuence much
venerated and prized by the natives of all classes, has been
strictly maintained."—( Commentary on the Punjab Civil Code. )
Case of Alicia
Race.

It should be observed that this Clause, which from the
foregoing extract from the Commentary appears clearly to be
enacted with reference to the case of minors embracing
Christianity or Mahammadism against the wishes of their
parents or guardians, places these cases within this province
on a widely different footing from what they would have
occupied had no such provisions been enacted. In that case
the Courts must have been guided by the law as laid down
in the case of Alicia Race (Reg. v. Clarke) in which th
mother, a Roman Catholic. obtained a writ of Habeas Corpus
for the restitution of her daughter, who had been placed by
the Commissioners of the Royal Patriotic Fund with the
mother‘s consent at the time at a Protestant school.

Lord

Campbell held that, as the child was only ten and a, half, and
guardianship for nurture continues till the child is fourteen,
she was to be made over to her mother. simply on the score
of her age, without being examined by the Court; since a
guardian for nurture has a legal right to the custody of the
ward, irrespective of the wishes of the latter, unless it be

shewn that the custody is sought for improper objects. or
that the application is not bond ﬁde, or that the guardian is
grossly immoral. 1n the Punjab Courts, however, it would
plainly be incumbent on the Judge to examine the minor;
his age only so far entering into the consideration, as it may
aid the Court in distinguishing maturity of will and judg
ment from more intellectual prococity.*

12.---A. child under legal age may acquire
property independently of the parents or guardians,
over which they have no control, further than that
vwhich reasonably pertains to the office of protector.
On the other hand, the control of the child will be

limited by the legal incompetency which attaches
to minors.

‘ I would strongly recommend a small pamphlet published by the
Baptist Mission Press, Calcutta, entitled “Statement concerning Sir M.
Wellr’ Judgment in the case of Hemo Nulh Rose," as givingr a useful
nhslrnct of the cases respecting claims to the guardianship of minor converts

to Christianity, which have come before thu three Presidency Court-I.

Pwltglif‘gl}; 5935' ]

MAINTENANCE or CHILDREN.

2411

l3.-—Parental authority, whether in regard to
the person or property of the child, ceases after the

term of legal minority. Any authority of this na
ture which may be found in the Hindu or
Mahammadan law, must be regarded as a moral or

religious precept, but not as a legal obligation.
14,—By the Hindu and Mahammadan law the

duty of maintenance, protection and support is
mutually absolute between parent and child, and
will be enforced by the Court.
In Sirdar Fulah Sing/t v. Sher Singh, where the plain
tiff claimed maintenance of his father, who was a gentle

Mainlenance of a
son binding on the

man of rank though a poor one, the Chief Court, in uphold- fallle'fbll Him!" law
ing a decree for lts. 50 per annum, remarked tl1at—-“ The
Hindu law is said to confer an inchoate interest in ancestral
property upon ason from the very earliest period of his
life; and although this may be understood to receive effect
as regards the father’s power of alienation, it'appears also
to have been held to require the father to support the son
where the son is in want and the father possesses ancestral
property. The Court ﬁnds that in a case‘abstracted in
Morley’s Digest, title Maintenance, decided in the Sudder
Court of Madras in 1821, the son was declared entitled to

maintenance under circumstances analogous to the present.‘
The rule laid down in the work referred to, as abstracted

from the judgment in the case of b‘ri C/iitania Anauya Duo
v. Parasram Deo is that maintenance cannot be withheld
from a son by his father merely on the ground of separation
or disobedience, if he (the son ) have no other means of sub

sistence. But the Court held that where there is no adequate
cause for the separation, the principles of equity require
that the separate allowance should be reduced to the lowest
scale: it should scarcely exceed what is barely necessary
for the support of the party claiming ,it."—-( 3. .quy'ab

Even if the son be
disobcdient he must
be allowed the means
of subsistence.

Record, Case No. 841. )
But among Hindus, a. daughter living apart from her
father without any sufficient cause cannot sue him for main
tenance—[late b'ltauatri v. lluta Narayanan lVambridiri.—
( 1. Slokes' Madras Reports, p. 372. )
For the obligation of a Hindu to maintain the widow
of a deceased son, see above under Clause 15, Section iv
01' this Code, at p. 163.

M'ninlenance
daughters.

0f

2442

mamrnmncs or CHILDREN, &c.

Blaintenance of
children according to
Mahammadan law.
’

PUNJA
tect. V

11.,
CW L 6092',
a “use 1 .

By Mahammadan law, the maintenance of a child
after it has been weaned may be taken out of its property,
when it has any : and if no property be available, the father
may be ordered to maintain him, reserving his recourse

against the property: but if it be needful the father may
sell the whole of his child’s property for his maintenance.
A British Court would,‘ however, 1 sh0uld think, very nar
rowly scrutinize any such proceeding on the father's part.
When the father is poor, and the paternal grand-father is
rich, the latter may be compelled to maintain the child ; the
amount so expended being a. debt recoverable from the
father, who, in turn may reimburse himself by having re
course to the child’s property, if there be any. If however
the mother be rich, and the father poor, she is the ﬁrst of
the kindred liable to the burden of maintenance: she too
has a right of recourse against the father. 1f the father be
poor and have a. rich brother, the latter may be ordered to
maintain the child, with a right of recourse against the

forme'r.-( Baillie's Digest of Maha-mmadan Law, 12. 457. )
Maintenance of
children by the fa
ther according to
Illahammadan law.

A father may require his sons to work for their main
tenance when strong enough, unless they belong to the
higher classes. A father is not obliged to maintain adult
male children unless disabled by inﬁrmity or disease: he
must however maintain his female children, if they have
no property of their own, till their marriage. He is also
liable to maintain his daughter—in—law when his son is young,
poor or inﬁrm; but on this point there is a diversity of

0pinion.—( Bailhe’s Digest, p. 458.)
Zilainlenance of
parents among Ma
hammadam.

Maintenance of
near relatives among
Musalmans.

Male and female children in easy circumstances are
jointly liable to maintain their poor parents though the
latter may be able to earn something for themselves. If a
father be poor and have young children who are in want,
and an adult son who is in easy circumstances, the latter
may be compelled to maintain both. When a child is poor
and able to maintain one only of his parents, the mother
has the ﬁrst claim. Grand-parents on both sides are also
entitled to maintenance when poor.—( Baillie's Digest, p. 462.)
All persons not themselves poor are obliged to maintain
their relatives within the prohibited degrees, in proportion
to the shares they would take in the inheritance in the event
of such relatives dying and leaving property; provided that
the relative so claiming maintenance be, if a male, 3 child
and poor, or else inﬁrm or blind and poor; or if a female,

provided that she be poor whether a child or adult.—( Baillie’s
Digest, pp. 463—466. )
('laims of parents
Whilst the claims of children to support from their
for maintenance can father can be decided before a Magistrate, under the provi
only be heard in the
sions of the Criminal Procedure Code, parents can only sue
Civil Courts.

their children for maintenance in the Civil Courts.
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For the right of bastard children and their mother to
adequate maintenance from the father, see Clause 17 of this
Section.
It should be home in mind that this Clause relates
only to cases governed by Hindu or Mahammadan law, since
by the English Common Law a father is not bound to pay
for the maintenance of his children, either legitimate or
illegimate, except he have entered into some contract to do
so. “ It is a clear principle of law,” observed Parke B. in
lllorlimora v. Wright, “ that a father is not under any legal
obligation to pay his sons' debts ; except indeed by proceed
ings under the 48. Elia, by which he may, under certain
circumstances, be compelled to support his children accord
ing to his ability; but the mere moral obligation to do so
cannot impose any legal liability.” The undertaking, how
ever, the future maintenance of a child would be a suﬂicient
consideration for a promise.-—( I. Smith's Leading Cases,
11. 141.)

English Common.
Law recognizes no
legal duty imperative
on the father to
maintain his chil
dren.

The Roman law took, however, a view more in accord

ance with natural feeling. Parents and children through
every direct degree in the ascending and descending lines
Were bound pro modo fucullalum in case of necessity
reciprocally to support each other. The crime of the
descendant might, indeed, exonerate the ascendant from this
obligation, “ Trcbotlo denique Marius rescriptun est merito
palrem eumnolle alere qui cum delulerat." The mother was
bound to support illegitimate children. The obligation did
not extend to brothers and sisters.-( Phillimore's Roman
Private Law, 11. 318. )

Roman law about
the maintenance of
parents and children.

15.—-In the Mahammadan law there is a strong
disinclination to bastardize issue. By the Maham
madan law afﬁliation, on the part of the putative
father, is sufﬁcient to legitimatize, and a marriage
between the parents of such offspring is presumed,
whenever a valid ground can be found for such
presumption. The Courts therefore should be
cautious in admitting proof of illegitimacy, where
the parents may appear to have acted bondﬁde, and
where no fraud or immorality may be suspected.
In a celebrated case which arose in the family of the
Nawab of the Carnatic, the Privy Council expressly recog

mzed the position that, according to Mahammadan Law, the

Legitimacy among
Mallammadane.
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legitimacy or legitimation of a child of Mahammadan
parents may properly be presumed or inferred from circum
stances, without proof, or at least without any direct proof,

either of a marriage between. the parents, or of any formal.
act of legitimation.—( Sutherland's Privy Council Judgments,
p. 400.) Again, in Sharrnsmznissa Khanum v. Rai Ja-n
Khanum, the same Court recognized as legitimate a child
born to a Mahammadan zamindar by a concubine, who with

her offspring continued permanently to reside in the house
of the father; such continued residence being looked upon
by the Court as tantamount to an express acknowledgment
of the child.——( Sutherlanrl’s Privy Council Judgments, pp.
157-160.) And in alater Mahammadan case their Lord
ships observe that an ante-nuptial child is illegitimate. A
child born out of wedlock is illegitimate, if acknowledged
he acquires the status of legitimacy. When therefore a.
child really illegitimate by birth becomes legitimate, it is by
force of an acknowledgment, express or implied, directly
proved or presumed. These presumptions are inferences of
fact. They are built on the foundations of the law, and do
not widen the grounds of legitimacy by confounding concu
binage and marriage. The child of marriage is legitimate
as soon as born. The child of a concubine may become legi—
timate by treatment as legitimate. Such treatment Would
furnish evidence of acknowledgment. A Court would not
be justiﬁed, though dealing with this subject of legitimacy
in making any presumptions of facts which a rational view
of the principles of evidence would exclude. The presump
tion in favour of marriage and legitimacy must rest on sufﬁ
cient grounds and cannot be permitted to over-ride over-'
balancing proofs, whether direct or presumptive—Ashrqfud
dowla/l Ahmed Hossein v. Raider Hossein Khan.—( Suther—
land's Privy Council Judgments, p. 659.) In accordance with
these decisions the Calcutta Court, in Askiqumisso v.
Mussumat Azeeman, inferred legitimacy without any evidence
of the celebration of a marriage, on proof that the mother

lived with the father as a married woman does with her
husband, and that the child lived with its father and
mother as a legitimate child would with its parents.—( 1.
W Reporter p. 17.) See too 2. W. Reporter, Civil Rulings,
p. 55 ; Vol. 3. Civil Rulings, p. 187, where it was held to be
“ an established maxim of Mahammadan law, that a public
acknowledgment of paternity will, of itself, raise the pre
sumption of marriage between the acknowledger and the
mother of the child, without the father speciﬁcally connect

ing his paternity with any particular woman; and that to
rebut this presumption, the absolute impossibility of this
marriage will have to be proved";—— Vol. 5. Civil Rulings,
p. 5, where the child of a Musalman gentleman by a woman
who entered his establishment as a slave girl, was decided

to be legitimate on proof that the mother had lived in the
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family for more than twenty years until her death, that the
son she bore was acknowledged by the father, and that the

mother’s status as wife had been freely admitted by the
members of the family, while that as no period was ﬁxed
during which a temporary marriage between the father and
mother was to endure, the marriage which was to be inferred

must be deemed a permanent and not a temporary one ; and
Val. 10. Civil Rulings, p. 46, where the fact of a man

acknowledging another to be his son was held to make him
his legitimate son and heir, whether the mother was, or was
not, lawfully married to the father; lastly, in Vol. 10.
Civil Rulings, p. 469,

the Court laid it down when a.

Mahammadan acknowledges a person to be his child he must
be taken to mean his legitimate child unless the contrary
appear.
But when there was no acknowledgment by the alleged
father that the child was his son; and there was no proof as

proqf qf qﬂ‘iliation

to who the mother was, when she was married, when the

was deemed insuﬁ
cicnl.

Case in which the

child was born, and whether any notice was given of the
birth, as of the alleged father's son, the Calcutta Court
refused to acknowledge the paternity as proved on the
bare statements of certain witnesses that the plaintiff was
the son of the alleged father.-—Farzand All v. Mussumat
Ashrafrmnissa Begum.—( 1. 1V. Reporter, 1). 303. ) '
The son of a slave girl who has been acknowledged by
the woman’s master as his son takes by Mahammadan law
the same share as a son by a lawful wife.—-Sui_:/ad Wall

Ullah v. llfiran Sahib.—( 2. Reid’s Bombay High C'ourl
Reports, 19. 301. )

‘

16.—A similar tendency is to be found in the
original Hindu law. Of the eight forms of marriage,
several are lax and vague. On failure of direct issue
vicarious and subsidiary sons were allowed of twelve
or even more descriptions, irrespectiver of sons
formally adopted. Male Brahmins were permitted
to intermarry with any of the inferior castes, except
the Sudras ; [provided that no female Brahmin
should accept a husband from a tribe lower than
her own. Among the Sudras cohabitation between
the parents, without formal marriage, was sufﬁcient

to legalize the issue, for all practical intents and
purposes. But during the present age, this laxity

Inheritance rights
of an acknowledged
8071.
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has in a great measure, disappeared, at least among

the higher castes. The looser forms of marriage
have fallen into desuetude, and the more regular
forms are adhered to. There are now only two
kinds of sons recognized by the Hindu law, the
“ aurasa ” or son lawfully begotten, and the “ data ”

or son lawfully adopted. Brahmins may not inter
marry with other tribes. But among the lower
castes the original laxity still prevails, both as re
gards the solemnization of marriage, and the ad
mission of the children to all the rights and pri
vileges pertaining to legitimate issue. Among the
higher castes, therefore, questions of illegitimacy
may reasonably arise, and will be entertained by
the Courts. Among the lower castes they can
hardly be raised, especially if local custom should
concur with the law in admitting bastards to
inheritance.
Illegitimate sons
of the twice-born
classes are entitled
to maintenance only.

In a dispute as to the succession to the estate of a.
deceased Rajah of Ramnagar, the Privy Council held that
the Rajah, as a Rajput, belonged to the second of the twice

born classes, and not to the Sudras, and that consequently
as the claimant could not prove the marriage of his mother
to the deceased Rajah he must be taken to be illegitimate,
and as such could not succeed to his father’s inheritance,
though entitled to maintenance from the paternal estate.—
Ohuoturya Run Murdun Syn v. Sahub Purluhad Sym—(Sullzer
land’s Privy Council Judgments, p. 313. ) See also 2. Bengal
Law Reports, Privy Council Cases, p. 15, as to the right of

illegitimate sons of Hindus to maintenance; also 1. Bombay
High Court Reports, 10. 191.
“ The Hindu law does not, like the English law, consi
Illegitimate chil
dren are members of der an illegitimate person quasi nullius ﬁlius. It recognizes

“efamill/and caste- his relationship to his father and family and secures him
substantial rights. Under the ancient law it seems that at
one time in the case of the three superior or regenerate
tribes, sons not born in lawful marriage had rights of inheri
tance subsidiary to the “ aurasa," or son by a. lawful wife,

and could perform obsequies.—(Manu, Chapter 9, Clauses 159,
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160, 180; Mtakshara, Chapter 1, Section 11; 2. Strange’s
Hindu Law, pp. 194—211 ) ; and although this as a general
law applicable to those tribes has, in respect of inheritance,
become obsolete, yet it is clear law at the present day that
by birth, and without any form of legitimation, illegitimate
children of those tribes are recognized as members of their
father’s family and have a right to maintenance. It is also
equally clear that in the case of Sudras the law has been,
and still is, that illegitimate children succeed their father
by right of inheritance.—-( Mtakshara, Chapter 1, Section 12 ;

1. Strange’s Hindu Law, p. 131. )

While such is the law as

to family status and rights, it would be anomalous and in

consistent that illegitimacy should be declared to be a. taint
and disqualiﬁcation for the membership of the caste in the
individual and his family"—per Scotland C. J. in Pandaiya

Telaver v. Pnli Telaver—( l. Stohes’ Madras Reports, p. 478. )
So in Mayna Bai v. Uttaram, where the Madras Court
There is heritable
held that heritable blood existed between the bastard chil between the illegiti
dren of a Brahmin wife living in adultery with a Euro mate children and
pean, and their mother, the children having been brought up their mother.
as Hindus, the learned Judges strengthened their decision
by the authority of pro-Christian Roman law : Gains writes
-—-“ Hacparte proconsnl, naturali oequitate motus omnibus cognatis
permittit bonorum possessionem quos sanguinis ratio vocat ad
hereditatem licet jure civili deﬁciant. ltaque etiam vulgo quoesiti
Ziberi matris et mater talium liberorum, item' ipsi fratres inter .ae
ex hac parte bonarum posses-stonem'petere possunt quiaﬁunt invi
cem sibi cognati”--( Dig. Tit, viii. 2. ) So Ulpian points out
that as agnation and consanguinity are the offspring of a
marriage by the ins civile, no spurious son can have them;

but he is related to his own mother and to his brother by
that mother.—( 2. Stokes’ Madras Reports, p. 196. )

17.——-Wheneveri11égitimacy is declared proved,
or admitted in a legal and practical sense, the
bastard may acquire, but may not inherit property.

Such issue, however, though debarred from sharing
in the patrimony, are, together with the mother,
entitled to adequate maintenance from the father,
which may be awarded by the Civil Court, unless
it should have been already ﬁxed by the criminal
authorities.
18.~—The provisions laid down in Clauses 10

and 11 of this Section, will be equally applicable
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to illegitimate as to legitimate children.

By the

Hindu and Mahammadan law, a wife can have con

trol over the children only with the sanction of the
husband, and has no authority whatever in opposi

tion to him; but the mother of illegitimate children,
and her relatives in succession to her, are frequ
ently considered to have a preferential claim, over
the father, to their management and education.
There is, however, room for doubt, whether this

principle is supported by the fundamental laws of
either sect, and at all events it will not be carried

out to its full consequences by the Courts.
19.—If the father do not claim the guardian
ship of the illegitimate child, then it may be com
mitted to the charge of the mother. But if he do
claim the guardianship, and if the Court have rea
son to consider that the physical welfare, the moral
education, and social prospects of the child can be
best cared for by the father, or his relations, then

the guardianship will be entrusted to the father
and his relatives in preference to the mother and
her relatives. In no case will the Courts consign
such offspring to the inferior keeping of the mother,
when the father is both anxious and able to make
better arrangements.
Extract from Ike
Commentary.

“ The only debateable point is the question whether the
father or the mother should primarily be entitled to the
guardianship and education of an illegitimate child. It has
been stated in Clause 18 that this right is generally supposed
to pertain to the mother and her relations in preference to
the father and his relatives; although there is reason to
believe that neither the Hindu nor Mahammadan law
contains any speciﬁc rule on the matter. Enquiry does not
show that the natives of this province have any decided
opinion or feeling either way: for the most part they are
quite as ready to acquiesce in the father’s right as the
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mother‘s. The English law on the point is well known, and
need not be further alluded to. On the whole it would
seem that in the event of a dispute between the parents
the course prescribed for a Court should be that which
natural justice and propriety may dictate.
" In the case supposed, the Court is called upon to
determine the party by whom a certain child shall be trained
and nurtured. Now it is surely just and right that this
decision should be formed with a regard to the temporal,
moral, and, if possible, even the religious welfare of the child.
If this be so, then it would follow that the Court ought to

decide in favour of that party who might appear best
qualiﬁed for the charge. It cannot be said that in all cases
the father would be better qualified than the mother, but in

the great majority of cases he certainly would. In many
cases it would happen that while the father was exceedingly
well qualiﬁed, the mother would be eminently disqualiﬁed.
The latter might be in a wretched position (in all circum
stances she must be more or less degraded ) while the
former might be a person of wealth and education. In these
cases there is little room to doubt on which side the best
interests of the unfortunate child really lie. That the child
ought to be consigned to inferior keeping, or to something
worse, when the father is not only willing but anxious to
supply a better education, is a principle which it would be
difﬁcult to defend on the ground either of abstract morality
or practical expediency. The mother can have no well
founded right to abstract the child from the better keeping
of the father, to bring it up in at least an inferior sphere,
and perhaps, to teach it to follow her own example."—-(Com

mentary on the szjab Civil Code. )

20.—A parent has no power or right under
any circumstances to effect a sale or any bargain of
that nature, directly or indirectly, with regard to
a child whether legitimate. or illegitimate; and the
Courts cannot give any support or recognition to
claims connected with such transactions or pro
ceedings.

2&9

CHAPTER IX.
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SECTION IX.
Partitions and disposition of Property.

1.—Dispositions of property in their various
forms, such as partitions, gifts, wills, sales, will be

treated of in the following sections. The power of
making these dispositions is under some circum
stances more or less restricted. The extent to
which these general restrictions are to be main
tained by the Courts, both for Hindus and Maham
madans, will now be stated at the outset.

The

pecial restrictions regarding pre-emption will be
described in the section on Sales.
2.--In the Mahammadan law, there are no res
trictions on dispositions of property other than
testamentary. But the power of a proprietor to
act in this respect, regardless of his family, will be
limited by any local custom which may be proved
or known to prevail. It is probable that capricious
alienations, in favor of one heir to the prejudice of
the rest, or in favor of a stranger to the exclusion
of relatives, will not be approved of by public
opinion in any locality.
On this subject see Clause 3, Section X of the Code,
and the remarks there.

3.—Hindu property admits of a two-fold
classiﬁcation, ancestral and acquired, personal and
real. It is on all hands admitted that the distri
butor has more power over acquired, than ancestral,
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property, and over personal than real.

It is, how

ever, certain that he must distribute real ancestral

property according to the rules of inheritance;
whether he have any option with regard to ancestral
personal property is doubtful. Again, it is certain
that he may distribute, or dispose of, acquired
personal property as he -pleases; whether he have
the same option with regard to real acquired pro
perty, is questionable. At the same time the
Hindu law permits the proprietor, under the pres
sure of necessity, such as the liquidation of urgent
debts and the preservation of the family credit, to
transfer his property of what-ever description.
Whena father purchases property in the name of a

Diﬂ'erent presump
tions of English and
Iiimlu law as to pur
chases made by a
father in the name of
his Child.

child, the presumption of English law is that the father in
tended the purchase to be an advancement of the child ;

and, therefore, in the absence of proof to the contrary, the
latter will be deemed to be the owner, and not a mere
trustee, of the property. But the 'inchoate nights “of the
children in the family property are so fully recognized by

Hindu law, that it has been laid 'by the Privy Council in
Gopekrisl Gosain v. Gungapasad Gosain, that where a Hindu
father purchases property in the name of one who at the
time even may be his only son, the legal presumption is that
it is a bcuami transaction not for the beneﬁt of that son
alone, but for that of the whole family.—-( Norton’s Topics of

Jurisprudence, pp. 333—339, where along extract is given
from the Privy Council judgment, which will well repay
perusal.) See this principle followed in Sutherlaan Civil
Rulings, for January 1851, p. 11 ; and the Oivz'l Rulings, for
February 1864, p. 103. Among Mahammadans, however,
when a father buys property in the name of a son, there is
no such presumption as among Hindus, although the son's title
may be defeated by proof that the father retained the property
in his own possession and treated it as his 'own.--Ghulam
Makdum v. Haﬁzmznissa.-( 7. TV. Reporta', Civil R1di1ags,_p.

4.89.)

See too Vol. 10. Civil Rulings, p. 277.

In Kishen

Kumm' Maitro v. Slqzhenson, the Calcutta Court expressly
ruled also that the .English doctrine of advancement was
applicable to the transactions of persons of English extrac
tion, although the property purchased may have been

sitiliated) in the Mofussil.--(
p.
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In Shudanund Mohapattwr v. Bonomali Doss llIohapattar,
a. majority of a Divisional Bench of the Calcutta Court held
that among classes governed by Mitakshara law, property
acquired by the father from the proceeds of ancestral property
becomes itself ancestral property, and as such the sons are

253
Property acquired
from the proceeds of
ancestral property is
itself regarded as
ancestral.

rendered co-cwners in it.-( 6. W. Reporter, Civil Rulings, p.
256.)

See too

Vol. 8, Civil Rulings, p. 458, and the Full

Bench Ruling at p. 15 of those Reports.
Until partition have taken place a Hindu father has no
deﬁnite share in ancestral property which he is competent
to alienate.-Nowbat Ram v. Darbari Singh.—( 2. North West
High Court Reports, p. 145.) But proprietary right among
Hindus is created by birth, and not by conception. A child
in the womb takes no estate; hence the right which a son
or grandson may possess of vetoing a donation or sale of
inherited property by his unseparated father cannot be
exercised by any one in favor of an unborn com—Museum!
Goura Ohowdhrain v. Chumman Ohowdhry.—( Sutherland's

Civil Rulings, for July 1864, p. 340.)

An

unseparated

father cannot alie
nate ancestral estate.

See too 9. 7V. Re

porter, Civil Rulings, p. 469.
By reason of the inchoate right which a son has, under

Right of a son

Mitakshara law, in the family estate, the Calcutta Court

whosefatherio living
to be heard when an

ruled that a son, whose father was insane and was conse
cestral property is in
quently represented in certain litigation attesting) his estate question.

by the Court of Wards, was not prevented from eing heard
in the appeal in which he had regularly been made a respon
dent, although the plaintiﬁ' and the Court of Wards had
agreed to compromise the question—Broil; Bhookua Lall v.

Mean Johan Kunwar.—( 6. W. Reporter, Civil Rulings, p.
115. )
In Gur Saran Dass v. Ram Saran Bhahat, the Calcutta
Court decided that sons have from the ﬁrst a vested interest
in ancestral property, and that such interest is saleable at
any time in satisfaction of claims against them according to
the Mitakshara. system of 1aw.-{ 5. W. Reporter, Civil Rul
ings, p. 54. ) As however the reasoning of the Court seemed
greatly based on the Mitakshara doctrine that a son can
compel his father whether willing or not to partition the
family estate, a. right expressly denied by Clause 7 of this
Section, it may be doubted whether this precedent would be
generally applicable in this part of India. But the vested
share of a. member of a joint family may be attached and
sold under process of execution, whether the decree be based
on tort or not; and the purchaser will be entitled to the
share which if a partition had taken place the co-parcener

himself)de have received-(1. otohes‘ Madras Reports,
In 471.

v

.

,

The interest of a
son in the family
estate may under
Mitakshara law be
brought to sale.

2541‘
Mithila law with

saw or aness'rnu. rnornnrr.
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In a suit brought by a son to set aside a sale in execu

regardto alienatiom. tion of a decree against the father, on the ground that such
sale was void under Mithila law. the Calcutta High Court,

following a precedent of the Sudder Court, ruled that sales
in execution can only be set aside on proof that the debt
was contracted for an immoral purpose. Proof of mere extrav
agance will not enable the son to succeed. The immorality
must be clearly proved, and it must be immorality repug
nant to good morals in the Hindu sense of the term.”—Bir
Prasad v. Durga Prasad.—(Sutherland’s Civil Rulings for June
3134,11). 310.) See also 5. W. Reporter, Civil Rulings, p.
What alienations
Although under Mitakshara law the father and son are
by afather are valid joint owners in ancestral property, a son’s power of inter~
under Mitahshara
diction to prevent alienations by the father of the ancestral'
law.

estate extends only to acts of dissipation or waste of the
property, and not to alienations for the payment of joint
family debts and for the maintenance of the family.—Bish
amber Naik-v. Sudashib Mohapattar.—( I. IV. Reporter,.p. 96.)
So in Bir Kishor Sakai Single v. Har Ballub Narayan Singh,
another Mitakshara law case, it was held that any alienation

by the father made after the birth of the son without the con
sent of the son, unless for a purpose justiﬁed by the Hindu
law as a legal necessity, would not bind the latter.

If there

fore the father during the minority of‘ the son alienated the
properties in fraud of his creditors. such fraud would not
bind the son who was neither a party nor privy to the fraud.
--( 7. W. Reporter, Civil Rulings, p. 502.) 8% too the Full
Bench ruling in Lakshman Prasad‘ v. Ram Tewari, where it
was held that the cause of action to a son seeking to set
aside the alienation as invalid arose when possession was
taken by the purchaser, and that a new cause of action did
not accrue, upon the subsequent birth of a younger brother
either to the elder brother alone, or to him and his brother

jointly, nor apparently had the subsequently born son any
separate right ofsuit.—( 8. W. Reporter,- Civil Rulings, p. 16. )
When the sons on

The sale by a father of ancestral immoveable property
without the concurrence of his sons is not necessarily void,
though it may be avoided unless the purchaser can shew
ﬁmd the purchase that it was made during a. season of distress for the sake of
money.
the family or for pious purposes.
In- the absence of evi
dence to the contrary, it must be assumed that the price
received by the father became a part of the assets of the
joint family ] : therefore if the son- seeks the aid of the
Court to set the purchase aside, he must do equity, and offer
to repay the purchase money, unless he can shew that no
part of such purchase money or the- produce of it has ever
avoiding a sale of
ancestral estate by
their father must re

come to his hands.”‘-—Muddzm G-opal Thakur v. Ram Bake/a
Pandi.—( 6. W. Reporter, Civil Rulings, p. 71.) In the samq
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case, on remand, the plaintiffs having refused to amend their
plaint by offering to refund the purchase-money on failing
to prove that it, or its value, had not come into their hands
by being applied for family purposes, and having resolved to
take their stand on the allegation that their father had
wasted the sale proceeds in debauchery, and that they were
therefore entitled to an unconditional restitution of the
estate, the Court held that as they had failed to establish
their contention they could obtain no assistance whatever.—
( Vol. 6, Civil Rulings, p. 74. ) In a subsequent suit, however,
this point was brought before a Full Bench, when Peacock C.
J. in delivering the judgment of the Court remarked “ that if
it be proved to the satisfaction of the Court that the purchase
money was carried to the assets of the joint estate, and that
the son had the beneﬁt of his share of it, he could not reco
ver his share of the estate without refunding his share of
the purchase-money. So if it should be proved that the
sale was effected for the purpose of paying off a valid incum
brance on the estate, which was binding on the son, and the
purchase-money was applied in freeing the estate from the
incumbrance, the purchaser would be entitled to stand in
the place of the incumbrancer, notwithstanding the incum
brance might be such that the incumbrancer could not have
compelled the immediate discharge of it : and the decree for
the recovery by the son of the ancestral property, or of his
share of it as the case might be, would be good. but should
be subject to the right of the purchaser to stand in the place
of the incumbrancer. It appears to me however,” continued
the learned Judge, “ that the onus lies upon the defendant

to shew that the purchase-money was so applied. 1 do not
concur with the decision from 6. W. Reporter, p. 73, in which
it is said that, “ in the absence of evidence to the contrary,

it must be assumed that the price received by the father
became a part of the assets of the joint family.” If the
father were not entitled to raise the money by the sale of the
estate, and the son is entitled to set aside that sale, the onus

lies on the person who contends that the son is bound to
refund the purchase-money before he can recover the estate,
to show that the son had the beneﬁt of his share of that
purchase-money. If it should appear that he consented to
take the beneﬁt of the purchase-money with a knowledge of
the facts, it would be evidence of his acquiescence in the
'sale."—Madlzu Dgal Sin-gh v. Golbur Singk.—( 9. W. Re

porler, Civil Rulings, p. 5ll. )

See also 5. W Reporter, Civil

Rulings, p. 231.
This right of sons to set aside sales made after their
.birth by the father of ancestral moveable estate is governed
generally by the canons laid down for the analogous case of

alienations by guardians in the Privy Council Judgment in

Doctrine laid down
in Hunuman

Par

shad Pandi‘s case
applies generally to
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See also 8. W'. Reporter,

fan?!" of a 10"" Civil Rulings, p. 75, where it was also held that the rule that

ﬁlm "1'

when a larger amount of family property is sold than is
absolutely necessary to meet the necessity, the purchaser
must shew that the money needed to pay off the claim could
not be raised otherwise, does not apply where the excess is
comparatively small ;— Vol. 2. Civil Rulings, p. 292, where
the due performance of marriage and funeral expenses were
held to be a “ pressing need," the proof of which by the pur
chaser would support the sale— Vol. 6. Civil Rulings, pp. 149,
193. See also Sutherland’.9 Civil Ratings for February 1864,
p. 96, where the fact of the sons having for many years by
their silence virtually acquiesced in the alienations was
deemed reason sufﬁcient for not throwing on the purchasers
the whole onus of proving necessity on the authority of the
leading case in which their Lordships remarked “ that the
question on whom does the onus of proof lie in such suits
as the present one is not capable of a general and inﬂexible
answer. The presumption proper to be made will vary with
circumstances, and must be regulated by, and be dependant
on them." But even a sale in execution of decree can be
set aside if the purchaser fail to shew that there was a jus
tiﬁable necessity for it, or that he acted with such care and
caution as to bring himself under the rule which protects

bond ﬁll/3 purchasers—Bro)?! Kishor Mahapattar v. Bari
Kishcn Dass.—( 10. W. Reporter, Civil Rulings, p. 57. )
In what form of
Those who dispute an alienation of family estate can do
Minna-wit for "'y- so only by bringing a suit to have it declared illegal and
“5”” Panda” “f ““ void, on the ground of the property being ancestral : and a

ghemyzouhouu be suit brought by the sons for possession as proprietors on
mug '

account of illegal alienation by their father will not be
entertained, as a son's proprietary right in ancestral property
does not arise- until after the death of his father, unless the
father have expressly relinquished his rights.--( Macphcrson
on Mortgages, p. 23.) Whatever right of action, however,
the son may have during his father's life-time, he may sue
within twelve years from the devolution of the inheritance
by the father's death to recover possession of the estate as
having been improperly alienated.—( Sutherland‘s C‘ivil Rut
ings for February 1864, p. 96. )

,.
wigglng
f);
ancestral properly
bl/ “fat/'0"
'

In a suit by the son to annul a sale of ancestral pro
perty improperly made by the father, a Full Bench of the
Agra Court held that the plaintiff if successful was entitled
to a decree declaring the sale cancelled, and not merely to
one declaring the property to be ancestral, and that it will

pass on the father's death to the heirs.

A decree in these

terms in effect declares that the alienation by sale is invalid,
F See before, p. 232 of this Volume.
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ClVlL (3902,
sect. IL, clam

J

SALE OF SELF-ACQUIRED PROPERTY.

257

and cannot have force to confer a title by purchase. But
it does not interfere with or disturb the actual possession

which the alleged purchaser may have obtained, and if the
buyer have acted in good faith he is entitled at the least to
whatever portion of the pro erty the father may ultimately
by partition be able to con er on him, and, as against the
father he has a right to retain possession until this portion
have been secured to him.——-Babu Ram v. Gly'arl/zar Sing/I..—

(Full Bench Ruling qf the North lVest High Court, of March

25th 1867.)
Although the law of Benares, of which the Mitakshara
is the great authority, prevails generally in this part of India
(See Punjab Record for March 1867, CuseNo. 22), suits

Applicability

oJ"

this law to the Pun

jab.

by sons to set aside sales made by the father as beini1r at vari
ance with their inchoate interest in the estate, are l believe
infrequent, if not unknown, and it may possibly be the case
that this restriction has become obsolete in the case of a
father alienating his estate for value in his life-time. Since
the ﬁrst part of this paragraph was written, the case of
Raghunalh v. Rah-im Baltsh and others has been reported,

gt. Punjab Record, Case No. 53), which was a suit by a
indu to exempt ancestral property belonging to his father

from being attached and sold in satisfaction of a decree
against the latter. The Chief Court held that the defen
dant S, the judgment-debtor, had an interest in the property
which was saleable in execution of decree; that by Hindu
law the plaintiff R, the defendant S’s son, had inchoate
ri hts distinct from those of hisv father in the property in
q stion, and that the rights of the son, the plaintiff R,
w e not saleable in execution of a decree against his father,
an ss the debts for which the decree was made, in execu
tion of which the property had been attached, were incurred
for necessary purposes, such as are suﬂicient to justify
alienation by a father without the consent of a son by
Hindu law. And as the decree-holders were unable to
prove that the debts had been incurred for a legal necessity,
the Court ﬁnally directed the rights and interests of the
defendant 8' in the property attached, as distinct from those
of his son, the plaintiff, should alone be sold in execution of
the decree against him.

In Muddun Gopal Thakur v. Rum Bit/tle Pamli the
Calcutta Court ruled that a comparison of the texts and
authorities on Mitakshara law shewcd that a father is not
incompetent to sell immoveable property acquired by himself;
but landed property acquired by a grand-father and distri
buted by him amongst his sons, does not by such gift become
the self-acquired property of the sons so as to enable them
to dispose of it by gift or sale without the consent, and to

the prejudice, of the grand-sons.——( 6. W. Reporter, Civil
Rulings, p. 71.)

A father may sell
self-acquired

all

estate.

SALE or rnornnrr.

Or alienate
from the heir.

it
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Again, in Bawa Misser v. Bl'shen Prokash Narayan Sin-git,
the High Court decided that while a son under the Mitakshara
law has a right by birth in the ancestral estate, the father
has a predominant interest in the estate acquired by himself,
and the son must acquiesce in the father’s disposal of his
own property. In this case the acquired property which
the father had willed away from his son, and the validity of
which act the Court upheld, was immoveable estate. The
precedent applies therefore or abundanti to acquired move
able property.—( 10. W. Reporter, Civil Rulings, p. 287. )
See too Vol. 6, Civil Rulings, p. 77. But see on the contrary
Macmghtm‘s Principles of Hindu and Mahammadan Law, 12.
46, quoted under Clause 9 of this Section.

In Namjz/an and Heem v. Dhumza it appeared that the
Inability to meet
outlay re niredfor plaintiﬂ" s father, when called on to contribute to the mar
the fami 3] credit riage expenses of a younger brother, in the same way that.
is a valid reason/or
a son abandoning his the brothers had contributed for his, refused to do so, and
reversionary rights in lieu thereof executed a release abandoning all claign on‘
in thepaternal estate. his part to the family inheritance. The Chief Court held
that as the marriage expenses were important to the family
credit, and it did not appear certain that the plaintiff"s
father had the means to meet them, without at any rate
materially injuring his business, he was warranted in alie
nating his expectancy in the family property, and his heirs

were bound thereby.—( 1. Punjab Record, Case No. 63. )
The
managing
Member is a trustee
for the whole joint

family.

By Hindu law, the managing member of an undivided
family is regarded as a trustee for the whole family, hence'a
mortgage by him for family purposes binds the family.—
( Norton’s Topics of Jurisprudence, pp. 327 and 480. ) It may
be added that in consequence of this position, a return to
the head member of jewels deposited by other members of
the family was, in a Madras case, held to be a good defence

in an action by them against the pawnee.—( Topics of Jur
isprudence, p. 327. )
lt.—-In ordinary cases, then, the Courts will

bear in mind the several degrees of restriction noted
in the preceding clause. But alienations, even of
ancestral property, without reference to the heirs,

if made for really cogent reasons, will be recognized,
while unreasonable alienations will not be main

tained, if objected to, by the aggrieved parties within
the legal period.
Erlruct from (he
Commentary.

“ It is desired that transfers, which may take place for
really good reasons. and which may facilitate the investment

of capital, should be maintained. But it is not proposcd'to

PUNJA? CIVIL CODE,
acct. 1

, clause 4 d: 6.

j

COMPULSORY PARTITION.

259

abrogate the limitation, imposed by law and custom, on dis
positions resulting from caprice, prejudice, or enmity. These
restrictions, whether they square or not with political econo

my, are yet intertwined as it were, with the framework of
society, as at present constituted. In a country where
polygamy prevails, and village communities ﬂourish, they
have some positive advantages. To annul, or even to ma
terially relax them, would be a task, which it is not proposed
to undertake.”—-( Commentary on the Pmy'ab Civil Code. ) See
too the remarks under the previous Clause of this section.

5.—By both Hindu and Mahammadan law, the
regular partition of joint undivided property is
recognized, and ' each co-partner has a right to
demand that his legal share be divided off to him;
the Courts will enforce this principle ; and unless

special reason should be shown, no individual sharer
can resist the partition, nor can the majority object
to the claim of an individual sharer to division.
“ In the ﬁfth Clause of this Section it has been thought
Extract from the
expedient to afﬁrm the absolute right of each sharer to par C om men tury.
tition, because, in our older provinces the exercise of this

right in opposition to the wishes of the other sharers has
sometimes been disputed."—( Omnmentarg/ on the Punjab Civil
Code. ) It should be observed however that this power does
not extend to sharers with inchoate rights only, as sons in
the life-time of their father ; see Clause 7.

Neither can a

suit be brought on behalf of a minor to obtain possession
of his share in the undivided family property, unless there
be evidence of such malversation as to place the minor's
interests in risk, if his share be not separately secured to
him.-— Vamiyar Pillai v. Olioltkalingam Pillai—( 1. Stokes'
Madras Reports, )9. 105, and Vol. 3, p. 94. ) Further, a co
sharer cannot, without the consent of the other sharers
Obtain division of one particular part of a joint undivided

cstate.—Mittu Lall v. Ghulam Nasiruddin.—( 4. North West
High Court Reports, 12. 276. )
In Srinatk Daft v. Nand Kishor Bose the Court remarked

Special

circum

that “ unless the Judge ﬁnd that the acts of the plaintiff, or stances under which
of those from whom he claims, have been such as to lead MPH/1'0" 6"" be "
the other members of the family into a reasonable and well f'm’d'
grounded supposition that there has been a separation on
the part of the plaintiff, and an acceptance of a deﬁned

portion of the property instead of his family share, and such
as to induce them to make arrangements on the strength
'of it, he ought not to hold the plaintiffbarred from the right
which every member of a Hindu family, who is sui juris,
\
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of requiring
partition
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In a suit for partition of the family property in which

as the defendant pleads that partition has already taken place,
the onus of proving this alleged partition rests upon him ( 5.
W. Reporter, Civil Rulings, p. 121 ), since the original status
of all Hindu families is joint and undivided, and those who
wish to put forward claims upon the basis of separation and
self acquisition must most clearly prove these allegations.—
( Sutherland's Civil Rulings for January 1864, p. l. ) See too
6. 5W. Reporter, p. 70; 1. North West High Court Reports, p.
25 .

.Oigfafféezrjfstghlaz
{58 made/ill J 0"

On partition “ every shareholder, however, will be en
titled to retain, as a part of his share, all those lands he
may have separately held upon which he may have erected
buildings or planted fruit trees, or at his own expepse dug a
tank, or which in course of his separate possession he may
have substantially improved. But those who by this mode
of division may be found to hold more than would belong
rightly to their legal shares, shall make up the difference to
those who thus hold less, from their shares in other lands

held jointly, or by paying compensation in money, or by
giving over other lands, or agreeing to pay rents for their
thus larger shares.” “ Co-partners may also on partition
be allowed to retain possession each of such joint lands as
they may have taken separate possession of, with the express
or implied consent of all, or at least a majority of the co
partners.” Srinath Datt v. Nand Kishar Base.—( 5. W.
Reporter, Civil Rulings, p. 208. )

mfg“

Where disputes regarding the estate had been settled

does not aim, 4,3,. by a deed of compromise drawn up by the members of the

pules about ilulreatly family, in which it was recited that their differences had been
settled by a wmpl'v- adjusted, and that for the future the family was to continue
""sejoint as to the ancestral estate, which was to be managed
according to certain rules laid down in the deed, a subse
quent partition was held not to render the deed of compro
mise so inoperative as to revive matters intended and
understood to have been ﬁnally adjusted by it.-—Ckandra
Iﬁmt Roi v. Kali Kant Rai.—( 3. W. Reporter, Civil Rulings,
p. 135. )

17"?1’?"_87'ri"es ‘1"
Under the Hindu law places of worship and sacriﬁce
"0' dwmue'
are not divisible. The parties can enjoy their turn of wor
ship, unless they can agree to a joint worship; and any
infringement of the right to a turn in the worship can be
redressed by a suit.—Anaml Magi Chowdhrain v. Boykant
mil/i Roy.—( 8. 1V. Reporter, Civil Rulings, p. 193. )
For a consideration of what are suﬂicient indications of

a partition having taken place, see below under Clause 11._

Paegtgyw
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sea 5
Macnaghten gives the following rules regarding partition
among Musalmans :--“ Where two persons claim partition of

261

Partition among
Mahammadans.

an estate which has devolved on them by inheritance, it

should be granted : and so also where one heir claims it,
provided the property admit of separation without detriment
to its utility. But where the property cannot be separated
without detriment to its several parts, the consent of all the
co-heirs is requisite: so also where the estate consists of
articles of different species.”—( Macnaghten’s Principles of
Hindu and Mahammadan Law, p. 187. )
In an Umballah case, Talewund Khan v. Mussu-mat
Khanzadi, the Chief Court held that by the custom of the
country, Mahammadan law notwithstanding, widows of Ma
hammadan landowners are entitled only to a life-rent,
without the power of alienation except for legal necessity;
and that as this Clause 5 relates to proprietors with absolute
rights it does not apply to the case of such widows, who can
only claim partition when their demand is recognized by
local custom.—( 8. Punjab Record, Case No. 5. ) In regard to
the diﬁerence between the widow’s estate as recognized in

This

Clause 5

does not apply to the
case of proprietor:
with limited rights.

this case, and in that of Mussumat Rani v. Ghulam Ghous

(see before p. 156), it will be found that Mahammadan law,
especially in the matter of the rights of female heirs, is far
more superseded by local custom among the village com
munities than it is in large towns or cities, where the inﬂu
ence of Moulvies and other educated Musalmans keeps alive
a greater respect for the general law of Islam.

6.¢-By the Mahammadan law, the proprietor
may distribute in any manner he pleases. But the
distribution will be subject to any restriction im
posed by local custom, as already prescribed.
In a suit brought by a Mahammadan against his father
for putting a son by a wife of an inferior family on an equal
footing with himself, the Chief Court decided that the son
could not force his father during his life-time to divide the
estate, nor was such a suit as this the legitimate way for

him to object to the latter’s distribution of his property...
Pliulli Khan v. Fazl Khan—( 2. Punjab Record, Case No. 1. )

7.—-Among Hindus, it is not unusual for the
father, or other incumbent, to distribute his pro

perty, during his own life-time, among his heirs,
and such distributions stand in the place of testa

mentary dispositions. But he cannot be compelled
to distribute against his will. In the event, how

ever, of his wishing to make a distribution he is

Among Muham
madans a son cannot

compel his father to
divide the estate.
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subject to certain legal restrictions in the mode of
doing so.
Partition may be
compelled by the sons
when their father
embraces a monastic
life.

But the sons may insist on partition under such cir
cumstances as would altogether divest the father of his pro—
prietary rights, such, for instance, as his adoption of a
religious life.—(Macnaghten’s Principles of Hindu and lilakam
madan Law, p. 45. ) The learned writer also instances
degradation as a cause divesting the father of his proprietary
rights, but this is not the case in the Punjab, see Clause 7,
Section III of the Punjab Civil Code, at p. 129 of this work.

8.—In the ﬁrst place, he ought to refrain from
distributing, as long as there is any prospect of
future children being born to him; and if, after
distribution, there should be any more children born,

he must either provide for them out of the shares he
may have reserved for himself, or if necessary, he
may cancel the ﬁrst distribution, and re-distribute
in such a manner that no heir shall be excluded.
Rights of a son

Macnaghten ( Principles of Hindu and Mahammarlan

born after partition. Law, pp. 50, 58) observes that in the event of a son being

born after partition has taken place, he will be the sole heir

of the share, or two shares retained by the father; and if
no property have been retained byvv him, the other sons are

bound. to contribute a-share out of their portions.

9..-—According to the custom of inheritance,
the distribution- will be primarily madein favor of
the sons. But the father may reserve two. or more
shares for himself. Asthe widow can demand to
share with her sons, after the husband’s death, so
it may be presumed, that she can claim a share, if

the distribution should take place ‘during his life
time. But if she he possessed of stridhan, from
which an income is derivable, the amount of such

property may be deducted from her share. A small
portion might also-be assigned, as a matter of favor
rather than of right, to the unmarried daughters.
But the father may provide for his wives and
daughters, out of the shares reserved to himself,

and in such case he need _'notv make any speciﬁc

'a110tment to them.

I

l
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According to the law of Bengal the father may make an
unequal division of property acquired by himself exclusively
as well as of immoveable ancestral property, and of pro-‘
perty of whatever description recovered by himself, even to
the total exclusion, without just cause, of some of his sons :
but ancestral immoveable property and estate, to the
acquisition of which his sons may have contributed, must be
divided equally among the sons, the father indeed being
entitled to a double share. The law of Benares, however,
prohibits an unequal distribution by the father of ancestral
property of whatever description and of immoveahle property
acquired by himself. [But see for a contrary authority two‘
precedents quoted at p. 257 of this Chapter] Of a distri
bution even of his own personal acquisition he cannot
reserve more than two shares for himself.--( Maenaghten's
Principles of Hindu and Mahammada-n Law, pp. 46—50. )
Although there are wide differences of opinion on the
subject among Hindu writers, it would seem that both in
the Bengal and other schools it is only wives who are des
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of

partition.

Benares law.

Right of the wives
on partition.

titute of male issue who are entitled to shares; and that

where the father reserves a larger portion than a son’s
share for himself, the wives must be supported out of the
portion so reserved, and no shares need be assigned them.——
(ll/[acnaghten’s Principles, pp. 50—52. )
A. widow, whose husband was a member of a joint

The widow of a

family and who had died before his father, is not entitled son (lying before his

to demand that the share which would have devolved on
her husband, had he survived his father, should be parti
tioned off for her on the death of the head of the family.—
Bindai Bashini Dassi v. Anand Chandra Pul.-—( 2. 1V. Repor
ter. Civil Rulings, p. 180. )
With reference to the widow’s right, when partition

father is nut entitled
to a share.

Rights

of

the

takes place after the father's death, see also Clause 15 ‘widowpn partition,

Section IV Punjab Civil Code.

In such cases of partition,

each widow. who is a mother, is entitled to a son's share,
and the childless wives to sufﬁcient maintenance, but

according to the Mitakshara they also are to be assigned
shares.—(Macnaghten’s Principles qf Hindu and Mohammedan

Law, 12. 53.)
Nephews, whose fathers are dead; are entitled, as far
as the fourth in descent, to participate equally with the
brethren taking per stirpes.-—( Macviaghtcn's Principles, p. 58.)
Although the portion of an unmarried daughter has
been ﬁxed at a fourth of what would have been the share of
a son born in her stead, yet where either the estate is too

small to admit of this being given without inconvenience, or
too large to render the gift of such a portion necessary to

1?ights

of

the

nephews.

Portionx of the un
married daughters.
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the due celebration of the nuptials, the sisters are entitled to
so much only as may sufﬁce to defray the expenses of the
marriage ceremony.—( Macnaghten’s Principles, p. 54. )
Widowed

sisters

not otherwise provi

ded for are entitled

to be maintained.

In Ratan Singh and Gurdit Singh v. Mussummat Chanda):
it appeared that the appellant’s jagir was charged with an
annual payment of Rs. 40 to Mussummat Rajan, their father's
widow, for her maintenance; and that at the time this

allowance was awarded to Rajan, her daughter, Mussummat
Chandan, a discarded wife, with her daughter, Kishnee, were
living with her, and that this was taken into consideration

by the Commissioner in ﬁxing the allowance. 0n Rajan’s
death the appellants contended that the charge on their
jagir was at an end, while the respondent demanded that
two-thirds of it should continue.

The Chief Court held that,

although married sisters are regarded as provided for, yet
in the absence of any evidence as to why Mussummat Chan
dan returned to her blood relations, and considering that
widowed sisters not otherwise provided for are entitled to
be maintained ( 1. Strange, Chapter VIII ), it must be
assumed that the Commissioner, on the facts, found that

Chandan was in the same position as a widowed sister,
being old and inﬁrm. The appeal was consequently rejected.
—( 1. Punjab Record, Case No. 80. )

10.—-If one of the partners effect an improve
ment in the joint undivided property, or make an
acquisition by means of the common stock, he must
share it with the other partners, but the acquirer
or improver is entitled to a. double share.
Acquisition:

by

the managing mem
ber of ajointfamily.

If the managing member of an undivided Hindu family
subject to the Mitakshara law, invest the proceeds of
joint ancestral estate in the purchase of other estates,
does so for the beneﬁt of the joint family; and without
consent of all the members, or a legal necessity, or a

the
he
the
de

claration and acts amounting to a division, he cannot alienate

it, so as to bind even his own share. The Court further
expressed a strong doubt whether if such managing member
had invested only his own share of the proceeds in the
purchase of an estate, he could have alienated that estate,

without the consent of the co-sharers, the proceeds not
having been brought into the common purse—Bone Koeri v.
Balm Boolee Singlt.~—( 8. W. Reporter, Civil Rulings, p. 182.)
A member of a
joint family may sti
palate with his co
paroeners as to his

“ As a general rule no doubt where undivided property
is being enjoyed in common by the members of a. Hindu
family, money expended in the improvement or repair of the

property is considered as spent on behalf, and for the
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advantage, of all the members alike, and all have the beneﬁt "is"! 01’" improve

of the outlay when a. division takes place. But there is no '.""’;" bird-5 dare“
rule of law that we are aware of which precludes one
“I m e 1''0'
member of an undivided Hindu family, though living to~
'
ether, from entering into agreement with his coparceners
in respect of the expenditure upon the family property and
repayment of self-acquired funds : such an agreement is
rendered more reasonable and probable, where pOi-tious of
the family property are occupied and enjoyed by each of the
members living separately."—llﬁtttusvami Gamzdan v. Sub
biramaniya Garmdan.—-( l. Slokes’ Madras Reports, p. 309. )
The mere conversion of joint funds into land by the _ P‘e'do

acquisi

managing member of the family is not an acquisition within "0""
the meaning of Hindu law so as to entitle the purchaser 'to
an extra share.—( 9. W. Reporler, Civil Rulings, p. 64. )
See also 4. Madras High Court Reports, p. 5. Neither does
this provision of the double share apply to cases where the

property has not passed from the family to strangers hold
ing adversely to it, but is only recovered from one who held

it by virtue of claiming, though without good reason, to he
a member of the family. Recovery too, if not made with the
privity of the co-heirs, must at least have been made bmui
ﬁde, and not in fraud of their title, and by anticipating them
in their intention to recover.-—Bissessur Clmn/cerbut/y v.
Seetal Chandra Chuckerbutly (9. W. Reporter, Civil Rulings,
p. 69. )
“ It may seem an anomaly that if through the energy
E”"‘”-\'ﬁ'0"l "w
and enterprise of one or more out of several sharers, a commma'w'
joint patrimony should have been vastly improved or ren
dered the means of extensive acquisitions, the idle brethren
should share together with the industrious. But Sir W.
Macnaghten, in his preface to Hindu law, has shewn this
custom to be an equitable one under the existing constitu
tion of Hindu society, whereby some brethren stay at home
to guard the house and family while the others go forth to
seek their fortunes in the world.”—( Cvmmentary on the
Punjab Civil Code.)
Presents received at nuptials as well as the acquisitions
pray,” MM is
,of learning and valour are generally speaking not claimable exemptedfrom being
‘by the brethren on partition.--(Mammglztcn's Principles of 87mm! Film (If/W8
'Hz'mlu and Makammadtm Law, p. 56.) The Madras Court “Pam‘wm
however have interpreted the latter part of this rule as
referring probably to gains obtained by some extraordinary
exhibition of learning or valour, since the ordinary gains of
learning or science which had bmi impart'rl at the family
sxpeme and acquired while the student was rrrcz'vfng a joint
family maintenance are certainly not exempted from partition.
—-Clmlalcumla A/nmmi v. Chain/rancid Rulnacluilum.—( 2.
Mulras IIiy/t Court prorls,‘p. 56. )
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The general prin
Additions made to the joint estate by the managing
ciples
regulating member of a Mahammadan family will be presumed in the
joint property apply
to Muhammadan: absence of proof to have been made from the joint estate; for
when they adopt the although the technical rules of Hindu law are not applicable
custom
of joint to Mahammadans, yet the same presumptions must arise
estate.

from facts of a similar kind, and the same principles must
be equally held to govern cases of family partnership among
Mahammadans as among Hindus.— Vellai Mira Ravattan v.
Mia Moiddin Ravattan.—-( 2. Madras High Court Reports,
1'). 14. )

11.—-No certain criterion can be given by
which joint may be distinguished from separate
property; the Court can discriminate in each case,
but when relatives live together, community of
property may be presumed, unless reason be shown
to the contrary.
Partition and its
criteria.

“ Partition,“ writes Macnaghten, “ may be made without
having recourse to writing or other formality, and in the
event of its being disputed at any subsequent period the
fact may be ascertained by circumstantial evidence.* It can
not always he inferred from the manner in which the

brethren live, 1' as they may reside apparently in a state of
union, and yet, in matters of property, each may be separate ;
while, on the other hand, they may reside apart, and yet
may be in a state of union with respect to property: though
it undoubtedly is one among the presumptive proofs to which
recourse may be had in a case of uncertainty to determine
whether a. family be united or single in regard to acquisi
*The evidence of members of the family as to whether the parties
were joint or separate is the best proof in such questions—Jags Koer v.
Bughunandan Lall Sahu.—(10. W. Reporter, Civil Rulings, p. 148. )

f “ lf brothers be found to be living together as a family they must be
presumed to he joint in property until the contrary be prerei," but this
presumption of joint property may be rehutted to a certain extent by
clear proof of the non-existence of ancestral property.—Dburm Chand Chalea
v. Raj Mohichi Debi—(5. W. qurter, Civil Rulings, p. 145.) See too
Vol. 1. p. 107.
But separation in dwelling and food, though not conclu

sive evidence of a separation in estate, would give rise in Hindu law to a
presumption ofsepuration in estate—( 10. 1V. Reporter, Civil Ruling-v, p. 148. )
in an earlier case however where the brethren occupied separate houses or
rooms in a. common enclosure, and messed in their respective compartments
of the mansion, the Court was not prepared to say as a. mere presumption of
law, that it must not assume the estate to be ioiut, till it was proved to
be separate. Hureehur Mukeqjee v. Nubia Isishor Ranerjee, ( Vol. 5, Civil
Ruling-r, p. 251.) And in Madhub Moolcely'eo v Bhugoblltty Oharan Banerjee,
“ mere separation in mess was held not sufﬁcient to rebut the presumption of
joint ownership which arises when there is a nucleus of joint property either
admitted by the party pleading solo acquisition, or proved against him by
his opponents.”-( Vol. 8. Civil Rulings, p. 270.)
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tions and property. The only criterion seems to consist in
their entering into distinct contracts, in their becoming
sureties one for the other, or in their separate performance
of other similar acts, which tend to shew that they have no
dependance or connection with each other. In case of an

undivided Hindu family the Court of Sadr Diwani Adalat'
were of opinion that their acquisitions should be presumed
to have been joint till proved otherwise, the onus probandi
resting with the party claiming exclusive right :* and in an
other case a member of a Hindu family, among whom there
had been no formal articles of separation, but who, as well

as his father, messed separately from the rest, and had no
share of their proﬁt and loss in trade, though he had occa—
sionally been employed by them, and had received supplies
for his private expenses, was presumed to be separate, and
not allowed a share of the acquisitions made by others of
the family."--( Macnaghten's Principles of Hindu and JlIa/tam
madan Law, 10. 57. )
“ A separation may at any time take place at the will
of any member of the joint family, and any act or declara
tion, showing an unequivocal intention on the part of any
shareholder to hold or enjoy his own share separately, and to
renounce all rights upon the shares of his co-parceners, con
stitutes a complete severance or partition. In the Vyuvuharee
Muyooku, translated by Borradaile, p. 52, it is said that even
where there is no property, a partition may be made by a
mere declaration—“ I am separate from thee.”-—Bnluki Lalt
v. Mussumat Indrapati Kour.—( 3. W Reporter, Civil Rulings,
p. 41. ) See also 3. Madras High Court Reports, 19. 40,
where the intention to divide was deemed sufﬁcient to cause
the succession law of divided property to apply, though cir
cumstances had prevented the estate from being actually
partitioned off at the time of the death of one of the brethren.

A determination
on the part of a
sharer to separate

In a recent leading case, Appoovier v. Ramasubbn Aiyan

The agreement by

may

amount to

a

separation.

and others, the Privy Council held that an actual division by the members of the

metes and bounds is not necessary to render a division of
joint family property complete: but when the members of
an undivided family agree among themselves, with regard to
particular property, that its net produce shall be yearly
divided into a ﬁxed number of distinct shares to be enjoyed
by the members of the family, instead of being brought, as
is the case with joint property, into the common chest, then
the character of undivided property and joint enjoyment is
' In the case of a Hindu family succeeding to ancestral property, its
members will be presumed to have remained joint until u separation has been

shewn : and until separate acquisition be shown all the property will be
assumed to be held in co-parcenary.—Goodeve’s Law of Evidence, p. 653. See
also Norton on Evidmce, Sections 500 and 705 ,- 10. W. Reporter, Civil Rut.
i498, p- 28.
_

family to enjoy the
PTtOZINBTQj in distinct
an deﬁned shares
put an end to the
joint estate.
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taken away from the subject matter so agreed to be dealt
with, and each member has thenceforth in the estate a deﬁ

nite and certain share, which he may claim the right to re—
ceive, and to enjoy in severalty, although the property itself
have not been actually severed and divided.—( Sutherland's
Privy Council Judgments, p. 657.) In accordance with this
decision, the Calcutta Court held that a petition presented
in Court by a member of a joint family, setting forth his
intention to become from that day separate in estate, did
amount to a valid separation, though not immediately per
fected by an actual partition of the estate by metes and
bounds, since the acts and declarations of the petitioner

showed an unmistakeble intention to hold and enjoy his
own estate separately and to renounce all rights upon the
shares of his co-parceners, only thereby putting an end to that
community of interest and unity of possession which are the
very essence of a joint Hindu family.—Mussu-mat Vato Koer
v. Ros/tan Singh.—( 8. TV. Reporter, Civil Rulings, p. 82.)
So too, in Kulponath Dass v. Mama/i Lall, a taksimnamah,

setting forth that the brethren had arranged to separate and
had taken certain speciﬁed shares, wasconsidered to consti-v
tute of itself a valid separation.—( 8. 1V. Reporter, Civil Rul

ings, p. 302. )

See also 3. Madras High Court Reports, p.

289.
Requisilns In con
stitute partilian.

A

treating

the

estate as severrll con

stilulea a valid par
tiliun.

In Indranaﬂi Tewari v. Slieodyal Tewai'i two things were
held to be requisite to constitute partition : ﬁrst, the shares
must be deﬁned, and secondly, there must be distinct and
independent enjoyment of those shares.-—( 9. W. Reporter,
Civil Rulings, p. 63. )
When it is found that, the collections and management
are separate, and that ownership is exercised over the pro
perty in certain deﬁned shares it is clear that the joint
tenancy has been severed, though it may not have been im
mediately followed by a dc factn actual division of the subject
matter.-Mussumat Maliru ;I(uari v. Gunsu Kuari.-—( 8.
1V. Reporter, Civil Rulings, p. 385. ) S0, in Jasoda Ifumvar
v. Gouri Baij/zath Sakai Singh, the Court, after a careful
consideration of the authorities, held that there was nothing

in the text books which are usually followed on the subject
of Hindu law, to warrant the position that “.by the Mitak
shara law no partitiOn can be effected save by the actual
partition of lands into parcels and allotment of those parcels
to the different sharers to be held by them in severalty."
But the Court considered “ that a legal partition is proved,
if it be found that the parties have separated in food and
residence, that there has been a distinct separation in estate
indicated by separate enjoyment and separate liabilities, that
they have dealt with their respective shares separately and
in a manner inconsistent with the idea of their being still
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joint: if, in short, looking at all the circumstances, it is clear
that the parties really did intend to hold, and did in fact
hold their shares respectively, each freed from any interest
therein of any other sharer, and if the separate enjoyment was
not merely a matter of arrangement for the private conveni—
ence of the family."—6. W. Reporter, Civil Rulings, p. 139.
See too Vol. 7. Civil Rulings, p. 488 ; and Vol. 5. Civil Rul
ings, p. 78; 4. Reid’s Bumbag High Court Reports, Original
Jurisdiction, p. 164.
Again, in Mnssumat Deo Bnnsi Kour v. Dwarkanath, the >

[Management of a,

Court held that the fact of a moiety of the estate having sharer's portion of
estate by a cura
been held, for a minor member of the family, by a. curator the
tor appointed under
or the Collector under the provisions of Sections 10 or 12 of Act XL of 1858
Act XL of 1858, was a proof that the joint estate had been creates a severance.
determined. since in an estate so taken charge of the Act

requires the management and improvement to be carried out
solely in the minor’s interest (see Sections H, 16, and 18

of the Act ) ; and therefore the receipts and disbursements of
the minor’s portion had nothing to do with those of the
other members of the family, nor did the proﬁts made or
losses incurred on this moiety beneﬁt or injure the owners
of the 0ther.—( 10. TV- Reporter, Civil Ratings, 12. 273. ) .
Where a party admits that the family had been joint in
estate, but alleges that a partition was effected at a
particular place and time, he takes upon himself the burden
of proving the partition—Privy Council Ruling in the
Shivagungah case.—( Sutherland’s Privy Council Judgments, p.
520.) See too 1. W. Reporter, p. 316; Vol. 2. Civil Rul
ings, p. 288; Vol. 3. Civil Rulings, pp. 22, 31 ; Vol. 5.
Civil Rulings, p. 214.
Where the attribute of joint proprietorship is denied
however on the ground of-long standing non-enjoyment, the
onus of proof is thus laid down by the Agra Court in
Devi Saha'i v. Shiv Doss ltai. “ The admission that certain
property,” the Court observed, “is joint and ancestral

Onns of proving
partition.

Nature of proof
required when long
dis-possession is set
up against a co
sharer.

throws upon the sharer, refusing to admit other heirs to a

share, the burden of proving his exclusive and adverse
possession fora term beyond the statutable limit. The
enial of the right of the other heirs must be open and
decided, and the possession of the sharers must be clearly
established to be adverse to them for a period beyond the

time for the admission of a suit.”—(l. North West High Court
Reports, 12. 285. )
“ The mere fact of property standing in the name of any
brother does not prove that it is that one brother's separate
and self acquired property"—Man JlIohini Debi v. Suda
mani Debi, also ( 3. W. Reporter, Civil Rulings, p. 31 ); also

Vol. 7. Civil Rulings, p. 120; nor indeed is any presumption

Uncertain criteria
of properly being
separate estate,
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at all to be drawn from this fact in favor of the property being
separate estate.—( 1. W. Reporter, p. 38. ) But the assump
tion of the property being joint will be rebutted, if it be shewn
that the “party purchased for himself in his own name, from
his own funds, on the title to that effect to himself alone, and

not as manager or trustee; ” and it will then be for the

opposite party to establish that what appears to be an exclu
sive and separate title is in reality only the case of a single
name used for convenience for joint names.—( 1. W. Reporter,

p. 107. )

Nor is the fact of one brother being allowed to carry

on alone litigation respecting an estate bought and registered
in his sole name any satisfactory proof by itself that the
brethren had no share in the estate in question—Dita Smgh
v. Toofani Singh.—( 1. W. Reporter, p. 307. ) Similarly,
in Ireloehun Rai v. Raj Kishen Rai, the mere fact of one of a

body of co-sharers alienating his share of the property was
considered to be no proof of separation in estate.—( 5. W.
Reporter, Civil Rulings, p. 214.) “ Neither is the existence
of a separate possession any evidence to separate acquisitions,
unless it be shewn that the shareholder, exercising his pos
session separately, was permitted by the consent of the
other sharers to open and keep a separate account of his

own, and not to carry his earnings to the common stock."—
Bahari Lall v. Modho Parshad.—-( 6. W. Reporter, Civil Rul
ings,p. 70. )
Presumption with
In Jai Narayan Mooherjee v. Tara Charon Mooheijce, it
regard to “vaulted was ruled that where the existence of joint family property

ism” whenfhe "'8' was admitted, the presumption was that all acquired pro
.“'.“'f of “ tom/ment perty belonged to the family, and therefore when one of the
your estate wproved. _

. . .

members set up the plea of self acqu1srtion, the onus lay
upon him of proving that the joint estate was so small, that
after providing for the maintenance of the family, nothing
remained to form a fund for the purchase of other properties
for the beneﬁt of the joint family.—( 8. W. Reporter, Civil
Rulings, p. 226. ) Similarly, in Rai Kishen Chund v. Bisheshur
Single, in which the plaintiff claimed the sole ownership of a.
Kuttra, denying that his brother had any interest in it, the
Chief Court observed that it was clear that in regard to a.
jagir which they had inherited the brothers were joint, and
although there is no distinct proof as to whether the Kuttm
was treated as joint property or not, the presumption is that
as between two Hindu brothers joint in estate for some pur
poses, all the property in the possession of either of them
is joint: and the burden of proof is on him who claims a

portion of it as separate to show that it is so.—( 2. Punjab
Record, Case No. 85. )

These decisions are in accordance

with the law as laid down in Dhurm Dass Pandi v. Shaina
Sundari Debi.—( Sutherla-nd's Privy Council Judgments, p.
147.) See too 1, W. Reporter, p. 334 ; Vol. 6. Civil Rulings,
p. 58; and Vol. 7. Civil Ratings, 19. 449. But when the joint
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family property is found not to be sufﬁciently large, after
supporting the members of the family to leave any surplus
funds from which the disputed property could have been
acquired, and the defendants had been pursuing lucrative
employments, while the plaintiff himself was a minor, there
is no room for the presumption in favor of the acquisitions
being joint. And the mere fact of the defendant having
received his education from the family estate does not
entitle the other members to participate in every property
which the defendant acquires by the aid of that education.
a—Dliumulidliari Lall v. Gunpat Lall.-—( 10. IV. Reporter, Civil
Rulings, 1). 122. )
“ The single fact too of a family living joint, or in
No suel: presump
commensality, is not enough to raise a presumption in law tion arises from the
that property acquired by one individual member of that fﬂtlnf ""1 brethren
family is joint property. To render it joint property the living in commensu
consideration for its purchase must have proceeded either lil! .
out of ancestral funds, or have been produced out of the

joint property, or by joint labor But neither of these
alternatives is matter of legal presumption.”—Sliin Golam
Sing v. Baran Siugli.—( l. Bengal Law Reports, Civil Appeals,
12. 165. ) See also 10. 7V. Reporter, Civil Rulings, 1712. 328,
333* and 3. Bengal Law Reports, Civil Appeals, 10. 124.
And in cases in which members of the family are proved
in some instances to have acquired separate property,
there no longer remains any presumption in favor of joint
rather than of separate acquisition, nor does the usual
presumption in favor of joint acquisitions apply when the
plaintiff waits several years after the family had separated
before coming forward to claim a share in acquired pro—
perty, which since the partition had remained with the

defendant as his exclusively acquired est-ate, no cause being
shewn for the long delay in suing—Badul Sing/z v. C'lialtar.
dliari Singlz.—(9. l7. Reporter, Civil Rulings, p. 558.) See
too, 3. IV. Reporter, Civil Rulings, p. 153. See also, with
reference to claims to a share in joint property, Clause 13
Section 1 Act XIV of [859, which enacts that suits to

enforce a share in a joint family estate must be brought within
12 years of possession or enjoyment, which enactment
throws 0n the plaintiff the onus of proving a joint enjoy

ment of the property claimed.—Umbika (,‘luu'an Slicl v. Blmg
gobutty Charon Sliel.—( 3. W. Reporter, Civil Rulings, p. 173. )

' In this latter case, the Court pointed out that before the plaintiff
could cast on the defendant the onus of proving that he had acquired the

roperty from separate funds, he must start his own case by showing,
lh addition to the fact that the defendant was living in commensality when
he made the acquisition, “ that there was somejoinl source from whicllfunds
were available for the purchase of this property for the family."
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Nature of proof
The burden of proof in cases of alleged separate acqui
re‘lum’d '0 “We” sition by a member of an undivided family possessed of joint
separate anqlusitton

-

V

l ‘

I

l

r

the

_

h

d

by a member of a estate is, as we rave seen a mm, on
person w o a'vances
jdintfanzily,
such a claim, [See too 10; IV. Reporter, thl Rulings, p.

393] ; but he may be held to have discharged himself of
it by evidence falling far short of showing at what time and
by what means he acquired private funds, and that it was out

of those very funds he acquired the disputed property.
Acts of ownership, indeed, openly exercised by or in behalf
of an individual member within the knowledge of the other
members may be equivocal, or the acts may be of a nature
to be beneﬁcial to the joint estate or necessary for its pro
tection. But when these acts of ownership amount to
assertions of solo ownership, in exclusion of all joint rights
and interests in others, and are of a kind beneﬁcial to the
individual members alone, the acquiescence of the other
members, unless clearly explained, is a strong admission in

support of the separate and exclusive right, whether it may
arise from purchase or partition. An important criterion is
to consider from what source the money comes with which
the purchase was made : but there is no rule as to any
particular mode of pr00f in such cases. If A, being a
member of a joint family be shewn to have a separate
employment yielding him a given income, and he buy land in
his own name at a price not wholly out of proportion to the
sum which his own separate earnings may fairly be. supposed
to place at his command, the deed being registered, and the
land held openly by him as his own exclusive property, and
the proceeds applied to his own use without the interference

of other members of the joint family, it might be fairly
deduced from these facts that the land was A’s separately
acquired estate, although no proof be forthcoming that the
very money separately acquired was that which was after

wards paid to the vendor.—Bipro Parshad Myti v. Kena
Dayi.—-( 5. W. Reporter, Civil Rulings, 12.. 82. ) See also
another case at p. 278 of these Reports, and Vol. 8. Civil
Rulings, p. 27], where too it was ruled that as the property
had been acquired very many years before the time of suit,
the speciﬁc source from which the acquisitions were made could
not reasonably be expected to be proved.—-( 9. W. Reporter,
Civil Rulings, p. 169. )

A member ,flhc

Where a father obtained leave to continue as heir to

family by claiming his son a suit the latter was prosecuting on a bond in his
propertymheirllve-r own name at the time of his death, it was held that the

1"” dab”. himself father’s thus acting in the name and capacity of heir did

f"””‘l’”l""'gtha€he not preclude him from proving that the bond was joint
was a [amt owner.

.

j

.

.

_

family property, although it did defeat the ordinary pre
sumption in favor of its being such, and threw the full
burden of proof on the father.—-Nowbnt Rum Bhalcat v.

Slutin Dnyi.—( 5. W. Reporter, Civil Rulings, p. 34-)
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X., clause 11.

An estate granted
When an estate which has escheated to Government is
by Government after
re-granted to another member of the family the fact of the escheat
is acquired
grantee being a kinsrnan of the former proprietor does not property.
make the estate any the less his self-acquired property.—
Kattama Nanchear v. Rajah of Shivangemgak.—-( Sutherland’s

Privy Council Judgments, p. 520. )
The presumptions of Hindu law as to joint property
are not applicable to a case where property is claimed
through a. son-in-la-vo, who appears only to have lived in the
house of hisfather-in-law, and not to have been of joint
family and funds in any legal sense of the term.--Dassi

Presumption

of

Hindu law inappli
cable to the case of
property
claimed
through a Ion-in
law.

Mani Dassi v. Ram Clzancl Mohur.—( 7. W. Reporter, Civil
Ridings, p. 249. )
“ According to the more correct opinion, where there
is an undivided residue it is not subject to the ordinary
rules of partition of joint property: in other words, if at a
general partition any part of the property were left joint, the

Umlioia'ed residue
after partition.

widow of a deceased brother will not participate, notwith

standing the separation, but such undivided residue ' will go
exclusively to the brother."—-( Macnaghten’s Principles of

Hindu and Mahammadan Law, p. 56. )

See this doctrine

followed in 2. Stokes‘ Madras Reports, 12. 325.
After a general separation in food and a partition of
Onus regarding
estate when the brethren have begun living separately, if properly alleged to
have been qut joint
one of them come into Court alleging that a particular at
the time of a par
portion of property originally joint continues so, the onus tition.
properly lies on him.-—Ram Gubind Koo-ml v. Syuel Hussein
Ali.—( 7. W. Reporter, Civil Rulings, p. 90.)
Mere living together in one residence, or joint trade,
does not constitute a reunion after partition. but there must
further be a junction of estate. Reunion can properly only
take place with the father, brothers and paternal uncles.—
G'apal Chandra Daghoria, v. Ifenaram Daghor-ia.—( 7. IV.
Reporter, Civil Rulings, p. 35, ) and Macnaghten’s Principles of
Hindu and Mohammedan Law, )2. 31.) So in Kata Bally
Viraya v. Kata Chudappavnthamnln, the Madras Court pointed
out that the fact that a minor son lived with his father after a
partition had taken place, was not conclusive proof that a
reunion had been effected, although such a state of things
might be evidence of a reunion.-—( 2. Stokes’ Madras Reports,
. 235.) In a case given in 3. Reid‘s Reports, 1). 69, the
ombay Court held that the reunion must be effected by the

parties, or some of them, who made the separation. If any
of their descendants think ﬁt to unite they may do so; but
such a union is not a reunion in the sense of Hindu law
and does not affect the inheritance. See also 4. Reid's

Bombay Reports, Original Jurisdiction, p. 165,

Reunion.
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A claim to sale
ownership ifpersist
ed in and made out
iarfaml to the plain.
liﬂ"s case.
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In Lakhan Sing]; v. Nafar Singh, Peacock C. J. held that
a plaintiff who had sued to establish his sole title to certain
property, and, dissatisﬁed with the defendant's admission
thatyhe was in joint possession, had pressed his suit in order
to get a decree establishing his sole possession and title,
was not entitled, on failing to prove the case he had set up,
to a decree founded on joint pos.sessi0n.--( 6. ll". ,Rrymrler,
Civil Rulings, 11. 311.) See too Vol. 5. Civil Rulings,p. 197.

12.— If the property to be divided be not land,
the Court may effect the partition through its own
olﬁcers, or through an ofﬁcer specially appointed
for the purpose. But if it be land, the partition
should be referred, by precept, to the revenue
authorities, who, having effected the partition ac
cording to the rules of the ﬁscal department, will
report the same to the Court. If, however, any of
the parties be dissatisﬁed with the distribution, he
musr. represent his objections to the revenue oﬂiccr,
and not to the Court, as the Judge will not be
competent to interfere or set aside the partition.
And if, after hearing all objections, or after the

expiry of the term, within which they can be made,
the Revenue Oﬁicer shall decide on up-holding the
partition, it will be accepted as ﬁnal by the Court.
Parlrlion

rules

among Illallamma
duns.

The following rules for making a partition among Ma
hammadan sharers are taken from the Principles of Hindu
and lila/mmmadan Law, 12. 187.
“ On the occasion of a partition, property ( where it
does not consist of money ) should be distributed into several
distinct shares corresponding with the portions of the co
lieirs: each share should be appraised, and then recourse
should be had to drawing of lots.
“ Another common mode of partition is by usufruct,

where each heir enjoys the use, or the proﬁts of the property
by rotation : but this method is subordinate to actual par

tition; and where one co-heir demands separation, and the
other a division of the usufruct only, the former claim is

entitled to preference in all practicable casesﬁl

PUNJAB
CIVIL coins, J
sect. 1X., clause 1 .

PARTITION OF LAND.

The rules for the partition of land are contained in
Financial Book Circular No. XLVIII of 1860. The follow

ing extract will serve to shew how entirely non-judicial the
proceeding is, and consequently the questions which may
have to be referred for solution to the Civil Courts.
“ It should be remembered that partition is an adminis
trative operation with no judicial character. It is presumed
that the extent of the shares of each party is known and

Extract from Fi
nancial Book Circu

lar N0. XL VIII of
1860.

admitted. If not known, owing to an omission or mistake
in the record, the record must, with the sanction of the

Commissioner, be corrected : if the extent of the shares be
not admitted, or be contested, the case must be struck oﬁ‘
the partition ﬁle, and the parties referred to a regular suit.
Great injustice is caused by a summary decision of rights
in land, irregularly started and imperfectly investigated as a
subsidiary point of a case of partition.
“ When the shares are known, admitted, or decided by
a competent Court, the ofﬁcer to whom the ﬁle is entrusted
should, after examining the administration paper of the
village, rule the mode of carrying out the measures, record
a vernacular proceeding, inform all the parties concerned;
and then pause for one week to allow objections or appeals
to be oﬂered. As far as possible, cultivation should not be
disturbed, the village site is never to be divided, shares in
wells should be considered, it is not suﬂicient to divide the
area fairly if the agricultural conveniences be not at the fair
disposal of both parties.
“ A majority may object to the measure, or individuals
may approve of the measure but dispute the extent of shares,
or demur to the modus operandi. It is of no use wasting
the time of the Government ofﬁcer until these points have
been decided. As it is now, after a tedious operation the
whole procedure is vitiated by an “ in limine” objection
which the appellate Court cannot pass over. If the majority
of the shareholders do not agree to the partition it cannot
go on : if the shares be not admitted, the case must be

struck Off : if the modus operandi be objected to, the objec
tor must appeal within eight days, and notify that he has
done so, otherwise, the proceeding will not be stayed : if an
appeal be lodged, the case will be stayed for thirty days, and
unless an order of the appellate Court be received will then

be proceeded with.

-

“ The actual partition can be conducted by the village
accountant, by arbitrators,'by the parties themselves : or in ‘

the way which appears most convenient. There is never
any occasion for additional agency.
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“ The result must be distinctly recorded, so as to leave
no room for ambiguity or future litigation; the parties must
be informed, opportunity given for appeal, and then, the fact
should be recorded in the village accountant’s diary, who will
modify the next annual papers. 1f the constitution of the
village be altered, the sanction of the Commissioner must be
solicited.
“ When that sanction has been received, the settlement
record will be amended by an explanatory proceeding; pos
sibly new headmen will be required, and anyhow instruc
tions should be given to the village accountant as to the
mode of preparing the next year’s papers. Where the con
stitution of the village is altered, effect should be given to
the partition only at the close of an agricultural year."
The Civil Court»
will

not

entertain

suits to award pos
session under a par

tition, qﬂ‘ectell by the
Revenue Authorities.

Partition proceed
ings ro-openell by
the (‘ivil Courts on
the score of irregu
larity.

In Nidhan Singh. v. Altar Singh, which was a suit
brought by a party to obtain possession of a certain plot
which had fallen to his share on a partition of the shamilat
land of his village under the orders of the Revenue author—
ities, the Chief Court held that the suit would not lie, but
that the plaintiff should apply to the Revenue authorities
who made the partition to put him in possession. “Had
the partition been made by order of this Court, the Court
might have been responsible to some extent for the fairness
of the partition, and it would have caused possession to be
given under it. But the Civil Courts cannot become the
instruments of compelling the defendant to surrender pos—
session under a partition with which they have had nothing
to do, which was made by the Revenue Courts, to the
correctness of which the defendant never assented, and on
which possession never followed :—in a word, the Revenue
Courts are the media of executing the decrees of the Civil
Courts regarding land, and not vice onset—(4. Punjab
Record, Case No. 54.)

v

In Edu Khan v. Sarafmz Khan and others the Chief

Court set aside a partition of land which had been made as
far back as 1853, and remanded the ejectment suit for trial
on its merits, on the ground that the partition procedure
had been irregular, and not in accordance with the rules of
the ﬁscal department so as to be accepted as ﬁnal by the
Court under this clause of the Code.—( 1. Punjab Record,
Case No. 53. )
It may be convenient to add here a few precedents
iIlIlusgirating some of the features of joint family rights among
* in us.

Rights

of

the

“ According to the true notion of an undivided family

members in an un

in Hindu law, no individual member of that family whilst it

dwidedjamily.

remains undivided can predicate of the joint and undivided
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property, that he, that particular member, has a certain
deﬁnite share. No individual of an undivided family could
go to the place of the receipt of rent, and claim to take from
the collector or bailiff of the rents a certain deﬁnite share.
The proceeds of undivided property must be brought accord
ing to the theory of an undivided family to the common
chest or purse, and then dealt with according to the modes
of enjoyment of the members of an undivided family. But
when the members of an undivided family agree among
themselves with regard to particular property that it shall
thenceforth be the subject of ownership in certain deﬁned
shares, then the character of undivided property and joint
enjoyment is taken away from the subject matter so agreed
to be dealt with.”—-Appoovier v. Ramasubba Aiyan.—
(Sutherlaan Privy Council Judgments, p. 657. )

Similarly. certain sharers cannot in a suit for possession

WWW"! Parliliv"

brought against another shareholder for a particular portion zzer.::'"""'lh “mm”

of the joint estate held separately under an existing arrange- Meliluﬁ'zmixfn}
ment, which had been acquiesced in by themselves, and the roperly

agreed to by the other co-sharers, disturb the possession of be

which

occupied by

a person holding under a title as a joint proprietor of the "‘e “mm of "'8
estate. If they be dissatisﬁed with the existing state of 00'” members'
things they should apply for a partition; when all the
shareholders would be brought before the Court, and their

respective rights and interests would be dealt with and

protected—Nil Kanth Parshad Singh v. Ahlad Singh.—( 5.
W. Reporter, Civil Rulings, p. 287. )

A co-sharer in landed property has no right to do any

11 vo-sharm‘ van

thing which alters the conditibn of the joint property with- Q‘O‘lgml‘l 0" mm’m’"
out the consent of his co-sharers.

If he think his interest 8‘32,

1511::

in the property might be improved by works of a particular plieli, (1,} the other
character, he can effect a partition and improve his particu- joint owners.
1211' share. Where therefore the plaintiff had from the ﬁrst
objected when the defendant began to build on their common
estate, the Court compelled the removal of the materials of
the building and of the building itself so far as it had gone.
-—-Gu.ru Dass Dkar v. Bijaya Gobinda Baral.-— (1. Bengal Law
Reports, Civil Appeals, 12. 108. )

In the case of joint families, debts bom'i fide contracted

A deblforfamily

for the legitimate purposes of a joint family are, by whatso- guzxezlagez
ever member contracted, binding on the whole family; and 1%,"in and no, a
some authorities go to the extent of declaring that such per301zaldeblmerely_
debts, contracted even by a servant or dependant of the

family, are binding.—( 7. 'W. Reporter, Civil Rulings, p.

492.)
. .
.
of
In a suit
in Wthh
one member of the family
sought an theResponsibility
1mmaging men“
order to compel the managing member to account to him 1,0,, how fa,- he i,

for and in respect of the family estate during the time they bound to account.
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had been living jointly, the Court held that the managing
member (Karta) is not altogether in the position of an
agent towards the adult members of the joint family. The
members are, as regards the enjoyment of the joint property,
so to speak a single entity, not possessing individually any
several proprietary right other than the right to call for
partition. For proprietary purposes they exist as a whole,
somewhat in the character of a corporation. They manage
the property together, the Karta being but the mouthpiece
of the body chosen, and capable of being changed by them
selves.* No doubt, in practice, the members of the family
often do leave nearly everything in the hands of the Karta,
and under his control, but when this takes place, it is a
willing abdication of personal care and supervision. It is
not a distinct agency or delegation of a separate authority:
each member may still at all times interfere, if he think

good. Unless, therefore, something be shewn to the con
trary, every adult member of an undivided joint family
living in commensality with the Karta, must be taken as
between himself and the Karta to be a participator in, and
authorizer of, all that is from time to time done in the

management of the joint property to this extent, that he
cannot without further cause call the Karta to account for it.

Of course astate of things may easily be imagined under
which he had become the trustee of the property relative to

adult coparceners, or in which by reason of his fraud or other
behaviour, they, or one of them had acquired an equity to
call upon him for an account. In the case of minor mem
bers, however, since they are disqualiﬁed from taking any

part in the management, the Karta would be in the position.
of a trustee for them of the joint property to the extent to
which they are entitled to share in it. But if such members
desire an account, they should demand it within a reason
able period of attaining their majority. Since, if on becom
ing of age they enter upon joint enjoyment of the property,
with access to all the books and papers, and continue for
years without asserting that they held the past accounts
as still open between them and the manager, they cannot
after the lapse of several years be allowed without new
cause to revive their right to demand an accouiit.’f-—0hzzekun
Lall Singh v. Pnran Chandra Singh.-—'( 9. W. Reporter, Civil
Rulings, p. 483. ) It follows from this theory of the
managing member’s position, that he cannot charge for his
services as such unless he can show that his coparceners
‘ See too on this subject.—3. IV. Reporter, Civil Rulings, p. 41.
1- In the case quoted in the next paragraph Markby J., while upholding
the doctrine that a managing member of a joint family is not liable to render

the rest of the family an account of his management, expressed great doubt
whether under ordinary circumstances a manager stood in the relation 0f

_trustee even towards the infant members of the family.—Ranganmani Dgsn'
v. Kasinath Datt.-( 3. Bengal Law Reports, Original Jurisdiction, p._1- )‘ _
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hed previously agreed to pay him.-—'Gundo Anandrav v.
Krishnarav Gobi-nd.——( 4. W. Reid‘s Bombay High Court
Reports, 11.
Where however the ordinary relations of a joint Hindu
family had been somewhat modiﬁed by an arrangement that
the proﬁts of their business, when realized should be divided
among the individual members in certain proportions, and
that the other proﬁts of the family property and the ex
penses of each member should be credited and charged in
like manner in the name of each, the Calcutta Court
directed an account to be taken from the managing member
on the ground that this arrangement was on the footing of
a partnership.—Ranganmani Dassi v. Kasinath Datt.-—( 3.
Bengal Law Reports, Original Jurisdiction, p. 1.)

But an account
will be decreed when
the family property
is managed on the
footing of a partner
ship.

The manager of a joint estate, whe receives the rents
for his co-sharers, has no power as such to sell the interest
and rights in it of an adult member of the family.—Kaila
sheshar Bose v. Srimati Naragani Dassi.—( 10. W. Reporter,
Civil Rulings, p. 303. )

The manager can
not on his own au
thority sell the inte
rest of an adult
co-sharer.

A majority of a Full Bench of the Calcutta Court ' Rights of a par
ruled, in Kun'war Bijoy Keshub Rai v. Shama Sundari Dassi, chaser of a certain
share in joint pro
that a purchaser, at an execution sale, of a judgment-debtor’s pertg.
share in a house and lands was entitled to the share he had
purchased both in the lands and also in the house; that in
execution of the decree he had obtained for possession
against the members of the family a surveyor should divide
joint property upon the same principle as that on which
butwaras are made, possession of a portion of the dwelling
house equivalent to the purchased share being made over to
the plaintiff, the apportionment to he made however in such
away as to cause the least possible inconvenience to the
defendants.-—( 2. W. Reporter, llIiscellaneous Appeals, p. 30. )
This decision was followed in Eshan Chandra Banerjee v.
Nand Kumar Baneiy'ee.—-( 8. W. Reporter, Civil Rulings, p.
239. ) See also Vol. 6. Miscellaneous Rulings, p. 75. But
in a more recent case, in which the last two rulings do not

appear to have been urged, Peacock C. J., in delivering the
judgment of a Divisional Bench, held that the plaintiff was
not entitled, in execution of the decree he had obtained for

a certain share of an undivided estate, to be put in posses
sion of speciﬁc lands; since the speciﬁc lands which con
stituted his share could be ascertained only by partition,
and not in execution of the decree as it stood. The Court,
however, in this case censured the lower Court for the
vagueness with which the relief it intended to afford was set

forth in the decree—Ram Lochan Dass v. Mansur Ali.—
( 10. W- Reportcr, Civil Rulings, p. 96. )
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A stranger who
buys the interest of
one of the members
of a family isnot
bound by a family

Where the members of a Hindu family had entered
into an agreement not to partition their property, which
consisted of a joint dwelling house, except with the mutual
consent of all the contracting parties, the Calcutta Court
agreement
not to held this covenant not to sue out partition would not prevent
partition a dwelling one member alienating his interest in the estate, or bind a
house.
stranger who by purchase had become a tenant in common
from partitioning his estate, since the arrangement was a
purely family one, intended to render the joint occupation
of the family dwelling as agreeable as possible, and utterly
inapplicable, therefore, to the case of a stranger substituted
' as owner for one of the parties to the agreement.——Anand
Chandra Ghose v. Prankisto Datt.—( 3. Bengal Law Reports,
Original Jurisdiction, p. 14. )
Sharer»! occupy
ing the whole of the
joint may be charged
rent, after notice,
by an
excluded

sharer.

Oo-sharers who continue to occupy the whole of a house
which is joint property so as to exclude another co-sharer,
after notice from the latter that he would charge them rent
for the portion of the property which represented his
share are just as much liable as they would be for rents of
any other species of property.-Chandra Kanth Rai v.

Gopimi Debi.—( 6. W Reporter Civil Rulings-,1). l7. )
A special autho

If one member of an undivided family be authorized by

the other members to purchase an estate, and if he subse
quently, without authority from them, cancel the sale and
take back the purchase money, the other members are not
estopped by his last act from suing to obtain the possession
of the purchase, since a man's agent for the purchase of an
unauthorized acts in estate is not necessarily his agent to re-convey it, nor would
atimating it.
the fact that the proceedings to effect and secure the purchase
had been taken in the name of one member only of a joint
family constitute him the agent of the family, so that a. 'sale

rization by the fa
milgto the managing
memberju purchase
property does not
bind them in respect
to his subsequent

by him would bind the other members—Bing'onanud Myti v.
Radha Charon Mgti.-( 7. W. Reporter, Civil Rulings, p. 335. )
See too, p. 298 of the same Volume.
The fact of the plaintiffs delaying for a long period to
sue to set aside a sale by their elder brothers of joint pro
perty, is no reason why possession should not be awarded
them as soon as their contention that the property was joint
had been established and the defendant's sole plea that it
was the self-acquired estate of the vendors had been over

ruled—Dhan Kristo Rail v. Hnro Chandra Rai.—-( 5. W. Re
Under Mitahsha
ra Law one share:
cannot alienate his
interest without the

assent of the
parceners.

co

porter, Civil Rulings, p. 197. )
The alienation by one member of a family of any part
of the joint property* is by Mitakshara law invalid with
out consent of all the members of the family; and the
‘ Where however the different members of the family hold speciﬁc and
ascertained shares in a joint property, each co-parccner is entitled to alienate

his ascertained and separate share.——Gopal Singh v. Devi Singh.—( 4. berth
West High Court Reports, p. 22; see also 12. 42- J
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North West Sudder Court (Agra S. D. Reports for 1864, p.
299), has held that such alienation is invalid even to the

extent of the alienor’s own share. Since therefore a joint
tenant has no power to raise money by alienating his own
share even of the joint estate during life, it follows that that
share cannot be burdened with the payment of his personal
liabilities after his death; the co-sharcrs having a vested
right in the share and being entitled to receive it free
and unencumbered of everything except debts incurred for
the beneﬁt of the partners.—-Oosseral v. Sadabart Prasad
Sabai.—( 3. W. Reporter, Civil Rulings, p. 210.) This
doctrine of the Mitakshara law will however I believe in
this province be found to be almost obsolete.
Where an estate had stood in the name of a single

Pointa for

en

member of a Hindu family, and had been sold by him to a quiry in a suit to set
stranger, who, on being sued by the other members of the aside a sale by a

family, set up as an answer on equitable grounds that he single member of a
ofjoint estate
had been deceived by the plaintiff’s allowing the vendor to family
standing in his sole
hold himself forth to the world as the sole owner, and had name,

bought bond ride, the Calcutta Court directed the following
two points to be enquired into
“ First. Whether the purchaser was induced by the
fact that the estate was recorded in the name of the vendor
only to believe that it was his separate property, or whe

ther he had notice at the time that the estate was the joint
property of the vendor and others ?
“ Secondly. Was the purchaser at the time of the
purchase aware of any circumstances which would have led
a prudent man to enquire whether the estate was the sole
property of the vendor, or whether other persons were
jointly interested with him therein ? ”-G0ur Chandra Biswas
v. GTlS/t Chandra Biswas.—( 7. W. Reporter, Civil Rulings, p.
120.)
~—

when
the
buyer contends that
he had been deceived
as to the ownership.

CHAPTER X.
PUNJAB CIVIL CODE.
SECTION X.
Gifts.

1.-—By the Mahammadan law, a gift must not
be conditional, nor imBlicd, nor indeﬁnite, and

must, asa general rule, be accompanied by de
livery of possession. This strictness is not alien to
the Hindu law, and the above rules, regarding

the deﬁned nature of a gift, will be enforced by
the Courts in all cases of gift whatever. A gift
may be either verbal or written.
By Mahammadan law it is requisite that the donor be
an adult and sane, and also the owner of the thing given,
which must be in existence at the time of the gift.—-(Buillie's
Digest of Mahammadan Law, p. 508; and Mucrmyhten's .Pn'n
ciples of Hindu and Mahammadan Law, 12. 208. )

With reference to the doctrine of deliwry, the gift of a
thing which is separated from and emptied of the rights of
the donor is legal—( Baz'lh'e's Digest, 77/). 512, 519, 5:20 ) ; so
also is the gift of a mi'ishaa, or undivided part of a thing
which does not admit ofpartition)? or is of such a nature that
some kind of beneﬁt or advantage that can be derived from
it while whole and undivided would be lost by partition ; as
a. small house or small bath. But the gift of a nn'lshfni. in a
thing that admits of partition consistently with the preser
vation of all the uses that could be made of it before parti
tion is not lawful.T—( Buillic's Dij/esl, pp. 512 and 515. )
The gift of mushziii, if valid at all, is equally so, whether
made to a partner or to a stranger.—( p. 515. )

When a gift

is made of ml'ishazi. in property which does not admit of par
‘See on this point some remarks
Mar-vb, 1864, p. 125.

in Sullzer/aml's Civil Rulings, for

+Bnillie takes objection to llncnaghten’s statement. at p. 209 of the
Principles of Hindu and Mahammndnn Law, that sur-h a gift of uni-\hM is
" null and void ; " for a gift whirh is invalid onl)y mails to the establishnwnt

of property by PL)S:\.‘SSlOlL—-(Bd”li¢‘8 Digest, p. 515 note 2.; and I), 516, and
note: 1 and 2. J

Rwlm'siles as re
gards the donor.

Requisiles as re
gm'ds
given.

the

things
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tition, it is a condition of the validity of the gift that the
quantity or proportion given should be known* ( p. 515. )
A‘gift is annulled

A gift is rendered void by a right being subsequently
established in a part: thus if a man give a mansion with its
right in a part of it. effects and deliver both, and a right be subsequently estab
lished to the effects, the gift of the mansion would be valid,
but if the right he established in part of the mansion, the
gift of the remainder of it would be void.—( Baillie’s Digest,
1). 520.)

by the subsequent
establishment of a

Delivery.

A good deﬁnition of delivery, though based on the Civil
law, is the following from Phillinwre's Roman Private Law,
p. l-ll. “To make avalid delivery, the person delivering
must have the right and will to transfer the property; the
person receiving it must have the power and intention to

receive." He adds in a note “ neque impedit translatimiem
dissensus rlantis et accipientis circa causam dandi et accipi
endi dummodo oblz'gatio eertu prrocrsserit in tradentc." The
latter part however of the deﬁnition requires modiﬁcation in
the case of gifts to infants and insane persons. The donor
must signify his intention by the entire relinquishment of
the thing given, the gift being null and void when he con
tinues to exercise any act of ownership over it. The case
of a house given to a husband by a wife, and property
given by a father to his minor child form however exceptions
to this rule, Mucnaglzten's Principles of Hindu and Muham
madan Law, p. 209 ; and Sutherland’s Civil Rulings, for March
1864, p. 123 ; 1. North West High Court Reports, p. 238.
The seisin of the Mahammadan law was held by the
Bombay Court, in Amino Bibi v. Khatijah Bibi, ( l. Bombay
High Court Reports, p. 157 ), to be analogous to the livery of
seisin of the English lawyers, and to have been effected
much in the same way, as by delivery of a sod or twig
or the ring or hasp of a door in the name of seisin. When
therefore a husband executed the gift of a house to his wife,
and delivered it to her along with the keys of the house,
which he then quitted, leaving her in possession, in the

presence of witnesses, the Court held the delivery to be
valid and complete, although the donor shortly returned, and
resided in the house with his wife, the donee, until his death,

and also received the rents.

But where a man after execut

ing and registering a deed of gift of his land to one of his

sons assembled many of his friends and the tenants of the
land and gave his pugri to that son in their presence by
way of testifying publicly his appointment of him as his sole
' But where a man conveyed his share in certain property by a hihnh~
namnh, a mere mis-statcinent as to the amount of'his share was held not to

defeat the donor’s clear intention to convey by the deed whatever his share
I’RS.;-MGMBdIHUILIJU v. Muhammad Ali.—( 3. W. Reporter, C‘iuil Rulings, p.
64.
-
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heir, but died shortly after before he had had time to make

over possession of the property, the Chief Court held the
gift void for want of possession by the deuce—Fatah Khan
v. Alayar K/zan.—-( 3. Punjab Record, Case No. 107'). In
Nawab Amjad Ali Khan v. Mahamdi Begum the Privy
Council upheld a. gift of company-paper by a father to his
son, where the donor had reserved the interest to himself
for his life; on the ground that, according to Mahammadan
law (Hedya, Vol. 3,) a real transfer by a donor in his life-time
without the reservation of any dominion, or share in the
dominion over the corpus of the property, but simply
stipulating for and obtaining a right to the recurring pro
duce during his life, was a valid and complete gift.-( 10. W.
Reporter, Privy Council Cases, p. 25.) Formal delivery and
seisin however are not necessary in the case of a gift to a
trustee having the custody of the article given, nor in
the case of a gift to a minor, in which latter case the accep
tance of the guardian is sufﬁcient.—( Macnaghten's Principles,
p. 209. ) If the dance be forbidden after the gift to take
possession, and do so notwithstanding, the possession is not
valid.--( Baillie‘s Digest, p. 513. ) Analogous to the waiver
of delivery when the donee is already in possession as trustee,
fresh delivery is not required when the donee, at the time of
the gift, is holding the article given in the capacity of a
tenant or hirer, or pledgee, or if he hold it as a loan, or al

together wrongfully by mere usurpation-(p. 514.) Although
a gift made by a. father to his infant child is, as we have
seen, valid without delivery, yet it is essential that the thing
given should be in the father’s hand, or in deposit for him,
since if it be in the hands of a usurper, or of a pledgee, or
of a tenant who has hired it, the gift is not lawful, for want
of possession.—(p. 5:29.) For the applicability of the doctrine
of advancement to the case of Mahammadans, see before un

der Chapter IX of this Volume.
In the case of a. gift to two or more donees, the interest

of each donee must be deﬁned, either at the time of making
the gift, or on delivery.—-( Macnaghten’s Principles, p. 209. )

Gifts to two or
more donees.

It is necessary that seisin should take place immediately Seiein should in
on the gift being made, or if at a subsequent period, by de general be immedi
i
sire of the d0n0r—( Macnag/zten’s Principles p. 208 ) ; and in
a case reported at p. 185 Sutherlmul’s Civil Rulings,
71 not be postponed
for April, 1864, the Calcutta Court held, on the authority m
till the death of the
of the Hedya, Vol. 3., pp. 130 and 300, that a deed of gift donor.
which stipulated that the donor was to remain in possession

during her life was invalid, since a gift which is not to take
effect till the death of the donor is null and void. See too
5. W. Reporter, Civil Rulings, p. 19. So in a Bombay case,
Jeswant Singh Jee and others v. Jet Single Joe, the Privy

Council decided that a deed by a Mahammadan in which he
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declared “ I have adopted A. B. to succeed to my property"
was neither a deed of gift, or a testamentary gift to take
effect after the death of the donor, there being a complete

absence of any relinquishment by the donor, or of seisin by
the donee.—( Sut/wrlaml's Privy Council Judgments, p. 150. )
Absence of seisin
is not always fatal
to gifts among Hin
due.

In the M'ulmrajah Makeshar Bake]: Sinin v. Mussummat
Gan-1m Kmzwm' the Calcutta Court laid it down that among
Hindus an alleged absence of seisin need not be deemed
fatal to the gift as the donor’s possession could be regarded
as that of a trustee for the donee, who in the case before

the Court were the illegitimate sons of the former.—-( 6. W.
Reporter, Civil Rulings, p. 245. ) But where a man executed
a deed conveying all his property to his infant son, reserving
himself only one rupee a day for his subsistence, and after
execution of the deed the donor remained in possession as
before the Court held that the conveyance was a mere blind
and was void against the pseudo-donor’s creditors.—Srinath
Single v. Srimnli IIariprea.—( 10. W. Reporter, Civil Rulings,

p. 449. ) ‘ While in Harjiwan v. Naran Haribliai the Bombay
High Court laid it down that under Hindu law a gift of
land without possession or receipt of rent by the dense is
not complete.-( 4. Reid's Reports, p. 31. )

can of debt.

The gift of a debt to the principal debtor is complete
without the latter’s acceptance, though it is reversed by his
rejection : but when the debt is given to the surety his ac
ceptance is necessary to complete the act. When a debt is
given to any third person the gift is lawful when the donee
is directed to take possession of it. A man who is in debt
dies before payment and the creditor makes a gift of the
debt to the heir, the gift is valid, and if it be to some of the
heirs it accrues to the beneﬁt of all. One of the heirs of a.
creditor gives his share in the debt to the debtor before pars

tition, and in the deceased's estate there are both money and
goods, the gift is good on a liberal construction. When a
debt is due to two persons, and one of them gives his share
to the debtor, the gift is valid.-( Baillie’s Digest, pp. 522
and 523. )
The donee when competent to take possession has the
Acceptance by the
donee in the case of right to take it. But if he be a minor or insane the right
rumors and lunatics. to take possession for him belongs to his guardian; who
is, ﬁrst, his father, then his father‘s executor, then his
grandfather, then his executor, and next the Judge or per
son appointed by him. If the father or paternal grandfather
or their executors, as the case may be, be absent at a pre
cluding distance, possession may be taken for the minor by
any person in whose family he may be living. Besides too
the proper guardians. other near relatives have on a favor
able construction the power to take possession of a gift for
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a minor when he is in their family: so too have the executors
of these relatives when the minor is in their family, provided
however in all these cases that the father be dead or at a
precluding distance, for if he be present and possession be
taken by any of the fore-named classes, it would not be
valid. A stranger who nourishes and protects a childless
orphan may lawfully take possession of a gift on his behalf
on a favorable construction. It is immaterial if the minor
have understanding to know what taking possession is or not.
When a young girl is living under her husband’s protec
tion, possession taken by him on her behalf is valid ; but if

she be not under his power and protection, her guardian
should take possession of the gift. If a youth take pos
session himself of the gift, it is lawful
he have understand
ing, though his father be alive; otherwise not.—( Baillie’s

.Digesl, pp. 530 and 531.) Where the guardian of a minor
donee is himself the donor and in possession of the property
given no formal delivery and seisin is required.-—( Suther
land's Civil Rulings, for March 1864, p. 122. )

In Mussumat Hasaini KIzanum v. Mirza Muhammad
Beg the plaintiff claimed certain house property on behalf
of her daughter, who was a lunatic, living apart from her
husband under her mother’s care. It appeared that this
property had been purchased nominally by the lunatic, that
is to say the conveyance ran in her name, but it was averred
that the purchase money had been supplied by an uncle of
the plaintiff, who after the purchase continued in possession
and managed the property. The Chief Court considered
this proceeding disclosed a valid gift by the deceased to his
niece : that the contention that by Mahammadan law a gift
cannot be made to a person of unsound mind was untenable
[see in support of this ruling the provisions made by that
law for acceptance in such cases, extracted from Mr. Baillie's
work, in the foregoing paragraph of these remarks, and a
case reported in 7. W Reporter, Civil Rulings, p. 6,], and
that although the donor had remained in possession, and
delivery is necessary to the completion of a gift, yet formal
delivery is not necessary in the case of a minor" (See
Macnaghlen’s Principles of Hindu and JlIa/iammarlau Law, 10.
209 ), and the donee was in the position of a minor.—(2.

A lunatic
receive a gift.

can

Punjab Record, Case llo. 74. )
In Klmda Dad v. Bakslzan the plaintiﬁ's sued to set
Gift of land to a
aside a deed of gift made by the defendant of his landed sister’s son upheld
property in favor of his sister's son. The Chief Court up under certain cir
cumstancee.
‘ It should be observed however that the full passage in Macnaghten runs—
“ Formal delivery and seisin are not necessary ‘ * ‘l‘ in the case of a gift to
a minor.

The raisin of the guardian in the latter case is sub'icielll.”

The

donor however appears to have been regarded by the Court as a de faula
guardian of his niece, the dense.

-
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hcld the decisions of the lower Courts in favor of the validity
of the gift, as the plaintiffs were collateral male heirs only,
not nearer to the donor than the ﬁfth or sixth degree, and
the gift had been followed by delivery and was not opposed
to the provisions of the administration paper of the village.
—( 2. Punjab Record, Case No. 17.)
Validity of gifts
by Mahammadan
females.

In ZlIusaumat Laflfunnz'ssa Bibi v. Rajaur Rahman and
others the Calcutta Court held that there was no prohibition
against a Musalmani widow, or any other such woman.
holding property in her own right, giving it away during her
life-time to whom she pleased; unless indeed she should
defer the gift till her death bed, when the gift would be
looked on as a will and inoperative beyond a certain limit.—

(8. W Reporter, Civil Rulings, p. 84.)

See too Vol. 1 of

those Reports, p. 79, and the Shiah case of Zlfussmnat Mekr

ulnissa v. ll'azz'r All, reported in 3. Punjab Record, Case No.
75. In this part of India however the agricultural and lower
class Mahammadans have so largely adopted Hindu notions
with regard to the inability of female holders of real pro
perty to alienate the same, that before applying the general
law to cases occurring among these classes, the existence or

otherwise of a disturbing local custom will need to be care
fully enquired into.
Re uisites to a
comp to gift under

English law.

By English law a gift must be by deed, or accompanied
by actual delivery of possession. “ When once made, however,
it is not in the donor's power to retract it, unless it be
prejudicial to creditors or the donor were under any legal
incapacity, or drawn in, circumvented, 0r imposed on by
false pretences, ebriety, or surprise."—-( Pln'llimore’s Prin—

ciples and llIaxims of Jurisprudence, p. 205. )

When therefore

a father made an oral gift of some colts to his son, but

retained them in his possession till the day of his death, it
was held that the right of property in the colts was not
altered, and that consequently the son could not claim them
from his father's executors. A constructive delivery is,
however, sufﬁcient to complete a gift of chattels inter oivos.
(Addison on Contracts, p. 45. ) If a mere voluntary gift or
donation, founded upon no precedent consideration, debt, or
duty, be given to a third party for remittance to the donee,
the authority may be revoked at any time before the money
is actually paid over by the remittee.—( Addison on Can
tracts, p. 952. )
Instances of com

plete siﬂv

“ If "a man put a robe or other garment on his servant
to use, this is a gift in law.” “ If an adulterer clothe the
woman, the baron may take his wife and the apparel, and
justify both.”--( Phillimore’s Principles and ﬂlnanims, p. 61. )

In Fortescue v. Barnett it was held that the delivery by the
grantor of a voluntary deed assigning a policy was a complete
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gift of the policy though the grantor kept the policy in his
own possession.-—( p. 62. )
In the reign of Elizabeth two famous statutes were
27th and 13%
passed against fraudulent conveyances to the prejudice of Elizabeth. _
creditors and purchasers for value, which are thus described
in Norton’s Topics of Jurisprudence, p. 280—“ By the 27th
Eliz. every voluntary conveyance is rendered void by a
subsequent purchase for valuable consideration; whilst
under the 13th Eliz. a voluntary conveyance by one not
indebted at the time (more especially if for a child of the
grantor) if no particular evidence or badge of fraud appear,
will be good as against subsequent creditors." The prin
ciples laid down in these statutes, apparently as being based
on equity and good conscience, will be found to have been
followed in several Indian cases. In Shaikh Inayal All v.
Mussumal Ra'mpreah Kunwar the Calcutta High Court up
held avoluntary gift by a Mahammadan husband to his
wife, as it appeared that at the time he made the gift, the
husband, though he owed some debts, possessed far more

than enough to liquidate them, and that the wife was in
possession under the gift. In that case also the plaintiff
became a creditor of the husband long after the date of the
gift.—( 1. W Reporter, 1?. 21. ) Again, in Soodkeekeena Chowd
hraz'n v. Gopl Malum Sela, the same Court, following an

English precedent, Beavan v. Earl of Orford, ruled that a
hibahnamah made in good faith cannot be defeated by a
subsequent judgment-creditor.—( 1. W. Reporter, 1). 41.)
Where a husband by deed of gift put it in the power A bomiﬁde vendea
of the wife to sell, and the wife sold to a bond ﬁde from the dome new
purchaser, exercising all due care and diligence in receiving a good title against
a cubseqzmtt pur
the title-deeds and registering the sale; a subsequent chaser from the
purchaser from the husband has no title that can stand donor.
against the ﬁrst vendee.-—Abdul Ganm' v. Niamat Ulla/z.—

(6. W Reporter, Civil Rulings, p. 50. ) See the ﬁrst para
0f the remarks under the next clause.
By the English law aminor is capable of taking an
Gifts to minors
estate by descent or by purchase and of receiving possession according to Eng~
of it; and moveable property may be presented to him. l'lsh law.
In these cases the donor is bound by his own act, and
cannot revoke it. But any gift to a minor may be waived
by him when he comes of age, because it may be more
advantageous for him to be without the property, since
the incumbrances on land given to him, or the rent re

served on a lease, may be more than the value; and his
heirs may reject the grant, if he have not lived to agree to
it.

If a minor continue in possession, after his full age, of

land leased to him during his infancy, he afﬁrms the lease
and becomes liable to the arrears of rent incurred before.—
( Macpherson on Contracts, p. 15. )
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The heirs of a grantee under a conditional and personal

personal grant is grant, who had died before taking possession, cannot, even
determined by the in the case of Hindus, claim under the grant.—Anand Pane
death of the grantee
gralli v. Noltobor .Panegra/ii.—-( l. W. Reporter, 1). 83. )
before seisin.

No right of pre-emption attaches to transfers of pro
No pre-emplion in
perty by way of gift ; and hence no pre-emption rights will
cases.

accrue even when the deed of conveyance is written in the
form of a deed of sale if no money consideration or anything
in the form of a money consideration have passed, but the
transfer was in reality made without any valuable conside

ration at all.—Sai_l/ud Amir Ali v. Bibi Pearun.--( Suther
land's Civil Rulings, for llIay 1864,12. 239. )

2.-—By the Mahammadan law, the donor can.
revoke the gift under all circumstances, except
those which would render revocation almost im
possible. But by the Hindu law, a gift is only
revocable under circumstances which would neu—

tralize any contract whatever. Laxity of revoca
tion will not be sanctioned by the Courts. A gift
properly made, and followed by delivery, cannot
be recalled. But it may be invalidated by those
causes which would render any contract or trans~
action voidable, or by the failure of the conditions
mentioned in the preceding clause.
The eight cases in
which a gift is irre
vocable acrording to
Mahamnmdan law.

“ The revocation of a gift is," according to Mahamma
dan lawyers, “ abominable under any circumstances, but it
is valid nevertheless." After delivery, a gift is, however,
irrevocable under the following circumstances: ﬁrst, when
the thing given has been lost: secondly, when it has passed
from the possession of the donee by sale, gift, or the like

see the case of Abdul Ganni v. Niamat Ullalt above at
p. 287 ], or by his death, for what is established to an heir
is different from what is established to an ancestor; if how

ever the donee himself part with the article by gift, and then
resume his gift, and the article return to his possession by
this revocation, the ﬁrst donor may, in such a case, revoke
his gift as if the thing given had never ceased to be the
property of the ﬁrst donee: thirdly; when the donor him
self has died: fourthly, where there has been an increase
to the thing given of such a. nature as to be united to it;
and it makes no difference whether the increase be in con
sequence of the act of the donee, or without such act, and

“Witnesses” ]
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whether it have issued from the thing itself, or be an acces
sion to it : but it must be incorporated with the body of the
gift and be an addition to its value, such as dyeing, sewing,
carrying or the like, but more transfer from place to place
is not sufficient to prevent revocation unless it add to the
value of the thing. A separate increase does not prevent
revocation, nor does damage or loss sustained by the subject
of gift, though the donee is not responsible for the loss. A
mere alteration in the use to which the thing given is applied
does not prevent revocation ; so too if the increase itself

perish, leaving the gift as it was originally, revocation is
permissible : ﬁfthlg, a change in the subject of the gift, as
grinding when it is wheat, or baking in the case of ﬂour, pre
vents revocation : sixthlg, so also there can be none where
an exchange has been received for the gift: seventhlg, a gift
made by a husband to his wife, or by the wife to her husband

is irrevocable, even should the marriage be subsequently dis
solved: and eighthly, a gift is irrevocable when made to a
blood relation within the forbidden degrees, but this rule

does not extend to relations who are prohibited by fosterage
or aﬂinity.—( Baillie's Digest, pp. 524—526. ) So too when a
man gives a debt to his debtor, the act is irrevocable (p.
527 ). If the right of revocation be compounded for some
thing, the composition is valid, and the thing becomes an
exchange which causes the right of revocation to drop.—
(' p. 528. )

When property is given as a charitable gift ('sndukah)

A charitable giﬂ

no revocation can take place, when the recipient has been put is irrevocable.
in possession ; and this is equally the case whether the
donee be rich or poor.-( Baillie’s Digest, pp. 545—547. )
are
“ Eight gifts according to Katya’iyana are not subject to What gi
revocation or retraction: what has been given as wages, as irrevocable ngHin
the price of an entertainment, as the price of goods sold, as. du. law.

a nuptial gift to a bride, or her family, as an acknowledg
ment to a benefactor, as a present to a worthy man, from
natural aﬂ'ection, or from friendship. Harita declares—a
promise legally made in words, but not performed in deed is
a debt of conscience both in this world and the next; but.

where a promise has been made, or a thing given to a per
son whom the law declares incapable of receiving, or where
it has been given for a consideration unperformed, the law
permits the non-performance of the promise in the one case
and the revocation in the other."-—( Mac-naghten's Principles,
1). 140. ) But “ even where a gift is voidable on the ground
of fraud, accident, or mistake, it is always a question for the
discretion of the Court whether cancellation and delivery
ought to be ordered,” and in cases where the donor simply
alters his mind he ought not to be relieved from the conse;

quences of his act.--Abhaelmri v. Ramacliendraga.—-(l. Stokea'_
Madras Reports, p. 393. )

REVOCATION_
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Romanlaw anent _
The Code of Justinian allowed the revocation of gifts
revocation.
inter vines in certain cases; as, for instance, when the

person beneﬁtted seriously injured, or attempted to injure,
the person or property of the donor, or failed to fulﬁl
the conditions of the gift. Revocation Was however
personal to the donor and the receiver, and could not be
exacted by the heirs of the one, or against the heirs of the
other (Sandar's Institutes of Justinian, p. 231.) But there
was no action to recover money given in consideration of
past services, even though such services had not been ren
dered. “ Damus ob causam ant ob rem ; ob causam prwteritam
veluti cum idea do quad aliquid a te consecutus sum, not quia
aliquid a te factum est, at etiamsifalsa rausa est, repetitio ey'us

pecuniasnon sit." (Dig, II, 12-6-52.) By English law,
as we have seen, agift once delivered cannot usually be
retracted.
A dead of gift not

In Mussumat Biba v. Oha/ju it appeared that the plain
tiﬁ', a Hindu widow, sought to set aside a gift she . had made
to the defendants. The Chief Court concurred with the

followed by posses
sion is revocable.

lower Court in holding that as the deeds of
. been carried into effect, and the plaintiff was
sion, she was entitled to exercise the right
revoking her gifts.—( 1. Punjab Record. Case

gift had never
still in posses
she claimed of
No. 87. )

In Karm Singh v. Deva Sinyh, the plaintiff sued the
A gift of land by
a father to a son defendant, who was his son, for a parcel of land which had
when followed by
possession is good
against the donor,

#0.

been in the possession of the latter for upwards of twelve
years. The Chief Court ruled that, as it ap )eared that the
father gave his son the land, and that the gi t had been fol
lowed by possession, it could not now be revoked. The
lapse of twelve years added to the strength of the defen
dant‘s title, but if there had been no precedent gift, it would
not have sufﬁced in itself to create one, since owing to
the relationship between the parties, the occupation of the
son would otherwise have been regarded as merely continu—
ing by the permission of the father, and not as being inde—
pendent of, and in opposition to, the latter's rights.—( 2.
Punjab Record, Case No. 50.)

When money is paid over as a free and voluntary gift,
under no undue inﬂuence or mistake of fact, to a trustee for

him to distribute among a certain definite class of persons,
and the trustee has already taken steps for discharging the
trust and disbursed a portion of the sum made over to him
to the destined recipients of it, it is not in the power of the
donor to revoke a trust thus completely created for deﬁnite
objects of bounty and already acted up‘on.--Sardar Partap
Singh v. The Deputy Oonmzissiuner (ff Umrilsur.—-( 2. Punjab
Record, Case No. 43. ) Had the revocation, however, taken

place before the trustee had begun to distribute the money
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among the appointed recipients, the donor could, it would
appear, have recalled the gift; See Addison on Contracts,
12. 952.

3.—By the Hindu law, there exist the same
restrictions on the power of making gifts as with
regard to all other dispositions of property. But

no restriction exists in the Mahammadan law as
regards gifts, unless the gift be made on a. death
bed, in which case it is treated as a legacy, and is
then subject to the usual testamentary limitations.
For instance, a man cannot, by Mahammadan law,

will away from his heirs more than one-third of
his property, but he can, in his life-time, give

away his entire property, or as much of it as he
pleases, to a stranger, or to one heir in preference

to the others. But it will be remembered that a
deed of such gift must be accompanied by posses
sion. If the deed be produced after the donor’s
death it will not be held valid, unless there should

have been delivery during

his life-time.

Such

gifts are also subject to the conditions already
described in Sec. IX, Clause 2.
In Mussumat Kishen Devi v. Mussumat Gunga Devi,
A deed of gift
the plaintiff, who was a childleSS wife of one Brahmo Sunt made by a Hindu

deceased, claimed her late husband's estate by virtue of an set aside on proof
alleged deed of gift made by him to her before his marriage that the donor had
retained possession

to the defendant, who was his second wife.

This second ofthe property given

wife bore him three sons, and until his death, twenty and that sons had
three, years after the execution of the deed of gift, the been subsequently
Sunt continued to act as if he were the owner of the born to him whose
rights would ha/ve
roperty, which he never allowed to pass out of his prejudiced
by the
ands. The Chief Court, on the issues whether the gift gift

were valid, and whether it were not affected by the birth
of children to the Sunt by his subsequent marriage,
held that no local custom had been made out to
justify a disposition of the property of a Hindu in con
travention of the law of Benares, which prevails in this

part of the country.

The opinion of the _ Court of original '
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jurisdiction that the disposition eﬁ'ected by the deed of gift
was in accordance with the law was founded upon an old
decision of the Sudder Dewani Adalut of Bengal. But the
law of Bengal does not obtain in this Province. After
quoting the opening words of the present Clause, the Court
referred also to lhaenaghten‘s Principles of Hindu Law, where
the learned writer observes that “ the law of Benares pro
hibits any unequal distribution by the father of ancestral.
property of whatever description, as well as of immoveable
property acquired by himself. At a distribution of his own.
personal acquisitions even, he cannot, according to the
same law, reserve more than two shares for himself, and as
the maxim of fact-um valet does not apply in that school,
any unequal distribution of real property must be considered
as not only sinful but illegal." And towards the close of
the same chapter it is laid down that “ the law is particu
larly careful of the rights of those born subsequent to a.
partition made by the father. There is another provision
also which forms an effectual safeguard against the desti
tution of children born subsequent to a partition which
consists in the father's right of resumption in case of
necessity of the property which he may have distributed
among his sons.” In this case the father virtually resumed
the gift, at least he took care to guard the rights of the
children who

were

the

issue of the second marriage.

Accordingly the Court set aside the deed of gift as invalid.
—( 2. Punjab Record, Case No. 22.)
A deed by a Hin
A Hindu, who had no nearer heir than a daughter,
du. with no nearer having made a. gift of his entire ancestral and acquired
heir than a, daught—
er conveying his
estate to a stranger

upheld.

estate a few days before his death to a stranger on condition
that he should be responsible for the maintenance and
marriage of his daughter, the Lahore Court held that the
gift was undoubtedly good according to Hindu law, and, as
no local custom to the contrary had been made out, it must
be supported.—Mu.ssmnat Lado v. Surja.~—( 3. Punjab Record,
Case No. 71. ) See too the remarks under clause 1 of the next
Section.

But in a case. which however came from Cattack,

the Calcutta Court set aside a gift of property made by a
widow, at the instance of the daughters, on the ground that
a gift of ancestral property is not valid without the consent
of all the heirs.—( 1. IV. Reporter, p. 60. )
In establishing, however, the validity of a deed of gift
taken from a person stricken with a mortal disease and in
expectation of death, the same strictness at least should be
with a mortal dis required as in the proof of a testamentary disposition,
3M0.
proof, that is, that he really knew what he was about and
intended to make this disposition of his property.—Mus~
Proof

requisite

when the giftia made
by a person stricken

sumat Thakur Dahi v. Roi Balack Ram.—( 10.

77. Reporter,
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Privy Council Decisions, 1). 3. ) See too Vol. 3. Civil Rul
ings, p. 166.
Where a Hindu widow executed a deed of gift convey
ing her whole property to her physician, but shortly after,
and before acting upon it, repented of what she had done

Gifts by pea-tom

specially liable to be
imposed on or undu
and repudiated the deed, the Calcutta Court held that as I/y inﬂuenced will be
narrowly scrutiniz
it appeared that she had executed the deed at a time when ed by the Cour“.

she had not a single friend or adviser of her own near her,
but was surrounded by those of the donee, and that there

was nothing to shew that the consequences of her act were
ever placed before her mind or considered by her, the gift.
if not obtained by undue inﬂuence, was still one which
under the circumstances could not be upheld by an Court

of Equity.

“ Our Courts,” observed Seton Kurr

, “are

Courts of Equity, and in this character, they look with par
ticular jealousy on any proceedings, however plausible, by
which persons incapable of judging of their own interests,
or of acting for themselves, such as widows and minors, are

deprived of the management and enjoyment of their pro
perty."—Sundar Knmari Debi v. Kisbori Lall Sein.—( 5.
W Reporter, Civil Rulings, p. 246. )
By Mahammadan law, if a father while in health give
Giﬂa made by a
the whole of his property to one child it is lawful, though he Mahmn-madan in.
would be sinful in so doing.—(Baillie's Digest, p. 529.) The health are valid if
08—
Courts would have, however, before upholding such a trans accompaniedby
seaeion provide the
actiOn, to satisfy themselves that the donor's legal right had lex loci be not op
not been controlled or affected by local custom. In Ghazi posed to them.
v. Haji and Shadi, the Chief Court upheld a gift by a Ma
hammadan in his life-time of his whole property, as there
appeared to be no local custom in opposition to the law laid
down in this clause of the Code ( 1. Punjab Record, Case
No. 102. ) ; while in Doulnt Bibi v. Brahum a deed of gift of
her estate by a Musalmani widow in favor of a daughter and
son-in-law was set aside on proof that the lea: loci was ad
verse to such alienations.--( 2. Punjab Record, Case No. 93. )
In another case, Miran Balcsh v. Peru, which occurred

among the Mahammadan Rajputs of the Jalundhar district,
a deed of gift of his land by a father to his daughter, which
had been accompanied by seisin, was maintained in opposi
tion to the brother and nephews of the donor, since as no

genuine local custom for or against the right exercised by the
father had been proved to exist, the law was of course in its
favor.—( 3. Punjab Record, Case No. 29. )
Although the Code lays down that gifts made by' a
Possession must
Mahammadan on his death bed are treated as legacies, they be given bg the donor
differ from legacies in one important particular; viz. that it of death ed gifts.

is essential that possession be taken of them, so that if the
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donor die without making delivery the gift is void.—( Bail
lie's Digest, p. 542. )
A death bed gift
i0 an heir requires

the consent of the
other heirs.

Definition of a
?‘ death-illness."

Owing to the assimilation of death bed gifts to legacies
it follows that a man cannot make a gift of any part of
his property on his death bed to one of his heirs, since it is
not lawful for one heir to take a legacy without the consent
of the rest.—( illacnaghten's Principles of Hindu and JKakam-~
madun Law, 1). 209. )
The most correct deﬁnition of death illness is, that it is

one which it is highly probable will issue fatally; whether
in the case ofa man, it disable him from getting up for
necessary avocations out of his house or not, such as, for in
stance, when he is a fakee/l or lawyer from going to the
musjid, or when he is a merchant from going to his shop,
and whether in the case of a woman, it do, or do not disable

her from necessary avocations within doors."—Baz'llie's
Digest, p. 543.) In Miran Baksh v. Peru certain Jalundhar
Moulvis deﬁned a death disease, as not necessarily meaning

the disease of which a man dies, but one which is generally
looked upon as fatal, as cholera. A gift therefore made by
a man, who was only suil'ering from leprosy, while in the
possession of his senses, and not in the daily expectation of
his death, would not come under the head of a death bed

gift, since leprosy is not deemed in general a deadly disease.
-—( 3. Punjab Record, Case No. 29.) in Ashrqfunnissa v.
Aziman, however, the Calcutta Court refused to give effect

to a tamliknamah except as a. will, on proof that the donor
“ executed it at a time when she was laboring under that
sickness from which she never recovered ,—when suffering

from her last and fatal illness."—-( 1. W. Reporter, p. 17. )
See a. like view expressed in Suthei-land‘s Civil Rulings, for

May 1864, p. 221.
Gift of dower to
If a woman who is sick gives her dower to her husband,
the husband by his the gift is valid if she recover; so it would be also if she
wife when side.
were to die of the sickness, provided it had not been what is

technically regarded as a “ death illness," but if it were a
death illness, the gift would not be valid without the sanc
tion of the heirs.-—( Baillie's Digest, p. 543. ) For the vali
dity of gifts made by a woman in labor, see Baillie's Digest,

p, 544.
An instrument purporting by its language to be a will,
may he proved by the subsequent acts of the parties con?
will or a hibalma cemed to have been in reality a deed of gift.——Hurosundari
In

determining

whether u. deed be a

mah the subsequent
acts of the panics Dassi v. Chandra ﬂIo/iani Dassi.—( 3. IV, Reporter, Civil R1411,
ings, p. 200.)
I '
may be looked at.
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It will be observed that by the Mahammadan law a Eetmct from the
power is allowed with regard to gifts, which is not extended Cmmentarll
to wills, and is not permitted by the Hindu law. This
power however is liable to be modiﬁed by custom : and it will
be borne in mind that a mere deed of gift without possession
is void.”—( Commentary on the Punjab Civil Code. )
For the law regarding gifts made in contemplation of
death by persons governs by the provisions of the Indian
Succession Act, see Section 178 of that Act.

CHAPTER XI.
PUNJAB CIVIL CODE.

SECTION XI.
Wills and Legacies [under Native Law-1
1.-—Wi11s or testaments, and legacies, in the
legal sense of the terms, are unknown to the Hindu

law. Such dispositions of property either take the
shape of partition with, or gift to, one or more of
the heirs, during the life-time of the father or the
incumbent, and are treated of in their appropriate

Sections. IF, hoWever, a deed, purporting to be a
Will, shall have been eXecuted by any Hindu, it
may be permitted to take effect, provided that it

do not militate against the rules of inheritance,
and do not transgress the general limits imposed
on the disposition of property.
“ Notwithstanding that it is laid down in the textbooks

A Hindu witle

that a Hindu cannot make a will, the advance of society has
already to a very considerable extent introduced wills among,'

male issue or him:
mcn may will away
his whole estate after
providing for flu:

the natives of India: and doubtless such documents will
more and more prevail, as it becomes necessary to remove
the restrictions upon alienations of property. See Naga
latchmee Amal v. Gojm lllaa'arafa Chef/j/ (Ii. Moore’s Ind. Appeals,

)1. 309 ), where a will by a Hindu, without male issue, kinsmau
or copareener, after providing for the maintenance of his
widow, daughters, and female relations, devised ancestral as
Well as other real and personal estate to trustees upon cer
tain charitable trusts. The will was impeached by reason,
ﬁrst, that the testator had authoriZed his Widow in an event
which happened to adopt a son, which act would have ren
dered him incompetent to eXercise a testamentary poWer ;
secondly, that at the time of the execution of the will, the

testator was not of sufﬁcient mental capacity to make a testa
mentary disposition; and thirdly, that the testator being a

Hindu, _had no power by law of devising ancestral estate by
will. Upon appeal it Was held, afﬁrming the decree of the
Saddar Court in India, first, that although in the absence of

male issue of the deceased there was a strong presumption,

maintenance of his

widow and daugh
tars.
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arising from religious considerations, in favor of a delegation
by the deceased to his widow of authority to adopt a son
for him, yet that the evidence entirely failed to prove that
fact ; secondly, that the evidence established his mental capa
city at the time of executing the will; and thirdly, by the
Hindu law prevailing at Madras, a Hindu in possession without
issue, male kinsman or ce-parcener, had power to make a will
disposing of ancestral, as well as acquired estate.”—(Norton’s

Law of Evidence, Note on Sea. 636.) Although this is a Madras
case, yet since the Mimics/mm is the leading authority in that
Presidency, as it is also in most parts of the Punjab, the
precedent now quoted would be of weight in this Province.
See 1500 3. Reid's Bombay High Court Reports, Civil Appeals,1). 6.
Testamentary pa
wers of Hindus in
ﬂze Punjab accord
ing to law.

The capacity of a Hindu of these Provinces to make a.
will was considered in much fulness in a case in the Lahore
District Court—Reynat/i v. Shibnut/z. “A will or testamen
tary disposition of property,” observed the Judge, “is un
known to the Hindu law (Para 1 Section XI Punjab Civil
Code). But there is no doubt that by the decisions of the
Courts of Justice the testamentary power of disposition b
Hindus has been established in the Presidency of Benga ,
and indeed over India generally (See the case of Bhoobun
Mayi Debi '0. Ram Kishor tharji, Sut/wrland's Privy
Council Judgments, p. 574; See also pp. XIII and XIV of
the preface to Stokes' edition of the Indian Succession Act).
It is now settled that a Hindu’s testamentary power is
co-extensive with his independent right of alienation inter
viuos,* and this I think must be taken to be the the real mean
ing'of the rule in the Punjab Civil Code, where it is laid

down that “if a deed purporting to be a will shall have been
executed by any Hindu, it may be permitted to take effect ;
provided that it do not militate against the rules of inheri
tance, and do not transgress the general limits imposed on
the disposition of property." The literal interpretation of
this passage leads to the absurd conclusion that a will is only
to be allowed to operate when the disposition which it makes
eoincides with the manner in which the property would des—
'cend according to the Law of Inheritance. If this be the
intention of the Punjab Civil Code, then a will is of no use
whatever: for if the distribution of the property made by it
be contrary to the provisions of the Law of Inheritance, it

,would be invalid; if in conformity with them, it would be
unnecessary. But I do not think that the rule in the Punjab
Civil Code should be interpreted literally. Indeed it must
always be remembered in interpreting the rules of that Code
that they have not been drawn up with the strictness or pre
cision 0f diction which one expects to meet in a statute or
an Act of the Legislature. No greater mistakecould be
‘

' See 1. Sloka’ Madras Repurh, p. 326, and the Appendix to that Volume.

\

PUNJAE, CIVIL CODE,
$962.

1., clause 1.

l

301.

HINDU WILLS.

made than to adhere strictly to the literal interpretation of
the Code: and we must always rather seek to discover the
broad general principle which the compiler of the Code had
in view when framing the rule.

Now it is clear from the

Commentary to Section XI of the Code, that the Hindu law
was but little consulted when Section XI was drawn up.
. Indeed, the compiler admits that whatever provisions on the
subject of Hindu wills he admitted into Section XI, he drew

not from Hindu but from Mahammadan law. The evident
intention of the rule above quoted (and indeed if the rule is
to have a meaning at all it is the only consistent interpreta
tion which can be put upon it) appears to me to be (as it is the
law in every other part of India) that a Hindu will is to be
allowed to have effect if it do not trangress the general limits
imposed on the disposition of property; in other words, as
stated above, that a Ilindu‘s testamentary power is co-exten
sive with his independent right of alienation inter Ull)0.§‘."-—
(1. Selected Papers of the Punjab Law Society, p. 130.) Of course
in any case in which effect might be sought to be given to a

This power may
be controlled by
Hindu's will, the Court would have to ascertain further whe— local custom. -

ther any well deﬁned “ custom ” could be proved to prevail
at variance with the right claimed.
Noformzzlilir's re
quisite in a Hindu
will.

In a recent case, Sudammd v. Mussunuzt Surjo Mani Debi,
the Calcutta Court laid it down that no formalities* need be
gone through in order to constitute a. valid native will : all
that is required being that the intention of the testator
should be ascertained, in whatever way it may be ascertained,
whether by word of mouth or in writing clearly and un
mistakeably.—(8. W. Reporter, Civil Rulings, p. 455.) So in
Tara Chanel Base 2;. Noln'n Chandra JIIitter, a paper drawn up
when the testator though very ill was in the full possession
of his senses, and containing in columns a statement of the

testator’s real and personal property with a recital of debts
due to him, and providing for the manner in which his estate
was to be disposed of, was held to be sufﬁcient as a will on proof
by the subscribing witnesses that it was drawn according to
the instructions of the testator, and that he signiﬁed in their
presence his assent thereto.—(3. W. Reporter, Civil Rulings,
p. 138.)
WVhere a will disinherits the testator’s near kindred,
the Court should not rest satisﬁed simply with proof of the
execution and registration of the document by the testator,
but should ascertain whether the document propounded did
come home to the mind of the testator, and was the expres

sion of his intent and will, especially when the person who
' So in Srinava-rammal v. Wjayammal the Madras Court held that a
Hindu may make a nuncupative will of property, whether moveable or im~
moveable; indeed no transaction of Hindu law absolutely requires to be

embodied in writing.-( 2. Madras High Court Reports, p. 37..)

-

Proof to be de
manded when the
will disinherits the
lestatur‘s near Iliu

dred.
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took a prominent part in procuring the execution of the
alleged will was one likely to possess great inﬂuence over the
testator, and one who did himself beneﬁt materially by the
document.—Kista. Clue-an ZVI/zjumdar v. Dwnrkanath Biswas,
(10. W. Reporter, Civil Rulings, p. 33.) But where the evi
dence is sufﬁcient for the proof of an ordinary will, and there
is no inherent improbability as to the will or its provisions,
the fact of the scope of the document being at variance with
the law the Court presumes the testator to have lived under

will furnish no sound argument for weakening adequate evi
dence as to the factum 0f the deed—Suremlra Natl; Roy 1.
.Hz'ramaui Barmani.-(l. Bengal Law Reports, Privy Council
Cases, p. 26.)
Rulesfor the in
terpretation of Hin
du wills.

In Smy'imani Dassi 'v. Denobu-ndu Mallick, the Privy,

Council observed that “ in determining the construction of a.
will, what we must look to is the intention* of the testator.
The Hindu law no less, than the English law points to the
intention as the element by which we are to be guided in dee
termining the eifect of a testamentary disposition; nor, so
for as we are aware, isthere any difference between the one

law and the otheras t0 the materials from which the intention
is to be collected. Primarily the words of the will are to be
00nsidercd. They convey the expression of the testator's
wishes; but the meaning to be attached to them may be
affected by surrounding circumstances, and where this is the

case, those circumstances no doubt must be regarded.
Amongst the circumstances thus to be regarded is the law
of the country under which the will is made, and its dispo-.
sitions are to be carried out. If that law have attached to
particular words a particular meaning, or to a particular dis
position a particular effect, it must he assumed that the
testator in the dispositions which he has made had regard to
that meaning or to that effect, unless the language, the will,
or the surrounding circumstances displace that assumption."
And further on in the same judgment—“ If we are to impute
to this testator any intention diiferent from that which is to

be collected from the words of his will, it must be upon the
ground that there are extrinsic circumstances which disprove
the expressed intention, and prove the different intention.
The expressedintentlon ought, aswc conceive, to prevail unless

" “ It would he imprpper and Very unsatia in construing Hindu wills to
follow decisions of the English Courts upon the construction of English wills,
which are founded upon the peculiar cﬂ‘ect ascribed to technical words and
terms ordinarily used by conveyuncers with reference to the Real property
law of England. The effect of adopting as a rule of construction that n be

quest by a Hindu to A and his descendants, children. or issue, must operate
to vest an absolute estate in the ﬁrst taker would be very frequently to
defeat the real intention ofthe Hindu tostntor.”—Al'z(mugam Mmlali 0. Am

fniammal.—-(1. Slokes' Madras Reports, 10. 400.) See too, 4;. Keid's Bombay
High Court Reportag- 1,
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the diﬁ'erent intention be clearly demonstrated. We may
{1011M whether the testator really intended what his words
Import, but} Court of construction must found its conclu

sions upon J“st reasoning, and not upon mere speculative
d0ubt8-”—(Sutherland's Privy Council Judgments, p. 29.)
see also the judgment in Bhoobun Magi Debt :1. Ram Kishor v
Acharji, at p. 576 of the same Reports.
In Kumara Aslma Krishna. Deb v. K'umara Kumara
Krishna Deb, the Calcutta Court held that, putting out of
the question the case of religious endowments, grants inter

A H'indu testator
cannot create a per

petuity except in the
case of religious en
vivos, or gifts by will, in perpetuity are quite contrary to the (lowmeuts.

whole scope and intention of Hindu law, and there are no
means by which under that law such gifts or grants can be
eﬁ'ected, since Hindu jurisprudence contains nothing at all
analogous to the trusts of the English, or the ﬁdei commissa
of the Roman law.—( 2. Bengal Law Reports. Orly. Jurisdn.,

p. 11. ) The whole report should be carefully studied.
If the language of a Hindu testator’s will sufﬁciently

indicate the person who is to be the object of his bounty,
the person so indicated will not be prevented from taking
the bequest because the testator conceived him to possess
a character, as for instance that of his adopted son, which
in law could not be sustained.—Jivani Bhal v. Jivu Bhat',
(2. Madras High Court Reports, p. 462. )
As to the limits within which a Hindu in the Punjab
can in law exercise his powers of testamentary disposition, it
was laid down by the Calcutta Court that where the Mitak
shara law prevails a man may dispose of his acquired estate,
moveable or immoveable, at his pleasure, even to the disin
herison of his own sons.—Bawa Misser v. Rajah Bishen Prokash
Narayan Singh.—( 10. W. Reporter, C-lvil Rulings, p. 287. ) A

A legatee will
take under a will,
albeit he does not
legally stand to the
teslator in the rela
tion believed by the
latter.

Extent to which a
Hindu can alienate
his property from
his heirs.

like conclusion was arrived at by the Lahore District Court

in the case of Rugnath v. Shionath.-—( 1. Selected Papers of'
the Punjab Law Society, 12. 121.)
In a Privy Council case, Missumat Thakur Dal/t v. Rai

Powers of testa

Baluck Ram, their Lordships held that under Mitakskara mentary disposition
of a Hindu widow.

law a Hindu widow may dispose of moveable property inheri
ted from her husband ; but she has no power of alienation
over immoveable property inherited from him whether such
immoveable property had been self-acquired by the husband

or was ancestral estate.-—( 10. W. Reporter, Privy Council
Decisions, 12. 3. )
The doctrine of Hindu law that a widow succeeding as
heir to her husband cannot recover property not in the pos
session of her husband does not apply to property in which
the husband had a vested interest under a will or deed, but

the actual enjoyment whereof had been postponed during

A widow can re
duce into possession
estate in which her

late husband had a
avested
will, interest underi
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the life-time ofa third party who chanced to survive the
ultimate legatee.—Rewan Par-shad v. Musslmmt Radha Bibi.
-—( Sutherland's Privy Council Judyments, p. 172.) See also
2. W. Reporter, (Evil Rulings, p. 321.
I
I

Powers of the
executor of a will
lyuler Hindu law,

In Srl'mati Deeno Mag/i Dassi v. Taraclzandra Coondoo
Chowdhry, the Calcutta Court held that an executor has not
by Hindu law the same power over the moveable and im
moveable estate of the testath which an executor would have
over lease-hold estate according to English law. On the
contrary, an attorney or executor under a. will appears to

have no greater power over immoveable estate than a mana
ger, which, according to the Privy Council decision in
Hanuman Parshad Pandi’s case (see above, p. 232), is a,
limited and qualiﬁed power; and further the general power
of a manager under a will may be restricted by the will, and
he is bound to act according to the directions in the will.—
( 3. W. Reporter, ZlIiscellaneous Appeals, p. 7. ) See too 2.
Bengal Law Reports. Original Jurisdictima, p. 1, where on
the authority of this case, a party who had received bondﬁde
but without due enquiry Government paper from the execu
tor of a forged Hindu will, and after obtaining a renewal

of the same had endorsed it back to the executor, who made
away with it, was held liable to account for its value to the re-.
presentatives of the deceased, as for assets of the estate come
into his hands.
Powers of an exe
cutor among Hindus
continued,

Where the testator‘s property is amply sufﬁcient to pay
all demands upon it, and no power of alienation is given in
the will to the executors, or anything said there from which
it can be implied, no power to sell can arise by implication,

where the only necessity for a sale is caused'by the mis
management of the executor himself.—-( Nilkant Challery'ee v.
Pyari Zlfolzun Dass. ) And in appeal from this case Peacock
C. J., in delivering the judgment of the Court. observed :
“ Although the payment of debts is said to be a charge 011
the property of the deceased, that charge is not a charge

011 any speciﬁc portion of the estate, any more than the
charge for payment of debts is a charge on any speciﬁc
portion of the goods and chattels in the hands of an execu
tor, or of real estate in the hands of an heir'at-law, when.

the debt is a charge on the heir and on the assets which he
takes by inheritance. If an executor were to mortgage or'
pledge aportion of the assets of an estate, or an heir-at

law were to mortgage any portion of the real estate which
came to him by inheritance, a creditor, who should purchase
under an execution against the general assets, either real on
personal, w0uld take only subject to the charge made by the
executors in the one case, or of the heir in the 0ther."--,
( 3- Bengal Law Reports, Original Jurisdiction, p. 2'. l
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2.—By Mahammadan law, a proprietor may
bequeath one-third of his property, but not more,
except with the consent of the heirs ; legacies up
to this amount are payable after the debts of the
estate, but they precede the distribution of inherited
shares. A legacy cannot be left to one of the heirs
without the consent of the rest. Gifts, made on
a death-bed, are treated as legacies, and are

subjected to the same restrictions. No legal pre
ference is shown to written over nuncupative wills,
but verbal bequeathments give rise to unsatisfac
tory litigation, and the practice should be discour
aged by the Courts.
A will which diverts the whole property from the next
heirs is illegal under

Mahammadan law.—J_mnimuddin

Ahmad v. Mir Hit-min Ali.—-( 2. W'. Reporter, ZlIiscellane/ms
Appeals, p. 49.) As stated in the text a testator by Ma

A testalor by Mai
hamadan law can
only will amay a'
third of his estate
from the heirs.

hammadan law can only divert a third of his property from
the legal heirs unless their consent be obtained. which con
Sent must be given after the death of the testator.-See 2.
Stokes' Madras Reporls, p. 350. In the absence of any heirs,

however, a will will convey the whole estate—Mismal Ekin
Bibi v. Mir Asliraf Ali.—-( 1. W. Reporter, Civil Rulings, p.
'152. )
The following rules regarding Mahammadan wills are
taken for the most part from Baillie’s Digest qf lllahammw
dan Law :—
I. Any person who is sane can make a will, whether
male or female, married or single. A bequest however by a.
youth under puberty is invalid, even if he die after reaching

Qualiﬁtallunt of
a teslalor.

puberty.—( Digest, 12. 617. )
II.

While an heir enters upon the possession of inher

ited property without acceptance, in the case of a. legatee
there must be acceptance, either eXpressly or by implication.
on his part after the death of the lestalor. Hence the death of
the legatee before that of the testator occasions a lapse of
the legacy.

If however the legatee die after the testator,

but before he have rejected or accepted the legacy, his death

.becomes an acceptance, and his heirs inherit the legacy.—

(p. 6%.)

Legaleee must ac
cept uﬂer the Mk"
lor‘s death.
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Bequests requir
ing the assent of the

heirs.

III. A bequest to a person who slays the testator,
either intentionally or by accident, is not lawful; whether
the bequest were made before the death wound or after it,
unless the heirs assent to the bequest. If hoWever the

slayer be a youth under puberty or insane, the bequest is
valid without the assent of the heirs.—( p. 616. )
IV.

A bequest to one who holds the position of an

heir at the time of the testator's death is void unless assented
to by the other heirs, which assent must be given after the

testator’s death, since a permission given in his life-time
may be retracted. If however the legatee be an heir at the
time of the execution of the will, but have ceased to be one

at the time of the testator's death, the legacy is valid with
out the consent of the heirs.—( p. 615.) See too, 2. IV.
Reporter, Civil Rulings,- p. 181.
Effect of the as‘
sent in ratifying the

frequent.

V.

In the case of a legacy to an heir, if the assenting

heir, being of mature age, be sick but afterwards recover,
the assent given by him is valid : but if he die of the illness,
his assent is to be treated in the same way as if it were a
bequest, so that if the original legatee be an heir of the as
senting heir, the assent is not lawful unless concurred in by
the other heirs of the sick person; but if the original legate'e
be in the position of a stranger to the sick person the assent
is lawful to the extent of a third of his estatei—( p. 615. )

VI. After the heirs have once assented to a legacy in
access of a third of the estate, or in favor of an heir of the
testator, or of his slayer, they cannot refuse to deliver the
subject of bequest. When however the consent of the heirs
is required, it is lawful only when the heir is capable of as
senting; viz. when he is of mature age, and sane mind.—

( pp. 616 and 615. )

If an heir sign the will as an assenting

party, without undue inﬂuence being used, the will is fully
established and valid as against him.—( 4. W. Reporter, Civil
Ratings, 11. 36. )
Bet] 110va to a child
VII. A bequest to a child in the Womb is valid, if it
in the womb.
be born alive within six months from the date of the bequest,

and if the child die after its birth, the legacy goes to its
heirs. If the child be still-born, the legacy lapses. If
twins be born, one dead and one alive, the latter takes the

whole bequest; but if both twins be born alive, and one of
them die subsequently, the legacy is divided into moieties,
one for the living child, and the other for the heirs of the
dead one.-( p. 617.)
Err/nest of wuqu
on a death bed.

VIII. An appropriation of property by way of w'ukf,
when made on a death-bed, is only lawful when within the
third of the estate, or when the appropriation is allowed b

the heirs.—( p. 601.)
ings, p. 375.

See too, 10.» IV. Reporter, Civil R -
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_ IX. A testator may revoke his bequest expressly or
by implication. Every act, which if done on the property
of another has the effect of cutting off the proprietor’s right
in it, has, when done by a testator 0n the subject of his be
quest, the eﬁect of revoking it: again, every act which occa
sions an addition to the subject of the bequest of such a na—
ture that it cannot be delivered without the addition has the
effect, when done by the testator, of revoking the bequest :'
and lastly, every act of disposal by him, which occasions an
extinction of his right in the subject of the bequest has also
that effect. If therefore a man sell a speciﬁc thing which
he had bequeathed, and then re-purchase it, or make a.
present of it and then revoke the gift, the bequest is void.
So if a man bequeath a piece of cloth, and afterwards cut it
up and sew it, the bequest is revoked.*—( p. 618. )

Revocation of le
gacies.

X. A bequest is also revoked by a subsequent bequest
of the same thing to another person, unless the terms used
imply that the ﬁrst and second legatees are to enjoy it in
partnership. If however the second legatee be dead at the
time the bequest was made to him, the ﬁrst bequest would
then continue valid; but if he be then alive and die subse

quently before the testator, the legacy would not take effect
in favor of either of the legatees.-( p. 620.)
XI. When the bequest is speciﬁc, or of some particular
kind of property, as when a man bequeaths the third of his
ﬂocks, and they all perish before his death, the legacy is
void; insomuch that if he should afterwards become pos
sessed of other ﬂocks, or of another speciﬁc thing of the
same kind, the right of the legatee would not attach to the
subsequent acquisition : yet if he had no ﬂocks at the date
of the bequest, but subsequently acquired them and then
died, it would seem that the bequest is valid.—(p. 635. )
XII. An increase that arises out of the subject of a
bequest before the death of the testator belongs to the
estate: but an increase that occurs between the death of
the testator and the partition or distribution of his estate
belongs to the legatee. The increase, however, with the
original legacy, comes within the rule of the third.--( pp.
637, 638.)

XIII.

When a person has bequeathed property be-'

longing to another who allows the gift it is lawful: but the
owner may retract his consent at any time until delivery has
been made of the bequest.—( p. 621. )
4' Although there is a difference of opinion, the approved view is that,

if a man bequeath a price of silver and then fawhion it into a ring or the like,
the bequest is not revoked.-( Digest, p. 619. )

This however

seems at

Vang;ch with the general rule, and with the illustrations of it given at
p.
.

Increase in subject
of bequest.

Bequest of pro
perly belonging
another.

[0

MAHAMMADAN WILLS.

308

Join! bequests.

[ Puﬁﬁ§,§'¥,i,l-,,¢,§_3éi

XIV. When a man makes a bequest to a stranger and
to his heir, the stranger takes half the bequest, and the re
mainder is v0id.--( p. 636. )
XV. If a legacy be left to two persons indiscriminate
ly, and one of them die before the legacy is payable, the
whole will go to the survivor : but if a half Were left to each
of them, the survivor would only take his half and the re
mainder would lapse to the heirs.-( llfacnaglzlen’s Principles
qf Hindu and Mahanmuulan Law, 12. 2 l3. )

Double bequests.

XVI. When a person bequeaths a share, as for in
stance a sixth, to a legatee and afterwards a larger share, as
a third, the legatee will take only the third, as the sixth is

included in it. So if the testator bequeath a sixth, and,
again a sixth to the same person, the legatee will take only
the sixth, unless there be evidence that two separate be
quests were intended.—( p. 630. )
Interpretation of
bequests.

XVII. When a man bequeaths a third of his proper
ty to the sons of A, who has no sons at the time of the hen
quest, but who has sons born -to him subsequently and prior
to the death of the testator, these sons are entitled to the

third. And even if A had sons at the time of the execution
of the will, yet except such sons alone were clearly indicated
by the terms used, the bequest would go to the sons existing
at the time of the testator‘s death.—( pp. 634 and 635. )

XVIII.

When the legacy is uncertain, as when a man

bequeaths a beast, or a garment, the heirs may give any
beast or garment they please.--( p. 63. )

XIX.

When there is a bequest to the heirs ( wurusul )

of such an one, it is to them in the proportion of a double
share to males over females.—( p. 648. )

XX.

If the testator bequeath a legacy “ to the two

sons of such an one " when in reality there is only one son,

he has but a half of the legacy : while if he name them, say
ing “ to the two sons of such an one, Zeid and Amr,” when
there is only one son, he takes the whole.--( p. 648. )
Book X, Chapter V, of Baillie's Digest contains a long list
of deﬁnitions of names of legatees ; as hOWever they are
either words little used in this province, or else not likely
to prevent difﬁculty, I shall merely give the references to
the passages where they are explained. Almrib (p. 6M) :
“ aperson of his kindred " ( Zce Imra/mtihi ) or “a person of
his relatives “ (Zec ru/unih'i) p. 645: kumbut (p. 645) : Aid-i
bcil (p. 645 ) : Nusub or husub ( p. 646 ) : Jins 0r cil(p. 64-6 ):

Ala’ (p. 646: ) Hushum (p. 646 ) : Ifuunz ( p. 617 ) : Basi
me (p. 64-7 ): Neighbours (p. 649 ): Shab, Kuhl, Shaikh,
Ghulz'im, Uknb (p. 650): As/uir (p. 650): Alt/Man (p.

650) : Awlud 0wa Prophet (p. 650 ): AM u! ilm (p. 651. )

PUNJABQNIL
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XXI. A bequest to the husbands of one’s daughters
includes the husband of every daughter that is a wife at the
time of the testator’s death, or keeping an iddut for a revoca

ble divorce, but not one who has been divorced absolutely.
--( p. 649. )
XXII. A bequest to the blind or inﬁrm, or debtors,
prisoners, &c., if they can be numbered, is for the rich and

poor of them : and if they cannot be numbered * for the
poor among the speciﬁed class.-—( p. 650. )
XXIII. When the occupancy of a house is bequeathed, Bequest: of prin
the legatee has no right to let the house to hire ; when such cipal and accessory.
a, be uest is made without limit of time, the legatee is
entit ed to occu y the house as long as he lives.-( . 654. )
The rule is simi or with respect to the bequest of t e pro

duee of a garden or land; but, by an apparently arbitrary
distinction, a bequest of the fruit of a garden includes only
existing fruit, if there be any on the day of the testator'e
death, unless the words *for ever' be used, in which case
the legatee is entitled to the existing fruit and all that there
may be thereafter : it however there be no fruit on the day
of the testator’s death, the legatee is allowed all the fruit

which may be produced subsequent to the death of the
testator up to that of the legatee.—( pp. 654 and 655. )

XXIV.

If a testator bequeath his house to A and its

occupancy to B; or a palm tree to A and its fruit to B,

each legatee takes what is assigned to him, whether the
bequests be connected together. or single. But if a begin
ning be made in these cases with the accessory and the
principal is then bequeathed, as the occupancy of the house

to B, and then the house itself to A, it is only when the
bequests are made connectiver that each legatee is entitled

to what has been named for him specially; for if they be
mentioned separately, the legatee of the principal is excl'u
sively entitled to the principal, and the accessory belongs

to them both in halves. And if a mansion be bequeathed
to one person, and a. particular apartment in it to another,

the apartment is to both in shares. So also if a thousand
dir-hems be bequeathed to one person, and a hundred out
of them to another, the legatee of the thoust is entitled
to nine hundred exclusively and the remaining hundred is

to be divided among them equally.-r—( p. 657. )
'* “ The deﬁnition or meaning of “ cannot be number-er ,” according to
Ahoo Yoosnf, is when the persons cannot be computed without the aid of a
written account : but according to Moohummud it is when they are more
then a hundred. Others however have said that the matter should be left, to

the discretion of the Judge, and the fulwm is to that eﬂ'ect.”-—( p. 649. )
#- 'l‘hil monstrous rule of interpretation would certainly justify Colton’s

famous spothegm that law and equity are two things which God has joined
together and man has put asunder.
"
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XXV. In JIussumat Ahmutiunnissa Bibi v. Mussu-mat
Arifmznissa Bibi, a Mahammadan lady executed a will,
leaving her estate to her nephew “ nashin bad nasliin, butmin
bdd butmin." The nephew having died before the testatrix,
his heirs claimed under the devise. The Calcutta High
Court held the devise was to the nephew absolutely, and
that the words quoted simply gave him full power over the
estate, and did not extend the devise to his sons in case of
his death, for had he lived and acquired the estate he could

have alienated it entirely from his children.—( 4. Sulherland's
W. Reporter, Civil Rulings, p. 66.) On this subject, see

Baillie’s Digest, note at foot of p. 584.
lVills which are
partly irwpez‘ative.

XXVI. The general validity of a will is not aﬂ'ected
by its containing illegal provisions, but it will be carried
into execution as far it may be consistent with law.
(Macnaghleu’s Principles, p. 212. )
XXVII. Where a testator- bequeaths more than be
legally can to several legatees, and the heirs refuse to con
ﬁrm his disposition, a proportionate abatement must be
made in all the legacies.—( Macnaghten’s Principles, p. 212. )

Death-bell acknowe
ledgement of a debt.

XXVIII. An acknowledgment of debt in favor of an
heir on a. death-bed resembles a legacy inasmuch as it
does not avail for more than a third of the estate.—

( Macnaghten's Principles, p. 212, )
Appointment
executors,

XXIX. An executor may be appointed by implication
of —( Digesl,
p. 622 ) as well as directly. It is in his option
to accept or refuse the duty, but when he has once accepted.
either by word or deed, he cannot again refuse, except his
refusal be made in the life-time and to the knowledge of the
testator.—( p. 666. ) The fact of an executor taking out
robate of a will, which by Mahammadan law is clearly
invalid, will not estop his heirs from subsequently disputing

the validity of the will.—Jlr[ahammad Madan v. Kkadezunnissa.
—( 2. W. Reporter, Civil Rulings, p. 181. )v
XXX. A proﬂigate executor, from whom danger may
be apprehended to the property, should be removed by the
Judge and another be appointed in his stead : but the acts
of the executor in administering the estate are not invali
dated by his being thus subsequently displaced.—( p. 667. )
XXXI.

The appointment of a minor or of an insane

person with lucid intervals to be executor is unlawful; but a

woman, or a blind person, may be appointed.

A minor, if

appointed, should be removed by the Judge, and it is the

prevailing opinion that the acts of such a minor executor
in administering the estate before his removal are not
operative.-—( p. 66.9. )_ In Jahan Khan v. Mandy, it was
decided that the appointment of an inﬁdel executor does not
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invalidate a will, and that all the acts of such an executor
and his dealing with the property under the will until he be
removed and superseded by the Civil Court, are good and

valid.—( 10. W'. Reporter, Civil Rulings, p. 185.)
XXXII. When a man has appointed two executors, the
acts done by either of them singly are not operative, without

Join! “mam,

the sanction of the other, except in certain special matters ;

unless indeed each be specially appointed a complete executor_
( wusee tamm in Arabia ). These special matters in which
one executor can act separately are—(a) the washing and
shrouding of the corpse, and its removal to the grave; ( b)
the payment of debts out of assets of the same kind as the
debts; (o) the delivery of speciﬁc bequests ; ( d) the res
toration of deposits, or of things usurped by the deceased ;
(e) the general preservation of the property ; (f) accepting
a gift for a minor, or sanctioning his acts ; ( g) making

partition of things weighable or measurable; and (h) selling
what is liable to spoil.—( p. 670. )
XXXIII. If one of two joint executors die, there is a
diﬂ'erence of opinion if the survivor can act as sole executor
of himself; the better opinion being that he should lay the
matter before the Judge, who, if he see proper, may con
stitute him sole executor; and this whether the executor
die before or after the testator. If however the executor
who dies ﬁrst appoint his co-executor his own executor,
then this latter can undoubtedly administer the estate of
the original testator alone, without reference to the autho
rities.—( p. 671. )

XXXIV. An executor on the approach of death may An executor may
appoint a successor though not specially authorized to do “PPOi'Il'lismce-WP
s_o.-(p. 672.)

‘

XXXV. In administering the estate, the funeral exOrder in which
penses of washing, shrouding and interring the body in a "'8 ‘fs‘f'k “'0 be

manner suitable to the condition of the deceased are the “dm'ml‘w‘l‘
ﬁrst charge, to which all the property is liable, save only
that which is subject to some special charge, as a pledge.
Then debts are to be paid. Next the legacies are to be paid
out a third of what remains after the payment of they funeral
ewpenses and debts, unless the heirs allow them beyond a
third. This preference of a legatee to the heirs is only when
the legar/y is qf something speciﬁc, for if it be a confused legacy,
as the bequest of a third or a fourth, it has no right to
preference; nay the legatce in this kind of legacy is a partner
with the heirs, and his interest rises or falls with any
increase or diminution of the testator’s estate—(pp. 683

and 684.)
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For the duties of executor in administering the estate
ﬂee Baillie's Digest, pp. (573 to 681.
Powers of an en
ocular to sell a por
tion of the estate
although the deceas
ed may hare died in

debt.

The heir, when an executor, may sell a portion of
the estate of the deceased, if such sale be necessary for
the purpose of paying debts, or legacies or other
ivise in the course of a due administration of the estate.
Hence a creditor of the deceased cannot set aside alienations
made by the executor, if the alicnee paid full consideration
and was in no way in collusion with the heir, and did not
know nor have reason to believe, that the money paid by him
would not be duly appropriated to the purposes of the estate.
Saiyud Shah Iuayat Hossein v, Saiya-d Ramztm Ali.-——( 1.
Bengal Law Reports, Civil Appeals, p. 172. )

See Bail/ie'S.

Digest, p. 677.
In Mussmnat It‘mzi v. Ghulmn Ghous, the Chief Court
A Mohammedan
willow by law has held that, in the absence of complete proof of the existence
full power over real of a local custom at variance with Mahammadan law, a
property bequeathed widow who succeeds to real property, either as legatee or
to her.
'
heir, takes it infull ownership and not merely as a tenant
for life.—( 2. Punjab Record, Case No. 3. )

For gifts mad'e on a death bed see remarks on Punjab
C‘ivil Code Section X, clause 3, (pp. 294—297 oi'this work ).
The whole of Book X of Baillie‘s Digest should be
carefully studied on this subject.

CHAPTER XII.
PUNJAB CIVIL coma.
SECTION XII.
Contracts

1.—-Contracts are inValid, if they militate
against positive law, morality, or public policy.
See above under Clause 3 Section I, of this Code pp.
19—26.

2.—If either party should have been incap
able of exercising his judgment, or his will, from
lunacy, insanity, drunkenness, tender age, force,
fraud, error, intimidation, duresse, or sickness;

or wherever it may be proved that one of the
contracting parties has acted mold ﬁde.
Lunacy a-nll Insanz'ly.
“ If derangement be alleged, it is clearly incumbent on
the party alleging it to prove such derangement : if such
derangement be proved or be admitted to have existed at
any particular period, but a lucid interval be alleged to
have prevailed at the period particularly referred to, then
the burden of proof attaches on the party alleging such
lucid interval, who must show sanity and competence at the
period when the act was done, and to which the lucid
interval refers : and it certainly is of equal importance that
the evidence in support of the allegation of a lucid interval,
after derangement at any period has been established,
should be as strong and demonstrative of such fact as where
the object of the proof is to establish derangement."—
( Allorney General v. Parnlher, quoted in Norton's Law of Eva'
dence, p. 398.)

An alleged lucid
interval must be
proved.

The term insanity by Hindu law [and probably also it
is so used in the present passage] comprehends not only
idiots, but also all those who labour under any species of
fatuity, and who are naturally destitute of power to discri
minate what may and may not be done."—( Macnaghlen's

Meaning of the
term insanity under
Hindu law.

Principles of Hindu and Mallarmnadan Law, 1;. 135. )
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Case of completed

In Moultan v. Oamrona; it was laid down that “ when a

contract: in which
the status quo ante

person apparently of sound mind and not known to be

runnot be returned otherwise enters into a contract, which is fair and bond ﬁde, .
10.

and which is executed and completed, and the property, the

subject matter of the contract, cannot be restored so
put the parties in slatu qno, such contract cannot
wards be set aside either by the alleged lunatic or
who represent him."—( Norton's Law of Evidence, 1).
See too the next clause of this Section.
(‘ase of a party
becoming insane af
ter a rl'ference to

as to
after
those
357. )

If a man who is then in a condition to manage his
aﬁ'airs refer a dispute to arbitration, and continue in that
state till the time when the proceedings before the arbitra—

arbitration.

tors are substantially concluded, the award will not neces

sarily be invalidated because of his becoming insane before
it is ﬁnally published.—-Gonri anh v. The Collector of

Monghyr.—( 7. IV. Reporter, Civil Rulings, p. 5. )
In the case last quoted the Court also held that a
Powers of the
Mﬂ'l'lgi'ls' member "f manager of a joint estate acquires by the incapacity from
a Hindufamin when lunacy or other causes of his co-parceners a power of aliena
the olher (.oparceuers
tion of the family estate in certain cases of necessity, such as
are imane.
the liquidation of ancestral debts. [In such cases however
it would clearly be safer for proceedings to be taken under

Act XXXV of 1858.] _
Drzmlcenness.
Diﬂ'erence between

In Gore v. Gibson. the Court, distinguishing between

expressaml virtual
contracts when the
plea of intoxication

expressed contracts and those implied by force of law, laid
it down that while drunkenness would be fatal to an express
contract requiring the consent of both parties, it need not
necessarily be so in the other class of contracts. instancing
the case “ of a tradesmau who supplies a drunken man with

is set up.

necessaries, and who may recm'er the price of them, if the

party keep them when he becomes sober; although a count
for goods l"argained and sold would fail by reason of the (le

fondant’s intoxication at the time of contracting.—( Brown’s
Commentaries on the Common Law, pp. 599, 600. )

Tender A go.
Age of majority.
A person can employ
as an agent a minor.

The age of majority for all persons in this province is

eighteen years—(Clause 1 Section VIII of this Code, p. 225.)
A principal cannot however rely upon any personal incapa
city on the part of his'ageut to contract as a. defence against
an action brought by those who have dealt with such agent,
for the party who has employed and accredited the agent,
cannot impugn his own act in the choice he has made.
(Addison on Contracts, )9. 609. ) For the law regarding

minor partners, see under Section XVII of this Code.
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If a minor buy and pay for articles which are not

' Ifo minor buy and

necessaries, and after using them bring an action, he cannot

use articles which
are not necessaries

recover the price; neither is he allowed any more than an
adult to retain beneﬁts which he has derived through the
fraud, imposition or undue inﬂuence of others.—-( Marylin-son
on Contracts, p. 18.)
If a minor live with his parents who take proper care
for him and he order things which would otherwise be
necessaries, the seller can only recover the price, by showing
that the minor was a virtual agent of the parent; and if the
latter should have disapproved of the proceeding and
returned the articles, the supplier will have no claim against
any one for them.—( Addison on Contracts, 1). 938.) See
the next Clause of this Code.

he cannot recover the

price.

Suits to recover
the price of neces
lary articles sold to
a minor who is living
under the care and
protection of his
parcutx.

An infant cannot be compelled to 00mplcte the pur
chase of an estate, but if he have paid a deposit under such
a contract he cannot recover it merely because he declines
to complete the purchase.—( Addison on Contracts, 1). 938. )

Incomplete purchase
of really by a minor.

Infancy is a personal privilege of which no one can
take advantage but the infant himself, and therefore though

Infancy can only
be flealled on the be

the contract of the infant be voidable, it shall bind the lttl f of the minor.

person of full nge.—( Addison on Contracts, 11. 937. ) Such
a contract is in nowise ipso facto invalid.—( 3. W. Repor
tel, Civil Rulings, p. 10. )
The appearance of the individual should be taken into
consideration in disposing of sucha question as that of
minority; but the decision must rest mainly upon positive
evidence, which the party pleading minority is bound to
produce.-—K/wttor Molum Gliose v. Rumessar Goose.—
(Sat/zerland’s Civil Rulings, for June 1864, p. 30%.)
‘

Means of verify
ing aplea of ill/ll!!
cg.

Fraud.

The following extract from Lord Brougham’s judgment
in Attwood v. Small shews succinctly what is necessary to
invalidate a contract for fraud. “Three circumstances
must combine: it must appear. ﬁrst, that the representation
was contrary to fact; secondly, that the party making
it knew it to be contrary to the fact; and thirdly, and

chieﬂy, that it was the false representation which gave
rise to the contracting of the other party, there must
be dolus dons locum oontractui, i. e., not merely a fraud;

ulent attempt at over-reaching, but an attempt so far suc
cessful as to have operated as an inducement to the other
gggty to contract.”-(Norton's
Ihpics of Jurisprudence, p.
'

.)

,

.

.

.

What must be
shewn in order to in
validate a contract

for fraud.
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Diﬂ'erence between.
moral
and legal

fraud.

[ FUN“
sect.

,ls’lVIL CODE,
clause 2.

Under this head Broom's remarks ( Commentaries on
the Gammon Law, p. 336 i are worthy of attention—“ I would

however observe that a distinction undeniably exists between
moral and legal fraud; that there are many kinds of moral
fraud which could not be made available either as ground of
action or by way of defence in a Court of Law. Thus a ven
dor is entitled to sell for the best price he can get, and is
not in any way liable at law for a simple commendation of
his own goods, however worthless they may be, provided he
have not made any false statement as to their quality and
condition, nor asserted anything respecting them which
may amount to a warranty* in legal contemplation. In a

recent case (Hill v. Ball) it was held that the sale of a
glandered horse, by a person knowing it to be so, gives no
right of action to a buyer ignorant of the defect, and in con

sequence Of it sustaining damage.

Here, remarked Bram

well B., the buyer knows of the possible existence of the defect

or he does not. In the former assumption he has no right
to complain if he choose to purchase without a warranty :
on the latter assumption he ought not to be the better off

for his ignorance.”—Of course this doctrine does not apply
to sales of articles where a warranty is implied by law or
custom of the trade : and conversely there may be legal
fraud without proof of any morally fraudulent motive for the

particular act from which it is inferred; and we may observe
generally, that it is fraud in law if a party make representa
tions which he knows to be false, and from which injury en
sues, although the motive from which the representations

proceeded may not have been bad ; and that the person
making them will nevertheless be responsible for the conse
quences.

Fraud may moreover consist as well as in the

suppressio veri, the suppression of what is true, as in the
wiggestiofalsi, the representation or suggestion of what is
false."—( Broom’s Legal Maxims, p. 759. )
A party cannot
stipulate no! to be

In every transaction and under all circumstances the
erson against whom fraud could be proved was held by the

answerable for his

civilians to be responsible to the sufferer, nor could he be

own fraud.

exonerated from his liability by express contract: illml milla
pactione eﬂici pofesl 'ne dolus prazstetur.—-( Philli-more’s Ru
man Private Law, 10. 106. ) See this doctrine also laid down
in Broom‘s Legal Maxims, p. 668.
If an article be sold “ with all faults” this provision
though it put the purchaser bu his guard will not throw
the burden of examining the article so entirely on him as to
avail the vendor if he have used any artiﬁce to disguise the

Meaning of a sale
of an article “ will!

all faults."

' The general terms of commendation which vendors are apt to apply
to their own property do not vitinte a contract, though they may not be
strictly true, cu purchaser: do not in general pay much dilution to such :1
preniom.-( Maqrherson 0» Contracts, 11. 6. j
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defects of the thing sold, or have been guilty of wilful and
intentional misrepresentation in a matter of any importance
to the contract.--( Macplwrson on Contracts, 1). 8. )
From fear of undue inﬂuence Courts of Equity narrowly
watch transactions between guardian and ward, for here the

party in loco parentis may obtain a parent’s inﬂuence without
feeling a parent’s aﬂ'ection, and the time to which this rela
tionship extends is construed to continue not only to the
ward's coming of age but until all the accounts are settled
and the estate is entirely out of the guardian's control.
Thus a purchase made by a guardian of his ward‘s estate
immediately on his coming of age may be avoided, and if he
buy up incumbrances on his ward's estate he shall be but a
trustee, and if he have purchased at an undervalue can only

Transactions be
tween a guardian and
ward will be narrow

ly scrutinized ,

charge him what he has actually paid—(Norton's Topics of

Jurisprudence, p. 272.)

The whole context of this passage

should be carefully studied.
Macpherson writes—“ The Courts ought not to admit

and between those

readily the suggestion of fraud; but it is difﬁcult to resist who stand to each

that plea, where a man has purchased from those to whom

he stood in any ﬁduciary relation, as where a manager buys

other generally in a
relation of trust and
conﬁdence. '

the estate for which he is agent, or if a guardian enter into
any transaction with his ward who has only just come of
age ; in such cases very clear proof indeed is requisite that

the transaction was fair and beneﬁcial to the principal or
the ward.”-( Macpkerson on Contracts, p. 10. )
So in a recent case, Fazilan Bibi v.

Umdah Bibi, the

Calcutta Court, after quoting from Story’s Equity Jurispru
dence, Sec. 310, the passage regarding the relatiOnship of
client and attorney, given below in the note,* held that the
same remarks apply with equal force to the relationship of
-wakil and client, and that it is equally important that the
1' “ It is obvious that this relationship must give rise to great conﬁdence
between the parties, and to very strong inﬂuence over the actions and rights

and interests of the client. The situation of an attorney or solicitor puts it
in his power to avail himself not only ’of the necessities of his client, but of
his good nature, liberality, and credulity, to obtain undue advantages, bar
gains, and , gratuities. Hence the law, with a wise providence, not only
watches over all the transactions of parties in this predicament, but it often

interposes to declare transactions void, which between other parties would be
held unobjectinnable. It does not so much consider the bearing or hardship
of its doctrine upon particular cases, as it does the importance of preventing
a general public mischief ( which may be brought about by means secret and
inaccessible tojudicinl scrutiny) from the dangerous inﬂuences arising from

the conﬁdential relation of the parties.

By establishing the principle that

while the relation of client and attorney subsist! in its full vigour. the latter
shall derive no beneﬁt to himself from the contracts, or bounty or other

negotiations of the former, it supersedes the necessity of any enquiry into
the particular means, extent and exertion of inﬂuence in a given case, a.

task often difﬁcult and ill-supported by evidence, which can be drawn from
any satisfactory sources."

Dealings between

pleaders

or wakils

and their clients.
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Courts should take care not to be blinded by allowing transac—
tions of this nature between pleaders and their clients to be
enforced in the name of a third party put forward as the
real purchaser.-—( 10. W'. Reporter, Civil Rulings, p. 469. )
Frau/l on a colla

“ But a contract cannot be avoided by reason of a

not

fraudulent representation regarding some matter altogether

cause .vuﬂirienl for
avoiding a contract.

collateral to the contract; where, therefore. an agreement
was entered into for the letting and hiring of certain apart
ments, on the strength of a fraudulent representation by the
hirer that he wanted them for the purpose of carrying on
therein the business of a perfumer, and as soon as the
agreement was executed and he had obtained possession he

teral point is

used the premises as a common bawdy house, whereupon

the landlord gave him notice to quit, and on his refusal to
go out turned him out, it was held that the landlord had no
right to avoid the contract and treat the tenant as a tres
passer. Here there was no proof that at the time the
agreement was executed the hirer had determined to appropriate the premises to an immoral purpose. The hirer of
the apartments might then have had no intention of using
them otherwise than in accordance with his representation ;
and if so, there was a valid demise; the estate in the land
passed and became vested in the hirer, and could not be

divested by a mere change in the intention of the hirer as
to the use to be subsequently made of them.”—( Addison
on Contracts, p. 906.)
A party cannot
plead his ownfraud.

“ A party cannot plead his own fraud, and the party
who makes that allegation must fail. 1f the plaintiff allege
that the deed is bmuiﬁile, and the defendant plead that it is
a fraud to which he was a party, the plea cannot be heard,
and the plantiff must have a decree. If the plaintiff allege
that he and the defendant were equally parties to the fraud,
he cannot be heard, his suit must be at once dismissed.

The heirs of the fraudulent parties representing them are
equally bound with the original parties."—Laklai Narayan
C'lmckerbutly v. Tara Mani Dassi.—( 3. W. Reporter, Civil
Rulings, p. 92.) But see above, at p. 94.
Burden of prov
ing fraud.

The burden of proving the fraud rests upon the party
making the allegation.-—( 10. W. Reporter, Civil Rulings,
pp. 173 and 32L) See too Vol. 2. Civil Rulinys, p. 2. In
cases of alleged deceit the Court should satisfy itself, as
an important point in determining the question of fraud or
no fraud, whether something worth the trouble and obvious
expenses likely to be incurred was to be secured by the
fraud—(6. W. Reporter, Civil Rulings, p. 235.) In Ilaro
JlIani Dassi v. Unakul Chandra Mookcijee, where a charge of
hand had been put on the record solely with the intent to

prejudice the Court against the opposite side, and without a
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thought of making the words good, the High Court of
Calcutta declared that “ a Court of Justice will not tolerate
that the pleadings before it should be made the vehicle of
reckless defamation ; and if a party to a suit choose to
clothe with fraud that conduct of the other side on which he
bases his claim, he must understand that he risks his

success with the charge which he makes."——( 8. W. Reporter,
Cz'uit' Rulings, p. 461. )
A contract can be
Where a' party declares that he has been induced to
enter into a contract by the fraudulent misrepresentation of altogether .av ided
fraud, but can
the other party, he may be entitled perhaps to avoid the for
not be reformed by
contract altogether, but if he elect to abide by it, he is not the Court.
warranted in seeking to have the terms of the contract
remodelled by the Civil Courts.-—Nil .Muni Singh Deo
Bubadar v. Issar Chandra lesal.—( 9. W. Reporter, Civil
Rulings, p. 92. )

Where a contract is voidable on the ground of fraud,
the party deceived must make his election to abide by or
annul the contract within a reasonable time: he cannot,
after discovering the fraud, continue to deal with the article
as his own and then subsequently annul the bargain, nor
does there seem any authority for saying the party must
know all the incidents of the fraud before he deprives him
self of the right of rescinding : the proper and safe course is
to repudiate the whole transaction at the time of discovering
the fraud.——( Broom’s Legal Maxims, p. 714. )

A party who has
been deceived must

elect to abide by or
amml

the

contract

within a reasonable
time.

Error.

,
Ignorance (which includes error) is either ignorance
of fact or ignorance of law. The rule of the Civil law, which
is followed in the main by that of England, is thus expressed
by Puulus : Regula est juris quidem. ignorautium cuique noccre,
fncti vero igrwranlium non nocere ; and Neratus gives the
reason for this rule as follows “ in omni parte error in )ure

Ali-stake of fact.

non eodem loco quo facli ignorantia lutberi debcbil, cum jus

.ﬁnitum et possit esse cl debeat ,' fucli interpretatio etiam pruden
tissz'mosfutlit.” How far mistake of fact was an excuse by
Roman law depended on the fact whether with due care
it could have been avoided‘ or not, although allowance was

made for weakness of memory.

Sed fncti tenor-antic itw

demuin cuiqu-n non noccl, si nan ei summw 'neglit/enlia ob/‘iciatur ;

quid enim si omnes in civitate sciaut quad ille solus ignoral, cl
recte Sabco deriuit scientiam neque curiosissimi neque negligentis
sim-i hominis accipimdam, verum ejus qui cam rem diligenter
inquiremlo notam habere possit.—( Dig. II, 23, 1. 2.—-P/iil
limore's Roman Private Law, 11. 96. )
Addison writes (Work on Contracts, p. 27 )—“ If an

Doctrine of M'ar
v. Hampton.

action have been commenced to enforce a claim put forward, riot
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by the plaintiff, and the defendant settle the action and pay.
the money in satisfaction and discharge of such claim, and
then discover there was no cause of action, he cannot

recover back the money on the ground that it was paid by
mistake ; for there would be no end to litigation if that were
to be permitted and disputed questions and transactions so
settled and adjusted were to be opened afresh. It is other
wise however if the party making the claim know it to be
unfounded and wrongfully makes use of the process of law
for purposes of Oppression and extortion." Broom (Legal
Maxims, pp. 324—327, ) also supports this doctrine as
determined in the case of Marriot v. Hampton, just referred
on the principle interest reipublicce ut sit ﬁnis liti-um. It is
however severely attacked by Phillimore (Principles and
Maxims of Jurisprudence, p. 103 ) for the grievous injustice
which the rule Sometimes must work; and surely it is equally
true that interest reipublicw nt ﬁat justz'tia, and if a party
can refute the strong prz'md facie presumption in his
antagonist's favor caused by the previous adjustment on his
side, clearly there should be some stronger reason for
refusing justice than the avoidance of a double trial. The
language of the Civil Procedure Code (Reviews of Judy
ment ) seems to shew that Anglo-Indian law does not
slavishly follow the English doctrine on this point: a full
exposition of that law, however, will be found in 2. Smith's
Leading Cases—Art. Marriot v. Hamptonl
Payments of mo
ney voidable by rea
son of a mistake.

The following are cases in which money has been
recovered which had been paid by mistake: Goods sold at a.
price to be calculated according to the weight where by a.
mistake in weighing a higher price was paid than was due :
silver sold in bars at a price to be calculated according to
the number of ounces of pure silver in each bar, when owing
to the mistake ofthe assay master, the bars were paid for as

containing more silver than was the case : rent which had
been paid to the defendant, who it afterwards turned out was
not entitled to receive it, the title to the land not coming in

question. So also where two men reckon together and
money is passed on account, if one overpay the other by
mistake or false reckoning the surplus is recoverable.—( Ad
dison on Contracts, p. 28. )

After discussing rertain cases in which relief had been
afforded for what seemed to be mistakes of law, Mr. Broom
concludes that some of the cases “ may be supported upon
usually be found to the ground that the circumstances disclosed an ignorance of
Contracts avoided
apparently for a
mistake of law will

disclose an error in
fact as well as of law, and in others there will be found to
fact also or a case
have
existed either actual misrepresentation, undue inﬂuence,
qf over-reaching.

mental imbecility, or that sort of surprise which equity re
gards as a just foundation for relief.

It is, indeed, laid

down broadly that, if a party acting in ignorance of a plain
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and settled principle in law, be induced to give up a portion
of his property to another, under the name of a compromise,
a Court of Equity will grant relief; and this proposition may
be illustrated by the case of an heir-at-law, who, knowing
that he is the eldest son, nevertheless agrees‘, through igno
rance of the law, to divide undevised fee-simple estates of
his ancestor with a younger brother, such an agreement
being one which would be held invalid by a Court of Equity. I
Even in so simple a case, however, there may be important
ingredients, independent of the mere ignorance of law, and
this very ignorance may well give rise to a presumption of
imposition, weakness, or abuse of conﬁdence, which will give}
a title to relief; at all events in cases similar to the above,

it seems clear that the mistake of law is not, per se, the
foundation of relief; but is only the medium of proof by
which some other ground of relief may be established, and I
on the whole it may be safely afﬁrmed that a mere naked
mistake of law unattended by special circumstances, will
furnish no ground for the interposition of a Court of Equity,
and that the present disposition of such a Court is rather to
narrow than to enlarge the operation of exceptions to the
above rule.”——(Legat Maxims, p. 263.)
'
1n contracts for the manufacture of or preparation of
articles, if a mutual misunderstanding have arisen without
any fault or want of good faith on either side, and the work
man has mistaken his employer‘s meaning and made one

In the case of
orders to manufac
ture an article
the
parties
misunder
stand each other
thing when another was ordered, the contract is void, as no without fault on
valid and effectual consent to bind the parties has ever been either side the con
tract is void.
given.--( Addison on Contracts, p. 397. )

Intimidation, Dares-s.
The following are some of the instances given in the
Instances of which

Books in which money had been paid under coercion, and the have been held to be

Courts have interfered to direct a refund. Where a man
having a lien to a certain amount on goods in his possession
refused to give them .up.\vithout being paid for so doing, and
the owner, in order to get the goods, was obliged to satisfy
the extortionate demand: when the carrier made exces
sive charges for the carriage of goods, and the consignee in
order to get possession of them had to pay the amount so
claimed: where a creditor exacted usurious and illegal
payments from a distressed debtor, or obtained money under
the coercion of threatened penal proceedings: where more
than the sum due was exacted under a threat of the exercise
of a power of sale : where a toll collector exacted an illegal
and unauthorized toll. Also in all cases in which persons
extort money for doing what they are bound by law to do
without charge.—( Addison on Contracts, pp. 29, 31.) See

Broom’s Legal Maxims, pp. 270—274, where the facts of the
cases alluded to above are given fully.
‘

voidfor coercion.
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51"“ Paid "WreIf a party who has a charge on property, in order to
“with???” of "3' prevent its sale under an order of Court which would prove
{Mei "um “WP[710% mischievous and prejudicial to his rights, pay into Court
per debtor,
under protest the sum necessary to stop the sale, the trans
action will be regarded as made under coercion, and an ac

tion will lie to recover the money, nor will this right he lost
by the plaintiﬁ' having consented to the money being paid
over to the decree-holder instead of remaining in deposit.—
Fatimah Khulna v. Muhammad Jan ClwlUll/H'_1/.—( l. Bengal

Law Rrporls, Privy Council Cases, 72. 21.) But where the
plaintiff had purchased the estate of one B, and then to pre
vent the sale of the estate in satisfaction of a decree against
D the uncle of B paid the amount due on the decree into
Court, and sued Band the two sons of D to recover the amount,

the Calcutta. Court held that the payment was a voluntary
one, for as D had left two sons who must have been his re

presentatives, there was nothing to shew why B was in any
way liable for his uncle's debts, and as to the co-defendants

the plaintiff had not purchased their rights, was a stranger
to them, and was in no wise connected with the payment of

any sum they might be compelled to pay—The Collector of

iS‘lm/mbad v. Ram Badan Singh.——( 10. 1V. Reporter, Civil
Rulings, p. 400. )
Renl paid to a
“mi-19"! .105”!

See also 10. 446.

'

A man having purchased an estate collected the rents

a while in possession under his purchase from the ryots,

“Wm” M!" '8 n" they paying him “ under the pressure of that moral and leval
coverulile when the
. '3
.
. .
.
'9
tenant has had to force which a dcfucto proprietor always has it in his power
pay a second time. under the revenue laws to employ against his ryots." The
purchase was however subsequently annulled, and the for
mer proprietor being restored to possession made the ryots
pay their rents over again to him, whereupon they were held
entitled to recover the rents ﬁrst paid to the purchaser.—
(Macpherscn on Contracts, 12. 108. )
Intilnidaliun at“
“ Intimidation such as was required to set aside an act
cording ,0 Roman was more than could be caused by more suspicion or per
law.

suasion, or reverence for authority domestic or external ;

“metus accipiendus non quilibel Humor 881! majoris malitulis."
It must be such as the person urging it ( age, sex and charac
ter considered) might rationally entertain. Violence might
be condoned, and there were cases in which intimidation was
legitimate, “ zieluti si a nmgislratu mclus ordine juris iwgrchts
est jm-e licito." It mattered not who was the author of the
violence if the person against whom the action was brought
was a gainer by it. “ In hue uclione non qmcr-ilur ulrum is qm'
convenilm' an alias melum feceril, suﬂicit enim hoc (lircre mclum

silli illulum val vim el 0.1: hm: re cum qui convmiiur elsi cri'miuo

caret [ltﬂl‘llm lumen sensissc.”-—( P/u'llimore’s Roman Private
Law, p. 97. )

'
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“ Where a party to a contract seeks to get released from
its obligations, on the ground that for some reason or
other he is entitled to repudiate it, he must assert this right
to repudiate as soon after becoming aware of it as he reason
ably can.”-—Iskan Chandra Mookmy'ee v. Srz'kmzlh Mil/i.—
( 9. W. Reporter, Civil Rulings, p. 110. ) So in Illalmmmad
Makidin v. Om:in Ummac/w the Madras Court held that a
person seeking to disallirm a contract entered into by mistake

1
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A contract should
be repudiated as soon
as the party seeking
relief becomes aware
qf his right to re
nounce it.

must do so within a reasonable time, and will not be allowed

to do it unless both parties can be replaced in their original
position.—( 1. Stakes' Madras Reports, 1). 390. )

3.—But when contracts have been entered
into, bond ﬁde, with infants, lunatics or others,
suffering from natural inﬁrmity, for the necessaries

of life, they may be held valid, if it shall appear
that no unfair advantage has been taken of the
inﬁrmity, under which one of the parties labored.
Under such circumstances, contracts, entered into

by minors or infants, for necessaries of life may be
binding on the parents. And similar contracts,
entered into by aged persons, widows, and females,

whose maintenance is, by law, chargeable to some
male relative, may be obligatory on such relative.

Or if made by a guardian on behalf of his ward,
they are dischargeable by the minor when he
comes of age.
The following have been decided to be necessaries for a
minor, food, raiment, lodging (including necessary repairs
for his dwelling house (Addison on Contracts, 1). 938) and the
like; also education, instruction in a business, or attendance
may be necessaries. The subject matter of the supplies
must be considered with reference to the receiver’s state and
condition in life.

His clothes may be coarse or ﬁne accord—

ing to his rank, his education should vary with the post he
may reasonably aspire to ﬁll, and the medicines supplied
him should depend on the sickness with which he was afﬂic

ted and his probable means when of age. Articles of mere
luxury are always excluded, though luxurious articles of
utility are sometimes allowed. Contracts for charitable
assistance to others are not binding, as they do not relate to

What are 71868-9!
series for a minor.
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the minor's own personal advantage.—( Bronm's Commenta
ries on Ike Common Luw,pp. 578—580. ) If however. instead
of furnishing the supplies, a person lend the minor himself
money to purchase them, such money is not by English Law
recoverable, as the minor may misapply the money and the
law will not trust him ; but if the money be laid out by

another person in the purchase of necessaries, such money can
be recovered from the minor.— (Addison on Contracts, 1). 938.)

4.—Contraets made by married women require
the consent of the husband, and they are not valid,

unless it should appear that the consent could not
possibly have been obtained, or if sought, could
not have been reasonably withheld. If the bus
band be labouring under any physical or civil
disability; or if he should have delegated to the
wife the management of his affairs ; or if he should

have authorized her to conduct any transaction,
or to carry on any business, or if he should have
deserted her, or have separated from her ; or it'

the subject matter of the contract be for necessary
articles of maintenance, such contracts may be

valid. But as regards property, which is, in a
legal sense, her peculium, a wife may engage in
transactions independently of her husband.
Hindu law regard
ing a wife‘s power
to co'ntract.

“ The Hindu Law," writes Macnaghten, “ recognizes

the absolute dominion of a married woman over her separate
and particular property, except land given to her by her husband.
He has nevertheless power to use and consume it in case of
distress, and she is subject to his control even in regard to bar
srparate properly. It is a general rule that coverture inca
pacitates a woman from all contracts, but those contracts are
valid and binding which are made by wives the livelihood of
whose husbands chieﬂy depends on their labour; so also are
those made for the support of the family during the absence
or disability, mental or corporeal, of the husband."—
(Mucnaghten's Principies of Hindu and Mabammadan Law,

1). 136.)
With reference to contracts made by European and
Eurasian women under coverture, see above at pp. 38—42.
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“ The principle which determines the liability of a hus
band, a European, for the debts of his wife is that the
relation between the husband and wife is that of principal
and agent. In the particular case referred, the Judge must
ascertain the following issues of fact :—

Principle on which
a husband is answer

(IIIIL’ for his wife‘s
(‘vnlracls.

I. Was the principal in this case av0wedly or by im
plication consenting to the proceedings of his agent?
11. Had the tradesman received warning not to trust
the agent?
III. Ilad any proceedings of the principal subsequent
to the date of the warning been calculated to qualify 0r
retract the warning, so as to revive the liability of the prin
cipal for the acts of his agent ‘9 ”—( Judicial Commissioner‘s
Ruling; No. 15, Thornton's Small Cause Court JIanual, p.

164. )
5.—If aeontract be partly valid and partly
invalid, the valid portion may be enforced. And if
the nature of the contract admits of an apportion
ment of consideration between the parties, then
a part performance on one side will warrant a

proportionable amount of performance on the
other side.
As an instance of this rule may be instanced the case

Instances of con
lracts partly valid,
he would not during his life carry on the trade of a perfumer and partly not.

_of Price v. Green, where the defendant had covenanted that

“ within the cities of London and Westminster, or within the

distance of 600 miles from the same respectively," the Court
held that the covenant was divisible, and was good so far as
related to the cities of London and Westminster, though void
as to the residue as being in undue restraint of trade.—
(Broom's Legal Maxims, p. 712. ) When however there are
legal and illegal considerations for the same entire contract
or promise, the whole contract is void, and conversely where
one sum is to be paid for doing a legal and an illegal act,
the whole contract is void ; and if an engagement be founded
upon a. legal and illegal consideration, and the illegal consi
deration cannot be separated from the legal consideration
and rejected, the illegality of the part vitiates the whole.
In Scott v. Gillmorc therefore, where a. bill of exchange had
been given to secure a debt, part of which consisted of money
lawfully advanced, and the rest of money due upon an illegal
sale, the whole contract was held to be illegal and void. So
too every secret bargain in fraud of creditors is void, and can
not be enforced even against a fraudulent party ; and when a

'part is fraudulent, the bargain being entire is altogether frau
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dulent and void. If upon a contract for the hiring and
service of a hOuse~keeper at certain agreed wages it be
proved to have been stipulated in the contract that the
house-keeper should cohabit with her master, the whole

agreement will be void and the wages irrecoverable.—( Ad
dison on Contracts, pp. 904—906. )
Where lhe consi-

In Sandys v. Sital Mandal the plaintiﬂ' had agreed to

(Malian (’f a “m- withdraw an enhancement suit he had ﬁled against the
‘Zézulza‘géz; defendant on condition of the latter giving a kabuliyat for a
may be ,Zecovemble
for the non-perfvr""1"" "fmle "01 and
"0’ f'” M”! "f ”"‘
other.

slightly increased rent, and undertaking to cultivate indigo
for which he received advances. As the ryot failed however
to give the kabuliyat the enhancement suit was not withdrawn
and the present action was instituted in order to recover
.
.
damages for the breach of the agreement to sow indigo. The
High Court held that though the contract for sowing indigo
was entered into in part performance of the agreement of
compromise in the enhancement suit, the non-completion of
that agreement did not exonerate the defendant from per
forming his part of the contract for sowing indigo which
was entered into in pursuance of the compromise, the plain
tiff having performed his portion of that contract by giving
the stipulated advances.—( 10. W. Reporter, Civil Rulings,

p. 420. )

6.-—The validity of contracts entered into,
bomiﬁde, will not be affected by the adequacy, or
otherwise, of the consideration.

Nevertheless, this

circumstance may greatly affect the credibility or
otherwise of a disputed contract; and if the
genuineness of such contract be doubted, the con
siderationinto.
and reasons for making it must i be
enquired
Deﬁnitions of a
valid consideration.

The meaning of the present clause appears to be involved
in some obscurity owing to the unscientiﬁc nature of the
language employed. But as I believe it has not been inter
preted to support the enforcement of mere nude pacts it will be
desirable to place before the reader some deﬁnitions of a con
sideration in the eye of the law, as taken from approved English
Authorities. Mr. Smith in his work on Contracts, p. 88, writes

--“ Any beneﬁt accruing to him who makes the promise, or
any loss, trouble or disadvantage undergone by, or charge
imposed upon him to whom it is made is sufﬁcient consider
ation in the eye of the law to sustain an action.” Broom
( Legal Maxims, p. 718 ), quoting from the judgment in

Doe d. 0qu v. Manning, says—“ Any act of the plaintiﬁz'
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from which the defendant derives a beneﬁt or advantage,

or any labour, detriment, or inconvenience sustained by the
plaintiff, however small the beneﬁt or inconvenience may

be, is a sufﬁcient consideration if such act be performed or
such inconvenience suffered by the plaintiff with the consent
either express or implied of the defendant." And again,
“ consideration means something which is of some value in
the eye of the law moving from the plaintiff. It may be
some beneﬁt to the defendant or some detriment to the
plaintiff, but at all events it must be moving from the
plaintiff.” "Whenever," said Lord Campbell in llallv. Dyson,
“ a. man may do an act without the breach of any legal or
moral obligation, that act may be a valid consideration for a
promise to pay money to him.” So where the brother ( not
the heir) of a. deceased debtor wrote to the creditor asking
for time, and stating that the creditor need be under no
anxiety about his momey, “ as we shall repay you," and the
creditor accordingly waited without pressing his claim for
smne months longer, the Calcutta Court held that the
writer was bound under the circumstances to pay the defen
dant.—Lall Shaka v. Wameslz. Chandra Mazmmlar.—( 9. W
Reporter, Civil Rulings, p. 140. )
'
Provided there be some beneﬁt, loss, trouble or disad

vantage to the parties, the Courts are not willing to enter
into the question of whether the consideration be adequate
in value to the thing promised in exchange for it, as this
would be to tyrannize over the transactions of parties, who
are free to value their own labour. inconvenience or posses
sions as they please. It must however, be established that
the consideration is not merely illusory. Where therefore,
the consideration for defendant’s promise was stated to be
the release and conveyance by plaintiff of his interest in
certain premises at the defendant’s request, but the declara
‘tion did not show that plaintiff had any interest in them
save a lien, which was expressly reserved by him, the
declaration was held bad, as disclosing no legal consideration
for the promise. Again, where A being indebted to the
plaintiff in a certain amount. and B to A in another amount,
the defendant in consideration of being permitted by A to
sue B in his name promised to pay A's debt to the plaintiff,
and A gave such permission, whereupon the defendant
recovered from B : judgment was arrested on the ground
that the plaintiff was a mere stranger to the consideration
for defendant’s promise, having done nothing of trouble to
himself or benefit to the defendant.—( Broom’s Commentaries

on the Common Law, pp. 318, 319. ) Warren gives another
instance of an attempt to fabricate a consideration by
straining the terms of its definition. A father held the
promissory note of his son, who had teazed him with com
plaints of not having beenso well provided for by him as

A consider-ohm:
must not be merely
illusory.
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his other children were ; it was alleged that the father had
agreed that if his son would cease for ever to make such
complaints he should be absolved from payment of the note.
The father died, and the executor ﬁnding the security among
his papers sued the son on it; whereupon the son's counsel
endeavoured to meet the objection of want of consideration
for the release pleaded, by alleging that the son had a right

to make the complaints averred, and had subjected himself
to a detriment, by not being able to continue his well founded
complaints. The Court contemptuously dismissed the

plea.

“ Is an agreement " asked Parke, B. “by a father in

consideration that his son will not bore him a binding
contract? " “ By the argument," said the Lord Chief
Baron, “ a principle is pressed to an absurdity as a bubble
is blown till it bursts. Looking at the words merely, there
is some foundation for the argument, and following the
words only the conclusion may be arrived at. In reality
there was no consideration whatever. The son had no
right to complain, for the father might make what distribu
tion of his property he pleased; and the son's abstaining
from what he had no right to do can be no consideration-"—

( Warren’s Law Studies, pp. 767, 768. )
The performance
of an act already
binding on the deer
of it is no good can
ridcralion.

Bygone lransac

‘

The performance of an act which the party is legally
bound to do does not constitute a good consideration for a
promise. If a debtor being bound to deliver up the title
deeds of an estate to a. purchaser, pursuant to a decree of
sale, enter into an agreement with the purchaser to deliver
them on payment of a sum of money, such sum can not only
not be recovered by suit; but if paid, the receiver can be
compelled to refund. So when a debt is discharged, the
giving up a deed or collateral security originally deposited
with the creditor to secure its payment is no consideration
for a promise. Similarly a promise to pay money to a.
witness, regularly subpoenaed to give evidence at a trial,
cannot be enforced from want of a legal consideration to
support it. The abandonment of a suit too, when the
plaintiff knows and has admitted that he has no cause of
action, is not a valid consideration.—( Addison on Contracts,
pp. 5, 6 and 12.)
Bygone transactions do not constitute a good considera

tiom do not in gene ti0n for a promise, unless the acts have been performed
ral constitute a valid pursuant to a previous request of the party making the pro
consideration.
mise, in which case the promise is coupled in the eye of the

law to the consideration by the request. Also when the
defendant has received and retains the beneﬁt of the consi_

deratiou, the law will imply a. request for the purpose of en
forcing a meritorious claim.—( Addison on Contracts, 19. 7. )
For further information, see I. Smith’s Leading Cases, 11.

139, under Lomp/eiyh v. Brut/mail.
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A consideration may be good or it may be valuable. A C'onsideraliomgood
good consideration is such as that of blood, or of natural and valuable.
love or affection: a valuable consideration such as money,
marriage or the like, which the law esteems as an equivalent
for the grant.—( 2. Blackstone’s Commentaries, p. 297.)

The validity of a contract is not aﬁ‘ected because the
consideration is not expressed on the face of it.—-( lllacpker
son on Contracts, 1). 27. )
The following are instances of promises without consi
deration, or nude pacts as they are called. A promise by
one man to pay a debt already incurred by another: a pro
mise to pay money to a. person not entitled to receive it:
a promise by a widow (under English law) to pay her late
husband’s debts: a promise to pay a woman on abandon
ing an immoral connection with her a sum of money or
annuity in consideration of her henceforth leading a good
and virtuous life: a promise to pay an additional sum for
goods or services beyond that previously agreed on without
any new consideration: Promises to pay money to a crew
as an incitement to exertion during a storm are nude pacts,

The consideration
need not be expres
sad.

Instances of nude
pacts.

as the sailor is bound to do his utmost to save the ship :

engagements to work for a person for a certain time when
unaccompanied by any promises by the opposite party to
give work, wages &c.--( Addison on Contracts, pp. 4—8. )
So unless there be a special agreement to pay additional
wages ( which is a question of fact ), a servant has no claim
on his master for additional wages on the ground that he
has performed additional work.—( Judicial Commissioner’s
Ruling, No. 7, Thornton's Small Cause Court illmmal, Addenda,

p. 160.)
It is for the plaintiff to prove the amount of the debt
for which he sues : this in the case of a bond is done suffi
ciently in the ﬁrst instance by proof of the execution of the
bond: it is then for the defendant, if he can, to shew that
the amount was less than the sum claimed, and in the

absence of any such proof, the plaintiifis entitled to judgment.
—Sivaramrti_r/ar v. Sunm Ai_1/m'.—( 1. Slokes' Madras Reports,
p. 447. ) See above at p. 89 in regard to the admissibility
of oral evidence to prove that the consideration set forth as
paid in a deed had in reality not been so paid.

7 .—-A contract may be drawn up in any form,
that is, with or without seal, stamp, attestation,

registration, or any other formality.

It may even

be verbal. The Court will enquire into the reality
of the contract-and the intention of the parties;

Proof of the con
side-ration.
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but the credibility of the transaction may be
affected by the form of the contract. If there
should be any doubt as to the intention, then
evidence, parole or documentary, may be taken in
explanation thereof; and if the contract relate to
trade, or to any other special class of transactions,
it may be interpreted according to the usage of
similar cases.
Since the Code was published the extension to the
Punjab of the Stamp Acts and the present Registration Act
have modiﬁed this clause in regard to some kinds of written
contracts.
The intention of

In accordance with the spirit of this clause the Privy

the parties is to be Council, in Ram Gopal Moot-cries v. Kenny, held that they
looked to in interpre ought not to apply to a Mofussil contract the nice techni
ting their contracts. calities of English law, but must look at the agreement with
a view to see what the real intention of the parties was, and
must enquire whether it appears upon the evidence that
there has been any failure in the substantial performance of
the contract; and if there have been any default, to whom

such default is attributable.——( 2. W. Reporter, Privy Council
Decisions, 12. 43. )
So where an application for a lease prayed in general
terms that it might be granted on the same terms as others
had been obtained, but the letter of reply stated that the

lease would be given on such and such speciﬁed conditions ;
these conditions determined the contract. and the only con

tract between the parties, to the exclusion consequently of
evidence as to the nature and terms of the other leases.—
Rattonjeo Eduljee Shot v. The Collector of Tamm.—( 10. W'.

Reporter, Privy Council Decisions, p. 13. )
Liquidator] (Inma
ges and penalties.

Under the head of ascertaining the intention of the par
ties the Court may have to consider in the ease of breaches
of contract whether some stipulation as to damages should
be awarded according to the letter of the agreement, or
whether the plaintiff is entitled only to compensation accord
ing to his actual loss. “ When the agreement imports that
he who shall fail in executing it shall pay a certain sum by
way of compensation, and the Court considers that the in
tention of the parties was only to ascertain the damages and
not to constitute a penal obligation, there can be allowed to
the other party neither a greater nor a less sum than the
sum so ﬁxed, which is commonly called liquidated damages

A penal obligation is created where a person merely in.
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order to assure the performance of an agreement binds him
self to something in case of non-performance. Where upon
an attentive consideration of the contract. the Court is of
opinion that the object of the parties is really only to ﬁx an
amount by way of penalty, as a security for performance of
the principal obligation, in such cases the Courts of this
country, as well as those of other countries, hold that as
the penalty is designed as a mere security, if the party ob
tain his money or his damages, he gets all that he expected,
and all that in justice he is entitled to. In reason, in con
science, and in natural equity, there is no ground to say,
because a man stipulated for a penalty, in case of his omis
sion to do a particular act (the real object of the parties
being the performance of that act,) that if he omit to do
the act, he shall suffer an enormous loss, wholly dispropor
tionate to the injury to the other party. If it be argued
that it is his own folly to have made such a stipulation, it
may he replied that the “ folly of one man cannot authorize
oppression on the other side. In all such cases, the Courts
use an equitable discretion, and award damages in propor
tion to the injury really caused by the breach."—( Maqpher
son on Contracts, pp. 59—61. )
The following .deductions are given from the case of' Rule, for dim-m
Reynolds v. Bridge in the Junst (3. Jurzst, New Serzes, Part guishing
between
I. p. 116,) for distinguishing between hquidated damages liquidaled .damages
and penalties ;—

and penalties.

“ 1. In deciding whether a sum to be paid injthe event
of a breach of contract, is to be considered as in the nature
of a penalty or as liquidated damages, the real intention of
the parties is to be ascertained, and that from the words in

the contract itself.

Other rules upon this subject are only

to assist the Courts in ascertaining such intention.
“ 2. The fact that the sum is large, and exaggerated
in amount, does not of itself show that it is to be considered.
as a penalty.
“ 3. The fact that more than one thing is to be done
or_forborne does not determine the question.
“ 4. If the covenant relate to matters which are not
of an uncertain nature and amount, e. g. for payment of a.
smaller sum and the damages named in the deed are a
much larger sum, it is to be regarded as a penalty.
“ 5.

And it seems that if some of the stipulations are

of a certain nature and amount, and some are of uncertain
nature and amount, as the sum cannot be treated as liqui

dated damages in respect of one or more of the stipulations,

it ought not to be so treated in respect of the others.—
(Per golm'dge, J.)
'
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If the parties intended that there should be a

penalty recoverable over and over again for every breach of
the covenant; and not that, in case of a single breach, the

entire contract should be at an end, and the sum paid for

the loss of the whole matter, it will in general be a penalty.
—( Per Orompton, J. )

~

“ 7. If there be a contract containing stipulations, the
breach of which cannot be measured in damages, the parties
must be taken to have meant that the sum agreed on for
its non-performance was to be liquidated damages.”
References.

The reader is referred for further information on this
subject to Addison. on Contracts, pp. 1070-1078 ;-——Norlmz's
Topics of Jurisprudence, pp. 139—148; and an interesting
judgment of Holloway, J. given in 2. Madras High Gun-t
Reports, ,2), 450. For the question of damages generally see
If a debt be remit
ed in part on a con
dition which is not
performed, the whole
debt revives.

Release of an ab
ligation
before
breach.

the nest; clause.
Where the full sum speciﬁed in a bond was admitted
to be due, but it appeared that the plaintiﬂ' on condition of
being‘paid'a half by a certain day had undertaken to remit'
the remainder of his demand, the Madras Court held' that
this agreement in nowise interfered with his just right to
recoyer‘th‘e whole sum due. when the defendant failed to
fulﬁl his part of the condition about payment.—- Vbngape
paide v,J Rtg'apaiyan.—( 1. Stokes‘ Madras Reports, [2. 2.08. )
Questions occasionally arise as to new contracts made
by. the, parties before breach of the former engagement
granting easier terms to the obligor. The new Indian,
Contract Law Bill proposes to innovate considerably from,
English law in regard to such contracts, and to , enact, thatI
a persog who is entitled to claim performance ,of an engage
ment may dispense with or remit such performance wholly)
or in part, or may extend the time for it, or may accept
instead'if' it any satisfactiOn he thinlr ﬁt. While the English

doctrine on the point is' doubtless logically correct, such
lighter conditions being strictly without consideration and;
therefore void, a Court which is warranted in looking at the
intentions of the parties may hesitate in refusing to give effect
to these modiﬁed terms when satisﬁed they “were really ’
made. The English rule on the point seems very clearly
expressed in the statement of objects and reasons preﬁxed )
t0.the.Indian Contract Law Bill: “ By the English law a promise by a creditor to give time for the payment of an _
existing debt, or the acceptanceby him, in _ full satisfaction

of his'demand of a smaller sum‘than that which ‘is I'due to
hiin, is not binding on him unless thcrchave been ‘someinew‘ '

consideration given for it,,such

an undertaking to giveﬁn

additional or different security, or, to pay the debt] in I a ’
m'aimer or a time‘more advantageous to the\ creditor than ‘
‘

ngLng/gegeps- ]-. assassuns'r or nameless.
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that originally agreed upon, unless the creditor's engage-v
ment to take less than his due, or to give time, be contained,
in a composition deed or agreement entered into by the
debtor with his creditors generally; but a slight variation
of the terms of the contract will satisfy these conditions."

8.—The fact of a breach of a contract having,
been already punished in a Criminal Court, under
the provisions of Regulation VII Qf1819, will not

bar any civil action which may be brought relative
to that same contract.
Regulation No. VII of 1819 has been repealed.
It may be useful to give here the rules for assessing
damages in some of the more common cases of breach of
contract.

Non performance of contract of sale by the vendor.

The,

Damage:for non

measure of damages is the diﬁerence between the pri<:£i1“l‘l"""'-ll by "ma"
agreed on, and the marketable value of the goods at the

time and place when and where they ought to have been
delivered to the purchaser. See the case of Ifunhya Lall v.
Ganda.--(2. Punjab Record, Case No.15.) Addison adds
that “ the purchaser cannot recover as special damage the
loss of anticipated proﬁts, but if he have sold the goods at
a proﬁt, he is entitled. to recover such proﬁt."*- It is.

presumed however that this is only on the assumption that,
the price, agreed on at the, resale fairly represents the
market value of the goods, and that if it appeared that the
plaintiff by his adroitness or otherwise had secured a price
above the general market value he would not be entitled to
recover the excess on the score of remoteness unless the'
ﬁrst vendor had been made acquainted with the fact at the
time he sold. Thus in Chapman v. Sarmuck Singh, which'
was an action for the non-delivery of railway sleepers which
the vendee had obtained a contract to resell at an enhanced *

rate, the Chief Court held that as it appeared that the
defendant was aware, both when he made his contract, and '
also when he refused to complete delivery, that the plaintiff
by his contract with a third party was in a condition to’
make seven annas proﬁt on the sleepers , agreed by the“
" If the purchaser resell the goods before the time of delivery, he will
not be able to recover the amount of the claim, if any, enforceable against .
him by his sub-vendee for breach of contract ; as immediately on receiving

notice of his vendor’s breach of contract he should have supplied himself 1
with the article in question in order to be able to deliver it in fulﬁlment of
his own engagement with his buyer.-( Broom’: Commentaries on the Cow
m Law, p. 622. )
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defendant to be delivered, this loss was reasonably in the
contemplation of both parties as the result which would
follow non-fulﬁlment of the contract,—-(3. Punjab Record,

Case No. 59) ; while in a. similar case given in 2. Puniab
Record, Case No. 103, where the vendor had not express

notice, and was not shewn to have known of the contract
of resale, the Court held that the measure of damages under
those circumstances was not the loss of proﬁt, which might
in fact have resulted to the vendee under his contract with
a third party; and that although that third party might be
the only buyer in the market, yet the selling value should be
considered to be not the price which such person might be
willing to give, but rather the rate at which the article could
be replaced by other like material. See too the case of

Hadley v. Bartendale.—( 2. Smith’s Leading Cases, p. 470.)
" In the case of a contract for the sale and purchase of
shares when the vendor holds in his hands the money of
the purchaser and thereby prevents him from using it and
buying other shares therewith, the proper measure of
damages would seem to be the highest price for which the
same number of shares might be purchased in the market
either 011 the day the contract was broken, or at any time
between that day and the day of trial, if the action have
been brought without any unreasonable or improper delay.”
[See too Broom’s Commentaries on the Common Law, p.

624. ] Where a bill has been given for the price of the
goods and dishonored before delivery, only nominal damages
are recoverable from the vendor for non-delivery.-( Addison
on Contracts, pp. 1058, 1059. )
Damages on breach
of warranty.

The measure of damages or loss caused by a breach of war
ranty* is, when the goods are not returned to the vendor,
the difference between their marketable value to the pur
chaser in the defective state at the time of delivery, and the

value they would have possessed had they answered the
warranty; and if they have been resold by the purchaser
without delay, and before any considerable ﬂuctuations in
the market have taken place, the diiference- between the

price realized on the resale, after deducting its costs and
'17; Anderson v. Fitzgerald Lord Cranworth observed that there is a.

great distinction between that which is called a warranty and that which is
merely a representation inducing a party to enter into a contract. Thus, if
a person eﬂ'ecting a policy of insurance say—“ I warrant such and such

things which are here stated” and that is part of the contract, then whether
they be material or not is quite unimportant, the party must adhere to his
warranty whether material or immaterial.—( Broom’: Legal Maximl, p.

757.)

The use of the word warrant is not essential to the establishing a.

warranty.-—( Macpherron on Contracts, p. 121, ) as every aﬁirmation at the

time of the sale of property is a warranty if it be so intended.-—-( Norton’s
Topics of Jurisprudence, p. 235.)

If parties, for example, are dealing for a

horse, and the seller say you may depend upon it that the horse is perfectly
free from vice, that is a very suﬂicient warranty though the word he not _
used.—-( Addison on Contracts, 1:. 231.)

Purgggggvggggqs ]
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expenses, and the price they would have fetched if they had
answered the warranty. If however, the goods have been
refused or returned by the buyer, the measure of loss is the
marketable value which the goods would have possessed in
the hands of the purchaser at the time of delivery had they
answered to the warranty given.—( Addison on Contracts, 1).
1059. ) “ Where the vendor of a warranted article sues
for the price, it is competent to the purchaser to prove the
breach of warranty in reduction of damages, and the sum
to be recovered for the price of the article will be reduced
by so much as the article was diminished in value by the
non-compliance with the warranty.”—( 1. Punjab Record,
Case No. 62. ) For the rule regarding implied warranty in
all chattel sales in this province see the Punjab Civil Code,
Section XIII, Clause 8.

Where goods had been purchased with a warranty in
England to be exported and resold in China, and the goods on
their arrival at Canton were found not to answer the war
ranty, the measure of damages was held to be not the dif
ference between the agreed price and that realized in China,
but that between the last named price and what they would

Breach of war
ranty
of goods
bought for exporta
tion.

have sold for in the Chinese market had they corresponded

with the warranty.—( Addison on Contracts, 1). 1060. )
1f special damage be sustained by the branch of the warranty S ecial damage re
ing from breach
it is recoverable. Thus where plaintiff having bought a su
of warranty.
horse warranted sound resold it with a like warranty, and
was sued for a breach thereof by the second purchaser, and
the plaintiff then gave the defendant notice of the action,
and oﬁered him the option of defending it, but received no

answer, and the plaintiff failed in the action, and had to pay
damages and costs, it was held that he was entitled to re

cover these costs in addition to the damages he had to pay
to his immediate purchaser. So in the case of a sale of a
picture warranted to be 2. Claude, the ﬁrst purchaser was
held entitled to recover the costs and damages he had to
pay to the second purchaser, to whom he resold with a like
warranty, as well as his costs in defending the suit. But
if the plaintiff have made a rash and improvident defence,
if he had an opportunity of testing the thing purchased, and
might have ascertained whether it corresponded to the

warranty, and have neglected to do so, running his chance
of an action, he will not be permitted to recover the costs of
his defence.--( Addison an Contracts, 12. 1061.)

Actions for delivery of good: of inferior quality.

The

Damages for de

livery of goods of
measure of the damages is the difference between the value inferior quality.

of the goods contracted for at the time of delivery, and the
value of those then actually delivered, or their value ascer
tained by reselling them within a reasonable time.—( Broom's

Commmtaries on the Common Law, p. 625.)

But where the
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goods sold are delivered in batches and there is a separate
delivery and settlement of price in respect of each batch,
the purchaser cannot make a deduction from the last batch
for inferior quality in the previous ones in respect of which
the transaction had been already closed. And if the pur
chaser have long previously taken the articles whose price is
now claimed, and worked them up so that their actual state
at the time of delivery cannot be ascertained, he may put
it out of the power of the Court to ascertain the true
measure of reduction to which he is entitled, viz., the actual
value of the goods according to market rates for such work
as was actually delivered, and a decree for the full price
agreed on will in that case have to pass against him.—
Bertola v. Pir Baksh.—( 4. Pmy'ab Record, Case No. 45.)
For damages in breaches of contract for sale or demise of
real property, see Chapter XXIII of this work.
Damages for breach

Non-performavwe of a contract of sale by the vendee.

If

3f contract by ven- the purchaser have taken the goods, but not paid for them,
‘8the measure of damages is manifestly the price agreed on, or
if no price have been ﬁxed on, then the usual and customary

price for such goods Such too is the measure of damages
even if the goods have not been delivered, if the ownerhip
have been transferred to the buyer. But if the right of
_ property have not been diverted from the seller, the measure
of damages is the difference between the agreed price and the
marketable value of the goods at the time ﬁxed for delivery,
or if no time have been ﬁxed, at the time of the breach of
the contract.—See Shadi Ram Shit/dial v. Hargopal and Toto
Ram.

( 1. Punjab Record, Case No. 51. )

If however, goods

be not delivered or accepted according to contract, time and
trouble and expense may be required either in getting other
similar goods or ﬁnding another purchaser, and the damages
ought to indemnify both for such time, trouble and expense,
and for the diﬁ'erence between the market price and the
price contracted for.—( Broom's Uommmtaries on the Common
Law, 1). 623.)
/--_
Damagegin (Idiom
Damages in actions against carriers. When goods are
uguiuatcurrier-i’.
delivered to acarrier to be taken to a market, and the
carrier fails to deliver them in the ordinary course, and in
the interval the price falls. the measure of damages is the
difference between the market rate at the time they would
have been sold had they been carried according to contract
and the rate prevailing at the earliest time they could have
been brought to market after their delivery to the consignee.
If the goods be lost altogether and their marketable value .
be greater at the place of destination than at that of con
signment, the consignee is entitled to recover that difference
as being a loss likely to arise in the ordinary course of

trade.

If there be great delay, and the marketable value of
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the articles of merchandize entrusted for carriage be seri
ously diminished thereby, such deterioration is recoverable
from the carrier, as being a loss which might naturally be
espected to result from great delay in the delivery of such
articles. But the plaintiff is not entitled to recover loss of
wages of workmen kept unemployed by reason of the non
arrival of the goods, or for loss of proﬁt which might have
been made had the goods been delivered in due course.
And if the carrier held the goods at the time of their loss in
the character of a warehouseman, he cannot, in general,
be made responsible for more than their actual value. If
the consignor make a declaration of the value of the pro
perty below the true mark in order to get it conveyed at a
lower rate of charge, he is bound by his valuation. See too,
the provisions of Sec. 3 Act III of 1865, with reference to

this subject.—( Addison on Contracts, p. 1066.)
Absence of aa‘
Breach of warranty of authorin by agents. An agent
thority on the art
having professed to be authorized by a speciﬁed ﬁrm to buy of
a person proﬁssd
a ship on their behalf, and it subsequently appearing that ing to be an agent.
he was not so authorized, in consequence of which the
ship-owner was compelled to resell, which he did at a loss

of £250 : this sum was held to be the measure of the damage
caused by the breach of the implied engagement that the
agent really possessed the powers he had exercised. So in
Collin v. Wright, the plaintiff recovered the costs of a
Chancery suit which he had brought against a third person,
whose agent the defendant had professed himself to be,
which suit had been dismissed because the so-called agent

had not the authority he represented himself as enjoying.—
(Nortoh's Topics of Jurisprudence, p. 126. ) Again, if a man
entrust another with money to purchase goods, and the
agent neglect to do so, the proper measure of damages will

be the value of the goods to the employer, and not the
value of the money merely—(Addison on Contracts, p. 1061.)
Damages for non-payment of cheques by bunkers. If a
banker dishonor atrarlcr‘s cheque when he has sufﬁcient
assets in his hands belonging to the drawer to meet the
demand when the cheque was presented for payment, the
plaintiﬂ' will be entitled to substantial damages without

Damageafor now
lag/ment of cheque!
hy bankersr

proof of actual loss, since the dishonoring of cheques is

likely to be very injurious to persons in business—(Addison
on Contracts, 1). 1067.)

Breach qf contract of hiring and service by wrangful dis
Missal. The measure of damages in suuh cases is obtained
by considering what is the usual rate of wages for'the
service contracted for, and what time would be lost before

another situation could be obtained.- The law considers
that_employment in any ordinary branch of industry can be
Obtained by a person competent for the place; that v the

Damages

for

wrongful dismissal
from employment
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usual rate of wages for such employment can be proved;
and that when a promise for continuing employment is
broken by the master it is the duty of the servant to use
diligence in ﬁnding another situation. If indeed the par
ticular employment could not be again readily obtained, and
the wages stipulated for in the broken contract were higher
than usual, these considerations would enhance the damages,

but no allowance is to be made in the nature of pretium
((ﬂ‘cctimu's, or pain caused to the plaintiEs feelings by reason
of his dismissal. If again the plaintiff have obtained or be
likely to obtain another employment, the damages ought
to be proportionately less, or even nominal, regard being bad
to the real loss sustained.*—(Br00m's Commentaries on the
Common Law, pp. 628, 629. ) If the servant have been
engaged for a ﬁxed period at a monthly salary and be
wrongfully dismissed before the conclusion of the period

covenanted for, the plaintiff may or may not wait until the
termination of the period before suing for damages, but
when he does bring his action he must sue for the whole
beneﬁt lost to him by the breach of contract, and he cannot
after his dismissal bring monthly suits to recover the salary
when it would have fallen due had the service continued.—

Femvic/t v. Harsukh Rai.—-( 3. Punjab Record, Case No. 36.)
In cases of breach of contract the intention or motive
of the party charged with the breach cannot be enquired
into: the only questions being, what was the contract? Was
defendant is not it broken by the defendant? And what amount of damages
looked to, but only
is in consequence to be awarded ? Actions for breach of
the resulting loss.
promise seem to be an exception to this rule, as damages are
In actions for

breach of contract
the intention of the

often given in this class of cases to an amount to punish the
defendant, as well as to compensate the plaintiff. The rule
is different too in actions on tort, where the animus of the
. When a servant leaves his employ after giving due notice, he is enti
tled to receive at once all arrears of pay due to him, notwithstanding any

custom of his master or emplrgyer of deferring the payment of the month's
wages to u later date—(2 - orth West High Court Reports, Miscellaneous
Appeals. p. 1. ) The contract of hiring cannot be terminated during the

period of service without lawful cause, which must not depend upon whim or
caprice.

Moral misconduct, habitual neglect or deliberate and therefore wilful

disobedience render the servant however liable to immediate dismissal without
any wages at all, if such dismissal occur during a current quarter[lnd.

month 1. for the servant’s misconduct alone has prevented his continuing in
the service long enough to earn the wages due at only stated periods: in legal
language an entire contract cannot under thus circumstances, be apportioned,

and in favor of the wrong-doer.—( Warren’s Blackstone, p. 358.)

If it be

part of the agreement between muster and servant that the latter is to pay
out of his wages the value of his master’s goods lost by his negligence, the
wages due are payable only aﬁcr making such ilerlnctions.—~( Zlorton’s Topics,
p. 138.) But " unless there be a special agreement between master and

servant regarding ﬁnes, the law will not recognize a power in the former to
impose such."—( Judicial Commissioner’s Ruling No. 72, Thornt'm's Small
Cause Court Manual, Addenda, p. 180.)

lint me not reasonable and mode

rate ﬁnes supported by the custom of the country i’

-
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tort-feasor is considered in assessing the damages.—,
(Broom’s Commentaries on the Common Law, p. 613. )
Where the wrong-doer deprives the opposite party of the
Damages where
means of proving the extent of his loss the Court will adopt the defendant him

that presumption which is most favourable to the plaintiff.
--Omina prazsumuulur contra spolz'atore'm. Thus in Armory
v. Delamz'rie the plaintiﬂ' having found a jewel took it to a.

self conceal: the
amount of the loss.

goldsmith's shop to inquire its value. The jeweller took out
the stones, and on the plaintiff refusing a small price for
them returned him the empty socket; and the jury were

directed if the defendant did not produce the stones, to
assess the damages on the value of the best stones, which
would ﬁt the sockets.-—( Norton's Law of Evideme, p. 709. -)

But “ presumptions even in odtam spatiatoris have known
reasonable limits.

They must not

be conjectures, nor

grounded on data which the evidence itself shews to be in
exact.”—Makhan Lall v. Sri Kr'islma Singh.—( 2. Bengal
Law Reports, Privy Council Cases, p. 44-. )
If one of the parties tempt or inveigle the other into a
breach of the contract, he cannot be allowed to take advan

tage of the breach thus caused by his own wrongful conduct.
Nullus commodum capere potest do injuria sua propria.—( Mao
pherson on Contracts, [2. 51. )

The question whether the damages claimed be not too
remote to be recovered is often one of great difﬁculty. The
rule is thus laid down by Alderson B. in Hadley v. Baxendale.
“ When two parties have made a contract which one of them
has broken, the damages which the other party ought to
receive in respect of such breach of contract should be such
as may fairly and reasonably be considered either arising
naturally, i. e., according to the usual course of things, from

such breach of contract itself, or such as may reasonably be
supposed to have been in the contemplation of both parties
at the time they made the contract as the probable result of
the breach of it. Now if the special circumstances under
which the contract was actually made were communicated

by the plaintiffs to the defendants, and thus known to both
parties, the damages resulting from the breach of such a
contract which they would reasonably contemplate would be
the amount of injury which would ordinarily follow from a
breach of contract under these special circumstances so
known and communicated.

But on the other hand, if these

special circumstances were wholly unknown to the party
breaking the contract, he at the most could only be supposed
to have had in his contemplation the amount of injury which
would arise generally, and in the great multitude of cases
not affected by any special circumstances, from such a breach

of contract.

For had the special circumstances been known

the parties might have specially provided for the breach of

A party who has
been the real comer
of the breach can
not sue on it.

Question of 'remo
teness of damages.
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‘contract by special terms as to the damages in that case, and
of this advantage it would be very unjust to deprive them.”
—( 1. Smith's Leading Cases, Notes on Vicars v. Wz'lcocks, p.
471. ) The reader who desires to investigate the question
further- is referred to the whole of this article, to Norton’s
Topics of'Jur-isprudence, pp. 128—136; Broom’s Commentaries
on the Common Law, pp. 93, 94, also pp. 632, 638; Addison

on Contracts, pp. 1049—1052, also 1). 1066.
Extent of the da
mages where the
defendant has been
guilty offraud.

“The defaulting contractor is no doubt liable." says
Macpherson, “ in case of fraud for all the damages which the
other has suﬂered in consequence of his fraud: not only for
those which he may have suﬂ'ered in respect of the thing
which is the object of the contract, but for all damages, in
respect of anything rising out of it, without reference to any
'question, whether the party could be presumed to have in
tentionally subjected himself to them or not. For a person
who commits a fraud obliges himself, whether he will or
not, to the reparation of all the injury it may occasion. For
instance, if a man sell a cow to a farmer, which he knows to

be infected with a contagious but hidden distemper, and
purposely conceals the fact from the purchaser, such conceal
ment is a fraud on his part, which renders him responsible
for the damage, which the other may suﬂ'er, out only in res
pect of that particular cow, which is the object of his origi
nal obligation, but also, in respect of the purchaser’s other
cattle, to which the distemper is communicated, for it is a
.fraud of the seller which occasions this damage. But it is
difﬁcult to appreciate the exact importance of every circum
stance in a long chain of' events, and the Court would pro
bably decline to pursue the subject, and to make the default
ervpay for all the possible consequences to a farmer of the
loss of his cattle, which might involve perhaps, his utter
vruin.”---( Macpherson on Contracts, 10. 58. )
Contracts to pay
mmzeyfrom, a par
ticular fund.

Covenants to pay money out of a particular fund do not
of necessity imply that the payment is not to be made
unless the fund be raised, and therefore, in case of non-pay
ment an action for damages will lie unless there were an

express limitation of the liability.—( Addison on Contracts, 12.
1039. ) For the case of a contract to take goods to be
brought in a particular ship not binding the purchaser to
take goods procured elsewhere, see 2. Bengal Law Repeats,
Original Jurisdiction, p. 154.
A party is not‘

If in contracts for the sale of goods and chattels, the
agreed price have been reduced by evidence shewing that
the goods were not of the proper quality and description,
has already pleaded the purchaser is not by reason of his having given such evi
the defect in. the ar
ticles sold in miti dence and obtained in consequence a reduction in the price
gation of the price in the action brought by the vendor precluded from bring
claimed.
ing his crossaction to recover compensation for any special

precluded from su
mg on a, breach of
contract because he
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damage he may subsequently sustain by reason of the breach
of the contract.—( Addison on Contracts, 12. 203. )
In the case of Taylor v. The Jallcmdhar Contracting

A party may be
Association, it appeared that the defendants had contracted warranted in deter

mining a contract
by reason- of delays,
($0., on the part of
the opposite party,
forfeit the sum of Rs. 5,000. It was further sti ulated that and .yct have no
plaintiﬂ was to have the power of terminating t no contract title to recover da‘
y giving two months’ notice should the ballast be delivered mages as for a
breach. of contracts

to deliver certain ballast on the Delhi Railway in two
and a half years, and in case of failing to perform all
the work in accordance with the agreement they were to

in an unsatisfactory manner, or should the rate of progress
be such as to create an opinion that it would not be delivered

'within the agreed- time.

The plaintiﬂ' after

repeatedly

remonstrating with defendants for the manner in which they
were doing their work, in the beginning of December, about
ﬁve months after the contract had been entered into, gave
defendants the two months notice ;_ and ultimately sued
inter (die for the sum it would cost him to complete the
work contracted for by the defendants. The Chief Court,
while concurring with the lower Courts that the plaintiff
had acquired the right of terminating the contract, by virtue of
the special agreement, owing to the deliveries having been
conducted in an unsatisfactory manner, and the rate of pro
gress being such as to justify an opinion that it would not
.be fully delivered within the set, time, held that, as it had
not been established that the defendants had committeda
breach of the contract, and as further it did not appear
impossible but that they might have fully completed it,
within the two and a half years if allowed to continue, the
plaintiff was not entitled to recover compensation for loss
caused by the non-completion of the contract. ~-( 2. Pmy'at
Record, Case No. 78.)

‘

When a party to a contract has refused to perform, or
Time when the
disabled himself from performing his engagement in its right of action on
entirety, the opposite party may look on the contract as mates for a breach.
broken and sue at once for damages. “ The man who wrong. of contract.
fully renounces a contract"* it was observed in Hochster v.
De La Tour, “into which he has deliberately entered cannot
complain if he be immediately sued for a compensation in
damages by the man he has injured ; and it seems reason
able to allow an option to the injured party, either to sue
immediately or to wait'till the time when the act was to he
done, still holding it as prospectively binding for the exer-.
cise of' the option, which may be advantageous to the
innocent party, and cannot be prejudicial to the wrong-door.
. But the fact of the ohligor denying the execution of a bond and of the
receipt of the consideration under it in the course of a criminal case, does not
give the obligee a right of action on the bond before the day when the debt

is conditioned to fall due—Sojiwan Sing/1 u. Railde Bing/i.--( 10. W,
Reporter, Civil Rulings, p. 851. )
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—( Broom's Legal Maxims, p. 280.)

See too Mansuk Dass

v. Rangayya Chetti, where Scotland 0. J. remarked that the
contract is not necessarily broken by a. notice of renuncia
tion. The notice is as respects the right to enforce the
contract, a. perfect nullity, a mere expression of intention to
break the contract, capable of being retracted until the

expiration of the time for delivering the goods. It cannot
be regarded as giving an immediate right of action, unless,
of course, the purchaser thereupon exercise his option to
treat the contract as rescinded, when he may go into the
market and supply himself with similar goods and sue upon
the contract at once for any damage thus sustained.—( 1,
Slokes’ Madras Reporter, p. 162. )

So where a debtor, in con

sideration of being allowed to pay by instalments, promises
not to alienate any part of his property till the debt be dis
charged, but notwithstanding, sells to a third party, who

buys in good faith; such sale would be valid, but the
creditor is no longer bound to exercise the forbearance
stipulated by the instalment deed.-( Macplzerson on Contracts,
1). 40.)
I aesp arty
dis
ud’li
himself
ﬁom fulﬁlling his
engagement,
he
thereby
dispenses
with the perfor
mance of any ante
ce nt conditions by
ihe opposite party.
P'roepeciive loss
is recoverable as

demagn

“ If a man bind himself," says Lord Alvanley in Touting
v. Hubbard to do certain acts, which he afterwards renders
himself unable to perform, he thereby dispenses with the
performance of conditions precedent to the act which he
has so rendered himself unable to perform."—( Broom's
Legal Maxims, p, 281. )
Prospective loss, which may result from the breach of
contract, is recoverable in an action for damages, such loss
being calculated as accurately as may be, although from the
nature of things there must be some degree of vagueness,
some want of precision in all estimates of_ loss, especially
when the estimates concern what is to happen in the future;
and the ﬁnding of damage, whether past or future, will not
be bad in law merely because it cannot be justiﬁed by the
evidence with perfect logical accuracy, and a Court sitting in
special appeal ought not therefore to interfere unless it see
that there is no evidence upon which the estimate could
have been formed at all, or that the estimate is clearly

excessive—Kimari Dassi v. Rama Szmdari Daesi.—( 10. W.
Reporter, Civil Rulings, p. 202. )

9.—Oontraots are ordinarily governed by the
local law or custom of the place where they were
executed; and the lea: loci contractile will aid the
Court in discerning the probable intent of the

contracting parties.

CHAPTER XIII.
PUNJAB CIVIL cons.
SECTION

XIII.

Sale.

1.——'Written contracts of sale will be treated in
the same manner as all other contract. Negotia
tions for sale may be conducted by letter; either

party may recede at any time before acceptance
shall have been given ; but there can be no retrac
tation after the time when the letter of acceptance
shall haVe been posted.
If the proposal made by the one party he accepted Conditional accep
conditionally on the terms of the contract being arranged tan cc.
and drawn up for signature, the contract will not bind
either party till this has been done. So where the defen
dant proposed to sell goods at a ﬁxed price, but gave the
plaintiff at his request a certain time to make up his mind,
and within the stipulated period the plaintiff having deter-‘
mined to buy at the price named, intimated this to the

defendant and offered to pay, but the latter then receded
from his offer and refused to take the money or deliver the
goods, it was holden that there was no complete contract of
sale, that as the plaintiff was not bound by the original
contract to buy, there was no consideration to bind the
defendant to sell : that the engagement was all on one side,
and therefore a nudu-m podium—Cooke v. Oxley.—( Addison
on Contracts, pp. 15, 16. )
Biddings at an auction* are mere oﬂ'ers, which may be
retracted at any time before the assent of the opposite side
has been signiﬁed by the fall of the hammer.—( Addison on
Contracts, p. 17. )
' It may be convenient to give here the following rules regarding auction
sales :—
(a,)

The owner of the property sold may employ one person to bid on

his behalf to prevent his property being sold at an undervalue,- but if he
employ more than one such bidder the sale is voidable for fraud.-—( Addison
on Contracts, p. 67. )
(6.) If however the sale be advertized as “ without reserve,” the mean

ing is that no one will be employed to bid on the owner's part; and if any
one be so employed the sale is voidsble.

(0.) The auctioneer cannot purchase for himself.—( Norton’s Topics of
Jurisprudence, p. 258. )

Auction biddinga.
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Where there is reason to believe that the highest bids

imam" may be '6' at an auction are sham bids by men of straw put forward

Jec‘ed'

with the intention of rendering the sale proceedings illusory
and vain, the oﬂicer conducting the sale is warranted in reject—
ing them and in knocking down the property to the highest
bond de bidder.—-Rajah Mohesh Narayan Singh v. Kishra
mun Misser.—( Sutherland’s Privy Council Judgments, p. 488.)

Option of disvolvmg ‘1 "Ile—

It is lawful by Mahammadan law to stipulate for an
option of dissolving the contract of sale, but the term stipu

lated should not exceed three days.

If such option have

been demanded by the purchaser and the property be injured
or destroyed in his possession he is responsible for the price
agreed on, but where the stipulation was on the part of the
seller, the purchaser is responsible for the value only. The
condition of option is annulled by the purchaser's exercising
any act of ownership, such as taking the property out of
the stain quo.—-( lilacnaghten’s Principles of Hindu and Muham
madan Law, pp. 200, 201.)

Although

the

If the oﬂ‘er of sale be accepted by a letter which mis

zeum- of acceptance carries, and never reaches its destination, the contract is

'may miscarry, _the nevertheless complete.--( Addison on Contracts, 1;. 16.)
contract is binding.

Barter.

"Barter," writes Macpherson, " is a contract by which
the parties mutually give one thing for another, and it is

eﬁ'ected by consent only in the same manner as a sale.

If

one of the exchanging parties have already received the
thing agreed to be given him in barter, and if it afterwards
prove that the contractor is not the proprietor of such thing,
the former cannot be compelled to deliver that which he
had promised to deliver but only to restore that which he
has received. All the other rules prescribed for the con
tract of sale apply also to barter.”—( Macphersmi on Gon
tracts, p. 124. )

2.—A merely verbal contract of sale, not follow
ed by any act, writing, or proceeding, cannot be
enforced by the Courts. But it may be enforced,
if any act of ratiﬁcation shall have ensued, such as
(d) If the buyer induce other persons not to bid, the sale is not
binding on the vendor.-—( Addison on Contracts, p. 68.)
(e.) The printed conditions put up in a conspicuous place in the auction
room are binding on the purchaser, though it cannot be proved that he saw
them. These written or printed conditions cannot be contradicted, added to

or altered by verbal statements made by the auctioneer at the time of sale.
In Swainslamt v. Dearsley the evidence of the auctioneer was admitted as

to what took place at the sale, but that was not a case in which the
evidence went to vary the conditions of sale.—-( Addison on Contracts, 11. 69,
and Norton on Evidence, Section 629.)
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delivery of the goods, in whole or in part, payment
of the price, in whole or in part, the setting of the
goods apart, the payment of an earnest, or an
acceptance of any kind. After such partial ratiﬁca
tion, neither party can recede nor can the seller
re-sell the goods.
Where any speciﬁc chattel is ordered to be made or
manufactured, the right of property is not in general vested
in the party who gives the order: nor the right to the price
in the vendor, until the thing ordered be completed and made
ready for delivery, and have been approved by the purchaser
or some one on his behalf. The builder is not therefore bound
to deliver to the purchaser the identical chattel which is in
progress, although the price may have been paid in advance,
but may, if he please, dispose of it elsewhere, and deliver
the .veudee another chattel provided it answer to the speci

Order for making
an article—owner
ship in the article
while being got
ready.

ﬁcation contained in the contract.—( Addison on Contracts,
pp. 184, 185.)
It follows from this that it’ the contract he an entire
and indivisible contract for the sale of a chattel when com
plete, or by analogy for the performance of a speciﬁc work,
0. g. the building of a house, if the chattel or ediﬁce be
destroyed by ﬁre, lightning or tempest during the progress
of the work, the seller or contractor, as the case may be,

must stand the loss and be at the expense of repairing the
damage. But if the contract price be payable by instal
ments payable on the completion of certain speciﬁed portions
of the work, and the materials be destroyed in the course
of construction, the employer would have to pay the instal
ments then due, the rest of the loss falling on the opposite

party.*-( Addison on Contracts, p. 412, )

‘ It may be added here, though not strictly coming under the head of
sale, that where there is an entire and indivisible contract for the manufac
ture out of materials furnished by the employer of a particular chattel for a

speciﬁc sum to be paid on the completion and delivery of the chattel to the
employer, and the article be destroyed by inevitable accident whilst it re—
mains unﬁnished in the hands of the workman, the employer must stand to

the loss of his materials and the workman the loss and value of his labour.
But if the work be of such a nature that the workman has only to afﬁx
certain accessorial materials to a chattel belonging to his employer, as in the
case of a. shipwright employed to repair a ship, the materials become the pro

perty of the employer as soon as attached to the article on the principle omne
accessoriunc sequitur :uum principal; and therefore, if the completion of the
work be not made by agreement or custom a condition precedent to payment,
and it he accidentally destroyed, the loss of the accessorinl materials attached
at the time as well as the value of the work and labour employed on them is

the loss of the employer.-( Addison on Contracts, pp. 412, t13.)

Destruction of the
article while being
got ready.
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A sale is not com
plete when some

[ ngxt, ,ggyggggal,

Where anything as between the buyer and seller re
mains to be done to the goods for the purpose of ascertain

thing has still to be
done as between the ing the amount of the price, as where corn is sold at so
parties-for the ascer much a bushel but has not yet been measured, the right of
ta'ipment of the property and risk of loss are not altered. But a distinction

prwe.

exists between a sale by measure or weight requiring the
measuring or weighing to be accomplished for the purpose
of determining and ﬁxing the price. and a sale of speciﬁc
goods in the lump at an ascertained price accompanied with
a representation or warranty of the weight or quality. Thus
if the whole of a commodity be sold and the quantity be
known and the price ascertained and settled and the weigh
ing or measuring be necessary only for the purpose of satis
fying the purchaser that he has got the quantity bargained
for, and not for the purpose of determining what is to the-paid
for it, there is a perfect and complete sale, and the right of
property is transferred to the purchaser as soon as the bar
gain has been concluded. The mention of the quantity has
no further effect in this case than to oblige the vendor to
make good to the purchaser any deﬁciency which may be
found to exist.—( Addison on Contracts, 17. 186. )

A sale is incom
plete when the arti
cle sold has not been
speciﬁcally ascer
taimd.

So if the goods sold be not ascertained at the time of
making the agreement, as where A agrees to'sell twenty tons
of oil out of a larger quantity in his cisterns, no ownership in
the property passes, until the goods be speciﬁcally ascer
tained.—( Addison on Contracts, p. 183. )

A fraudulent pur
But even where delivery has taken place, if- the goods
chase does not pass 'have been obtained by means of a fraudulent purchase, the
the property.
vendor has a right to disaﬁirm the contract so as to revest

the property in himself; and this will be the case even if

the property passed to the vendee with the consent of the
.vendor.

So where the vendee purchases with a pre-conceived

.design of not paying for the goods, the sale does not pass
the property.—( Darsan Lalt Pandt v. Indra Chandra Balm.
—( 6. W. Reporter, Civil Rulings, p. 81.)
Successive

sales

If a man have contracted with two persons in succes

of the same article

by the same vendor. ' sion to sell and deliver to each of them one and the same

chattel, the one who has been actually put in possession is
preferred and becomes proprietor of the article, although the
contract with him was subsequent to that with the other.
If however, he knew of the prior contract of sale, his posses
siog would be matctﬁde and ineﬂ'ectual to pass the ownership
to im.

3.—Unti1 either the price shall have been paid,
or delivery made of the goods, an absolute transfer
of the property has not been eﬁ'ected ; ' and, conse
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quently, any loss or injury of the property, which
may occur, will beat the cost of the seller. After
the price has been paid, or delivery made, any loss
or injury which may occur will be at the buyer’s
responsibility. If after the sale has been completed
and the price paid, the property should be left with
the seller, even then the buyer is responsible for
loss or injury.
Hence where shares in a Company have been sold, the
buyer must indemnify the seller in respect of all calls which
may lawfully be made on the shares while they remain un
. transferred in the books of the Company.l-( Addison on 00n
tracts, p. 133. ) See remarks under the previous clause.

Calls on sold
shares which still
stand in the vendor's
name.

alt—Delivery may be either actual or construc
-tive. Actual delivery to the buyer does not need
further speciﬁcation. All other deliveries will be
' considered constructive. Delivery to an agent of
the buyer is valid, but not if made to an agent of
the seller. So also delivery to a common carrier,
or to a boatman, or to any other carrier at the
buyer’s request ; consignment to any person ; or
location in any place by the buyer’s direction, is
tantamount to delivery. 80 also the delivery of
the key of a godown, or any symbolical act of that
nature, may be construed as delivery of the goods.
In all cases of constructive delivery, the seller is
responsible for ordinary care and diligence in the
procuring of good carriage, and in cﬂ'ecting good
arrangements.
_

“ If a person write to a tradesman to send goods, and
Orders for the
the tradesman send them by the ordinary means of convey dospatch
of goods
ance of the country, in the absence of all complaint of non- from another dis

receipt, the law will presume delivery, and the contract will Md
_be considered as completed ; and a cause of action will arise

giving jurisdiction to the Court of the district in which the
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goods were despatched by the tradesmen.—( Judicial Com
missioner’s Rating, N0. [6, Thornton's bmall Cause Court
Manual, p. 164.)
.
Delivery at (1
Where the defendants had requested the plaintiffs to
Railway :S‘tatt'on is deliver so many thousand maunds of coal at one Railway
"at (1:11th Proof Station at so much per maund, and at another at so much,

saw.“va ‘0 the proof that the plaintiffs had put the coals on the Railway at
the Station where their coal-depot was, for transmission,
was held insufﬁcient to charge the defendants, in the absence
of full legal proof of the amount of coal delivered at the
stations named by them, and of any notice of the despatch
of the coal having been made to the consignee.—Hanlon v.

The 6Be139al Coal Company,—_( 3. W. Reporter, Civil Ratings,
12. 1 3.

5.—-The seller has a lien on" the goods, (if they
should not have been delivered,) until the full price
have been paid, unless some particular date for pay
ment shall have been ﬁxed: ‘in' which case the

seller will be considered to have waived his lien.
The lien also exists up to the date of delivery, and
even if the goods, having passed out of the seller’s

hands by delivery, should be in transit to the
buyer, still the seller may stop them if the price
should not be paid, or if there should be reason to

believe that, from the insolvency of the buyer, or

other cause, it will not be paid. 77But this right of
stoppage and seizure ceases from the moment that
the goods come into the possession of the buyer,
and from that time the seller’s lien is extinct.
The stoppage of goods in transita may be effected either

W7“? can ﬂop by the vendor or by his authorized agent, but not by a mere
900d“ M “angltu'

volunteer, and a subsequent ratiﬁcation of the act on the
part of the vendor will not cure the original want of authori
ty. As the right is strictly conﬁned to the unpaid vendor of
goods, it does not extend to persons who have forwarded
goods to a creditor by way of payment or in satisfaction and

discharge of a debt due to the 'consignee.—( Addison on Con
racts, p. 210.)

qugmgyggcwl»
]
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Stoppafe of a

contract of sale does not have the eﬁect of revesting in the P023147" 0 the 900%
Vendor that portion of them which has already reached the '0 '
bankrupt purchaser; and a delivery of part will not have
the effect of destroying the vendor's right of stoppage of the
portion remaining undelivered. The Court of Exchequer
also, in Wentwarth v. Outhwaite, inclined to the opinion that
the vendor may retain the part stopped in transitu till he
be paid the price of the whole.—( Addison on Contracts,
p. 214. )
The Agra Court has ruled that where the vendor has
Righto atqvpage
been paid by bills accepted by the buyer he may, in the event the“ i
"@010?

of the insolvency of the latter, stop the goods in transit, not- bgﬁa bee" Paul by
withstanding that he have negotiated the hills which are
still outstanding and have not arrived at maturity—Blade

'

Nath v. Baij Hath—(2. North West High Court Reports,
1" 110 )

“ Goods delivered to a carrier to be conveyed from a

Ifm'od

during

vendor to a purchaser are held to be in transilu ; although $72:th bganf a?“
they ma have been consigned to a carrier specially ap- w to H” mm" '

pointed y the purchaser to receive them, or may be under
the charge of a general forwarding agent of the purchaser,

or in the hands of a packer or wharﬁnger, or inn-keeper, or
any other middle-man forming a mere link in the chain of
communication or transmission from the bu er to the seller;

and the transims continues, into whatever ands they may
happen to fall, until they have reached their destination, or
have been actually delivered to the consignee, or his agent
for custody, although the goods may haVe been shipped and
the prior carriage and wharl'age dues paid by the general
shipping agent of the purchaser. But goods are not in
transitu when they are journeying in the purchaser‘s own
cart or carriage, under the custody or care of his own

servant or agent. If, for example, the purchaser sent his
own servant with a horse or cart to receive the goods, the

delivery to the servant is a delivery to the master, and the
possession of the servant is the master's own possession, and
the goods cannot consequently be retaken by the vendor.

But if the purchaser hire the cart or carriage and servant of
some third party for the mere purpose of transporting the
goods, they are in a state of transitus, and may be stopped

by the unpaid vendor at any time before they reach the
hands of the purchaser."—( Addison on Contracts, 10. 210. )
If the consignor and original owner of the goods endorse

Assignnw'ni afan

and deliver the bill of lading to the consignee, who, while the endowed bi“ aflad‘
goods are in transit, assigns the bill of lading to a second "‘9 Put’dg'f.‘ 6"“! It;

buyer in good faith for valuable consideration, the right of 2%,;1?lag; "9
stoppage is put an end to according to English mercantile
P
law.-( Broom’s Legal Maxims, p. 456. )
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6.—If the price should have been ﬁxed or
agreed upon in writing, then that amount will be
decreed. But if the agreement shall have been
only verbal, then, upon such proof, an exorbitant
price will not be decreed.

The Court will, in its

discretion, cause a reasonable price to be ﬁxed.
Scope of the pre
lent Clause.

It seems somewhat difﬁcult to understand the scope of
this clause. If the price be agreed on in writing, then it is
to be decreed without regard to its exorbitance, but if it
have not been so recorded,

then,

although it may be

“ proved " by credible and competent witnesses that the
parties mutually agreed on a certain price, the Court is to
set the evidence at deﬁance, and invent a fresh price, if it
deem the proven one exorbitant. The rule cannot be based
on the assumption that exorbitance is an indication of fraud
or coercion on the seller‘s part, for then, not to speak of
the fact that the Court is not authorized to relieve against
such contracts when expressed in writing, the whole contract

would be invalid by paras 1 and 2 of Section XII of the
Code. Perhaps, however, the rule was devised with reference
to the untrustworthiness of most kucherry evidence; but
surely where the plaintiff sets forth a sale at any agreed
price, so long as a written memorandum is not required to
make such a sale valid, he is in common equity entitled to

demand that the Court shall decide secundum allegata et
probatu if he establish the facts laid in the plaint, and if
he do not, the legal result should be the dismissal of his
suit, and not the making of a new contract by the Court.

7 .-—If property be purchased “ in market
overt,” that is, in a bazaar, open shop, frequented
place, public sale or auction, then a defective

ownership in the seller will not affect or invalidate
the title of a bomiﬁde purchaser who had paid the
full price.

The original owner cannot recover from

the purchaser, though he may have his remedy
again st the seller. But if the property should
have been purchased by private sale, not in market
overt, then the purchaser cannot acquire a valid
title from a seller who had not ownership ; and
the rightful owner can recover such property from

Psalmsugessse J
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the purchaser, who may then obtain what redress
he can from the vendor.
“ 0 purchased a cow in market overt for full value, and
after retaining it for ﬁfteen months sold it to B, who again
sold it to A. Subsequently it transpired that at a period
antecedent to Us purchase, the cow had been stolen, and
by order of the Magistrate the cow was forcibly taken from.

Stolen

WM”

sold in mar el overt.

the possession of A, and made over to the original owner.

A being thus deprived of his property, turns round and
sues B for the price. B pleads that he has completed his
contract, and is guilty of no fraud, or legal offence. The
question referred is, will A's action lie against B? Held
that it will not. ‘ Stolen property' is deﬁned in Section
410 of the Indian Penal Code, and there is this proviso that
‘if such property subsequently come into the possession of
a person legally entitled to the possession thereof, it then' ceases
to be stolen property.’ ‘Legal possession ’ is deﬁned in
para 7 Section XIII Punjab Civil Code—‘ If property
be purchased in market overt, then a. defective ownership
in the seller will not affect or invalidate the title of a
bomiﬁde purchaser,- who had paid the full price.’ Thus it
follows that 0 had a good title, inasmuch as he bought
in mar/rel overt, for full price, and be conveyed a good title

to B, and through him to A, who has therefore no right of
action against B, for B has committed no breach of con

tract.

The cow should not have been taken by the Magis—

trate from A and made over to the original owner. The
original owner has his remedy against the thief and those

who hold by an illegal title from him.

But directly that a.

legal title can be set up, the property has passed away from
the original owner, who must look to the thief for compen
sation under Section 44 of the Code of Criminal Procedure."
-—(Judieial Uonnmssioner's Ruling 1V0. 27, Thornton's Small
Cause Court Manual, Addenda, p. 169. )
“By the Civil Law," observes Blackstone, “ an implied

warranty was annexed to every sale in respect of the title of
the vendor; and so too in our law a purchaser of goods and
chattels may have a satisfaction from the seller, if he sell
them as his own, and the title prove deﬁcient, without any
express warranty for that purpose. Such is the case in the
Roman law, the French law, the Scotch law, and all the

various systems of jurisprudence founded on the Roman
Code ; and this too is the case in the American law, founded

on the principles of our own common law. It has been held
by the Court of Exchequer that the law does not imply from
the mere fact of the sale of a speciﬁc chattel any under
taking or warranty from the vendor that he is the owner of,

or has a good title to the thing he sells. But the Court of
a

Implied warranty
of title in sales of
chattels.
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Queen’s Bench has holden that whenever a man sells goods
generally, and not in any particular character or capacity,
such as auctioneer, agent, sheriff, or pawnbroker, pledgee, &0.
he igust be taken to sell as 0wner.”—( Addison on Contracts,
11. 2 5.)

8.—-A warranty of freedom from concealed
defect and blemish is implied in every private con
tract of sale, where the purchaser may not have
specially agreed to take the article with all its
faults. If after the purchase, the purchaser should
discover such detect, he may, within twenty-four
hours, return the article and claim a refund of the

purchase money, provided that he shall not, in any
way, have injured it, or made beneﬁcial use of it.
The term of twenty-four hours mentioned. above,
may, at the Court’s discretion, be extended to a

further period, not exceeding one week. But no- .
thing in this clause will apply to purchases made
at public sales or auctions. Such purchases can
not be annulled on subsequent discovery of defect.
Extract from the
Commentary.

“ The rule [of caveat emptor] ﬁnds no place in either
the Hindu or Mahammadan Codes, and is not followed in

Indian practice. It has, therefore, been thought expedient
to maintain the responsibility of the vendor for fair dealing,
and to give the vendee an opportunity of procuring, within
a reasonable time, a reversal of the sale, if he should ﬁnd

himself to have been deceived, or if he should discover a
defect proviously concealed.”—( Extract from the Commentary
on the Pwy'ab Civil Code. )

This provision of the Code enables the Courts to dis
A warranty

freedom from My pense with any enquiry as to whether moveable property in
den defect is always this province were sold with a warranty or not, at least in all
imzed,
cases in which the vendee actually or constructively * returns
the defective article without delay—Chiragh Shah v. Ma
kammad Sultan.—( 1. Punjab Record, Case No. 62. )
* In this case the buyer sought on the day following his purchase to
return a horse which had proved to be lame, but at the seller’s request
allowed it to remain until it should be resold in his stable, where it was

tended by the vendor’s servant. The seller subsequently refused to take it.
back, and eventually the horse died. The Chief Court held _that there had
been a constructive return of the horse.

98259258115 @3959 ]
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within

defective article ceases at the utmost in a week from the “hwh damages are

time
.
of sale, yet that the buyer may recover damages on Ziggigagceﬂw
l

the implied warranty at any time within the ordinary plied warranty,
period of limitation.
.Wherea warranty is one implied by law, it_is clearly A warranty m,
admlsmble in evidence, albeit there may be a written con— plied by law is ad
tract, which is entirely silent on the subject, or even contains miscible in. evidence
mention of awarranty of a special nature. Thus in Bigga What" 57‘? it???”

v. Parkinson, where the defendant undertook to supply troopstores “guaranteed to pass survey of the East India Com
pany’s ofﬁcers," this express guarantee was held not to
exclude the warranty implied by [English] law that the
stores should be reasonably ﬁt for the purpose for which
they were intended.—( Broom's Legal Maxims, p. 634. )

9. —-If property may have been recorded in the
name of a relative of the real owner, by an agree
ment of the parties, this circumstance will not
prevent the owner from disposing of it. So also
proprietors cannot, by entering their property in
the names of relatives and others, preserve it from
liability for debt. On the proof of such collusion
the property may be exposed for sale, or converted
into any other means of discharging the owner’s
liabilities. But this clause is not intended, in any
wise, to weaken the authority of the public records
of landed property,
10.—In the sale of real or ancestral property,
the restrictions mentioned in Sec. IX must be
Observed.

11.—The right of pre-emption is declared to
exist in communities of land-holders, however con

stituted, under whatever tenure the estate may be
held. Whenever any member of such community
is desirous of selling or permanently transferring
his share, he must offer it to the community at

“Tactoi‘zzz " m
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large, or to individual co~partners.

If there should

be any hereditary cultivators on the estate, the

right of pre-emption will appertain to them, next
after the proprietory sharers. If the price be not
agreed upon privately among the parties, it must
be referred to the revenue authorities, who will
cause it to be ﬁxed by a valuation committee. If

the community, or members thereof, be not willing
to accept terms, thus determined, the intending

seller may dispose of the property in any mannelt
he pleases.

But if he have effected a sale without

offering an opportunity of pre-emption, then the
community, or any member of it, may, within three

wont/28* from the date of the transaction, bring a
suit for rescinding the sale.

The same rules will

pertain to the foreclosure of mortgages, and to
sales in execution of decrees.
contending claimants for

the

If there should be
pre-emption,

the

Court will call upon the revenue authorities to,
determine the preference. The Court will not

undertake the determination of the price, but will
apply to the revenue authorities for that purpose.
But the principle of pre-emption is not applicable
to simple or collateral mortgages, hypothecation,
pledge, leases or other temporary transfers. In
villages and qusbahs, the site and ground, occupied
by the sharer in the estate, will be subject to the
right of pre-cmption as above described ; if- the in-_
tending seller. be a non-proprietory resident, the

pre-emption pertains to the land-holding commus
' Since January Int 1869, the period for enforcing a pre-emptioq

claim is one year, computed from the time when the purchaser took possessioq
under the sale impeached.—( Clause 1, Section 1, Act XIY of 1859).
'

PUNJA§'?WIL 0095,
sect. X
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clause 1 .
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nity. In the last two cases also the price, and the
priority between claimants, will be determined by
the revenue authorities.

For facility of reference the whole subject of pre-emp
tion will be treated under this clause.
Pre-emption may he claimed on one or more of three

Diﬂ'erent grounds

distinct grounds : (a) either by virtue of Mahammadan law; on which [ire-emp
or (b) of a local custom having the force of law; or (c) of tion may be claimed.

a special contract between the parties.
If it be found that pre-emptive rights obtain by general
What incidents
usage in any locality unfettered by any or accompanied by are annexed to pre
some only of the restrictions of the Mahammadan law, it is emptive rights not
claimed strictly un—
the duty of the Courts to give effect to the custom, without der
Mchammadcm

adding to it incidents not proved to form part of it.

So

law.

where parties competent to contract enter into pre-emptive
agreements they are at liberty to make the exercise of the
right depend on the performance of certain conditions, which
may
or may
not be identical
with the
requirements
Maham
madan
law.-—Bri;'Lall
v. Rajah
Gaurv
Sahai.—( of
Full
Bench
Ruling of the North West High Court, for July 29th, 1867. )

In the case given in the foregoing paragraph, a majority Incidents annexed
of the Full Bench held that the pre-emptive conditions found to pre-emption when
in the wlg'ib-nl-arz paper are to be regarded generally as claimed under the
contain
resting on a distinct basis from that of the Hag Shufa of stipulation
ed in the wajib-al
Mahammadan law. although of course cases may occur in arz.
which the pre-emptive clause may be so expressed as to in

dicate that the Mahmnmadnn custom of pre-emption prevails ;
but where no Such declaratidn is set forth, the Court must

pass its decree with reference to whether the stipulations of
the wnjib-al-arz, and those alone, have, or have not, been

performed; since if the administration paper be regarded as
a contract, the same laws of interpretation are to be applied
to it as to other contracts ; and if, on the other hand, it be
taken as a record of usage or custom, the custom ( if the

terms of the instrument be clear) may be assumed to be
recorded with ail the incidents which are admitted to attach
to it, and no new incidents not mentioned in the record

ought to be imported into it, unless it be the manifest intent
of the parties that they should he."5 Again. in Abdullah
Khan v. Amtran the same Conrt ruled that if the condition
in the wajib-al-mz had been that “ Shufa shall prevail in
this village," without any further speciﬁcation, it might have
“been that all the conditions requisite under the Mahamma
dan iaw wonld have been incorporated by implication, but
0 0n the subject of the authority of the wajib—al-arz see above at pp.

at 82.. 129
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this is not the case when the condition is that the intending
seller shall offer his land to certain classes in succession
before alienating it to an entire stranger.—( 1. North West
High Court Reports, 10. 274-. ) Under such a clause as that
in Abdullah Khan's case, if a person, without unreasonable
delay on having the offer made to him, assent, or if, without

unreasonable delay after hearing that a sale has been made,
he come forward and claim his right to pre-emption, he is
entitled to have it decreed, albeit he may not have complied
with all the conditions requisite in a claim of pre-emption
under the Mahammadan law of Shufa.—-Koula Pat v.
Maharaj Dhobi.—-( 1. North West High Court Reports, 19. 278.)

In Shiv Lall Sahu v. Shaikh Ramzani the Agra Court
An ea: maﬁdan- may
not possess pre-emp ruled that where a plot of muaﬁ land in a village had been
tive rights in the

vtllage.

resumed at Settlement, when it was arranged that the
revenue assessed on it should be paid through the zemindars
of the village, the holder of the chuk, who was not a party to
the wajib-al-arz, did not by virtue of his chuk-tenure become
a co-sharer, that consequently the alienation of his land was

not an alienation of a share in the terms of the wajib-al-arz,
and therefore the chuk holding neither conferred on its
owner a right of pre-emption, nor was it subject to such a
claim in the event of being alienated by its present posses

sor.—( 2. North West High Court Reports, p. 35. )
The wajib-al-arz
contains all the
qualiﬁcations in the
pre-em/ptor which
the Court can con
Bider.

In Bhula v. Illa/rammed Baksh, the seller gave a pre
ference to K over the plaintiff, although both K and the
plaintiﬁ' were pattidars of the mortgagor and owners of ﬁelds
adjoining the mortgaged ones, while the plaintiff was in
addition of the vendor‘s caste. As the preference however
was not opposed to the village papers it was upheld and the
pre-emption claim dismissed.-( 1. Punjab Record, Case No.
41. )

The pro-emption clause in an administration paper is
applicable to sales by Government of the property of a con
if;conﬁscated r0 vict whose estate has been conﬁscated—Collector of Fatah
The wajib-al-arz

a

lies to sales of

Pertll of ‘1 comm" par v. Sauyad Yad Ali.--( 1. North West Htgh Court Re
ports, 19. 88. )
Pre-emption

in

usufruetua/ry 'mort

gages.

With reference to the existence of a right of pre
emption in the case of usufructu-arg mortgages, under the
special law of this Province, there is, or has been, some
slight obscurity. The Code, following in this respect the
Mahammadan law, recognizes no such right in case of mort

Fin.

Circular

No.41 of 1856.

gages or other temporary transfers, but on August 6th 1856,
the then Chief Commissioner authorized “the extension
of the principle of pre-emption to all cases of usufruotuary
mortgages, in modiﬁcation of para. 7 of the late Board's
Circular No. 28 of the 3rd May 1852, which para. exempted
mortgages and temporary transfers from the operation of the

PUNJAB
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ordinary rule. The object of that Circular was, the Chief
Commissioner observed, to secure the integrity of village
communities, and that with reference to the nature of those

mortgages and their liability to be converted or merged into
permanent transfers, and to the general circumstances of
such transactions, it is necessary to apply the restriction to
them also for the preservation of the village unity and in
tegrity." This Circular has not however apparently the
force of law under the Indian Coun'cil’s Act, and has been

silently over-ruled by the Chief Court in Gulab v. Waz-ira,
where it was held that the right attached to permanent
transfers only.—( 2. Punjab Record, Case No. 87.) See too
3. Punjab Record, Case No. 98.

But the right will be re

cognized in the case of mortgages, if it be so provided in the
wajib-al-arz.——( 4. Punjab Record, Case No. 4. )
In pro-eruption
In pre-emptive claims, eﬂ'ect must be given to the plain
claims rights are
words of the wajib-al-arz, without reference to their real or not
to be set aside
supposed beneﬁcial or detrimental effect in particular cases ; from considerations
hence if the pre-emptor be a proprietor of the village and as regarding the scope
such entitled to the right claimed, his suit is not to be re of the rule.
jected because he may have made his way into the proprie
tary body by purchase, and may be of a different caste, and
at bitter strife with the other members of the community.
—Bansi Lall v. Bansi and others.—( 4. Punjab Record, Case

No. 4. )
If the property be offered in sale to a party and refused A party who has
by him, the party so refusing cannot after it has been sold once refused to pur
to some one else turn round and claim the right he had chase cannot after
turn round
before declined—Shiv Tahal Singh v. Mussumat Ram Kour. wards
and claim pres-emp

—( Sutherland’s Civil Rulings, for June 1864, p. 311. )
‘

tiun.

When property is sold by public auction at a sale in
Pro-eruption in
execution of decree, and the neighbour or partner has an auction sales.
opportunity to bid for the property as other parties present
in Court, the law of pre-emption cannot apply to such sales.
——Abdul Jabel v. Khelat Chandra Ghose.—( 1. Bengal Law
Reports, Civil Appeals, p. 105.) A contradictory decision
will be found in 5. W. Reporter, Cwil Rulings, p. 170.
That the former is however the sounder view is I think
supported by the language of Section 14 Act XXIII of
1861, which when giving aright of pre-emption in cases
in which a share of a Pattidari estate paying revenue to G0—
vernment is knocked down to a stranger provides however
that the claim is to be made on the day of sale.
“ The right of pre-emption," writes Mr. Cust, “is an
Proof required to
accessory right of property described in the Punjab Civil Code. establish the custom
Unless it appear among the conditions of the Settlement, a of pre-emption.
party whose claim to the right of pre-emption depends upon

local custom must prove the custom to have been in force in

Pan-EMPTION-
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the particular village in which the disputed property is
situated, not by vague assertions or mere presumptions, but by an
enumeration of instances supported by evidence. The principle
is not defended on any economic principles, but is maintain
ed for social and political reasons.* The reason why it is so
little heard of under native rule is that a stranger would
have never dared to shew his face in a strong co-parcenary
village; it Would have cost him his life.”——( Oust’s Revenue

Manual, p. 28. )
Ame
non Ma
hamma no there
must in general be
a. distinct plea. of
custom.

Where a Mahammadan claims a right 'of pre-emption
against a Hindu, there must be a distinct plea of custom re
corded as a plea of fact.—Hnbibul lIossa-in v. Deohenandan.—
(Sutherland’s Civil Rulings, for February lSGl, p. 74-.) See

also 6. W. Reporter, Civil Rulings, p. 250, where the par
ties were Hindus and Christians.

Owing however to the

comprehensive language of this clause of the Code, these

precedents Would not in the Punjab apply to pre-emption
claims to village lands.
Precodmls to es
tablish the custom.
should be concor
dant.

Conﬂicting decisions of the Local Courts cannot be held
as establishing the existence of a pre-emption custom in any
district, although a series of concurrent decisions of such
Courts might if they had always taken but one view of the

question.——( 1. W. Reporter, p. 234.)

So where the Lower

Appellate Court had held the existence of the custom proved
by two judicial decisions at an interval of ten years, the
Calcutta Court declined to interfere on special appeal, re
marking that “ these proceedings are good evidence in a
matter of public interest, such as the existence of a custom
of this nature, and such a case forms a well known exception
to the usual rule which excludes res inter alios acta ( Taylor
on Evidence, Section 1&96 ), and had a large number of such
instances been produced, there is no doubt whatever that
the Judge would have been justiﬁed in his ﬁnding. That
the instances are only two in number may be an objection to

the weight of the evidence, but we cannot say they are no
evidence at all, and the Judge's ﬁnding on this point must

therefore be conﬁrmed.”—-ll[adlmb Chandra Nat/i Biswas v.
Tomi Bewah.—( 7. W. Reporter, Civil Rulings, p. 210. )
" " The conveyance of landed property is doubtless somewhat clogged by
this rule, and it may be diﬂicult on economic considerations to defend such
restrictions, but the rule is an ancient one and endeared to the rustic popu—

lation ; and for social and political reasons, for the sake of preserving the
integrity of viliags communities, it is thought ﬁt to place in their hands a

power of checking the intrusion of strangers.

To prevent quarrels between

neighbours, the same rule has been extended to cities where the custom of

preemption may be known to prevail, curl also to joint undivided properties,
n order that strife may not be unnecessarily introduced into families. But
the rule is only applicable to permanent tmnsfers. in order that money may
circulate freely. that capital may be invested easily in lauded securities. and
that land-holders may procure loans, and keep running accounts with the
bankers it is deemed advisable to leave temporary transfers unfettered.”—
( Commentary on the Punjab Civil Code. )
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Where the right of pro-eruption among Hindus is re

Rules and restric

tions of Muhamma
cognized on the ground of local custom, the rules and res dan
law generally
trictions of the Mahamxnadan law are applicable to claims applicable when the
of that nature, as the rights originate in the Mahatnmadan custom
"eva'lll
1aw.--( S. D. A. Sal. Rep, 25th July, 1843. ) This ruling among Hi1: us.
seems however to require in order that it should be accurate
the addition "unless the investigation shows that those rules

and restrictions have been modiﬁed or ignored by the com

mon usage." See above, p. 358.

“ The difference between the rules [in this Code] and

Extract from the

those obtaining in the older Provinces is this, that in the Commentary.
latter there are no means of ﬁxing an equitable price. The
maxim of pre-emption is therefore easily frustrated by the
seller imposing an exorbitant price, which even the proposed
purchaser is not expected to give.”—-( Commentary on the
Punjab Civil 00418;)

(FINANCIAL BOOK CiRCULAR N0. XXII or 1863.
To
An. Commssronsns AND SUPERINTENDENTS,

PUNJAB.

Dated Lahore, 29th July 18635
" Cases having recently come under my review,- in which
bona‘ﬁde prices offered for land have been over-ruled by
award of a Panchayat, in favour of parties having the right
of pre-emption, and lower prices ﬁxed in lieu of them; I

have the honor to direct your attention to the terms and
Spirit of the late Board's Revenue Circular No. 28 of 1852,
and, with the sanction of Government, to offer the following
remarks thereon.
2.—It is by no means the intention of that Circular, to
prevent preprietors of land from obtaining for it the legiti
inate value which may accrue to it from the ordinary opera
tion of the laws of supply and demand, but merely to pre
tent transfers being effected to strangers, against the wishes
of those having prior claims to purchase, by the fraudulent
oﬂ'er on the part of such stranger of a ﬁctitious price, which
is in excess of the real value of the land, and which he has

himself no real intention of paying.
3.—The Circular in question directs that the “ price,
unless privately agreed upon, shall be ﬁxed by the Revenue
authorities”—and although it further directs that they shall
be “ aided by a valuation committee of three assessors,” yet it
in no way restricts their discretion, and it must therefore be
considered competentto the Revenue authorities, and in
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deed their obvious duty, to over-rule the opinion of such

assessors, if considered by them opposed to the spirit and
intention of the rules laid down ; and to decide according to
their own judgment. The expressions employed in Section
XIII, Clause XI, of Part I of the Punjab Civil Code, which
says that the Revenue authorities will cause the price to be
“ ﬁxed by a valuation committee,” has direct reference to

the Board’s Circular above quoted,- and cannot in any way
affect the position or powers of the presiding Revenue
authority, as a member of the committee. Adopting this
view, it seems clear that the most prudent and proper course
must always be to consider ﬁrst with the aid of the assessors,
the price which is stated to have been offered; and if it be
determined that the price in question is ofered bondﬁde, and will
without doubt be paid if the sale be completed, that price should
an no account he set side.

4.—In the event of the ofﬁcer presiding in the Revenue
Court over-ruling the opinions of a majority of the assessors,
on this or on any other point,v it will of course be incumbent
on him to record in full the grounds on which he has done
so.
5.~—If the District Ofﬁcer see reason to doubt the good
faith of an objector, claiming right of pre-emption, it will
be optional with him to require that the amount of purchase
which is deemed to be fair, be brought into Court before the
sale to the ﬁrst proposed purchaser is quashed.”

Alteration of slip
'ulated price.

It would thus appear that the innovation introduced
by the framers of the Punjab Code into the law and practice
of pre-emption is, that where it appears that the price nomi~
nally ﬁxed on by the buyer and seller is a ﬁctitious one,
means should be taken to ascertain an equitable selling price,
but that the seller should under no circumstances be com-'
pelled to take less than the original purchaser would have

paid had the sale not been interfered with. A different
view however has unfortunately been taken by the Chief
Court in Mussumat Hamidnnnissa v. Muhammad Akbar.
There, the Court remarks, “ the general law of pre-ernption,
based on the Mahammadan law, requires that the pre-emp
tor should pay for the property bought the original price for
which it was bond ﬁde agreed to be sold before pre-emption
was claimed. This is altered by the Punjab Civil Code,
which in Section XIII, Clause 12, directs the Court to ﬁx

the price with the aid of a valuation committee composed of
three arbitrators, two appointed by the parties ( one by
each) and one by the Conrt.”—( 3. Punjab Record, Case No.
83. ) Now, with much deference to the opinion of the
learned Judges, I think it may be shewn that, apparently
by an oversight, they have mistaken the dogma of Mahame
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madan law* on the question, and consequently have mis
stated the change eﬁ'ected by the compilers of the Code.
So far from Mahammadan law requiring the pre-emptor to
pay only the original price “ for which it was hand ﬁde agreed
to be sold," one of the legal devices by which the right of
pre-emptiou may be defeated “ where a man fears that his
neighbour may advance such a claim" is thus stated by
Macnaghten: “ he [the seller] may in the ﬁrst instance
agree with the purchaser for some exorbitant nominal price,
and afterwards commute that price for something of an
inferior value; when, if a claimant by pre-emption appear, he
must pay the price ﬁrst stipulated without reference to the subse
quently commutation."—( Maenaghten’s Principles of Hindu and
Jllahammadan Law, I). 206.) See too, Baillie's Digest, pp.
503—506. where this and other like devices are given, such

as a double gift. It is true that the Mahammadau doctors
stigmatize these devices as abominable, but what is to the
point is, that the valid doctrine is that the eifect of the

device is not cancelled. The true position is, therefore, it
would seem, that the pre-emptor must pay according to Ma
hammadan law. any price however palpably ﬁctitious which
had been agreed, or let the purchase slip through his ﬁngers;
while the Code provides that when the price is shown to be
a nominal one merely, he shall have the property on pay
ment of a fair and equitable price.
The right of preemption is not lost by the claimant
demurring to the price, if he have expressed his willingness
to give a fair price.—-Biria v. Barkat Ali.—( 1. Punjab Ite
cord, Case No. 7 4.)
No consideration that possibly if the pre-emption claim
The Court must
be established, the sale may go off, must be allowed to go into the question
relieve the Court of the duty of going into the question of the of the price always
if it be disputed.
price, and for this purpose both the original parties to the
sale must be impleaded; since “it may be that the party
claiming pre-emption might be unwilling or unable to pay
the ﬁxed price; either event would be fatal to his claim ; and

the parties to the sale which is impeached have a right to
. It is true that in the Regulation Provinces, the Courts, shocked possi
bly by the puerility of the evasion devices of the Malinmmadan law, have
allowed pre-emptors to impugn the correctness of the price stated in the
conveyance, and to shew that the property had been sold below the stated
price.-—( Sutherland’: Civil Rulings, for June 1864, p. 804; 7. 1V. Reporter,
pp. 211, 486.) But with regard to the authorities quoted in 7. 1V. Rs
porter, p. 211, it would seem that they relate to the price paid, and not to
,whether it were subsequently commuted. or the following clause in Macnagh—
ten would be senseless. And the extract from the Commentary shews that the
change from the practice of the older Provinces was thought to be one of

procedure merely. lhave met with no cases in the Regulation Courts in
which a bondﬁde price however high was set aside; indeed, iffrom any cause
the purchaser be willing to give a fancy price. it is a grevious addition to the
‘evils of pre-emptiou to deprive the seller of this chance.
'
'
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have the price settled in this suit, that any default on the
part of the plaintiﬂ' may be established."—Lekhraj v. Devi
Chand.—( 3L Puiy'ab Record, Case No. 35.)
Avaluat-ion com
mittee must be ap
pointed.

.“ The provisions of the Code requiring the price to be
ﬁxed through the instrumentality of a. valuation committee
must be followed with a reasonable decree of exactness.”
It will not therefore be sufﬁcient to strike an average from

the price of contiguous land, or to take an average of what
witnesses state to be value of the land in dispute—Mus
sumat Hamidmmissa v. Mohammad Akbar.—( 3. Punjab
Record, Case No. 83. )
Pre-empiion rules
of strict law.

There must be a
complete sole.

The following canons of Mahammadan law regarding
pre-emption may prove useful, it being borne in mind that
the only cases in which they are applicable without further
enquiry is in suits relating to property in-non-agricultural
communities among parties who are all Mahammadans (see
above, p. 355) In claims based on local custom it is open to
the litigants to deny that any particular rule is incorporated
into the custom.
I. Pre-emption only takes places when there is a sale
or barter of realty, and not in cases of gift ( see Sutherland's
Civil Rulings, for May 1864, p. 239, ) even where the donor
has received a consideretion for his gift, if such consideration v
were not expressly stipulated for; nor in cases of inheritance
or bequest.—-( Baillie‘s Digest, pp. 471—478,!) Neither does
the right arise when the sale is ﬁctitious or or a temporary
purpose only.—( 2. W. Reporter, Civil Rulings, p. 78.) So
in a case before the Agra. Court it was held that a. gift was
not necessarily converted into an hith bit iwaz because
the deed of gift set forth, not so much by way of consider
etion, as of motive for the gift, that the donee had been a
dutiful son, and ensbled his father to redeem some mort

gaged property.—( 4. North West High Court Itqports, p. 237.)
No pregemption
in. cases of leases.

II. Neither does it arise when the alienation is effected
by a, lease in perpetuity, however small the reserved rent
may be.—Muruli Ram v. Hart Ram.—-( 8. 17. Reporter, Civil
Rulings, p. 106.)

Preyemptin'n does

III. The right of pre-emption does not accrue until
there is a. cessation of all right on the part of the seller.—
(Baillie's Digest, 12. 472. ) Where therefore the bill of sale
was actually written out and signed by the seller, but before
the deed had left the vendor’s hand or anything had been
done by the vendee, to signify his acquiescence in the pur

not arise till the
vendor's title has
determined.

chase, such as payment of the price, entry into possession, the

sale was held to be incomplete, and the pre-emption claim
was void, when at this stage the principals went back from
their inchoate contract.—Mussumat thiuhnissa Begum v.

restlessness]
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Shaikh Rastam Ali.-( Sutherland’s Civil Rulings, for May
1864, p. 219.)
IV.

Hence too the Calcutta. Court has ruled that no

N0 preemption

right of pre-emption can arise on a mere conditional sale or in a mortgage so
mortgage, while any right of redemption remains in the long as it continues
mortgagor.—( 2. W, Reporter, Civil Rulings, p. 215.) See such.
too, Vol. 6. Civil Rulings, p. 116; Vol. 10. Civil Rulings, p.
246; and 4. North West High Court Reports, p. 251.

A con

trary and apparently less correct rule has been laid down
by the late North West Saddar Court that one who has the

right of pre-emption may assert it either at the time of
making the mortgage, or when the conditional sale comes

to be made absolute.—-_( Maopherson on Mortgages, 1;. 240. )
V.

When either houses, or small holdings of land

Pre-emption'con

make parties in fact such near neighbours as to give a claim ﬁned to small plots.
on the ground of convenience and mutual servience, the
claim in right of pre-emption will lie. But this principle does

not apply to large estates which are not in fact such that
any real vicinage of the proprietors results—Erin“): Kuer v.
Shaikh Amaud Ali.—( 2. W. Reporter, Civil Rulings, p. 261.)
See too, Vol. 8. Civil Rulings, p. 413.

Again, in Abdul Azim

v. Khondkar Hamed Ali, in which pre-emption was claimed
in regard to a. holding of about of 90 beegahs, almost sur
rounded by the plaintiﬂ’s land, but which was a separate

estate paying revenue to Government,
recognized the principle, Lock J.

the High Court

observing that “it is

robable that originally the right of re-emption extended
only to houses, gardens and small plots of land; and this
view is supported by the illustrations of what may be the
subjects of pre-emption as given by Baillie, but in looking at
the Hidugu we ﬁnd it stated, at p. 591 of volume 3, that
shufu. takes place with regard to all lands or houses. It
had been stated in a previous part of the paragraph that,
according to the doctrine of shufu, nothing is subject to
shufu. but what is capable of being divided, but the Prophet
held dilferently ; and, adds the writer, “ besides, according

to our tenets. the grand principle of shufa is the conjunc
tion of property, and its object to prevent the vexation
arising iron: 3. disagreeable neighbour, and this then is of
equal force whether the thing be divisible or otherwise."

The writer of the Hiduga then assigns the reason why the
right is not applicable to moveables, because of the saying

of the Prophet, “shu-fu affects only houses and gardens,"
and “ also because the intention of shufu being to prevent
the vexation arising from a bad neighbour it is needless to
extend it to property of a moveable nature." Looking at the
Chapter on Shufa in the Hidayu the right appears to be
limited to parcels of land, houses, &c., and does not con‘

template the right to purchase a separate estate, because a
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part of it is conterminous with that of the shufee. It is true
that a person may have a bad neighbour, as a zemindar,
and so suffer as much vexation from him as from a bad
neighbour next door, or holding the next ﬁeld; but still it
appears to me that the law was intended to prevent vexation
to holders of small plots of land who might be annoyed by
the introduction of a stranger among them.”—( 2. Bengal
Law Reports, Civil Appeals, p. 63. ) But where the manorial
rights remained common, although the estates had been
severed, the same Court held that the right of pre-emption
remained to one who was still a partner in the immunities
and appendages of the land.—-( 10. W. Reporter, Civil Rut
ings, p. 314. )
Classes entitled!“
VI. The right of pre-emption appertains to the following
pre-emption.
classes in succession :ﬁrst, to the shureeh or partner in the
substance of a thing; secondly, to the khuleet or partner in
its rights ; and thirdly, to the neighbour. What persons come
under these classes are shewn in detail in Baillie's Digest,

pp. 476—480. They are not given here, as it appears doubt
ful whether the distinctions have not become obliterated by
local custom, or local ignorance rather, in this province.
The passage is however alluded to as authoritative in a
Calcutta case in 2. IV. Reporter, p. 47, and Vol. 8. p. 3.
And in Kung Bahuri Lall v. Girdhuri Lall the Calcutta
Court held that a party who distinctly used in his claim the
Mahammadan term showing that he claimed his right as a
co—partner, ought not to be allowed to travel beyond his
plaint and seek to obtain a decree by right of viciuage.—
( 10. Reporter, Civil Rulings, p. 189. )
_
“gaming?

There mustat be
on the part
the
shufee,VII.
or pre-einptor,
the ownership
time of the purchase,
in theof pro

pertyfromwhic he perty on account of which he claims pre-emption in the
05mm hi8 Tight- property sold; so that he has no right, if he be only a tenant
of the property, or have previously alienated it, or converted

it into a mosque.-( Baillie's Digest, p. 473.)

See also 8.

W. Reporter, Oivil Rulings, p. 437; Vol. 9. Civil Rulings, p.

455 ; 2. Agra b’addur Court Reports, p. 406.
P ,tmedanoztehdo
madam-

,1 whomVIII.
It is not
necessaryhethat
the persons by or Baillie’s
against
the right
is claimed
Mahammadans.—-(
Digest, p. 473. )

But in such cases, see above p. 358.

mutability of
IX. Respectability of character is not a condition of
character is not a. the right; a. prostitute therefore can enforce a. claim to
"‘8un 17" the pre-emption.—Mussumat Purina. v. Jagannath.-—( 1. North

’hufee-

West High Court Reportsrp- 236- )
three

X. demands
According
to strict law a pre-emptor must make
to establish his right: viz., tulub moowa—

'16- three

thubut, or immediate demand; tulub ish,had or tulub tukreer,

Pate il‘élbtt‘i‘i." 1
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or conﬁrmatory demand ; and tulub tumleek, or demand by
litigation. By tulub moowathubut is meant that when a
person who is entitled to pro-emption has heard of a sale,

he ought to claim his right instantaneously, whether any one
be by or not, and if he remain silent the right is lost. By
Tulub ish,had is meant a person calling on witnesses to attest
his immediate demand; this demand must be made in the
preSence of the purchaser or seller, or of the premises which
are the subject of sale. If at the time of making the tulub
moowatlmbut, the shufee were in the presence of the vendor

or vendee or of the premises, and then called on witnesses
to attest his immediate demand, it would sufﬁce for both
demands. Tulub tumleek is the bringing the claim before

the Judge to be enforced by him.—( Baillie’s Digest, pp. 483-.
485.) Although I believe these forms are almost, if not
quite, obsolete in the Punjab, much stress is laid on proof of
their performance in the Eastern Courts; see, inter alia,

Sutherland’s Civil Rulings, for March 1864, p. 117 ; Civil
Rulings,for May 1864, p. 219, where it was held that the
tulub ish,had may be made by an agent; 2. W. Reporter,

Civil Rulings. p. 215, where aFull Bench ruled that the
formal demands must be made after the vendor’s right had

ceased. and therefore if made when a conditional sale was
ﬁrst eﬂ'ected it was void; Vol. 5. Civil Rulings, p. 203; Vol.
6. Civil Rulings, p. 117, where the demand was held bad
when the pre-emptor instead of making it when foreclosure
was ordered waited to see the result of an appeal; Vol.
6. Civil Rulings, p. 173; Vol. 10. Civil Rulings, p. 119;
2. Bengal Law Reports, Civil Appeals, )1. 12, where the tulub
isthol was held to be bad because there had' been no
express invocation of witnesses, although certain persOns
accompanying the plaintiff had been casual spectators of
what took place. See too 1. North West High Court Reports,
12. 184, where the Agra Court ruled that when all the

parties are Mahammadans it is necessary that the three
formal demands should be made.

Perhaps in studying these

apioesjuris 0f the Calcutta Court it will be thought that the
learned Judges emulate the most acute doctors of Islam.
XI. There must be no acquiescence by the pre-emptor
in the sale or its effect, either expressly or by implication, as
by his being employed by the vendor to negotiate the sale.—
(Baillie’s Digest, p. 473. )
XII. As a right of pro-emption cannot be claimed
previous to actual sale (2. W. Reporter, Civil Rulings, p.
216, and S. D. A. Sel. Rep. 22nd April 1848), so the
surrender of the right before the sale has place taken is not
valid.—( Baillie’s Digest, p. 500. )
XIII.

Where several houses are purchased by one

_

Pre-emplor‘a

right is lost by a .
quiescence after t
sale.

But not if it be
before sale.

Pie-emption when

pontract the pre-emptor may take one of them without the the property sold

ran-summit;
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cm“ of dive" rest, if his right apply to that alone, as if he be a neighbour
properties.

to one of the houses sold only; but not so, if his right
extend to all.—(Baillie's Digest, pp. 492, 493.) So in
Kazi Ali v. Shaikh Masiutullah, Where the plaintiﬂ' could
not show sufﬁcient cause for taking the whole of the lands
sold, his claim to purchase only a portion of them was held
to be bad.—-( 2. W. Reporter, Civil Rulings,- p. 285.) See
too, Vol. 10. Civil Rulings, p. 379.

Pre-emption when

XIV. Where one house only is sold, the pre-emptor

a. single property must take the whole or none; he cannot, for instance,

is sold.

demand that portion which abuts on his premises and
forego the rest; but when two persons together buy a house
in shares he may claim the share of one only.—(Baillie's
Digest, 12. 492. )

Pre-emption when
there are
vendors.

several

XV. But where there are two sellers, the pre-emptor
cannotclaim to take the share of one of them only.--( Bail

lie's Digest, p. 492. )

So in Abdul th/ur v. Mussunmt Nur

Baun, where some of the vendors were minors, the plaintiff
asserted her right to the whole purchase by demand and
suit, but on regular appeal, acting by the advice of the
Court, she withdrew her claim as to the shares of the

minors. The Calcutta Court, on special appeal, held that
this partial abandonment entirely invalidated the plaintiﬂ's
claim, as if she chose to enforce her rightof pre-emption she
was bound to take the bargain with all its advantages and

risks.—-( 1. Bengal Law Reports, Ciiil Appeals, p'. 78.)
XVI. A party whose right of pre-emption is common
A predemptor
claiming under two with others in the highest right under which he claims,
rights.

cannot take exclusively the whole bargain because he hap-'
pens also" to be entitled in another and inferior capacity ;'
thus, if A and B be both sharers in the rights appurtenant to'
the property sold, and A be also a. neighbour, he acquires
no exclusive right as against B by this fact, a sharer coming
before a neighbour, in the order of the pre-emptive classes.

—Roshan Muhammad v. Muhammad Kalim.-—( 7. W. Repor;
ter, Civil Rulings, p. 150. )
XVII. In Maharaj Singh v. Bhicha'h Lall the Calcutta
,Where there are
eweral pro-emptore Court held, on the authority of the Hidaga ( L 38, Chapter
in the same right

I, p. 566 ), that where there is a plurality of persons entitled

they take equally.

to the privilege of shufa, the right of all is equal, and no'
regard is paid to the extent of their several properties.—( 3.

W. Reporter, Civil Rulings, p. 71. ) See the same point
recognized in Vol. 7. Civil Rulings, p. 150.
XVIII. Where the purchaser is himself a coparcener,
Where the pur
no right of pre-emption' as against him can exist, since the

chaser is himselfa

share-r the sale i8 right can only be eXercised against stran ms or third parties
good.

_

and not against coparceners.-—Maheshi

Y. Christian._

Pa'iiﬁrifm
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(6. W. Reporter, Civil Rulings, p. 250.) See tOO Vol. 7.
Civil Rulings, p. 260.
XIX. Although the law allows the pre-emptor to bring A pre—emption
his suit at any time within a year from the time when suit "my be ("ought
possession was taken by the purchaser, there is nothing “36" Pei"); Pom"
to prevent his action being brought before, if the sale have mm W a 7"
been completed and the vendor's right extinguished.—
( Sutherland's Civil Rulings, for June 1864, p. 285. ) SO
where the pre-emptor had learnt that the owner of certain
property had contracted to sell it for a ﬁxed price and the
buyer had agreed to take it at that price, the Court held
that the plaintiff might at once proceed to enforce his right
of pre-emption, without waiting till the bill of sale had been
delivered or registered or payment made—Lakshmi Nara
yan v. B/timal Dass.—( 8. W. Reporter, Civil Rulings, p. 500.)
XX. All rights and privileges belonging to an ordiThe Tamra,
nary purchaser appertain equally to a purchaser under the enjoys a_ the right:
right of pre-emption.—-(r’lenag/zten's Principles of Hindu and o-{Mo’dmary 1""

Mulzammudan Law, p. 205.)

“we”

XXI.at the
It istime
not of
incumbent
on the
pre-emptor
to tender
. .
the price
making his
claim.—(
Baillie‘s
Digest notzil‘eenﬂpal;
p. 4258, quoted in 10. W. Reporter, Oioil Rulings, p. 211. ) When making his
See also Vol. 2. Civil Rulings, p. 10. So in Mussumat Punna chm"
v. Jagunnat/z, the Agra Court held that where there has
been an offer of payment by the pr'e-emptor, it is not neces

sary that there should be a tender of the sum in money.—
( 1. North West High Court Reports, p. 236. ) The ﬁrst
purchaser has however a vendor’s lien on the property, viz.
a right to retain the property until he have been paid the
. purchase money by the pre-emptor.—Dalbual Singh v.
llfahadeo Dutt.—( 2. W. Reporter, Civil Rulings, p. 10. )

Such purchaser is not liable to be charged rent or hire for
the time that the property thus remains in his hands, and
if he have sown the land the pre-emptor must wait for the
ripening of the crops.—( Builtie’s Digest, p. 496, quoted in
1. North IVest High Court Reports, Revenue Appeals, p. 30. )
XXII. A right of pre-emption once established and
The Com should
decreed cannot be annulled by non-payment of the purchase not ﬁx a time for

money within a time speciﬁed by the Court making the PWI'WiheP'fe'emP
decree. The Court has no jurisdiction to make an order tum money'
ﬁxing a time within which payment is to be made by the
pre-emptor, and thereby to annul the rule of Mahammadan
law, by adding to it a. proviso which might be incapable of
execution. On the contrary, the decree-holder may enforce
his claim to the bargain at any time within the period allow

ed by law for the execution of decrees.—Ahsan All Y. Saboki
Bibi.—( 10. W. Reporter, Civil Rulings, p. 53. )
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XXIII. Where the intermediate purchaser has made
improvements to the property, the pre-emptor must either
pay their value or cause them to be removed; where the
property may have been deteriorated by the act of the inter
mediate purchaser, the claimant may insist on a proportion
ate abatement of the price, but if the deterioration have

taken place without the instrumentality of the intermediate
purchaser, the pre-emptor must either pay the whole price,
or resign his claim altogether.—( Macnaghten’s Principles, p.

206.)
Disposal of the
XXIV. Acts of disposal by the intermediate buyer,
property by the as for instance, the gift, or letting of the premises, convert
ﬁrst purchaser is ing of them into a mosque &c., are liable to be cancelled by
voidabte.

the pre-emptor.-( Battlie’s Digest, 1:. 49. )
XXV. A pre-emptor having obtained possession and
Imprwements by
pre-emptor with a made improvements is not entitled to compensation, if it
defective title.

Punjab Govern
ment

Pre-e-mption

Rules.

afterwards appear that the property belonged to a third
person. He must then recover the price from the seller,
and may remove his improvements.—-( Macnaghten’s Princi
ples, p. 206. )

The following rules, which are merely declaratory of
pre-emption, are contained in letter N0. 1238 of Secretary
Government Punjab, dated 29th August 1860, to the address

of the Financial Commissioner.
When the sale has been completed the seller cannot with
draw from the sale on a pre—emption claim being put for
ward, although he may do so otherwise.—( See above, Rule

III.)
No person, who was a party to the sale, can turn round,
withdraw his own property and claim the right of pro-emp

tion of the remainder.—( See Rule XI. )
In Bahadur v. Moti Ram and Jiwan Ram, the plaintiﬁ'
claimed pre-emption of a shop sold by Moti Ram to the co
in order to baulk a defendant, and obtained a decree in the Court of ﬁrst
pre-emptor.
instance. On appeal to the Deputy Commissioner, the
Judge, after inspecting the houses, held that, although the
Lower Court had decided correctly, yet as the owner ex
pressed a wish to retain the property, if not sold to the then
appellant, Jiwan Ram, it was necessary to cancel the sale;
and adds that it was so done in his presence and the pur
chase money restored to the purchaser. On appeal to the
Chief Court, they observe—“ The simple question for our
determination in this case is, whether a pre-emptor who has
established a right to the pre-emption of a house on the
score of vicinage in a Court of law can force a sale to him
although both the vendor and the vendee, the original par
Cancel/ment of a

sale when completed

ties to the contract, elect to recede from the bargain and

PUNJA
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., clause 11.

annul the sale. The Court is clearly of opinion that he can
not, but as the vendor forced him to come into Court to
establish his right and contested it in Court, and he and the
vendor ( query vendee) did not determine on cancelling the
sale, till after the case had gone against them, equity requires

that he should obtain his costs.*-( 2. Punjab Record, Case
No. 39. )
In Hasan Khan v. Sultan Khan and others the Chief
Court held that a mere notiﬁcation by the owner of property
of his intention to sell, without any statement of the sum

Renunc'iation of

the right ofpro-emp
tion by a proceeding
which he wanted, is not sufﬁcient to cause limitation to run 'z'xnter altos before

against those who subsequently came forward as pre-emp sale.
tors ; a decision abundantly supported not only by the
language of Act XIV of 1859, and the limitation rules then
in force, but also, by the simple fact that the right of pre
emption does not arise until the sale is completed (see above,
rule III ). In the same case, the Court further ruled that
those of the plaintiffs who, in a former suit in 1861, for pre

emption of this very land, had ﬁled a deed withdrawing
their suit, and stating that Sultan Khan might sell when

' \Vith much respect to the Courts who have so decided. it may, perhaps,
he urged that this decision is not supportable 0n legal grounds. In the ﬁrst
place, it appears a mere confusion of terms to speak of the transaction as n

receding from the bargain or a cancelling of‘ the sale, as if it were nothing but
a maintaining of the status gun; on the contrary, it is clear that a complete
sale had taken place, that is, the. seller‘s interest in the property had passed
from him and accrued to the buyer, and therefore, the Court in reality sanc

tioned a sale back by the buyer to the seller, on occasion of which an incho—
ate right of prehemption a second time accrued to the plaintiff. But even if
this objection appear technical, it will be observed that the decision is ﬂatly

Opposed to the ruling of the Punjab Government of 1860, quoted in the text,
which, probably, by Section 25 Indian Council’s Act has the force of law.
The Mohammedan law too ignores such a means of bnulking the pre—emptor,
an argument of no little weight considering the devices for the purpose re—
cogni'rcd by that system. Again, the period for preferring such a suit is now
extended to one year from the purchaser’s taking possession; if then a pre
emptor come forward after eleven months, will the seller have still such an
interest in the premises which he had parted with nearly a year before, that
he may demand them back, because he objects to the claimant, for that the

ﬁrst purchaser will object to him is certain to be the case.

But it is obvious

that a seller cannot have a stronger case against a pre-emptor who comes
forward as soon as the sale is completed than he has against one who waits

until the time allowed by law for preferring his claim has well nigh expired,
unless the maxim vigilanlibus et non dormentibus jura subservient is to be
reversed. The view contended for in this note is further supported by a
decision of the Calcutta High Court, likyro Ram v. Jlmsumat Ladun, in which
that Court reversed the decision of the Lower Courts, and upset the claim

for pre-emption, on the ground that the sale was not completed, and the ven
dor’s right was not extinct, at the time the buyer and seller annulled the

sale by a petition to the Registrar.— -( 8. W. Reporter, Civil Rulings, p. 255.)
So too, Sutherland’s Civil Rulings, for May 1864-, p. 219, noted above 3
while in Paluaram v. Sham Lall Sahu the Cnlcuttu Court expressly ruled

that a resale, admittedly made subsequent to the suit brought by the plaintiff
to enforce his right of pro-emption, cannot destroy the right of pre—emption
of the plaintiﬁ' in the property.-—-( 7. 1?. Reporter, 0M6 Rulings, p. 206.)
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and to whom he liked, were barred by this former deed.*(2. Punjab Record, Case No. 60.)

12.—-If a sharer in any joint undivided pro
perty, not land, he desirous of permanently trans
ferring his share, the right of pre-ernption will
pertain to the co-sharers, and may be enforced by
the Courts. If in any town, city or village, or in
any mohula, ward, or sub-division thereof, the cus

tom of pre-emption may be known to prevail, it
may be enforced under the same rules as in the
co-parcenary communities. The Court will ﬁx the
price with the aid of a valuation committee, com
posed of three arbitrators, two appointed by the
parties (one by each) and one by the Court ; the
preferential right between contending claimants
will be determined by the Court, with reference to
vicinity, relationship, or the merits of the case.
See notes under the previous clause.
. This decision seems not only opposed to Mahammadan law (see above, Rule
XII), but it appears equally at variance with the principles of English law, as
there does not seem to have been any good consideration to support the
agreement. So far as the pre—emptors in 1861 engaged not to oppose the then

purchasers, their relinquishment of their alleged rights would support the
dismissal of their suit, and as a resjudicata would be binding against then;
but when they proceed to abandon their claims against any possible purcha
ser, they were inserting snrplusage entirely beyond the scope of the subject
matter then before the Court, and which, therefore, the Court could not
ratify, Of course, if it could be shewn that Jumal Khan had purchased
relying on this disclaimer, the decision would be in accordance with the doc—
trine laid down in Gregg v. Wells, and perhaps this fact appeared on tha

proceedings though not alluded to in the judgment.

CHAPTER XIV.
.PUNJAB CIVIL cons.
SECTION XIV.
Mortgages.

In the event of a simple mortgage, where the
mortgagee enjoys the proceeds of the property in
payment of a debt, the mortgagor is, ordinarily,
at‘liberty to redeem the property, when the amount
of the debt with interest shall have been liquida
ted, either by a cash payment, or by the usufruc
tuary proﬁts of the mortgage. But the mortgagee
may continue to hold and enjoy the property until
the obligation is discharged. The above rule,
however, will only take effect in the event of the
particular mortgage being unaccompanied by any
special
agreement
between
the parties,
or inbeing
the
event of
transactions
of i this
nature not
regulated by any local custom. If, for instance,
the parties should have agreed that the usufruct is
not to affect either the principal or the interest, or
that it is to be regarded only as payment of inte
rest; or if such should be the ordinary conditions
of a mortgage by the known custom of that

vicinity, then the Court will decide accordingly.
It may be convenient to call attention to the difference

Nomenclature

of nomenclature adopted in the Code, and that used in a adopted in the Code.
very well known work, Macphersan on Mortgages. The
“simple mortgage” of this clause is the “usufructuary
mortgage " of Macpherson; the “collateral mortgage” of
clause 2 is his “ simple mortgage ;" while the “ mortgage
by conditional sale" of clause 3 alone has the same name

in both works.
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If by the terms of the simple mortgage, the mortgagee
Personal liability
"f’he mortgagori'm is to look to the usufruct of the land for the payment of both
simple mortgage.
principal and interest, the mortgagor is not personally
liable for the payment of either, in the absence of any
special agreement that he should be so [or of any well
known local custom to that effect
If however the appli
cation of the proﬁts be expressly limited to the liquidation
of interest, there is little doubt but that the mortgagor is
personally liable for the principal.—( Macphersma on Mort
gages, p. 11.)
Morlgagar must
give and secure pos
session to the mort

gagee.

Or the mortgagee
may at once recover

his money.

Unless he have
tied himser down to
sue only for posses
sion of the land.

It is the duty of a mortgagor who has covenanted to
put the mortgagee in possession to do so at once, and to
secure his quiet enjoyment during the term agreed on. And
amortgagor who refuses or is unable to give, or secure,
possession to an usufructuary mortgagee renders himself
liable for an immediate action for the recovery of the money
advanced, with interest; and this too in cases in which
otherwise the debt would not have been recoverable until
after the lapse of a speciﬁed period. If therefore the mort—
gagor wrongfully oust the mortgagee, the latter may sue for
the mortgage debt, and is not restricted to a suit for pos
session, since the mortgagor having committed a breach of
contract cannot enforce fulﬁlment from the mortgagee of
what was to be performed on his part in regard to the
breach.—( ﬂIacp/wrson 0n Mortgages, pp. 120—122.)
Where however it is the expressed intention of the
parties that the land, and the land only, shall be the source
from which the mortgagee is in any event to be paid, he
must bring his suit for possession in the ﬁrst instance.
The terms of a mortgage deed were that the surplus proceeds
of a certain taluqah should be applied to the extinguishment
of the mortgage debt, “ and that in the event of the non
fulﬁlment of this condition the mortgagee might sue to obtain
possession of the estate.” It was held that the mortgagee
could only avail himself of the relief expressly provided for
him in the deed, and sue for possession.

So in another case,

the mortgagee, who was put in possession, was to keep a
certain portion of the usufruct in lieu of interest, and this he
was to continue to do until the mortgagors came forward,
and paid off the principal in one sum. The mortgagee after
being in possession for some years voluntarily gave it up,
and brought a suit on his mortgage deed for principal and
interest. The Court decided however that so long as he
received the speciﬁed sum from the usufruct, he had no
right to complain, or to ask for his principal until such time
as the mortgagors chose to pay it off.—-( Macpherson on
Mortgages, pp. 123, 124, and 108.)
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A usufructuary mortgage of lands was executed in 1846,
The mortgagee
but the mortgagee did not enter into possession: subse- ca’lnotrecove; "18.3""

quently, however, he sued for entry, and the Court held he

11:3;

was entitled to mesne proﬁts from the date he commenced ml, of possession;
litigation, as from that time he was kept out, not as before

by his own laches, but by the mortgagor's wrongful act.—
Lakslzmi Narayan v. Ramappa C/zaklcira.—( 1. Sta/ces’ Madras
Reports, 17. 70. )
The Government revenue is a charge upon the land out Payment of me.
of which it is payable, which takes precedence of all other nue dues
claims, and consequently a mortgage does not pledge any
thing more than the receipts in excess of the revenue due
in respect of the lands mortgaged. It is therefore primd
facie the duty of the person in possession to pay the revenue,
and unless this presumption be rebutted, any loss consequent
on the non-payment must be borne by him. Hence a
usufructuary mortgagee, who while in possession allowed the
Government revenue to fall into arrears, in consequence of
which the Collector farmed the estate for some time, was

held responsible for the proﬁts of the term during which the
Collector was in possession. The mortgagee has however no
personal claim against the mortgagor while he remains in
possession for revenue so paid, although such claims will be
credited to him in adjusting the accounts between them ; *
neither can he recover them by a separate suit while he
remains in possession.—( Macpherson on Jllortgages, pp, 103,
257. ) An immediate suit during the continuance of the
mortgage would, however, it may be presumed, lie to recover
such payments, when made in consequence of the mortga
gor’s neglect, if the contract expressly bound the latter to
pay. Money so paid with the bona‘ﬁde intent of protecting
the property from sale will be recoverable even if the
mortgage prove invalid, if they be sums which the mortgagor
was legally bound to pay to Government and which he did
not pay because it was recovered from the other party.—

Badaum, Itour v. Sital Prasad.—( 5. W. Reporter, Civil Rul
ings, p. 126.)
When land is mortgaged as revenue-free, which during Land morlgaged
the mortgagee's possession is assessed with revenue, the aslakhiraj and sub
mortgagee acquires alien on the estate for the sums paid sequenlly assessed
by him in discharge of this unforeseen due, in addition to
the principal, which otherwise by the terms of the contract
was all that would have been recoverable.—Narjun Saba v.
Shah Maziruddin.—( 3. W. Reporter, Civil Rulings, p. 6. )
' “ It is a denial of justice for the Judge to lay down that the mortgagee
in paying the Government revenue to save the estate mortgaged to him has
no claim on the mortgagor for his inches in not paying the revenue which
under the mortgage deed he was bound to pay."-Gour Chand Shah v.

Jamal Raza.—( Sutherland? Civil Rulingr, for May 1864, p. 209.)
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{t mortgagee "0Although sales for non-payment of revenue are fortu
‘Iumgg "'8 _ 1"?” nately almost unknown in the Punjab, there seems little
ifiefgoZZZr;nn} doubt but that when a mortgagee in possession allows the
revmwimenmmulzy revenue to fall into arrears with a view to the land being

caused by himself put up for sale, and his becoming the purchaser of it, and

ﬁg,“ 7'81“; '0 bet“ he does so acquire it, that he ought to be regarded merely
gagoiffor e "‘0' ' as a trustee for the mortgagor, as he has been held to be on
more than one occasion by the late Calcutta Supreme Court.
“ Upon such a purchase,” observed that Court in Rajah
Ujurlaram Khan v. Auslmtush Deg and others, “ a Court of
Equity on general principles will fasten a trust, and hold
that the mortgagee, subject to the repayment of the amount
due on the mortgage and of his expenses properly incurred
is a trustee for the mortgagor.”—( Maophcrson on lilortgages,
p. 107.) See too the case of Sidhi Nazir Ali Ii’lzan v.
Uﬂuuliaram Kltan.—(Sutherland's Privy Council Judgments,
p. 635. )
Interest realizable
In a simple mortgage where no special rate of interest
from ""1 mfﬂwl- is stipulated for, the presumption is that the parties at the
time of the mortgage intended the usufruct to cover the in
terest; and the fact that the proﬁts may have turned out to
'
be triﬂing will not in itself entitle the mortgagee to claim
additional payments by way of interest.—( Macphersml on
Mortgages, 1;. 39. ) So, conversely, if the usufruct of the pro
erty be by the terms of the agreement to be enjoyed in lieu
of interest, the mortgagee’s having had possession will not in
any way lead to an inference that any portion of the debt
save the interest has been paid off from the usufruct.-—( 10.
W. Reporter, Civil Rulings, p. 301. )
If interest be not
Where the conditions of a simple mortgage, executed
demanded/"0T {1101's 140 years ago, provided for the payment of interest by the
Perm" " “"ll be mortgagor, the fact that the interest had not been asked or
held to have been
.
_
_
virtuau
18 d
demanded
during
so long. a period
was
deemed to justify
the
g re use .
.
.
.
Courts 1n assuming a walver of the r1ght.—Sukkram v. Hulasa

-_-—( l. .Pmy'ab Record, Case No. 64. )
A breach of 0012-

Any deviation by the mortgagee from the terms of his

1’“d by "w! """i' contract entitles the mortgagor to have it cancelled and to
5,7322%;th 22681,: pay 011' his debt ; thus, in ausufructuary mortgage, when the
camel and pay of mortgagee during the continuance of his term took possessron

the mortgage.

of certain lands which by the terms of the contract were to
continue in the possession of the mortgagor, it was held
that this was such a breach as to entitle the mortgagor at
once, without waiting for the day of payment originally
ﬁxed, to cancel the mortgage, and recover possession of the
whole mortgaged property, on paying into Court the full
amount of the loan, notwithstanding this right had not been
expressly given him by the mortgage deed.——( llIaop/terson on
Mortgages, p. 125.) But where the mortgagee had made

default in paying Rs. 39 only out of 84, the stipulated mort

Pastas,“ me ]
clams 1.
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gage money, the Chief Court declined to consider that the
mortgage thereby came to an end, and directed that the mort
gagee should be restored to possession of the mortgaged

property of which he had been ousted as soon as he should
pay the sum remaining due from the mortgage money.—
Mussumat Sutbhurai v. Thakur Dass.—( 3. Punjab Record,
Case No. 41.)
The mortgagee in possession must see to the proper

Duty of the mort

management of the estate, and will be held responsible for gagee in possession.

any waste or actual damage committed by him, and for any
deﬁciency in receipts arising from negligence or misconduct
on his part. He must, as a mere trustee for the mortgagor,
manage the land according to the best of his ability, re
gulating the expenses carefully, and applying the proﬁts to
the satisfaction of his claim. He must take the same care
of the estate as he would of his own, admitting no claim

upon it until assured of the title of the claimant. His rights
are subject to any title or lien existing prior to the date of
his security.—( llIaepherson on Mortgages, pp. 108, 99 and
100.)
A mortgagee who is entitled to possession has generally
a right to have his name registered in the Collector's books
as mortgagee in the place of that of the mortgagor.—( Finan
cial Book Circular 1V0. XL VII of 1860, and Cust’s Revenue
Manual, p. 188, ) and he has a right to appear at a revenue
settlement as an objector to the settlement then made, or

A- mortgagee in
possession is entitled
to mutation ofnames.

sometimes as a claimant of the settlement; while if he suc

ceed in having his name entered as owner on the ground
that the period of redemption had passed, the revenue award

will bind the mortgagor if not challenged by a regular suit
within three years under Clause 6 Section I Act XIV of
1859.—Srichand Babu v. Mallick Chulhin.-—( 9. W. Reporter,
Civil Rulings, p. 564. ) But if the settlement be made with
him in the character of mortgagee, this will not render his
possession hostile to that of the mortgagor or his represen

tative.-—Ramdial v. Shahbaz Khan.--( 1. North West High
Court Reports, p. 15. )
When the mortgagee by the terms of the contract is
What
accounts
required to account to the mortgagor for the proﬁts of the ought to be forth
estate, he ought to keep regular and accurate accounts of all coming when the
mortgagee has to
receipts and disbursements connected with the property ; and account
for the pro
if he fail to do so the Courts make it a rule to lean against ﬁts.
him and resolve all doubtful points in favor of the mortga
gor ( Maepherson on Mortgages, p. 109, and 6. W Reporter,
Civil Rulings, p. 127, ) but not to the extent of accepting all
statements of the mortgagor against him as necessarily true.
-—( 9. W Reporter, Civil Rulings, p. 276.) “ The account

required from the mortgagee,” observed the Court in Gotab
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Chandra Datt v. Mohnn Lall Salad, “is one setting forth
what he has realized—from what portions of the mortgaged pro
perly—in what terms or periods—with what loss and gain on the
several assets—with what necessary deductions—and what remains
then as the net proﬁts which can be taken as actual realizations
towards liquidating the sum due under the mortgage trans
action. It is such an independent account as this, to be

supported, and proved and vouched to such an extent as the
mortgagee may think sufﬁcient for his case, that the law
seems to require.”*—( 5. W. Reporter, Civil Rulings, p. 271. )
If the mortgagee refuse to produce his accounts he cannot
prove deﬁcient produce aliunde.——( Norton’s Topic of Juris

prudence, p. 4-80. )

As the Usury Laws were never in force

in the Punjab, it follows that where, as is frequently the
case, it was agreed that the entire usufruct should be taken
as interest, no accounts are requisite, as then the mortgagee

takes the proﬁt and loss of his bargain.
Illethod of taking

the accounts.

Where however, the mortgagee has to account for the
proﬁts, the Court, as a general rule, should give the mort
gagor credit for every sum entered in the accounts rendered
by the mortgagee as realized, and should not allow the latter
to repudiate any such sum on the ground of its being an illegal
cess or payment which could not have been enforced; but
if such illegal payments be not admitted, the mortgagor
should not be allowed to go into proof of them. If the mort

gagee create a middleman between the tenants and himself he
must bear any consequent diminution in the gross receipts

himself.

He must answer for the rents appearing in the

rent-roll, and not merely for his actual collections, unless he
can shew good reason for not having realized the whole
amount. Where a clause had been inserted in the contract
to the effect that an allowance should be made to the mort—

gagee “ for losses" it was held to apply only to losses beyond
his control, and not to cover arrears which he wilfully or by
negligence allowed to remain outstanding.——( Maopherson on

Mortgages, pp. 253, 255. )
Rulings, p. 150.

See too, 2. W Reporter, Civil

In the case however, of property not hav—

ing a rent-roll ﬁxed by the Settlement Authorities, the rule
of English law would probably be held to apply, that
the mortgagee is not obliged to account according to the
actual value of the estate, and is not bound by any proof that
it is worth so much, unless it can be shewn that he might
have made so much of it had it not been for his own wilful
default. The general rule is that he is only accountable for
what he receives, and is not bound to take any particular trouble
to make the most of another man's propertg.—( Addison on Can
' For a fuller and further exposition of the duty of the mortgagee in
the matter of accounting, see Shah Malchan Lall v. Sri Krishna Singin—

( 2. Bengal Law Reports, Privy Council Cases, 11. 44'. )
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tracts, p. 260.) If the mortgagee in possession, instead of
letting the land to ryots and realizing the rents in the usual
way, cultivate it himself, he is not responsible “ for the whole
of the proﬁts arising to him by farming the land, but only for
such proﬁts as he would have realized had he let it to a
tenant, or as the mortgagor would have realized had he let
it.”—-Raghunath Rog v. Baraih Giridhari Singh.-—( 7. W. Re
porter, Civil Rulings, p. 244.) In ascertaining the sum due
on the mortgage the proper mode is to ascertain the year’s
gross collections, from this sum to deduct the necessary pay
ments on account of revenue, expense of collection, and to

apply the balance to reduce either in whole or in part
the interest, and if there be any sum over it is carried
to reduce the principal.—( 5. W. Reporter, Civil Rulings, p.

200.)

See too Vol. 2. Civil Rulings, p. 289.

Dnty of the mort
“ Under the law as administered in this country,"
observed the Court in Jagendranath ZlIallick v. Raj Naragan gagee in taking care
the property in
Palai, “a mortgagee in possession is in the position of a of
his possession.
trustee. The mortgagee must use the mortgaged premises
as liable to become the property of the mortgagor, and
must not do anything to diminish the security upon which
the money was lent. In this case, the mortgaged property
was a thatched house. To allow it to fall out of I repair and
to become uninhabitable would have been diminishing the
value of the security on which the money was advanced, and
preventing the mortgagor from paying off the debt from the
usufruct. It is the bounden duty of the mortgagee in pos
session to keep the premises in necessary repair, and he
will be allowed to charge for the same with interest.”—( 9.
W. Reporter, Civil Rulings, p. 488. ) So in Story’s Equity
Jurisprudence, Section 1016, it is laid down that the mortga
gee will be allowed compensation for all repairs necessary for
the support of the property, but not for general improvements
made without the acquiescence and consent of the mortga
gor which enhance the value of the estate, especially if they be
of such a nature as may cripple the right or power of redemption.
“ The mortgagee has not a. right to make it more expensive,”
remarked Lord Langdale in Landon v. Hooper (6. Beacon
Rep. p. 246,) “ for the mortgagor to redeem than may
be requiredfor the purpose of keeping the property in a good
state of repair, and for protecting the title to the property." See
too Addison on Contracts, p. 260. Similarly, in Amir Ullah v.
Ram Dass, the Agra High Court ruled that though a mort
gagee be not allowed without agreement to charge the
mortgagor with all sums he may think ﬁt to expend in the
repair or the improvement of the property mortgaged,
whether such expenditure be made by him voluntarily or in
pursuance of some oﬁicial order which he is not legally
bound to comply with; yet, for necessary re airs he may

charge the mortgagor, who will also be liable tor any expen
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diture he himself may have sanctioned.-( 2. North West
High Court Reports, p. 187. )

.

The mortgagee will also be allowed to charge, in the
lilorle‘agee
can
charge for regular absence of any special agreement express or implied on the
mm, “11mm of point, for all regular village cesses, which he, as a represen
collection, 55's.
tative of the owner, has been compelled to disburse by the
orders of Government, provided that such charges have been
bondﬁrle incurred. He is also entitled to reasonable costs
of collection and management,* which the Agra Suddar
Court ﬁxed as a general rule at 5 per cent when the villages
are settled or sub-let, and 10 per cent when they are not
settled or sub-let. This per-centage should apparently be
charged on the gross rental, and is considered to cover
ordinary balances.—(Macpherson on Mortgages, pp. 255, 256,)
Onus of proof as
to liquidation of the
mortgage debt.

In a suit for redemption of a simple mortgage on the
ground that the debt has been liquidated by the usufruct,
the anus probandi does not lie on the mortgagor: that is to
say, he is not bound to prove, independently of the accounts
ﬁled by the mortgagee 1‘ that the mortgage debt has been
paid 011'. But if he fail eventually to prove that it has been
satisﬁed, his suit will be dismissed with costs; and a condi

tional decree in his favor, allowing him to redeem on
payment of the balance, ought not to be made—Shah Kim

d-zm Lall v. Susie Kour.—-( 8. W Reporler, Civil Rulings, p.
The
mortgagee
may be called on to
account at any time.

369. ) As a general rule, the mortgagee may be called on
by the mortgagor to account at any time, on the mortgagor's
allegation that the whole sum due with interest has been
received by him, and it has even been held that a special
agreement that the mortgagee shall remain in possession
until payment of the debt be made in one sum does not
prevent the mortgage from being at an end, whenever the
mortgagee has received both principal and interest.—
(JlIacpherson on Mortyages, pp. 154, 155. ) Thus in Dorappa
v. Kandrikuri Mollikmy'unudu the Madras High Court held
that, although parties may stipulate for the postponement of
the payment of a mortgagee debt, and of the right to redeem
to a ﬁxed future day; still as the debt is the principal
matter, and the mortgage a collateral security for its pay
ment merely, the intention, to prevent the mortgagor from
redeeming whensoever he is prepared to pay all that is due
ought to appear very plainly.--( 3. Madras High Coo-rt Reporls,
* While English law also allows the mortgagee the necessary expenses
attending the collection of rents, and the costs of a receiver, when a receiver

is necessary, yet in French v. Baron it was held that a mortgagor cannot

charge for his personal trouble, albeit there may be an express agreement
that he shall be entitled to do so.--- (Addison on Conll'acls, p. 260. )
1- Afortiori. n mortgages in possession suing for a balance of the debt as
still due to him, is bound to prove that he has not realized the amount

due under the terms of the mortgage from the usufruct.—( 1. W. Reporter,
p. 28.)
'
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p. 363. ) Whether however when the usufructnary mort
gage takes the form of a lease for a term of years ( zar-i
peshgi mortgage) the lessor and mortgagor can sue for
possession and an account before the expiry of the term for
which the lease was given seems doubtful.—~( [llurjilzer'son 0H.
Mortgages, [1]). 155—158.) So the Bombay Court in Sakha
ram Narasiugha v. Vitto Sakha Gouda. ruled that by the
principles both of English and Hindu law the right of the
mortgagor to redeem does not, in the absence of any circum
stances or language indicating a contrary intention arise
any sooner than the right of the mortgagee to foreclose, and
therefore the mortgagor cannot without the assent of the
mortgagee redeem before the expiration of the period ﬁxed
for redemption.—( 2. Reid's Bombay High Court Reporls,
p. 237. )
Where a usufructuary mortgage had been granted by
way of lease, two years being the term given for repayment,
and it had been further stipulated that after the lapse of
that time the mortgagee might hold on until his claim was
satisﬁed; it was held that until the mortgage debt was
paid, the mortgagee was entitled to possession, both before
and after the expiry of the two years, even against a decree

holder.—-( Macpherson on M'ortgages, p. 119. )
If the mortgagee be wrongfully dispossessed by the
m0rtgag0r, and by suit obtain a decree for restoration to
possession and mesne proﬁts ; the mesne proﬁts so obtained
were held by a Full Bench of the Calcutta Court in Wazerun
hiss-a v. Bibi Saerlun to be distinct from the usufruct, and
the mortgagee need not account for it, since it was the
mortgagor's own fault that he wrongfully turned the mort—
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In a mortgage by
way of lease the
morlgazcc can hold
on under a special
slipululimz offer the
period assigned for
the lease has run out.

Meme proﬁts re
covered-I71" a wrong
ful ejerlmcnl by [he
decree-holder it not
subjm'l lo ("TM")! in
the usvfruct may be.

gages out of possession,'and the latter would be entitled to
retain the damages, he recovered, solely on his own account.
—( 6. W Reporter, Civil Rulings, p. 240.)
Where it appears that if there be a mortgage deed in

W'ben oral evi
existence it must be in the mortgagee’s possession, and he dence may be given

has solemnly denied that there is such a document, the
mortgagor may produce witnesses to speak to its contents,
even if he have omitted the formality of calling on the
defendant to produce, since such summons must he infruc

of the

contents of

the mortgage deed.

tuous, because to comply with it would involve the defen

dant’s own liability toa conviction for perjury.—A;'udh_z/u
Prnsml v. Eshri Dial.—( 10.

W Reporter, Civil Rulings,

1;. 219. )
If a decree for redemption be obtained but not executed,
Until Ibe mori
the mortgagee does not cease to be still a mortgagee. and gngec given up pos
therefore the mortgagor can bring a fresh suit for redemp session he does not
cease to be a mort
tion, even if all right to execute the ﬁrst decree have been gagee
by a decreefor
lost by lapse of time—Chaim v. I’uram iS'uhh.-—( 2. North redemption
being

West High Court quorls, p. 25 6. )

'

passed.
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2.—If the property shall not have been de
livered to, or placed in, the possession of, the

mortgagee, but merely bypothecated as collateral
security for the debt, the mortgagor may cancel
the pledge by payment. But in the event of non
payment, the mortgagee may bring an action for
recovery of the loan, and, having obtained a

decree, may proceed against the property on which
he has a lien.
Usnfnlctuary col
lateral mortgage.

Mr. Macpherson also describes a collateral usufructuary
mortgage, or “ simple mortgage usufructuary" as he styles it,
in which though the property is only collaterally pledged, as
in the case of the pure collateral mortgage, yet the mort
gagee is permitted to have the usufruct of it, either simply
by his being allowed to receive the rents or proﬁts, or by his
being given a lease for a limited period. In the case of a
mortgage of this kind the mortgagor is personally liable as
in a pure collateral mortgage.—(Macpherson on Mortgages,

1). 14. )
Nature of an
equitable mortgage.

As the possession of property without the means of
shewiug the right to such possession is of comparatively
little value, and the mere holding of those means by another

gives him a certain power over the land, and those to whom
it belongs. a deposit of title deeds as security for a debt due
puts the creditor in a position to prevent the etlective trans
fer of the estate without his debt being discharged. A de
posit of this nature, known in English law as “ an equitable
mortgage," is treated as a valid collateral mortgage of the
whole property to which the title deeds deposited refer, and
is subject to the same rules as a regular mortgage.—( Mac
pherson on Mortgages, p. 32. ) ln Val-den Seth Sam v. Luck
pathi Royji Lﬂlln, where a Mahammadan created a lien on
his estate in favor of the plaintiff, an Armenian, by contract

and deposit of the title deeds, the Privy Council held that
although English law was not of authoritative obligation on
the Indian Moi'ussil Courts, yet that under the rule of jus
tice, equity and good conscience, in the absence of any posi
tive law forbidding effect to be given to the actual agreement
of the parties to create such a lien, or rendering it imperfect
by want of some necessary condition, it must be regarded as

a valid lien, and binding on any subsequent purchaser from
the pledgor. who cannot show that he purchased for value
bomfﬁde. and without notice of this charge, whether legal or

equitable.

“The law in India," observed their Lordships,
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“ has not enabled a purchaser of land to look only to the
apparent title on the Collector's books, or the presumed
title of the owner in possession."-—( Sutherland's Privy
Council Judgments, p. 483. )
\

The following observations on equitable mortgages are Equitable
taken from Addison on Contracts, pp. 279—283 : If a pur gages.
chaser receive notice of the deposit of the title deeds before
he have completed his purchase, the estate will be subjected
in his hands to all the claims and charges which the deposi
tary of the deeds may have acquired thereon. If, however,
the subsequent purchaser or mortgagee have been deceived
by false evidence of title, as by the production of counterfeit
title deeds, and have been guilty of no lac-hes in the course
of his purchase, he will be entitled to hold the estate dis

charged of the lien: in such a case the equities of the par
ties being equal, the possession of the legal title must prevail.
If too, the depositary part with the possession of the deeds,
and they are then used. either with or without his privitg, as
evidence of title to an intending purchaser, who consequently
accepts a. conveyance and pays his purchase-money, in igno
rance of the deposit, the land will pass free from the charge.
But the depositary will not from the mere circumstance of
his having parted with the possession of the deeds, and
without their having been made the instrument of fraud,
lose his lien.

In order, however, to constitute a charge of

this description on the land there must be an actual deposit
of the title-deeds, an agreement merely to make the deposit
being not sufﬁcient. The deposit must be made by the
person who has the ownership of, and power of disposition
over, the property comprised in the deeds, in order that the

estate may be charged, and then it is only charged to the
extent of the depositor’s own estate and interest therein. The
depositary must have all the deeds that are essential to the
establishment of the title, or he can found thereon no charge
as against subsequent purchasers and mortgagees. The lien
will extend to subsequent advances, if it appear to have been
so intended by the parties. So where the deposit was ac
companied by a written agreement securing a speciﬁc sum. it
was held that the security might be extended to further
advances by a subsequent oral contract. Such further liens
founded on further advances, may be created in favour of
third persons, but they ought to be evidenced by writing.

In Paudumng Ballal Pundit v. Balkrisken Harbajt', the Privy
Council held that it was not suﬂicicnt in order to enable a
person to claim as equitable mortgagee, to shew that it was
‘his hand which paid oﬂ’ the prior mortgage, but it must
also be made out that it was his own money which was paid,

and that he was to stand in the position-of the original
mortgagee.~—( Sutherland”: Pn'ry Council Judgments, p. 88. )

mort
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Unless the pro
perty be deﬁnitely
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Moveable property can be made the subject of hypbthe
cation under Anglo Indian law, as for example, Court fees in
deposit to the credit of the hypothecator, and the lien will not
be void for indeﬁniteness the Court held, if it pledge the
fees already due and those which the debtor would also
receive—Tilukrllmri Lnll v. Fu-rlong.—-( 2. Bengal Law Re
ports, Civil Appeals, 12. 230. )
The property hypothecated must be speciﬁc; hence
future words such as “ and whatsoever property I may here
after acquire," or merely general terms, such as “ any other
existing property" will not give any lien to the mortgagee,
as against an intermediate boneiﬁr/e purchaser. So too it
has been decided that an agreement by a debtor to discharge

a debt by instalments “ and not to alienate any part of his
property," the property not being speciﬁed, “ until the debt
had been paid,” did not operate as a mortgage, or vitiate the
title of a bondﬁde purchaser from the debtor, although it
was doubtful whether after the debtor had broken his agree
ment the creditor was any longer bound by his promise to
be paid by instalments, and might not at once demand pay
ment in full.—( Macplterson on Mortgages pp. 41, 42.) See
too 1. Pmy'ub Record, Cases Nos. 17 and 20.
If a' lien be
created, the use of
the term morlgage is
not essential.

It is not necessary that a mortgage should be called a.
mortgage by name : therefore an agreement that “ until the
amount of the bond shall be paid, the debtor will not trans
fer certain property by sale, mortgage, or gift" will be held
to be a collateral mortgage of the property mentioned.
Similarly a money bond containing a stipulation that until
the debt was paid, the defendant would not alienate his

rights as zemindar in any other quarter was taken to be a
bond in the nature of a collateral mortgage.—( .Maepherson on

llIortgnges, 7). 36, and 7. lV. Reporter, Civil Rulings, p. 309.)
The Agra Court however has recently held, in Clam-i Lall v_.

Palzlwm. Sing/h, that no lien is created on the property by an
agreement not to sell certain estate until a debt he liquida-_
ted, but that on the property being sold before payment the
creditor may sue for a breach of the agreement.——( 4. North
ll’est High Court Reports, 12. 270. )
The mortgage lien
If the mortgagor‘s proprietary rights in land which he
attaches to an ullmr had previously mortgaged as a collateral security be dis
mu-r' granted in lieu
allowed at settlement, and a Malikanah allowance be
of the proprietary
assigned
him in lieu thereof, the mortgagor‘s lien will attach
right.

to the malikanah grant as representing the estate previously
charged.—( Marja/reason on Zlfortgages, p. 113. )
But not to [mill
which the mortgagor
had taken

in

en:

‘Jﬂlﬂg'l’l/iﬂ‘ that by
Pomona/ell.

But where at a partition the mortgagor obtained a.
certain estate, which he subsequently sold to the defendant»,
in exchange for some land on which he had previously
created a lien in favor of the plaintiff, the Calcutta Court

Wrasse cabs ]
auoe v
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held, that although the plaintiff might perhaps be able to
follow the property on which his lien was created, he had no
lien on that which the defendant had bought—Malian)! Parsu

Ram v. Baijnath. Roy.—( 10. W, Reporter, Civil Rulings,
p. .475. j

The mortgage is always regarded as a collateral security,
except when the deed otherwise expressly provides; and
therefore if it do not realize the amount due, the mortgagee
may still pursue his remedy as an ordinary decree-holder
against the mortgagor. On the other hand, because it is
a collateral security, it expires on the satisfaction of the
debt aliimdc—Sublalo princlpuli lollitur accessorium.—( Nor
ton’s Topics, pp. 476, 477. )

The mortgage is a
collateral securin in
every sense.

Where a. mortgage deed stipulated that if the money
> were not paid on a certain day the mortgagee was to be
put into possession, and enjoy the property till the mort
gagor should be able to pay off the debt, the Madras Court
held that the condition was not of a compulsory nature
binding the plaintiﬁ' to accept the land and to forego his
right to recover the money, but that he might, if he pleased,
sue to realize the debt.—Annasvmni v. Narranazyan.—( l.

A morigngee may
be entitled to call in
his money although
the deed may have
secured him other
redress.

Slokes’ Madras Reports, 12. 114.)

If the mortgagor be not heard of for six or seven years
this will not warrant a person to whom he may have mort
gaged his house in bringing a suit to enforce his lien against
some one who may have taken possession of the mortgaged

property ; unless indeed he allege that the original mort‘
gagor is dead, and that the defendant is in possession as his
heir or representative.—( 3. .Pury'ob Record, Case No. 105. )

In the caseof Ram Okand v. Bhan Singk, the defendant
having hypothecated certain property as security for a loan,
and further covenanted in the mortgage deed to pay
monthly interest on the debt, the Chief Court ruled that the
plaintiff might sue for the interest or its arrears without
suing for the principal debt, since the deed contained a
separate agreement to pay the interest, and the contracts

The mortgagee/s
suit to recover his
debt does not lie
against a stranger in

possession of the
mortgaged properly.

Interest
when
secured by the mort
gage deed may gene
rally be med for
independently of the
principal.

were not necessarily indivisible.—( 1. Punjab Record, Civil
Reference No. 16. )
There have been cases in which the Courts have held
that, when the mortgagor had covenanted not to alienate the
property hypothecated until he had discharged the debt, a
subsequent conveyance of it by lease or otlierwise being a
violation of the express object of the stipulation was unlaw
ful, and that the mortgagee was entitled to a distinct

declaration of the invalidity of the subsequent conveyance
without reference to its consequences on the property or

its effect on the prior mortgage.

“ But," adds Macpherson,

Alienations made
in violation of an
agreement

mortgagor
alienate.

by

not

the

lo
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“in many cases alienations contrary to express contract were
more leniently, and perhaps more equitably dealt with, and
considered only to be bad in so far as they interfered with
the rights of those with whom the condition not to alienate
was made.” And-“ The later decisions of the Calcutta
Court distinctly lay it down that an express stipulation not
to alienate property which is mortgaged until the debt with
the interest and costs be paid off, does not, according to the

true construction of the law, preclude the mortgagor from
transferring his own proprietary right, or making a second
mortgage, provided such transfer or mortgage be made
subject to the ﬁrst mortgage. An alienation contrary to
express agreement cannot he pleaded of course by the alienor
for the purpose of avoiding his own act."—( Macpherson on
.Mortgnges, pp. 114—116. )
And the Agra Court has
recently ruled that a contract by a mortgagor not to alienate
by sale or mortgage the pledged property cannot operate to
annul a lmmi ﬁde conveyance to a third person by the mort
gagor for the purpose of paying off the original mortgage
debt. At a subsequent point however the Court seem to
narrow this position by recognizing a. distinction as to
whether the ﬁrst mortgage was at the time redeemable or not.
—I)ulcshoi Rai v. Hirloyat Ullah.—( Full Bench Rulings, of
the North West High Court, of August 4th. 1866. ) In a Punjab

case, Shankar Dass v. Pribhn Dyal, after pointing out
that the Agra Sadr Court has held that where there is an
express stipulation in a mortgage deed not to alienate the
property pledged, a subsequent conveyance of it by lease or
otherwise involves a violation of its terms, by creating a lien
which it was the express object of the stipulation to prevent;
and that though the Calcutta Sadr Court in its later deci

sions has decided that such an express stipulation did not,
according to the true construction of the law, preclude the
mortgagor from transferring his own proprietary right or
making a second mortgage, yet has attached to this ruling

a. proviso that such transfer or mortgage was made subject
to the ﬁrst mortgage, the Lahore Court proceeded to hold, on

the authority of both the Sadr Courts, that a second mortgage,
the parties to which both denied the existence of an alleged
prior mortgage, would be invalid, if that ﬁrst mortgage should
be establi_shed.—( 4. Punjab Record, Case No. 35 ). But is not
the doctrine of the Calcutta Court simply that as a matter
of fact the second mortgages takes “ subject to the original
mortgage " when made out, independently of the question
whether the mortgagor himself admit the prior lien or its
existence be established aliunde ?

'When a portion of

When the mortgagor alienates a portion of the pledged

"'8 PTUP"!!! 7"" be!" property, the mortgagee is bound to satisfy his claims in the
“l'e'm‘dhu'eldmort'r ﬁrst place from the remainder of the property; and it is

8'78” 8 0“

ﬁr" only when this proves insufﬁcient to pay him in full that he
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can proceed against the portion which had been transferred proceed again-wt that
to the third party.—-Mussmnat Nawa Kunwar v. Abdul remaining with the
mortgagor.
Jtaliim.—-( Sutherland’s Civil Rulings, for July 1864,12. 374. )
So if A have a mortgage upon two different estates for the
same debt, and B have a mortgage upon only one of the
estates for another debt, B has a right to throw A in the
ﬁrst instance for satisfaction upon the security which he,
B, cannot touch, at least where it will not prejudice A's rights
or improperly control his remulies.—Bislionath Mookerjee v. Kislo
Mohun l”ookerjee.—-( 7. W. Reporter, Civil Rulings, p. 483. )
A purchaser of the
mort aged roperty
shou d be a lowed to
is a party to the suit, the decree should reserve to such save it from resale
purchaser the right to save the property from sale by dis by paying of the
charging the sum due to the mortgagee.—( Maqpherson on mortgage.

Where the mortgaged property has been sold by the
mortgagor subsequently to the mortgage, and the purchaser

Mortgages, p. 204. )
A mortgage made by way of security for money
advanced remains a mortgage until the debt be satisﬁed, and
the mortgagee creditor has the right to sue to obtain a
decree and sell that which was held by him as security for
his money without regard to the proceedings of any other
subsequent mortgagee or purchaser.—Dhori Rog v. Bltltleb
Norngan Sing/i.—( Sutherlund’s Civil Rulings for July 1864,

p. 345. )

A mortgage is no!
ejected by the crea
tion of a subsequent
lien.

And this is the case whatever he the nature of

the mortgage; thus a purchaser under a sale in satisfaction
of a collateral mortgage has a superior right to a mortgagee
by conditional sale, when that sale took place subsequent to
the collateral mortgage, but prior to the property being
brought to sale under the decree.—-( 7. W. .lt’qwrter, Civil
Rulings, 19. 67. )

Where therefore the decree declares the mortgaged

What parser by

under a decree
property liable for the mortgage debt, the purchaser buys sale
enforcing a mort
the rights and interest of the judgment-debtor as they stood gage lien.
at the time of the hypothecation, and not as they stand at the
time of sale, and consequently the auction purchaser is not
bound by an incumbrance on the estate created subsequently
to the mortgage—Breyb Kisliori Dassi v. Mthammad Salim.

—( 10. TV. Reporter, Civil Rulings.p. 151.) See too p. 291
of the same Reports; Sullierland's Civil Rulings, for July
1864-, p. 359; and Marpherson on Mortgages, 1). 113. But a
mortgagor is not by creating a mortgage lien divested of, or
restricted in, the management of the property, and so long as
nothing takes place to impair the value or impede the
operation of the inortgagee’s lien, the mortgagor in creating
a temporary lease acts within his powers, and the purchaser
has no legitimate cause of complaint—Bani Prasarl v. Rit

Bbungan Sing/i.-( 10. W. Reporter, Civil Rulings, p. 325. )
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A party therefore suing to recover a debt secured by a
collateral mortgage, and to have the pledged property sold
in satisfaction thereof, need not include in his suit any
claim to set aside alienations of a date subsequent to his
own mortgage, as the liabilities of the land are not
affected by after-transfers, nor is the validity of any such
transfers in any way aﬁ'ected by the result of the mortgagee's
suit. So when A and B both obtained decrees on collateral
mortgage deeds, pledging the same estate. and B attached
and sold the lands in execution, it was held that A whose
mortgage was anterior to Be was not prejudiced by the sale,
but was entitled to have the property resold in satisfaction
of his decree free of all subsequent incumbrances, notwith

standing that he had not taken out process of attachment
against the lands, or given any intimation of his mortgage at
the time of B's sale.—-( Macplzerson on Mortgages, p. 203.)
See 2. IV. Reporter, Miscellaneous Appeals, p. 21. Hence
when land is sold subject to a prior lien, such previous in

cumbrancer is not entitled to be paid out of the surplus sale
proceeds, since it is not equitable that a. buyer who purcha
sed and paid for only the mortgagor‘s remaining interest in
the property should take it free of the ﬁrst lien. The ﬁrst
mortgagee must therefore bring the property to sale afresh,
though in the event of the sum realized being insufﬁcient to

pay off the debt due to him he can then proceed against the
surplus assets of the other sale—Mina Fatah Ali v. Gregory.
—( 6. W Reporter, Miscellaneous Rulings, p. 18. ) But when
the decree-holder who brings the property to sale has a
priority of right over the other mortgagee, the balance, if any,
of the sale proceeds will go in diminution of this mortgagee’s
claim (Sutlwrlanrl's Civil Rulings, for June 1864, p. 298 ),
provided that he can show at least that anything remains

due to him by the mortgagor.-—( 1. IV. Reporter, p. 270. )
Where however the execution sale had been made without
notice that the right title and interest of the execution deb
tor was that of a mortgagor, and there were no other un
satisﬁed deerees against him, the Madras Court held that

the mortgagee might take the surplus of the sale proceeds

after the decree-holder had been satisﬁed.—( 4. Madras
Acquisition
of
property with notice

of a prior lien.

High Court Reports, p. 49.)
Conversely, a person buying either by private sale or in
execution of decree property previously mortgaged to another
under circumstances legally aﬂ'ecting the buyer with notice
will only acquire the property subject to the prior incum

brances.*—Buloki Lall v. Clzowdlzry Bansi Singh.—( 7. W.
Reporter, Civil Rulings, p. 309.)
' But notice of another party’s incumbrance, given at an execution
sale, can only affect the purchaser’s title as such purchaser. Priority as
between the party giving notice and the buyer, in respect of incumhrnnces

already existing could not be aﬂeeted by such notice—127mm! Lolt’Bhagat
v. Gop'alsarau Lall Bhagat.-—( 3. Bengal Law Reports, Civil Appeals, p. 1. )
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In Gopinoth Singh v. Shiv Sahai Singh a. Full Bench of
the Calcutta Court held that " when a person, to whom pro
perty is pledged for a debt obtains a simple money decree
against his debtor, he cannot execute that decree against the
property pledged to the prejudice of a. subsequent bumiﬁde
purchaser. He is simply in the position of an ordinary
judgment-creditor in respect to his decree, and can only
seize the rights and interests of his debtor. He may enforce
his lien by separate action against the party in possession of
the property pledged to him, but he is not entitled to exe
cute the money decree against the property in the hands of
the subsequent purchaser."—( 1. W Reporter, p. 3l5. ) See

387
Results of a mort
gagee obtaining a
simple money decree.

5. W. Reporter, Civil Rulings, p. 115 ; Vol. 6. Civil Rulings,

p. 312; Vol. 9. Civil Rulings, p. 82; Vol. 10. Civil Rulings,
p. 27; 2. Bengal Law Reports, Civil Appeals, p. 230.
In Radha Kumar Singh v. Lakshmi Chand llfarwari the
Calcutta. Court held that, when the decree obtained by a.
mortgagee does not direct the sale of the property pledged,
the decree-holder is not bound to go against the property
pledged to him which happens to be still in the hands of the
judgment-debtor, but may proceed against any property
belonging to his debtor, but if he adopt this course, he will
be deemed to have relinquished his lien on the mortgaged
property.-—-( 3. TV. Reporter, liliscellaneous Appeals, p. 16. )

The lien maybe
destroyed by the
mortgagee in execu
tion of his decree
proceeding against
other property.

“ It is not uncommon." observed the Court in Lakshman A prior mortgagee
not bound to give
Sahai v. Gujwy Jha, “ to ﬁnd persons mortgaging their pro~ is
notice to a subsequent
perty ﬁrst to one party and then to another ; and the second incumbrancer of his
mortgagee takes the mortgage subject to the lien of the lien.
ﬁrst. The ﬁrst* is not bound to warn the second that he has
a previous lien. It is the duty of the party seeking the loan
and oﬁ'ering the property as security to give all information
to the lender. It cannot be said if the ﬁrst mortgagee stood
by while the borrower was negotiating a loan with the
second, and kept silence though he knew that the borrower
had again pledged the property, that such silence could be
construed into a waiving of his claim, or in any way affect
his rights.”—( ~l~. ll". Reporter, Civil Rulings, p. 45.) This is
in accordance with the Civil Law, under which a. creditor

who knew that his debtor had alienated the land hypotheca
ted for his debt was not supposed to waive his rights thereby
over the thing alienated, because his claim follows the property,
and cannot be taken from him without his express consent. “ Non
videtur autem consensisse creditor si sciente eo debitor rem vendi
. But if the ﬁrst mortgagee himself negociate the second loan on the

security of the same property and keep silence as to his own already existing
lien, he will be deemed to have perpetrated a fraud, if he afterwards set it
up to defeat the second mortgagee when proceeding against the property, and

priority will therefore be awarded to this latter mortgage—Bhural Lnll
Bhogul v Gopalsara» Lall BMgat.—( 3. Bengal Law Reports, Civil Ap
peals, p. 8.)
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derit cum idea passus est venire 'guod sr-z'elmt uln'gue pigan si'ln'
durare."—( Plu'llimore's_Princz)vles and ﬁfarfms of Jurispru
dmce, p. 105.) It follows from this that the mortgagee’s
lien or right is in nowise affected by an auction sale of the
mortgagor’s right ( 1. North West High Court Reports, p.
111), and consequently that where a time has been ﬁxed
for the repayment of the loan, the mortgagee's right to call
in his money is not accelerated because in the interim an
auction sale of the debtor’s property has taken place.—
( Macpltersmt on Mortgages, 1). 119. )
A purchaser muler
a simple money de
cree cannot plead the
mortgage lien.

The purchaser at a sale in execution of a decree founded
upon a bond which mortgaged the property sold has not a
preferential title over a prior purchaser of the same property
if the decree be a simple money decree, and do not declare
the liability of the property under the mortgme.——Browm
Gopal Adlu'kar'l v. Bltolanalll. Podda.—( 10. W. Reporter, Civil

Rullngs, p. 309.) So in Knsimzmm'ssa Bibi v. Hurmmissa
Bibi the Court held that “if a mortgagee who holds a sim
ple mortgage bond, wish to sell the property, so as to get
thefull benefit of his mortgage, he must get a distinct declara
tion from the Court of his rights over the property as mort
gagee, as well as a decree for its sale. A mortgagee who
sells the property without having obtained such a declara
tion cannot get the full beneﬁt of his mortgage by setting
up a plea of lien, if he have become the purchaser under his
own decree, and have contrived to get himself put into
actual possession.”—( 10. W. Reporter, Civil Rulings, p.
468. ) A contradictory and apparently less sound decision
will be found in Vol. 7. Civil Rulings, 1). 232.)
For the effect of the Registration Law on these mort
gages, see above, pp. 100, 105.
Redemption
of
collateral mortgages.

When the mortgagor wishes to redeem a pure collateral
mortgage, he should tender the whole balance due for
principal and interest, and demand that the mortgage deed
be delivered up to him. This tender may be made at any
time from the date on which the money advanced is in the
agreement declared to be repayable up to the time of decree
and sale. Since a deed of mortgage is of no effect after a
legal tender has been made, and all its conditions and sti

pulsations cease from that date, the mortgagee ought not to
e allowed any interest after such tender has been made and
rejected, and the costs of the redemption suit caused by
the rejection of the offer should be thrown on him.—-( Muc
pllerson on Mortgages, pp. 161 and 131. )

3.--If the mortgage should have been a con
ditional sale, to be converted into an absolute sale

if the debt should not be paid according to the
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terms stipulated, the mortgagee may bring a suit
for the foreclosure, but he is not allowed to treat the

property as irrevocably transferred to him, until a
reference has been made to the Court, in order that

due notice may be given to the mortgagor, and to
other parties who may have objections to offer, and
the terms of grace, granted according to the rules
of procedure, may be allowed.
In mortgages by conditional sale, the borrower not Dosrripiimt of
making himself personally liable for the repayment of the conditional mo rt
_ loan, covenants that in default of payment of the principal and gages.
interest on a certain date. the land pledged shall pass to the
mortgagee. If the mortgagee by conditional sale enjoy the
usufruct of the property, the position of the parties up to the
time at which the loan is repayable is in all respects the same
as in a pure simple mortgage, and from that period their
position resembles what it would be in a pure conditional
mortgage. A conditional mortgage may be effected by means
of two documents, one being an absolute sale of the property,
and the other an ikrarnama declaring the sale to be only condi
tional,decided
and made
fact are
by called
way of“ mortgage.
too itwhere
has i
been
thatinwhat
redeemable So
sales,"
there is an absolute sale, and an engagement that if the
vendor shall repay the purchase money and interest by a
ﬁxed day the purchaser will reconvey the estate, are in their
nature identical with mortgages by conditional sale, and
.require therefore to be foreclosed in the same manner.—
( Macpﬁerson on Mar/gages, pp. 13, 14, 35, 36. ) “ The Court
of Chancery," writes Addison, “treats every contract as a
pledge, which is, in principle and effect, a pledge, whatever
name the parties may choose to give to the transaction, and
whatever may be the disguises resorted to for Concealing the
real nature of the contract.”—( Addison on Contracts, p. 256.)
Although, as just stated. in mortgages of this class the
mortgagor is not usually personally liable, yet if owing to his

M'o'rlgagor

be

comes
personally
default the estate should be sold for arrears of revenue, which liable if the security

has the effect of entirelydel'eating the mortgagee’s security, be destroyed by his
the mortgagee may recover from the mortgagor the balance misconduct.
due with interest.--(Macpherson on Mortgages. p. 103. )
Where there is a collateral mortgage and a subsequent Right ofa mortga
mortgage by conditional sale, the mortgagee by conditional gee to clear
sale has a right to redeem the previous incumbrancer; and mcumbrances
if owing to his neglecting to do so, the ﬁrst mortgagee bring
the estate to the hammer, it has been held that the second

incumbrancer has no claim as against the purchaser at the

sale, and cannot follow the estate in their hands.-( Macpher
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son on Mortgages, p. 130.) See too 3. W. Reporler, Civil
Rulings, p. 110. But the Indian Courts appear to have
held that a subsequent mortgagee was not entitled to redeem
a prior mortgage by conditional sale. This doctrine is
however attacked by Macpherson (Mortgages, p. 133 ), whose
views are endorsed by the learned author of the Topics of
Jurisprudence, p. 475, as being based on narrow views of the
nature of the transaction, since the mortgage is vmerely a
security for the debt, and collateral to it, and if therefore the

debt be paid by one who has an equity over the land, the
mortgagee has all he had a right to, or that it was ever

intended he should have. And it may be doubted if the
position here impugned would now be followed by the
Courts. Tn Dales-hare Roi v. Hidayat Ullah, a. Full Bench 0f
the Agra Court held that where the mortgagor of an estate

effects a second loan on the security of his land, the transac
tion confers such an interest therein on the lender as to
entitle him to occupy the mortgagor-’s place for the purpose
of redeeming the prior incumbrance; since to hold otherwise
would in many cases lead to the inﬂiction of grievous hard
ship on the mortgagor, for he may have been compelled to
mortgage his estate when the rate of interest was high, and
subsequently be able to obtain a lease on easier terms.—
(Full Bench Rulings of the North West High Court, of August
4/h, 1866.) And in equally general language the Calcutta
Court ruled that if a Subsequent mortgagee wished to

preserve his lien on the estate he should have paid off the
debt due on the prior mortgage.—( 1. W. Reporter, p. 20. )
See alike ruling of the Bombay High Court in 2. Reid's
Reports. p. 219. It may therefore I conceive be now taken
as settled law that a mortgagee is entitled to pay oﬁ' any prior
mortgage on the same property, whatever he the character of
the prior or subsequent mortgage. “ A more remote creditor
might oblige the senior creditor,” under the Civil Law, writes

Pillimore, with his usual severity, “ to give up his right on
paying the principal and interest; but he could not worsen
the condition of (m i-niermerliale credz'lor,* or violate the maxim
qm' prior est lempore pofirn‘ est jure by a mean contrivance of
chicane.”—( Phillimore’s Roman Private Law, 0. 215. )
In mortgages by conditional sale after the period has
Equity of 1‘8
elapsed at which the estate was to become the property of
domption.
the mortgagee in default of payment by the mortg: qor, the
latter is still entitled, on the payment of principal and interest,
to require that the mortgaged estate shall be re-eonveyed to
him. This right, or “ equity of redemption" as it is termed,
exists until a decree of foreclosure have been obtained, or
" As a recent decision of the Calcutta Court in 2. Bengal Lam Reporlr,
Appendix. 11. 4-5. has laid it down that the. English doctrine of "Marking,"
to which Mr. Phillimnre here alludes, has never been recognized or adopted

in the decisions of the (‘ourts of this Country, the subject need not be put.
sued further in the present work.
'
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until a reasonable time have elapsed from the date when the
proprietary right accrued to the mortgagee. This time is in
English practice twenty years; but under the provisions of
Act XIV of 1859 in India is restricted to twelve.-—( See 5.
7!". Reporter, Civil Rulings, p. 163. ) This equity of redemp
tion follows the same line of descent as the land itself would

have done had it remained with the mortgagor.

It may be

itself granted, demised, or mortgaged, and a bond fide pur
chase by the mortgagee of it, if qﬂ'ected subsequently to the
mortgaye, will be recognized. But the Court will set aside

as unduly oppressive to the debtor any agreement made
contemporaneously with the mortgage, which attempts to
deprive him of this right to redeem.--( Addison on Contracts,
pp. 256, 257. ) A third party claiming to have acquired
the equity of redemption must prove how the right was
acquired by him, as well as show that 1t 18 still in eiustence,
unbarred by limitation, before he is entitled to a decree for
redemption.—Fazlul Rahiman v. Ali Karim.—( 5. W. Ite
porter, Civil Rulings. 72. 163.) See too Vol. 2. Civil Rulings,
p, 268; 2. Stokes' Madras Reports, 12. 421.
If however the mortgagor at the time appointed for A mortyagor may
redemption voluntarily carry into eﬁect the stipulation for waive the equity of
foreclosure, the Courts will not interfere to undo his act.— redemption.

(Norton's Topics. p. 478 ; and llfacpherson on Mortgages, pp. 134.:
and 226. ) And the sale may be made absolute by the
mutual assmt of the parties without proceedingsbeing taken
under the Regulation for foreclosure.—-Gurdial v. Mussumat

Hanskunwar.——( 2. North West High Court Reports, 12. 176. )
Where a transaction was in its inception a sale, but If the transaction
was converted into a mortgage temporarily for certain fraud be truly a sale, and
ulent purposes, and as between the parties to the fraud only ﬁctitiously a
mortgage there is
was subsequently voluntarily restored to its original bona’ﬁde no right of redemp
state, there is no right of redemption, 0r necessity of fore tion between the
closure.—Kanhya Lall v. Mahadeo. Singh.—-( 6. W. Reporter, parties.
Civil Rulings, p. 293. )

Where A mortgaged land to B, and the mortgage deed
The mortgagee
provided that B should be entitled to purchase the land if may waive his right
not redeemed in 1843; the fact of B accepting from A in
1845 a certain sum in part payment of the mortgage money
was deemed to be a waiver of his right to purchase.—- Venlmta
chart v. Anantachari.—( 1. Stokes‘ Mhdras Reports, p. 69. )
The law respecting the redemption and foreclosure of

to acquire the estate
by his acts.

Law regarding
and
conditional mortgages is contained in certain Sections of redemption

Regulation I of 1798 and Regulation XVII of 1806, which foreclosure is con
tained in the Re
are here given in extenso. The “ rules of procedure" men gulatiom.
tioned in the text refer to Section VI of the Second Part of
the Punjab Procedure Code, but as the procedure therein

prescribed is borrowed from the Regulations—( See Camp
bell‘s Mm Rel/"totion Law, p. 32,) it seems better to quote

the latter at once.
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REGULATION No. I 012‘ 1798.
A Regulation to prevent fraud and injustice in
conditional sales of land under deeds of Bye-bil

wafa or other deeds of the same nature.
Preamble.

I.

IT has been long a prevalent practice in

the province of Behar to borrow money on the mort
gage and conditional sale of landed property, under
a stipulation that if the sum borrowed be not repaid
(with or without interest) by a ﬁxed period, the sale
shall become absolute. This species of transfer
has, in the above province, been usually denomi
nated bye-bil-wuifa ; and the same transaction is
common in Bengal, under an instrument termed
kut-cubbaleh.

It doubtless exists, also, under deeds

of the above or similar denominations, in Orissa

and Benares ; and since the promulgation of the
rules respecting interest contained in Regulation

XV. 1793, it has become more prevalent; particu
larly in the province of Behar, wherein instances
have occurred in which persons lending money on
bye-bil-wuffa, in order to render the sale absolute,
and thereby possess themselves of the landed pro
perty of the borrower, have denied the tender, or
evaded receiving payment of the money due to them
within the period limited for the discharge of it.
In such cases, the proof of the tender falls on the
borrower; and if he fail in the proof of it for want
of legal evidence, he is liable to lose his estate.

It

is necessary, therefore, for the security of the bor
rower, in such transactions, that he should have the

means of establishing before a Court of Judicature
his having tendered, or being ready to pay, within

XIV, d. 3, ]
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the stipulated period, the amount due from him to
the lender ; who, if he mean to act fairly, will also

derive a beneﬁt from a clear rule being laid down,
whereby it may be readily ascertained whether the
borrower was willing to redeem his property by the '
payment of the money lent upon it within the
period agreed upon between the parties, or whether,
from his having omitted to perform the conditions
of such redemption, the sale is become absolute,

and the property included therein ﬁnally transferr
ed to the lender. For the above purpose, and for
the prevention of other abuses in' the transactions
referred to, the Governor-General in Council has

passed the following rules, to be considered in force
in the provinces of Bengal, Behar, Orissa, and

Benares, from the date of the receipt of this Regu
lation by the several Courts respectively.
II.

In all instances of the loan of money on

bye-bil-wufl'a, or on the conditional sale of landed

property, as explained in the preamble to this Re
gulation, however denominated, the borrower, who

may be desirous to redeem his land by the payment
of the money lent upon it, with any interest due
thereon, within the stipulated period, is at liberty,

on or before the date stipulated, either to tender
and pay to the lender the amount due to him, tak
ing such precautions as he may think necessary to
establish such tender and payment, if evaded or de
nied, or without any tender to the lender, to deposit
the amount due to him, on or before the stipulated
date, in -the Dewanny Adawlut of the city or zillah
in which the land may be situated 5 and the Judge

Persons who have
borrowed money on a
conditional sale of
land, and who may
be desirous of re
deeming the land by
payment ofthe money
lent upon it, how to

proceed for this pur
pose.
May, within the
stipulated
period,
either tender andpoy
the amount due to the
lender, or deposit the
some in -‘he local
Dewanny Adawlul.
Receipt to be given.
by the Judgefor such.
deposit.
Notice to be given
to the lender, and
payment to be mrule
to him, under restric
tions.

3011
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receiving the same shall furnish the party with a
Written receipt for the amount, specifying on what
date, and for what purpose such deposit may have
been made.

He shall also, at the same time, cause

a written notice of such deposit to be delivered to
the lender; and on the application of the latter,
and his surrender of the conditional bill of sale, or

showing satisfactory cause why it cannot be sur
rendered, shall pay him the amount deposited, and
Speciﬁcation ofthe
deposit required.

Rights of the bar

take his acknowledgment, to remain among the
records of the Court. That there may be no doubt
to what amount the deposit in question is to be
made, it is required to be as follows. When the
lender has not obtained possession of the lands, the
deposit is to be the principal sum lent, with the
stipulated interest thereon, not exceeding the legal
rate of twelve per cent. per annum; or if interest
be payable and no rate has been stipulated, with
interest at the established rate of twelve per cent;
but if the lender have held possession of the land,
the principal sum borrowed only need be deposited,
leaving the interest to be settled on an adjustment
of the lender’s receipts and disbursements during
the period he has been in possession. In either

rower preserved. by

making the required case, a deposit made as above required, shall be
deposit.

considered to preserve to the borrower his full right
of redemption ; and if the land be in the possession
of the lender, shall entitle him to demand the im

Provim, with re
spect to (lepnsits less

than above required,

if alleged to be the
total amount due.

mediate recovery thereof, subject to the adjustment
of accounts speciﬁed in the following section. Pro
vided, however, that if the borrower in any case
shall deposit a less sum than above required, alleg
ing that the sum so deposited is the total amount .

P_ 6, CODE, cert. XIV., cl. 8,
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due to the lender for principal and interest, after
deducting the proceeds of the lands in his posses
sion, or otherwise, such deposit shall be received,
and notice given to the lender as above directed ;

and if the amount so deposited be admitted by the
lender, or be established, on investigation, to be the

Such deposits to
be also received ,' and
to preserve the bor
rower’s rights, {fud
mitted or established
to be the total amount
due.

total amount due to him, the right of redemption
shall be considered to have been fully preserved to
the borrower, who will not however, in such cases,

be entitled to the recovery of his lands, until it be
admitted or established that he has paid the full
amount due from him.
As the Usury laws have never been in force in this

Rate of interest.

Province, the allusions to the legal rate of twelve per cent
per annum in this Section are inapplicable: the correspond
ing sum being the stipulated interest when the rate has been
ﬁxed by the contracting parties, or the interest at the rate
usual in such transactions in the locality, when no rate has

been specially agreed on.
According to the decisions of the Agra Saddar Court in

Deposit by party
a redemption claim, whether brought before or after the time seeking to redeem.
limited in the deed of mortgage, the mortgagor is not bound
to deposit more than he deems to be still due, without any
limit to the smallness of the amount, it may be nothing. Of
course, he does this at his own risk, as if on investigation

the mortgagee’s receipts together with the sum deposited are
found not to cover the amount due, the suit must be dismis

sed, however small the deﬁciency may be, and a conditional
decree ought not to be passed.—( Macphersan on .Mortgages,

pp.169, 171,172.)
The fact of the mortgagor by mistake or otherwise de
After making the
manding more land then was comprised in the mortgage deposit the mortga
does not in any way warrant the mortgagee, after the deposit gor is entitled to
he
land 'really
has been made, in keeping possession of land really com mortgaged.
prised iu it.—ZlIo/um Let! V. All Afzul.-( Sutherland’s Civil
Ratings, for May 1864, p. 219. )

IV.

A teep for the repayment of money lent

0n the conditional sales referred to in this Regula

Teeps not to be
considered a legal
tender in cases re~

ferred to, unless ac

tion shall not be considered a legal tender, unless

cepted by the lender.

accepted as such by the lender ; the proof of which

Such acceptance
how to be proved.
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acceptance shall be the lender’s giving up the bill
of sale, or given a written acknowledgment that he
has received back the money lent by him.
Nollliﬂg in this

V.

Nothing in this Regulation being intend

Regulution to alter

the contract between ed to alter the terms of contract settled between

lhxleirfiiqmnm the parties in the transactions to which it refers
13,26”’ij,f‘;,’j,f,-,,fo;; (illegal interest excepted), the several provisions
the cm” 00"”3' in it are to be construed accordingly ; and any
question of right between the parties is to be regu.
larly brought before and determined by the Courts
of Civil Justice.

REGULATION No. XVII OF 1806.
Prom-w in ("L

VII.

dition to those made -

In addition to the provisions made in

-

.
by Regs_ L "98, the provmces of Bengal, Behar, Orissa,
and Benares,

;:ftifg%tgozogi by Regulation I. 1798, and in the ceded and
I _ conquered provinces
.
. XXXIV. 1803,
Zigzag,
by Regulation
mule? gem! herein for the redemption of mortgages and conditional
81,801

E .
.
Wﬁhatshall
entitle sales of land, under deeds of bye-bil-wuﬁ'a,
kut

the mortgagor or his

.

_

.

.

_

.

legal representative cubaleh, or any similar designation, it is hereby
to redemption Q/‘his

_

‘

property before the provuled, that when the mortgagee may have 0b
1
10
.
.
.
tamed possessmn of the land, on execution of the

mortgage-deed, or at any time before a ﬁnal fore
%e21);€§,alt’§,’zagm§{ closure of the mortgage, the payment or established
ffe‘hzeilmrﬁfgcgij; tender of the sum lent under any such deed of
0”""f”’f°’”cl°‘i"g mortgage and conditional sale, or of the balance
the mortgage.

_ _

_

_

due it any part of the principal amount shall have
been discharged, or when the mortgagee may not
have been at in ossession of the mortgaged
re
0 O
perty, the payment or established tender of the
principal sum lent, with any interest due there
upon, shall entitle the mortgagor and owner of

p_ c_ co E m-r. XIY.. a. :1, 1

&REG.|?(VII.OF1806.

.i

CONDITIONAL SALE

397

such property, or his legal representative, to the
redemption of his property, before the mortgage is
ﬁnally foreclosed in the manner provided for by the
following section ; that is to say, at any time within
one year (Bengal, Fussily, or Willaity, according
to the era current where the mortgage may .take
place) from and after the application of the mort
gagee to the Zillah or City Court of Dewanny
Adawlut for foreclosing the mortgage and rendering
the sale conclusive, in conformity with Section
VIII of this Regulation. Provided that such
payment or tender be clearly proved to have been
made to the lender and mortgagee or his legal
representative; or that the amount due be deposit
ed, within the time above speciﬁed, in the Dewanny
Adawlut of the zillah or city in which the mort
gaged property may be situated, as allowed for the
security of the borrower and mortgagor, in such
cases, by Section II. Regulation I. 1798, and Sec
tion XII. Regulation XXXIV. 1803, the whole
of the provisions contained in which sections,
as applied therein to the stipulated period of
redemption, are declared to be equally applicable
to the extended period of one year, granted for an
equitable right of redemption by this Regulation.

Proviso.

The mortgagor will preserve his equity of redemption
The mortqngee is
by a payment or established tender in due time of the only entitled to have
the riucilaal
rolled his dbe? 0
principal only, if the mortgagee have obtained a decree for sitedJ
entry on the property mortgaged against a. third party who out of possession u
had disputed his right to entry, even if, through his the consequence of
own fault he may have neglected to execute his decree and his own renvissness.
enter upon the land—Sakrlman .Dz'chut v. Dharm Nat/l
Tewari.—( 3. Bengal Law Reports, Civil Appeals, p. 141. )

VIII. Whenever the receiver or holder of a
deed of mortgage and conditional sale, such as is

How a mortgayee
or holder of a deed
of conditional sale is

CONDITIONAL SALE.
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to proceed, when de
sirous of foreclosing
a mortgage or ren
_ daring a conditional
sale conclusive.
To present a peti
tion in person, or by
an authorized vakeel,

to the Judge of the
Zrllah Court.
How the Judge is
to proceed on receiv
ing such petition.

described in the preamble and preceding sections.
of this Regulation, may be desirous of foreclosing
the mortgage and rendering the sale conclusive
on the expiration of the stipulated period, or at
any time subsequent before the sum lent is repaid,
he shall (after demanding payment from the bor
rower or his representative) apply for that purpose
by a written petition, to be presented by himself,
or by one of the authorized vakeels of the Court,
to the Judge of the zillah or city in which the
mortgaged land or other property may be situated.
The Judge, on receiving such written application,
shall cause the mortgagor or his legal representa
tive to be furnished, as soon as possible, with a

copy of it; and shall at the same time notify to
him, by a perwanah under his seal and ofﬁcial sig
nature, that if he shall not redeem the property

mortgaged in the manner provided for by the
foregoing section, within one year from the date

of the notiﬁcation, the mortgage will be ﬁnally
foreclosed and the conditional sale will become
conclusive.
The forms prescribed in this eighth section for fore
The forms of
foreclosure must be closure must be very strictly complied with, as any failure
strictly

complied

with.
If the property be

in this respect will be fatal to the whole proceeding.-—( Mac
pherson 0n Inortgages, p. 207. )

Although it is a fatal defect if the proceedings be not

taken in the zillah in which the mortgaged property is ; yet
if the lands lie in different zillahs, a notice applicable to
closure may
be the whole lands but issued from one only of the Courts
sued out in either.

situated pa/rtly in.
two zillahs, fore

having jurisdiction is suiﬁcient.—-Rasmani Debi v. Pran
Kishen Dass.-—( Sutherland's Privy Council Judgments, p.
207.)
The Judge will act on the petition of one who professes
The Judge will
act without proof of to be the mortgagee of property within his jurisdiction,
the existence of the
mortgage.

without making any inquiry as to the truth of its contents,

or even of the existence of a mortgage at all. And the

"3:128. {offgﬁgagf'si ] cormrrromn SALE.

399

production of the original deed of mortgage, prior to the
issue of notice of foreclosure, is not necessary. But a Judge
may, if he please, satisfy himself by requiring the produc
tion of the document that the applicant for foreclosure is

the “receiver or holder of a deed of mortgage.”—( Macpher
son on Mortgages, p. 207. )
“ I conceive the words ‘the mortgagor’s legal representa
Legal rep-Imen
tive’ in this Regulation," observed Phear J., in Kisken Ballubh tattoo of the mort
Muhta. v. Belasu Kumar, “ designate that person who, either gagor.
by law or by contract between the parties, succeeds the
mortgagor, wh'ether mediater or immediately, in the posi
tion which he holds relative to the mortgagee in respect of
the property which is the subject of mortgage ; and with
this view I believe all the published decisions of this Court
accord, as well as those of the late Sudder Court. Now, a
succession of this kind may occur either by reason of the
death of the mortgagor, or by assignment of the equity of
redemption as a consequence of insolvency, execution of a
decree of Court, or voluntary contract : only it should be
observed that in the latter cases the assignment must not be
inconsistent with the terms of the original mortgage, and
must generally be assented to by the mortgagee, or, in other
words, must be such as the mortgagee is bound to recognize.
When the mortgagee desires to foreclose, there can never be
the least practical difﬁculty in ascertaining whether the
equity of redemption, as against the mortgagee, is in the
hands of the original mortgagor himself, or in those of one
of the substitutes for him just described ; and in whomever
of these it is found to be, to that one, in my judgment, the
notice must be issued, in order to initiate the year of grace, .
whether it were by public or private sale or otherwise that
the assignee in question obtained his right to the assign
ment.* But when once the time of grace is set running no
subsequent assignment of his equity of redemption will stop
it. If, therefore, in the case before us, the equity of re
demption were duly and completely assigned in such a way
as to bind the mortgagee before the notice of foreclosure,

then the notice is not sufﬁcient, which has not been issued
to the assignee : but, if the assignment took place aﬂer the
notice to the mortgagor, then no notice to the assignee is
necessary, and the mortgagee ought to have the beneﬁt of

' A purchaser of a distinct and deﬁnite portion of the property is in
the same position in regard to his right to a notice as a purchaser of the
whole of the mortgaged estate would be.-—With regard to the nght cf the
assignee of the mortgagor to notice, the fact of the mortgagee assentmg to

the assignment is immaterial, except in cases in which an alienation of the
mortgagor’s interest has been prohibited by contract between him and the
mortgagee.—Gan_ga Gobind Mandel v. Bani hadbub Ghou.--( 3. Bengal
Law Reports, Civil Appeals, p. 172. )
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his proceedings."—-(3. W. Reporter, Civil Rulings, p. 230.)
See too, Vol. 6. Civil Rulings, p. 231 ; Vol. 10. Civil Rulings,
p. 86.

Notice to the nominal mortgagor is sufﬁcient, although
Notice to the no—
minal mortgagor is there may be other persons in the background, who are the
ouﬂicient.

real mortgagors 0r sharers in the mortgage; and this to the
knowledge of the applicant for foreclosure.—( Macpherson on
Mortgages, p. 211. )

Notice to another
incumbramcer.

“ After much argument it has been ruled that the pro
cedure 0f the Courts does not require or admit of the issue
of a notice of foreclosure to a second or other subsequent
mortgagee : [most certainly this is the case where the ﬁrst
mortgagee had no cognizance of the second mortgage—(4.
W. Reporter, Civil Rulings, p. 7. ) ] And when a second, or
later mortgagee intends to foreclose, it is sufﬁcient if he give
notice to the mortgagor or his legal representative, without
serving or giving any intimation to a prior mortgagee,
although such prior mortgagee be in possession. The
soundness of these decisions may however, perhaps be ques
tioned.”—( Macpherson on Morlgages, p. 213. )

Service
notice.

of the

Personal service of the notice on the mortgagor is not
absolutely necessary, if due (forts have been made to serve it
on him, and have proved ineffectual; and therefore “if the

mortgagor or his representatives cannot be found and he is
really bondﬁde absent, and ignorant of the issue of the
notice, foreclosure can be completed in his absence, and
without his being in the least aware of the proceedings

which are being taken against him, if the mortgagee have
done all that could be done to effect service.”—( Muephersvn
on Mortgages, pp. 215—219. )

This doctrine will though per

haps require modiﬁcation since the recent decision in Mahesb
Chandra Sen v. Tarini, below. In Jlmsumal Kuryoy Kibbhama
v. Shiv Parsan Singk it was held also that the affixing the
notice to the house of the mortgagor would be sufficient.
“ We may observe,” remarked the Court in Yusuf Ali Khan
v. Mussumat Azamtunnissa, “ that by this Section the notiﬁ
cation is not merely a preliminary proceeding leading up to
a judgment of foreclosure to be subsequently pronounced in
Court. It not only ﬁxes the date from which the period
during which the mortgagor is to retain the right to redeem.
is to be computed, but it is of itself the operative act in the
foreclosure proceeding. We think, therefore, that the ser
vice of the notice must be evidenced by the clearest proof,
and must in all cases be, if not personal, at least such as to
leave no doubt on the mind of the Court that the notice
itself must have reached the hands. or come to the knowledge
of, the mortgagor."—( Sntherland’s Civil Rulings, for
February 1864,12. 49. )
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If after notice of foreclosure has been issued, the so

called mortgagor bring a suit to obtain a declaration that
the mortgage is not genuine, the onus of proving that the
transaction is valid and binding rather rests on the opposite
party, since the plaintiff, after notice of foreclosure, was
driven to act as he did, and can scarcely be said to have
voluntarily undertaken the burden of proving the fabrication
of the mortgage deed.—Ga}odhar Mowar v. Zindah Mower.
—-( 6. W. Reporter, Civil Rulings, p. 69. )
In a recent case, Mdhesh Chandra Sen v. Tarini, a Full
Bench of the Calcutta Court over-ruled the previous practice
of reckoning the year of grace from the date of the' issue of

0mm of proof in
an action after notice
of foreclosure to
have the mortgage
declared void.

The gear ofgracc
runs from the date
of service of notice.

the notiﬁcation, and held that it ought to be reckoned from

the date of the service of the notice. In the case before
them the Court held it unnecessary to determine what would
be the case if the mortgagor should keep out of the way to
avoid service.—( ,1. Bengal Law Reports, Full Bench Rulings,

p. 14. )

The remarks of Peacock, C. J., in referring the

question leave I think no doubt as to the soundness of this

conclusion. The position therefore laid down in Macpherson
on Mortgages, p. 210, and in 3. North West High Court Re
ports, p. 301, will probably be no longer considered to the
law, or the modiﬁcation of that position in 9.

Civil Rulings, p. 116.

W. Reporter,

See too Vol. 3. Civil Rulings, p. 230.

If the last day of the year of grace, which is reckoned
from, but exclusive of the day of issue [rather, service] of
the notice happen to be a. Sunday or other holiday, a deposit
on the ﬁrst ensuing business day will be sutlicient.—( [Plac
pherso-n on Mortgages, pp. 210, 222.) A more correct view
seems however laid down in Kismola Kant Mgti v. Srimati
Narayani Dassi, where the Court held that if the deposit
were made in Court it was necessary that it should be made
strictly within the year, the mortgagor not being entitled to
any authorized holidays which may occur when the year of
grace expires.—( 9. W. Reporter, Civil Rulings, p. 583. )
There seems no doubt but that the principles laid down with
regard to the ﬁling plaints where limitation runs out during
a regular or unauthorized holiday apply to this case.--( See
Tremlett’s Limitation Law, pp. 2, 3. )

Year of grace ez
piring on a holiday.

The Judge has no discretion to extend the time allowed
The Judge cannot
to the mortgagor under this Section, and therefore any extend the gear of
order he may pass allowing further grace is an absolute grace.
nullity—Mohammad Ghazi v. Abdul Muhammad Amiruddin.
--( 5. W, Reporter, Miswllaneous Appeals, p. 31. )
If the mortgagee through the Court grant an extension
of the year of grace this does not necessitate proceedings

But if the mart:
gagee do so, no fresh

being taken de novo or the issue of any fresh notice of fore~ notice need ism.
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closure.—Anand Chandra Ghose v. Gur Chandra Ghose.—( 1.

W. Reporter, p. 44.)

See too, Vol. 10. Civil Rulings, p. 360.

Neither are the proceedings vitiated by the parties entering
into an agreement during the course of the year of grace to
the effect that part of the redemption money should be paid
down at once, and the remainder on the day when the year
of grace would expire, since it appeared clearly not to be the
intention of the parties to substitute a new contract for the
original one under which the foreclosure notice had issued.
-—~(}anamani Dassi v. Parbati Dassi.—( 9. TV. Reporter, Civil
Rulings, p. 326. )
Illortgogor need
only deposit what he
deems to be due,- but

If “during the year the mortgagor come forward and
make a deposit, he may of course deduct anything he con
siders due to him from the mortgagee; but he should be

he does so at his own
very sure of his ground before doing so, for if the sum
risk.

tendered or deposited fall short, though it be only to the
extent of one rupee, of the amount due, the mortgagor’s

right is, on the expiry of the year, of grace, wholly gone.—
(JlIacpherson on Mortgages, pp. 221, 222. )
If the debt due to the mortgagee be paid by the Judge’s
order into the Collector’s Treasury before the expiration of
the year of grace, it is still held to be a deposit in Court
deemed to be a depo entitling the borrower to redeem—Abdul Haq v. Mussumat
sit in Court.
Myah.-( Sutherland} Civil Rulings, for April 1864, p. 184. )
Money paid by the
Judge‘s order into
the
Treasury is

A deposit accom
panied with a denial
of the mortgagee‘s
title, and an expres
sion of an intention
to dispute it is bad.

In Abdur Rahman v. Kisto Lall Ghose, a Full Bench of
the Calcutta Court, on the authority of Prannoth. Chowdhry's
case ( Sutherland's Privy Council Judgments, p. 367,) held
that a payment into Court of the deposit, without any res
triction being actually placed On its being paid over to the
alleged mortgagee, but accompanied by a declaration that
the mortgage was false and fraudulent, and that a suit would
be brought to get back the money, was not a Sutlicient tender
to prevent foreclosure.—( 6. W. Reporter, Civil Rulings, p.
225. ) This over-rules a. contrary decision in Vol. 3. Civil
Rulings, p. 184.)

When the deposit is once made, the mortgagor’s equity
of redemption is saved, quite irrespective of whether the
mortgagee have received notice of the deposit or not. Of
saved, irrespective of course the mortgagor will not get back his mortgage deed
the time when the until the mortgagee has taken the money out of Court; and
money reaches the
When the deposit

is made the mortga
gor‘s rights are

mortgagee.

it may be that if his delay in doing this be due to the
negligence of the mortgagor in not doing his best towards
ensuring prompt notice of the deposit being given to the
mortgagee, the latter may be entitled, on the equity of the
Regulation, to hold the deed against the accruing interest.—
Hethan Singh v. Narku Singh.--( 3. W. Reporter, Civil Rul
ings, p. 184.)

~1.‘‘
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Receipt of the

it cover the whole of his demand, as he cannot take it out deposit by the mart:
gagee.

in part payment, and continue his suit for foreclosure, or
for payment of what remains due.——(Macpherson on JIort
gages, p. 228. )

A mortgagee who has once ﬁled a petition to be allowed
A mortgagee who
to take away the mortgage money deposited by the mort has signiﬁed his
lo take the
gagor cannot afterwards turn round and sue for forclosure election
deposit cannot after
on the ground that the deposit had been made after the wards change his

expiry of the year of grace, and that he had applied for the
money under wrong information from his agent—Khaner
Naloazish Hassain v. Wasulnissa Bibi.—( 6. W. Reporter,
Civil Rulings, p. 249. )

“ Under Regulation XVII of 1806 the Zillah Judge is

mind on the plea of
misinformation.

The Judge must

judicially required to see that it is proved before him that record a proceeding
setting forth the
the notice has been duly served, and to record a proceeding foreclosure
proceed
certifying that all that Regulation XVII of 1806 requires ings.
has been duly carried out, and also any elucidating facts
necessary to be recorded as occurring within the year of

grace.”—-Mir Abbas All v. Nand Kumar Ghose.—( 7. 7V.
Reporter, Civil Rulings, p. 123. )

A mortgagee may foreclose at any time.—( Norton’s

Topics, p. 478.)
Ever since 1813, it has been settled law, that the
functions of the Judge under Regulation XVII of 1806,
Section 8, are purely ministerial, and that a mortgagee,
after having done all that this Regulation requires to be
done in order to foreclose the mortgage and make the con
ditional sale absolute, must bring a regular suit to recover
possession if he be out of possession, or to obtain a declara

tion of his absolute title if he be in possession. In that
suit the mortgagor may contest on any sufﬁcient grounds
the validity of the conditional sale or the regularity of the
proceedings taken under the Regulation in order to make it
absolute. He may, also, allege and prove if he can, that
nothing is due, or that the deposit (if any) which he has
made is sufﬁcient to cover what is due; but the issue, in so

far as the right of redemption is concerned, will be whether
anything at the end of the year of grace remained due to
the mortgagee, and if so whether the necessary deposit had
been then made.

If that be found against the mortgagor

the right of redemption is gone.”--—F0rbes v. Amirunnissa
Begum.——( Sutherlaml's Privy Council Judgments, p. 621. )

See 10. W. Reporter, Civil Rulings, p. 478. for some remarks
on the foregoing passage by Phear J.

When such a suit is

brought, even if it be tried ex parte, or if the defendant be
present and omit to plead that there has been any irregu~

larity, the plaintiff must establish that he has strictly complied

The foreclosure
proceedings must be
followed by a regular
suitfor possession or
conﬁrmation oftitle.
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with all the forms laid down in the Regulation ; and also
that on the merits of his case he is entitled to the relief he
asks for.—-( Macpherson an Mortgages, p. 230. )
A bondﬁde mortgagee without notice who has foreclosed
A bondﬁde mort
gagee who has fore is not affected by any arrangement made between his mortga
closed is not bound gor and another party, that the property should only be sold
by agreements be
tween the mortgagor to this latter, but the mortgage must stand.—-Ram Dulab Day
V. Mohanmzd Dall.-( 2. W. Reporter, Civil Rulings, p. 64. )
and a stranger.
I] a benumidar be
entrusted with all the
indiciu of ownership
his acts may bind the
estate.

Where property is held benami by B for the true
owner A, and mortgaged by conditional sale by the nominal
holder B in whose hands all the indicia of ownership had
been placed, it has been held that foreclosure against B will
be binding on A, and parties claiming through him, unless
the true owner can show that the alienation was made with

out his acquiescence and that the purchaser took with
knowledge of that fact.—-Bhagwan Dass v. Upoach Singh.—
( 10. IV. Reporter, Oivil Rulings, p. 185. )
Plea of non-pay
ment of the consider

ation should be taken
not later than during
the foreclosure pro
ceedings.

If the mortgagor omit to plead in the foreclosure pro
ceedings that the whole of the consideration money had, not
been paid him, it will be too late for him to raise the ques
tion for the ﬁrst time in answer to the subsequent suit for
possession.—Afzul Khan v. betun Roy.—-( Sutherland's Civil
Rulings, for May 1864, p. 206. )
Since the interest of the mortgagor ceases on the expiry

Right of mortga
gor ceases on ezpiry of the year of grace, an auction purchaser of his rights after
of the year of grace. that date takes nothing as against the mortgagee who has

foreclosed, and who will therefore be entitled to oust the

auction purchaser, if he have obtained possession.-—]l[adhub
Anund Moitro v. Gone-sh Prasacl.—( 1. W Reporter, p. 92. )
Foreclosure only
binds those who are
parties to it.‘ '

After parting with
the right of redemp
tion a mortgagor crut
nol a peril against
forec sure.

But in the case of joint families the mortgagee is only

entitled after foreclosure to so much of the property as
belongs to the members with whom he has dealt.—Nilmani
Bhuya v. Rajah Gunga Narayan Shahur Roy.-( 1. W. Re
porter, p. 334. ) And generally, foreclosure proceedings
give no title against any one not a party to the suit.—( 1.
W. Reporter, p. 175. ) But where a large body, co-sharers in
an estate, executed a conditional mortgage of it, in order to
raise money to save the property from being sold by Govern—
ment, which mortgage was for many years recognized by the
whole body of sharers, it was held that the mortgagee might
foreclose against the whole body of proprietors, although
it appeared that four or ﬁve sharers were not in any wise
parties to the original deed of mortgage—(blaspherson on
Mortgages, p. 200. )
One of several co-mortgagors cannot appeal against a
foreclosure suit if he have parted with the equity of redemp_
tion before the institution of the suit.—-Kottak Uppi v. Kaliyat

Pauoli Kmmi Bulli.-( 1. Stokes" Madras Reports, p. 7. )

PUNJAB CIVIL CODE, 1
wet. 1115, clause 4.

4.05

LIMITATION PERIOD .

4t-_Tke statute of limitations will not apply
to mortgages, that is, the right of redemption or

foreclosure, on the part of the original par ties to
the mortgage, their heirs or assigns, will not be
barred by lapse of time.
The present limitation in suits by the mortgagee to
foreclose, or to recover money secured on real property is
twelve years under Clause 12, and in suits by the mort
gagor to recover the mortgaged property sixty years under
Clause 15, Section 1, Act XIV of 1859.

Present law

of

limitation in mort
gage suits.

See Tremle-tt’s Law

of Limitation, pp. 43, 45, 47, 53 and 54.
In calculating the date from which limitation begins to

Care

must

be

run, care must be taken not to confound the time at which taken in determining

the mortgage debt becomes recoverable with the time at
which some collateral debt included in the deed becomes
due. Thus where the mortgagor was to remain in posses
sion at a monthly rent, and, in default of payment, the
mortgagee was to take possession, the mortgagor having
failed in his ﬁrst and all other payments. it was held that.
the limitation as to the mortgage debt did not commence on
these defaults. But when the mortgage debt is made repay
able by instalments, on default of payment of any One of

the time when the
mortgage debt itself
becomes due.

which, the whole becomes payable and the mortgagee may

foreclose, limitation as regards a. claim for possession runs
from the date of the ﬁrst default, and a suit for foreclosure

must be brought within twelve years from that date. Each
separate instalment is however recoverable within the pro—
per period of limitation from the date on which it fell due.
-—( Macpherson on Mortgages, 1). 180. )
The following remarks relate to all kinds of mortgages

indiﬁ'erently.
0n the rights and duties of Mortgagors.
It is the duty of the mortgagor to take all legal means
to protect his rights in the property mortgaged by him; and
the mortgagee will be entitled to recover from him damages for
any loss he may sustain through his neglect of this duty.—
(p. 372. ) And if he remain in possession of the mortgaged
property, he ought to use it as liable to become the property
of the mortgagee, or to be sold for his beneﬁt and must
not do anything which tends to injure or diminish the secu
rity on the strength of which he has received the money of

Duties

of

the

mortgagor.

his creditor.
The mortgagor may either transfer absolutely or morb
gage his remaining interest in the lands, which he has

already mortgaged, without ﬁrst redeeming them.

The

The mortgqor
can alienate his re
maining interest.

LAW REGARDING moa'renoons.
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mere purchase of mortgaged property by a third person
does not render him personally liable for the debt, to secure
which the land was pledged. The lien on the property
indeed continues, and the only eﬁ'ect which the sale has on

the mortgagee’s position is that it gives the purchaser, as
the mortgagor's representative, the option of redemption.—
(Macpherson on Mortgages, pp. 112, 113. ) As to the validi
ty of alienations made by the mortgagor in breach of his
agreement not to alienate until he shall have paid OR the
mortgage-debt, see above at pp. 383, 384.
A mortgagee
entitled

to

is

retain

possession till the
whole debt is paid

0.173

In Moulvi Raziuddin v. Jhublm Singh the Calcutta Court
held that “if the plaintiff wished to gain possession of his
share of the property mortgaged by him and others for
security of a common debt, he was bound to shew distinctly
that the whole of that debt had been paid off; for a mort
gagee is entitled to hold possession till every pics of the
debt secured by the mortgage has been fully paid and satis
ﬁed, and no person representing the original mortgagor and
claiming any fractional portion in the mortgaged property
can sue to redeem his separate share, without proof of the
satisfaction of the entire debt."—( Sutherland’s Civil Rulings,
for l'ebruarj/ 1864, p. 75. ) And this principle will apply
equally, although a portion of the mortgaged property may
have been sold by the District Olﬁcer for arrears of revenue.
-—-( Civil Ralings,for May 1864, p. 217. ) While even if the
mortgagee have agreed to relinquish any portion of his mort
gage, either on receiving a proportionate sum of what is due
to him or otherwise, he cannot be compelled against his will

to allow the remainder to be redeemed in portions.—-( Suther
‘Ezcepl the deed laml's Civil Rulings, for June 1864, p. 260. ) This rule does
lhews that the inter not apply however where there is distinct notice on the face of
ests of the mortga
the mortgage deed of the separate shares of the mortgagors.
gors are distinct.

-—Ram Kristo Manjhi v. Amiru-rmissa Bibi.—~( 7. W. Reporter,
Civil Rulings, p. 314. ) See too Macpherson on ZlIortgages,
pp. 135, 136; and Vol. 6. W. Reporter, Civil Rulings, p. 240,
where a Full Bench of the Calcutta Court ruled that where
two persons who together represented the original mortgagor
each sued separately, but at the same time and in the same
Court, to redeem the mortgage, the plaintiffs depositing the
respective sums due to make up the full redemption money,
the Court was entitled, as the whole mortgage money had in
fact been brought into Court, to hear the two suits together,

and to give each plaintiff the same relief which he would
have been entitled to in a joint suit; but as neither plaintiﬂ‘
was entitled to redeem his portion of the estate upon pay
ment of his proportion of the mortgage money, neither should
be allowed his costs of suit, inasmuch as each of them claimed

to redeem on payment of his portion, and on this ground,
had his suit alone been ﬁled, it must have failed.

A contrary

rule appears to be laid down in Clause 12 Section XVII of

Pumigggyagove ]
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the Punjab Civil Code, which however in the broad way in
which it is there expressed seems quite indefensible on sound
principles of legal reasoning.

One of several mortgagors may redeem by paying off the
whole debt on the mortgage, and on his doing so the mortga
gee must take the money and release the property, no mat
ter what the share of the plaintiﬁ‘ in the property may be :
or if one of several joint mortgagors can shew that the whole
debt has been liquidated, the entire mortgaged property
must be given up, though all the joint mortgagors have not
joined in the redemption suit—Ali Raza v. Tara Sundari.
—( 2. W. Reporter, Civil Rulings, p. 150.) See too Vol. 7.
Civil Rulings, p. 314. In Hardeo v. Ganesbi Lall the Agra
Court ruled that any one of several co-mortgagors is entitled,
if the mortgage debt have been discharged, to be put in
possession of his own share of the estate. even if the other
mortgagors refuse to come forward.—( 1. North West High
Court Reports, p. 36. ) See also Maopkerson on Mortgages, p.
137, where it is added that the redeeming co—mortgagor has
a lien on the property redeemed against the other joint
mortgagors who had not come forward, to the extent of their
shares in the debt and of the expenses incurred in redeem
mg.
But when one co-mortgagor alone sues the mortgagee
to recover his alleged share of excess proﬁts, the other
owners of the estate should be made co-plaintiﬁs under
Section 73 Act VIII of l859.—Okattar Dhari Singh v. Mir
K/iidmat Ali.——(2. W. Reporter, Civil Rulings,p. 255.)
A mortgagor wishing to redeem, or to prevent a fore
closure, should in general tender or deposit cash, and the
lender is not bound to accept a bill or bond; but if he do so
accept, he cannot afterwards repudiate his act.

One of several
joint morgagors may
redeem the whole
1| origage.

In a mil to rem.
ver surplus proﬁts
all the mortgagor:
should be joined.

0n tender.

As a strict

compliance with the terms of his agreement is all that is
required of the mortgagor, a tender or deposit, not made in
cash, is good if it were the intention of the parties, at the
time of contracting, that such a payment or tender should
be suﬂicient. So if it be covenanted that the mortgagor
should be entitled to redeem on repaying the principal, a
tender of the principal alone is sufﬁcient, and any claim the
mortgagee may have for interest, or for other matters arising
out of the mortgage transaction must be enforced by him in
a separate suit against the mortgagor. After a proper
tender has been made, all the rights of the mortgagee are at
an end, and he must answer to the mortgagor for any loss
caused to the latter by his non-relinquishment of the pledge.
—( Macpherson on Mortgages, pp. 148, 149.)
The cost: of re
The party seeking to redeem has in general to pay the M
. plion proceed
costs of the suit; but when the mortgage-debt, interest mgr,
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and costs, have been tendered prior to the ﬁling of the bill,

and the mortgagee has put forward unjust and unfounded
claims, and has refused to reconvey except on payment of
money which he had no right to demand, the Court has

thrown the burden of the costs upon him.—( Addison on Con
tracts, p. 261. ) So in Dinonath Butobyal v. Wamacharn Roy
the Calcutta Court remarked—“ The plaintiff had full right
to sue for redemption, and whether he had or had not
tendered the money to the mortgagee before he sued are
matters only affecting the right of the plaintiff to recover
- his costs. 1f the plaintiff succeed in establishing that he
' offered the money to the mortgagee out of Court, he is en
titled to recover the property. If he had asked for this he
might have been also entitled to recover, from the time of

the offer, the proceeds in excess of the interest of [2 per cent,
and costs of collection. In this case the plaintiff will be
entitled to recover his costs. If he fail to establish the
previous oﬂ'er, he will still be entitled to obtain a decree for

possession, and the decree may be executed by him on his
depositing the money due within a certain time to be named
in the decree, but he will not be entitled to recover the
costs.—( 3. W. Reporter, Civil Rulings, p. 128.) This how
ever does not apply to mortgages by conditional sale ap
parently, see above, p. 403.
Distinction between
sales with a power
of repurchase and
mortgages.

For the inadmissibility of oral evidence to prove that
an instrument of out and out sale was intended to operate
merely as a mortgage, see above in Chapter II, p. 88. And
where a bondﬁde sale is accompanied with a power to repur
chase, this will not make the transaction a mortgage, if such

do not appear to have been the intention of the parties.
The best general test of such intention is the existence or
non-existence of a power in the original purchaser to recover
the sum named as the price of such repurchase : if there be
no such power there is no mortgage—Edr's. note to Venkata
Reddi v. Parvatt' Ammal.—( 1. Stokes’ Madras Reports,
12. 465. )
Sub-tenures crealed

In Mn'tar Single v. Buldeo, it appeared that the owner

by the mortgagee of a house mortgaged it about forty years ago, to one Sukh
cease as against the Pal, who allowed the defendant to occupy a portion of the
mortgagor on the premises. When such occupation had lasted eleven years,
redemption of the
the owner sold the house to the plaintiffs, and with a p0rtion
mortgage.

of the purchase money paid off Sukh Pal‘s mortgage, where
upon the plaintiﬂ's brought an action to eject the defendant,
and to recover the possession of the whole house. The
Judicial Commissioner held on appeal, that as the mortgage
had been paid oﬂ‘, the tenure of the mortgagee had expired,

and with it, that of the defendant.—-( 1. Punjab Record, Case
No. 18. )
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See Clause 8 Section XVII of the Punjab Civil Code
for the restrictions on the powers of partners in dealin
separately with landed estate; and regarding mortgages o
wakf estate, see Clause 6 Section XXII.
0n the rights and duties of Mortgagees.
It is for the mortgagee to see that the mortgage deed
The mortgagee
be carefully and accurately drawn up, since when (a deed is should look to the
so loosely worded as to admit of more than one interpreta

drawing up of his

tion the Courts will always construe it in the sense most security.

favorable to the mortgagor. So in a case where the mort
gagee had not the usufruct of the property ; and there was
no stipulation about interest in the deed. the Court refused
to allow any, on account of this silence, from the date of the

deed up to the time when the money lent became repayable.
-—( Macpherson on Mortgages, pp. 39 and 34. )
For the amount of care and enquiry required from an
intending mortgagee in dealing with a guardian as laid down
in the famous case of Hanuman

('are requiredfrom
a mortgagee in deal
Prasad Pandi, see above at ing with parties with
limited interests, or

p. 232. For the analogous case of dealing with a Hindu widow

h‘ustem.

regarding her late husband's estate, see p. 138. For that of
dealings with a Hindu father with united sons where Mitak
shara law prevails, see pp. 254—257 : or with a co-parcener
generally under that law, p. 280.
If the mortgagee make further advances to his debtor,
it is only when it is expressly so agreed that these become
additional charges on the mortgaged property. If the mort

A dditional advan
ces by the mortgagee.

gagee advance various sums on the security of an estate, and
ultimately take a fresh mortgage deed for the consolidated
amount, the pri0rity of his several liens will be computed from
the dates at wnich the loans were made, and not from that
of the consolidating deed:-—( Maepherson on Mortgages, pp;

63, 67. )

See too Addison on Contracts, p. 261.

In Gauput Bujashet v. Khandu Chaugshet the Bombay Unregistered mart;
Court held that an unregistered mortgage unaccompanied with gages and subse
registered
possession is not valid against a purchaser with possession.—- q uent
deeds
of
sale.
(4. Reid's Bombay High Court Reports, Civil Appeals, p. 69. )
See also Sutherland‘ s Civil Rulings, for lllag 1864, p. 225 ; 4.

W Reporter, Civil Rulings. p. 67.

In Maheshar Baksh Singh

Bahadar v. Bhi/rlca however. a majority of a Full Bench of

the Calcutta Court held that a bondﬁde purchaser for value
without notice is not entitled to priority over an unregistered
mortgage executed anterior to the date of the sale, since by
the Registration Law then in force in Bengal (and on this
point the rule was the same in the Punjab ), the mortgagee
was not bound to register in order to retain priority over

subsequent purchasers for value, and therefore there was no
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notice which he was bound to give the subsequent purcha
ser: the Court however were of opinion that when the de
fendant had proved he was a. bond ﬁde purchaser for value, the
onus was then thrown on the plaintiff to show that his deed of
charge was bond ﬁde, that the money was actually advanced,
and the mortgage executed before the defendant’s purchase.
It was held unanimously that a mortgagor selling without
notice of the prior secret lien would be liable to punishment
for cheating under the provisions of the Penal Code.—( 5.
W. Reporter, Civil Rulings, p. 61.) This paragraph will not
however apply to cases in which the alleged mortgage was

subsequent to the present Registration Law coming in force.
A fraudulent
mortgage is void
against the mortga
gor‘s creditors.

A prior mortgage
is good against the
oﬂic-ial aniguee.

A mortgage may
be in abegance.

A mortgage deed which was not drawn out for the pur
pose of giving the mortgagee a security for money advanced
to the mortgagor, but was intended fraudulently to stand in
the way of the mortgagor‘s creditors whenever they might
attempt to seize the property in execution, is void against
those creditors, although it may have been executed before
they sued out execution.—Radha Mohun Datt v. Bisheshar
Bandupadhga.-( 6. W. Reporter, Civil Rulings, p. 90. )
A prior mortgage when proved to have been made bonc'i

ﬁde will stand good against a purchaser of the same pro
perty from the oﬂicial assignee of the mortgagor, who had
subsequently become bankrupt.—Nadirunnissa Bibi v.
Tarachand Bamry'ee.—( 1. W Reporter, p. 137. )

A mortgage may be in abeyance for a time, without the
interest of the mortgagee being ultimately affected, as when,
for instance, in a usufructuary mortgage, the Collector
comes in and farms the land for some cause not connected
with the fault or mismanagement of the mortgagee.—
( Macpherscn on Mortgages, pp. 125, 126. )

A mortgagee may transfer his rights and interests as
mortgagee without reference to the mortgagor, but such
transfer must be without prejudice to the rights of his
debtor.---( Maopherson on Mortgages, p. ll 1. ) The Calcutta
the Sadder Court has held that all conditions are null and void
which would enable the mortgagee, on default made by the
mortgagor, to sell the mortgaged property and repay him
self, without applying to the Court or acting under its

A mortgagee may
assign his rights, but
he cannot bring the
property to sale
without the inter

vention
Courts.

of

directions, considering that such a power was at variance

with the spirit of the Regulations.
In England such
stipulations are constantly acted upon, and found in practice
to be very useful, and the means of avoiding much expense
and delay.—( Macpherson on Mortgages, pp. 42, 46 and 111. )
See also Macpherson on Contracts, 12. 41, for further remarks on
the same subject.
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A mortgagee is not bound to receive payment of the A person claiming
sum due to him and to relinquish his lien on the land, with a right to redeem
must prove his title
out requiring proof that the person offering to redeem has to do so.
a complete and legal right to do so.—( Macpherson on Mort
gages, p. 128. )
A mortgagee by giving notice at a sale of his debtor's
property that he has a mortgage on it, is not bound' in con
sequence to proceed against that particular estate alone if
other property be also charged with his hem—Raj Kumar
Singh v. Biry Mohun Thakur.-—( 2. W Reporter, Miscellaneous
Appeals,p. 17.)

A mortgagee by
notifying his lien
does not bind him
self to proceed sole
ly against that par
ticu or property.

It has been ruled that when land is mortgaged to two
persons jointly in security of a sum advanced by them in
equal proportions, an action by one for his share of the loan
wrll lie, although the co-mortgagee be not made a party
to the suit.—( Macpherson on Mortgages, p. 200. ) So too
when it clearly appears on the face of the deed that the
mortgagors have each separate and distinct shares in the
mortgage, they have no claim on the mortgagee beyond the
interests which they have themselves recorded : hence each
mortgagor must redeem his own share, and there can be no
success in a suit to redeem the whole property unless all the
parties to the contract join in it.—( p. 139. )

Separate
mort
gage advances must
I: recovered separ
atcly.

Where one of two heirs of a deceased mortgagee brought

The martga ed

the mortgaged property to sale in satisfaction of a decree he Properly '3' P1811564
had obtained for half the amount, the Calcutta Court ruled for the Whol‘ deb“
that the lien was not thereby destroyed, but that the pro-'
perty in the hand of the auction purchaser was liable to be
resold in satisfaction of the other moiety of the debt.—
Indra/it Kunwar v. 1311'} Bilas Lali.—( 3. 1V. Reporter, Civil
.liulings,p. 150. )

The law of foreclosure however is the same as that of

A mortgage can

redemption. One of several persons interested in a mort
gage is not at liberty to foreclose‘in respect of his fractional
share—Bizarre ling v. Abilack Roy.-—( 10. W. Reporter, Civil
.ltulings,p. 476. )

not be foreclosed in
part.

In a Madras case it was decided that the lessee of a

The lessee of the
mortgagee must ac
count to him after
redemption.

mortgagee may be compelled to account for rent to the
mortgagee, though the land may have been redeemed by the
mortgagor.—(Nortrm’s Topics of Jurisprudence, p. 479. )
“Wherea debt is secured,” observes Addison, “by

A creditor may

mortgage, covenant, and bond, the mortgagee may pursue pursue all his reme

all his remedies at the same time.

If he obtain full pay

ment on the bond or covenant, the mortgagor becomes
entitled to the estate, but if he obtain part payment only,

be may go on with a claim for foreclosure, and foreclose for

dies at the
time.

same
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the remainder. On the other hand, if he foreclose in the
ﬁrst instance, and the value of the estate prove insufﬁcient
to satisfy the debt, he may, while the mortgaged estate
remains in his power, sue on the bond or covenant; but in
so doing he opens the foreclosure, and the mortgagor there
upon becomes entitled to redeem. If after foreclosure, he
sell the estate and realize less than what is due to him, the
Court of Chancery will prevent him, after such sale, and after

he has disabled himself from restoring the estate, from suing
at common law to recover from the mortgagor upon the
collateral personal securities the difference between the
price realized on the sale and the original mortgage debt.—
( Addison 0n Contracts, p. 267. )
-A decree against
the
erson in the
Smut Cause Court
does not prevent the
Mortgagee
subse
quently

proceeding

against the estate.

The

mortgagee

If a creditor to whom real property is hypothecated as
security for his debt pursue his remedy against the person
of his debtor by suing in the Small Cause Court, he does not
thereby lose his remedy against the thing hypothecated.
The obligation of the debtor created a two-fold cause of
action, and a two-fold remedy; one against the person
and the other against the thing, which may be pursued
concurrently or either separately.—Munni Reddi v. Venkuta
Reddi.—( 3. Madras High Court Reports, p. 241. )
There does not seem to be any objection, writes Mac

may purchase the pherson, to a mortgagee becoming himself the purchaser of
mortgaged property the land, for the sale of which he has obtained an order, so
when brought to sale. long as no ease of fraud or collusion is made out against

him. In England, however, he can only become a purchaser
by special leave of the Court.
References on the
subject of mortgage.

Besides works expressly treating of mortgages, the
reader may be referred to Norton's Topics of Jurisprudence,
pp. 463 to 480, especially to an extract at p. 468 from the
judgment in Cholmondeleg v. Clinton, on the nature of the
relation of the mortgagor and mortgagee; to Addison on
Contracts, Ch. VIII; to lfeech v. Hall, and Moss v. Gal/intorc
and another in Smith’s Leading Cases, Vol. I. It should,
however, be borne in mind in consulting works of English law

that the mortgage prevailing in England differs from those
which are commonly met with in the Punjab. Note at p. 255
of Brown’s Cmnmentaries on the Common Law,

8rd edn,

gives a lucid description of the usual English mortgage.
See also Sandar‘s Institutcsof Justinian, p. 215, and again
L. III. Tit. XIV.

CHAPTER. XV.
PUNJAB CIVIL CODE.

SECTION XV.
Agency.
1.—Agency may be general, or special.--In
general agencies, the principal cannot give private
instructions to the agent contrary to any public
authority which he may have given to him, other
wise third parties would be defrauded. For
instance, if an agent be publicly notiﬁed to have a general authority to sell certain kinds of effects
with warrant, but have private instructions, in a
particular case, not to warrant, and if in violation

of those private instructions he do warrant, the
principal is bound by that warranty. So again, if
an agent be ostensibly deputed, without any special
limitation, to trade in a certain line, and have

private instructions limiting his transactions, then
if he transgress the limits, still the principal will
be responsible to the parties with whom the agent
may have dealt.
“ An agent may be tied down by very strict directions
as between himself and the principal, whom he may not
withstanding have power to bind by contracts unauthorized

by, and even in deﬁance of them.

Cases of this sort occur,

when a general agent, as he is called, exceeds his instructions.
A general agent is a person whom a man puts in his place to
transact all his business of a particular kind : thus, a man
usually retains a factor to buy and sell all goods, and a
broker to negotiate all contracts of a. certain description, an

attorney to transact all his legal business, a master to

perform all things relating to the usual employment of his
ship, and so in other instances. The authority of such an
agent to perform all things usual in the line of business in

which he is employed cannot be limited by any private order

Power of general
a/nd s 1 ccial agents
to bind the prmci
pal.

4114:

GENERAL AGENCY.

[ PUNJAB I<;IVIL CODE,
scct.X

., clause 1.

or direction not known to the party dealing with him. But
the rule is directly the reverse concerning a particular agent,
that is, an agent employed specially in one single transac—
tion; for it is the duty of the party dealing with such an
one, to ascertain the extent of his authority: and if he do

not he must abide the consequences.”—( Smith’s Mercantile
Law, 1). 136. )
The extent and
In Ram Baksh Lall v. Kishm'i .Molzan Shaka, it was laid
nature of an agent’s down that the extent and nature of the powers vested in an
powers are questions
of fact rather than

of taw.

agent are not so much matter of law as matter of fact, to
be decided in each case in which a question of agency arises.
Even if the agent have no written power of attorney under
which he carries on his principal's business, yet if he be
proved to have acted ordinarily for the principal in buying
and selling other articles of merchandize. the fact of his
not having been shewn to have previously purchased one
particular kind of article will not necessarily operate against
the seller’s case that he purchased on account of his prin
cipal. If, however, the purchase of this particular article
he the ﬁrst transaction in the buying of merchandize entered
into by the alleged agent, then, in the absence of proof that
the principal actually received and paid for the article. it
may be difﬁcult to establish that he so acted that his prin

cipal should be bound._.( 3. Bengal Law Reports, Civil
Appeals, 1;. 273. )
Respmtsibility of

“ Servants entering into contracts on behalf of their

masters for their
servanta’ contracts

masters in the usual course of their employment bind the
latter by their contracts, although in the particular instance
they may have had no authority to do the act in question.
If a man send his servant with ready money to buy goods,
and the servant buy on credit, the master is not chargeable.

But if the servant usually buy for the master upon tick. and
he buy some things without the master’s order, yet if the
master were trusted by the trader he is liable.

“ If goods,"

observes Lord Ellenborough, “ be taken up by the master,
and the money given afterwards to the servant to pay, I 11111
inclined to think the master liable, if the servant have not

paid over the money, for he has given the servant authority
to take up goods upon credit.

It is therefore, material to

see when the money was given. If the servant were always
in cash before—hand to pay for the goods. the master is not
liable, as he never authorized him to pledge his credit; but
if the servant were not so in cash. the master gave him a.
right to take up the goods on credit. and will be liable if the

servant have not paid the plaintiﬁ, though he may have
received the money from the defendant his master." If the
father of a family put his children unde r the protection of
servants and live himself at a distance from them, the

servants have an implied authority to procure necessary
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advice in case of sudden illness or accident.”—( Addison on
Contracts, p. 611. ) See too b‘r'nit/t's ﬁlercrmtz'le Law, p.
136 ; and 6. W. Reporter, Civil Rulings, p. 309.
Hence tender of payment to a clerk or servant having

Tender and pay

a general authority to receive money for his employer is a mm“ to agent“
good tender to the latter.-—( Addison on Contracts, p. 1046. )
But an agent employed to sell an estate has no implied
authority to receive the purchase money (p. 605. ) “ And,
writes Mr. Smith, “ it is a general rule of law, that if a
creditor employ an agent to receive money of a debtor, and
the agent receive it, the debtor is discharged as against the
principal: but if the agent, instead of receiving money, write
oif money due from him to the debtor, then the latter is not
discharged.”—( Mercantile Law, p. 154. )

2.--In special agencies, for the performance
of a particular business, the principal is responsible
for those acts of the agent which may be connected
with the “ res gestae,” and with the execution of

the duty, and for the accessory circumstances arising
from the conduct of the transaction.
“ It is an inﬂexible rule in the construction of powers of
attorney that the special purpose for which the power of
attorney was given is ﬁrst to be regarded: and the most
general words following the declaration of the special pur
pose will be construed to be merely all such powers as are
- needed for its effectuation.—-Esdivz'le v. La Name is a very
strong example of this rule. The largest powers were given
to deal with the principal's estates in Ireland, to bring
actions for the recovery of rents, or any other debt, duty,

matter, or thing due or coming to his principal for or in
respect of the premises or in any other respect whatever." These
words, in themselves very wide, are followed by- “ and in my
name to give, and- further to do all lawful acts and things
whatsoever concerning all my business and affairs of what
nature or kind soever in the said United Kingdom, and
generally to act for me, and on my behalf in all matters as
fully and amply as I might or could do therein were I
personally present, and had done the same.” The question
was, whether the power of attorney gave power to endorse
bills, and Alderson B. decided that it clearly did not. “ The
general words are not sufﬁcient, for they must be construed
with reference to the antecedent matter which states the
purpose for which the letter of attorney was given.”—Sansone
Ezekiel Judah v. Addi Raja Sueen Bibi.—(
Madras High

Court Reports, 11. I77. )

See also 6. W. Reporter, Civil Rut—

(Ionstruction of
powers of attorney,
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ings, p. 43. But where general words are neither expressly
nor impliedly limited in the instrument, the Courts cannot
import into the deed a limitation which the executing party
has failed to insert. “ If persons do not limit their conﬁ
dence, the Court cannot limit it for them when they ﬁnd it
has been misplaced ; but they must, and those who purchase
from them must also, suffer the effect of their own ill-judged
act.”—Slwshi Bhushan Datt v. Chandra .Kumar R0g.—( 6.
W. Reporter, Civil Rulings, p. 41.)
Speciﬁcation, of
Where a power of attorney empowered an agent to bid
time in power of for a particular estate to be put up for sale on a particular
attorney.

day, but in no way limited him as to the time of purchase,
the Calcutta Court held that the intention of the parties in
mentioning the date was only to designate the day on which
the sale was ﬁxed to take place by authority, and therefore
when the sale was accidentally postponed, the power to
purchase. not being limited to a particular date, was binding
on the principal whether the sale were held on one date or

another.—Tke Collector of Dacca v. Nand Lall Rog—(3. 1V.
Reporter, Civil Rulings, 1). 5i. )
A principal can
“ Supposing it to be the case that a man send an agent
not both a )probn-te with direct authority and positive directions to bid at an
and repro ale his

agent's proceedings.

auction and to purchase an estate, and the agent accordingly
goes to the auction, and in the execution of that authority,
he does bid and the estate is knocked down to him; but

collaterally, and in a by-manner he enters into a distinct
and separate contract with an individual that, in conse

quence of something to be done or to be forborne, he will
pledge his principal to pay to that individual a certain sum,
it is quite plain that upon every consideration of justice, the
principal cannot be bound by this by-transaction on the part

of the agent.

If the agent make a contract on the part of

the principal, having a deﬁnite authority, and he exceed that

authority by inserting a term in the centract itself, it would
not be competent to the principal to say—“ I will repudiate
the inserted term in the contract as being ultra vires, un—
authorized, but I will obtain performance of the rest of the
contract." In such a case, although the agent had no autho
rity for the additional term, yet as it is an integral part of
the contract itself. and the party selling was not aware of
the want of authority, the principal could not enforce that
contract without giving effect to the additional term. But
in the other case, the act of the agent, if effect were given
to it, would subject the principal not only to the contract
which he authorized, and which he may be required by the
vendor or lessor to fulﬁl, but also to an additional liability
which he never contemplated.”—-1shan Chandra Singh v.

Shama Clmran .B/iatto.-( Sutherland's Privy Council Jurlg-l
meals, 1). 649. )
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The acts of Government oﬂicers within the scope of
their ordinary authority, and apparently if not in fact duly
authorized by the Government, together with their declared
opinions touching the transaction, constitute valid evidence
to show what the understanding was on which a party may
have contracted with Government through their agency.—
Sahib Singh v. The Secretary of State in Council of India.—
( 4. Punjab Record, 1). 139. )

41'1

How far the acts
and (impressed opi
nions of their 0 cers bind the (10
comment.

A principal is not bound by the act of an agent appointed A principal is not
for the general management and conduct of business who bound by an un
and unan
enters into an unusual contract not made according to the usual
thorizecl act of the
ordinary course of business, when it appears that the agent.
principal in no way ratiﬁed the transaction ; even though the
opposite party dealt with the agent in good faith, as it was
for him to satisfy himself of the agent’s authority.—-Madari
Lall v. Gilmore.—( 4. North West High Court Reports, 17.
196.) See also 7. W. Reporter, Uivil Rulings, p. 419 ; and

Vol. 10. Civil Rulings, p. 376.
So in Car v. 1he Midland Counties Railway Company it
A Stat-ion M'aster
therefore
was held that the station master of a railway company cannot
bind the Company
could not bind the company by a contract for surgical for
nwd-ieal attem
attendance on an injured passenger without express authority dance.
for that purpose, for the employer of an agent for a. par
ticular purpose gives only the authority necessary for that
agency under ordinary circumstances, or the powers usually
exercised by similar agents, if there be any evidence to show a.

particular usage.—( Broom’s Commentaries on the Gammon
Law, 12. 529. )
The agent must
So where an agent exceeded his auth0rity in mixing up
his private transactions with those of his principal, and 'not mia: up his pri
liabilities with
giving a single bond for monies borrowed, partly for himself vate
tlzolse of his princi<
and partly for the principal, without speciﬁcation of the 1) amount for which each party was liable, the Calcutta Court
ruled that as it appeared that the lender had not exercised
due caution in satisfying himself that the agent was legally
justiﬁed in borrowing for his principal, a decree ought to
issue against the agent alone personally.-Jagannath Roy v.
Manorekha Dassi and others.—-( 2. IV. Reporter, Civil Rul

ing-8,11. 156.)
Statementifrau—
Statements fraudulently made by an agent for his own
dulently m e by
beneﬁt are not binding on the principal on whose behalf they the agent for his
were ostensible made.-Jawahir Lall v. Teheit Pukaram man beneﬁt do not
bind the principal.
Singh.-( 6. W. Reporter, Civil Rulings, p. 252. )
Mia-statements
In Cornfoot v. Fowke a principal was held irresponsible
made by
for a mis-statement innocently made by his agent without autho— innOcently
an agent.

rity from himself. The principal there sued for breach of
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contract, and on fraud being pleaded, obtained judgment, it
being, as observed by Alderson B, “impossible to sustain a
charge of fraud when neither principal nor agent has com
mitted any; the principal, because, though he knew the
fact, he was not cognizant of the misrepresentation being
made ; and the agent, because, though he made a misrepre
sentation, yet he did not know it to be one at the time he

made it, but gave his answer bomi ﬁde.”—-( Broom’s Com/men
taries on the Common Law, 1;. 3,41.)
A person can only

The general rule that no one can become the agent of

become the agent of another except by the will of that other, applies to lumber
another by his ea:
press or implied
consent.

dars professing to represent the village body in boundary
disputes : the will however of the principal may, it is to be
remembered. be manifested in writing or orally, or simply
by placing another in a situation in which according to
ordinary rules and usages that other is understood to
represent and act for the person who has so placed him, or
by refraining from interposing, and acting in such a way as
to lead to the belief that he authorized the alleged agent to
represent him, provided that he was aware of his so acting.
~—-Gunga Prasart v. Ram Prasad.—( Full Bench Ruling North
West High Court, of August 21st, 1866. )

Oral evidence is admissible to show that a person who
was a party to a written contract in his own name was in
an undisclosedprin reality an agent for another, provided that the object of such
cipal.
evidence be to charge the principal, and not to discharge
the avowed contractor.—( Bruom's Commentaries on the
Common Law, 19. 503.
Oral evidence is

admissible to charge

“ It often happens that a broker purchases in his own
Where a broker
contracts in his own name without disclosing that he has a principal : where this
name orfor an im. takes place, the broker is, of course, the person to whom the
(liscloserl principal

the creditor can in vendor gives credit ; yet if he afterwards discover the prin
general sue the cipal, he may elect to abandon the responsibility of his

principal.

broker, and charge him; and so he may if the broker, on
making the purchase, stated himself to be an agent, but

omitted to state the name of his principal, which is after
wards discovered; unless, in either of these cases, the seller

have suffered the time for payment to elapse, and the
principal to alter the state of his account with the broker
in such a manner that he would be a loser if called on to
pay to the seller; for then, indeed, sooner than that the
principal should be injured, the seller will be taken to have
selected the agent for his debtor. But if the time for pay
ment have not elapsed, the, principal cannot by prematurely
settling with his agent deprive the seller of his election."—
( Smith‘s Mercantile Law, 11. 150. )
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If however an agent receive money for his principal,
he is liable as a principal in a suit for a refund, so long as. he
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A agent who has
received money for
his principal is

stands in his original situation, and there has been no change generally liable as

in circumstances by his having paid over the money to his a principal in a
principal, or done what is equivalent thereto. as by applying suit for a refund.
the money to settle conclusively a debt due to him by the
principal, with the latter's approval.—( Addison on Contracts,
1:. 632. )

If a vendor preferring the credit of an agent to that of

If the creditor

the principal agree with the former to accept him as his prefer the agent's
credit to that of the
debtor instead of the latter; he cannot afterwards change his principal
he cannot
'mind and charge the principal.—-( Smith’s Mercantile Law, 1). after-wards chamge
150. ) But where the creditor in despair of obtaining a his mind.
debt from the principal, whose property had been forfeited to
the State, sued the agent, averring that he looked to him
alone for payment, the Chief Court held that the fact of the
creditor thus improperly electing to sue the agent did not
release the principal from his liability to be sued by him.—

Mahammad Mohkam v. Ramzani and Muhammad Shaﬁ.—( 3.
Punjab Record, Case No. 10. )
The creditor hav
The fact of the plaintiif having treated A as a principal
before treated an
in previous transactions, when he was not aware of all the ing
agent as principal
circumstances of the case. does not prevent his subsequently does not conclude
suing B as such, if he have afterwards learnt that he really him if hé subse
was the principal.—-Koilash Chandra Pal Chowd/zrg/ v. Gonnl quently learn who

Chandra Mookerjee.—( 8. W. Reporter, Civil Rulings, p. 428.)

the trueprirwipal is.

3.—While the principal is responsible to the
public for his agent, the agent is responsible to his
principal, for ordinary skill, care, and diligence.
The agent may be responsible for commercial acts,
done in good faith perhaps, but still in contravention
of the notorious usage of trade.
A gratuitous agent is not bound to undertake the
agency; but having done so, he is liable for any loss sus
tained by his principal through his gross negligence : what
is gross negligence being a question of fact in each particu
lar case—Agnew v. Indian Carrying Company.—( 2. Madras
High Court Reports, 70. 449: and the leading case of Coggs
v. Bernard—1. Smith’s Leading Cases, 12. 184. )

Gratuitous agents.

In a case in which the plaintiff had been employed by Amount of skill
the defendant to urge certain claims which the latter had on to he demanded
the Government. the Chief Court observed that—“ The from a paid agent.
possession of ability to transact certain business is a repre
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sentation that the requisite skill will be used. At the same
time, it is rather in favour of the plaintiff than against him,
that he is not a duly recognized practitioner in any Court of
Law, if this fact, the business not being law business, affect

the question at all. The rule is that if the employer volun
tarin select an unauthorized practitioner, the latter is res
posible only for a reasonable and bond ﬁde exercise of such
skill as he possesses.”—Fenwick v. Mirza Ilaihi Balacla—
( 1. Punjab Record, Case No. 25. )
Right of agent to

The right of the agent to be reimbursed by the principal

be ro-imbursed who in cases in which he has exceeded his instructions is thus
has exceeded his set forth in the Institutes of Justinian :—“ Is qui exeguitur
110 were.
mandatum, non debet excedere ﬁnem mandati, at ecce, si qm's

usqne ad centmn aureos mandaverit tibi utfundum emeres, we! at

pro Titio sponderes, neque pluris emere debes, neque in ampliorem
pecnniamﬁdo/ubr’re ; alioqut'n non balmbz's cum on mandati ace
tionem, adeo quidcm at Sabina et Cassio placuerit elz'amsi neque

ad centum aureos cum e0 agere oelis, inutilitcr to acturnm. Di
versw schola: auciores rccte usque ad cenlum aureos te acturum
existimant'qna sententia sane benignior est quod si mi-noris emeris,
Izabeoz's scilz'cel cum e0 actionem qnonz'am qui mandat at sibi
centum aureorum fundus emcretur, is nh'que mandasse intelligitur
at minort's, si possit, emeretur.”—( Inst. III. 26. 8. )

Implied indem

Where a principal employs an agent, the former is

nity 01":th by the bound to indemnify the latter in respect of all payments

ramp

made by him in the due course of his employment, but he
cannot resort to the principal for an indemnity against the
consequences of his own wrongful acts or want of skill and
caution in the execution of his commission.—-( Addison on
Contracts, 1). 598. ) Hence an agent who has been employed
to break the law, as for instance to commit an assault, can

not sue his principal for indemniﬁcation in respect to the

damages in which he may have been cast.—( Addison on
Contracts, 11. 889.)

4.—~But if the acts of the agent should have
been improper and unauthorized, still they may
become binding on the principal, if he should, in
any way, have ratiﬁed them subsequently.
On the principle Omm'is ralihaI/itio refrotrahitur et mandala
A party who has
wrongfulby sold A’s prior-i mqm'paratur, which this clause clearly recognizes, it
goods may be treat has been held that if A's goods he wrongfully taken and
Bd

by

agent

A

1“

h is

sold, the OWner may elect to consider the wrong—deer as his
agent, adopt the sale, and maintain an action for the price.

The assignees of a bankrupt may adopt or reject a contract
entered into by the latter: and if they determine to adopt

59.51% ,231‘91239005' ]
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it, the bankruptcy has other eﬁ'ect whatever on the contract
except to put the assignees in the place of the bankrupt.—(Broom’s Legal Maxims, p. 834. )
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5.—In matters connected with the agency, any
promises or agreements made with the agent, may
be enforced by the principal. So also agreements
may be enforced by the agent on behalf of the
ﬁrm if he be entrusted with the requisite authority,
Where a party sued one who was his general agent to
recover certain properties which the latter had acquired from
the funds of the plaintiff over which he had control but of
which the ostensible buyers were the agent’s wives, the
Calcutta Court held that the two facts that the defendant
was the plaintiff’s agent at the time that he made the purchases and that he had no means of his own to make them.
were quite inadequate even to start the plaintiﬁ‘s case, since
it was incumbent in order to make out a case of construc
tive purchase that the plaintiﬁ' should prove not only that
the defendant was his agent, but that at the time of the pur

chases he had in his hands funds of the plaintiif sufﬁcient
to meet them.—Mussumat Rulnmnissa v. Saiyad Walfat Ali.
—-( 3. W. Reporter, Civil Rulings, p. 232. )

6.--A married woman may be the agent of her
husband.
7.—In commercial affairs the principal is
bound not Only to furnish his agent with efﬁcient
instructions, but also to make the agent’s powers
and position known as publicly as possible, and
to notify the same to those with whom he habitual
1y deals, especially when the agent is deputed to
act at a distance, so that third parties may not be
induced to trust the agent improperly, or to extend
transactions with him to undue limits. On the
other hand, the public are bound to ascertain the
powers and position of agents, and to examine the
credentials with which they are usually supplied.

A party who
Claims the ,I'tmvﬁt
0; 1'” agent; 1;“"'
gigietjwf'ﬁjmj
quired by his
MOM!

4122

AGENTS or FIRMS AND snors.

[ PW“?
sect.
7., c'V'L °°°5
clauses 7 J: 8.

Those who neglect these precautions may thereby
subject themselves to liability.
8.—-The usual powers of agents and gomashtas
in mercantile houses will be more speciﬁcally
described in Clauses 7 and 8, Section XVII, on

Partnership.

CHAPTER XVI.
PUNJAB CIYIL coon.
SECTION XVI.
Bailment.

In “ Bailment ” are included deposit, commis~
sion, borrowing, hiring, pledge, or pawn.
1.—-The leading principle connected with this
subject, relates to the custody of the property, and

to the relative degrees of responsibility incurred
by the parties to the several kinds of contract above
enumerated.
Where the defendant denies altogether having received Burden of mm,
the property in trust from the plaintiff, the plaintiff must required from the
make out at least a primdfacie trust, and as without being buttorlwhﬂnﬂw (16'
able to do this he had no right to come into Court at all, he Pom "8 de'm‘l'
is not entitled to recover simply because the defendant has
failed to prove the case he put forward in answer to the
plaint.—-K/zadqjaunnissa Bibi v. Afsur Hossein.--( 2. W. Re
porter, Civil Rulings, p. 58.)

In mesumat Dayawanti v. Nandgopal and others the

Where A "3mm

Chief Court, after observing that there was proof of the mQ’wLL/ ‘0 ,B’ the

transmission of Rs. 65,000 by A from Lahore to B, who had 1mm" fame Pre'
.

t"

' th tth

gone to Benares, remarked that “ upon the Simple fact that Z,“,I?,Z,,“1’,’ZZZZW,‘ZO,I,Z
one man has remitted money to another, the primé‘ facie remitter.
presumption is that the money belongs to him who remits :
there is nothing from which to infer change of ownership, or
rather the inference falls short of the result that the owner
ship is changed.”—( 3. Punjab Record, Case No. 2, p. 13. )
The English law regarding the amount of care to be
exhibited by the various classes of bailees, which at present
at any‘rate is law in this Province also, is fully laid down in
the case of Coggs v. Bernard and the notes on the case as
'given in l. Smith‘s Leading Oases.

2.—The consideration which governs questions
arising out of these cases, is, whether the two
parties'receive mutual beneﬁt from the transaction,
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of them receives greater

beneﬁt than the other; and, according to the de

gree of beneﬁt, is the degree of care and dilligence
demandable from the party, and the degree of
negligence for which he is respopsible. In some
cases, the party in charge of the property is res
ponsible for ordinary care, in others for more, and

again, in others, for less than ordinary care.
3.---Thus in deposit, when property is deposited
without consideration, for the sole beneﬁt of the

depositor, then the risk is chieﬂy incurred by him,
and the depository will be liable only, when he may
be convicted of fraud, or of gross neglect. But if
the depository have ofﬁciously undertaken the
charge, and induced the depositor to conﬁde in him
when perhaps better custody was obtainable, then
he incurs a greater responsibility than in the last
case.
Actions on deposit.

In the case of actions to recover the value of property
lost by a. gratuitous bailee, the foundation for the action is
the following principle, as settled in Coggs v. Bernard, that

“ the conﬁdence induced by undertaking any service for
another is a sufficient legal consideration to create a duty
in the performance of it.” The fact of the bailee having
given no special undertaking to keep the goods safely does
not exempt him from the consequences of gross negligence.
When a man gratuitously undertakes to do a thing to
the best of his skill, when his situation or profession is such as
to imply skill, an omission of that skill is imputable to him as
gross negligence, and generally an unpaid agent is bound to
use such skill as he is shewn to possess. A bailee of this class
may be guilty of gross negligence although he have kept the
property entrusted to him with as much care as he kept his
own, since negligence of his own goods is no defence : proof
however that the property of the bailee was lost along with
that of the plaintiﬁ may be adduced as argument against the
existence of great negligence. A depositary has no right to

use the thing entrusted to him.—( 1. Smith’s Leading Cases,

pp. 186—192.)

ﬁi‘itiﬁl‘lllsﬁqEEg ]
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“ The law however expects the depositor to exercise a Thedepovitvr mud
due care
reasonable amount of vigilance in the protection of his own exercwe
the protection of hu

interests, and if he will blindly deposit goods in the hands

own interests.

of a person of weak intellect, or a child, or a minor, without
experience, or a notoriously idle and careless or drunken
fellow, he cannot expect the same care from them as from a

prudent housekeeper; and if the goods be injured or lost
by the gross negligenzes of such depositaries, he must bear
the consequences of his own rashness and folly and put up
with the loss.”—(Addison on Contracts, 11. 31. )

4i.—On the other hand, in borrowing without
any consideration to the lender, and for the sole
beneﬁt of the borrower, then the latter becomes

responsible even for slight neglect. He is bound
to be more circumspect than a depositary, and must
take more than ordinary care.
In Bringloe v. ﬁlm-rice the loan of a horse to the defen

The term of a

dant to ride was held not to warrant him in allowing his loan must be strictly
servant to ride it also, since the receiver of the loan must not complied with.

on any account deviate from the conditions of the loan. But
where a horse was for sale and A had it to try he was held '
justiﬁed in putting a competent person on it to try it, an
authority to do so being implied.—( 1. Smith’s Leading Cases,
p. 193. )

5.—When, however, the transaction is for the

mutual beneﬁt of the parties, as in hiring, and in
commission, when goods are deposited on consi
deration, or are entrusted for carriage, or con

veyance, or manufacture, then the party in charge
is responsible for gross neglect. If he shall have
used the article in a customary and reasonable
manner, or if he shall have taken ordinary care in
the conveyance, or in the manufacture, then the
owner must bear any loss that may accrue.
Sir William Jones has shewn that the true meaning of
the authority relied on by Lord Holt in deﬁning the care
to be demanded from a bailee for hire is that in such cases,

not extreme but ordinary care should be exhibited.-( 1.
Smith’s Leading Cases, 11. 193. )
'

Care demandable
from a bailee for
hire.
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Where goods are entrusted by the bailor to the bailee

The bailee must

keep the property to be safely kept, or to be carried, or to have some work
entrusted to him to
Work on, with ordi
nary diligence.

done upon them. for hire to be paid to the bailee, the latter
is bound not only to perform his contract with regard to the
work to be done, but also to use ordinary diligence in the
care and preservation of the property entrusted to him, and.
where a loss occurs, the onus is on the bailee to shew that

it occurred through no want of ordinary care on his part.—

( 1. bmith's Leading Cases, p. 197. )
Liability of com
mon cam-iers an

mnleeepe-rs.

There are however two cases in which the liabilities of
this class of bailees are much extended under English law,
viz. in suits against common carriers, for which see under Act
III of 1865 in the Appendix to this work; and secondly. in
the case of innkeepers.

As Mr. Broom observes that “ the

liability of an innkeeper for the loss of a guest's property
while sojourning at his inn rests not on mere reason, but on
custom growing out of a state of society no longer existing,”
and in England itself has been modiﬁed by recent legislation,

it will, in the absence of any precedents in the Anglo Indian
Courts showing to what extent this law should be recognized
in this country, suﬁice to refer to the following authorities,
Calye’s Case in l. Smith’s Leading Cases, p. 102 ; Broom's Com
mentaries on the Common Law, pp. 808—810; Norton’s Topics,
p. 441. The following passage from Justinian’s Institutes
may be given in extenso, as showing that the English doctrine
is not merely the creation of an arbitrary custom: “ Item
erercitor nacis aut cauponw, ant stabuli do damno aut furto quod
in newt aut caupona aut stabulo ﬁlctum erit, quasi e1! malqﬁcio
teneri oidetur, si modo ipsius nullum est maloﬁcium sad alicuj'us
eorum quorum opera navcm ant cauponam aut stabulum exerceret,

cum enim negue eat contraclu sit aduersus cum constituta haw actio
et aliguatenus culpoe reus est guod opera malorum hominum
uteretur, idea quasi ea; maleﬁcio teneri videtur.—-( Inst. L. IV.

.VI. 3.) For a Bombay case on the liability of a Parsi
hotel keeper for a European traveller’s property stolen from
his premises, see 3. Reid‘s Reports, p. 137 .
Whenever an article bailed or delivered to a hirer has

TVhen repairs are

necessary to prevent sustained a partial injury, through an inherent defect. or by
a total loss of an reason of some inevitable accident, which threatens its total
article bailed
or and immediate destruction, and the effect of such injury
hire the bailee as
an, implied authori may be obviated by repairs and remedies promptly provided,
there is an implied authority from the owner to the hirer to
ty to make them.

incur all such expenses as a prudent man under the circum
stances would incur for the preservation of his own property.
-—( Addison on Contracts, p. 425. )

_

6.——T0 a certain extent, the same principle
applies to pawn and pledge, inasmuch as each

PUNJAB CIVIL CODE, ]
sect. XVI., clause 6.
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party receives beneﬁt, the pawner credit, the paw
nee security. The debt need not necessarily be
extinguished in toto by the loss of the pledge, if
the pawnee shall have guarded it with vigilance and
precaution. On the other hand, the pawner, on the
loss of the pledge, cannot ordinarily be compelled
to pay a debt for which he had already given satis.
faction. The pawnee will, in the ﬁrst instance, be
chargeable with the loss. The Court will, in its

discretion, decide whether any portion of the loss
should, under the circumstances of the case, be

borne by the pawner. If there should not appear
special considerations in favor of the pawnee, then
the whole loss must be borne by him. And in or
der that fraud on the part of the pawnee may be
prevented, it will be understood that when a pledge
is stolen or otherwise lost from his custody, the
onus probandi will rest with him to show that he
had adopted every reasonable precaution. The
pawnee cannot sell or dispose of the pledge for the
satisfaction of the debt, or for any other purpose,
without bringing a suit.
“ On the head of pawn or pledge, a question arises as
Extract from the
to the relative degree of loss and responsibility to be borne Commentary.
by the pawner or pawnee. If the article should be lost
without any fault of his, then he is not responsible; the
debt remains as it originally stood, and the pawner is held
to have suffered "damnnm absque iay'u-ria." On the other
hand, by the Mabammadan law, the pawnee is responsible.
It is held that omissio pignorz's libel-at debitorem; that the loss
extinguishes the debt; and that, moreover, if the value of

the lost pledge exceeded the amount of the debt, the pawnee
must reimburse the pawner accordingly. This rule, Sir W.
Jones stigmatizes as contrary to justice and reason, and to
the prevailing tendency of other codes; but Sir W. Mac
naghten strenuously defends it, in his preface to the Prin
ciples of Mahammadan law. The two main arguments are,

Paws.
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that the pawner is not in justice bound to pay a debt twice
over, for which he had already given ample satisfaction ; and
- on the other hand,

that, in

an

engagement for their

reciprocal advantage, each party should be saddled with
corresponding liabilities. Sir W. Macnaghten's sentiments
appear to be applicable to Indian society, and not destitute
of justice. In India deposited goods are not unfrequently
tampered with, and concealed, or made away with under a

false pretence of theft; simulated burglaries are not unfre
quent; and notoriously the ﬁrst question which obtrudes
itself on a police authority, is not so much, who is the cri

minal, but, whether the crime were committed at all. Such
cases may be rare in Europe, but in this country suspicion
hangs over the loss of a pawn alleged to have happened with
out any fault of the pawnee. Special enquiry has been made
as to the custom and feeling on this subject in the Punjab;
without doubt the pawnee is considered responsible for the
loss or injury of the pledge, whether he be in fault or not.
It, is therefore, proposed to maintain a responsibility, upon
the faith of which the pawuer pledges his property, and
which the pawnee believes himself to have assumed in ac
cepting the pledge. But the Court may well possess a dis
cretionary power of mitigating the pawnee's loss, if there
should appear special grounds of extenuation. If there
should be doubt it will weigh rather against the pawnee than
for him. And the onus probandi will rest with him to
show that he has vigilantly guarded the pledge which has
been lost, stolen or injured. By English law it is the duty
of the pawner to show that the pawnee has been negligent
or fraudulent; but in this country, for the reasons already
given, it seems advisable that the burden of proof should
be thrown on the pawnee.”—( Extract from the Commentary
on the Punjab Civil Code. )
the

If the pawn be such that it will be the worse for using,

pawnee to we the

the pawnee cannot use it, as clothes &c; but if it be such as
will he never the worse, as if jewels for the purpose were

Right

of

pawn.

pawned to a lady, she might use them : but then she must

do it at her peril; for whereas if she keep them locked up
in her cabinet, if her cabinet should be broken open and the
jewels taken from thence she would be excused; if she wear
them abroad and be there robbed of them, she will be
answerable. And the reason is, because the pawn is in the
nature of a deposit, and as such is not liable to be used.
But if the pawn be of such a nature, as the pawnee is at any
charge about the thing pawned to maintain it, as a horse,
cow &c., then the pawnee may use the horse in a reasonable
manner, or milk the cow, &c., in recompence for the meat.
Relative duties of

per Lord Holt in Cogys v. Bernard.
By Mahammadan law, the pawnee is generally charge

“ “WW and able with the expense of providing for the custody, and the
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pawner with that of providing for the support of the thing pawnee in regard to

pledged.—( Macnaghten’s Principles qf Hindu and Maﬂam- Z”: Madge by M“
madan Law, 11. 233. )
"Mada" law'
" If property were pledged by a. stranger, with the con- Pledge OfPrOPerly
sent of the owner, or if having been originally pledged with- belmnwwtwnvﬂwr

out his knowledge, the owner afterwards assented to it, the 10mm“
pledge was valid. If he who pledged the property of an
other, the creditor, at the time of the pledge supposing it
to belong to the debtor, afterwards acquired possession of
the thing so mortgaged, the pledge was valid. So if the
owner of the thing pledged by a stranger connived at the
fraud, or consented tacitly to the pledge. If however, Titins
pledges my property without my consent, and makes 'me his

heir, I am not bound to ratify the pledge.”—( Pkillimore’a
Roman Private Law, p. 213. )
“ One man cannot, as a general rule, convey to another Pledge by aperoon
a power or right over property which he does not himself whoimot the owner.
possess. If a servant take his master's jewels and pledge
them, the pledge cannot alter or affect the ownership of
them or give the pledgee any right to detain" them as against
the owner. But if a. man obtain goods under colour of a.
contract intended to transfer the property in the goods to
him, and then pledge them, the pledgee will have a lien
upon the goods to the amount of his advances. If, for
example, a. man purchase and obtain possession of a speciﬁc
chattel, and pay for it by a ﬁctitious bill of exchange, or by
a cheque on a banker where he has no funds, and then
pledge the article with a party who advances money upon it
without any knowledge of the fraud, the pledgee will have a.
lien for his advances against the vendor who has been de
frauded, but if the article have been stolen or possession
thereof have been obtained by false pretences, and it have
been pledged, the pledgee will have no lien upon it, as
against the owner."—( Addison on Contracts, 12. 299.)
It is competent for a pawnee to set up the right of a

The Pawnee may

third person to the thing pledged, subject of course to the set' 131 the right ofa

burden of proof.—C/teeseman v. Exall.—( 1. Smith’s Leading "If" Perm" ‘0 "‘6
Cases, 12. 196. )
1” "PemJ'
If however the pawnee refuse to give up possession of

A pawnee wrong

the article pledged, when the whole sum due has been ten- fag?! 1"{fmnglv x"!

dered, and the pledge is subsequently lost, he will be an- Litfgfepigﬁmggab;
swerable for its value at all events—Cows v. Bernard.

for it if gubeeqaent
ly lost.

' So in Home v. Parker, where a quantity of plate had been settled on
a widow for life, and she went and pawned it, it was held that after her
death the nawnee had no right to retain the pledge as against the remain

der-man, albeit he had no notice of the widow's limited interest at the time
be advanced the money.—( Addison on Contracts, p. 300.)
h

CHAPTER XVII.
PUNJAB CIVIL coon.
SECTION XVII.
Partnership

1.--A partnership may be ﬁrmed by two or
more persons, whether relatives or not, for any
lawful purpose whatever.
2.—Partnership may be created by deed, by
parole, or by tacit consent; and parties may make
themselves liable, as partners, by their own declara
tion or by participation in the proﬁts. Any person
who participates, directly or indirectly, in the net~
proﬁts, may be held liable as a partner, whether he
be a recorded and ostensible partner or not. It is
impossible to. lay down any deﬁned rules as to
what constitutes participation in proﬁts. If such

a. question should arise, the Court must decide it
according to the circumstances of the case.
The law, so- far asmere participation either directly or

Modiﬁcation of?

indirectly. in the proﬁts rendered a man a partner, has been the law of the Code.
modiﬁed by Act XV of 1866, given, at the end of this
Chapter.

3.—Partners may be of various kinds. There
may be managing partners (gerant) ; recorded part~
ners: dormant, and commandite partners, who fur
nish funds and capital fer the purposes of‘the part.
nership, and receive a share in the proﬁts, but who
do not take any part in the management of its
affairs.

Managers ~and Gomashtas, who. may not

have contributed any stock or capital to the con.
cern, and have no share in the partnership property,
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may yet enjoy a. share of the proﬁt in consideration'
of their services, and can be made responsible in
proportion to the amount they have received. The
liability of all partners, of whatsoever class, is of
the same nature, though. it may be different in
degree. Nothing in this clause can apply to those
who have supplied capital to a. partnership, as a

loan on interest. If the lender shall only have
received interest, and not a share in the proﬁts,

then, he cannot be made liable as a partner.
Drod'iﬁmtinn- of
In regard to the portions in italics, see for the present
a" law of ‘7‘“ 00d“ state of the law Sections 2 and 1 of Act XV of 1866. The

true test now, I presume, as to whether a. gomsshtah is
answerable for the partnership debts is to discover whether
or no he possess an inﬂuential voice in the general manage
ment of the concern; or more accurately, has the trade been.

carried on by persons acting on his behalf.—Goa: v. Hickman.

-'-(1. Law Reports, 0. P.,p. 86.)
Minor partners.

'“ It is indeed not unusual in India for minor partners
to. take a part in the ordinary business of mercantile or
banking ﬁrms under the guidance and direction of the
managing heads, andto sign hoondees; and so far as he
is to be regarded: as the agent of adult partners, the minor’s.
signature would be binding upon the ﬁrm. But he could
not be made personally liable to make good the amount.
And it has been decided that a minor who has ordinarily

done thus much, is yet incompetent to agree to an adjust
ment of- accounts."—( Macpherson on Contracts, 10. 19.)

4.—Partners are free to limit their liability to
each other, but they are not so free. to; limit their

liability tothepublic. Their agreements are bindingv
on. them, intheir relations with; each other, in the
adjustment, of proﬁt and loss, and. in the manage,
ment of the concern. But unless such agreements,

should have been notiﬁed for general information”
and really made known, they will not necessarily
bind the public, dealers, or others, in proceedings;
instituted. against the ﬁrm or the individual menu
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bers of it. If such agreements should be contrary
to what has been held out by the ﬁrm, or to what,
the public has had reason to understand to be the
constitution of the partnership, they will be abso
lutely inoperative as regards those who may have
dealt with the ﬁrm. Thus, if one out of two part
ners has been apparently a half sharer, and has
allowed the public to suppose him to be such, while
in reality his share was much less than a half, then
he will be liable for a half share in the debts of the
ﬁrm, and not for the smaller share; and those who

have dealt with the ﬁrm may sue him accordingly,
inasmuch as they are presumed to have trusted the

ﬁrm on the supposition that he was a half-sharer.
5.—It is the positive duty of partners, to notify
the general terms of their partnerships to the public
at large, to those who deal with them, and to the
Ghoudrees of their bazaar, or of their trade.

It is

necessary that they should keep their books in a
regular and explicit form. By the neglect of such
precautions they subject themselves to aggravated
responsibility. On the other hand, it is the duty
of dealers to make themselves informed of the con

stitution of the ﬁrms with which they deal. If a
dealer trust a ﬁrm, on the supposition that each,
partner holds equal shares, although it has been
publicly notiﬁed that the shares are unequal, then
he cannot sue them on this understanding; he
must sue them according to the recorded shares.
Any loss he may suffer hereby would be the cons
Sequence of his own negligence.
6r—Partnership assets may consist of property,

real or personal, ancestral or acquired; of paper
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money; of unrealized debts and obligations. Such
property is distinct from the private property of
individual partners. But in many partnerships the
partners are relatives, and reside together; or they
draw on the general funds for their private expenses.
In such cases it will be difﬁcult to distinguish
between common and private property, and the
Court must take care that the distinction is not

made use of for the purposes of fraud or collusion.
7.—-The power of the managing partner, or of
other individual partners, to bind the ﬁrm, may be

limited, but such limitation must be made publicly
known; otherwise the acts of the partners will be
effective, as regards dealers and others, even as if
there had been no limitation. As a general rule,
each partner may act as an agent for the ﬁrm, in
the transaction of that business for which the
partnership was created, and his proceedings, in that
capacity, will bind the whole ﬁrm. He may pur
chase or dispose of stock in trade for the reasonable

ends of the partnership; he may enter into specula
tions; make bargains and contracts; draw, accept

and endorse bills of exchange; pay the debts of the
partnership; grant promissory notes; or dispose of
the moveable property of the ﬁrm. With certain
exceptions, he may do whatever might be done by
the whole ﬁrm in their particular line of business.
But if his acts exceed this limit, he becomes singly
responsible. It is impossible to determine, before
hand, what acts do or do not fall within the pro

vince of the particular partnership, or belong to its
legitimate business; or be reasonably supposed by
the dealers and the public to be a partnership
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concern. The Court must, in its discretion, con
strue the ordinary authority of a partner.
When a husband and wife trade in partnership an Husband andwtfo
authority from the husband to pay money to a particular
person may be assumed to be binding on the wife—Kata v.
K0 Pay Yah.—-( 6. W. Reporter, Civil Rulings, p. 254.)

trading in partner
ship.

Mr. Smith deduces the following rules regarding the

R/ulea regarding

powers of partners to draw negotiable instruments from the
case of Greenslade v. Dower. “ These negotiable instruments
must have been circulated on behalf of the ﬁrm. Now it is
clear that when the purposes of the ﬁrm do not require that
its members should pass negotiable instruments, it is not
very likely that such should be circulated in its behalf : in
such cases, therefore, the implied authority of a partner
fails, and the ﬁrm will not be bound by his negotiation.
Hence, an attorney cannot bind his partner by a note,

the right of miners
to draw bit a 50.,

though given for the debt of the ﬁrm ; and it has been
decided, that partners in a farming or mining concern have

no such authority. From the observations of the Judges
in the case last cited, I think it may be collected:
“First, that partners in a trade, strictly mercantile,

have an authority implied by law to bind each other by
bills or notes.
“Secomﬂg, that partners in some peculiar business,
such as farming and mining, have primd facie no such
authority.
“ Thirdly, that this presumption against their authority
may be rebutted, by showing, 1st, that the consultation and
particular purposes of the ﬁrm are such as to render it in
their individual cases necessary; or, 2ndly, that though not
necessary, it is, in other similar cases, usual; for if it be

necessary or usual, the law will imply it.”—( Norton's Topics,
12. 422. ) See too 1. Bengal Law Reports, Original Jurisdiction,
p. 14, where a Company formed for the purpose, inter alta,
of carrying on the business of confectioners and provisioners
were held competent as such to deal in negotiable instru
ments.

The following statement of the duty of a partner under Care requiredfrom
the Civil law seems applicable on equitable grounds to Indian
partners. “ The socius was bound,” writes Pliillimore, “ to
exercise the same diligentia in the aﬂ'airs of the society
that he did in his own: * he was liable to pay interest on
‘ The socius is not bound to render ewactiuima diligentia, he is not to be

answerable for the perfect care of a boruu pater-families, but he is to be
judged by the amount of care which he bestows on his own property. This
may happen to be as great as a bomu paleljﬂmiflim, but it may also happen
to be much lm.~—( Sandar’l Institute; of Justinian, p. 467- )

a partner.
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money belonging to the partnership that he had employed
for his own purposes. The share of loss arising from the
insolvency of one socius was to be equally divided among his
partners. No partner could claim a share in the illicit
gains of another. The societas was ended by the expressed
dissent of any one of its members, but that dissent must not
be expressed under circumstances leading to the inference
of bad faith. A pactum 1w abeatur a societate was not
binding, neither did an agreement ue intra cerium tempus
abeatur confer any advantage on the partner, who would
insist upon it."—( Roman Private Law, 1112. 274 and 275. )

“ An ordinary mercantile ﬁrm is responsible for frauds
Linbih'fy of the
ﬁrmjbrfmwis com committed by one of its members, or by a gomashtah or
mitted in the course other similar agent, while acting for and in the business of
of business by one the ﬁrm; and innocent partners cannot divest themselves of
of their members.
responsibility on the ground that they never authorized the
commission of the fraud. When such a person, acting
within the scope of his authority as evidenced by the busi
ness of the ﬁrm, obtains money and misapplies it, the ﬁrm
will be responsible."-—Lacki Kant Bani/c v. Ram Chandra
Baisack.-(2. W. Reporter, Civil 1tulinys,p. 168.) As an illustra
tion of this principle may be cited the case of Blair v. Bromley.
Here the plaintiffs employed in the year 1829, A and B, a
ﬁrm of solicitors, to procure an investment for certain assets,
A \vrote to the plaintiffs naming one S as a proposed mort
gagor for a sum of £4,500 on the security of free-hold pro
perty, whereupon the plaintiffs forwarded to A a cheque for
£4,500 to be so invested, and this cheque was paid into the
Bank to the partnership account. The necessary mortgage
deeds were prepared, but S afterwards declined to complete
the transaction.

In April 1830, A, however,_ wrote to the

plaintiffs, giving a list of the securities upon which he alleged
that their assets were invested, and amongst others stated,
“ S's mortgage, £4,500, 3rd October 1829.”
In 1834

A and B dissolved partnership, and the plaintiffs continued
to employ A as their solicitor, who regularly paid interest
on the £4,500, down to 1841. A became bankrupt in
184i, and the plaintiffs then ﬁrst discovered that the
mortgage to S had never been effected ; on bill by the
plaintiffs against B to recover the sum paid over as
above stated, it was held that the fraudulent repre
sentation of A must be taken to be the act of the ﬁrm, and
that the defendant, although morally innocent, was civilly

liable for the fraud of his co-partner.-—( Brown‘s Legal
JIazims, p. 795. )

8.—But there are certain things which a part
ner may not do on behalf of the ﬁrm without ex
press written authority. He may not purchase,
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transfer or dispose of real property; he may not
take a lease or farm of a landed estate, a ferry, a

tax, or any public collection; he cannot institute,
conduct, defend or compromise a civil suit; he

cannot submit a question to arbitration. But he
may do all these things if he produce a power of
attorney on the part of the ﬁrm. If he act in these
matters without such authority, the' ﬁrm is not
bound, though he will be bound personally. In
such affairs the especial consent, by signature of all
the partners, is required. The show rules, regard
ing the ordinary and special powers of individual
partners, will generally apply to gomashtas or
agents.

<

Cases when a
" A patter of attOrney is requisite to enable asingle part
power of
her or agent to bind a ﬁrm, but there are certain exceptions, written
attorney mo” be
e. g., when one partner has absconded, when the heads of the dispensed with.
ﬁrm reside in foreign territory, or in distant provinces.”—
(Judioiat Commissioner‘s Rating, No. 40, Thornton’s Small
(hmse Chart Manual, Athteltda, p. 173‘.)

9.--~If any ﬁrm or company should be subject
to any special liabilities through its own acts, or be
Vested with any special privilege or Corporate
capacity by public authority, the Courts will give
effect thereto. As a general rule each partner is
responsible according to his share or interest in the
ﬁrm. By the mercantile custom of this province

partners are not jointly and severally responsible
for the Whole debts of the ﬁrm, except in the cases
hereafter mentiOned. They are ordinarily respon
sible for their full shares. But the Courts will
freely exercise their discretion in compelling a rich

partner to pay more than his actual share, it it shall
appear that this share was not publicly notiﬁed,

PARTNERSHIP-
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and that the creditors had trusted the ﬁrm on the
reasonable supposition that he owned a greater
share. If there should have been a positive stipu~
lation for joint responsibility, the ﬁrm are collect
iver and individually bound by that agreement.
Also, if the partners be brothers or relatives resid
ing together, and subsisting and trading on joint
undivided property, whether inherited or acquired,
then each and all may be made responsible for the'
debts of the whole ﬁrm. But if any one of the
parties should have acquired, by his own means and
exertions, property separate from the joint proper
ty, then this separate property will be governed by
the ordinary rules of responsibility.
Emh'nrfﬁ'om the
Commentary.

“ The rules laid down in this Section closely follow the
custom of trade, and have been prepared in consultation
throughout with leading merchants. It has been well said
to be “ a maxim ot' the present age that the law, while it;
should take due precautions against fraud, ought to leave its'
subjects to form their own engagements, on such conditions
and in such manner as their own experience teaches them to
be for their own advantage. 11' then this Section be really
in accordance with the mercantile practice of the Punjab.
no objection need arise from its variance, in some material

points, with the English law. Joint and several responsibi
lity and obligation in sn/idn, as known in England, are not
usually elements in the commercial partnerships of this pro
vince.

Each partner is ordinarily liable for his share, and

no more, in the absence of an express agreement to the con

trary, which indeed is rarely or never made.

The doctrine

of limited liability, therefore, is a prominent feature in the

present section. The limitation is but just to those who
engage in partnership on this universally implied condition.
It certainly‘ cannot be unjust to those who deal with, and
give credit to, ﬁrms on this invariable umlerstanding; it is
also calculated to stimulate investment of capital. * * * *
But the limitation has been fenced in against abuse, by the
injunction urged upon ﬁrms to notify the terms of the part
nership, so that creditors may distinctly know whom they are
dealing with; and by the caution to dealers to ascertain these
particulars from (lbowdrees of bazaars, and to inspect books,
which exhibit the details of partnership * * * * No partner
can CScape 1_'rom his lust liabilities, by ostensibly. takings,
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large part in the operations of the ﬁrm, and then declaring,~
at the time of reckoning with the creditors, that by the deed‘
of partnership he owned but a fractional share. For the
principle has been borrowed from the English law, that the
private agreements of parties do not necessarily limit their
public liabilities. A partner indeed will be liable for his
share. But. his share will be that which he ostensibly
assumed, and which the creditors had reason to suppose he
possessed. The ultimate liability of dormant partners has
also been explained in Clause 10. * * * * It will be seen that
in Clause 9 there is one exception to the principle of limited
liability inthe case where co-partners, closely related, and
trading on undivided ancestral property, are jointly and
severally responsible. This rule is well understood by
merchants, and is taken from the Hindu law as expounded
in Chapter III, Volume II, of Coléhroolveis Dz'gast.”—( Ex
tractfrom the Commentary on the Pmy'ab- Civil Coda ) 7
With reference to the latter part of the Clause, see
ahove at pp. 270—273 of this work.

10.—If some of the partners should be mana
gers and others dormant, then the creditors must"
sue thermanaging partners whom they trusted, for
the whole debt; and not the unknown dormant

partners who had never been trusted. But in such
a case, the dormant would be responsible to the
managing partners. If, however, the creditor hav-_
ing sued the managing partners, cannot recover
from them, then he may sue the dormant partners;
The same rules will apply to cases where gonzashtos,
who though not ostensible partners, may have enjoyed
a share in the proﬁts as remuneration for their ser

vices.

The partner will be sued in thcjirsl' instance,

and if the creditor cannot recover from him, then

the gomashta may be sued for the amount he received
from the concern.
'
With reference to the portion of this Clause in italics
see Section 2 Act XV of 1866, at the end of this Chapter.
Erleni'of'the rec
It seems somewhat doubtful how far in all cases under ponsibility
of a

English law, an unknown partner is answerable to parties

secret

minor

who were perfectly unaware of his interest when they trusted Englie h, law.

by
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‘ the ﬁrm; see Addison on Contracts, p. 668, and the judgment

“ Eobhcuse J. in Mandipat Mahatah v. Urquhart and others.—
( 9. W. Reporter, Civil Rulings, p. 355. )

11.--If one partner bring a suit against another,
the Court will order a general adjustment of ac
counts between the parties; suits for single items
will not be heard, otherwise litigation would be
protracted.
One partner may
sue another on par

The terms of this Clause would probably he belt1 not to

prevent one partner suing another on particular transactions
not connected with the general account of proﬁt and loss,
the general acoownt where they contracted on their private account, although
of reﬁt and loss the contracts may be made concerning the partnership
wit at a general
business, and intended to promote the general prosperity of
winding up.
the partnership concern. If, for example, one partner
receive money which properly belongs to his co-partner, and
not to the partnership, and appropriate it by mistake to the
use of the ﬁrm, he will be responsible to the partner whose
separate money it is for the repayment to him of the amount.
ticular transactions
not connected with

-( Addison on Contracts, pp. 641, 646. )
Exceptions to the

In a note on the case of Guild Nagabushanam v. Kano

general rule com

pelling the taking hala Gangag/ya, where the Madras Court had recognized the
of a. general ac
count,

when

partner sues

other.

one

an

doctrine that a member of a common trading partnership,
dissoluble at will, cannot under ordinary circumstances,
seek an account without praying for a dissolution of part

nership, the learned Editor of the reports gives the following
exceptions to the general rule :—
( a. ) Where one partner has sought to withhold from
his (to-partner the proﬁt arising from some secret transac
tion.

(b. )

Where one partner has sought to exclude or expel

his co-partner, to drive him to a dissolution.
( c. ) Where the partnership has proved a failure, and

a limited account will result in justice to all parties.
7
(d. ) Where one co-partner in a mine has excluded
another from his share of the proﬁts.

(e. ) Where, as in most joint-stock companies, the
partners are so numerous that it is impossible to make them
all parties.
' (f. ) Where the partnership is for a term of years

which has not expired.
( g. )

Where the Court‘s interference is needed to pre~

vent the loss or destruction of partnership property.—(2.
Stokes’ Madras Reports, p. 29. )

P2'.‘.‘.i%9.',v.'h£939- ]

SUITS ron ACCOUNT.

441

The fact of a partner suing a stranger jointly with a co— A suit for account
partner for sums received by them in which the plaintiﬂ' can/not be evaded by
a stranger
had been wrongfully deprived of his share, does not cause joining
as a co-defe'ndant
such a suit to lie, and the plaintiff can only obtain redress with the partner.
by suing for an account—Shara! Chandra Kar v. Ram
Shankar Sammli.—( 10. W. Reporter, Civil Rulings, p. 214. )
“ In a suit founded on partnership accounts, the defence Plea. of accounts
that the accounts have been taken and settled between the taken wad settled.
parties is a good one; but it is still open to a partner to
show error in the accounts, though proof of the settlement
is enough to throw on him the burden of proving where

they are wrong."--Kolcu Mall v. Shaikh Nat/ia.—( 1. Punjab
Record, Case 1V0. 47. )

One partner may be authorized to act for another in

One partner may

the ﬁnal settlement of account preparatory to a dissolution wt for another in
adjusting the part
of partnership, although no written authorization may have nership accounts.
been drawn out. The Chief Court, however, while accept—
ing this conclusion of the Lower Courts, as supported by the
investigation in the case, pointed out that such an agency is
open to some suspicion, and if the accounts had been in no
way disclosed in the course of the case, the investigation
would not have been satisfactory.-—Sodba Single v. Oln'yzal
and othere.—-( 2. Punjab Record, Case No. 84.)

Where a plaintiﬂ‘ sues to recover his share in the trad
ing assets and property of a ﬁrm, and the defendants assert

0mm of proof
when an anterior

a previous dissolution of partnership, it rests on the latter dissolution of part
to adduce evidence to the winding up, and either to produce nership is pleaded.
the ﬁrm‘s books or satisfactorily to account for not doing so;
since ifthey neglect to produce the best proof in their power,
and merely establish that some members of the ﬁrm at some
time traded on their own sole and separate account, they
will be held not to have discharged the onus lying upon them,
and the partnership will be presumed not to have been ter

minated.-Phulram v. Parbati Kouer.—( 3. W. Reporter, Civil
Rulings, p. 223. )
Dzmages on a
Where it appeared that a transaction between the par—
breach of engage
ties amounted to an agreement 10 enter into partnership on ment to enter ento ﬂ
speciﬁed terms, which the plaintiff on his part was ready partnership.
and willing to perform, the Chief Court held that as the
defendant had broken this agreement, the plaintiff was en
titled to recover, as damages for the breach of contract, the
proﬁts he would have recovered during the 2% years the
partnership was to have lasted according to the arrangement
between the parties—Atalfu v. Harbhaj.-( 2. Punjab Re
cord, Case No. 68.) But in Lewin v. Morrison the Agra,
Court held, in a suit for a breach of an agreement to admit
the plaintiff as a partner in a business for two years, that
one year’s proﬁts would be a fair sum -to assess as the
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damages for the breach of contract, and that they ought not
to be assessed at such a. sum at once as the plaintiﬁ might
have hoped to have realized at the end of two years, since
it may be assumed that the time and skill which the
plaintiff would otherwise have bestowed on the partnership
business for the earning of those proﬁts would now be at
his disposal for other proﬁtable employment.—(3. North
West High 0010'! Exports, )1. 151. )
.

12.-—The same principles as those described}
Clause 9, will apply to liabilities for debts jointly
contracted, to securities jointly undertaken, and to

joint tenancy of land, in the absence of express
agreement. Under these circumstances, when pro;
perty, real or personal, may have been jointly pledg
ed, mortgaged or otherwise temporarily transferred,
any one of the parties may discharge his portion of.
the' obligation and redeem his share of the property.
This Clause does

This clause has no application to decrees, passed jointly

not apply to joint and severally against several co-judgment-dehtors, which,
and several decrees.
under the general law, the decree-holder can realize as he‘

thinks good from either or all of them—Malina Dass v.

Skivdial Sing/e.—( 2. Pmy'ab Record, Case- No. 28. )

13.—If a partner retire he usually takes a
quittance in full (Farigh Matti) from the ﬁrm, re

leasing him from all his responsibilities, and causes
this release to be publicly notiﬁed. Should he fail}
to do this he will be liable for all the debts of the
partnership, both before and after his retirement.
But if he shall have published the notiﬁcation he
will not, ordinarily, be liable : his individual li-‘

abilities have been accepted by the remaining part
ners of the ﬁrm. The Court can, however, stay the
release on the prayer of any creditor pending a ﬁnal
adjustment, and. can subsequently annul any release
if it should appear to have been obtained with a
view to defraud the creditors.
'
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Extract from the

‘.‘ The provisions given in Clause 13, regarding the re—

tirement of a partner and his exemption from further ac Comnwntary.
countability may seem peculiar. In England a retired part
ner does not. cease to be responsible for debts contracted
while he was a member of the ﬁrm ; whereas in this province
his ﬁnal quittance releases him, not only from his partners,
but also from the creditors of the partnership. No harm
can result from this recognized custom, provided that the

retirement be effectually notiﬁed to the public, and that the
creditors have full opportunity of objecting to the release;
for both which matters the clause in question contains prej
raililiious."-( Extract from the Commentary on the Pmy'ub Civil
(,0 . )

The fact of one partner having obtained a decree against

A creditor of the

his co-pnrtners for tbe balance due to him on the concern,‘ ﬁrm is not nferterl
by an adjustment of
accounts suit be
tween the partners.

after deducting his share of the losses, is no answer to a
suit brought against him and his former partner by a credi

tor of the ﬁrm for a debt contracted before his retirement
was publicly notiﬁed. The plaintiff is of course no wise
bound by the adjustment of accounts suit to which he was
not a party.-( 3. Pun/'11]: Record, Case .No. 90.) See tOO
Sutherland's Civil Rulings, for February 1864,12. 94.

14s.—-Blll'. if the partnership shall have been
entirely dissolved, then neither the release which
the partners may have given to each other, nor any
adjustment of accounts which they may have made,

will relieve them from any outstanding debts which
may be charged against the ﬁrm.
15.—In the event of bankruptcy or insolvency,
the Court will cause the joint and the private pro~
perty of each partner to be collected, and" having,
in the same manner, collected his joint and his pri
vate debts, will cause the one to be discharged by

the other, distributing rateably to each creditor.
That is to say, the sum total of each partner’s assets

of all kinds will be set against the sum total of his
liabilities ofall kinds. It will not be legal to assign
one proportion to the partnership debtors, and an.
other to the private debtors. Nor will it be legal
to set the aggregate of the assets of the whole ﬁrm
L
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against the aggregate of their liabilities; otherwise
injustice Would arise, inasmuch as some partners
might have more private property, and fewer pri
Vate debts, than others.
Extract from the
“ The method of paying off private and partnership
Commentary.
debts, in the event of insolvency, as given in Clause 15,

differs somewhat from the English system, but it is never
theless equitable and is usually practised."-( Extract from
the Commentary on lite va'ub Civil Code. )

16,—If one partner should die, or become in
capacitated, the ﬁrm will not necessarily be legally
broken up; the remaining partners would be at
liberty, either to give him, and his estate, a full
release, or to admit his heir or representative to
the partnership.
'
1 new ﬁrm, may

If a party become a banlan to a ﬁrm, on an agreement

by its male "mice that he is to have a. lien on goods belonging to the ﬁrm for
lilself liable for the
contracts and debts balances due to him, and subsequently a new partner is
of lhefonncr part admitted to the partnership while a balance is due to the
banian, although the new ﬁrm does not necessarily become liae
M's.
ble for the debts of the old one, yet when it retained the same
banian, upon precisely the same terms as those on which he was

employed before, and with a full knowledge as to what those
terms were, it must be taken to have impliedly continued him
in his post on the previous conditions, and to have taken over

the debt then due to him as a, debt binding on the new
ﬁrm ; since, otherwise, as the new ﬁrm disposed of the goods

held at the time of the admission of the new partner and
over which the banian had a. hen, the security which the
letter undoubtedly possessed to begin with, would have
gradually been diminished, a. result which clearly neither of
the parties could have contemplated—Bolder) Ilass Agarwala
V. Kuiclt.--( 3. Bengal Law Reports, Original Jurisdiction,
p. 80. )
The law regarding the sheet of a. change in the persons

constituting a ﬁrm is thus laid down in Section 10, Act V
of 1866 :—
0110er8 to or

X.

No promise to answer for the debt,

for a ﬁrm to cease
upon a change in
the ﬁrm, ea'wpf in

lpecial cases.

default or miscarriage of another made to a ﬁrm
consisting of two or more persons, or to a single
person trading under the name of a ﬁrm, and no
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promise to answer for the debt, default or miscar
riage of a ﬁrm, consisting of two or more persons,
or of a. single person trading under the name of a
ﬁrm, shall be binding on the person making such
promise in respect of any thing done or omitted
to be done after a change shall have taken place in
any one or more of the persons constituting the
ﬁrm, or in the person trading nndcr the name of
a ﬁrm, unless the intention of the parties, that

such promise shall continue to be binding notwith
standing such change, shall appear either by ex
press stipulation or by necessary implication from
the nature of the ﬁrm or otherwise.
17.-——It is the duty of Ghoudrees to give our
rency and publicity to all notiﬁcations of partner
ship; to see that the proper books (baht) and re
gisters are kept according to the usage of trade ; to
aid in winding up concerns when partnerships are
dissolved; when bankruptcy or insolvency occurs,
to act as ofﬁcial assignees and administrators of the
effects, to assist in procuring a true registration of
assets and liabilities, and in effecting compositions
with the creditors.
18.—-The preceding clauses are conformable to
the general tenor of the Hindu and Mahammadan
Laws, and t0 the mercantile usage of this Province.
If questions should arise, for which no provision
has been made in this Section, they must be decided
according to custom, which the Court will ascertain
from Choudrees, or other competent parties.
_For the law regulating Banking and Joint-Stock Com
panles, see Act X of 18663
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AOT No. XV OF 1866.
An Act to amend the Law of Partnership in India.

Preamble-

Lendermt apart.

WHEREAS it is expedient to amend the Law
relating to Partnership; It is enacted as follows :—
I.

The advance of money by waylof loan to

rin$§maiithg¢ a person engaged or about to engage in any trade
proﬁta'
or undertaking upon a contract in writing with
such person that the lender shall receive a rate of
interest varying with the proﬁts, or shall receive
a share of the proﬁts arising from carrying on
such trade or undertaking, shall not, of itself,

constitute the lender a partner with the person or
persons carrying on such trade or undertaking, or
render him responsible as such.
Erplanation.—A person who being entitled,
whether as a retiring partner or otherwise, to de
mand and receive present payment of the value of
any share or interest of or in the capital or other
funds of a business shall, after the value thereof shall

have been ascertained between such person and the
person or persons liable to pay the same, agree in
writing to allow the same to remain therein or to
be used by such person or persons for the purposes
of such business, shall be construed to make an

advance of money by way of loan within the mean
ing of this Section.
Remunmtion of
II. No contract for the remuneration of a
2?:"tht5’ct; biVHfgz; servant or agent of any person engaged in any trade
‘hempm‘t'wrs'
or undertaking by a share of the proﬁts of such
trade or undertaking shall, of itself, render such
servant or agent responsible as a partner therein,
nor give him the rights of a partner.
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No person being the widow or child of the de
ceased partner of a trader, and receiving by way
of annuity a portion of the proﬁts made by such
trader in his business, shall, by reason only of such
receipt, be deemed to be a partner of or to be sub
ject to any liabilities incurred by such trader.

Certain awnui
trmts not to be
deemed partners.

IV. No person receiving by way of annuity
or otherwise a portion of the proﬁts of any business,
in consideration of the sale by him of the good-will

Receipt of proﬁts,
§’c., not to make the
seller a partner.

of such business, shall, by reason only of such re

ceipt, be deemed to be a partner of, or be subject
to, the liabilities of the person carrying on such
business.
V.

In the construction of this Act, the word

Interpreth 0f
“ person.”_

“ person” shall include a Partnership Firm, a
Joint Stock Company, and a Corporation.
_

CHAPTER XVIII.
PUNJAB cIVIL cone.
SECTION XVIII.
Bills of Exchange.

1.—The parties concerned in a Bill of exchange
are the drawer, drawee, acceptor, endorser, endorsee,

payer, payee, and bolder.

2.—-Bills of Exchange (Hoondecs) are chieﬂy
of two descriptions; namely Shah-jog, or payable
to bearer, and Namg'og, or payable to the party
named in the bill or his order. There are partial
lar formulas for these bills, both as regards phrase

ology, and the mode of attaching signatures and
superscriptions. These forms are well known to
commercial people, and should be scrupulously
observed. A Nam-jog bill may, or may not, be
accompanied by a descriptive roll of the party in
whose favor it is granted. It may be payable at
sight, or after a certain date, speciﬁed in the bill
or ﬁxed by custom of trade. \Vhen payable at
sight it is termed Darshani. It may be cashed
with, or without, security, but when there is a

descriptive roll, or when the identity of the holder
or payee is known, security is not usually required.
A Shah-jog bill is considered payable to any respec~ table person (Shah) who may present it to be cashed.
It is payable only after a certain period of usance
speciﬁed or implied. It is usually cashed on the
same condition with regard to security as Nam-Jog
bills. Bills of either kind can be endorsed or
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transferred, unless the Nam-jog bill be accompa

nied by a descriptive roll, in which latter case a
transfer would be inoperative.
The writing rather
Ihan the ﬁgures of a
bill .vhould he regar
(led.

Where a difference appears between the ﬁgures of the
amount for which a bill purports to be_ drawn, and the
werds of the amount, it is safer to attend to the words.
Where therefore in Sanderson v. Piper, a bill was expressed
in ﬁgures to be drawn for £245, and in words for two

hundred pounds value received, with a stamp applicable to the

higher amount, evidence to show that the words “ and forty
ﬁve " had been omitted by mistake was rejected as inadmis
sible. The instrument was held however to be a good bill
for the smaller amount.—( Broom’s Legal Maxims, p. 587. )
Cashing of a
mlmjog bill by a
united brother of the
holder to whom he
had entrusted it.

Where a bill payable to the party named in it and

drawn_on the defendant's bankers at P was sent by the
payee to his brother at P, who got it accepted and cashed,
giving a receipt in his own name and that of the plaintiff,
the Calcutta Court held that, on proof that the plaintiff and
the party paid were members of a united family, and carry
ing on business together, it was a fair presumption when
the bill was sent to the brother at P that one was entitled
to act for the other in this matter, and even that the bill
was despatched by the one to the other for the special
purpose of realizing the money. The Court therefore con
sidered that though on such a bill, a payment to bearer
‘merely would not have discharged the acceptor, yet in this
case the payment was good as against the plaintiff, although
he alleged that he had forwarded the bill to his brother
simply for the purpose of obtaining acceptance.-Wz'layat
Doss v. Banarsl Roy.—( Sulherland’s Civil Rulings, for June

1864, p. 262. )
In order that a bill of exchange or promissory note may
Requisiles that
paper may be nego be negotiable, the payment of the money must not be made
liable.
dependent on a COIllle/Blll'j/ : thus a bill made payable “ ninety
days after sight or when realized " is not negotiable. A bill
too must be for the payment of money, and not for the delivery
of g00(ls.—( Brnom's Commentaries on the Common Law, p.
440. ) And except in instruments negotiable by mercantile
usage parties cannot annex to their contracts the incident of
negotiability, and make them ﬂoating contracts payable to
bearer.

Where therefore in Dixon v. Bowl], the owner of a

quantity of iron issued a note or undertaking in writing
whereby he promised to deliver on and after a future date
1,000 tons of iron to the party who should lodge the note or
undertaking with him, it was held that the instrument was
invalid, for the law does not give a ﬂoating right of action

to any one into whose hands such a writing may come.—
(Addison on Conlracls, p. 948.)
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3.——The terms within which bills or drafts
become payable are usually ﬁxed by custom,
and vary according to the distance between the
places at which the drawer and drawee reside. If
the' party who obtains the draft desire it to be
made payable after a period less than the custom
ary period, he must pay extra interest for the

difference between the lesser and the full term.
If he cause it to be made payable after a period
in excess of the customary period, then he will
receive interest on account of the extra period. If
he retain the draft in possession after the expiry of
the term, he will obtain no interest for that addi

tional period unless he should have made some
special agreement to that effect with the drawee.
eta—Parties who may cash, accept, purchase,
or receive with endorsement, Bills of Exchange, are
bound to exercise due caution, and to require ade

quate security from the opposite party in the trans
action :—unless indeed such party be well known

as trustworthy. If the payer, acceptor, receiver,
or purchaser, act without certain knowledge, or
without the precaution of security, he will be liable
for any injury which may accrue on account of the
transaction, to other parties concerned in the' draft.

The surety atﬁxes his signature on the face of the
Bill, and thereby becomes responsible for its amount.
If there be several sureties, each will be liable for

his share, and no more.
When a. man draws a bill, and it does not appear on
the face of it that he drew it as an agent, he cannot set up

Agency cannot be
set up by a party
as a defence that he drew the bill as such.-—Pi_qou v. Ram who draws a bill in
his own name.
Kishen.—(2. W. Reporter, Civil Ruliuys, p. 301. )
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5.-If the consideration for which the bill was
granted to the holder be illegal, or grossly insuﬁié
cient, or if there be involved any of those circum

stances which would ordinarily vitiate a contract,
then such draft may be declared invalid as between
those parties: but if it have been transferred to a
bond ﬁcle transferree for a good consideration, then
it will be valid as between the parties to such
transfer ; and so also it will be valid as concerns

those who may, in good faith, subsequently become
parties thereto.
Plea of " 110 canIn an action by an indorsee against the acceptor of a bill,
“aeration?
or maker of a. note, a plea of “ no consideration " should
show not merely that the defendant received no considera
tion, but that the plaintiff gave none for the bill or note.
At all events it should show that the plaintiii' took the
instrument with notice of the original want of consideration,
in which case he will be entitled only to recover so much as
he himself gave for it, 01' that he took it with notice of facts
showing that it had been improperly obtained from the
defendant or was tainted with illegality and fraud. The rule
in respect to the onus probamli on an issue taken upon
a plea of no consideration has been thus laid down : “ where
there is no fraud, nor any suspicion of fraud, but the simple
fact is that the defendant received no consideration for his
acceptance, the plaintiff is not called upon to prove that he
gave value for the bill; but if the bill be connected with

some fraud, and a suspicion of fraud be raised from its
being shewn that something has been done with it of an
illegal nature, as that it has been clandestinely taken away
or has been lost or stolen, the holder will be required to
show that he gave value for it.” The defence of “no con
sideration ” is pleadahle as to part only of the amount of
a bill or note; for instance by way of answer to an action on
such an instrument a man might say that in adding up
an account, he erroneously supposed himself to be indebted
in £100, whereas in truth £10 only was due. That. in
the case of a bill or note, would be a good plea of want of
consideration, except as to £lO.—( Broom's Cumnnmlcries on
the menon Law, pp. 487—489. )
Allerations in bills

An alteration of a bill or note in a material particular

andﬂvlemvhenfalﬂl after it has been negotiated will avoid the contract; such

{othﬁ'validily'i‘he as the addition to apromissor

'"sm'nent‘

note for the payment of

money with lawful interest, of he words “ interest at 6 per
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cent ” without the assent of the maker after the note had
been signed by him ,- the cutting off the signature of one of
several joint promisors; the acceleration of the day of payment; or an alteration in the place of payment, &c. When
ever, however, the alteration is immaterial, the substance of

the contract remaining the same, the contract is not vitiated
although the alteration have been made by the plaintiff
himself. An alteration or addition to the contract before it
has been ﬁnally completed, made with the assent of the
parties to be affected thereby, will not avoid the instrument,
or render a fresh stamp necessary.

Where, therefore, a

joint and several promissory note was altered after the ﬁrst
two makers had signed, but before the defendant had afﬁxed

his signature, it was held that the note was not vitiated as
regarded the defendant, and that no fresh stamp was neces
sary. So where a bill was made payable on the 1st of
January, and the person to whom it was directed struck
out January, and inserted March, and then accepted the
bill, and sent it to the drawer, who perceiving the enlarged
acceptance struck out March and again inserted January,
and at that time sent the bill for payment, which the
acceptor refused, whereupon the holder of the bill again
struck out January, and left the bill payable in March, as
the acceptor had accepted it, it was held that the acceptor
was responsible for the non-payment of the bill on the 1st
of March, pursuant to his original acceptance.—( Addison on
Contracts, pp. 819 and 820 and 926.) For further details
on this subject see the case of Master v. Miller in 1. Smith’s

Leading Cases, 10. 776,

6.—It is ordinarily incumbent on the holder
of a bill or draft to present it for acceptance within
the term, if possible, and to apply for payment
immediately on the expiry of the term. But it is
not uncommon for holders, having obtained accep
tance from the drawee, to retain bills in their

possession for some further time, which may be
greater or less according to accident or circum
stance, especially when they repose conﬁdence in
the drawee.

If, after this interval, the bill should

not be cashed on presentation, or if, in the interim,
the drawee should become insolvent, still the hold

er may demand payment from the original drawer,
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and is not rendered responsible for what may appear
to be the consequence of his own neglect. In these
cases it is the drawer who, by mercantile custom,

is made responsible for the exercise of vigilance.
He is expected to ascertain the fate of the bill he
has drawn, to enquire whether it has been present
ed, accepted, or cashed. Of these circumstances
he can satisfy himself by demanding the return of
the “ kho-kha” i. e. of the original bill, with a
certiﬁcate of payment inscribed thereon. If, from
the information he is thus supposed to acquire, he
should be dissatisﬁed with the delay that has taken
place, or should be doubtful as to the ulterior_re
sults thereof, he can cancel the draft, cause pay.
ment to be stopped, or make such arrangements as
may conduce to the protection of his own interests,
If he omit these precautions, he must bear the
consequences. If under the above circumstances,
however, the holder, having procured the accept
ance of the bill, should subsequently engage in

dealings with the acceptor, and if the acceptor
should then refuse or fail to cash the bill, the loss

must be borne by the holder, and the drawer can
not be required to make good the amount.
7 .-—The acceptor inscribes * the word “ accept
ed” at the foot of the draft. The money will be
* The following Sections of Act V of 1866, require
attention, as the Act applies to all British India :—
Acceptance of a
Bill,
Inland or
Foreign, to be in
writin on it, and
Slgne .

XI. No acceptance of any Bill of Exchange,
whether Inland or Foreign, made after the ﬁrst

day of May 1866, shall be sufﬁcient to bind or
charge any person, unless the same be in writing
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paid to the holder, whoever he may be, whether he
be the same person who originally presented the
bill for acceptance or not. The whole, or a part
of the amount, may be paid according to the con
venience of the payer and payee. If any objection
be made by the drawee, or acceptance refused, or

partial payment only be tendered, or if, for any
reason, payment be not rendered, the holder is
bound to give immediate notice to the drawer, and
to any other of the antecedent parties to the bill
from whom he may intend to demand payment.
If the drawee have information of the drawer’s
death or insolvency, he ought not to accept or cash
the draft; still, if he do so, he can recover from

the drawer’s estate. If the bill be for a large
amount, some days of grace will be allowed for
on such Bill, or, if there be more than one part of

such Bill, on one of the said parts, and signed by
the acceptor or some person duly authorized by
him.
XII.

Every Bill of Exchange or Promissory

Wm M to be

Note drawn or made in any part of British India, '53ng

“Mm”!

and made payable in or drawn upon any person
resident' in any part of British India, shall be
deemed to be an Inland Bill; but nothing herein
contained shall alter or affect the stamp duty, if
any, which, but for this enactment, would be pay
able in respect of any such Bill or Note.
XIII. Protest of a Bill of Exchange, whether PM,” by Now”
Inland or Foreign, when purporting to be made by
a Notary Public, shall be primdfacie evidence that how“
the Bill has been dishonoured.
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payment, and such limited period of usance will be
ﬁxed by custom.
Acceptance

of

If the payee accept only part payment from the acceptor

["1" Payment from of a bill, who is in difﬁculties, he may be said to have given

:Zieaschlfé’gzdor’gef'ry him time, and this, under the English law of creditor and
' surety, would discharge the endorser from liability. Before
applying this rule however to a bill transaction among
natives, it is necessary that the Court should ascertain the

usage in regard to the point among the merchants of the
place.—Gopal Dass v. Shaikh Saiyad AIL—(3. Bengal Law
Reports, Civil Appeals, p. 198. )
Notice ofdishonor

must _ be

In a case before the Calcutta Court, it was held that

prompt although the English law of prompt notice “by return of

8"“ '" "mew’w post " did not apply to cases of native hoondees drawn by

among names“

natives upon natives, and endorsed by natives, still before
holding the endorser or drawer responsible for the consider
ation of a hoondee dishonored by the drawee, some reason
able notice is essentially necessary to be given to the party
who may be asked to pay. What, and in what manner that
notice is required by native merchants in general, and the
merchants of the particular district where the case arose, were
points to be ascertained by enquiry by the Court.—Radha

Goln'ml Shaka v. Chandra Nath Dass Shaha.—( 6. WI Ite
porter. Civil Rulings, p. 301.)

See too Vol. 2. Civil Rulings,

p. 214.

Query”, 10 be
In Gopal Dass v. Shaikh Saig/ad Ali, which was a suit to
determined in a plea recover the balance due on some bills from the endorser, the
{’fwa"{"J"1"P;"01i“ acceptor having only paid a portion and then become in

gﬁfihi'; solvent, the Calcutta Court, on the issue of want of due
MIL

notice, held that while the strict rules of the mercantile law
of England are not applicable to the transactions in bills
and hoondees as amongst natives of this country, equity and
good conscience require that there should be a ﬁnding upon
the question whether the endorser had been injured or ex
posed to material risk of injury from want of notice within
a reasonable time; and therefore the parties were entitled to
show whether according to the local custom of the mabajans

the notice, if given at all, had been given within a reasonable
time; and in the event of its not having been so given,
whether the endorser had in consequence been exposed to

injury or material risk thereof.—( 3. Bengal Law Reports,
Civil Appeals, p. 798. ) This decision accords with an earlier
one in l. W. Reporter, p. 75. The Code it will be observed
requires immediate notice.
Where want of
Where owing to the special circumstances of the case
"0"“ "fills/’0'” 1'? the drawer has no right of action against the acceptor upon
l", “flu” the transaction for which the bill was given, or upon the

a° “8

8 mm“ bill itself, the former will not be discharged either by the
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payee having discharged the acceptor, or by having given the
drawer no notice of dishonor. -—P1'gou v. Ram Kishen.—
(2. 7V. Reporter, Civil Rulings, p. 301. )
The holder is at liberty, after giving notice of non
acceptance, to take his chance that the bill may, notwith
standing the refusal to accept, be ultimately paid by the
drawee, and may accordingly present it to him for that
purpose when it comes to maturity, without thereby waiving
his right of recourse against the other parties.—-( Macphersun
on Contracle, p.

8.—-If the bill be lost or stolen, the holder

must give the earliest practicable notice to the
drawer and to the drawee. But if he obtain a
duplicate (pent/z) or triplicate (purpenth), he may
still obtain payment from the drawer, nothwith
standing that the original bill should have been
cashed in the interim, inasmuch as the payer will
recover from the payee or his sureties. If no
security should have been taken, then the payer
must pay a second time to the rightful holder, and
re-imburse himself as he best can for his loss in
the ﬁrst mistaken payment.
9.-—The endorsee or purchaser is bound to act
with caution; if the seller or endorser should,

eventually, appear to have had no title, and to
have merely found or stolen the bill, the endorsee
must make good the amount to the proper owner
on demand, recovering as he can, from the eu
dorser, that is, from the thief or the ﬁnder, or from

the sureties, should any have been obtained.
10.--There may be a special endorsement on
a Shaik-jo’g bill, though it is not absolutely neces
sary. If the bill should have been transferred by
mere delivery, without such endorsement, it will
bevdifﬁcult to bring the transaction home to the

The holder after
giving notice of non
acceptance

is

not

bound to sue immedi
ately.

its
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intermediate parties. But a regular endorsement
is essential to the transfer of a Neim-jog bill.
11.—Immediately that any objection, either as
regards acceptance or payment, has been made by
the drawee, the holder, having given notice, may

sue the drawer and all other antecedent parties at
once, and may obtain a decree against all, and may
execute it against whomever of them he pleases.
But he can only obtain the full satisfaction once.
He may commence his suit immediately on non
acceptance, without waiting for expiry of term of
usance.
The holder will have no right of action against the
” the (lrmm-r‘x
remwly "gain-rt the drawerofadishonored bill,ii' he have delayed in giving
acceptor be lost by [he notice of the acceptor’s failure to pay until the drawers
holder's mque delay
in giving nolire of right of action against the acceptor has become extinct from
lapse of time—Hum Lall ling v. ZlIu/nmy'uh Sha-mboualk
‘b'ing/z Bahazlar.—( 5. l'V. Reporter, Civil Rulings, p. 230. )

dishonor, the holder
must bear the loss.

The holder nfa
dishomnwi homuloe

may sue his endor
ser singly.

A purchaser of a hoondee, on its being dishonored, is
'at liberty to sue his endorser alone, and it is not absolutely
necessary to implead the acceptor and drawer in the same
suit, and he does not lose his right of suing them separately
(so long as limitation does not bar him.—Gopul Doss v. Sila.
Ram—(4. li/orl/t West High Court ltqlorls, p. 268.) It may
'be doubted indeed whether two such defendants ought to be
joined in the same suit, as the causes of action are diiferent.
_See 3. Bengal Law Reports, Civil Appeals, p. 201.

Persons with ad- verse liabililicn are
not to be joined as.
defendants
in
a

single suit.

Where the payee of a hoondee impleaded as defendants
in one suit K the drawer, H the acceptor, L his own
endorsee of this hoondee, viz. the person to whom he had
endorsed it, but who afterwards re-conveyed it to him, and

' ﬁnally one H, whose name did not appear on the document,
but who was alleged to be the principal, on whose account K
drew the bill as an agent merely, the Calcutta Court
'nnimadverted on this combination of several distinct suits in
one. If H were liable, then manifestly the plaintiff had no
'right of action against K, because he would have acted as an
agent merely; while as L simply endorsed back the hoondee
in order that the plaintiff might sue upon it, he ought not
' to have been made a defendant ; the case being quite different
from what it would have been had the endorsement by L

been a ire-endorsement in the way of business, such as to
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make L liable to pay the amount of the hoondee.-Hubll
Beopari v. C'hoalmuu Mll/l.——-( 10. W. Reporter, Civil Rulings

p. 263. )

.

“ Plaintiff being unable to realize the amount of a
promissory note from the maker sues defendant, the payee,
who endorsed it to the former in part payment of a debt.

Liulrilify of an en
dors-er of a promis
sory note.

Ruled that the endorser is liable. Clause ll Section XVIII,

Punjab Civil Code applies. The maker of a promissory
note occupies the position of the acceptor of a bill of ex
change, being the person primarily liable, and when the
note is transferred by endorsement, the endorser likewise
becomes liable to the holder of the note, as does every
subsequent endorser, and the parties may be sued either at
the same time or separately."--( Judicial Commissioner‘s
Ruling glo. 59, Thornton’s Small Cause Court rlfunuul, Addenda,
p. 177.

Lord Langdale in Sayer v. lVayslaf thus laid down the
rule for distinguishing whether the giving of a bill was to
be regaran as extinguishing the debt, or merely as allowing
a more extended time for payment. “ The debt may be
considered as actually paid, if the creditor, at the time of
receiving the note, have agreed to take it in payment of
the debt, and to take upon himself the risk of the note being
paid; or if from the conduct of the creditor, or the special
circumstances of the casu, such a payment is legally to be
implied. But in the absence of any special circumstances,
throwing the risk of the note upon the creditor, his receiv
ing the note in lieu of present payment of the debt, is no
more than giving extended credit, postponing the demand
for immediate payment, or giving time for payment on a
future day, in consideration of receiving this species of
security. Whilst the time runs, payment cannot legally be
enforced, but the debt continues till payment be actually
made, and if payment be not made when the time has run
out, payment of the debt may be enforced as if the note had
not been given. If payment be made at or before the
expiration of the extended time allowed, it is then for the
ﬁrst time that the debt is paid."—( Broom’s Loyal Jlaotims,
p. 783. ) See too Addison on Uoulrucls, p. 954.
Fraudulent and invalid bills and notes may in general
be considered as waste paper, and the creditor may resort
at once to his original demand.—-( Addison on Contracts,
12. 93]. )

12.—-Payment should be made to the holder
himself, or to his accredited agent, and the bill
should be delivered to the payer; a receipt of pay
ment should also be endorsed.

When pal/men! by
bill eztiuguishes the
llebl.

melulenl bills
are regarded ([8
mere waste paper.
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13.—-A Gumashtah may grant, endorse or
accept bills without special permission. He will
not do so in his own name, but in the name of the
ﬁrm. Also if he be absent from the House, he

may draw and endorse bills, but in such a transac
tion he must attach a memorandum to the hill
stating the name of the ﬁrm for which he acts.
14.—Jawabi Hoondees are merely letters of
recommendation; they are rarely granted in this

province, and do not require further acceptation.
Jau'abi
(Ices.

H0011

The following brief account of Jawabee Hoondies is
taken from Macplzersmz on Contracts, )2. 158. “ A person,
desirous of making a remittance, writes to the payee, and
delivers the letter to a banker, who either endorses it on to

any of his correspondents near the payee's place of residence,
or negotiates its transfer. On its arrival, the letter is
forwarded to the payee, who attends and gives his receipt
in the form of an answer to the letter, which is fol-“'nrded

by the same channel to the drawer of the order. Where
such a letter had been delivered to a banker and had been
endorsed on by him to B, on the credit of A, the person
desirous of making the remittance, and notice of the arrival
of the letter had been given to the payee by B, it was held
that the banker might still cancel the order by advice to B
at any time before payment had been actually made, A
having failed in his promise to lodge with the banker the
amount named in the letter."

15.——The anth, a species of premium and
discount on drafts current among merchants, for
merly ranged at variable rates in different places.
For many years past it has been ﬁxed at an uni
form rate of ten per cent, and one rupee extra on
each hundred. In Bills of Exchange it is frequently the practice to denote the sum in the
rupees of recalled currencies, such as the Nanuk
shahee, Sika, Furokabadce, &c.
'Since the compilation of this Code, the inﬂux of Euro;
peans into the province and recent legislation have tended to
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give extended circulation to other kinds of negotiable paper,
and it is purposed therefore to make a few brief remarks on
Currency Notes ; Bunk Cheques; and Promissory Notes.
Currency Notes.
“ A Bank Note is a Promissory Note made by a banker

[in India by the Government ] payable to bearer on demand.

Law regarding
Currency Notes.

A bank note has, however some peculiar qualities, of which
the most important is that it circulates as money, and in the

ordinary course of business is treated as such.

In Miller v.

Race, Lord Mansﬁeld says that bun/a notes are constantly and
universally both at home and abroad treated as cash, and

paid and received as cash, and it is necessary for the pur
poses of commerce that their currency should be established
and secured. It was there accordingly held, that a bondﬁde
holder ofa bank note for value is entitled to retain it as
against a former owner from whom it has been stolen ; the
Court applying to a bank note the rule of law applicable to

Stolen notes,

money, and observing that, “in the case of money stolen,

the true owner cannot recover it after it has been paid
away fairly and honestly upon a valuable and bono’ﬁde con
sideratiOn."

In short, one who takes a bank note bond ﬁde,

i. e., giving value for it, and without notice that the party
from whom he takes it has no title, may recover upon it,

although he may at the time have had the means of know
ledge of such fact, and have neglected to avail himself of
it.
A person, however, who receives forged bank notes in
payment for goods sold, or who discounts a forged bill, will
not, in general, be precluded from suing for the price of the
goods, or for the money advanced by Way of discount, be
cause, in the one case there has been a total failure ' of con
sideration, and in the other the payment was made under
a. mistake as to facts, and likewise without consideration.”—
( Broom's Commentaries on the Common Law, pp. 480—483. )

Forged not".

See too Addison on Cont; acts, [1. 913, and the report of Miler

v. Race itself in l. Smith’s Leading Cases, p. 4-50; the special
Punjab law as to hoondees should however be borne in mind
in studying the notes to that case.

Banker's Cheques.
The chief peculiarity regarding banker’s cheques is that
it is the duty of bankers to know the handwriting of their
customers who draw en them, and therefore if a bill pur
porting to be drawn by a customer of the banker‘s is made
payable at the bank, and the bankers take up and pay the
bill to a bond ﬁllC endorsee for value, who presents it them

for payment, they cannot recover the amount from such

Banker‘s cheques,
Iou from form'rics,
by whom to be borne.

casqurs—rnomssonr some.
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endorses. Although, however, generally where money is
drawn out of a bank by means of a forged cheque purport
ing to be made by the customer, the banker must bear the
loss, this will not be so when the banker has been defrauded

owing to the carelessness or negligence of the customer in
drawing the cheque, since in such a case, the loss will fall

on the customer himself.—( Addison on Contracts, pp. 913
and 451. ) Where a bill bearing a suspicious endorsement
is presented for payment to a banker, he will be justiﬁed in
deferring payment for a reasonable time in order that he
may make enquiries as to its genuineness.-( Brown's Com
mentaries on the Common Low, 1). 460. )

As to the measure

of damages when a banker without due cause refuses to
honor a trader's cheque, see above at p. 337.
To guard against loss from the insolvency of the drawee,

The holder of a

the me should not the holder of a cheque should present it for payment with
m e undue delay in reasonable promptitude, that is, in the course of the day
presenting it for
payment: as
he succeeding that on which he received it from the drawer.
do, and the bank whether be present it himself or through his bankers ; since
fuil, he will have to

if he neglect to do so, and the drawee afterwards become

bear the loss.

insolvent or stop payment, the loss will fall on the holder
of the cheque ; but if it be presented in due time and pay
ment be refused, the loss will fall on the drawer.

If the

banker pay the cheque of a customer suppising that he has
funds, but afterwards discover that the customer had over

drawn liisaccount, the banker cannot recover the money
from the party who presented the cheque.—( Addison on
Contracts, pp. 452, 453, 9'65. )

Promissory Notes.
“A Promissory Note* is an absolutef promise in writ
Deﬁnition of a
Promissory note.
ing, signed by the maker, to pay a speciﬁed sum, either at a
speciﬁed time, or on demand, or at sight, to a person named
or designated in the instrument, or to the bearer. It need
not bear any date on the face of it, nor need it be a nego
tiable instrument. It must be for the payment of money,

not of Bank notes &c., and of a certain ﬁxed sum of money.
The promise to pay must be unconditional, and to pay gene
rally and not out of any particular fund. If the promise be
dependent on the performance by the payee of anything on
his part, or is otherwise subject to any condition, the instru_

tion.

. The new Stamp Act ( Act XVIII of 1869) gives the following deﬁni
“ A Promissory Note includes every instrument whereby the maker

engages absolutely to pay a speciﬁed sum of money to another at a time
there in limited, or on demand or at sight."

1' If the promise be conditional, the quality of negotiability is lost ; see
above, at p. 450.
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ment will amount to an agreement, and not a Promissory
Note. If there be not an absolute promise to pay (6. e.,
words from which such promise is necessarily to be inferred )
the instrument will be either an agreement, or a mere
acknowledgement or evidence of a debt, and in this latter
case the instrument will require no stamp at all. The above
description may be sufficient to distinguish a Promissory
Note from an ugreenwnt. An agreement implies mutuality,
something to be done by both parties to it, or something to
be done by the one party (other than the mere uncondi
tional payment of money, ) for a consideration which has
passed or is to pass from the other. It is however impos
sible by any deﬁnition to lay down the line of distinction
between an agreement ania Promissory Note, as the dis
tinction between the two is often a. very nice one."—( Judi
cial Conmn'ssioner’s Ruling, No. 26, Thornton's b’mall Cause
Court Manual, Addenda, p. 167. )

If agumashtah sign a Promissory Note without dis
If a gnmashlah
closing the name of his principals, the latter will not be make a promissory
liable, and no parol evidence is admissible with aview of note in his own
he only is li
establishing their liability, unless a Mabad'ani or Bazaar name,
able.
usage be established in opposition to this principle—Shiv
Chm-an Sahu v. Curtis.—-(3. IV. Reporter, Civil Rulings, p. 139.)
“ A third party having discounted a promissory note
and being unable to realize the amount from the maker,
sues defendant, the payee, who transferred the note without
endorsement, merely receipting it. Ruled that the payee or
transferer is not liable, the law being that when a. note is

transferred without endorsement and in exchange for money
or other notes it amounts to a sale of the note, while the
transferer by not endorsing it refuses to pledge himself to
the solvency of the party or parties."—(Judicial Commis
sioner's Ruling No. 58, Thornton's Small Cause Court Manual,
Addenda, p. 177.)

Tramfer of a
promise rg
not:
without endorsement.

CHAPTER XIX.
PUNJAB CIVIL cons.
SECTION XIX.
Debt, Interest, and Mesne Proﬁts.

1.-—By the Hindu and Mahammadan law, the
heirs of a deceased person must pay his debts to
the extent of the assets, or of the property he

may have left to them. This principle maybe
enforced by the Courts. But although, by the
Hindu law, a bonded debt may be, under all
circumstances, claimablc from the son and grand

son of the obligor, this rule will not be carried
out except in the case just put, and the heirs will
not be chargeable with an amount greater than that
which they may have inherited.
When a plaintiff seeks to recover a debt alleged to be Even in undefeml
due from a deceased person. he must, even if the case be ed cases the plaintiff
undefended, adduce some evidence at any rate, to show not

must mlduce proof

only that the debt was incurred by the deceased, but that
the defendant is his representative and has succeeded to his
property—Blokhun Doss v. Rad/2a Lalt.—( 1. Punjab Record,
Case No. 85. )

that the defendant
represents and holds
the deceased debtor‘s
estate.

ln Gnh-ol v. Wit/say and Ckammmz, the Chief Court, on a. A decree cannot
reference from a Judge of a Court of Small Causes, ruled be passed against the
that the decree which the referring Court had passed against estate of a deceused
the estate of one Willsey deceased, whose property was in debtor until there be
one on the re
the hands of a Military Court of Adjustment, was void, and some
cord to represent it.
could not be executed against the property, since there had
been no party on the record to represent the estate.-—( 2.
Punjab Record, Case No. 65.) An unsatisfactory decision of
the Calcutta Court will be found in 3. W. Reporter, Miscella

neous Appeals, 12. 21, in which a decree for a debt of the
ancestor obtained against a party in possession as heir was
held to be equally binding on another party, who eventually
succeeded in establishing his title to the inheritance, on the

sure AGAINST HEIRS.
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ground that the decree was given against the ancestor's
estate, and was therefore binding, into whose hands soever

the estate passed.
Suits in which the

m'igirull

debtor

is

supposed to be mis

.uug.

Where a plaintiff sues the defendant as representative
of the original debtor, who is supposed to be dead, the suit is
not maintainable before the lapse of the time which raises
the legal presumption of the death of the debtor, unless
there be proof of special circumstances which warrant the
inference of his death within a shorter period. If no such
evidence be forthcoming, and it is desired to avoid the bar
under the Act of Limitation. the proper course is to insti
tute a suit against the debtor, giving his last known place of
abode, and if, after due diligence, the plaintiff be unable to
procure due service of the summons to appear and answer
the claim, and consequently to prosecute the suit to a
decision, Section 14 of the Act of Limitation would. it

seems, apply, and prevent a suit against his relatives being
barred—Karuppan Chetti v. Veiiyal.—(4. Madras High
Court Reports, 11. 1. )
Enquiry

incum

bent on the Court
when a suit iv brought
against the represen
tatives of a deceased
debtor.

0mm of proof in
such cases.

In a suit brought against certain persons, as heirs of a
deceased debtor, the Madras Court held that it was not
sufficient to enquire whether the defendants had possessed
themselves of the deceased’s estate; for even if they should
be found not to have taken possession of any part of the
estate, still if they be shewn to be the representatives of
the deceased, they would rightly be made answerable for
the debt, out of any such property of the deceased as in
their capacity of representatives they might be entitled to.—
Avul Khadar v. Andhu Set.—( 2. Madras High Court Reports,
12. 423. )

In a suit against an heir for a debt due by his ancestor,
it lies on the plaintiff in the ﬁrst instance to give such
evidence as would primdfacie afford reasonable ground for
an inference that assets had, or ought to have, come to the

hands of the defendant. When the plaintiff has laid this
foundation for his case it rests with the defendant to show
that the amount of such assets was not sufficient to satisfy
the plaintiff‘s claim, or that they are of such a nature that

the plaintiff is not entitled to be satisﬁed out of them, or
that there never were any assets, or that they have been
duly* ministered and disp0sed of in satisfaction of other
elaims.-—Kbttala Upjzi v. Shangara Varma.—(3. Madras
High Court Reports, p. 161. )
' In a case given in 3. W. Reporter, Civil Rulings, p. 137. the Calcutta
Court however appear to have held that, although it was proved that
defendant had inherited his father’s estate and souandered it, the creditors of

the father could not recover their dues from property inherited by the son
from another quarter.
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A creditor of a deceased IIindu does not, on the death of
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his debtor, obtain any better position as against the debtor’s "l""":"il”5'%z f'f 7'“

estate than he enjoyed previously; so that if he stand by “M”

e ''

and allow the heirs to dispose of it to a bona'ﬁde alienee, he
cannot follow it into the hands of this latter party, but can
only bring his suit against the heirs personally, who will be
responsible to the extent of the assets received.-Zabardast
Khan v. Indraman.--(Fult Bench Rating of North West High
Court of March 6th, 1867. ) See too 2. W Reporter, Civil
Rulings, p. 296.

So, in a Mahammadan case, the Calcutta

Court ruled that the mere fact of lands having once belonged
to the estate of the deceased does not shew that the

plaintiff is entitled to follow them into' the defendant’s
hands ; that though it is true that the assets of a deceased
Mahammadan are primarily liable for and charged with his
debts, and, further, that it is the duty of the heir to pay all
debts before appropriating any portion of the assets to his own
use, yet it does not follow that a third party who purchases
from the heir bondﬁde, and for full consideratwn, may not

by his purchase acquire a good title as against a creditor,
who subsequently gets a decree against the heirs and estate
of the deceased—Saiyad Shah Inayat Hossein v. Sail/ad
Ramzan Ali.—( 1. Bengal Law Reports, Civil Appeals, p 172.)
In szga ll'arayan Pal v. Umesk Gland)“ B038, the

Another ruling on

Calcutta Court however ruled that, as by Hindu law a. man's the “""e “bim
_property is liable for his debts, and property descends to an
heir burdened with the debts of the ancestor, which must all
be satisﬁed before the heir can be said to have any interest
in the property at all, where A had obtained a. decree
against the heir for a debt of the ancestor, in whose life
time the suit had been instituted, but before the property
was sold in execution, it was attached and sold in execution
of a second decree obtained by B, for a personal debt of the
heir, the purchaser .at the sale under B‘s decree bought
only the right and interests of the heir, which amounted to
nothing so long as the debt to A was unsatisﬁed : the pur
chaser might indeed at the second sale have paid this debt,
but not having done so, he could not exclude the second
auction-purchaser who purchased the right and interest of
the ancestor, ior whose debt the property was primarily
liable.-—( Sulkerland’s Civil Rulings for June 1864,12. 277.)
This ruling appears tantamount to a declaration that the

estate is hypothecated in the hands of the heir for the debts
of the ancestor; and if so, its correctness may perhaps be

doubted.
Although Hindu law distinguishes between a son's and _ Hindu law 0:.- the
a grandson’s liability, requiring the former to pay a father's Zlab‘lgll/ "f 80"! ""11

debt with interest, while the latter has only to pay the
grandfather's debt, without being answerable for interest,

"0'"
y'

re'pec'
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(Zlﬁwnaglzten's Principles of Hindu and Mahammadan Law, p.
141 ), it may be presumed that the Anglo-Indian Courts
would not feel bound to recognize any such distinction.
Suit on a band
made payable to a
party deceased.

Where a person sues on a bond given to a person
deceased, he may show by oral evidence that the money
secured by the bond was advanced by himself and on his behalf
through the deceased ; but in such a suit, the plaintiff must

either entitle himself as personal representative of the
deceased, or else make the personal representative a party.—
Deva Ran v. Venltalesa Achariyar.—( l. Slokes’ ZlIadras
Iteporls, p. 452. )

2.—The ﬁrst charge on the estate of a deceased
is the cost of his decent interment—then follow
the debts, (including dower if a Musalman) and

the allowance to those who, by law, are entitled
to alimony—and than lastly the payment of legacies
and the distribution of heritable shares.

In reference to the question of interment, see Punjab
Civil Code, Section IV, Clause 16, (p. 166,) and Section 276,
Act X of 1865.
For the limitations as to dower, see Punjab Civil Code,
Section VI, Clause 11, and for those in regard to legacies,
Clauses 1 and 2, Section XI of the same Code.

8.-The debts will be ﬁrst realized from the
persons or property that are primarily responsible.
Thus a decree against a surety for his principal’s
debt will not be executed, until the attempt to
recover from the principal himself has been made
and failed.
This Clause re
Ia/es only 10 decrees
already passed.

In the Delhi Bank v.1nnes and others, the Chief Court
expressly ruled that this Clause related to decrees only, and
that it was consequently no bar to the creditor suing the
surety alone in preference to the principal debtor.—( 1.
Punjab Record, p. 150. )

ell—The Courts are not bound by any restric
tions with regard to Usury. Debtors and creditors
are allowed to arrange the terms and conditions of
interest in whatever manner they may deem most
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conducive to their mutual beneﬁt. The Courts
will decree whatever rate may have been agreed
upon, bondﬁde, between the parties. If no special
rate shall have been agreed upon, then the Court
will ﬁx what may appear an equitable amount with
reference to the custom of the locality, the usage
of trade, or the merits of the transaction.

It will

be remembered that the rates of interest vary for
diﬁ'erent classes of cases and in different places.
The Interest Law for India is Act XXXII of 1839,
which is as follows :—

ACT No. XXXII or 1839.
An Act concerning the allowance of interest in
certain cases.

Whereas it is expedient to extend to the terri
tories under the Government of the East India
Company, as well within the jurisdiction of Her
Majesty’s Courts as elsewhere, the provisions of
the Statute 3rd and 4th William IV. Chapter 42,
Section 28, concerning the allowance of interest in
certain cases :
It is, therefore, hereby enacted, that upon all
debts or sums certain payable at a certain time or
otherwise, the Court before which such debts 0r
sums may be recovered, may, if it shall think ﬁt,

allow interest to the creditor at a rate not exceeding
the current rate of interest from the time when
such debts or sums certain were payable, if such

debts or sums be payable by virtue of some written
instrument at a certain time ; or if payable other

wise, then from the time when demand of payment

Upon all debt: or
sums cerlain Court
may allow interest a!
current rate from
time when such debts
were payable by vir
tue of a written in
strument or if other
wise from time of
demand in writing.
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shall have been made in writing, so as such demand
shall give notice to the debtor, that interest will be
claimed from the date of such demand until the
term of payment; provided that interest shall be
payable in all cases in which it is now payable by
law.
Section

10 Act

XXIIIof 1861 does
not modify or repeal
the Interest Act.

Where under Act XXXII of 1839 no interest is
recoverable, none can be awarded prior to suit under the
provisions of Section 10, Act XXIII of 1861; since that
Section does not repeal the Interest Act, but simply enacts
that in cases where interest prior to suit could be legally
awarded under the law in force, the Court may award such
interest, in addition to any further interest, and to such

extent, as the Court in its discretion may think proper and
just from date of decree—Abdul Karim Khan v. Shaikh
Miah Jam—(6. W. Reporter, Civil Rulings, p. 288.) See
also Palmer v. Mad/m Prasad.—( 2. North West High Court
Reports, 12. 131. )
Illeaning of the
term “certain” in
the Act.

With regard to the terms “a sum certain,” and “a
time certain ” in the Interest Act, the Privy Council, in
Juggernohun Ghose v. .Manicl: Chaml, ruled that the certainty
required must exist at the time when the promise is made,
and that the Act does not, in this part apply to debts con
tingent in amount and time of becoming due.——( Suther
land‘s Privy Council Judgments, pp. 357—360.) The whole

judgment should be consulted.
Interest on bills of

exchange, Q‘c.

In regard to bills of exchange and promissory notes
made payable with interest, the interest runs from the day
of the date of the bill or note: if they be silent as to
interest, it is payable only from the time when the bill or
note becomes due. As against the drawer of a bill, interest
runs only from the time of his receiving notice of dishonour.
If no rate of interest be speciﬁed on the face of a bill of
exchange, the rate recoverable is the current interest rate
prevailing at the place where the bill was drawn.—-(Addi
son on Contracts, 11. 1069.)
Mr. Broom, in speaking of the English Statute from

Other cases in
which interest is re

coverable

by

English

Common

Law.

the

which this Act is borrowed, observes that—“ Cases not within
its application are to be still regulated by the Common Law,

under which interest is recoverable only in the following
cases :—
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I. By the usage of trade, 0. 9., on bills of exchange,
or promissory notes,* or on an agreement to pay for goods,
&c. by bill or note, or on a guarantee for the due payment
of a bill. On a, bond 1' also and on a mortgageI interest is
recoverable. [See on this head Sutherland’s Privy Council
Judgments, p. 360. ]

II. Where there has been an express contract to pay
interest. “If,” says Tindal 0. J. “it be the intention of
the party to obtain interest, it is always in his power to
insert in the contract an express intimation to that effect.
III. Where from the course of dealing between parties§
a contract to pay interest may be implied." ( Commentaries
on the Common Law, 12. 639. )

With regard to the concluding words of the Interest
Act, the Madras Court remarked that—“ If the practice
which has unquestionably prevailed in the Mofussil Courts
for a long series of years of awarding interest upon all
demands of which the payment has been illegally delayed
were shewn to be based upon any existing regulation or
positive rule of law by which interest would at the time the
Act passed have been payable on this debt, [a wakil's fee ]
unquestionably it would still be payable, notwithstanding
the enactment. We are unable, however, to ﬁnd any such
provision, and it necessarily follows that there being no
allegation of a demand in writing the award of interest
must be disallowed."-—Kisa.ra Rukkrmima Rau v. Sripati
Viyanna Dikshatulu.—( 1. Siokes’ Madras Reports, 1). 369. )
In Shade Ram and Shivclial v. Hargopal and Tole Ram,
the Chief Court, while decreeing the repayment of an
advance of Rs. 800 which had been paid by the plaintiﬂ's for
the purchase of some cotton, which contract had however
* Interest was h-ld, however, in the Bank of Hindustan, China and
Japan v. Wilson, not to be recoverable on a note payable on demand. not at

certain time, when no demand for payment had been made in writing and
no contract to pay interest had been made out.—( 1. Bengal Law Repay-h,
Original (‘inil Cases, p. 41. )
1- ln a bond debt, where the bond itself was silent as to interest, the
Calcutta Court laid it down that the rate of interest to be allowed between
the time when the bond became payable and the date of suit was a matter

entirely in the discretion of the Court, having regard to all the circum
stance: of the case.—( 2v Benyal Law Reports, Appendix, p. 10.)
I “ In one case of a non-usuf'rurtuary mortgage, interest not being

expressly stipulated for, the mortgagee was held to be entitled to interest
only from the date upon which the loan became repayable.

And in another

case, interest was allowed only from the date of suit until realization of the
principal sum decreed.”—( Macpkerson on Morlgages,p. 246. )
§ in a suit between certain villagers and their bunnenh the Chief
Court ruled that “in the absence of any express contract to pay interest,
there must be a distinct ﬁnding by the Court of the amount of interest
awarded by it, if any be awarded, by analory to Act XXX“ of 1839.”—

Ralla v. Soonam.--( 2. Punjab Record, Cace N0. 37. )

Application of the
last Clause of the
Act.

Interest is nofpay
able on an advance
when the contract

falls to the ground.
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come to nothing, refused to allow interest on the sum thus
decreed; Roberts, J. basing his decision on the following
passage of Ohitty on Contracts—“ The general common law
rule is, that the law does not imply a. contract on the part
of a debtor to pay interest on the sum he owes, although the
debt may be of a ﬁxed amount, and may have been frequent

ly demanded."—( 1. Punjab Record, Case No. 51. )
In Garuda Reddi v. Gudi Janakayya Garu, the defen
IVhen the right to
the inheritance of a dant had given a. bond to the plaintiﬂ's elder brother, on
deceased creditor is whose death the succession was disputed, and the defendant,
doubtful, the debtor
may be releasedfrom though perfectly willing to pay the debt on the production
having to pay inte of the proper authority for its receipt, declined to pay the
rest.

plaintiff as alleged heir of his brother: the Court held that
under these circumstances it became the duty of the plain
tiﬂ' to take out a certiﬁcate of succession, and in the absence

of any such authorization, the defendant could not be justly
charged with the interest which had accrued due owing to the
dilatory conduct of the plaintiff himself.—-( 1. Stokes‘ Madras
Reports, 1). 124.)
Ii'hen interest is
payable it does not
cease to be payable
because the creditor
delays to sue for the

principal.

In Dkarm Singh and another v. Deva Singh, the Com
missioner having remarked in his judgment that “the plaintiﬂ'
was bound to sue earlier if he were not receiving the annual
income guaranteed to him by the agreement "—the Chief
Court observed that “where an agreement is for interest on
money lent and agreed to be repaid by a. certain date, it
may be that the lender after that date cannot, without a
further arrangement expressed or implied, recover interest
at the rate agreed upon for a deﬁnite period. But in this
case no period was ﬁxed. The agreement was, that if the
jagir should be resumed he should pay principal and interest
at 6 per cent.

The jagir was soon afterwards resumed, and

as interest ran at the rate agreed upon for some time after
the resumption, it must be taken to have run at the same

rate till the time of action brought. The order of the Com
missioner must be modiﬁed and interest allowed."—

( 1. Punjab Record, Case No. 98. )
Interest can be
recovered by Illa
hammadanc.

Interest is recoverable if claimed and otherwise legally
due, notwithstanding both the parties to the transaction
may be Musalmans, whose religion and law forbid interest,
as the peculiar law of the litigants is not binding by the
Regulations in such cases.—-( Macpherson on Mortgages, 1:.

246.)
5.——If in any case the amount of interest shall
be deemed unjustly usurious, the Court will decree
only as much as may appear just under the
circumstances.
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EXCESSIVE INTEREST.

The following remarks are taken from the Commentary
to the Code. “ It is therefore recommended that the Court
should ﬁrst regard any explicit bond ﬁde agreement en
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Extract from the
Commentary.

tered into by the parties, or in absence of that, the custom

which would naturally govern that class of transactions, to
which the case in question may belong. Anything like
oppression or extortion would of course be discouraged, and
the Court would extend its protection to an unsophisticated
debtor who might appear to have fallen into the hands of an
astute and grasping creditor; this has been provided for in
clauses 5 and 6."
On the authority of Barrett v. Hartley (2. L. R. Eq.
795 ) the Bombay Court, in Vimayak Sadashio Voze v. Ragsiu',
remarked that “ though the Legislature has provided [ Act
XXVIII of 1855] that any rate of interest which the par
ties may have agreed upon shall be awarded, yet this enact
ment in no way prevents a Civil Court in India, which admi
nisters both law and equity, from examining into the character
of an agreement made between persons between whom relaa
tions exist, which will enable one party to take advantage of
the other, and. from declining to enforce such agreements
unless they be fair and reasonable. When they are not so it
may be justly inferred that the assent of the person who has
subscribed the exorbitant agreement has been obtained
through the pressure which the other party has been able to
apply in consequence of the position in which the one stood
to the other." Hence where the usufructuary mortgagee
let the land to the mortgagor at a nominal rent, the value
of which was far in excess of the principal debt, the Court
held that this agreement must have been obtained by the
pressure the plaintiﬁ‘s position as mortgagee enabled him to
put on the defendant, and refused to allow the plaintiff to
recover under it.--( 4:. Reid‘s Bombay High Court Reports,
p. 202. )

6.—-The period during which interest is de
manded must not exceed twelve years. If a por

tion of this period be anterior to British rule, the
amount of interest for that portion will be adjusted
on the same principles as for the remaining portion
subsequent to British rule. If debtors have previ
ously to British rule, signed bonds for exorbitant
interest according as the creditor may for time
have presented the balance of accounts, which

An excessive role
of interest may be
an index of duress:
or fraud.
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amount of interest could never, perhaps, have been

recovered if the native rule had continued, but

which interest is now claimed fer recovery through
the Courts ; then the Judge will consider the rela
tive position of the two parties, and the merits of
the transaction ; and will decree as much interest as
may seem equitable. The debtor need not be

compelled by the Court to pay the entire amount
of interest, if there be reason to believe that the

bond was executed through fear or ignorance.
7 .—Wasilat, or mesne proﬁts, may be decreed

for any period not exceeding the ordinary term of
limitation. If the amount be disputed the Court
will not call upon the parties to produce accounts.
Nor will enquiries be made as to the actual proﬁts
during previous years. Such proceedings are apt
to stimulate litigation. But the Court will ﬁx an
approximate amount by summary calculation,
either with or without the aid of arbitrators.
Mesne proﬁts.

Nature of mesne
proﬁts.

Although the special provisions of this clause render
some of the precedents of the High Courts inapplicable, the
following principles regarding the subject may be useful,
especially in cases in which from well ascertained rents, or
similar incomings forming the mesne proﬁts, the question
before the Court happens not so much to be how much has
the defendant received, as how much is he bound to pay
over to the plaintiff.
Mesne proﬁts are the assets of an estate, minus costs of
collection, Government revenue, losses by (lesertion and

death of ryots, by drought &c.—( 3. W. Reporter, Miscellane-'
ous Appeals, p. 25. ) The party entitled to mesne proﬁts can
as a. rule recover all that the defendant received, together

with all which he should have received had he exercised
ordinarily due care and diligence—( Vol. 2. ltliseellaneous
Appeals, p. 10; Vol. 7. Civil Rulings, p. 78; Vol. 8. Civil
Rulings, p. lO3; Vol. 9. Civil Rulings, p. 374; and 1. North

West Hz'yh Court Reports, .Miscellaneous Appeals, p. 17 ) ; or
such sums as the party wrongfully ousted would have collec
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ted had he been in possession and which he was prevented
from collecting by having been kept wrongfully out of pos
session.*——( Vol. 5. l'lli'seel/uncous Appeals, p. 35 ; Vol. 8.
Civil Rulings, 1). 133; Vol. 9. Civil Rulings, p. 457.) But
when the person liable to pay the mesne proﬁts has not let
the land out to tenants, but has himself occupied and culti
vated it, a Full Bench of the Calcutta Court held that he was
only answerable for what would have a fair and reasonable
rent for the land had it been let to a tenant during the
period of the unlawful occupation by the wrong-deer, since
as the defendant would have had to have paid this occupa-‘
tion value had the crops proved a failure, it was but reason_'

able that he should reap the proﬁt if they turned out suc
cessful.—( 9. IV. Reporter, Civil Rulings, p. 445. ) See also
Vol. '7. Civil Rulings, p. 214; and Val. 10. Civil Ruling/8,1).
463. Where the plaintii’fhas LiniSelf ﬁxed the rules at
which he claims mesne proﬁts in his plaint, higher rates
cannot be allowed him, even should alocal enquiry show
that he has made an under-valuation.—( 7. W. Reporter,
Civil Rulings, p. 140. )
In Suriah Row v. Rajah Enugun/y Suriah, where the
evidence on both sides was unsatisfactory and worthless, the
Privy Council aliirmed the decree of the Sadr Court which
had estimated the mesne proﬁts from the average of two
preceding years, as ascertained in a former suit in which the
defendant had been a party, which sum concided very
nearly with the rate claimed by the plaintiﬁ'.—( Sutherland’s
Privy Council Judgments, p. 88. )
A wrong-doer may be saddled with interest year by year
from the date on which he was ordered to disgorge the
mesne proﬁts—Mani Ram Aehmji v. Srimati Turungo.—
( 7. 7V. [leper/er, III/“ll Rulings,p. 173. )

See too

ﬁlesne proﬁle in
the absence of better
evidence may be as
certained by taking
the average of pre
vious years.

Blame proﬁls may
in some
instances
carry inlerest.

Vol. 5.

Civil Rullnf/s, p. 125, where the plaintiff having waited three
years to bring his suit for wasilat after he had become
entitled to possession by a decree of the Privy Council
reversing an adverse decree of the Lower Court, the Calcutta

Court, considering one year to a. reasonable time for com
mencing his suit after the Privy Council decision was pro
nounced, refused to allow him interest for the last two years.
A party is liable for mesne proﬁts to the legal owner if he
have kept him out of possession, notwithstanding there may
have been no bad faith on the defendant's part when domg
' “ Generaliler antem cum dc fructlbus aviim'nniis qumrilur, con-vial
animudrerli debere, rm m'zlne ﬁdei. possessor fruilus sit .sed an petilor frm'
putueril si ei ponidere livuissel ( Dig. Vi. VI. 1. 62.) The sum therefore for
which the plaintiff himself leased the property has therefore been held to be
a good measure of the proﬁts he would have enjoyed, but for the wrongful
possession of the defendant —( 5. 7V. Reporter, Civil Rulinys, p. 19 l; and

Vol. 10. Civil Rulings, p. 4:6. )

What parties are
liable for
proﬁts.

mesne
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so.—Ba2_'jnalh Prasad v. Badliu Singlz.——( 10. W Reporter,
Civil Rulings, p. 486 ; Vol. 8. Civil Rulings, p. 479. )

But see

a contrary view taken by the late Calcutta Sadr Court in a
case referred to in 7. W Reporter, Civil Rulings, p. 226.

Where however, the defendant had held the land by consent
of the plaintiff or his representative or de facto agent, and
under no condition express or implied to make good the
proﬁts, the legal owner will not be entitled to recover thein.
-—Mahannnad Ali Bava Sabbi v. Muhiuddin Naimar.—-( 1.
Stokes’ Madras Reports, p. 107. ) The learned Reporter
appends to this case the following note—“ Where there is
a mere bonajide adverse possession, English Courts of equity
do not carry back the account beyond the ﬁling of the bill
--( Pulleney v. Warren, 6. Ves. 93;

Hicks v. b’allit, 3. Deli.

ill. and G. 813, ) unless there have been a demand of pos
session by the plaintiff before bill ﬁled, or acts equivalent

thereto.—( Penny v. Allen, 7. DeG. Ill. and G. 409, 428. )
But where the equitable owner is guilty oflaches the account
will be carried back only to the ﬁling of the bill—( Scllroder
v. Schroder Kay 59],) ; and in one case where the laches was
great, an account was not directed beyond the date of dccree.-—( Acherley v. Roe, 6. Ves. 565, 573. )"
Meme proﬁts
may be apportioned

among the vo-defcn
duals.

Where the proﬁts which several co-defendants have
enjoyed by the wrongful occupation of the plaintiﬁ"s property
are distinct, as where one has been in occupation and
another has received higher rents than he could have re

covered from the plaintiff, the Calcutta Court has been in
the habit of assessing the inesne proﬁts on the defendants
in accordance with their respective liabilities—(6. W. Re
porter, Civil Rulings, p. 113. ) In another like case however,
at p. 230 of the same Reports, the Court declared both
defendants joint wrong-doers, and therefore both jointly liable
lo the plainliﬁ", who was however in the ﬁrst instance to
recover from the one defendant the proﬁts he had realized,
and in the second instance from the other defendant the
proﬁts that other had obtained. Mesne proﬁts can of course
be recovered from any property in the judgment-debtor's
possession.—( 4. W Reporter, Miscellaneous Appeals, p. 7. )
Hunt of proof in
disputes regarding
mesne proﬁts is na
lurally on (he defen
(lant.

If the defendant, on whom from his necessarily superior

knowledge the onus of showing the amount of the mesne
proﬁts specially rests, absent himself at the time of enquiry
before the ﬁrst Court, or by neglect, non-production of
evidence in his power, or otherwise impede the action of the
Court, he will have only himself to blame should the amount
awarded against him be larger than it otherwise would—
( 3. W'. Reporter, Miscellaneous Appeals, 1;. 25, ), and he is not
entitled to invoke the aid of the Court on appeal.—( 8. W.
Roper/er, Civil Rulings, p. 203.) But in Kara Lall Thakur

v. Forbes the same Court observed that the fact of the
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defendant failing to appear before the Commissioner ap

pointed to make a local enquiry into the mesne proﬁts did
not bar him from objecting to anything in the investigation
which was erroneous, although he was not entitled merely on
the score of absence to ask for further investigation or to
impugn the propriety of the enquiry as being ex parte.—( 7'.
W. Reporter, Civil Rulings, p. 140. )
A decree for pos
A decree for possession does not invariably show that
session does not ne
the plaintiff as a necessary concomitant of such an award is ceumily
altow that
entitled to wasilat, for it may so happen that a plaintiff in plainhf is entitled
suing for possession has been guilty of such laches as to to menu proﬁts.
deprive him of his right to mesne proﬁts.--( Sutherlaan Civil
Rulings, for April 1864, p. 158. ) But when the plaintiff has
been restored to possession by proceedings under Section 15
Act XIV of 1859, the prior possession of the plaintiﬂ' is
suﬂicient priimlfaoie evidence of title to warrant a decree in
his favor for mesne proﬁts during the time he was out of
possession under the defendant's forcible dispossession unless
the latter can show a better title in himself.--( 2. Bengal
Law Reports, Civil Appeals, p. 67. )
For the law for limitation in wasilat suits, see lremlett's
Limitation Law, 1;. 57.

8.-—"I‘he Court will duly inform the parties
that interest, mesne proﬁts, and other accessories,
if sued for at all, must be claimed together with
the principal, and that the amount of such collate

ral claim must be added in when the value of the
suit is estimated.
“ Section 10 [of Act VIII of 1859 ] makes claims for

Sails for mean:

the recovery of land and of the mesne proﬁts of such land proﬁle my be
distinct causes of action. The rule contained in the Punjab brought separately.
Principles of Law, Section XIX, clause 8, requiring them to

be sued for together, must therefore give way. But under
the provisions of Sections 8 and 9, they may still be sued
for together, unless the Court be of opinion that they cannot
conveniently be tried together. Section 197 again gives the
Court an option, where it has not directed separate trial, of
determining the amount of mesne proﬁts at once, or of
reserving the enquiry into this point until execution of decree.
And section 11 of Act XXIII of 186! provides for the deter
mination of any question so reserved, regarding the amount
of means proﬁts, or the amount payable under Section 196
by the Court executing the decree."—( Chief Court’s Book

Circular No. XXXIII of 1866, para 2. )
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“ The general rule is that a suit, while on the one hand

finder of diﬂ‘erenl it should embrace the whole subject of dispute between the
i-lru‘ms in one suit.

parties, should not on the other hand comprise several distinct
claims all made by the plaintiﬂ' against the same defendant,
but which are dissimilar in their nature. Between these
limits much must be left to the discretion of the Judge, who
must deal with each case on its merits. No very precise or
positive rule can be laid down. If from the circumstances
of the case it appear that the several items constitute one
account, or were treated or intended to be treated by the
parties as one demand, then they must be included in the
same suit. If, however, there be nothing to connect the
several items, and nothing in the circumstances of the case
to indicate the existence of an account current, or to show

that the items were treated by the parties as one demand.
then they may form separate causes of action.”--( Judicial
Commissioner’s Ruling, No. 5, Thornton's Small Cause Court
Manual, Addenda, p. 159. )

The remainder of the Section treats of insolvency, and
it may be well to preface it with the following extract from

the Commentary to the Punjab Civil Code :—
Ertrnrl from the
(Join menfary.

“ The objects contempted by the rules of insolvency are—

“ First: that an insolvent of whatever class or profes
sion he may be, having surrendered his person to the Court,
and also his entire property, in order that it may be

equitably applied to the liquidation of his debts, and having
satisﬁed the Court and his creditors that he has endeavoured
to discharge his liabilities, and has been innocent of fraud,
concealment, or gross misconduct, may be released from
personal distress and conﬁnement, and pursue his avocations

unmolested, though not released from the obligation of
payment.

“ Second: that those creditors who may apprehend
that the insolvent's property will he made away with, or
injured by the insolvent himself, or unduly appropriated by
one or more of the creditors, to the prejudice of the others.

should be able to move;the Court for the insolvent's arrest,
and detention on bail or in custody, in order that he may be
compelled to make a full disclosure of his circumstances,
and to surrender his property to be administered by the
Court for the general beneﬁt of the creditors at large."
The Chief Court, on the extension of the Civil Proce
dure Codes to this Province, issued the following Circular
in regard to the subject of Bankruptcy :

Puh'a'ﬁgrgl‘t'iaﬁgn' ']

BANKRUPTCY LAW.

BOOK CIRCULAR No. XXXVI or 1866.
To
ALL Comnrssronsns AND Dsrurr COMMISSIONERS
IN THE PUNJAB.
Dated Lahore, 10th November 1866.

With reference to the provisions of Sections 273 and
280, of Act VIII of 1859, attention is called to the fact,

that the Bankruptcy Jurisdiction of the Punjab Courts,
under Principles of Law, Section XVII, para, 15, and Sec
tion XIX, paras: 9to 13 and 15, is DOD aﬁected by the

introduction of the Code of Civil Procedure. The sections
above quoted provide for the case of a judgment-debtor
imprisoned in execution of decree. who is willing to surren
der all his property for the purpose of satisfying the decree,

and supersede the analogous rules given in Punjab Civil
Procedure, Section V, paras: 18 and 19. But though Act
VIII of 1859 contemplates the existence of a law of Bank
ruptcy or Insolvency, as may be seen from Section 106, it
does not contain such a law, and there is nothing in it
inconsistent with the rules in force in the Punjab on this
subject.
2. Courts exercising Bankruptcy Jurisdiction must,
however, follow the procedure of Act VIII of 1859, as far
as practicable, under the terms 0;" Act XXIII of 1861, Sec
tion 38. They should use the ordinary style of the Court
instead of adopting any Other designation, such as that of
“ Commissioner of Bankruptcy," and should avoid the em
ployment of language not warranted by the provisions of the
Principles of Law or the Code of Civil Procedure.
3. Under the provisions of Section 8 of Act XXIII of
1861, the Court may, pending any enquiry which may be
necessary, leave a defendant who applies for his discharge
under Section 273 of Act VIII of 1859 in the custody of the
ofﬁcer of the Court, on the defendant depositing the fees of
such oﬂicer, “ which shall be at the same daily rate as the
lowest rate charged in the same Court for serving process."
As the lowest rate charged for serving process in the Courts
of the Punjab is 4 annas, the Chief Court direct that the
fees of the olhcer of the Court shall be calculated at that
rate daily.

9.—In case of insolvency or bankruptcy of any
kind whatever, the Courts are authorized, at the
instance of the debtor 0r debtors, or of the creditor,
or one or more of the creditors, to take a state
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ment on oath of the assets and liabilities of the
debtor ; to register all claims of creditors ; to in
vite, by

proclamation or other notiﬁcation, the

appearance of claimants by a certain date to be
named by the Court ; to detain the debtor on secu
rity, or in default thereof, in custody ; to attach all

his property, moveable or immoveable ; and to
exempt his person and property from further legal
process, pending enquiry and the ﬁnal orders of
the Court.
The following Circular has been issued in regard to the

locality in which an adjudication of bankruptcy is to take
place :—
BOOK CIRCULAR N0. XIX or 1867.
To
ALL Commrssrossns, DEPUTY Commssrousns, sun
Junoss or SMALL CausE Counrs.
Dated Lahore, the 9th July 1867.
A case is now before the Chief Court in which a person,
the majority of whose debts were contracted in another pro
vince, was adjudicated a bankrupt by a Civil Court in the

Punjab.

The Chief Court, therefore, think it necessary to

caution all subordinate Civil authorities, to whom certain
Rules of Bankruptcy“ were forwarded with Judicial Com
missioner‘s No. 522-7. dated 14th February 1863, against
the making of an adjudication too readily in cases where
the insolvent petitioner may possibly have contracted debts
elsewhere, as well as within the jurisdiction of the Court.
2.

In his No. 1394, dated lst May 1863, (Ruling No.

36 on References from Judges of Small Cause Courts ) the
Judicial Commissioner ruled that, “ when the liabilities and
. In the case referred to in this Circular the Chief Court remarked—"No
thing relating to insolvency that is not found in the Principles of Punjab
Civil Law has the authority 0! law: although so many of the Bankruptcy

Rules of 1868 as prescribe procedure consistent with the powers therein
given may be usefully followed

The section relating to Insolvency in the

Code is very imperfect, but little diﬁiculty will arise if its letter and import
be carefully adhered to. Fair distribution among creditors, and open dealing
with them in their presence, are the main principles."-—( 2. Punjab Record,
Case No. 64- )
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" assets of a bankrupt are in two separate Provinces, the

“ Courts of either province have jurisdiction, but it is a
“ question of expediency for the Court whether it will act
“ when the greater portion of assets or liabilities, or both, is

“ not within its jurisdiction." The Chief Court now further
rule that the Court to which application is made has full
discretion to dismiss generally the insolvent’s petition on
the merits, and this would obviously he the only proper
order to make when the liabilities of the insolvent were
contracted at Calcutta, or elsewhere out of this province.

3. The application should also be rejected, if it
appeared to be made with the view of preventing opposition
and enquiry, at the instance of the creditors, into the man
ner in which the debts were contracted, and the reasonable

expectation the petitioner could have entertained at the
time of contracting them of being able to repay them. It
would also be the right order to make, where the adjudica
tion could not be made with due regard to the interests of
the general body of creditors in securing a. fair distribution
among them of the assets.
4. The simple fact that an insolvent is in conﬁnement
in execution of a decree, is not a ground on which alone it
would be right to declare him insolvent; and it would be
suﬂicient in such a case that protection should be given to
him, if he were found entitled thereto, under the provisions
of Section 273 of Act VIII of 1859, and Section 8 of Act

XXIII of 1861.
“ When there is a separate and independent branch of a
ﬁrm, the Court of Bankruptcy of the province has jurisdic
tion, and will exert it or waive it, according to what appears
expedient, and for the beneﬁt of the creditors in each case."

Jurisdiction when
the bankrupt has in
dependent
branch
shape.

—-( Judicial Commissioner's Ruling, No. 41, Thornton's Small

Cause Court Manual, Addenda, p. 173. )
In a case in which the parties to it desired that their
deceased father’s estate should be wound up by the Court of
Bankruptcy, the Judicial Commissioner ruled that, although
if the deceased during his life-time had been declared a
bankrupt, and had died after adjudication, the Court would

A dead man can
not be adjudicated a
bankrupt.

have followed the precedent of the English Courts, and have

proceeded in the bankruptcy, as if such bankrupt were living
--( Section CX VI of the Banln'uptcy Act), yet there was no
jurisdiction in a Bankruptcy Court to declare a man actually

deceased a bankrupt.—( Addenda to Thornton’s Small Cause
Court Manual, 11. I78. )
In Whitmore v. Mason, it was held that no person can
reserve any right to himself up to the time of his bankruptcy,

A party cannot
reserve to kimself a

right and stipulate

and stipulate that, in the event of becoming insolvent, that that it shall not pan
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to his creditor-v if he
become a bankrupt.

right shall pass to some one else, and not to his creditors.—
( Warren’s Law Studios, p. 934. )

Dividends not do im
ed by the creditors
entitled to them.

In reply to an enquiry whether in a distribution of
dividends in bankruptcy cases, creditors whose names appear
in the schedule ﬁled by a bankrupt, but who had never laid

any claims before the Court, either in person or by writing
were entitled to consideration, or, in other words, whether

their shares were to be held in deposit till they chose to
claim them; the Judicial Commissioner ruled that—“ All

creditors, who in the ordinary course of communication have
had reasonable time to register their claims, and have failed
to do so, should be considered to have abandoned them, and
dividends should be held in deposit, until the creditors or
supposed creditors shall have had such reasonable time to
apply for registration, after which they should be credited to
the general estate. A clause to this effect should be inser
ted in every proclamation or notice to creditors. Of course,
if a creditor appear after the ﬁrst dividend he may take his
chance for a share of the rest. The same rule may apply to
unclaimed dividends due to creditors who have proved debts,
but who have failed to apply for them.”—( Addenda to
Thornton s Small Cause Court Manual, 12. 172. )
Creditors

whose

interest in the estate
is denied must esta

blish it by regular
suit.

Procedure when
the bankrupt‘s pro
perty is out of the
Court's jurisdiction.

Creditors who have registered their claims, but ﬁnd
their right to share in the assets of the bankrupt disputed,
can enforce their demands by regular civil suits against the
representatives of the estate—Jemima and other v. Harbkaj
Rai.—( 1. Pwy'ab Record, Case No. 23.)
“ When a person petitions to be adjudicated bankrupt,
he generally places the whole of his property at the disposal
of the Court for the beneﬁt of his creditors. 1f the property
be situated out of the jurisdiction of the Court, it may be

dealt with in two ways :—
(1.)

It may be removed into the Court's jurisdiction; or,

(2.)

If this would be too expensive, or the property be

immoveable, it may be sold where it is situated, and this

would generally be done by the Deputy Commissioner of the
District within whose jurisdiction the property may be, on
the application of the Court by which the owner of the
property was adjudicated bankrupt, or the Court might
'depute some other person to dispose of the property. If
the second course be adopted, the Court should transmit a
list of the property, and a copy of any order for attachment
and sale of the property that may have been passed, to the
Deputy Commissioner of the District in which the property
is situated, and the Deputy Commissioner, unless there be
any sufﬁcient reason to the contrary, should cause the
property to be attached and sold, according to the rules in
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force for the attachment and sale of property in execution
of decrees, and the sale proceeds remitted to the Court by
which the attachment was ordered. If the property consist
of decrees which require to be executed cut of the jurisdiv
tion of the Court by which they were passed, the procedure
laid down in Section 284 et seq. of Act VIII of 1859 should

be followed."—( 3. Punjab Record, Case No. 65. )

10.—After a full enquiry into the origin, na~
ture and circumstances of the debts, and the con
duct of the debtor in relation thereto, and after the

completion of arrangements for the disposal or
administration of his property for the beneﬁt of
the creditors, the insolvent will be discharged by
the Court, on his signing an agreement to liquidate
his unpaid debts from any property he may subse
quently acquire ; provided that his discharge shall
not be opposed by any of the creditors on the
ground of alleged concealment, fraud, recklessness,

or other gross misconduct in reference to the
debts. If the insolvent should appear to have been
guilty of any misconduct as above described, and if his discharge, for that reason, should be opposed
by any of the creditors, the Court may, at its dis
cretion, award a term of imprisonment in the civil
jail not exceeding one year.
Liability for pay
According to English law, an adjudication in bank
ruptcy discharges the insolvent from his liability for any ments in future ac
debt which was to be paid at future dates or periods, by cording to English
instalments or otherwise, equally with debts then payable. law.
By the 12 and 13 Victoria C. 106, if the assignees of a
bankrupt entitled to land under a conveyance or agreement
subject to a. perpetual yearly rent, elect to take the land, or
the beneﬁt of the conveyance &c., the bankrupt is not liable
to pay any rent accruing after the issue of the ﬁat or ﬁling
the petition for adjudication, or be sued in respect of any sub
sequent non-performanc'e of the covenants or agreements in

any such conveyance, or agreement, or lease; and if the
assignees decline to take such land, or the beneﬁt of such

conveyance, agreement, lease, &c. the bankrupt will not be
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liable if, within fourteen days after notice that the assignees
have declined, he deliver up such conveyance, agreement,

lease, 8:0. to the person then entitled to the rent.—( Addi
son on Contracts, p. 988. ) Although this statute law be not,
as such, in force in India, the principle seems a just one for
regulating such cases, should they occur here. On the
principle that covenants founded on mutuality of obligation
and liability must be mutually binding on the parties to
them, if a deed of covenant inter parties originally binding
upon all become ineﬁ'ectual and inoperative as to one party
by his becoming bankrupt, it is held to be wholly void.—
( Addison on Contracts, p. 1033. )
"'hen a debtor is

The Judicial Commissioner ruled that “ when a Court,

imprisonedforfraud under the punitive clauses of the bankruptcy rules, sen
the expenses for the
whole time should be
ﬁrst deposited.

tences a fraudulent bankrupt to a term of imprisonment, he
should call on the detaining creditors to lodge the expenses
for the whole of that period. This will put it out of the
power of a detaining creditor to bring a pressure to bear on

the bankrupt and obtain favorable terms for himself by a
promise of freedom, for it will rest with the Court to decide
whether it will allow him to withdraw opposition at that
stage.

Moreover, if the bankrupt, from his own funds, not

discovered in the schedule, satisfy a creditor, he is guilty of
fraud, which allows the other creditors to come into Court
again."—-( Addenda to Thornton’s Small Cause Court Manual,
1;. 170. )

11.—The attached property of the insolvent
will be sold or administered, under the direction of
the Court, either through the agency of its own
ofﬁcer, or of assignees, in the manner most condu
sive to the interest of the creditors ; and the pro
ceeds will be divided amongst the said creditors by
a “pro rata” distribution.

The Court will also give

effect to any composition or arrangement agreed
upon between the debtors and the majority of the
creditors, provided that no injustice or injury shall
appear to be unnecessarily inﬂicted on any of the
parties concerned, and that no fraud nor collusion

be suspected.

If any individual among the credi

tors object to such arrangment, the Court will decide

as to the validity or otherwise of the objection.

P‘iittl‘ﬁﬁ"! .l'..392'5' 1 OFFICIAL assrennns.
The bondﬁde assignment of the entire property of a
debtor to trustees for payment of his creditors divests him
of any interest which could be the subject of an execution
until those trusts have been carried out.—Boman;'ee Monocle—
]ee v. Nourojee Pallonjee.—( l. Bombay High Court Reports,

4,55
Afleradeblor has
made over his whole

property to trustees
his creditors cannot
attach it.

1). 233. )

The assignee in bankruptcy is at liberty to open letters
on business matters to the address of the bankrupt in his
presence, or with his permission; in doubtful cases he
should take the orders of the Court. If the letter relate
to other matters it is to be sealed up.--( Judicial Oonimis
siomr’s Ruling No. 34, Thornton's Small Cause Court Manual.
Addenda, p. 172. )
The assignees may elect to adopt or reject the bank
rupt's executory contracts, according as they are likely to

Powers of the
assignees as to open
ing the debtor‘s let
tors.

The aseigneee can
adopt or reject the
debtor‘s
executory

be beneﬁcial or onerous to the estate.—( Addison on Contrarts.
contracts.

p. 857, and Broom's Legal Maxims. p. 834) See too 12 and
13 Victoria, 0. 106 and 145, given in the remarks under
clause 10.
“ Although " writes Mr. Broom, “ the general eﬂ'ect of

the various provisions in the enactments relating to bank
ruptcy is to give the assignees of an uncertiﬁoated bankrupt
the beneﬁcial interest in property acquired and contracts
entered into by him. yet when an injury is done to the
person. feelings. or reputation of the bankrupt, and not to
his property, the right of suit for such an injury does not

Purely

personal

actions do not pass
to the assignees.

pass to the assignees, but remains vested in, and must be

exercised, if at all, by the bankrupt : and even where there is
a consequential damage to the personal estate resulting
from an injury to the person, as in the case of the breach of

contract to cure or to marry, the damage may be so depen
dent upon, and inseparable from, the injury, that no right of

action in respect of such consequential damage will pass to
the assignees."—( Legal Maxims, p. 461. )
Under the English Bankruptcy statutes, if the bankrupt

acquire property subject to debts and obligations, then any
property taken by the assignee under that state of things. is
taken subject to those charges and equities which affect the
property in the hands of the insolvent. And if the insolvent
carry on trade at a subsequent period, with the assent of the
assignee of the estate. under the Insolvency Act, the property
which is acquired in the subsequent trading will be subjectin
equity to the charge of the creditors in that trade, in priori
ty to the claim of the assignee under the ﬁrst insolvency.
Payment to one of several assignees of a debt due to the
bankrupt is a. valid payment to the assignees generally. unless
the other assignees have expressed their dissent and interfered
to prevent the payment.—( Addison on Contracts, p. 984.)

English law re
garding charges on
a bankrupt‘s assets.

Payment to one of
several aseigneee is
generally a good
payment.
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Government
The Commissariat department, as'a Government depart
dﬁparlmet'dl 7"“, If; ment, has no preferential claim as such over other creditors.

Z";

'“

"g

-—( Judicial Commissioner's Rulings, No. 39, Thornton’s Small
Cause Court Manual, Addenda, p. 173. )

Rights of prior
ity of judgment
creditors.

In cases of insolvency, judgment-creditors have no pri
ority of claim over others. They are entitled only to a divi
dend, unless execution of the decree have been sued out prior

to the Court declaring the estate insolvent.-( Book Circular
No. X of 1859. ) On a reference in regard to this point, the
Chief Court ruled that, notwithstanding the extension of Act
VIII of 1859, attachment and sale before adjudication of
bankruptcy are still both ordinarily necessary to give priority
to the claim of a judgment-creditor, unless the sale of the
property attached in execution had been postponed by order
of the Court, and the period required by law between attach—
ment and sale had expired; in which latter case also the
judgment-creditor would be entitled to priority although
the sale had not taken place.—-( 3. Punjab Record, Case No.
63.)
A debtor can no longer claim the
Insolvency
does
away with any term him for payment when he has become
previously granted to son on Contracts, p. 82. )
the debtor.

beneﬁt of a term given
bankrupt.—( Maopher

If a debtor induce his creditors to compound their
A composition deed
obtained by conceal claims and execute a deed of composition for their several
ment on the debtor's debts by concealing from them the true state of his affairs
part is void.
the deed will be void, and the creditors remitted to their
original rights.—( Addison on Contracts, 1). 908. )
Distribution of the

If a bankrupt's estate can pay more than twenty shil

surplus when there is lings in the pound, the surplus is to be applied to the pay
one.
ment of interest on debts bearing interest by the express or

implied contract of the parties.—( 1. Stokes' Madras Rqorts,
pp. 221 and 217.)

12.—If it appear that the debtor, after be
coming insolvent, or in expectation of becoming
so, have transferred his property, or any part there
of, with a view to defrauding his creditors, or to

giving one or more creditors a fraudulent preference
over the others, the Court will annul such trans

fer, declare the title defective, and treat the pro
perty after the manner described in the preceding
Clause.

P‘lﬁt.Al-31£,“llt..§i9?." j FRAUDULENT PREFERENCES & TRANSFERS. 487
If money be paid to one creditor to induce him to sign
the composition deed unknown to the other creditors, it may

Extra favorable
terms obtained sec

retly by one creditor

be recovered. So if the composition is to be paid by instal
ments, and one creditor secretly bargain for and obtain better
security for the payment of his instalments than is possessed
by the other creditors, the security so obtained is void.—
(Arldison on Contracts, 1). 909.) See too 3. Madras High
Court Reports, p. 172. “ It matters not whether the debtor
have been a voluntary party to the fraud, or have been induced
to enter it into it by threats, or the like; for the relief is

over the others are
void.

granted, not on account of the debtor, but of the unsuspect

ing body of creditors at large.”—(1Vorton’s Topics, 1). 283. )
If an insolvent debtor with a view to defraud his credi~
tors transfer property to a third person, nominally for valu

I'rau/Iulent trans
fers on secret trusts.

able consideration, but really upon a secret trust to restore it,

and afterwards sue the trustee for recovery of the property,
the Court will give him no assistance, for in pari delicto me
lior est conditio defendentis ; but at the instance of a de
frauded creditor the Court will set aside the transaction, and

recover the property for the beneﬁt of the estate.—( Norton’s
Topics of Jurisprudence, p. 43 ; Broom's Commentaries on the
Common Law, p. 289 ; and 6. W. Reporter, Civil Rulings, p. 90).
So too the creditors can set aside a nominal sale made with
out consideration, at a time when the grantor was deeply in
debt, although no decree had been actually passed against
him.—( 7. W. Reporter, Civil Rulings, p. 513. )
But where there is a real transaction between the par
ties for valuable consideration, whether by way of sale or
mortgage, the transaction will be valid even as against a
creditor, though the object may have been to defeat an
expected execution; while even transactions which might be
impeached as fraudulent by a creditor* cannot be so called in
question by the parties themselves.—Sakanrappa v. Kamayya.

-—-( 3. Madras High. Court Reports, p. 231.)

While in the case

of the Trustee of Palmer's Estate v. Borngartner, the Agra Court
ruled that a debtor in the Mofussil, even with unsatisfied decrees

outstanding against him, can prior to attachment make an
alienation of his property for adequate consideration, or give
a preference to a particular creditor or class of creditors over
' The Roman Law gave the erotic Pauliana to the creditors of a man who
alienated his goods to their injury, as by paying money before it was actually
due, or by doing any act which might nrevent the creditors from receiving
their share in the distribution of the bankrupt’s property. The action lay

against thﬂ :ilienee, whose privity to the fraud, if he had received the pro
perty as a gift, it was not necessary to prove ; but if he parted with it to a
third ulienee, who was bond ﬁde, such last-mentioned alienee was not liable.
[See this recognized in u case reported in Sutherlaud’a Civil Rulingrfor May

1864, p. 225.]

" Si rui donatum eat non ease qumrendum an ociente 00 mn'

donatum grstum sit, sed hoe tantum (m lraudentur rreriitorea.”—( l'hillimare’l

.Homan Private Law, p. 188.)
92, 221.

See also 3. IV. Reporter, Civil Rulings, pp.

A real transaction
for valid considera
tion may be good
even if the maker
was deeply involved
at the time.
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others, or make over his estate to trustees for division
amongst all, or among a particular class of his creditors ;
and this notwithstanding that the effect of the alienation or
preference may be to defeat the operation of an expected
execution, provided indeed that the debtor’s intention be to
confer on the assenting creditors a substantial interest in the
property assigned. Such it making over of his property by
the insolvent to trustees is not rendered invalid by its being
stipulated that those creditors only shall share in the assets
realized by the trustees, who are willing,y to release the debt

or from any further claim in regard to their'debts, nor will it
be invalidated by containing an arrangement that the trust
ees shall have power to carry on the debtor's business in
order to its better winding up.-—(4-. North West High Court
Reports, p. 104.)
A voluntary grant
will be upheld al
though the grantor
may sub-re uently be
come inso vent.

Where a husband made a voluntary gift of land to his
wife, and it appeared that at the time of the gift the grantor,
although he owed some debts, was thoroughly solvent and in
no degree vergens ad inopem, and that the gift was accompanied
with possession, the Calcutta Court refused to make the

property liable at the instance of a party who became a credi
tor of the husband long after the date of the gift—Shaikh
Imyat Ali v. Must. Rampreah Kunwar.—( l. W. Reporter,
p.21.)
Alienation ofpro
perty by a prisoner
awaiting trial.

Where the wife of a prisoner, awaiting his trial in jail
on a criminal charge, but who was subsequently discharged,
deposited certain jewels with the defendant, the Chief Court
held that as it was unnecessary under the circumstances to
consider the effect of a sentence involving forfeiture, or of a

ﬁne imposed and unpaid, there \vas'on the facts disclosed no
legal bar to a suit for the recovery of the deposit—Manna

Khan 11. vaula Singh.—-(4. Punjab Record, Case No. 5. )
When a transaction is impeached as being merely nomi
Proof required
when a transaction to nal with a view to defraud creditors, it is not sufﬁcient to
be collusive in fraud show that the purchase money was paid in the presence of
of the creditors.
witnesses, as it may afterwards have been privately returned,
especially when the parties to the transaction are relatives—
( 6. W. Reporter, Civil Rulings, p. 90 ) ; neither in such cases
is evidence of the execution of the document enough without
other proof that the transaction was bond ﬁlle.-( 6. W. Repar
ter, Civil Rulings, p. 310.) See also Vol. 10. Civil Rulings, p.
4-45; and a very strong case in Vol. 1. p. 319, where two of
three Judges of a Bench of the Calcutta Court held, in the
case of a sale of immoveable property by a husband to his
wife for money when the seller was indebted at the time
although not actually sued, that the sale ought not to stand
if the object of it were merely a domestic arrangement to
substitute for tangible property which the creditors might

ﬁgittrﬁrfltlkffgﬁv ] mscuanen or Issotven'r.
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fasten on something which could easily be secreted. The
Court therefore directed an enquiry as to the subsequent
possession of the property, the application of the purchase
money, the publicity of the sale &c., in addition to the fact
of payment by the wife of a. fair price from her own funds.

13.—An insolvent, once released or discharged,
will not subsequently be liable to arrest or impri
sonment, on account of any debt registered up to
the date of the discharge ; unless he shall be
proved to have been guilty of fraud or concealment.
But any property he may afterwards acquire, or be
found in possession of, will be liable to seizure for
liquidation of those debts.
Where a creditor has however accepted and been paid
a composition in full satiyaction of his claims, he cannot
recover on a bond he may have obtained from the wife of
his debtor, nominally for another consideration, but in
reality for the balance of the compounded debt.—Mahant

A creditor cannot
recover the balance
of a debt for which
he has accepted a
composition in full
satisfaction.

Jayram Gir v. ltani Shiuroj Koer.—-( 2. Bengal Law ltcports,
Privy Council Casesfp. 98. )
If a creditor keep back a portion of the debts due to
him, and do not correctly state the amount of his claim in

If a creditor pur
posely understate the

the composition deed, his conduct is fraudulent, and he will

not be allowed to sue the debtor for the omitted debts.—
(Addison on Contracts, p. 909. )

sum due to him in
the composition deed
he cannot recover the
balance.

In an English case, Rossi 0. Bailey, a debtor had made

A protection order

a composition with his creditors and got a protection order. - cannot be ﬁer pleu

A creditor who did not agree to the deed sued the debtor, and
the order not being pleaded, judgment was given against
him. In executing the decree, the protection order was not
allowed to be set up.—( 3. Law Reports, Q. B., p. 625. )

14.——In the conduct of the cases described in

the preceding Clauses, the Courts will be guided
by the rules prrooedure as laid down in Sections
I, and V, Part II, qf this Code.
As the Second Part of the Punjab Civil Code has been
superseded by the Codes of Civil Procedure, the Courts will
now have to be in general guided by the rules therein laid

down.—-_( Section 388, Act VIIIof 1859.) See too .Para 1 of
Book Circular XXX VI of 1866, above, at p. 479.

ded in erecntiou pro
ceezlings,
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On a reference from a District Court, the Judicial Com
missioner ruled that creditors who register their claims
should not be required to ﬁle stamps proportioned to their
suit; for it might so happen that no assets are available, so
that loss would be incurred in the prosecution of a just claim.
But at the termination of the case stamps proportioned to the
assets actually distributed among the creditors, should be
realized, unless the claim registered be a judgment-debt. Also
suits instituted by the estate against its debtors should

bear the usual stamps and fees.—( Book Circular X of 1859.)

15.—Nothing in the preceding Clauses will
apply to persons who may have been admitted to

the beneﬁt of the insolvency laws at the Presidency.

CHAPTER XX
On Torts

PART I.
On Civil Wrongs generally, excepting D/farizalioir.
A tort (tortus) is deﬁned to be “ a wrongr independent
of contract,” being an infringement or withholding of some
legal right, or a violation of some legal duty. The riyht of
action for a tort is based either :—
First, on the invasion of some legal right :
Or secondly, on the violation of some duty towards the
public productive of damage to the plaintiﬁ.

Deﬁnition.

Or thirdly, on the infraction of some private duty or

obligation productive likewise of damage to the plaintiff.—
(Broom's Commentaries on the Common Law, p. 642.)
In actions founded on the invasion of some legal right

actually in the plaintiff‘ s possession, and to the enjoyment
whereof he is entitled, such as wrongs done to the person or

Tr)er founded on
an invasion of legal
rights.

reputation, tortious conversions of goods, or direct injuries

to property, the plaintiff in order to entitle himself to
damages may be called upon to show two things—the exist
ence of the right* alleged, and its violation. In this class of
Proof of actual
actions it will be observed that proof of actual damage damage not requisite.
accruing from the wrong is not speciﬁed as requisite to
entitle a plaintiff to recover, since injm'ia sine damno does
very frequently sufﬁce as the foundation of an action : where
however it must be remembered that injoria signiﬁeth a loyal
injury, or the violation of a legal right. The leading case of
Ashby v. White, which was an action against a returning
ofﬁcer for maliciously refusing the plaintiff’s vote at an
election, clearly shows that it is actionable to deprive a man
of a. right given him by law, albeit no loss, damage or injury
be occasioned thereby. On this principle it has been held
that an action lay against a banker, for refusing to honor a.
customer’s cheque, when he had sufﬁcient funds belonging

to the drawer in his hands at the time, although no actual
damage was sustained in consequence.—Mazetlz' v. Wiliams.
"' " It seems,” observed the l’rivy Council Judges in Rogers v. Rajendro
Dali, “that it is essential to an action in tort that the not complained of
should, under the circumstances, be legally wrongful as regards the party

complaining; that is. it must prejudicially affect him in some legal right;
merely that it will however directly do him harm in his interests is not
enough. The cases are of daily occurrence in which the lawful exercise of a

right operates to the detriment of another necessarily and directly without
being uctionable.”-( Salim-land’s Privy Council Judgments, p. 413.)

NEGLIGENCE PRODUCING DAMAGE.
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Again, in Frag v. Voules it was decided that an order to a
lawyer to sue, with positive directions not to compromise,
makes it his duty not to compromise, and if he do so, it is
a breach of his duty for which, at all events, nominal *

damages are recoverable. So the fraudulent use and appro
priation of a trade-mark is per se actionable.—( Broom's
Commentaries, pp. 643, 644, 84—87.) And in Mir Bakir
Ali v. Mir Hossein and others the Calcutta High Court, in
like manner, earpressly ruled that special damages need not
be proved in an action for slander and assault—(Suther
land’s High Court Decisions for June 1864,12. 302.)
Torts arising from
a violation of apub
lic duly.

In actions coming under the second class, viz. the viola~

tion of some duty towards the public and consequent damage
to the complainant, three different matters must be proved
the existence of the alleged duty ; its breach ; and resulting

damage.

Mr. Broom thus enunciates the principle embodied

in this class of actions. “ Whenever a duty (including by
this word, the duty of refraining from doing, as well as that

of doing acts of a particular kind or tendency ) has to be
observed towards the public by an individual, and another
is specially injured in consequence of the non-observance, or

non-discharge of such ' duty, or through misfeasance or
malfeasance in its discharge, an action will lie at the suit of

the latter party against the former: the gist ofsuch action
being negligence producing damage.”

As an illustration it

may be observed that whenever an instrument dangerous in
its existing state, and calculated to inﬂict damage on those
who may come in contact with it, is so placed as to be likely
to cause bodily injury, the person thus placing it is liable, if
hurt ensue, to the party injured : yet when the legislature
has authorized the use of a particular thing, and it is used
with every caution to prevent injury, for the authorized
purpose; the sanction of the legislature carries with it this
consequence. that if damage result from its use, indepen
dently of negligence, the party using it is not responsible.—
(Broom's Oommenlaries, 147. 646, 0447. )
Instances of ac
tionable negligence.

The following cases furnish instances of actionable
negligence. In Vaughan v. Mei/love, the defendant was held
answerable for the injury caused by a hay-stack, which he
had erected on the border of his land, igniting from internal
fermentation and setting the plaintiff's house on ﬁre. So it
has been decided that if a man burn weeds so near the border
of his land that damage ensues to the property of his neigh
" In Naba Krishna Mookeriee v. The Polleclor of Hooghly however, the
Calcutta Court expressed an opinion that they did "not consider it to be
the law of this country that u plaintill who proves the infringement of a
right is necessarily entitled to a verdict for nominal damages, though he
fail to prove an actual loss.” In this case the defendant had previously
admitted the plaintiff’s claim, and modiﬁed his own conduct in accordance

with his admission—( 2. Bengal Law Reports, Civil Appeals, p. 276. )
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hour, he is liable for the injury done, unless the accident were
occasioned by a sudden blast which he could not foresee.—
Turberville v. Stamp.—( Norton’s Topics, pp. 105—110. ) So
a man must not keep his fences so negligently, that his
neighbour’s cattle stray into his ground, and are there
accidentally injured; for if he do he shall pay for it.—( Topics
of Jurisprudence, p. 110. ) “ The action for negligence
proceeds upon the idea of an obligation on the part of the
defendant to use care, and a breach of that obligation, to
the plaintiff's injury"; per Wilde B. in Swan v. N. British
Australasian Coinpany.—( 31 L. J., Er.,p. 425. )
When however reasonable care is taken to guard against
ordinary accidents, no liability arises from extraordinary.
Therefore, in Blytli v. Birmingham Water Works Company,

When there
reasonable care

is
a

party is not answer

able for extraordi

where a company incorporated for supplying a town with nary accidents.

water, constructed their apparatus according to the best
known system, and kept it in proper repair for twenty-ﬁve
years, at the end of which time a frost of unusual severity
acted on the apparatus so as to cause injury to the property
of the plaintiff, the company was not held liable for negli
gence—(Norton’s Topics, 1). 181. ) So in Guru Charon
Mallick v. Ram Datt, which was a suit to recover damages
caused by the bursting of the defendant's bund, the Court
ruled that the plaintiﬂ could not be entitled to damages
so long as the bund was erected by the defendants in a.
'lawful manner, and so long as it was no fault of theirs that

it was burst during the rains; although had it not been so
constructed as that it might reasonably have been expected
to resist the ﬂood, Such as any careful man would have

erected, liability for damages would have accrued—(2 W.
Reporter, Civil Rulings, p. 43. )
The question of negligence will also be much affected A question ofneg.
depends
by the circumstances under which, and the place and time ligence
on surround
at which, the act may be done. This is clearly shewn in the greatly
ing circumstances.
following extracts from Justinian’s Institutes.—( Lib. IV.
Tit. III. 4, 5, 6.) 4. Ilaque si q'uis dam jacnlis ludit vel
exercitatur, transeuntem serimm * tuum trqjece-rit, distinguitnr:
nam si id a milite in compo eove ubi solitum est exercitari,
admissum est, nulla culpa qyns intelligitur ; si alias tale quid}
admisit, culpaa reus est. Idem juris est de milite, si in alio loco
quam qni exercitand-is militibus destinatus est, id admisit. 5.
Idem si putator, ea: arbore dejecto ramo, servum tun/m transeuntem
occiderit: s-i prope uiam publicam aut vioinalem id factum est,
neque proclamavit at casus evitari possit, culpw- ren-i est; si pro
clamavit, nee ille curavit cal/ere, extra culpam. est putator. quue
ea'tra culpam esse intelligitnr, si seorsum a via forte vel in media
ftmdo ocedebat, licet non proclamavit ; gain in ca loco nulli
‘ This Title is treating of the Aquiliuu Law.
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extraneo jus fuerat versandi. 6. Prreferea si medians qm' servum
lumn seouit, dereliquerit curationem, atque ob ill mortuus fuerit
servus, culpw reus est.” Similarly, in chg v. IiIz'dland B.
Company, Bramwell B. observed—“ There is no absolute or
intrinsic negligence: it is always relative to some circum
stances of time, place or person ; ” and Alderson B. deﬁned it

as consisting “in the omitting to do something that a
reasonable man would do, or the doing something that a
reasonable man would not do; in either case causing, unin
tentionally, mischief to a third party."—( Norton’s Topics,
p. 180. )
SPecial damage is
necessary to support
the action.

It must be observed that to support these actions, the
plaintiff must have received special * damage, for when he
suii'ers wrong or sustains damage only in common with otber
members of the cmnmunily, no personal right of action accrues,
since it is a well settled rule of law that an individual
cannot enforce a public right, or redress a public wrong by
suit in his own name. Even when one person sustains damage
in common with the public, but, from the circumstances in
which he is placed, suffers more frequently or more severely
than others, he will not, on that account, have, as of course,

a separate right of action ( Broom's Commentaries, pp. 647
653) ; since if this were not so, an individual might be
harassed with a hundred suits in regard to the same matter.
See the law as here given followed by the Calcutta Court in
a case given in 3. Bengal Law Reporls, Civil Appeals, p. 295,
in which the plaintiffs suit for obstructing a public road
was dismissed on his failing to show that he had been
specially inconvenienced by the obstruction. In this case
also the Court over-ruled the contention that the plaintiff by
having been one of the persons who dedicated the road to
the public thereby became the guardian of the public with
a right to sue whenever there was an obstruction.
Wrongs forbidden
under a penalty by
the Legislature.

Where the performance of a duty, created by an Act of
the Legislature is enforced by a penalty recoverable by Ike
party grieved by the non-performance, there is no other
remedy than that given by the Act, either for the public or
for the private wrong: but where the duty is simply pre
scribed, or prescribed under pain of a ﬁne, the right of action.
for special damage to an individual remains to the person.
aggrieved, even though not reserved in express words by the.
*' Hence damages cannot be recovered in a suit against a witness for
having neglectvd to appear when summoned to give evidence for the plaintiff
in a former suit, unless the plaintiﬂ‘ can show he had sistained actual
detriment from the loss of the defendant’s testimony as n witness_-Dwarka

mt]: Kori v. Anaudm (‘handaa Sanncl.-( 5. IV. Reporter, Small Cause (‘ourt
References, p. 18.) See on this subject Section 10 Act X of 1855, which
makes a defaulting witness liable to the party summoning him for all
dunmges which the latter may sustain from the witness’ neglect or refusal to
discharge his legal duty.

CHAP. xx-Pm 1- _|

PERSONAL ACTIONS.

495

Act; provided however that another speciﬁc remedy for the
infringement of the duty be not prescribed in the same
euactment.—( Brocm's Commentaries, pp. 655 and 661.)

See also 3. Madras High Court Reports, 1). 35.
The third class of actions for tort, are those founded

on the infraction of some private compact, or of some private
duty or obligation, and consequential damage to the com
plainant, such as duties flowing from contract express or
implied, from bailment, from the relation of master and

Tortsfmmded on
the invasion of pri
vate duties.

servant, of shopkeeper and customer, of landlord and tenant,

from the occupation of land, &c. In such cases the plaintiff
must prove some kind of contract or obligation out of which
the Speciﬁc duty alleged will ﬂow in legal contemplation,
or he must adduce evidence of facts establishing such a rela
tion between the defendant and himself, that speciﬁc duty will
thence result. He must then show a breach of the duty thus
raised, and consequential damage to himself. A private as
well as a public duty may exist by virtue of the Statute or
of the Common Law, as for example, an action will lie

against a Railway Company for acts of wrongful omission
of their statutory duty in regard to the transfer of shares,
and for wrongfully declaring the same forfeited and selling
them.—( Broom's Commentaries, pp. 661 and 662 ; and 3.
Pmy'ab Record, 12. 122. )

Torts are divided by Mr. Broom into three classes :—

Torts divided into
three classes.

First ; torts to the person and reputation,
Secmcdly ; torts to property, whether real or personal,
Third/y ; torts not directly affecting the person, reputa
tion or property.
Before however proceeding to speak of these several
classes, it may be expedient to insert here some remarks
common to the whole subject.
On the principle Actio personalz's moritur cum persona,
Section 268, Act X of 1865 enacts that causes of action for

defamation, assault as deﬁned in the Indian Penal Code,
and other personal injuries not causiny the death qf the party,
do not survive to, or against a man’s executors or adminis
trators. The words in italics point to the provisions of Act
XIII of 1855, which give a right of action for the beneﬁt
of certain of the relatives, when the death of the deceased

was caused by such wrongful act as would have entitled him
to maintain an action and recover damages in respect there
of, if death had not ensued. For further particulars, see
the Act itself, given below at the end of this portion of the
present Chapter. Act XII of 1855 also provides that the

representatives of a person deceased may sue, or be sued for,
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wrongs done by or against the deceased within one year
of his death, which cause pecuniary loss to the estate.
Among “ the other personal injuries ” alluded to in the
above quotation from the Indian Succession Act may be in
stanced libel. slander, or the seduction of the daughter of the
deceased ( Broom’s Loyal Maxim, p. 877) ; to which may be
added adultery, or the enticing away of a man’s wife. On
this principle, that a personal wrong can only be redressed at
the suit of the party injured, the Agra Court has held that
if a woman be insulted, an action will not lie at the instance

of her male relatives to obtain redress for the grievance or
dishonor sustained by themselves indirectly in consequence
of the alleged insult to their kinswoman.—Udaya v.

Bhawam' Prasad._—( 1. North West High Court Reports, p.

264.)
Contributory neg
ligeuce.

In all cases in which the plaintiff has himself contrib
uted to the injury sustained by him, and on account of
which he sues, the maxim Valenti non [h z'njurt'a must be
carefully borne in mind.

In such case the rule is that,

“ although there may have been negligence on the part of the
plaintiff, yet unless he might by the exercise of ordinary
care have avoided the consequence of the defendant’s negli
gence, he is entitled to recover: if by ordinary care he
might have avoided it, he is the author of his own wrong,"
and will be held in law to have disentitled himself to. com
plain. “Every person " however, observed Pollock, C. B.,
“ who does a wrong is at least responsible for all the mis
chievous consequences that may reasonably be expected to
result under ordinary circumstances from such misconduct,"
and the question whether or not the complainant contributed
to the mischief that happened, by want of ordinary caution,
is necessarily one of degree, to be answered by reference to

tlée facts adduced in evidence.—(Broom’s Commentaries, p.
6 9.)
Waite v. North
Eastern R. 0.

The rule of contributory negligence is applicable in
the case of a child of tender years who is under the care of
an adult, through whose negligence a bodily hurt is done to
it. Thus, in Waite v. North Eastern Railway Company, the
facts were these :—-A little boy, ﬁve years old, accompanied

his grandmother, who took a railway ticket for herself and a
half ticket for her grandson: in crossing the railway to
await the arrival of their train she was killed, and her
grandson severely injured by a goods train. He, by his
next friend, sued the company for negligence in not warning
the grandmother of the approach of the train. The Court
held that the child was completely identiﬁed with his grand—
mother, and as she could not have recovered, had she

survived, owing to her own negligence, no more could the

child.—( Broom’s Common Law, p. 679 ;- and Warren‘s Law
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See too Warren's Law Studies, 12. 908, for

the law prevailing in the English Admiralty Court in regard
to collisions between vessels mutually in fault, which is not
based on the maxim under consideration, and which rule

might be applied, as agreeable to equity and good conscience
should suits arise from accidents occurring on the Punjab
rivers.

Where the plaintiff may haVe been guilty of an illegal The defendant's
act or of negligence, yet if that act or negligence did not in negligence or illegal
any degree contribute to the accident, he will not be

act does not always
prevent hi, recover

prevented from recovering. Thus, in Davies v. Mann, where ing damages.
the defendant negligently drove his waggon over and killed
an ass, which had been left on the highway with its forefeet
hobbled, which prevented its getting out of the way of the
waggon, which was going at a great rate, the plaintiff
was held entitled to recover its value ; for though the
ass Was Wrongfully in the road, still the defendant was
bound to go along the road at such a. pace as would be
likely to prevent mischief. See Norton’s Topics qf Juriser
dence, pp. 114—118, for this and other cases. No man
however can by his wrongful act impose a duty on another:
so that if a. man passing in the dark along a footpath should
happen to fall into a pit dug by the owner of an adjacent
ﬁeld; in such a case the party digging the pit would be
responsible for the damage sustained, Were the pit dug across
the road; but if it were only in an adjacent ﬁeld, the case
would be different, for the falling into it would then be the
act of the injured party himself.—( Broom‘s Legal Maxims,

p. 267 ) ; and see the extract from the Institutes of Justinian,
above, at p. 492.

As a general rule, privity is not necessary to support
an action er delicto, though where the tort complained of

Privin in action:
ea: delictot

ﬂows directly from a. contract, express or implied, there will

be direct privity between the parties. Thus, in Gerhard vi
Bales, the defendant was held answerable for the loss the
plaintiﬁ snﬂ'ered, thrOugh being deceived by certain false
statements contained in a prospectus, which the defendant

had put forth with intent to deceive the public in regard to
a certain mining company, the plaintiff having been led by
the prospectus into taking shares ;—- the Court observing that,
although the parties were entire strangers to each other, the
action lay, an it would be strange if a man who had so
suﬁ'ered damage from the wrongful act of another were
without remedy. A leading case on this subject is Langria'ge
v. Levy, the facts of which are as follows :—The plaintiffs
father purchased of the defendant a gun, warranted to have
been made for a particular maker, for the use, as he stated
at the time, of himself and his sons. The plaintiff, having

been injured by the bursting of the gun, sued the defendant

Langridge v. Levy.
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and recovered £400 damages; it being proved at the trial
that the gun had not been made by the warranted maker.
The Court held, on a motion in arrest of judgment, that the

defendant having been guilty of deceit was responsible for
its consequence while the instrument sold by him was in the
possession of an individual to whom his fraudulent statement
had been communicated, and for whose use he knew that it
had been purchased. “ But if, in that case," said Coleridge
J. in Blackmore v. Bristol and Euler R. 0., “ a friend of the

father‘s or of the son’s had by their permission used the
gun, and sustained the accident, we apprehend, according to
the reasoning used in both the last mentioned cases-—
(Langridge v. Levy and ll'm/orbottom v. TVrig/ht )—-no action
could have been maintained by him. It has always been
considered that Levy v. Langridge was a case not to be
extended in its application." It must not be inferred from
this case, writes Mr. Broom, that wherever a duty is imposed
on a person by contract or otherwise and that duty is
violated, any one who is injured by the violation of it may
have a remedy against the wrong-deer. Such a principle if
recognized would impose an indeﬁnite extent of liability, and
lead to the most absurd and outrageous consequences. The
general proposition that privity is not necessary to support
an action or delicto must also be limited in this manner;

that an action will not lie at the suit of C for the breach by
B ofa duty which he owes to A. If this were not so, a
disappointed legatee might sue the solicitor employed by
the testator to make a will in favor of a stranger whom the
solicitor never saw or before heard of, if the will were void

for not being properly signed and attested.—( Broom’s Oom
mentaries, pp. 664—670. )
" Illinor liable in an
action ea: dclioto.

A minor is liable to on action founded on tort, such as
assault or defamation ; but in many cases the gist of the
action must be narrowly watched to see that the plaintiff do
not convert a breach of duty arising out of contract into a
tort, so to be able to deprive the defendant of the protection
the law affords him. For example, if a horse lent to a
minor be immoderately ridden by the latter and injured, the
borrower will be protected by his infancy.—( Addison on
Contracts, 1). 937; and Broom's Conunentaries, p. 582.)

A lunatic is civilly

On the principle too that whenever one person receives

liable for

wrongs an injury or bodily hurt directly from the voluntary act of

done by him.

another, that is a trespass, although there were no design
to injure, even a lunatic is held to be civilly- answerable for
his torts.—-( Broom's Commentaries, p. 675. )

A married woman
is answerable for
torts committed by
her during cuverture.

A married woman is responsible for all torts committed
by her during her coverture, and her husband must be joined

with her as co-defendant.—(Broom’s Commentaries, p. 587.)
See p. 41 of this work.

'
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We have already seen—( ante, pp. 19—21 )--that when Right of civil ac.
suspended, when
the injury, for which the plaintilf demands redress, amounts tion
the torts amount to a
to an chance against the community, such as theft, house

public qﬂeace.

breaking &c., the right of civil action is in general suspended,
on grounds of public policy, until criminal prQCeedings have
been taken against the wrong-deer.

See- Section ] Act XIII

of 1855, at the end of this Part of the Chapter, for an excep
tion to this rule.
Contribution be.
See the remarks at p. 25 of this work for the law in
regard to the' disability of one tort-feasor to call on his been I join! tort-fea
companions in the wrongful act for contribution. The 0078.
Editors of Smith’s Leading Cases, ( Vol. II.. p. 460,) in the
notes on the leading case on the subject, Merrymeatker v.
Nixon, remark that—“ It is important to observe that the
rule laid down in the principal decision applies only to cases
in which the person asking redress must ‘be presumed to
have known that he was doing an illegal act; and does not.

it would seem, extend to cases in which that person is a
tor't-feasor by inference of law only*; as, for instance, where
one of several partners has been sued for negligent acts

done, not by himself, but by a servant of the ﬁrm."
Mr. Broom enunciates the following propositions with

regard to the law of ratiﬁcation in actions on tort :—
(I.) “If A commit a trespass, whether to the person
or to property, professing at the time to act on behalf of
B, though without authority from him, and B afterwards
knowingly 1- ratify the trespass; B may thus be rendered
liable for it.
. ln Sripati Rai v. Saharan: Rai, which Was a suit in which one of
severnl err-defendants aQﬁnst whom a decree had been passed for havin
wrongfully caught ﬁsh in another's estate, shed his co-defendunts for contri
bution, a Full Bench of the Calcutta Court held that, as it had not been

found that the co-defendnnts in the former sult hnevl that the not they ware
committing was illegal, or that they were doing an immoral act, or that they

were attempting to catch ﬁsh in water in which they knew they had no
right to fish, they were not doing a wrong in the moral sense of the Word,

although they were infringing the rights of another, and that consequently
a suit for contribution was not barred merely on the ground that the decree
was for damage caused by a wrong, in the legal sense of the word, done to the
pluintiﬂ'.—[ 7. 1V. Reporter, Civil Rulingl, p. 384'. )
1' Addison sets forth the law thus: " To make a trespasser by relation

from having ratiﬁed and adopted an not of trespass done in his name, or for
his beneﬁt, it must be shewn that the act was ratiﬁed and adopted by him
with full knowledge ofits being a trespass, or of its being tortions; or it

must be shewn that in ratifying and taking the beneﬁt of the not, he meant
to take upon himself, without enquiry, the risk of any irregularity which
might have been committed, and adopt the transaction, right or wrong.“—

( Addimn on Torh, p. 831.) For an interesting case on the necessity of
knowledge on the part of the princip'il in order to his being responsible for
the wrongful act of his servant by ratiﬁcation, see 2. Bengal Law Reports,
Orig. Jarred)», p. 740.

Ra'g'ﬂcation
torts.
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(IL) “ If A do a tortious act, either on behalf of
himself, or as agent for B, and (J, with whom A has had no.
previous communication in regard to it, afterwards ratify or.
adopt the act, 0 will not, by so ratifying or adopting it,

incur liability as dellclo in respect of it.
(III.)

“ One who adopts and ratiﬁes an act done in

his name or on his behalf, though without previous authority'
from him, may, sometimes, thereby enable himself to take'
advantage of the act done, provided he could himself lawfully
have done it at the time when in fact it was performed."—
(Bromn's Commentaries, p. 698. )' The reader is particularly
referred to the previous pp. 692-697 for the detailed cases
from which these rules are deduced. The previous autho
rization or subsequent ratiﬁcation of the tort may in the
absence of direct credible evidence, which in this country

especially is frequently not forthcoming, be established by
inference from the nature and object of the act, the relations
of the parties, dad—Bani Shama Smulari Debi v. Dal-ha

Jlqudul.-( 2. Benyal Law Reports, Civil Appeals, 11, 221. )
Torts to the Person.

We now proceed to consider torts affecting the person;
those relating to the reputation being discussed in the

following chapter under the head of Section XX of the
Punjab Civil Code.
Intention is
material.

not

It is to be observed in Iz'mine that the existence of an‘
evil intention in the mind of the tort-feasor is not essential

in order to give a right of action for a, bodily injury, whether
direct or consequential. “ Though a. man doth a lawful
thing," it was observed in Lambert v. Hesse”, “ yet if any
damage do thereby befall another, he shall answer it, if he
could have avoided if. " And again, “ trespass may sometimes
lie for the consequences of a lawful act ; " thus, “if a man

assault me, and I lift up my staff to defend myself, and in
lifting it up [undesignedly] hit another, an action lies by
that person, and yet I did a lawful thing ” in endeavouring 4
to defend myself. The case of Wmver v. Ward moreover
clearly shows that an action will lie for a mere mischance
for an act done by the defendant, casnaliter ct per mforlmu'um
et contra mluntafmn swim-the accident not having been
inevitable nor occasioned by the plaintiff's negligence.—
(Broom’s Commentaries on the Common Law, p. 674. ) See too
Rogers v. Rajendro Datt and others, Sulherland’s Privy
Council J'udgnwnls, p. 413. )
What is needed to

“ I own I have considerable doubt whether any mere

render a threat an

threat," observed Pollock C. B. in Cobbr'll v. Grey, “ not in

uctionabe assault.

the slightest degree executed, that is, a person saying to
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another, ‘If you do not move, I shall use such and such
force,’ is an assault.

My impression is, that it is not.

I

do not know at what distance it is necessary for the party
to be. No doubt, if you direct a weapon, or if you raise
your ﬁst within those limits which give you {he means of
striking, that may be an assault; but if you simply say, at
such a distance as that at which you canth commit an
assault, ‘ I will commit an assault,’ I think that is not an

assault.” And again, in Allsop v. Allsop, the same Judge
remarked—“ If a sword be ﬂourished at such a distance that
it would be impossible to hurt any person, it would not be
an assault."-—( Broom’s Commentaries, p. 676 n-k. ) The
extracts show that to render a threat of using unlawful

'force actionable, there must be a present ability to carry the
threat into execution.

Any use of criminal force, even ile amount only to the

Action for battery.

least touch of the plaintiff’s person wilfully or in anger, is of
course still more than a. mere “ assault," actionable.

It

will however be justiﬁable and lawful, when the person using

The use of force

it has authority, as a parent or schoolmaster over his child or when lawful.

pupil, and inﬂicts only moderate correction.

So again, on

the principle of self defence, if a man ﬁrst strike me, or

even assault me only, I may strike in my own defence, and
'plead that it was the plaintiff’s own assault which occasioned
"the blow. Similarly I may lay hands on a man to prevent
his depriving me of my goods or possession, and if he persist

with violence, proceed to beat him away.—( Broom’s Com
mentaries, p. 677. ) The reader is referred to Sections 349,
350 and 351 of the Indian Penal Code for deﬁnitions of
'“ criminal force " and “assault,” as being descriptions of

two kinds of invasion of a man’s personal security which
constitute actionable civil as well as criminal Wrongs. For
the question of damages to be awarded when the assault is
premeditated or deliberate, see Ramjoy Mazaomdm- v. Russell.
-—-( Sutherland's Civil Rulings, for July 1864, p. 370. )
The case Scott v. Shepherd is important, as showing that
a man is responsible for all the injury which is the direct
'result of his own mzlawﬁll act. The defendant threw a.
lighted squib into a covered market-house, where a. large
concourse of people were assembled: the squib fell on a stall,
and a bystander, to prevent injury to himself and the wares,
caught it up and threw it across the market ; here it fell on
another stall, the owner of which caught it to save his own
' goods from injury, and threw it to another quarter, and in
' so throwing it happened to strike the plaintiff in the face,
and the combustible matter then bursting put out one of
his eyes. The Court held that all that was done subse—
' quently was only a continuation of the ﬁrst force and ﬁrst

act, which would continue until the squib was spent by burst

Scott v. Shepherd.
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ing, since the intervening parties having acted only for
their own preservation could not be regarded as free agents,
and therefore the original thrower was responsible for the
injury to the plaintiﬁ'.-( l. Smith's Leading Cases, 12. 399.)
See too the similar case of Vandenbargh v. Truaw, where the
defendant, having pursued another with a view to assaulting
him, and driven him in self defence into the plaintiffs shop,

where in consequence of his running against a cask of wine,
injury was done, was held liable for the damage, since it

had resulted directly and naturally from his illegal or mis~
chievous act.—( Broom'e Commentaries, p. 95.)
Liability of Ike
owner who keeps
wild or ﬁerce ani
mals.

Although a man has a right to keep an animal which is

fem nuluroe, and no one can interfere with him in doing so
until some mischief happens, yet as soon as the animal has
done an injury to any person, then the act of keeping it
becomes, as regards that person, an act for which the owner
is responsible; and there is, in truth, as judicially observed,

no distinction between the case of an animal which breaks
through the tameness of its nature and is ﬁerce and known
by the owner to be so, and one which is feroa natm'ae. " Who
ever,” says Lord Denman, “ keeps an animal accustomed
to attack and bite mankind, with knowledge that it is so
accustomed, is primri facie liable in an action on the case at
the suit of any person attacked and injured by the animal,
without any averment of negligence or default in the secur
ing or taking care of it. The gist of the action is the keep
ing the animal after knowledge of its mischievous propensities."
—( Broom's Legal Maxims, p. 379; and Norton's Topics, [1.
187. )

Therefore in Larch v. Blackburn, where the plaintiﬁ‘

was bitten by a dog of the defendant's, which he knew to be
ﬁerce, the Court held that the defendant was not freed from
responsibility by having put up a notice " Beware of the
dog," as the plaintiff could not read, and there were no
circumstances in the way in which the dog was kept to
apprise him of the danger. The plaintiff had been bitten,
while going in the middle of the day to the defendant's
house by a back way; which it was contended was a private

way for the defendant and his family only. The Judge, in
addressing the jury, observed that there was no evidence
to show whether the plaintiff was at the spot with a lawful
or unlawful object, but the law would rather presume a
lawful object, which was not in itself improbable under all
the circumstances : and although the defendant had a. right
to keep a ﬁerce dog to protect his property, yet he was not
warranted in placing it on the approaches of his house,
so as to injure persons going along these paths to the house
on a lawful purpose.—( Norton's Topics, p. 112.)
Acts injurious to
health .

But not only has the sufferer a right of action for an
assault, or for battery, or for an accident caused to his
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person by the wrongful negligence of the defendant, or even
by an act, not wrong in itself, yet not unavoidable, but he
shall have an action for injuries affecting his health, where
“by any unwholesome practices of another," writes Blackstone
(3. Conunentaries, p. 122 ) “ a. man sustains any apparent
damage in his vigor or constitution. As by selling him bad
provisions or wine ', by the exercise of a noisome trade, which
infects the air in his neighbourhood; or by the neglect or
unskilful management of his physician, surgeon, or apothe
cary. For it hath been solemnly resolved that malapraxi:
is a great misdemeanor and oﬂence at common law, whether
it be for curiosity and experiment, or by neglect."

The second interference with health mentioned by
Blackstone is an instance of nuisance. Nuisance is of two
kinds, public and private, the former being deﬁned at Sec
tion 268 of the Indian Penal Code : and the distinction is
of importance, as a public nuisance is not actionable at the
suit of an individual, unless it inﬂict on him some particular
or special damage.——( Broom’s Cmnmmtaries. p. 709; and male,
12. 494 of this Chapter.) In Deane v. Clayton the erection of
anything so near the house of another as to render it useless
and unﬁt for habitation was held actionable.—( Broom-"s

Legal Maxims, p. 367. )

And Mr. Scarlett, in his edition of

the Punjab Civil Code, gives the following extract on the
subject—“ To keep hogs near one's house, or to exercise any
offensive trade, as a tanner, tallow-melter, soap-boiler, or
the like, are all nuisances, for which an individual has

remedy by action. So also it is a nuisance, if life be made
uncomfortable by the apprehension of danger, as by keeping
great quantities of gunpowder near dwelling houses. And
where a defendant employed a steam engine in his business
as a printer, which produced a continual noise and vibration
in the plaintiﬁ‘s apartments, which adjoined the premises of
the defendant, it was held a nuisance.

It is a nuisance to

erect a smelting house for lead so near the land of another
that the vapor or smoke kills or injures his corn or grass."
“ It used to be thought," observed Byles J. in Hale v.
Barlow, “if a man knew there was a nuisance, and went and
lived near it, he could not recover, because it was said it is

he that goes to the nuisance, and not the nuisance to him :
that used to be thought one hundred years ago to be the
law. That however is not the law n0w.”-( Norton’s Topics,
p. 113. ) Mr. Norton continues—“ The two questions in
every case of nuisance are—1st, is it a proper place for
carrying on the trade complained of? and 2ndly, if not,
then is the nuisance such as to make the enjoyment of life
and property uncomfortable? In Elliolsmz v. Feelkam long

user was held a justiﬁcation of a noisy trade."

Nuisances.
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Liabilin of owner '
“ It has been held that the owner of realty is not
of really for nui responsible for a. nuisance committed thereon by the occupy
sances
commilled
ing tenant, unless, indeed, he have been a party to the
thereon by others.

creation of the nuisance after the demise, or have demised

land with the‘ nuisance existing.

The question moreover

was on a recent occasionraised, but not decided, whether in

any case the owner of real property, such as land or houses,
'may be responsible for nuisances occasioned by the mode in
ﬁvhicli his property is used by others, not standing in the
'relation of servants to him, or part of his family ; and the
Court observed that, “ it may be that in some cases he is

so responsible. But then his liability must be founded on
the principle that he has not taken due care to prevent the
doing of acts, which it was his duty to prevent, whether done
.by his servants or others. If, for instance, a person occu
pying a house or ﬁeld should permit another to carry on
there a noxious trade so as to be a nuisance to his neigh
bours, it may be that he would be responsible, though the

acts complained of were neither his acts nor the acts of his
servants, he would have violated the rule of law Sic idem

tuo at alienum non lrerlas.” And to the foregoing observa
,-ti0ns the Court add that “ in none of the more modern cases
has the alleged distinction between real and personal property
in regard to the civil liability of its owner, been admitted.”
--—( Broom's Legal illwrims, p. 827. )
,The action for negligent treatment of a patient is
Arlion against '
physicians and others ' sustainable on the principle, that every person who enters
for mula praxis.
.into a. learned profession undertakes to bring to the exercise
of it a reasonable degree of skill and care. He does not
indeed, if he be a surgeon, undertake that he will perform
a cure, nor does he undertake to use the highest possible
degree of skill, but he does undertake to bring a fair,
reasonable and competent degree of skill to the treatment
of his patient—(Brown’s Conunentaries, p. 710.) See too
‘Tag/lo-r’s Illedical Jurisprudence, p. 501.
Wrong/ill inter

Another class of wrongs to the person consists in undue
Under this head would
come actions for damages for “ wrongful restraint ” or

ference withpersonal interference with a man's freedom.
ﬂ'eedom.

“ wrongful conﬁnement," as deﬁned in Sections 339 and

340 of the Indian Penal Code. It is not of course every act
of restraint which will support an action, since, for example,
if a person come into a house and make a noise and disturb
the peace of the family, the master of the house, although
.no assault have been committed, may turn him out, or call a

policeman to do so.—( Broom’s Commentaries, p. 7L2. )
Arrests on crimi

Ilal charges.

In the matter of arrests on a criminal charge an action
'would appear to lie against a policeman for arresting on his

own authority a man on a charge, for which he is~ not

can. xx-Pm I. 1
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authorized, under the Criminal Procedure Act, to arrest

without a warrant; or for arresting a v abond, 0r reputed
thief or receiver of stolen goods, or ba character, unless
the policeman be in charge of a police-station, or be acting
under the direct orders of such an oiiicer.—( Section 101, Art
XXV of 1861.) A policeman making an arrest under the
powers vested in him by Section 100 of the Act is neither
civilly or criminally answerable, should the person arrested
turn out to be innocent. But he will be liable if he arrest
A under a warrant against B.—( Broom's Commentaries, p.

111.) So probably a person would be held liable, who ’had
made an arrest under a warrant which had not been directed '
to him in the ﬁrst place, or endorsed to him under Section,
80 of the Criminal Procedure Code. Again, a police ofﬁcer,

detaining an accused person in custody more than twenty
four hours without a Magistrate’s order, in contravention of
Section l52 of the above Code, subjects himself to liability

to an action for damages. For the protection of a police‘
ofﬁcer executing a warrant issued by a Magistrate or Justice‘
of the Peace in excess of jurisdiction, see Act XVIII of 1850,'

quoted at p. 34 of this work.

'

A private individual will be protected against an action
for assisting to arrest the plaintiff, if he have acted under ,
the provisions of Sections 78 or 82 of the Civil Procedure
Code. If too a man prefer a complaint to a Magistrate, who
in consequence issues a warrant, under which the accused is
taken into custody, the complainant- will not be liable for
the illegality of the imprisonment should the Magistrate
have exceeded his jurisdiction in issuing the warrant.--.
(fBroom’s Leyol Maxims, p. 125, note y. ) See Act XVIII
o 1850.

Non-liability

of

private i/ulivillua a
in certain cases.

When a private
“ A private individual,” Writes Mr. Broom, “ being
present at the time when a felony is committed, may legally, ‘ person isjluti/ierl, by
English
law,
in
and ought to arrest, or aid in arresting the offender. He ‘ making
an arrest.
may even break into a private house in order to prevent the
commission of a felony. Or, a felony having been com
mitted, he may give in charge the guilty party 'to a police--~
man. Mere suspicion that a particular person has committed
a misdemeaneur will not however justify the giving into
custody without a warrant. Again, an arrest and imprison
ment may be justified on this ground, that a felony having
been committed there was reasonable and probable came to
suspect and accuse the plaintiff of it, and therefore to arrest
and imprison him with a view to charging him with the ..
oﬂ'ence."—-( Broom’s Commentaries, pp. 713 and 714. )
Speaking generally, the felony and misdemeanour of English
law are represented under the Indian system by .‘ offences
for which the police may ’ and ‘ offences for which they may _
not arrest without a, warrant.’ For the' Regulation law ,
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authorizing the village headmen and Watchmen to arrest
certain offenders, see below at the end of this part.
JiIalieious prose
cutions which need
do befully proved.

Malicious prosecutions properly come under the head
of wrongs to the reputation, but may more conveniently be
discussed here. The following extract from Mr. Broom‘s
Commentaries on the Common Law (p. 730) contains the

following lucid sketch of what a plaintiif who sues for
damages on this ground must establish. " The essential
ground of the action for a malicious prosecution," he writes,
“is that alegai prosecution was instituted or carried on
maliciously and without reasonable or probable cause, * whence
damage has ensued to the plaintiﬂ'. This allegation of the
want of probable cause, as remarked in Johnston v. Sutton,
“ must be substantively and expressly proved, and cannot
be implied. From the want of probable cause, malice may
be, and most commonly is, implied; the knowledge of the
defendant is also implied.

From the most express malice, the

want of probable cause cannot be implied. A man from a
malicious motive may take up a prosecution for real guilt,
or he may, from circumstances which he really believes
proceed upon apparent guilt; and in neither case is he liable
to this kind of action." “ It is true,” says Timlal, O. J.
“ that in order to support such an action, there must be a
concurrence of malice in the defendant and want of probable
cause. Malice alone is not sufﬁcient, because a person
actuated by the plainest malice may nevertheless have a
justifiable reason for prosecution. On the other hand, the
substantiating the accusation is not essential to exonerate
the accuser from liability to an action, for he may have had
good reason to make the charge, and yet be compelled to
abandon the prosecution by the death or absence of wit
nesses, or the difﬁculty of producing adequate legal proof.
The law, therefore, only renders him responsible where
malice T is combined with want of probable cause. What shall
' For lndian cases in which the Courts have followed the rule given in
the text, see 2. Madras High Court Reports, p. 158, where the Court also

held that the conviction of the plaintiﬁ' was conclusive proof of the charge
having been on reasonable and probable cause ,- [See 1. Smith’s Leading
Cases, 12. 247 j; 3. Madras High Court Reports, p. 238, where the plaintiff
had been at ﬁrst convicted, but acquitted on appeal, and it was held, follow
ing English decisions, that although, in every case, the judgment of one

competent tribunal against the pluintiti' might not be a conclusive answer
to his suit, as there might be circumstances which Would deprive it of such
eti'ects, as where it might appear, for example, that the defendant when
instituting the prosecution had intentionally kept hack information favorable
to the accused, yet that in the absence of any such special circumstance to
rebut it, such a conviction must be considered to aﬁord very strong evidence
that the defendant had reasonable and probable cause for what he did.—
Parimi Bapirazu v. Bellamkonda (,hinna ; 3. W. Reporter, Civil Rulings, p.
169,- Vol. 5. Civil Rulings, pp. 134, 282,- Vol. 6. Civil Rulings, p. 2&5.
.

1' In Mali Ram v. Him Nomi, the Chief Court ruled that the absence of
reasonable and probable cause for the criminal proceedings is snﬂicient to
support a civil action for damages without actual malico.—( 3. Punjab Record,
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amount to such a combination of malice and want of prob
able cauSe, is so much a matter of fact in each individual

case, asto render it impossible to lay down any general
rule on the subject; but there might to be enough to satisfy
a reasonable man, that the accuser had no ground for pro
ceeding, but his desire to injure the accused.” For the
legal sense of malice in this and similar proceedings see
under Section XX of the Punjab Civil Code. In Kishm
Dgal v. Nund Kishore and others, the Chief Court observ
ed that the fact of the plaintiff having been acquit;

ted by the Criminal Courts was not even primal fam'o
evidence that the charge which the defendant had brought
against him was unreasonable and false: a point which
needed to be fully proved in a civil action for damages.—
(3. Punjab Record, Case No. 4.) But in acase given in
6. W. Reporter, Civil Rulings, p. 29, the Calcutta Court
ruled that “ an accusation which has been held by a Crimi;
nal Court to be unfounded is sufﬁcient primd facie evidence
that that accusation was maliciously brought, and it is for
the accuser when in his turn a defendant, to rebut that

evidence by showing that he had reasonable and probable
cause for makin his accusation."—Hira Chand Banerfce v.
Bani Madhab C'ttlﬂeljem Following the analogy of the law‘
here laid down, the Calcutta Court, in Chintamani Bapuha v'.
Digambar Miller, held that where a Magistrate has made an
injunctional order under Section 308 of the Criminal Proce
dure Code, the party aggrieved by the order cannot sue the
party who instituted the proceedings before the Magistrate,
unless he can show that in taking those proceedings he was
actuated by malicious motives against the plaintiff, or intend—
ed wrongfully to injure him.—( 10. W. Reporter, Civil
Rulings, p. 409.) When this action lies, substantial damages
can be awarded without proof of actual damage accruing to
the plaintiff, as he is entitled to compensation for injury to
his reputation by the criminal charge and proceedings.—
Ramjiban Mookerjee v. Ilboma Charon Hajrah.—(7. We

Reporter, Civil Rulings, p. 117. )
“ If an individual under color of the law do an illegal
act, or if he abuse the process of the Court to make it an
instrument of oppression or extortion, this is a fraud upon
the law, by the commission of which liability is incurred.”—
(Maqlherson on Civil Procedure, 11. 33.) But this liability
will not arise where the defendant erred by a reasonable
inadvertence, as, where an attorney by mistake sued to
Case No. 48.)

But by malice here the Court appear to intend ekpross and

actual malice, in the common, rather than in the legal sense of the word.

The Madras Court indeed, in Vengama Naikar v. Rag/lava Cherry, going so
far as to hold that in these actions “ from the absence of reasonable and pro

bsble cause an inference of the existence of malice may generally be drawn.”
(2. Madrao High Court Reporls, p. 291.)

An intended abuse
of the law is action
able;
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'udgment and execution a person of the same name as the
intended defendant—Davies v. Jenkins ;—or where, as in Roret

v. Lewis, a person privileged from arrest was nevertheless
arrested through malice, but not without reasonable and
robable cause.—( 1. Smith’s Leading Cases, 1;. 246. ) Simi
arly, if without malice, and on reasonable cause aperson
obtain from a competent Court an order for the attachment
of property as belonging to his debtor, he will not be an
swerable for the result of the order of‘ that Court, even if
the property should turn out not to belong to the debtor.—

(9. W Reporter, Civil Rulings, p. 133.)

See too Vol. 7'.

Civil Rulings, p. 355.)

With regard to the amenability of the judicial and
ﬁscal oliicers of Government for their acts, see Clause 15

Section I Punjab Civil Code, and remarks thereunder at
p. 33.

Torts to real pro

I’m!!

Torts to property.
There need be little said on the subject of torts to
real property in the present chapter, as the rights apper
taining to the ownership or demise of real property forms

a separate chapter (XXIII) of this Work; and it is
manifest that these rights being ascertained, any invasion
of them will constitute good grounds for an action in tort
for damages. A few remarks however will be made here on

the subjects of Ejectment and Trespass.
Ejectment is the action by which a person havinga
right of entry into land recovers its possession. This remark
holds true, whether the relation of landlord and tenant exist
or not between the litigating parties. Where this relation
Proof to be addu does not exist the plaint-iﬂ' must show in himsety a good and sulﬁ
ced by the plaintlﬂiz cz'ent legal title to the land claimed; so that if the occupant
can answer the case set up on the part of the claimant by
showing the real title to be in another that will sufﬁce for
his defence.*—( Broom’s Commentaries on the Common Law,
70. 755). In order therefore that the plaintiff may recover,
he must show, when the defendant holds adversely to him,
that he has been in possession within 12 ears anterior to
Ejectment suits.

his suit, and a failure to do this will be fata to his right of

action.—( 1. W. Reporter, 1;. 67. )

See further on this sub

ject Tremlett’s Law of Limitation, pp. 33—36. In cases in
which the defendant admits the general title of the defend
ant, but asserts a special plea of grant to himself by virtue
"‘ But where the occupant is proved to owe his possession to the act of a.
third person through whom the plaintiif also claims to derive his title, the

defendant is not at liberty to impeach the title of that third party.-Sakal
ckaml Savaiclmnd v. Dayabkai Ickhachand.—( 4. Reid’s Bombay High Court
Reports, 12. 70.)
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of a lease, &c., the burden of proof is, of course, shifted on
the defendant of establishing the deed or grant under which

he claims.—( 2. W. Reporter, Civil Rulings, p. 208.)
Onus probandi in
The case of Girdhar Hari v. Kali Kant Roy is instruc<
tive as throwing light on the rule of law that in ejectment ejeclment suits.
cases it is for the plaintiff to prove his title. Here the
plaintiﬂ' claimed to recover possession of certain lands, the
tenure of which his assignor he contended had bought
from the defendant. The latter admitted the sale of the
tenure, but pleaded that the lands claimed formed no part
of it, but belonged to another holding of the defendant.

On special appeal it was urged for the plaintiff that the
onus should have been thrown upon the defendant of
proving the extent of the tenure while it was in his occupa
tion, and that the disputed land was a portion of his
other tenure, as being facts specially within the defendant's
knowledge. The Calcutta Court after considering the cases
and authority alleged in support of this contention came to
the conclusion that the principle was neither in accordance
with the real state of English law nor correct in itself:
Markby J. quoting with approval the dictum of Lord
Denman C. J. in Doe d. Bridger v. 'Whileltead (8. A. and G.
571) that “the proof may be diﬂicult where the matter is
peculiarly within the knowledge of the defendant, but that

does not vary the rule of law”—(3. Bengal Law Reports,
Civil Appeals, p. 161.)

Where the plaintiff has been against his will ejected

Plainliﬂ's redress

from immoveble property, otherwise than by due course of when illegally ousted.
law, he can within six months from the date of such illegal

dispossession avail himself of the procedure enacted in
Section 15, Act XIV of 1859.

If however he neglect to

have recourse to this remedy, and bring a regular action in
ejectment, it appears still a doubtful point if on proof of
such wrongful dispossession, and on failure by the defendant
to show a good title against him, the plaintiff will be entitled
to adecree, or whether in such a case the general rule
applies, and the plaintiff is bound to make out a title before
he can recover. (See Qremlett's Law of Limitation* pp.

82—84, for the conﬂicting decisions.)

This in many in

stances may be a question of much importance, for the

Indian Limitation Act, unlike the English Statute (3 and
4.- Will. IV. 0. 27 s. 34) contains no provision that at the
end of the period of limitation, the right and title of a party
out of possession shall be extinguished.
' Three cases, one in Sulﬁerland’a Owil Ruling: for July 1864-, p. 379.
another ll! 10
_Reportar, Civil Rulings, p. 102, and a third in 3. Bengal
Law Reports, Goal Appeah, p. 298, will be found to be in accordance with

the
judgment
Miltcr J. as g iveu in lea'alo
Iii/m»
Sunderofn‘armab.
I Imy“l Ullah Chowd ry v.'
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In a suit for entry
the plaintiﬂ‘s title
must be fully tried.
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It is improper and illegal to decide a suit for possession
of land merely in accordance with the Settlement Record
whose accuracy is impugned, referring the party who
impugns it to a separate suit to establish the point, thus
manufacturing two cases out of one.—-Gkaba v. Data.--( 4,

P-zuy'ab Record, Case No. 55. )
A lessee of a pro
prietor out of per
86-\‘£10"

can

sue

Ul

ejectmenl.

A lessee of an alleged proprietor out of possession can
himself sue in ejectment, and if he can establish the title of
his lessor and the grant to himself, he will be entitled to a
decree, although the lessor himself may have refrained from,
suing—Brojo Lall Singh v. Ballab Si12gh.-—( l. W. Reporter,

1). 216.) ' See too 2.7Bengal Law Reports, Civil Appeals,“
207.

'

'

If the plaintiff make out his title to the estate he is
A person will! tille
can recover against

any-person in pos
.sesswn.

Posseusinn as evi
dence of tillc.

entitled to recover, whether the defendant be the person
who deprived him of the possession thereof, or whether he

obtained it in good faith from the original wrong-d0er.—-Ranq
Sunder Clazzkerbulty v. Becktuilli.—t 1_. IV. Reporter, p. 255. )
“ When parties are in possession of an estate it is gene-l
rally to be presumed that they have been in possession as
owners ; and it lies on the party making the allegation that
that possession is of a different nature, such as that of an

under-tenant or the like, to prove such allegation"-—( 9. 7V.
Reporter, Civil Rulings, p. 556); while the possession need
not even be long to raise a presumption of title, where no

evidence to contradict that title is brought by the opposite
side—(9. IV. Reporter, Civil Rulings, p. 120.) “ It has
occurred to us during the argument before us of this case,“
Observed the Court in Ifali Chandra Sein v. Ada Shaikh,
i‘ and, indeed, on other occasions, that the fact of posses-Q

sion, as an ingredient in the contest between the parties,
whether coming in on the one side or the other, has not
been dealt with in its proper character by the Advocates
who have argued before 'us i indeed, there are some cases, as

it seems to us, in our books of Reports, which attach a
greater virtue to a possession of land than we can at all see
really belongs to it.

In matters of this kind, possession,

excepting in some few instances—and they are few, indeed,
where it is of such a length and of such a character, as of
itself to constitute title—is but evidence of title; and we
believe that it is evidence of title for one reason only,

namely, that undisturbed possession without anything more
is presumed to be referable to rightful title ; and to absolute
Ownership. To that extent, we are of opinion that in all
cases undisturbed possession, if not further explained, is

evidence of title, but even then it is only evidence of title,
and it may be shewn by the other side interested in the
matter that the possession relied upon, was not, in fact,

CHAP- XX—Pal‘l 1- j
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referable to a title such as would enable the party who
adduced it to succeed in the suit.* In the present case, as
far as we can understand the judgment of the Lower
Appellate Court, that Court came to the conclusion that the
laintiﬂ's had enjoyed possession of the property which is
the subject of suit for a considerable time; and although it

does not say it in so many words, yet it says enough to show
that the possession it s eaks of was an undisturbed posses
_si0n, a possession as 0 right. If then, this stood entirely
alone, it would, we think, be very strong evidence of title

and rightful ownership 0n the part of the person who had
ossession, and, accordingly, he would have a right to sue
ceed upon that evidence alone, supposing the other side did
not bring forward evidence of a better or prior title, or
something which should explain the possession and show
that the presumption which primifjacie arises from the mere
possession itself is ill-founded. Of course, we need hardly
add that when we say it seems to us that undisturbed pos

session is evidence of a rightful ownership, we mean that it
is evidence of rightful ownership at the time of the posses
sion; obviously, some one, other than the party so possessed
may perfectly well and rightly become owner after him, or
some other person may have been rightful owner before
liim.”-—( 9. W. Reporter, Civil Rulings, 12. 602.) And in
Salim Shaikh v. Baidonath Ghatek, the Court ObServed that
“ a person in possession of property ought to be presumed
to be in legal ossession until the contrary be shewn, but
this is I believe the only presumption which a Judge, as
matter of law, is absolutely bound to make. For any pur
pose beyond this, possession is only evidence to be taken,
conjointly with the other evidence (if any) by which it is
sought to establish or impugn the title."--( 3. Bengal Law
Reports, Civil Appeals, 10. 312.)
Oral evidence, if believed, may be as good for proving a
man’s title to land as documentary evidence, and it is con
sequently an error in law to dismiss a claim simply because
no'documentary evidence is adduced in support thereof-—
( 10. W. .lteporler, Civil Rulings, p. 217. ) See also 3. Bengal
Law Reports, Appendix, 11. 109. Again, if a party claims to
hold land by virtue of a grant, such grant being evidenced
* Where in an ejectment suit the plaintiﬁ‘ relied on his previous twelve
ears’ possession, and did not succeed in showing a title. the Calcutta Court

held that there was nothing in the law which makes anterior possession on
the part of a person suing to recover possession a sufﬁcient ground for putting“
that party into possession without looking at the allegations of the defendant.
A twelve years’ limitation would undoubtedly be a very sufﬁcient answer

to a party suing to recover possession, but the converse of the proposition is
not true, for it cannot be said that a plaintiff is in the same position quoud a
plea of limitation as the defendant: before he can oust the defendant, he
must show that he has some title to recover.--Lokhi humor Y. Rum Datt’

Llioiodliry.—( 3. Bear al Law Reports, Appendix p. 44.)

~

Oral evidence if .
trustworthy is .mﬂi
cient to establish a
title to land.
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by a sanad, there is nothing to prevent his establishing the
grant by other means if he fail to prove the sanad.--(3.
Bengal Law Reports, Civil Appeals, p. 99.) But if the grant
be not established proof of ten years’ occupation will not
entitle the alleged grantee or lessee to a decree.—( 8. Bengal
Law Reports, Appendix, 12. 93. )
In an. ejectment
suit, the Court can
not on dismissing the
suit proceed to dec
lare that the defend
ant also has no title.

Possession protect
ed 53/ an order under
Section 318, C. P.

If in an ejectment suit, the Court consider the title to
the land belongs to neither plaintiﬁ' or defendant, it can only
dismiss the plaintiff’s suit, and its decree will be so far void
as being ultra oires if it proceed to declare that the defendant
also has no right in the land, since the suit did not put in
issue the defendant’s title as against any one.—Lall Singh v.
Dharm Chand.—( 3. Punjab Record, Case No. 97. )
Where a plaintiff in a civil suit obtained an order from
the Magistrate under Section 318, Act XXV of 1861, that
he should be maintained in possession until ousted b due

C., can only be ter course of law, the Calcutta Court ruled that the fact of the
minated by an eject
mmt suit brought plaintiff‘s suit having been dismissed because he failed to
against the occupant establish a title, was no reason for the Criminal Court
a: defendant.
setting a‘de the Magistrate's order; if the petitioner ( the

defendan of the former suit ) was entitled to eject the
plaintiﬂ his proper course was to lodge an ejectment suit.—
Juggesh Prat-task Ganguli v. Nllkamal Mookerjee.—( 3. Bengal
Law Reports, Civil Appeals, 1). 57.)
Trespass.

Any entry upon a man’s land, if unauthorized by him,
and unjustiﬁed by law, carries necessarily with it some dam

age or other ; and therefore proof of the alleged trespass,
without any proof of damage sustained, will entitle a plain
tiff in possession of the land* to a verdict.—( Broom’s Com
mentaries, p. 764.) This action may be brought by the
tenant in possession of the lands under a demise, and also
by the reversioner, provided however in his case that the
injury be of a nature so permanent as to effect his reversion.
—( Broom’s Commentaries, pp. 764! and 767. )
If, for
example, A hold a ﬁeld under a lease from B, the owner, for
a term of years, and C set up a right of way across it, and

proceed to traverse it accordingly ; B may sue him for the
unlawful entry, on the ground that his proprietary interest
will be affected by the ﬁeld becoming burdened with the

easement claimed ; but if 0 enter, as a mere trespasser, and
under no claim of right, it would appear that a suit will not

lie against him, except at the instance of A.
A man, whose possession is unlawfully invaded is not
bound to give effect to that invasion because it is made under
not bar an action for color of legal process, nor does he lose his right to recover
damages.
damages for the injury caused him because he may have
Resistance to a
wrongful act does

! See Broom'c Commmtarics on the Common Law, pp. 768—770.
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forcibly resisted the wrongful act—Malian Dass v. Gokul
Dass.--( Sulherland’s Privy Council Judgments, p. 644. )
A forcible entry
In some cases a forcible entry on another man’s house
or land is justiﬁable, and shall not be holden trespass : as, on another‘s close is
if a man come thither to demand or pay money there payable, sometimesjustiﬁable.
or to execute in a legal manner the process of the law. A
man may, therefore, under certain circumstances, enter to
abate a nuisance, or a reversioner to see if any waste be com
mitted on the estate.—-( Broom’s Commentaries, p. 771. )

An

act, however, primii facie lawful, may be unlawful if done
with an improper or lawless object. “ I take it to be
clear law,” observed Eric J. in Reg. v. Pratt, “that if in

fact a man be on land, where the public have a right to pass
and repass, not for the purpose of passing and repassing,
but for other and different purposes, he is in law a tres
passer.”-—(Broom’s Legal Maxims, p. 819. )
When too a man enters on another’s ground under law

ful authority to do so, but while there misbehaves himself
or abuses the authority the law has intrusted him, he shall
be accor)1nted a trespasser ab initio.—( Broom’s Commentaries,
p. 773.

It need scarcely be remarked that a man is liable for

An abuse of Me
right of entry make!
it a trespass ab
inilio.

A man is liable

the trespass of his cattle, as well as for his own trespass, for the trespass
see Section 19 Act III of 1857. In such cases the injury his cattle.
done to the plaintiff‘s property should not be assessed by
striking an average of the amount of injury as deposed to
by the different witnesses, as it assumes the credit and

of

means of knowledge of each witness to be equal.-—( Suther
land’s Civil Rulings, for July 1864, p. 363.)
We have already considered above the question of nui
sances which are pre-judicial to health, at p. 503, and
many of those which affect property only, such as fouling

521111ng water &c. &c., will come before us in Chapter
XIII.
No action will lie against a man for establishing a rival _ Parnnum abrqua
school, which draws away the scholars from a school previ myuria‘
ously established; or for building a mill near the mill of his
neighbour, to the grievous damage of the latter by the loss

of custom.——( Broom’s Legal Maxims, p. 197.)

But wher—

ever a grant has been made for a valuable consideration,

which involves public duties and charges, the grant shall be
construed so as to make the indemnity co-extensive with the
burden.—Qui senlit onus, sentire debet el commodum. In the
case, for instance, of a ferry, there is a public charge and

duty. The owner must keep the ferry in good repair. He
must keep sufﬁcient accommodation for all travellers at all
reasonable times. He must content himself with a reason—

But granla involv
ing duties to the pub
lic carry with them
aright to protection
from undue compe
tition.
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able toll.

In return, the law will exclude all injurious corn

petition, and deem every new ferry a nuisance, which sub
tracts from him the ordinary toll and custom. The franchise
is, therefore, construed to extend beyond the local limits,
and to be exclusive within a reasonable distance, this being indispensable to the fair enjoyment of the right of toll ; and
the same principle applies equally to the grant of a bridge,»
for the duties attaching to the grantee are, in this case also,
publz'ei juris, and pontage and passage are but different
names for exclusive toll for transport.—( Broom's Legal
Maxims,1). 683. )
Propositions with
regard to the enjoy
ment of property.

Under the maxim, Sic utere tuo at alz'enmn non lwdas,

Mr Broom remarks that the following propositions may
be considered to be settled law with regard to the rights of
property :—

I.

“ It is, priimifacie, competent to any man to enjoy

and deal with his own property as he chooses.
II. “ He must, however, so enjoy and use it, as not to
aﬂ'ect injuriously the rights of his fellow subjects.
III. “ Where rights are such as, if exercised, to con-i
ﬂict with each other, we must consider whether their exercise

by either party be not restrained by the existence of some
duty imposed on him towards the other. Whether such
duly be or be not imposed must be determined by reference
to abstract rules and principles of law.
IV. “ A man cannot by his tortious act impose a duty
on another.

V. “ But, lastly, a wrong-doer is not necessarily, by
reason of his being such, disentitled to redress by action, as
against the party who causes him damage, for sometimes the
maxim holds that injuria non excusat iniuriam.”
“ In
connection with the above propositions,” the writer adds,
"the doctrine of contributory negligence must be kept in

mind, and the rule that colenti non ﬁt injuria ” [_see p. 496
of this work ].—( Legal Maxims, p. 381. )
Tom 10 personal
property.

Under the head of torts to personal property fall actions
for the wrongful taking or wrongful conversion of the plain—
tiff‘s moveable property. For such actions of this nature as
arise. as they frequently do, from bailment, the reader is

referred to Chapter XVI of the Code.
The property of an author or composer of any work,
Invasion of pro
prietary rights in whether of literature, art or science, in that work while
writings. This right unpublished and kept for his private use or pleasure, cannot
is lost by publication. be disputed; but if the composition shall have been pro
duced and ﬁled in a Court of Justice this right of private

ownership is destroyed, even if for irregularity or for failure
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of the original purpose which lead to its production, the
document shall have been removed from the ﬁle and given
back to the party tth originally produced it, so that an
action on the ground of the invasion of a right of property
is not sustainable by that party against a defendant who may
have published the composition temporarily so ﬁled, even if
the publication shall have taken place after the removal of
the document from the records of the Court. If the publi
cation shall have been eﬂ'ected however by means of any
fraud or deceit on the plaintiff, than the action will lie if the

plaintiff can establish that damage directly resulted to hilll-'
self from the deceitful act.—Lcitner v. Plowden.—-( 3. Punjab
Record, Case No. 45. )
For loss caused to the plaintiff by being needlessly in
volved in law proceedings, see the Judicial Commissioner's
Ruling, quoted at p. 11 of this Work, and the references

Unwarrantable
civil proceedings;

there given, which appear to be at variance with it: to which

may be added para 362 of Mr. Scarlett’s Punjab Civil Code,
which agrees with Brown's Connncntarics on the Common

Law, pp. 729 and 733.
Torts not directly uﬁ’ccting the person or property.
‘
Under this head come actions for damages for adulteryé
for the anomalous way in which under the Punjab Civil Code
adultery may be proved, by the production of the judgment

Adutleryi

of the Criminal Court, see Clause 16 Section VI of the

Punjab Civil Code (p. 208 ), and for the considerations in.
which the damages are to be measured the following Clause,
Where however, no criminal proceedings had been taken,

the plaintiff would have to substantiate, that the woman with
whom the intercourse was alleged to have taken place was
his legal wife, and that the defendant, while she was his
wife, had illicit connection with her. The action will fail,

on the principle volenti non ﬁt injuria, if the defendant can
show that the plaintiff had connived at his wife's miscon
duct; but proof that he has only been guilty of negligence,
or even of loose or improper conduct not amounting to a
consent, will only go in mitigation of damages.—( Broom's
Legal illaxz'ms, p. 266. ) So too, it may be presumed, that
the defendant might produce evidence to show that the
Woman was notoriously lewd, or had previously been guilty
of immorality, since the injury he has done the plaintiff
Varies directly with the previous character of the wife.
Any person detaining a wife from her husband whereby

Detention

of 4

he is deprived of her comfort and society, commits a tortious wife from. her Ill“.

act, for which he shall, by English law, pay in damages ; *
' See the case of Winsmore v. Greenban/r, quoted in Warren's Law
Studies, p. 811.

band actionable,
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and such suits are frequently brought in this country against
the parents or near relations, when the wife having abandoned
her husband, has gone and taken up her abode with them.

Since however in this Province that wretched production of
mistaken philanthropy Book Circular XXX qu 1860, (p.
187,) is unfortunately law, it seems doubtful how far this
action is sustainable, unless indeed the plaintiff can make
out a very clear case of enticement, which from the nature

of things is seldom practicable, as the girl is usually quite
at one with the defendants by the time the case comes
before a Court.
Seduction.

In suits for seduction see Clause 15 Section VI Punjab
Civil Code. The way in which English law bases this action
on the loss of service is well known. ( See Brown's Commenta
ries, p. 836. ) The Clause in the Punjab Code would be
equally applicable, were the parties to the transaction Euro
peans or Natives, though evidently compiled with reference
to the latter.

Action for injury

On the ground of loss of service, an action lies by a

to a servant or child
per quad aervitium
amisit.

arent for a personal injury to his child, or by a master for

the battery of his servant, or for his being bitten by a dog:

but in the case of the master and servant, the injury must
be great enough to cause a loss of service.--( Broom's Cum—
mentor-{03,1}. 837, and Warren's Law Studies, 12. SH.)

Enticing- away a
servant.

“ Another species of injury incident to the relation
between master and servant may here properly be noticed.
It consists in the wrongfully and maliciously or with notice
interrupting this relation, by procuring the servant to depart
from the master’s service, or by harbouring and keeping him
as servant after he has quitted it, and during the time
stipulated for as the period of service, whereby the master
is injured. Whoever thus entices away the servant of
another commits a wrongful act, for which he is responsible at
law. Nor does the principle here stated seem to be limited
in its applicability to the case of menial servants, to which
the Statute of Labourers ( 25. Edw. 3, sf. 1 ) relates. It has
been held to extend to the case of persons who have con

tracted for personal service for a time, and who, during such
period, have been wrongfully procured and incited to aban

don such service, to the loss of the persons whom they have
contracted to serve. For this injury, the remedy is by a
special action on the case against the wrong-deer, though the
master may also have an action against the servant for non—
performance of his agreement." (Brown’s Commentaries, p.
838. ) So in Lmnley v. Gye, where the plaintiii' brought an

action against the lessee of a rival theatre for enticing away
the celebrated operatic singer Johanna Wagner, and inducing
her to break her contract to sing at the plaintitl's theatre for
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a certain period and not elsewhere, the action was held to
lie; on the ground that the action for maliciously procuring
a servant to quit his employer's service is maintainable,
whenever there is at the time of persuading a binding con
tract or hiring and service, whether the service be then
actually subsisting or not.—( Warren’s Law Studies, p. 813. )
But when the master has recovered from the servant a
stipulated penalty agreed on in case of his leaving his service
no action will lie against the seducer.-—Bird v. Randall.—
(Moyne on Damages, p. 286. )
Simlarly, by Roman law the “ actio servi corrupti lay
against the seducer or corrupter of a slave, quo cum deteriorcm
faceret, or the harbourer of one who had run away. With
its usual discrimination and. humanity, the Roman law does
not hold him responsible who did this, vel humanitate, uel
misericordia ductus, vel alia probate etju-sta ratione. 1t applied

Actio servi cor
rupti.

to one who made a bad slave worse, as well as to one who

made a )good slave bad.”—( Phillimore's Roman Private Law,
p. 189.
If A fraudulently make a representation which is false,
and which he knows to be false, to B, meaning that B shall

A

defendant

answerable

is
for

act upon it; and B believing it to be true, act upon it and
thereby receive damage, A will be liable at suit of B for
damages.

wrong sustained in
consequence of his
fraudulent induce

An action appears to be maintainable against a defen
dant, for maliciously and with intent to injure the plaintiff,
inducing a third party to break a contract, notwithstanding
such breach of contract would be a wrongful act of the con
tracting party; although it has been urged, that inasmuch as
it is a wrongful act, it cannot be held to be the “legal” or
“natural” consequence of the defendant's representations.
—( Broom’s Commentaries, pp. 93 and 94. )

A defendant is
liable for maliciously
procuring a breach
of contract.

The damages recoverable in an action ea: delioto ought in
general to be purely compensatory, although a wider latitude
is necessarily allowed in assessing them than in actions of
contract, as injury to the feelings, and many other matters
which have no place in questions of contract may be con
sidered.-( Broom’s Commentaries, p. 840. )
In assessing the value of a chattel which the defendant
has wrongfully converted, the maxim omnia prwsumlmtur
contra spoliatorem, may be justly applied when no satisfactory
evidence is forthcoming as to the value of the article, owing
to the defendant’s refusal to produce it. See the leading

case of Armory v. Delanu'rie, (p. 339 of this work. )

ment.

Damages in tort
generally compensa
tory.

Armory v. Dela
m il'ie.
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“ But although,” as remarked by Lord Denman, 0. J.,

'” “c’w'” *1 ‘18”“0- in. Rmulle v. Lillie, “it is important to uphold the principle,
that a plaintiff is entitled to recover, by way of damages, all
that at the commencement of the suit he has lost through
the wrongful act for which the defendant is sued,” the rule
here stated will often fail to guide us, with satisfactory cer
tainty, to a determination of the measure of damages in tort.
If, for example, in an action for a trespass to land and injury
done by treading down the grass and herbage, the jury, in
estimating damages, were to be restricted to exactly the
amount of the injury sustained by the plaintiff, it would, in
effect, be placing a wrong-doer, in many cases, upon precisely
the same footing as one who enters with the owner's per-.
mission ; for the lowest terms upon which the last named

party could have expected to have obtained such permission
would have been, that he should make compensation for the

full amount of damage that might be done to the grass : in
other words, it would be putting an unlicensed trespasser

upon the same footing as one who entered with leave and
license. So in an action against the sheriff for wrongfully
_ seizing the plaintiff’s goods, it was remarked by Alderson B,
that juries have not much compassion for trespassers, and

are not bound to “ weigh in golden scales” how much injury
a party has sustained by a trespass. And on one occasion,

where the action was in trespass for entering the plaintiff's
house, breaking his looks, seizing his papers, 850., Pratt, (7.
J., thus forcibly delivered himself—“ Damages,”he remarked,

“ are designed not only as a satisfaction to the injured
person, but likewise as a punishment to the guilty, to deter
from any such proceeding for the future, and as a proof of'
the detestation of the jury to the action itself. 'At all
events, without adopting literally the above expressions,
there can be no doubt that, in actions for seduction or mali

cious injuries, juries have been allowed to give exemplary,
or what are sometimes called “ vindictive" damages, and to
take all the circumstances into their consideration—a remark

which seems applicable also to any case in which the process
of a Court of Justice has been abused, and a gross outrage
has been committed under the forms of law."

*

*

*

“ But . although," Mr. Broom continues on the following
page, “ an action ea: delicto may sometimes, in strictness, be
inaintainable for an injury done unintentionally during the
prosecution of a lawful act, yet, in determining the amount
of damages to be awarded to a complainant, a jury will, in
general, doubtless look at the circumstances accompanying
the particular act complained of, and, amongst them, at the
apparent animus of the defendant. It seems indeed just and
right that they should do so, inasmuch as the amount of injury
for which compensation is to be given will, in some cases, be
most materially affected by the motive which prompted to its
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commission, or by the intention with which it was done. In
an action of trespass, for instance, an insulting gesture
accompanying an act which, though not attended with vio
lence, amounts in law to an assault, may greatly augment
the mental anxiety and injury caused thereby; and the

offensive demeanour of a defendant, or the rank and social
position of a plaintiff, may properly be taken into account

in ﬁxing the damages which, in such a case, should attend
the verdict.

Again, wherever the gist

of an action ex

delicto is malaﬁdes, fraud, or deceit, it is manifest that the

motive or intention of the party charged with want of good
faith or with deceit is a. matter peculiarly and specially for
investigation before a jury.”—(Broom’s Commentaries on the

Common Law, pp. 842 and 844.)
As illustrations of the remarks contained in the fore

Sear: v. Lyons.

going paragraph may be mentioned the case of b’ears v.
Inyons, where the defendant threw poisoned barley on the
plaintiff's premises in order to poison his poultry, and some
of the funds died in consequence; in which suit the jury

found for the plaintiﬁ" with £50 as damages ( Norton’s
Topics, p. I27); and Hill v. brihari Roy and others, where

the defendants maliciously and from gross negligence allowed
their cattle to trespass on the plaintiff’s land and destroy
his indigo crop, knowing its value to plaintiff: here sub
stantial damages, suﬁicient to compensate for the loss (f pro
ﬁts from the indigo. were decreed, and not the mere value of
the growing plants destroyed.—( 9. Sutherland’s W. Reporter,

IIrll v. Srihari
Roy,

1). 156.)

In Ross v. Punjab Horse Dawk Company, the plaintiff, Damages against a
having engaged a dawk carriage from the defendants to Dawh Company for
convey him from Peshawur to Rawulpindee, found no horses failing to convey a
ready for him at an intermediate station, and was obliged passenger.
in consequence to make his own arrangements, at a cost of
Rs. 13-8-0. The Chief Court held that the plaintifs

having secured his dawk at rather a low rate did not affect
the liability of the defendants for a breach of the legal
obligation imposed on them to carry in usual and reasonable
course of a'carrier‘s business, and taking into consideration
the injury to the plaintiff‘s health caused by the delay, as well
as the actual outlay necessarily incurred, they awarded Rs.
150 as damages, “ assessing them on the principle that in
the violation of a legal obligation, such as the defendant had

incurred, a certain latitude is allowed to Courts."—( 2.
Punjab Record, 11. 1441. )

The Acts referred to at p. 495 of this Chapter are as
follows :-_

roars—scr xn or 1855.
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ACT No. XII OF 1855.
An Act to enable Executors, Administrators or

Representatives to sue and to be sued for certain
wrongs.
Preamble.

Whereas it is expedient to enable Executors,
Administrators or Representatives in certain cases
to sue and be sued in respect of certain wrongs
which, according to the present law, do not survive

to or against such Executors, Administrators or
Representatives; It is enacted as follows :—
E:ecutors may sue
and be sued in cer
tain casesfor wrongs
committed in the life
time of a deceased
person.

I. An action may be maintained by the Exe
cutors, Administrators or Representatives of any
person deceased, for any wrong committed in the
life-time of such person, which has occasioned
pecuniary loss to his estate, for which wrong an
action might have been maintained by such person,
so as such wrong shall have been committed within
one year before his death, and provided such action
shall be brought within one year after the death
of such person; and the damages, when recovered,
shall be part of the personal estate of such person : _
and further, an action may be maintained against
the Executors or Administrators or Heirs or Be
presentatives of any person deceased for any wrong
committed by him in his life-time for which he
would have been subject to an action, so as such
wrong shall have been committed within one year
before such person’s death, and so as such action
shall be commenced within two years after the
committing of the wrong: and the damages to be
recovered in such action shall, if recovered against

an Executor or Administrator bound to administer‘
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according to the English Law, be payable in like
order of administration as the simple contract debts
of such person.
It will be observed that under this section, if the wrong
occurred nearly a year before the death of the deceased, the
action need not have been commenced until the lapse of

Limitation for
.ruits brought under
the Act.

little short of two years : but Clause 2, Section I. Act XIV

of 1859 ﬁxes the period of limitation in “suits for damages
for injury to the person and personal property ” at “ one
year rom the time the cause of action arose ;” and Section III
of the Limitation Act, which treats of special periods of

limitation enacted by particular Acts, provides only that
such special periods are to be applied when they happen to

be shorter than those laid down in Act XIV of 1859 itself.
It would seem therefore that this section is so far modiﬁed
by subsequent legislation that it is needful that the action
should be brought within one year from the occurrence of
the wrong complained of.

As the Act relates only to Wrongs which previously did

Scope of the Acts

not survive to the representatives of the deceased, it does
not apply to suits to recover the value of property alleged to
have been wrongfully converted and sold by the deceased.—

Srimati Chandra Mani Dassi v. Santa Mani Dasszl—(‘l- TV
Reporter, 1). 251.)

II. No action commenced under the provi
sions of this Act shall abate by reason of the death
of either party, but the same may be continued by
or against the Executors, Administrators or Repre
sentatives of the party deceased. Provided that,
in any case in which any such action shall be
continued against the Executors, Administrators
or Representatives of a deceased party, such Exe~
cutors, Administrators or Representatives may
set up a want of assets as a defence to the action,
either wholly or in part, in the same manner as if
the action had been originally commenced against
them.

Death of eitherv
party not to abate
suit.
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ACT No. XIII OF 1855'.
An Act to provide compensatiOn t0 familieefor

loss occasioned by the death of a person caused by
actionable wrong.
Preamble,

Whereas no action or suit is now maintainable
in any Court against a person who, by his wrongful
act, neglect, or default, may have caused the death
of another person, and it is often-times right and

expedient that the wrong-deer in such case should
be answerable in damages for the injury so caused
by him; It is enacted as follows ;~
Action for com
pensation
to the
family of a person
for loss occasionei
to it by his death by
actionable wrong.

I. Whenever the death of a person shall be
caused by wrongful act, neglect or default, and the
act, neglect or default is such as would (if death
had not ensued) have entitled the party injured
to maintain an action and recover damages in
respect thereof, the party who would have been
liable if death had not ensued, shall be liable to an

action or suit for damages, notwithstanding the
death of the person injured, and although the death
shall have been caused under such circumstances
as amount in law to felony or other crime. And
it is enacted further, that every such action or suit
shall be for the beneﬁt of the wife, husband, parent
and child, if any, of the person whose death shall
have been so caused, and shall be brought by and
in the name of the Executor, Administrator 01'

Representative of the person deceased; and in
every such action, the Court may give such dama¢
ges as it may think proportioned to the loss result<
ing from such death to the parties respectively, for

whom and for whose beneﬁt such action shall be
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brought, and the amount so recovered after deduct
ing all costs and expenses, including the costs not
recovered from the defendant, shall be divided

amongst the before-mentioned parties, or any of
them, in such shares as the Court by its judgment
or decree shall direct.
The words “ and the act, neglect or default is such as

No action accrues
if the deceased had
materially contribut
ed by his own negli
gence to the acci
the Indian Act is copied, in Pym v. Great Northern R. 0., to dent.

would (if death had not ensued) have entitled the party
injured to maintain an action ” have been held, in the cor
responding English Statute, 9 and 10 Vict. c. 93, from which

refer “ not to the nature of the loss or injury sustained, but
to the circumstances under which the bodily injury arose,

and the nature of the wrongful act, neglect, or default com
laint of : " thus, adds Mr. Broom, if the deceased had by
is own negligence materially contributed to the accident
whereby he lost his life, inasmuch as he, if living, could not

have maintained an action for damages, although there had
been negligence on the part of the defendant, an action
would not lie under the Statute."—( Legal Maxims, p. 877. )
The Act gives no
Again, treating of the same Statute, Mr. Broom writes :
of action
“ For a tort committed to the person, it is clear that at right
against the represen
common law no action can be maintained against the personal tatives of the tort
representatives of the tort-feasor, nor does the Stat. 9 & 10 feasor.
Vict. c. 93, supply any remedy against the executors or
administrators of the party, who by his ‘ wrongful act,neglect,

or default,’ has caused the death of another; for the ﬁrst

Section of this Act renders that person liable to an action
for damages ‘ who would have been liable if death had not
ensued,’ in which case, as already stated, the personal re

presentatives of the tort-feasor would not have been liable.”
-—-( Legal Maxims, p. 880. )

II. Provided always that not more than one
action or suit shall be brought for, and in respect

Not more than one
action to be brought:
to be commenced
within 12 months.

of the same subject matter of complaint, and that

every such action shall be brought within twelve
calendar months after the death of such deceased
person; provided that, in any such action or suit,

the Executor, Administrator or Representative of
the deceased may insert a claim for, and recover
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Claim for loss to
the estate may be
added.
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any pecuniary loss to the estate of the deceased
occasioned by such wrongful act, neglect or default,
which sum, when recovered, shall be deemed part
of the assets of the estate of the deceased.
For reasons analogous to those given in the remarks
under Section I, Act XII of 1855, it seems probable that

the action given by this Act must now be brought within
one year reckoned from the date of the injury, and not from
the death caused by it.
Plaintiﬂ~

shall

deliver particulars,
ye.

III. The plaint in any such action or suit
shall give a full particular of the person or persons
for whom, or on whose behalf, suCh action or suit

shall be brought, and of the nature of the claim in
respect of which damages shall be sought to be
recovered.
Construction
Act.

Qf

IV. The following words and expressions are
intended to have the meanings hereby assigned to
them respectively, so far as such meanings are not
excluded by the context or by the nature of the
subject matter, that~is to say, words denoting the
singular number are to be understood to apply
also to a plurality of persons or things, and words
denoting the masculine gender are to be understood
to apply also to persons of the feminine gender;
and the word “ person ” shall apply to bodies
politic and corporate; and the word “parent” shall
include father and mother, and grand-father and
grand-mother; and the word “ child ” shall include
son and daughter, and grand-son and grand-daughter,
and step-son and step-daughter.
The Regulations referred to at pp. 505, 506 of the
Chapter are as follows :—3
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REGULATION III 01‘ 1812.
See. IX.—Olause Third. At the expiration of
every period of six months, reckoning from the 1st
of January last, or oftener when. circumstances may
appear to require it, the zillah and city magistrates
shall cause lists to be prepared from the above-men
tioned registers, of all persons therein named who
may not have been apprehended, and shall transmit
copies of the said lists to the principal landholders,
farmers, and managers of land, together with war
rants for the apprehension of the persons therein
named, agreeably to the forms annexed to this Regu

Lists to be preé
pared half-yearly or
oﬂener, and trans
mitted by the M'agis
irate to the land
holders with war
rantsfor the appre
hension of the per
sons named therein.
Copies to be aLso
sent to the darogahs.

lation, Nos. 4, 5, and 6. Transcripts of the lists thus

prepared shall be at the same time transmitted by
the magistrates, under their ofﬁcial seal and signa
ture, to the police darogahs for their information.
Fourth.

The magistrates shall be careful to

obtain from the landholders, farmers, and mana
gers of land, or from their representatives, to whom

the said lists and warrants may be delivered, written
acknowledgments of the receipt of them.
Fifth. All zemindars, talookdars, and other
proprietors of lands, whether malguzarry or lakhe
raj, all sudder farmers and under-renters of land of
every description, all dependent talookdars, all
naibs and other local agents, all native ofﬁcers em
ployed in the collection of the revenues and rents
of land on the part of Government or of the Court
of Wards, to whom the lists and warrants mention

ed in the preceding clauses of this Regulation
shall have been delivered, are hereby authorized

hfagistrates to ob
tain written acknow
ledgments of the re
ceipt of such lists
and warrants by the
landholders.

All zemindars, 5-0.
to whom such lists
and warrants are
transmitted, authori

zed to apprehend
the persona namep
therein.
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either to cause the immediate apprehension of any
of the persons named in either of the said lists who
may be found within the limits of the estates held
or managed by them, or to apply to the nearest
police ofﬁcer for any aid which may be required in
the execution of that duty, or simply to communi
cate to such oﬂicer such information as may have
been obtained respecting the place to which the
persons in question may resort, or in which they
may be concealed.
Such persons,
when apprehended,
to be delivered in
charge to the police
oﬂieers.

Sixth. Persons who may be apprehended
under the provisions of this Regulation shall be
delivered as speedily as possible into the charge of
the nearest darogah or other ofﬁcer of police, for
the purpose of being forwarded under safe custody
to the magistrate; and an acknowledgment shall
uniformly be given by such darogah or other ofﬁcer
of police, specifying the names of the prisoners and
date on which they were delivered into his charge.
REGULATION XX 01‘ 1817.

See. XXI.—- Clause Fifth. The village watch
in the commission of men shall apprehend and send to the darogah, or
public oﬂ‘ences, shall
be sent to the thannuh other police-ofﬁcer presiding at a thannah, any per
by the village watch
men, who shall give son who may be taken in the act of committing mur
the earliest intelli
gence of the resi der, robbery, housebreaking, or theft ; also proclaim
dence of offenders, ed oﬂ’enders, and persons against whom a hue and
and commission of
crimes.
cry shall have been raised of their having been con
cerned in a recent criminal offence. It shall further
be the special duty of the village watchmen to con
vey to the thannah immediate intelligence of any
robbers who may have concealed themselves in their
Proclaimed oﬂi'n

ders, and those taken

respective villages, or in the adjacent country 5 and
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also of any vagrants, or other persons who may be
lurking about the country without any ostensible
means of subsistence, and who cannot give a satis
factory account of themselves. It shall likewise
be the business of the village watchmen to convey
early intimation to the thannah of all murders,
robberies, burglaries, thefts, violent aﬁ'rays, and

other heinous offences perpetrated in the villages
or places in which they may be stationed.
Tenth. On the occurrence of a gang or high
way-robbery, or any robbery by open violence, mur
der, burglary, or theft, attended with wounding, or
any other heinous offence, attended with a violent
breach of the peace, the village watchmen shall, to
the utmost of their ability, resist and endeavour to
apprehend the oﬁ'enders, and shall require the head
men of the village to collect the inhabitants and to
oppose and seize the criminals, or to pursue them
if they have ﬂed ; and it shall be incumbent on the
inhabitants of the villages through which, or near

The village watch
men to resist robbers
to the utmost of
their power, and to
require zeminrlers
and head men to
lend their assistance
in the pursuit and

apprehension of cri
minals.

to which, the pursuit may lie, to afford, on the re

quisition of the village watchmen or other police
ofﬁcer, every practicable assistance towards the
apprehension of the robbers or other offenders, and
recovery of any property stolen or plundered by
them, continuing the pursuit from village to vill
age. Any head man or watchman of a village who
may be convicted before the local magistrate of
wilful inattention to such requisition shall be liable
to ﬁne and imprisonment, not exceeding the limi.
tation prescribed by Section XIX. Regulation IX.
1807.

Penalt:Jfor their
refusal.

CHAPTER XX.
PART II.
PUNJAB CIVIL 001m.
SECTION XX.
Defamation

1.-—Any person who makes a false statement,
verbal or written, calculated to injure the character
of another, is held to bare committed libel, and

may be sued for damages by the party injured.
The Courts will not recognise any distinction be
tween libel and slander.
2.—-The defendant may plead the truth of the
statement in question. If its truth should be sub
stantiated, and if its publication should appear to
be for the beneﬁt of the community at large or of
some individual, and not to have proceeded solely
from malicious motives,—then such statement will

not constitute libel. But if the statement shall
appear to have been unnecessarily and maliciously
made ; then its truth cannot be accepted as a com~
plete justiﬁcation, though it may be urged in
mitigation of damages.
Clauses 1 and 2 of this Section must undoubtedly be
read in connection, as constituting together a deﬁnition of
actionable defamation, m'z. any statement, whether written or
spoken, made unnecessarily and from solely malicious motives
with a design to injure the character of another is when
published actionable; and its truth or falsehood will only
affect the amount of the damages. I now proceed to consi
derjirsl, the legal meaning of malice, and how it is proved in
actions for defamation: second/y, what statements are held
to be injurious : thirdly, what constitutes publication :
fourlhly, what communications are regarded as privileged:

ﬁft/lly, the question of the truth of the defamatory state
ments: and lastly, the subject of the damages.
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Deﬁnition
malice.

“ Malice” writes Mr. Warren, “is of two kinds : malice
in law, and malice in fact otherwise called “ express” malice.
~ “ Malice” said Lord Campbell, in pronouncing the judgment
of the House of Lords, “in the legal acceptation of the term,
is not conﬁned to personal spite against individuals, but
consists in a censcious violation of the law to the prejudice of
another.” “ I take it to be a general rule," said Lord
Tenterden in Duncan v. T/lwaltes, “that an act unlawful in

itself, and injurious to another, is considered, in both law
and reason, to be done malo am'mo, towards the person
injured.” Mr. Baron Bag/ley, in Bromage v. Presser, thus

accurately deﬁned and clearly illustrated malice in law :
“ If I give a perfect stranger a blow likely to produce death;
I do it of malice, because I do it inlenlionally, and without
just cause or excuse. If I maiin cattle, without knowing
whose they are, if I poison a ﬁshery ; it is a wrongful act
and done intentionally. If I am arraigned for felony, and
wilfully stand mute; I am said to do it of malice, because it

is intentional, and without just cause or excuse.

And if I

traduce a man, whether I know him or not, and whether I

intend to do him an injury or not; I apprehend the law
considers it as done of malice, because it is wrongful and

intentional. It equally works an injury, whether I meant
to produce an injury or not; and if I have no legal excuse
for the slander, why is he not to have a remedy against me
for the injury it produces ‘? ”—-( Law Sludies, p. 825. ) So in
Peter v. Dafour, the Calcutta Court laid it down that the
law will infer that a statement which is clearly false in fact
and injurious to the character and reputation of the
plaintiff is malicious. In this case the Court had also found
that the defendant had not made the allegations which con
stituted the libel from a fair and reasonable hope of pro
te2cting his own interests.-—( 6. IV. Reporler, Civil Rulings, p.
9 .)
Illalice in fact.

“Malice in fact," writes Mr. Broom, “is said to be of
two kinds, viz: personal malice against the individual, and
that sort of general disregard of the right consideration due
to all mankind which, indeed, may not be previously directed
against any one, but is nevertheless productive of injury to
the complainant. This seems very nearly equivalent to
saying that “ malice in fact” may be proved to have existed
in one or other of two ways—either by direct evidence, as of
expressions used, of declarations made, or of conduct gene
rally—evincing enmity towards a particular individual; or
again, it may be shewn by proof of some act from which a jury
would be held justiﬁed in mfcrrz'ng a malicious motive; and
the act relied upon as evidence of malice may possibly be
one not aimed at the particular individual who has suffered
by it.”—( Commentaries on the Common Law, 17. 726. )

So

Mr. Norton observes in a note on Section 682 of his work

ﬁtﬁ?§2,€l.tltaﬁ°spﬁ' 1
on Evidence.

names,

It may be useful to have a clear understand

ing of the distinction between legal and actual malice, because
in trials of actions for slander, the distinction constantly

arises. If the occasion on which the defamatory matter is
published be not lawful, and therefore not privileged, there is
no necessity for the plaintiff to prove that the defendant was
actuated by malice; because as the act was not indifferent,

the law implies malice (which is styled legal malice ), and the
plaintiff need only show that the libellous matter is false in
fact; as if a scurrilous libel aﬂ'ecting private character he
published in a newspaper: but when the occasion is justiﬁ
able, for instance, a criticism of a volume of poems, as the

occasion is lawful, express or actual malice must be proved.
Under Lord Campbell's Act (6 and 7 Vict. c. 96) in an
action for libel in a newspaper or periodical publication, the
defendant may plead that libel had been inserted without
actual malice or gross negligence; and that before the com
mencement of the action, or at the earliest opportunity
afterwards, he had inserted a full apology for the libel ;--or
that if the publication was at intervals exceeding a week, he
had offered to publish the apology in any newspaper or peri
odical publication to be selected by the plaintiff: and under

Libelcpul'liahcrl in
newspaprrs without
malice on fhepar! If
(he editor.

Stat. 8 and 9 Vict. c. 75, at the time of pleading, the defen
dant must pay into Court a sum of money, by way of amends
for the injury sustained by the publication complained of.
Although these Statutes are not in force as law in India,
their provisions seem equitable and fair.*
Although, as we have seen above, when a defamatory
statement is made under circumstances which render it
primc’ifacie privileged, the law will not presume malice, yet
the plaintiff may, if he can give evidence of express malice,

Express malice
may be shown ina
slalem ent
which
would otherwisekave

been privileged.
as, in such cases, the actual intent-ion of the party affords the

boundary of his legal liability.—( Broom’s Commentaries, pp.
738, 739, and Broom’s Legal Maxims, p. 312. )
' In Harrison v. Kinglcote and others, which was an action to recover
damages for a libel on the plaintiff which had appeared in the Mofuasilite

Newspaper, the Lahore District Court held that, although the fact that the
defendant did not originate the libel, but merely copied it from another
Newspaper, would usually avail in mitigation of damages, as serving in some
degree to rebut the presumption of malice, yet that where there is evidence

of the defendants being inﬂuenced by actual malice against the plaintiﬁ, the
previous appearance of the libel in another periodical can go but a short way
in relieving the publication of it! malicious character. The Court also laid
it down that native proprietors of Newspapers printed in English were not by
reason of their ignorance of the English language relieved from full responsi
bility for articles appearing in those Papers, “since they know or must be
held to know the position in which they place themselves and the responsi~
bilities they incur when they undertake the publication of a Newspaper. It
rests with them to select and appoint an Editor, and if the Editor abuse his

position and maliciously attack the character of individuals, both he and the
Proprietors who appointed him must be held liable to answer in damages for
the injury caused.”-—( Selected Papers of the Punjab Law Socier for 1868,

p. 173.)
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How malice may
be substantiated.
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clauses 1 it 2.

The existence of malice may be satisfactorily established
in a vast variety of ways. Thus, proof of a long system of
libelling the plaintiff would be evidence to show that the
defendant was actuated by malice in the particular publica
tion complained of, and that it did not take place through
carelessness or inadvertence ; and the more nearly the
evidence approaches to proof of a systematic practice of
libelling, the more conclusive will it be. The circumstance
that the other libels are more or less frequent, more or less

remote from the date of publication of that in question, will
aﬂ'ect merely the weight, not the admissibility of the evidence.
“ Matters occurring after action,” observed Pollock, C. 3.,

in Darby v. Ouseley “ may be given in evidence to enhance
the damages, as showing the malice of the original publica
tion, just as a repetition of the same or a similar libel may
be."-—( Broom's Commentaries on the Common Law, 12. 740. )
What

Any statement reﬂecting on the character of another,

statements

are held to be inju

or tending to bring him into hatred, contempt, or ridicule, if

rious.

published without lawful justiﬁcation, will amount to defama

tion.

Defamation may be effected by the use of signs as well

as words.-( Broom's Legal Maxims, p. 312. )
Publication.

“ A libel may be “ published" in various ways, e. g., by
reading it aloud, by selling it, or distributing it gratis, by
sending it by post, otherwise to any third person. A paper
containing libellous matter may, moreover, be published
without any actual manifestation of its contents, in like
manner as an individual publishes an award without reading

it to the parties who have submitted to his arbitration, or a
will without declaring its contents to those to whom he
makes the publication. In the case of a libel, publication, it
has been said, is “ nothing more than doing the last act for

the accomplishment of the mischief intended by it.", The
moment a man delivers a libel from his hands and ceases to have
control over it, there is an end of his locus penitentiae, the

iry'u-ria is complete, and the libeller may be called upon to
answer for his act. The making of a libel known, then, to

any individual other than the party libelled,* amounts indis
putably in law to a publishing of the libel. Even the address
ing to the wife a letter containing libellous matter reﬂecting
on her husband is a publication. And in an action for libel,
it is no justiﬁcation that the libellous matter was previously
" But where the libel is contained in a letter written and sent as an
ordinary private letter by post by the defendant to the plainliif, no damage:
are recoverable for the injury caused to the plaintiff’s feelings from perusing
it : neither will the fact that another party than the pluintitf actually opened
and read the letter amount to publication, unless it can be shown that the

defendant when he despatched the letter knew that in the ordinary course of
business in the plaintiff’s house the letter would be opened and read by some

one other than the plaintiﬂ‘.—~11amal Chandra Bose v. Nobin Chandra Ghou,
——( 10. W. Reporter, Civil Rulings, p. 184'.)
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published by a third person, and that the defendant at the
time of his publication of it disclosed the name of that
person, and believed all the statements contained in the
libel to be true."—( Broom’s Commentaries on the Common
Law, 12. 745. )

As to spoken defamation, on the principle Semel emissum
volat irreeovoeable verbum an action will lie to recover damages
for mere abusive language ( l. W. Reporter, 1:, 19 ), as injury
might result therefrom to a man’s feelings, so as to entitle
him to damages.—( Vol. 6. Civil Rulings, p. 151. ) See a like
principle asserted in Vol. 7. Civil Rulings, p. 259, and Vol.

Mere spoken

abuse

is actionable.

8. Civil Rulings, p. 256, in which last case the Court obser

ved that “ it does not follow that because a man's profes
sional position or gains are not injured by abuse received by
him that his feelings are not injured and outraged.” But
may it not be doubted if the ground given in this judgment
and in the one from 6. W. Reporter is the true one? Are not
the damages recoverable by reason of the injury the plain
tiﬁ"s character is likely to suffer from the abuse in the minds
of the bystanders; and in the event of no third party being
present could the action be sustained? See the English
liltw 3n the principle on which damages are recoverable for
s an er.
The rule for determining whether a particular commu
nication be privileged or not is thus stated in a recent case,
Harrison v. Bush :—

Privileged

com -

municaliont.

“A communication, made bom’iﬁde upon any subject
matter in which the party communicating has an interest,*
or in reference to which he has a duty, is privileged, if made
to a person having a correspondinginterest or duty, although

it contain criminatory matter which, without this privilege,
would be slanderous and actionable."
If therefore a man receive a letter informing him that
his neighbour’s house would be burnt by A, which he himself

Illustration:
of
privi "eged
state

believed, and had reason to believe to be trueﬂ‘ he would be

manta.

‘ But if a parry in an application which he makes to a Court to remove
a case of his which may be pending in a subordinate Court to another Court,

on the ground that the Judge was a personal enemy of his, and a friend of
his opponent, proceed also to make other grave charges of misconduct against
the Judge, which charges cannot be substantiated. the whole communication
will not be held to be privileged, and the petitioner will not be protected
from paying in damages, notwithstanding that the private enmity may be

true and there was on that account reason sufﬁcient for ordering the transfer
of the case.——Shibnatk Tulapatro v. Sat Kouri Deb.—( 8. 7V. Reporter, Oivil
Rulings, p. 198. )

1' But if the defendant have the means by enquiry of ascertaining whe
ther the charge be true or false, and neglect to make enquiry and exercise no

efforts to arrive at the truth, his belief can hardly be said to be an honest
belief.-( Addison on Torte, p. 691.)

PRIVILEGED COMMUNICATIONS.
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justiﬁed in showing the letter to his neighbour, though it
might turn out that the accusation against A was false.
Again, if A knew that B was about to employ an agent, whom
A suspected to be a man of unprincipled character, A would
be justiﬁed in communicating his knowledge to B, though he

was in fact mistaken : but he would not be justiﬁed in doing
so in the hearing of other persons not interested in the fact,
for the occasion warrants a communication to B only, and
as to the rest, it is mere excess, not warranted by the occa

sion. Similarly, a character of a servant bond ﬁde given is
privileged, and in giving it bona ﬁdes is to be presumed ;
even if the statement be untrue in fact, the master will be

held justiﬁed by the occasion, unless it can be shown to have
proceeded from a malicious mind, one proof of which may be
that it was false to the knowledge of the party making it.
A master has of course a right to charge his servant bond
ﬁde for any supposed misconduct in his service and to give
him admonition and blame, and the simple circumstance of
the master doing this in the presence of a third person will
not, of necessity, take from him the protection of the law.

Should it appear, however, that an opportunity had been
sought for making such charges before strangers, when it
might have been done in private, this fact alone would be
strong in proof of a malicious intent.—( Broom’s Legal
Maxims, 1212. 313 ﬁ' 314; and Broom’s Cmnmentaries, pp. 739 g
740. ) See especially a deﬁnition of privileged statements
per Willes J, given in a note on p. 740 of the last named
work.
Comments on
literary productions.

A comment upon a literary production, exposing its
follies and errors, and holding up the author to ridicule, will
not be deemed a libel, provided such comment do not exceed
the limits of fair and candid criticism, by attacking the

character of the writer unconnected with his publication,
although the author may suffer a loss from it.—( Broom‘s
Legal Maxims, p. 315.)
Comments on pub
lic servants.

Comments bond ﬁde and honestly made on the conduct
of Judges and other public functionaries, whose conduct lies
before the public, are perfectly justiﬁable. It may not un-l“

frequently be difﬁcult to say how far the criticism applies to
the public, and how far to the private conduct of the indivi
dual ; and yet this distinction is highly important, since
much greater latitude is allowed to comments on the former
than upon the latter, and remarks perfectly unobjectiouable in
the one case might be unjustiﬁable and libellous in the other.
-(1. Broom’s Legal Maxims, p. 315.) In a recent case,
Campbell v. Spottiswoode, it was ruled that however severely
the public conduct of a man might be criticised, however
much his acts might be denounced as foolish, impolitic, or
disastrous in their consequences, such hostile criticism

nggyegggmﬂgo ,3 ]
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would not be libellous; but if the defendant went beyond
this and imputed corrupt motives, his doing so with a. bond
ﬁde belief that his statements were true would not protect
him unless he could show that his belief was well founded

and not without cause.—( 11. E. W. Reporter, Q. B., p. 569. )
Further, within the class of privileged communications

Rim”? of Pr"

may, as a general rule, be included the publication of a full, Zigzag-6;" “ court
fair, and unvarnished account of what passes in a Court of
Justice, not being ex parts or mixed up with injurious com
ments. To this rule there are, indeed, exceptions, e. 9.,
matters may appear in a Court of Justice having so immoral
a tendency, or being so injurious to the character of an
individual,that their publication could not be tolerated. “ The

'

only case,” says Littledale, J., “in which an editor of a news

papercan justifyalibel on theground that it contains an account
of a trial, is where he really gives a true and accurate report
of it; and even in that case it will be for the Court to con

sider whether it was lawful to publish it.” * * * “ A counsel,
moreover, entrusted with the interests of others, and speak
ing from their information, for the sake of public convenience,
is privileged in commenting fairly and homiﬁde on the cir
cumstances of the case conﬁded to him, and in making

observations on the parties concerned, and their instruments
or agents in bringing it into Court. But, though such may
be the duty of counsel, and though it may be incumbent
on him to state facts injurious to the characters of indivi
duals, if he speak conscientiously. according to his instruc
tions, it does not follow that others will be privileged in

printing and publishing what he says; for, as to them, the
reason of the privilege, which is the advancement of public
justice, does not apply. They may consequently be required
to prove the truth of the imputations complained of, or, at
all events, to show that the publication contains a full and
accurate account of the proceedings which it professes to
report.”—( Broom‘s Commentaries, pp. 743—745. )
“ However harsh, or hasty, or even untrue,” observed

A statement ifpri

Willes, J., in Reels v. Smith “ may be the conduct of a vileged 1'8 1'" general
person speaking on a privileged occasion, if he honestly and (laung'zvggiggrfdrg'

bmuiﬁcle believe what he utters to be true no action will lie : {Zrlzvgrﬂy_

2g

- it is damnum absque i1yuria."--( Broom's Commentaries, p. 77.)
‘

It is noteworthy that according to the law prevailing in
Truth ofnw alle.
this Province the truth of the alleged defamation is not a. gations not a full

complete answer to the action, if the statement appear to “11583215181, “mo”
have been unnecessarily and maliciously made. The rule of m e 7y“ '
English law seems based, however, on a truer appreciation
of the real nature of the action, which is a demand by the
plaintiff for compensation for injury done to the good name

he is entitled to enjoy: but if he have been guilty of the

DAMAGES.
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conduct imputed to him by the defendant, then, so far as
such conduct would impair his good name, he must be held

to have consented to the loss, as every man is regarded in
law as intending the natural results of his own acts, and.
volenti non ﬁt injuria. “ The truth,” remarked Littledale, J.,
in Mc’P/zerson v. Daniels “is an answer to the action, not

because it negatives the charge of malice, 5c, but because it shows
that the plaintiﬁ' is not entitled to recover damages. For the
law will not permit a man to recover damages in respect of
an injury to a character, which he either does not, or ought
not, to possess.”--( Broom’s Commentaries, p. 735 ). Similar
is the language of the Civil law—~“ Eam qui nocentem infamat
non est wquum et bouum ob eam rem condemmari .' delicta, enim,

nocenlium nota esse oportet et expedit.”
Evidence as to
motive
admissible
with a view to ﬁxing
the damages.

Damages recover
able albeit the defa
mation was uttered
under present anger,
and not upon malice
qforeth; "gilt.

In an action for libel, either party may, with a view to
the damages, give evidence to prove or disprove the existence
of a malicious motive in the mind of the publisher of the
defamatory matter; for the spirit and intention of a party
publishing a libel are ﬁt to be considered in estimating the
injury done to the plaintiﬂ'.—-(Broom’s Cmnmentaries, p. 736).
Lord Bacon, 0n the maxim, Excusat aut extenuat delictam

in capitalibus guod non operatur idem in civilibus, observes,
“The law makes a diﬂerence between killing a man upon
malice aforethought, and upon present heat and provocation,
in malqﬁez'is voluntas spectulur non exitus; but ii I slander a
man, and thereby damnify him in his name and credit, it
is not material whether I do so upon sudden choler, or of
set malice; but I shall be, in either case answerable for

damages in an action."

(Maxims, reg. 7. )

The amount of

the damages however, as we have just seen, may be consi

derably increased by proof of deliberate malice.
Special

damage

would probably not
have to be proved in
order to obtain a
decree.

According to English law, special damage must, in
general, be proved in actions for slander: but it is presumed
that in this province there would be no such l‘t'CeSSiby, as
the ﬁrst clause of this section of the Code does away with

any distinction between libel and slander. For the English
rule, the reader is referred to Broom’s Oommentarhs, p. 749.

3.-——Injuri0us statements made, by any party,
in a Court of Justice, which may be strictly rele
vant to the matter before the Court, cannot be

made the subject of an action for libel.

But if the

statements are irrelevant and libellous, then the

fact of their having been uttered in a Court of
Justice will not protect the party uttering then, if

"5‘.th .,“ll.t..&%PE' J
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If the

Court, before whom they were made, should have

ﬁned the party making them, for contempt, that
will not prevent the injured party from suing for
damages.
In Mohun Lall v. Levinge the Chief Court held that
words highly defamatory to the opposite party, if spoken on
oath by a litigant and material to the case he puts forward,
are privileged on the ground of relevancy; and this appa
rently when the statement contained in them is false to the

Defamatory state
ments made by a
litigant if relevant
are not actionable
even when false.

knowledge of the maker.-—( 3. Punjab Record, Case No. 39.)
The omission of a mere courtesy, as styling a person
" the defendant " instead of giving him the honoriﬁc terms
to which in native parlance he may be entitled, cannot be
held to be equivalent to slandering or libelling.—The Zemin

The omission of a
mere title of courte
sy in law proceed
ings is not actionable.

(far of Bobbily v. The Zemindar of Salur.——( 3. Madras High
Court Reports, 10. 4. )
Although when two parties quarrel and engage in law
suits, an action will lie to recover damages for the use of
words of general vituperation, such as “fraudulent,” “deceit

ful,” “ unconscientious," 1550., applied by the one litigant t0
the other in petitions ﬁled in Court during the course of the
suit, yet as usually the credit of either party is in this
country very little affected by the use of these expressions,
which are constantly had recourse to under such circum
stances, the damages ought not to be heavy.—Mirza Ekhal
Bahtular v. Soluno.—( 2. W. Reporter, Civil Rulings, 12. 163.)
In Mathrn Dass v. Maya, where the plaintiff sued the
defendant for having falsely accused him of murder, in
evidence which he had given in a criminal trial, the Chief
Court observed, that as it appeared there had been a ﬁght
between the plaintiff and the man said to have been murdered,
under the circumstanes there did not seem to have been an
entire absence of reasonable and probable cause for the
defendant’s statements, while no express or actual malice

was proved at the trial; and they held therefore that the
suit for damages would not lie.—( 2. Punjab Record, Case

No. 25. )
For the protection of pleaders for observations made in
conducting their clients’ cases before a Court of Justice, see

the remarks under the previous clause, (p. 535 ). See too
on this subject Warren’s Law Studies, 11. 392, for extracts

from the leading case of Hodgson v. Scarlett.

Expressions

of

abuse in “ darmiyani
arzis“ are action
able, but the damage:
should usually be
slight.

.Mathra Dass v.
Maya.
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4.——If the libellous statements should involve
any legal criminality, and have been Visited with
punishment in a Criminal Court, this circumstance
will not bar an action for libel. For instance, if

a party should have been punished by a Criminal
Court for bringing a false charge, he may still be
sued for damages by the injured party in a Civil
Court.
A judgment on the
criminal side is not
eridence 0n the civil
side.

Owing to the course recommended for adoption in the
judgment of one of the lower Courts in the case just referred
to, (Mat/nu Dass v. Maya), it may not be superﬂuous to
repeat here that a judgment in a criminal matter is not ad

missible in evidence in a civil action, from want of mutuality
between the parties.—( Norton's Law of Evidence, Section 488,
or any other Work on Evidence. ) Civil Courts are scarcely
warranted in extending the anomalous rule of Clause 16,
Section VI, Punjab Civil Code.
An act proved in a Criminal Court being made the
ground of a Civil action, evidence oﬂ'ered in its disproof
cannot be refused by the Civil Court—Christian v. Parker
must be heard by (Marley’s Digest, N. S. Til. Em, Case 4.)
Evidence to dis

prove an act consi
dered proved by a
Criminal
Court
the Civil Court.

The following remarks may be added before closing this
Chapter :—
Imam Baksh v.
Ghulam Husain.

If A obtain a decree against B and 0 jointly and
severally in action for libel, and in execution recover the
whole amount from B, B has no right of action against 0

for contribution; see p. 25 of this Work.
Slander of title.

It is actionable to slander a man’s title to his property,
by uttering false and malicious statements concerning it,
from which special damage necessarily or naturally ensues ;
but it is essential to prove that the defendant made the false
statement, mald ﬁde, with actual malice,—inﬁuenced by a

malicious intention to injure the plaintiﬁ, and. that the special
damage ensued from it. A mere false statement, without
malice, will not sufﬁce.—( Warren’s Blackstone, 12. 471. ) See
also Broom's Omnmentaries, p. 750.
.—

CHAPTER XXI.
PART I.
PUNJAB CIVIL CODE.
SECTION XXI.
Canons regarding Landed Property.

1.--The rights and interests of a landed pro-"
prietor may be represented by, ﬁrstly :-—actual
holding or possession, or, secondly :--by share, or,
thirdly :~by both, that is, partly by share and.
partly by possession, and no decree can be Valid
which runs counter to the tenure of the estate.
The following passages from Mr. Cust’s Revenue Manual
give a lucid sketch of the rights of the full proprietor; and

of the nature of village holdings :—
“ The full proprietor is the party who is recorded at

settlement as the owner of the village. He is known by
various names in different parts of the country. If the owners
are numerous, they are represented to the outer world and
governed in their inner concerns by the head-men. The
owner of the land cannot be disturbed in his possession
unless under the formality of a Government process for

revenue balances, or a decree of a Civil Court.

He enjoys

in addition to the land all malnorial rights. He may culti
vate land, if he choose, on his own property or on- that of
another, but that is not an essential- feature of his tenure,

and many do not cultivate.

He may reside on his property

or elsewhere. He is eligible to the pest of village head-man,
but that ofﬁce neither adds to nor diminishes his proprietary"

rights. He must collect his rents from his tenants in one
item of demand; cesses are not allowed. He must give
some kind of receipt to his tenants on demand, and can be
summarily compelled so to do. He possesses the inherent
right to distrain the crops of any of his defaulting tenants,

and the tenant possesses the counter-right of bringing a
summary suit for replevin. He can sue the tenant for
balances of rent' * * *' in the Civil Court within the
period of limitation for that kind of suit. He can be sued
by the tenant for emotion or ouster. * * * He has a
right to demand his rent, when paid in kind, as soon as the

crop is cut, and in cash one month before the revenue

Full proprietor.
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instalments fall due. He cannot anticipate his demand for
rent, nor will the plea of any such payment in anticipation

be recognized by the Courts. He can sell, give, or mortgage
his land in accordance with the conditions of the settlement
paper. He cannot under existing rules sub-lease, but can,
with permission of the Government ofﬁcials, grant a farm :

he may appoint a manager to act and answer for him. At
settlement he has a preferential right to the lease of his
estate: he can refuse, and is then entitled to compensation
for rent from the Government farmer. He has the right of
pre-emption of all interests in the land which are exposed to
sale within his village. He is bound to attend on the
summons of the Government ofﬁcials, to provide for the
repair of roads, to aid the Government police, not only not
to harbour but to produce criminals, to keep a village
accountant and a village watchman. A single man may of
course possess the whole estate and village, but under the

ordinary operation of law, without the interference of sales,
such would in the course of time be rare.
1:

*

a:

*

*

*

=0:

*

*

One village may exhibit in its own limits specimens of
all the tenures, for the larger and smaller sub-divisions of
an estate held entirely or partly in severalty may be held
each on a different tenure, and have a diﬂ'erent mode of
paying the Government revenue. Moreover, by common
parlance Pattidari has come to mean estates in which the
shares follow law, and Bhyacharah those which follow custom.
The more familiar application of the vernacular technical
terms is as follows :—
1.—Zemindari.

Zemindari, when the property is territorially undivided,
the collections from the tenants being all made in common
together with manorial products thrown into common stock,
and, after the satisfaction of Government revenue, the proﬁts

being divided by a known law.
II.— Palh'dari.

Pattidari, when the property is territorially divided into
main divisions, or into sub-divisions, or into both, and further

into fractional shares in each sub-division, according to a
known law deduced from ancestral right.
III.—Bhyacharah.

Bhyacharah, when the property is divided into greater
or smaller holdings, and a measured area based on actual
possession represents the interest of each shareholder,
possession from a time beyond the law of limitation having
trodden down all claims founded on ancestral right.
Both Pattidari and Bhyacharah estates may be pure
or impure, according as the partition has extended to the
whole village area, in which case it is called pure or perfect :

if any common land is left, it is called impure or imperfect,
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Zemindari tenure may be pure and impure, and when a
large amount of area is cultivated by the co-sharers, it is
clear that the tenure is rapidly passing into Pattidari.
Pure Pattidari or Bhyacharah is exceedingly rare. The
cases are very few in which the waste land, the tanks, the

village location are divided: as long as anything is in common
the tenure is impure.
Phases innumerable, following the varieties of human
complications, of these three families are to be found. The
same community may by their free will, the operation of law,
the unskilful manipulation of the Settlement ofﬁcer or the
mistakes of the Collector, pass and repass through them all.”
In Megha and others v. Khazana and others, it appeared
that a landowner had died without any but remote heirs,

Succession to a
khewatdar who leﬂ
and his estate was contested between the defendants, who only remote heirs.

belonged to the same thola as the deceased, and the plaintiffs,
who belonged to the other two tholas into which the patti
was divided; the litigants being all remote descendants of one
B, the original proprietor of the patti, but so distant that
their relationship could not be traced. The Chief Court,
while holding that the inheritance should be regulated by
village custom, in the absence of other proof regarding this,
accepted the stipulation in the village administration paper,
that the revenue liability was to be distributed ﬁrst among
the co-parceners, then among the tholadars, and lastly
among the pattidars, as showing such a close connection
between the tholadars, as against the pattidars, as to give
them a superior title to succeed to the entire inheritance.—

(3. Punjab Record, Case No. 54.)

2.-—A share may be represented by a symbol,
such as a well, plough, rupee, seer, and the like, or

by fractional parts thereof.
3.—-The interest and landed estate may be
expressed either by the amount of share, or the
amount of land in possession, or partly by both.
4.—When one portion of an estate is divided
or held by possession, then the remaining undivi

ded portion is divisible, either according tp posses
sion, or according to shares.

RIGHTS T0 COMMON LAND.
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Disputes regard
ing shamilat zleh.

r Pawnee we
cam4.

As we have seen above, almost all villages retain a. por
tion of their land undivided, under the name of shamilat

deb. When this land comprises culturable waste or tanks or
plantations yielding an income, disputes regarding it are
likely to arise in regard to the persons entitlecl to share in
it, to ejectment of tenants or squatters on it, and to its
partition.
Rights to village
waste lands in Mul
tan.

In the Multan Division, many of the villages (as con
stituted for revenue purposes) consist of a fortuitous aggre
gate of wells with a: convenient arrondisement of land
attached to each, and a convenient amount of waste attached
to the whole, and in such cases the fact of a person 01"

brotherhood being the owners of the village site affords little
0r no evidence of their property in the waste lands demar
cated in the mahal. as at- present constituted—Kain: Shah
v. Mahamd‘a.—( 3. Punjab liacvrd, (Jase No. 64. )
Diuaﬁvlars are not

necessarily

entitled

to share in Me com
mon lmzd.

Test for deciding
whether a muaﬁdar is
entitled to a share in
the common land.

A right to share in the common land does not of necessify
attach to the biswahda-rs of a muaﬁ plot in the village-—
Abdul Samand v. Ruldu.--( 2. Punjab Record, Case No'. 45. )'
The right of a. maﬁdar, who is also the proprietor 01?
his revenue-tree holding, to-share in the common land will;
in general turn on the way in which his proprietary right
was acquired. If the ownership of the soil vested in him:
before the revenue‘i'ree grant of it was conferred on him, as.
very strong preemption would arise that his position with;
regard to this plot was not diﬁ'erent in any way from- that oﬁ
owners of other land in the village; but if the claimant had
succeeded in usurping the ownership of the soil by virtue of
the grant of it by aNative Government, which was without
authority to make it, as it belonged to the village community
and was not the Government’s to give away, or had taken.
advantage of his position of muaﬁdar, his own strength
and the weakness of the village proprietary body, to possess
himself of the ownership without any legal right; then, in
either case, the title to themuaﬁ plot, though originally bad,

would become indefeasible by prescription if the possession
had lasted for a period beyond the term. of limitation ;- but as p
it would not necessarily follow that along with the owneri
ship‘of the muaﬁ plot ho had also usurped all the rights and’
privileges belonging to the owners of the soil, n0 presump
tion would arise of his possessing any contingent or inciden
tal rights and interests, attaching to the ownership in the
soil, beyond those proved to have been acquired and held for a'
period beyond the term oi limitation.-—Bassawa Sing; v.
Gulab Sing.—( 3. Punjab Record, Case N0. 44. ) See too 1.

Punjab Record, Case No. 52.

PUNJAB
CIVIL
CODE,
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SHAMILAT SHAIfERS.

Under the general system of property established in
this Province, in the absence of any stipulations to the con
trary in the wajib-al-arz, an hereditary cultivator is not
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Hereditary culti
vators in general
have no righlto share
in the shamilat.

entitled to a share in the shamilat, such a share being a

distinguishing adjunct to proprietorship.--Akbar v. Fatah
Shah.—( 2. Punjab Record, Case No. 8. )
Where it appeared that a particular portion of the
shamilat had been for many years in the exclusive occupa—
tion of certain of the village proprietors, the Chief Court
declined to interfere with their occupation in a suit brought
by other members of the proprietary who claimed the
land as belonging to their puna by virtue of a previous parti

Exclusive occupa
tion of a portion of
the shamilqt by cer
tain of the co-parce
ncr-r.

tion, which however had been made seventeen years before

and was never acted on. The Court added “ that the plain
tiffs were of course at liberty to take proceedings for having
a complete butwara of the whole shamilat made dc new, but
in these proceedings the defendants would be entitled to
have their possession of the land, which they have reclaimed,
maintained as far as practicable.”*—-( 4. Punjab Record, Case
No. 20.)

See too above, at p. 260 of this work.

One of the proprietors of the village may become a
tenant-at-will of the rest of the co-proprietors in regard
to the shamilat, and for purposes of division or other objects
common to the proprietary body he may be ejected; but the
act of ejection must be on the part of the proprietary body
generally, and cannot be brought about by a certain number
' of them only.-——l\/ihal Si'ngh v. Ratan Singh.——( 1. Punjab
Record, Case No. 99. ) See Clause l6'of this Section.

A hhewntzlar may
become a village
shamilat tenant.

In Lakshman v. Tej Ram the Chief Court held that in
the absence of any provision in the wajib-al-arz to the
contrary the majority 1' of the proprietors could allow parties

The voice of the

majority can gene
rally oust or retain
tenant: in the com
to erect worksheds on the common land, and that the other mon land.
‘

proprietors would have no right to eject them by reason of
their not having been consulted unless they could show
they had sustained special damage by the erection. ( 3.
Punjab Record, Case No. 43.)

While in Him Mall v. Gulab

Singh ( 1. Punjab Record, Case No. 92, and Vol. 2. Case No.
56 ), it was held that the majority could eject a person who
had occupied a site in the shamilat by the leave and license
of the proprietary body, although the minority were opposed
to his occupation being interfered with. In ejectment suits
" But ifshsmilet land have been broken up by one of the proprietary
body without regard to some special provisions of the village paper regard—

ing such proceedings, respect need not possibly, under the particular circum
stances, be had to this possession when a general partition is eﬂ'ected.-( 4.
Punjab Record, Can No. 34. )
1' See some good remarks on this principle under the head of “ Refer-tar
ad universe-v quad publieeﬁt per moiorem partem " in Phillimore’r Principle:
and Maxim: qf Jurisprudence, p. 76.
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of this nature the whole proprietary body must be made
parties to the suit—Kuhn Singh v. Gobind Daas.—( 1. Punjab
Record, Case No. 39.)
Grant of land to
the village Imam.

Where the proprietary body made a grant of land in
times long past to a party in consideration of his acting as
Imam of the village mosque, and subsequently a dispute
arose and the minority wished to resume their portion of
the grant as they were dissatisﬁed with the present incum~
bent, it was held the grant was of the nature of a grant to

avillage servant, tenable only during the pleasure of the
grantors, and resumable by them when they desired to
dispense with the services of the grantee, or for any other
reason, at their pleasure: but as the grant was made jointly
by the village proprietary body, and the shares of the plain
tiﬂ's in the land granted were joint, and not separate from

those of the other shareholders, the grant was resumable
only as a whole, and not piecemeal, and could not be resumed
until the major part of the property of the village desired
its resumption.—( 3. Pwy'ab Record, Case No. 70. )
Hereditary culti
Where a fakir had been allowed to squat on common
vator: cannot eject land and to plant trees there, the Chief Court held that he

squatters on (he sha
milat deh.

could not be disturbed by the hereditary cultivators, although
it might be open to the proprietary body to dispute his title.
-—Gurdit Singh v. Gabia.—(3. Punjab Record, Case No. 103.)

A sharer who er
Where it appears that one sharer is dealing with joint
cludes the others village land in such a way as to permanently exclude his
permanently from
common land may co-sharers from all use of it, his proceedings being without

be med by any of and even against the consent of the others, the law of joint
his co-eharere.
property enables another of the co-sharers to interfere and
obtain a decree for the restoration of the land to its former
condition.—Doulat Ram v. Tara.—( 1. North West High
Court Reports, [7. 12.)
Partition of sha
milat.

The conditions under which the shamilat can be divided
among the sharers are usually recorded in the settlement
papers. For the procedure to be followed see above at p.
275 of this work. Where partition is made depmulent on
the will of the majority, the fact of the minority having
reclaimed and planted a portion of the shamilat gives them
no exclusive rights in the portions so occupied by them, or
veto on the partition ; but in eﬂ'ecting it, these parties
should, as far as possible, be maintained in possession of the
land brought under cultivation by them to the extent of
their shares—Nailiua v. bobha.—( 3. Punjab Record, Revenue

Judgments, Case No. 8.)
A private partition
“ We know of no authority," observed the Chief Court in
when eﬂ'ected and
carried out is of Wali v. Chaman, “ for the notion that a private partition of
mmplete valitity.
the shamilat, made by the mutual consent of all concerned,
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is of less binding eﬂ‘ect that what called a regular partition,
by which is intended such a partition as is conducted by the
Revenue Authorities in this Province under present rules.
A private partition may have gone off, and have never taken
eﬂ‘ect ; it is also more diﬂicult to establish under such a

partition from the want of record to whom a particular plot
of land may have fallen. But if a private partition have
been complete and taken eﬁ'ect, and it be established that a
particular plot of land fell'to a certain proprietor by that
partition, then the title of that proprietor in this land is as
good as if he held it by a butwara ; and a subsequent parti
tion, in the absence of any agreement between the parties to
that effect, altering the distribution of land previously divid
ed among the proprietors by a private partition, complete in
all its features as above explained, cannot legally be had.
There is no distinction between the eﬂ'ect of a private parti~
tion, and an imperfect partition, which is the partition
ordinarily effected at present by the Revenue Courts of this
Province; and the main distinction between such partitions
and a regular butwara under Regulation XIX of 1814 or
Act XIX of 1863, where this Regulation or Act is in vogue,

consists in the maintenance of the responsibility of the whole
village for the Government revenue by the one, while it is
put an end to by the other."-( 4. Punjab Record, Case No.

66.)
5.—-Any person possessing a share or aholding
in an estate, is entitled to his rateable portion in
any perquisites or common accessories which may
be attached to the general property, or may belong
to the body of shareholders at large, such- as pro
duce of forests, grass, &c.

And if the right of

such person be transferred, then the transferee
would succeed to these perquisites, unless special
cause should be shown to the contrary.
A proprietor may lose his right to share in these per
quisites, or common accessories, by non user for mom than
twelve years, as it then will be presumed that he has
abandoned the right.—Kishen Lall v. Mutasadi.—( 1. Punjab
Record, Case No. 52.)

A proprietor may
lose his accessory
right: by non user.

See also Case No. 71 in the same

Volume.
In the Government v. Taylor, the question arose as to the
validity of the sale by some members of a co-parcenary body
of their rights of digging kunkar in undivided common land.

A sale of right to
dig kankar in undi
vided common land

The Chief Court held that “in this land the property was by some of the co
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duals can be asserted only in one way—by claim for partition.
These proprietary brotherhoods are ancient communities, and
the prevalence of the strictest rights ofjoint ownership charac
terizes primitive laws. Therefore it cannot be that the
right of a co-sharer arising from a relaxation of the common
bond not found in other systems of common ownership
prevails in the Indian village community. According to the
Civil law, thus expressed in Domat, title 1493, (except in

cases of necessity and for the preservation of the common
property, ) ‘ none of the proprietors of a common thing can
make any change without the approbation of all parties con—
cerned; and any one of them alone may in opposition to the
rest hinder the innovation.’

So, also by the common law,

the tenant in common who by a conveyance to a stranger
prevents the use of the common property by the other
tenants in common is held to oust them.-—- Wawn v. Home.
(3. M. and W. 333,) and (5. M. and IV. 561.) And in the
Case of Durham and Sunderland Railway Company v. Wawn,
where ﬁve out of six tenants in common had granted a
lease to a Railway Company at an improved rent, and the
other co-tenant refused to concur in the lease, a Court of
Equity refused, after proceedings at law in ejectment, to
grant an injunction to restrain the non-consenting co-tenant
from taking up the rails.

Again, in this case, Section XXI

Clause 5 of the Punjab Civil Code has no operation. In
this case no transfer of the estate or holding of any one
khewatdar took place; and no share in the common pro
perty under this provision of the Code attaches to a transfer
of a mere right to dig kunkur in each separate holding."—

( 1. Punjab Record, (Jase No. 70.)
A co-parcener may however alienate his common right
of ﬁshing in village tanks or streams—See Norton’s Topics,
1). 517.

6.—So also the transferee, whether temporary
or permanent, would share in the liabilities of the
community, such as village expenses, &c.
Village expenses,
or 31111111111.

“In every village there are certain annual expenses,
which by the custom of the county, and the leave of Govern
ment, are charged to the common fund (mulbah ). It is not
easy to deﬁne what these expenses are, hospitality to stran
gers, religious fees, travelling expenses, repair of public
buildings, and even bribes to public oiﬁcials, have been

found.

A greater demand than ﬁve per cent on the Govern

ment demand is not allowed; and when the Government

demand is high, this per-centage may be reduced: this
matter is generally recorded at settlement. A separate

Wanna“ CODE, ]
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account is kept, and all items must be disbursed at the
regular shop and recorded at once by the village accountant.
With the head-men rests the authority to disburse for the
beneﬁt of the community, but they have to audit their accounts
annually, and a suit for exaction will always lie against
them. If at any time the head-men wish to expend a sum
above the maximum, the sanction of the community must
ﬁrst be obtained. The object in view is to guard against
peculation, and still to preserve to the head-men the exercise

of that discretion which is warranted by their position."( Oust’s Revenue Manual, 1. 62.

7.—Absentee sharers are usually held to be
entitled to re-admission within a reasonable time,

on the payment of any claims which the brotherhood
may have against them. In the conditions of such
re-admission the settlement records must be con
sulted
A clause in the village wajib-aZ-arz which stipulated that
members of the brotherhood who were absent at settlement
should be restored to their holdings on their return, havin

been disparaged by the Lower Courts as unautheutic an
perfunctorily entered, the Financial Commissioner, in revers
ing their decisions, remarked-—“ I think the sweeping eon
demnation of the wajib-al-arz is hardly justiﬁable. If the
matter had been one which related to some arbitrary rule
laid down by Government ofﬁcers, I can understand that
doubts of the validity of the clause might have been enter—
tained; but when the clause related to a custom so well
known and recognized by the inhabitants of a Pattidari
village as that of re-admittiug an absentee to his share of
land irrespective of the law on the subject, there seems no
good reason for declaring the clause invalid merely because
the Extra Assistant Commissioner could not believe that the
respondents had knowingly agreed to the condition, and
because the name of the patwari was not entered in the
wajib-al-arz. * * * Considering that the plaintiff’s father
was absent at settlement—that notwithstanding this, the
land belonging to himself and his brother was distinctly
recorded ﬁeld by ﬁeld in khasrak and khattioni—and that the
word ‘ ikrar ’ was entered against the name of those two
brothers in the pedigree table, as it is also against the
name of another absentee, evidently alluding to the condi
tion of the wajib-aZ-arz whereby the resident khewatdars
agreed to give up the land of persons recorded as absentees,

but not of persons recorded as absconding ;—considering
also the universal disregard of the period of limitation by

Absentee re-admz's
sion clauses in the
wajib-al-arz.
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the shareholders of a village held on ancestral shares, and

the facility with which promises of re-admission in favor of
absentees were made, and re-admissions actually permitted
by the resident khewatdars, I am quite unable to see any
great improbability that the clause entered in the wajib-al
an of this village was really an expression of what the
khewatdars desired and approved.” In this case the
plaintiﬁ' and his father had been out of possession for 40
years.—Gurmuck Singh v. Prem Singh.—( 3. Punjab Record,
Revenue Judgments, No. 7.)

In Kishen Lall v. Mutasadi,

however, the Chief Court held that sixteen years was not

“a reasonable time " in the terms of this clause.—( 1.
Punjab Record, Case No. 52.)

8.—-The right of dwelling in a village is dis
tinct from that of holding land in the estate
attached to the village; consequently when a sharer’s
share is alienated, his dwelling house is not neces
sarily included. But all his rights and interests in
the common ground of the village site would cease
and be transferred. A non-proprietary resident
cannot be ousted from his occupancy, but if he
desert his house the ground site reverts to the
proprietors, who may then dispose of it. If he
desire to sell his house, the proprietors may claim
pre-emption.
'
Tenure; of non
agrioullural villa
gers in lheir houses
in the abadi.

“A proprietor in an imperfect pattidari village, who
possesses a residence in it, has a full right of property in
that dwelling house, although some of the village lands and
the unoccupied parts of the abadi, and the portions of the
abadi in which cultivators reside, remain joint. This being
so, we can see no distinction between this and the case of a

malik_kabzah, whose dwelling-house we consider follows the
tenure of his land, and does not, or the land on which it

stands, belong to the village proprietary body.”—Kripal

Singh, v. Kesri.—( 4. Punjab Record, Case No. 67. )
Disputes regard
in

house

sites

in

rz' lages which have
become towns.

In Mahila v. Gunga Devi, the defendant, a non-agricul
tural resident of the town of Mokatsar in the Lahore
district, having sold her house, the plaintiﬁs, as proprietors
of the village questioned her title to make such a transfer,
and claimed the house according to the stipulations in the
wajib-al-arz, and the general custom of the country, by
which the houses of non-agricultural residents in- rural
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districts revert to the proprietors on their occupants quitting
them. The Chief Court, ﬁnding that Mokatsar, though a
town now, was a village at the time of the settlement in

1855, and that the occupation of the defendant had not
been so long that the plaintiffs had lost the rights belonging
to them as proprietors in an agricultural village, upheld the
decision of the ﬁrst two Courts, who had deemed the case one
for compromise, and gave the plaintiffs a decree for the value
of the site, leaving the defendants with the property of the
building on that site.—( 2. Punjab Record, Case No. 86. )
Where a custom had prevailed that non-proprietary
cultivators might not sell the sites of their houses without
the permission of the Chowdhries, but owing to the depres
sion of the Cbowdries from political causes for some sixteen
years the non-proprietary cultivators had disregarded this,

The custom which
restricts the free
right of disposing
of the site must be
uninterrupted.

and sold without let or hindrance; the Chief Court held

that the interruption was fatal to the custom, and the place
in which the house was situated being a town and not a
mere agricultural village, the sale was good without the
leave of the Cbowdries being obtained.—Ghaman v. Ghulam
Mahammad.——( 3. Punjab Record, Case No. 52. )
The term “non-proprietary resident " in this clause
should apparently be understood to mean a person, not a
member of the proprietary body of the village, who has
acquired a right of occupying a house in the village home
stead by a grant, express or implied, from the general pro
prietary body; and not one who is a tenant in respect of the
particular house in question of another resident in the
village. The Chief Court however, in Baksha v. Fido
(3. Punjab Record, Case No. 20,) appear to have adopted
this construction.

Non-proprietary
resident.

A party, who takes possession, without any right what
soever, of ground from which the tenant has absconded,
cannot by making additions or alterations to the house
acquire any rights against the landlord who without undue
delay sues to eject him and who is not shown to have
assented to the additions made.—Kundhyee v. Sahib Zaman

A trespaaser who
takes possession of
an abandoned site
acquires no rights by
making
improve
ments if they are not
acquiesced in by the

Khan.—( 1. North West High Court Reparts,lp. 9. )

9.—There may be two or more kinds of pro
perty in the same land, quite distinct from each
other.

As for instance, there may be, on the same

holding, a talooqudar, a proprietor, and an heredi
tary cultivator. The rights of either of these
three parties may be transferred without any pres
judice to the rights of the others.
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For the nature of talukahdari tenures see Cust’s Revenue
IIannal, pp. 7, 23, 62; Directions for Settlement Oﬂ‘icerl,
para 99. See also 3. Punjab Record, Revenue Judgments, No.
6, for a. decision as to the rule by which jagirdars are to
collect their dues by cash, and not grain, rates whenever the
proprietors are opposed to the latter system ; and 4-. Punjab
Record, Revenue Judgments, No. l, for a like ruling anent the

assignees of jagirdars.
In

laluquahdarf

tenure; the
Civil
Courts cannot inter

fere with the discre
tion qf the Govern
ment as to the party
the Settlement is to

By Clause 1 Section 10 of Reg. VII of 1822 Govern
ment is empowered to make its selection as to which of two
classes of proprietors it will admit to engagements, and the
Civil Courts have no power to question the exercise of its
discretion in the matter.—-Ghyna v. Hardevi.—( 4. Punjab
Record, Case No. 42.)
-

be made with.

As to hereditary cultivators, see below under Act
XXVIII of 1868.

10.—The privileges of a cultivator, whatever
they may be, are not affected by change of pro
prietors, unless the estate be transferred for arrears
of revenue.
For a description of the procedure in sales for arrears
of revenue, and of its effect on the rights of the parties to
it, see ()ust’s Revenue Manual, pp. 161—164.

ILL—There may be various rights connected
with the land. The rights of cultivating and en
joying the proﬁts thereof, of cutting timber, of
making wells and gardens, and the like, may be
found distinct, and belonging to different persons.
Chuhdari system.

An interesting account of the chukdar system prevail
ing in the Multan Division, under which the person who
sinks the well and provides for the cultivation is usually
diﬁerent from the proprietor of the soil, will be found in
3. Punjab Record, Case No. 34.

12.——Parties in temporary possession of pro.
prietorship of land, such as lessees, will not, unless

it should have been expressly stipulated, possess
other rights, beyond the right of holding and cul
tivating; but they may cut timber from trees
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growing wild, for ordinary agricultural purposes.
They may, however, claim compensation for im
provements, if such claim appear fair, or if there

have been an express engagement.
Where a lease contains words of actual demise, and is
not merely an agreement for a lease, it is just as eﬁ'ectual
and binding on the lessor as a lease when the tenancy is
conditioned to commence at a future day, or on the expiry
of another lease, as when it begins immediately.—Pitclza
Kutti Chet/i v. Kamala Nayakkan.—(l. Stokes’ Madras
Reports, )2. 153. )

An instrument sti
pulating for entry at
a future neriod may
be a valid lease.

A person who takes a lease in ignorance that the
landlord had agreed previously to grant a lease of the same
property to a third party has a good title to held against
this third party.—Narldear Ohanal Sein v. Kishori La/l
Chuckerbutty—( 7. W. Reporter, Civil Rulings, p. 463) ; but if
he took with notice, then he cannot in equity maintain the
lease to the prejudice of the earlier promisee.—-Dwarkanath
Chowdhry v. Komal Laohan Dass Mandal.—( 10. W. Reporter,

A lessee is not
bound by his lessor”:
previous promise in
favor of a thirdparty
if he were ignorant
of it when he took

the lease.

Civil Rulings, p. 414. )
“ If the acknowledged manager and agent of the land
lord have granted permission to a. certain person to cultivate
the land upon certain terms, and the land be cultivated
and seed sown accordingly; the landlord cannot make a.

Tenant with title
derived from an un
authorized act of the
lessor’s agent.

lease to another person, which shall have the effect of

entitling him to interfere in any way with the growing
crops which were sown upon the faith of the agent‘s per
mission."—( Macpherson on Contracts, 12. 40. )
Where the defendant had covenanted to grant the
plaintiff a lease of a ﬁve annas share in certain property,
and after much litigation the lessor's right was determined
only to be athree annas share, the Calcutta Court ruled
that the maxim caveat tmlﬂlm‘ did not apply, but that the
defendant, although no fraud or wilful misrepresentation
was shown, was liable for damages sustained by the plaintiff
by the breach of the contract to put him in possession of the
share of which he granted the lease. There was an implied,
if not an express, afﬁrmation on the part of the lessor that

A lessor who can
not fulﬁll his con
tract to grant a lease
mustpay in (larnuges.

he owned the share of which he gave the lease; and as he

did not, and the plaintiff suﬂ'ered loss thereby, he must
compensate him for that loss—Firengal Singh v. Shah
Ahmad Hossein.-—( 7. W. Reporter, Civil Rulings, p. 22. )
In Be/oy Gobinzl Sinin v. Shankar Datt Singh the plaintiff
took a sub- lease from a party who was himself a lessee under

the proprietor ; the sub-lease was never acted on, as after

Sub-lessee‘s suit
for ossession when
his esaor has ceded

LEASES.
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his rights to the pro
prielor.

cwn.
[ Fem/ks
UL,
cop's,
clause 1

granting it, the intermediate lessee himself surrendered his
lease to the proprietor. It was held that the plaintiff had
no right of action at all against the proprietor, with whom
he had not contracted, and who moreover was not bound to
look beyond his own lessee, but that, if he were entitled to

any redress, it would be by suing his own immediate lessor.
—( 10. W. Reporter, Civil Rulings, p. 367. ) But is this
correct, if the ﬁrst lessee granted a valid estate to the
sub-lessee could his subsequent surrender of his rights avail
for more than he had left himself at the time?
'
Acquiescence in a
lease granted by one
co-sharer binds the
others.

Long possession under a lease granted by one of several
'co-sharers in an estate, without any proof of interference or
disturbance from the other co-sharers, will warrant a Court
in inferring that the person who granted the lease had

authority to bind his partners—Hills v. Aradhun Mandal—
(10. W. Reporter, Civil Rulings,p. 389.)
Where a lease was granted by a Hindu widow, and
A party who has
reengnized his pre after her death the heir claimed and received rents from the
decessor‘s lease can lessee at the rates entered in the lease, which was in nowise
not afterwards deny
disputed ; it was held that the heir could not afterwards
his power to execute
come forward to have the lease annulled as being in excess
it.

of the grantor's limited interest as a. Hindu widow—Ran
Sager Singh v. Rani Kashesari.—( 2. W. Reporter, Civil

Rulings, p. 291. )
Quiet enjoyment is
a condition precedent
to the right to receive
rent.

Quiet enjoyment is virtually covenanted for by the lessor,
and therefore if the lessor be deprived of the property by a.
decree of Court, the lessee is entitled to recover any rent
which he may have paid in advance—Rom Goprzl Sain v.
Alim Makk.—( 7. W. Reporter, Civil Rulings, p. 405. ) See
further on this subject below, under Chapter XXIII, Part

III.
So long as the relation of landlord and tenant exists,
the mere omission by the tenant to pay his 'rent does not
constitute an adverse possession, and the statute of limita
adverse to the land
tion has no application. And the Court is warranted in
lord.
inferring that relation to exist from the tenant’s admission
that he received the land formerly from the plaintiﬁ', coupled
with the absence of all evidence to show that the plaintiff
had ever parted with his title—Troglu-cho Tarini Dussi v.
Mohim'a Chandra Muttvtok.—(7. TV. Reporter, Civil Rulings,
p. 400. )
~
Mere non-payment
erent does not make
a tenant‘s occupation

Payment of rent
to one of several
joint lesson.

Where several persons are joint proprietors, a payment
of the rent by the tenant to one is a payment to all, and the
lessee is completely discharged—Udit Norog/an Sing/h v.
Hudson.——( 2. W. Reporter, Act X Rulings, p. 15. ) See too
Vol. 10. Civil Rulings, p. 441, where one of the joint pro
prietors had acquired his share at an execution sale, and it
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was held that having thus purchased the interests of a co;
sharer, he came into all the arrangements made regarding
the collection of the rents, and therefore that the payment
to another joint proprietor was a. good payment so far as
releasing the tenant from his demands went.—Ramnoth
Singh v. Gondee Singh.
A mere notice by the tenant of relinquishment of his
holding will not relieve him from his liability to pay rent ;
but he must establish that he has actually yielded up the
estate.-( 1. W. Reporter, p. 20.)

A mere notice of
relinquiahment does
not relieve a tenant
from liability for

Where a lease is given jointly to two tenants, both are
jointly liable for the 'rents, and one of them cannot divide
this liability and demand only to be answerable to the land
lord for a moiety.-Jagendra Deb Rog Kat v. Kishen Band/m

Joint liability of
joint tenant: for the
rent.

Roy.—( '7. W. Reporter, Civil Rulings, p. 272.)

rent.

This princi

ple applies even when the tenants have divided the land
between them in certain shares, unless it be shown that this

partition had been recognized by the landlord—Bhohinath
v; Baharam Khan.—( Vol. 10. Civil Rulings, p. 392.) Con
sequent on this joint responsibility, it also follows that the
landlord cannot sue one of several joint tenants for the rent
on the whole or a portion of the holding—Riga Namyan
Sing/l v. Jaggu Singh.—-( Vol. 10. Civil Rulings, p. 304.)
If the plaintiff prove no payment of rent, nor any con
tract or agreement to pay it, an action for rent will not lie.
—Shio Sakai v. Ata Hosseln.-( 2. North West High Court
Reports, Revenue Appeals, p. 10. )
Where a tenant sought to recover damages for being
wrongfully restrained by the lessee from felling timber, the
Privy Council laid it down that the tenant must base his
claim to the right which he averred had been wrongfully
interfered with, either ﬁrst, upon its being a necessary
incident of the lease, by reason of the objects of the lease ; or
secondly, upon some positive law ; or thirdly, upon some

To recover rent an
agreement to pay it
must be shewn or in

ferrcd.

Basis ofa suit by
the lessee against the
lessor for interfer
ing with his due on
joyment of the do
miaed estate.

custom to be incorporated in the lease ; or fourthlg, upon the

express terms of the lease—Itattonn Eduljl Shot v. The Ool
vleotor of Tanna.—-( 10. 1”. Reporter, Privy Uounoil Judgments,
p. 13.)
A tenant having, contrary to the terms of his lease, felled
The action of the
and sold timber, the Calcutta Court ruled that the landlord’s lessor for a wrong

action lay against the tenant and his surety, and not against
the purchaser of the trees from the tenant.—Gopi Kishen
Gosnln v. Doulal Mian.—( 1. W Reporter, 1). 156. )

fulfelling of timber
is against the lessee
and not against the
buyer of the wood.

“ If a tenant hold land for a term, and under-let that
A tenant cannot by
land, he cannot determine the interest of his under-tenant surrendering
hi:

by surrendering his term to the landlord, because from the

lease desh'oy a valid
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“lb-lenﬂnf‘y which *8 date of his under-lease he has parted with his own interests
:22 Fem“!!! "8' in the land to the extent of the interest created by the under
'

lease. Under these circumstances the proprietors are not
entitled to treat the under trespassers and to turn them out
of possession until either the lease of the immediate tenants,
or the under-lease to the defendants, have been determined

in due course of time "—Hiraman-i v. Gunga Narayan Roy.
—( 10. W. Reporter, Civil Rulings, p. 384-. )
Covenants 1120! to

A covenant not to assign, under-let or otherwise part

limb?" M" W" the with the demised estate runs with the land, and a lessor can

rm , measure 0 we an assignee of the lessee for the breach of it. The
damages'
measure of damages in an action for such a breach of cove—
nant is such a sum as will, as far as money can, put the
plaintiff in the same position as if he had still the defen
dant’s liability, instead of the liability of another of inferior
pecuniary ability for breaches both past and future.—
lVilliams v. Earle.—-( 3. Law Reports, Q. B. p. 739. )
plefflt‘ualg‘v315%:

Penalties, such as ejectment for non-clearance, when

(1,“; Miro”), in the sought to be enforced, must be clearly set forth in the lease,
lease,

and the Courts will not infer or presume them if the deed
be silent on the point.

It is the lessor’s own fault if he

provide a condition, without at the same time providing a
penalty for non-fulﬁlment of it.—Tamizuddin Chowdhry v.
lllir Sarwar Klum.—-( 7. W. Reporter, Civil Rulings, p. 209. )
A Previous '10! of
If a tenant have legally incurred forfeiture of his lease,
f‘mt’1:0"! "0’ 1”” the fact that indulgence was shown him by the landlord on
3:26.,- 8 mor- .en' two previous occasions cannot be held to prevent the latter
4

nga forfeiture

0,. ajy'efh breach

_ _

_

,

from exerclsmg hIS legal rights on a fresh breach and can

celling the lease under the power secured to him by its
provisions.—Outenho v. Souza.—( l. Slolces’ Madras Reports,
1;. l5. )
Any J'I'i"t km"
If the tenant's lease be a joint one, any one of the joint
5‘" 0t" the “I”? of l‘essors after the expiry of the term of the lease can refuse
95:0, 521mg“ “we the lessee leave to remain in the tenancy.-—Madan Singh v.

'

Naipal Singh.—( 2. W. Reporter, Civil Rulings, 11. 290.)

The absence of a
If a tenant be only a tenant-at~will, the fact of his hav~
7”“ dOe‘M’PNW'” ing taken out no lease and paid nothing over and above the

ZZFI'I'H'ZZZZ'U-fmm revenue does not in any way affect the right of the landlord
‘ g ’ '
to eject him.-—Haria v. Bikhari.--( 3. Punjab Record, Case
No. 23.)

Te"”"' “'lm’l’md

When all of several co~sharers have allowed a tenant to

o’fnif‘l’m” f’f enter and occupy land, the latter cannot be ejected without
jn-iélom 7

z

p”)- the consent of all : but one or more co-sharers cannot allow

a stranger to occupy a portion of the joint estate without the
consent of the other co-sharers, unless they be authorized to
act on their behalf ; and if they do so allow him, the dissen

PUNJAX811”
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tient co-sbarers may sue and eject him.—Lahshman Prasad
v. Dabirleen.—( 3. North West Revenue Reporter, p. 4-6. )
If the landlord appoint an agent simply to receive the
rent, a notice of an intention to renew the lease made by the
lessee to such agent will not be binding on the lessor, unless
it be proved that the agent communicated the notice to the
agent in the time speciﬁed for notice being given to the lessor.
——Barnet v. Shinner.—( 2. W Reporter, Civil Rulings, p.
209. )
Where on the expiration of a lease, the lessee is allowed
to continue in possession as a yearly tenant, he does so on
the terms contained in the expired lease, so far as they are
consistent with a yearly holding—Saga]? v. Umaji.—-( 3.

Notice of renewal.

Tenant holding
over with permission
does so generally on
the terms of the er
pired lease.

Reid’s Bombay High Court Reports, Civil Appeals, p. 2. )
In M'achintosh v. Gopi illohan M'azumdar, the defendant
had rented the plaintiffs estate to sow indigo on, and having
held possession of the land after the expiry of his lease until
the crop was gathered, contended that as this kind of crop
did not ripen for some months after the lease ran out there
was an implied permission on the part of the landlord to
allow the tenant to hold over till it could be reaped. The
Court however held that no implication of consent could be
received where there had been every opportunity of obtain
ing a consent in express terms, and still less was this so,
when the landlord had expressly declared that the lease
would not be renewed, and that he should re-enter on its
expiry; the tenant should have protected himself when tak

A tenant holding
over against the con
sent of the landlord
is a mere trespasser.

ing the lease, and as he had neglected to do so he was not

warranted in sowing a crop, which he must have known
would not ripen until after the expiry of his lease. When a
tenant thus holds over without right, his use and occupation
of the land is a trespass, and he is liable, not for rent
as a tenant, but for damages as a trespasser; such damages
being measured by the proﬁt the landlord would have reaped
from the estate had he recovered possession at the right
time.—( 4. W. Reporter, Civil Rulings, p. 24.)
Where injury of a permanent nature is done to land in
the possession of a lessee by a third party, such as making
excavations for bricks, &c., a suit for damages against the
wrong-doer may be brought by the lessor.-—Dhirmani Dassi

v. Croft.—( 3. W. Reporter,

‘mull Cause Court References, p.

20. )

13.--There may be hereditary and non-here
ditary cultivators. The rent of the hereditary cul
tivator cannot be enhanced, within the term of settle

'When injury of a
permanent nature is

alone to land in the
occupation of a les
see, the lessor can

sue.
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'ment, beyond the ﬁxed sum or rate, nor can he be
ejected as long as he may contract to pay that rent.
At his death, his next male heir or heirs will succeed

to these privileges.

But he cannot, unless there

shall have been an express stipulation, bequeath or

transfer his rights, nor sub-let his holding. He may
also possess the privilege of cutting timber, digging
wells, and making gardens, but it is requisite that

the exercise of these privileges should have been
guaranteed at the settlement. If he should vacate
his land, all privileges cease, and cannot subse
quently be resumed without the consent of the
proprietor.
The law as laid down in this Clause has been recast and
modiﬁed by Act XXVIII of 1868, and the precedents relat

ing to the status of hereditary cultivators will be given under
the Sections of that Act.

The following ruling however seems rather to belong to
The landlord has
generally no right to this place. In Nihka v. Luhha, the plaintiff, who was the pro
enter on an heredi prietor of the land in the occupation of the defendant, as here
Iurg cultivator's es ditary cultivator, claimed a right to enter on it to felland carry
tate tofell timber.
away timber. The Chief Court found that the plaintiff had

not proved that the custom was in his favor, nor was the
right secured him by the wajih-al-arz. The only provision
regarding such trees was contained in para 16, which provid
ed that an hereditary cultivator, though at liberty to cut them
for the manufacture of the implements of husbandry and the
repair of his house, shall not be entitled to sell them to
others; but it by no means follows from this, that the

proprietor is entitled to cut and sell the trees without the
cultivator-'5 cOnaent; were the cultivator to default, these

trees would be an asset, or were he to abandon his holding
they Would revert with the possession of the land to the
pr0prietor, and the clause in the administration paper
secures this and prevents waste on the part of the cultivator.
The right of the proprietor to enter on the cultivator’s
cultivated land and cut down trees could not, however, be
presumed from such a provision, and in the absence of such,
and of proof of custom in his favour, the Chief Court declined

, to import into the relation of landlord and tenant the right
claimed.--( 2. Punjab Record, Case No. 95.) v

Fame ,,'¥,1E-143,‘2,F- l

rrnms m annmos TO BENT.

111.—A non-hereditary cultivator, or tenant at
will, cannot claim any of these privileges unless
they shall have been expressly guaranteed him.
But a timely and formal notice is necessary before
he can be ousted, or before his rent can be enhan

ced. And a written engagement is required to
support the demand of the landlord for the pay
ment of enhanced rent.
15.—-A.ny cultivator, having been illegally
ousted, may sue for damages, and if he be re
instated, the party who may have held possession
during the interim, may, on being removed, also

claim damages from the landlord.
16.—In joint undivided estates, any sharer
may cultivate land on the terms usually granted to
a cultivator.

17.--The out-going cultivator has no claim to
compensation for improvements in the absence of
express engagements.
For the present law regarding improvements by tenants
see Sections 37—41 Act XXVIII of 1868.

18.-The authorized sewaee, or extra items,

may be charged together with arrears of revenue,

but no item, except those ﬁxed at the settlement,
can be entered in the village expenses.
19.--The landlord cannot, without special

agreement, claim from the tenant any items in
addition to the rent.

20.-—The proprietary body cannot realize
bazaar collections, or any other dues, from the non

agricultural residents, except the house tax, or

657
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other police rates' demanded by Government, or
other items ﬁxed at the settlement.
This clause is based on Clause 1, Section 9 of Regula
tion VII of 1822, which is here given in extenso :—

REGULATION VII OF 1822.
Detailed investi
gations to be
'ose
enter! by co eclors
and other

See. IX.-—~ Clause First. It shall be the duty
of collectors, and other oiﬁcers exercising the

oﬂicers

making or revising
seltlemenll.

Proceedings to em
brace what particu
lars.

powers of collectors, on the occasion of making or

revising settlements of the land revenue, to unite,
with the adujstment of the assessment and the in
vestigation of the extent and produce of the lands,
the object of ascertaining and recording the fullest
possible information in regard to landed tenures,
the rights, interests, and privileges of the various
classes of the agricultural community. For this
purpose, their proceedings shall embrace the forma
tion of as accurate a record as possible of all local
usages connected with landed tenures, as full as
practicable a speciﬁcation of all persons enjoying
the possession and property of the soil, or vested

with any heritable or transferable interest in the
land, or the rents of it, care being taken to distin

guish the different modes of possession and pro
perty, and the real nature and extent of the in
terests held, more especially where several persons
may hold interests in the same subject-matter of
different kinds or degrees. This record shall, in
pattidari or bhyachara villages, or the like, in
clude an accurate register of all the co-parceners,
not merely the heads of divisions, such as the pat
tis, thokes, or behris, but also as far as possible

of every person who occupies land, disposes of its

Pamela CODE
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produce, or receives rent as proprietor, or as agent
for one or more proprietors holding land and dis~

posing of its produce, or receiving the rents of it in
common, with a detailed statement of the interior
arrangements adopted by the brotherhood, for the

distribution of the proﬁts derived from sources
common to the coparcenency where any such exist,

and for determining the share of the Government
jumma, and of the village expenses which each
parcener is to contribute, or the other modes in
which the engaging parcener or intermediate pat

tidars and behridars collect from the cultivators.
A record shall likewise be formed of the rates per
beegah of each description of land or kind of pro
duce demandable from the resident cultivators not

claiming any transferable property in the soil,
whether possessing the right of hereditary occu

pancy or not, and the respective shares of the
sudder malguzar, or other manager, and the culti
vator, in lands cultivated under kunkut, batai, or

similar engagements, with a distinct speciﬁcation
of all cesses or extra collections made by the mal
guzar, or village manager, or other. The names of
all the village putwaris and village watchmen
shall also be registered, with a statement of the
amount and nature of the allowance assigned them.

And all lakheraj tenures shall be carefully recorded,
with a speciﬁcation of the nature of the tenure.
The information collected on the above points shall

How far to be

bindingon the Courts

be so arranged and recorded as to admit of an im
mediate referenche ereafter by the Courts of Judica

ture; it being understood and declared that all
decisions on the demands of the zemindars shall

of Judicature.

VILLAGE CESSES'
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hereafter be regulated by the rates of rent, and
modes of payment avowed and ascertained at the
settlement, and recorded in the collector’s proceed
ings, until distinctly altered by mutual agreement,
What ceases or col
lections to be held
illegal.

or after full investigation in a regular suit: and all
cesses or collections. not avowed and sanctioned,
nor taken into account in ﬁxing the Government
jumma, shall be held illegal, and unauthorized,

unless now or hereafter specially sanctioned by
Government.
Where the settlement proceedings provide for the levy
of a cess in a village but it is not expressly stated what
Settlement oﬁice‘rs, parties are to receive it, or at what rate it is to be levied, the
the Civil Courts Civil Courts must decide these points by evidence as to
mustdeterm ine points
When ceases are
recognized by the

left undetermined re

custom, and the numbers who are to share in the due cannot

garding them in the
Settlement papers.

be determined by any considerations such as that the recog
nition of the rights of a large number would fritter away
the collections due under the cess.—Zabardast v. Mohammad

Baksh.—(4. Punjab Record, Case No. 50.)
In a suit to compel the sonars in the village of Choka
leeau to pay kamiana (a tax on menial residents) which
they resisted, asserting they had never paid it, the Chief
Court, after pointing out that sonars were not included
among the list of castes who were mentioned in the settle
ment papers as paying it, directed that an enquiry should be
made as to whether “ by immemorial custom in this village
goldsmiths had been regarded as “ kamin," and as such
have paid “ kamiana " in contradistinction to their share of
the ohaukidari tax merely ” ; the onus of proving the custom
' being on the plaintitfs.—Bhaggu v. I’ir Balts/t.—( 2. Punjab
Record, Case No. 36. )

Nature of proof
required in a suit to
levy a village cess.

Where the levy of attraﬁ had been provided for by the
Limitation when
the levy had been for village papers, but the proprietary body, by reason of scarcity
some years suspen and subsequent disputes as to their right to collect, had not
ded.
levied the cess for some years, the Chief Court held that the
only ground for considering such a right to be lost by
disuse would be that prolonged disuse leads in this case to
the presumption of abandonment; but that here that pre
sumption could not take place, as the circumstances atten (1
ing the disuse had been explained : the limitation law
therefore only prevented the recovery of old arrears, but did

not bar the levying the cess itself.—-Gulab Sing v. Bhuta—
(2. Punjab Record, Case No. 75. )

PEE?.'&§E,'¥1‘}“£93E'
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Haq lambardari is not recoverable from a muaﬁdar as
such, but if the muaﬁdar happen also to be a proprietor, he
must pay the due in proportion to his right of property.—
Hazari Lal! v. Salig Ram.--( 2. Punjab Record, Case No. 42.)
In a suit to levy a. cess, where the plaintiff relied on a
previous decision in his favor, the Calcutta Court, though
admitting that the judgment ought not to be impugned on
the ground of being an ex parie one, pointed out that “it does
not follow that because the defendant had been adjudged to
ay a particular cess or other demand in a particular year,
e should therefore be compellable to pay it for ever."—
Urjan Sahu v. Anand Singh.-—( 10. W. Reporter, Civil Rul
ings, p. 257. )
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Force of a previ
ous decree for a sum
due as a cess.

21.—The village servants cannot claim from
the proprietors any regular remuneration, nor the
proprietors from the village servants any service,
except ﬁxed at the settlement.
22.—Succession to, or partnership in, the lum
berdari, cannot be a matter for litigation in the
Civil Courts.
Under Clause 3 Section 10 Regulation VII of 1822 the
selection and appointment of lumberdars rests with Govern
ment, and the Civil Courts have therefore no jurisdiction to
entertain suits to determine the validity of orders by the
Revenue Authorities displacing or reinstating these head~
men.—Mahammarl Baksh v. Hassa.—( 4. Punjab Record, Case
No. 27. )

23.-—In villages adjoining rivers it is not un
usual for the holdings to be periodically re-allotted
by the community, in order that relief may be
given to distressed sharers, vvhose lands have been
swept away by the ﬂoods.
24t—When the ownership of land, thrown
up by the river, is contested by villages on the
opposite banks, the land is generally considered to
belong to that bank from which it is separated by
the shallowest of the two channels. But in this

Appointment of
lumberdars belong;
exclusively to G0
vernment.
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respect local customs will be followed whenever
they are ascertained to exist.
ﬁlluvion Law.

The law of alluvion for the Fort William Presidency,
except so far as it has been modiﬁed for Bengal Proper by
more recent legislation, is contained in Reg. No. XI of 1825,
and the Chief Court has expressed an opinion that the
Punjab Courts should, where the usage is doubtful, follow
the rules therein laid down, “ both because we are bound, to

act according to the spirit of the Regulations, and because
the rule therein laid down appears, on the whole, the most
equitable."-—( 2. Punjab Record, Case No. 53.). The Regula—
tion is therefore subjoined :—

REGULATION XI or 1825.

A REGULATION for declaring the Rules to be observed
in determining

Claims to

Lands

gained by

Alluvion, or by Dereliction of a River or the Sea :
PASSED by the Governor-General in Council, on
the 26th May, 1825.
Preamble.

I; IN consequence of the frequent changes
~which take place in the channel of the principal
rivers that intersect the provinces immediately sub
ject to the presidency of Fort William, and the

shifting bf the sands which lie in the beds of those
rivers, churs or small islands are often thrown up
by alluvion in the midst of the stream, or near one

of the banks, and large portions of land are carried
away by an encroachment of the river on one side,
Whilst accessions of land are at the same time, or

in subsequent years, gained by dereliction of the
water on 'the opposite side; similar instances of
alluvion, encroachment, and dcreliction also some

times occur on the sea-coast which borders the

southcrn and south-eastern limits of Bengal. The
lands gained from the rivers or sea by the means

PUNJAB _CIVIL
section XX
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above mentioned are a frequent source of conten
tion and aifray, and although the law and custom
of the country have established rules applicable to
such cases, these rules not being generally known,
the Courts of Justice have sometimes found it
difﬁcult to determine the rights of litigant parties
claiming churs or other lands gained in the manner
above described. The Court of Sudder Dewanny
Adawlut, with a view to ascertain the legal provi
sions of the Mahammadan and Hindu laws on this
subject, called for reports from their law ofﬁcers of
each persuasion, and on consideration of the reports
furnished by the law ofﬁcers in consequence, as
well as of the decisions which have been passed by
the Court of Sudder Dewanny Adawlut in cases
brought before them in appeal which involved the
rights of claimants to lands gained by alluvion, or
by dereliction of rivers or the sea, the Governor

General in Council has deemed it proper to enact
the following rules for the general information of
individuals as well as for the guidance of the Courts
of Judicature ; to be in force, as soon as promul

gated, throughout the whole of the provinces sub

ject to the presidency of Fort William.
II. Whenever any clear and deﬁnite usage of Claim: and dia
relative taallu
shekust pywust, respecting the disjunction and jun putes
vial landslo be deci
ded by immemorial
ction of land by the encroachment or recess of a and
deﬁnite usage
river, may have been immemorially established, for

determining the rights of the proprietors of two or
more contiguous estates divided by a river (such as
that the main channel of the river dividing the
estates shall be the constant boundary between
them, whatever changes may take place in the

when such shall ‘be
clearly recognized
and established.

564. ALLUVION LAW—~REGULATION xx or 1825. |_ PUNchBcggykfooe.

course of the river, by encroachment on one side
and accession on the other), the us age so established

shall govern the decision of all claims and disputes
relative to alluvial land between the parties whose
estates may be liable to such usage.
Instance of a com
mon rirerain custom

in the Punjab.

In Prinsep’s History of the Punjab, Vol. 1., p. 153, the
following passage occurs respecting Punjab riverain law:—
“ Claims to islands in a river ﬂowing between two manors,
and to alluvions, are determined by what is called the
“ kuohmuch,” or “kishti bmma," which practice or rule

assigns the land to the proprietor of the bank or main upon
which the alluvion is thrown, and from which the water has
receded. If the island be formed in the centre of the river,

and there be depth of water on each side of it suﬂicient for

'boats to ply, in this case it becomes the joint property of
the Chiefs on both banks.

This custom, which obtains in

the Sikh States, with regard to alluvion is universal in India,

wherever lands are liable to such accident by an alteration
in the course of riversv In the case of lands cast by the
change of the stream from one side of the river to the
other, though one chief gains and another loses, yet it is
customary to preserve the rights of the zemindar, if he
consent to cultivate the lands.”
Custom must be
proved by the party
alleging it.

The party who asserts the existence of a local custom
of shikast paiwast must prove the custom, and proof that the
custom alleged prevails on another river is no evidence that
it prevails where the disputed land is situate. The language
of the Regulation implies that the custom to be proved is a
local custom—Rat Mani]: Chand v. Madhoram.—( 3. Bengal
Law Reports, Privy Council Cases, 1). 5.)

A custom may be
abrogated by a con
tract between the
parties concerned.

Although a custom can be abrogated by contract, yet
it is essential that this agreement shall be between the
parties interested and the fact of the majority of the pro
prietors of anumber of adjacent villages having met and
agreed to disregard the old river custom of the locality in
the settlement of alluvion questions for the future, would
not warrant the Courts in ignoring that custom in deciding
a claim between two villages, neither of which had taken
part in the compact: since to hold otherwise would in plain
words be to assert a right for the proprietors of one village
to legilate for those of another.—Sodha v. Fatah Khan.—
(4. Punjab Record, Case No. 56.)

Where

no such

local wage may be
established,
the

III. Where there may be no local usage of
the nature referred to in the preceding section, the
i'
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general rules declared in the following section shall
lolbeddefaideg
7" 88 00 re
be applied to the determination of all claims and in ti "'8 following
.
.
.
_
disputes
relative
to lands gamed
by alluvmn
or by se c m.
dereliction either of a river or the sea.

IV. First.

When land may be gained by
.

_

Lamb gained by
gradual

accession

gradual accession, whether from the recess of a from the recess "fa
.

.

.

.

river or the sea, to

r1ver or of the sea, it shall be considered an more be considered an i"

ment to the tenure of the person to whose land or Z9521 align";
estate it is thus annexed, whether such land or
a my
estate be held immediately from Government by a
zemindar or other superior landholder, or as a.
subordinate tenure, by any description of under
tenant whatever. Provided that the inc/rement of
land thus obtained shall not entitle the person in
possession of the estate or tenure to which the land
may be annexed, to a right of property or perma
nent interest therein beyond that possessed by him
in the estate or tenure to which the land may be
annexed, and shall not in any case be understood
to exempt the holder of it from the payment to
Government of any assessment for the public re

venue to which it may be liable under the provisions
of Regulation II. 1819, or of any other Regulation
in force. Nor if annexed to a subordinate tenure
held under a superior landholder, shall the under
tenant, whether a khudkasht ryot, holding a
mourusi istimrari tenure at a ﬁxed rate of rent
per bigah, or any other description of under-tenant
liable by his engagements, or by established usage,
to an increase of rent for the land annexed to his
tenure by alluvion, be considered exempt from the
payment of any increase of rent to which he may
be justly liable.

Prom“
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Dryinition of gra-

‘1““1 “cw-“‘0”

“ Gradual accession ” is thus deﬁned in the Civil law,

from which the rule of the Regulation is borrowed: “ Est
autem alluvio tncrementum tatens ; per alluvionem autem id
videtur adjici, quod ita panlatim adjioitur ut intelligere non possis
quantum qnoquo memento temporis adjiciatur.”

Them-y of the al“ The re-forming of land in a navigable river, the owner
’“vw” lawship of the soil of which is not in the riparian proprietors of
its banks, after a considerable interval and frequent ﬂoods,
is not prtnuifaoie to be ascribed to a loss from any particu
lar portion of territory, nor is the land which has been
removed by a sudden avulsion reclaimable, unless the cir

cumstances supply evidence of identity. This re-formed land
is not ascribed to avulsion, and several years elapsed between
the loss of the plaintiffs land and the appearance of this
chur. The title by accretion to a new formation generally
is not founded on equity of compensation, but on a gradual
accretion by adherence to some particular land which may
be termed the nucleus of accretion. The land gained will
then follow the title to that portion to which it adheres.
It is obvious, therefore, that such a title is not established
by mere proof of general inclusive boundaries of land, at a
time long preceding the actual formation of the chur, since

the lands that have such a ﬂuctuating boundary, as a tidal
river, and which are themselves subject to loss and gain of
quantity by acts independent of the owner's concurrence, and
which may pass from side to side of the river boundary,
have not the ordinary element of ﬁxedness, which belongs to
immoveable estate, in the common course of things. A
detached cliur, independent of usage, in such a stream,

would belong to neither riparian proprietor ; and the circum
stance that it was subtended by the land of one, would not

be enough to entitle him to it."—-Ekmvri Stnyh v. Hira Lat!
Seal.—-( 2. Bengal Law Reports, Privy Council Cases, p, 4,)

See this precedent followed by the Lahore Court in 4.
Punjab Record, Case No. 72.
Idenliﬁcaﬁon
allusion.

of

Where land is carried away gradually, year by year,
and no buildings, trees or pillars are left by which it can

be identiﬁed, the new land subsequently formed, being
incapable of identiﬁcation from its physical features, must be

regarded as an increment to the tenure of the person to
whose estate it is thus annexed,* and the fact that a laying
down of the survey boundaries might place it within the
border of another estate is no reason for so assigning it.—
"‘ Ifa portion ofa village be cut off by the stream, so as to be on the
opposite side of the river from the main village, any alluvial soil thrown up
between this detached portion and the main stream will appertain to it, and
not to the adjacent entire village which originally alone formed that bank

of the river until the stream cut off a portion of the one on the opposite side.
—.Nurdin v. latch Ali—( 4. Punjab Record, Can No. 65.)

“massivesm ]
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C'hungar v. Bahadur Singh.—( 3. Punjab Record, Case No,

47.)
“ We think, on the true construction of Regulation No.

The ownership of

XI of 1825,” observed the Court in Maseglc v. Hedger, “that

alluvion does not
depend on identity of
site.

lands gained by the gradual recession of a river, and added

by the operation of nature to the tenure of A, must be held
to be the property of A, although it be also established by
evidence that this land has re-formed on a site which was
formerly part of the property of B. If it should be proved on
the evidence that the river ﬂowed ever the original site, and
receding left the new formation and a fordable channel
between it and the defendant’s mouzah, the defendant in

our opinion was justiﬁed in re-taking possession of the
newly formed land on the old site, and he is not to be
deprived of that possession because the river should be
either fordable on the plaintiff's side, or have become wholly

dried up.”—( Satherland‘s Civil Rulings, for June 1864-, p.
306.) So again, in Kallimani Dassi v. Rani Manamohini Dabi
a Full Bench of the Calcutta Court held that under this
clause “ what is added by gradual accession must in all eases
be considered an increment to the old estate without regard
to the site of the increment. Whether the new land he a
re-formation on an old site, or whether it be formed where

no land ever previously existed, its ownership is determined,
when the ownership of the adjacent land to which it has by
imperceptible degrees accreted is ascertained. If therefore
in the present case, the ownership of the adjacent land have
been duly ascertained to be in the defendant, and the newly

formed land is found to have been gradually gained from the
river by accession to the defendant’s adjacent land, we think
that the plaintiff cannot lay claim to any portion of the latter
by shewing that it occupies the site of his village." The
Court, in a later portion of their judgment, carefully disting
uished this case in which no recognition of the land was
possible and the plaintiﬂ' relied only on identity of site, from
cases of mere submersion or inundation, as governed by the
Privy Council decision in Mussumal Imam Bandi v. Har
Gabind Ghose, given below.—( 3. W. Reporter, Civil Rulings,
p. 51. ) See too, p. 68 of the same Reports; Vol. 6. Civil
Rulings, pp. 4-0, 249; Vol. 8. Civil Rulings, pp. 164, 206; and

Vol. 9. Civil Rulings, p. 312. There may however be a
local custom assigning newly recovered land to the original
owner of the site, and such a custom appears to exist on
some parts of the banks of the Chenab.—(4. Pum'ab Record,
(Jase No. 72. )
This Regulation does not recognize the principle of Alluvion is not
dividing and apportioning alluvion among parties according dislributable accord
to their previous losses by diluviation.—Kali Chandra ing to previous lease:
Chowdhrg v. Manikarnika Chowdhrain.-—( Sutherland’s Civil from diluvialion.
Rulings, for April 1864, p. 149.)
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Land does not
change ownership by
being submerged.

Where land is inundated, and remains covered with
water for some years, but ultimately again appears above
the water, the party who was the owner of the land before
the inundation remains the owner while the land is covered
with water, and also again when it has become dry—Mus
sumat Imam Bandi and Wajid Ali Khan v. Har Gobind Ghose.
—( Sutherland’s Privy Council Judgments, p. 208. ) This case

was distinguished b the Chief Court in 4. Puniab Record, p.
191, as one of over ow and recess of the stream, and not
as one of diluvion in the common Indian sense.
The Regulation
does not apply to
waste lands rendered
culturable by inun
dation.

So in Ramjiawan Rai v. Dip Narayan Rai, :1. Full
Bench of the Agra Court ruled that this clause applies only
to lands gained by alluvion either gradually or suddenly,
and not to waste lands subject to inundation, and in one
year rendered culturable by adeposit of earth from the
action of the river.-—-( North West High Court Full Bench
Rulings of March 6th, 1867. )

A piece of land in the bed of a. navigable stream which
in the dry season only is left exposed, and is submerged
longs to the bad of with the annual rise of the river, is not an accretion in such
the stream.
a sense as to become the private property of the riparian
proprietor. Till the land rises beyond ordinary high-water
mark in such a way as to become ﬁt for cultivation it is
part of the river bed, and as such public property. And
when it does so rise as to become private property,
the public will still be entitled to the same access
to the river which was enjoyed before the new land
was formed on the bank.*—Maharani Udhirani Narayan
Kumari v. The Nawab Nazim of Bengal—(4. W. Reporter,
Civil Rulings, p. 41. )
Basing their judgment on the Roman lawlL on the point,
Right of owner
ahi in theabandoned the Calcutta Court, in Grey v. Anund Mohun Moitro, laid it
Land dry only at
low water still be

be' of a stream.
" Riparum quoque uxus publicus est juria gentium sicut ipsius ﬂuninie.
Itoque naoem ad ea: ndplioare,funes arboribua ibi natis religare, onus aligned
in his repairers ruilibet Iiberum est sicut per ipmmﬂumen nanigars ; sed pro
prietoa carom iIlorum est quorum pradiis h¢rent : qua de causa arbor-e0 guoque
in iisdem natrz eorumdem evmt.—( Inst. II. 1, 4. )

f Qnod si noturali alveo in universum derilicto, alia parte ﬂuere raperit,
prior quidem alveus eorum est qui props ripam ejue pradia posxident, pro
modo ecilicet latitudinie cujusgue ayri, qua! latitude props ripam sit. For":
autem alveus qjue juris arse imripit oujus et ipcumﬂumen, id est publicise. Quad
si post aliquool tempu: ad priorem all-eum reversumfueritﬂumen, rurme norul
alveuc eorum ease incipit qm' prope ripam efue prmdia ponident.—( Inst. II.
1. 23. ) Mr. Landars adds to this the following note. " lt might happen that

the soil over which the river ﬂowed was known to have belonged to a dif—
ferent person and not to the owners of the adjacent banks. It the river
changed its channel and left the soil dry, to whom was the recovered land to
belong, could its original owner claim it, or was the presumption of law so

ﬁxed in favor of the owners of the adjacent banks that nothing was admitted
to rebut it. Cains says that strict law was ninst the original owner, but
adds oi: at at id oblineat."—( Dig, salt. 1. 7%) ,- equity would hardly allow
such strictness to prevail in all cases.
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down that if a river simply change its course, and there be
nothing to modify the conclusion which the Court ought to
draw from that simple fact, the old dry course of the river
must be taken to have become private property. And as
incident to and part of the same, the owner of the soil is

entitled to all ponds or gulfs in which water remains, to the
exclusion of any person who may have rented the ﬁshery
from Government when the public river ran there.—( Suther
land‘s Civil Rulings, for March 1864,11. 708.) So where a.
stream forsook the bed of a canal in which it had previously
ﬂowed, the dry bed was held to appertain to the estate in

which the canal had been included.—( 10. W. Reporter, Civil
Rulings, p. 68. )
When the stream between the new land and the plain
tiﬂ's estate is an unfordable one, the plaintiff cannot obtain
a declaration that the land is an accretion to his holding,
although he may have been for long in possession of it.—
Nobin Kishor Roy v. Jogesh Prakash Ganguli.—( 10. W. Re
porter, Civil Rulings. p. 272.) See also Vol. 5. Civil Rulings,
p. 140;

The stream be
tween the new land

and the bank must be
fordable.

Vol. 6. Civil Rulings, p. 123; and Vol. 7. Civil Rul

ings, p. 513, where with reference to the language of Clause
3, proof that the intermediate channel was fordable was held
to be a vital point, and, in the absence of any admission by
the opposite side, one which it was absolutely necessary for
the claimant to establish, even if it were not formally put
in issue by the Court.
In the absence of any custom to the contrary, under

Land may legally
ea:

Clause 1 Section 4 Regulation XI of 1825, alluvial land accrete to an
formed in front of an old muaﬁ holding, which had been muaﬁ holding.
resumed and settled with the ex-muaﬁdar, becomes an incre

ment to that holding.—Fazulddin v. Mussumat Imtiazunnissa.
-( 4. North West High Court Reports, 1). 152.)
“ Alluvial acquisitions are often doubtful in their origin :
A defendant in
they must depend much on oral testimony, which time is possession of alluvi
on can demand strict
constantly destroying or impairing, and it is often hard to proof
of title from
say who is the person to whom the law would ascribe the a plaintilﬂ‘.
legal ownership of them. The mere cultivation of them,
like that of waste or jungle lands, carries with it no priméi
facie character of usurpation or wrong. An undisputed
possession and cultivation, even though for a few years only,
would the more readily induce a purchase, and a purchaser
bom’i ﬁde and without notice might, with perfect honesty, and
even with the favorable construction by a Court of Justice of
his acts, defend his possession by insisting on strict legal
proof of an adverse title."—Ekowri Singh v. Him Lall Seal.
—( 2. Bengal Law Reports, Privy Council Cases, p. 4. ) But
if the plaintiﬁ' succeed in showing a title, he will be entitled

to recover mesne proﬁts from the date of the institution of
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the suit, when he put forward his claim and the defendant
knowingly refused to recognize it.—( 6. W. Reporter, Civil
Rulings, p. 76. ) In Mahtab v. Hira the Chief Court held
that when a party, either from the heaviness of the assess
ment or other cause refuses to take possession of alluvion to
which he is entitled, to engage for its revenue, or in short to

Instance of a claim
not coming under the
law of alluvion at
all.

have anything to do with it, and by reason of his refusal the
defendants are induced to bring the land under cultivation
and improve it, the former owner will not be entitled after a
lapse of several years, though less than twelve, to come for
ward and assert his former title, but will be estopped from
doing so by his own acts, which have led to the defendants
expending labour and expense on the property.—-( 3. Pmy'ab
Record, Case No. 115. )
.
Care however must be taken in ascertaining whether
the case he one coming under the alluvion law at all. If
the claiming village or proprietor have an estate with a de
ﬁned boundary on the high ground, not extending into the
low valley in which the Punjabi rivers usually ﬂow, changing
from side to side, but leaving the high banks unaffected.
then the accident of the river having worked its way close
to the permanent bank on the top of which the plaintifs
boundary runs, and subsequently receded leaving new land
between such bank and its present bed, will be no reason for
assigning the alluvion to the plaintiff, whose estate is shown
to have never reached into the alluvial valley—Mallick
Sahara v. Ghulam Illahammad.--( 4. Punjab Record, Case No.
23. ) But unless the principle of this ruling be warranted
by the custom of the particular river in question, and there
fore come under Section 2 of the Act, does it not clash with

the ﬁrst Clause of Section 4, which certainly appears to con
template the possibility of cases in which the changes are
all by way of increase?
Whena river by
a sudden change of
its course may break
through and intersect
an estate, the land:
so separated being
clearly recognized,
shall remain the pro
perty of the original
0101187.

Second. The above rule shall not be considered
applicable to cases in which a river, by a sudden

change of its course, may break through and in
tersect an estate, without any gradual encroach
ment, or may by the violence of stream separate a

considerable piece of land from one estate, and join
it to another estate, without destroying the identity,

and preventing the recognition of the land so re
moved.

In such cases the land, on being clearly

recognized, shall remain the property of its original
owner.
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Third. When a chur, 0r island, may be thrown "I C'hura

up in a large navigable river (the bed of which is
not the property of an individual), or in the sea,
and the channel of the river, or sea, between such

or islands
rown up in a large
and navigable river
(the channel between
the island and the
shore not beingford
able), to be at the dis
posal ofGovernment.

island and the shore may not be fordable, it shall,

according to established usage, be at the disposal
of Government. But if the channel between such
island and the shore be fordable at any season of
the year, it shall be considered an accession to the

Bu!
fordable,
to whom they shall
be long.

land, tenure, or tenures, of the person or persons

whose estate or estates may be most contiguous to

it, subject to the several provisions speciﬁed in the
ﬁrst clause of this section, with respect to incre

ment of land by gradual accession.
When the new land is an accretion to a chur, the owner

Accretion-s to chars.

ship of the char decides who is the owner of the accretion
to the chur, and it is immaterial whether the channel
between the main land and the chur be fordable or not.*
Kali Nath Roy v. Laurie—( 3. W. Reporter, Civil Rulings,
p. 122 ) ; or if the gradual accessions result in the aggregate
in prolonging the chur in front of estates on the river bank
not belonging to the owner of the chur.--( Vol. 9. Civil
Rulings, p. 402. )
If the Government do not take possession of an island
which is thrown up in the deep stream of a public river for
a year or so, and during that time the channel between the
island and the adjoining land become fordable, the right of
Government to dispose of it will cease, and it becomes an
increment to the tenure of the person holding the land most

Islands not claim
ed by Government.

contiguous to it, and the person in possession of the conti

guous land would have the same interest, and the same
interest only, in the accretion as he had in the land to which
it became an increment.—Kawar Paresh Narayan Roy v.
Watson and Co.-—( 5. W. Reporter, Civil Rulings, p. 283. )
So if land come up as an island in a deep stream and
be taken possession of by aparty under a bad title, the
Government asserting no claim, and subsequently by the

drying up of the intermediate channel, the plaintiff claim it
' Although this case was decided under the Bengal Act (Act IX of
1847 ) the principle seems applicable to the present Regulation.

The abstinence
of Government in
claiming an island
does not give a tres
passer a title against
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a party with a good

subse uenllg acquir
ed tit e.

Fordable channels.

as an accretion to his adjacent estate ; since under the cir
cumstances it would have become his property had the other
party not taken possession of it, the fact of the latter’s tak
ing possession without title cannot alter the plaintiff’s right.
—ll[ohini Mohun Dass v. Juggobandhu Bose.—( 9. TV. Rrrporm
ter, Civil Rulings, p. 812, reversing a decision given in Vol. 7.
Civil Rulings, p. 103.)
If the channel between the island and the bank be
fordable at any point, the owner of the land to which the
chur adjoins has aprimiifacie title to it under the latter
part of this Clause—Wise v. Amirunnissa Kbatun.-—( 2. TV.
Reporter, Civil Rulings, p. 34.) See also Vol. 5. Civil Rul—
ing, p. 283. But a stream which can only be crossed by
going breast-deep in a zigzag direction over the higher
lumps of land, which may be at the bottom of the bed of the
river. and that only in the dry season, cannot be held to be
fordable. especially if on the other side there be a stream
with shallow water.-—( 3. W. Reporter, Civil Rulings, p. 95. )

Interpretation of i

_

.

The Calcutta Court, in Ghulam Ali v. Gopal Lall Tagore,
the word“
contiguous."

“mos! thus interpreted the words “most contiguous’ occurring

towards the end of this Clause. “ We think this somewhat
vague phrase is intended to comprise only the estate or
estates with which the char comes into contact, so to speak.
along the length of the fordable part of the channel. It
does not embrace estates which may be on the river bank
opposite some portion of the chur, but with an unfordable
channel lying immediately between them and the chur. The
Regulation is silent as to how the chur is to be partitioned
between the estates in the event of its being an accession to
more than one at once; but no difficulty on this account
arises here, because the Lower Appellate Court has found as
a fact that. when the annexation to the river bank took
place, the fordability of the channel did not extend beyond
the defendant’s frontage; consequently, with the interpreta—
tion just given to the Regulation, the whole chur there
became an accession to the defendant's land and part of his
tenure. If this be so, no portion of it would afterwards
cease to belong to him, merely by reason of the deep water
between it and (say) the plaintiff’s estate becoming ford
able. The silting up of the channel could not have the
eﬂ'ect of transferring the ownership from one person to the
0ther.”—-( 9. W. Reporter, Civil Rulings, p. 401.) See also
Sutherlan/l's Civil Rulings, for June 1864, p. 302.
'

Claims to chars,
d'c. thrown

up

termined.

Fourth.

In small and shallow rivers, the beds

in

small and shallow
rivers, how to be de

of which, with the jalkar right of ﬁshery, may have
been heretofore recognized as the property of in
dividuals, any sand-bank, or chur, that may be
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thrown up, shall, as hitherto, belong to the pro
prietor of the bed of the river, subject to the previ

sions stated in the ﬁrst clause of the present section.
In ZlIirza Sazfullah v. B/tattan, the plaintiff contended
that the words “ subject to the provisions stated in the ﬁrst
Clause of the present Section” signiﬁed that banks or churs
in shallow streams, the beds of which were private property,
belonged to the estate to which they joined : the Court how
ever rejected this contention, remarking that “it is clear
from reading the latter part of the Section in question in
conjunction with Clause 4, that these words do not apply
to the formation or position of the newly accreted lands, but
to the owner’s right in them, in relation to the Government

Construction of
the fourth Clause.

after they are formed; in fact, any other explanation would

result in the contradiction that Clause 4 Section 4 of the
Regulation would in one and the same sentence declare that
the owner of the bed of a shallow river had right to sell sand~
banks and churs thrown up in it, and that the same sand

banks and churs belonged not to him but to the riparian
proprietor to whose estate they were joined."—( 10. W. Re
porter, Civil Rulings, p. 68. )
If in such a stream as that contemplated by this Clause
the ﬁshing rights belong to a different person from the owner
of the bed of the stream, this peculiarity will have no effect
in taking the right to newly formed lands out of the provi
sions of this Clause, but the owner of the bed will be the
proprietor of the alluvion in or by the stream.-( 4. W. Re
porter, Uivil Rulings, p. 54. )

Fifth.

In all other cases, viz. in all cases of

The jalhar right:
belonging to a stran
ger does not diminish
the title of the owner
of the river bed to
newly formed land.

claims and disputes respecting land gained by allu

Disputes relative
to lands gained by
allusion or by de
reliction of ariver

vion, or by dereliction of a river, or the sea, which

01' the sea, not pro

are not speciﬁcally provided for by the rules contain
ed in this Regulation, the Courts of Justice, in decid
ing upon such claims and disputes, shall be guided
by the best evidence they may be able to obtain of
established local usage, if there be any applicable
to the case, or if not, by general principles of equity
and justice.
In claims for alluvion, in which the contention between

vided for by the pro
visions of the present
Regulation, how to
be adjusted.

the parties involves a question as to what district the dis

.ﬁlrisdiction of the
Courts must be ﬁrst

putedland may be situated in, both the Courts of ﬁrst

adjudicated on.
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instance and the Appellate ones must ﬁrst distinctly try whe
ther the land is, according to Section 14 Act VIII of 1859,
included within the local jurisdiction of the Court wherein
it was instituted or not, and if it be not the plaint should be
returned to the plaintiff to reﬁle.—Rani Sumo Mag/i v. Durga
Mani Dassi.—( 10. W. Reporter, Oizn'l Rulings, p. 335.)

For the law of limitation in these suits, see Tremlelt'a
Limitation Law, 13. 37. )
Encroachment-r on
Imls of navigable
rivers and other
obstruction: to their
free
navirration
pra
hibiled.
O

V. Nothing in this Regulation shall be con
strued to justify any encroachments by individuals
on the beds or channels of navigable rivers, or to
prevent zillah and city magistrates, or any other
oﬂicers of Government, who may be duly empowered
for that purpose, from removing obstacles which
appear to interfere with the safe and customary
navigation of such rivers, or which shall in any
respects obstruct the passage of boats by tracking
on the banks of such rivers, or otherwise.

CHAPTER XXI.
PART II.
Act No. XXVIII of 1868.

An Act to deﬁne and amend the law relating to
the tenancy of land in the Punjab.
IVhereas it is expedient to deﬁne and amend

Preamble.

the law relating to certain matters connected with

the tenancy of land in the Punjab; It is hereby
enacted as follows :
CHAPTER I.
PRELIMINARY.

I.

This Act may be called “ The Punjab

Short title.
Extent of Act.

Tenancy Act, 1868,” and shall extend only to the

territories for the time being under the government
of the Lieutenant Governor of the Punjab.
II. Nothing contained in this Act shall affect
the operation of any decree of Court under which
a tenant holds or of any agreement between a land

Saving of decree:,
and of agreements
between landlord and
tenants.

lord and a tenant, when such agreement is in writ

ing or recorded by the proper ofﬁcer in the record
of a regular settlement sanctioned by the Local
Government.
All entries in. such record in .
matters comprised in chapters III, IV,
of this Act shall, when attested by
ofﬁcer, be deemed to be agreements
meaning of this section.

respect of
V and VI
the proper
within the

III. In this Act, unless there be something
repugnant in the subject or context—

Inlerpretalion
clause.
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“ Land."

“ Rent."

“ Arrear of rent."
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“Land” means immoveable property for the
time being subject to a settlement, whether regular
or summary, of land-revenue ;
“Rent” means whatever is payable by an
Occupant of land on account of the use or occupa
tion thereof.
Any instalment of rent which is not paid on
or before the day when the same becomes due,
whether under a written agreement or according
to law or local usage, shall be deemed to be, for the
purposes of this Act, an arrear of rent;

“ Tenant."

“Tenant” means any occupant of land liable
to_pay rent therefor, but does not include an under
proprietor ;
For a deﬁnition of under-proprietors and their status
see the end of this Chapter of the Act.

"landlord."

“ Grand-father,"
and
“ grand-uncle.”

“ uncle,"

“Landlord” means any person entitled to
receive rent payable by a tenant;
“Grand-father” includes the father of an adop
tive father, “uncle” the brother of an adoptive
father, and “grand-uncle” the adoptive father of
an uncle;

“ Representative.“

“Representative” means an heir or any other
person taking by operation of law or by will a
beneﬁcial interest in the property of a; deceased
person.
IV.

Repeal of Finan
cial Circular No. 33
of 1860.

The Book Circular of the Financial Com

missioner of the Punjab, No. 33 of 1860, is hereby
repealed.

‘ Under-proprietors.

.

-

The following account of the status of the sub-proprie
tor is taken from Mr. ('vsl's Revenue Manual, pp. 33 and
34. After pointing out that proprietors of this class are
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found in districts far- separated from each other, and that

however their position may clash with certain theories
regarding the village system, it is a reality notwithstanding,
he continues—“ The feature of their status is that they are
actual owners of their own cultivated ﬁelds, with power of

transfer by sale, gift or mortgage; but they have no claim
to manorial rights, or to the common land, or to pre-emption,
and only in very exceptional cases to the post of village
head-man. Among them we ﬁnd—
1. Descendants on the female side from the original

locators of the village, who received a small plot of land as
a marriage portion.
II. Descendants of those who assisted in the location
of the village. but, not being of the same caste or tribe as
the locators, were not admitted to the village community.
III. Cultivators who have not only asserted by pre
scription a right of occupancy, but, by lapse of time, or by ,

permission, have freed themselves absolutely and for ever
frOm paying rent.
1V. Owners of plots of land the revenue of which was
assigned to their own use by the Native Governments, but

which has been resumed by the British Government, leaving
them the indulgence of a lease at reduced and ﬁxed rates.
V. Purchasers of plots of land for houses, gardens,
manufactories, &c.

_ VI.
ries.
_

VII.

Purchasers of waste lands within village bounda—
Cultivators who were once tenants, but who by

private purchase or auction sale have converted their
occupancy into ownership.

VIII.

Parties who have purchased heritable and

transferable rights in the village without becoming members
of the proprietary community.
IX. Parties who have been placed in possession of
ownerless lands by a. grant of Government.
This claSs can locate cultivator-s, but if they should
themselves fall into arrears of their quota of the Government
revenue, the village head-men can institute a. summary suit,
at once attach the holding, and collect from the cultivators ;

and as this intermediate tenure is transferable and heritable,

he can bring it to sale by a summary decree ; and there will
be no hesitation in selling it on the part of the authorities,
as the same political reasons which restrain the ejectment
of the landowners of villages do not apply to them * * * *

The rights of the sub-proprietor are not terminable and
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must be sold, while that of the tenant is cancelled in the
ei'ent of balances. At ﬁrst sight the agricultural inhabitants
of a village seem to be all possessed of the same rights ; and
if during the summary settlement they all paid revenue to
Government in the

same mode, no practical diﬁ'erence

existed: but on closer scrutiny, those whose ancestors
located the village will be distinguished from the mere
tenant, and there will often be found a class like the one
now described, which possess some of the characteristics

of both."

CHAPTER II.
OF Rien'rs or OCCUPANCY.
Tenants

having

V.

Every tenant who—

right qf occupancy.

(1) has heretofore paid no rent and rendered
no service, in respect of the land occupied by him,
to the proprietor thereof for the time being, beyond
the amount of land-revenue and village-cesses for
the time being chargeable thereon, and whose
father and grand-father, uncle and grand-uncle

occupying the same land, have paid no rent and
rendered no service in respect thereof to such pro
prietor, beyond the amount aforesaid;
(2) or who has involuntarily parted or shall
involuntarily part with proprietary rights in any
land otherwise than by forfeiture to Government ;
and who has continuously occupied or shall con
tinuously occupy such land or any part thereof from
the time of such parting;
(3) or who is, at the date of the passing of
this Act, the representative of a person who settled
as a cultivator in the village in which the land
occupied by such tenant is situate along with the
founders of the village ;
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(41) or who is or has been jagirdz'tr of the
village or any part of the village in which the land
occupied by him as tenant is situate, and who has
continuously occupied such land for not less than
twenty years—
shall be deemed to have a right of occupancy
in the land so occupied.
In Shadi v. Ary'un the Chief Court held that the fact of
the plaintiffs claiming to be proprietors of certain lands
brought their status in regard to the disputed property
before the Court, and therefore there was nothing incorrect
in the Court ﬁnding that though the claim to the proprie
tary title must be dismissed, they were entitled to the rights
of hereditary cultivators.——( 3. l’uzy'ab Record, Case No. 55. )
See too Vol. 2. Case No. 81. But where the plaintiff is
already recorded as an hereditary cultivator, and sues to
establish that this entry is erroneous, and that he is in
reality a proprietor, it is not competent to the Courts under
colour of trying this suit to reduce the plaintiff’s status below
that with which he began the litigation.—ltamzani v. Aziz.(3. ng'ab Record, Case No. 102. )

A party claiming
to be u proprietor
may obtain a decree
awarding llim a
lower status.

Where a landlord sues to eject tenants who, he asserts,
When the correct
are truly tenants-at-will, as they are described in the settle ness of the settlement
entry is impugned,
ment record, it is an error to attribute a greater effect to possession
should be
the settlement entry than should be attached to it. “ The looked to.
allegation is that the entry is wrong, and in trying that
question nothing can be argued from the existence of the
entry, while on the other hand possession for a long period
after the settlement, and payment at revenue rates, supply
an element in the case from which a presumption may arise
and give effect to a possession anterior to the settlement,
which would indicate error in the record."—Sawant v. Amar
Singk.—( 4-. .Pwy'ab Record, Case No. 70. )
Where it appeared that the tenants came to the village
along with the proprietors, and had occupied land in it for
several generations, that the extent of this land had increased
from time to time as the proprietary community extended
their cultivation and reclaimed the waste, but that they had

always had uninterrupted possession of all the land they
reclaimed, that for a long time they had paid at proprietors'
rates, and that when the cultivators’ rates were raised to

9 annas 4 pie and upwards they were only assessed by the
proprietors at 7t annas per beegah, and that one of the
village head-men had accepted a mortgage of their land, the

Criteria of the
status of hereditary
cultivate".
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Chief Court held that the settlement record must be incor
rect, and that the plaintiffs were entitled to the status of

hereditary cultivators. The fact of the plaintiffs being
Lohars and kamins of another village was held not to affect
the case.—Sukhirmn v. Amara—(4. Pun/ab Record, Case

No. as.)
The Cnurls cannot
invent tenures not re

mguized by law or
custom.

In adjudicating on the status of a cultivator the Courts
cannot invent tenures recognized neither by the law or
custom of the country, but must determine the class of
proprietor or tenant to which the plaintiﬁ" belongs, and thenh
his rights, whether as regards ejectment, the enhancement
of rent, or the cutting down of trees, must be regulated by

the law and custom applicable to that tenure for the time
being—Chajju v. Maluvali.-—( 3. ng'ab Record, Case
No. 33. )
Usual feature: of
an hereditary culti
vator"; tenure.

The following are among the rights which by local
custom cultivators with occupancy rights usually enjoy, as
given by Mr. Oust in his Revenue Manual, pp. 40—45. in
any disputed case however reference would have to be made
to the special custom of the village or locality, as set forth
in the administration paper, or elsewhere.

The cultivator

with occupancy rights isentitled to collect dry wood, dry
grass and reeds for his own use ; he also has a right to the
use of the manure or refuse of his own house, but has no

claims to that of the nou-agriculturist residents, nor can he
remove it beyond the conﬁnes of the village without leave of
the proprietors. He has no power to sell his residence in.
the village without giving the pre-emption to the landowner,
and if abandoned, rooﬂess and doorless, for one whole agri
cultural year, the site lapses to the landowners; the materials
unless it be wood grown in~the village (? ) may be removed
by the tenant. Forfeiture of the right of occupancy of the
ﬁelds does not entail forfeiture of the residence, or threshing
ﬂoors, or other wricultural conveniences. Arable lands
cannot be used for other than ordinary agricultural purposes,
consistent with good farming, tanneries, brick-kilns, salt
petre pans, kankar pits, must not be started without leave
of the landowner, nor can the latter be compelled to grant
his permission. He has a right to cut trees of spontaneous
growth, or trees planted by himself, for agricultural pur~
poses, such as for making ploughs, well-gear, roof-beams,
but for no other purpose, unless he can prove he has the
exceptional right of general use, but he cannot cut fruit
bearing or other trees, the property of the landowner : if the
trees he on the boundaries of ﬁelds the local custom must he
followed.

All tenants whether resident or non-resident,

have a right to graze agricultural cattle, but not pastoral, on
the common land, and water them from the common tanks.

He may not plant gardens or trees or sink wells or cut canals
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without the leave of the landlord, but that leave might be
obtained by means of a suit in Court in which the tenant
distinctly admitted that he had no proprietary rights and
that the tenure would not be altered by the improvements.
[Now, however, Sections 37 and 38 of this Act appear

clearly to recognize the tenant’s right to improve his holding,
and by so doing, remove the reason which most usually led
to objections by the landlord, viz. a fear that these improve
ments would sooner or later be set up as proofs of a. pro
prietary title in the tenant.] If the ﬁelds recorded at
settlement as constituting the holding be washed away by
river action, and new deposits not susceptible of recognition he
subsequently thrown up, the tenant has no claim, his rights
have expired.

BOOK CIRCULAR N0 XXVII or 1868.
To
ALL COMMISSIONERS AND DEPUTY COMMISSIONERS
IN THE PUNJAB.
Dated Lahore, the 3rd December 1868;

A reference having been made to the Chief Court as to
the procedure to he adopted with regard to the Punjab

Tenancy Act (XXVIII of 1868), the Court is pleased to
call the attention of all Subordinate Courts to Section 42 of
the Act, which deﬁnes the cases cognizable by the Civil
Courts.
2.

The jurisdiction of the Civil Courts only commences

on the institution of a suit under Sections 5, 6, 11, 14, 19,

20, and ‘25. and the procedure to be followed in such cases
is that prescribed by the Code of Civil Procedure and the
Punjab Appeals’ Act (VII of 1868).
3.

If, however, the district is under Settlement, and

the Government, under the powers conferred by Sections 21
and 22 of Act XIX of 1865, has invested the Revenue
Courts therein named with authority to try these cases, the

jurisdiction of the Civil Courts is barred, and suits must be
heard on the Revenue, and not on the Civil, side of the
Courts—the ultimate appeal lying to the Financial Commis

sioner instead of to the Chief Court.
under this Section, however,

The power given

only continues so long as

Settlement operations are in progress, and ceases on the
termination thereof. -

-

-
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Presumption aris
ing from entry in
settlement record.

VI. Every tenant whose name appears in the
records of a regular or revised settlement heretofore
sanctioned by the Local Government, as having a
right of occupancy in land which he or the person
from whom he has immediately inherited has con
tinuously occupied from the entry of his name or
the name of such person (as the case may be) in
such settlement, shall be presumed to have a right
of occupancy in the land so occupied,

Rebuttal of pre

unless the landlord shall in a regular suit
prove—

lumption.

(1)

that, within the thirty years immediately

before the institution of such suit, other tenants of

the same class in the same or in adjacent villages
have ordinarily been ejected from their holdings at
the will of the landlord ; or

(2) that the tenant has voluntarily admitted,
before any ofﬁcer employed in making or revising
a regular settlement of land-revenue or before any
ofﬁcer authorized to attest the entries in the record .
of such settlement, that he is a tenant not having
a right of occupancy, and that such admission has
been recorded at the time by the oﬂicer so employed
or authorized.
Right of occupan
cy in land taken in
exchange.

VII. If the tenant has voluntarily exchanged
the land, or any portion of the land, formerly 0c
cupied by him for other land belonging to the same
landlord, the land taken in exchange shall, for the
purposes of this Act, he held to be subject to the
same right of occupancy as the land given in ex
change would have been subject to if the exchange
had not taken place.

cusp. xxn-rw 11- ]
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Nothing herein contained shall be

deemed to preclude any person claiming a right of
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Suite to establish
rights of occupancy
on other grounds.

occupancy on any ground other than the grounds

hereinbefore speciﬁed from suing to establish such
right.
IX. No tenant shall be deemed to acquire a
right of occupancy by mere lapse of time.

Non-acquisition of
right of occupancy
by lapse of time.

And no right of occupancy in the common
lands belonging to a pattidari village community
shall be acquired under this chapter.
“ Althoug ,” observed the Court in Baldco v. Haﬁz Ali,
“ by lapse of years a cultivator originally tenant-at-will will
not grow into an hereditary cultivator, the fact of such a
lapse of years is an element of proof most weighty in his
favor, upon the question whether he or his ancestor was or
was not an hereditary cultivator, or such to all intents and
purposes in days before the British settlement operations.”
(4. Punjab Record, Case No. 15. ) See also 2. Punjab Record,
Case No. 81 ; and again, in Het Ram v. T-nrti, the Court

remarked that “ no mere length of occupancy can per se
confer a status such as that claimed [hereditary cultivator
ship], but length of occupancy is certainly to be taken into
consideration as a matter of evidence affording apresumption
of what the status of a cultivator has been from its com—
mencement, and of what it was, in fact, at the time of the

settlement.”*-—( 3. Punjab Record, Case No. 42. ) Where
however it is proved that at settlement the claimant was
merely a tenant-at-will, no subsequent length of occupation
will, under this Section, which simply Ie-enacts previous
Revenue law, convert his tenure into an hereditary one.—
(2. Punjab Record, Case 1V0. 91 ; and Vol. 3. Case N . 23. )

" So again, in Suwant v. Amar Singh, the Chief Court remarked that
“ continued possession ever ince a settlement which took place so longr
ago as 1842, and payment at revenue rates during the whole of this period,

cannot be entirely disregarded.

in the opinion of the Court it raises a pre

sumption of greater or less strength, according to the usages with regard to
cultivators- in a particular district, that the defendant's occupation had lasted
for some length of time before the settlement, and that it was then of the

same churneter."-—( 4. Punjab Record, Can No. 70.)

Length of occu
pation may be an
element of proof as
to what the status of
the tenant really is.
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CHAPTER III.
OF RENT.
1.—-Enhancement.
Decree jbr en
hancement of rent.

X.

No tenant shall, in the absence of an

agreement or decree of Court to the contrary effect,
be held liable, in a suit for arrears of rent in respect

of any land, to pay rent exceeding in amount the
rent payable by him in respect of such land for the
last preceding acricultural year, unless a decree for
the enhancement of the rent has been made as
hereinafter provided.
The said Lieutenant Governor shall have power,
from time to time, by notiﬁcation in the ofﬁcial
Gazette, to declare for all or any of the districts
under his Government the day on which the agri

cultural year shall, for the purposes of this section,
be deemed to commence.
By Notiﬁcation No. 728 of May 25th 1869 the Local
Commencement of
the agriculturalyear. Government has declared that the agricultural year in all
districts in the Punjab shall be deemed to commence on

the 15th day of June in each year.
Grounds of en
llancement.

XI. The Court may decree that the rent
previously payable by any tenant having a right of
occupancy may be enhanced on any of the follow
ing grounds :—
1st Ground—That the quantity of land held
by him as tenant exceeds the quantity for which
he has previously been liable to pay rent.
Rule.—In this case the Court shall decree rent
for the land in excess at the same rate as that pay

able in respect of the land of a similar description
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and with similar advantages held by him of the
same landlord.
2nd Ground—That the rate of rent paid by
him is below the rate of rent usually paid in the
same or adjoining villages by the same class of
tenants having a. right of occupancy for land of a
similar description and with similar advantages.
Eula—In this case the Court shall enhance
his rent to the amount claimed by the plaintiff not
exceeding such rate.
3rd Ground—That the rate of rent paid by
him is,

if he belong to the class described in clause I
of section ﬁve, more than ﬁfty per centum,
if he belong to any of the classes speciﬁed in
clause 2, 3 or 4: of section ﬁve, more than thirty

per centum,

.

and if he belong to the class speciﬁed in section

six, more than ﬁfteen per centum,

below the rate of rent usually paid in the
neighbourhood by tenants of the same class not
having a right of occupancy for land of a similar
description and with similar advantages.
Rule.—In this case the Court shall enhance
his rent to the amount claimed by the plaintiff not
exceeding such rate, less ﬁfty per centum, thirty

per centum or ﬁfteen per centum, as the case may
be.
The right to enhance rent and the right to evict are in Claims to evict and
their nature diiferent, the two claims ought not to be set up to Milan“ ammo; be
and determined in one and the same suit : If therefore joined,
both be asked for in the plaint, the plaintiff should be called
on to elect which he will proceed on, and the other should

TENANOY ACT xxvnl or 1868.
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be struck out.-—Buldeov.1ﬁgﬁz AIL—(4. Pmy'ah Record,
Case No. 15.)
Enhancement when
tenants pays revenue

or cesses.

Suit for
hancement.

re-cn

XII. If the revenue or any of the village
cesses is payable by the defendant, thev rate to
_ which his rent may be enhanced shall be reduced
by the amount so payable.
XIII. After a decree has been passed under
section ten, no suit shall lie against the defendant
for re-enhancement of his rent until the expiration
of ﬁve years from the date of such decree, unless

in the meantime there has taken place a general
revision of regular settlement, under which the
revenue payable for the land comprised in the
decree has been increased.
2.-A ba tement.
Grounds of right
to abatement.

XIV. Every tenant having a right of occu
pancy shall be entitled to claim abatement of the
rent previously paid by him on either of the follow
ing grounds, and on no others :—
(1) that the area of the land in his occupa
tion has been diminished by diluvion or otherwise,
or proved to be less than the quantity for which.

rent has been previously paid by him ; or
(2) that the productive powers of such land
have been decreased by any cause beyond his con
trol.
3.--Remissi0n.
When ('ourl may
allow remissionfrom
rent.

XV. Notwithstanding anything hereinbefore
contained, it shall be lawful for the Court, in mak

ing a decree for an arrear of rent,
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if the area of the land in the tenant’s occupa

tion has been diminished by diluvion or otherwise,
or if the produce of such land has been di
minished by drought or hail, or other calamity
beyond his control, to such an extent that the full
amount of rent payable by him cannot, in the

opinion of the Court, be equitably decreed,
to allow such remission from the rent payable
by him as may appearequitable :
Provided that, if the tenant hold a lease for

an unexpired term of not less than ﬁve years, or
have a right of occupancy in a revenue-paying
estate, no such remission shall be allowed to him,

unless a remission of revenue has been allowed on

the same ground and by competent authority in
respect of the same estate.
{it—Rent in Kind.
XVI.

No commutation of rent in kind into

Commutation of
rent in kind.

rent in money, and no commutation of rent in

money into rent in kind, shall take place without
the consent of both landlord and the tenant.
In Ram Singh v. SaJulla, it appeared that at settlement
an agreement was recorded that the defendants should pay
the plaintiffs rent by batai, or grain rates. Afterwards the
parties arranged that a. money rent should be paid for nine
years, or eighteen harvests from kharif 1915 A. V. to 19241
A. V. For the nineteenth harvest the plaintiffs again took
money rent at the previously existing rates: afterwards at
the twentieth harvest, as prices were ruling high, they,
without any notice of a change of system, demanded rent by
bulai. The Chief Court held that the plaintiffs could not,
when their agreement had been for a certain number of
complete years, revert to the former in the middle of an
agricultural year.—( 4. Pmy'ab Record, Case No. 28. )

Agreements
(0
change the manner
of the rent paymtnlt.

Where grain rates had been ﬁxed at settlement, but the

Where rent has
been paid by mutual

landlord had for several years realized his rent in cash, the

assent in cash or in
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Itind, one party can
not abandon this and

revert to the former
method without the
assent ofthe opposite
party.
Division and ap
praisemeut of pro

duce taken for rent.
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Financial Commissioner, in Sher Muhammad Khan v. Hum

Khan, held that he -could not at pleasure revert to grain
payments.—-( 2. Punjab Record, Revenue Cases, No. 15.)

XVII.

Whenever rent is taken by division

of the produce in kind, or by estimate or appraise
ment of the standing crop, or other procedure of a
similar nature, requiring the presence of the per
son entitled to the rent and of the cultivator, either

personally or by their recognized agents,
if either party neglects to be present at the
proper period,
or if a dispute arises between the parties re
garding such division, estimate or appraisement,
either party may present an application to the
Court, on a paper bearing a stamp of eight annas,

requesting that a proper person be deputed to make
the division, estimate or appraisement.
Native method: of
collecting“ rent in
hind.

“ The original native mode of levying rent from a tenant
is by division of crop ( balai ) : when the crops are cut, they
are brought into the common threshing ﬂoor, threshed out,
the grain piled up into certain heaps according to established
custom, and landowner and tenant carry off their shares. It
would be a long story to go into all the details and petty
tricks of division, which in the long run is the fairest for
both, as allowance is made for the seasons.

Next in order

comes appraisement (kunkut) : when the crops are ripe,
the area is measured, and the out-turn of standing crop
estimated by experts, and divided according to custom ; and
the value according to the price current of the landowner-‘s
share is made over to him. Next in order comes kind rates
(jinswar or zobti ), in which experience and the average of
past years are called upon to supply data for a ﬁxed cash
demand upon ascertained areas under cultivation of a parti—
cular crop, and all reference as to the out-turn of the parti
cular harvest is abandoned. In fact, as regards the better

crops, such as poppy, cotton, and tobacco, kind rates were in
full force under native rule, from the sheer inability of
effecting a partition of the crop, which was not, like cereals,

conveyed to the threshing ﬂoor. The cultivator had the
opportunity to make away with the crop. Next in order
comes the real rent rate, founded on experience of the value
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and character of the soil, without reference to the crop con
tained in the holding of each tenant."—( Cust’s Revenue
Manual, 11. 35- )
If the rent be paid in kind, and the tenant 'wilfully cul
tivate inferior crops, the landowner will be entitled to
decree on an average crop.-'( Cusl‘s Revenue llIanual, p. 44. )

XVIII. On receiving such application and
such sum, to be paid in the ﬁrst instance by the
applicant, as the Court thinks sufﬁcient to defray

The landlord is
entitled lo obtain his
rates

on

crop:

of

average value in
kind when the lenant
wilfully
cultivates
those of I'Ilj‘eritﬂ‘
grains.
Procedure in can
of dispute.

the costs of serving the notice and making the
award next hereinafter mentioned, the Court shall

issue a written notice to the other party requiring
him to attend on the date and at the place speciﬁed
in the notice, and shall depute a proper person to
make the division, estimate or appraisement and to
direct by whom the costs of each party are to be
paid.
The award of such person in respect of the
said division, estimate or appraisement and costs
shall be ﬁnal, unless within three months from the

date thereof either party institutes a suit to set it
aside.
CHAPTER IV.
OF EJECTMENT.

XIX. No tenant having a right of occupancy
in any land shall be ejected therefrom otherwise

Ejeclmenl of Ienant
with right of occu

Fancy

than in execution of a decree.

(

Such decree shall not be made, unless—
(1) at the date of the decree, a decree against
such tenant for an arrear of rent in respect of such

land has remained unsatisﬁed for ﬁfteen days or
upwards; or
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the landlord tenders to the tenant, in

addition to any compensation to which he may be
entitled under sections twenty-seven and thirty

seven (but subject to deduction in respect of the
arrears of rent, if any, payable by him), such com
pensation as the Court thinks ﬁt, not less than
ﬁfteen, and not more than thirty, times the amount

of the net annual proﬁts receivable by the tenant
in respect of such land on an average of the three
years next before the date of the tender.
Nothing in the last preceding clause shall be
deemed to apply to a tenant belonging to any of
the classes speciﬁed in section ﬁve, or to a tenant
when he or the person from whom he has inherited,
has continuously occupied such land for thirty
years or upwards.
Ejeclment of ten
ant without right of

XX. A tenant not having a right of occu
pancy may be ejected—

OCCHPGIIL‘y.

ﬁrst, if a decree has been obtained against him
for arrears of rent or for cjectment; or

second, when he is not holding under an unex
pired lease, or an agreement, or a decree of Court,
by notice given by the landlord in manner herein
after mentioned.
Time 0fejectment.

XXI. Notwithstanding anything herein con
tained, no tenant shall be ejected from the land in
his occupation, except between the ﬁfteenth day of
April and the ﬁfteenth day of June, unless while
the rent in respect of such land is in arrear, he has
failed to cultivate the land in accordance with the
terms on which he holds it.

OHAP. XXI—Purl 11- ]
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Notice of E/eclment.

XXII.

The notice of ejectment shall be writ

qutice ofejectme-nt.

ten in the vernacular language of the district: it

shall specify the lands from which the tenant is to
be ejected ; and it shall inform him that, if he
means to dispute the ejectment, he must institute

a suit for that purpose on or before the ﬁfteenth
day of May next after the service of the notice, or
quit the land on or before that date.
The said Lieutenant Governor shall determine

What, for the purposes of this section, shall be
deemed to be the vernacular language of each dis
trict in the territories under his government.
“ For the purposes of Section 22 it is determined that

Urdu is the ver

Urdu shall be considered the “ vernacular" of the Province, nacular language.

it being the language in which judicial proceedings, and
Patwaris' papers are recorded." ( Ruling of Local Govern
ment extracted from Financial Book Circular No. XVllI of
1868. )

XXIII. On the landlord’s application to the
Tahsildar or other ofﬁcer authorized to serve such
notices, the notice shall be served by him on or

before the ﬁfteenth day of April, and the landlord
shall pay the costs of service.
The notice shall, if practicable, be served per
sonally on the tenant.
But if he cannot be found, service may be

made by afﬁxing the notice at his usual place of
residence, or, if he does not reside in the district

wherein the land is situate, at some conspicuous
place in the village wherein the land is situate.

Service of notice.
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The said Lieutenant-Governor shall

dates for suing t0

have power, from time to time, by notiﬁcation
published in the oﬁicial Gazette not less than six

ment.

months before such notiﬁcation is to come into

force, to ﬁx, for the purposes of sections twenty-two
and twenty-three, in all or any of the districts
under his government, any two days other than the
days ﬁxed in the same sections :
Provided that, between the days so ﬁxed by
notiﬁcation, there shall be an interval of at least
one month.

Comm," of ,8.
XXV. If the tenant on whom such notice of
'
>
_
comm notice.
eJectment
has been served
falls
to institute,
on or
before the ﬁfteenth day of May next after the

nan-y on jailure to

service, or, in case the said Lieutenant-Governor

ﬁxes for the purposes of section twenty-two any

day other than the said ﬁfteenth day of May, then
on or before the day so ﬁxed, a suit to contest his
liability to be ejected, his tenancy of the land in

respect of which the notice has been served shall
be held to cease on that day.
Assistance to eject.
When madam [a

XXVI.

If no such suit be brought, or if such

b”£"j'"'""# suit be brought and dismissed, and the landlord
require the assistance of the Court to eject any
person whose tenancy is alleged to have ceased
imder the provisions of section twenty-two, he may
apply for' such assistance; and if the Court be

satisﬁed that notice of ejectment was duly serVed
on such person, it shall, subject to the provisions
of section nineteen, give sucL assistance accordingly.
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Nothing done by the Court under this section
shall affect the right of any tenant to institute a
suit against his landlord on account of illegal eject
ment, and to recover compensation for the same.
Growing Crops.

XXVII. Any tenant ejected in accordance
with the provisions of this Act, shall be entitled to
receive from the landlord the value of any growing
crops or other ungathered products of the earth
belonging to such tenant and being on the land at

Compensation to
ejected tenant for
growing crops.

the time of the ejectment :
Provided that, if the land has been sown or

planted by the tenant after the service on him of
the notice mentioned in section twenty, he shall
not be so entitled, unless after such service, the

landlord has expressly authorized him to continue
to occupy the land.
CHAPTER V.
Cr RELINQUISHMENT, Lnnsrs nun UNDER-LEASES,
ALIENATION AND SUCCESSION.

1.——Relinqutshment,
XXVIII.

Every tenant shall be liable to pay

the rent payable in respect of the land in his occu
pation for the ensuing agricultural year, unless, on

or before the ﬁrst day of January next before the
commencement of that year, he gives notice to the

landlord of his intention to relinquish such land,
before the commencement of such year, and relin
quishes it accordingly, or unless the land has been
let to any other person by the landlord.

Relinquisllmrnt of
land by tenant.

_ 5941
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The said Lieutenant Governor shall
_

.

.

_

_

"1"""11 year for have power, from time to t1mc, by notification 1n
purposes of section

28-

_

'

the ofﬁcial Gazette, to declare, for all or any of the

districts under his government, the day on which
the agricultural year shall, for the purposes of
section twenty-eight, be deemed to commence, and,
in lieu of the said ﬁrst day of January, to substi
tute, for the purposes of section twvnty-eight, in

all or any of the same districts, such day as he
thinks ﬁt.
See the Government Notiﬁcation given under Section

10 (p. 584. )

unfitdmrge vflm-

XXX.

If the tenant relinquishes the land

according to his said notice, he shall be discharged
from all liability to pay the rent which would
otherwise have accrued due in respect of such land
after the date of the relinquishment.

Miguel/v "Hive

XXXI. If the landlord or his recognized
agent refuse to receive such notice, the tenant may
apply to the Tahsildar or proper ofﬁcer, and writ
ten notice shall thereupon be served by him on
such landlord or agent, and the tenant shall pay
the costs of service.
The notice shall, it' practicable, be served per

sonally on the landlord or agent.
But if he cannot be found, service may be
made by afﬁxing the notice at his usual place of
residence, or, if he does not reside in the district

wherein the land is situate, at some conspicuous
place in the village wherein the land is situate.
\
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2.—Leases and Under-leases.

XXXII. Every tenant having a right of
occupancy may let 0r under-let the land in his
occupation or any part thereof :
Provided that nothing in the former part of
this section shall be deemed to affect any agree
ment on the part of a lessee that he will not, or will
not without the previous consent of the lessor or
his representative, under-let or part with the poss
ession of the said land or any portion thereof.
Under the old law, which, in this respect does not
appear to be altered by the present Act, “ abandonment of
the tenure for one agricultural year, [by the hereditary cul
tivator] without provision for tillage or rent, entails for

Right to let 0r
under-let.

Saving of agree
men/x not to let or
sub-let.

Loss of tenure by
complele abundan
men! for a year.

feiture of the tenure,” but such abandonment was deemed

not to have taken place when he had temporarily sub-let his
holding or associated strangers with himself in the cultiva
tion, or, by leaving a friend or relation in charge, had main
tained a constructive occupancy, being responsible for the
tillage and rent and keeping his name on the Patwari’s books.
--( ('ust's Revenue Manual, pp. 43 and 41. ) See also 2.
Punjab Record, Cases Nos. 4-6 and 58. )

XXXIII. Every person to whom land is let
or under-let under section thirty-two shall, in res

Liability of leased
and under-lessee.

pect of such land, and so ‘far as regards the land

lord and his representative, be subject to all the
liabilities under this Act to which the lessor or
under-lessor would have been subject in respect of
such land, and so far as regards such landlord and
his representative, in case the lease or under-lease
had not been made.
3. —Alienati0n.
XXX IV. Any tenant having a right of occup
ancy claimable in accordance with the terms of any
of the clauses of section ﬁve, may alienate the land
in his occupation, or any part thereof a

Right of tenant to
alienate.

creamer nor xxvnr or 1868.
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Landlord's

right
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Provided that, in every such case the land or

of pre-emption.

part aforesaid shall be offered for sale in the ﬁrst
instance to the landlord at the market value, and

shall not be alienated to any other person unless
the landlord shall, for the space of one month, re

fuse or neglect to complete the purchase.
Every other tenant may alienate the land in
his occupation, or any part thereof, with his land
lord’s previous consent, but not therewise.
For alienations by way of gift, see below under Section
36.
Rights and liabili

tins

of

XXXV.

Every person other than the land

tenant‘s

alienee.

lord, to whom land is alienated under

section

thirty-four, shall, in respect of such land, have the

same rights and be subject to the same liabilities
as the tenant making the alienation.
41.—Su00888i07l.
‘ Succession to right
of occupancy.

XXXVI. When a tenant having a right of
occupancy in any land dies, his right shall devolve
on his male lineal descendants (if any), and, failing

such descendants, the right shall go to his male
collateral relatives: Provided that the common
ancestor of the deceased and his said relatives shall

have occupied such land.
As among descendants and collateral relatives
claiming under this section, such right shall devolve
and go as it it were land left by the deceased in
the village in which such land is situate.
Succession by the
survivor of two joint
hereditary tenants.

Where two brothers were faint hereditary cultivators of
a plot of land, the death of one brother without heirs was
held not to deprive the survivor of his rights over the whole
holding.— Wazira v. Kes/mr Singh.—( 2. Punjab Record, Case
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No. 2. ) See also a like ruling in Vol. 3. Case No. 57.
This right arises from the holding being a joint one, and not
by virtue of the claimants being heirs, as collaterals to the
deceased. as in the second case it is expressly stated, and in
the ﬁrst it is to he inferred, that the common ancestor of the

deceased and his successor was not recorded as himself hold
ing the tenure.
Where the administration paper expressly provided for
the succession of collaterals and of all near relatives, the
Chief Court, in a case decided before the present Act was
passed, ruled that a daughter‘s son who had been treated
as his son by the deceased hereditary cultivator could suc

Succession of near
relatives

dependent

on the land.

ceed t0 the tenure.—Tunni v. Halli Baksh.—-( 2. Punjab Re
cord, Case 1V0. 19. )

If the successor to a deceased hereditary cultivator have A defective title is
no title to the succession, but is allowed to take it and enjoy cured by long en
it for many years Etwelve years or upwards], it will he too jog/meld.
late then to distur his occupation, the original defect in his
title being cured by lapse of time—Nathan v. Pram Surf/h.—
( 3. Punjab Record, (Jase N0. ~10. )
Under the old law an hereditary cultimtor could confer Alienation of [he
his holding by gift on a member of his family who was de tenure by deeds of
pendent upon the land.—-( 3. Punjab Record, Case No. 18. ) glﬂ~
Under the present Act however he could probably grant it
by gift even to a stranger, Subject to the landlord's right to
purchase it at the market-value under Section 34.

CHAPTER VI.
OF'COMPENSATION FOR TENANTs’ IMPROVEMENTS.

XXXVII, If any tenant, or, in the case of a
tenant with a right of occupancy, the person from

whom he has inherited, makes any such improve
ments on the land in his occupation as are herein

after mentioned, the rent payable by him or his
representative in respect of such land shall not be
enhanced, nor shall he or his representative be
ejected from the same land, unless and until he or

his representative, as the case may be, has received
compensation for the money or labor, or both, ex

pended in making such improvements by him, or

Tennnt‘: right to
compensationfor im
prauemcnt-r.
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the person from whom he has inherited, or whom
he represents, within thirty years next before the
date of such enhancement or ejectment.
“ Improvements "
deﬁned.

XXXVIII. The word “improvements,” as
used in section thirty-seven, means works by which
the annual letting value of the land has been, and
at the time of demanding compensation continues
to be, increased, and shall comprise—
Ist, the construction of works for the storage of

' water, for the supply of water for agricultural pur
poses, for drainage, and for protection against
ﬂoods; the construction of wells, the reclaiming
and clearing of waste lands, and other works of a
like nature ;

2nd, the renewal or reconstruction of any of
the foregoing works, or such alterations therein, or
additions thereto, as are not required for maintain
ing the same, and which increase durany their
value.
Cnmpeneation how
made.

XXXIX. Such compensation may, at the
option of the landlord or his representative, be
made—
(1) by payment in money ;
(2) by the grant of a beneﬁcial lease of the
land by the landlord or his representative to the
tenant or his representative ; or
(3) partly by payment in money, and partly
by the grant of such lease as aforesaid.

Provision for (lif
fereure as to amount
or value of compen
aatiun.

XL. In case of difference as to the amount
or value of the compensation tendered, either party
may present an application to the Court on a paper
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bearing a stamp of eight annas, stating the matter
in dispute, and requesting a determination thereof.
Notice of such application shall be served on
the other party by the proper ofﬁcer, and the
applicant shall pay the costs of service.
On receiving such application, the Court, after
taking such evidence as the parties or either of
them may adduce, and after making such further
enquiry (if any) as it may deem necessary, shall
determine (as the case may be) the amount of the
payment, or the terms of the lease, or both :

Provided that, in determining such amount or
value, the Court shall take into account any assis
tance given by the landlord, either directly by
money, material or labour at the time of making
such improvements, or indirectly by subsequently
allowing the tenant to hold at a rate of rent more
favourable than the rate at which he otherwise
would have held.
“It is not expressly stated in the Act,‘ whether cases

The Civil Com,

cognizable under Section 40 of the Act ( Compensation for havejurisdiction un

tenants’ improvements) shall be heard on the Civil or Revenue ‘1" this Sedivn
side of the Courts ; but seeing that in the cognate cases of
compensation for ejectment (Section 9) the Civil Courts are
declared to have jurisdiction, it is presumed that the Court

referred to in Section 40 is the Civil Court."—( Financial
Book Circular No. XVIII of 1868. )

XLI.

If in any case a landlord tenders to a

tenant a lease of the land in his occupation, for a

Tender of lease
a?

term of not less than twenty years from the date of compemaﬁo'"
the tender, at the annual rent then paid by the
tenant, or at such other annual rent as may be
ageed upon, such tender, if accepted by the tenant,
shall bar any claim by him oghis representative in
QM
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respect of improvements previously made on such

land by the tenant or the person from whom he has
inherited.

CHAPTER VII.
Or PROCEDURE.
Civil

("curls to

hear cases under
certain sections.

XLII. Cases cognizable under sections ﬁve,
six, eleven, fourteen, nineteen, twenty and twenty
ﬁve, shall, unless otherwise provided for by any law
for the time being in force, and subject to the pro
visions of section twenty-one of Act No. XIX of
1865 ( to deﬁne the jurisdiction of the Courts of
Judicature of the Punjab and its Dependencies), be
heard in the Civil- Courts other than the Courts of
Small Causes, unless when such Courts of Small

Causes shall have been specially empowered by the
Local Government, under Act No. XI of 1865,
section six, to hear such cases.
Application under
certain

sections

to

be proceedings
Revenue side.

on

Appeals do not lie
direct to the Finan
cial Commissioner
from the Court: of
Tahsildars.

Applications under sections seventeen, twenty
three, twenty-six and thirty-one shall be deemed to
be proceedings on the Revenue side: they shall be
subject to the rules of procedure for the time being
in force in such cases ; and all orders on such
applications shall be appealable to the Financial
Commissioner of the Punjab.
To prevent. misapprehension it has been explained with
reference to. this Section that by the language used it is not
intended that appeals from Tahsildars should lie direct to the
Financial Commissioner; but merely that the Financial
Commissioner, and not the Chief Court. is the ﬁnal appellate
authority in the cases referred to. —( Financial Book Circular
No. XVIII of 1668.)
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Stamp on certain
plaintr.

sections ﬁve, six, eleven, fourteen and twentyﬁve,

shall bear a stamp of eight annas.
This Section is repealed by Schedule III of the Court
Fees Act, but is re-enacted in the same words in Schedule

II, Clause 2, of that Act.

XLIV. The procedure now in force in the
Punjab for the recovery of rent shall, except in so
far as it is inconsistent with the provisions of this

Saving of proce
dure for recovery of
rent.

Act, continue to be in force.

XLV. All proceedings of oﬁicers of Govern
ment in making or revising, prior to the passing of
this Act, settlements of land-revenue shall, so far

as such proceedings are consistent with the pro
visions of this Act, and subject to appeal and
revision when an appeal or a revision is provided,
be deemed to have been taken in accordance with
law.

Conﬁrmation of
proceedings of set

tlement qﬂicers.

CHAPTER XXII.
PUNJAB CIVIL CODE.
SECTION XXII.
Miscellaneous.

Caste.

1.—It has been already declared that degrad
ation, or expulsion from caste, will not occasion

any civil or legal disability. Nevertheless it is
customary with native communities to declare such
exeommunication either through the heads of tribes
or public assemblies, or by any mode which local
custom may prescribe, and to enforce the award

by social sanction, and by the inﬂuence of public
opinion. The Courts have no power to enquire
into or pronounce upon the merits, grounds or
nature of such awards, provided that no illegal
consequences are involved. An action cannot be
sustained to dispute them, or to obtain reparation
from those who promulgate or enforce them, but
no aid will be afforded by the Courts in execution
thereof.

But any man who may, wilfully and

maliciously, by word or deed, or through gross
negligence, cause another to be degraded or excom
municated, may be sued for damages by the injured
party.
An action does not lie in the Civil Court to compel the No action lies in
restoration of the plaintiff to the membership of a society general to compel
( somaj) or to compel the other members to eat with him. restoration to a social
“ Both the English law and the Hindu law appear to me to society or club.

draw,” observed Markby J. “a clear distinction between in

LIEN.
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terference for the protection of rights of property, and of
personal liberty, security, and reputation, and interference
in matters of a purely social nature. Even where rights of
property are involved in the membership of societies or
associations, yet if the main object of the association be of a
social character, the members of the association are the sole
judges whether a particular individual have so conducted
himself as to entitle him to continue to be a. member of the
body. This was so held in the case of Hopkinson v. Marquis
of Exeter (37. L. J., Ch. 173 ) before the Master of the
Rolls.”—Sudharam Patta, v. Sudharam.-( 3. Bengal Law
Reports, Civil Appeals, p. 91. ) The original report should
be consulted, as the Court reviewed the other Indian cases

bearing on the subject and on cognate questions.

Lien.

2.-A lien is the right of one party to detain
property which may be in his possession, belong
ing to another, on account of labor bestowed on, or
for, that property, or on account of a debt due from

the owner.

This remedy by detention may be per.

mitted to all trades or professions exercised for the

public beneﬁt. But it will not extend to transac.
tions between individuals not connected with the
engagement of any particular trade or profession.
Thus carriers of all kinds, by land or water, man
ufacturers, factors

and

agents,

tradesmen

and

bankers, have a lien on goods conﬁded to them in

the way of their business. But cattle can-not be
detained on account of sums due for their pasturage.
In no case can the party who has the lien sell the
goods on his own authority ; and he may be sued
by the owner for damages on account of any injury
which may have accrued from improper detention.
Having detained the goods, he is responsible for
their safe custody in the same degree as if he had
been a pawnee.

Hill‘s"-
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“ Liens arose from the law compelling a party to receive
goods; and hence it was deemed only fair that he should be
allowed to retain them, until he was paid for the work which
he had no power to refuse doing. Thus an inn-keeper. who
is compelled to receive guests, has a lien on their goods for

Origin of Lim.

his bill; so, also, a carrier by land or sea: the rescuer of

goods from the perils of the sea. has a lien on them on
account of public policy, and by usage liens have been created
in various trades : they are also, of course, capable of being

created by the express contract of the parties in any parti
cular case—Norton's Topics of Jurisprudence, p. 388. )
It has been decided that an attorney has a lien for his

Law Agenls' Liens.

general balance on papers of his client which come to his

hands in the_course of his professional employment.—
( Smith’s Mercantile Law, 11. 538. ) But wakils have no lien
upon the fund in Court for payment of their fees, unless
there have been a special agreement to that effect.—
(Macpherson on Civil Procedure, 12. 336.) And in Maw v.
Neale it was decided that an attorney has no lien for costs
on an estate recovered by his exertions for his client.—
(Norlon’s Topics, 12. 389.)
Factors, go. have
no lien for debts
which accrued before
Mercantile Law, 12. 538 ), and the Code here from its brevity thefactorsllip began.

By English law a factor has no lien for debts which
accrued before his character as such commenced (Smith’s

and incompleteness is apparently recognizing as binding the
general principles of English law on the subject ; except of
course so far as they may be modiﬁed by Punjab usages of
trade.

Although a banker, who has advanced money to a cus
tomer, has alien for his general balance upon securities
belonging to such customer which come generally into his
hands, yet he has none upon deeds pledged for a speciﬁc
sum, or left casually at his shop, after his own refusal to
advance money on them, or upon negotiable instruments
belonging to a third pei son, and left in the banker’s hands
by his customer.—( Norton’s Topics, p. 388. ) The Contract
Law now before the Legislative Council proposes to do away
with the lien of bankers, factors and wharﬁngers for a
general balance of account.
Whenever lost goods have been saved and preserved by

Bankera' liens.

Case of llwﬁuder

the labor and skill of the ﬁnder from destruction, and the of lost goods.

owner has received back the goods into his possession, and
assented to and approved of the measures taken and. the ex
pense incurred by the ﬁnder, this subsequent assent to what
has been done by the latter may be equivalent to a precedent
authority or request giving rise to an implied promise to
the owner to pay a reasonable compensation and remunera—

mm.
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tion to the ﬁnder; but according to the decisions of the
English Courts, the discoverer or saver of the property has
no lien on the restored property for the expense and trouble
he may have put himself to in restoring it.—( Addison on
Contracts, 17. 398. )
For the lien of a mortgagee for repairs and due expen
diture on the mortgaged property, see above at p. 377 of
this work; for that of joint owners and tenants for improve
ments, consult Chapter XXIII of this volume ; also see the
same Chapter for the law regarding the lien on real property,
for the balance of the purchase money, or for a. deposit.
Charge of keep
ing the detained arti
cle.

In Somes v. The B. Empire Shipping Company, it was
held that a, shipwright is not entitled to be paid for the use
of his dock, while he detains a ship under a. lien against the
will of its owner. The law gives no right to add to a. lien upon
a chattel a charge for keeping it till the debt be paid.—
(Norton's Topics, p. 389.)

Muhammallan law
on the subject.

It is a general rule of Mahammadan law that the pawnee
is chargable with the expense of providing for the custody,
and the pawner with the expense of providing for the support
of the thing pledged ; for instance, in the case of the pledge
of a horse, it is necessary that the pawner should provide
his food and the pawnee his stable.—( JIIacnaghten's Principles
of Hindu and Mahammadan Law, p. 233. )

A right of lien
may be wawed.

A title to hold a lien may be defeated by an agreement
between the parties ; either expressed or implied, which is
inconsistent with such a right.—( Broom's Legal Jifaxims, p.

664.)
Lien is lost by
abandonment of the
goods.

When the goods have been abandoned, the lien is gone.
So too, the original possession must have been lauy‘ul, or
there will be no lien; thus a creditor cannot tortiously seize
his debtor’s goods, and then claim a right to retain them.—
(Norton’s Topics, p. 300. )

A relinquishmcntnf

In Williams v. Seaper, the landlord’s relinquishment of
his lien on the goods for rent was deemed a sufﬁcient con
sideration to support a promise by a party, not being the
owner of the goods, but who obtained possession of them by
the landlord’s relinquishment of his lien to pay the charge
upon them for rent: and pari ratione, in Renteria v. Railing,
the master’s relinquishment of his lien for freight on goods
conveyed by him was a suiiicient consideration to. support a
promise by the defendants, who obtained possession of the
goods by the Captain’s relinquishment of his hen: to pay the
charge upon them for freight.—( l. Smith’s Leadmg Cases, p.

a lien is agood con
sideration.

463.)
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Guarantee.

3.——The limits of a surety’s responsibility will
be decided by the terms of the agreement. In the
absence of eXpress stipulation his liability will be
co-ordinate with that of the principal. On the
death of the surety, his estate will be chargeable

with the liability of surety-ship, and will be treated
in the same manner as all other debts; but his heir

cannot be held personally responsible.
The rights arising out of a contract of guarantee may be
considered under three heads—ﬁrst, those of the creditor
against the surety; secondly, those of the surety against the
principal debtor; and thirdly, those of the surety against his
co-sureties.

Divisions of the
law of guarantee.

Rights of Creditor and Surety.
Section 9 Act V of 1866 contains the following pro
vision regarding written guarantees :—

IX. No special promise to be made by any
person after the passing of this Act to answer for
the debt, default or miscarriage of another person,
being in writing, and signed by the party to be
charged therewith or some other person by him
thereunto lawfully authorized, shall be deemed in
valid to support a suit to charge the person by
whom such promise shall have. been made, by
reason only that the consideration for such promise
does not appear in writing, or by necessary in
ference from a written document.
“ A verbal contract of guarantee is binding and may be
enforced. It is true that by the fourth Section of the Statute.
of Frauds such contracts are of no legal force, if made by
word of mouth only; but.- the Statute of Frauds does not
apply to India. By para 7 Section XII of the Punjab Civil
Code contracts may be verbal; a guarantee is but a form 0f

contract, and may be verbal also.

The plaintitf must make

Consideration for
guarantee need not
appear by writing.

guarantee may
be A
verbal.

GUARANTEE.
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out the responsibity of the alleged surety by parol evidence;
it will rest with the Court to estimate the value of the
evidence: and the usage of trade if the matter be a mer
cantile transaction, should be ascertained.”—( Judicial Com—
missioner’s Ruling, No. 5. Addenda to Thornton’s Small Cause
Court Manual, p. 160. )
A surety cannot be
more bound than the
principal.

The consideration
in contracts of gua
rantee.

“ Fidejussores ita obligari nan possunt ut plus debeant quam
debet is pro quo obligantur ; nam eorum obligatio accesszo est
pr-incipalis obligationis, nee plus in accessione potest esse quam in
principali re; at can diverse, ut minus debeant, obligari possunt.
Itaque si reus decem aureos promiseritﬁdejussor in quinque recto
obligatur ; contra vero obligari non potest. Item si ille pure
prmniserit,ﬁde]ussor sub conditione promittere potest ; contra vero
non potest: non solum enim in quantitate, sed etiam in tempore
minus et plus intelligitur; plus est enim aliquid statum dare, minus
est post tempus dare."—(1nst. Justininan, L. III. 20. 5. )
The guarantee must be based on a good consideration.

The Contract Law bill proposes to enact that “ anything
which is done, or agreed to be done, for the beneﬁt of the

principal debtor, and which is an inducement to the surety
to give the guarantee may be a suiﬁcient consideration."
According to the general rule of law, a transaction anterior
to the guarantee cannot be held a good consideration for
the promise.

See Addison on Contracts, p. 566.

Thus, if A

sell and deliver goods to B, and O afterwards promise A to
pay for them in default of B, this not a guarantee, as there
is no consideration to support it. See also Brind v. Muthra
-( 3. Punjab Record, Case No. 93 ) where a promise by
the defendant to supervise a work given on his recommenda
tion by the plaintiﬂ' to a third party was held to be a mere
gratuitous undertaking, not aﬁ'ording proof that he had, “ for
consideration given or to be given. entered into a binding
contract as a surety" for the due and proper performance of
the work by his nominee.
In order that a guarantee may be perfect and binding
A guarantee to be
bindi
must have the creditor must show that he had agreed to the surety’s
been Elly accepted. offer of guarantee, and that his acceptance had been noti
ﬁed to the surety, who had thereupon ﬁnally assented to the
engagement. This will be a matter of some importance
when it is attempted to show a guarantee by means of letters.
—( Addison on Contracts, 1). 567. )
“ By way of an equitable defence a party who has signed
Equitable defence
in an action against an obligation as a principal may show that he signed to the
a nomi ial principal. knowledge of the plaintiff in reality as a surety for a third
party who was the true principal debtor. and on establishing
this, the defendant will be entitled to avail himself of the
rights of a surety against the creditor.—-Mutual Loan Fund
Assocn. v. Ludlow.—( 5. C. B. N. S. 409; and 1. North West

High Court Reports, p. 17. )
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If the creditor discharge the principal,* or enter into
any agreement with him, by which the surety’s situation is
altered for the worse? or which would render a proceeding
against the surety a fraud upon the principal, he dis
charges the surety ; for instance, if he agree to give time to
the principal : for then, if he forbear proceeding during the
time given, he wrongs the surety by prolonging his responsi
bility; while, on the other hand, if he proceed against the
surety, he gives him a remedy over against the principal,1
and thus exposes the latter to proceedings, contrary to the
faith of his agreement; so if he substitute a new
ee
ment instead of that for the performance of which the
surety was responsible. But the surety will not be dis
charged by mere forbearance,§ unless, indeed, there be
some stipulation in the guarantee binding the party
guaranteed to use due diligence against the principal,
' But where the creditor releases the principal on a representation of the

surety which turns out to he founded in mistake, though not to the surety's
knowledge, the surety cannot claim the beneﬁt of this doctrine. it would be
otherwise where the creditor releases the debtor through some mistake of his

own.—( Norton’s Topics, p. 372.)
1- Releasing or compounding with the debtor, renewing hills, withdraw
ing execution without the surety’s knowledge are mentioned by Mr. Norton—

( Topics of Jurisprudence, p. 371) as sets which discharge the surety ; so if the
creditor lose, or let securities get into the hands of the debtor, the surety will

be discharged to the extent of such security. I So the beneﬁcium cedendarum
actions»: of the Civil law enabled the surety before paying the creditor

to compel the latter to make over to him all the actions which belonged to
him.] But taking a further security from the debtor will not free the surety,
lulu: the second he in satisfaction of the ﬁrst security. Similarly in Shib
Narayan Banerjee v. The Government, the fact of the Government, without
the assent of the plaintiﬁ‘, who was employed by them in their salt works,
giving certain debtors further time to pay their outstanding accounts, was

held to release the plaintiﬂ’ from his guarantee to realize those outstanding or
also make up the deﬁcit from his own pocket.->-( Saihorland’s Civil Ratings,

for March 1864», p. 138.)
I “ But if at the time of giving the principal further grace, the creditor
specially reserve his rights against the surety, the latter will not he released
from his liability.—-( Addison on Contracts, p. 578.)

§ “ There is no obligation of active diligence against the principal debtor
on the part of the creditor_ It is the business of the surety to see that the
principal pays, not that of the creditor. A mere promise therefore without con
tideration not to sue the principal debtor for a certain time will not discharge

the surety, nor mere laches or forbearance, or an omission on the part of the
creditor, promises or obliges to press the debtor, or the party liable to sue
him for the money, without any suspension of the usual remedies."—( Addison
on Contracts, p. 577.) In the case of the Delhi Bank v. lanes and others, I.
bond was given to the creditor by the principal and snreties stipulating for

repayment of a loan by quarterly instalments, so that the whole should be
liquidated in one year; but it was held on appeal that in the absence of

any special agreement by the creditor to call in and demand the debt within
a certain period, the omission of the Bank to sue for the instalments within the
year or at the end of the year, however negligent such an omission may have
been, was no breach of an sgreermnt, or non performance of a condition, and

did not, therefore release the sureties from their liabilities. It was further held
that the Bank in refusing the odor of the defendant lnnes to act for it in
the recovery of the debt from the principal debtor, when he declared himself

insolvent, did not do more than it had a right to do, and that consequently
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surety may be dis
charged by the acts
or omissions of the
principal.
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nor by acceptance of a collateral security,* nor he himself
have agreed to the indulgence given to the principal, or have
subsequently assented to it. And, even, whe'rethe creditor
has altogether released and discharged the prrncipal, still,
if the surety have expressly consented to remain liable, his.
liability will continue. If the creditor omit to perform any
condition, express or implied, imposed upon him by the
guarantee, the surety will, of course, not be liable. 1-

And

fraudJ for instance, the concealment of some material part
of the principal's original contract from the surety, vitiates
and avoids his engagement. The principle to be drawn
from the cases, said Tindal 0. J. delivering the judgment.
of the Court in Stone v. Compton, “ we take to be this, that,
if with the knowledge or assent of the creditor any material

part of the transaction between the creditor and his debtor
he misrepresented to the surety, the misrepresentation being
such, that, but for the same having taken place, either the.

suretyship would not have been entered into at all, or, being
entered into, the extent of the surety's liability might be
thereby increased, the security so given is voidable at law
on the ground of fraud."--( Smith’sv Mercantile Law, 1). 450. )
the sureties could not claim exemption on that ground.—( 1. Punjab Record,
Case No. 100.) So in Black v. The Ottoman Bank (8. English Jurist. N. S.
p. 801), it was held that the mere passive inactivity of a person to whom
agnarantee is given, and his neglect to call the principal debtor to account;
in a reasonable time, and to enforce payment against him, does not discharge
the surety; the rule at law and in equity being the same, that there must
be some positive act done by him to the prejudice of the surety, or such a
degree of negligence as to imply connivance and to amount to fraud.

*Sc whereasurety had tendered his security absolutely singly and
alone, he will not be discharged because the creditor for his own greater

security afterwards obtains the guarantee in addition of other surtiea.—
Gopal Indra Narayan Roy v. Jagan Natl; Gurg—( Sutherland? Privy
Council Judgments, p. 93) ; but a contrary ruling seems to have been laid
down in White-her v. Hull ,-—-see Addison on Contracts, p. 576.
1' If a surety have contracted on the understanding that he was to be

co-Iurety with another party, he will be wholly released in equity if the
other surety do not execute his part of the engagement—Evan: v. Brom
bridge.——-( Addison on Contracts, p. 575.) A gain, where a surety contractl
with A on behalf of a principal, the withdrawal by arrangement between A.

and the principal of funds which the surety had a. right to rely on as A
security that the things should be done which he, as surety, had contracted
with A should be done, is a prejudicial alteration of the surety’s position,
which discharges his linhility.—( Norton’s Topics, p. 371. ) “ So in the case

of bonds and guarantees given to secure the faithful services of clerks and
servants in particular oﬁices and employments, the surety has a right to
expect from the principal that he will call upon the clerk or servant, whose.

ﬁdelity is guaranteed, to account in the ordinary course of business, and that
there shall be no negligence in this respect on his part, and that he shall
not trust his agent beyond the ordinary bounds of prudence.”——( Addioon on

Contracts, p. 576.)
1 Although a creditor is not bound to enquire into the circumstanceo
under which the debtor has obtained the concurrence of a surety, yet if the
circumstances be such as to lend a reasonable man to believe that fraud must
have been had recourse to, an intentional refraining by the creditor from
enquiry will not excuse him : in such a case wilful ignot‘ancc in novvuy dilierl

from knowledge.—( Addison on Contractl, p. 58L)
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A release by the creditor of one of two or more co
sureties releases all.—Addison on Contracts, p. 580.) The
Indian Contract Law bill proposes to do away with this rule
of English law; and before applying it, at any rate in
transactions among natives, it would perhaps be necessary
for the Courts to ascertain if it have a place in native
mercantile or general usage.
In De Corlanze v. Mercer, the Judicial Commissioner
ruled that, although it is a useful and convenient practice
in the Punjab to sue the principal and surety together, yet
as they are separately responsible, if the creditor elect to
sue the principal ﬁrst, and fail to obtain satisfaction from him,
he is warranted in proceeding subsequently against the
surety for the amount unsatisﬁed.—( 1. Punjab Record, Case
No. 8. )

611

Release of a co
surely.

A suit will lie
against the surety
alone.

Consult Punjab Civil Code, Section XIX, Clause 3,

above at p. 468.
As in other suits for breach of contract, the plaintiff

Damages sought to

cannot recover damages which are too remote, and which he recovered from a

could not have been supposed to have been in the contemp
lation of the defendant when he entered into the contract.
Thus, in the suit quoted in the previous paragraph, where
the defendant had guaranteed the honesty of one B, in
consequence whereof the plaintiff had taken him into his
service, the Chief Court held that, although the plaintiff was
entitled to recover from the surety the loss he had sustained
from B's dishonest acts, the amount he had paid as travel
ling expenses to enable B to join his appointment, and the
costs of law proceedings against the principal debtor, which

surety must not be too
remote.

had been rendered fruitless by his insolvency, were too
remote to be recoverable.—( 1. Punjab Record, Civil Judg

ments, Case No. 1. )
In execution of a decree obtained by the creditor
against the surety only, property said to have belonged to
the principal debtor, who had died, and which no one would
come forward and claim for fear of being made responsible
for his debts, cannot be taken in satisfaction of the decree.—
.Kali Charan v. Sriram.—-( 2. Bengal Law Reports, Civil
Appeals,]). 192. )

In execution of a
decree against the
surety
unclaimed
property of the de
ceasecl principal can—
not be tulrcn.

Rights of Surety against Principal.
The moment the principal has made default, and the Conditions under
liability of the surety has accrued, the surety may step in which the surety's
and discharge the liability, and then have recourse to the right of action
principal for reimbursement as for money paid for the use against the principal
of the latter on his implied request. He need not wait till accrues.
legal proceedings are commenced if the debt or liability

have matured, but if he choose to pay before the time of
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payment arrives, he will have no ground of action against

the principal until the time of payment be past.—( Addison
on Contracts, 1;. 58.)
Interest is recover
able on the amount

the surety has had to
Pal/

“ In cases of contracts of indemnity or suretyship,
where a surety has been compelled to pay money which the
principal debtor ought to have paid, and has consequently
been damniﬁed by the loss of his money, he is entitled in an

action on the implied contract of indemnity against the
principal to recover interest on the money he has been
compelled to pay.”-( Addison on Contracts, 17. 1068. )
The surety cannot
If however a surety get rid of the obligation at a less
recover a larger sum than its full amount, he will not be allowed as against
principal sum than he
his principal to make himself a creditor for a larger sum
has had to pay.

than he has actually paid in discharge of their common
obligation.—( Norton's Topics, p. 381.)
Rights of Co-Sureties against one another.
,‘ontribution from
u co-surety.

Besides a right of reimbursement against the principal
debtor, a surety who has paid more than his own share of

their joint liability has a right to claim contribution from

his co-surety.

But until he have paid the full amount of

his own portion of the liability he cannot resort to the
co-surety for contribution, for the latter might subsequently
have to pay an equal or greater portion of the debt; in the
former of which cases, such co-surety would have no contri
bution to pay, and in the latter he would have one to
receive; and it would tend to multiplicity of suits and great
inconvenience, if each co-surety might sue all the others for
a rateable proportion of what he had paid, the instant he
had paid any part of the debt. But whenever it appears
that one has paid more than his proportion of what the
co-sureties can ever be called upon to pay, then, and not
till then, it is also clear that such part ought to be repaid by
the others, and that an action will lie for it.

Where the

plaintiff and defendant, together with the principal debtor,
signed a joint and several promissory note, payable two
months after date, as sureties for such principal debtor, and

the latter paid only a portion of the amount of the note on
its becoming due, and the plaintiff then paid the residue,
although no demand had been made upon him by the
creditor for payment, and subsequently brought his action
against the defendant, his co-surety, for contribution, it was
held that he was entitled to recover a moiety of the amount
he had paid.-—( Addismz on Contracts, 11. 584. ) See a similar
exposition of the law in the analogous case of one sharer
suing his fellow shareholders for contribution towards an
excess payment of Government revenue which he had made,

in 10. 'W. Reporter, Civil Rulings, p. 158.
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Although in a suit between the creditor and three Ihe ""1151in 0f "'6
defendants A, B and C, it shall have been established that "bl'gm
Mme"
the creditor was entitled to regard A as principal, and that
.B and C were sureties, it is open to A in a subsequent suit
against his late co-defendants to show that B had received the
loan and was therefore between themselves the principal debtor,
while he and C' were only co-sureties; since the decree in
favor of the creditor could not affect the liability of the
principal and sureties as between themselves.—Byme v.
Macleod.-—( 3. Punjab Record, Case No. 86.)

themselves may be
diﬂerent, than i! is
towards the abligee.

“ A surety cannot recover against a co-surety the costs
Costs of previous
of defending an action I'abrought by the creditor] unless he liligation.
be authorized or induce by the latter so to do, or unless
from some combination of circumstances it became necessary
to defend such suit."—(3. Punjab Record, Case No. 86)
The principle of this ruling is of course applicable to
attempts by the suret to recover from the principal the

costs of such suits w ich he may have defended without
due cause.

Insurance.

4.—In this province, it is customary to insure
only such property as may be in transit by land or
water. The responsibility of the insurer varies
with the terms of the agreement. In some cases
he is liable for any damage, partial or entire, which
may befal to the property, sometimes for only one or
the other, the rate of insurance varying with the
degree of responsibility. The policy of the insur
ance generally exceeds the value of the property,
and the insurer arranges the transport through his
OWn agents. If the goods should have given in
charge of the owner’s servants, those servants will
be responsible for ordinary care. If the property
should have been destroyed or injured through their
gross negligence, the insurer may refuse to pay the
policy. Insurance contracts, like all other con
tracts, will be vitiated by fraud on either side.
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Erlmﬂ from the
“ The local custom has been followed in the provisions
Commmmry'
laid down in Clause 4, relative to insurance. Disputes on
this head rarely arise ; indeed the system almost precludes
them, as the goods are usually insured above their value and
given over to the insurer. The party, in whose keeping the
property is, has no motive to injure it; on the contrary, he
has every inducement to provide for its safety. The owner
of the goods protects himself against the insurer by securing
a valuable policy, and the insurer protects himself against
the owner by taking charge of the goods."—-( Extract from
the Commentary on the Pmyab Civil Code. )
The assured must
As I believe experience has shown that the anticipations
Z?” If.” "."e’estd'" expressed in the foregoing extract from the Commentary are
e “"1”! "ml" ' correct, and that insurance disputes seldom come before the
Courts, it may sufﬁce to observe here that the insured must
have some property or interest beyond a mere expectancy
exposed to loss, and some real risk to guard against ; other
wise, the contract will be void as being in effect a wager.—
( Addison on Contracts, )1. 509. )

If the assured assign away

his interest in the goods, after the making of the policy,
he can only maintain an action on the policy as trustee for
the assignee. If however, the policy be on goods “ lost or
not lost " the indemnity extends to past as well as future
losses, and it will be no answer to an action on such a policy

to plead that the interest was not acquired till after the loss.
Such a contract will not, of course, cover losses of which the

assured was aware at the time of making the insurance.—
( Addison on Contracts, p. 510; and Marpherson on Contracts, 17.
150. ) For further information the reader is referred to
Addison on Contracts, Chapter XIV, Section I, and to the very

interesting judgment of Lord ﬁlansﬁeld in Carter v. Backha—
( 1. Smith’s Leading Cases, pp. 472—492. )

Copyright.

_

5.—Any question which may arise regarding
copyright will be decided according to the provi
sions of Act XX of 1847. The copyright of any
book, published during the life-time of the author,
will belong to him, and his assigns, for the term of

his life, and to his heirs or assigns for seven years
after his death. But if this term of 7 years shall
expire before the end of 42 years after the publica
tion of the book, the copyright will endure for such

PUMEJ'“
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RELIGIOUS ENDOWMENTS.

period of 4.2 years. And if a book should be pub
lished after the author’s death, the copyright will
endure in the manner last described for 4.2 years.
The copyright of the articles in a periodical will
belong to the proprietor or publisher of the peri
odical for 28 years from the time of publication,
and to the author for the remaining portion of the
42 years.

Any person publishing, selling, or expos

ing for sale, any book in infringement of these rules
will be liable to be sued for damages by the aggriev
ed party. But before the suit can be laid, the book
must have been registered in the prescribed form.
An application for registration may be lodged with
any district ofﬁcer (accompanied with the requisite
particulars,) and the Registry Fee of 2 Rs. to be
forwarded to the Presidency.
The Act will be found annexed to this Chapter. It
should be observed that under Section 7 of the Act, actions
for damages for infringement of copyright cannot be tried
in the Courts of Assistant Commissioners.

Religious Endowments

6.—In religious institutions, Hindu or M9.
hammadan, the Prior, or head of the establishment

( P-ir, Sujada Nishin, or Mahant, ) administers the

entire property of all kinds, for the beneﬁt of the
endowment, and in fulﬁlment of the trust.

Such property cannot be alienated nor applied
to any other object. The disciples (Mum'd, Chela,
Sad/z, Gurbhai) do not participate in this adminis
tration, except with the consent of the Mahamf,

but they are entitled to such maintenance as beﬁts
their condition. Members of these institutions
cannot ordinarily become possessed of private
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property; whatever they may acquire in the exer
cise of their vocation, is thrown into the common

stock, and devoted to religious uses. The head of
the establishment has authority over the disciples,
to expel them, or to discontinue their allowances
for gross misconduct, or for breach of the rules of
their order; but such punitive measures are subject
to appeal. The succession to the headship of the
institution is elective, not hereditary; nor does

seniority confer any positive right in this respect.
The head does frequently nominate his successor ;
sometimes he appointsa deputy during his life-time _
who may succeed after his death. But such nom
inations on the part of a deceased Makant require
the conﬁrmation of the disciples at large. If any
dispute should arise at an election, a reference is
made to the heads of neighbouring institutions,
The limitation of the Civil Court’s authority, as
regards public endowments, has been described in
Clause 11, Section I. In matters relating to pri
vate endowments, the Court can interfere if a suit

should be preferred, but not otherwise.
A bare declaration in words has been held by the Chief
A bar: verbal dec
laraliou i: suﬂicient Court, following the late Calcutta Supreme Court, on the
to create a u'akf.
authority of Abu Yusuf, to be sufﬁcient to create a walgf; and
no particular formality or ceremony is necessary to make
the declaration binding and the appropriation complete.
On the other hand, it is plain that for the protection of the

rights of property the Civil Courts should require the clear
est proof of such a declaration having really been made, and
should be slow to infer an appropriation from casual remarks let
fall by the alleged appropriator in the course of conversation,
unless they were supported by his acts and conduct.* In such
cases too of alleged mere verbal appropriations it is highly
Q' “ The test of a bond ﬁde or a nominal endowment are—how did the
founder treat this property, or how have his'descendants treated it: has the

income of the endowed lands been continuously employed to the object of
dedication. We can never assent to the doctrine that because a nominal
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impertantto be sure of the exact words used, since while a
declaration of appropriation would be sufﬁcient to create a
wakf, a declaration of intention to appropriate, or a declara
tion that the building was erected as an Imambara, and was
intended by the owner to be used by him only as such as
long as he lived, would not be enough. In such cases too,
the client of the lapse of time in impairing the witnesses’
memory of casual declarations, and the fact that often from
religious motives they may be insensibly biassed, and infer
from the purpose for which a building has been employed
that it ought to be wakf, should be borne in mind in weigh
ing the testimony adduced to establish the appropriation.*
-—T/ialeur Dass v. Haji Begum.-—( 3. Punjab Record, Case No.
100. )
In the same case, the Lahore Court held that the rule

Creation of unit)“

of Mabammadan law, by which mosques, caravanserais, ceme

in certain cases by

teries, inns, reservoirs, ways and aqueducts are capable of

1‘88.

being approriated by use, ought not to be extended so as to
include erections built as Imambaras, but which are capable

of and have been used as ordinary sitting or dwelling places.
See Baillie's Diocst of Mahammadan Law, pp. 604—611.
Imambaras indeed are not mentioned by name in Baillie and
other works based on the writings of Sunni jurisconsults,

but they do not appear to come within the classiﬁcation of
the erections which can be appropriated by user, which,
speaking generally, are all susceptible of being used only by
the public and only for one particular object, and in the case
of which therefore it may fairly be inferred that when a
person has constructed them, obviously adapted as they are
only for public use, and that in a particular way, and has
allowed the public so to use them, he has in reality dedicated
them to the service of the public.
On the authority of Jewan Dass Sahu v. Shah Kabiruddin
-—( Sutherland's Privy Council Judgments, p. 100,) the Lahore
Court further held, in Thakur .Dass v. Haji Begum, that
wakf once created is irrevocable. But see Baillie’s Digest,

pp. 549, 550.
endowment has been once made it it to be regarded as an endowment for

ever, and safe from liability of the founder or his heirs, notwithstanding that
they may never have spent a penny on the idol, or have ceased to spend
anything for a generation or more.”— Gunga Narayan Sircar v. Brindabun
Chandra Kar.-—( 3. 17'. Reporter, Civil Rulings, p. 142.) See too Vol. 5.
Civil Rulings, p. 82, where after recognizing the same tests as to the nature of

an endowment, the Court added : “when the trust itself is one declared by
word of mouth by a person at the point of death, and is in terms (by no
means clearly indicated) an intention on the part of the donor to deprive
his family of all substantial enjoyment of his property, the Court may fairly

require the fullest proof in support of such a trust.”
' Neither is documentary evidence indispensable in proving an endow
ment among Hindus.—~haddan Lall v. brimali lxamal Bibi.-~( 8. W. Be
porter, Civil Rulings, p. 42. )

qulrf is irre voca
ble.
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Property attached to a shrine may be held as private
property, and there is no law to prevent the acquisition of
private property out of gifts to the heads of such institutions
as a khangah, unless indeed the gifts be specially designed
or declared to be for the use of the institution alone, since
to render property wakf it must be specially and absolutely
devoted to a religious use by the donor.* The Mulau-ali or
trustee of the temporalities, who is a character perfectly
distinct from the Sajadahnashin or person entrusted with
the spiritual aﬁ'airs of the endowment, may be bound, after
defraying the sums necessary for the maintenance of the
shrine, to distribute the balance of the oiierings and other
income appertaining to the shrine among the heirs of the
former grantee according to the law of inheritance.—Hossein
Shah v. Zahur Shah.—( 3. Punjab Record, Case No. 67.) So
in Fultu Bibi v. Bharal Lall Bhakat, the Calcutta Court
recognized the possibility of land not being absolute wakf,
that is to say, that the whole of the proﬁts arising from it
might not be devoted to religious purposes, but that it might
be simply a heritable estate burdened with a trust, the keep
ing up, for instance, of a Pir's tomb; and that in such a
case, the Court, following the late Sadar Dewani Adalat, held

that the estate was alienable subject to the trust.—( 10. IV.
Reporter, Civil Rulings, p. 299. )
A grant of land
for the maintenance
of the village Imam
may be resumable.

A grant of land for the maintenance of the imam of the
village mosque may be simply on the footing of a grant to a
village servant, and be resumable at the will of the grantors.
—~1l1'azula v. Bahadar Khan.—( 3. Punjab Record, Case No.

70.)
Successive Mahanls
and lllutawalis con

stitute
sole.

corporations

Cases someh'mes
occur in which a
Dhormsala is admi

nislcl‘ell by several
persons jointly.

Successive Mahonls 0r Mulawalis of Hindu or Maham
madan endowments are regarded by the law as a single
person, or as it is technically called a “ corporation sole," so
that the ofﬁcial contract of the incumbent, not being of a.
nature prejudicial to the rights of his successors, will be
binding on them.—( llIacpherson on Contracts, pp. 13, 14. )
Although the presumption drawn from the general
practice, and recognized accordingly in the Code, is, that the
administration of the estates of a religious foundation vests
in his head; yet this presumption may be rebutted by proof
of a different custom prevailing in any particular shrine.
‘ “ An erroneous opinion appears to be entertained that all property

destined to religious purposes necessarily partakes of the nature of an
endowment ; but in point of fact no property should be considered as such
unless specially appropriated by the owner.”——( Illacnaghtera's Precedenlt, p.
838. ) See too 8. IV. Reporter, Civil Rulings, p. 313, where land granted at a
ﬁxed revenue free of all other charges and cesses in consideration of the
grantee’s pious liberality was held not to be wakl, since the deed of grant
contained no dedication or endowment of the property or any terms which

could be construed as creating a. wally/Z
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Hence in Ram Sukh Doss v. Parmeshrl Dass, evidence was
received showing that the management of the shrine in ques
tion had vested equally in the four disciples of the original
grantee. The Court remarked also, that from certain
records to which their attention had been drawn by the res
pondent‘s counsel, it appeared that the absence of a Maha-nt,
and the administration of such endowments jointly by several
parties was by no means unusual in these institutions in the
neighbourhood‘of Delhi.—( 2. Punjab Record, Case No. 76. )
And in Adiudhia Dass v. Devi Dass, the Chief Court pointed
out that the lower Court had attached too much weight to
the provisions of this Clause of the Code on religious endow
ments, since “ the Chapter only lays down the general rule,
and this does not obviate the necessity of enquiry into the
usage of a particular institution, or of acting on such a usage
when established." Accordingly the Court directed that an
investigation should be made as to whether the succession
to the Dharmsala in dispute was by custom hereditary or
elective.—-( 4. Punjab Record, Case No. 73.)
In Jov‘ir Moiyuddin Sahib v. Aji Moiymlrlin, which was a
dispute among the descendants of one A, claiming to share
in the proﬁts of an endowment attached by their ancestor to
the oﬂice of Khatib, the Madras Court held that the lands

having been granted for the endowment of a religious oiiice

Right in lands set
apartfor the support
of a particular oﬂice
belongs exclusively
to the holder of the
oﬂice.

could not be claimed by right of inheritance: the right to
the enjoyment of the returns from the lands was not separate
from the ofﬁce for the support of which the grant was made,
and as the plaintiff was the legal holder of the ofﬁce and
charged with the performance of all the duties and services
attached to it, he was entitled to enjoy solely the income to

the exclusion of the other descendants of A.-—( Madras High
Court Reports, p. 19. )
The cases which, under the provisions of Act XX of
1863, require the authorization of the Court for their institu
tion do not comprehend suits simply to establish a right to
share in the management of temple lands, which can be
instituted like ordinary suits.—Agri SZiarma Embrandi v.
Janar/lbana Embrandi.——( 3. Madras High Court Reports, 12.

Suits to share in
the management of
temple lands do not
require a prior au
thorizatiun.

198.)
The proper person for the superintendence of wakf
estate under Mahammadan law is one who does not seek the
ofﬁce, and in whom there is no known or apparent wicked

ness. N0 one should be appointed, but an Amin, or trustee,
who is able to act by himself or by deputy; and in this males
and females* are alike, and so are also the blind and those
. Although a woman may hold the post of Mutawnli, and discharge its
duties by proxy, she is not competent to take that of Gadinaskin or spiritual
superior. since for that pec iliar personal qualiﬁcations are required —

Hussm'n Bibi v. Hussein SIm:-ij'.—-( 4. Mad/rm High Court Reports, p. 23. )

Quoli/zentz'nn.v of
a Mutawali of an
endowment.
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who are possessed of sight.--( Baillic's Digest, p. 591.)
Where the deed appointing the trustee provides for the
succession, any act of a particular trustee diverting the
succession in favor of a stranger is ultra vires and null.—
Shah Moiyuddin Ahmad v. Ilaihi Baksh.—( 6. W. Reporter,
Civil Rulings, p. 277. ) In the absence of any provision re
gulating the succession to the management of wakf property
the custom of the country on the point must be followed.—

( 1. Stokes' Madras Reports, p. 415. )
By Mahammadan law a Mutawali is liable to dismissal ;
but the rule of law only applies to an oﬁice so designated
who holds possession of wakf property for the purposes of

management, the security of the property and the due appli
cation of its proceeds, and has no hereditary proprietary right
vested in him ; and further it would seem that the law makes

it essential to the power of the grantor to remove such an
oﬂicer that it should be specially reserved at the time of the
endowment—Giuliani Hossain Sahib v. Aji Aiam Tadallah
Sahib.——(4. Madras High Court Reports, p. 44.)
Alienation of wahf
land by sale.

Under Mahammadan law, the Mutawali cannot when

wakf land is bad and uncultivated, sell a portion in order to
improve the rest with the money so obtained.—( Baillie’s
Digest of Mahammadan Law, p. 595. ) But endowed property
may be sold by judicial authority, when the sale may be
absolutely necessary to defray the expense of repairing its
ediﬁces, or other indispensable purposes, and where the
object cannot be attained by farming and other temporary
expedients.—( Macnaghten’s Principles of Hindu and Muham
madan Law, p. 228. ) The trust deed however may authorize
the trustee to sell a portion of the trust property in order
to purchase other property; and in such a case a bond ﬁde
purchaser for fair consideration who has satisﬁed himself as
to the Mutawali's powers will be protected, and he is not
bound to concern himself with the question whether the
seller judiciously exercised the discretion the endower had
entrusted him with or not.——Ghulam Ali v. Mussamnt Sulatun
nissa Bibi.—( Sutherland's Civil Ratings, for liIzty1864, p.
242. ) See also Jewan Doss Sahu v. Kab-iruddin ( Suther
land’s Privy Council Judgments, p. 100,) on the inalienability
of 'walrf land in general.

thf property
cmmot in general be
exchanged or demi
sedjor long periods.

The speciﬁc property, which has been made walgf, cannot
be eXch‘ange‘d for other property unless a stipulation to this
effect have been made by the appropriator, or unless circum
stances render it impracticable to retain possession of the
particular property, or manifest advantage be derivable from
the exchange ; nor should wahf lands be farmed out on terms

inferior to their value, nor for a longer period than three
years, except when circumstances render such measure abso

“measly/ragga ]
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lutely necessary to the preservation of the endowment.—
(Macnaghtm's Priom'plea, p. 2:39. ) But the lease of house
property ought not to be for more than a year.—-( Baillle's
Digest, p. 396. )
The powers of the
So too the paid managers of temple property are not managers
of temple
prima' facie acting within the scope of their duties in encum lands are similarly
bering the property, or settling large outstanding demands. restricted.
Their naturally limited powers should therefore put people
dealing with them on enquiry, and if enquiry when made would
have shown that in reality they possesSed no such powers, the
contracting party must be held to have had knowledge of all
such facts as the enquiry which he ought to have made would
have brought to his knowledge.——Sambanda Mudaliyar v.
Nanasambandapandara.—( l. Slokes’ Madras Report: p. 298.)
See too Sutherland's Civil Rulings, for April 1864-, p. 157.)
A mortgage of lands devoted to religious purposes, Morlgages of wok]
Whether by Hindus or Mahammadans, or of their produce, is lands.
invalid. After remarking on the different views the Calcutta
and Agra Courts have taken of the validity of temporary
alienations, Mr. Macpherson, adds—“ probably the principle
which ought to rule all such cases is, that those alienations,
and those alienations only, which fall within the scope and
spirit of the endowment are to be supported."-—( Maqpherson
on Mortgage-s, p. 30.)
A suit will not lie to recover property wrongfully sold
by a Mulawali at the instance of a plaintiff who neither states
nor proves that he was entitled to partake of the beneﬁt of
the endowment, or that he was the heir or even a near rela
tion of the person who created it. The utmost that such _a
person as a descendant of the endower has a right to ask is
that the Mutawal-i who had misconducted himself should be
removed, and that a new Mntawali should be appointed in
his room.-( 10. W. Reporter, Oioil Rulings, p. 458. )

A stranger cannot
sue to recover an en

dowment wrongfully
alienated by the
trustee.

1n Eassan Shah v. Hassain Shah, the defendant was the

Farm of relief [a

Gadinashin of a religious foundation, and the plaintiff, his

which a disciple is

entitled in a suit for

cousin and a member of the aforementioned establishment,
had sued him for maintenance: the Chief Court, on the

authority of this Clause of the Code and Circular I‘lo. 23 of
August 1858, (quoted at p. 31 of this work) modiﬁed the
decree which he had obtained in the Lower Court of a deﬁ
nite annual allowance, in default of his being maintained by

the defendant at the shrine, and held that he, as a disciple,
could only claim a declaratory decree that he was entitled to
such maintenance as beﬁtted his condition in the institution,

whereof the defendant was Gadinashin.-—( 1. Punjab Record,
Case No. 84. ) Although this decree was subsequently mo
diﬁed on review (3. Punjab Record, Case No. 67, ) on
proof that, under the peculiar circumstances of that estate,

maintenance.
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which was not pure wakf, the ordinary laws of inheritance
applied, yet the principle of this precedent would still apply

to the claims of members of religious houses properly speak
ing.
With regard to the remark that “ members of these in
stitutions cannot ordinarily become possessed of private pro
perty," see Clause 20 Section I qu the Punjab Civil Code, 1).
169.
The right of ser

A judgment-debtor’s right to perform the service of an

vice at a shrine, and

idol cannot be attached and sold in execution of a decree,

the enjoyment of the
surplus proﬁts of
endowment are not

attachable.

nor can the surplus proﬁts of the temple estate which the
priest appropriates to his own use be so sold when there is
nothing to show what those proﬁts are, or that the judgment
debtor takes a beneﬁcial interest in them, or is personally
entitled thereto. A wholly vague and uncertain right, the
existence of which is doubtful, and the extent of which has
in no degree been ascertained, cannot be sold in execution of

a decree.—Ja_(/an Nat/t Roy Chowdhry v. Kishen Prasad
Sarmah.-—( 7. W Reporter, Civil Rulings, p. 266. )
Enforced celibacy
among fakirs.

I

In Gurmuek Dass v. Betas, which was an appeal (unre
ported ) in March 1864, from a decision of the Jalandhar
Commissioner, and in which the plaintiff urged that the de
fendant by marrying had forfeited his right to hold his
Dharmsalah, and the rent-free land belonging thereto, the
Judicial Commissioner observed that as several Uddslfaqaeers,
to which fraternity the parties belonged, were proved to have
married in the Jalandhar Division without subjecting them
selves to the loss of their property, he agreed with the Lower
Courts in ﬁnding that the marriage had not in the case in
question worked a forfeiture, since such cases must be en
tirely governed by local law.
See also on this subject Act XX of 1863 at the end of
this Chapter, and for further information in regard to the
Mahammadan law of wa/cf, the ninth Book of Mr. Baillie's
Digest.
Priests, Religious Fees, and Presents.

7.——Pa1-ohils and others who perform sacred
ofﬁces, whenotﬁciating at ceremonies, usually re

ceive fees and allowances from their employers and
constituents (j'ijmans ).

The employment of the

minister, and the payment of the fees, are enforced

by social rather than legal sanction.

No party can
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be legally compelled to employ a priest nor to pay
fees, unless some service may have been actually
rendered, in which case the claim of the Priest for

remuneration may be judicially entertained. If a.
dispute should arise in the family of such Parohit
or Priest regarding the property thus acquired, the

succession or distribution will follow the ordinary
rules of inheritance and partition.
The provisions of this Clause have been somewhat
extended by Judicial Book Circular No. LVI of 1861, which,

by the Indian Councils Act, has the force of law, and is as
follow:—-

.

\Vith the concurrence of His Honor the
Lieutenant Governor the following point is ruled :
“That no Mahammadan or Hindu religious or
secular ofﬁcial can claim in the Civil Courts 21.
prescriptive right to render certain services to any
member of his faith or demand a remuneration
without having rendered any service. It rests with

Religimu and ac
cular oﬂicials can
claim no prescriptive
right: to render Cer
tain services.

the community to employ whom they like, and to

pay according to actual or implied contract. This
rule applies to Parohits, Qazis, Maulavis, Ckumars,
Sweepers, or any other practitioner of my kind.”
The Punjab law on this subject is in accordance with
that prevailing in the Regulation Provinces, see llluepherson
on Civil Procedure, p. 4.0 ; 5. W. Reporter, Civil Rulings, p. 225.
If the alleged due be demanded from the members of a
village by virtue of an averred custom, its collection will
be illegal under the provisions of Section 9 Regulation VII
of 1822 (see above at p. 560) if the cess in question have
been duly entered in the Settlement Record—Jayne: v.
Nagar Mall.—( 3. ng'ab Record, Case No. 12.)
A suit will not lie to compel certain persons to perform
certain duties for the plaintiffs, although it may be alleged
that the latter will lose caste if the services demanded be

not rendered.

See liaj Kisto Maji v. Nabai Seal, where the

Village cease: not
recorded at Settle
ment.

A suit will not lie
to enforce the per
formance of menial
duties.
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plaintiﬁ's sought to obtain a decree compelling the defen
dants, who were barbers, to pare the plaintiﬁ‘s’ nails, in

accordance with an established custom.—(1. W. Reporter,

p. 351.)
A suit will not lie
to enforce therender
ing of religious
honors to a priest, or

guru.

A Hindu priest cannot sue in regard to the withholding
of rites and honors due to him in a religious point of view
by reason of his sacred rank, such Observances being based
on no other claim of right than that arising from the
religious feelings which the defendants in common with
their co-religionists entertain for the sacred position of the
plaintiff. Nor is the case altered, so far as the plaintiff is
concerned, by an allegation that the withholding of these
honors causes the plaintiff pecuniary loss, such a suit
being still altogether diﬂ'erent from that of a person holding
an ofﬁce connected with the management and regulation of
a temple and for the performance of the duties of which he
is entitled to remuneration by way of salary or otherwise.—
Striman Sodagopa v. Kristna Taraehariyar.—( l. Stokes'
Madras Reports, p. 301. )

A suit to obtain the
post of pujari is
admissible.

But a suit is maintainable to obtain a binding declara—
tion of the plaintiE’s right to perform the duty of ng'ari in
a Hindu temple, and to receive the proceeds of the shrine.
.Pranskankar v. Prarmat/t Mahanund.—( Dunbar and Green’s
Bombay Reports, p. 12. ) See too Macpherson's Civil Proce
dure, p. 40, for like rulings of the Agra and Calcutta Saddar
Courts.* Since however each jijman has a right to select
his own priest there is no ofﬁce of Paroln't recognized in law
which can give a plaintiii a. right to sue for its proﬁts.—( 2.
North West High Court Reports, p. 80; and Macpherson on
Civil Procedure, 12. 40. )

Damage: are not

Where the defendant was entitled to take certain idols

recoverable for the on occasions from the plaintiff‘s house and to keep them for
loss of uncertain and
a period of ﬁve days at a time, the Calcutta Court ruled
voluntary oﬂ‘erings.

that a suit would not lie to recover damages for the loss of
certain proﬁts which the plaintiff might have obtained had
not the idols been kept from his custody for more than the
ﬁve days, since “ damages based upon such uncertain and
merely voluntary payments " are not recoverable.—-Rames.sur
Mookerjee v. Ishan Chandra Mookery'ee.-—( 10. TV. Reporter,

Owil Rulinys, p. 457. )
Suits
religious

regarding

In accordance with the law, as described in the latter

oﬂ'eriugl

part of the present Clause of the Code, the Calcutta Court,

when realized.

in Becharam Banerjee v. Srimati Tkakurmani Debi, held that,
' So “ when the parties claim the collections of a shrine, either in right
pf property in the place, or of lawful and established oﬁice attached to it,

it is well established that the suit will lie ”— Shiv Saﬁao' Dhami v, Blnln'
Muktun.—( 3. W. Reporter, Civil Ruling-1, p. 33.)

Pumhﬁﬁlﬂ-IEWE- _]

corraren'r nor xx or 1847.

while the obligation upon jijmans to employ a particular
pursuit is a simple matter of conscience, and not an obliga

tion that a Court of law can enforce, yet where the plaintiff
and defendants had a. joint right in the performance of
the ceremonies and in the proﬁts thereby accruing the
plaintiff could recover from the defendant the fees he had
received by wrongfully excluding the plaintiff from reciting
the mantras in his turn.—( 10. W. Reporter, Civil Rulings,
p. 114. ) So also in a case given in Sutherland’s Civil Rul
ings for April 1864,12. 146, the Court ruled that there is
“nothing against the institution of asuit for a share of
offerings actually received, if there be any contract to pay over
such share.” See also 5. W. Reporter, Civil Rulings, p. 222;
2. Punjab Record, Case No. 62; Macpherson on Contracts, p.
21. But where there is no subsisting contract in regard to
the division of such receipts, or a joint interest in them, an
action will not lie to recover oﬁ'erings which are purely
voluntary on the part of the giver. See 1. North West High

Court Reports, 10. 84-; 2. Punjab Record, Case No. 94 ; 2. W
Reporter, Civil Rulings, p. 69.

An agreement to remain always in a particular com
munity cannot be enforced, nor is the penalty whicha
person may have undertaken to pay in the event of his ever
quitting such community recoverable by a suit.-—Nitye
Shaka v. Shubal Shaha.--(10. W. Reporter, Civil Rulings,
p. 349.)

An agreemeer al
ways to remain in
one society is void.

—

ACT No. XX 01‘ 1847.
An Act for the encouragement of learning in the
territories subject to the

Government of the

East India Company, by deﬁning and providing

for the enforcement of the right called Copy
right therein.

Whereas doubts may exist whether the right
called Copyright can be enforced by the Common

Law of England in those parts of the territories
subject to the government of the East India Com
pany into which the Common Law of England has
been introduced :

And whereas doubts may exist whether the
said right can be enforced by virtue of the principles

Recites doubts whe
ther Copyright can
be enforced in India
according to the Com
mon Law, or the

principles of equin
and good conscience,
and whether the Sla
tute 5 and 6 Vic. c.
45 applies taper-sous
who are not Euro
pean British sub
Jecls.
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of equity and good conscience in the other parts of
the territories subject to the government of the
East India Company:
And whereas, for the encouragement of learn- _

ing, it is desirable that the existence of the said
right should be placed beyond doubt, and that the
said right should be made capable of easy enforce
ment in every part of the said territories :

And whereas it is doubted whether the Act of
Parliament 5 and 6, Victoria, 0. 4,5, entitled “An

Act to amend the Law of Copyright,” although
such Act extends to every part of .the British D0

minions, has made appropriate and sufﬁcient pro
visions for the enforcement, in every part of the
said territories subject to the government of the
East India Company, of the said right by pro
prietors thereof : and whether the said Act of Par
liament has made provision for the enforcement of
the said right by or against any person not being
subject to the jurisdiction of the Courts established
by Her Majesty’s Charter :
Copyright in every
book published in
India after 28th
Aug" 1833, shall
endurefor forty-two
years,- and, if the
book be published in
the life-time of the
author,

for

I. It is therefore hereby enacted, that the
Copyright in every book published in the life-time
of its author within the said territories, after the

passing of the Act of Parliament 3 and 4 Wm. IV.
0. 85, entitled “ An Act for eﬁ'ecttng an arrange

seven

years after h is death,
if such period he a
longer one; Copy
right to belong to the
proprietor of the
author‘s MS.

ment with the East India Company, and for the
better government of His Majesty’s Indian Terri
tories tilt the 30th day ofApril, 1854,,” shall endure

for the natural life of such author, and for the fur

ther term of seven years, commencing at the time
of his death, and shall be the property of such
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author and his assigns: Provided always, that, if
the said term of seven years shall expire before the
end of forty-two years from the publication of such
book, the Copyright shall in that case endure for

such period of forty-two years; and that the Copy
right in every book published after the death of its
author, and after the passing of the Act of Parlia
ment last aforesaid, shall endure for the term of

forty-two years from the ﬁrst publication thereof,
and shall be the property of the proprietor of the
author’s manuscript, from which such book shall be

ﬁrst published, and his assigns.
II. And whereas it is expedient to provide
against the suppression of books of importance to
the public: It is enacted that, it shall be lawful

for the Governor-General in Council, on complaint
made to them that the proprietor of the Copyright
in any book published after the passing of this Act

G. G. In C'. on
complaan that any
book may be withheld
from. the public by
the proprietor aﬂer
the

author’: death,

may grant a license

Publi‘m'bn’hm'

within the said territories, has, after the death of

its author, refused to republish, or to allow the
republication of the same, and that by reason of
such refusal such book may be withheld from the

public, to grant a license to such complainant to
publish such book in such manner and subject to
such conditions as they may think ﬁt, and it shall

be lawful for such complainant to publish such
book according to such license.
III. And it is hereby enacted, that a Book
of Registry wherein may be registered, as herein
after enacted, the proprietorship in the Copyright
of books and assignments thereof, and licenses

affecting such Copyright, shall be kept in the ofﬁce

Registry of Copy.
rights, and of As
signments and Li
cences aﬂecting the
same, where to be
kept.
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of the Secretary to the Government of India for
the Home Department, and shall at all convenient
times be opened to the inspection of any person on
payment of eight annas for every entry which
shall be searched for or inspected in the said book,
and that such ofﬁcer shall, whenever thereunto

reasonably required, give a copy of any entry in
such book, certiﬁed under his hand, to any person

requiring the same, on payment to him of the sum
of two rupees, and such copies so certiﬁed shall
be received in evidence in all Courts and in all
summary proceedings, and shall be primd facile
proof of the proprietorship or assignment of Copy
right or license as therein expressed, but subject to
be rebutted by other evidence.

1v. Repealed by Act XVII. 1862.
Proprietor

may

register certain par
ticulars in a speci
ﬁed Form, and may
assign his interest in
another Form.

V.

And it is enacted, that, after the passing

of this Act, it shall be lawful for the proprietor of
Copyright in any book published after the passing
of the said Act of Parliament 3 and 4, Wm. 4, c.

85, to make entry in the Registry Book of the title
of such book, the time of the ﬁrst publication, and
the name and place of abode of the publisher there
of, and the name and place of abode of the pro
prietor of the Copyright of the said book, or of any
portion of such Copyright, in the form in that
behalf given in the Schedule to this Act annexed,
upon payment of the sum of two rupees to the
said Secretary, and that it shall be lawful for every
such registered proprietor to assign his interest, or
any portion of his interest, therein, by making
entry in the said Book of Registry of such assign.
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ment, and of the name and place of abode of the
assignee thereof, in the form given in that behalf
in the said schedule, on payment of the like sum;

and such assignment so entered shall be effectual

in law to all intents and purposes whatsoever,
without being subject to any stamp or duty, and
shall be of the same force and effect as if such
assignment had been made by deed.
VI. And it is enacted, that, if any person
shall deem himself aggrieved by any entry made
under colour of this Act in the said Book of Regis
try, it shall be lawful for such person to apply by

Party aggrieved
may have entry ex
punged by an appli
cation to the Su
pram Court.

motion to the Supreme Court of Calcutta, or, if the

Court shall not be then sitting, to any Judge of
such Court sitting in Chambers, for an order that
such entry may be expunged or varied, and that
upon any such application to the said Court, or to

a Judge as aforesaid, such Court or Judge shall
make such order for expunging, varying, or conﬁrm
ing such entry, either with or without costs, as

to such Court or Judge shall seem just, and the
said Secretary shall, on the production to him of
any such order for expunging or varying any such
entry, expunge or vary the same, according to the

requisitions of such order.
VII. And it is enacted, that, if any person
shall after the passing of this Act print, or cause
to be printed, either for sale or exportation, any
book in which there shall be subsisting Copyright,
without the consent in writing of the proprietor
thereof, or shall have in his possession for sale or
hire any such book so unlawfully printed without

Any person who,
without written con
sent of proprietor,
shall print, §‘c., or
possess for sale or
hire or exportation
any Copyright work,
to be liable to an
action.
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~ such consent as aforesaid, such offender, if he shall

have so offended within the local limits of the
jurisdiction of any of the Courts of Judicature
established by Her Majesty’s Charter, shall be
liable to a special action on the casein such Court;
and, if he shall have so offended in any other part
of the territories subject to the government of the
East India Company, to a suit in the Zillah Court

within the jurisdiction of which he shall have so
offended, which shall and may be prosecuted in the
same manner in which any other action of damages
may be brought and prosecuted there; and if he

shall have so oﬁ'ended in any such last-mentioned
part of the territories subject to the government of
the East India Company in which there is no Zillah
Court, to a suit in the highest local Court exercising

original Civil jurisdiction in such part of the said
territories.
In an action in the
Supreme Court, de
fendant shall specify
by written notice the
particulars of his
defence, and shall
not give evidence of
objections not so
stated.

VIII.

And it is hereby enacted, that, after

the passing of this Act, in any suit or action brought

in any of the Courts of Judicature established by
Her Majesty’s Charter under the provisions of this
Act against any person for printing any such book
for sale, hire, or exportation, or for selling, publish
ing, or exposing to sale-or hire, or causing to be
sold, published, or exposed to sale or hire, or for hav
ing in his possession for sale or hire, any such book so
unlawfully printed, the defendant, on pleading there
to, shall give to the plaintiff a notice in writing of any

objections on which he means to rely on the trial of
such action, and if the nature of his defence be that

the plaintiff in such action was not the author or
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ﬁrst publisher of the book in which he shall by
such action claim Copyright, or is not the proprie
tor of Copyright therein, or that some other person
than the plaintiff was the author or ﬁrst publisher
of such book, or is the proprietor of the Copyright
therein, then the defendant shall specify in such
notice the name of the person whom he alleges to

have been the author or ﬁrst publisher of such
book, or the proprietor of the Copyright therein,
together with the title of such book, and the time
when and the place where such book was ﬁrst pub
lished, otherwise the defendant in such action shall
not, at the trial or hearing of such action, be allow

ed to give any evidence that the plaintiff in such
action was not the author or ﬁrst publisher of the
book in which he claims such Copyright as afore
said, or that he was not the proprietor of the Copy
right therein, and at such trial or hearing no other
objection shall be alloWed to be made on behalf of
such defendant than the objections stated in such
notice, or that any other person was the author or

ﬁrst publisher of such book, or the proprietor of the
Copyright therein, than the person speciﬁed in
such notice, or give in evidence in support of his
defence any other book than one substantially
corresponding in title, time, and place of publica
tion, with the title, time and place speciﬁed in such
notice.

IX.
.

And it is hereby enacted, that, after the
f

A. t

passmg 0

.

h

1s i c , in any suo
.

.

-t

sun

t-'

1,, an gen-0,, ,-,, any
local Courl, Merle

or ac 1011 as fendanuhumpecw

-

particulars
last aforesaid brought in any Zillah Court or other‘ similar
m M, Mme,
mule,

local Court as aforesaid, the defendant shall state ‘i'"”“"1’"‘“”y'
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in his answer all such matters as he means to rely
on, and which by the last preceding Section the
defendant in any suit or action brought in any of
the Courts of Judicature established by Her Majes
ty’s Charter is required to give notice of in writing,
otherwise such defendant shall be subject to the
same consequences for any omission in his answer
as a defendant is made subject to by the last pre
ceding Section for any omission in his notice.
Any person pub
lishing on certain
terms a periodical
work or serial, shall
have the same rights
as if he were the
author, except

X. And it is hereby enacted, that when any
publisher or other person shall, within the said
territories, before or at the time of the passing of
this Act, but after the passing of the said Act of

Ihat

[he right ofpublish
ing separately shall
revert after twenty
eight years to the
author; and during
those
twenty-eight
years shall not be
exercised by the pro
prietor without the
author‘s consent,

Parliament 3 and 4, Wm. IV., 0. 85, have projected,
conducted, and carried on, or shall hereafter pro

ject, conduct, or carry on, or be the proprietor of

any Encyclopaedia, Review, Magazine, Periodical
Work, or work published in a series of Books or Parts,
or any book whatsoever, and shall have employed or
'shall employ any person to compose the same, or

any Volumes, Parts, Essays, Articles, or Portions
thereof, for publication in or as part of the same,
and such Work, Volumes, Parts, Essays, Articles,

or Portions shall have been, or shall hereafter be,

composed under such employment, on the terms
that the Copyright therein shall belong to such
Proprietor, Projector, Publisher, or Conductor, and

paid for by such Proprietor, Projector, Publisher,
or Conductor, the Copyright in every such Ency
clopeedia, Review, Magazine, Periodical work, or

work published in a series of Book or Parts, and in
every Volume, Part, Essay, Article and Portion so
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composed and paid for, shall be the property of such
Proprietor,

Publisher, or Conductor, who shall

enjoy the same rights as if he were the actual author
thereof, and shall have such term of Copyight there
in as is given to the authors of Books by this Act, ex
cept only that in the case of Essays, Articles, or Por
tions forming part of and ﬁrst published in Reviews,
Magazines or other Periodical works of a like nature,
after the term of twenty-eight years from the ﬁrst

publication thereof respectively, the right of pub
lishing the same in a separate form shall revert to
the author for the remainder of the term given by
this Act. Provided always, that during the term
of twenty-eight years the said Proprietor, Projector,
Publisher, or Conductor shall not publish any such
Essay, Article or Portion separately or singly,
without the consent previously obtained of the
author thereof or his assigns: Provided also, that

nothing herein contained shall alter or affect the
right of any person who shall have been or shall be
so employed as aforesaid, to publish any such his
composition in a separate form, who, by any con.
tract, express or implied, may have reserved or

may hereafter reserve to himself such right, but
every author reserving, retaining, or having such
right, shall be entitled to the Copyright in such
composition when published in a separate form
according to this Act, without prejudice to the right
of such Proprietor, Projector, Publisher, or Conduc.

tor as aforesaid.
XI. And it is hereby enacted, that the Pro
prietor of the Copyright in any Encyclopzedia,

Proprietor Qf Pe
riodical or

Serial

work to be entitled to
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a” "'8 MW?" of Review, Magazine, Periodical work, or other work
registration.

published in a series of Books or Parts, shall be
entitled to all the beneﬁts of the Registration in
the ofﬁce of the Secretary to the Government of
India for the Home Department, under this Act,
on entering in the said Book of Registry the title
of such Encyclopaedia, Review, Periodical work or

other work published in a series of Books or Parts,
the time of the ﬁrst publication of the ﬁrst Volume,
Number, or Part thereof, or of the ﬁrst Volume,

Number, or Part ﬁrst published after the passing
of this Act, in any such work which shall have been
published heretofore and after the passing of the
said Act of Parliament 3 and 41, William IV., 0. 85,

and the name and place of abode of the Proprietor
thereof, and of the Publisher thereof when such

P.ublisher shall not also be the Proprietor thereof.
Registered Pro
prietor may, after
demand in writing,
mm for damages for

detention of all un
lawfully
printed
Copies.

XII. And it is enacted, that all copies of any
Book wherein there shall be Copyright, and of
which entry shall have been made in the said Reg
istry Book, and which shall have been unlawfully
printed without the consent of the Registered Pro
prietor of such Copyright in writing under his hand
ﬁrst obtained, shall be deemed to be the property

of the Proprietor of such Copyright, and who shall
be registered as such, and such Registered Proprie~
tor shall, after demand thereof in writing,

be

_ entitled to sue for and recover the same or damages
for the detention thereof.
Forms of action in
Supreme and Local

Court; respectively.

XIII. And it is enacted, that, if the case be
within the jurisdiction of any of the Courts of
Judicature established by Her Majesty’s Charter,
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such Registered Proprietor shall be entitled to sue
for and recover such copies, or damages for the
detention thereof, in an action of Detinue, from any
party who shall detain the same, or to sue for and
recover damages for the conversion thereof in an
action of Trover; and that, if the case be within

the jurisdiction of any Zillah Court or other local
Court as aforesaid, the Registered Proprietor shall
be entitled to sue for and recover such copies or
damages for the detention or conversion thereof,
in such form as is in use in the said Zillah or other
local Courts for the recovery of speciﬁc personal
property, or damages for the detention or conver
sion thereof.
XIV. And it is enacted, that no Proprietor
of Copyright in any book ﬁrst published after the
passing of the said Act of Parliament 3 and 4 Wm.

Proprietor not to
maintain

an action

for infringement of
any

Copyright

not

registered.

IV, 0. 85, shall maintain, under the provisions of

this Act, any action or suit at law or in equity, or
any summary proceedings in respect of any in
fringement of such Copyright, unless he shall, be—
fore commencing such action, suit, or proceeding,

have caused an entry to be made in the Book of
Registry 'at the otﬁce of the said Secretary of such
book, pursuant to this Act. Provided always, that
the omission to make such entry shall not affect the.
Copyright in any book, nor' the right to sue or
proceed in respect of the infringement thereof, except
the right to sue or proceed in respect of the infringe
ment thereof under the provisions of this Act.
XV.

And it is enacted, that, if any action or

suit shall be commenced or brought in any of the

In the Supreme
Courts, a defendant
under this Act may
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Plead ‘h‘ 5’8"”! Courts of Judicature established by Her Majesty’s
issue, and giee spe

cwl ""1"" m evl- Charter against any person or persons whomsoever,
deuce; and, if luc

fcimljéufhall have for doing, or causing to be done, any thing in pur
suance of this Act, the defendant or defendants in

such action may plead the general issue, and give
the special matter in evidence; and if upon such
action a verdict shall be given for the defendant,
or the plaintiff shall become non-suited, or discon
tinue his action, then the defendant shall have and
recover his full costs, for which he shall have the

same remedy as a defendant in any case by law
hath in the said last-mentioned Courts.

N0 Civil or an:

XVI.

And it is enacted, that all actions,

ﬂinaimzzocfjdifﬁ: suits, bills, indictments, informations, and other

53:0 bihi‘ifmhiffﬁj’; criminal proceedings for any offence which shall be
mom"

committed against the Act shall be brought, sued,
and commenced within twelve calendar months
next after such offence committed, or else the same

shall be void and of none effect.
Contracts made be-

XVII.

Provided always, and it is enacted,

{Z’L‘A’Zio’ifgﬁﬂi

that nothing in this Act contained shall aﬁ'ect,

ﬁ'rce'

alter, or vary any right subsisting at the time of
passing this Act, except as herein expressly enact
ed; and all contracts, agreements and obligations
made and entered into before the passing of this
Act, and all remedie relating thereto, shall remain
in full force, any thing herein contained to the
contrary notwithstanding.
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SCHEDULE.
No. 1.

Original Entry of Proprietorship of Copyright of a
Book.
Time of

Name of the

Name and Place

.
.
of abode of the
of First
makmg
the Title
Of Bock Publisher
place ofand Proprietor
of the Date
Publication.

Entry.

Publication_

Copyright

_-

_

No. 2.

Form of Entry of Assignment of Copyright in any
Book previously registered.
Date of Entry.

Title of Book.

(Set out the Title of
the Book and refer to
the page of the Regis
try Book in which the

original Entry of the
Copyright thereof is
made.)

Assigner of the
Copyright

Assignee of the
Copyright.
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ACT No. XX or 1863.
An Act to enable the Government to divest

itself of the management of Religious Endowments.
Preamble.

Whereas it is expedient to relieve the Boards
of Revenue, and the Local Agents, in the Presi

dency of Fort William in Bengal, and the Presi
dency of Fort Saint George, from the duties
imposed on them by Regulation XIX. 1810 of the
Bengal Code (for the due appropriation of the rents

and produceof lands granted for the support of
Mosques, Hindu Temples, Colleges, and other
purposes ; for the maintenance and repair ofBridges,
Serais, Kuttras, and other public buildings,- and

for the custody and disposal of Nuzzool Property
or Escheats), and Regulation VII. 1817 of the
Madras Code (for the due appropriation of the
rents andproduce of lands grantedfor the support
of Mosques, Hindu Temples, and Colleges or other
public purposes ; for the maintenance and repair of
Bridges, Choultris, or Ckuttrums, and other public
buildings; and for the custody and disposal of

Escheats), so far as those duties embrace the
superintendenoe of lands granted for the support
of Mosques or Hindu Temples, and for other
religious uses; the appropriation of endowments
made for the maintenance of such religious estab
lishments: the repair and preservation of buildings
connected therewith, and the appointment of
Trustees or

Managers thereof; or

involve any

connexion with the management of such religious

establishments: and whereas it is expedient for
that purpose to repeal so much of Regulation XIX.
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1810 of the Bengal Code, and Regulation VII. 1817
of the Madras Code, as relate to endowments for

the support of Mosques, Hindu Temples, or other
religious purposes; It is enacted as follows:—
I. So much of Regulation XIX. 1810 of the
Bengal Code, and so much of Regulation VII. 1817

Regulations repeal
ed.

of the Madras Code, as relate to endowments for

the support of Mosques, Hindu Temples, or other
religious purposes, are repealed. '
II. In this Act words importing the singular
number shall include the plural, and words import
ing the plural number shall include the singular.
Words importing the masculine gender shall
include females.
The words “ Civil Court” and “ Court” shall
mean the principal Court of Original Civil Juris
diction in the District in which the Mosque,
Temple, or religious establishment is situate,
relating to which, or to the endowment whereof,
any suit shall be instituted or application made
under the provisions of this Act.
III. In the case of every Mosque, Temple or
other religious establishment to which the previ
sions of either of the Regulations speciﬁed in
Section I are applicable, and the nomination of the
Trustee, Manager, or Superintendent whereof, at
the time of the passing of this Act, is vested in, or

may be exercised by, the Government, or any

public oﬂicer ; or in which the nomination of such
Trustee,

Manager, or

Superintendent

shall

be

subject to the conﬁrmation of the Government, or

Number.

Gender.

“ Civil

Court,"

and “ Court.“

Local Government
to make special pro
vision
respecting
Mosques,

$0.,

certain cases.

in
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any public ofﬁcer, the local Government shall as
soon as possible after the passing of this Act, make
special provision as hereinafter provided.
Transfer to inde
perlent Trustees, §‘c.,
of all property be
longing to
their
Trusts, &c., remain
ing in charge of
Revenue Board or
00er

IV. In the case of every such Mosque,
Temple, or other religious establishment which at
the time of the passing of this Act, shall be under
the management of any Trustee, Manager, or
Superintendent, whose nomination shall not vest

in, nor be exercised by, nor be subject to the
conﬁrmation of, the Government, or any public
oﬁicer, the local Government shall, as soon as

possible after the passing of this Act, transfer to
such Trustee, Manager, or Superintendent, all the

landed or other property which, at the time of the
passing of this Act, shall be under the superinten
dence or in the possession of the Board of Revenue,

or any local Agent, and belonging to such Mosque,
Temple, or other religious establishment, except
such property as is hereinafter provided ; and the
powers and responsibilities of the Board of Reve
nue, and the local Agents, in respect to such

Mosque, Temple, or other religious establishment,
and to all land and other property so transferred,
except as regards acts done and liabilities incurred
by the said Board of Revenue, or any local Agent,
previous to such transfer, shall cease and determine.
Procedure in case
of dispute as to right
of succession to va
cated

51:.

Trusteeship,

V.

Whenever from any cause a vacancy shall

occur in the oﬂice of any Trustee, Manager, or

Superintendent, to whom any property shall have
been transferred under the last preceding Section,
and any dispute shall arise respecting the right of
succession to such ofﬁce, it shall be lawful for

Puméﬁﬂ‘Ql-IEWE' ]

ACT xx or 1863.

641

any person interested in the Mosque, Temple,or

religious establishment, to which such property
shall belong, or in the performance of the worship
or of the service thereof, or the Trusts relating
thereto, to apply to the Civil Court to appoint a.
Manager of such Mosque, Temple, or other religious
establishment, and thereupon such Court may
appoint such Manager, to act until some other
person shall by suit have established his right of
succession to such ofﬁce. The Manager so appoint
ed by the\Civil Court shall have, and shall exercise,

all the powers which, under this or any other Act,
the former Trustee, Manager, or Superintendent,

in whose place such Manager is appointed by the
Court, had or could exercise, in relation to such

Mosque, Temple or religious establishment, or the
property belonging thereto.
VI.

The rights, powers, and responsibilities

of every Trustee, Manager, or Superintendent, to

whom the land and other property of any Mosque,
Temple, or other religious establishment is trans
ferred in the manner prescribed in Section IV of
this Act, as well as the conditions of their appoint
ment, election, and removal, shall be the same as
if this Act had not been passed, except in respect

of the liability to be sued under this Act, and
except in respect of the authority of the Board of
Revenue, and local Agents, given by the Regula—

tions hereby repealed, over such Mosque, Temple,
or religious establishment, and over such Trustee,
Manager, or Superintendent, which authority is
hereby determined and repealed. All the powers

Rights, powers,
and responsibilities
of Trustees, Qt, to
whom any charge
shall be transferred.
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which might be exercised by any Board, or local
Agent, for the recovery of the rent of land or other
property transferred under the said Section IV of
this Act may, from the date of such transfer, be
exercised by any Trustee, Manager, or Superinten
dent to whom such transfer is made.
Appointment

of

Committees.

VII.

In all cases described in Section III of

this Act, the local Government shall once for all

appoint one or more Committees in every Division,
or District, to take the place, and to exercise the
powers, of the Board of Revenue and the local
Agents under the Regulations hereby repealed.
Such Committee shall consist of three or more
persons, and shall perform all the duties imposed
on such Board and local Agents, except in respect
of any property which is specially provided for
under Section XXI of this Act.
Provision as

unliﬁcatiom
ilembers
Committee.

to

for

of such

VIII. The Members of the said Committee
shall be appointed from among persons professing
the religion for the purposes of which the Mosque,
Temple, or other religious establishment, was
founded, or is now maintained, and in accordance.

so far as can be ascertained, with the general
wishes of those who are intererested in the main
tenance of such Mosque, Temple, or other religious

establishment. The appointment of the Committee
shall be notiﬁed in the Ofﬁcial Gazette. In order
to ascertain the general wishes of such persons in
respect of such appointment, the local Government

may cause an election to be held, under such rules
(not inconsistent with the provisions of this Act)
as shall be framed by such local Government.

PU-NJA‘B
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Eve's Menibet to
be appointedfor life,

as above shall hold his oﬂice for life, unless’ "vim drezwved for
removed for misconduct or unﬁtness, and no such‘ mum uc’ M

Member shall be removed except by an order of
the Civil Court as hereinafter provided.
X.

Whenever any‘vacancy shall occur among- _ Provision[orﬁll

the Members of a" Committee appointed’ as' above," "'8 up vaca'wm'
a new Member shall be elected to’ ﬁll the vacancy"
by the persons interested as above 'prbvided'. The
remaining Members of the Committee shall, as‘
soon as possible, give public notide‘of‘sﬂch’vamncy;
and shall ﬁx a day, which shall‘not be' ' later than'

three months from the date of sach‘vacancyyfor anI

election of a new Member by the persons ’interested’
as above provided, under rules for elections which!
shall be framed by the local- Government, ahd‘
whoever shall be then elected, under the said rules;

shall be a Member of the- Committee ‘to- ﬁll = such”
vacancy.

If any vacancy'as aforesaid‘shall not be

ﬁlled up by such election as aforesaid Twithv'in"three“
months after it has occurred, the Civil ‘ Court, on"

the application ofl any- person" whatever ' may"
appoint a person to ﬁll the vacancy,- ormay" orderX

that the vacancy I be"- fcrthwith ' ﬁlled up by theY
remaining Members of the Committee, with “which
order it shall then be the duty of Such remaining!
Members 'to comply, and if this order be not'
complied with, the Civil" Court may appoint a
Member to ﬁll the said vacancy.

XI. No Member of a Committee appointed
under this Act shall be capable of being, or shall

N, Member of a
'3f ,2:

act, also as a Trustee, Manager, or Superintendent, Mow”, ﬁle" “"1"
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"fwd! Com- of the Mosque, Temple, or other religious establish
.

On appointment of

ment, for the management of which such Committee
shall have been appointed.
XII.

Immediately on the appointment of a

53,2"1'52‘55'Agﬁifﬁ Committee as above provided, for the superinten
‘mmf‘r propmy' dence of any such Mosque, Temple, or religious
establishment, and for the management of its
affairs, the Board of Revenue, or the local Agents

acting under the authority of the said Board, shall

transfer to such Committee all landed or other
property which at the time of appointment shall be
under the superintendence, or in the possession, of
the said Board or local Agents, and belonging to
the said religious establishment, except as is here
inafter provided for, and thereupon the powers
and responsibilities of the Board and the local
Agents, in respect to such Mosque,

Temple, or

religious establishment, and to all land and other
property so transferred, except as above, and except
as regards acts done and liabilities incurred by the
said Board or Agents previous to such transfer,

shall cease and determine, All the powers which
might be exercised by any Board or local Agent,
for the recovery of the rent of land or other
property transferred under this Section, may from
the date of such transfer be exercised by such
Committee to whom such transfer is made.
A Committee appointed under this Act has the power

,,,,f,",’”",, “$5,313; to dismiss temple trustees as described in Section 3 of the
temple oﬂiers.

Act without having recourse to a suit, but the Committee

can only so act on good and sufﬁcient grounds.—Chinna
Ranyaiyangar v. Subbraya Mudati.—( 3. Madras High Court
Reports, p. 334.) The degree and kind of misconduct which
would justify the dismissal of an hereditary temple servant
must depend on the particular circumstances established in

PUNJABSJ‘Qt-IWDE» ]
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each case, and when the question whether there was a
sufﬁcient ground of dismissal happens to be one of degree
and not of principle, a Court on special appeal will treat the
ﬁnding of the Lower Appellate Court as conclusive on the
matter of fact, unless it appear to be opposed to every
reasonable view of the material evidence.-—Kristnasamy
Tataoharry v. Gomatum Ranyacharry.—(4. Madras High
Court Reports, p. 63. )

XIII. It shall be the duty of every Trustee,
Manager, and Superintendent of a Mosque, Temple,
or religious establishment to which the provisions
of this Act shall apply, to keep regular accounts
of his receipts and disbursements, in respect of the
endowments, and expenses of such Mosque, Temple
' or other religious establishment ; and it shall be
the duty of every Committee of management,
appointed or acting under the authority of this
Act, to require from every Trustee, Manager, and
Superintendent of such Mosque, Temple, or other
religious establishment, the production of such
regular accounts of such receipts and disbursements
at least once in every year, and every such Com
mittee of Management shall themselves keep such
accounts thereof.
XIV.

Any person or persons interested in

any Mosque, Temple, or religious establishment,
or in the performance of the worship or of the
service thereof, or the Trusts relating thereto, may,

without joining as plaintiﬂ' any of the other persons
interested therein, sue before the Civil Court the

Trustee, Manager, or Superintendent of such
Mosque, Temple, or religious establishment, or the
Member of any Committee appointed under this
Act, for any misfeasance, breach of trust, or

neglect of duty, committed by such Trustee,

Accounts of re
ceipts and disburse
ments.

Any person inter
ested may sue in case

of Breach of Trust,
Q'c.

64.6
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Manager, Superintendent, or Member of such
Committee, in respect of the Trusts vested in, or
conﬁded to them respectively, and the Civil Court
may direct the speciﬁc performance of any act. by
such Trustee, Manager, Superintendent, or‘Mem
ber of a Committee, and may decree damages and
costs against such Trustee, Manager, Superinten
dent, or Member of a Committee, and may also

direct the removal of such Trustee, Manager,
Superintendent or Member of a Committee.
Suits agaiml the
The suits to. which this Act relates are only those
heirs of dishonest against trustees, managers or superintendents, or the mem
Manaé'm-

bers of a District Committee whilstin ofﬁce; and do not

comprise actions against the heirs of deceased managers to
compel them to make good out of the property inherited by
them endowment funds lost by the misfeasance, breach of
trust and misappropriation of the late manager: but inde
pendently of the Act such suit can be brought by any
person entrusted with thesupervision or care of theproperty
as a Dharmakarfa; all the Act does being to widen the
right of suit, which existed before in some particular cases.

-—Jeyangarulavaru v. Durma Dossji.—( 4. Madras High Court
Reports, 11. 2. )
This Section doe,
not apply to wrongfuldimisml 0f lemlgzmmzw by the
'

IVuture of interest

A suit by a mosque ofﬁcial to be restored to his appoint
ment on the ground that he had been improperly dismissed
by the Mosque Committee, does not come under this Section,
as there may be a removal from ofﬁce on insufﬁcient grounds
without any misfeasance on the part of the Committee; the
sole purpose and etfect of this Section being to enable
persons to sue for the protection of the property and the
proper application of the funds and affairs of the establish
ment in which they have a. common interest.—Saiyad Arm'n
Sahib v. Ibrahim Sahib.—(4.' Madras High Court Reports,
12. 112. )

XV.

The interest

required in

order to

111'm°a a person r0 entltle
.
.
ayperson to sue under the last preceding
Sectionneed not beta pecuniary, ora direct or
immediate, interest, or such an interest as would

entitle the person suing to take any part in the
management or superintendence of the Trusts.

Pumhﬁrﬂ‘l'hﬁooi' ]
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Any person having a right of attendance, or having
been in the habit of attending, at the performance
of the worship or service of any Mosque, Temple,
or religious establishment, or of partaking in the
beneﬁt of any distribution of alms, shall be deemed
to be a person interested within the meaning of
the last preceding Section.
XVI.

In any suit or proceeding instituted

Reference to arbi
trators.

under this Act, it shall be lawful for the Court

before which such suit or proceeding is pending, to
order any matter in difference in such suit to be
referred for decision to one or more arbitrators.

Whenever any such order shall be made, the provi
sions of Chapter VI of the Code of Civil Procedure
shall in all respects apply to such order and arbitra
tion, in the same manner as if such order had been

made on the application of the parties under Section
312 of the said Code.
XVII. Nothing in the last preceding Section
shall prevent the parties from applying to the
Court, or the Court from making the order of

Reference under
section 312 of Civil
Procedure Code.

reference, under the said Section 312 of the said

Code of Civil Procedure.

XVIII. No suit shall be entertained under
this Act without a preliminary application being
ﬁrst made to the Court for leave to institute such
suit. The application may be made upon unstamp
ed paper. The Court, on the perusal of the
application, shall determine whether there are
suﬂicient primdfacie grounds for the institution of
a suit, and if in the judgment of the Court there
are such grounds, leave shall be given for its

Preliminary applll
cation for leave to
institute suit.

6 i8

nor xx or 1863.
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institution. In calculating the costs at the termi
nation of the suit, the stamp duty on the prelimi
nary application sball be estimated, and shall be

added to the costs of the suit. If the Court shall
be of opinion that the suit has been for the beneﬁt
of the Trust, and that no party to- the suit is in
fault, the Court may order the costs, or such

portion as it may consider just, to be paid out of
the estate. See the case of Agri Sharma Embandri v. Janardhmm
Embuudri, above, at p. 619.

Com-{may require

-

XIX.

Before giving leave fer institution of a

of Tmm suit, or after leave has been given, before any
proceeding is taken, or at any time when the suit
is pending, the

Court may order the Trustee,

Manager, or Superintendent, or any Member of a
Committee, as the case may be, to ﬁle in Court the

accounts of the Trust, or such part thereof as to
the Court may seem necessary.
N0 Civil suit a» bar

XX.

No suit or proceeding before any Civil

ﬁﬂﬁiged‘jlﬁ‘mfﬁio'; Court under the preceding Section, shall in any
T’wt'
way affect or interfere with any proceeding in a
Criminal Court for Criminal Breach of Trust.
Provisionfo, me,

XXI.

In any case in which any land or other

Ze';jf;if',f,";;;;‘,’;§£§; property has been granted for the support of an

establishment party of a religious and partly of a
secular character, or in which the endowment made
for the support of an establishment is appropriated

partly to religious and partly to secular uses, the
Board of Revenue, before transferring to any
Trustee, Manager, or Superintendent, or to any
Committee of Management appointed under this

"mutt-ﬁlth?“ J

ACT xx 01? 1863'.
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Act, shall determine what portion, if any, of the
said land or other property shall remain under the

superintendence of the said Board for application
to secular uses, and what portion shall be trans

ferred to the superintendence of the Trustee,

Manager, or Superintendent, or of the Committee,
and also what annual amount, if any, shall be
charged on the land or other property which may
be so transferred to the superintendence of the said
Trustee, Manager, or Superintendent, or of the
Committee, and made payable to the said Board or
to the local Agents, for secular uses as aforesaid.

In every such case the provisions of the Act
shall take effect only in respect to such land and
other property as may be so transferred.

XXII. Except as provided in this Act, it Gwmmntmm
shall not be lawful after the passing of this Act, "01‘1- Charge he'm'
_
'
forth of property for
for any Government 1n India, or for any Ofﬁcer of 81111110" of any Mas
que, Temple, é'c.
any Government in his ofﬁcial character, to under
take or resume the superintendence of any land
or other property granted for the support of, or
otherwise belonging to, any Mosque, Temple, or

other religious establishment, or to take any part
in the management or appropriation of any endow
ment made for the maintenance of any such Mosque,

Temple, or other establishment, or to nominate or
appoint any Trustee, Manager, or Superintendent
thereof, or to be in any way concerned therewith.
XXIII.

Nothing in this Act shall be held to

Eject of Ac, ,-,,

affect the provisions of the Regulations mentioned gigec‘mgfeifeﬁ‘jjij
in this Act, except in so far as they relate to
Mosques, Hindu Temples, and other religious

tioned, and of build
ings of antiquity Lire.
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establishments; or to prevent the

Government

from taking such steps as it may deem necessary,

under the provisions of the said Regulations, to
prevent injury to and preserve buildings remark
able for their antiquity, or for their historical or
architectural value, or required for the convenience
of the public.
“ India."

XXIV.

The word “ India ” in this Act shall

denote the territories which are or may become
vested in Her Majesty by the Statute 21 and 22
Vic., c.

106, entitled “An Act for the better

Government of India.”

CHAPTER XXIII.
PART I.
On Real Property.
In the present Chapter it is proposed to treat of the
law of real property in the Punjab, under three divisions :
ﬁrst, the rights of proprietorship, secondly, the law relating
to sale; and thirdly, that regarding letting and hiring;—
omitting such portions of the subject as have appeared to fall

more conveniently under Section XXI 0f the Punjab Civil
Code, and Act XXVIII of 1868.

Tim Rights of Proprietorship.
Land in its legal signiﬁcation extends indeﬁnitely up
wards to the sky (cujus est solum ejus est mquc all caelnm ), and
downwards to the centre of the earth, so that the ownership
of land includes not only the face of the earth, but also

Legal signf/iralion
of the term land.

everything under and above it, stone and kankar beds,

wood, water, and
p. 385. )

buildings.—( Brown's Leyal JlIaxz'ms,
'

.

Owing to this indeﬁnite extension upwards it follows that
a person has no right to erect a. building on his own land,
which interferes with the due enjoyment of adjoining pre
mises, and occasions damage thereto, either by overhanging
them, or by the ﬂow of water from the eaves, unless he have
acquired a right by grant or prescription. And this is the
case whether the projecting building cause actual damage or
not.

Rights of orrner~
ship remtlting from
this signi cation.

So, too, an action will lie against a man if he allow the

boughs of his tree to grow so as to overhang the adjacent
ground in an unwonted manner ( Broonz's Legal Maxims,
ma. 382—38l) ; or if he lop his hedges or trees in such a
way as to encumber his neighbour’s premises.-( Aor/on’s
Topics, 71. 1:34. ) Under the Civil Law if a tree overhung the
house of a neighbour he might cut it down, and if it over
hung his land trim it up to ﬁfteen feet from the soil.-( My. II. 43, 27, 1.)
Among the rights of ownership is that of water ﬂowing
through or by the estate. This right is admirably described
in Chancellor Kent's Commentaries, as quoted at p. 4.97 of
Mr. Norton’s Topics of Jnrisprmlcnce. “ Every proprietor of
lands,” he writes, “ on the bank of a river has naturally an
equal right to the use of the water, which ﬂows in the
stream adjacent to his lands, as it Was wont to ﬂow ( currere

solcbal) without diminution or alteration. No propnetor

Flowing water.
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has a right to use the water to the prejudice of other
proprietors above or below him, unless he have a prior right
to divert it, or a title to some exclusive enjoyment. He has
no property in the water itself, but a. simple use of it while
it passes along. Aqua currit et debet currcre is the language
of the law. Though he may use the water while it runs
over his lands, he cannot unreasonably detain it, or give it
another direction, and he must return it to its ordinary
channel when it leaves his estate. Without the consent of
the adjoining proprietors he cannot divert or diminish the
quantity of water which would otherwise descend to the
proprietors below, nor throw the water back upon the pro
prietors above, without a. grant, or an uninterrupted enjoy
ment of twenty [in India probably twelve} years, which is
evidence of it. l‘his is the clear and settler doctrine on the
Subject, all the difﬁculty that arises consists in the applica
tion. The owner must so use and apply the water, as to
work no material injury or annoyance to his neighbour below
him, who has an equal right to the subsequent use of the
same water. Streams of water are intended for the use and
comfort of man, and it would be unreasonable, and contrary
to the universal sense of mankind, to debar every riparian
proprietor from the application of the water to domestic,
agricultural, and manufacturing purposes, provided the use

of it be made under the limitations which have been men
tioned;

and there will, no doubt, inevitably be, in the

exercise of a perfect right to the use of the water, some
evaporation and decrease of it, and some variations in the
weight and velocity of the current. But de minimis non
curat lean, and a right of action by the proprietor below
would not necessarily ﬂow from such consequences, but
would depend upon the nature and extent of the complaint
or injury and the manner of using the water. All that the
law requires of the party, by and over whose land a stream
passes, is that he should use the water in a reasonable
manner, and so as not to destroy or render useless, or

materially diminish or affect the application of the water by
the proprietors below on the stream.

He must not shut the

gates of his dam, and detain the water unreasonably, or

let it off in unusual quantities to the annoyance of his neigh
bour. Pothier lays downs the rule very strictly, that ‘the
owner of the upper stream must not raise the water by

dams. so as to make it fall with more abundance and
rapidity than it would naturally do to injure the proprietor
below.‘ But this must not be construed literally, for that
would be to deny all valuable use of the water to the riparian
proprietors.
It must be subjected to the qualiﬁcations
which have been mentioned, otherwise rivers and streams of

water would become entirely useless, either for manufactur
ing or agricultural purposes. The just and equitable prin
ciple is given by the Roman law—Sic em'm debs" quam.

on». xxm-Parr 1- ]
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meliorem ayrnm .s-nnm facere, ne vicini deteriorem facint.” See
too, the judgment of Mr. J. Story in Taylor v. Wilkinson,
quoted at p. 495 of the Topics of Jurisprmlence. Also the
judgments quoted at pp. 155—165. These passages further
show that the true meaning of the civilians, that ﬂowing

water is a res communis, is merely that all may drink it and
apply it to the common purposes of supporting life, and that
no one has any property in the water itself except in that
particular portion which he has abstracted from the stream
and retains in his possession. See too Broom’s Legal
Marims, pp. 145 and 364; and Broom's Commentaries on the

Common Law, pp. 782—784. So in Shaikh J'lanawar Hussein
v. Kanhya Lall the law was deﬁned thns—“ The riparian
proprietor may deal with the stream as freely as with any
other portion of his land, provided only that he must not by
so doing sensibly disturb the natural conditions of the
stream as it exists within the limits of other proprietors,
whether above or below, or on the opposite side."-- ( 3. W

Reporter, Civil Rulings, p. 218. )

So where a party seeks to

erect a water mill on his own land, the right cannot be dis
allowed by reason of being likely to lead to constant quarrels
among the neighbours, if it appear that the erection of the
mill will not injure the landholders lower down stream who
are entitled to the use of the \vater.-Nur .lllahammad v.
Khanimulhih.—( 2. Punjab Record, Revenue Case No. 12. )
In Rum Dass Surmah v. Sonatun Goohu it was ruled that a
man has no right to erect a bund on his own land so as to
intercept the passage of ﬁsh in anatural stream, and thereby
render the plaintiff"s right of ﬁshery less valuable.-—( Suther
land's Civil ltulinys, for June 1864, p. 375.)
The subject of diverting a stream by a proprietor higher
up its course came before the Chief Court in Sipadar Khan v.
Wazira, in which the plaintiff as manager of an estate sued
to obtain the demolition of an embankment which he alleged
intercepted the ﬂow of the water from the Gaggar over his
estate. The Court remarked that the depression of the
ground in the defendant’s village was slight, and not appar
ently such as to form a regular current; and therefore,
under the circumstances, the Court refused to decree the

A Punjab prere
dent on the point.

demolition of the dam, if it were so constructed as to allow

a reasonable course of water to pass it, and did not com
pletely obstruct the whole ﬂow.—( 2. Punjab Record, Case
No. 33. )
In a suit to restrain the defendant from increasing the Before a plaintiﬁ
height of a dam which he had erected on his land, from the can obtain a decree
height of a cubit, at which it had stood for many years, to against another for
interfering with the
two cubits, on the ground that to the south of the defen ﬂow
of water, the
dant’s land there was a natural hollow into which the water - plaintiﬁ" must shew

having topped the defendant’s dam at its original height

t

his right to receive
the stream.
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used to be discharged, and that the water so collected in
this depression was wont to be used by the plaintiff for
irrigation purposes, whereas now it would be diverted by the
increased size of the embankment, the Calcutta Court held

that the suit ought to be dismissed, as there was nothing to
show that the plaintiﬂ" had any right to insist that the water
on the defendant's land, when it reached the height of a
cubit should pass over a bank and so escape into a reservoir,
or that the defendant was bound to cause the water so to
escape for the plaintiff's beneﬁt.—Prankrz'sto Roy v Huro
(.‘hamlri Roy.-( 10. W. Reporter, Civil Rulings, p. 435. )
License to a tenant

, Where a tenant had erected a dam with the lessor‘s

does not amount to

permission on his holding and thereby obstructed the

the grant of an ease

natural ﬂow of water to other lands of the lessor, the

ment.

Madras Court held that mere permission to erect did not
amount to a grant of a right to the use of water, derogating
from the natural rights of those though whose lands, in the
other portion of defendant‘s estate, the stream would other

wise ﬂow; for if so on every right of way exercised merely by
the permission of the grantor, an easement would be created
by grant. The case then was simply one of a tenant deroga
ting from the natural rights of the other tenants by the
permission of their common landlord, and existing only by

permission.

Such a right might be terminated on the terms

of the plaintiff paying to the tenant the expenses which he
had been induced by that permission to incur. The Court
however remarked that if the dominent and servient tene
ments had been the property of different persons, there
would not have been an irrevocable license. “ A man may
license an act in its inception, and yet be entitled to relief
when it is found to have injurious consequences which he
could not have contemplated at the time of the license.—
Bmzkart v. Houghlon. Whether he can or cannot revoke it
is a question upon the facts of each particular case. The
termination or narrowing of easements by irrevocable license,
and creation of easements by such license, will probably be

found to be wholly different questions; but we give no opinion
now upon that subject, because the 1st section of the Statute

of Frauds presents the case to the English lawyer in an aspect
wholly different to that in which, if it should ever arise, it
would come before us."—Kesam Pillai v. .Pcrlrlu Rerldi.—( l.
Slokes’ Madras Reports, p. 258.)
Underground
streams and waters.

Underground waters are subject to the same law as
those which appear on the surface, if they ﬂow in regular
deﬁned subterranean channels —( Norton's Topics, 11. 166. )
If however, they simply spread abroad in the strata under
the soil, no action will lie if the defendant, in the exercise

of his right to dig or excavate beneath the surface of his

own land, casually drain off the water from the plaintiff’s

AOHAP. xxnl-Pm 1- ]
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land, so as to leave his well dry, except indeed the latter

enjoy a prescriptive right in the water.*—( b’room’s Legal
Maxims, p. 365. )
The leading case on this subject is Chasemore v. Richards,
the facts of which are thus given by Mr. Broom—( Com
mentaries on the Common Law, 1). 79. ) “ The plaintiff, a
land—owner and mill-owner, had for above sixty years enjoyed

Chasemore v.
Richards.

the use of a stream, which was chieﬂy supplied by subter

ranean water percolating through the substrate. Water
which would otherwise have thus supplied the stream was
diverted from it by the defendant, an adjoining landowner,
who dug on his own ground awell for the purpose of supply
ing water to the inhabitants of the district. The plaintitl'.
having lost the use of the stream, was held to have no right
of action against the defendant, for thus abstracting the
'water, which was of sensible value in and towards the work

ing of the said mill." See too Norton s Topics, pp. 167—1 76,
for a fuller account of this case, and for extracts from several
of the judgments delivered in it. He observes that the
following principles were established by this action :
Ftrst.—The right to the continual ﬂow of running water
is a natural right incidental to property in adjoining land,
and does not depend on prescription.
iS’ecorzdtq.—Tliis right exists whenever the water ﬂows in
a known and deﬁned course, whether it be on the surface or

underground.
Thirdly.—But no such right can be claimed in respect of
underground water, not proceeding in any deﬁned course,
but percolating through the soil, although it may ultimately
reach a deﬁnite visible stream.
The following extract from the Digest ( XXXIX. 3.)
But if the perco
however, shows that Roman law would not allow this right lating water be inter
to use percolating waters without being answerable for injury cepted of mere
an action will
caused thereby to another to be a screen for intentional malice
lie.
malevolence—“ Dcm'que lllarccllus scripsit, cum co, gut in we
fotliaas vicinifoatem averterit, nihil posse agi, nec dc dole artionem.
Et sane non dehet habere, si non animo vicim' nocendi, sad suum
agrum meliorem faciendt' tdfecit."
|
It follows from the principles laid down in the foregoing An action lies for
paragraphs that an action will lie for fouling water to the fouling a stream.
use of which the plaintitl' is entitled.—( Broom’s Commenta
ries on the Common Law, 12. 784. )
‘ Several of the judgments in Chacemore v. Richard-v, incidentally, and
that of Lord Wensleydale, directly, appear however to show that the prim

ciple of prescription does not apply to the case Of injury caused by the
diversion of percolating subterranean waters.
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have been already
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It would appear that a suit will lie fora wrongful use of
the stream without proof on the plaintiff’s part that he has
as yet sustained positive damage thereby, for a legal right
has been invaded, and this imports legal damage.—( Norton's
Topics of Jurisprudence, pp. 165 and 503. )

Mr. Norton ( Topics of Jurisprudence, p. 166,) remarks
Appropriation of
astrenm by a ﬁrst that “in this country it may happen that a man may occupy
settler.
a stream and turn it to use, where there are neither
occupants above or below him : for instance, a coffee planter
erecting a mill upon a stream in the jungle which he has
cleared, where the land above and below him is unoccupied.
In such a case, I conceive, he would acquire a right as the
ﬁrst occupant, and by user, against those who might subse
quently take up the lands either above or below him." And
similarly at p. 4-98. But pace the learned writer, would not
the Government, as proprietor of the adjacent waste lands,
or any subsequent grantee of the Government, have a right
to dispute an undue appropriation of the stream by the ﬁrst
settler at any period within twelve years of the act com
plained of ?
A man cannot so
dam up water on his
land as to ﬂood his

neighbour‘s soil.

It is also unlawful for a person in erecting a band on
his own land so to pen back the water as to inundate the
land of his neighbour, without the license or consent of that
neighbour. —Becharam Chowdhry v. .l’uhubnath.—-( 2. Benyal
Law Report-s, Appendix, p. 53. )

Where the defendant by cutting a water-course caused
It is no ereusefor
a defendant‘s wrang water to ﬂow over the plaintiffs land, to the plaintiffs
ful act that the plain detriment, the fact that if the latter had raised a bund at his
tiﬂ' might protect his own expense he might have protected himself from injury, in
property by an outlay
nowise barred the plaintiffs right of action, as he was en
of money or labor.
titled to the peaceful use, occupation and proﬁt of his land
without being put to the necessity of erecting at his own
cost a buud to protect himself from the illegal actp of
another.—Raj Chandra Ghose v. Jai Kishen Meeker/ea—(é.
W. Reporter, Civil Rulings, p. 76. )
Case of wrongful

A landlord is not answerable for acts of his cultivators

injury by or against .by which damage accrues to neighbouring lauds, if those acts
tenants.

were done without his order or knowledge.—Kudar Bahsh

Biswus v. Ram Nay C/wwdhry.-—( 7. W. Reporter, Civil Rul
ings, )9. 44-8. ) But a landlord who only receives rent from
his land in the event of the ryots being able to reap a crop,
has a sufﬁcient interest in the land to be able to maintain a
suit against a party by whose wrongful act the land was so
ﬂooded that the crops were destroyed—Ram Chandra Jana

v. Jihan Chandra Jana.—( l. Bengal Law Reports, Civil
Appeals, p. 203. )

.
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Another natural right of property is that of having the
soil supported in its natural state by the soil of the adjoining
estate: hence a man may not dig so near the conﬁnes of his
own ground as to endanger the falling in of the soil of his
neighbour. By the Civil Law if a. man dig a sepulchre or
a ditch, he shall leave between it and his neighbour’s land a
space equal to its depth; if he dig a well, he shall leave the
' space of a fathom. If however, a man increase the natural
lateral pressure of his soil by building upon it, he can only
have a right to the increased support required, as an ease
ment or servitude, either by express grant from his neighbour
or by wen—(Norton's Topics of Jurisprudence, pp. 527 and

657

Right of the soil
to support in its na

tural state.

532.)
The right of property enables the owuer to dig under
neath his soil for metals, stone, &c.

Partridge v. Scott,

He must not however in

the exercise of this right carry his excavations beyond his
own land, under the surface of that of his neighbour, neither
may he carry his digging or tunelliug so near the edge of his
ground as to endanger the soil or the buildings of his
neighbour, when these latter have acquireda prescriptive
right to support. The leading case is that of Partridge v.
Scott: there the defendants were charged with having caused
two of the plaintiff’s houses, which had been built consider
ably within the plaintiff's boundary, to fall in by excavating
the coal in their land, and not leaving a sufﬁciently thick rib

of coal untouched between their excavations and the plain—
tiff's land; the plaintiff's suit was, however, dismissed, as it

appeared that the houses were themselves erected on exca
vated land, which caused them to require additional support
from the defendant's ground, to which additional support
they had not as yet acquired a prescriptive claim, while the
rib of coal left by the defendants was more than sufﬁcient to
have supported them had the ground underneath their foun
dations been in its normal state.—-( Norton’s Topics of Juris
prudence, pp. 529, 532.

Also, p. 533 for the analogous case

of Brown v. Robins. )
In reference to mining, it may be well to insert the
following rules laid down by the Government of India with
reference to the subject of Royalties :—
“ (1.) In permanently settled estates (the return of
mines having formed a distinct item of the assets on which the
settlement was made) no claim of Government to any share
in the produce of mines would lie.
“ ( 2. ) In making new settlements, whether permanent
or temporary the rent of mines existing deﬁnitely and tangib
ly at the time of settlement may be treated as an asset ol the
estate, and during the currency of that settlement no in-_~

JIining royalties.
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creased demand by Government, in the shape either of rent
or royalty, can be made, either on account of new mines, or
of the increased value of old ones.
“ ( 3. ) As a matter of grace, Government waives its
rights to include coal mines 1n the calculation of assets.
“ It has been further ruled that in the case of waste
lands, the right to work minerals may be granted by Go—
verninent separately from the right to the land on either a
rent or royalty." (Extract from a letter of Secretary of the
Government of India, published in Financial Boo/c Circular No.
XXX V of 1864. )
Treasure trove.

The following extract from the Institutes of Justinian
(II. 1. 39) gives the Roman law on the subject of treasure
trove, which seems far more equitable than the Common law
of England, which on principles evidently gathered from the
feudal system, assigns the whole to the Crown :——Thesauros*
qu-os quis in loco suo iuvcncril, divas Hadrianus naturalem (equi
tatem. secutus ei concessil qui invenerit : idamque slatuit si quis in
sacro out rcligioso loco forluito casu inueiierit. Al si qm's in
alieiio loco, non data ad hoc opera, scdfortuito int/enerii, dimidium
inventori, dimiclium domino soli concessit, et convenicnter si qnis
in Cwsaris loco invenerit, dimidium inventoris, dimidimn Oct-saris

essc slatuil.

Oui convenicns est, at si quis in fiscali loco vel pub

lico invcncrit, climidium ipsias esse, dimidium ﬁsc-i oel civitalis.”

For the Regulation law on this head, see Regulation No. V
of 1817 at the end of this Chapter.
The owner, unless prohibited by a. binding contract may
build where and as he pleases on his own ground; and no
action will lie against him if his erection interfere with the
150'" "Rama"? 0w" prospect from his neighbour’s house (Norton’s Topics, 1).
land.
In!) ), or even shut out the light altogether from his windows,
unless they happen to be ancient lights, for which see below.
—( Noiton's Topics, pp. 153, 519.) So a man can open a.
door where he pleases, and no action is maintainable if it do
not open on land belonging to the plaintiff, although it may
open on a pathway leading to the door of the kitten—Peru
v. Budha.—(1. Punjab Record, Case No. 90.) Similarly in
Forum Shh-h v. Sita Ram, the Agra Court ruled that where
the defendant had opened a door in his own wall, the plain
titf had no right of action by reason of anticipating that it
had been opened in order to annoy him by trespassing over
his lands, though if the door on turning on its hinges dis
turbed the enjoyment by plaintiff of his rights in land he
longing to him, a suit would lie to remove the obstruction.—
( 2. North West High Court Reports, 17. 19. ) In another case
Instances of dam
mlm ahsque injuria
in the case of erec

* “ Thesaurus est reins quazrlam deposilia pecan/(e cujua n-m ewslal
mamoriu nt jam dominum nun hubcul."-—( .Uiy. XLI. l. 31. l. )
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of this nature (1. Punjab Record, Case No. 28), the 'Chief

Court, while dismissing a suit to obtain the closure of a new
door on the ground that it was not shown to open on the
plaintiff‘s land or to cause him damage, observed that if the
door had been opened in the wall of the town, any person or

persons with common or other rights in the wall might
question the rights of the defendants to alter the state of the
wall in a manner causing damage or inconveniem-e.
Neither can an order be obtained for closing a door
because it opens on a. court-yard, the common property
of the litigants and others, unless it be shown that it

renders the yard less useful to the co-sharer, the plaintiff,
or deprives him of any right which he would otherwise have
had—Him Sing/i v. Telu.—( 3. Punjab Record, Case N1.

46. ) In Webb v. Bird, it was held that no action lav against
the defendant for building a. wall so near the plaintiﬂ"s wind
mill as to interfere with the free access of wind to it.—
(Norton's Topics, p. 517. )
By English law it is not actionable for a man to open
new windows in his wall, although his doing so may interfere
with his neighbour's privacy, in which case the only remedy
is to build on the adjoining land opposite to the offensive
window.—(Broom’s Legal .llaxims, p. 367.)

This doctrine

has been followed by the Madras Court in KOHUUILI: v.
Gurunada Pillai, and as the Courts of this Presidency have

decided on following the continental theory of privacy I
make no apology for giving the following extract from the
judgment of Innes, J., as exposing the unsoundness of this
so called right of privacy. “ I have no hesitation in applying
the principles of English law on this subject rather than
those of the continental systems of law, to which my
learned colleague has alluded, in which the invasion of privacy
by opening windows is treated as a wrong; because, it
appears to me to be the most reasonable system, as being
that best adapted to the exigencies of mankind living in a.
state of society and in close association. The inconsistency
of other systems may, 1 think, be illustrated in the following
manner: A has a piece of ground in a street and a house
upon it, and B possesses a piece of ground on one side of
it (say the south) immediately adjoining the house of A.
A’s house faces the street to the west, but has Several
windows and a. door open to the south. Soon after the

erection of A’s house, 0 purchases of B the ground adjoin
ing to the south of it. He goes to examine his purchase,
and, standing upon his own open ground, receives the rays
of light from various directions, and among others from the

direction of .A's windows and door. In common parlance.
he sees through A's windows and door and invades A‘s pri
vacy. This is not regarded in any system of law as an

80Licnable wreng, simply because if a man turn his eyes in

Right of privacy.
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a particular direction he must percieve the object which the
rays of light from that direction convey to them, and it
would be too absurd to say that a man may not come upon
his own ground and turn his eyes in any direction he pleases.
But if 0 builds a house upon a portion of his ground, the
right which was not denied him when he received it on
a large scale, the right, that is, of looking in every direction,
trespassing with his eyes upon A’s privacy and viewing the
interior of his room from any part of his open ground,
is at once gone.

True it is that the angle of vision, which

was before only limited by the extent of 0's ground, is now
narrowed and conﬁned to the space occupied by the few
windows which 0 can put into the north wall of his house;
yet this more limited means of reception of the rays of light
by the eyes, and the more limited view which he thereby
obtains of the interior of A‘s house, become a wrong, where
as a more complete traverse of it from the open ground was
not so regarded. The English law upon this subject is in
this quite consistent. It says, it is not a wrong for another
to look in upon you from his own ground, whether he have
a house upon it or not. But you may shut out his view by
building on your own ground. Nor would there seem to be
any hardship in this upon the party whose privacy is
interfered with. A person possessing a house and ground,
with open spaces about it not belonging to him, must almost
always be aware that those spaces may at any time be
occupied by houses by which his privacy may be interfered
with, unless he so builds his house as to render this impossi
ble. And similarly with a person who purchases or takes a
lease of a house with adjoining house grounds. He does so,
or he ought to do so, with full knowledge of the probability
of his being at some time or other overlooked, unless he
make provision against it. And it seems to me far more
convenient, and a less vexatious restriction upon the rights
of property, that the owner of a house should, if he desire
privacy, be compelled to build up and shut out the view into
his house from the windows of his neighbour, than that

that neighbour should be restricted by the will of the other
in the amount of light and air he may enjoy.” While Hol
loway J. observed that, in choosing between the views of the
continental lawyers and those of England, “ I confess I look
with so much apprehension upon the establishment among
a very litigious people of rights of a very shadowy character,
that I cannot doubt that the English rule is the safer one.
I cannot but think that the establishment of such a right

would lead in populous neighbourhoods to a very mis
chievous abridgement of the liberty of property, and in a
_ rural neighbourhood it would be difﬁcult to say to what
inordinate lengths such a claim might not extend."—(3.
Madras High Court Reporls, 12. 14-1.) The Calcutta Court,

in Srinath v. Nand Kishore Bose, appear to countenance the
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supposed right of privacy, for in an action to compel a wall
to be removed which had been built so as to deprive the
plaintiff of light and air, they refused to give relief, since
“ even if it were shewn that light and air had long been
enjoyed by the plaintiff, and have now been cut off by the
defendant’s wall, still as plaintiff had no right to build an upper
storey, with reference to the circumstances of domestic life
in India, so as to intrude on the privacy of the females of
the defendant’s family, the plaintiff would have no relief in
this respect, as he was the ﬁrst and greater wrong-doer.(5. W. Reporter, Civil Rulings, p. 208.) It seems strange
that the learned Judges in writing the words I have under
lined did not see that a doctrine which involves such mou
strous conclusions could scarcely be sound law. There is
not a house of three or four storeys in any town in Upper
India. which does not overlook the yards and often the
interiors of the humbler dwellings, and if the doctrine of

privacy is a part of the customary law of India any native
gentleman or wealthy trader who raises a third or fourth
storey on his house is liable to an action at the suit of any
neighbour however far off whose premises are overlooked in
consequence of the so-called wrong—deer improving his
dwelling. It seems hard to conceive a more unjustiﬁable
interference with the right of property, and it may perhaps
be questioned whether that be a good legal custom which
under native rule, and indeed under British too, may safely be
said never to have been enforced against the wealthy or
powerful classes. The Agra Court have however ruled that
a party has no right to open windows for his own convenience
on his own premises, if doing so will interfere with the
privacy of his neighbour.—( 2. North West High Court
Reports, p. 269, and Vol. 4.)). 253. ) And the Chief Court,
on the authority of these Agra decisions, directed, in Nanak
Uhand v. Lalla, that the defendant should close a door which

he had opened in the upper storey of his house, because the '
use of it had the effect of opening the interior of the
plaintiff's private apartments to view in a manner inconsis
tant with his privacy; that privacy being determined with
regard to the usages* and habits of the natives of this
country.—-( 4. Punjab Record, Case N0. 21.)

One decision

upholding this doctrine of the right of privacy will be met
with in the Bombay Reports (5. Reid’s Reports, 7;. 42),
but there it was specially based on a “ recognized usage of
Guzerat.”
' May not this alleged custom of the right of privacy be shown to be bad
on the ground of its being unreasonable (see above at p. 125 of this work),
since carried to its legitimate consequences it may easily be shown in india

“ to be contrary to the public good,” by placing undue restrictions in the
way of the improvement of property: it should be remembered that the

plan of house building on the continent of Europe is altogether different
from that prevailing here.
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An owner may not however erect on his own land any
thing oil'ensive so near the house of another as to render it
useless and unﬁt for habitation. The doctrine upon this
subject is laid down by the Court of Exchequer Chamber in
Bel/{ﬂint v. Turnley, being that “whenever, taking all the
circumstances into consideration, including the nature and

extent of the plaintitFS enjoyment before the acts complained
of', the annoyance is sufﬁciently great to amount to a
nuisance according to an ordinary rule of law, an action will
be whatever the locality may be.”—( Brown's Legal zlrtximr,
p. 367. ) And a neighbour whose property is injured by the
nuisance so erected, may remain on his soil and throw it
down, who may enter on the wrong-doer's soil and throw it

down, and justify the entry in an action of trespass. In
exerting this right of removal, the party injured must use
no more force, or work greater damage than is sufﬁcient to
abate the nuisance, and restore things to the status quo ante.

-——( Nnrton’s Topirs. pp. 551, 552. ) See further on this
subject Brown's Common Law, pp. 221 —223, which show that
it is requisite that no riot be committed in the abating the
nuisance, and that where the defendant has succeeded to the

nuisance which had been created by his predecessor. notice
to remove should be given him before the party aggrieved
takes the law into his own hands.
A wall which in
Where a defendant had recently built a wall so near the
jures a neighbour's house of his neighbour that the rain water falling within a
buildings is a wrong
conﬁned space between the two walls. and, having no outlet,
ful nuisance.

sunk into the ground, and undermined the plaintist build

ing. the Calcutta Court ruled that he could not be allowed
to thus maintain the wall to the injury of his neighbour.—
Srfnath Dal! v. Nand Ifislzore Bose.—( 5. W Reporter, (h'vil
Rulings, p. 208. )
In the case of an “ artiﬁcial stream " passing through a
Zmu
regarding
artificial streams.
man's land, he is under an obligation to receive it under such
circumstances as to quantity and quality, and generally to
submit to such disadvantages in relation to the maintenance

of the stream, as its beneﬁciaries have a right either by law
or contract to impose on him; and he can only claim to be
protected from any increase of these burdens at the hands
either of the other proprietors, or of the owners or beneﬁci
aries of the artiﬁcial stream. But. unlike the case of streams
existing naturally, the fact that such astream passes through
the lands of two proprietors does not give them any mutual
rights respecting it, but each may use * or consume it

as he pleases, without transmitting even any portion of it
to his neighbour's ground ; provided only that his doing so
“ But see Lord Denmnn’s remarks in 11an v Chadwick—f Topic: of
Jurisprudence, p. 507. ) There however the defendants polluted the stream
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will not be at variance with his duties to the beneﬁciaries of
the stream, or increase the burden cast on the succeeding
proprietors.-—f Norfon's Tonic-s, pp. 177—179.
See too,
Salim-land’s Civil Rulings, for February 1864-, p. l06; and 6.
W Iir'pnrler, Civil Rulings, p. 99, where the Calcutta Court
remarked that “ the riparian proprietors have a right to the
use of the water of a natural water-course under certain
restrictions But these rights have no application to a
water-course artiﬁcially constructed, and the mere fact of
riparian proprietorship gives no right whatever over such a
stream as against the interest of the beneﬁciary ;" and so
also SthPrlmzd's Civil Rulings, for June l864, p. 319,
neither can any person who has been beneﬁted by the ﬂow
of such an artiﬁcial stream for however long a period compel
those who have created the stream for their own objects to
continue to keep it ﬂowing any longer than they see good.
See this clearly laid down in Lord Abinger's judgment in
Arkwrith v. GPll.—( Norton’s Topics of Jurisprudence, pp.
507-512. ) See too Broom's Commentaries on the Common
Law, p. 784.

In disputes regarding the proprietary rights in trees it
is sufﬁcient for the claimant to prove that the tree grows
on his land, and it is unreasonable to expect him usually to
be able to show that he has exerted any acts of ownership

Ownership
standing trees.

of

in regard to it.—C'hahir Bin-7' Tnmnri v. Wiley/at Ali Khan.—

(Sutherland‘s Civil Rulings for ll’lay 1864, p. 223. )
A person may have rights of ﬁshing in a stream or
pool without having any right in the soil itself, should the
water dry up or be changed to a ditferent course.-( 1. IV.
Reporter. 7). 79. ) While if the stream change its course, the
right of ﬁshing will not be aﬁ'ccted thereby, and a person
whose lands may have been submerged by the change in the
channel will have no action of trespass against the person
exercising his jalkar rights over the submerged lands.—( 6.

Rights ofﬁslling.

W Reporter, Civil Rulings, p. 41. )
But not only has the landowner certain rights in regard
to his own soil, he has also frequently a right to enjoy certain
special beneﬁts from and over adjacent estates. An “ease
ment,” Writes Norton, “ strictly speaking, is merely the right
to exercise a convenience over the property of a neighbour,
as of light, air, water or way: while a ‘ proﬁt a prendre ’

is the right to participate in the produce of the neighbouring
soil. These two classes are both comprised under the name
of ‘ servitudes‘ by the civilians.

This term,” he continues,

“ implies a right and an oblz'gah'on; the right is attached to the
property which enjoys the beneﬁt of its exercise, and is
called the dominant tenement : the obligation is imposed on

the propert-y,,which is compelled to submit to the exercise

Nature of ease
meals.
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of the right upon it, which is called the servient tenement.
The right must always be exercised in alieno solo, upon the

property of a third party: whence if two properties ever
coalesce in one and the same owner, the special right merges
in the general right of property, and the special right and
the obligation are both extinguished. But though exting
uished during unity, it will revive on subsequent separation.
The easement attaches not to the person, but to the tene
ments ; and will follow with them, notwithstanding any
change in the ownership either of the dominant or servient
tenements."—( Norton's Topics, p. 481. )
Phillimore's des
cription of a servi
tucle.

The following extract, though treating of Roman law,
gives so clear a view of the nature of a servitude, that it
seems worth while to add it to that given above. “ Where
the natural liberty that otherwise would belong to the
proprietor is abridged, and his power over what belongs to
him is subjected to a right existing for the beneﬁt of another,
the property so burdened is no longer free, and is therefore
said in the Roman law to he servient, and the liability is
called by the Roman law a servitude, and in ours an ease
ment. The essential characters of a. servitude, according
to the Roman law, were, ﬁrst, that it imposed no active duty.
This is over and over again stated in the Pandects. Such a
duty might exist, but it would not be a servitude. It com
pelled the owner to abstain himself from doing what other
wise would be lawful, or to allow others to do what otherwise

would be unlawful. Scrvitutum non ea nalura est ut alz'quid
faciat quis, sad at aiquid patiatur vet mm facial. Secondly,
it could exist only over the property of another. Nulli enim

res sua servit.”—( Roman Private Law, p. 197. )
Origin of care
ments.

The origin of easements is either natural, or arising
from contract, or created by positive law. It is a natural
easement when it originates from the relative situation of
the two tenements, as for instance, where land on a lower
level receives the rain-fall from that on a higher. Such a
right, though a right in alieno solo, is an ordinary incident of
property, not acquired by long and continuous user, and in
no way dependent on the consent, express or implied, of the
owner of the land through which the water-course passes.—
( 7. W. Reporter, Civil Rulings, p. 498. ) In the case of
easements founded on contract, the contract may be either
express or implied; express as where there is a grant, or
implied as where the right is established by proof of the
length of time during which it has been enjoyed as a right.
(See 6. W. Reporter, Civil Rulings, p. 222.) Among ease
ments created by positive law may be mentioned those
constituted under the provisions of Act XII of 1866.

Diﬂerence
b0 I
tn-een
English and
Indian Law.

Owing to the operation of the law of specialty and the
Statute of Frauds an easement by English law can only pass
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by deed under seal, and the Courts have had consequently
to uphold revocations hy the grantor of oral licenses, even
after the grantee has been put to expense in acting on them.
But as neither of these portions of English law prevail in
India, there is no doubt but that easement may be acquired
by verbal contract; or at any rate, when a licence has once
been obtained and acted upon, it should not be held revocable

at the option of the grantor, for nemo potest mutare con-silium
in alieni detrimenlum. See Norton's Topics of Jurisprudence,
pp. 483—490; and 4. Madras High Court Reports, p. 98.
Upon the severance of a tenement mutual grants will
be implied of those easements, without which the property
cannot in its new condition be enjoyed by its several pro
prietors.—( Norton’s Topics, 12. 490. )
'

On the severance
of tenants necessary
easements are impli
citly granted.

When the easement is claimed by virtue of long usage,
it is necessary that the enjoyment of the right should have

Acquisition of an
easement by user.

been peaceable, open and avowed. and as of right* and not

merely permissive.—( Norton's Topics, pp. 492, 493.) Si
quis rliuturno usu et longa quasi possessione jus aqme (Incendw est
sit, non est ei necesse docere (le yure qua aqua oonstituta est, veluti

ex leyato vol alio modo, sed uti/em ballet aotionem ut ostenrlat per
annos forte tot mum 32, non vi non clam no precario is the

language of the Civil law from which the rule is borrowed.
But if at ﬁrst a person have acquired a right of easement
by a user, neither claim nor vi nor preoario. for the requisite
time, he does not lose his right to claim it because afterwards

he may have used it clam or precarz'o.—( Ph-z'llimore’s Prin
ciples and Maxims of Jnrism-mlonce, p. 85.) A user for some
time will not however suliice to establish the right, unless
it be proved to have existed from a time from which the
right would be gained, or presumed to have been gained.—
Mnktaram B/mtlacharji v. Harv Chandra R0y.—( 7. W. Re
porter, Civil Rulings, p. 1.) See too Vol. 7. Civil Rulings,
p. 276, where a suit to restrain the defendant from the
use of a road which he had made across the plaintiff’s lands
was held to be in time after a user of four or ﬁve years;
and there also the Court held that no consent could be
inferred from the fact that the plaintiff did not sue immedi
ately after the commencement of the preparation or comple
tion of the road—Euro Sztnllari Debi v. Ram Dhan Bhuttar
harjz'. But in Radlm Nath Banerjee v. Joy Kishen Mookmjee
the same Court held that a plaintiﬂ' not having opposed the
making of a road until it had been completed was not then
entitled to have it closed.—( 7. W. Reporter, p. 288. ) For
the period in which the right can be acquired by adverse
and uninterrupted usage see Tremlelt’s Limitation Law, p. 46;
‘ See this also laid down in 3. Bengal Law Reports, Civil Appeal}, p. 281,

where it was also pointed out that this user must also be uninterrupted.
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also for more recent cases, 10. W Reporter, Civil Rulings, p.'
452; 2. Bengal Low Reports, Civil Appeals, p. 323; and Vol;
8. Civil Appeals, pp. 166, 211, and 325, which cases when
taken together seem to show that although there is no
positive rule of law of India which requires proof of a twelve
years user to establish an easement, or provides that such
a ﬁnding of twelve years user would be conclusive, yet that
generally the Courts will be justiﬁed in inferring an ancient
use}: on proof of continuous enjoyment for twelve years as, of
rig t.
Presumption aris
ing from enjoyment
is rebuttable.

“The presumption arising from enjoyment may be
rehutted by proof that the owner of the servient tenement
was not capable of acquiescing in the easement, as for
instance, that he was an infant, or that he had only a limited
interest in the estate "-—per Peacock, C. J. in Bagram v.

Khetfrnnath Knrfonnah.—(3. Bengal-Law Reports, Original
Jurisdiction, p. 53. )
Proof required.

' '

In the case of an easement alleged to have been acquired
by usage and which would result in great damage to the
servient tenement, proof of a very conclusive nature should
be demanded. And in no case must “ the right claimed he
so large as to extinguish or destroy all the ordinary uses or

proﬁts of the property."—-Z:nnir Ali v. Mussumat Durgabun.
--( 1. W Reporter, p. 230.)
License: of plea
lure.

A mere license of pleasure cannot be assigned: thus, if
license be granted to me to Walk in another man's garden,
or to go through another man's grounds, I may not give or
grant this to another; and such a permission, if not previ
ously revoked, ceases at once on the grantor's alienating the
estate, in respect of which it had been given.—-( Addison on
Contracts, p. 124. ) The temporary use of a path by suﬂ'er
ance over another‘s land cannot create a permanent right in
favor of the person who had enjoyed it.-—-Ashntush Oluwkmtntty
v. Titu Holdar.-—( Sutherland's Civil Rulings, for June 1864,

p. 293.) A mere license which passes no interest, nor alters or
h'mzsfcrs property in anything, but merely makes an act lawful,
which without it had been unlawful, is in its nature revocable,

and thereby diﬁ'ers from alicense coupled with the creation of
an interest, which latter when it exists in a valid form operates
as a contract of a gift or grant, and is subject to the same
incidents and is as binding and irrevocable as any other
contract, gift or grant—Krishna v. Rayappa Shanbﬁaga.——
(4. llIadras High Court Reports, p. 98. )
Right: of way.

One of the most common of all easements is that of a
right of way. These rights are of various kinds. They may
be limited to particular modes of passage, carriage ways,
horse Ways, foot passenger ways, cattle trifts. They may

be for the transport of particular kinds of goods only. They
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may be limited to particular seasons or occasions, as cross-’

ing ﬁelds after the crops are cut, or in order to go to
market. [In such cases the right may be established by
showing that it had been exercised at these certain seasons
of the year 0nly.—l0. W. Reporter, Civil Rulings, p. 364; and
Vol. 1. p. 218.] Though the rule omne majus sentinel in so
minus is not inapplicable, and a carriage Way may include a
horse or foot passenger way, yet it will be for the Judge to
determine in each case the extent of the particular rights;
fer though a man may be presumed to hare permitted or
granted a right of way to one class, it by no means follows
that this includes any other. Tlnis aright to drive sheep'
does not necessarily imply a. right to drive herned cattle, nor
a right to drive unloaded a right to drive loaded animals,
since the owner of the way might be prevented planting of
be obliged to lop his trees to permit the passage of loaded
cattle, where he would not for unloaded. So, in the leading
case of Ballard v. Dyson, the majority of the Court, on an
application for a. new trial, held that though the plaintiff
had established a. right of way for all manner of carriages to'
his premises, this did not authorize his driving oxen thither
for slaughter.-—( Norton's Topics, pp. 522 to 528. ) The
right of way imports only a right of passing in a particular
line, and not the right of varying it at pleasure, and thoro
fore a. Court has no power to establish a, new track, when.
there is no doubt as to the old one, from any idea of con

venience, exoept of course all parties concerned agree to the
alteration—Kawaa v. Dewan Juwa/lir )lIull—( 2. Punjab

Record, Case No. 80. ) So too, in Goluk Chandra v. Tarini
'Ohamn Chuckerbu'tly, a majority of a Divisional Bench of the
Calcutta Court held that a claim to a particular right of way
across the defendant's land Was not met by the latter allow-v
ing the plaintiff to cross in another place.*—-( 4. W. Reporter,

Civil Rulings, p. 49'. ) Neither is the right defeated by
proof that it is injurious to the_ defendant's property, and
that the plaintiff would be none the worse for the right
being denied him.—Ramsundra Ba'rral v. Wumakanth Chuckeré
bully.—( 1. W Reporter, 1:. 217.)

The owner of a piece of land betWeen a public road

Rig}, of way i, -

and the village, who, so long as it lay uncultivated, had nolucqnired by user
allowed the cattle of his neighbours, and occasionally the ""18" it would make
neighbours themselves, to make short cuts across it, Was "'18, {ropg’rgj 00"“

held not to have created thereby a right of easement Over P e W m “e m'
the ground, the practical effect of which would be to deprive
it of all value, by rendering its cultivation impossible.— _
* Conversely, it was held in Radhanalh Sugérac'hzrji v. Baidhanatk Seal
Kabirqi, on the authority of this case, that if the plaintiff fail to prove his

right of Way over the particular line claimed, he is not entitled to a decree
because the investigation shows generally that he had a right by user to
pass over the lands.-—( 3. Bengal Law Reports, Appendix,»p. 118.)
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Guru Charmz, Gmm v. Ganga Gobind Cliallerjee.-—(8. ll".
Reporter, Ci'uil Rulings, p. 269. )
A Tis'l'l Of My
Where the right of user of a drain or passage is
Mug"? '0 ‘1 h‘l’”; incidental to a house, that right is not affected by the owner

xviittezaﬁerme letting it to a tenant.—Miassumat Amjudi Begum v. Ahmad
Hosssein.—( 6. W. Reporter, Civil Rulings, p. 314.)
pseudo criteria of
In the case of the partition of joint property it must
the right.
be borne in mind that the right enjoyed by a co-sharer in
passing along a particular path before partition may have
been simply in virtue of his rights of joint ownership in the
soil, and not be referable to a right of way which necessarily

relates to the land of another person ; and consequently, on
a division taking place and this land becoming the sole
property of another sharer, the rights of ownership of the
other sharer in this land ceased, and with it any right to
pass and repass along the old path based on such joint
ownership.--Oblwy Charon Dull v. Nobin Chandra Dell.—
(10. W. Reporter, Civil Rulings, p. 298.)
When land is [alum
When land is taken up for a Railway under the provi
miller Acl' VI of sions of Act VI of 1857, by virtue of Section 8 of the Act,
(swig the land becomes vested in the (lovernment absolutely and
the Government
free from rights of way or other interests previously ex1stmg
therein, and no right of way can afterwards arise, or be

continued, merely because a man has no mode of access to
his land on the Opposite side of the line but by crossing it.
It is however open to a person to show that the Railway
Company have by their representations and conduct laid
themselves under a legal obligation to provide a road or
crossing, and if he succeed in doing so the Courts will
enforce the obligation.—The Collector of the 24 Pargmmalzs v.
Nobin Chandra Ghose.—(3. W. Reporter, Civil Rulings, p. 27. )
The 0;,” 00",.“
have jurisdiction to
8" {Wide 11 Magf851"?!" 20rd” 01""“6’
0“ '

The Civil Courts have jurisdiction to set aside a Magis
trate's order to open a road across another person's land.—
Kadir Mohammad v. Muhammad Sqfer.—( 1. TV. Reporler, p.
27 7. ) But in Pyari Lall v. Rooke, which was a suit to set
aside an order which the defendant had obtained from the
Magistrate under Section 320 Act XXV of 1861 , tmealcutta
Court took a different view, and held that the Civil Court
had no jurisdiction to enquire into a public right per se.
If any person should exceed the true right enjoyed by the
public over the plaintiff’s land, and the plaintiff should be
endamaged thereby, he would have a. right of action against
that person for trespass, and ancillary to such a question
whether a party has been injured in his private capacity, the
Civil Court might go into the question as to whether there
were a public highway, but not otherwise.—( 3. Bengal Law
Reports, Civil Appeals, 17. 305. )
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Where the plaintiff sues to establish his proprietary

If the

plainliﬂ'

right to land and fails to prove his case, it is an error for claims proprietary
he should not
the Court to enter upon any question as to the plaintiff‘s right
be decrerd a right of

right to an easement over the ground, that point not being easement.

raised in the plaint.-—Lal(ji Ratauji v. Guugu Rum.—( 2.
Reid's Bombay High Court Reports, 12. 184. ) See also 1.
Stokes' Jlmlras Hiyh Court Reports, 12. 477.
On the principle that a private mischief shall be-endured If the highway be
rather than a public inconvenience, when a highway is out blocked up, passcrs
of repair and impassable or under ﬂood a passenger may by may go over the
lawfully go over the adjacent land; as it is for the public adjacent land.
good that there should be at all times free passage along

thoroughfares for all comers—(Brown’s Loyal Maxims, p.
3. )

See Phillimore’s Roman Private Law, 12. 138, for a like

rule in Roman law.

.

Analogous to rights of way, are rights to water-cuts
A nalogous

ease

from rivers and canals for irrigation, mill-leets in the hills,
ments.

water channels to and from manufactories, rights to carry
drains across the premises of another. Under the Civil law
a part owner of a drain on giving security had a right to
enter on his neighbour's premises to repair it.-( l’lmlimore's
Roman Private Law, 1). 184. )
The easement of light to windows when acquired pre
vents a man building on the servient tenement so as to
exclude the light (but not the view ) from coming as afore
time to the dominant tenement. If however the party
entitled to the ancient windows alter or enlarge them, it
would seem that he does not entirely lose the right he before
enjoyed of receiving light and air through such portions of
the actually existing windows as formed portions of the
ancient windows before the alteration. But he acquires
nothing by the act of alteration in addition to his former
right; and if by the alteration he have exceeded the limits
of that right, and have put himself in such a position that
the excess cannot be obstructed by the owner of the adjacent
soil in the exercise of his lawlul rights on his own land,

_without at the same time obstructing the former right of the
owner of the dominant tenement, the party enlarging the
windows must be deemed responsible for such a state of
things, and must be considered to have lost his former right,
at all events until, by restoring his windows to their former
state, he throw on the owner of the servient tenement the

necessity of so arranging his buildings as not to interfere
with the right originally possessed.—( Broom's Commentaries
on the Common Law, 11. 778.) See too Norton’s Topics, pp.
520—522. Nor does an alteration in the character of the

dominant tenement give the possessor a right to increased

Easement of light.
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light: * thus, for instance, where a malt-house had been

converted into a dwelling, it was held that the plaintiff could
only demand for it the limited light which it had previously
received, and which had been adequate so long as it remained
a malt-house.—( Norton’s Topics, p. 519. )
Obstruction
ancient lights.

of

It is no answer to a suit for obstructing ancient lights
to plead that the party complaining has other windows on
another side of his premises, since he is entitled to retain

the light and air he has always had; and no arrangements are
sufﬁcient which, while leaving the light as before, yet shut
out the ancient supply of air.—Puran M'addak v. Udqu
Ckand Malliclc.—(3. W. Reporter, Civil Rulings, p. 29. )
A right to a breeze
cannot be acquired

by prescription.

A right to-enjoy uninterrupted access to a house of the
breeze froma particular quarter cannot be acquired merely
by a presumption arising from user; but if it exist, it must
be by virtue of an express grant—Brigmm v. Kileth-anath
Karformah.-(3. Bengal Law Reports, Original Jurisdiction,

P- 18-)
Where a person chooses wilfully to obstruct the ancient
Relief granted in
cases of such ob light and air to which his neighbour is entitled, the Court
.k'lruction.
Will direct the removal of the obstruction, since money
damages will be no compensation. —-Mahammad Hossein v.
Jofur Ali.——( 4. W. Reporter, Civil Rulings, p. 23.) But
where the plaintiff's rights of egress for smoke and ingress
for air could be sufficiently attained by apertures being made
in the wall which the defendant had already built, the Court
contented itself with ordering these apertures to be made,

and abstained from directing the demolition of the entire

wall—Bakari Sahu v. Mussumat Ajnas Ifunwar.—( 6. W.
Reporter, Civil Rulings, p. 86.
'
Lateral support of
{be soil.

As of natural right a man is only entitled to support
for his soil in its natural state, he can claim no additional
support if he choose to load the border of his estate with

buildings, exce t he have acquired additional rights by
express or implied contract.-—-(N0rton's Topics, pp. 529—
533. ) See above at p. 657 of this Chapter. The following

extract from'the digest shows the minute care with which
' In Rogrnm v. kkttranatb Karlormob the Calcutta Court ruled that
“principles of general convenience, upon which the presumptions of right to
light by prescription or grant depend. require that lights in a dwelling house

which have been uninterruptcdb' used for a long time should not be darkened
so as to render the house unﬁl for comfortable habitation, but they do not
require such a presumption as would impede the erection of buildings on the

servient tenement which would not deprive the dominant house of any degree
of what was reasonably necessary for comfortable habitation.” 1f therefore
the light which passes to the dominant house be still sufﬁcient for comfortable
habitation, an action will not lie because the additional amount which it
formerly possessed, and which was merely delectatio bobitantir may have

been diminished.—( 3. Bengal Law Reports, Original Jurisdiction, p. 18, )

‘
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the Roman law protected a man’s ground from'being unduly
burdened by the acts of the owner of the neighbouring
estate. “ Si quis sepem ad alienum prood-ium ﬁxerit infoderitque,
terminum no exoedito si maoeri'am, pedem relinquito; si vero
domum, pedes duos ; si sepulckr-um aut scrobemfoderit, quantum
profunditatis habnerint, tantzm spatii relinquito ; si puteum,
passus latitudinem.—( Dig. LX. 1. 13.)
Among other easements may be mentioned :—the right

L'ateral support of

of support to buildings by buildings ; * a right frequently "dime"! bulldings
existing in towns and villages. But in this case no un
necessary burden must be cast on the servient tenement. and
therefore the dominant tenement must be kept in repair.—
(Norton’s Topics, 10. 534. )
'
'
The right to insert a beam in an adjacent wall: but Rl'ghtofin-Yertinq
although, observes Phillimore, the Civil law did not require, I1 beam in 4" adj“
as a general rule, the owner of the servient object to keep “"1 wall
it in repair, yet, in this particular case, the owner of a wall,
supporting the beam of another man, might be bound to
repair it. “ Evulziit sen/ii sententia in proposita specie, ut possit
qu'z's defenders jus .sibi esse cogere adversarium reﬁcere par-idem
('ul ouera sua su.slinenda."——(Roman Private Law, 17. 199.)
When the wall or pillar of one man sustained the weight of
the building of another, the owner of the servient building
might exonerate himself by relinquishing the property.—
( l’hiﬂimore's Roman Private Law, 12. 201. )
The right of shedding the rain-fall on a neighbour’s roof
or ground.

Rainfall

With reference to this easement Mr. Norton ment.

quotes the following—“ Stillicidium quoquo modo acquisitum,
sit, altius tolli potest, levior enimﬁt e0 facto seroitus—eum quod
ea: alto cadet lenius et interdum direptum, nee pervenet ad locum
servientem—inferius demitti' non potest, quz'a ﬁt gravior servitus, id
est pro stillicidioﬂumen. Eadem causa retro duci potest stiltici
diam, qm'a in uo'stro magis inmjiet oadere ; produci non potest, ne
in alio loco cadet stillicz'dium qua-m in quoposita- servitus est: lenius
facere poterimus, aorius non. Et omnino surenrlum est meliorem
vicini conditionem 7ier-i posse, deteriorem non posse, nisi aliqm'cl
nominatim servitote tmpovenda immutatum fuerit.” In this
country, where the rain-fall is frequently discharged not by
a drop from the eaves (stillicidium,) but by means of water
pipes, the easement would, I presume, be made more burden
some by increasing the height of the dominant tenement,
as the abrasion would be proportionately increased. If
' Mr. Norton observes that “ a nice observation occurs here : suppose a

man to have built perfectly perpendicularly there could be no pressure on
the adjacent house, and if not, though there may in fact have been long

continued pressure was it not clam, not open ?"—( Topics of Jurisprudence,
p. 534 ) The writer expressly excludes the case where the support is open,
an by the insertion of beams or rests in the contiguous wall.

ease.
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without license a man build so near his neighbour‘s premises
that his roof overhangs them and throws the water of his
roof upon them, an action will lie for the nuisance, even

without proof that any water has as yet fallen or been
discharged.—-(Broom’s Commentaries on the Common Law,

12. 776.)
General rules re

garding easements.

The following rules regarding easements, though taken
from Roman law, are evidently of general applicability.
Aservitude may not be extended beyond reasonable
limits: it is to be enjoyed “eim'liter.” An absolute right
granted to Titius of walking at his pleasure over the lands
of Cains does not authorize Titius to walk over the vines of
Cains, or into his drawing room, or to inﬂict wanton mis
chief on his property.-( P/lillimore’s Roman Private Law,

p. 199. )
It cannot exist unless it be for the beneﬁt of somebody,
quad nihil vicinorum interest non valet.-—( Roman Private Law,
12. 199. )
The grant of a servitude tacitly carries with it the
allowance of all that is in reason necessary for its enjoy—
ment.—( Roman Private Law, )2. 199. )
Extinguishment
oj easements.

An easement can probably in India be extinguished by
a. parol agreement. It is also destroyed by non user,
[whether the easement be a natural, or an acquired, right,
see 7. W. Reporter, Civil Rulings, p. 498; but in cases of
non-user, the Courts should try whether the interruption
was merely wrongful, or acquiesced in by plaintiﬁ', and if
wrongful, the period over which it had extended—7. W
Reporter, Civil Rulings, p. 367], or by any act showing an
intention to abandon the right: thus, in JIoore v. Rawson, the
plaintiff pulled down a wall containing ancient lights, and
rebuilt it as a stable-wall without any windows ; many years
later he opened a window in this wall, and sought to compel
the defendant to remove the building which he had raised in
the meanwhile in front of the stable-wall; but the Court
held that his action would not lie. The judgments delivered
in this case in the Court of King’s Bench are given in the
Topics of Jurisprudence, and should be consulted. [ So where
a party remained silent while the defendant built upon a site
across which he had a right of way, the Calcutta Court
refused to recognize his claim seven years afterwards to have
the house removed, holding that his conduct was such as to

warrant an inference that the defendant had the plaintiff’s
acquiescence in what he did, and that the latter had assented
to a diverting of the right of way.—Beni Mad/Lab Dass v.
Ram/an Itokh.—-( l. Bengal Law Reports, Civil Appeals, 11
213-)] Where the right can only be used at intervals, of
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course it is not destroyed by non user, as in the case of
fountains, which are dry for long periods, and then burst
forth again. When there has been an encroachment by the
possessor of the easement, and its amountcan be ascer
tained and separated, it may be so, and the original ease
ment will remain : but if reparation be impossible, the
easement is lost.—( Norton’s Topics, pp. 543—550. ) An
easement is also destroyed, as we have seen above, by the
dominant and servient tenement coming into the possession
of the same person, or by the owner of the easement allow

ing the person affected by it to do something, which makes
the exercise of the right impossible.—( Lundar’s Institutes of
Justinian,p. 210. )
On the subject of easement, Norton’s twenty-sixth
Topic, to which I am indebted for the major part of these
notes, should be carefully perused; so too, the earlier portion
of the thirteenth Topic, the Institutes of Justinian. Lib. II.
Tit. III. and IV. with the notes by Mr. Landars, and
Chapter VIII of Phillimore’s Roman Private Law.
A man is bound to repair his own buildings if they be
in such a state as to threaten injury to his neighbour, and to
remove what else may cause reasonable apprehension.—
( P/zitlimore’s Roman Private Law, 1). 149. )
We now pass on to consider the rights resulting from a
man expending his means or labour in building on the soil
of another. The question may present itself in four ways.
according as the erection be made by a joint-owner, a work—

References.

A man must not
allow his property to
become so ruinous as

to impcril his neigh
bour.
Improvements in

alieno solo.

man, a tenant, or an occupier with a bad title.
In the case of the joint-owner, Mr. Norton observes

Improvements ef
by a joint

that “ where one of several joint-owners lays out his money fected
in repairs or improvements for the common beneﬁt, he shall owner.
have a lien for the amount, for nemo (lebet Iocupletari, 0.1: altorius
incommorlo; ” and he adds in a note—“ Though at common

law ajoint-owner is not entitled to sue his joint-owner for
contribution on account of expenses, which the former has

voluntarily incurred, without any express contract between
them, for repairs, &c., to the common property, yet the
equitable doctrine of the Roman law prevails in our Equity
Courts."—( Topics of Jurisprudence, p. 391. ) In this
Province however, where the custom of keeping the“ family
immoveable property undivided, while the personal estate is
divided and used in trade, is so prevalent, and where, in

consequence, there are frequently great diﬁ'erences in the
wealth of the co-sharers in the immoveable property, this
doctrine requires to be applied with caution, and the Courts
should be on their guard against allowing the wealthy co—
sharer to improve his poorer brethren out of their common
heritage. In qujonath Mazumdar v. Ram Kamal, where a
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man erected a house on the common land though the joint
tenaiit all along impugned his right to do so, the Calcutta
High Court upheld the order of the lower Court for the
demolition of the house though completely b‘u'ilt.--'( Suther
land's Civil Rulings for May 1864,10. 258.

But in a suit to

Compel the demolition of a wall which the defendant had
built on land he held jointly with the p‘laintiﬂ', the Calcutta
Court held “ that, even if the defendant had not a strict
legal right to build the wall upon the joint land, this was
not acase in which a Court of Equity ought to give its
assistance for the purpose of having the Wall pulled down.
Aman may insist upon his strict rights, but a Court of
Equity is not bound to give its assistance for the enforce:
ment of such strict rights. It appears that this is a case
in which apparently no' injury to the plaintiff has been
caused by the erection of the wall, and that, therefore, the
plaintiff ought to be left to such remedy as he may have
without applying to a Court of Equity for assistance in

having the wall demolished.

He may. if he may think ﬁt,

apply for a partition; but 1 do not think it would be
equitable, after the defendant has gone to the expense of
building the wall upon the land of which he was a joints
owner, to have that wallv demolished at the suit of his joint

co-sharer, without showing that it causes any injury to the
plaintiﬂ'.”—-Lalla Biswambhar Lall v. Rajararn.—( :3. Bengal
Law' Reports, Appendix, p. 67. ) Where too, a plaintiff seeks
the demolition of a building on the ground that it is erected

on land belonging to him alone, and the investigation shows
that the land is common property, the only course is to
dismiss the suit entirely—Noun Chandra illitter v. Mahes
Chandra Mitter.—( 3. Bengal Law Reports, Appendix, p. 111. )
Destruction of a

The following passage from Mr. Addison's Work on

building before 1 mn* Contracts, (p. 412 ). shows the rules of English and Roman
pletion .- when the loss
law on the subject of the right of a workman to compensa-‘
falls on the contrac
tor and when on the tion, when the erection he is employed to make on the
owner by English ground of another is destroyed before completion :—" If

law.

the contract he entire for the performance of a. speciﬁc work
for a speciﬁed sum, so that the performance of the whole of
the work bargained for and agreed to be done is a condition
precedent to the right to payment for any part of it, the
Workman will be deprived of all legal right to remuneration
if the work be destroyed by accident before it have been
completed; but if the workman be entitled to payment from
time to time as the work proceeds, the destruction of the
Work before its completion will not deprive the workman of
his hire. Thus if the contract be an entire and indivisible
contract for the building of a house for a speciﬁed sum to
be paid on its completion, and the ediﬁce be destroyed by
lightning, ﬁre, or tempest, during the progreSs of the work,
the contractor must stand to the loss, and be himself at the
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expense of repairing the damage. But if the contract price
of the building be to be paid by instalments on the com
pletion of certain speciﬁed portions of the work, each
instalment becomes a debt due to the builder as the parti
cular portion speciﬁed is completed, and if the house be
destroyed by accident the employer would be bound to pay
the instalments then due, but would not be responsible for
the intermediate work and labor and materials. In the
Roman law, if a builder were employed to build a house on
the land of the employer, and the building were over
thrown by an earthquake, or destroyed by lightning, during
the progress of the work, the employer was accountable
both for the materials which the undertaker of the work

By Roman law.

had furnished, and for what was due on account of the

workmanship, inasmuch as the materials and the produce of
the labor became the property of the employer as soon as
they were ﬁxed on the land ; but if, by an express contract
between the parties, the payment of the money was made
conditional on the completion and approval of the building,
so that nothing was due until the whole of the work had
been performed, then the builder lost both the value of his
materials and of his workmanship, and was bound to recon
struct the building before he called upon the employer for
payment.”

“ The Hindu law,” writes Mr. Norton, “permits the
mortgagee or tenant in possession to recover the value of
improvements at the termination of his estate.”—( Topics of
Jurisprudence, p. 391.)

Erections

by a

tenant.

So in Mussumat Zuhﬁran v. Bansi

and Hazari, the Chief Court observed that, as it was clearly
established that the appellant was the owner of a fourth
share of a piece of building land, she was entitled to eject
the occupants who had built on the land, with the consent ,
of one of the proprietors of a half share, on her paying them
compensation.—( 2. Punjab Record, Case No. 21.)
In Yar Muhammad v. Mussumat Rahman, Boulnois J'.
delivered the following judgment :—“ I think the case must
be remanded at once on the ﬁrst point referred to in the
judgment of the Lower Appellate Court. Is it the fact that
the tenant repaired, or pulled down and rebuilt. the house
for his own pleasure? Or is it the fact that the tenant

asked to be allowed to make a few additions ? The case
turns mainly upon the request originally made, for the action
fails altogether unless the repairs were done at the defendant’s
request. The plaintiff must not be permitted to improve the
property out of the defendant’s possession into his own;
and the price or value of the work done is a secondary con
sideration altogether. If there were no clear request (and
the judgment of the lower Appellate Court proceeds on the

ground that there was not) and no subsequent ratiﬁcation,

A tenant who imi
proves his lacsor‘s'
property for his own
pleasure, and not at
the request, or with

the sanction of the
lessor cannot claim
compensation.
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the tenant has done what tenants carefully guard against, as a
rule, that is, improved his lessor's property without the right
to be remunerated. The defendant’s agent says (thereby
expressly raising the point ) that she agreed only to go to
the expense of Rs. 50. If that were so, and the tenant
spent Rs. 500 or 1,500, it was, after repayment of the Rs.

50, entirely for the beneﬁt of the defendant. It must be
clearly understood that an agent cannot admit a fact against
his client’s interest, in the way that he is stated to have
done in this case. If the agent admitted the request,
whilst his client denied the request, he had no authority to
make such an admission. There should have been a distinct
ﬁnding by the Court on the point. The ﬁrst Court seems
to have omitted this point, thereby neglecting the very
foundation of the case. A plaintiﬂ' has no kind of equitable
right to compensation,
he choose to spend money on another
person’s property. A tenant moreover has peculiar oppor
tunities of ‘improving’ property into his own hands,
especially when he is also a contractor. The Commissioner
seems to have taken a perfectly right view of the case, and
might have remanded it at once. The admission of the
agent entitles the appellant to the costs of the second
hearing.”--( 1. Punjab Record, Case No. 48. )
For improvements effected by a mortgagee in posses
sion, see Chapter XIV of this work.
Improvements by a
person with a bad
title.

The law prevailing in this Province with reference to
improvements by one whose title is found to be bad is fully
discussed by Boulnois J., in the case of Kislzen C'hund v.

Kishen Chund v. Kunhya Lall.

Kunhya Lall.

“The facts of the case,” he observed, “ are

as follows :-On the 8th of February—Mall conveyed by
deed the house to the plaintiff. The boundaries of the
premises are deﬁned in the deed. The shop then had one
storey, and in the south-west corner was a chabootra. A
second storey has since been added to the original shop, and
another single-storied shop has been built in place of the
chabootra. The claim is in reference to the latter shop.
There is no doubt that it was built by Boodha, son of Kunhya
Lall. The plaintiffs case is that Boodha was his agent, who
used to manage his business and collect his rents, and

occupied in consideration of his so doing the small shop free
of rent. Boodha is now dead, but, on the 19th of July 1860,
he mortgaged the small shop, without the plaintiff’s know
ledge, to Sukka. The defendant's case is that the shop was
built by Boodha at his own expense, and mortgaged to Sulgka
for Rs. 150, that is to say, Rs. 125 taken by himself, and

that Rs. 25 was obtained by Kunhya Lall for the funeral
expenses of Boodha, by way of further charge on the shop.
011' the occasion of the trial before the Tahsildar, arbitrators

were appointed by that ofﬁcer, and the parties agreed, on
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the 16th of June 1865, to abide by their award, which they
gave on the 17th. Their award was that the plaintiff had
not the proprietary right, but only the right of pre-emption;
that plaintiff could obtain the house by paying the sum for
which it was pledged to Sukka; and that if the building

should be sold, plaintiff should have the refusal. The parties
agreed to the award, but the plaintiff urged an objection to the
amount of the alleged mortgage. The Tahsildar dismissed
his claim. it is quite clear that the award between the parties
was wanting in the essential requisite of every award, which
is that it should be ﬁnal between the parties. The award
disposed of the plaintiff‘s claim to the proprietary right,
but left him with a claim to some indeﬁnite payment. Upon
this award, the decision on appeal to the Deputy Commis
sioner turned. According to the judgment of that Court,
the plaintiff was estopped by his own act, the submission to
arbitration, and the appeal as respects his proprietary right
could not be admitted. But the Court reserved for future
adjustment, sh0uld occasion arise, the price at which the
plaintiff could redeem the house, or if put up to sale could
buy it. The Commissioner, on appeal to his Court, said-‘ In
this case I think it must be considered that plaintiff did not
understand the intent of the arbitrator‘s decision ? I think
that all he could have understood was that he was to pay
the expenses which Boodha had incurred, either to his heir
or to the mortgagee. This explains his attestation—that he
agrees, but that the alleged mortgage is above its value. The
decision will therefore now stand that the house is defen
dant’s, but being built on plaintiff‘s land he is to have the
right of paying the expenses incurred upon it and taking it.
The expenses to be ascertained either by masons or arbitra
tors. The amount of the mortgage has nothing to do with
it.’ This decision in my opinion was quite right. There
is sufﬁcient obscurity about the award, and sufﬁcient doubt

as to the fact whether the plaintiff ought to have understood
it to negative his right to do anything, but wait till such
time as the occupant might choose to sell it, to justify inter
ference with the award. In fact, the ﬁrst Court of appeal,
while holding the plaintiﬂ' to so much of the award as dealt
with his title to the shop, left the question as to his immedi

ate rigbt open between the parties; consequently the entire
question had been rightly, as I think, considered by the
Commissioner, and he had decided it with reference to a
most important principle.“' In the Institutes of the Civil Law
it is laid down, that if a man build with his own materials
on the land of another, the building belongs to the owner of
the soil; and by the same law, where buildings were erected
upon, or improvements made, to property by the party in
possession, bondﬁde and without notice of any adverse title,
compensation was allowed for such buildings and improve

ments to the party making them, as against the rightful
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owner. The reason given was quia omne quad solo inaediﬁcalur
solo cedll.* The general rule is the same in the English law,
but the principle of compensation is not fully recognized by
the English law, nor indeed, though it is regarded to a
certain extent, by the Courts of Equity. As to the equity
arising from valuable and lasting improvements, “ 1 do
not consider," said the Judge in a case cited in Broom's
Legal Maxima-t p. 389, " that a man who is conscious of a
defect in his title, and, with that conviction on his mind,

expends a sum of money in improvements, is entitled to avail
himself of it. But the Courts in this country have laid
great stress on the equity arising from the permission to
erect, and have apparently ignored the general principle
above referred to. In Gun-go Bibi v. Debidyal, decided on
the 30th of January 1862, it was held that e'person, who
was adjudged, subsequent to the erection of certain buildings
on a piece of land, to be the proprietor of that land, was
under the circumstances of the case not entitled to recover
possession of the land, but only its value. In that case the
Court said that the principle is laid down in Pagose v.
Nyanullah, dated 21st September 1858, namely, that a suit
for demolition of buildings should be brought when the
infringement of right by their construction is ﬁrst threatened
or commenced; and if a party suffer the erection, his
consent is to be implied, and he must fall back on an action
for damages.

On the other hand, in the case of Kallu v.

Kalut, in 1855, where a chabulra opposite to a former closed
up door of the plaintiﬂ"s house-wall and belonging to plain
tiﬂ"s premises, had been occupied for many years on suf
" The passage from the Institutes here referred to is as follows :—“ Es;
diverse si qnis in alieno solo ma maleria‘ domum will/leaner”, illiu-r ﬁt domus
mjus et solum elf.
Sad boc cant malerias dominus proprielatem ejus
amillil, quin vollmlale ejus inlelligilur alienate, ulique 0' non ignorabal so
in alieno solo wdiﬁcare, el ideo lice! dirula ail domus, materiam vindicara non

polest.
Cerle illud constal si in possessione conslilulo wdiﬁmlore, soli
dominus pefal domum suam exec, nee soluat prelium maferiw at me rcsdes
fabrorum posse mm per erz'eplionem doll mall repel/i, ulique si bonm ﬁdes'
possessor fuerit qul mdfﬁcavit, ,- nam scienli alienum solum axes poles! objics'
culpa, quad mdiﬂcaverit tenure in so solo quad intelligent alienum sue."—
(Insl, Juxlimam', Lib. U. Til.
30. ) Mr. Lenders remarks on this that
there are passages both in the Digest and Code, not quite in accordance with

the rule here given in the words of Gains, that a man, building with his own
materials on what he knew to be the land of another, lost all property in
them, and was held to have voluntarily alienated them, and which would
make it appear, that if the owner of the materials could show that it was

not his intention to give them to the owner of the land he could recover
them, or their value.

'

1- The whole passage and context, pp. 387—389 of the Maxims, deserves
careful perusal. On the authority of this case apparently the Calcutta.
Court, in Sribarry Roy v. Hills, refused to allow the plaintiﬂ to recover the
value of improvements eﬁ‘ected on property belonging to the defendant, of
which the plaintiff had obtained temporary possession by law proceedings,

but to which he was aware at the time his title was denied by the defendant,
the plaintiff being aware also that he was a trespasser.—( 6. B", Reporter,
Civil References, p. 21 ; and Vol. 7. Civil Rulings, p. 477-)
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ferance, the Principal Sudder Ameen decreed the case in

the plaintith favour, and the Court dismissed a special
appeal, on the ground that there was a deﬁnite ﬁnding on
the facts of the case in the decision that the possession has
been merely permissive, and “ as a depository on the part of
the owner." In the Presidency towns, in cases to which the
English law is applicable, by Act“ XI of 1855, the value of
improvements made by bond ﬁde holders under defective titles
is secured to them, and the Act at the same time gives the
holders the right at the option of the person causing the eviction,
to purchase the interest of such person in the lands at the
value thereof, “ irrespective of the value of such building or
improvement.” This recognizes in the Presidency towns the
rule guidquid solo imeoli/ieatur solo eedit, and is not applicable
to Europeans alone. At the same time, the Act provides for
compensation. Accordingly, in this country it seems clear
that not only has the right to compensation been well
established, but the Courts have gone much the other way.
The circumstances, however, in my opinion, under which the

erection is suffered must partake of the nature of induce
ment on the part of the owner of the soil, and there must be
more than mere permissiOn, in my opinion, to cause an
equitable transfer of the right of property from the owner of
the soil to the builder of the shed. The compensation, if
not agreed on, can be ﬁxed in the manner prescribed by
the decree of the Lower Appellate Court, and must be paid
by the plaintiff.”—-( 1. Punjab Record, Case No. 42.)
“We think it clear," observed a Full Bench in Tkakur
Chandra Paramanielc v. Ramdhan B/lullaeharji, “ that accord
ing to the usages and customs of this country, buildings, and
other improvements made on land do not, by the mere
accident of their attachment to the soil. become the property
of the owner of the soil: and we think it should be laid
down as a general rule that if he who makes the improve
ment be not a mere trespasser. but be in possession under
any bondﬁde title or claim of title, he is entitled either to
remove the materials, restoring the land to the state in
which it'was before the improvement was made, or to obtain

compensation for the value of the building if it be allowed
to remain for the beneﬁt of the owner of the soil—the option
of taking the building or allowing the removal of the
material remaining with the owner of the land in those cases
in which the building is not taken down by the builder
during the continuance of any estate he may possess."—( 6.
W. Reporter, Civil Rulings, p. 228.) This over-rules the
previous decision in this case given in Vol. 2. Civil Rulings,
p. 123, and apparently also a decision given in Vol. 1. p. 277,
though the facts are not referred to as fully in that judg
" This Act is given at the end of this Chapter.

Improvements made
by one who is not a
mere lrespasser.
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ment as could be wished. In Gobind Puramamick v. Guru
Charon Datt the Calcutta Court held that a mere trespasser
was entitled to remove the bricks of the house which he
had wrongfully built on the plaintiff’s property.”—( Vol. 3.
Civil Rulings, p. 71 ). See Vol. 5. Civil Rulings, p. 108; and
1. North High Court Reports, p. 244. ) °
A party standing
But where the plaintiff had stood quietly by and
by and allowing an allowed the defendants to build a house on his land, he was
other to build on his
land cannot after held to be estopped from subsequently demanding that the
wards demand the house should be pulled down, and was considered only to be
demolition of the entitled to rent or to compensation in a lump sum.*-—
building.
Bhika Sinin v. Harjus.—( 1. Punjab Record, Civil Reference

No. 7.) In this case however the right of the plaintiff to
entry on paying the value of the house as it stood, does not
seem to have come before the Courts. A like decision of
the Calcutta Court will be found in Sutherland‘s Civil Rul
ings, for April 1864, p. 166, and in 3. Bengal Law Reports,
Civil Appeals, 1). 18, where the Court expressed an opinion
that if the legal owner stood by and allowed his land to be
sold to the defendant, and then acquiesced by his silence
while the latter built and planted on the land, it became a
question whether the utmost to which the plaintiff was
entitled was not to get a reasonable rent from the defendant.
But see 7. W. Reporter, Civil Rulings, p. 276.
Ownership of a
building portly erect
ed by contributions.

Planting and cul
tivation in another's

ground.

Where a party had built a school house on his land,
the funds for the erection of which had been partly contri
buted by the villagers for whose beneﬁt it was intended, but
never parted with the ownership of the building, the Calcutta
Court held that on his ejecting the school committee, he
was bound only to pay back the amount of the contributions
he had received from the other subscribers.—Sriharry Roy
v. Hills.—( 7. l’V. Reporter, Civil Rulings, p. 476.)
In Ramzan v. Gul Mohammad Balcsh the Chief Court
observed that “ the utmost which a man can acquire by
planting and cultivating on the land of another without a
contract express or implied, is a right to compensation.
Possibly a suit might lie for that, because the defendants

undoubtedly stood by, and now seek to avail themselves of
what was permitted by Ullahdad. But it seems that the
action should be against Ullahdad, if it all. The rule is
guidgu-id plantatur solo solo cedit."—( 1. Punjab Record, Case
lto. 61. ) And in a suit to recover the value of crops raised
by the plaintiff on the defendant's land and taken away by
" “ If an equitable owner of land, who is conusant of his right. will stand
by, and see another improve his land without asserting his right to it, he
must be satisfied to recover the value of the land, independent of improve

ments."—-( Phillimore’l Principles and Maxim: of Jurisprudence, p. 41.)
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the latter, the Calcutta Court held that “ the plaintiif would
have no right to recover the value of the crops from the
defendant, unless he either had good right as against the
defendant to occupy and cultivate the land, or that he had
been led by the conduct of the defendant to suppose that
he had such right. If the Court be of opinion that the
plaintiff have cultivated the lands in question for two or
three years, and have so cultivated them, or even for the
last year have cultivated them, to the knowledge of the
defendant, that will give him a right as against the defen
dant to the produce of the lands, even though he (the
plaintiff) may not be able to make out a title to the
occupation_”-—Ubaya C’karan Sain v. Ram Hard Udikari.—
( 10. W. Reporter, Civil Rulings, p. 800.)
The Institutes of Justinian thus apply the general rule,
that the accessory follows the principal, in the cases of trees
and crops. “ Si Titius aliena-m plantam in solo suo posuerit,
ipsius crit, et ex diverso si Titius suam plantam in Mævii solo
posuerita Mævii planta eritg si modo utroque casu radices egerit ;
ante enim quam radices egerit, ejus permanet cujus ct fuerat.
Adeo autem ea; eo tempore quo radices agit planta, proprietas ejus
commutatura ut si vicini arbor ita terram Titii presserit ut in
ejus fundum radices egerit. Tiiii eﬂici arborem dicamus ; rationem
enim non permittere ut alterius arbor esse intelligatur quam cuius
in fundum radices egisset Et ideo prope confi-nium arbor posita.
si etiam in vicini fundum oadices egeritt communis ﬁt." And
again—“ Sua ratione autem plantæ quæ terra coalescunt solo

cedunta eadem ratione frumenta quoque quae sata sunt solo cedere
intelliguntur. (,‘eterim sicut is qui in alieno solo mdiﬁcaverit, si
ab eo dominus petat (edificr'um, defendi potest per exceptionem doli
mali secundum ea quæ diximusy ita ejusdem exceptionis auxilio
tutus esse potest is qui alienum fundum sua impensa bona

cunserm't.”-( L. II. Tit. I. 31, 32. )
__

Rule of the Civil
low

in

regard

to

trees and
crops
grown in the land of
another.

CHAPTER XXIII.
PART 11.
Sale of Real Property.
In a case of sale of real property, the vendor must be
prepared and able to convey to the purchaser an estate,
substantially corresponding with that bargained for, both as
regards tenure, situation, condition and natural advantages.

Estate tendered
imut be substantially
the same as that bar
gainedfor.

Any inisdescription on so material a point, that it may
reasonably be supposed that but for such misdescription the
contract would never have been made, at once releases the

purchaser from his agreement, and even if the conditions
of sale provide that errors and misdescriptions shall not
avoid the sale, but that an abatement shall be made in the

purchase money by way of compensation, the provision will
extend only to unintentional errors and mis-statements in
matters of detail, not materially altering the subject matter
of the contract itself, for no man is bound to take an estate
or interest materially different from that he agreed to
purchase.-—-( Addison on Contracts, p. 83. )
A ny important mis
The following misdescriptions have been held of suﬁici
ent importance to entitle the purchaser to refuse to complete description will war
the ventee in
his bargain and to recover back his deposit on the groundv rant
breaking qﬂ the bar
that the vendor had not tendered him what he bargained gain.
for, though the contract contained the provision that errors
and mis-statements should not vitiate the sale :---A lease
described as containing a restriction against offensive trades,
whereas it contained a restriction not only against oﬂensive
trades, but also against some which were perfectly
inoffensive: houses described as Nos. 3 and 4- whereas they
were Nos. 2 and 3: a redeemable estate or a redeemable
annuity issuing out of land described generally as “ an
estate " or “ an annuity,” no notice being taken of its
being subject to redemption : a plot of ground, described
generally on a plan, without notice of a right of way over
it, whereas there was such right, on the part of the occupiers
of an adjoining house, their servants and families: leases
described as containing particular covenants on the part of
the lessees, whereas no such covenants existed : a dwelling
house described as a “ brick-built dwelling house," whereas
parts of the external walls were composed only of lath and
plaster: a factory described as well supplied with water,
whereas there was no natural supply, but the water was
procured at a great cost from a water company : a timber
estate described as containing trees of an average size of
ﬁfty feet, whereas the average size appeared to be twenty

two feet only.

So, if tenants in common contract for the
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r sale of an estate, and one of them die, the purchaser cannot
be compelled to take the share of the survivors without the
share of the deceased.”-( Addison on Contracts, pp. Ssh—86. )

But not so, if the
error or defect be

trivial.

But if the thing tendered to the purchaser substantially
correspond with the description, and some triﬂing defects
only exist, easily measurable by a pecuniary standard, the

purchaser will be bound to complete his contract, on receiv
ing a proportionate abatement in the price; and if he must
have known the true state and condition of the property, and
could not have been misled or deceived by the misdescrip
tion, he will not be allowed to put it forward for the purpose
of defeating the contract ; or if he proceed with the treaty
after he be aware of the misdescription, and make no
objection, he will be considered to have waived his right to
do so. If the price of an estate be not regulated by the
acreage, but by its peculiar situation or adventitious value,
and the quantity be stated as mere matter of description and
opinion, and not as the result of actual admeasurement, the
purchaser may be compelled to take the estate without an
abatement in the price, even when the actual falls short of
the estimated quality. If the price have been regulated by
the acreage, and the quantity have been innocently misre
presented by the vendor, the purchaser has a right to what
the vendor can give, with an abatement out of the purchase
money for so much as the quantity falls short of the repre
sentation. This is the rule though the land be neither
bought nor sold professedly by the acre, the presumption
being that in ﬁxing the price regard was had on both sides
to the quantity which both supposed the estate to consist of.
The words “ more or less " or “ thereabonts ” will only cover
a moderate excess or deﬁciency, and will never he suffered
to be the instrument of fraud.—( Addison on Contracts,
1). 86.)
Every instance of
undue commendation
by the vendor does
not constitute legal
fraud.

“ It is not every wilful false statement," writes Mr. Addi
son again, “ made with full knowledge of its falsehood that
will amount in judgment of law to a fraud, so as to enable
a purchaser to avoid a contract of sale. The ordinary praise
or commendation, for example, bestowed by a vendor on
the wares he sells, though embodying statements of fact,
known by the party making them to be not strictly true,
does not vitiate the contract of sale. Again, de minimis
non cumt tax, and therefore, if a man represent his house to

be in good repair, and a few tiles are oh“ the roof, or two
or three of the joists under the ﬂoor near the damp ground
are rotted with the damp, or a pane of glass is broken in
a garret window, such triﬂing defects, to use the language
of Lord Kenyon, are mere bagatelles, and aﬂbrd no evidence

of ntatajides."—( Addison on Contracts, 1). 21-10. )
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But if a vendor know that he has no right or title to
property, or be cognizant of the existence of incumbrances
or outgoings upon it, or of latent defects materially lowering
its value in the market, and sell without disclosing such
defects to the purchaser, the fraudulent concealment will be
held to vitiate the bargain. [ See for an application of these
principles the case of Pyari illolum Sur v. Abdul Sub/tan,
in 7. W. Reporter, Civil Rulings, p. 258, where the bargain

Fraudulent
cealment by
vendor.

con
the

was held to be void, and the vendee entitled to recover the

whole purchase money with interest, because the vendor had
asserted that the estate was free from any incumbrance and
that there was nothing to stand in the way of the purchase,
whereas in reality the vendor was at the time under a bind
ing contract, on which he had received an advance, to sell to

a third party.] But in a general sale of an estate, if the
seller have said or done nothing to throw the purchaser off

his guard, or to conceal a defect, there is no fraudulent
concealment on the part of the vendor.

Thus, where parties

deal for an estate, they may put each other at arm‘s length;
the purchaser may use his own knowledge and is not bound
to give the vendor information of the value of the property,
even if he be aware, for instance, that there is a mine beneath

'it, unless the vendor enquire on the subject. So where a
meadow was sold, without any notice being given to the
purchaser of a public footway around it, and another across
it, it was held that there was no fraudulent concealment on
the part of the vendor.

I

“ Certainly,” observed the Lord

Chancellor, “ the meadow is very much the worse for a road
going through it; but 1 cannot help the carelessness of a.
purchaser, who does not choose to enquire : it is not a
latent defect.”—( Addison on Contracts, p. 114. )

In

a

similar case, lVl/tlﬂ v. Gibson—( 1. House of Lord‘s Cases, p.

605 )—before the IIOuse of Lords, their Lordships refused to
set aside a contract of purchase perfected by conveyance and
possession except on the ground of actual fraud. In this
case it appeared that the seller herself had no knowledge of
the right of way across the property, and it was doubtful
whether the agent who conducted the negotiations on her
behalf had either. The Court also held that the allegation
of fraudulent concealment would not have been supported
by showing fraud on the part of the agent only.
A purchaser with notice of a deed has notice of all its
contents, except he be deceived by an erroneous statement

A party
with
notice of a document
Notice to an agent or attorney, when given has notice of all its
contenLI.

of its contents.
in the course of the transaction, is constructive notice to the

principal, unless the agent himself commit the fraud, in

which case his knowledge would not be the knowledge of his
client.-—-( Norton's Topics, pp. 295—298. )
‘
Law proceeding:
“ Every man," writes Sto ', “is presumed to be atten constitute a good
tive to what passes in the Courts of Justice of the State or legal notice.
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Sovereignty where he resides : and therefore a purchase
made of property actually in litigation, pemlente lite, for a
valuable consideration, and without any express or implied
notice in point of fact, affects the purchaser in the same
manner as if he had such notice, and he will accordingly be
bound by the judgment or decree in the suit. Ordinarily,
it is true that the decree of a Court binds only the parties,
and their privies in representation or estate. But he who
purchases during the pendency of a suit is held bound by
the decree that may be made against the person from whom
he derives title. The litigating parties are exempted from
taking any notice of the title so acquired, and such purchaser
need not be made a party to the suit. Where there is real
and fair purchase the rule may operate very hardly. But it
is a rule founded upon a great public policy ; for otherwise.
nlienations made during a suit might defeat its whole purpose
and there would be an end to litigation.* And hence arises
the maxim—Pendente lite n-i/zil innovatur; the eﬂ'ect of which
is, not to annul the conveyance, but only to render it

subservient to the rights of these parties in the litigation.
As to the rights of these parties, the conveyance is treated
as it" it never had any existence ; and it does not vary them.
A [is pendens however, being only a general notice of an
equity to all the world, it does not affect any particular

person with a fraud, unless such person had also special
notice of the title in dispute in the suit. If therefore, the
right to relieve in Equity depend upon any supposed co
operation in a fraud. it is indispensable to establish an
express or direct notice of the fraudulent act.”--( Topics of
Jurisprudence, p. 293. )

In asuit by a purchaser of the husband's right and
The statua‘ of a
Hindu wife is such interests in certain property against a party claiming to have
as In pula purchaser
an enquiry.

bought the estate from the wife, the Court held that an
uneuquiring purchaser from a Hindu wife, whose husband 1s
alive at the time, is in no sense a bond ﬁrle purchaser without
notice. The position of the seller is such that it amounts
to a constructive notice, which should put a purchaser on
enquiry, and if he disregard such notice he must stand the
. “ Where a rule has become settled law.” writes Mr. Broom, “ it is to

be followed, although some possible inconvenience may grow from a strict
observance of it, or although a satisfactory reason for it is wanted. and al
though the principle and the policy of the rule may he questioned. If, as
has been observed, there be a general hardship affecting a general class of
cases, it is a consideration for the Legislature, not for a Court of Justice. if
there be a particular hardship from the particular circumstances of the case,
nothing can be more dangerous or miechirvuu: than upon Mose particular cir
cbmdam‘u to deviate from the general rule of law ,- " hard cases. it has re
peatedly been said, are apt to make ‘ had law.’ and miserlz est serrihu ubi
jm ext vugum nut incerlum”—( Broom’s Legal Marinas, p. 151. ) See too
.Nnrtou'x 'lllpivm of Jurisprudence, p. 69; and u dictum 0f Holloway J. in

Munda Chem v. Timmrgu Henau.—( 1. b'loka’ Madras Report-r, p. 380.)
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oonsequence.”—-Bindu Baskini Debi v. Pyari Molmn Base.—
6. W. Reporter, Civil Rulings, p. 312.)
Similarly, the fact of the vendor being one of a Hindu
So is that of a
family “is enough to put the purchaser on enquiry, and if member of a Hindu
he deal with a. single member without obtaining proof that family.
the property is separate property, he does SO at his own risk.
In the case of minor members, whose rights are sold away'
without such proof, and without any allegation that the
transaction was for the beneﬁt of the family jointly, the mere
general practice of recording only one member will not
sufﬁce to deprive the others of their rights, even in favor of a
purchaser for value, who does not exercise that care which
is incumbent on persons dealing with the members of a
family so circumstanced.”—»S'hibusundari Dassi v. Rakhal

Dean—(1. W. Reporter, p. 38. )

See also Pol. 1.12. 316.

For the special care required from purchasers dealing
with guardians, managing members of Hindu families, Hindu

widows, or vendors with similarly limited interests, see the
case of Hzmuman Prasad Pamli, above, at p. 232, and also

p. 138.
'
Connected with the subject of notice is that of sales
from a benami vendor, i. e., from a party who is the nominal,
but not the real, owner of the property sold. The law on
this subject is thus laid down in Rennie v. Gunga Narayan.
“ If a vendee purchase for a valuable consideralion, and without
notice of the benami, from one who, in the eyes of the world,
is the absolute owner of a property, and who holds that
property to all appearances under a good and sufﬁcient title,
he will be protected from the subsequent acts of the real
owner or of his heir, both of whom were parties to the fraud,

and his purchase will hold good against any subsequent sale
made by them. The defect in the title was a latent one,
which the special appellant ( the vendee ) could not by any
reasonable enquiry have discovered ; and the party who
assisted in deceiving him cannot now take advantage of his
own fraud and sell to another what has already been made
over for value to the original purchaser."—( 3. W. Reporter,
Civil Rulings, p. 10. ) And in Bhagwan Dass v. Ujmeh b’ingh,
the Court laid it down that “ if property be purchased in
the name of a benamidur, and all the indicia of ownership
be placed in his hands, the true owner can only get rid of
the eﬁ'ect of an alienation by the benamidar, by showing
that it was made without his own acquiescence, and that the

purchaser took with knowledge of that fact."—( 10. W. Re
por/er, Civil Rulings, p. 185.) See also Vol. 1.1012. 110, 115,
in which latter case a party who had received neither title
deeds nor possession from the benamid'ar was deemed not
entitled to a decree for possession, as not having made out

a complete title ;— Vol. 2. Civil Rulings, p. 291.

Purchasesfrom an
ostensible owner.
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The vendor must be prepared to transfer the estate in

by the vendor after the condition it was at the time of the agreement for sale, as
the bargain warrant
the vendee in repu
diating the purchase.

otherwise the purchaser may repudiate the contract, and
recover his deposit : hence, in Granger v. Worms—( 4.
Uampb. 83 )-where a vendor pulled down and removed a
summer-house; and in lilagennis v. Fallon—( 2. Moll. 588 )—
where he cut down some ornamental timber, it was held that

the purchaser might repudiate the bargain.—( Addison on
Contracts, 12. 87. )
Defective title in
vendor; the vendee
may elect to take
what

interest

the

vendor has to com
veg.

If it turn out that the vendor’s estate was not so great
as that he professed to sell, and the purchaser elect to take
such an interest as the vendor may have, ( subject to a fair
abatement in the purchase money) he is entitled to do so,
and the vendor cannot on his part object thereto.—( Addison.
on Contracts, [1. 84; and Norton’s Topics, go. 320. ) Mr.
Macpherson, at page 118 of his work on Contracts, while
giving this rule, adds in a note—“ In the only reported
Indian case which bears upon this subject a different rule
was applied; A purchased a certain piece of land from G0
vernment at a revenue sale. In the detailed statement of
the lands to be sold, which was exhibited, as usual, at the
time of sale, for the information of persons wishing to

purchase, and upon the credit of which the purchase was
made, certain Mouzahs, comprised in the land in question,

were described as common Malguzari lands, bearing each a
jamma, or annual rent, which was speciﬁed in the particu
lars. Another person afterwards came forward and proved
that he was entitled, under an old grant, to hold these
Mouzahs at a certain istamrarijamma. The Sadr Dewani
Adalat decided in favour of the claimant, and also pronounced
that the purchaser was at liberty to relinquish his purchase,
in consequence of the error in the public statements, on the
faith of which it was made. The purchaser did not avail
himself of this permission, and no notice was taken of it in
the decree. It is evident that this case is not a direct
judicial decision. except as regards the claim of the plaintiff
to the property in question : any difference between the
purchaser and the vendor (Government) could be determined
only in a suit brought by one of them against the other for
this express purpose."
Transfer of risk
in the case of a sale.

Although by English law the conveyance of an estate
must be by deed, yet in Equity the estate with the risks and
rights thereto appurtenant is transferred by the mere execu
tion of a simple contract in writing; hence there can be no

doubt that in India, where the Transfer of Property Act is
not in force, the risk of loss by damage to the property
sold falls on the vendee. as soon as a deed of sale has been
executed—See Phillinwre's Principles and Maxims qf Juris
prudence, p. 138.
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In Ohuni LaH Nagindass v. Siwaiohanol Namedass, the

Stage at which the

Privy Council held that a preparatory instrument in the
nature of articles of agreement intended to be followed by
the execution of a more formal conveyance was sufﬁcient to
bind the property, and to give the purchaser a right to
demand a speciﬁc performance of the contract, and the
execution of such further assurances as might be deemed
necessary to invest him with a complete legal title.—( Suther
laud’s Privy Council Judgmmts, p. 38.) So in Kali Char-an

acquires a
right of compelling
a completion of the
bargain.
vendee

Giri v. Maddan Kishor, the Calcutta Court held that a sale

might be completed, and it still might be a condition of the
contract that the purchase-money was to be paid afterwards,
and the deed in evidence of the contract might be still in
complete.-—( 7. TV. Reporter, Civil Rulings, p. 317 ; and
Vol. 3. Civil Rulings, p. 103. But a mere agreement to sell
without any consideration passing* would not bar the right of
the vendor to sell to a third party, although it might make
him liable to damages at the suit of the disappointed pur
chaser.—( Vol. 7. Civil Rulings, p. 38. ) See too Vol. 5.
Civil Rulings, p. 248.
Similarly. where the plaintiff had paid earnest money,
and a deed of transfer of the property had been executed
and registered, but not delivered, it being stipulated that

the purchaser should pay the balance and then get the
deed, but no time was ﬁxed for the payment of the
balance, the Court held under

such circumstances

the

vendor was bound to wait a reasonable time for payment,
and that as he resold the property within a week, the second

purchaser took nothing, and the plaintiﬂ' himself was entitled
to a decree for speciﬁc performance—Flulhur Ali v. Shiv
Sahai Singh.—( Sulherland's Civil Rulings for June 1864,
p. 281. )
I
It was held by the Financial Commissioner, on appeal A completed sale
from the Commissioner of the J alundhur Division, in Samand it not void from
Singh v. Teju (unreported case), that where revenue-paying want of
land had been sold and come into the possession of the hhanj.
purchaser, the sale could not be set aside because mutation
of names (da/chil hharij ) had not been eﬂ'ected. This is in
\
' ln Rajah Sahib Prahlad Sen v. Babu Budhu Singh, the Privy Council
held that where a party executed a deed of sale of property of which he was

not then in possession, but to which he was prosecuting his title by suit, and
the purchase-money was required in order that he might prosecute his suit,

the bill of sale could only operate as evidence of a contract to be performed
infuturo, and. upon the happening of a contingency, of which the purchaser
may claim a performance if he come into Court showing that he has himself

done all he was bound to do,- and if therefore the whole price were not duly
paid, the would be buyer would not be entitled, after the opposite party had
established his title by prosecuting his suit to a successful issue, to come
forward and demand to be put in possession simply on paying down the

balance.—( 2. Bengal Law Reporter, Privy Council Cases, 11. 111-)

dahhil
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accordance with the true nature of dahhil hha-rij as set forth
in Financial Book Circular No. XLVII of 1860.
Lien of the vendr
on the estate for the
balance of the pur

chale meiwy.

When a vendor delivers possession of an estate to the
purchaser without receiving the purchase money, he has an
equitable lien on the land for the money; and in a case
quoted in hlacpherson on Contracts, p. 78, where land had

been sold, and the sale evidenced by the execution and
deliverance 0f the conveyance deed and by a. payment of part
of the stipulated price, it was held that, although the right of
property had passed to the purchaser, yet the right of
possession, that is, a lien on the land, remained in the vendor

until the purchase money was paid in full. And in a recent
case, Pram Sundari Dassi v. Grish Chandra Bhutlacharji, the
Calcutta Court ruled that the vendor, after he had given over
possession of the property sold, had probably the right to
claim that the land should be treated as security for the
unpaid purchase money; and to realize this, he should have
come into Court to obtain an order for its sale, but he was
not warranted in himself turning his vendee out of posses
sion, and proceeding to pay himself from the usufruct of the
estate—(10. W. Reporter, Civil Rulings, p. 194.) On the
other hand, if the vendor cannot make out a. title, and any

portion of the purchase money have been paid, it would
seem that the purchaser has a. lien on the estate for it,
albeit he may have taken a distinct security for the money
so advanced.* This lien for the purchase money will bind
the estate in the hands of the purchaser himself, his heirs,
devisees and volunteers, and all subsequent bona‘ ﬁde pur

chasers with notice of the non-payment of the purchase money.—
( Addison on Contracts, p. 284. ) ADivisional Bench however
of the Calcutta Court have held, in Jagu Iﬁmwar v. Parbali
Kumoar, that no trust is created by a deed of sale, and that

A grant of real
estate carries with it
all that is necessary
to its due enjoyment.

persons who allow a property to leave their possession before
the purchase-money is complete cannot certainly recover
from third parties, who are purchasers in good faith and for
valuable consideration, even if these persons should be held
to have had a. notice of the amount of the consideration
money still remaining unpaid.-—( 3. W. Reporter, Civil Rul
ings, p. 139. ) The facts however of this case were very
peculiar, the plaintiff having rather an equitable lien on the
property than being the direct vendor.
On the principle cui cumque aliquis quid concedit, concedere
videlur et id sine qua res ipsa esse non potint, the grantor of an
estate or interest is held to grant everything, though not
expressly mentioned, which is needful to the enjoyment of
' See the case of Kenny v. The Administrator General of Bengal—( 3.

Bengal Law Rsportl, Original Jurisdiction, p. 75, )—-where this lien of the
intending purchaser for the amount of his deposit was held not to be taken

away by reason of his having subsequently entertained proposals for a fresh
contract of purchase of the estate on a new basis.
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the grant. If therefore the owner of a house convey the
upper storey, the grantee would have a right to claim that

the walls and beams upon which the upper storey rests
should be kept in due repair: if the soil be granted, but the
grantor reserve the mines below them, he must so work
them as to leave suﬁicient support to keep the soil above
from falling in: by the grant of a piece of ground is granted,
if needful, a right of we to it over the grantor‘s land,* or

by the reservation of a c ose is reserved a right of way to it:
by the grant of trees is granted power to enter on the land
and cut them down and remove them : by the grant of ﬁsh
in a pond is given a right to come upon the banks and ﬁsh
them : if a license be given to lay pipes in another man’s

land to bring water to the licensee‘s house, the latter may

enter and dig the land in order to repair the pipes.

This

principle only applies to such things as are incident to the
grant, and directly necessary for the enjoyment of the thing
granted: therefore if a man grant to another the ﬁsh in his
ponds, the grantee cannot cut the banks to lay the ponds
ry. A way of necessity is also limited by the necessity
which created it, and when such necessity ceases, the right
of way likewise ceases ; therefore if at any subsequent time
the party formerly entitled to such way can, by passing over
his own land, approach the place to which it led by as direct
a course as he would have done by using the old way, the
way ceases to exist of necessity.—-(Broom's Legal Maxims,
ma. 463—470.) See, too, Norton’s Topics of Jurisprudence,
p. 491, where the reservation of fruit trees in the lease of

a bungalow is said to give a right to the lessor to enter the

compound to manure and water the trees, as well as to
pluck the fruit.
Where the land is granted for an express purpose, the

When the land is

grantor will not be allowed to derogate from his own grant

granted for an can
press purpose the

by doing anything in the adjacent soil which unﬁts the

grantor must not so

land sold for the purpose for which it was sold: and it use the adjacent soil
makes no difference that the land so sold was taken under as to render the land
compulsory powers. Thus, to take a previous illustration, conveyed unﬁt for
if A grant his ﬁeld to B to build a house on, reserving the this purpose.
mines which may be under the soil, A would be bound so to

Work them as would leave due support, not only to the soil
of the ﬁeld in its natural state as granted, but to the soil

when loaded with a house.—( Norton’s Topics, p. 532.)
In The Manager of the Skinner Estates v. Barlow it

Access opened be

appeared that a gateway had been opened betWeen two

tween two houses
when occupied by one

' In Brojo Kishor Bilmb Main, the lease of a ferry and certain beegahs
of land on the bank as a landing ghnt was held to entitle the lessee to land
or start on other land of the lessor, when owing to the demised land being

submerged by a rise of the river such use of the land behind was necessary
to the due plying of the ferry.-—-( 5. W. BePorter, Civil Rulings, 1). 195.)
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houses, by an arrangement between the members of a family
then jointly occupying the premises, and it was held that
when the premises were subsequently separated and passed
into the hands of strangers, the separation of the premises
authorized the withdrawal of a permission to enter upon the
part now belonging to a distinct owner, there being other
reasonably sufficient approaches to the part occupied by the
defendant. Being opened by agreement among the members
of the Skinner family, it was clearly not a public way.
Therefore the case was not one of prescription, but of the
division of joint property. After division, the joint enjoy
ment must cease, including the use of modes of ingress and
egress upon and across the property, falling into the hands
of distinct owners; provided always that reasonable possi
bility of access to his share be not taken away from any one

of the owners of the distinct parcels.—( 2. Pmy'ab Record,
Case No. 44'. )
A voluntary con
veyance is
void
against a subsequent
purchaserfor value.

Under the 27 Eliz. C. 4, which Statute is to a great
degree declaratory only of the Common Law, it has been
held that every voluntary conveyance or gift, and voluntary
conveyance of property made without valuable consideration
[not including however ante-nuptial settlements made bond
fide in contemplation of marriage, since marriage is regarded
as avaluable consideration—Addison on Oontracls, p. 750

is void against a subsequent purchaser for value of the same
property, even though he had notice of the prior voluntary
conveyance or settlement; for, whenever the question is

between one who has paid a valuable consideration for an
estate, and another who has given nothing for it, it is a

just presumption of law that such voluntary conveyance,
founded only on considerations of affection and regard,
if coupled with a subsequent sale, was made to defraud
those who should afterwards become purchasers for a valu
able consideration; and it is more ﬁt that a voluntary grantee
should be disappointed than that a fair purchaser should be
defrauded.* But one voluntary conveyance cannot defeat
another, and therefore a purchaser from the second volun
tary grantee or donee cannot avoid the estate created by
the ﬁrst gift.—( Addison on Contracts, 1;. 115. ) A voluntary
settlement will, however, only be defeated by a conveyance
for value to the extent necessary to give effect to the con
veyance for value.—( Norlon's Topics, 12. 281. ) The Madras
Court has recently ruled however that where a case of a
voluntary conveyance occurs among Hindus, the proper
‘ In Sudhilrina Chowdhrain v. Gopi Mohan Sein the Calcutta Court held
that if the 27th Eliz. were operative in India, the case of Beaorm v. Earl of
Oaford showed that a judgment-creditor was not a purchaser for value within
the scope of the Statute, and that his purchase consequently would not defeat

a purely voluntary deed made prior to the date of his decree.—( 1. W:
Reporter, )1. 41..)
'
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question to be considered is whether the circumstances taken
together lead reasonably to the conclusion that the real
motive and intention of the transaction was to deprive the
creditor of the means of obtaining payment of his debt from
the debtor‘s property generally. If so, the disposition is
fraudulent and void to the extent of the debt due to the
creditor by whom it is impeached, but otherwise it will stand
good—Gnanab/lai v. Srinivasa Pillai.—( 4. Madras High
Court Reports, p. 84.)
For the subject of alienations in fraud of creditors see
above at p. 487, under Clause 1:3 Section XIX of this Code.
By English law if, after a deed of conveyance has been Caveat emptor how
executed and the purchase money paid, it appear that the far applicable.
vendor had no title, and the purchaser be consequently evicted,

the latter cannot recover back the purchase-money or obtain
compensation for the loss he has sustained, if the ordinary
covenants for title he not inserted in the deed and it do
not appear on the face of the conveyance that any particular
estate or interest in the land was bargained for and agreed
to be sold; although the buyer may possibly be enabled in
equity to resist the payment of any balance of purchase
money which may happen to be unpaid. By Roman Law,
however, whenever a person sold property of which he had
the actual possession, and the visible and apparent owner
ship at the time of sale, there was deemed to be an implied
warranty of title on the part of the vendor, even though none
were stipulated for; so that if the vendee were ejected, he

had a claim to restitution of the price, and to compensation
for all the loss and damage he had sustained by the eviction:
and in the case of sales of hereditary estates, the heir was

bound by the warranty of his ancestor. If however the
vendor were not in the actual possession of the subject
matter of the sale, and were not clothed with the visible and
apparent ownership of it, but sold only a naked right or title
to a thing, which was in the possession of a third party,
it was considered to be the duty of the purchaser to
enquire into the title of the vendor before he bought.—
(Addison on Contracts, pp. 109—112. ) See too Broom's
Legal Maxims, pp. 739—744 ; and Phillimore’s Roman
Private Law, p. 260. Macpherson (Law of Contracts, p.
120,) says the point whether an implied warranty of title on
the part of the vendor be inherent in every contract of realty,
can scarcely be said to be ﬁnally settled in India, for
although a majority of the Saddar Judges in a recent case
adopted the English doctrine on the subject, a review of
judgment was subsequently admitted, and the decision
reversed on its being brought to the notice of the Court that
the conveyance did in fact contain words amounting to a

warranty. The following are more recent decisions on the
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point. In Dwarka Dass v. Ratan Singh, the Agra Court
held that although there may be no express covenant for
title, a seller or mortgagor must always be held impliedly to
warrant the title of the property sold or mortgaged, and if
it be found to be defective, the vendee or mortgagee can sue
on the breach of the implied coutract.—( 2. North West High
Court Reports, p. 199; see also 12. 264. ) But in Rajah
Nilmani Singh Deo v. Gordon Stuart and 00., which was an
action to recover a portion of the consideration by reason
that the lessor’s title had proved to be defective as to a
part of the conveyed estate, the Calcutta Court ruled that

the right of the plaintiffs to recover back a portion of the
consideration-money must depend upon the establishment
of one of two points; viz. either that the grantor fraudulently

induced the plaintiffs to pay him that sum by a false repre
sentation that he had a good title to the land in question ;
or that he warranted and covenanted with them, that he had

a good title.*-(6. W. Reporter, Civil Rulings, p. 153.)

In

a later case, between the same parties, on all fours with the
other, another Divisional Bench held that in such cases it is

a sufﬁcient proof of fraud to shew—ﬁrst, that the fact as
represented was false, and secondly, that the person making
the representation had a knowledge of a fact contrary to it ;

and that the advertisement published by the vendor, setting
forth a description of the property and calling upon intending
purchasers to come forward, was substantially an implied
warranty of title, and would in any case make the defendant

responsible to a purchaser deceived by such representation,
notwithstanding the absence of any stipulation for a refund
in the conveyance. “ The special appellant," the learned
Judges added, “ must be presumed to have known the state
~ of his property when dealing with it with a view to lease it—
a matter particularly within his own knowledge, and having
that knowledge to have advertised for purchasers of what he

had no right to sell.”

Had not fraud been substantially

alleged by the plaintiffs, the Court threw out an opinion that

the defendant- might possibly have defeated the contract on
the ground that at the time of the contract he was unaware
of any defect in the estate sold, and that the maxim of
caveat emptor applied.—( 9. W Reporter, Civil Rulings, p.
371. ) Where a party had purchased from one L, through
his son R, and on a dispute as to the purchase, the case was
referred to arbitration, and it was held that R had no
authority to sell, the Calcutta Court held that the maxim
. So in Muhammad Mohidin v. Oltagil Ummncbe, the Madras Court
held that a vendor, who had legally conveyed all the title which was in him,
was not answerable to the purchaser, who after uing on the interest con
veyed to him inetfectually, sought to recover the purchase-money as on a

consideration which had failed ; considering that the vendee ought to have
pagede himself by the proper c0venauts.—( 1. Stoka’ Hadra: 30170111,“
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caveat emplor did not apply, but that the plaintiﬁ', if there
had been no fraud on his part, was entitled to recover the
consideration money from R.——Kishen Mohan Shaka v. Ram
Chandra Dey.—( 3. W. Reporter, Civil Rulings, p. 28.) See
also Vol. 6, Civil Rulings, p. 174, where a purchaser, who

had taken under a conveyance executed by an agent after
the death of his principal in pursuance of a power duly
executed by her, was held entitled, on the sale being set
aside as void by reason of the death of the principal before
the completion of the transaction, to recover the purchase
money from the heirs of the intending vendor, if it reached
them as payment of the contract of purchase, and if it did
not, then from the agent who should have paid it over. But
where a person buys an estate at an auction-sale, and has at
the time notice that persons other than the judgment-debtor
claim rights and interests in the property, the maxim caveat
emptor applies, and the buyer must stand the consequences.
PShahabuddin Ohowdhry v. Ram Gatty Chuckerbutty.—( 9.
W. Reporter, Civil Rulings, p. 556.)
By English law however there is an implied warranty
Where the vendor
that the vendor knows of no defect in his title, since if he himself knows of the
be aware of it and sell without disclosing it the contract is

defect in his title the
maxim caveat emptor

vitiated ab initio by the fraudulent concealment, and the does not apply.
buyer is entitled to recover back his purchase money.—
(Addison on Contracts, 1:. 113. )

If a party sell an estate which at the time is under

Sum paid to release

attachment in execution of a decree against the vendor, but an estate from an

conceal the fact of the attachment, and consequently the buyer
has to satisfy the amount of the decree in order to prevent
the estate from being resold, the purchaser can recover
the amount so paid from the vendor.—Mussumat Zaharan v.
Tayler.—( 2v Bengal Law Reports, Civil Appeals, p. 886. )

attachment fraudu
lently concealed by
the vendor is re
coverable from him.

A warranty of title amounts to a contract by the seller
that, in consideration of the buyer purchasing the property,
and paying the consideration money, he (the seller) will
make good to the buyer any loss which the buyer may incur
by reason of the seller not having a good title to the pro
Eerty. This is an absolute contract from the moment it has
een entered into, and the buyer can sue upon it at once,
if he can show that the seller has not a good title in accord.
ance with his undertaking and that he has sustained loss in
consequence. Such an action is not therefore necessarily
premature because a suit between the vendor and a third
party as to the right to the property conveyed is not yet
ﬁnally adjudicated on.--Saiyad Saif Ali v. Muhammad
Jawad Ali.—( 7. W. Reporter, Civil Rulings, p. 196.)

Warranty of title.

' If the subject-matter of the contract had ceased to

If the subject mat
ter of the sale had

enst at the time the sale was agreed on the contract is void

ceased to exist when
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the sale "’11-? made and the purchase money is recoverable—Addison on Con
lIre contract 18 void.

L01? _ "gardng

tracts, P. 112_ )

When in a contract of sale the intending purchaser pays

$3133 '2? 7""“1‘ down a portion of the price as a deposit, if the payment be
p '3"

made into the hands of an auctioneer, solicitor, or any third
party, the receiver is responsible for the payment of the
amount to the vendor, in the case of a completion of the
contract, and also for the return of it to the purchaser in
case of the abandonment of the contract, or the neglect of
the vendor to complete his part of it. ' If therefore, he pay
it over prematurely to the vendor. and the title turn out to
be defective, he will be bound to make good the amount to
the purchaser, unless it appear that it was duly paid over
according to the intention of the parties themselves. If the
deposit have been paid to the auctioneer, who makes away
with it and becomes bankrupt, the loss will in general fall on
the vendor, who selects and appoints him, and constitutes him
his agent for the receipt and keeping of the money. When
an action for the return of the deposit is brought against the
auctioneer, interest thereon is not recoverable by the pur

chaser, although the money may have been invested at
interest: but the case is different when the deposit has been
in the vendor's hands, unless the contract have been
abandoned or rescinded by mutual consent; for if so, the
vendor even is only responsible for the bare deposit, without
interest.—( Addison on Contracts, pp. 94 and 92. )
The vendee usually

The vendee takes the estate, except when sold by the

tali931l'8_e"latf? wilh Collector for arrears of revenue, subject to all liens and

g” emmg "mm" incumbrances duly charged upon it prior to the sale : and if
mnm'
the whole property, of which the purchaser has acquired only
a portion, be subjected to a charge, the creditor is at liberty
to come upon the buyer for the whole sum due, leaving him
to recoup himself by contribution from his co-sharers.-f
Prosonno Kumar Sein v. Barbosa.—( 6. W. Reporter, Civil
Rulings, p. 253. ) But a buyer is not affected by a fresh lien
created by the vendor after the right of property had been
conveyed to the vendee, but before the conveyance deed was
delivered to him—Maharajak Makeeltar Baksh Singh v.
Samar Chand—( 5. W. Reporter, Civil Rulings, p. 110) ; nor
is be bound by a decree in a suit commenced against his

vendors after the sale to him had taken place.—( 1. W.
Reporter, 1). 286. )
The existing rights
So where land is in the possession of tenants, the pur
Of "mm "11“! be chaser must respect their rights, and the mere fact of their

“specied-

occupation constitutes legal notice to the vendee.—( Norton's
Topics, 12. 294.)
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The effect of a sale for arrears of revenue is widely
different from that of a private sale by arrangement of the
parties, or of a sale by order of a Civil Court in execution of
a decree, as “ an absolute Parliamentary title is given to the
purchaser against all incumbrances and claimants.” As
however such sales are so rare in this province that Mr.
Gust is able to speak of the sale law as being considered to
be in abeyance, it would be beside the practical scope of
this work to enlarge on the subject here, the reader being
referred to lllr. Cust’s Revenue Manual, pp. 161—163; to the
Directions to Revenue Oﬁicers, pp. 365—368; to Macpherson on
Contracts, pp. 33 and 122 ; and for the law to Act I of 1845.
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Eﬂoct of a sale for
arrears of revenue.

For the eﬂ'ect of the Registration law on conveyances of
land, see above at pp. 104—106, of this work.
Where A had sold land to B, reserving a right to re
purchase within a ﬁxed period, and before that period had
elapsed, B re-sold to C for valuable consideration and without
notice of the stipulation, the Madras Court held, on A seek

ing to be allowed to re-purchase by payment of the price
after the term agreed on had run out, that he had no title
unless relieved on his forfeiture : and that being so, it was
clear that even if such relief ought to have been given, it
could not be granted against a purchaser for valuable con
sideration without notice.—Samakkauudan v. Perumal Chetti.
--( 2. Madras High. Court Reports, p. 114. )
If A and B purchase an estate together, A paying the
whole purchase money, and receiving possession of the pro
perty, subject to an arrangement with B that on his pay
ment of his share in the price, he was to be admitted to joint
possession, B will not be entitled to a decree for speciﬁc

Aﬂcr forfeiture
there is no equity of
re-purchase against
a third party who
had purchased from
the vendee without
notice.

A joint purchaser

who wishes to accure
his interest should
pay his portion of
the price to hisfellow
purchaser in a rea
performance, if he let more than a. reasonable time elapse sonable time.

without tendering payment of his share of the purchase
money.—Moti Ram v. Lakshman Singh.-—( 3. Punjab Record,
Case No. 106.)
Where a plaintiff sues for the possession of the title
Guns of proof in
deeds of an estate which he avers the defendant bought with a dispute between two
his money and in his name, the burden of proof will turn on parties, each claim
ing to be the real
the question as to which party has had possession since the purchaser.
sale : if the defendant as well as holding the title-deeds have
also been in possession, it will be for the plaintiﬂ to prove
that the purchase was made from his own funds, but if the
plaintiﬁ' have had possession, the onus will rest on the defen

dant.—Nilmani Banerjce v. Sarbo Maugula chi.—( 2. W.
Reporter, Civil Rulings, p. 31.)
In Bakshan v. Mir Mohammad, it appeared that certain

Alienation of land

lands descended to three co-sharers. A. B and C. A, who was by a joint tenant.

in sole possession. sold a part of the land to a bond ﬁde pur

chaser for valuable consideration, and mortgaged another

698

sans or REAL PROPERTY.

[cum-xxm-rmm

portion; 0, who, though for long absent, had been for the
last few years little more than a day’s journey from the
place, now came forward to claim the half share in the estate
to which he was entitled, and A and B, who were his near

relatives, admitted his title. The Chief Court observed that
the position of a tenant in common without whose consent '
property had been sold by the sharer in possession* is not
in fact the same as that of the person entitled to property,
whose right had been alienated by one not in any way
entitled; and delay to object on the part of such co-proprie—
tor gives rise to equities in favor of the bomiﬁde purchaser
which do not exist when the vendor is a stranger. Bearing
in mind too the relationship between the Parties, and the
consequent danger of the admission of A and B being
collusive, and therefore only safely to be acted on as against
the makers, the Court declined to interfere with the sale,
but as the land sold and mortgaged was not deﬁned and
distinguished, it might reasonably be assumed that A intends
ed to sell that which was the property of himself and B, who
Was also present, and to mortgage that of which he was only
in possession on behalf of O the plaintiff ; and as this mort
gaged portion exactly represented 0’s share, the equity of
redemption in the mortgaged land was decreed to 0',
subject to the payment of the mortgage money to the mortd
gagee, and the amount of this mortgage money be was
declared entitled to recover from A.——( 1. Punjab Record,
Case No. 96. )
A grant an condi
tion of service does
not require the ser
vice to be personally
performed by the
grantee.

A grant of land to a man and his heirs on condition
of performing service does not in general mean that the
service is to be personally performed by the grantee or his
heirs; but that it is to be performed, and that the grantee
is to be responsible for its performance—Shiv Lall Singh v.
Murad Khan.—-( 9. W. Reporter, Civil Rulings, p. 126. )

If an estate which has been agreed to be sold, have
Measure of dama
get for abreach of been actually conveyed to the purchaser and become his

cmadby'he ("ll/"- property, and the vendor sue for the non-payment of the
purchase-money, the measure of damages is the price agreed
to be paid with interest: but if no conveyance have been
executed and the estate still remain the property of the
vendor, the measure of damages is the diﬂ’erence between

the price agreed to be paid and the marketable value of the
property ; and if the vendor have resold the estate within a
reasonable time from the breach of contract, the price so
obtained will be held to be the marketable value, and the
‘F Where the Mithila law prevails, the sale of joint undivided property
by one sharer is not valid without the assent of all the rest: indeed, it is not
valid even for the seller’s own share without such consent.-—( Macphermn on
Contracts, p. 116 ), but the co-sharers, as implied in the text, ought not to

sleep over their objections. and thus lead the purchaser to believe they have

virtually sanctioned the transaction.
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~vendor will be entitled to recover the diﬁ'erence between it and
the agreed price, in addition to the costs, charges and expenses
of re—sale. If the vendor do not re-sell the estate, but elect
to keep it in his own hands, he will be allowed to recover
the difference between the agreed price, and the presumed

marketable value of the property, which howeVer in many
cases would be merely nominal, together with the costs and
expenses he has incurred in carrying out and completing
his part of the contract. If the conditions of sale provide
for the payment of a deposit by the purchaser, and for its
forfeiture if he fail to comply with the conditions, the
deposit must, nevertheless, be brought into account by the
vendor, if he seek to recover a deﬁciency on a re-sale of the

property.—( Addisma on Contracts, 19. 1053. )

If the action be brought by the purchaser in respect of Mezu'ure o] dawns
abreach of the contract by the vendor, the nature and gas for the breach of
amount of the damages will, in a measure, depend on the
existence of cod or bad faith on the part of the vendor.

a contract of sale of
realty by the vendor.“
when the vendor had

If the seller had reasonable ground for believing that he acted in goodfaith,
was the owner and had a right to sell, but is prevented by
an unexpected defect of title from completing his engage
ments, and is ready to do all that he can to fulﬁl the con
tract, the purchaser will only be entitled to recover nominal
damages, together with his deposit and interest ( if he have
paid one) and the expenses he has incurred in investigating
the title. He cannot however recover in respect of the
presumed or fancied value of his bargain over and above
the price agreed to be paid. If he re-sell before he have
investigated the title of his vendor, and the sub-contract
fail by reason of a defect in that title and not from any
malaﬁdes on the part of the original vendor, he will not be
entitled to recover damages in respect of any proﬁt that he
would have realized on such re-sale; for “if premises, for

which a party has contracted, are by him offered for re-sale
too soon, that is at his own peril, and the damage (if any)
resulting from that offer arises from his own premature
act, and not from the fault of his vendor.”* But if the

'When the vendor
vendor have acted with bad faith, and failed to do all that had been guilty of

was in his power to perform and fulﬁl the contract, the pure
chaser will be entitled to full compensation for the loss of
his bargain. If therefore the buyer, after satisfying himself
of the goodness of his vendor’s title, enter into a sub-con
tract for the re-sale of the estate, which miscarries owing to

the original vendor’s refusal to complete the ﬁrst purchase,
the buyer will be entitled to recover the proﬁt he would
have made on the re-sale, and all the costs and expenses

attending it. And if the vendor have nothing at all in the
shape of a title, and could have had no reason for thinking
' he possessed one, if he examined into his o\vn rights, his
i‘ I'vr Bayley J. in Wei/car v. Moom

bad faith or gross
negligence.
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negligence and misconduct subject him to the payment of
such damages as the purchaser has really sustained by not
having that which the vendor contracted he should have.—
(Addison on Contracts, p. 1054.)
Illeas-ure of dama
ges for eviction
caused by the bad
ness of the vendor’s
title.

Eject of improve
ments made by the
evicted purchaser on
the amount of dama

gas.

If, after the purchase has been completed, it be dis
covered that the vendor had no title to the estate he pro
fessed to sell, and the purchaser on eviction bring his action
for a breach of the covenants for title and quiet enjoyment,
the measure of damages will be the amount of the purchase
money paid for the estate and all incidental damages arising
from the breach of contract, such as the expense of the con
veyance. “ If,” observes Domat, “ the thing sold be dimin
ished in value by the effect of time, or from other causes,
so that it be worth less at the time of the eviction than the
price paid by the purchaser, the latter is entitled to recover
only from the vendor the diminished value as it existed at the
time of the eviction ; for it is only in that value that the
purchaser’s loss doth consist.”—( Addison on Contracts, p.
1055. )
If between the time of the execution of the conveyance
and the eviction, the purchaser have expended money upon
the land, in drainage, buildings or improvements, he will not
be allowed to recover the money so expended from the
vendor, unless the latter have been guilty of a downright
fraud in the sale of the estate. In a Court of Equity the

buyer, if the land were known to have been purchased for
the erection of buildings, will in certain cases have a claim
upon the land for the amount of his expenditure, if he be
ejected after spending money in building. And by the Civil
law, the purchaser had a lien on the estate generally for the
money he had expended in improvements. If however the
vendor had been guilty of a fraud in eﬁecting the sale, and
had knowingly sold the property of another man, he was
bound to make good to the purchaser the capital expended
by the latter. But where there was no fraud, the vendor *
had to idemnify the purchaser according to what the
estate would have been worth at the time of the eviction, if
it had not been improved, and the evicting party had to make
good the improvements, or more strictly the difference
between the amount of proﬁt the purchaser has received
from them and the principal with interest which he has
laid out upon them. If the purchaser have not been evicted,
but have entered into a fair compromise with the real owner,
he will be entitled to recover as damages the whole amount
so paid, together with his costs and expenses.—( Addison on
Contracts, 12. 1056.)
* It will he remembered that by Roman law, there was always an im
plied warranty of title on the part of the vendor of real property, see p. 693
of this work.
*

CHAPTER XXIII.
PART III.
Demise of Real Property.

In a contract of letting and hiring, according to English
The lessor‘s right
law, the lessor binds himself to give possession, and the to rent is in general
lessee to accept it and pay rent. But the liability of the d‘fPFMenfi "1"?“ 7!”
latter upon all express and implied covenants and agree- gzvlﬁealnessaazz-ngt
ments for the payment of rent is dependent upon his being seiion,

p

put in possession of the demised premises or being tendered
possession and afforded the power and opportunity of taking
it.* The quiet enjoyment also by the lessee as against the
lessor, and all that come in under him by title, and against
others claiming by title paramount during the time in respect
of which the rent is claimed to have accrued due is a condi
tion precedent to the tenant‘s liability for the payment of such rent:
but he is not released by an interruption of occupation
caused by a mere wrong-door. Such covenants for quiet
enjoyment have been held to be broken by the lessor build
ing on his own adjacent ground so as to darken the lessee's
windows, or doing anything thereon which creates a nui
sance, or by placing a structure on any part of the demised
premises.—( Addison on Contracts, 1). 325. )
In the case of a demise of realty, the lessor does not

The demiud pm.

impliedly warrant that the premises are at the time of the mites are no! im

demise, or that they shall continue to be during the term, Izhedll/ warranted {0
in any particular state or condition, or ﬁt for any particular 02-13:!” H" 1m“ '
purpose; and therefore the lessee, if the conditions detailed
in the previous para have been fulﬁlled on the lessor's part,
is bound to pay rent, albeit the subject matter of the demise
be not ﬁt for the purpose for which he required, or indeed
though he may have no beneﬁcial enjoyment of it whatever.
If indeed the lessor have been guilty of any fraudulent-l
concealment of defects, which ought in good faith to have
‘ See for lndian rulings to this eﬂcct, 9. W'- Reporter, Civil Rulings,

p 582. and 3. Bengal Law Reports, Appendix, p. 119.
1‘ But there is no implied duty cast on the owner of a house being in a,
ruinous and unsafe condition to inform a proposed tenant that it is unﬁt for
habitation, nor will an action for deceit lie against him for omitting to dig<
close the fact.—( Bi-oom’a Legal Maxims, p. 755.) I But where n Iplaintiﬁ'
hired a thatched bungalow of the defendant, and on lighting a ﬁre in one of

the ﬁreplaces, the chimney took ﬁre owing to its being thatched over, of
which the plaintiff was unaware at the time, and the tenant’s furniture wna

destroyed, the Calcutta Court ruled that the plaintiff was fully justiﬁed in
taking it for granted that the chimney was properly constructed in the

absence of notice to the contrary from the landlord, and Was therefore
entitled to recover damages for the loss of his property, as the fact. of the
tenant having occupied the house for four months Without discovering the
want of vent did not aﬂ‘ect him negligence.—Radha liruhna v. Mulberry.—
(3. Bengal Law Reports, Civil Appeatr, p. 277. )

J '
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been disclosed, or have resorted to any misrepresentation
calculated to mislead the lessee in some important particu
lars as to the condition of the demised premises, the con

tract would be void and the lessee discharged from his rent.
Thus, in Sutton v. Temple, where the defendant had taken the
eatage of a meadow for the term of six months at a rent of
£ 40, and turned ﬁfteen head of cattle into it, of whom eight

died from the deleterious effects of some refuse paint, which
had been inadvertently spread over the land along with
manure prior to the defendant‘s occupation, whereupon the
defendant took off his cattle, and tendered back the posses
sion of the meadow to the plaintiff, which she refused to
receive, it was held by the Court of Exchequer that the
defendant was liable for the rent at the time it became due,

although the eatage was wholly unﬁt for the defendant’s
purpose; as the rule of law was stated to be,* that if a
person contract for the use and occupation of land for a
speciﬁc time and a speciﬁc rent, he will be bound by his.
bargain, even though he take it for a particular purpose,
and that purpose be not attained.

So, in Hart v. Windsor,

where in answer to an action for the rent of an unfurnished
house, the defendant pleaded that it was so infested with
bugs that he could obtain no beneﬁcial enjoyment of it, but
had been compelled to quit it, the Court held that this plea
was no answer to the action, as the law implied no warranty
on the part of the lessor that an unfurnished house was at
the time of the demise, or at the beginning of the term, in
a ﬁt state for habitation, and even if such warranty could
be implied, the breach of it would not give the tenant a
right to abandon his lease and refuse to pay rent; but his
remedy would be by a cross action to recover damages for
the breach of such implied contract.-( Addison on Contracts,

pp. 327—329.)
Lessee still liable
for rent after the
destruction of the
pram ice-v.

Owing to the lessee‘s liability for rent being thus made
to depend simply on the lessor's maintaining him, or being
willing and ready to maintain him, in possession of the
demised premises, and not on the ﬁtness of the said premises
for the lessee's use, it follows that the lessee’s liability for
rent continues in every state and condition of the demised
premises; and although houses become ruinous and fall
down, or be burnt down by ﬁre and remain untenantablej

and buildings, fences, and superstructures, erected upon the
soil, and crops growing thereon, be destroyed by ﬂoods or be
burnt by lightning, or be thrown down by enemies, yet the
tenant is bound to pay the rent so long as the land remains
to him, and his legal title to the occupation and use thereof
" Broom’s Legal Maxim-1,1). 74-5.
fSec the case oflson v. Gar-ton, quoted at p. 230 Broam'l Legal
Maxims.
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continues. If the landlord be bound by custom, or have
entered into an express covenant to repair and uphold a
house demised by him, and the lessee covenants to pay rent,
the covenants are independent covenants, and the repairing
and upholding the house by the lessor is not a condition
precedent to the tenant’s liability for the rent. If too the
lessee have agreed to pay rent “ damage by ﬁre excepted,”
and a part of the demised premises be destroyed, or injured
by ﬁre, the whole of the rent is not thereby suspended, but
the tenant is entitled to a reasonable abatement.—( Addison
on Contracts, 1). 329.) Where demised premises are des
troyed by ﬁre the landlord is not bound, in the absence of
any special agreement between the parties, to rebuild, even
though he may have received the value from an insurance
ofﬁce; although, as we have seen, the tenant is still liable for

his rent.--( Broom's Legal Maxims, p. 230. )
If the tenant lose the beneﬁt of the enjoyment of any
portion of the demised premises by the act of the landlord,

Rent is suspended
generally by eviction.

the rent is thereby suspended, but the act must be some

thing of a grave and permanent character, dispossessing the
tenant, and not a mere temporary trespass, and there must

be an actual' dispossession and not a mere constructive
eviction. 1f the tenant be lawfully evicted by a Railway
Company, taking up his land under powers conferred on it
by the legislature, the tenant is discharged from the accru
ing rent, but not from that which was due and in arrear at

the time of the eviction.

Where a portion only of the

demised estate is taken, the rent must be proportionably
reduced.—( Addison on Contracts, pp. 330, 331. ), Where

part of the land demised to a tenant is totally lost to him by
any casualty, as by the overﬂowing of the sea, he may claim

an apportionment of the rent, as in a case of eviction.
( Broom’s Legal Maxims, p. 229. )
The tenant may however deduct any sums from his
rent, which ought to have been paid by. his landlord, but
which he has had to pay, owing to the former neglecting to
do so, such as ground rent, land tax, or other outgoings

Tenant‘s right to
make

deductions

from his rent.

charged on the demised premises.—( Addison on Contracts,

19. 332.)
If a. man be let into possession under an agreement for
Quasi-lessee:

a lease to be granted at a future time, he is liable for a

reasonable compensation to be paid to the owner for the use
and enjoyment of the property. But if he take possession
of the property as an intending purchaser, and the bargain
come to nothing owing to the vendor's inability to complete
the title, the purchaser is not in general bound to pay any
thing for the temporary enjoyment of the estate, unless he
continue to occupy and take the rents and proﬁts of the

land, after the contract of sale has been abandoned, .by the
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suﬂ'erance of the party who is then entitled to immediate
possession; in which case, he is bound to pay a reasonable
compensation for the occupation. So if the vendor continue
to reside in a house after having sold it, he is not liable to
pay for this use and occupation, unless it be shown that
there was an express or implied contract that the occupation
was to be paid for.-—( Addison on Contracts, p. 336.)
An occupier of an
unﬁnished
house
liable to pay for its

use.

If a lessor agree to complete a house demised by him,
on the faith of which the tenant enters and occupies, the
landlord is entitled, even- if he neglect to fulﬁl his agreement,
to recover a reasonable sum for the use and occupation by

the tenant of the incomplete house.—( Addison on Contracts,
1). 337. )
Roman law with
regard to the lessee’s
lwbility for rent.

The foregoing paragraphs set forth the rules of English
law in respect of the lessee’s liability for rent, even under
circumstances in which he has received no beneﬁt from the
demised premises; and it is presumed that this law would,
in the absence of any special agreement, be held applicable
in the case of European bungalows in cantonments and
stations: but it certainly ought to be applied with caution
to the demise of real property among natives, as a careful
investigation would probably bring to light local customary
law on the subject; or should this even not be the case, and

the Court had to fall back on general equitable principles,
it should be borne in mind that Roman jurisprudence took
a widely different view of the subject. That system held
that the enjoyment of the thing, for the use of which the
rent was agreed to be paid, was a condition precedent to
the lessor’s right to demand the rent. If therefore the
tenant were evicted and kept out of possession by irresist
ible force, without any default on his own part, he was

discharged from the rent, whether the eviction was the act
of the lessor himself or of persons having title, or the act of
mere wrongedoers. If a house demised to a tenant for
habitation became ruinous or uninhabitable, if the windows
were blocked up or darkened, and the tenant were deprived
of light and air by the raising of the roof of an adjacent
house, or his enjoyment was marred by a nuisance, which he
had no means of abating, he might quit the demised pre
mises, and refuse further payment of rent. If pasture land
were demised for eatage, and poisonous herbs grew up and
destroyed the beasts, the landlord lost his right to the rent:
so too he did, if lands were granted to farm for the term of
a year only, and the tenant, by reason of some inevitable
accident, such as a storm, inundation, or hostile excursion,

lost the whole produce of the soil.

A partial loss,* such as

' “ Vic major non dabet eonductori dammoea ease si plus quam tolerabile
"t. "6 8" vwsifucrint t’i'uctms ,- aliogm'n modicum damnum aqua renimo ﬂrre
debet colonu,”

CHAP. xxm-Pm-nn- j

nnmsa or REAL PROPERTY.

705

the crops being damaged by an extraordinary drought,
entitled the tenant to a proportional abatement. But in
order to sustain his claim to an abatement, the lessee was

bound to show that the loss arose from some unusual occur¢
rence, not reasonably within the contemplation of the parties
at the time of making the contract, and in no way attribut—
able to his own want of diligence or skill. And in all leases
for a term of 'years, the good years were to be taken with
the bad, so that the lessee could not demand to be excused
from rent in respect of the total loss of the harvest in any
one year of his tenancy, but could only claim the abatement
towards the expiration of the term, upon a fair average of
proﬁt and loss.--( Addison on Contracts, p. 333.) See too
Phillimore's Roman Private Law, pp. 263—265.
In the absence of any stipulation to the contrary. the
Roman law allowed the tenant to sub—let. If nothing was
said at the expiration of the term, the law implied the
assent of the hirer to the continuance of the original con
tract: but for how long this relocatio tacita was to last is a
much disputed question.-—( Roman Private Law, 12. 264. )
Lands previously held rent free were declared at the
settlement liable to assessment. N0 rent however was paid or
claimed for more than twelve years from this period. But
it was held that the right to impose rent was not barred
by this delay, for as rent is a constantly recurring demand,
the right to impose it cannot be defeated by lapse of time,
although arrears beyond the period of limitation are of course
irrecoverable.—( Macpherson on Mortgages, 1). 180.)
A tenant is not safe in paying rent to a gomashtah, who
cannot produce an express authority to receive rent.—
(Macpherson on Contracts, p. 88.)

In Preston v. Marceau, where the rent of a house was
speciﬁed in a written agreement to be £ 26 a year, and the
landlord proposed to shew by parol evidence that the tenant
vhad also agreed to pay the ground rent, the Court refused to
admit the evidence.—( Brown's Legal Maxims, p. 632. )
By English law there is no implied agreement, on the
part either of the lessor or of the lessee of a house, to repair
or uphold it during the term: therefore in Gotl v. Gandy,

Tenant could all;
let.

Relocatio tacita.

Rent is a constantly
recurring demand.

A gomashlah is
not in general enli
tled to collect rents.
Parol evidence not
admissible to in
crease the rent en

tered in the lease.

No implied agree
ment on the part of
lessor or lessee to
the Court of Queen’s Bench held that the fact of a house repair.

falling and destroying the furniture of the tenant did not
make the landlord responsible in damages.—( Addison on
Contracts, p. 338. )
“ The burden of repairs however,"
observes Mr. Broom, “ has always been thrown, as much as
possible, by the spirit of the Common Law upon the occupier
or tenant, not only in accordance with the principle con

tained in the above maxim (qui sentit commodum senlire debel
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ct onus), but also because it would be contrary to all justice
that the expense of accumulated dilapidation should, at the
end of the period of tenancy, fall upon the landlord, when a
small outlay of money on the part of the tenant in the ﬁrst
instance would have prevented any such expense from
becoming necessary; to which we may add that generally
the tenant alone has the opportunity of observing from time
to time when repairs become necessary. In one of the
leading cases on this subject, the facts were, that a man
demised a house by indenture for years, and the lessee, for
himself and his executors, covenanted with the lessor to

repair the house at all times necessary; the lessee after
wards assigned it over to another party, who suffered it to
decay ; it was adjudged that covenant lay at the suit of the
lessor against the assignee, although the lessee had not
covenanted for him and his assigns : for the covenant to
repair, which extends to the support of the thing demised
is quodammodo appurtenant to it, and goes with it, and inas-l
much as the lessee had taken upon himself to bear the
charges of the reparations, the yearly rent was the less,
which was to the beneﬁt of the assignee, and out sentit comma
dum, sentire debet ct onus.”-—( Broom's Legal Maxims, p. 677. )
So, in Baness v. Rupa, the Chief Court held that a landlord,

as such, was not bound to repair a house demised by him,
without an express stipulation to do so, and that when it had
been agreed that the tenant was to repair if the landlord
did not, and deduct the cost from the rent, the tenant

could not neglect to avail himself of this right, and sue for
damages when the house fell in.—( 3. Punjab Record, Case
No. 14. )
Eﬂeet of a cave
nant to repair.

Every covenant by a lessee that he will well and sufﬁci¢
ently repair and maintain the demised premises during the
term, and deliver them up at the expiration thereof in good
repair and condition, will be construed in connection with
surrounding circumstances, and the extent of the liability
will depend upon the age and condition of the buildings at '
the time of the demise, and the length of the lease. If the.
house he an old one, the tenant is only bound to keep it
in repair as such, and to see that by the seasonable applica—
tion of labor the premises do not suffer more than the
operation of time and nature would effect, which natural

deterioration, as it may be called, falls reasonably on the
landlord—(Addison on Contracts, 17. 338. )
Liability of the
lessee under an un

qualiﬁed contract to
repair.

Where there is a general covenant by the lessee to
repair, and leave repaired at the end of the term, the lessee
is clearly liable to rebuild in case of the destruction of the
premises by accidental ﬁre, or by any other unavoidable
contingency, as lightning, or an extraordinary ﬂood. And

the principle on which this rule depends is that if a party.

can. xxm-Pm 1H. 1
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by his own contract, create a duty or charge upon himself,
he is bound to make it good if he can, notwithstanding any
accident by inevitable necessity ; for if he had chosen to
uard against any loss of this kind, he should have intro
duced it into the contract by way of exception.—-( Broom's

Legal Maxims, p. 230. )
In the absence of any express agreement to repair,
there results from the demise itself an implied promise by
the lessee to use the property in a tenant-like and proper
manner, to take reasonable care of it, and to restore it at
the expiration of the term in the same state in which it was
in when demised, subject only to the deterioration produced
by ordinary wear and tear, and the reasonable use of it for
the purpose for which it was hired. If a dwelling house
having become old and ruinous, fall from the want of
reparation, or be destroyed by ﬁre, tempest &c, or by the
folly or negligence of his own servant, the tenant for a term
of years is not bound to rebuild. He must repair windows
broken by the wind or hail, if the consequence of his neglect
Would cause injury to the building from rain, neither may

Implied duty of
the lessee in the
absence of any spe
cial agreement about
repairs.

he suffer a roof of thatch to remain uncovered, so as to let

the timbers rot. He must cleanse the drains, and use all
reasonable endeavours to keep the premises wind and water
tight.—( Addison on Contracts, pp. 342, 343.)
Where by the terms of the lease the landlord was to
execute the repairs, the Calcutta Court, in Zamz'runn-issa v.

Gayer, held that the tenant was not warranted in setting off
against a suit for rent the sum he had expended in repairs

when he had not been authorized to make the outlay.—( 6.
W. Reporter, Civil References, p. 26. )
Parol evidence is always admissible to show what was,
and what was not, parcel of the demise and intended to
pass to the lessee by the deed; hence, where the lessee
claimed a cellar under the demised messuage, 0n the ground
that it passed to him under the general descriptive
terms used in his lease, parol evidence was admitted to
show that the cellar had been severed from the the messuage,
and used as a wine-cellar by a merchant under a distinct
lease, which fact was known to the lessee at the time of his

accepting the lease, and that therefore it could not have
been the intention of the parties that it should pass to him
under the general terms used. On the contrary, under the
word “ cottage or house,” land may pass, if it can be shown
to be have been for a length of time used and occupied with
the cottage or house at one entire rent, and to have been

commonly reputed to be part and parcel thereof.—-( Addison
on Contracts, p. 319. )

If

the

tenant

repairs when the
landlord has con
tracted to do so he
cannot set of the

outlay against a rent
demand.
Parol

evidence

admissible to

the extent
demise.

shew

of the
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A demise carries

When a man grants a thing for hire, he grants it with
all
such
appurtenances and accompaniments as properly
and needful appur
belong to it, and all such rights of way as are needful to
tenances.
enable the hirer to have that use and enjoyment of the
thing demised for which the hire is agreed to be paid. The
lessee has a right consequently to the casual proﬁts of trees,
but he has no right to fell them—( Addison I on Contracts,
1). 319) : and if he do so wrongfully fell them they will
belong to the lessor.—( Broom’s Legal Mamims, p. 278.) See
above at pp. 690, 691 of this Chapter; though of course the
accessory rights which pass to a tenant may be less extensive
than those which accrue to a purchaser.
with it all wanted

“The idea of a tenant-right in house property ” obser
Tenant right in
house property.
ved Mr. Cust when Judicial Commissioner, in Katha and
Wazecra v. Emma and others (an unreported appeal of May
1863, from the Jallundhar Division) “adverse to the right
of property is repugnant to all idea of equity, and nothing
but a custom made out beyond doubt extending over a long
period and universally accepted, would induce me to uphold
a decision which sanctioned any such trespass on property.
If the appellants assert that the object of dispute is their
property, their claim is clear: but if they admit the property
to be that of their adversary, and claim a prescriptive right
to occupy, they assert a claim contrary to public policy, and
I trust that the Civil Judge will maintain this principle.
This will not prevent a building lease being given by the
owner of the land, because in such cases the nature of the

contract will appear from the terms of the lease, but it must
be understood that an adverse prescriptive occupation either
gives a right of property, or it gives nothing."
Onus probandi in
suits by occupiers
claiming to be owners
and not tenants.

In a suit in which the plaintiff claimed a house which
had been occupied for many years by a deceased relative,
the Commissioner decreed his claim. on the ground that the
defendant, who asserted that the deceased occupier was his

tenant, had failed to prove the exercise of any right of
ownership within the period of limitation. The Chief Court
however reversed this decision, pointing out that although
the defendant drew no rent, yet there was in evidence a
written admission by the deceased occupier, through whom
the plaintiff claimed, of his being the defendant’s tenant.
As therefore the plaintiff had to recover on the sufﬁciency
of his own title, and the case disclosed that the relation of

tenancy originally existed, it was for the plaintiff
how an occupation originally permissive had become
and not for the defendant to establish afﬁrmatively
had on his part done acts showing that it had not

to show
adverse,
that he
become

so.—Karim Buksh v. Karm Nawaz.—( 2. Pmy'ab Record,
Case No. 97. j
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Where a party, K, was allowed by the owner to occupy
a house rent free, on condition of keeping it in repair and
giving it back on demand, and on K’s death his heir suc
ceeded to the occupation, and set up a plea of limitation
when the owner after some years sued to recover his pro
-perty,—the Court held that K occupied the house as a
tenant-at-will, and that such tenancy was not necessarily on
11’s death converted into an hostile occupation by the heir
’in the absence of proof of the intention of the parties to that

On the death of a
tenant-at-will
the
occupation of his
heir does not neces

sarily become hos
tile.

Yeﬁ'ect, or of anything to show that the plaintiff did not assent
to the heir continuing to hold on the same terms on which
K had.—-( 4. Reid's Bombay High Court Reports, p. 155.)
If a man furnish a dwelling house, or an apartment in
a dwelling house, and oiTer it to be let ready furnished, he
.impliedly holds it forth as ﬁt for immediate habitation
and use; and the contract for the letting and hiring it is
analogous to the contract for the letting and hiring of a ship,
trigged, manned and prepared for sea, or of a carriage horsed
.and equipped and made ready for a journey on land. Thus,
where the beds of a ready furnished house, let to a tenant
,at a rent of eight guineas per week, were so infested and
over-run with bugs that they could not he slept in, it was
held that the tenant was justiﬁed in leaving the house, and
,resisting the landlord's demand for rent.—( Addison on C'on
traots, p. 875.) It will be observed that the implied
guarantee on the part of the landlord varies greatly in the
case of the demise of a furnished and of an unfurnished
house, but the distinction would seem rather to be in regard
to the suitableness of the furniture and appointments than
of the house itself.

Im lied guarantee
in te demise of
furnished houses.

When a man lets apartments in a house, he impliedly
demises them with all their proper accompaniments, and
warrants to the hirer the use of all such accessorial things
as are necessary to enable him to enjoy the principal subject
' matter of demise in the manner intended. If too the land
lord remain in general possession of the house, he is bound
to exercise all reasonable care for the protection of the
persons and property of his lodgers, and in the selection of
his servants, but if, having done so, loss be sustained by the
\ lodger in consequence of the negligence or dishonesty of
the domestics, he will not be answerable.-( Addison on Can
' tracts, p. 376.)

Duty of the letlor
of furnished a art
ments to proof e ne

A contract for the letting and hiring of a vault, or store
or place of deposit is a contract analogous to the letting and
hiring of an apartment in a house for the occupation of a

: tenant or lodger.—( Addison on Contracts, p. 378.)

cessary appurtenan

ces and to take due
care of the hirer's
person and properly.

Letting of vault:
and stores.
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Damages for
breach of contract to
grant a lease.

[CHAR xxm-Pari 111.

If a man contract to grant a good and valid lease,

without having any color of title to the premises to be
demised, the intended lessee may recover all the damages he
has sustained by reason of the non-performance of the con
tract, including the loss of the lease.—-( Addison on Contracts,
1). 1057.)

Damages for use
and occupation under
a void lease.

If the demised property have been occupied by the
tenant under a lease, void* by reason of not being duly
authenticated or stamped, the rent reserved in the lease will
be the measure of damages resulting from the breach of the
implied contract to pay for the actual use and occupation
of the property. But when no rent has been agreed on, or
the contract has been so far departed from that the stipu
lated rent forms no just criterion of value, the actual
pecuniary value of the occupation will constitute the reco
Verable damages.~—( Addison on Contracts, p. 1062. )

Damages for
breach of agreement
to repair.

In an action for a breach of agreement to repair, the
measure of damages is the amount it will cost to put the
premises into repair; but in estimating this, the age and
general condition of the property at the time of the demise
must, as we have seen—(p. 707 )-be taken into consider
ation. If buildings fall to the ground from the defendant
neglecting to fulﬁl his agreement to repair, or be blown
down or burnt, the damages will be the amount which it
will cost to rebuild, deducting the difference in value
between the old and new materials ; as the landlord is not

entitled to have the value of a new building in the place of
an old one.—-( Addison on Contracts, 12. 1062.)
Damages for neg
lect to re-build au
cordi'ng
ment.

to

agree.

If the lessor have covenanted to repair a dwelling house
demised by him, and the building be destroyed or become
ruinous and uninhabitable, the lessee may rebuild if the
lessor neglect to do so within a reasonable period after
request: and the measure of damages recoverable in such
a case will be the expenses of the rebuilding. If the lessee,
by reason of the neglect of the lessor to rebuild, have been
compelled to take another house, the rent paid for such new

residence will form a part of the damages. If however the
lessor be ready to fulﬁl his agreement, and to repair injuries
assoon as be reasonably can, he will not be responsible,
according to English Law—( but see p. 703 of this work )—
for the rent of a house which the lessee may think ﬁt to
take for a residence, while the repairs are being executed.—
(Addison on Contracts, p. 1063.)

* Mr. Addison writes—“Under a lease void as to the duration of the

term by the Statute of Frauds.” The illustration has however been altered
as the Statute referred to is not in force in this province.

CHAP. xxm-Pm III. ]
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Before closing this chapter, the law regarding ﬁxtures
should be sketched. This subject is however, in the Present
backward state of agriculture and trade in Upper India, not
likely much to ocCupy the attention of the Courts, and it
may therefore suffice to refer the reader to Broom's Legal
Maxims, pp. 403—416; to Addison on Contracts, pp. 142—
144; to Addison on Torts, pp. 122—127; to Elwes v. Mawe
in 2. Smith’s Leading Cases.
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Fixtu res.

The Regulation which is referred to at p. 658 of this
Chapter is as follows :—

REGULATION v or_1817.
A REGULATION for declaring the Rights of Govern
ment and of Individuals with respect to hidden
Treasure, and for prescribing the Rules to be

observed on the Discovery of such Treasure :
PASSED by the Governor- General in Council,

on the 28th of February, 1817.
I.

WHEREAS the provisions of the Muham

Preamble.

madan and Hindu laws respecting the discovery
of hidden treasure differ materially; and whereas
it is deemed expedient that an uniform principle
should be established for the guidance of persons
by whom hidden treasure may be discovered, the
following provisions are enacted, to be in force as
soon as promulgated throughout the provinces
immediately subordinate to the presidency of Fort
William.
II. Whenever any hidden treasure, consist
ing of gold or silver coin, or bullion, or of precious
stones, or other valuable property, may be found
buried in the earth, or otherwise concealed within

any part of the territory subject to this presidency,
and, after due notiﬁcation, the owner thereof may

Hidden treasure,
under what circums
tavces and conditions

to become the pro
perty of the ﬁnder.
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not be discoverable, such hidden treasure shall

become the property of the person or persons who
may have found the same, provided it shall not
exceed in amount or value the sum of one lac of
sicca rupees; and provided the ﬁnder or ﬁnders
shall have conformed to the rules prescribed in
this Regulation.
Sections III and IV are repealed by Act VIII of 1868.

mng‘lﬁivgig

V.

It shall be the duty. of the collectors of

word any claim of land revenue acting under the instructions of the

ZZLChagjivtleIZC-D 'Board of Commissioners, or the Commissioner in
1:13:38“, Mk trea- Behar and Benares, or the Board of Revenue, to

,0
bring forward and to support, in conformity with
ligjj'egifufim and "the foregoing provision, any claim of right which
How ju‘igment to 'Government may appear to possess to such treasure.
be awarded by the

j“d5’"

In the event of any claim of right-being preferred,
either on the part of individuals or of Government,
pursuant to the prescribed notiﬁcation, the judge
shall institute a summary inquiry into the claim
preferred, and if the title of Government, or other

person so claiming the treasure in deposit, or any
part thereof, be clearly established, he shall adjudge
the same accordingly, subject to reimbursement of

all expense incurred by the ﬁnder of the treasure,
-- as well as to such compensation for the discovery

of it as may, in such case, appear just, and rea
, sonable.
What 'uMenltO
VI. If no claim of right be preferred either
.
. .
.
.
in totes in which no by Government, or by an 1nd1V1dual, Within the

.bepasse bythejudge

}i“,i’;',,"‘“1§,,f;, P’Z; period limited. by the notiﬁcation directed in Sec
G""""""”“ "r by, tion IV of this Regulation, or if the claim or
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claims so preferred shall not on a summary inquiry
appear to be well founded, and the amount or
value of the hidden treasure found at the same

713'

individuals, and the
amount may not ea:

ceed one lac of sicca
rupees.

time, or in the same place, shall not exceed one

lac of slow rupees, the zillah or city judge shall
adjudge the same to the person or persons who

may have discovered the treasure, and deposit it
in the Zillah or City Court, as required by Section
II, subject only to the actual expense which may
have been incurred in adopting the measures pre
scribed by this Regulation.
VII.

If the amount or value of any hidden

Decision

to

he

passed by the judge

treasure found at the same time, or in the same

in cases in which the

amount of treasure

place, shall exceed one lac of slow rupees, and no
claim of right thereto be established, judgment
shall be given, according to the preceding section,
in favour of the person or persons who may have
discovered and deposited the treasure, to the
amount of one lac of sicca rupees; and the excess
above that sum shall be declared at the disposal of
Government.
VIII. If any person discovering hidden trea
sure of the description speciﬁed in Section II of
this Regulation shall not, within one month after
ﬁnding the same, give notice to the judge of the
Zillah or City Court, in conformity with Section
IV, and make the deposit thereby required, he
shall be considered to have forfeited all right and
title' to the treasure, as well as all claim to a

reimbursement of expense, compensation, or re
ward, under the provisions of this Regulation, and
the treasure so clandestiner withheld from public

shall exceed one lac

of sicca rupees, and
no claim of right
thereto be established.

Persons discover.
ing hidden treasure,
who shall neglect to
give due notice within
one month, shall be
considered to have
forfeited all right
and title to the hem
sure and compensa
tion.
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investigation shall, on a summary suit by any
subsequent claimant of right, and proof of a just
title thereto, be adjudged to the legal owner with
interest and costs, or if no private claim be esta
blished, shall, on the application of the vakeel of
Government, under instructions from the Board of
Revenue, or the Board of Commissioners in the

western provinces, or the commissioner in Behar and
Benares, be liable to conﬁscation to Government.
The summary de
cixions of the judges
of the Zillah and
City Courts shall be
open to a summary

appeal to the Pro
vincial Courts.

The decision of
two or more judges
of the Provincial
Court! on such ap
peals to be ﬁnal.

Provision for
admitting a second
summary appeal be
fore the Sudder
Dewamiy Adawlut.

IX. The summary decisions of the judges of
the Zillah or City Courts, which may be passed
under this Regulation, shall be open to a. summary
appeal to the Provincial Courts, under the general
rules in force relative to summary appeals.
X. The decisions of two or more judges of the
Provincial Courts on such appeals shall be ﬁnal,
unless the Court of Sudder Dewanny Adawlut
should, on the face of the decree, or on inspection
of any documents exhibited with it, see just and
sufﬁcient ground for admitting a second summary
appeal to that court; in which case only such
further appeal may be admitted, and proceeded
upon under the general rules in'force for summary
appeals.
u-_—-__

ACT No. XI OF 1855.
An Act relating to mesne proﬁts and to im
provements made by holders under defective titles
in cases to which the English Law is applicable.
Preamble.

Whereas it is expedient, in cases to which the
English Law is applicable, to limit the liability for
mcsne proﬁts, and to secure to bond ﬁde holders

c’HAp_ xxm-rlm 111. ]
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under defective titles the value of improvements
made by them ; It is enacted as follows :—
I. No person shall be chargeable with any No person :0 be
_
,
chargeable with rent
rents or proﬁts of any unmoveable property Which 1mm; ﬁde paid to a
he has bond ﬁde paid over to any person of whom ZZZ‘ZZZZM‘” defec
he bondﬁde held the same, notwithstanding it may
afterwards appear that the person to whom such
payment was made had-no right to receive such
rents or proﬁts.
II. If any person shall erect any building or
.

,

Valueofimprove
menls made by bomi

make an improvement upon any lands held by him, ﬁde holders under
bondﬁtle in the belief that he had an estate in fee fﬁgtrilijdlummr‘
simple, or other absolute estate, and such person,

his heirs or assigns, or his or their under-tenant's,
be evicted from such lands by any person having a
better title, the person who erected the building or
made the improvement, his heirs or assigns, shall

be entitled either to have the value of the building
or improvement so erected or made during such
holding and in such belief, estimated and paid or
secured to him or them, or, at the option of the
person causing the eviction, to purchase the interest
of such person in the lands at the value thereof,
irrespective of the value of such building or im

provement.

Provided that the amount to be paid "gig-how to be

or secured in respect of such building or improve
ment shall be the estimated value of the same at
the time of such eviction.

II.

Nothing in this Act contained shall
'

‘

'

Adm apply only
to cases governed by

extend to any case to which the English Law 1s EWM m.
not applicable.

APPENDIX.
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ACT No. V 0]? 184141.
( Passed on 2nd March 1844. )
An Act for the suppression of all Lotteries not
authorized by Government :

Whereas great mischief has been found to
result from the existence of Lotteries.
I.

It is hereby enacted, that in the terri

tories subject to the Government of the East India

A ll lotteries not
authorized by Go
vernment declared

illega I.

Company, all Lotteries, not authorized by Govern
ment, shall, from and after the 31st day of March,
1844,, be deemed, and. are hereby declared, common

and public nuisances and against Law.
On a reference as to whether this Act, and Act XXI of
Am V of 1844
[848, could be held to be in force in the Punjab Proper, and XXI of 1848
since they were both passed before the proclamation of the are in force iu the
29th March 1819, by which the Punjab was annexed, and do Punjab Proper.
not appear since to have been speciﬁcally extended to these
territories, the Chief Court held that they were in force. their
ruling being expressed in the following terms :-“ By the
Rules for the Administration of Justice in the Punjab and
Cis-Sutlej Provinces, which were declared to be the Judicial
~Code of the Punjab in a letter of the Secretary to the
Government of India, No. 418 dated the 31st March 1849,

to the President and Members of the Board of Administra‘
tion, it is declared in Section 12, that in all cases not

specially provided for in the preceding rules, the Commis
sioner and his Assistants will endeavour to conform, as
nearly as the circumstances of the case will admit, to the
provisions of the Regulations in force in the districts sub
ordinate to the Lieutenant Governor of the North Western
Provinces. These Rules (which have obtained the force of
law under the Indian Councils' Act 1861,) by the use of
the word Regulations, must be taken to refer to the enact

ments generally of that legislative body, which, until 1849,
had been making, by virtue of the Statute 3 and 4-, Will. IV,
C. 85, S. 43, laws and regulations for the territories held by

the East India Company in trust for the Crown. And although

the Rules speak only of Regulations, they must be under

.wr v or 184.4.

[menace

stood not to refer only to the laws called by that name made

before 1834, but to refer equally to the laws made by the
Governor General in Council after that date; laws which in

fact were made under the same authority, and by the same
power, notwithstanding that laws made after 1834 were
called by a dili'erent name, not found in the Statute, viz. Acts.

In 1849, Acts V of 1844 and XXI of 1848 were in force in
the North-Western Provinces, and under the Rules above

mentioned must be taken to give the law to the Punjab and
Cis-Sutlej Provinces. Moreover, the principle declared is
so wide and general in its application to the law of contract,
that it must be taken to have necessarily accompanied the

introduction of the existing British system of law into the
Punjab in l849."—( 3. Punjab Record, Case No. 16. )
Every transaction
A transaction is not necessarily a lottery within either
involving the casting the spirit or the letter of this Act, simply because a matter
0] lots is not neces
sarily illegal under
this Act.

of whatever kind is agreed to be decided by lot. Where
therefore twenty persons agreed to subscribe Rs. 10 monthly,
and that each in his turn, as determined by lot, should take
the whole subscription for one month, viz : Rs. 200, the

Madras Court held the agreement not to be illegal, and that
a suit would lie on a bond given by one of the subscribers,
who had already obtained the subscriptions for one month,

to secure the due payment of his subsequent monthly instal
ments.—Kamakshi Achan' v. Appavu Pillai.—( l. Stokes’
Madras Reports, 12. 448. )
The price of pro
perty sold in order
to be disposed of by
means of a lottery is
not recoverable.

If property be sold to the knowledge of the vendor in
order to be disposed of by means of a lottery, and a bond be
given for the amount of the purchase money, the obligee will
be unable to recover on it, as being based on, and springing
out of, an illegal contract —Fisher v. Bridges.—( Broom's
Commentaries on the Common Law, 12. 287. )

Penalty for keep
ing lotteries not

II. And it is hereby enacted, that from and"
after the day aforesaid, no person shall, in the said
territories, publicly or privately, keep any oﬁice or
place for the purpose of drawing any Lottery not

authorized
oernment.

by Go

authorized by Government, or shall have any such

Lottery drawn, or shall knowingly suffer any such
Lottery to be drawn in his or her house ; and any
person so offending shall for every such offence,
upon conviction before a Justice of the Peace 01'
Magistrate, be punished by ﬁne not exceeding
5,000 Rupees.

APPENDIX. ]

A01: v or 1844;.

III. And it is hereby enacted, that, from
and after the day aforesaid no persOn shall under
any pretence, device or description whatsoever
agree to pay any sum, or to deliver any goods, or
to do or forbear doing anything for the beneﬁt of
any person, whether with or without consideration,
on any event or contingency relative or applicable

III

Penalty for acting
in aid for lotteries.

to the drawing of any ticket, lot, number, or ﬁgure

' in any such Lottery, or shall publish any proposal
for any of the purposes aforesaid, and any person
offending in any of the matters mentioned in this
Section shall for every such offence, upon con
viction before a Justice of the Peace or Magistrate,
be punished by ﬁne not exceeding 1,000 Rupees.
. In Oram v. Hawkes and others, the Chief Court held that
the general terms of this Section* applied to prevent an
action lying to recover the value of shares taken in a raﬂle
for a carriage, and that the money was equally irrecoverable,
owing to the illegality of the transaction, when Promissory
Notes had been given for the amount of the shares taken,
the only effect of the giving the negotiable instruments being
to throw on the maker the disproof of a valid consideration,
which the Notes prz'mzi facie imported. In this case the

carriage was to be won by the person who made the highest
throw with dice.—( 3. Punjab Record, Case No. 16. )

IV.

And it is hereby enacted, that every ﬁne

Half ofﬁne to be

which shall be incurred under the provisions of this
Act shall be applied, one half to the use of Go

applied In use of Go
vernment and other
half to use of in
former.

vernment, and the other half to the use of the
Informer or Informers.

‘ “ Section 3 of Act XXI of 1848," in the report is an obvious over
night or milplint for “ Section 3 of Act V of 1844.”

ACT XXI OF 1848.
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ACT No. XXI or 1848.

( Passed on the 10th October 1818. )
An Act for avoiding Wagers.

Whereas it is expedient to discourage gaming
and wagering for money,—1t is enacted as follows:
All agreemean by
way of gaming or
wagering to be null
and void, and n0 ac

tion or suit to be al
lowedfor money won

or deposited on
wager.

a

I. All agreements, whether made in speak
ing, writing, or otherwise, by way of gaming or
wagering, shall be null and void : and no suit shall
be allowed in any Court of Law or Equity for
recovering any sum of meney or valuable thing
alleged to be won on any wager, or entrusted to

any person to abide the event of any game, or on
which any wager is made.
For the authority of this Act as law in the Punjab, see
the ﬁrst para of the remarks under Section 1 of Act V of
1844.

For its restricted applicability to horse racing, see Act
VIII of 1867, ( appended at the end of this Act. )
Unlorable contracts

A colorable contract for the purchase and sale of stock,

for the sale of stock or shares, or goods, where neither party intends to deliver
§"c. at a stipulated
price ataﬁtture day. the stock, shares, or goods, but merely to pay or receive the

diﬁ'erence between the price stipulated and that which may
happen to rule in the market at the time agreed on for
delivery, is void, as being gaming and wagering. There is
however no reason for contending that a contract for the
sale of shares, goods, &c., to be delivered at a. future day is

a gaming transaction, because the vendor neither has the

articles sold in his possession, nor has entered into any
contract to buy them, nor has any expectation of becoming
possessed of them, otherwise than by purchasing them in the
market.—( Addison on Contracts, pp. 139 and 901.) In
Kishna v. Oushnah, the Judicial Commissioner pointed out
that as Act XXI of 1848 is borrowed from the 8 and 9 Vic.
C. 109, the interpretations put on the English Statute are
applicable to the Act. The following judgment of the Agra
Court in the case of Chandan v. Ajudhia Prasad, was sub

joined by the Judicial Commissioner to his decision in the
case just cited, as an illustration of the kind of contracts
which are illegal under this Act.

“ The plaintiff has in his

replication," observed the Agra Court, “fully described the
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nature of the transaction between himself and the appellant.
He has stated that the appellant purchased of him Rs. 150
worth of 00rd at 35 seers per rupee, and gave one rupee in
advance as earnest money, promising to pay the balance
with interest. Afterwards, on rendering accounts, Rs. 12-11

was shewn due by defendant as interest from the date when
the cause of action arose; which together with the principal
amounted to Rs. 161-11. Plaintiff deducted from this Rs.
87-8, the price of the grain at the rate of one maund and
twenty seers per rupee (the market rate ), and entered the
balance Rs. 74-3 as due by the defendant. Hence it is
clear that no actual purchase of grain was ever made or
contemplated by either party ; and that the transaction was
of the nature of a wager on the market price of 00rd grain
on a certain day. There was no interchange of commodities
between the plaintiff and defendant, and the claim as set
forth in the plaint, representing a loan as the basis of the
suit is obviously false. We consider such a claim not
cognizable by the Courts. We accordingly reverse the order
of the Lower Court, and decree the appeal with costs."—
( See 1. Punjab Record, Case No. 11. )
A suit may be brought to enforce a contract of the kind
called souda putro, by which a man actually receiving a sum
of money by way of advance, engages to supply a certain
quantity of an article at a time ﬁxed, or in case of non
delivery to pay the value thereof at the price current at a
stipulated period.—( .llacpherson on Contracts, pp. 36 and 46.)
A, in consideration of an immediate payment of Rs.

Souda pulro con.
tracts.

Sale of an over

1,000, assigned to B an overdue bond of 0 for Rs. 4,000 and due bond is not a
interest, binding himself likewise to give B the means of gaming transaction.

proving the bond, and stipulating not to receive any portion
of the debt himself, and, in case of failing to fulﬁl these
conditions, he undertook to pay the amount of the bond
himself. It was held that this was not a wagering transac
tion.—( Macpherson on Contracts, p. 37. )

The Act prevents the winner of a wager from recovering

A wagering trans

the money won by him from the loser, and also from recover

action may be repu

ing money deposited in the hands of a shareholder to abide

diated before the
wager has
been
decided.

the event and be paid to the winner: but it does not prevent

the depositor from repudiating the contract and recovering
back his deposit before the event has happened and the
wager has been decided. An action too will lie to recover

money paid at the defendant’s request to the winner of a
bet.—( Addison on Contracts, 12. 902. )
“ Held that a suit for money advanced in small sums
Loans to enable
at a gambling meeting to one of the players, who wagered gaming to be carried
and lost it as fast as it was supplied, was barred, being on,

opposed to morality, public policy, and positive law (Act

'Ao'r VII or 1867.

VI
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XXI of 1848 ), the money having been entrusted to a. person
to abide the event of a game and having been wagered."—
( Judicial Commissioner’s Ruling No. 68, Thornton's Small
Cause Oourt Manual, Addenda, p. 180. ) See too the case of

Fisher v. Bridges above at p. II. But this ruling would
only apparently apply when the money was advanced in order
that the gaming might be carried on, as the Bombay Court has
held, in Tribhowandass v. Moti Lall, that this Act does not

bar a person, who has paid money for the defendant as his
agent to third parties, from recovering the amount from the
former, because the money had been paid on account of
wagers lost by the defendant.—( 1. Bumbag High Court
Reports, p. 34. )

II.

Repealed by Act VIII of 1868.
ACT N0. VIII 01" 1867.
( Passed on let February, 1867. )

An Act to amend the law relating to Horse
racing in India,
Preamble.

Subscriptions
agreements to

Whereas it it expedient to exempt certain
transactions connected with horse-racing from the
operation of Act No. XXI of 1848 (for avoiding
wagers) ; It is hereby enacted as follows :or

I.

No subscription or contribution, or agree

sub

scribe to plates, Q‘c.
may be lawful not
withstanding Acl N0.

XXI of 1948.

Nothing in this Act
to legalize lotteries.

ment to subscribe or contribute, made or entered

into after the passing of this Act, for or toward
any plate, prize, or sum of money, of the value or
amount of ﬁve hundred rupees or upwards, to be
awarded to the winner or winners of any horse-race,
shall be deemed unlawful by reason of anything
contained in the said Act No. XXI of 1848.
II. Nothing in this Act shall be deemed to
legalize any transaction connected with horse-racing
to which the provisions of Act No. V of 184A, ( for
the suppression of all lotteries not authorized by
Government) apply.
.—
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ACT No. XXXV or 1858.
( Passed on 14th September 1858. )
An Act to make better provision for the care of

the estates of Lunatics not subject to the jurisdiction
Q)“ the Supreme Courts of Judicature.
Whereas it is expedient to make better provi
sion for the care of the estates of lunatics not sub
ject to the jurisdiction of the Supreme Courts of
Judicature; and to prescribe general rules by
which the state of mind of persons not subject to
such jurisdiction, who are alleged to be lunatic,
may be enquired into and ascertained ; It is enact
ed as follows :—

I.

So much of Section V Regulation X. 1793,

Preamble.

Regulations
pealed.

TC -

of Section IX Regulation LII. 1803, of Regula
tion I. 1800, and of Section XXIX Regulation
VIII. 1805 (extended to Benares by Section II He
gulation VI. 1822), of the Bengal Code; and so
much of Sections VI and VII Regulation V. 18041,
and of Sections XX and XXII of the said Regula
tion (as modiﬁed by Section III Regulation X.
1831), of the Madras Code as relate to lunatics or

idiots—are hereby repealed.
II. Whenever any person not subject to the
jurisdiction of the Supreme Courts, who is possess.
ed of property, is alleged to be a lunatic, the Civil
Court, within whose jurisdiction such person is
residing, may, upon such application as is herein
aftermentioned, institute an enquiry for thepurpose
of ascertaining whether such person is or is not of
unsound mind and incapable of mana ging his affairs.

Civil Court an ap
plication may insli~
tute enquiry when a
person possessed of
properly is alleged to
be a lunatic.

lcr xxxv or 1858.

VIII

Meaning of the
term “ residing."

[APPENDIX.

In the case of one Kullonas the Calcutta Court held
that the word residing in this Section must be taken in its
simple meaning, without any distinction as to voluntary or
involuntary residence ; and that, therefore, the Judge of the

24 Pcrgunnas had jurisdiction over a lunatic who was in the
Bhowanipur Asylum at the time when an application was
made for the appointment of a manager for the lunatic's
estate, which was situated in another district.—-( 2. Bengal

Law Reports, Civil Appeals, 12. 24,6. )
Applications to the
Court must be veri
ﬁed.

Application
whom to be made.

by

Applications under Sections 2 and 3 of this Act must
be veriﬁed, since Section 38 Act XXIII of 1861 enacts that
“ the procedure prescribed by Act VIII of 1859 shall be
followed, so far as it can be, in all miscellaneous cases and
proceedings which after the passing of this Act shall be
instituted in any Court." If veriﬁcation be neglected, the
whole proceedings are liable to be quashed.—( 5. W. Re
porter, Miscellaneous Appeals, p. 54; and Vol. 7. Civil Rul
ings, p. 267. )

III. Application for such enquiry may be
made by any relative of the alleged lunatic or by
any Public Curator appointed under Act XIX of
18411, or by the Government Pleader, or if the pro.
perty of the alleged lunatic consist in whole or in

part of land or any interest in land, by the Collect
or of the district in which it is situate.

If the

property or any part thereof be of such a descrip_
tion as by the law in force in any Presidency where
such property is situate would subject the proprie
tor, if disqualiﬁed, to the superintendence of the

Court of Wards, the application may be made by
the Collector on behalf of the Court of Wards.
Notice of enquiry
to be given to lunatic.

Service of notice.

IV. When the Civil Court is about to insti
tute any such enquiry as aforesaid, it shall cause
notice to be given to the alleged lunatic of the time
and place at which it is proposed to hold the
enquiry. If it shall appear that the alleged lunatic
is in such a state that personal service on him
would be ineﬂ’ectual, the Court may direct such
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substituted service of the notice as it shall think
proper. The Court may also direct a copy of such
notice to be served upon any relative of the alleged
lunatic.
“ The object of these Sections [4 to 7 1,” observed

Object of these

Peacock, O. J., in the case of the Rajah of Chota Nagpur, Sections; the enquiry
“ was to provide for proper notice to the lunatic or to his should he made with
friends in case of necessity; and also for the personal exa due consideration.
mination of the alleged lunatic both by the Court itself and
by such professional men or other persons as the Court
might think ﬁt to appoint to report upon his state of mind.
Cases of this kind require the greatest care and delicacy in
dealing with them, and everything should be avoided which
is likely to cause unnecessary pain or excitement to the
unfortunate object of the enquiry.” Where the alleged
patient is a person exempted by his rank from appearing in
the Civil Courts, he ought from the same considerations to
be exempted from personal appearance in a public Court for

the enquiry into the state of his mind, and if, therefore, in
such cases, a personal examination be deemed necessary the

Judge should hold it at the lunatic's own residence.—( 5. W.
Reporter, Miscellaneous Appeals, p. 54. )

V. The Civil Court may require the alleged
lunatic to attend at such convenient time and place
as it may appoint for the purpose of being person
ally examined by the Court or by any person from
whom the Court may desire to have a report of the
mental capacity and condition of such alleged
lunatic. The Court may likewise make an order
authorizing any person or persons therein named
-to have access to the alleged lunatic for the purpose
of a personal examination.

Court may require
attendance of, and
may authorize per
sons to have access to,
lunatic for the pur
pose of examination.

See the remarks under the previous Section.
“ This Clause never intended that an alleged lunatic
The lunatic is not

should be summoned into a public Court as a witness, and

subjected to examination as a witness by the wakil of the
person on whose petition the enquiry was instituted."—-( 7.
IV. Reporter, Civil Rulings, p. 246. )
A Judge ought not to strike off an application under this
Act because the alleged lunatic failed to attend after notice

to be examined as a

witness by the peti
tioner's wakil.

If the lunatic do
not attend, the en

her xxxv or 1858.

Zuiry can go on in
18 absence.

[APPsuonc

served. In such a case it is his duty to prosecute the
enquiry contemplated by the Act, if need be, in the absence
of the alleged patient, becauseit is obvious that the petitioner
cannot compel the attendance of the insane person, and so
the said insane might baﬂle enquiry by simply keeping at a

distance from the Court.—-( 2. W. Reporter, Miscellaneous
Appeals,12. 7. )
Rule respecting ut

‘

VI. The attendance and examination of the

tendance and exami

nation where the al
leged lunatic L! a

woman of rank.

alleged lunatic under the provisions of the last
preceding Section shall, if the alleged lunatic be a
woman who, according to the manners and customs

of the country, ought not to be compelled to appear
in public, be regulated by the rules in force for the
examination of such persons in other cases.
If the alleged lunatic be a gentleman of rank the enquiry
should be made at his house.
Section 4 of this Act.
Appointment
Assessors.

of

Order of Court.

The Judge must
himself make an
enquiry as to the
state of mind of the
alleged lunatic.

See the ruling cited under

VII. The Civil Court, if it think ﬁt, may
appoint two or more persons to act as Assessors to
the Court in the said enquiry. Upon the comple
tion of the enquiry, the Court shall determine
whether the alleged lunatic is or is not of unsound
mind, and may make such order as to the payment
of the costs of the enquiry by the person upon
whose application it was made, or out of the estate
of the alleged lunatic if he be adjudged to be of
unsound mind, or otherwise, as it may think proper.
The Calcutta Court in the case of Shaikh Bashrat Ullah
v. The Collector of Tipperah, set aside the order of the Judge,
who had placed the estate of the appellant under manage—
ment, because he had acted simply on the veriﬁed informa
tion of the Collector, without making an enquiry himself, and
ﬁnding whether or not the appellant was of unsound mind.
The Court held also that the burden of proving an allegation
of lunacy rests with the person making the application under
Section 3.-( 8. W. Reporter, Civil Rulings, p. 375.)
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VIII. If the alleged lunatic reside at a dis
tance of more than ﬁfty miles from the place where
the Civil Court to which the application shall have
been made is held, the said Court may issue a Com
mission to any subordinate Court, to make the
enquiry, and thereupon the said subordinate Court
shall conduct the enquiry in the manner hereinbe
fore provided. On the completion of the enquiry
the subordinate Court shall report its proceedings
with the opinions of the Assessors, if Assessors
have been appointed, and its own opinion on the
case; and thereupon the Civil Court shall make
such order in the case as it may think proper.
IX. When a person has been adjudged to be
of unsound mind and incapable of managing his
affairs, if the estate of such person or any part
thereof consist of property which by the law in
force in any Presidency subjects ‘ the proprietor, if
disqualiﬁed, to the superintendence of the Court of

XI

Issue of Commis
sion to a subordinate
Court.

Report ofsubordi
nate Court.

Order of Civil
Court.

Management qf
lunatic‘.v estate,
consisting ofproper

ty subject to Court
of Wards.

» Wards, the Court of Wards shall be authorized to

take charge of the same. In all other cases, except
as otherwise hereinafter provided, the Civil Court
shall appoint a manager of the estate. Any near
relative of the lunatic, or the Public Curator, or, if
there be no Public Curator, any other suitable

In all other cases.

W710 may be ap
pointed manager.

person, may be appointed manager.
X. Whenever amanager of the estate of a
lunatic is appointed by the Civil Court, the Court
shall appoint a ﬁt person to be guardian of the
person of the lunatic. The manager, unless he be
the Public Curator, may be appointed guardian.
Provided aIWays that the legal heir of the lunatic

Appointment
guardian by

Court.

of
Civil

XII
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shall not in any case be appointed guardian of his
person.
Court may direct
Collector

to

XI.

If the estate consist in whole or in part

take

.

.

-

charge of lunatic's of land or any interest in land not subJect to the
estate ifconsz'stitgn/ ,

,

,

.

.

.

land no; my“; to Jurisdiction of the Court of Wards, the CiVil Court,

courtof ward"

Hoceedingc

instead of appointing a manager, may direct the
Collector to take charge of the estate, and there
upon the Collector shall appoint a manager of the
of property and a guardian of the person of the lunatic.
All the proceedings of the Collector in the charge

mm“ Authorities“ of estates under this Act shall be subject to the
control of the superior Revenue Authorities.
The Collector canA Collector who is appointed under this Section to take
"0! himelf bri"? charge of a. lunatic’s estate cannot himself sue on behalf

""L'f‘” the “Fan” of the lunatic; but he must appoint a manager, who is to
but must appomt a

manager for

.

.

the exercise the same powers in the management of the estate

purpose.

as might have been exercised by the proprietor if not a.
lunatic [ Section 14 ], including of course the right to bring

actions at law.—Gourinath v. The Collector of Monghyr.—( 7.
IV- Reporter, Civil Ralings, p. 5. )

Remuneration of
XII. If the person appointed to be manager
“ _
_
diam.
of the estate of a lunatic, or the person appomted
to be guardian of a lunatic’s person, shall be un
willing to discharge the trust gratuitously, the
managers and guar-

Court or the Collector, as the case may be, may ﬁx

such allowance or allowances to be paid out of the
estate of the lunatic as, under the circumstances of

the case, may be thought suitable.
DutiewfguardiaﬂXIII. The person appointed to be guardian
of a lunatic’s person shall have the care of his per
son and maintenance. When a distinct guardian
is appointed, the manager shall pay to the guardian
such allowance as shall be ﬁxed by the Court or
the Collector, as the case may be, for the main.

tenance of the lunatic and of his family.
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XIV. Every manager of the estate of alunatic
appointed as aforesaid may exercise the same powers
in the management of the estate as might have
been exercised by the proprietor if not a lunatic ;
and may collect and pay all just claims, debts, and
liabilities due to or by the estate of the lunatic.
But no such manager shall have power to sell or
mortgage the estate or any part thereof, or to grant
a lease of any immoveable property for any period
exceeding ﬁve years, without an order of the Civil
Court previously obtained.
XV. Every person appointed by the Civil
Court or by the Collector to be manager of the

Powers of mana

gem.

Manager-eta fur
nish inventory and
annual accounts.

estate of a lunatic shall, within six months from

the date of his appointment, deliver in Court or to
the Collector, as the case may be, an inventory of
the landed property belonging to the lunatic, and of
all such sums of money, goods and effects, as he
shall receive on account of the estate, together with
a statement of all debts due by or to the same.
And every such manager shall furnish to the Court
or to the Collector annually, within three months of
the close of the year of the era current in the dis
trict, an account of the property in his charge,
exhibiting the sums received and disbursed on
account of the estate and the balance remaining in
his hands. If any relative of the lunatic, or any
public oiﬁcer by petition to the Court, shall impugn
the accuracy of the said inventory and statement, or

of any annual account, the Court may summon the
manager and enquire summarily into the matter
and make such order thereon as it shall think pros

Proceeding if ac
curacy of inventory
or accounts be impu
gned.

xrv

Ker xxxv or 1858.
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per; or the Court, at its discretion, may refer any

such petition to any subordinate Court or to the
Collectorif the manager was appointed by the
Collector.
Manager :0 pay

XVI.

All sums received by a. manager on

d;
m
.
ﬁfiZWJZL-c‘imjf account of any estate 1n excess of what may be
my
required for the current expenses of the lunatic or

of the estate, shall be paid into the public treasury
on account of the estate, and may be invested from.
time to time in the public securities.
ﬁeld,” may we

f‘” ‘m “‘“m-

XVII.

It shall be lawful for any relative of a

lunatic to sue for an account from any manager
appointed under this Act, or from any such person
after his removal from oﬂice or trust, or from his

personal representative in case of his death, in
respect of any estate then or formerly under his
care or management, or of any sums of money or

other property received by him on account of such
estate.
Remvalofmanm

XVIII.

The Civil Court, for any sufﬁcient

than by cause, may remove any manager appointed by the
Court, not being a Public Curator, and may appoint
such Curator or any other ﬁt person in his room,
and may compel the person so removed to make
over the property in his hands to his successor, and
to account to such successor for all monies received

or disbursed by him. The Court may also, for any
suﬁicient cause, remove any guardian appointed by
Removal by COL the Court. In like manner the Collector, for any
“"0"
sufﬁcient cause, may remove any manager or guar
dian appointed by the Collector; and the Court, on
the application of the Collector, shall compel any
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manager so removed to deliver his accounts and
the property in his hands.
XIX. The Civil Court may impose a ﬁne not
exceeding ﬁve hundred rupees on any manager of
the estate of a lunatic who wilfully neglects or
refuses to deliver his accounts or any property in
his hands within the prescribed time or a time ﬁxed
by the Court, and may realize such ﬁne by attach
ment and sale of his property under the rules -in

ﬁlanager refusing
to furnish

accounts,

may be ﬁned by the
Court, grc.

force for the execution of decrees of Court, and

may also commit the recusant to close custody

until he shall deliver such accounts or property.
XX. If it appears to the Civil Court, having
regard to the situation and condition in life of the
lunatic and his family, and the amount and des
cription of his property, to be unnecessary to
appoint a manager of the estate as hereinbefore
provided, the Court may, instead of appointing
such manager order that the property if money, or
if of any other description the produce thereof,
when realized, be paid to such person as the Court
may think ﬁt, to be applied for the maintenance
of the lunatic and his family.
XXII When any person has been adjudged to
be of unsound mind and incapable of managing his
affairs, if such person or any other person acting
on his behalf or having or claiming any interest in
respect of his estate, shall represent by petition to
the Civil Court, or if the Court shall be informed

in any other manner, that the unsoundness of mind
of such person has ceased, the Court may institute
an enquiry for the purpose of ascertaining whether

Court may in cer
taincases ap lypro
perty for {unatic's
maintenance without
appointing
a n y
manager.

Court may insti
tute enquiry to as
certain whether a
person has ceased to
be of unsound mind.

XVI

And may order
estate to be restored.

ACT x1. or 1858.
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such person is or is not still of unsound mind and
incapable of managing his affairs. The enquiry
shall be conducted in the manner provided in Sec
tion IV and the four following Sections of this Act ;
and if it be adjudged that such person has ceased to
be of unsound mind and incapable of managing his
aﬁ'airs, the Court shall make an order for his estate
to be delivered over to him, and such order shall

Orders to be open
to appeal.

Interpretation.
“ Lunatic."

“ Civil Court."

Gender.

be ﬁnal.
XXII. Except as otherwise herein provided,
all orders made by a Civil Court or by any subordi
nate Court under this Act, shall be open to appeal
under the rules in force for appeals in miscellaneous
cases.
XXIII.

The word “lunatic,” used in this

Act, unless the contrary appears from the context,
shall mean every person found by due curse of law
to be of unsound mind and incapable of managing
his affairs. The expression “ Civil Court ” shall
mean the principal Court of original jurisdiction
in the district. Words importing the masculine
gender shall include females.
F.—

ACT No. XL or 1858.
(Passed on 11th December 1858.)

An Act for making better provision for the care
of the persons and property of Minors in the Presi

dency of Fort William in Bengal.
Preamble.

Whereas it is expedient to make better pro
vision for the care of the persons and property of
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Minors not brought under the superintendence of
the Court of Wards ; It is enacted as follows :—

1. Regulation I. 1800, Clause 8 and the six
Regulation: re
following Clauses of Section XXIX Regulation peahd'
VIII. 1805, Section V Regulation XVII. 1805,

and so much of Sections II and III Regulation V.
1799, and of Clauses 2 and 3 Section XVI Regula
tion III. 1803, as restrict the interference of the
Civil Courts in cases of inheritan

by minors, are

repealed.
II. Except in the case of proprietors of estates

Pym, and pm

paying revenue to Government who have been or
shall be taken under the protection of the Court of

3,12?be "if

Wards, the care of the persons of all minors (not
being‘European. British sabjccts) and the charge
of their property shall be subject to the jurisdiction
of the Civil Court.

fﬂjfg‘ffc‘io’wf
'

AFull Bench of the Calcutta Court, in Illadlmsudan

Singk v. The leleclo/ of Jlfidnapur, held that the Court of 050%:;{t£e
Wards may a! any time claim the guardianship of a. minor fen a; any time,

and the management of his property, notwithstanding that a
guardian may have been previously appointed by the Civil

Court under the. provisions of this Act—(3. W. qurler, ~
Civil Rulings, p. 83. )

Where under the provisions of the Mahammadan law,

Clam, comprimd

it was urged that a mother was entitled to the custody of under the provisions
her minor daughter till she arrived at puberty, the Calcutta Qf "18 40‘

Court ruled that, as this Act comprises the case of all minors,

except the two classes of those brought under the superin
tendance of the Court of Wards, and those who are European
British subjects, and acts altogether irrespective of the
Mahammadan law, that law can be no guide in determining

whether the applicant should or should not obtain a certiﬁ~

rate under the Act.—Alcima Bibi v. Azim b‘arung.—-( 9. IV.
Reporter, Civil Rulings, p. 334. )

III. Every person who shall claim a right to
What persons
‘
.
‘
.
claimir
ha
have charge of pioperty 1n trust for a minor under charges” toproperl;

XVIII

in lrustfor a minor
may apply for cer
tiﬁcate of adminis
tration.

No person to in
stitute or defenda
suit without such
certiﬁcate.
Proviso.

Certiﬁcate should

m n or 1858.
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a will or deed, or by reason of nearness of kin, or
otherwise, may apply to the Civil Court for a cer
tiﬁcate of administration; and no person shall be
entitled to institute or defend any suit connected
with the estate of which he claims the charge until
he shall have obtained such certiﬁcate. Provided
that, when the property is of small value, or for any
other sufﬁcient reason, any Court having jurisdic
tion may allow any relative of a minor to institute
or defend a suit on his behalf, although a certiﬁcate
of administration has not been granted to such
relative.
A certiﬁcate under this Section is purely an authority

for the administration of property, and it does not appear
there is no property. therefore to have been the intention of the Legislature that
it should be issued where there is neither present right to
possession, nor even a vested right to future possession.—
Nobin Chandra Shaka v. Raj Narayan Shaha.—( 9. W. Re
porter, Civil Rulings, p. 582. ) But a widow is entitled to a
certiﬁcate to enable her to bring a suit on behalf of her
minor son to set aside an adoption set up by the widow of
his grandfather, although that widow, and not the petitioner,
has the right to enjoy the grandfather’s estate during the
life-time of the former.—Saroda Sundari Dassi v. Tarim'
Oharan Ckowd/iry.—( Vol. 6. Jlliscellaneous Rulings, p. 23.)

not be granted when

In this latter case, even if the minor had no other estate,

his reversionary interest in his grandfather’s estate might be
regarded as such, and a certiﬁcate was needed to enable that

interest to be protected and asserted by suit.
The terms of the

certiﬁcate must be
regulated by this
Section.

The certiﬁcate should be in precise conformity with the
terms of this Section, viz: a certiﬁcate enabling the petitioner
A to administer the property of the minor B; and if owing
to the language employed in the petition, the Court is led to
grant a certiﬁcate in which a certain estate is speciﬁed as
the property of the minor, ' any person whose rights were
likely to be prejudiced by this speciﬁcation will be entitled
to come forward and have the words struck out, recovering

his costs from the applicant.-—Feda Hossein v. Rani
Kkajurunnissa.—( 9. W. Reporter, Civil Rulings, p. 459. )
A certiﬁcate under

this Act is not equi
valent to one under

A certiﬁcate granted under this Act, to administer to
an estate, though it gives the right to an administrator to

collect the debts due to the estate, is not sulﬁcient to enable
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the party to whom the certiﬁcate is granted to enforce that
right in Court, if the debtor object to pay the debt, without
his obtaining also a certiﬁcate under Act XXVII of 1860.—

XIX

Act
1860.

XX VII of

Raisunnissa Begum v. Klmlurunnlssa.-( 10. W. Reporter, Civil
Rulings, p. 462. )

In Mussumat Dhanraj Koueri v. Rajah Rudar Partab

The expectation of

Singh, a Full Bench of the Agra. Court held that a guardian
without a certiﬁcate, though expecting to get one, and who
had not obtained the special permission of the Court to bring
an action, was not entitled to sue on behalf of the minor.—

getting a certiﬁcate
does not warrant a
guardian in suing on
behalf of the minor.

( 4. llrorth West High Court Reports, 12. 300. )
In Budhmall v. Gourz' Shankar, which was“a suit brought
by the plaintiff to set aside a compromise made by his father
in an action he had brought as guardian for his then minor
son, the Lower Court held that, as the father had not
obtained a certiﬁcate under this Act, he had no right to sue
in the case in which the compromise was effected, and there

The want of a
certiﬁcate does not
invalidate the acts of
a natural guardian.

fore the compromise was null. The Calcutta Court, however,

pointed out that the father was the natural guardian, that a
certiﬁcate would not have created his status of guardian,
but would only have certiﬁed it. Without such certiﬁcate a
Court might refuse to hear him, but when the Court does
hear him, the discretion vested in the Court being wide, the

absence of the certiﬁcate will not ( in the case of a natural
guardian of right), vitiate the proceedings. Nor does the
law seem to vitiate the private acts of such a natural guar—
dian —(4. W. Reporter, Civil Rulings, p. 71.) So also in
Mussumat Shughari Kouer v. Boshisht Narayan Singh, the
Court remarked that this “ Act nowhere says that every
act of a guardian who has not such a certiﬁcate shall be
null for want of it."--( Vol. 8. Civil Rulings, p. 331. ) See

too Vol. 10. Civil Rulings, p. 425.
It should be observed that not only “ when the property
is of small value" may a relative of a minor, who has not
taken out a certiﬁcate of administration be admitted to

In the case of a
relative a certiﬁcate
may be dispensed
with on enﬂicienl
institute or defend a suit on the latter's behalf; but also cause, even if the
whenever " any other sufﬁcient reason" is shewn, the Court estate be not of
has the fullest discretion to dispense with the production of email value.

a certiﬁcate.--( 8. W. Reporter, Civil Rulings, p. 197.) In
this case the Court expressed a doubt whether the word
“ suit” as employed in this Section included all proceedings
of a miscellaneous character.—See also 1. W. Reporter, p.
260.

IV. Any relative or friend of a minor in
respect of whose property such certiﬁcate has not
been granted, or, if the property consist in Whole

Who may apply
to Court to appoint
a person to take
charge of the pro
perty Q'c. ofa minor.

'Acr XL or 1858.
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or in part of land or any interest in land, the
Collector of the district, may apply to the Civil
Court to appoint a ﬁt person to take charge of the
property and person of such minor.
To what Court
application

made,

to

be

property be

situate in more than
one district.

Summary enguiry
to be made by ,ourt
on application.

V. If the property be situate in more than
one district, any such application as aforesaid shall
be made to the Civil Court of the district in which
the minor has his residence.
'
VI. When application shall have been made
to the Civil Court either by a person claiming a
right to have charge of the property of a minor, or
by any relative or friend of a minor, or by the
Collector, the Court shall issue notice of the appli
cation and ﬁx a day for he.-.:irg
same. On the
day so ﬁxed, or so soon after as may be convenient,

Proviso.

the Court shall enquire summarily into the circum
stances and pass orders in the case. Provided
always that it shall be competent to the Civil Court

to direct any Court subordinate to it to make such
enquiry and report the result.
Nature of the
enquiry under this
~ Section.

The enquiry the Court has to make under this Section
is an enquiry as to the ﬁtness of the person making the
application to act as regards the minor; and also if necessary
whether there be a minor or not; but as for the purposes of
this Act minority terminates at the full age of 18 years
( Section 26 ), a certiﬁcate should not be refused if the infant
be under that age, however nearly he may attain to it. Such
questions as the validity of the minor‘s adoption ought not
to be gone into in investigations under this Section.—
Brohmo Moyi Chowdhrain v. Chittra Mani Chowdhrain.—( 8.
W. Reporter, Civil Rulings, p. 25.) And if the case be one
of disputed adoption, and the applicant be entitled from his
relationship to act as guardian to the minor, the certiﬁcate
ought to be granted, as it will enable the holder to bring a
suit to establish the adoption of the minor, while until such
adoption be proved the certiﬁcate will not enable the guar
dian to interfere with the estate of the alleged adoptive
father.-—( 6. W. Reporter, Miscellaneous Rulings, p. 47. )
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A party who comes forward to oppose the grant of the
certiﬁcate to the applicant, not as being himself the proper
person to receive it, or as a friend or well wisher of the
minor, and therefore interested in seeing that an improper
person be not appointed, but as one claiming adversely to
the minor, ought not to be admitted as a party to the pro
ceedings at all, but should be directed to a regular suit to
establish the points he is concerned with.—Parama Sundari
Daasi v. Tara Smutari Dassi.-—( 9. W. Reporter, Civil Rulings,
p. 342.)

VII. If it shall appear that any person claim
ing a right to have charge of the property of a
minor is entitled to such right by virtue of a will or

;xxI

A party claiming
adversely to the mi
nor ought not to be
heard on these pro
ceedinge.

Certiﬁcate of ad
ministration to whom
to be grant. 5.

deed, and is willing to undertake the trust, the

Court shall grant a certiﬁcate of administration to
such person. If there is no person so entitled, or
if such person is unwilling to undertake the trust,
and there is any near relative of the minor who is
Willing and ﬁt to be entrusted with the charge of
his property, the Court may grant a certiﬁcate to
such relative. The Court may also, if it think ﬁt
(unless a guardian have been appointed by the
father), appoint such person as aforesaid or such
relative or any other relative or friend of the minor,
to be guardian of the person of the minor.
The Judge is not only competent, but it is his duty to
satisfy himself of the genuineness of the will under which the
applicant claims a certiﬁcate, if there be cause for doubt ;
but if this be duly proved, and the person therein appointed
to the trust be willing to undertake it, the language of this
Section leaves the Judge no discretion, but compels him to
grant the certiﬁcate to the party so appointed ; albeit there
may be a natural guardian of the minor alive at the time.
Neither is the fact of the application being made several
years after the death of the testator any cause for its being
rejected.—Parama Sundari Dassi v. Tara Sundari Dassi.—
( 9. W. Reporter, Civil Rulings, p. 342. )
Where there is no deed or will appointing a. manager,
the provisions of the Section do not require the certiﬁcate to
be granted to the nearest of kin to the minor; but the law

looks as much to the ﬁtness of the relative as to his pro

Court may appoint
person having such
certiﬁcate, guardian
oft/1e minor's per
son.

Duty of the Judge
in these enquiries.

Delay in applying
is no cause jar the
certiﬁcate being re

fused.
Fitness rather
than mere propin
quity will be looked
'to where there is no

her x1. or 1858.
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testamentary guar
dian.
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pinquity, and where two relatives claim the right to ad
minister, the Court is at liberty to disregard the latter
qualiﬁcation, and to look rather to the former. Where
therefore the minor was living with her father-in-law, the
grant of the certiﬁcate was upheld on these grounds in
opposition to the claims of the mother—Alanna Bibi v.
Azim Sarung—( 9. W. Reporter, Civil Rulings, p. 334 ) ; and
p. 648 of the same Volume, where a certiﬁcate was held to
have been rightly given to the half-brother, who was a man
of mature age and manager of the joint family estate, rather
than to the sister, a young pardak-nashin lady, married to a.
stranger.

Court may call
upon Collector 01'
Magistrate for a
report on the charac
ter and qualiﬁcation
of relative orfriend.

VIII. The Court may call upon the Collector
or Magistrate for a report on the character and
qualiﬁcation of any relative or friend of the minor
who may be desirous or willing to be entrusted
with the charge of his property or person.

Proceeding if no
title to a certiﬁcate

IX. If no title to a certiﬁcate be established
to the satisfaction of the Court by a person claim
ing under a will or deed, and if there be no near
relative willing and ﬁt to be entrusted with the
charge of the property of the minor, and the Court
shall think it to be necessary for the interest of the
minor that provision should be made by the Court
for the charge of his property and person, the
Court may proceed to make such provision in the
manner hereinafter provided.

be establbhed, and

if there be no rela
tiveﬁt to be entrust
ed with the property,
go. of a minor.

If estate consist
only of moveable
property,§'c., (‘ourt
may grant certiﬁ
cate to Public Cura
tor or other person.

X.

If the estate of the minor consist of

moveable property, or of houses, gardens, or the

like, the Court may grant a certiﬁcate to the Public
Curator appointed under Section XIX Act XIX of
1841 (for the protection ofmoveabte and tmmoceable
property against wrongful possession in certain» cases),

or, if there be no Public Curator, to any ﬁt person
Whom the Court may appoint for the purpose.
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XI. Whenever the Court shall grant a certi
ﬁcate of administration to the estate of a minor to
the Public Curator or other peron as aforesaid, it
shall at the same time appoint a guardian' to take
charge of the person and maintenance of the minor.
The person to whom a certiﬁcate of administration

Appointment of
guardian.

has been granted, unless he be the Public Curator,

may be appointed guardian. If the person appoint
ed to be guardian be unwilling to discharge the
trust gratuitously, the Court may assign him such

Guardian’s allow

ance.

allowance, to be paid out of the estate of the minor,

as under the circumstances of the case it may think
suitable. The Court may also ﬁx such allowance
as it may think proper for the maintenance of the

Minor‘s allowance.

minor; and such allowance and the allowance of

the guardian (if any) shall be paid to the guardian
by the Public Curator or other person as aforesaid.
XII,

If the estate of the minor consist, in

'When the estate

whole or in part, of land or any interest in land,

consists of land,
Court may direcl
Collector to take
charge of estate.
Appointmentl
of
manager and guar
dian thereupon.

the Court may direct the Collector to take charge
of the estate, and thereupon the Collector shall
appoint a manager of the property of the minor and
a guardian of his person, in the same manner and
subject to the same rules in respect of such appoint
ments and of the duties to be performed by the
manager and guardian respectively, so far as the
same may be applicable, as if the property and
person of the minor were subject to the jurisdiction
of the Court of Wards.

Where an order has been passed by the Civil Judge
One Judge cannot
under this Section, it is not competent to that ofﬁcer or to modify his predeq
his successor to

interfere with and modify

the order.

Neither when passing an order under the Act is the Court

ceuor's order under
this Section.

xxrvf
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at liberty to pronounce on the extent of the interest taken
by the minor, that is, whether he be sole heir or a Sharer

with others—The Collector of Tirlmot 7. Raj Kumar .Deo
Mandan Singh.—( 10. W Reporter, Civil Rulings, p. 218. )
See above, para. 2 of the remarks under Section 3.

001” 9f Mquiri“

XIII.

under this Act.

_

In all enquiries held by the Civil Court
‘

under this Act, the Court may make such order as

to the payment of costs by the person on whose
application the enquiry was made, or out of the
estate of the minor, or otherwise, as it may think

proper.
When an estate.
XIV. Whenever one or more of the proprie
_
_
'
prietors 0/ which tors of an estate, WhICh has come under the Juris
come of the co-pro-

are

still

minors,

.

.

mm a be “by-m dlctlon of the Court of Wards on account of the
’lQ/ar-(d'se,
'20,?5 disqualiﬁcation of all the proprietors, ceases to be

Zaig’gciﬂigc‘j} disqualiﬁed, and the estate, in consequence, ceases
"mm" to be subjectto the jurisdiction of the Court of
Wards, notwithstanding the continued disqualiﬁ
cation of one or more of the cor-proprietors, the
Collector of the‘district in which the estate is situate
may represent the fact to the Civil Court ; and the
Court unless it see sufﬁcient reason to the contrary

shall direct the Collector to retain charge of the
persons, and of the shares of the property of the
still disqualﬁed proprietors, during the continuance

of their disqualiﬁcation, or until such time as it
shall be otherwise ordered by the Court. The
Collector shall in such case appoint a guardian for
the care of the persons, and a manager for the
charge of the property of the disqualiﬁed proprie
me-mnfnr we tors, in the manner prescribed in Section XII. If

fnfojfﬁfnsiggfegiif the property be situate in more than one district,
"M

the representation shall be made by the Collector
who had the general management of the property
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under the Court of Wards, to the Civil Court of
his own district, and the orders of the Court of that
district shall have effect also in other districts in

which portions of the property may be situate.
XV. The proceedings of the Collector in the
charge of estates under this Act shall be subject to
the control of the superior Revenue Authorities.

control of superior

XVI. The Public Curator and every other
Administrator to whom a certiﬁcate shall have been
granted under Section X shall, within six months

Public Curator
é‘c. to ﬂlrnish in
ventory and annual
account-1.

Proceedings of
Collector subject to
Revenue

Authori

ties.

from the date of the certiﬁcate, deliver in Court an

inventory of any immoveable property belonging
to the minor, and of all such sums of money, goods,
effects, and things as he shall have received on
account of the estate, together with a statement of
all debts due by or to the same. And the Public
Curator and every such other Administrator shall
furnish annually, within three months from the
close of the year of the era current in the district,
an account of the property in his charge, exhibiting
the amounts received and disbursed on account of
the estate, and the balance in hand. If any relative
or friend of a minor or any public ofﬁcer, by peti

Proceeding ifnc
curacy of inventory
or account be im

tion to the Court, shall impugn the accuracy of mm“

the said inventory and statement or of any annual
account, the Court may summon the Curator or

Administrator and enquire summarily into the
matter, and make such order thereon as it shall

think proper, or the Court at its discretion may
refer such petition to any subordinate Court.
“After carefully examining the Act," observed the
A party holding a
Court in the case of Mussumat Soukolly Kunwar, “ we come certiﬁcate
under
to the conclusion that the law does not require a party hold.—v Section 7 is not

Aer XL or 1858.
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bound to

produce

accounts unless sued.

Public Curalor eye.
to pay proceeds of
estates-into Treasury.
Surplus funds to be
invested in public
securities.

Power: of person
to whom certiﬁcate
has been granted, in
the management of a
miner‘s estate.
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ing a certiﬁcate under Section 7 to produce accounts, unless
sued for such under Section 19 of the Act by any relative or
friend of the minor. Public curators or administrators
appointed under Section 10 are required by the provisions of
Section 16 to put in annual accounts, to the accuracy of
which any relative or friend of the minor may take objections.
But where a party is appointed under Section 7 to adminis
ter to the estate, it appears to us that he is bound, as was
the practice before the passing of the Act, to account ~only
to the minor, on his attaining majority, and to no one else;
though of course he is liable to have the certiﬁcate with
drawn under Section 21, should any sufﬁcient cause for its
withdrawal be proved to the satisfaction of the Court which
gave it."—(6. IV. Reporter, Miscellaneous Rulings, p. 53. )

XVII.

All sums received by the Public

Curator or such other Administrator on account of

any estate, in excess of what may be required for
the current expenses of the minor or of the estate,
shall be paid into the public treasury on account of
the estate, and may be invested from time to time
in the public securities.
XVIII. Every person to whom a certiﬁcate
shall have been granted under the provisions of
this Act, may exercise the same powers in the
management of the estate as might have been ex.

ercised by the proprietor if not a minor, and may
collect and pay all just claims, debts, and liabilities
due to or by the estate of the minor. But no such
person shall have power to sell or mortgage any
immoveable property, or to grant a lease thereof
for any period exceeding ﬁve years, without an
order of the Civil Court previously obtained.
Relation or friend
may sue for an ac
count.

XIX. It shall be lawful for any relative or
friend of a minor, at any time during the continu
ance of the minority, to sue for an account from

any manager appointed under this Act, or from.
any person to whom a certiﬁcate shall have been

APPENDIX. 1

ACT XL or 1858.

IXVII

granted under the provisions of this Act, or from
any such manager or person after his removal from
oﬂice or trust, or from his personal representative
in case of his death, in respect of any estate then
or formerly under his care or management, or of
any sums of money or other property received by
him on account of such estate.
XX. If the disqualiﬁcation of a person, for
whose beneﬁt a suit shall have been instituted under

Continuance of suit
instituted under this
Act after disquali cation shall have

this Act, cease before the ﬁnal decision thereof, it ceased.

shall be lawful for such person to continue the
prosecution of the suit on his own behalf.
XXI. The Civil Court for any sufﬁcient cause
may recall any certiﬁcate granted under this Act,
and may direct the Collector to take charge of the
estate, or may grant a certiﬁcate to the Public
Curator or any other person as the case may be;
and may compel the person whose certiﬁcate has
been recalled to make over the property in his

Revocation of cer
tiﬁcate.

hands to his successor, and to account to such

successor for all monies received and disbursed by
him. The Court may also for any suﬁicient cause
remove any guardian appointed by the Court.
In Nanm' Bibi v. Khwajah Sarwar Hussein, a Full Bench
of the Calcutta Court laid it down that the words of this
Section are general, and that therefore a certiﬁcate granted
under Section 7 of the Act, either to a manager appointed
by will or to a near relative, can be summarily recalled on
sufﬁcient cause, in the same manner as any other certiﬁcate,

notwithstanding that such a manager is not bound to render
periodical accounts; the manager who is dismissed on in
sufﬁcient grounds having his remedy by appeal under Section
28. The Court further held that the Civil Court possessed
the power to recall the certiﬁcate without any account hav
ing been previously taken in a regular suit under Section

19, where the application for the re-call is based on charges

Removal ofguar
than.

The terms of this
Section include ma
nagers
appointed
under Section 7.
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of waste and mismanagement, which cannot be disposed of
without the accounts being enquired into and fully taken.
From the reasoning employed though it would appear that
this course should only be adopted when the estate is
imperilled by being allowed to remain longer in the mana
ger's care.-( 7. W. Reporter, Civil Rulings, p. 522.) See
too Vol. 6. Miscellaneous Rulings, p. 123.
A party who an
ticipates injury to
the person or estate
of the minor should
apply under this
Section for the aid
of the Court.

A party who apprehends danger to the health, wants or
life of the minor should present himself in Court, and apply
for its interference under the provisions of this Section.—
( 2. W Reporter, Miscellaneous Appeahi, p. 6. ) So proof
that the manager has unduly parted with ancestral property

will warrant his removal.—( Vol. 2. Miscellaneous Appeals, p.
13.)

This Section does

This Section does not apply to the case of a ward, who,

not apply to dispu after attaining his majority, and when consequently the
tes between the ward certiﬁcate has been cancelled, sues the discharged guardian
after attaining ma for an account, and the refund of those sums which may
jority and his for
have been improperly expended. The only means of obtain
mer guardian.

ing redress of this nature is by a regular suit.——Dulan Singh.
v. Torul Narayan Singh.—( 4. W. Reporter, Miscellaneous
Appeals, 12. 3. )
This Section does
not authorize the
Court to call for
accounts from the
guardian.

Neither does the Section warrant a Judge in calling on
the guardian to produce his accounts on an allegation of
mismanagement or neglect while he still remains guardian,
or in making his neglect to ﬁle them a reason for cancelling
the certiﬁcate ; although if waste be proved, or other sufﬁ
cient cause be shewn, he is empowered to re-call the certiﬁ
cate summarily. The only way in which a guardian can be
made to furnish his accounts is by a regular suit brought
under the provisions of Section 19.—(9. W. Reporter, Civil
Rulings, p. 555. ) This of course does not apply to a guar
dian appointed under Section 70; see Section 16.

A testamentary
guardian cannot be
summarily removed.

A Civil Court has no power under this Act to remove
summarily a guardian who was not appointed under the Act,

but by the will of the minor's grandfather, and consequently
the guardianship not being vacant, a certiﬁcate cannot be
granted to a third party. If a testamentary guardian abuse
his trust and act adversely to his ward's interest this would
constitute a good cause for commencing a suit against him ;
when under the circumstances it is likely that the Court in

which the suit might be instituted, would, under the discre
tion allowed under Section 3 of this Act, permit the action
to be instituted without a certiﬁcate of administration.—

Srimati Lahhi Prya Dassi v. Nobin Chandra Nag.-—( 3.
Bengal Law Reports, Civil Appeals,11- 37.)
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XXII. The Civil Court may impose a ﬁne
not exceeding ﬁve hundred rupees on any person
who may wilfully neglect or refuse to deliver his
accounts, or any property in his hands, within the
prescribed time, or a time ﬁxed by the Court ; and
may realize such ﬁne by attachment and sale of his
property under the rules in force for the execution
of decrees of Court ; and may also commit the re
cusant to close custody until he shall consent to
deliver such accounts or property.
XXIII. The Civil Court may permit any
person to whom a certiﬁcate shall have been grant
ed under this Act not being the Public Curator,

XXIX

Penalty for neg
lect or refusal to
d.liver account: or
property.

Civil Court may
permit resignation
of trust, as.

and any guardian appointed by the Court, to resign

his trust; and may give him a discharge therefrom
on his accounting to his successor, duly appointed,
for all monies received and disbursed by him, and
making over the property in his hands.

XXIV.

The Public Curator and every other
Remuneration of

Administrator to whom a certiﬁcate shall have been
granted under Section X, shall be entitled to

Public Curator Q'c.

receive. such commission not exceeding ﬁve per
centum on the sums received and disbursed by
him, or such other allowance, to be paid out of the

minor’s estate, as the Civil Court shall think ﬁt.
XXV.

Every guardian appointed by the Civil

Court, or by the Collector under this Act, who shall

have charge of any male minor, shall be bound to
provide for his education in a suitable manner.
The general superintendence and control of the

education of all such minors shall be vested in the

Guardians of mi
nors under this Act
to provide for their
education.
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Civil Court or in the Collector, as the case may be;
and the provisions of Act XXVI of 18541 (for mak

1854 declared ap

plicable.

ing better provision for the education of ma le minors
subject to the superintendence of the Court of Wards)

shall, so far as is consistent with the provisions
herein contained, be applicable to the Civil Court,
or to the Collector, as the case may be, in respect
to such minors, and to every such guardian.
Act XXVI of 1854 will be found given at the end of
this Act.
Persons under the
age of 18 years to
be held minors for
the purposes qf this
Act.

Age of majority is
ﬁxed in this Pro
vince for all pur
poses at eighteen

years.

Act not to authoriZe
the appointment of
guardians of certain
married women and
other persons.

Guardianship dur
ing the minority of
the father or hm
band of minor when
to ceme.

XXVI. For the purposes of this Act, every
person shall be held to be a minor, who has not
attained the age of eighteen years.
As by Clause 1 Section VIII Punjab Civil Code, eighteen
years is the age of majority for all classes in this Province,
it is needless to give in detail the precedents on this Section:
it will sufﬁce to mention that points connected with its pro
visions will be found in 2. W. Reporter, Civil Rulings, p,
217; Pol. 3. Civil Rulings, p. 50 ; and 1. Bengal Law Re~
ports, Full Bench Rulings, p. 49.

XXVII. Nothing in this Act shall authorize
the appointment of a guardian of the person of a
female whose husband is not a minor, or the

appointment of a guardian of the person of any
minor whose father is living and is not a minor:
and nothing in this Act shall authorize the appoint
ment of any person other than a female as the
guardian of the person of a female. If a guardian
of the person of a minor be appointed during the
minority of the father or husband of the minor, the
guardianship shall cease as soon as the father or
husband (as the case may be) shall attain the age
of majority.
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XXVIII. All orders passed by the Civil
Court or by any subordinate Court under this Act,
shall be open to appeal under the rules in force for
appeals, in miscellaneous cases, from the orders of
such Court and the subordinate Courts.
XXIX. The expression “ Civil Court ” as
used in this Act shall be held to mean the principal
Court of original jurisdiction in the district, and
shall not include the Supreme Court; and nothing
contained in this Act shall be held to aﬁ'ect the
powers of the Supreme Court over the person or
property of any minor subject to its jurisdiction.
Unless the contrary appears from the context,
words importing the singular number shall include
the plural number, and words importing the plural
number shall include the singular number ; and

Words importing the masculine gender shall include
females.

' XIXI

Appeals.

Construction of the
word: “Civil Court"
ye.
Powers
of
Sn reme Court not

aﬁcted.

Number.

Gender.

0

“ The title of Act XL of 1858,” observes Mr. Campbell,
[Non-Regulation Law, 10. 320 , “ expresses that it is ap
plicable to the Bengal Presi ency; but there is nothing
whatever in the body of the Act to imply that it is limited
in its application, and the subsequent amending Act is of
general application. There is a separate Act for Madras.

But the principles of Act XI: of 1858 seem entirely appli
cable to all Provinces ; we have no other guide on this im
portant subject; it has been considered to be, and I have

no doubt that it may be received as, in force in Oude and
other Non-Regulation Provinces.”

See further, on the

.applicability of these Acts to the Punjab, the Chief Court’s
judgment in the case of Charlotte Twitchen, at p. 226 of
this work.

Applicability of
the Act to this Pro
vince.

Aer xxvr or 1854.
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ACT No. XXVI or 1854.
(Passed on 11th November 1854'.)
An Act for making better provision for the
Education qf Male Minors subject to the superinten

dence of the Court of Wards.
Whereas the existing laws are found insuﬂi
cient to ensure the proper education of male minors
subject to the superintendence of the Court of
Wards, and it is expedient to make further and
better provision for the education of such persons ;
It is enacted as follows :—

Preamble.

General control
and superintendence
of the education of
male minor wards
vested in Collectors
of Revenue.

I. The general superintendence and control
of the education of every male minor, whose pro
perty has been, or shall be brought under the

management of the Court of Wards, in and for any
part of the Presidency of Fort William, by virtue
of any Act or Regulation, which now is, or here
after shall be in force, is hereby vested in the

Collector of Revenue, acting under the said Court
of Wards, in the zillah or district wherein such
minor’s estate is situate; or, if such minor is pos

sessed of immoveable property in different districts,
in such one of the Collectors of Revenue of such
districts as the said Court of Wards shall select.
Collector; 10 have
power to cause male
minor wards to be

educated

at

any

II. It shall be lawful for every Collector of
Revenue, in whom the superintendence of the edu
cation of any minor is vested by this Act, to direct

wheel or college.

that such minor shall reside, either with or without

his guardian, at the sudder station of the district,
or at any other place within the said Presidency,
and shall attend, for the purposes of education,
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such school or college as to the said Collector may
seem expedient; and to make such provision as
may be necessary for the proper care and suitable
maintenance of the said minor whilst attending
such school or college.
III. If it shall appear to the Collector inex01-, in certain
pedient to place any such minor at a school or 001- $5230 [£10222

lege, he shall, if the proceeds of the estate are Privately“
sufﬁcient for that purpose, cause such minor to be
educated by a private tutor, properly qualiﬁed,
either at the family residence of such minor, or at
the sudder station, or elsewhere within the said

Presidency; and in that case also the Collector
shall have power to determine from time to time
the place of residence of such minor, and to make
such provision as may be necessary for his proper
tuition and maintenance during the period of his
education.

IV.

All charges and expenses which may be

Charge, an; a,

incurred on account of any male minor ward under ijgjii,”‘f§‘§,”§f, “Z;
the provisions of this Act, for college or school ﬁgdoofuttff "5,15%;
fees, or for other charges of tuition or education, “ia‘e'
or by reason of his residence in any place other
than his own home or otherwise, shall be defrayed
from the proﬁts of his estate in the same manner
as other expenses incurred under the authority, or
with the sanction, of the Court of Wards.
V.

It shall be lawful for the Court of Wards,

a,qu Ward, ,0

on the appllcatlon
.
of a Collector, to remove from hman";

9

t

J'er.

.
oﬁice any guardlan
who shall neglect or refuse to disobedience
dm pwed loby 01'a

obey, or shall evade compliance with any orders ggtu‘m’ “"derﬂ‘i‘
passed, or directions given by such Collector under

Aer xxvror 1854.
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the provisions of this Act, and to cause a new
guardian to be appointed in his place, whether the
person so removed shall have been ﬁrst invested
with the guardianship of the minor upon the nom
ination of a Collector acting under the Court of
Wards, or by a testamentary appointment conﬁrm
ed by the Court of Wards; and if, in any such

case, the guardian to be removed shall be also the
manager of the minor’s estate, it shall be lawful
for the Court of Wards at its discretion either to
remove him from both the said oﬂices, or to con

tinue him in that of manager only.
Continued liability
of guardian re
moved ,- powers and

responsibilities

of

new guardian.

The riglll to the
castrly ofthe per
son ofa male minor
to be vested in gnar
dian appoinlerl by
the Court of Words,

or, failing him, in
the Collector.

VI. The guardian so removed shall, notwith
standing his removal, continue liable to account to
the Collector for his receipts and disbursements
during the period of his guardianship; and every
guardian appointed in the place of a guardian so
removed shall be chosen in the same way, and shall
have the same rights and powers, and be subject to
the same responsibilities as persons originally
appointed to be guardians of minors by a Collector
of Revenue acting un der the Court of Wards.
VII. The right to the custody of the person
of any male minor, whose property is under the
management of the Court of Wards, is hereby
vested in the person appointed with the sanction
of the Court of Wards, either originally or upon
the removal of a former guardian, to be the guar
dian of such minor, or, in the absence of any such

person, in the Collector of Revenue having the
superintendence of the education of such minor
under the provisions of- this Act.
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VIII. All orders and proceedings of a orgilr’fegf'gugf
Collector under the provisions of this Act, shall ‘0,”011'8'0 Commis
_

_ _

trailer of Revenue

be subJect to the reV1S1on of the Court of Wards, $115811“ 0014110]
a1“
and every person aggrieved by any such order or
proceeding may prefer an appeal therefrom to the
Commissioner of Revenue acting as a Court of
Wards in and for the Division to which such
Collector belongs.
For the extension of the powers of this Act see Section
25, Act XL of 1858 (p. xxx ).

The foregoing Act XL of 1858 has been amended by a.
more recent Act, which is here subjoined.
_

ACT No. IX or 1861.
(Passed on 24th Apr2'11861.)

An Act to amend the law relating to Minors.
Whereas it is expedient to amend the law for
hearing suits relative to the custody and guardian
ship of minors ; It is enacted as follows :—
1. Any relative or friend of a minor who
may desire to prefer any claim in respect of the
custody or guardianship of such minor may make
an application by petition, either in person or by
a duly constituted agent, to the principal Civil
Court of original jurisdiction in the district by
which such application, if preferred in the form of
a regular suit, would be cognizable, and shall set
forth the grounds of his application in the petition.
The Court, if satisﬁed by an examination of the
petitioner or his agent, if he appear by agent, that
there is ground for proceeding, shall give notice of

Preamble.

Applicalion.

nor 1x or 1861.
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the application to the person named in the petition
as having the custody or being in the possession of
the person of such minor, as well as to any other
person to whom the Court may think it proper
that such notice should be given, and shall ﬁx as
early a day as may be convenient for the hearing
of the petition and the determination of the right to
the custody or guardianship of such minor.
Meaning of the
phrase of “princi
pal Civil Court of
toriginal
_ H
jurisdic

Ian.

In a case which came from a Non-Regulation Province
in the Lieutenant Governorship of Bengal, the Calcutta
Court threw out an opinion that by “the principal Civil
Court of original jurisdiction in the district" must be under
stood the principal Court of ordinary original Civil jurisdic
tion ; that is to say, the Deputy Commissioner’s C0urt.—( 7.

TV. Reporter, Cirz't Rulings,11. 327.)

II. The Court may direct that the person
and protection of having the custody or being in possession of the
minor.
person of such minor shall produce him or her in
Court or in any other place appointed by the Court
on the day ﬁxed for the hearing of the petition or
at any other time, and may make such order for
the temporary custody and protection of such
minor as may appear proper.
Production, and
custody

temporary

Court after hear
ing statements of the
parties, 59-0., to make
order regardingr cus

tody or guardian
ship of minor.

III.

On the day appointed for the hearing

of the petition or as soon after as may be practi
cable, the Court shall hear the statements of the

parties or their agents if they appear by agents,
and such evidence as they or their agents may
adduce, and thereupon shall proceed to make such
order as it shall think ﬁt in respect to the custody
or guardianship of such minor and the costs of the
ease.
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In cases instituted under this Act, the

xxxvn
Procedure

Court shall be guided by the procedure prescribed
in Act VIII of 1859 ffor simplifying the Procedure
of the Courts of Civil Judicature not established by
Royal Charter) in so far as the same shall be
applicable and material; and any order made by
the Court may be enforced as if such order had
been made in a regular suit.
V.

An appeal shall lie to the Sudder Court

AppeaL

from any order made by a lower Court under this
Act, under the rules applicable to regular appeals
of such Sudder Court, except that the petition of
appeal may be written on a stamp paper of the
value prescribed for petitions to the Sudder Court.
VI.

Any order passed under this Act in

grampamd 1m

.
. of a mmor,
.
d a,1: ,ﬂiofg’sﬂd
-.
respect to the custody' or guardianshlp
ﬁzz,
shall not be liable to be contested in a regular suit. in a regular m."
VII.

Nothing in this Act shall be taken to

Saving (glam

interfere with the jurisdiction exercised under the
Laws in force by any Supreme Court of Judicature
or the Courts of Wards ; or under Act XXI of 1855

(for making better provision for the education of
male minors and the marriage of male and female
minors, subject to the superintendence of the Court
of Wards in the Presidency of Fort Saint George)
and Act XL of 1858 (for making better provision
for the care of the persons and property of minors

in the Presidency of Fort William in Bengal).
VIII. The term “_ Sudder Court” in this Act
shall denote the Highest Court of Appeal in any
part of the British territories in India.
“

Interpretation.

ACT xxvn or 1860.
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ACT No. XXVII 01? 1860.
( Passed on 25th June, 1860.)
An Act for facilitating the collection of debts
on successions, and for the security ofparties paying

debts to the representatives qf deceased persons.
Preamble.

Whereas it is expedient to consolidate and
amend certain Acts now in force which provide
greater security for persons paying to the represent
atives of deceased Hindus, Mahammadans,

and

others not usually designated as British subjects,
debts which are payable in respect of the estates of
such deceased persons, and which facilitate the
collection of such debts by remoying all doubts as
to the legal title to demand and receive the same;
It is enacted as follows :—
Section 2 Act XXIV of 1867 repeals this Act, except
so far as Hindus, Mahammadans, Buddhists, and persons

exempted under Section 302 of the Indian succession Act
1867, from the operation of that Act, are concerned.
Acts repealed.

I.

Act XX of 1841 ( for -facilitating the col

lection of debts on successions, and for the security
ofparties paying debts to the representatives of de

ceased persons ), so much of Act VIII of 1842 as
relates to the said Act XX of 18“ : Act X of 1851

(to amend Act XX of 1841 for the administration
of personal estate of deceased persons) : and Act

VIII of 18544 ( to explain and amend Act Xof'1851
and Act XI of 18411 ) are hereby repealed; except
as to certiﬁcates granted and acts done under the
authority of the said laws before the passing of
this Act.
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II. No debtor of any deceased person shall
N031?“ "00"",
uble without a cart:
be compelled in any Court to pay his debt to any ﬁelde
person claiming to be entitled to the effects of any
deceased person or any part thereof, except on the
production of a certiﬁcate to be obtained in manner
hereinafter mentioned or of a probate or letters of
administration, unless the Court shall be of opinion
that payment of the debt is withheld from fraudu
lent or vexatious motives, and not from any reason
able doubt as to the party entitled.
In Olongo Mnngari Dassi v. Gobinolnath Sen, the Calcutta
Need of gem-ﬂ,
Court, while expressing an opinion that when there was a vote by the party
dispute as to the right of succession to a deceased decree- claim”!!! to "1"?

holder, it was the more expedient course for the executing “Zigifio‘fggff‘ﬁ‘iu‘le'
Court to stay proceedings until one party or the other a,“ executiom

mg

obtained a certiﬁcate under this Act, ruled that the Court
would be acting perfectly legally, if it allowed one of the
disputants under the provisions of Section 208 Act VIII of
1859, to represent the deceased for the purpose of carrying
on the suit. The effect of such an order would of course be
conﬁned to that particular suit, and would not prevent any
adverse claimant from applying to the Judge, and obtaining,
if entitled thereto, a certiﬁcate under this Act to administer

to the estate of the deceased.—( Sntherland’s Miscellaneous
Rulings, for Jilarch 1864', p. 13. ) In Tarini Prasad Ghose
v. Gango Dhar, however, another Divisional Bench insisted

on the party, who was endeavouring to enforce payment of a
debt, as heir of a person deceased, by process of execution,
taking out a certiﬁcate of administration, “ which the defen
dant has a. right to require in order to save himself from the 7
risk and liability of paying the debt to the wrong person."—
(6. TV. Reporter, [Miscellaneous Rulings, p. 34. )

III. The District Court within the jurisdic- certiﬁcate how h;
tion of which the deceased shall have ordinarily 1" °b‘“““’d'
resided at the time of his death, or if at that time

he had no ﬁxed place of residence then within the
jurisdiction of which any part of the property of
the deceased may be found, shall have authority to
grant a certiﬁcate under this Act. The applicant
in his petition shall set forth his title. The Court

IL

Icr xxvn or 1860.
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shall issue notice of application, inviting claimants,
and ﬁxing a day for hearing the petition, and upon
the appointed day or as soon after as may be con
venient, shall determine the right to the certiﬁcate

and grant the same accordingly.
On the appeal of Mussumat Shurno Magi Dassi, the
Calcutta Court held that the applicant was not entitled to a
certiﬁcate in regard to her husband's estate. 011 the ground
that he had been absent from his home for nine years : as
heard offor several it was not contended that any presumption arises from this
years.
circumstance among Hindus, that he was dead, nor indeed,
had his relatives as yet performed his sradh.—( 8. Weekly
Reporter, Civil Rulings, p. 421. )
Application for a

certiﬁcate of admi
nistration to
the
estate of a person
who has not been

A certiﬁcate is not
to be refused by rea
son of a long delay
in applying for it.

Or because the
existence of debts
belonging to the
estate is not shewn.

When a certiﬁcate is applied for it is not lawful to
refuse it on the ground that a long time has elapsed since
the death of the deceased person, and that debts due to the
estate must be barred by limitation, for it may be that there
may be debtors not desirous of raising such a plea; at any
rate, the duty of the Judge is restricted to simply deciding
on the right of the applicant to receive the certiﬁcate; and
he has nothing to do with the motives by which the applicant
may be actuated in asking for it.—-(8. W. Reporter, Civil
Rulings, pp. 12 and 398; and 2. Bengal Law Reports, Appen
dix, p. 26. )
Neither is it within the competence of the Judge to
enquire whether there be any debts due to the estate, but
he has only to determine the title to the certiﬁcate, and to
grant one accordingly, leaving the person who gets it to see
whether he take anything by it or obtain an entirely barren
title.—( 8. IV. Reporter, Civil Rulings, p. 317. ) See also
Vol. 5. Miscellaneous Appeals, p. 20; Vol. 9. Civil Rulings, p.
240. In Vol. 10. Civil Rulings, p. 4, Phear J. and Hohhouse
J., thus laid down the law on the subject : “ We think," they
observed, “that it is not necessary in order to entitle an
applicant to a certiﬁcate under Act XXVII of 1860, that he
should satisfy the Court that debts are actually due at the
time of the application. It is quite suﬁicient to show that
there are assets, and that circumstances exist to render it
probable or possible that debts may either be due as a.
matter of fact, or may eventually accrue due within the
jurisdiction of the Court." While in a case given in Suther
land's Illiscellmzeous Ratings, for January 1864, p. 6, where
some very triﬂing property of the deceased was situated in
the district where the application was made, and there was
a large property in another district, the Court observed that

as they did not see that any necessity for collecting debts

APPENDIX. ]

Aer xxvrr or 1860.

XLI

was made out, and the applicant probably only wished to
make evidence to establish his claim to the property in the
other district, the inheritance being extremely doubted and
disputed, the Judge had done right in refusing the certiﬁ—
cate. It may perhaps however be doubted whether these
last two precedents are sound constructions of this Section.
If a certiﬁcate be claimed in virtue of the terms of a
will, the Judge should enquire into its validity if it be con
tested, and if he consider it to be proved, he should give the
certiﬁcate, leaving the parties dissatisﬁed to set it aside by a
regular suit. If the will be not contested, the executor
under it has an undoubted right to the certiﬁcate, although
he be not the legal heir.--Bidhu Bhushan Mookerjee v. Issur
Chandra Roy Chowdhry.—( butherland’s Miscellaneous Rulings

Certiﬁcate claimed
in

virtue

of

the

terms of a will.

for January 1864, p. 4.) See also 2. W.
orter, Miscella
neous Appeals, p. 47 ; Vol. 8. Civil Rulings, p. 105, where an

executor was held entitled to a certiﬁcate, the question
whether he had complied with a certain condition in the
will on which his heirship and executorship had been made
to depend being left to be contested in a. separate suit.—
2. Bengal Law Reports, Civil Appeals, p. 129.
If a man make a will only to a portion of his property,
the executor appointed by the will should be granted a

Two certiﬁcates

may be granted when
certiﬁcate, in regard to the property mentioned in the will, aparty dies partly
intestate.

and the legal personal representative is entitled to one in
respect to the rest of the deceased's estate.—]l[irza Daud

Ali v. Ganjad Nazir Hosseiu.-—( 3. Bengal Law Reports, Civil
Appeals, p. 46. )
Similarly where the right to a certiﬁcate turns upon the
fact of the marriage of the deceased, and the consequent
legitimacy or not of his offspring, if the marriage be
impugned, the Judge is bound to enquire into the point on
an application for a certiﬁcate of administration—Shaikh.
Rahim Ullah v. rllussumat Nandi Jan.—( Sutherland‘s Miscel
laneous Rulings for May 1864, p. 25. ) Or if the right
depend on the fact of the deceased having been a member of
a joint, or of a. divided, family at the time of his death, the

Judge must satisfy himself as to whether he was separate in
estate or not.

In order to do this, the Court must enforce

the attendance of witnesses if needful by every process
allowed by the law.--( 10. W. Reporter, Civil Rulings, p.
148. ) See too Vol. 6. Civil Rulings, p. 139; and Mscellaneous
Rulings, p. 33. The Agra Court, however, have held that

where the title of a person claiming as adopted son of the
deceased is disputed, a certiﬁcate may properly be granted

to the widow of the deceased.-—( 1. North West High Court
Reports, Miscellaneous Appeals, p. 13.)

Points material Io
determining the right
to
the certificate
must be tried and de

termined
Judge.

by

the
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Where the Punjab
Civil Code and the
Mtta'lshara law are
at variance, the for
mer should be fol
lowed in granting
the certiﬁcate.

The widower is
entitled to a certiﬁ

cate in preference
to the mother of a
deceased Iiindu.

A Chela in general
is entitled to a cer
tiﬁcate to administer
the estate of his

'Ac'r xxvn or 1860.
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Where the question between two rival claimants to the
certiﬁcate turns on whether the inheritance should devolve
according to the rule given in the Punjab Civil Code, or
according to the Mitakshara law generally, the Civil Court
in issuing the certiﬁcate should in general adhere to the
Code, leaving the dissatisﬁed party to establish his title by
a regular suit.—Atma Singh v. Mussumat Atar Kaun—
(4. Punjab Record, Case No. 49. )
The husband of a deceased Hindu lady is entitled to a
certiﬁcate in preference to her mother, although the latter
be in possession of the landed estate of her late daughter.
In such a case the mother could not be ousted from the
land, or be prevented from collecting the rents thereof on the
strength of the certiﬁcate for collecting the debts due to the
d6063S6d.—-M)ltall Sundur Kunwar v. Ramanogro lVarayan.
-—( 3. W. Reporter, Miscellaneous Appeals, 1). 3. )
According to general Hindu law a chela is the heir to
adeceased Mohunt, and as such entitled to a certiﬁcate
under this Act, unless a contrary custom be alleged and
proved on the enquiry.—-Zlfohunt Shiv Prakash Doss v.

Mohunt.

llIohuntJoir-am Dass.—(5. W. Reporter, Miscellaneous Ap—
peals, p. 57.)
Rule when the cer

As a general rule the heir to the deceased is the person

tiﬁcate is claimed by who should have a certiﬁcate to collect the debts, and
diﬂ‘erent heirs with manage the estate of the deceased, under Act XXVII of
greater and less in 1860. If he, as heir be entitled to the whole surplus of
terests in the estate.

the estate, the fact of his having been in a hostile or
friendly position as regards the deceased will not be ma
terial. The sole heir will be the best person to take care
of his own interests. It is a diﬂ'erent thing however where
there are heirs who are contending with each other, and
who have been long engaged in litigation. Where there are
no such disputes, the heir who is entitled to the largest
share might perhaps, in the absence of other disqualifying
circumstances, be the person entitled to a certiﬁcate. But
he is not entitled to it as of right under all circumstances in
preference to
7
her heir. The Court has by law a
discretion as to whom it shall entrust with this important
duty, out of the several heirs who have a right to it.

Large

liability by the principal heir to the estate is, as well as
other reasons, a cause disqualifying such a person from
receiving the certiﬁcate—Abdul Ali v. Abidmmissa Khatun.
—( Sutherland's Miscellaneous Rulings, for July 1864, p. 41.)
Certiﬁcates to par
ties who are entitled

to a fractional share
only in the inheri
tance.

In Waselun Haq v. Gowhu-runnissa Bibi the Calcutta
Court ruled that a certiﬁcate ought not to be granted for
the collection of fractions of the debts of the deceased, but
where two or more persons are co-heirs a certiﬁcate should

be issued to them jointly.—( 10. W. Reporter, Civil Rulings,
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p. 105.) See too the precedent given in the previous para,
where the Court appears not to have contemplated the
issue of certiﬁcates for the realization of fractional interests
in the estate. But in the case of the Rani Raisunnissa
Begun a Divisional Bench of the same Court used the
following language: “It seems to us that if the petitioner
be entitled to a share, the mere fact of l‘». " l: ..'ing a small
share will not debar her from getting a certiﬁcate entitling
her to collect according to the share due to her.”—-( 2.
Bengal Law Reports, Civil Appeals, p. 129.)
The Court is not at liberty to refuse the application for
a. certiﬁcate and to direct that the property be taken over by
the Collector as an escheat to Government. It is the duty
of the Judge to determine who is entitled to the certiﬁcate
and to grant it, but it is not in his competence to make any
order in respect of the property of the deceased—Khwajah

The Court can only
grant a certiﬁcate 0
and can pass 110 or
der as to the disposal

of the estate.

Ohed Khan v. The Collector of Shahabad.-( 9. W. Reporter,
Civil Rulings, p. 602.)
“ The granting of a certiﬁcate does not, and cannot,
determine any question of title, or decide what property
does or does not belong to the estate of the deceased."—
Waselun Hag v. Gowhurunnissa Bibi.—( 10. W. Reporter,
Civil Rulings, p. 105. ) Similarly the Madras Court has
laid it down that the procedure given by the Act is not
intended to apply to the decision of any claims of right to
succeed to the estate of a deceased party, or any part of it.
Such claims must be determined by a regular suit in the
ordinary way.”—-( 2. Madras High Court Reports, 10. 164. )
In Bemola Magi Debi v. Kishtomani Debi the plaintiff
alleged that her deceased husband's father had made a will,
under which her husband had become entitled to and pos

sessed of the whole of that property ; and that he had
subsequently bequeathed it to her; whereupon she applied
for a certiﬁcate under that will clearly intending that the
Court should constitute her the sole representative of both
her husband and father-in-law. The Calcutta Court held
that the Civil Judge had lost sight of the proper scope of
proceedings under this Act, in granting the applicant a
certiﬁcate of representation to the estate of her husband,
and to her conjointly with certain other parties to the estate
of the father's husband: the Court accordingly cut down the
order to the issue of a certiﬁcate of representation for the
purpose of collecting the debts due to her deceased husband
only.-( Sutherlaan Miscellaneous Rulings for February 1864,
1:. 10. )

The grant of a
certiﬁcate determi
nes no question of

title, or the extent of
the inheritance.

An order ought
not to be granted by
the Court recogniz
ing two wills.

lc'r xxvn or 1860.
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BOOK CIRCULAR N0. XXX OF 1866.
To
ALL DEPUTY Comnssronsns IN THE PUNJAB.
Dated Lahore, 20th October 1866.

The annexed forms* of certiﬁcate under Act XXVII of
1860, (an Act forfacilitating the collection of debts on successions,
and for the security of persons paying debts to the representatives
of deceased persons, ) being those in use in the North Western
Provinces, are circulated by the Chief Court for the guidance
of district ofﬁcers.
They diﬁ'er only as respects the power given to the holder
of the certiﬁcate in one case, and not given to him in the
other, to negotiate the securities or shares described.
The words in the 2nd para can easily be modiﬁed so as
to apply to the shares of any public company.
The certiﬁcate must, of course, be upon the stamp
prescribed by Schedule B. Act X of 1862, Article 3.
‘1' FORM OF CERTIFICATE.
To A. B.

Whereas, in pursuance of the orders of this Court, dated
, in the matter qfthe estate ofthe late
this Certiﬁcateis granted to you, agreeably to the provisions of
Act XX VII of 1860. You are hereby authorized and empowered
to collect all debts due to the estate thhe said
giving acquittances for all sums received by you.
(a) You are further empowered to receive interest on the
h" 63v"an P3911304} Government Notesdand dhivi-tg'ndz rioted
'0'!" ‘0o
0 on the mar in,” an on t e an ' s ares

"'6

Loamfor R3 0000'

marginallggf noted, or parts thereof due

1. 87"", Certiﬁed“
1%,,

to thesaid estate, and to negotiate such
securities. You are also empowered to

of 18

receive any share or shares of such in

‘Zf‘h"
Bank» ‘l'c'
terest or dividends that may be due to
the said estate, and to negotiate such share or shares.
You shall further adhere strictly to such laws as have been,
or may be, passed by the Governor General in Council, for the

guidance ofpersons holding certiﬁcatesjor the collection of debts
due to the estate of deceased persons.

Seal.

Del;ng Commissioner.

(a) N. B.—These claims to be omitted when such power is not intended
to be conferred.
|-___
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IV. The certiﬁcate of the District Court shall
be conclusive of the representative title against all

1LT

Eﬂ'ect of certi cute.

debtors to the deceased, and shall afford full in

demnity to all debtors paying their debts to the
person in whose favor the certiﬁcate has been
granted.
A certiﬁcate obtained under this Act is only conclusive
evidence of the holder’s representative character as against
the debtors to the estate.—-( Madras High Court Reports, p.
164.) See also 2. W. Reporter, Civil Rulings, p. 70.

A certiﬁcate is
only conclusive evi
dence against the
debtors.

In Bhagwan Doss v. Lakshmi Narayan the Court held

The certiﬁcate

that a widow who had obtained a certiﬁcate under this Act
was competent to sell a decree which formed a part of the

holder can realize a
judgment debtor by
selling the decree.

assets, and such sale could not be interfered with except on
the score of fraud, either because she was not the heir and

was selling what she had no power to transfer, or because
the transaction was a mere paper one to avoid the effect of
execution.—( 2. W. Reporter, Miscellaneous Appeals, p. 19. )
FORM OF CERTIFICATE.
To A. B.

Whereas, in pursuance of the orders oj this Court, dated
in the matter of the estate of the late
, this
certiﬁcate is granted to you agreeably to the provisions of Act
XX VII of 1860, You are hereby authorized and empowered to

collect all debts due the estate of the said
giving acquit
tances for all sums received by you.
(a) You are further empowered to receive interest on the
. Government Promiuory 'Government' notes and dividends noted
Note: No.
of. 18 of
1],,
Loan/o,- B,_ 0000
1‘ Share Certiﬁcates.

m the margm,‘ and on the Bank shares
marginally 't noted, or parts thereof, due
to the said estate. You are also em

139-

powered to receive any share or shares

grill:

of such interest or dividends that may be
Bank, .570.

due to the said estate.
You shall further adhere strictly to such laws as have been
or may be passed by the Governor Gener al in Council, for the
guidance of'per sons holding certiﬁcates for the collection of debts
due to the estate of deceased persons.

Real.

Deputy Commissioner.

(o) N. B.—Thess clauses to be omitted when such power is not intended
to be conferred.

'ZLVI

lc'r xxvrr or 1860.
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The grant of a
On a reference from the Recorder of Moulmein the
certiﬁcate does not Calcutta Court ruled that—“ A certiﬁcate under Act XXVII
enable the holder to
recover
property of 1860 authorizes the holder of it merely to collect debts
from a person in due to the deceased. It does not entitle him to recover
possession under a property, either moveable or immoveable, which belonged to
faulty title.
the deceased, from a person wrongfully in possession. The

person seeking to recover such property must prove his title
independently of such certiﬁcate.—( 8. W. Reporter, Civil
Rulings, p. 2. )
A certiﬁcate holder
is not necessarily the
person to continue a
suit as representative
of the deceased.

On another reference the same Court ruled that a
Hindu widow, as holding a certiﬁcate under this Act, was
not thereby entitled to continue a suit as legal representa
tive of her late husband for immoveable property under
Sections 102 and 103 Act VIII of 1859; thoth if she

happened also to be heir of the deceased she would in that
capacity he the proper person to continue the suit.-—( 8. W.
Reporter, Civil Rulings, p. 2.)
Court may take
securityfromgrantee
of certiﬁcau.

V. The Court may take such security as it
shall think necessary from any person to whom it
shall grant a certiﬁcate for rendering an account of
debts received by him, and for indemnity of per
sons who may be entitled to the whole or any part
of the monies received by virtue of such certiﬁcate
whose right to recover the same by regular suit
against the holder of the certiﬁcate is not affected
by this Act.

Sudder Court may
mpend certiﬁcate
granted by District
Court, or directfur
ther proceedings.

VI. The granting of such certiﬁcate may be
suspended by an appeal to the Sudder Court, which
Court may declare the party to whom the certiﬁ
cate should be granted, or may direct such further
proceedings for the investigation of the title as it
shall think ﬁt. The Court may also, upon petition
after a certiﬁcate shall have been granted by the
District Court grant a fresh certiﬁcate in super
session of the certiﬁcate granted by the District
Court. Such fresh certiﬁcate shall not aﬂ’ect any
payments made to the person to whom any former

Sudder Court may
grant fresh certiﬁ
cate in super-session
of the certiﬁcate
granted by the Dis.

trict Court.

certiﬁcate may have been granted, without notice
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that the same has been superseded, but shall
entitle the “person named therein to receive all
monies that may have been recovered under the
ﬁrst certiﬁcate from the person to whom the same
may have been granted.
The District Judge having granted in his certiﬁcate at The District Judge
power to the holder to draw the interest on certain pieces of has power to amend
Government paper, without conferring a. power to renew and a certiﬁcate he has

negotiate the same, the certiﬁcate-holder sought to obtain
these additional powers by an appeal to the High Court;
but that Court laid it down that the Act gives no power to
the certiﬁcate—holder to appeal in regard to the form of the
certiﬁcate granted him. The petitioner should apply to the
District Court for the amendment or alteration which he
may require.—-( 8. IV. Reporter, Civil Rulings, p. 377.) See
also Vol. 3. Miscellaneous Appeals, p. 19 ; and Section 8 of
this Act.
In Mohunt Sasman Gosain v. Ramcharan Bhakat the
Calcutta Court laid it down that this Section does not con
template an application for cancellation of a certiﬁcate being
made to the Judge, but rather to the superior Court.--( 5.
W. lteporter, llltscettaneous Appeals, p. 48. ) But in Hamid“
Bibi v. Nur Bibi, where the Judge had ruled that it was not
within his competence to cancel a certiﬁcate once given, the
High Court reversed this order, remarking that the Zillah

Judge had taken too contracted a view of his own powers in
respect of the application made to him. It seems to be a
power inherent m all Courts of Justice, on ﬁnding that an
order has been obtained from the Court by fraud and mis
representation, and that the true facts are such that if they
had been known to the Court, the Court would not have
acted in the matter, for the Court, on being satisﬁed of such

fraud to recall the order made in ignorance of the true
circumstances by reason of the misrepresentation alleged.
It is true that Act XXVII of 1860 makes no provision for
the withdrawal of a certiﬁcate granted by the Civil Judge ;
but if it were necessary to bring this matter within the
written provisions for procedure of Courts in this country,
it seems probable that the Zillah Judge, on the complaint

of a person aggrieved by his order in granting this certiﬁcate,
might review the order which he had made, and thereupon
recall the certiﬁcate. But whether the Zillah Judge might
have acted under the rules relating to review, or under the
general power that 1 have spoken of, l entertain no doubt
that he might so deal with his ﬁrst order, and ought to do

it on being satisﬁed of the fraud which had been practised."
9. W. Reporter, Civil Rulings, p. 394.)

granted.

Court to be applied
to for the cancella
tion of a certiﬁcate.

Aer xxvn or 1860.
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With reference to the Courts which in this Province
have appellate jurisdiction under the Act, see below under

Section 24.
Local extent of

power given by cer
tiﬁcate.

Government Secu
rities, Bank-Shares,
and shares in public

Companies.

VII. Every certiﬁcate shall give authority to
the person to whom the same is granted throughout
the Presidency within which the same is granted,
and no certiﬁcate subsequently granted in respect
of the same property shall be valid or effectual,
except as hereinafter mentioned.
VIII. If the estate of the deceased shall
include any Government securities or bank-shares,
or any shares in any public company, the certiﬁcate
may empower the person certiﬁed as aforesaid to
receive interest or dividends thereon, or on any of

them, or to negotiate the same or any of them : in
such case the certiﬁcate shall describe the securities
and shares in respect of which such powers are
given, and such powers shall not be vested by the
certiﬁcate except by express words.
Appointment
trustee in

case

qf

of

disputed succession

IX. In the case of disputes among persons
claiming to be jointly entitled to be proprietors of
any Government securities as the representatives
of any deceased person, the District Court, when
ever suﬂicient cause shall be shown, and on the

request of any such claimant, may, so far as
concerns the said securities, grant a certiﬁcate
under this Act to such person as shall be from
time to time appointed by the local Government
to act as trustee under this Section, and shall

specify in such certiﬁcate the several shares ; and
the said trustee by virtue of such certiﬁcate shall
be entitled to receive and give discharges for the
interest accruing due on such securities, and shall

aprzumx. ]
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account for and pay the sum to the several persons
speciﬁed in the certiﬁcate to be thereunto entitled,
according to the shares therein set forth, and shall

be empowered to act in all other respects concern.
ing the said securities as agent for such persons,
and shall be entitled to receive such commission,

not exceeding one per centum, on the sums received
and paid by him, as the local Government shall
think ﬁt. Provided nevertheless that the right of
any other person to recover the whole or any part

Proviso

of the monies so paid by regular suit against all or

any of the persons to whom the same have been
paid, shall not be affected by this Act.
X. If any such disputes among persons
claiming to be proprietors of Government securities
are not ended within two years from the date of
the certiﬁcate granted under the last preceding
Section, the said trustee may apportion the
principal sum of the said securities rateably among
the parties appearing from the certiﬁcate to be pro

Appropriation if
securities be not sel
tled
within
two

years.

prietors thereof, and may apply for and receive

new securities from the proper oﬂicer appointed to
issue the same in the respective names of the

several parties certiﬁed to be entitled thereto;
provided that such new securities shall be issued
only according to the rules in use for the regulation
and issue of such Government securities, and the

receipt of the said trustee for such new securities
or otherwise shall be a legal discharge to the
Government against the disputing parties claiming
to be entitled to the several amounts for which
such securities shall be issued. Provided always

Proviso.

ACT xxvn or 1860.
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that, if the amount of any Government securities
in dispute or any part thereof shall not be sufﬁcient
to admit of their rateable division according to the
rules applicable to the issue of such securities, the
said trustee may sell and dispose of the disputed
securities, or such part as shall be necessary under
this provision, and apportion the proceeds among
the parties entitled to receive the same.
Eﬂiecl of certiﬁ

XI. Every certiﬁcate granted to the trustee
appointed under Section IX, shall be taken to
supersede and annul any previous certiﬁcate so far
as such previous certiﬁcate relates to the said Go

vernment securities.
Payments under
certiﬁcate void by
reason of previous

XII. When a certiﬁcate shall have been
granted, in cases in which such certiﬁcate would
be valid but for the previous grant of a certiﬁcate,
all payments made to the person holding the latter
certiﬁcate in ignorance of the grant of the previous

certiﬁcate, shall be held good against claims under
such previous certiﬁcate.
XIII.

With regard to the property of a de

Certiﬁcate in re:

Pmof Prvpgfydg ceased Hindu, Mahammadan, or other person not

Mahammadmw. as. usually designated by the term “ British subject,”
no certiﬁcate in respect of any such property shall
be valid if made after a probate or letters of ad
ministration granted in respect of the same, pro
vided assets belonging to the deceased were at the
time of his death within the local jurisdiction of
the Court granting the probate or letters of ad

void aﬂer grant of
probale or letters.

ministration.
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Where a certiﬁcate shall have been

granted, in cases in which such certiﬁcate would

be valid but for a probate or letters of administra
tion previously granted, all payments made to the
person holding the certiﬁcate in ignorance of the
previous granting of the probate or letters of ad
ministration shall be held good against claims
under the probate or letter of administration pre
viously granted.
XV. No probate or letters of administration
shall be valid for the purpose of the recovery of

L1

Certain payment:
under
certiﬁcate
granted after grant
ofprobate or lettert,
protected.

Probate or letters
void after grant of
certiﬁcate.

debts, or for the security of debtors, after a certi

ﬁcate granted in respect of the same property for
which such probate or letters of administration shall
have been granted, provided assets belonging to the
deceased were at the time of his death within the
jurisdiction of the Court granting such certiﬁcate.
XVI. Where probate or letters of adminis
tration may have been granted in cases in which
such probate or letters of administration would be

Provim.

Certain payment:
under probate or
letters, granted after
grant of certiﬁcate,
protected.

valid but for the previous grant of a certiﬁcate,
all payments made in ignorance of the previous
grant of the certiﬁcate, shall be held good against
claims under such previous certiﬁcate.
XVII. Curators appointed under Act XIX
of 18411 who may be invested with certain powers
which are conferred on persons obtaining certiﬁ
cates under this Act, shall not exercise any powers

which, but for that Act, would lawfully belong to
persons obtaining certiﬁcates, or to executors or
administrators where a certiﬁcate, probate, or
letters of administration has been actually obtained;

Curators prohibi
ted from exercising

certain powers.

LII
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but all persons who may have paid debts or rents
to a Curator authorized by a Court to receive the
same, shall be indemniﬁed, and the Curator shall

be responsible for the payment of the same to the
person who has obtained a certiﬁcate, the executor
or administrator as the case may be.
m
XVIII. All probates and letters of adminis
10 W’esen'qlim 0f tration granted by any Supreme Court of Judica
Brmsh subjects,
_
_
ture in cases in whlch any assets belonging to
deceased persons were at the time of their deaths
within the local jurisdiction of the Court granting
the probate or letters of administration, shall have
the effect of probate and letters‘of administration
granted in respect of the property of British
subjects, but for the purpose of the recovery of
debts only and the security of debtors paying the
same, except so far as is in this Act provided.
Eject of mﬁﬁ

XIX.

A certiﬁcate of administration granted

jg'e; gran'ed by by the British Representative accredited to any
11 sh representa

g’t’fje: 1'" 1'0"?" Foreign Prince or State, shall, as regards the re
sidents within the territories of such Prince or
State, have the same eﬁ'ect in respect to Govern
ment securities as a certiﬁcate granted to a Native
subject of Her Majesty under the provisions here
before contained.

Local we", of

XX.

Every

certiﬁcate

of

administration

{Sid/20552:" by m" granted under the last preceding Section shall, as
regards the Government securities, give authority
to the person to whom the same shall be granted
throughout the British territories in India, and

have the same effect throughout the said territories
as a certiﬁcate granted under Section VII of this
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Act has within the Presidency within which the
same is granted.
XXI. Any Court or ofﬁcer authorized to
grant a certiﬁcate may from time to time extend
the same to any Government security or bank-share
not originally speciﬁed therein, and every such
extension shall have the same effect as if the
Government security or bank-share to which the
certiﬁcate shall be extended had been originally
speciﬁed therein.
XXII. Upon the extension of a certiﬁcate,
security may be required in the same manner as
upon the original grant of a certiﬁcate.
XXIII. Nothing in this Act contained shall
be held to extend to the property of any person
usually designated as a British subject.
XXIV. The following words and expressions
in this Act shall have meaning hereby assigned to
them, unless there be something in the subject or

Extension of cer
ttﬁcate.

Security upon e:
tension.

Act not to apply

to British subjects.

Interpretation.

context repugnant to such construction (that is to

say)—
Words importing the singular number shall
include the plural number, and words importing
the plural number shall include the singular num
ber.
Words importing the masculine gender shall
include females.

Number.

Gender.

The words “District Court” shall mean the
“ Dist‘n'ct Court."

principal Civil Court of original jurisdiction of a
zillah or district.

LI?

le'r XXVI! or 1860.

“ Sudder Court"

[APPENDIX

The words “ Sudder Court” shall be deemed
to include the highest Civil Court of Appeal in any
part of the British territories in India not subject
to the control and superintendence of a Sudder
Court.

Appellate power,
In a case given in 3. Punjab Record, Case No. 50, the
of the Divisional Chief Court came to the conclusion that, under the provisions
00”"of this Section and Section 6. the appeal against an order of
the Deputy Commissioner granting a certiﬁcate lay to the
Chief Court, and not to the Commissioner. More recently
however the following Circular has been issued by that
Court, laying down that in this Province, the appeal lies
under a local law to the Commissioner’s Court.
_4

BOOK CIRCULAR No. IX or 186 9.

To
ALL COMMISSIONER! um DEPUTY Corrxrss'ronnas
IN THE PUNJAB.

Dated Lahore, the 10th May, 1869.
The Chief Court desires to call the attention of the
I

2:: giggfam
Act X of1865.

Subordinate Appellate Courts to the
change eifected by the Punjab Ap
peals’ Act ( VII of 1868 ) in the

1"“ xx °f1866-

course of appeals from the orders of

District Courts passed in the exercise of their jurisdiction
under the Acts noted in the margin.*
2. By these Acts it is provided that appeals from the
orders of a Deputy Commissioner, as Judge of the principal
Civil Court of original jurisdiction, shall lie direct to the
Suddur Court, now the Chief Court.

On the other hand,

appeals from the orders of a Deputy Commissioner, under the
0 Act xxxv of1858_
Acts noted in the margin* and other
,, XI. of 1858.
Acts of that class, are regulated by

n x °f 1866-

the general law relating to appeals

from the orders of the District Court in the exercise of its
ordinary jurisdiction.
3. From the phraseology used in Act XXVII of 1860,
and the other Acts mentioned in para. 1, there can be no
doubt that the Commissioner’s jurisdiction to hear appeals
is excluded, whereas in the Indian Companies’ Act (X of

1866) and other Acts of that class, the use of general

I!
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language shows that appeals from the orders of District
Courts under these Acts must in the ﬁrst instance lie to the
Commissioner.

4. There being no apparent reason for this distinction,
the Judges of the Chief Court brought the matter to the
notice of Government when the Punjab Appeals’ Act (VII
of 1868 ) was under the consideration of the Legislature,
in order that the anomaly above indicated might be removed.
5. This object has been effected by the enactment of
Section 3 of that Act, which in effect provides that an appeal,
unless forbidden by that Act, or by some other Act for the
time being in force, shall lie to the Courts in the order of
their jurisdiction as declared in Acts XIX of 1865 and IV
of 1866. Accordingly, under the provisions of Act VII of
1868, Section 3, appeals from the orders of Deputy Com
missioners exercising jurisdiction under any of the Acts
mentioned in para. 1 lie to the Commissioner, and not to

the Chief Court.

ACT No. III or 1865.
(Passed on 14th February, 1865.)
An Act relating to the rights and liabilities of
_ Common Carriers.
WHEREAS it is expedient not only to enable
Common Carriers to limit their liability for loss of
or damage to property delivered to them to be
carried, but also to declare their liability for loss
of or damage to such property occasioned by the
negligence or criminal acts of themselves, their

Preamble.

servants or agents ; It is enacted as follows :—

I.

This Act may be cited as “ The Carriers’
Short title.

Act, 1865.”

II. In this Act, unless there be something
repugnant in the subject or context—

Int

etah'a'n

Clach

“_ Common Carrier” denotes a person, other “ Common Can-in."
than the Government, engaged in the business 01"

'Acr III or 1865.
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transporting for hire property from place to place,
by land or inland nayigation, for all persons
indiscriminately.

“ Person” includes any association or body of

“ Person."

persons, whether incorporated or not.
Number.

Words in the singular number include the
plural, and words in the plural include the singular.

English law on

The deﬁnition of a “ common carrier” here given is
borrowed from English law, and therefore the decisions of
the Home Courts on this subject will be generally applicable
to India. In Aston v. Heaven and other cases it has been
decided that a person who conveys passengers only is not a
common carrier.-—( 1. Smith’s Leading Cases, p. 198.) In

the subject generally
applicable in Indian

cases.

Responsibility of Lewln v. Central India Dawk Carriage Company, which was a

Dawk

carriage suit to recover the value of property lost by the plaintiii

owners for property while travelling in a carriage of the defendants, the Judicial
lost on a journey.
Commissioner ruled that the Central India Dawk Carriage

Company, not being common carriers, and not undertaking or
hiring for conveyance of luggage, but of passengers with a.
limited amount of luggage, of which the owner remains the
- custodian, are not liable for the loss of the plaintiffs luggage
by thieves, unless special negligence, or connivance, on the
part of the servants of the company can be shewn; or unless
some special contract were entered into between the plaintiﬂ'
and the defendant; for there is no common law underlying
all contracts of the kind, by which any such stipulation of
liability willibe understood; and the Court will not supply
a condition non-existent on the face of the contract.”—
( Thornton’s Small Cause Court Manual, Addenda p. 160. )
There can however be very little doubt but that this decision
is based on an erroneous view of the implied contract and of
the carrier’s consequent liability; as a diametrically opposite
judgment has been arrived at by the English Courts with
reference to the responsibility of cab-drivers, for in Ross v.
Hill, where a traveller hired a cab for the conveyance of
himself and his luggage to the Paddington railway station,
and the luggage was placed on the outside of the cab, it was
held that the law would imply from the acceptance of the
luggage by the cabman to be carried together with the
passenger for hire, a promise from him to carry it “ safely
and securely”; and consequently that he was responsible for
a loss of a portion of it by the way. The contract in such
cases, Mr. Addison adds, is “ a contract to carry safely and

securely as far as regards the neglect of the carrier himself
'and his servants, but not to insure the safety of the goods ;
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and the carrier therefore would not be liable for losses by
robbers, or any taking by force, but he is primd faoie responsi
ble for a secret theft of them, and can only discharge himself
form liability by proving his own care and watchfulness and
blamelessness in the matter."—( Addison on Contracts, p.
484. ) And if the onus of proof be thus adjusted in England,
a hundred-fold more needful is it in India where luggage is
generally carried on the roof of the dawk carriages, entirely
out of the owner’s view, whether, theoretically, he be its

custodian or not, but from which position it can scarcely be
stolen unless the driver be grossly careless, or, as there is
much reason in many cases to believe, in collusion with the

thieves.
A common carrier is bound to convey the goods of any
person offering to pay his hire, unless his carriage be already
full, or the risk sought to be imposed upon him extraordi
nary, or unless the goods be of a sort which he cannot
convey, or is not in the habit of conveying. And in action

A common carrier
must in general con
vey the goods ofany
person.

against him for refusing to carry, it is sufﬁcient to ever

readiness and willingness to pay the hire, without a formal
tender.—-Wyld v. Pickford.—( 1. Smith’s Leading Cases, p. '
199. ) He must also carry the goods, if no time be stipu
lated, within a reasonable time—( 1. Smith’s Leading Cases,
p. 210; and 2. North West High Court Reports, 12. 132,) and
can only demand a reasonable hire.—( Broom's Legal Maxims,

p. 234'. )

On this subject, see p. 321 of this work.

When the goods have reached the end of the transit, the
carrier appears bound to keep them a reasonable time at

Duty of the car
rier when the goods
his own risk for the owner, and it would seem for the time have reached the

for which he keeps them under an obligation to do so, springing place of consign
out of his receipt of them as a carrier, he is subject to the same ment.
liability as during their transit. If the consignee refuse to
take delivery the carrier is not warranted 1n immediately
reconveying the goods to the consigner, but must wait a
reasonable time to see if the consignee will change his mind,
and receive the goods.—( 1. Smith's Leading Cases, p. 211. )
If when the goods have been conveyed it turn out that the
addressee is not to be found, the carrier begins from that
time to hold the goods as the bailee of the consignor, and
must take due and ordinary care of them and deliver them
to the consignor on being paid his fair and reasonable
charges.—( Addison on Contracts, p. 500. )
“ When a common carrier,”writes Mr. Addison, “takes
into his care a parcel directed to a particular place, and does
not by special agreement limit his responsibility to a part
only of the distance, that is prinzd facie evidence of an
undertaking on his part to carry the parcel to the place to

which it is directed, although the place may be beyond the

Liability of a
carrier who takes
charge of goods di
rected to a particu
lar place without
limiting his risk.
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limits within which he professes to carry on his trade. His
responsibility, therefore, continues to the door of the address
to which the goods are destined, and he cannot release
himself from such responsibility by transferring the goods to
another carrier, or sending them by another conveyance; and

it makes no difference, whether part of the carriage be by
land and part by water, or whether part of the distance be
by railway, part by water and part by stage coach. If a
railway company accept goods for conveyance to a particular
destination, beyond the limits of its own line of railroad,

and the goods be lost whilst in the hands of another railway
company, to whom they have been delivered to be forwarded
on their journey, the ﬁrst railway company is responsible for
the loss, as being the party contracting with the consignor
or consignee, for the conveyance of them, and a proviso in
the contract exonerating the company from all liability in
respect of loss of or damage to the goods occurring beyond
the limits of its own line of railway from the negligence of
other companies to whom the goods have been delivered to
be forwarded is repugnant and WHY—Bristol and Enter
Railway v. Collins.
Carrier's lien.

Where credit has not been expressly contracted for, the
carrier is entitled to payment of the amount due for freight
on carriage on delivery, and may retain the goods until so
paid, but he has no lien on them for a general balance which

may be due to him by the owners.-( Addison on Contracts,
12. 500. )
For the liability of Railway Companies, see the extract
from Act XVIII of 1864- given at the end of this Act.
Carriers not to be
liable for loss of
certain goods above
100 rupees in no e,
unless delivered as
such.

III. No Common Carrier shall be liable for
the loss of or damage to property delivered to him
to be carried exceeding in value one hundred
rupees and of the description contained in the
Schedule to this Act, unless the person delivering
such property to be carried, or some person duly
authorized in that behalf, shall have expressly
declared to such Carrier or his agent the value and
description thereof.
Section 8 of the Act' must
this Section.
_ A“ be readi in connection with
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In Asa Nand and Chain Rad v. Indian Carrying Company Carriage 0f"'"
the plaintiffs entrusted certain goods to the defendants, who ‘Med “’mm'
are carriers, to be conveyed to Peshawur. Part of the goods,
consisting of silk, were lost on the way to Peshawur; and

the plaintiﬂ's accordingly having brought an action to recover
the value of the lost goods, the Judge of the Small Cause
Court dismissed the claim (subject to the opinion of the
Chief Court) on the ground that silk is one of the articles
speciﬁed in the schedule of this Act, and ought therefore to
have been declared to the carrier, and no such declaration
of the contents having been made, the carrier was not liable
for the loss. The order of the Chief Court was as follows :—
“ The goods being silk, and above Rs. 100 in value, ought to
have been declared under Section III Act III of 1865. Not
having been declared, the carrier is not, under the circum
stances established in this case, liable for their loss. The

Only ground on which he could be held liable is that of
negligence or criminal act on the part of himself or his
agents, under Section VII of the Act. Although, by Section
IX it is not necessary for the plaintiﬁ' to prove this negli
gence or criminal act, yet it is necessary that such negligence
or criminal act should, in the case of loss or damage to
articles included in the list, either appear or be necessarily
inferred, when there has been, as in this case, no declara‘

tion."—( 1. Punjab Record, Civil Reference No. 13.)

IV. Every such Carrier may require payment For cam/ing mh
for the risk undertaken in carrying property ex12W},
ceeding in value one hundred rupees and of the
ﬁre by ca"
description aforesaid, at such rate of charge as he
may ﬁx: Provided that, to entitle such Carrier to

Proviso.

payment at a rate higher than his ordinary rate of

charge, he shall have caused to be exhibited in the
place where he carries on the business of receiving
property to be carried, notice of the higher rate of
charge required, printed or written in English and
in the vernacular language of the country wherein
he carries on such business.
V. In case of the loss of or damage to pro- titleg'h;
perty exceeding in value one hundred rupees and 233125 pro erty
of the description aforesaid,

delivered to such also recovffemﬁit

Carrier to be carried, when the value and descrip- 2:1: for m carri'

nor III or 1865.
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tion thereof shall have been declared and payment
shall have been required in manner provided for
by this Act, the person entitled to recover in respect
of such loss or damage shall also be entitled to re
cover any money actually paid to such Carrier in
consideration of such risk as aforesaid.
Extent of the com
mon

carrier’s

res

ponsibility.

Although the extent of the liability of common carriers
is nowhere stated in the Act totidem verbis, yet the langu
age of this Section, when taken in connection with Sections
8 and 9, appears to show that the rule of English common
law is assumed, viz. that the carrier except so far as his

responsibility is limited by the Act, is an insurer of the
goods entrusted to his care.
Limits to a com
mon carrier‘s liabi

lity under English
law.

By English law, however, the common carrier is not
responsible for 1058-01: damage arising from the act of God,
as storms, tempests, and the like, or from the Queen’s
enemies, but he must make good damage caused by an
accidental ﬁre, if the ﬁre have not been caused by the action
of God, or of the Queen's enemies.—( Broom’s Legal Maxims,
p. 234.) The common carrier is however only an insurer
of goods, since if injury befall a passenger, he is only liable
when the accident has resulted from his own want of due
skill and care. In the matter of the carriage of live stock,
a common carrier, in the absence of any special agreement,
incurs the same liability and duty as in the case of ordinary
goods: thus in Thearl v. Bracky, a carrier was held liable
for the loss of a dog, which had been delivered to him with
a string round its neck, and which he had placed in a box,

from which the dog had escaped in transit.—( Norton’s
Topics, pp. 445, 446.)
For the liability of carriers for hire, who are not com
mon carriers, see above at p. Lvn.
In respect of what
property liability of
Carrier not limztrd
or aﬁected by public
notice.

VI. The liability of any Common Carrier for
the loss of or damage to any property delivered to
him to be carried, not being of the description
contained in the Schedule to this Act, shall not be

Carriers, with cer
tain exceptions, may
limit liability by
special contract.

deemed to be limited or affected by any public
notice; but any such Carrier, not being the owner
of a railroad or tramroad constructed under the
provisions of Act XXII of 1863 ( to providefor
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taking landfor works of public utility to be con
structed by private persons or Companies, and for
regulating the construction and use of works on land

so taken) may, by special contract, signed by the
owner of such property so delivered as last afore

said or by some person duly authorized in that
behalf by such owner, limit his liability in respect
of the same.
If a carrier contract with the owner that any demand
for short delivery or damage shall be made at a particular
ofﬁce or place, neglect to comply with this condition will be
fatal to a suit (brought for such losses.-—1llahammad Ismail/i
Nada v. The British Indian Steam Narigation Company.—( 9.

The carrier can
validly
stipulate
where

a

demand

shall be made on
him for loss.

W. Reporter, Civil Rulings, p. 396. )
Apparently the full and comprehensive language of
Section 8 prevents a common carrier from escaping from his
liability by pleading a special contract when such loss is
caused by the negligence, or criminal act of the carrier or of
his agents or servants. For the direction the judgments of
the English Courts have taken on this point, see Norton’s
Topics of Jurisprudence, pp. 447-451.

VII. The liability of the owner of any rail~
road or tramroad constructed under the provisions
of the said Act XXII of 1863, for the loss of or
damage to any property delivered to him to be

A carrier cannot
stipulate for non
liability for negli
gence Q's.

Liability of owner
of railroad or tram
road constructed un
der Act XXII of
1863, not limited by
special contract.

carried, not being of the description contained in
the Schedule to this Act, shall not be deemed to be

limited or affected by any special contract; but the
owner of such railroad or tramroad shall be liable
for the loss of or damage to property delivered to
him to be carried only when such loss or damage
shall have been caused by negligence or a criminal
act on his part or on that of his agents or servants.
VIII. Notwithstanding anything hereinbe
fore contained every Common Carrier shall be liable
to the owner for loss of or damage to any property

In what case owner
of railroad or tram—
road answerable for
loss or damage.

Common Carrier
liable for loss or da.
mage caused by neg
lect orfraud of him
self or his agent.
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delivered to such Carrier to be carried where such
loss or damage shall have arisen from the negli
gence or criminal act of the Carrier or any of his
agents or servants.
Deﬁnition of a
carrier‘s servants.

Every person actually engaged in the performance of
the contract of carriage and delivery is a servant of the
carrier within the terms of the corresponding English

Statute 11 Geo. IV and 1 Will. IV., C. 68, S. 5.—( l. Smith’s
Leading Cases, 17. 203.)

For the measure of damages in actions against carriers,
see above at p. LVI of this work.
Plainhfs, in suits
against
Common
Carriers for loss,
damage, or non-de
livery, not required
to prove negligence
or criminal act.

IX. In any suit brought against a Common
Carrier for the loss, damage, or non-delivery of
goods entrusted to him for carriage, it shall not be
necessary for the plaintiff to prove that such loss,
damage, or non-delivery was owing to the negli
gence or criminal act of the Carrier, his servants
or agents.

Where goods are
lost in transit the
consignee is usually
the proper person to

sue.

In Dawes v. Peck, it was laid down that where goods
consigned to avendee are lost through the default of the
carrier, the consignee is the proper person to sue, for the
consignor was his agent to retain the carrier. But it is
otherwise where the goods are merely sent for approval,
or the consignee is the agent of the consignor, or the carrier
has contracted to be liable to the consignor in consideration
of the latter's becoming responsible for the price of the
carriage; or, generally, where the carrier is employed by the

consignor and the goods remain at the latter's risk.—( 1.
Smith’s Leading Cases, 12. 209. )
Saving of provi
sion: of Sections 9,
10, and 11 of Act

X.

Nothing in this Act shall aﬁ'ect the pro

visions contained in the ninth, tenth, and eleventh

X VII of 1854.

Sections of Act No. XVIII of 1854' (relating to
Railways in India).
SCHEDULE.
Gold and Silver Coin.
Gold and Silver in a manufactured or unmanufac
tured state.

armour. ]

her In or 1865.

Precious Stones and Pearls.
Jewellery.
Time Pieces of any description.
Trinkets.
Bills and Hundis.
Currency Notes of the Government of India, or
Notes of any Banks, or Securities for payment
of money, English or Foreign.
Stamps and Stamped paper.
Maps, Prints, and Works of Art,

Writings.
Title Deeds.

Gold or Silver Plate or Plated articles.
Glass.
China.
Silk in a manufactured or unmanufactured state,
and whether wrought up * or not wrought up
with other materials.
Shawls and Lace.

Cloths and tissues embroidered with the precious
metals or of which such metals form part.
Articles of ivory, ebony, or sandal wood.

* The question whether cotton goods having a fringe of
silk on them ought ‘on that account to be treated as silk,
the Bombay Court, on the authority of Blunt v. Midland
Railway Company, held to be one of fact, to be decided by
ascertainng whether or no the silk contributed the greater
part of the value of the article—Lakshmi Dass Hiraohand v.

G. 1. Peninsula Railway.—( 4. Reid’s Bombay High Court
Reports, Original Jurisdiction, 12. 129.

LIIII
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No liability for
loss of Gold, Silver,
$0., unless in the
case of special en
gagement.

¥

‘l

Q

i

ﬁ

*

i
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*

1

Section I. No such Railway Company shall in
any case be answerable for loss of or injury to any
gold or silver, coined or uncoined, manufactured or
unmanufactured, or any precious stones, jewellery,
watches, clocks, or time-pieces of any description,
trinkets, Government securities, bills of exchange,
promissory notes, bankmotes, orders, or other se

curities for payment of money, Government stamp
paper, postage stamps, maps, writings, title-deeds,

paintings, engravings, pictures, plated articles,
glass, china, silks in a manufactured or unmann

factured state, and whether wrought up or not
wrought up with other materials, shawls, lace, or
any of them contained in any parcel or package
which shall have been delivered to such Railway

Company, either to be carried for hire or to accom
pany the person of any passenger, unless the value

and nature of such articles shall have been declared
by the person or persons sending or delivering the
same, and an increased charge for the safe convey
ance of the same shall have been accepted by some
person specially authorized to enter into such en
gagements on behalf of the said Railway Company.
In Jeg/tu Nand v. The Punjab Railway Company, which
was an action to recover the value of a bale of silk, the con

tents of which were fraudulently abstracted, hemp being sub
stituted instead, while in the defendants’ care, the Chief Court

held that the refusal of the plaintiff to pay an increased rate
of freight, named indeed “insurance,” when called on by a
servant of the Company to do so, was sufﬁcient to render

the Company irresponsible for the loss which followed, n0

APPENDIX. ]
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speciﬁc act of wrong being proved against them or their ser
vants.—( 3. Pmy'ab Record, Case Ito. 91. ) See too the case
of The North Staﬂ'ordshire Railway Company v. Peck ( 1.
Smith’s Leading Cases, 12. 237) as an analogous case to the
present one.

Section XI. The liability of such Railway
Company for loss or injury to any articles or goods
to be carried by them other than those specially
provided for by this Act shall not be deemed or

Public notice or
private contrucl not
to limit liability.

construed to be limited or in any wise affected by

any public notice given, or any private contract
made by them; but such Railway Company shall
be answerable for such loss or injury when it shall

have been caused by gross negligence or miscon
duct on the part of their agents or servants.
Section XII. If any person shall fail to pay
on demand any sum due to any such Railway
Company for the conveyance of any goods, it shall
be lawful for the Company to detain all or any
part of such goods, or, if the same shall have been

removed from the premises of the Company, any
other goods of such person which shall then be on
their premises, or shall thereafter come into their

possession; and also to sell by public auction suﬂi
cient of such goods to realize the sum payable as
aforesaid, and all charges and expenses of such de

tention and sale, and out of the proceeds of the
sale, to retain the sum so payable, together with

the charges and expenses aforesaid, rendering the
overplus, if any, of the money arising by such sale,
I _ and such of the goods as shall remain unsold, to

the person entitled thereto; or the Company may
recover any such sum by action at law.

Remedy for non
payment 0/
the
carriage of goods.
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