This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project
to make the world’s books discoverable online.
It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books
are our gateways to the past, representing a wealth of history, culture and knowledge that’s often difficult to discover.
Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book’s long journey from the
publisher to a library and finally to you.
Usage guidelines
Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to
prevent abuse by commercial parties, including placing technical restrictions on automated querying.
We also ask that you:
+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for
personal, non-commercial purposes.
+ Refrain from automated querying Do not send automated queries of any sort to Google’s system: If you are conducting research on machine
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the
use of public domain materials for these purposes and may be able to help.
+ Maintain attribution The Google “watermark” you see on each file is essential for informing people about this project and helping them find
additional materials through Google Book Search. Please do not remove it.
+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other
countries. Whether a book is still in copyright varies from country to country, and we can’t offer guidance on whether any specific use of
any specific book is allowed. Please do not assume that a book’s appearance in Google Book Search means it can be used in any manner
anywhere in the world. Copyright infringement liability can be quite severe.
About Google Book Search
Google’s mission is to organize the world’s information and to make it universally accessible and useful. Google Book Search helps readers
discover the world’s books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web
at http://books.google.com/

..

P

L1.-

.

.

.

.

{I

I"

H1

1. PI

"I

.
._ '1

Q.Il'v

‘

_

.

..

a‘

.

..

i

1

f

:3: .51 ..
.1 o
. 15.
.

L

_

1

ﬂux.
0|

\2

A

‘

“Wm”;_

inV

Tlﬂﬂlli

~ .

r

.

L

.

Q

. ..

4..

q.

.

I

0.
.

.
_

l

9

:I

.

r“. h

.

.

'Q

<

A
.

.

b

I

7

1

.

0

.

§

l

itkw

I

.avium

I

q .

.

'1‘
. .

.

~

.

.

~

ﬁ

.

Q

.

... A.

-

v

0

.

.

2

.

~.
’

...

v

:0.

Q

a .F
.
L

u

in

.

. .w

v

.

.

.n

v
0v

..w .‘o
"an?
Q
s..|%‘
"I

‘ .

Q

u.- ~P‘
.

fa

4“

. i1

.p.

7‘ ,ﬂsxxlv‘ﬁji
71:4
“a v
‘

Q

.

\
\.

)5

‘3‘“

1:}
\_ .

B

REPORTS

COMMISSIONERS:
TWENTY VOLUMES.

g

-_—(8.)—_

JUDICIAL ESTABLISHMENTS, &c., INDIA.

Session

31 January -— 29 July 1856.

V O L. XXV.

1856.

a
O
I
q
I

all

I
I
I

1

Q

REPORTS FROM COMMISSIONERS:
1856.

TWENTY VOLUMES:—CON.'I'ENTS

OF THE

EIGHTH VOLUME.

N. B.—THE Figures at the beginning of the line, correspond with the N“ at the
foot of each Report; and the Figures at the end of the line, refer to the MS. Paging
of the Volumes arrangedfor The House of Commons.

JUDICIAL ESTABLISHMENTS, &c., INDIA:
/ [2035.]

FIRST REPORT of HER MAJESTY’s Comwssmmms appointed to
consider the Reform of the JUDICIAL EsTABLIsHMEN'rs, JUDICIAL
PROCEDURE, and LAWS of India, &c.

-

-

p.1

,/[2036.] SECOND REPORT -

-

-

-

-

-

-

- 259

/[2097.]

-

—

-

-

~

'

'

-

-

-

-

-

-

- 431

THIRD REPORT

-

/[2098.] FOURTH REPORT

322703
Von. XXV.—Sess. 1 8,56.

275

FIRST REPORT
OF

HER MAJESTY’S COMMISSIONERS
APPOINTED TO CONSIDER THE REFORM

OF THE

JUDICIAL ESTABLISHMENTS, JUDICIAL
PROCEDURE, AND LAWS
OF

I N D IVA,
&c

mrrszntev In both 1901mm of IBarliummt In) (Enmmauh of 32m? majesty.

LONDON:
PRINTED BY GEORGE EDWARD EYRE AND WILLIAM SPOTTISWOODE,
PRINTERS TO THE QUEEN‘S MOST EXCELLENT MAJESTY,
'
FOR HER LLUESTY’S STATIONERY OFFICE.

1856.

GENERAL CONTENTS.

PAGE

THE COMMIESIONs

-

-

-

-

RE PORT, INCLUDING RECOMMENDATIONS As T0
THE HIGH COURT

-

-

-

-

-

-

-

-

-

-

-

-

-

-

_

-

-

-

-

-

CRIMINAL COURTs 0F ORIGINAL JURISDICTION
CODE OF CRIMINAL PROCEDURE

-

CIVIL COURTS SUEOEDINATE To TIIE HIGH COURT
CODE OF CIVIL PROCEDURE

.

-

10

-

15

-

21

.

89

..

94

APPENDIX A.-LETTER FROM PRESIDENT OF THE BOARD OF COMMIssIONERs FOR
TIIE AFFAIRS OE INDIA, DATED 30TH NOVEMBER 1853

--

-

-

187

APPENDIX B.—-OUTLINES OF TIIE CONSTITUTION AND PROCEDURE OF THE EXISTING

COURTs

-

-

-

' -

-

-

APPENDIX C.--MINUTEs OE DIVISIONS OF TIIE COMMIssIONERs
APPENDIX D. -MINUTEs BY COMMISSIONERS
APPENDIX E.—EVIDENCE

-

-

-

-

-

-

187

-

-

-

228

-

234
251

COMMISSION.

@ VICTORIA R.
@irmria, by the Grace of God of the United Kingdom of Great Britain
and Ireland Queen, Defender of the Faith: To Our right trusty and well
belovcd Councillors Sir John Romilly, Knight, Master or Keeper of the Rolls
of Our High Court of Chancery, Sir John Jervis, Knight, Chief Justice of Our
Court of Common Pleas, and Sir Edward Ryan, Knight, and Our trusty and
well-beloved Charles Hay Cameron, Esquire, Barrister-at-Law, John M‘Pher
son Macleod, Esquire, John Abraham Francis Hawkins, Esquire, Thomas

Flower Ellis, Esquire, and Robert Lowe, Esquire, Barrister-at-Law, Greeting:
@QHDBI‘BEIE by an Act passed in the Sixteenth and Seventeenth Years of
Our Reign, reciting “ That whereas by an Act of the Third and Fourth Years
“ of King William the Fourth it was provided that Commissioners to be
“ appointed thereunder, and to be styled the Indian Law Commissioners,
“ should inquire into the Jurisdiction, Powers, and Rules of the existing Courts
“ of Justice and Police Establishments in the Territories in the Possession and

“ under the Government of the East India Company, and all existing Forms
“ of Judicial Procedure, and into the Nature and Operation of all Laws,
“ whether civil or criminal, written or customary, prevailing and in force in any
“ Part of the said Territories, and should from Time to Time make Reports,

“
“
“
“

in which they should fully set forth the Result of their Inquiries, and should
from Time to Time suggest such Alterations as might, in their Opinion, be
beneﬁcially made in the said Courts of Justice and Police Establishments,
Forms of Judicial Procedure and Laws, due Regard being had to the Dis

“ tinction of Castes, Diﬁ'erence of Religion, and the Manners and Opinions

“ prevailing among different Races and in different Parts of the said Territories ;”
and reciting, “That whereas the Indian Law Commissioners from Time to

“ Time appointed under the said Act have, in a Series of Reports, recommended
“ extensive Alterations in the Judicial Establishments, Judicial Procedure, and
“ Laws established and in force in India, and have set forth in detail the

“ Provisions which they have proposed to be established by Law for giving
“ effect to certain of their Recommendations, and such Reports have been
“ transmitted from Time to Time to the said Court of Directors; but on the
aa

greater Part of such Reports and Recommendations no ﬁnal Decision has

‘ been had ;” it is among other things enacted, that it shall be lawful for Her

Majesty at any Time after the passing of the Act, by Commission under the
Royal Sign Manual. to appoint such and so many Persons in England as to
Her Majesty may seem fit to examine and consider the Recommendations of
the said Indian Law Commissioners, and the Enactments proposed by them
for the Reform of the Judicial Establishments, Judicial Procedure, and Laws
of India, and such other Matters in relation to the Reform of the said Judicial

Establishments, Judicial Procedure, and Laws as may, by or with the Sanction
of the Commissioners for the Affairs of India, he referred to them.

A 2
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EUR! Imam pr, therefore, that We, reposing great Trust and Conﬁdence in
your Zeal, Discretion, and Integrity, have authorized and appointed, and by
these Presents do authorize and appoint, you the said Sir John Romilly, Sir
John Jervis, Sir Edward Ryan, Charles Hay Cameron, John M‘Pherson Macleod,
John Abraham Francis Hawkins, Thomas Flower Ellis, and Robert Lowe, or
any Three or more of you, to make a diligent and full Inquiry into and to
examine and consider the Recommendations of the said Indian Law Commis~
sioners, and the Enactments proposed by them for the Reform of the Judicial
Establishments, Judicial Procedure, and Laws of India, and such other Matters

in relation to the Reform of the said Judicial Establishments, Judicial Procedure,
and Laws as may, by or with the Sanction of the Commissioners for the Affairs
of India, he referred to you for your Consideration. $31111 We do by these
Presents give and grant to you, or any Three or more of you, full Power and
Authority to call before you, or any Three or more of you, such Persons in the
Service of the Crown or of the East India Company, and all such other
Persons as you shall judge necessary, by whom you may be informed of the
Truth in the Premises, and to inquire of the Premises by all other lawful Ways
and Means whatsoever.
QIIIII We do hereby give and grant unto you, or any Three or more of you,
full Power and Authority to cause all or any of the Ofﬁcers and Clerks in the
Service of the Crown or the said East India Company to bring and produce
before you, or any Three or more of you, all Records, Orders, Books, Papers,

and other Writings in the Possession of the Board of Commissioners for the
Affairs of India or the East India Company. ﬁlm Our further Will and
Pleasure is, that you do, within Three Years after the Twentieth Day of
August One thousand eight hundred and ﬁfty-three, or as soon as the same
can conveniently be done (using all Diligence), certify unto Us, under the
Hands and Seals of you, or any Three or more of you, what you shall have
done in the Premises.
$111! We further will and command, that this Our Commission shall continue

in full Force and Virtue, and that you Our said Commissioners, or any Three
or more of you, shall and may from Time to Time proceed in the Execution
thereof, and of every Matter and Thing therein contained, although the same
be not continued from Time to Time by Adjournment.

gill! for your Assistance in the due Execution of this Our Commission We
have made choice of Our trusty and well-beloved Frederick Millett, Esquire, to
be Secretary to this Our Commission, and to attend you, whose Services and
Assistance We require you to use from Time to Time as Occasion shall require.
Given at Our Court at Saint James's, the Twenty-ninth Day of November
1853, in the Seventeenth Year of Our Reign.
By Her Majesty’s Command,
(Signed)
PALMERSTON.

COMMISSION.
:

VICTORIA R.

@irtnria, by the Grace of God of the United Kingdom of Great Britain
and Ireland Queen, Defender of the Faith:

To Our right trusty and well

belovcd Councillors Sir John Romilly, Knight, Master or Keeper of the Rolls
of Our High Court of Chancery, Sir John Jervis, Knight, Chief Justice of Our
Court of Common Pleas, and Sir Edward Ryan, Knight, and Our trusty and

well-beloved Charles Hay Cameron, Esquire, Barrister-at-Law, John Macpher
son Macleod, Esquire, Thomas Flower Ellis, Esquire, Robert Lowe, Esquire,
Barrister-at-Law, and Frederic Millett, Esquire, Greeting:

wbtl‘taﬁ' We did, by Warrant under Our Royal Sign Manual bearing
Date the Twenty-ninth Day of November One thousand eight hundred and
ﬁfty-three, appoint you the said Sir John Romilly, Sir John Jervis, Sir Edward
Ryan, Charles Hay Cameron, John Macpherson Macleod, Thomas Flower Ellis,
and Robert Lowe, together with Our trusty and well-beloved John Abraham
Francis Hawkins, to be Our Commissioners to examine and consider the

Recommendations of the Indian Law Commissioners, and the Enactments pro
posed by them for the Reform of the Judicial Establishments, Judicial Procedure,
and Laws of India, and such other Matters in relation to the Reform of the
said Judicial Establishments, Judicial Procedure, and Laws as might by or with
the Sanction of the Commissioners for the Affairs of India be referred to you
for Consideration.

ﬁlm] 311031) Qt, that We have revoked and determined, and do by these
Presents revoke and determine the said \Varrant bearing Date the Twenty
ninth Day of November One thousand eight hundred and ﬁfty-three, and every
Matter and Thing therein contained. 911D We, reposing great Trust and Con
ﬁdence in your Zeal, Discretion, and Integrity, have authorized and appointed,
and by these Presents do authorize and appoint you the said Sir John Romilly,
Sir John Jervis, Sir Edward Ryan, Charles Hay Cameron, John Macpherson
Macleod, Thomas Flower Ellis, Robert Lowe, and Frederic Millett, or any

Three or more of you, to make a diligent and full Inquiry into, and to examine
and consider the Recommendations of the said Indian Law Commissioners, and
the Enactments proposed by them for the Reform of the Judicial Establish
ments, Judicial Procedure, and Laws of India, and such other Matters in relation

to the Reform of the said Judicial Establishments, Judicial Procedure, and
Laws as may, by or with the Sanction of the Commissioners for the Affairs of
India, be referred to you for your Consideration. gnu we do by these Pre
sents give and grant unto you, or any Three or more of you, full Power and
Authority to call before you, or any Three or more of you, such Persons in the
Service of the Crown or of the East India Company, and all such other Per
sons as you shall judge necessary, by whom you may be informed of the
Truth in the Premises, and to inquire of the Premises by all other lawful Ways
and Means whatsoever.
A3
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QUE We do hereby give and grant unto you, or any Three or more of you,
full Power and Authoritv to cause all or any of the Oﬁicers and Clerks in the

Service of the Crown or the said East India Company to bring and produce
before you, or any Three or more of you, all Records, Orders, Books, Papers,
and other Writings in the Possession of the Board of Commissioners for the

Affairs of India or the East India Company. '
F3111! Our further Will and Pleasure is, that you do, within Three Years
after the Twentieth Day of August One thousand eight hundred and ﬁfty
three, or as soon as the same can conveniently be done (using all Diligence),
certify unto Us, under the Hands and Seals of you, or any Three or more of
you, what you shall have done in the Premises.
$111] We further will and command, that this Our Commission shall continue

in full Force and Virtue, and' that you Our said Commissioners, or any Three
or more of you, shall and may from Time to Time proceed in the Execution
thereof, and of every Matter and Thing therein contained, although the same
be not continued from Time to Time by Adjournment.
$1111 for your Assistance in the due Execution of this Our Commission We

have made choice of Our trusty and well-beloved John Abraham Francis Haw
kins, Esquire, to be Secretary to this Our Commission, and to attend you,
whose Services and Assistance We require you to use from Time to Time as
Occasion shall require.
Given at Our Court at Saint James’s, the Seventeenth Day of March
1854, in the Seventeenth Year of Our Reign.

By Her Majesty’s Command,
(Signed)

PALMERSTON

\)

REPORT.

TO THE QUEEN'S MOST EXCELLENT MAJESTY.

YOUR. Majesty having been pleased, in pursuance of the provisions of the
16th and 17th Victoria, 0. 98. s. 22., to issue a Commission authorizing and
appointing us to examine and consider the recommendations of the Indian Law
Commissioners, and the enactments proposed by them for the reform of the
judicial establishments, judicial procedure, and laws of India, and such other

matters in relation to the reform of the said judicial establishments, judicial
procedure, and laws, as may, by or with the sanction of the Commissioners for
the Affairs of India, he referred to us; we applied ourselves to our duties
without any delay.
Along with our Commission we received a letter from the President of the
Board of Commissioners for the Affairs of India, notifying to us the subjects to
which the Board thought that our attention should be directed in the ﬁrst
instance.

“The intention,” it is stated in that letter, “of amalgamating the

“ Supreme and the Sudder Courts of each of the Presidencies has already been
at

announced to Parliament, and the ﬁrst matters which we are anxious that

you should take into your consideration are those preliminary measures
which will be necessary for this purpose.”
After due deliberation, we were of opinion that the most expedient course
was, in the ﬁrst instance, to prepare measures for effecting the desired object at
one Presidency only. It appeared to us that the undertaking to be commenced
would thus be simpliﬁed, and that the subsequent extension of the measure
to the other Presidencies would be comparatively an easy task. We have
accordingly commenced the discharge of our duties by preparing a plan for the
amalgamation of the Supreme Court of Judicature at Fort William in Bengal
with the Sudder Dewanny and Nizamut Adawlut, as well as a simple and uni
form Code of' Civil and Criminal Procedure, applicable both to the High Court
to be so formed, and to all inferior Courts within the limits of its jurisdiction.
H

a6

In order fully to understand our opinions and recommendations on these
important subjects, it is expedient to refer to the outlines of the constitution
an procedure of the existing Courts, which will be found in our Appendix.
We propose to abolish the present Supreme Court and Sudder Court, and to
substitute for them a single tribunal, which for the sake of distinction we have
called the High Court. A majority of the Commissioners think that this High
Court should never consist of less than eight members, of whom three should
be appointed by the Crown and the rest by the Governor General in Council:
That the judges to be appointed by the Crown should be selected from
barristers of England and Ireland. and members of the Faculty of Advocates in
Scotland, of not less than ﬁve years standing :
Those to be appointed b the Governor General in Council from members of
the Covenanted Civil Serwce of not less than ten years standing;
Barristers of England and Ireland, and members of the Faculty of Advocates
in Scotland, who shall have been for not less than ﬁve years admitted as bar
risters and advocates of the Supreme Court or of the High Court, whether
they may be practitioners at the bar or ofﬁcers of either of these Courts or
holders of ofﬁce under the Government;

Persons not being members of the Covenanted Civil Service, who shall have
been for not less than ten years in the judicial service of the Government ;
Persons who have been for not less than ten years vakeels;
Persons who shall havebelonged to the two last-mentioned classes for periods
amounting together to not less than ten years.
A4
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A majority think that all the judges of the High Court should hold their
ofﬁces during the pleasure of the Crown; and we all think that it should be
competent to the Governor General in Council to suspend, till the pleasure of
the Crown is known, any judge holding ofﬁce during the pleasure of the Crown;
and also that the Chief Justice should, as vacancies occur, be appointed by the

Crown.
In the letter addressed by the President of the Board of Commissioners
for the Affairs of India to this Commission on the 30th November 1853, the

following passage occurs :
“ Another indispensable preliminary to the amalgamation of the highest
“ Courts, would seem to be the formation of a subordinate Court, in the presi

“ dency towns, which may relieve the new Court of so much of its original
“ jurisdiction as to leave suﬁicient time for the transaction of its appellate
“ business.”
We have carefully considered this suggestion, and a majority of the Com
mission are of opinion that the object of the India Board (the leaving namely,
the High Court sufﬁcient time for the transaction of its appellate business,) will
be better attained by enabling the High Court to divide itself into several Courts,
more than one of which, whether in the exercise of the original jurisdiction now
vested in the Supreme Court, or of the appellate jurisdiction to be presently
described, may be sitting at one time, than by establishing a subordinate Court
as suggested.
It is possible that the amount of business may render it necessary to increase
the number of judges in the High Court. Experience alone can enable the
Government to say with certainty whether this increase should take place, and
to what extent it should be carried.
We propose that the local limits of the jurisdiction of the High Court shall
be coincident with those of the Small Cause Court at Calcutta. Many
changes may be ultimately found requisite in the law to be administered by the
High Court; for the present, we propose that this Court, on the civil side, shall
have such admiralty, ecclesiastical, and insolvency jurisdiction as is now vested
in the Supreme Court, which will cease to exist; and that, subject to the regu

lations introduced by the rules which we have prepared, the High Court shall
for the present have also such legal and equitable civil jurisdiction as is now
vested in the Supreme Court. In amount, its jurisdiction shall extend
to all causes except those in which the value of the matter of dispute does not
exceed 100 rupees, and which fall within the jurisdiction of the Small Cause
Court.
It is proposed that the High Court shall have the same original criminal
jurisdiction within the same local limits as that now vested in the Supreme
Court sitting as a Court of Oyer and Terminer, and that it shall also have the
original criminal jurisdiction now vested in the Supreme Court as a Court of
Admiralty.
With regard to appellate jurisdiction we intend that the High Court shall
have all that which is now exercised by the Sudder Dewanny and Nizamut
Adawlut, and that it shall have a new appellate jurisdiction in civil cases, from
the Courts of original jurisdiction constituted by one or more of its own judges.
\Ve recommend the adoption of the Codes of Civil and Criminal Procedure
in Calcutta, and throughout the whole of those provinces within the jurisdiction
of the Supreme or Sudder Courts which are called Regulation Provinces: we
are strongly inclined to think also that the Indian Legislature will ﬁnd them
equally applicable to the non-regulation Provinces. In the meantime, whatever
powers the Supreme Court or the Sudder Court possesses in respect of those
last-mentioned provinces should be transferred to the High Court.
Even with respect to the regulation provinces, when our codes shall have

been adopted for them, it will be advisable, for the purpose of supplying POSSlble
omissions, to transfer to the High Court by general Words all the powers now

exercised by the Supreme Court or the Sudder Court, except such as may be
inconsistent with any of our articles; such transference of the powers of the
Supreme Court, but of those of that Court only, will at any rate be certainly

REFORM OF THE JUDICIAL ESTABLISHMENTS, 860. OF INDIA.
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necessary with respect to the North-west Provinces of the Bengal Presidency,
until our system shall be introduced into those provinces, and a High Court
established at Agra.
We have made no provision for transferring to the High Court the powers
now exercised by the Supreme Court by means of the prerogative writs. The
writ of habeas corpus involves questions of substantive law, and would be better
considered in connexion with the [ex loci. We believe that our proposed rules
on the subjects of jurisdiction and procedure will render unnecessary any
provisions in regard to the other writs.
We think that the Penal Law which the Supreme Court is now empowered
to administer on its ecclesiastical side should be abolished; as far as any substi
tute is required for it, such substitute will be found in the provisions of the
Penal Code.
We could scarcely conﬁne our Report within reasonable limits were we to
enter into any detail in this place as to the reasons which have led to the adop
tion of the several recommendations we have made. The proposals which we
make as to the jurisdiction and procedure of the Courts inferior to the High
Court, civil and criminal, will be found in the rules we have prepared; and we

have appended notes to some of the articles in order to explain our views on
various Important points in them.
The rules which we at present propose relate only to the amalgamation of the
existing Courts, to jurisdiction, and to procedure. We have not considered it
within this part of our undertaking to determine ﬁnally what law should be
administered in the several Courts. The subject is one which appears to us to
belong more properly to the regulations to be made on the lat loci. We have,
therefore, for the resent conﬁned ourselves to suggesting a regulation which is
merely provisiona , the effect of which will be to preserve the present law in

this respect as far as is compatible with the rules which we have proposed as to
jurisdiction and procedure.
We shall proceed to the consideration of the other subjects referred to us by
the Commission.
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FIRST REPORT OF COMMISSIONERS APPOINTED TO CONSIDER THE

Hz'glz Court.

Institution of the

I.
There shall be one High Court of Judicature at Calcutta.

High Court.
Constitution of the

High Court.

11.
Such Court shall consist of not less than eight Judges; of whom three shall
be appointed by the Crown, and the remainder by the Governor General in
Council; and one of such Judges shall be appointed Chief Justice by the
Crown.
The Judges to be appointed by the Crown shall be selected from barristers
of England and Ireland and from members of the Faculty of Advocates in
Scotland, of not less than ﬁve years standing.
The Judges to be appointed by the Governor General in Council shall be
selected from,—

lst. Members of the Covenanted Civil Service of ten years standing; or,
26.. Barristers of England and Ireland, and members of the Faculty of
Advocates in Scotland, who shall have been admitted as barristers and

advocates of the Supreme Court or of the High Court in India for aperiod
of not less than ﬁve years; whether practising at the bar, or being oﬁicers
of the Court, or holding oﬂice under the Government; or,
3d. Persons who have been in the uncovenanted Judicial Service of the
Government for a period of ten years, ; or,
4th. Persons who have been vakeels for a period of ten years ; or,

5th. Persons who shall have acted in the two last-mentioned capacities for
periods amounting together to not less than ten years.
III.
Vacancies, how to

be ﬁlled up.

Judges to hold
ofﬁce during
pleasure of the
Crown. Governor
General in Council
may suspend.
Declaration on

entering upon
oﬂice.

Seal.

Ministerial ofﬁcers.

Every vacancy happening from time to time in the ofﬁce of any judge who
shall have been appointed by the Crown shall be ﬁlled up by the Crown, and
every vacancy in the ofﬁce of any judge appointed by the Governor General
in Council shall be ﬁlled up by the Governor General in Council.
IV.
The judges of the High Court shall hold their ofﬁces during the pleasure
of the Crown. It shall, however, be competent to the Governor General in
Council to direct the suspension of any judge of the High Court until the
pleasure of the Crown be known.
V.
Every jud e of the High Court previous to entering u on the execution of
the duties 0 his ofﬁce, shall make and subscribe the ollowing declaration
before any authority or person commissioned by competent authority to
receive it :—
“ I, A.B., appointed a judge of the High Court at Calcutta, do solemnly
“ declare that I will faithfully perform the duties of my oﬂice to the
“ best of my ability, knowledge, and judgment.”
VI.
The High Court shall use a seal such as shall be prescribed by the Governor
General in Council.
VII.
The High Court shall prepare and submit for the approval of the Governor
General in Council, a statement of such establishment of ministerial ofﬁcers as

may be necessary for the due execution of all the powers and authorities
committed to it, exhibiting in detail the number of ofﬁces, the number of oﬂicers,

their respective salaries, the tenure by which they are to hold ofﬁce, and such
further particulars as the Governor General in Council may require. When
such statement has been approved by the Governor General in Council, the
High Court shall proceed to make the appointments to the several ofﬁces.

REFORM OF THE JUDICIAL ESTABLISHMENTS, 810. OF INDIA.

VIII.
The High Court shall have power to make all the general rules for the quers of the
due exercise of the civil and criminal jurisdiction vested in that Court, and H'Eﬁl.‘ Cmmi“

also to frame forms for every proceeding in the said Court for which it shall

of

think necessary that a form he provided, and also for keeping all books, framingTorms, 8n:

entries, and accounts to be kept by the officers, and from time to time to alter for the High
any such rule or form, and the rules so made, and the forms so framed shall be court"
used and observed in the said Court; provided, that such rules and forms be

not inconsistent with the provisions of any law in force , and shall, before they
are carried into effect, have received the sanction of the Governor General in
Council.
IX.

The High Court shall be empowered to approve, admit, and enrol such In admitting
and so many advocates as to the said High Court shall seem meet, who advocates, vakeels,
shall be and are hereby authorized to appear and plead for the suitors of the and “tmmeys'
said High Court.
The High Court shall be em owered to approve, admit, and enrol such and

so many vakeels as to the sai High Court shall seem meet, who shall be
and are hereby authorized to appear, plead, and act for the suitors of the said
High Court.
The High Court shall be empowered to approve, admit, and enrol such
and so many attorneys-at-law as to the said High Court shall seem meet, who
shall be and are hereby authorized to appear and act for the suitors of the
said High Court.
X.
The High Court shall have power to make rules for the qualiﬁcation and In making rules
admission of proper persons to be advocates, vakeels, or attorneys-at-law of for the qualiﬁca

the said High Court, and shall be empowered to remove, on reasonable cause, 5°“, 8“ °f ad'
the said advocates, vakeels, or attorneys-at-law; and no person or persons what- 335323;“:9513’
soever but such advocates, vakeels, or attorneys-at-law shall be allowed to
y.
appear for or on behalf of any suitor in the said High Court; and no
person or persons whatsoever but such advocates or vakeels shall be allowed

to plead for or on behalf of any suitor in the said High Court; and no person
or persons whatsoever but such vakeels or attorneys-at-law shall be allowed to
act in any other respect than as herein-before mentioned, for any suitor in the
said High Court, except that any suitor shall be allowed to appear, plead,
or act on his own behalf, or on behalf of a eo-suitor.

Civil Jurisdiction.

XI.
The High Court shall have all the appellate jurisdiction now exercised by Appellate juris
the Sudder Dewanny Adawlut of Bengal, and a new appellate jurisdiction diction.
from the judges of the High Court exercising original jurisdiction as herein
after provided.
XII.
The High Court shall have superintendence over all the Courts of civil High Court to
judicature subject to its appellate jurisdiction, with power to call for returns, sapsrintend all

and to direct the transfer of any civil suit or appeal from any Court to any other CW“ Cums
Court of equal or superior jurisdiction.
XIII.
The High Court shall have power to make and issue all the general rules Powers of the

for regulating the practice and proceedings of the subordinate Civil Courts,
and also to frame forms for every proceeding in the said Courts for which it shall
think necessary that a form be rovided, and also for keeping all books, entries,
and accounts to be kept by t e ofﬁcers, and from time to time to alter any

Higl} Courtin
maktl‘g “‘1‘? °f
gal-1:; aims 8m
for the Subordinate

such rule or form; and the rules so made, and the forms so framed, shall be Civil Courts
used and observed in the said Courts; rovided that such rules and forms be

not inconsistent with the provisions of) any law in force, and shall, before
they are issued, have received the sanction of the Governor General in Council.

B 2

12

Local limits of
original juris
diction. _

FIRST REPORT OF COMMISSIONERS APPOINTED TO CONSIDER THE

XIV.
The High Court shall have original civil jurisdiction locally co-extensive with
that of the present Small Cause Court; provided that it shall be in the power
of the Governor General in Council, from time to time, to extend the local

limits of such jurisdiction as he shall think ﬁt.

Admiralty, eccle
siastical, and in
solvency juris
dictions.

XV.
The High Court shall have the like civil and maritime jurisdiction as that
now possessed by the Supreme Court as a Court of Admiralty, and the like
civil jurisdiction as that now possessed by the Supreme Court as a Court of
Ecclesiastical Jurisdiction, and as a Court for the Relief of Insolvent Debtors.

XVI.
Jurisdiction in

suits against the

The'High Court shall have the like jurisdiction as that new possessed by the

Supreme Court in suits against the East India Company.

East India Com

pany.
Original juris
diction as to suits.

XVII.
The High Court, in the exercise of its original jurisdiction, shall be empowered
to receive, try, and determine suits of every description, provided the landed or
other real property to which the suit may relate shall be situated, or, provided,
in all other cases the cause of action shall have arisen, or the defendant at the
time when the suit may be commenced, shall dwell, or carry on business,

Jurisdiction

Small Cause
Court.

or work for gain, within the local limits of the ordinary original jurisdiction
of the said Court, except that it shall not have any jurisdiction in cases in
which the debt, or damage, or value of the property sued for does not exceed
one hundred rupees, and which fall within the jurisdiction of the Small Cause
Court.
XVIII.
The Small Cause Court at Calcutta, besides the matters already excepted
from its jurisdiction, shall not have cognizance of any action of ejectment, or
in which the title to any corporeal or incorporeal hereditament, or to any toll,
fair, market, or franchise, or anything in the nature thereof respectively, shall
be in question, or in which the validity of any devise, bequest, or limitation under

any will or settlement may be disputed, or for any malicious prosecution, or for
any libel or slander, or for criminal conversation, or for seduction, or breach of

promise of marriage.

Declaratory suit. ,

High Court not to
entertain original
suits already heard
and determined.

No person ex
cepted from juris
diction by reason
of place of birth,
or of descent.
More than one

Court may be
sitting at the same
time.
Courts of appellate
and original juris
diction, how to be

constituted.

XIX.
No suit in the High Court shall be open to objection on the ground that a
merely declaratory decree or order is sought thereby, and it shall be lawful for
the Court to make binding declarations of right without granting consequential
relief.
XX.
The High Court shall not take cognizance, except in the way of appeal, or
of review of judgment, of any cause which shall have been already heard and
determined by a Court of competent jurisdiction between the same parties,
or parties under whom the parties to the cause claim.
XXI.
No person whatever shall, by reason of place of birth, or by reason of
descent, be in any civil proceeding whatever excepted from the jurisdiction of
the High Court.
XXII.
More than one Court of appellate or original jurisdiction constituted by
Judges of the High Court may be sitting at the same time.
XXIII.
The Chief Justice shall from time to time determine what and how many
judges of the Court, whether with or without the Chief Justice, shall constitute
Courts of appeal; and what and how many judges, whether with or without
the Chief Justice, shall constitute Courts of original jurisdiction.
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XXIV.
An appeal shall lie in all cases from the Courts of original jurisdiction con
stituted by one or more judges of the High Court to one of the Appellate Courts
constituted by judges of the High Court.

Appeal from the
High Court of

original juris
diction to the
High Court in its

t
XXV.
The judges of the High Court may be sent into the mofussil on special com
mission by the Governor General in Council.

appellate juris
diction.
Judges may be
sent on special
commission.

Criminal Jurisdiction.

XXVI.
The High Court shall have all the jurisdiction now exercised by the Sudder High Court to
Nizamut Adawlut of Bengal, as a Court of Appeal, and also as a Court for exercise powers
Nizamut
the hearing of cases referred by the Session Judges, and for the revision of cases of
Adawlut.
tried by the Criminal Courts.
XXVII.
The High Court shall be empowered to hear appeals from decisions of the
Magistrates of Calcutta in criminal trials.

To hear appeals
from decisions of
magistrates of

Calcutta.
XXVIII.
The High Court shall have su erintendence over all the Courts of criminal High Court to
judicaturc subject to its appellate jurisdiction, and over all criminal Courts sub superinteud sub

ordinate to such Courts, with ower to call for returns, and to direct the transfer ordinate Criminal
Courts.

of any criminal case or appea from any Court to any other Court of equal or
superior jurisdiction, and also to direct the investigation or trial of any criminal
case by any ofﬁcer or Court otherwise competent to investigate or try it,
though such case belongs in ordinary course to the jurisdiction of some other
oﬂieer or Court.
XXIX.
The High Court shall have power to make and issue all the general rules Powers of the
for regulating the practice and proceedings of the Criminal Courts subject to its High Court in
rules of
superintendence, and also to frame forms for every proceeding in the said Courts making
practice and fram
for which it shall think necessary that a form he provided, and also for keep ing forms for the
ing all books, entries, and accounts to be kept by the ofﬁcers, and from time to subordinate Crimi
time to alter any such rule or form; and the rules so made, and the forms so nal Courts.
framed, shall be used and observed in the said Courts ; provided, that such rules
and forms be not inconsistent with the provisions of any law in force ; and shall,

before they are issued, have received the sanction of the Governor General in
Council.

. XXX.
The High Court shall have original criminal jurisdiction within the local
limits of its original civil jurisdiction.

Local limits of

original juris
diction.

XXXI.
The High Court shall have the like criminal jurisdiction as that now possessed Admiralty juris
diction.
by the Supreme Court as a Court of Admiralty.

XXXII.
The High Court, in the exercise of its local original jurisdiction, shall be
empowered to try all persons brought before it on charges preferred by the
Advocate General, or by the Magistrates of Calcutta, or by any private person
who shall have ﬁrst obtained the leave of the Court for that purpose.

Jurisdiction as to

persons in
Calcutta.

XXXIII.
The High Court shallhave original criminal jurisdiction over all persons residing As to persons '
within the limits of its general jurisdiction, and shall have authority to try, at within its general
its discretion, any persons brought before it on charges preferred by the Advo- jurisdictiw
B3
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cate General, or by any Magistrate or other officer specially empowered by the
government to act in this behalf, or by any private person who shall have ﬁrst
obtained the leave of the Court for that purpose.
XXXIV.
No person ex
cepted from juris
diction by reason
of place of birth
or of deseent.
More than one
Court may be
sitting at the same
time.

Courts for hearing
referred cases.

N0 person whatever shall by reason of place of birth, or by'reason of descent,

be in any criminal proceeding whatever excepted from the jurisdiction of the
High Court.

XXXV.
More than one Court of appellate or original jurisdiction, or for the hearing
of cases referred by the Session Judges, or for the revision of cases called for
by the High Court, may be sitting at the same time.
XXXVI.
Every Court for the hearing of cases referred by the Session Judges. shall
consist of three judges.
XXXVII.

Courts of appellate
and original juris

The Chief Justice shall, from time to time, determine what and how many
judges, whether with or without the Chief Justice, shall from time to time

diction, &c., how

constitute Courts of appeal; and what judges, whether with or without the
Chief Justice, shall constitute Courts for the hearing of cases referred by the
Session Judges ; and what and how many judges, whether with or without the

to be constituted.

Chief Justice, shall constitute Courts for the revision of cases called for by the

High Court; and what and how many judges, whether with or without the
Chief Justice, shall constitute Courts of original criminal jurisdiction.

No Appeal.
Court may reserve
points of law.

XXXVIII.
There shall be no appeal to the High Court from any sentence or order passed
in any criminal trial before the Courts of original criminal jurisdiction constituted
by one or more Judges of the High Court. It shall, however, be at the discre
tion of the Court to reserve any point of law for the opinion of the High Court.

ﬁcate of the
advocate general.

XXXIX.
Provided, that on its being certiﬁed-by the advocate general, that in his
judgment there is error in the decision of a point or points of law decided by
the Court of original criminal jurisdiction, or that a point or points of law which
have been decided by the said Court should be further considered, the High
Court shall review the case, or such part of it as may be necessary, for the
purpose of determining the question or questions raised by the certiﬁcate of
the advocate general.

Judges may be

XL.
The Judges of the High Court may be sent into the Mofussil on Special
Commission by the Governor General in Council.

High Court to
review on certi

sent on special
commission.

Power of the Government to call for Records, cS'c.
XLI.
Government may
call for records,
8:0.

It shall be competent to the Government to call for records, returns, and

statements, from the High Court, or from any other civil or criminal Court, in
such form and manner as it may deem proper,
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Civil Courts subordinate to the High Court.

I.
There shall be three grades of Judges in each zillah or district :—
Zillah Judges.

938588 of district
J“ ges‘

Principal Sudder Ameens.
Moonsiffs.

II.
The Courts of the Zillah Judges, Principal Sudder Ameens, and Moonsiﬂ's Their Courts}, how
shall be denominated after the zillah, or city, or division in which they are t° be den°mmate¢

respectively established.

-

III.
The appointment, suspension, and removal of the Zillah Judges, Principal Their appointment,
Sudder Ameens, and Moonsiffs shall be regulated by such rules and orders 3:23:11”, and
as the Governor General in Council shall, from time to time, pass.
'
IV.
Each Civil Court is to be presided over by one or more Judges; and every Declaration on
Judge, previous to entering upon the execution of the duties of his ofﬁce, eatermg uPon
shall make and subscribe the following declaration before any authority or person ° 09'
commissioned by competent authority to receive it:
“ I, A.B., appointed
of the Court of
“ do solemnly declare that I will faithfully perform the duties of my
“ office to the best of my ability, knowledge, and judgment.”
V.
Each Civil Court is to use a seal, such as shall be prescribed by the Seal.
Government.

VI.
It shall rest with the Governor General in Council, upon the re ort of the Illinisierialoﬂicel‘s
High Court, made after such communication with the Zillah authorIties as may
be deemed requisite, to ﬁx such establishment of ministerial ofﬁcers as may be
necessary for the due execution of all the duties committed to the several
Civil Courts, and to prescribe the number of ofﬁces, the number of oﬁicers,

their respective salaries, the tenure by which they are to hold ofﬁce, and such
other particulars as the said Governor General in Council may deem proper.
Upon the receipt of the instructions of the Governor General in Council, the
Judges of the Civil Courts shall make the appointments to the several ofﬁces
of their respective establishments.
VII.
The Civil Courts shall be empowered to take cognizance of all suits and Civi|_C°\1"5 have
complaints of a civil nature, with the exception of suits their cognizance of
flu
which is barred by any Act of Parliament, or by any regulation of the Bengal ciany barred?

Code, or by any act of the Council of India.
VIII.
The Civil Courts shall not take cognizance, except in the way of appeal, or unless already
of review of judgment, of any cause which shall have been already heard and be“? “5‘1 de'
determined by a Court of competent jurisdiction between the same parties, or "mm '

parties under whom the parties to the cause claim.
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IX.
The Civil Courts are empowered to take cognizance of suits against collectors
of the revenue and their assistants and native oﬂicers, salt agents and their
assistants and native Ofﬁcers concerned in the manufacture of salt, opium

Courts for ofﬁcial
acts.

agents and their assistants and native ofﬁcers concerned in the manufacture
of opium, collectors of the customs and their assistants and native ofﬁcers
employed in the collection of the customs, the mint and assay masters and their
assistants and native ofﬁcers, for acts done in their ofﬁcial capacity.
X.

No Person ex
cepted from juris
diction by reason
of place of birth or
of descent.

No person whatever shall, by reason of place of birth, or by reason of
descent, be in any civil proceeding whatever excepted from the jurisdiction of
any of the Civil Courts.
This has been the law of the Bengal Presidency since the year 1836 in regard to all
the Civil Courts, with the exception of that of the Moonsiif.

It was extended to the

MoonsiTs Court in the year 1843.

XI.
Moonsiﬂ's, their

jurisdiction.

The Moonsiﬂ's shall be empowered to receive, try, and determine suits of

every description cognizable by the Civil Courts under the following pecuniary
limitations; provided the landed or other real property to which the suit may
relate shall be situated, or provided in all other cases the cause of action shall
have arisen, or the defendant, at the time when the suit may be commenced,
shall dwell, or carry on business, or work for gain, within the limits to which

Pecuniary
limitation.

their respective jurisdictions may extend:
For money or other personal property not exceeding in amount or value the
sum of two thousand ﬁve hundred rupees, provided the claim include the whole
amount of the demand arising from the cause of action ; but any plaintiff having
cause of action for debt or damages above the sum of two thousand ﬁve hundred
rupees may abandon the excess, and thereupon he shall, on proving his case,
have a decree for an amount not exceeding such sum, and such decree shall
be in full discharge of all demands in respect of such cause of action:
For the property or possession of land or other real property, the computed
value of which shall not exceed two thousand ﬁve hundred rupees.
XII.

Jurisdiction in
cases of set-oﬁ'.

If a defendant claim to set off a demand against the claim of a plaintiff to an
amount in excess of the ordinary jurisdiction of the Moonsitf, the Moonsiff shall,
nevertheless, have authority to try the case, and shall give judgment for the
recovery of any sum which upon inquiry shall appear to be due to either party.
We are of opinion that the jurisdiction of the Moonsiﬁ' should in all cases be regulated
by the amount claimed by the plaintiff, and that no incidental circumstances should be
permitted to prevent his cognizance of asuit once instituted in his Court.

Principal Sudder
Ameens, their

jurisdiction.

XIII.
The Principal Sudder Ameen shall be empowered to‘receive, try, and determine
suits of every description cognizable by the Civil Courts in which the amount
claimed or the computed value of the property may exceed the sum of two
thousand ﬁve hundred rupees, provided the landed or other real property to
which the suit may relate shall be situated, or provided in all other cases the
cause of action shall have arisen, or the defendant, at the time when the suit
may be commenced, shall dwell, or carry on business, or work for gain, within

the limits of the district over which his jurisdiction may extend.
XIV.
To exercise the
powers of Moonsiﬂ‘
at the Sudder
station of the dis
trict.

The Principal Sudder Ameen shall further exercise the same powers as the
Moonsiﬁ' within the limits of the territorial division now included in the local
jurisdiction of the Moonsiff ﬁxed at the sudtlcr or head station of the district.
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XV.
The Zillah Judge shall have concurrent original jurisdiction with that Zillah-hfdge.
of the Principal Sudder Ameen in regard to all suits above the value of two g'i'ﬁi'gal-lum‘
thousand ﬁve hundred rupees; provided, however, it shall be competent to a

n‘

Zillah Judge, on cause shown, to receive, try, and determine a suit within the

pecuniary limitation assigned to the Moonsiff, or to direct the transfer of any
suit from any Court to any other Court of equal or superior jurisdiction in his
district.
XVI.
The Zillah Judge and the Principal Sudder Ameen shall have concurrent Moonsiﬁ'kjuri-“dic

jurisdiction, and the Moonsiff shall not have jurisdiction, in cases in which there

:33?

is no speciﬁcation of the estimated value of any property or of any sum of cation of ﬂag

money by way of damages.
XVII.
A suit for land or other real property situate within the limits of a single
Zillah, but within the jurisdiction of different Moonsiffs’ Courts, may, with the
previous sanction of the Judge of such Zillah, be brought in any Court within
the limits of which any portion of such property is situate, provided the entire
claim in respect of the value of the property in suit be cognizable by such
Lourt.

Sui“ {9: “:ale'
gﬁfjlli’nmdﬁesem
jurisdictions of the
same Zillah

XVIII.
'
In like manner, if the property be situate within the limits of different Suits for 1'eal_pro
Zillah Courts, the suit may be brought in any Court, otherwise competent PFétys'mzﬂﬁ‘l?
to try it, within the jurisdiction of which any portion of the land .or other real d' event ' a 5‘
property'in suit is situate, but in such case the Court in which the suit is
brought shall apply to the High Court for authority to proceed with the same ;
and if the suit is brought in the Court of the Principal Sudder Ameen or
Moonsiff, the application shall be submitted, through the illah Judge, to whom
such Principal Sudder Ameen or Moonsiff is subordinate.
The rules Contained in Articles XVII. and XVIII. are now in force in the Bengal Presi
dency, and as they have been found convenient in practice, we have retained them.

XIX.
If the property be situate partly within the limits of the ordinary original Suits for real pro
jurisdiction of the High Court, and partly within those of any other Court or P‘f"! Slum? Bully

Courts, the suit may be brought either in the High Court or in any other Court, 31::“Srtlfelgi'sa'c'
otherwise competent to try it, within the jurisdiction of which any portion of the Court, and pa§dy

land or other real property is situate.

If the suit is brought in any other in_ aputherjmis

Court than the High Court, application for authority to proceed with the same “lemm

shall be made to the High Court, as directed in the last preceding article.

XX.
No suit in any of the Civil Courts shall be open to objection on the ground Declaratory suit.
that a merely declaratory decree or order is sought thereby, and it shall be
lawful for the Court to make binding declarations of right without granting
consequential relief.
XXI.
The judicial decisions of the Courts of Justice shall be subject to revision By whom judicial
only by the constituted Courts of appellate jurisdiction, or by themselves under decisions may be
the rules of the code of procedure applicable to reviews of judgment.
rev‘sed‘
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Under the Sudder Court there are at present four grades 0' Courts for the administration
of civil justice in the districts of the Bengal Presidency, viz., Lillah Judges, Principal Sudder
Ameens, Sudder Ameens, and Moorisiffs.
The Moonsiﬁ' has original jurisdiction in all cases where the value of the property in
dispute is not more than 300 rupees.
The Sudder Ameen has original jurisdiction in all cases where the value of the property
in dispute is above 800 rupees and not more than 1,000 rupees.
The Principal Sudder Ameen has original jurisdiction in all cases where the value of
the property in dispute is above 1,000 rupees.
The Zillah Judge has the power of withdraning any case from the ﬁles of the Subordinate
Courts for sufﬁcient reason, and trying it himself.

With this exception, his jurisdiction, under

the ordinary practice as at present existing, is wholly appellate.
As the arrangement ofthe Courts which we propose are, in some measure, regulated by
the law of appeal recommended by us in the code of civil procedure, we shall brieﬂy advert
here to the existing system of appeal, and the alterations which we suggest.
From all decisions of the Moonsiff and Sudder Ameen there is an appeal to the Zillah
Judge. But if from the state of his ﬁles the Judge should deem it impracticable to dispose
of all the appeals before him, he may report the matter to the Sudder Dewanny Adawlut,
and obtain its permission to refer a speciﬁed number of the cases to the Principal Sudder
Ameen. He ought, however, to retain enough ofthem on his own ﬁle to enable him to
judge how business is conducted by the Moonsiffs and Sudder Ameens.
From all decisions of the Principal Sudder Ameen, where the value of the property in
dispute is between 1,000 rupees and 5,000 rupees, there is an appeal to the Zillah Judge;
where the value is above 5,000 rupees, the appeal is to the Sudder Dewanny Adawlut.
This, and the appeal from the Moonsiif and Sudder Ameen, is called the regular appeal,
and it goes to the whole merits of the case. But there is a further or special appeal to the
Sudder Dewanny Adawlut from all decisions on regular appeals passed by the Zillah Judge
or Principal Sudder Ameen, where thejudgment appears on the face of the decree (assuming
all the facts to be as there found) inconsistent with some regulation of Government, esta
blished precedent, or the Hindoo 0r Mahomedan law, in cases to which these are applicable.
We propose, that there shall in future be three grades of Judges in each district, viz., Zillah
Judges, Principal Sudder Ameens, and Moonsiﬁ's.
That the Moonsiff have original jurisdiction in all cases where the value of the property in
dispute is not more than 2,500 rupees.

._

That the Principal Sudder Ameen have original jurisdiction in all cases where the value of
the property in dispute is above 2,500 rupees.
That the Zillah Judge have original jurisdiction concurrent with that Of the Principal
Sudder Ameen, with power to withdraw, on cause shown, any case from any Court in his

district, and to transfer it to any other t f equal or superior jurisdiction. _
It is further proposed, that there shall be an appeal from all decisions 0f the Principal
Sudder Ameens and Moonsiﬁ's, except in cases of the simplest kind, in ill_hl<lh the amOimt in

dispute does not exceed 50 rupees; the appeal in cases not exceeding 1,000 rupees to be
to the Z'ilah Judge, and in cases exceeding that sum to the High Court all Caicutla; that

there shall be an appeal from all decisions of the Zillah Judge in original chew t0 the High
Court ; and that there shall be no special appeal, unless the Zillah Judge s‘hhii ceriif)’, at
the time of deciding the case, that it is one for revision by the High Court.
_

The foregoing arrangements, while they take. away all appellate jurisdiction from the
Principal Sudder Ameen, will lead to the transfer of a great part of his original jurisdiCliOH
to the Moonsiff, and will thus leave comparatively little business in the hands oi. the Prin
cipal Sudder Ameens. In order, however, to render the services of the“ PriHCiPBI
Sudder Ameen available in the most eﬁicient way, it is propoeed that the separate Ofﬁce

of Moonsiff at the head station of each district shall be dispensed with, and that the
Principal Sudder Ameen shall be eI-qﬂicio Moonsiff of a circumscribed local jurisdiCtion
round the station. It has hitherto been the practice of the Government of India to require
from the Zillah Judge, as the recognized ofﬁcial superintendent of the. adniinistral-ion 0f
justice in his district, an annual report of the character and qualiﬁcations of the native
Judges holding office under him. The rules which give the Moonsiff an original jurisd-iCliOB
to the extent of 2,500 rupees, and the Zillah Judge an appellate jurisdiction to the extEm 0i.
1,000 rupees, will bring the Moonsil'f immediately under the eye of the High Court as we“
as under that of the Judge; but to invest the Principal Sudder Ameen with a jurisdiction
commencing at 2,500 rupees, and to do nothing more, will entirely remove that oiiicer

from the superviswn of the Zillah Judge, as far as the exercise of the Judge’s appellate
jurisdiction may be held to bring a native Judge under his notice. The plan proposed by “8
indicates a mode by which every native Judge of a district may be subjected to the direct
and immediate supervision of both the controlling authorities, and that in a way calculated to
avoid any collision between them.
Another point in favour of the measure may be adverted to. The Principal Sudder
Ameen has been selected from among the lower grades of Judges for his character and
qualiﬁcations. Merit has advanced him to his present position. He ought to be, and in
most cases probably is, the most able and efﬁcient native Judge of the district. Were a
man of his stamp appointed in every district as an agent for the introduction of the new
system into the Courts in which the great majority of causes are instituted, and for the
exercise of the small-cause ﬁnal jurisdiction proposed to be conferred on the Moonsiﬂht
and located, as he would be, at the Sudder station, in the largest town, or in the most populous
and inﬂuential part of the zillah, it would go far to render the measure popular, and to

ensure success; while, at the same time, such a Court would serve as a model and a guide
for the other Courts of the district.
The foregoing suggestions involve three leading points for consideration :—
1st,-'l‘he enlargement of the jurisdiction of the Moonsiff, from 800 to 2,500 rupees.

2nd,—The reduction of the number of grades of judicial oﬂicers in each zillah from four
to three, by the abolition of the oﬂice of Sudder Ameen.
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3rd,-The alteration in the law of appeal.
The ﬁrst point for consideration is the pr'oposed enlargement of the jurisdiction of the
Moonsiﬁ'.
While, in Bengal. the jurisdiction of the Moonsiﬂ' is limited to 300 rupees, in Madras it
is extended to 1,000, and in Bombay, to 5,000 rupees. So far back as the year 184-3, the
Law Commission recommended to the Government of India the enlargement of the juris
diction of the Moonsitf to the extent of 1,000 rupees.
“In offering this suggestion,"
they say, “we have considered that the experience which the Bengal Moonsiﬂ's have had
“ under the existing system, which has now been in operation more than ten years, has, no
“ doubt, given them a decree of judicial ability fully adequate to the extended jurisdiction

“ we propose to assign to them ; and that, under the system of examination lately introduced,
“ there is reason to expect their successors will enter upon their oﬁices with superior
“ qualiﬁcations."
The anticipations of the Law Commission would, in a great measure, appear, by the
evidence given before the Parliamentary Committees of the session of l853, to have been

realized.
Mr. Mills and Mr. Harington the Commissioners appointed by the Government of India
to prepare a Code of Civil Procedure are of opinion, that if adequate salaries be assigned
to them, the jurisdiction of the Sudder Ameens might be ﬁxed at 5,000 rupees, and that
of the Moonsiﬂ's at 1,000 rupees.
With advertcnce to the system of examination and selection of candidates which now
prevails; to the remuneration of these ofﬁcers by a higher and more adequate scale of
emolument, which we think should accompany the extension of their powers to the limit we
propose; and to the fact that the decisions of the Moonsiifs will be brought under the
operation of the law of appeal, according to the value of the suit, to the immediate notice

of the High Court as well as of the Zillah Judge, we are of opinion that the Moonsirl's in
Bengal may be safely entrusted with a jurisdiction to half the extent of the le'ladlCLlOD
now exercised by the Moonsiﬂ's in Bombay, where they deal with causes of the value of
5,000 rupees.
The second point for consideration is, the abolition of the ofﬁce of Sudder Ameen.
This measure was recommended by the Law Commission in the year 1848; and should

the jurisdiction of the Moonsilf be enlarged to the extent proposed, there will be no need
and no room for an intermediate grade between the Principal Sudder Ameen and the
Moonsilf.

At present the ﬁles of many ofthe Sudder Ameens have few causes on them, and

some of them are also employed as Moonsiﬂ's.
The last point, viz., the alteration in the law of appeal, will be noticed more fully in the
proper place in the Code of Prooedure.
The adoptir-n of the rules proposed by the Commission will not, it is believed, impose any
amount of labour upon the courts of appellate jurisdiction which they will not be able fully
to meet.

In the year 1851, there were preferred 7,706 appeals from the decisions of the Moonsiffs.
From this number, at least one half or 3,850 cases may be struck off as not appealable, leaving
3,856 appeals from the decisions of the Moonsiﬁ‘s. To these must be added 672, being the
number appealed from the decisions of the Sudder Ameens, making a total of 4,528 cases.

From this number may fairly be deducted 20 per cent. or 900, by which number it may be
presumed that the total number of appeals will be reduced by the adoption of the new system
of procedure proposed to be introduced, leaving in round numbers 3,600 appeals to be disposed
of by the Judge.
The dispensing with the present complicated and voluminous proceedings will lead to a
further considerable reduction of labour.
In the same year, there were 771 apppeals to the Zillah Judge from the decisions of the

Principal Sutlder Ameens in cases from 1,000 to 5,000 rupees. The whole of these must now,
for the purpose of calculation, be transferred from the ﬁles of the Judges to that of the High
Court ; for it will make no difference in this respect that tl.e majority of the cases heretofore
tried by the Principal Sudder Ameens would henceforth be tried by the Moonsiﬁ's. Add to these
148 appeals preferred to the Sudder Dewanny Adawlut from the decisions of the Principal
Sudder Ameens in cases above 5,000 rupees, and we have a total of 919 cases appealable to
the High Court, from the decisions of the native Judges. To these, again, must be added
thirty-sir appeals from the decisions of the Zillah Judges, making a grand total of 955 regular

or ﬁr-t appeals to the High Court. Supposing 20 per cent. to be deducted under the new
system of procedure. there remains a balance of 764 cases. Under the existing system there
were 188 regular or ﬁrst appeals from the decisions of the Judges and Principal Sudder Ameens.
This gives an increase of 576 regular appeals. But from these there must be deducted the
number of special appeals admitted from the decisions of the Judges and Principal Sudder
Ameens in appeal cases, as the present law of special appeal would be entirely superseded.
There were 14-0 of the former and 123 of the latter, making a. total of 265. This would leave
a total increase of 311 appeals. Against these, however, must be set 752 applications for the
admission of special appeals. The code of procedure provides, moreover, for the bolition of the
appeal from orders in many cases which are now appealable, and limits the dissatisﬁed party, in
such cases, to the remedy of a regular suit.
The aggregate business of the High Court, as far as the inﬂux of cases from the Mofussil
Courts is concerned, will probably not be in excess of what it now is.
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LAW '[0 BE ADMINISTERED.
In all cases in which a suit is brought in the ﬁrst instance in the High Court,
or in which it is removed from the Court of Small Causes at Calcutta to the
High Court, or a question of law or equity is reserved by the Judges of the
Court of Small Causes at Calcutta for the opinion of the Judges of the High
Court, the Court shall (until otherwise provided) be guided in its decisions
by the laws administered by Her Majesty’s Supreme Court of Judicature at
Fort William in Bengal, at the time of the passing of this Act, except in so far
as may be inconsistent with anything herein contained. And in all cases in
which a suit is brought in the ﬁrst instance in any Court other than the High
Court, or the Court of Small Causes at Calcutta, the Courts shall (until
otherwise provided) he guided in their decisions by the laws and regulations
in force at the time of the passing of this Act at the place where such Court is
situate, except in so far as may be inconsistent with anything herein contained.
The object we have in view in the foregoing rule is to leave the substantive law for the
present as it now stands, and we suggest that the rule (to which reference has been made
in our opening remarks) be included in the Act giving effect to the Code 01' Procedure

which we have prepared.
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Proposed Code of Procedure for the Courts of Civil
Judicature in Bengal.
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INTRODUCTORY NOTES.
IT is intended that the proposed code of civil procedure shall apply to all ordinary Civil
Courts in Bengal, with

the exception of the Court of Small Causes at Calcutta.

The

jurisdiction of that Court is limited to suits in which the property in dispute does not exceed
500 rupees; and out of the cases that fall below that pecuniary limit all of a more compli
cated nature are reserved by the constitution of the Court for a higher tribunal. The cases
that remain are generally very simple; and the- procedure of the Court seems to be well
adapted to them. It might, therefore, be inexpedient to change it for a new procedure.
framed for suits of all kinds. But, as the new procedure will, in the simpler class of suits,
be equally expeditious and economical with that of the Court of Small Causes at Calcutta,
it will not be necessary to extend the system of Courts of Small Causes to the other
principal stations in the country, as has been sometimes proposed. There will thus be one
procedure for all ordinary Civil Courts in Bengal, with only a single exception.

At present there are six different systems of procedure in Bengal, besides the one for the
Court of Small Causes at Calcutta : four in the Supreme Court, corresponding to its common
law, equity, ecclesiastical, and admiralty jurisdictions; and two in the Courts of the East
India Company, one for regular, and the other for summary, suits. The procedures as
well as the jurisdictions of the Supreme Court are all founded on the Charter of George III.,
dated 26th March 1774 ; and the procedures of the Company’s Courts originated in a code of

regulations passed by Lord Cornwallis, in 1793. That code was applicable chieﬂy to regular
suits; and there was only one class of cases for which it was then considered necessary to
provide a more summary procedure. These were suits for the forcible dispossession of disputed
lands and crops. But, a few years later, the summary procedure was extended to cases
connected with the collection and exaction of rent. The summary jurisdiction in cases
of forcible dispossession was ﬁnally transferred to the magistrates by Act IV. of 1840 of the
Indian Legislature ; and the summary jurisdiction in cases of rent, which had gradually
increased so as to embrace almost every question between the zemindar and ryot, was
transferred, by Regulation VIII. of 1831, to the collector of land revenue. With these
summary jurisdictions we do not propose to interfere.
The proposed code of procedure is not intended to apply to Military Courts of Requests.
Nor is it intended to apply to the jurisdiction of the special deputy collector in what are called
resumption suits. The procedure in these suits is very simple; and was framed for one very

peculiar class of cases.

The existing Civil Courts in Bengal, are: Her Majesty’s Supreme

Court, the Court of Sudder Dewanny Adawlnt, the Courts of the Zillah Judge, the Principal
Sudder Ameen, the Sudder Amccn and the Moonsiﬁ‘, with the Small Cause Court at Calcutta.
It is proposed to abolish the Court of the Sudder Ameen. The new procedure will apply
to all the rest, with the exception, above stated, of the Court of Small Causes at Calcutta.
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CHAPTER 1.
PRELIMINARY RULES.

No institution
stamp, fee, or de
posit.

I
No stamp duty, fee, or deposit shall be required on the institution of any
civil suit, or on the entry of any appeal from the decision or order of any
Civil Court; nor shall duties or fees of any kind be payable in respect of any
other proceedings had in any Civil Court, except such fees or charges as may be
set forth in tables to be prepared as herein-after provided.

Tables of fees and
charges to be pre
pared.

II.
A table of fees to be allowed to ofﬁcers of Court for all and every part of
the business to be done by them, and of the charges which may be made by
them for copies of papers, and for the expense of servmg processes of Court,
shall be prepared for all the CiVIl Courts comprlsed in any zillah by the Judge
of the zillah, under the direction of the High Court, and for the High Court

by the Judges thereof. And a copy of the table of fees and charges so
prepared, which may be applicable to any CIVIl Court, shall, after the same
shall have received the sanction of the Governor General in Council, be hung
upi in some conspicuous part of the Court. And it shall not be lawful for any
0 cer of the Court to demand any greater or other fee or reward for the
business done by him, than such fees or charges as may be set forth in such
table.
_
N0 institution fee has ever been paidin the Supreme Court, nor, under the original system of
Lord Cornwallis, was there any such fee in the Courts of' the Company. The State defrayed
the exPense of all the judicial establishments. An institution fee, in the case of civil suits,
was established by Regulation XXXVIII. of 1795, not as a source of“ revenue, but, as
appears from the preamble to the regulation, for the purpose of preventing vexatious litigation.
By Regulation VI. of 1797, the institution fees were converted into stamp duties; the

preamble there assigns the same object, but adds also that of increasing the public revenue.
The last purpose is the only one mentioned in Regulation I. of 1814, which further regulates
these payments.
Having to provide an uniform system of procedure for India, we have thought it better
on the whole to abolish the institution fee, rather than to recommend its extension to Calcutta.

Parties may ap
pear in person or
by attorney.

III.
All applications to any Civil Court, and all appearances of parties in
any Civil Court, except when otherwise specially provided, may be made by
the party in person, or through an attorney or vakeel duly authorized to
act on his behalf. The authority shall in all cases be in writing, and shall be
ﬁled with the proper ofﬁcer of the Court. When so ﬁled, it shall be considered
to be in full force until revoked, and the revocation shall be intimated in writin

to the ofﬁcer; and all notices given to, or processes served on, the attorney
or vakeel of either party, or left at the oﬂice or ordinary residence of such
attorney or vakeel, relative to the suit, and whether the same be for the personal

attendance of the party or not, shall be presumed to be duly communicated
and made known to the party whom the attorney or vakeel represents, and
shall be as effectual for all purposes in relation to the suit as if the same had
been given to or served on the party in person, unless the Court shall otherwise
direct.
In Her Majesty’s Supreme Court, as in the Courts at Westminster, a party is represented
by two persons: the barrister, who pleads for him orally or in writing, but is restricted to
these duties; and the attorney, who does everything else for him that may be required
during the progress of the suit. In the Company's Courts the suitor is represented by only
one person, who is called a vakeel, and pleads for him like the barrister in the Supreme Court,
as well as acts for him generally in all other matters relative to the suit, like the attorney
in the Supreme Court. We see no objection to a combination oftheso systems.

Party appearing
in person to enter
his name and ad
dress in a book.

IV.
In all cases in which a party shall appear in person, and the cause shall
not be decided on the day of his appearance, he shall enter his name and
place of abode in a book to be kept for that purpose by the proper ofﬁcer of the
Court, if his place of abode shall be within a radius of eight miles from the
Court-house; otherwise, he shall enter in the said book the name and place of
abode of some person residing within such distance of the Court-house, on whom
he may wish that all notices or process in the cause should be served on his be
half. And all notices or process relative to the suit which may thereafter be left
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at the place so entered in the re 'ster, shall be deemed good service on the
party, and shall be as effectual or all purposes relative to the suit as if the
same had been served on the party himself in person, unless the Court shall
otherwise direct. If no such entry as aforesaid shall be made in the said
register, the ﬁxing up of such notices or process in some conspicuous place in
the ofﬁce of the clerk or other proper ofﬁcer of the Court, and also in some
conspicuous place in the Court-house, shall in like manner be deemed to be
good service, and shall be as effectual for all purposes relative to the suit as
if such entry had been made, and the notice or process had been left at the
place so entered in the register.
V.
When a native ofﬁcer or soldier in the service of the Government is a
party to a suit, and cannot obtain a furlough or leave of absence for the
purpose of prosecuting or defending it in person, he may authorize any member
of his family or any other person to conduct and manage the suit or the defence,
as the case may be, in his stead. The authority shall in all cases be in writing,
and shall be signed by the native ofﬁcer or soldier in the presence of his

Native ofﬁcers or
soldiers who can

not obtain leave of
absence may
authorize any
person to appear
for them;

commanding ofﬁcer, who shall countersign the same, and it shall be ﬁled with

the proper ofﬁcer of the Court. When so ﬁled, the counter signature of the
commanding ofﬁcer shall be sufﬁcient proof that the authority was duly
executed, and that the native ofﬁcer or soldier by whom it was granted could
not obtain a furlough or leave of absence for the purpose of prosecuting or
defending the suit in person.
VI.
Any person who may be authorized, as in the last preceding Article
mentioned, by a native ofﬁcer or soldier to prosecute or defend a suit in his
stead, shall be competent to prosecute or defend it in person in the same manner
as the native ofﬁcer or soldier could do if present; or he may appoint an attorney
or vakeel of the Court to prOsecute or defend the suit on behalf of such native
ofﬁcer or soldier. And all notices or process relative to the suit which may
be served upon any person who shall be so authorized as aforesaid by a native
ofﬁcer or soldier, or upon any attorney or vakeel who shall be appointed as
aforesaid by such person to act for or on behalf of such native ofﬁcer or soldier,
shall be as effectual for all purposes relative to the suit as if the same had
been served on the party in person or on an attorney or vakeel directly appointed
by him.

Who may appear
personally, or
appoint an attor
ney or vakeel.

The two articles relative to native officers and soldiers, together with the corresponding
articles XXXVI. and CLII., have been taken with some modiﬁcations from the existing prac
tice of the Company’s Courts.

I

CHAPTER II.
OF A SUIT TILL FINAL DECREE.
Of ithe Institution of Suits.
VII.
All suits shall be commenced by a summons to the defendant.

Suits to commence
with summons.

VIII.
The application for a summons shall be made to the Clerk or other
proper ofﬁcer of the Court by the party in person, or through one of the
attorneys or vakeels of the Court, duly authorized to act on his behalf, bv
an instrument in writing, which shall be delivered to the ofﬁcer at the time Of
making the application.
IX.
The application shall be accompanied by the following particulars, distinctly
written in the language in ordinary use in proceedings before the Court, viz.I. The name, description, and place of abode of the plaintiff.
2. The name, description, and place of abode of the defendant, so far as
they can be ascertained.
C4
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given with the ap
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3. The relief sought for, the subject of the claim, the cause of action, and

when it accrued. The following are instances:
If the suit be for money due on a bond or other written instrument z—Pay
ment of Company’s rupees
due on (a bond, tumussook,
hoondee, or bill of exchange, as the case may be) for the sum of Company’s
rupees
, hearing date the
day of
,
and payable on the
day of
.
If the suit be for the price of goods sold :—Payment of Company’s rupees
on account of

maunds of (rice, indigo, sugar,

or as the case may be), sold on the
day of
, and
the price of which became payable on the
day of
.
If the suit be for damages for slanderous words :—Pay1nent of Company’s
rupees
, on account of injury done to the Plaintiff, by calling him
on the

day of

, a (thug, or thief, or as the case

may be), or by causing to be published on the
day of
,
in a newspaper entitled the
, (or otherwise as the case
may be) the following slanderous words concerning him (stating them at
length, as the case may be).
4. When the claim is for any property other than money, its estimated value
Company’s rupees. The following are instances:
If the suit be for a Zemindary, or share in a Zemindary ;-——Possession of a
Zemindary, or of
arms
gundas share in a Zemindary,
called

situate in the Zillah of

, the Sudder

J ummah of which is Company’s rupees
, and estimated value
Company’s rupees
, of which the Plaintiff was dispossessed (or
forcibly or fraudulently dispossessed, if the case be so,) on the
day of
; or to which the Plaintiff became entitled by inheritance
from

, on or about the

day of

.

5. When the claim is for a declaration of right, or the fulﬁlment of a duty
in which the plaintiff is interested, or that the defendant be restrained from the
committal of any breach of a contract or other injury to the plaintiff, or for
anything not susceptible of pecuniary valuation, it shall not be necessary to
specify the estimated value of any property or any sum of money by way of
damages.
6. In all suits by or against the Government, or one of its ofiicers in his
official capacity, or the East India Company, or any other Corporation, or any
Company authorized to sue and be sued in the name of an officer or Trustees,
the words “ The Government,” or “ The Collector of

,” or

otherwise as the case may be, or “ The East India Company,” or name of the
Corporation or name or names of the officer or Trustees of the Company,
shall be inserted in Nos. 1 and 2, instead of the name and description of the
Plaintiff or Defendant. But in all other cases it shall be necessary to specify
the names of all the parties.
This Code of Procedure contains no rules on the subject of the valuation of property in
civil suits. We think it our most expedient course to leave it to the Government of India to
decide whether any, and what, alterations should be made in the law on this subject, in

the event of our recommendation in regard to the abolition of the institution fee being
adopted.

X.
If the amount or estimated value of the claim, as stated by the plaintiff,
Application to be}
rejected if the
be beyond the jurisdiction of the Court the oﬂicer shall refuse to receive the
claim is beyond
application.
the jurisdiction of
the Court.
Reference to be

XI.
If the suit be for land or other real property, situate partly within the

made 10 the Judge jurisdiction of the Court, and partly within the jurisdiction of some other Court
in a suit for pro or Courts, the officer shall submit the application for the order of the judge.
perty in different
jurisdictions.

XII.
When the claim is
within the Court’s
jurisdiction, the
ofﬁcer shall enter

the particulars in
:1. Register.

If the amount or estimated value of the claim, as stated by the plaintiff,
be within the jurisdiction of the Court, the ab0\'e particulars shall be entered
by the ofﬁcer in a book to be kept for the purpose, and called the Register of
Civil Suits, and the entries shall be numbered in every year according to the
order in which the application shall be made.
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XIII.
The Register shall be kept in the form contained in the Schedule ( A.)
hereunto annexed; and a certiﬁed copy of the Register, under the seal of the
Court, shall be received in evidence in all courts of justice in India.
XIV.
When the plaintiff’s demand is founded on any instrument in writing,
as constituting or acknowledging the demand, such as a bond, tumussook, bill

Form of the
Register.

Document of debt
should be shown

of exchange, hoondee, ikrar, or acknowledgment, the same shall be produced to the ofﬁcer.

and shown to the ofﬁcer at the time of applying for the summons, and a copy
of the instrument shall be delivered to him at the same time, for the purppse

of being served with the summons on the defendant; and if such instrument
shall not be produced it shall not be received in evidence on behalf of the
plaintiff at the hearing or trial of the cause, without the sanction of the

Court.

When there is more than one defendant, a copy of the instrument for

each defendant shall be delivered to the ofﬁcer; unless all the defendants are

members of one joint and undivided Hindoo family, in which case one copy of
the instrument will be suﬂicient.
XV.
The person applying to the ofﬁcer for a summons shall state at the Summons may be
time of his application, whether he requires a summons for the ﬁrst hearing for settlement of
issues, or ﬁnal
and settlement of issues or for the ﬁnal disposal of the cause.
disposal.
We propose that all suits shall commence with a summons to the defendant. In the
body of the summons will be contained such particulars of the claim as will in general
enable the defendant to prepare himself sufﬁciently for the defence ; and on the back of the
summons will be endorsed directions which will inform him what he ought to do if he
means to admit or dispute the demand. - He will be informed that, in the event of his dis
puting it, he must appear in person on the day indicated in the summons, provided with all
the documentary evidence which he may wish to adduce, and prepared to answer all such
questions as the judge may put to him relating to the demand or his own defence ; and that,
if he cannot appear in person, he must authorize some attorney or vakeel of the Court to
appear for him, and produce his documents, and must instruct the attorney or vakeel in such
a manner as to enable him to answer the judge’s interrogatories on his behalf; and he will
be warned that, if he fails to appear, in person or otherwise, judgment will be given against
him by default.
In by far the greater number of suits that are brought before the Courts of justice,
the whole matter in dispute may be resolved into a single issue, on which the parties may at
once go to trial. There are others of a more complicated nature, where, the dispute being
involved in many circumstances, some preliminary process may be required for ascertaining
with precision the points that may be material to a correct decision of the case. This
intermediate process is what is termed settling the issues. And it is a matter of great
practical moment, with a view to the saving of time to the Court, and unnecessary expense
and trouble to the parties and their witnesses, to distinguish as far as possible between this
class of cases and those which "admit of immediate decision. It is only by the judge after
he has examined the parties, that this can be effectively done. But the plaintiff can in
general form a pretty accurate idea on the subject, particularly when he is acting under pro
fessional advice. We therefore considered whether it would be advisable to leave it in all
cases to his discretion to apply either for a summons to settle issues only, or for a
summons for the ﬁnal disposal of the case. It is clear that, in really simple cases, much
time will be saved by this mode of procedure. On the other hand, it puts it in the power
of the plaintiﬂ', in every case whatever, to compel the defendant to bring witnesses whose
attendance, had the business of the ﬁrst hearing been conﬁned to the settling of the issues,
might have never been required at all ; and thus it defeats one main object which the settling
of the issues has in view. This objection it is proposed to meet by empowering the judge, in
the case of such a summons, to refuse to dispose of the case ﬁnally; the bearing upon
such refusal will become simply a hearing for the settling the issues; and it may be con
sidered that the defendant, in cases which he sees to be unﬁt for decision without a previous
settling of the issues, will rely on the judge taking this course, and will think that he may
safely abstain from bringing his witnesses. In answer to which, again, it has been suggested
that this is an uncertain result, which defendants may not venture to anticipate, and that,
practically, the effect will be that the plaintiff may always force the defendant to bring all
his witnesses to the ﬁrst hearing. We are not unanimous in our decision upon this point;
but the majority of the Commission are of opinion that the advantages of the proposed plan,
including the vesting of such discretion in the judge, outweigh the disadvantages ; and it is
therefore adopted in our scheme of procedure when the plaintiff takes out such a summons.
The defendant will be further warned, by the directions on the back, that he must bring his
witnesses, and will be instructed how, if he cannot depend on their coming voluntarily, he
may apply for summonses to compel their attendance.
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Of Summoning the Defendant.
Form of Summons.

XVI.
The summons shall be in the following form, or to the following effect :—
No. of Suit
.
In the Court of the
holden at

of
Plaintiff.
Defendant.

[Name, description, and address of Defendant]

You are hereby summoned to appear at this Court on the
day of
at
in the forenoon, to answer
[name, description, and address of Plaintiﬂ‘l] to a claim for [here state the
particulars, as in the Register referred to in Article XIII.]
Dated the
day of
(Signature.)
Costs of summons and service
This summons must be served on or before the
day of
N.B.—-See notice at back.

,
Directions to be
indorsed on sum
mons to settle
issues.

XVII.

Special directions shall be indorsed on the summons, which, if the application
be for a summons for the ﬁrst hearing, and settlement of issues, shall be as
follows :—

1. If you admit the Plaintiff’s claim, you must deliver your admission in
writing, under your signature, to the ofﬁcer of the Court, together with
the costs marked on the summons, ﬁve clear days before the day for appearing
to this summons ; but you may enter your admission at any time on or before
the day of appearing, subject to the payment_of further costs.
2. If you admit any part of the Plaintiff’s demand, and pay to the ofﬁcer
of the Court the amount so admitted, together with the costs, ﬁve clear days
before the day of appearance, you will avoid any further costs, unless the
Plaintiﬁ‘ at the hearing shall prove a demand against you exceeding the sum
so paid into Court.
3. If you deny the Plaintiff ’s claim, or any art of it, you must appear on
the day ﬁxed in the summons, and be prepare to answer all questions that
may be put to you by the Judge, relating to the Plaintiff’s demand, and
your liability thereto, and to state any objections which you may have to
make to the same.
4. You must bring all documents or instruments in writing of any descrip
tion, which you may wish to produce in explanation, or as evidence of your
defence to the suit, or of any counter-claim against the Plaintiﬂ' which you
may desire to make a set-oﬁ' to his demand against you; and, in particular,
you must bring with you all or any instruments in writing or things which
may be speciﬁed in any notice to produce that accompanies this summons, or
that may be served on you within a reasonable time before your appearance
thereto.
5. If you do not appear in person, you must employ one of the Attorneys
or Vakeels of the Court to appear in your stead, and must furnish him with
the documents, instruments, or things above referred to, and with any informa
tion that you possess in regard to the Plaintiff’s demand, and your own
defence thereto; so as to enable him to answer for you in all respects as you
could do yourself if interrogated in person. And if you fail in any of these
matters, and your Attorney or Vakeel is unable to answer any questions that
may be put to him on your behalf by the Judge, and the Judge shall be of
opinion that the documents, instruments, or things referred to, are such as you
ought to have produced, or that the questions put to your Attorney or Vakeel
are such as you ought to be able, or are likely to be able, to answer, if inter
rogated in person, the hearing of the casele be postponed, a notice will be
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given to your Attorney or Vakeel requiring your persona appearance, and
the production of the documents, instruments, or things referred to, and you
will have to pay all the costs; and if you should fail to appear in obedience
to such notice, judgment will be given against you by default.
6. If you do not appear on the day ﬁxed in the summons, either in person
or by an Attorney or Vakeel of the Court, judgment will be given against you
by default.
XVIII.
If' the a plication be for a summons ﬁnally to dispose of the case, this further
direction s all be endorsed thereon :—
7. You are required to take special notice, that the day ﬁxed in the summons
for your appearin , is appointed for the ﬁnal disposal of the case, and that you
must be prepare to produce all your witnesses. If you fail to do so and
the Judge shall think proper to postpone the cause to another day, in con
sequence of your default, you will have to pay all the costs that may be
incurred by the postponement. If your witnesses will not come at your request,
you should apply to the Ofﬁcer of the Court, either in person or by Attorney
or Vakeel, not later than the

day of

Further direction
on summons for

ﬁnal disposal of
the case.

, for subpoenas

to compel their attendance.
XIX.
If the summons be to settle the issues, the day for the appearance of the
Defendant shall not be less than ten days, exclusive of the day of service
and day of appearance, above the time that may be necessary for the service of
the writ, such time to be computed at the rate of one day for every eight miles
in a straight line that the residence of the Defendant may be distant from the

Time for appear
ance on a summons
to settle issues.

Court.

XX.
If the summons be for a ﬁnal disposal of the case, the day to be ﬁxed for
the appearance of the Defendant shall not be less than ﬁfteen days (exclusive
as aforesaid) above the time that may be necessary for the service of the
writ, such time to be computed in the manner above mentioned.
At present, in the Supreme Court as well as in the Courts of the East India Company,
suits are instituted by the ﬁling of a written complaint; upon which a summons or order
is issued to the defendant. But as the claim is stated in writing, and a written answer is
required, time must be given to the defendant to prepare his answer. The appearance to
the summons, then, is only what is called a technical or formal appearance; and it is under

stood to imply that the party summoned is always in attendance, and not so merely on the
particular day on which he is required by the summons to attend. It becomes thus almost
impossible for a party, whether plaintiff or defendant, to manage his suit in person. The
complaint is almost invariably ﬁled by an attorney or vakeel of the Court; and the appear
ance of the defendant is usually effected in the same way. The preparing and ﬁling of the
written pleadings occupy a good deal of time, which is different in the Company’s Courts
and in the Supreme Court, and differs in the Supreme Court according as the suit is in the
common law, equity, ecclesiastical, or admiralty jurisdiction. In common law it is short;
in all the others it may be extended over several months ; in the Company's Courts it may
be taken at an average of about three months. Without entering on the subject of pleading
generally, it may be proper to say a few words in explanation of the reasons which induced
us to think that written pleadings cannot be retained with advantage in India under an
uniform system of procedure.
The pleadings under the different jurisdictions of the Supreme Court are very dissimilar,
and it would be extremely difﬁcult to adapt the pleadings of any one of the jurisdictions to
the others, and scarcely possible to adapt any of them to the procedure of the Company’s
Courts. Nor could the pleadings in the Company’s Courts be adapted with any advantage
to the procedure of the Supreme Court. It thus seems necessary to reject all the existing
forms of pleading.
It is admitted on all hands that, in a great number of the cases that are brought before
the public tribunals for trial, written pleadings of any kind are utterly useless. This is
proved in England by the experience of the County Courts, and in India by the experience

of the Court of Small Causes at Calcutta, and the practice of all Courts of Requests.

The

cases for which it is generally agreed that written pleadings are unsuitable may be classed
generally under the head of simple debts. At Calcutta, as well as in England, written
pleadings are dispensed with in cases of debt only when the debt does 'not exceed 501., and
only in judicatories whose jurisdiction is wholly summary. There seems to be no reason for
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restricting this way of proceeding in matters of debt to debts of small amount, or to special tri
bunals conﬁned to that particular class of cases. In India suits for debt bear a. very large pro;
portion to the suits of all other descriptions; and suits for rent (as the title to property is not
tried in that form) may also be considered as suits for simple debts. But the suits for debt
and rent, which were disposed of by all the Company’s Courts in Bengal, in the year 1850
amounted together to 68,156, while the whole number of suits disposed of in that year was
no more than 88,390; thus making the former more than three fourths of the whole. This
large proportion of the suits that are annually tried in Bengal may thus be said to be unne
cessarily delayed by the system of pleading existing in the Company’s Courts for a period
of time averaging about three months in each case, and would be unnecessarily delayed
for a considerable portion of it under any system of written pleadings, however expeditious,
that could be devised. This argument ought to be decisive of the question as to written

pleadings, unless it can be shown that there are cases, in which written pleadings are so
necessary that their rejection would amount to a serious impediment to the administration
of justice.

There are some cases in which, no doubt, it will be for the convenience of the

judge, as well as of the parties, that the material facts should be reduced to a. written form.
But for these cases it will be seen that sufﬁcient provision has been made in our scheme of
procedure; and there is no reason whatever why the cases that admit of immediate decision
should be delayed for them. As a general rule, we have, therefore, thought it best to dispense
with written pleadings in an uniform system of procedure for India.
Mr. Mills and Mr. Harington, the Commissioners appointed in India to prepare a code of
civil procedure, having had to consider the Company’s Courts only, propose to retain written
pleadings with some restrictions and modiﬁcations.
First. They propose to separate from the jurisdiction of the ordinary tribunals suits for
small debts and demands, and to transfer them to Courts specially appointed to try them

in a summary manner, without formal pleadings.
Secondly. They propose to retain and extend the summary jurisdiction of the collectors
of Land Revenue in suits relating to the collection and exaction of rent. These they distri
bute into 21 classes, all of which are to be disposed of summarily, and without formal
pleadings.
Thirdly. They propose to retain and extend a peculiar jurisdiction now exercised by the
Zillah Judge, in questions relating to mortgages of land, all of which are also to be disposed
of summarily, and without pleadings.
So far the proposals of the Commissioners appointed in India tend to conﬁrm our view
respecting written pleadings.
Fourthly. They propose that the existing pleadings in the Company's Courts, which,
“ now consist of a plaint, an answer, a reply, and a rejoinder,” and which they justly
characterize as being “generally fall of irrelevant matter and repetition, and a mixture of
“ pleading and argument,” should be cut down to mere statements of facts and reduced to
particular forms, and should be conﬁned to the plaint and answer. They say. most truly, that
there exists in the public mind “ a strong dissatisfaction” with the existing practice in
regard to written pleadings ; and they add, that they had therefore considered whether they
could not make the system of pleading which they had prescribed for simple demands of
small amount applicable to all cases ; but “ such a mode of procedure is not," in their opinion,
“ suited to the habits of a civilized people, whose laws are not uniform, whose usages are
peculiar, and whose transactions are frequently of a complex nature.” They add: “more
“ over we do not think it would be safe in suits relating to real property and other cases
“ of complexity and difﬁculty, to give to the Courts, as constituted and composed in this
“country, the power of reducing to writing the oral statements of the parties and of
“ settling the issues altogether thereon.”
'_
We concur in these views, so far as to think that it would be convenient to have written

statements of the parties in the cases of complexity and difﬁculty referred to; and the scheme
now proposed provides for this. We do not think, however, that, because written state
ments may be found convenient in some cases, the parties should be compelled to furnish
them in all the cases which are not excepted under the ﬁrst three of the above heads.
With regard to the restriction of pleadings to a plaint and answer, we think that, if

written pleadings are to be used at all, this restriction would be objectionable.

A

defendant can almost always so frame his answer. if he is allowed to introduce fresh
matter, as to make it a complete avoidance of the demand. But this permission is given
to the defendant by the proposed Code of Mr. Mills and Mr. Harington; and it is admitted
that “the plaintiff, however honestly disposed, may be really taken by surprise.” To meet
this, however, it is thought to be sufﬁcient that the Court has, “ the power to interrogate
the pleaders of the parties ; or, if necessary, summon and question “the parties themselves
in respect of” such new matter. It is obvious that, if new matter set forth in the answer

can be thus sufﬁciently met without a written reply from the plaintiff, so also may the
original matter of the plaint be sufﬁciently met by the defendant at the trial without any
written answer.

Service of Summons on the Defendant.

Summons shallbe

XXI.
The writ of summons shall be delivered to the Bailiﬁ' or other proper

served by the

ofﬁcer of the Court, to be served by himself or one of his subordinates, and

ofﬁcer.

such ofﬁcer shall be responsible for its due service.
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XXII.
A day on or before which the summons must be served, shall be
written at the foot of the summons before delivery to the officer, and the
day so to be written shall be always such as to allow the Defendant the full
beneﬁt of the clear days to which he may be entitled under Articles XIX.
and XX.

Latest (iny of ser
vice to be written
at foot of the
summons.

XXIII.
Service of the summons shall be made by exhibiting the original under How service
the seal of the Court, and delivering or tendering a. copy thereof and be made.
of the endorsements thereon, together with any notice to produce, and co ies
of any documents or instruments in writing that may have been delivere to 4
the Clerk, or proper oﬂicer of the Court, at the time of applying for the sum
mons, for the purpose of being served. therewith.

shall

XXIV.
When there are several Defendants, service of the summons shall be

made 011 each Defendant, unless all the Defendants are members of one
joint and undivided Hindoo family; in which case service on any one of the
Defendants shall be sufﬁcient, if made at the family dwelling-house of the
joint and undivided family.

When there are
several defendants

XXV.
Whenever it may be practicable, the service shall in all cases be on Service to be on
in per
the Defendant in person, unless he have an accredited agent, empowered to defendant
son, or on his ac
accept the service; in which case servrce on such agent shall be sufﬁcient.
credited agent.
XXVI.
Any Attorney or Vakeel of the Court, or any other person residing
within its local jurisdiction, may be appointed an accredited agent to receive
the services of summonses and all other judicial process. The appoint
ment shall always be in writing, and shall be ﬁled with the Clerk or other
proper ofﬁcer of the Court to which the agent is accredited, and shall be con

W'ho may be an
agent for this pur
pose.

sidered to he in full force until it shall be revoked, and such revocation

birecorded with the proper ofﬁcer of the Court.
XXVII.
The Attorney to the East India Company shall be accounted the ac
credited Agent of the Government and of the East India Company for the
purpose of receiving services of summonses, and all other judicial process
against the Government or the East India Company that may be issued out
of the High Court, and the Government Pleader in all other Courts shall in
like manner be accounted the accredited Agent of the Government for the
purpose of receiving services of summonses and all other judicial process
against the Government, issuing out of the Court in which he may be the
Pleader of Government.

Accredited agents
ofGovernment and
the East India
Company.

XXVIII.
When the

Defendant cannot be found, and has no accredited agent If defendant can

be found, ser—
empowered to accept the service, it may be made on any adult member of his not
vice may be made
family residing with him.
on a member of his
family.

XXIX.
In all cases where the summons is served on the Defendant personally,
or any agent or other person on his behalf, the serving otiicer shall require
the signature of the person on whom the service may be made, to an acknow
ledgment of service to be indorsed on the original summons.
D3
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XXX.
If the summons
cannot be served. it
is to be returned
with an indorse—
ment of non

service.

When the Defendant cannot be found, and there is no a cut or other

person empowered to accept the service, nor any member of is family on
whom the same can be served, the serving oflicer shall ﬁx the copy of the
summons with its indorsement, and accompanying notice and copies of docu
ments, if any be annexed thereto, on the outer door of the Defendant’s
dwelling-house; and if he shall have no dwelling-house in the lace, the serving
ofﬁcer shall return the summons to the Court from whence it issued with an
indorsement thereon that he has been unable to serve it.
XXXI.

If served, time and
manner of service
to be indorsed.

The serving ofﬁcer shall in all cases in which the summons has been

served, endorse on the original summons the time and the manner when and
how it was served.

1f the summons be
returned unserved,

the Plaintiff may
apply to the Court
to substitute
service.

XXXII.
In all cases in which a summons shall be returned to the Court without
having been served on the Defendant, the Plaintiff shall be at liberty to
apply to the Court for an order to substitute some other mode of serving the
summons for service in the manner above specified; and if it shall appear to the
Court that there is reasonable ground for believing that the Defendant is keeping
out of the way of its ofﬁcer, for the purpose of avoiding the service of the
summons, it shall pass an order directing that the summons may be served by
ﬁxing up copies thereof, with its endorsement and accompanying notice and
copies of documents, if any be annexed thereto, upon some conspicuous place
in the Court House and also upon the door of the house in which the Defendant
shall have last resided if it be known where be last resided; or that the sum

mons shall be served in such other manner as the Court shall think proper.
And the service which shall be substituted by order of the Court, shall be as
effectual to all intents and purposes as if it had been effected in the manner
above speciﬁed.
I

When service is
substituted, the
time for appear
ance is to be

enlarged.

How the summons
is to be served
when the Defen
dant is out of the

jurisdiction.

How it is to be
served when he is
out of the Terri
tories of the East

India Company.

XXXIII.
Whenever service shall be substituted by order of the Court, by virtue
of the power contained in the last article, the time for the appearance
of the Defendant shall be enlarged, so as to allow him the full beneﬁt of the
clear days to which he may be entitled under Articles XIX. and XX.
1.!
XXXIV.
If the Defendant be resident within the jurisdiction of any other Court
than that in which the suit may be instituted, and has no accredited
agent empowered to accept the service, the summons shall be transmitted b
the Clerk or proper oﬁicer of the Court to the Clerk or proper ofﬁcer of the
Court within whose jurisdiction the Defendant may reside, with such enlarge
ment of the time for appearance as the case may require. And the Clerk or
proper officer of the last-mentioned Court shall, upon receipt thereof, deliver
the same to the Bailiff or other proper ofﬁcer of his own Court, to be served in
the manner above directed ; and upon the return of the summons by the serving
oﬂicer, it shall be retransmitted to the Clerk or proper ofﬁcer of the Court from
whence it originally issued.
XXXV.
If the defendant be resident at some place out of the territories of
the East India Company, and have no agent empowered to accept the service,
and the suit be for landed or other real property, the summons may be served
on any person in charge of the landed or other real property to which the suit
may relate, and the service shall be as effectual for al purposes of the suit
as if the person had been duly empowered to accept it. If there shall be no
person in charge of the landed or other real property to which the suit relates,
on whom the summons can be served, or if the suit shall not relate to landed

or other real property, but the defendant is nevertheless subject to the
jurisdiction of the Court by reason of the cause of action having arisen
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within the limits of its jurisdiction, a. copy of the summons and of the
- endorsements thereon, together with any notice to produce, and any copies
of any documents or instruments in writing that may have been delivered to
the clerk or other proper officer of the Court, at the time of applying for the
summons for the purpose of being served therewith, shall be addressed to the
defendant at the place where he may reside, and forwarded to him by post:
Provided that in all cases in which a defendant is resident at some place out of
the territories of the East India Company, the time for the appearance of the
defendant shall be regulated by the time which may be required for com
munication by post between the place at which the Court is holden and the
place where the defendant resides; and provided also, (that if on the day ﬁxed
for the hearing of the cause, or on any other day subsequent thereto on which the
cause may be called on, the defendant shall not appear in person, or by attorney
or vakecl, the plaintiff shall ap ly to the judge. and it shall be lawful for the
judge to direct that the plainti shall be at liberty to proceed with his suit in
such manner and subject to such conditions as to such judge may seem meet;
provided always, that the plaintiff shall prove his case to the satisfaction of
the judge, and the making such proof shall be a condition precedent to his
obtaining judgment.
XXXVI.
When the defendant is a native oﬂicer or soldier in the service of How native
the Government, a co y of the summons and of the indorsements thereon,

together with any notice to produce and any copies of any documents or
instruments in writin that may have been delivered to the clerk or other
proper ofﬁcer of the ourt for the purpose of being served therewith, shall be
transmitted by the Judge to the commanding officer of the corps to which the
native ofﬁcer or soldier shall belong, for the purpose of being served on such
native ofﬁcer or soldier. The commanding oflicer, after causing the summons
and its accompanying notices and copies of documents to be served on the party
to whom it Is addressed if practicable, shall return the summons to the
Judge, with the written acknowledgment of the party indorsed thereon. If
from any cause the summons cannot be served upon the native ofﬁcer or soldier

ofﬁcers and
soldiers are to be
served.

to whom it is addressed, it shall be returned by the commanding oﬂicer to the

Judge from whom it may have been received, with information of the cause
which has prevented the service of it. In such case the Court shall either
make a further reference with the view of causing the summons to be duly
communicated to the native ofﬁcer or soldier, or shall adopt such other measures
for, that purpose as, on a consideration of the circumstances of each case, shall
appear to be proper.
,

.

The rules for the service of the summons differ but slightly from those at present in use in
the Company’s Courts. The object is to make sure, as far as possible, that the summons
comes to the knowledge of the defendant. To accomplish this, it is required that the
summons shall be served personally on the defendant himself, or an agent authorized to

accept the service, or a member of his family, or that it shall be attached to the door of his
dwelling- house. Where the service cannot be effected in any of these ways the summons
must be returned to the Court unserved. But, if the defendant avoids the service, or is
out of the territories of the East India Company, application may be madeio the judge,
who is authorized to prescribe the manner in which the cause is to proceed.

How privileged Persons are to be summoned.
XXXVII.
Nothing contained in the preceding rules shall be construed to prevent
the Court from substituting for the summons, a letter, Roobekaree, or
other appropriate proceeding under the seal of the Court, when the person
whose presence is required is of a rank or class in society which entitles him
to such mark of consideration; and in such cases the letter or other proceeding
shall be treated in all respects as a summons, and shall be accompanied with
a copy of the directions which would ordinarily be indorsed on the summons,
and with any notice and copies of any other documents which would have been
delivered therewith, if a summons had been issued for the appearance of the

party.
D 4
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XXXVIII.
List of privileged
A list of the persons (if any) residing within the limits of the Court’s
persons to be kept jurisdiction, who are entitled to the mark of consideration mentioned in
by the ofﬁcer of
the last article, shall be kept in the ofﬁce of the Clerk or other proper ofﬁcer
Court.
of the Court, and any application for a summons against a person whose name
is entered in the said list, shall be referred by the ofﬁcer to the Judge for his
order before the summons shall be issued to the Defendant.

Service how to be
made on privileged
persons.

XXXIX.
When a letter or other proceeding is sent to a party on account of his
being of a class or rank of society that entitles him to that distinction,
it may be transmitted through the post-ofﬁce, or by a special messenger
selected by the Court, or in any other manner that the Court may deem
suﬁicient; unless the party shall have an accredited agent empowered to
accept service of judicial process; in which case delivery to such agent shall
be sufﬁcient service. When the letter is transmitted through the post-ofﬁce, or
by special messenger, proof that it was duly posted, or was delivered to the
messenger, shall be sufﬁcient proof of its due service, in the absence of
evidence to the contrary.
The rules as to summoning privileged persons are also taken from the existing practice

' of the Company’s Courts, with some modiﬁcations.

How Persons not beﬁire the Court may be made Parties to a Suit.
XL.
In certain cases of

inheritance, a pro
clamation for
claimants to be
issued at the same
time as the sum
mons to the

Defendant.

In every suit concerning the succession or right of inheritance to a
zemindary, -talook, land, house, or other real propert , to which there may
be more persons than one who by the Hindoo or Nfahomedan law (regard
being had to the religion of the claimants) would be entitled to a portion of
the estate, there shall be issued, at the same time with the summons to the

particular Defendant or Defendants, and in addition thereto, a proclamation
setting forth the names of the parties, the nature of the suit, the day ﬁxed for
the hearing of the cause, and whether it have been ﬁxed for the ﬁrst hearing
and settlement of issues, or for ﬁnal disposal, and calling on all persons having
any claim to any share or interest in the property, to appear on the said day,
either in person or by an Attorney or Vakeel of the Court, and be prepared
to state their claims to the Court, and to support them by proper evidence.
XLI.

Proclamation how

to be published.

The proclamation shall be read aloud by the ofﬁcer employed to serve
the summons on some public place, within the limits of the zemindary, talook,
land, or other real property concerning which the suit may be brought, and
copies thereof shall be ﬁxed up in some conspicuous part of the Court-house,
and on the outer door of the family dwelling house of the person the right
of succession or inheritance to whose property is in question, or of the house
in which he may have last resided. lfthe suit shall be brought in any Court
subordinate to the Zillah Judge, a copy of the proclamation shall also be
ﬁxed up in some conspicuous part of the Court of the Zillah Judge, as well
as in the Court of the particular Judge in whose Court the suit may be
brought.
XLII.

Proclamation may
be issued in any
suit by'order of
theﬂlourt.

If in any suit it shall appear to the Court at any hearing of the cause,
that all the persons who may be entitled to some share or interest in the
property in dispute, have not been made parties to the suit, it shall be com
petent to the Court to adjourn the hearing of the cause to a future day to
be ﬁxed, and to direct a proclamation to be issued calling upon all persons
having any claim to any share or interest in the property to appear on the day
so to be ﬁxed, and be prepared to state their claims to the Court, and to
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If the suit shall relate to the succession or

right of inheritance to a zemindary, talook, land, house, or other real property,

the proclamation shall be published or made known in the manner prescribed in
the last preceding article. If the suit shall relate to any other matter or thing,
a copy of the proclamation shall be ﬁxed up in some conspicuous part of the
Court house, and it shall also be competent to the judge to direct that the pro
clamation shall be published or made known in such other manner as he may
think proper. If the suit shall be brought in any Court subordinate to the
Zillah Judge, a copy of the proclamation shall in all cases be ﬁxed up in some
conspicuous part of the Court of the Zillah Judge, as well as in the Court of
the particular judge in whose Court the suit may be brought.
XLIII.
If any claimant shall .appear on the day ﬁxed in any proclamation issued If any claimant
under the provisions of Article XL. or of Article XLII., the Court shall inves

tigate his claim and pronounce a decision thereon, in the same way as if he had
been made originally a party to the suit.

appear he is to be
treated as a party
to the suit.

The judges of the Company’s Courts are required by the existing regulations, in giving
judgment in any suit relating to the succession to Hindoo or Mahomedan property, so to
frame their decrees as to provide for the division of the property among all the persons
entitled to share in it. But there are no corresponding rules of procedure for cases of this
kind. In suits in equity in the Supreme Court, it is also frequently found necessary to have
persons represented who have not been made parties to the suit. The rules under this section
are intended to provide the means for bringing before the Court all such persons as may be
entitled to any part of the property in dispute, in any case in which that may be considered
necessary for the ends of justice.

Of Suits against the Government and its Qﬂicers, and the East India
'
Company.
XLIV.
If the suit be against the Government, or against any of its ofﬁcers for
acts which the Plaintiff at the time of applying for the summons alleges to

If the suit be

against the
Government or its

have been done in an ofﬁcial capacity, the application for the summons shall ofﬁcers, the appli

be referred by the ofﬁcer to the Judge for his order before any summons shall
be issued to the Defendant.

cation for a sum
mons is to be
referred to the

Judge.

XLV.
.
If it shall appear to the Judge, after examining the applicant, that the
act complained of was done pursuant to a special order originating with
the Government, or with the Board of Revenue, and that the ofﬁcer by
whom the act was done is not liable to be sued for it, the Judge shall direct

the person who may have made the application for the summons to apply in
the ﬁrst place to the Government by petition, stating wherein he considers
himself injured under the Regulations of the Bengal code, or the Acts of the
Council of India, and praying that the Government will order the Court of
Civil Judicature in which the cause may be cognizable, to try the contested
points or matters by the Regulations or Acts. If the Government shall deem
proper to grant .theﬂprayer of such petition, and the plaintiff shall ﬁle an

In cases where the
Civil Courts have

no direct jurisdic
tion against the
ofﬁcers of Govern
ment, the Appli
cant is to be
referred to the

Government.

order to the above e ect with the clerk or proper ofﬁcer of the Court; or if
a plaintiff shall in the ﬁrst instance, with his application for a summons in a case

of the aforesaid description, produce an order from the Government to the
effect aforesaid, and it shall appear to the Judge that the case is within his
jurisdiction and cognizable under the order, he shall direct the summons to be
issued to the ofﬁcer by whom the act complained of may have been done, in the
same way as is herein-before prescribed for the issuing of summonses to private
individuals; and in no case shall a summons be issued to any defendant in a

case of the nature aforesaid without an order to the effect aforesaid.
a

XLVI.
If it shall appear that the act com laiued of was done without any order

In cases where the
Civil Courts have

of the Government, or of the Board of Revenue, and that the act complained direct jurisdiction,
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against the ofﬁcers
of the Govern

ment, the Judge is
to refer to the
Board of Revenue.

How the Board of
Revenue is to

proceed in cases
referred to it.
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of is one for which the ofﬁcer by whom it was done is declared amenable
under the Regulations of the Bengal code or the Acts of the Council of India,
the Judge shall transmit the particulars of the claim as set forth in the Register
referred to in Article XIII., to the Board of Revenue, together with copies of
any documents or instruments in writing that may have been delivered to the
clerk or proper ofﬁcer of the Court at the time of applying for the summons,
for the purpose of being served therewith.
XLVII.
The Board of Revenue, after making due inquiries on the subject, shall
determine whether the party complaining is entitled to redress directly from
Government, or whether he shall be left to prosecute the case in the regular
course of law; and if they shall be of opinion that the party should be left to
prosecute the case in the regular course of law, they shall inform the Judge
by whom the case may have been referred to them of their determination to that
effect, and also whether the case is to be defended by the public ofﬁcer as a

When the
Summons is to
be issued.

suit against the Government, or by the person affected by the complaint in his
individual. capacity.
XLVIII.
At the expiration of
days from the transmission, or at any
earlier period when the Judge may receive intimation from the Board of
Revenue that it has been decided that the party complaining shall be left to
prosecute his case in the regular course of law, the Judge shall direct a
summons to be issued to the ofﬁcer whose act has been complained of, in the

same manner as is herein-before prescribed for the issuing of summonses to
private individuals.
The blank in this article is left to be ﬁlled up by the local government.

Suits against the
East India Com
pany.

XLIX.
If the suit be against the East India Company, the summons shall be
served on their attorney at Calcutta, who shall appear for the said Company
on the day therein mentioned, to answer on their behalf to the suit of the
plaintiff. And if the said attorney shall appear on the day mentioned in the
summons, and answer to the suit of the plaintiff, or if he shall not appear on
the said day, or on any subsequent day on which his appearance may be required
during the progress of the suit, or if he shall so appear, but shall refuse or be

unable to answer any question that may be put to him by the Court relative
to the suit, the rocedure shall be the same in all respects as is herein-after
provided for suits against individual parties, or as near thereto as the circum
stances of the case will admit.
The rules on the subject of suits against the Government and its Officers, and the
India Company, are taken from the existing practice of the Company’s Courts, with
modiﬁcations; they are extended so as to make them applicable to the High Court in
against the East India Company, who, according to the existing law, can be sued in
corporate capacity in the Supreme Court only.

East
some
suits
their

Of Arrest before Judgment.

When Defendant
is about to leave

the jurisdiction

Plaintiff may
apply that security
be taken for his
appearance.

How the Court is
to proceed on such
application.

L.
If in any suit the Defendant, with intent to avoid or delay the Plaintiff,
is about to leave the jurisdiction, the Plaintiff may, either at the institution of
the suit, or at any time thereafter until ﬁnal judgment, make an application to
the Court to demand that security be taken for the appearance of the Defendant,
to answer any judgment that may be passed against him in the suit.
LI.
If the Court, after examining the applicant and making such further
investigation as it may consider necessary, shall be of opinion that there is
probable cause for believing that the Defendant is about to leave its juris

diction, with the intent of avoiding or delaying the Plaintiff, it shall issue a
warrant to the proper ofﬁcer, enjoining him to bring the Defendant before the
Court, that he may give good and sufﬁcient bail for his appearance at any time
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when called upon while the suit is pending, and until execution of any decree
that may be passed against him in the suit; the surety or sureties undertaking,
in default of such appearance, to pay, to an extent to be ﬁxed by the Judge
and speciﬁed in the warrant, any sum of money that may be adjudged against
him in the suit, with costs.

LII.
The sureties for the personal appearance of the Defendant may, at any
time apply to the Court to be relieved from their engagements as sureties,
whereupon the Court shall issue its warrant directing that the Defendant be
brought before it. On the appearance of the Defendant to such warrant, or on
his voluntary surrender, the Judge shall direct the engagement of the sureties
to be cancelled, and shall call u on the Defendant to give fresh security, and
in default thereof shall commit him to custody.

Sureties may apply
to be relieved from
their engagements.

LIII.
Should a Defendant offer, in lieu of bail for his appearance, to deposit a Deposit in lieu of
sum of money or other valuable property sufﬁcient to answer the claim against bail.
him, with the costs of the suit, the Court may accept such deposit, and forth
with discharge the Defendant.
LIV.
In the event of the Defendant neither furnishing security, nor offering
a sufﬁcient deposit, he may be committed to custody until the decree shall have
been passed.
LV.

Defendant to be
committed to
custody if he
cannot give
security.

If in any suit the Defendant is about to leave the jurisdiction of the High When the Defen‘
dant is about to
Court with intent to remain absent so long that the Plaintiff will or may leave
the country
thereby be obstructed or delayed in the execution of any decree that may be the application to
passed against the Defendant, the Plaintiff may make an application to the High be made to the
Court, or to any Judge or Judges thereof, to the effect and in the manner afore High Court.
said, and the procedure shall be in all respects the same as herein-before provided,

except that the security for the appearance of the Defendant shall be for his
appearance in the Court, whatever it may be, in which. the suit is pending.
The rules on arrest before judgment have been taken, with some alterations, from the
practice of the Company’s Courts.

Of Sequestration before Judgment.
LVI.

If the defendant, with intent to obstruct or delay the execution of any In certain cases
decree that may be passed against him, is about to dispose of his property or Plaintiff may apply
a sequestration
any part thereof, or to remove any such property from the jurisdiction of the for
of Defendant’s
Court Where the suit is pending, it shall be lawful for the Court, on the appli property.
cation of the plaintiff in manner aforesaid, either at the institution of the suit
or at any time thereafter until ﬁnal judgment, to call upon the defendant to
furnish sufﬁcient security to fulﬁl any decree that may be passed against him
in the suit, when required; and on his failing to give such security, to direct
that any preperty real or personal belonging to the defendant, or any debts due
to him, or any money standing in his name or to his account and in deposit
in any court of justice, or any ofﬁce of Government, or at his credit in any
bank, or any interest or dividends payable or thereafter to become payable on
any Government paper or shares in the capital or joint stock of any banking,
railway, or other public company or corporation, standing in his name, or such
a portion of such property, debts, or money as may be sufﬁcient to fulﬁl the
decree, 'shall be attached, and held in sequestration until the further order of
the Court.
E2
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LVII.
Application, how
to be made.

The application shall be accompanied with the following particulars
distinctly Written in the language in use in proceedings before the Court,
viz. the nature and amount of the claim, the property required to be seques
trated, and the supposed value of each article or item thereof; and the

Plaintiff shall, at the time of making the application, declare that the claim
is a just one, and that the Defendant is about to dispose of or remove his
property in manner aforesaid.

. Defendant may be
called on for
security.

LVIII.
If the Court, after examining the applicant and making such further inves
tigation as it may consider necessary, shall be satisﬁed that the Defendant
intends to dispose of or remove his property, with intent to obstruct or delay
the execution of the decree, and if the Plaintiff shall in person or by his agent
enter into a bond rendering himself liable in such sum as may be judged
adequate for all injury arising from the sequestration, in the event of his
demand being disallowed, either wholly or in part, the Court shall thereupon
issue a warrant to the proper oﬂicer commanding him to require security from
the Defendant, in such sum as may be speciﬁed in the order, to produce and
place at the Court’s disposal, when required, the said property, or a portion
thereof sufﬁcient to fulﬁl the decree.

LIX.
If security is not
If such security is not furnished Within the time speciﬁed in the order,
provided property the Court shall direct that the property, debts, or money mentioned in the
may be seques
particulars which accompanied the plaintiff’s application, or such portion thereof
trated.
as shall be sufﬁcient to fulﬁl the decree, shall be attached, and kept under

sequestration until further order.

Process for taking
security and for
sequestration may
be simultaneous.

How the seques
tration is to be
made.

LX.
The process for requiring security and for attachment and sequestration,
when the property shall consist of goods and chattels, or other personal estate
and effects, may be issued successively or simultaneously, as the Court shall
think proper.
LXI.
The attachment and sequestration shall be made, according to the respective
natures of the property to be attached and sequestrated, in the manner herein
after prescribed for the attachment of property in execution of a decree for
money.
‘

LXII.
In all cases of sequestration before judgment, the' Court which passed
Sequestration may
be removed when the order for the sequestration shall at any time remove the same, on the
security is fur
Defendant’s furnishing security as above required, together with security for
nished.
the costs of the sequestration.

Compensation for
needless sequestra
tion.

LXIII.
If, on the trial of the suit, it shall be discovered that the sequestration
was applied for on insufﬁcient grounds, or if the Plaintiff’s claim is dis
allowed, either wholly or in part, the Court shall (unless the Defendant shall

in preference seek redress by a civil action for damages) award against the
Plaintiff in its decree the whole of the amount speciﬁed in his penalty bond,
or such part thereof as it may deem a reasonable compensation to the
Defendant for the expense or injury occasioned to him by the Plaintiff.

Sequestration not
to bar the execu
tion of decrees or

injure third
parties.

' LXIV.
Sequestrations before judgment shall not bar any person holding a decree
against the Defendant from attaching the property under sequestration, or
affect the rights of persons not parties to the suit.
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LXV.
But if the party at whose instance the property was sequestrated points Butperson

out other property of the Defendant unattached, the creditor shall be bound in il°iid12gtglftgiflme
the ﬁrst instance to attach and sell such property in execution of his decree, 1 rs
.
.
any other property
before selling the property under sequestration.
of the Defendant.
LXVL

that may be
pointed out.

Whenever lands paying revenue to Government form the subject of a Special case in

suit, if the party in possession of such lands shall neglect to pay the Govern- Whldt‘) Pla‘tnfﬂ, _
ment revenue, and a public sale shall in consequence be ordered to take place, :giafelilsggsggn
the party not in possession shall, upon payment of the revenue due previously ofland the subject
to the sale, (and with or without security at the discretion of the Court,) be of suit.
put in immediate possession of the lands, and shall be entitled to charge the
amount so paid, with interest thereupon, at the rate of l per cent. per mensem,

in any adjustment of' accounts which may be directed in the ﬁnal decree
upon the cause.
The rules on sequestration before judgment have been taken, with some alterations, from
the practice of the Company‘s Courts.

Of Injunctions.
LXVI I.
In any suit in which it shall be shown to the satisfaction of the Court
that any property which is in dispute in the cause is in danger of being wasted
or damaged by any party to the suit, it shall be lawful to the Court to issue
its injunction to such party, commanding him to refrain from doing the particular act or acts complained of, or to give such other orders for the purpose
of staying and preventing him from wasting or damaging the property, as to
the Court may seem meet. And in all cases in which it may appear to the
Court to be necessary for the preservation or the better management or custody

Cases in which
“‘1 inJmmﬁ"n t°
giggﬁte may be
'
Orin which a
receiver 0" "m'

of any property which is in dispute in a cause, it shall be lawful to the COurt Zagegn'xi be
to appoint a receiver or manager of such property, and if need be to remove ppo
the person or persons in whose possession or custody the property may be from
the possession or custody thereof, and to commit the same to the custody of
such receiver or manager, and to grant to such receiver or manager all such
powers for the management or the preservation and improvement of the property,
and the collection of the rents and profits thereof, and the application and dis
posal of such rents and proﬁts, as to the Court may seem proper.
LXVIII.
In any suit for restraining the defendant from the committal of any breach Spscial “1191'?
of contract or other injury, and Whether the same be accompanied with 25:31:“ for mJ‘mc'
any claim for damages or not, it shall be lawful for the plaintiff at any time
'
after the commencement of the suit, and whether before or after judgment, to
apply ex parte to the Court for an injunction to restrain the defendant from the
repetition, or the continuance of the wrongful act or breach of contract com
plained of, or the cOmmittal of any breach of contract or injury of a like kind
arising out of the same contract or relating to the same property or right ; and
such injunction may be granted or denied by the Court on such terms as to the
duration of the injunction, keeping an account, giving security, or otherwise, as

to such Court shall seem reasonable and just, and in case of disobedience such
injunction may be enforced by imprisonment in the same manner as a decree for
speciﬁc performance: provided always, that any order for an injunction may be
discharged or varied or set aside by the Court, on application made thereto by
any party dissatisﬁed with such order.

’
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I 0f Withdrawing Suits.

How the Plaintiff

may withdraw
from a suit.

Effects of w ith
drawal.

LXIX. (
If the Plaintiff be desirous of withdrawing from the cause, he may give
notice thereof to the Clerk or proper officer in person, or by his Attorney
or Vakeel, and to the Defendant by pre-paid post letter; after the receipt
of which by the Defendant he shall not be entitled to any further costs than
those incurred up to its receipt, unless the Judge shall otherwise order; and
proof that the letter was duly posted shall be sufficient proof of the receipt
thereof by the defendant, in the absence of evidence to the contrary.
LXX.
If the notice be given to the oﬂicer at any time before the day men
tioned in the summons, the Plaintiff shall be at liberty to bring a fresh suit

for the same matter, unless precluded by the rules for the limitation of actions.
If the notice be given on or subsequent to the day mentioned in the sum
mons, the Plaintiff shall be precluded from bringing a fresh suit for the
same matter, unless he shall have previously obtained the consent of the
Defendant, or the permission of the Judge to withdraw the suit. It shall
be competent to the Judge at any time before ﬁnal judgment to grant such
permission on what may appear to him sufficient grounds for so doing, and
on such terms as to costs or otherwise as he may deem proper.

Of the Death, illar-riage, and Bankruptcy or Insolvency of Parties.
LXXI.
Suit not to abate

by death.

The death of a plaintiff or defendant shall not cause the suit to abate.

A note of the death shall be entered on the register of the suit, and the suit may
be continued as herein-after mentioned.

Proceedings in
case of death of
one or more of

LX XII.
If there be two or more plaintiffs or defendants, and one or more of them
should die, and if the cause of action shall survive to the surviving plaintiff
or plaintiffs, or against the surviving defendant or defendants, the suit shall

several plaintiffs
or defendants.

proceed at the instance of the surviving plaintiff or plaintiffs, against the surviving
defendant or defendants.

Proceeding in
case of death of
one or more of
several plaintiffs,
where the right of
action accrues to
the survivor and

the representative
of the deceased.

LXXIII.
If there be two or more plaintiffs, and one or more of them should
die, and if the cause of action shall not survive, to the surviving plaintiff
or plaintiffs alone, but shall accrue to them and the legal representative
or representatives of the deceased plaintiff or plaintiffs, the Court may, on
the application of the legal representative or representatives of the deceased
plaintiff or plaintiffs, enter the name or names of such representative or repre
sentatives in the register of the suit in the place or stead of such deceased
plaintiff or plaintiffs, and the suit shall proceed at the instance of the surviving
plaintiff or laintiffs, and such legal representative or representatives of the
deceased plalntiﬁ or plaintiffs ; and if the application be made before the trial,
and there be any dispute as to the fact of the person or persons so applying
being the legal representative or representatives of the deceased plaintiff or
plaintiffs, the truth thereof shall be tried thereat, together with the title of
the deceased plaintiff or plaintiffs, and judgment shall be given in favour of
or against the person or persons making such application, as if such person
or persons were originally a plaintiff or plaintiffs. If no application shall be
made to the Court by any person or persons claiming to be the legal repre
sentative or representatives of the deceased plaintiff or plaintiffs, the Court

shall direct a proclamation to be issued and published in the manner prescribed
in articles XLI. and XLII., calling upon the legal representative or representa
tives of the deceased plaintiff or plaintiffs to appear on a day to be ﬁxed
in such proclamation, and to proceed with the suit in his or their stead.

If

any person or persons shall appear on the day mentioned in the proclamation
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to proceed with the suit as the legal representative or representatives of the
deceased plaintiff or plaintiffs, his or their name or names shall be entered in
the register of the suit, and the suit shall proceed at the instance of the sur
viving plaintiff or plaintiffs, and such person or persons so appearing as the
legal representative or representatives of the deceased plaintiff or plaintiffs;
and if the appearance be made before the trial, and there be any dispute as
to the fact of the person or persons so appearing being the legal representative
or representatives of the deceased plaintiff or plaintiffs, the truth thereof shall
be tried thereat together with the title of the deceased plaintiff or plaintiffs,
and judgment shall be given in favour of or against the person or persons so
appearing, as if such person or persons were originally a plaintiff or plaintiffs.
And if no person shall appear on the day to be ﬁxed in the said proclamation,
the suit shall proceed at the instance of the surviving plaintiff or plaintiffs;
and if judgment be given in favour of the defendant, the legal representative
or representatives of the deceased plaintiff or plaintiffs shall be bound thereby
equally with the surviving laintiff or plaintiffs; but if judgment be given
against the defendant or defendants, it shall only be to the extent of the
share or shares of the surviving plaintiff or plaintiffs, and with a reservation
of the rights of the legal representative or representatives of the deceased
plaintiff or plaintiffs.
LXXIV.
In case of the death of a sole plaintiff or sole surviving plaintiff, the
Court may, on the application of the legal representative or representatives of
such plaintiff, enter the name of such representative or representatives in the

Proceeding in case
of death of' sole
or sole surviving
plaintiff.

place or stead of such plaintiff in the register of the suit, and the suit shall
thereupon proceed; and if such application be made before the trial, and the

fact be disputed, the truth thereof shall be tried thereat with the title of the
deceased plaintiff, and judgment shall be given in favour of or against the person
or persons making the application, as if such person or persons were originally
the plaintiff or plaintiffs. If no application shall be made to the Court within
what it may consider a reasonable time by any person or persons claiming
to" be the legal representative or representatives of the deceased sole plaintiff
or sole surviving plaintiff, it shall be competent to the Court to pass an order
that the suit shall abate, and to award the defendant the reasonable costs which

he may have incurred in defending the suit, to be recovered from the estate
or estates of the deceased sole plaintiff or surviving plaintiff, or if the Judge
shall think proper he may, on the application of the defendant, and upon such
terms as to costs as may seem ﬁt, pass such other order for bringing in the
legal representative or representatives of the deceased sole plaintiff or sur
viving plaintiff, and prosecuting the suit to a ﬁnal determination of the matters
in dispute, as may appear just and proper in the circumstances of the case.
LXXV.
If there be two or more defendants, and one or more of them should die, and Proceeding in

the cause of action shall not survive against the surviving defendant or defendants
alone, and also in case of the death of a sole defendant or sole surviving defendant,

where the action survives, the plaintiff may make an application to the clerk or
other proper officer of the Court, with the following particulars distinctly
written in the language in ordinary use in judicial proceedings before the

case of death of
one or more of
several defendants,
or of a sole or
Sole surviving
defendant.

Court, viz., the name, description, and place of abode of any person or

persons whom he alleges to be the legal representative or representatives of
such defendant or defendants, and whom he desires to be made the defendant or
defendants in his or their stead, and the clerk or other proper ofﬁcer of the Court

shall thereupon enter the name of such representative or representatives in the
register of the suit in the place or stead of such defendant or defendants, and
shall issue a summons to him or them to appear on a day to be therein mentioned
to defend the suit. If no application shall be made to the Court, the Court shall
direct a proclamation to be issued and published in the manner prescribed in
Articles XLI. and XLII., calling upon the legal representative or representatives
of such defendant or defendants to appear on a day to be ﬁxed in such proclama
tion, and defend the suit. If any person or persons shall appear on the day men- _
tioned in the proclamation, to make defence to the suit, as the legal representa
E 4
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are competent to

the new defendant.
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tive or representatives of the deceased, his or their name or names shall be
entered in the register of the suit, in the stead of the deceased defendant or
defendants, and the suit shall proceed in the same way as if such person or
persons had been originally a defendant or defendants thereto. And if no
person shall appear on the day to be ﬁxed in the said proclamation, the Court
may proceed to disp0se of the cause in the manner provided in Article LXXXI.,
or may make such order as may appear to be just and proper in the circumstances
of the case.
LXXVI.
In all cases in which the legal representative or representatives of a de
ceased defendant or defendants shall be entered in the register, in the stead of
such deceased defendant or defendants, if the issues shall not have been settled
before the death, the new defendant or defendants shall be entitled to make all

objections which would have been competent to the deceased defendant or defen
dants, and in addition thereto may make such other objections to the suit as may
be appropriate to and rendered necessary by his or their character of legal
representative; but if the issues shall have been settled before the death, the

new defendant or defendants shall be at liberty to object only by way of denial,
or to make such other objection only as may be appropriate to and rendered
necessary by his or their character of legal representative, unless by the leave
of the judge he or they shall be permitted to object fresh matters ; and in case
the plaintiff shall recover he shall be entitled to the like judgment in respect of
the debt or sums sought to be recovered, and in respect of the costs prior to
the entry of the name of the new defendant or defendants, as he would have been

entitled to against the original defendant or defendants, and in respect of the
costs subsequent thereto he shall be entitled to the like judgment as in an
action originally commenced against the legal representative.

Marriage of a
female plaintiff
or defendant
not to abate the
suit.

LXXVII.
The marriage of a woman, plaintiff or defendant, shall not cause the suit
to abate, but the suit may, notwithstanding, he proceeded with to judgment,
and the decree thereupon may be executed upon the wife alone; and if
the case is one in which the husband is by law liable for the debts of his
wife, the decree may, with the permission of the Court, be executed against
the husband also; and in case of judgment for the wife, execution of the

decree may, with the permission of the Court, be issued, upon the application
of the husband, where the husband is by law entitled to the money or thing
which may be the subject of the decree; and if in any such suit the wife
shall sue or defend by attorney or vakeel appointed by her when sole, such
attorney or vakeel shall have authority to continue the action or defence,
unless such authority be countermanded by the husband, and the attorney or
vakeel changed by authority of the Court.
‘

Bankruptcy or
insolvency when
not to abate the
suit.

LXXVIII.
The bankruptcy or insolvency of the plaintiff in .any suit which the
assignees might maintain for the beneﬁt of the creditors shall not be a valid
objection to the continuance of such suit, unless the assignees shall decline
to continue the suit, and give security for the costs thereof, within such reason

able time as the judge may order; but the proceedings may be stayed until <
such election is made; and in case the assignees neglect or refuse to continue
the suit, and to give such security, within the time limited by the order, the

defendant may, within eight days after such neglect or refusal, object bankruptcy
or insolvency as a reason for abating the suit.
The rules for the cases of the death, marriage, and bankruptcy or insolvency, of parties,
have been adopted from the English Common Law Procedure Act, 1852, 15 8a 16 \iict c. 76.,
with some modiﬁcations.
.

Of Notices to produce, and how they are to be served.
LXXIX.
Two notices in
Whenever any of the parties to a suit is desirous that any document,
writing to be deli
veredwthe PI'OPBI‘ writing, or other thing, which he supposes to be in the possession or power
ofﬁcer of the Court.
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of another of the parties thereto, should be produced atlany hearing of the cause,
he shall at the earliest opportunity deliver to the Clerk or proper ofﬁcer of the
Court two notices in writing to the party in whose possession or power he
supposes the document, writing, or other thing, to be, calling upon him to pro

duce the document, writing, or other thing, on the day on which he wishes the
same to be produced; and one of such notices shall be retained by the ofﬁcer,

and the other shall be delivered by him to the bailiff or proper ofﬁcer, to be
Served in the manner herein-after mentioned :
1. If the party on whom the notice is to be served shall have employed
an Attorney or Vakeel to act for him in the cause, the notice shall be
served on such Attorney or Vakeel by delivering the notice to him
personally, or by leaving it at his ofﬁce, or ordinary place of residence.

How the notice is
to be served.

. If the party shall not have employed an Attorney or Vakeel to act for
him in the cause, and shall have his place of abode within a radius of
eight mila from the Court House, the notice shall be served on him by
delivering it to him personally, or leaving it at his place of abode.
. If the party shall not have employed an Attorney or Vakeel to act for
him in the cause, and shall not have his place of abode within a radius of
eight miles from the Court House, but shall have entered in the book, to
be kept for that purpose by the proper ofﬁcer, the name and place of abode
of some person residing within such distance of the Court House on whom
he may wish that all notices or process in the cause should be served on
his behalf, the notice shall be served by delivering the same to such person,
,or by leaving it at his place of abode.
. If the party shall not have employed an Attorney or Vakeel to act for
him in the cause, and shall neither have his own place of abode within a radius
of eight miles from the Court House, nor shall have entered in the book
to be kept for that purpose the name and place of abode of some person
residing within such distance of the Court House on whom he may wish
that all notices or process in the cause should be served on his behalf, the
notice shall in like manner he served by delivering the same to the party
in person or by leaving it at his place of abode; unless the notice be for
some day subsequent to the ﬁrst hearing of the cause, in which case it shall
be sufficient service of the notice if it be ﬁxed up in some conspicuous
.place in the ofﬁce of the Clerk or proper ofﬁcer of the Court, and also in
some conspicuous place of the Court House.
The object of the rules as to notices to produce, and the service of them, is to secure the
production of documentary evidence at the trial: there is nothing at present corresponding
to them in the practice of the Company’s Courts. In the Supreme Court the service of
such notices is left to the attorney in the cause ; but we consider it preferable that notices
of this description, as well as the process of the Court, should in all cases be served by its
ofﬁcers.

0f the Appearance of the Parties, and Judgment by Default ﬁn'
Non-appearance.
LXXX.
On the day in that behalf mentioned in the summons, and from day to

Parties must ap

day, if necessary, until the cause is called on, the parties shall be in atten pear in person or

dance at the Court-house in person or by an Attorney or Vakeel of the by attorney.
Court duly empowered to represent/them in all matters relating to the prosecu
tion or defence of the action, as the case may be.
LXXXI.
If, on the day ﬁxed for the hearing of the cause, or any other day
subsequent thereto, on which the cause may be called on, neither party
ap ears, either in person or by an Attorney or Vakeel of the Court, when
du y called upon by the proper ofﬁcer of the Court, the cause shall be struck
out, with liberty to the Plaintiff to bring a flesh suit, unless precluded by
P‘

Consequences of
non-appearance
of a sole Plaintiff
or Defendant.

l
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the rules for the limitation of actions. If the Plaintiff shall appear in person
or by Attorney or Vakeel and the Defendant shall not appear in person or
by Attorney or Vakeel, and it shall be proved to the satisfaction of the
Judge that the summons was duly served, or if' the Defendant having appeared

in person or by Attorney or Vakeel shall refuse to answer to the claim or
the Plaintiff, then and in any of these cases the Judge shall pass judgment
against him by default. And in like manner if the Defendant shall appear in
person or by Attorney or Vakeel, and the Plaintiff shall not appear in person or
by Attorney or Vakeel, or having appeared shall refuse to state his claim or
to answer any questions respecting the same that the Judgc may think proper
to put to him, then and in any of these cases the Judge shall pass judgment
against the Plaintiff by default.
This is the practice in England so far as relates to the defendant ; and we consider this
practice to be preferable to a trial ea: parts, which is at present the practice in both the
supreme and the Company’s Courts. Judgment by default is no more than a just consequence
for the failure to appear, where it is voluntary ; and, Where it is involuntary, there is a remedy
in the power given to the Court to set aside the judgment for sufficient cause. It is seldom
that a plaintiff will wilfully absent himself ; but it has been thought proper to protect defen
dants from being unnecessarily harassed, by giving them also the beneﬁt of the judgment
by default.

LXXXII.
When there are
When there are two or more plaintiffs, any one or more of them may
several plaintiffs
be
authorized to appear, plead, and act for the other or others of them; and
or defendants each
in
like
manner, when there are two or more defendants, any one or more of them
may authorize the
may
be
authorized to appear, plead, and act for the other or others of them;
other to appear for
him.
provided that the authority shall in all cases be in writing, and shall be ﬁled

with the proper officer of the Court; when so ﬁled it shall be as effectual to

all intents and purposes as if the person so authorized to appear, plead, and act
were a vakeel of the Court.
LXXXlII.
When such ap
pearance may be
made without
special authority.

Nothing in the preceding Article contained shall be taken to prevent
any one of two or more plaintiffs or defendants from appearing for the other
or others of them respectively, without any special authority, when already
entitled by law so to do by reason of unity of interest in the matter in dispute,
or otherwise howsoever.
LXXXIV.

Consequence of
non-appearance of
one or more of
several plaintiffs.

Consequence of
non-appearance of
one or more of
several defendants.

If there are two or more plaintiffs, and one or more of them shall
ap ear in person, or by attorney or vakeel, or by a co-plaintiff or co-plaintiffs
du y authorized or entitled as aforesaid, and the other or others of them shall
not appear in person, or by attorney or vakeel, or by a 'co-plaintilfor co-plaintiffs
duly authorized or entitled as aforesaid, it shall be competent to the judge to
proceed with the suit at the instance of the other plaintiff or plaintiffs who shall
have appeared, in the same way as if all the plaintiffs had appeared, and to pass
such order as may be just and proper in the circumstances of the case; and if
there are two or more defendants, and one or more of them shall appear in person,
or by attorney or vakeel, or by a co-defendant or co-defendants duly authorized
or entitled as aforesaid, and the other or others of them shall not appear in
person, or by attorney or vakeel, or by a eo-defendant or co-defendants duly
authorized or entitled as aforesaid, and if the plaintiff or plaintiffs shall consent

to abandon the suit against the defendant or defendants who shall have ap
peared, and if judgment by default can be given against the defendant or
defendants who shall not have appeared without detriment to the rights or
interests of the other defendant or defendants, judgment may be given by default
against the defendant or defendants who shall have so failed to appear, upon

such terms as to the costs of the other defendant or defendants, or otherwise,
as to the judge may seem proper; but if the plaintiff or plaintiffs shall not
agree to abandon the suit against the defendant or defendants who shall have
appeared, or if judgment cannot be given by default against the defendant or
defendants who shall not have appeared, without detriment to the rights or
interests of the defendant or defendants who shall have appeared, the judge
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shall proceed with the cause to judgment, and shall at the time of passing his
judgment give such order with respect to the defendant or defendants who shall
not have appeared as shall be just and proper in the circumstances of the case.

\

LXXXV.

In all cases of judgment against a Defendant by default, for non-appearance,
he may apply, at any time before the same shall have been ﬁnally executed,
to the Court by which the judgment was passed, for an order to set it aside;
and if it shall be proved to the satisfaction of the Judge that the sum
mons was not duly served, or that‘the Defendant was prevented by any
sufﬁcient cause from appearing when the cause was called on for hearing, the

When and how
judgment by de- '
fault may be set
aside.

Judge shall pass an order to set aside the judgment, and shall appoint a day
for proceeding with the cause. And in like manner in all cases of judgment

against a Plaintiff by default for non-appearance, he may apply, within a'reason
able time, for an order to set aside the judgment; and if it shall be proved to
the satisfaction of the Judge that the Plaintiff was prevented by any sufﬁcient
cause from appearing when the cause was called on for hearing, the Judge shall
pass an order to set aside the judgment by default, and shall appoint a day for
proceeding with the cause. In all cases whatsoever of judgment by default, in
which a Judge shall pass an order for setting aside the judgment, his order
shall be ﬁnal; but in all cases in which he shall reject an application to set
aside a udgment by default, an appeal shall lie from his order refusing the ap
plication, to the tribunal to which his ﬁnal decision in the suit would be

appealable, provided that the appeal he preferred within the time allowed for
an appeal from such ﬁnal decision.
LXXXVI.
If it shall not be proved to the satisfaction of the Judge that the sum
mons was duly served on the Defendant in sufﬁcient time to enable him to

appear in person or by Attorney or Vakeel on the day ﬁxed for the hearing

When the Defen
dant has not been
summoned in sufﬁ
cient time, the

of the cause, the Judge shall, at the option of the Plaintiff, either postpone Plaintiff may apply

the cause to 'a future day, and grant him a second summons to the Defendant,

for a new summons

to be served in like manner as aforesaid, in continuation of the existing suit, or bring fresh suit.
or permit him to withdraw his suit, and if he shall elect to withdraw his suit,

he shall be at liberty to institute a fresh suit for the same matter against the
Defendant in the'same Court, or in any other Court of competent jurisdiction,
at any time, unless precluded by the rules for the limitation of actions.

Of the Examination of the Parties.
LXXXVII.
In all suits in which both the parties appear in person or by Attorney or Examination of
Vakeel before the Judge, they or their Attorneys or Vakeels may be examined the parties or their
orally by the Judge, and it shall be incumbent on them respectively to attorneys.
answer such questions in regard to the suit as he may think proper to put
to them.
.

LXXXVHL
If any of the parties shall appear by an Attorney or Vakeel of the Court, Consequence of
and such Attorney or Vakeel shall refuse, or be unable to answer any refusal or inability
material question relating to the case, which the Judge is of opinion that the of attorney to
party whom he represents ought to answer, and is likely to be able to answer answer.
if interrogated in person, the Judge shall postpone the hearing of the cause to
a future day, and direct that the party whose Attorney or Vakeel may have
refused, or been unable to answer as aforesaid, shall attend in person on such

day, and shall pay the costs of the opposite party ;—and if the party so directed
to attend shall fail to appear in person on the day to be so appointed, the
Judge may pass judgment against him, as in case of default, or give such
other order in relation to the cause as he may deem proper in the circumstances
of the case.
'
'
F2
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The object of this ﬁrst examination is merely to enable the judge to ascertain what
is the matter in dispute between the parties. In the interrogatories which he may put
to them for this purpose, some allowance must be made for misapprehension upon both
sides. It is also manifest that statements made at this examination stand on a different
footing from evidence given in a trial of fact. After the judge has once ascertained and
recorded the points in dispute, the parties may be examined to them like other witnesses.

Ofthe Production ofDocuments.

.
Documentary

evidence to be
Pr°duced at ﬁrst
hearing'

LXXXIX.
The parties, or their attornies or vakeels, shall bring with them, and

have in readiness at the ﬁrst hearing of the cause, to be produced when called
upon by the Court, all their documentary evidence of every description, and all
documents, writings, or other things which may have been speciﬁed in any notice
to produce which may havebeen served on them respectively within a reasonable
time before the hearing of the cause; and no documentary evidence of any
’kind, which the parties or any of them may desire to produce, shall be received
by the Court at any subsequent stage of the proceedings, unless good
cause be shown to its satisfaction for the nonproduction of the document at
the ﬁrst hearing.

XC.
Exhibits may be
All exhibits produced by the parties shall be received and inspected by
admitted or
the Court; but it shall be competent to the Court, after inspection, to reject
338°?“ by "‘6 . any exhibit which it may consider irrelevant or otherwise inadmissible.
our 0

XCI.
Unstamped docuIf the exhibit be a deed, instrument, or writing, chargeable with stamp-duty
men?“ may be
under the existing Regulations of the Bengal Code, or Acts of the Council
Ezﬁltvggdoli‘t P2; of India, it shall not be received in evidence if unstamped Or not sufﬁciently
Penalty y
stamped, until the whole or the deﬁciency (as the case may be) of the stamp
duty and the penalty required by the existing Regulations of the Bengal Code
or Acts of the Council of India shall have been paid to the clerk or proper
ofﬁcer of the Court.
XCII.
Duty and penalty
Such ofﬁcer shall, upon payment to him of the whole, or of the deﬁciency
"° be received by (as the case may be) of the stamp duty payable upon or in respect of

Ofﬁcer of court'

such document, and of the penalty required by the Regulations of the Bengal
Code or Acts of the Council of India, give a receipt for the amount of
the duty or deﬁciency which the judge shall determine to be payable, and also of
the penalty; and thereupon such document shall be admissible in evidence,
saving all just exceptions on other grounds; and an entry of the fact of such
payment and of the amount thereof shall be made in a book kept by such
ofﬁcer; and such ofﬁcer shall at the end of every month duly make a return
to the collector of revenue of the Zillah of the monies (if any) which he
has so received by way of duty or penalty, distinguishing between such monies,
and stating the number and title of the cause and the names of the parties
from whom he received such monies, and the date, if any, and description of
the document, for the purpose of identifying the same; and he shall pay over

the said monies to the collector of revenue, or to such person as he may
appoint or authorize to receive the same; and the collector of revenue, or other

proper authority, shall, upon production of the receipt herein-before mentioned,
cause such documents to be stamped with the proper stamp or stamps in respect
of the sums so paid as aforesaid.

Hm, admitted
exhibits are
to be marked'

XCIII.
When an exhibit is received by the Court, and admitted in evidence,
it shall be endorsed with the number and title of the suit, the name of the
party producing it, and the date on which it was produced, and shall be ﬁled
as part of the record.
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XCIV.
When an exhibit is rejected by the Court, it shall be endorsed in the
manner speciﬁed in the last preceding article, with the addition of the word
“rejected,” and the endorsement shall be subscribed by the Judge. The exhibit
shall then be returned to the party who produced it, unless the Court shall think
proper, for special reasons, to reclaim it; and in all cases in which a rejected
exhibit is returned a certiﬁed copy of the exhibit and the endorsement shall be
kept by the Court.
‘
XCV.
When the time for appealing has elapsed, or in case the suit has been
appealed, then after the appeal has been ﬁnally disposed of, either party
shall be entitled, on application to the Court in which the exhibit may be, to
receive back any document produced by him in the suit, unless the further
use of such exhibit has been superseded by the terms of the decree, or the Court
has directed it to be detained for purposes of public justice, as on suspicion
of forgery..
XCVI.
Any exhibit may be returned before the time mentioned in the last. preced

Rejected exhibits
to be marked
and returned.

When exhibit
admitted in evi

dence may be
returned.

May be returned

ing Article, if the Judge of the Court in which the document may happen sooner, for special
reasons.

to he shall think proper, for special reasons, to order its return.
XC VII.
In all cases in which a document once received by a Court of Justice Certiﬁed copy 'of
and admitted in evidence is restored, a copy, properly certiﬁed, shall be substi returned exhibits
tuted for it in the record of the suit, and a receipt shall be given by the party to be kept.
receiving it in a separate receipt book kept for the purpose.
The rules on the subject of the production of documents are adaptations of the present
practice of the Company’s Courts, with some provisions taken from the Common Law Pro
eedure Act, 1854, l7 8: l8 Viet. c. 125., with regard to unstamped documents.

XCVIII.
Any Civil Court may of its own accord, or upon the application Court may send
of any of the parties to a suit, send for, either from its own records or from any for papers from its

other public ofﬁce or Court, the record of any other suit or case, and inspect the
same, when the inspection of such record or any part of it shall appear likely
to elucidate the facts of the suit before the Court, and to promote the ends
of justice.

own records or
from other public
ofﬁces or Courts.

This rule is taken from the proposed Code of Procedure of Mr. Mills and Mr. Harington
the Commissioners appointed in India. a
'

Of the Settlement of Issues.
XCIX.
If in the course of the oral examination of the parties or their Attorneys
or Vakecls it shall appear that they are not at issue upon any question
of law or fact, the Court may at once give judgment; and if it shall appear
that they are at issue on some question of law or fact, the Judge after he shall
have satisﬁed himself by such oral examination of the parties or their Attorneys
or Vakeels, on what questions of law or fact they are really at issue, will
proceed to frame and record the issues of law and fact on which the right
decision of the case may appear to him to depend.

Framing of issues.

C.
For the purpose of assisting the Judge in framing the issues, the parties Written statements
or their Attorneys or Vakeels may tender at the ﬁrst hearing of the cause may be tendered
written statements of their respective cases, which statements the Judge shall by the parties to

46
assist the judge at
the ﬁrst hearing
of the cause.
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receive and peruse, and put on the record; but he may, nevertheless, frame the
issues from the allegations of fact which he collects from the oral examinations,
notwithstanding any difference between such allegations of fact, and the allega
tions of fact contained in the written statements so tendered by the parties or
their Attorneys or Vakeels.
CI.

No statement to
be taken thereafter
unless called for

No such written statement shall be received after the ﬁrst hearin

of the

cause, unless called for by the Judge under the power herein-after contained.

by the Judge.

Judge may at any
time call for a
written statement.

CII.
~
It shall be competent to the Judge, at any time before ﬁnal judgment,
to call for a written statement, or an additional written statement, from any

of the parties, for the purpose of assisting him to frame or amend the issues.
'

How written
statements are to

be framed.

CIII.

Written statements shall be as brief as the nature of the case will admit,

and shall not be argumentative, nor by way of answer one to the other;
but each statement shall be conﬁned, as much as possible, to a simple narra
tive of the facts which the party by whom or on whose behalf the written
statement is made believes to be material to the case, and which he believes he

will be able to prove if called upon by the Court.
CIV.
Judge may reject
an improper
statement,

If it shall appear to the Court that any written statement presented by
or on behalf of a party, whether the same have been spontaneously tendered
or have been called for by the Court, is argumentative or unnecessarily prolix,
or that it contains matter irrelevant to the suit, the Judge may reject the same ;
and it shall not be competent to a party whose written statement has been rejected
for any of these causes, to present another written statement, unless it shall be

or expunge irrele
vant matter,

expressly called for by the Court. If the Judge think proper, he may, instead
of absolutely rejecting the written statement, receive an record the same, after
he shall have struck out all such parts of the written statement as he may con
sider to be argumentative, unnecessary, or irrelevant; and such parts of any

and ﬁne party
presenting it.

written statement as may be so struck out by the Judge shall be disallowed
upon any taxation of costs as between party and party. It shall also be com
petent to the Judge to impose upon the party from whose written statement he
shall see ﬁt to strike out any part, as being argumentative, unnecessary, or
irrelevant, a ﬁne not exceeding ﬁfty rupees.
CV.

Judge may call for
a person whom he
thinks it proper to
examine before
framing the issues.

If the Judge shall be of opinion that the issues cannot be correctly
framed without the examination of some person other than the persons already
before the Court, or without the reading of some document not produced by
any of such persons, he may adjourn the framing of the issues to a future day,
and may compel the attendance of such person, or the production of the docu
ment by the person in whose hands it may be, by subpmna or other suitable
process.
CVI.

Amendment of
issues.

At any time before the decision of the case, the Judge may amend the
issues on such terms as to him shall seem ﬁt, and all such amendments
as may be necessary for the purpose of determining the real question or contro
versy between the parties shall be so made.
I

Appeal.

CVII.
If either party is dissatisﬁed with the issues as ﬁnally framed by the Court,
such party may appeal upon that ground after the decision of the case.
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In the great mass of cases the matter in dispute between the parties is evident from
the ﬁrst. In cases of more complexity it may be necessary to resolve the case into one
or more distinct points; in other words, to settle the issues. To assist the judge in this
operation, the parties are allowed to present written statements of what they respectively
believe to be the material facts of the case; or, where they omit to present written state
ments, the judge may call for them if he think proper. From the statements and the
oral examination of the parties he is to frame and record the issues of law and fact
on which the right decision of the case may appear to him to depend ; and he is to appoint
the time at which the issues of fact are to be tried, or the questions of law argued.
This mode of settling the issues is not new to India. It has long been in practice in the
Company’s Courts; and great importance has always been attached to it b the Court of
Sudder Dewanny Adawlut. It was introduced by Regulation XXVI. of 1814 of the Govern
ment of Bengal, which contains the following provisions on the subject:--Section Tenth.
Clause Second: “ If from the pleadings in the case the points at issue cannot be clearly ascer
“ tained, or if from any other reason further explanations may be requisite, the Court shall on
“ the day on which the suit may be ﬁrst brought to a. hearing make such inquiries from the
“ parties or their pleaders as may appear necessary, with a view to ascertain the precise
“ object of the action and the grounds on which it is maintained, and shall record the
“ result in their proceedings.- Think The Court shall then consider and record the point
“ or points to be established respectively by the plaintiff and defendant, and shall proceed to
“ take the evidence which may be adduced by either party upon such points in the manner
“ prescribed by the rules in force.” The above provisions have been adopted at Madras
and Bombay: and on ﬁve different occasions the Sudder Dewanny Adawlut at Calcutta
has called the particular attention of its subordinate judicatories to them, requiring their
strict observance. In an appeal to the Privy Council from a decision of the Sudder
Dewanny Adawlut at Madras, the Lords of the Council refused to sustain the judgment of

that Court .mainly for the purpose of supporting and securing compliance with what they
term “this most wholesome regulation.” Recently, by an Act of the Indian Legislature,
the provisions of the regulation have been extended to suits before the Moonsiﬂ's; and it is
believed that the provision adverted to is now in very general operation. Finally, Mr. Mills
and Mr. Harington recommend its continuance by their proposed Code of Procedure.
If statement of fact be substituted for the word “pleadings” in the clauses of the regu
lations above cited, the settlement of issues in the manner suggested in our proposed scheme
is only the continuance of an operation which is familiar to all the judges of the Com
pany’s Courts in India; and the only difference between the measure suggested by us and
the present practice is, that the production of written statements, and the formality of set
tling the issues, are reserved by the former for the complicated cases in which the judge
or the parties may think that they are required; and that by the latter they are made general,
and are used in all cases, whether really requisite or not.

Of Issues by Agreement of Parties.
CVIII.
\Vhen the parties to a suit are agreed as to the question or questions of Questions of fact,
fact, or of law or equity, to be decided between them, they may, at any time or of law or equity,
may be stated by
after the issue of the summons, state the same in the form of an issue, and enter the
parties in the

into an agreement in writing, which shall not be subject to any stamp duty, that
upon the ﬁnding of the Judge in the afﬁrmative or the negative of such issue a
sum of money ﬁxed by the parties, or to be ascertained by the Judgc upon a

question inserted in the issue for that‘purpose, shall be paid by one of the parties
to the other of them, or that some property speciﬁed in the agreement, and in
dispute in the suit, shall be delivered by one of the parties to the other of them,

or that one or more of the parties shall do or perform some particular legal act
or acts, or shall refrain from doing or performing some particular act or acts,
speciﬁed in the agreement, and having reference to the matter in dispute, either
with or without the costs of the suit.

form of an issue.
and an agreement
may be entered
into for the pay
ment of a sum of
money, or the
doing or the re
fraining to do a
particular act,
according to the
result of the issue.

CIX.
If the Judge shall be satisﬁed, after an examination of the parties, their The judge, if sa

Attorneys or Vakeels, or taking such evidence as he may deem proper, that the
agreement was duly executed by the parties, and that the parties have a bomi
fide interest in the decision of such question or questions, and that the same is
or are ﬁt to be tried or decided, he may proceed to record and try the same, and
deliver his ﬁnding or opinion thereon in the same manner as if the issue had been
framed by himself in an ordinary suit, and may upon his ﬁnding or deciding in

such issue, give judgment for the sum so ﬁxed by the parties or so ascertained
as aforesaid, or otherwise according to the terms of the agreement; and upon
F 4

tisfied that the
agreement was

executed bom'lﬁde
may decree accor
dingly.
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the judgment which shall be so given, decree shall follow and may be executed
in the same way as if the judgment had been pronounced in a contested suit.
The rules under this head have been adopted, with some alterations, from the Common
Law Procedure Act, 1852, 15 8: 16 Viet. c. 76.

When the Suit may be disposed qf at the First Hearing.
CX.
If the summons
If the Court shall be satisﬁed that the questions of law or fact on
W3 for “ﬁnal
which the parties are at issue do not require any further argument or proof
gigﬁiltiitéfmes than such as the parties or their Attorneys or Vakeels can at once supply,
cogent, suit may the Court may at once decide such question, if the summons have been

be decided at ﬁrst issued for a ﬁnal disposal of the cause; and if the summons have been issued
hearmg;
for a settlement of issues only, the Court may in like manner at once decide
the question, if the parties consent thereto. .
CXI.
otherwise, the

\Vhen the summons has been issued for the settlement of issues only, if

:‘oe’géng 0f the?” the arties or either of them do not consent that the Court shall at once
POStpone ' decide the questions of law or fact on which they may be at issue, or if the
questions of law or fact on which they are at issue require further‘ argument
or proof than the parties or their: Attorneys or Vakeels can at once supply,
the Judge shall postpone the further hearing of the cause, and shall ﬁx a day for
the production of further evidence, or for further argument, as the case may
require.

Of Adjournments.

Judge may grant
time, 01‘ adjournw
a future day'

How the Judge is
to proceed if the
Pm'es faltlhm 3P"
211%“ e W

CXII.
The Judge may, at any stage of the suit, grant time to the parties,
or either of them, and may from time to time adjourn the hearing of the
cause as he may think ﬁt; and in all such cases the party applying for time
shall pay the costs occasioned by such adjournment, unless the Judge shall
otherwise direct.
' '
CXIII.
If on any day to which the hearing of the cause may be adjourned, the
parties or either of them shall not appear in person or by Attorney, or
Vakeel, the Court may proceed to dispose of the cause in the manner speciﬁed
in Article LXXXI. or Article LXXXIV., as the case may be, or may make
such other order as may appear to be just and proper in the circumstances of
the case.

’ Of Summoning Witnesses.

Applicationfor
Summons.

CXIV.
The parties or their Attorneys or Vakeels may at any time obtain, on
application to the Clerk or other proper ofﬁcer of' Court, summonses to
Witnesses or other persons, with or without a clause requiring the production
of books, deeds, papers, and writings in their possess10n or control, and in such

summons any number of names may be Inserted.
E
' 1132:2251;f Filth

before issue of
summons.

CXV.
The person applying for a summons shall pay to the Clerk or proper
oﬂicer of the Court such a sum of money as shall appear to the Court to be
,
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reasonable, to defray the travelling and other expenses of each witness, or other
erson mentioned in the summons, in passing to and from the Court in which

e may be required to attend, and for one day’s attendance. If the Court be a
subordinate Court, regard shall be had, in ﬁxing the scale of such expenses, to
the rules, if any, established by the Court to which such Court shall be
immediately subordinate. The sum so paid to the oﬁicer shall be tendered
to the witness or other person, at the time of serving the summons, if it can
be served personally. In addition to the sum so paid, the Court may direct
such further sum to be paid to the witness or other person as may appear to
be necessary to defray his travelling and other expenses, and also the expenses
of his detention under the summons, and in case of default in payment, may
order such sum to be levied by attachment and sale of the goods of the person
ordered to pay the same, and the witness or other person summoned shall
not be bound to give evidence, or produce any document until such sum shall
be paid.
CXVI.
Every summons for the attendance of any witness or other person, shall Time and Place of
specify the time and place at which he is required to attend, and also the :tgcc'i‘gggcfnto be
purpose for which his attendance is required ; and' any particular document or $0,, '
sum
documents which the witness or other person may be called on to produce shall

be described in the summons with convenient certainty. The witness shall
further be required to produce all deeds and documents in his possession relating
to the subject of the suit, and shall be bound to produce them unless he shall
satisfy the Judge that the notice to produce did not give him suﬁ‘icient
information.

CXVII.
Any person, whether a party to a suit or not, may be summoned to Summonsto PTO"

produce a document, without being summoned to give evidence, and any
person summoned merely to produce a document, shall be deemed to have framihg {55,105.
complied with the Summons, if he cause such document to be produced,
instead of attending personally to produce the same.
The provisions for summoning witnesses are taken generally from Act No. XIX. of 1853
of the Indian Legislature, with some alterations.

Service (f Summons on a Witness.
CXVIII.
Every summons shall be served by exhibiting the original, and delivering How the summons

or tendering a copy; and the service shall in all cases be made a sufﬁcient shall berserved
time before the time speciﬁed in the summons for the attendance of the witness,
to allow him a reasonable time for preparation, and for travelling to the place
at which his attendance is required.
CXIX.
Whenever it may be practicable, the service of the summons shall in Serviqeto be on
all cases be upon the person thereby required to attend; but when he cannot
a
be found, the service may be made on any adult member of his family rcS1dmg famibn
with him.

CXX.
When the person required to attend cannot be found, and there is no adult When the sum
member of his family on whom the summons can be served, the serving ofﬁcer
dc}??? bf;
shall return the summons to the Court from whence it issued, with an endorse- returned glee
ment thereon that he has been unable to serve it.
G

Court.
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CXXI.
Time and manner
The serving ofﬁcer shall in all cases in which the summons has been served
“f service ‘0 be
endorse on the original summons the time and the manner where and how it
endorsed on the
summons.

WaS Served.

HOW 8_Summ0ns

CXXII.
If the person required to attend be resident within the jurisdiction of
any other. Court than that in which the suit is pending, the summons shall

jurisdiction is to

be transmitted by the clerk or proper ofﬁcer of the Court in which the suit is

be served.

pending, to the clerk or proper ofﬁcer of the Court within whose jurisdiction the
)CI‘SOII required to attend may reside; and the clerk or proper ofﬁcer of the
last-mentioned Court shall, upon receipt thereof, deliver the same to the bailiff
or other proper ofﬁcer of his own Court, to be served in the manner above
directed; and upon the return of the summons by the serving ofﬁcer, it shall
be transmitted to the Clerk or proper ofﬁcer of the Court from whence it
originally issued.

CXXIII.
When a. witness
If :any person for whose attendance, either to give evidence or to produce
absconds his Pm' a document, a summons shall be issued, cannot be served in either of

ay e at'

the ways herein-before speciﬁed, the Court on being certiﬁed thereof by the
return of the serving ofﬁcer, and upon proof that the evidence of such witness
or the production of the document is material, and that the witness absconds or
keeps out of the way, may cause a proclamation requiring the attendance of
such person to give evidence, or produce the document, at a time and place
to be named therein, to be afﬁxed in some conspicuous place upon or near to

his house or place of abode; and if such person shall not attend at the time and
place to be named in such proclamation, his property (real and personal), to
such amount as the Court shall deem reasonable, (but subject to the same
limitation as to the articles exempt from attachment, as in case of attachment
for arrears of rent,) shall be liable, under an order of the Court, to attach
ment and sale.
CXXIV.
How the Cour“,
The cost of the attachment shall be home in the ﬁrst instance by the
to proceed with party applying for it, and the Court issuing the summons and attachment
the witness on his shall not proceed to sale of the property if the witness shall appear and
appearance'
satisfy the Court that he did not abscond or keep out of the way to avoid
service of a summons, and that he had not notice of the proclamation in time
to attend at the time and place named therein. Upon the appearance of such
witness the Court shall make such order in regard to the costs of the attach
ment as it shall deem ﬁt. If the witness appearing shall fail to satisfy the
Court that he did not abscond or keep out of the way to avoid service of a
summons, and that he had not such a notice of the proclamation as aforesaid, it
shall be in the discretion of the Court to order the property attached, or any
part thereof, to be forfeited and sold for the purpose of satisfying all costs
incurred in consequence of such default, or absconding or keeping out of the
way, and any ﬁne which the Court may deem ﬁt to impose upon the witness
under the provisions of Article CCIX., or the Court may order the property
to be released from the attachment upon payment of such costs and ﬁne as
aforesaid.
The rules for serving the summonses on witnesses are taken from the existing practice
of the Company’s Courts as well as from the lastamentioned Act, with some modiﬁcations;
but, instead of being applied generally, as under the Act, to all witnesses, including the
parties when required to give evidence, the rules are here restricted to cases where the
witnesses are not parties to the suit.

Of the Examination q" Parties as Witnesses.
CXXV.
Parties maybe ex,
When a party to a suit appears in person at any hearing of the cause, he
amined.
may be examined as a witness either in his own behalf or on behalf of any other
party to the suit, in the same way as if he were not a party thereto.
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CXXVI.
If any party to the suit shall require to enforce the attendance of any other
party thereto as a witness, he shall, by himself or his Attorney or Vakeel,
make a special application to the Court for an order that the party do attend,
and shall show, to the satisfaction of the Court, sufﬁcient grounds in support

Special application
*0 bejnﬂ‘lb'for the
exf'ﬁmm‘ongfa
pm ) as a m new

of such application, otherwise a summons shall not be issued.
CXXVII.
The Court, if it think ﬁt so to do, may, before making such order, cause The Courtmay

notice to be given to the party or his Attorney or Vakeel, ﬁxing a day for such ﬁmiss‘wamtice
party to show cause why he should not attend and give evidence; and may to Show causc'
also, from time to time, if necessary, for good and sufﬁcient cause, enlarge the
time for such application.
CXXVIII.
In support of the _cause shown, _the Court shall receive any declaration in May receive a

writing of the party, if signed by him and delivered into the Court by himself Writtcn‘kclﬂfntiml
or his Attorney or Vakeel.

m support oi the
cause shown.

CXXIX.

If no suﬂicient cause be shown on the day ﬁxed, or upon any subsequent If no sufﬁcient

day to which the Court shall enlarge the time for that purpose, the Court shall “"50 be ﬁlm)“,
issue its order requiring the party to attend and give evidence.

summns to 185"“

The provisions relating to the examination and summoning of parties as witnesses are
taken from the Indian Act No. XL‘L of 1853, with some alteration as to the mode of

requiring their attendance.

Attendance qf Witnesses, and Consequence of Non-attendance.
CXXX.
Any person who shall be summoned to appear and give evidence in a cause Persons summoned
shall be bound to attend at the time and place named for that purpose.

to give evidence
must attend.

CXXXI.
.If any witness, on whom
a document shall have been
Article CXIX., shall, without
mons, the Court may issue an

any summons to give evidence or produce
served in either of the ways speciﬁed in
lawful excuse, fail to comply with such sumorder to the bailiﬁ' or other proper ofﬁcer to

Consequences of
"onjatmndaw’ by
“art‘tntessﬂnm’tt
p y o w 8""

apprehend and bring the witness before the Court. If any such person abscond
or keep out of the way, so that he cannot be seized or brought before the Court,
his property shall be liable to attachment and sale in the same manner as is
provided in Article CXXIII. with respect to a witness on whom the service of
a summons cannot be effected.
CXXXII.
If any witness, attending or being present in Court, shall, without lawful Consequences of
excuse, refuse to give evidence, or to subscribe his deposition as herein-after refusalm give

required, or to produce any document in his custody or possession named evldencc'
in such summons as aforesaid, upon being required by the Court so to do, the
Court may commit such witness to close custody for such reasonable time as it
may deem proper, unless he shall, in the meantime, consent to give his evidence,

or to sign his deposition, or to produce the document; after which, in the event
of his persisting in his refusal, the Court may proceed to deal with him according
to the provisions of Article CCIX.
CXXXIII.
If any person, being a party to the suit, who shall be ordered to attend Consequence of

to give evidence or produce a document shall, without lawful excuse, fail non-attendance or
G 2

refusal of a party.
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to comply with such order, or, attending or being present in Court, shall,
without lawful excuse, refuse to give evidence, or to subscribe his deposition, or

to produce any document in his custody or possession, named in such summons
as aforesaid, upon being required by the Court so to do, the Court may either
pass judgment against the party so failing or refusing, as in case of default, or
give such other order in relation to the cause as the Court may deem proper
in the circumstances of the case.

Anypersonpresent

CXXXIV.
Any person present in Court, whether a party or not, may be called upon

in Court may

by the Court to give evidence and to produce any document then and there

not summoned?

to the same rules as if he had been summoned to attend and give evidence,

in his actual possession or in his power, in the same manner and subject
or to produce such document, and shall be liable to be dealt with by the Court
as a party or witness, as the case may he, would, under any of the preceding

provisions, be dealt with for any refusal to obey the order of the Court.
The provisions relating to the attendance of witnesses are taken from the Indian Act
No. XIX. of 1853.

When and how VVz'tnesses are to be examined.

C XXXV.
witnesses must be

On the day appointed for the hearing or trial of the cause,,or on some

examined at the other day to which the hearing or trial may be adjourned, the evidence of
ilifflnggthicf‘ﬂe the attending witnesses shall be taken orally in open Court, in the presence

the 5225632103116 and hearing, and under the personal direction and superintendence of the Judge.
Judge_

In cases in which an appeal may lie to a higher tribunal, the evidence of each

witness given upon such examination shall be taken down in writing, by or in
the presence and under the superintendence of the Judge, not ordinarily in the
form of question and answer, but in that of a narrative, and, when completed,

shall be read over to the witness, and signed by him in the presence of the
Judge and of the parties to the suit, or their Attorneys or Vakeels. In case
the witness shall refuse to sign the deposition, the Judge shall sign the same,
and record the reason, if any, given by the witness for such refusal, together
with such remarks thereon as the Judge shall think ﬁt to make. It shall be
in the discretion of the Judge to take down, or cause to be taken down, any
particular question and answer, if there shall appear any special reason for so
doing, or any party or his Attorney or Vakeel shall require it. If any question
put to a witness be objected to by either of the parties, or their Attorneys or
Vakeels, and the Court shall allow the same to be put, the question and answer
shall be taken down, and the objection, and the name of the party making it,
shall be noticed in taking down the depositions, together with the decision of ‘ _
the Court upon the objection. The Judge shall also record such remarks as he
may think material respecting the demeanour of the witness while under
examination.

In cases where an appeal does not lie to a higher tribunal, it

shall not be necessary to take down the depositions of the witnesses in writing
at length; but the Judge shall make a short memorandum of the substance
of what each witness ma have deposed at the trial of the cause, and such
memorandum shall be written and signed with his own hand, and shall form
part of the record.
CXX XVI.
But “fitness may
If a witness be about to leave the jurisdiction of the Court, or other good
f" sl’f’c‘al.ca“se be and suﬂicient cause can be shown to the satisfaction of the Court why his
ﬁf;‘§§f*d‘mme' examination should be taken immediately, it shall be competent to the Court,
upon the application of either party, at any time after summons issued, to
take the examination of such witness forthwith, or on any day that may be

ﬁxed for that purpose, of which due notice shall be given to the other party
if the day be ﬁxed in his absence. The witness shall be examined, and his
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deposition shall be taken down in writing in the manner herein-after prescribed;
and the deposition so taken down may be read m ewdence at the trial, or

any hearing of the cause.
CXXXVII.
All witnesses shall be examined without oath or afﬁrmation or any warning Witnesses to be ex
as a necessary preliminary to their giving evidence, and they shall, upon such amined without
examination, be bound to speak the truth as they would have been bound by oath, afﬁrmation, or
warning.

an oath, or a sanction tantamount to an oath.
The ﬁrst article, as to the mode of examining witnesses, is, for the most part, taken from
Act No. XIX. of 1853 of the Indian Legislature. The second relates to the examination of
a witness (le bene erse; and the third provides that witnesses shall be examined without
oath or afﬁrmation, or any warning, as a necessary preliminary to their giving evidence.
\Vith regard to Christians, the practice of Her Majesty’s Supreme Court and the practice
of the Company’s Courts are in all respects alike, and the same as in Courts of Justice in

England.

With regard to Hindoos and Mahomedans, the practice differs in some material

respects.

By the charter of the Supreme Court, the judges were authorized to administer to all
persons other than Christians “oaths in such manner and form as they shall esteem most
“ binding upon their consciences respectively.” The form of oath adopted for Hindoos
under this power requires them to be sworn by a Brahmin, or member of the priestly class,
the witness holding his hand in a small vessel containing water from the river Ganges;
and the form adopted for Mahomedans requires them to be sworn by a Moollah, or religious
teacher, the witness holding a copy of the Kooran in his hands and afterwards raising it
to his head. By stat. 9 G. 4. c. 74. s. 36. the judges were authorized in the case of “ every
“ native of any country within the limits of the charter of the said United Company, who
“ may be required to give evidence in any
case whatsoever, criminal or civil, and who
‘ shall object on the ground of any religious scruple to take an oath in the usual form,
“ to permit such native to make his or her solemn afﬁrmation or declaration in such
“ manner and form as the Court shall deem sufﬁciently binding upon his or her conscience.”
The form of declaration adopted by the Supreme Conrt under this power is as follows:
“ I, A.B., do. do solemnly declare and afﬁrm that I will speak the whole truth touching
“ this matter.”

In the Company’s Courts the judges were directed by Regulation IV. of 1793, section 6,
to administer to witnesses “such oaths as may be considered most binding on their con
“ sciences according to their respective religious persuasions ;" and the forms adopted were
the same as those in use in the Supreme Court. But the judges were further authorized by

the regulations to dispense with these forms, “if a witness shall be of rank or caste which,
“ according to the prejudices of the country, would render it improper to compel him to
“ take an oath,” provided he shall subscribe a declaration in one or other of two prescribed
forms, according as he shall be a Hindoo or a Mahomedan : both of these forms containing
an express reference to the Supreme Being. By a subsequent provision of the Indian
Legislature, Act No. V. of 1840, it was enacted that, “except in Her Majesty’s Courts of
“ Justice" (an exception which was subsequently extended to the Courts of justices of the

peace), “every individual of the classes aforesaid,” viz. of the Hindoo or Mahomedan per
suasion. “within the territories of the East India Company, shall make aﬁirmation to the
“ following eﬁ'ect: ‘Isolemnly afﬁrm in the presence of Almighty God, that what I state
“ ‘ shall be the truth, the whole truth, and nothing but the truth.’ "

The difference, then, between the practice of the Supreme Court and the practice of the
Company’s Courts, with regard to Hindoos and Mahomedans, is this :—In the Supreme
Court witnesses of these two classes are usually sworn on the Ganges water or the Koorsn
respectively, except in cases in which the judges may think proper to dispense with these
forms ; and then the witness, instead of the oath, makes an afﬁrmation that does not contain
any reference to the Supreme Being. In the Company’s Courts, again, there is one general
rule for all; but the form of afﬁrmation in use contains express mention of the “presence of
“ Almighty God,” and is to all intents and purposes an oath.
The discretion conﬁded to the judges of the Supreme Court has worked well. Respectablc
Hindoos, who used to evince the strongest repugnance to be sworn upon the Ganges water,

now readily come forward to give their testimony upon the simple afﬁrmation. And the Court
itself does not appear to ﬁnd much practical difﬁculty in the exercise of its discretion. It

might, however, be unsafe to commit the like discretion to all judges of the Company’s
Courts, indiscriminately ; and it is more agreeable to the spirit of British legislation to have
one uniform rule applicable to all persons of the same class. So far, then, we give a pre

ference to the practice of the Company’s Courts.

There remains the question of an afﬁr

mation with, or one without, any reference to religious sanction.

Supreme Court there is nothing of the kind.
there is a direct allusion to the Almighty.

In the afﬁrmation of the

In the afﬁrmation of the Company’s Courts

Between such an afﬁrmation and an oath there

is no real difference; and the only distinction between the afﬁrmation and the forms of

oath formerly in use is, that the former has not the adjuncts of Ganges water and the Kooran.
The point for consideration is, whether it was these adjuncts that were objected to by
respectable natives, or the religious sanctions implied in them, which are of the essence of
every oath, and apply with exactly the same force to the afﬁrmation contained in Act N0. V.

of 1840 as to the forms of oath previously in use.

It would seem, from the preamble to

the Act, that the framers of it were of opinion that it was only the forms, and not the
substance, of the oaths then in use that were “ repugnant to the consciences” of Hindoos
and Mahomedaus. But there is >1-eason to think that this was a. mistake, and that the
“ prejudices of the country,” which “rendered it improper to compel” a witness of a certain
rank or caste “to take an oath,” are not conﬁned to any particular forms, but have reference

to that which is the substance of an oath.

(See a remarkable Instance in Mill’s History

(33
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of British India, Vol. 3. p. 630.) Upon this point it may be of some use to refer to the
Hindoo Law, as the source from which the opinions or “prejudices” of the Hindoos in
matters of this kind are likely to have been derived. Four torms of adjuration are men
tioned in the Mitacshara as applicable respectively to the four great classes into which the
Hindoo community is divided. The Brahmin was adjured by his veracity, the soldier by
his horse or elephant and his weapons, the merchant by his kine, grain, and gold, and the
mechanic or servile man by imprecating on his own head if he spoke falsely all posible
curses. On him also the adjuration was “ urged” or pressed home by a further admonition
to the following eﬁ'ect :--“ Those places assigned to offenders and heinous sinners, and those
“ places assigned to house-burners, and those assigned to the murderers of women and
children; he will obtain all these places (of punishment) who gives false evidence. All
the virtue practised by you, in hundreds of other worlds, will accrue to him whom by your
falsehood you have injured.” None of the other classes were addressed in this manner,
except—and the exception is worthy of remark—when they were sunk to the level of the
lowest class by having had recourse to similar occupations. “Regenerate persons” (by
whom is here to be understood the three superior classes) “who tend herds of cattle, who
“ trade, who practise mechanical arts, who profess dancing and singing, who are hired
“ servants, who are usurers, let the judges exhort as if they were Sudras.” Sudras were
at the bottom of the social scale; and all the occupations here enumerated were those of

the lower orders of society; so that the distinction was in fact the same as that which
separates the upper from the lower classes at the present day. According to Hindoo notions,
the latter were not to be trusted without the formalities of an oath, but the former might
so be trusted ; and these are probably the “prejudices which render it improper to compel
“ persons of rank or caste to take an oath,” and which the framers of Regulation IV. of 1793
wished to respect, without knowing exactly what they were. The dispensing power given
to the judges by that regulation became in consequence a dead letter ; insomuch that it is
believed that the judges were seldom or never called upon to exercise the power conferred
upon them; and the reason is obvious: the power did not meet the wants of the natives.

Indeed, if the power so conferred had answered the purpose for which it was intended, Act
No. V. of 1840 would not have been required ; and that Act No. V. of 1840 has not better

answered the purpose is easily accounted for, from the circumstance that it did not introduce
any new remedy, but only made general, by conferring upon all a remedy that was of no value
as the privilege of a few. The afﬁrmation contained in Act No. V. of 1840 does not diﬁ‘er
in any essential particular from that contained in Regulation IV. of 1793, and has been of as
little use. It is believed that in point of fact the repugnanee of respectable natives to give
their evidence in the Company’s courts of justice is just as strong now as before the last
Act was passed. These reasons appear to justify a preference of an afﬁrmation not con
taining any reference to religious sanctions. But such an afﬁrmation, though less objec
tionable than one containing such a reference, appears to us to have no positive utility, and
we therefore think it best to dispense with oaths and afﬁrmations altogether.
If Article CXXXVII. be adopted a corresponding alteration will be required in Clause 188 of
the Penal Code, and of any other clauses thereof in which it is provided or implied that to
constitute the oﬁ'ence of giving false evidence it is necessary that a witness should be bound
by an oath or sanction tantamount to an oath.

Of Commissions to examine absent Witnesses and make local Inquiries.

Cases in which
Court may issue
a Commission to
examine witnesses.

CXXXVIII.
When the evidence of a witness is required who is resident at
place distant more than a hundred miles from the place where the
is held, or who is unable from sickness or inﬁrmity to attend before the
to be personally examined, or is a person exempted by law absolutely, or

some
Court
Judge
at the

discretion of the Court, by reason of rank, sex, or other special cause, from

personal appearance in Court, thc Court may, on the application of any of
the parties to the suit, order a Commission to issue for the examination of

the witness on interrogatories or otherwise, and may, by the same or any sub
sequent order or orders, give all such directions for taking such examinations,
Where the witness
is within the Court’s

jurisdiction.

Where the witness

is beyond the
Court’s juris
diction.

Where the witness
is within the local

jurisdiction of the
High Court.

as well within the jurisdiction of the Court wherein the suit shall be pending
as without, as may appear reasonable and just. If the witness be resident
within the jurisdiction of the Court issuing the Commission, the Commission
may be issued to any ofﬁcer of the Court, or to any subordinate Court, or to
any other person or persons whom the Judge may think proper to appoint.
If the witness be resident at some place which is beyond the jurisdiction of
the Court issuing the Commission, and not within the local jurisdiction of
the High Court, but within its general jurisdiction, the Commission shall
ordinarily be issued to the Court within whose particular jurisdiction the witness
may reside, or which can most conveniently execute the same ; but under special
circumstances, which may appear to render a different course expedient, the
Commission may be issued to any other person or persons whom the Court
issuing the Commission may think proper to appoint.
CXXXIX.
If the witness be resident Within the local jurisdiction of the High
Court, the Commission shall ordinarily be issued to the Court of Small Causes
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at Calcutta, but may, under special circumstances, be directed to any other
person or persons whom the Court issuing the Commission may think proper to
appomt.

CXL.
Where the evidence is required of a witness who is resident at some
place beyond the general jurisdiction of the High Court, the application for
a Commission to examine the witness must in all cases be made to the High
Court. If the suit in which the evidence of the witness is required be pending
in some other Court than the High Court, the application must be accompanied
by a certiﬁcate from the Court in which the suit is pending, that the applica
tion is made with its permission. In all cases of an application to the High

Where the witness
is beyond the
generalurisdiction
of the High Court.

Court for a Commission to examine a witness, the Commission may be issued

to any person or persons whom the High Court may think proper to appoint;
and whenever a Commission is issued from the High Court for the examina
tion of a witness in a suit pending in any other Court the Commission shall be
made returnable to the Court in 'which the suit is pending.
CXLI.
After the Commission has been duly executed, it shall be returned, together
with the deposition or depositions of the witness or witnesses who may

Commission to be
returned With the

depositions of the
have been examined thereunder, to the Court out of which the Commission witnesses.

issued (except as in the last preceding article mentioned), unless otherwise
directed by the order for issuing the Commission, and then it shall be returned
in terms of such order, and it shall in all cases form part of the record of
the suit. But no deposition taken under a Commission shall be read in When depositions
evidence Without the consent of the party against whom the same may be may be read in
offered, unless it be proved that the deponent is beyond the jurisdiction of the evidence.
Court, or dead, or unable from sickness or inﬁrmity to attend to be personally
examined, or distant, Without collusion, more than a hundred miles from the
place where the Court is held, or exempted by law absolutely, or at the dis

cretion of the Court, from personal appearance in Court, or unless the Court
shall, at its discretion, dispense with the proof of any of the above circum

stances, or shall authorize the deposition of any witness being read in evidence,
notwithstanding proof that the causes for taking such deposition have ceased at
the time of reading the same; and after the witness shall be produced, and
shall have delivered his testimony, it shall be lawful for the Court, at its
discretion, to authorize the reading of the deposition. And all depositions
taken under any Commission which may be issued as aforesaid, being duly
certiﬁed, may be read, at the discretion of the Court, without proof of the

signature to such certiﬁcate.
CXLII.
In suits regarding lands or houses, or their limits or boundaries, in which
the Court may deem a local investigation to be requisite or proper, for
the purpose of elucidating the matters in dispute, the Court may issue a Com
mission to any person whom it may think proper to appoint, directing him to
make such investigation, and to report thereon to the Court. In all such cases,
unless otherwise directed by the order of appointment, the Commissioner shall
have power to examine, not only such witnesses as may be produced to him
by the parties or any of them, but any other person or persons whom he may
think proper to call upon to give evidence in the matters referred to him;
and persons not attending on the requisition of the Commissioner, or refusing
to give their testimony, or to sign their depositions, or being guilty of any
contempt to the Commissioner during the investigation of the matters committed
to him, shall be subject to the like disadvantages, penalties, and punishments,

by orders made by the Commissioner, as they would incur for the same offences
in suits tried before the Court; provided that the Commissioner shall report
the order to the Court, and obtain its consent thereto, which is to be signiﬁed
by the Judge’s signing the order. The Commissioner shall, after such local
inspection as he may deem necessary, and after reducing to writing, in the
manner herein-before prescribed for taking the depositions of witnesses in the
G4
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presence of the Judge, the depositions of such witnesses as he may have
examined, shall return the depositions, together with his report in writing,

The report of the subscribed with his name, to the Court issuing the Commission.

The report

giTiisimfgrmbe and depositions shall be taken as evidence in the cause, and shall form part
in 516 calfsfnce of the record ; but it shall be competent to the Court, or to the parties or any
but he maybe ex- of them With the permission of the Court, to examine the Commissioner per

amined in person. sonally in open Court, touching any of the matters referred to him, or men
tioned in his report, or the manner in which he may have conducted the investi

gation. The Court may order such sum to be paid to the Commissioner as
may be thought reasonable for his trouble and expenses, and the sum so ordered
to be paid shall be considered as costs in the cause, unless the Court shall other
wise direct.

CXLIII.
A commissioper
In any suit or other judicial proceeding in which an investigation or adjust
“my be “Ppo‘nted ment of accounts may be necessary, it shall be lawful for the Judge to
to investigate and
- adjust accounts appomt any person whom he may think proper to be a CommisSioner, for
the purpose of making such investigation or adjustment, and to direct that the
parties or their attorneys or vakeels shall attend upon the Commissioner during
such investigation or adjustment. In all such cases the Judge shall furnish the
Commissioner with such part of the proceedings and such detailed instructions
as may appear necessary for his information and guidance; and the instructions
shall distinctly specify whether the Commissioner is merely to transmit the
proceedings which he may hold on the inquiry, or also to report his own
opinion on the point referred for his investigation. The proceedings of the
Commissioner are to be received in evidence in the case, unless the Judge
may have reason to be dissatisﬁed with them, in which case he will make such

further inquiry as may be requisite, and will pass such ultimate judgment
or order as may appear to him to be right and proper in the circumstances of
the case.
The provisions for Commissioners to examine absent witnesses have, with the exception
of the two last, been adopted from Act No. VII. of 1841 of the Indian Legislature, with some

additions and alterations.

Article CXLII. is founded on an old regulation.

In suits relating

to disputed boundaries, it is sometimes necessary that an actual inspection and investigation
on the spot should be made, either by the judge himself or by a trustworthy Commissioner in
his stead. There has always been some diﬂiculty in ﬁnding persons on whom sufﬁcient reliance

may be placed for making these investigations; and the Commissioner employed is usually
accused by one or other of the parties, and frequently with too much truth, of having
been corrupted by the other. Cases of greater complexity occur where there is reason
to fear that he may have been tampered with by both. Hitherto the difﬁculty has been much
aggravated by the fact that the Commissioner, though appointed to take the examination of
witnesses, and to make plans of localities, could not himself be examined as a witness. The
last article under this section is meant to remove this difﬁculty, by allowing the Commissioner
to be personally examined as a. witness, though, to prevent him from being unduly harassed
the permission of the judge is made a condition precedent to his examination. Without some
such precaution respectable persons might be deterred from accepting the ofﬁce of Commis

sioner.

Of Judgment and Decree.

CXLIV.
When judgment
When the exhibits have been perused and considered, and the witnesses
iS‘Obermunced- examined, and the parties have been heard in person, or by their respective
Advocates, Attorneys, or Vakeels, the Court shall pronounce its judgment, either

immediately or on some future day, of which due notice shall be given to the
parties or their Attorneys or Vakeels.
CXLV.
Rights of all the
In any suit concerning the succession or right of inheritance to any zernindary,
Peirsw be dedimd talook, land, house, or other real property, where more persons than one would,

guinea of succes' by the Hindoo or Mahomedan Law, be entitled to a portion of the estate, the
'

decree shall adjudge the property, as far as may be practicable, among all the
heirs in the proportions to which they may be respectively entitled.
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CXLVI.

In all suits in which issues have been framed the Judge shall state his
ﬁnding or decision on each separate issue.
CXLVI I.
The judgment shall in all cases direct by whom the costs of each party
are to be paid, whether by himself or by another party, and whether in
whole or in what part or proportion; and the Judge shall have full power to
award and apportion costs, in any manner he may deem proper, except in so
far as is herein otherwise provided.
CXLVIII.
Under the denomination of costs are included the whole of the expenses
necessarily incurred by either party on account of the suit, and in enforcing the
decree that may have been passed therein, such as the expense of summoning

The Judge to state
his decision on
each issue ;

and to direct by
whom costs are to

be paid.

_\Vhat is included
in costs.

the Defendants, fees of Advocates, Attorneys, or Vakeels, or oﬁicers of court,

and subsistence money to eons or other persons employed in serving processes,
charges of witnesses, and) sums awarded to commissioners either in taking
evidence or in local investigations.
CXLIX.
The judgment shall be pronounced in open Court, and in all Courts
' except the High Court it shall be imperative on the Judge to state the reasons
for his judgment at the time of pronouncing the same. The judgment shall
in all cases be written out and signed by the Judge. The judgment shall be
written out in the vernacular language of the Judge, except when the Judge,
being a native of the country. and sutliciently conversant with the English
language to be able to write a clear and intelligible decision in that language,
may prefer to write his judgment in English, and in that case the judgment
may be written out in the English language. Whenever the judgment is written
out in any other language than that which is in ordinary use in the proceedings
before the Court, the judgment shall be translated into such language so being
in ordinary use in the Court, and the translation shall also be signed by the
Judge.
CL.
The decree shall bear date the day on which the judgment was passed, and
shall contain the number of the suit, the names and descriptions of the parties,
and particulars of the claim, as stated in the Register of the suit, the title of every
exhibit produced in the cause, and the names of any witnesses who may have
been examined, and a distinct statement of the issues when any may have been
framed. It shall also contain an exact copy of the ordering part of the judgment
or a translation thereof in the language in ordinary use in proceedings before
the Court, and shall be sealed with the seal of the Court and signed by the
Judge.
CLI.
Copies of the decree shall be furnished gratuitously to the parties or their
Attorneys or Vakeels, on application to the Clerk or other proper ofﬁcer of
the Court.
CLII.
When a native oﬁicer or soldier in the service of the Govemment is
a party to a suit, and is not present at the time of its decision, an authenticated
copy of the decree shall be transmitted by the Court to the commanding
oﬂicer of the corps or detachment to which such native oﬂicer or soldier shall
belong, for the purpose of its being communicated to him.

How the judgment
is to he delivered.

What the decree is
to contain.

Copies of the de
cree to be furnished
gratuitously.

When a native
otliecr or soldier is

a. party to the suit,
a copy of the
decree is to he sent

to his commanding _
otliccr.

The provisions as to the judgment and decree embody the existing practice of the
Company’s Courts, with some alterations as to the language of the judgment and decree,
taken from a recent Act (No. 33 of 1854) of the Legislative Council of India.
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CHAPTER III.
EXECUTION 0R ENFORCEMENT or Dncnaas.
CLIII.
How decrees are
to be enforced.

If the decree be for land or other immoveable property, the same shall be

delivered over to the party to whom the same may have been adjudged; if
the decree be for any speciﬁc moveable, or for the speciﬁc performance of

any contract, or for the performance of any other particular act, it shall be
enforced by imprisonment of the party adjudged to perform the same, or by
attaching his or their property, and keeping the same under sequestration until
further order of the Court, or by both imprisonment and sequestration if

necessary; if the decree be for money, it shall be enforced by the imprison
ment of the party against Whom the same may have been adjudged, or the
attachment and sale of his property, or by both if necessary; and if such party
be other than a defendant, the decree may be enforced against him in the same
manner as a decree may be enforced under the provisions of this Chapter against
a defendant.

Application for Execution.

Application for ex
ecution how to be
made.

CLIV.
The application for execution of a decree shall‘be made to the clerk or
other proper officer of the Court by the applicant in person, or through his
Attorney or Vakeel in the cause, or some other Attorney or Vakeel duly
appointed to act for him in that behalf, in manner herein-before mentioned.
CLV.

If the person by or

If any person in whose favour a decree has been passed shall die or become

against whom the
decree has been
obtained shall die
or become bankrupt
or insolvent, appli
cation fnr execution
may be made by or
imainst his legal
representative.

bankrupt or insolvent after such decree, and before execution shall be fully
had thereon, application for execution of the decree may be made by or
on behalf of the legal representative or representatives, or the assignee or
assignees, of the person so dying or becoming bankrupt or insolvent as aforeé
said, and if the Court shall think proper to grant such application, the decree
may be executed accordingly. And, in like manner, if any person against
whom a decree has been passed shall die after such decree, and before exe

cution has been fully had thereon, application for execution thereof may be made
against the legal representative or representatives or the estate of the person so
dying as aforesaid, and if the Court shall think proper to grant such application,
the decree may be executed accordingly.

Particulars to be
given with the
application.

CLVI.
The application for execution of a decree shall be accompanied with the
following particulars distinctly written in the language in ordinary use in pro
ceedings before the Court, viz., the number of the suit, the names of the

parties, the date of the decree, whether any appeal has been preferred from
the decree, and whether‘any and what adjustment of the matter in dispute has
been made between the parties subsequently to the decree; the amount of
the debt or damages due upon it, if the suit were for money; the amount of
costs, if any were awarded; the name of the person or persons against whom
the enforcement of the decree is sought ; and the mode in which the assistance
of the Court is required, whether by the delivery of property speciﬁcally decreed,
the arrest and imprisonment of the person or persons named, or attachment
of his or their property.

Further particulars
when the applica
tion is for an at
tachment of im
moveable property.

CLVII.
When the application is for an attachment of the defendant’s land or other
immoveable property, it shall also be accompanied with an inventory or 11st
of such property, containing such a description of each item thereof as may
be sufﬁcient to identify it, together with a speciﬁcation of the defendant’s share
or interest therein, to the best of the applicant’s belief, and so far as he has been
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able to ascertain the same. And where the property is an estate paying revenue
to government, or any portion of such estate, the application for an attach
ment shall be accompanied with an authenticated extract from the register of
the collector’s oﬂice, specifying the jummah of such estate, and the names
and shares of the registered proprietors.
CLVIII.
Where the application is fer an attachment of the defendant’s moveable estate, The application

or any part thereof, or of debts or money belonging to him, it may also be for“ atta‘il‘ment
.

.

.

v

.

,

' of moveable pro

accompanied With an inventory or list of the property to be attached, con- pmymay bu
taining a reasonably accurate description of each item thereof; or the plaintiff special or general.
may apply for a general attachment of the defendant’s moveable estate, debts,
and money wheresoever the same can be found, to the amount of the judgment
and costs.

CLIX.
The Clerk or other proper ofﬁcer of the Court, on receiving any application Duty of the career
'for execution of a decree, accompanied with the particulars above mentioned, 0" r?cei_vinl§ the

or such of them as may be applicable to the case, shall compare the same apphcatmn'
with the original decree contained in the record of the cause; and if they
shall be found to correspond therewith, shall enter a note of the application,
and the date on which it was made in the register of the suit. If the par
ticulars shall not be found to correspond with the original decree, the Clerk

or other proper officer shall either return them for' correction to the person
making the application, or shall, with the consent of such person, make the
necessary correction himself.
The provisions respecting application for execution follow nearly the existing practice
of the Company’s Courts, except that the party applying for an attachment of moveable
property in execution of a decree will now be allowed the choice of two kinds of attachment ;
one applicable to speciﬁc property as detailed in an inventory, and the other applicable
generally to all the moveable property belonging to the defendant, wherever it may be
found.
.
According to the present practice of the Company’s Courts, no property can be attached
except such as is specially mentioned in the Court's order.
In the Supreme Court the
order for execution is put into the hands of the sheriff; and he is directed to levy generally
of the defendant’s goods what may be sufﬁcient to meet the sum mentioned in the writ;
and he is in the practice of taking on his own responsibility any goods that may be pointed
out to him by the plaintiti' as belonging to the defendant. If he attaches property that
belongs to any other person, he exposes himself to an action of damages by the party whose
property he has wrongfully taken. After making the attachment he is frequently served
with a. notice of claim; and then he calls on the plaintiff for an indemnity ; upon receiving
which, if it is satisfactory, he persists with the attachment, and sells the defendant’s right
or title in the property, whatever it may be. He may. however, release the property if he
think proper, at the risk of an action of damages by the plaintiff, if it should prove to he the
property of the defendant; but against the consequences of this action he may protect himself
by taking an indemnity from the claimant.
There is no otﬁeer in the Company’s Courts who can be intrusted with so large a. discretion
as is given to the sheriﬁ‘ of Calcutta ; and it is the Court itself that makes the attachment,
by means of an order in which the property to be attached is distinctly speciﬁed. Courts
of justice cannot be put so rapidly in motion as their ofﬁcers ; and in applying the practice
of the Company's Courts to Calcutta there would be some danger that property, of which a
plaintiff had unexpectedly get information, would be removed before an order could be got
for its attachment. The order for a general attachment is suggested to meet this diﬂiculty ;
but it is not proposed that it should be issued without such precautions as will render the
plaintiff liable for any injury that may be occasioned by the attachment of property belong
ing to any other person than the defendant.
In the Company’s Courts at present no warrant for execution can be issued without a

special order of the Court.

This seems to be unnecessary as a. general rule; and it is

proposed that the ofﬁcer should be allowed to issue the warrant as a matter of course,
except in certain cases in which some necessary preliminaries must be observed.

ll'leasures required in certain Cases preliminary to the Issue of the Warrant.
CLX.
If an interval of more than one year shall have elapsed between the date In certain special

of the decree and the application for its execution, or if the enforcement of casesil‘hederen‘lam
may be called on

the decree be solicited by or against individuals being heirs or representatives to Show can“
H2
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ot" the original parties in the suit, or against one only of several individuals
equally affected by the decree, or if it shall appear that the matter in dispute
has been adjusted by the parties subsequently to the decree, either by the
voluntary surrender of the thing or property adjudged, or by the payment of

the sum decreed, either in whole or in part, or by giving security for the same,
or entering into an instalment bond or otheruise, or where the decree is for

the delivery of a speciﬁc moveable, or for the speciﬁc performance of a contract
or any other particular act, and the application is for the enforcement thereof
by imprisonment of the party adjudged to deliver or perform the same, the
clerk or other proper ofﬁcer of the Court shall, instead of proceeding to the
immediate enforcement of the decree, submit the application for execution

thereof to the Judge; and it shall be competent to the Judge, if he shall
think proper, to issue a notice to the party against whom execution may be
sued for, requiring him to show cause, within a limited period to be ﬁxed by

the Court, why the decree should not be executed against him. If upon such
notice the party shall not attend in person or by attorney or vakeel, or shall
not show sufﬁcient cause to the satisfaction of the Court why the decree should
not be forthwith executed, the Court shall order it to be executed accordingly.

If the party shall attend in person or by attorney or vakecl, and shall offer
any objection to the enforcement of the decree, the Court shall issue such
order as in the circumstances of' the case may appear to be just and proper.
CLXI.
Application for a
general attachment
of moveable pro~
pelty must be
referred to the
judge.
'

Where the application is for a general attachment of the moveable estate
of the defendant, the clerk or other proper officer of the Court shall submit
the application to the judge, and it shall be competent to the judge, if
he shall think proper (and if the plaintiff shall in person, or by his agent,
give security to the satisfaction of the Court, in such sum as may be considered
adequate, for any injury that may be occasioned by the attachment of property
belonging to any other person or persons than the defendant,) to direct that
an order do issue for the attachment of the defendant's movcablc property
wherever the same may be found, to the amount of the judgment and costs,
or such other sum as may be speciﬁed in such order.
CLXII.

The judge may
summon and exa
mine the defendant
as to his means of
payment.

Before granting the order for a general attachment, or upon the applica
tion of the plaintiff at any time after judgment and before complete exe
cution of the decree, the judge may summon the defendant, and examine
him as to his property and his means of satisfying the judgment, in the same
way as if he were not a party to the suit.
CLXIII.

If the judgmenthe

by default and for
land, a proclama
tion for claimants
to be issued before
execution.

If the decree be for a zemindary, talook, land, house. or other real
estate or property, or any share therein, and the judgment shall have been
passed against the defendant or defendants by default, the clerk or other proper
officer of the Court, before proceeding to execute the decree, shall issue a
proclamation calling upon all persons having any claim to the property in
question to appear on a certain day, to be speciﬁed in the proclamation, and
which shall not be later than ﬁfteen days from the date of the application
for the execution of the decree, either in person or by an attorney or vakeel,
and be prepared to state their claims to the Court, and support them by
sufﬁcient evidence.
CLXIV.

How the proclama
tion is to be pub
lished.

The proclamation shall be read aloud by the bailiff or other proper ofﬁcer
in some public place within the limits of“ or adjacent to the zemindary,
talook, land, house, or other real estate, or property, for which, or a share in

which, the judgment by default may have been given, and a copy thereof shall
be ﬁxed up in some conspicuous part of the Court House; and if the judgment
by default shall have been given by any Court subordinate to the Zillah
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Judge, a copy of the proclamation shall also be ﬁxed up in the Court of the
Zillah Judge, as well as in the Court of the particular Judge in whose Court
the judgment may have been given.
CLXV.
If no claimant to the property shall appear on the day ﬁxed in the pro
clamation, either in person or by attorney or vakeel, to offer any objection to

If no claimant ap
pear, execution to
issue.

the execution of the decree, the Court shall order the decree to be executed

in the same manner as if the judgment had not been given by default.
CLXVI.
If on the day ﬁxed in the proclamation, any claimant to the property shall Investigation of
appear, in person or by attorney or vakeel, and shall offer any objection to claims, how to be
the enforcement of the decree, the Court shall proceed forthwith to inves

made.

tigate the same, in the like manner and with the like powers as if the claimant

.had been originally made a defendant to the suit, but shall restrict its inquiry to
the fact of possession only; and if it shall appear to the satisfaction of the
Court, that the zemindary, talook, land, house, or other estate or property
mentioned in the decree was not in the possession of the party against whom
the judgment by default may have been given, nor in the occupancy of ryots,
or cultivators, or other persons, paying rent to him at the date of the commence
ment of the suit, the Judge shall pass an order to stay execution of the decree,
and shall call upon the party applying for execution thereof to show cause
why the judgment should not be set aside and cancelled. And if the party
shall fail to show such cause to the satisfaction of the Court, the Court shall
forthwith cancel the said judgment, and an entry of the cancellation shall be

made in the Register of the suit.‘ If it shall appear to the satisfaction of the
Court that the zemindary, talook, land, house, or other estate or property

mentioned in the decree, was in the possession of the party against whom the
judgment by default was given, or in the occupancy of ryots, or cultivators, or
other persons paying rent to him at the date of the commencement of the
suit, it shall direct the decree to be executed in the same way as if the judgment
had not been by default. The decision of the Court in the investigation men
tioned in this article shall not be subject to appeal, but the party against whom
the same may be given shall be at liberty to bring a suit to establish his right
at any time within one year from the date of the order.
\
I

In some instances it is thought necessary to make exception from the general rule, that
warrants for execution may be issued by the ofﬁcer of the Court without reference to the
judge.
The ﬁrst provision for this purpose is taken from the existing practice of the
Company’s Courts, with an extension of the practice to the enforcement of decrees for speciﬁc
performance. The second has reference to the general attachments of moveable property

already alluded to, and is followed by a provision for the examination of the defendant generally
as to his means of satisfying the decree. This may be a most valuable auxiliary to the exe
cution of decrees for money ; and for its application in this general way we are indebted to
the Code of Procedure prepared by Mr. Mills and Mr. Harington ; though examination of

the defendant, in relation to the execution of decrees for land and for money had been pre
viously introduced into other parts of our scheme.
The last provision contains certain
precautions which appear to us to be requisite before decrees for land on judgments by
default are carried into execution, in order to prevent such judgments from being fraudulently
made the means of ejecting from the possessionof land persons who have not been made parties
to the suit.

Issue of the Warrant.
CLXVII.
When the clerk or other proper ofﬁcer of the Court is satisﬁed as to the wan-ant tob,

particulars above referred to, and all necessary preliminary measures have been under seal ofCour‘.
taken when any such are required, he shall forthwith prepare and issue, under
the seal of the Court, the proper warrants for the execution of the decree.
CLXVIII.
Every warrant for execution of decree shall bear date on the day on Latest day of
which the same shall be issued, and shall be sealed with the seal of the execution tobe

H3
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Court, and delivered to the bailiff or other proper ofﬁcer. A day shall be
speciﬁed at the bottom of the warrant on or before which it must be executed,
and the bailiff or other proper ofﬁcer shall in all cases indorse upon the order
the day and the manner in which it was executed, and shall return it with
such indorsement to the Court from which it issued.
The provision as to the issue of the warrant is conformable to the present practice of the
Company’s Courts, except that in ordinary cases the otﬁcer will now be allowed to issue
the warrant without a special order of the Court.

Of the Execution of Decreesfor Immo'veable Property.
CLXIX.
‘

How immoveable

property is to be
delivered when
not in the occu
pancy of ryots.

If the decree be for a house or other immoveable property not in the
occupancy of ryots or other persons entitled to occupy the same, delivery
thereof shall be made by putting the party to whom the house or other im
moveable property may have been adjudged, or any person whom he may
appoint to receive delivery on his behalf, in possession thereof, and, if need be,
by removing any person who may refuse to vacate the same.
CLXX.

How it is to be
delivered when
in the occupancy
of ryots.

If the decree be for land or other immoveable property in the occupancy
of ryots or other persons entitled to occupy the same, delivery thereof shall
be made by erecting a pole upon some place within or adjacent to the land
or other immoveable property, and proclaiming to the occupants of the property
by heat of drum, at some convenient place or places, the substance of the
decree in regard to the property.
CLXXI.
If the decree shall be for the possession of a zemindary, talook, land, house,

Obstruction to ex
ecution of decree
for land.

or other real estate or property, or share therein, and the party or parties in

Defendant may be
summoned if sus
pected of implica
tion.

by any person or persons in obtaining effectual possession thereof; and shall
make an application to the Court, either in person or by attorney or vakeel,
at any time within one month from the date of the ofﬁcer’s return to the
warrant for execution of the decree, the Court shall ﬁx a day for investigating
into the matter of his complaint, and if reasonable ground shall be shown to
the satisfaction of the Court for believing that the obstruction or resistance
in question has been occasioned by the defendant or defendants, or by some
other person or persons at his or their instigation, the Court shall issue a sum
mons to the defendant or defendants calling upon him or them to appear, on
the day appointed for the investigation, to attend and give evidence.

whose favour the same shall have been adjudged shall be resisted or obstructed

CLXXII.
Court how to pro
ceed if he cannot
be found or fails to
attend.

In all cases in which a summons shall be issued for the attendance of
a party at any time or for any purpose after judgment, the summons shall be
served in the manner herein-before prescribed for the service of a summons
upon a witness, and if he cannot be served in either of the ways speciﬁed in
Article CXIX., or if after being served he shall, without lawful excuse, fail to
comply with such summons, or attending, or being present in Court, shall, with
out lawful excuse, refuse to give evidence, he shall be liable to be dealt with
in the same way as if he were not a party to the suit, and as any other person
would be dealt with in the like circumstances, under Articles CXXIII.,

CXXXI., and CXXXII. respectively.
CLXXIII.
If the Court shall be satisﬁed, after such investigation of the facts of the
How defendant
may be dealt with case as it may deem proper, that the resistance or obstruction complained
if he persists in - of was caused or occasioned by the defendant or defendants, or by any other
obstructing the
person or persons at his or their instigation, and that the complainant is still
plaintiff.

Q.—\_\,
'-‘
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resisted or obstructed in obtaining effectual possession of the property adjudged
to him by the decree, by the defendant or defendants, or some person or
persons at his or their instigation, the Court may. without prejudice to the
operation of the provisions of Article CCIX., commit the defendant or defen
dants to close custody until further orders.
CLXXIV.
If

it shall appear

to the

satisfaction of the

Court that the

resist- Obsfruction P? i

ancc or obstruction to the execution of the decree has been occasioned bonaﬁdeclalmmn
b ' any person or persons claiming bond ﬁde to be in possession of the estate
or property on his own account, or on account of some other person or persons
than the defendant or defendants to the suit, the Court shall, without prejudice
to the operation of the provisions of Article CCIX., proceed to investigate
the claim in the same manner and with the like powers as if the claimant had
been made originally a defendant to the suit, and shall pass such order for staying
execution of the decree, or executing the same, as it maydeem proper in the
circumstances of the case ; and the order of the Court shall not be subject to
appeal, but the party against whom the same may be pronounced shall be at
liberty to bring a suit to establish his right at any time within one year from the
date of the order.
The two ﬁrst provisions relating to the execution of decrees for immoveable property
make a distinction between immoveable property which is not in the occupancy of ryots or
other persons entitled to occupy the same, and immoveable property which is in such occu
pancy. By much the greater part of the land in the country is in the latter predicament,
the ryots or cultivators having, by the customs of the country, a legal right of occupancy so
long as they pay their rents according to established rates. In making delivery of both
kinds of land, the existing practice of the Company’s Courts has been followed.
Under a decree for land which is in the occupancy of ryots, the holder of the decree is
entitled, primd facie, to receive direct from the ryots all that they are legally bound to pay.
But when he comes into closer connexion with them, by sending his servants among them
towarn them that they are in future to pay their rents to him, he is frequently met by
claims on the part of persons alleging that they hold potta/is, or other writings entitling
them to receive the rents, subject to certain small payments, sometimes little more than
nominal, to the proprietor. If these claims are sustained, the plaintiff would frequently get
very little by his decree; while if they are bona‘ ﬁde the holders of the pottahs cannot be
summarily ejected under the decree. An investigation of the claims for the purpose of
ascertaining these points seems to be required, in justice to the plaintiﬂ“, whom the
Court is bound to put in the enjoyment of the rights decreed to him, if application is
made within a reasonable time. Mr. Mills and Mr. Harington think that, “with reference
“ to the complicated nature of the tenures prevailing in different parts of the country,
“ nothing more can be done for the decree holder beyond ‘the due notiﬁcation of the
“ ‘ transfer of the right,’ ” and that “the decree holder must be left to make good his rights
" against under-tenants and other parties setting up adverse claims as best he may by
“ separate litigation, in like manner as if no decree had passed.” Upon this point we
cannot entirely agree with them. The claimants are in collusion with the defendant so
often .that this may almost be assumed to be the case if nothing has been heard of the
claims during the progress of the suit. The whole may be but a new device of the defendant
for renewing the contest with the plaintiﬁ' after being beaten in the regular suit. We
therefore propose that, if an application is made to the Court within one month from the date
of the ofﬁcer’s return, indorsed on the warrant for execution, the Court should enter on
the investigation of the claims, and may begin with summoning and examining the defendant
when ground is shown to its satisfaction for suspecting him of collusion with the claimants.
The investigation is to be conducted in the same way as if the claimants were parties to the
suit; and they also may be personally examined. It may be h0ped that, by the joint
operation of these powers to examine both defendant and claimants, collusive claims, which
at present form the greatest obstruction to the execution of decrees, will become more rare
than they are at present.
If the claim is made bondﬁde, the decree will not be executed against the claimant.
The order which may be passed after this investigation will not be liable to appeal : but the
party against whom it is passed, that is, the plaintiff or the claimant, may bring a suit to
establish his right. In cases of this kind, under the present practice of the Company’s
Courts, both remedies are open to the defeated party; but we consider that one of the
remedies ought to be sufﬁcient ; and we have given the preference to the remedy by suit, as
the one to which a person who is conscious he has no right is least likely to have recourse.

Of the Execution of Decrees for Money by Attachment of Property.
CLXXV.
‘If the decree be for money, and the person or persons applying for What property _
execution thereof shall desire that the amount shall be levied from the estate may be 1"“th “1
'
execution of
and property of the person or persons agamst
whom the same may have been decree‘
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pronounced, the Court shall cause the attachment of any lands, houses, goods,

chattels, effects, money, bank notes, cheques, bills of exchange, promissory
notes, hoondees, Government securities, bonds, or other securities for money,

debts, shares in the capital or joint stock of any railway, banking, or other
public company or corporation, or other property whatsoever, moveable or im
moveable, belonging to the defendant or defendants, and whether the same be
held in his or their own name or names, or by another person or other persons
in trust for him or them, or on his or their behalf, to the amount or value of the

sum decreed and costs, or to such extent as may be deemed necessary for the
purpose of securing the satisfaction and payment of such amount and costs.
CLXXVI.
The attachment is
to be made by

Where the property shall consist of goods, chattels, effects, or other
moveablc estate, the attachment shall be made by actual seizure, and the

seizure when the

bailiff or other ofﬁcer shall keep the same in his own custody, or in the
custody of his subordinates, and shall be responsible for the due custody
and chattels ;
thereof.
Where the property shall consist of lands, houses, or other immoveable
By seizure or by
estate,
the
attachment may also be made by actual seizure, but it shall
prohibitory order
be in the option of the Court, if it shall think proper, instead of directing
when it is real
estate ;
its ofﬁcer to make seizure and assume possession of the property, to issue a
written order prohibiting the sale, mortgage, gift, or other transfer thereof, and
I all persons from receiving or taking the same by purchase, gift, or otherwise
howsoever, and also prohibiting all ryots or cultivators and other tenants and
occupiers of the land from paying their rents to any person or persons whomso
property is goods

ever, until the further order of the Court; with permission in the meantime to

pay their rents into COurt, to the treasurer or other proper officer who may
be authorized to receive or grant receipts for the same. \Vhere the property
order only when
shall consist in whole or in part of debts, or of shares in any railway, banking, or
it is debts.
other public company or corporation, the attachment shall be made in all cases
by a written order of the Court, prohibiting the creditor from receiving the
debts, and the debtor from making payment thereof to any person or persons
whomsoever, until the further order of the Court, or prohibiting the person
in whose name the shares may be standing from making any transfer of the
shares or receiving payment of any dividends thereof until such further order.
By notice when it Where the property shall consist in whole or in part. of money standing in the
is money in deposit
name of the defendant or to his account, and in deposit in any Court of Justice
in a. Court of Jus
tice or Government or oﬂice of Government, or of interest on Government paper, the attachment
ofﬁce.
shall be made by a notice to such Court or oﬂice requesting that the money
or interest may be held, subject to the further orders of the Court by which
the notice may be issued.
By prohibitory

When the attach

ment is by pro
hibitory order,
how the order is
to be made known.

CLXXVII.
In the ease of lands, houses, or other immoveable property, the written order
shall be read aloud at some place on or adjacent to the same lands, houses, or
other property, and shall be ﬁxed up in some conspicuous part of the Court
House; and if the lands, houses, or other immoveable property are situated

beyond the limits of the town of Calcutta, a copy of the written order shall also
be ﬁxed up in the cutchery of the collector of the zillah in which the lands,
houses, or other immoveable property may be situated. In the case of debts,
the written order shall also be ﬁxed up in some conspicuous part of the
Court House, and copies of the written order shall be sent by post to each
individual debtor. And in the case of shares in the capital or joint stock of any
railway, banking. or other public company or corporation, the written order shall
.in like manner be ﬁxed up in some conspicuous part of the Court House,
and a copy of the order shall be sent to the manager, secretary, or other proper
oﬁieer of the company.

All private alien
ations of property
under attachment

to be null and
Void;

CLXXVIII.
After any attachment shall have been made by actual seizure, or by written
order as aforesaid, and in the case of an attachment by written order after it
shall have been duly intimated and made known in manner aforesaid, any private
alienation of the property or shares attached,whether by sale, gift, or otherwise,
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and any payment of the debt or debts or dividends to the defendant or defendants,
during the continuance of the attachment, shall be null and void.

CLXXIX.
In all cases of attachment under the preceding articles, it shall be competent The Court may di
to the Court, at any time during the attachment, to direct that any part of rect money or
notes to be
the property so attached as shall consist of money or bank notes, or a sufﬁ bank
paid to the plain
cient part thereof, shall be paid over and delivered to the party or parties tiff,
applying for execution of the decree; or that any part of the property so or other attached
attached as may not consist of money or bank notes, so far as may be necessary property to be
for the satisfaction of the decree, shall be transferred and delivered to the party made over to him
at a reasonable
or parties applying for execution of the decree, if he or they shall be disposed price,
to accept the same in satisfaction or part satisfaction of the amount decreed
and costs, at the market value or such price as the Court may deem fair and
reasonable; or that any part of the property so attached shall be sold, and that or sold by public
the money which may be realized by such sale, or a suﬁicient part thereof, shall auction.
be paid to such party or parties.
CLXXX.
Where the property attached shall consist of debts due and owing to the Where the pro
party who may be answerable for the amount of the decree, or of any lands, perty consists of
houses, or other immoveable estate or property, it shall further be competent debts or real estate
to the Court to appoint a manager of the said estate or property, with power a manager may be
to sue for and compound for the debts, and to collect the rents or other re appointed.
ceipts and proﬁts, or to raise money by mortgage or conditional sale of the
land or other immoveable property, and to make and execute such deeds or
instruments in writing as may be necessary or requisite for the purpose, and to
pay and apply the same rents, proﬁts, or receipts, or money so to be raised,
towards the payment and satisfaction of the amount of the decree and costs;
and in any case in which a manager shall be appointed, such manager shall be
bound to render due and proper accounts of his receipts and disbursements
from time to time as the Court may direct.
CLXXXI.
When full satisfaction shall be made of the amount decreed and costs, with

all charges and expenses which may be incurred by the said attachment, or the
same'shall be otherwise paid and satisﬁed by the defendant or defendants,
the attachment shall be forthwith released ; and if the defendant or defendants

shall desire that due intimation shall be given of such release, the order for
the release of the attachment shall, at his or their expense, be proclaimed and
intimated in the same manner as herein-before prescribed for the proclamation

of the attachment.

The ﬁrst provision relating to the execution of decrees for money by attachment of

property speciﬁes the different kinds of property which may be attached in execution of a
decree, but- also declares that all other property whatsoever, moveable or immoveable,
belonging to the defendant, may be so attached, whether the same be held in his name,
or by others in trust for him. As the law stood when this provision was' prepared, trust

property could not be taken in execution of a judgment of the Supreme Court.

But this

defect has been remedied by an Act of the Legislature of India, passed in the present year.
There can hardly be said to be any ﬁxed practice on this subject in the Company’s Courts.
But we have reason to think that some judges of the Company’s Courts might hesitate to
put a. decree in execution against property which had been formally vested by regular
deeds in trustees‘for the beneﬁt of the defendant. The provision will remove all doubt
on the subject.
The next provision describes the modes in which attachment is'to be made, which vary
according to the diﬂ'erent natures of the property. In some cases it may be made by a
mere order of the Court prohibiting any alienation of the property; and the succeeding
provision prescribes how the order is to be published, and is followed by another which
declares that alienations made in despite of the order shall be void.

The attached property having become subject to the orders of the Court, the next two pro
visions are directed to the manner in which it is to be disposed of: one of these extends for
the ﬁrst time to India the process by means of which the Court may transfer the attached

I

Attachment to be
released after full
satisfaction of the
decree.
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property, or a part of it suﬁcient to meet the decree, to the'plaintiﬂ' at a reasonable price ;

and the other provides, in the case of debts or landed estate, for the appointment of a
manager to sue for the debts and collect the rents, with powers also to raise money by
mortgage. These powers are also new in India. It has hitherto been the practice in the
Supreme Court to sell debts by public auction to the highest bidders; and they have fre
quently been purchased by the debtors, or other parties on their behalf, at little more than

nominal prices, to the great injury of both plaintiff and defendant. In the Company’s Courts
debts are seldom attached in execution of decree; but, if attached, they could not be dealt

with in any other way than sale.

The above-mentioned Act of the Indian Legislature

contains a provision similar to the one recommended by us, enabling the sheriff of Calcutta

to sue in his own name for the amount of debts seized under writs of execution. By that
Act it is provided that no debt shall in any case be sold by the sheriff, but that the same
shall be realized in the mode aforesaid. We had left a discretion to the Courts in the
matter; and we still think that the Courts should have this discretion, as cases may occur
where it will be more for the beneﬁt of the plaintiff and defendant that the debts should be
sold than that an expensive management should be kept up for their recovery by means of

legal proceedings.

Of Claims to attached Property.
CLXXXII.
In the event of any claim being preferred to or objection offered against the
sale of lands or any other real or personal property which may have been
attached in execution of a decree, or under and by virtue of any order for
perty are to be in
se uestration which may be passed before judgment, as not belonging to the
vestigated.
defendant or defendants, and consequently not liable to be sold in execution
of a decree against him or them, the Court shall, subject to the proviso
contained in the next succeeding article, proceed to investigate the same
in the same manner and with the like powers as if the claimant had been
How claims and

objections to sale
of attached pro

originally made a defendant to the suit, and also with such powers as regards

the summoning of the original defendant or defendants as are contained in
Articles CLXXI. and CLXXII. And if it shall appear to the satisfaction
of the Court that the land or other real or personal property so advertised
to be sold in execution of the decree was not in the possession of the
party against whom execution is sought, or of some other person in trust for
him, or in the occupancy of ryots, or cultivators, or other persons paying rent

to him at the time when the property was attached, or that being in the pos
session of the party himself at such time, it was so in his possession not on his
own account or as his own property, but on account of or in trust for some
other person or persons, the Judge shall pass an order for releasing the said
property from attachment. But if it shall appear to the satisfaction of the
Court that the land or other real or personal property advertised to be sold in
execution of the decree was in possession of the party against whom execution
is sought, as and for his own property, and not for or on account of any other
person or persons, or was in the possession of some other person in trust for him,
or in the occupancy of ryots, or cultivators, or other persons paying rent to
him at the time when the property was attached, the Court shall pass an order
disallowing the claim and shall direct the decree to be executed. The order
which may be passed by the Court under this article shall not be subject to
appeal, but the party against whom the same may be given shall be at liberty
to bring a suit to establish his right, at any time within one year from the date
of the order.

Claims and objec
tions should be
preferred at the
earliest oppor
tunity.

CLXXXIII.
The claim or objection shall in all cases be preferred or made at the earliest
opportunity to the Court that shall have ordered the attachment; and if the

property to which the claim or objection applies shall have been advertised
for sale, the sale may (if it appears necessary) be postponed for the purpose
of making the investigation mentioned in the last preceding article; provrded
that if it shall appear that the preferring or making of the claim or objection
has been designedly and unnecessarily delayed, with a view to obstruct the
ends of justice, the sale shall not be postponed, and the claimant shall be left
to prosecute his claim after the sale by a regular suit.
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In the Supreme Court there is no investigation of claims to attached property. The
attached property is sold subject to them, and seldom fetches anything approaching to its
real value. In the Company’s Courts the claims are investigated; and the property, when
ultimately sold, after all claims have been disallowed, usually brings something much nearer
its actual value than property sold in execution of a decree of the Supreme Court. For that
reason we have given the preference to the practice of the Company’s Courts, so far as to
provide that, when claims are made to attached property, they shall be inquired into. The
order pronounced by judges of the Company’s Courts is subject to appeal; and, further,
the ultimate order may be called in question in a fresh suit. We consider that in this case,
as in other cases of investigation, one of the remedies is sufﬁcient; and we have given the
preference to a fresh suit for the reason already assigned. In the Code of Procedure prepared
by Mr. Mills and Mr. Harington, a distinction is made between claims to moveable and
claims to immoveable property : the former are to be investigated ; and, though the investi
gation is to be conducted in a summary manner and without written pleadings, it is to be
considered as being of the same nature as a regular suit. From the order, whatever it may
be, an appeal will lie to the proper tribunal ; that will close the case. Those gentlemen thus
give a preference to the appeal in the summary proceeding over a fresh suit. But this is
easily accounted for by the dilatory character of regular suits, which, under the procedure
contemplated by Mr. Mills and Mr. Harington, may be protracted for a considerable time.
With regard to claims to immoveable property, they give the preference to the practice
of the Supreme Court over that of the Company’s Courts. On this point we cannot
at all agree with them. We understand that it is by no means uncommon for property
of very great value to be sold at sheriffs’ sales for a mere triﬂe ; and it appears to us that the
practice of the Supreme Court in respect to the sale of attached property is highly injurious
to both plaintiff and defendant.

Of Sales in Execution of Decrees.
CLXXXIV.
Sales in execution of decrees shall be conducted by the proper oﬂicer of the Sales to be_by
Court, and shall in all cases he made by public auction in manner herein-after Pnbh" “1°th
mentioned, except where the property to be sold shall consist of Government exception as to
securities; and with respect to such securities, it shall be competent to the Gwemment
Court to authorize its ofﬁcer, or any other person whom it may think proper to Papa"
appoint, to sell and dispose of the same through a broker at the market rate of
the day, and, if the endorsement of the party in whose name any such security

is standing shall be required to transfer the same, to endorse such security thus
“ AB. by C.D. by order of” (as the case may be), and in the meantime, until
such sale, to receive any interest which may become due thereon, and to sign
receipts for the same; and any endorsement which shall be made as aforesaid
shall be as effectual to pass the said securities, and to give a good title to the
holder thereof, and any receipt which shall be signed as aforesaid shall be as
valid and effectual for all purposes, as if the same had been made or signed by
the party himself or his constituted attorney.
CLXXXV.
In all cases of intended sale, whether of moveable or immoveable property, How other pro
in execution of any decree or other judicial process, where the property shall PeTFY mkeni“ “9'
not consist of Government securities, and in all sales of Government secu- mm“ mm be

rities, when the Court shall direct that the same be sold by public auction, 9. so
proclamation of the intended sale, with particulars of the time and place of
sale, of the property to be sold, including the jummah of the estate when the
property to be sold is an estate paying revenue to Government, or any portion

of any such estate, and of the amount for the recovery of which the sale is
ordered, shall be made in the current language of the country, and at Calcutta
it shall also be made in the English language, at least thirty days before the
appointed day of sale, exclusive of the day of sale, and of the date on which

the proclamation may be ordered. Such proclamation shall be made, in Calcutta,
in the mode that has been usual in the case of sales by the sheriff, and at other
places in the usual mode, by heat of drum, on the spot where the property is
attached; and a written notiﬁcation to the same effect shall be afﬁxed in some

conspicuous place in the Court of the judge who shall have ordered the sale,
and also in the Court of the Zillah judge, where the judge who ordered the
sale is subordinate to the Zillah judge. \Vhen the attachment shall have
taken
lace High
at some
placethe
beyond
the limits of shall
the ordinary
tion ofpthe
Court,
writtenlnotiﬁcation
also be original
afﬁxed jurisdic
in some
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conspicuous place within the town or village in which the attachment may
take place, and the cutcherry of the collector, and also in the Court of the
local moonsiff.
CLXXXVI.
Nothing but the
right title and in
terest of the de
fendantguaranteed
t0 the purchaser.

In all cases of a public sale of property in execution of a decree, it shall
be clearly explained to the bidders at the sale, that nothing is guaranteed
to them in the land or other property sold beyond the rights and interests
therein of the individuals answerable for the amount of the decree or other
process in execution of which the sale is made.

' CLXXXVII.
The process for
attachment and
sale may in certain
cases be issued
simultaneously.

The usual process for attachment and sale in such cases, when the
property to be attached consists of goods, chattels, or other personal estate

other than debts, may either be issued successively or simultaneously,
as the Judge directing the sale may in each instance think proper; but no
sale shall in any instance take place without a previous proclamation for the
period speciﬁed in Article CLXXXV. ; and any material irregularity in the sale
which may be established on investigation to the satisfaction of the Court
by whom the sale may have been ordered, shall be sufﬁcient to invalidate the

sale, provided that an application objecting to the sale on the ground of
such irregularity be made to the Court by the party objecting thereto, either
in person, or by Attorney or Vakeel, within one month after the sale.

The sale, if not

objected to for
irregularity, or if
the objection is
disallowed, shall

become absolute.

CLXXXVIII.
If no such application as is mentioned in the last preceding Article
be made within one month after the sale, or if such application shall be
made and the objection shall be disallowed, the judge shall pass an order con
ﬁrming the sale; and in like manner, if such application shall be made, and if
the objection be allowed, the judge shall pass an order setting aside the sale for
irregularity. The order which may be passed in either case unless appealed
from, and if appealed from then the order passed on the appeal, shall be ﬁnal,
and the party against whom the same has been given shall be precluded from
bringing a fresh suit for establishing his claim.
CLXXXIX.

Certiﬁcate to be
granted to the pur
chasers of land.

After the sale shall have become absolute in manner aforesaid, the Court

shall grant a certiﬁcate to the person who may have been declared the
purchaser at such sale, to the effect that he has purchased the right, title,
and interest of the defendant in the property sold, and such certiﬁcate shall
be taken and deemed to be a valid transfer of such right, title, and interest,
to all intents and purposes whatsoever, any law or practice to the contrary
thereof not withstanding.
CXC.

And delivery made
of property sold as
far as practicable.

Where the property sold shall consist of goods, chattels, or other personal

estate of which seizure has been made, the same shall also be delivered to
the purchaser or purchasers thereof; and where it shall consist of lands,

houses, or other immoveable property, the right, title, and interest of the
defendant therein shall, as far as practicable, be delivered to the purchaser or
purchasers thereof by erecting a pole upon some place within or adjacent to the
land or other immoveable property, and proclaiming by heat of drum, at some
convenient place or places, to the occupants thereof, that the right, title, and
interest of the defendant or defendants therein has been transferred to the pur
chaser or purchasers.
CXCI.
If the sale be set

\Vhenever a public sale is set aside as invalid under Article CLXXXVII.,

aside price to be
returned to pur
chaser.

or on any account whatever, the purchaser shall be entitled to receive back
his purchase money on restoring any property delivered over to him, with or

without interest, in such manner as it may appear proper to the Court to direct
in each instance.
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The provisions in respect of sales in execution of decrees follow in general the present
practice of the Company’s Courts. The second, with regard to the sale of Government
paper, is taken from the recent Act of the Indian Legislature referred to in the two last
preceding notes.

Of the Execution of Decrees by Imprisonment.

oxen.
When a defendant undera decree is committed to prison in execution thereof, Subsistence-money

the judge shall ﬁx whatever monthly allowance he shall think sufﬁcient for
his subsistence, not exceeding
per day, which shall be supplied
by the party at whose instance the decree may have been executed, to the
proper oﬁicer of the Court, or of the gaol where the defendant may be in
custody, by monthly payments in advance, on or before the 1st day of each
month; the ﬁrst payment to be made on the day of imprisonment for such
portion of the current month as may remain unexpired.

of a defendant in
gaol how ﬁxed and
furnished.

The blank in this article is left to be ﬁlled up by the local government.

CXCIII.
A defendant will be released at any time on the decree being fully satisﬁed,
or at the request of the person or persons at whose instance he may have been
imprisoned, or on such persons omitting to pay the allowance as above directed,
for the space of twenty-four hours after it has become due; and further, his
imprisonment on account of the decree which occasioned it shall not, in any
case, exceed two years.

Imprisonment for
debt limited to
two years.

CXCIV.
Sums disbursed by a plaintiff for the subsistence of a defendant in gaol Subsistence money
shall be added to the decree, and shall be recoverable from his property under to be added to
the ordinary rules; but the defendant shall not be detained in custody or

amount of decree.

arrested on account of such disbursements.
CXCV.
Any person in conﬁnement under a decree who is not entitled to the beneﬁt Application may
of any Act for the relief of insolvent or bankrupt .debtors in India, may at an be made for release
conﬁnement
time procure his enlargement by making an application to the judge to that from
on a. surrender of
effect, and furnishing in writing a full and fair account of all his property of the whole ofthe

whatever nature, whether in expectancy or in possession, and whether held
exclusively by himself or jointly with others, or by others in trust for him,
and of the places respectively where such property is to be found, and more
over assigning the whole of such property to such person as the Court may
direct, or such part thereof as may be sufﬁcient for the satisfaction of the
decree. In such case the judge shall cause the plaintiff to be furnished with a
copy of the account of the defendant's property, and call on him within a
reasonable period, to be ﬁxed by the judge, to make proof of any fraudulent
concealment or misrepresentation made by the defendant; and on his failing
to make such proof within the period speciﬁed shall cause the defendant to
be set at liberty.

debtor’s property.

CXCVI.
But if the plaintiff shall within the time speciﬁed, or at any subsequent period,
prove to the satisfaction of the Judge that the defendant, for the purpose of
procuring his enlargement without satisfying the decree, wilfully concealed pro
perty, or his right or interest therein, or fraudulently transferred or removed

If guilty of fraud
or concealment,

debtor’s imprison
ment may be ex
tended to two
years ;

property, or committed any other act of bad faith, the Judge shall, at the
instance of the plaintiff, either retain the defendant in conﬁnement, or com
mit him to prison, as the case maybe, unless he shall have already been in and he may be

further dealt with

conﬁnement two years on account of the decree ; and may also, if he shall think criminally on
proper, send the defendant to the magistrate to be dealt with according to the account of his
fraud
provisions of clause 193 of the Penal Code.
13
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CXCVII.
Thoughthe DefenA defendant once enlarged shall not again be imprisoned on account of the
dant be released
his property is ’ same decree except under the operation
of the last preceding
Article,
but his
liable for the

property will continue liable, under the ordinary rules, to attachment and

decree.

sale in satisfaction of the decree until the same shall be fully made.
CXCVIII.

Attaching chdiml‘

Whenever property is attached in execution of a decree, on the application

to be ﬁrst paid out

'
of any person or persons, such person or persons shall be entitled
to be ﬁrst

of Property at_
tachea

paid cut of the proceeds thereof; notwithstanding a subsequent attachment of

the same property by another party in execution of a prior decree.
The provisions relating to the execution of decrees by imprisonment follow pretty closely
the existing practice in Bengal, modiﬁed by that of Bombay in one important particular. At
present, in the former Presidency, imprisonment for debt may be perpetual, except that
an insolvent debtor on honestly giving up all his property may be released by order of the
Court.
Any fraudulent concealment, however, consigns him to perpetual imprisonment,
unless he pays the debt, or is released by the act of the creditor, or by the creditor neglecting
to make the necessary deposit of money for the maintenance of the debtor; for otherwise
even the Court has no power afterwards to release him. By the Bombay practice, imprison
ment for debt is limited to two yearsY unless there has been a fraudulent concealment of
property, when the imprisonment may be extended to another year. We have adopted the
Bombay limit of two years for all cases, leaving the fraudulent concealment, whenever it
occurs, to be dealt with under the Penal Code, and allowing the beneﬁt of a cessio bonorum
even within that time, if made honestly. This is the nearest approximation that could
be made to the practice of the Supreme Court, where the relief to insolvent debtors is
administered under the provisions of a special Act of the Legislature, which itmight be
inconvenient to extend at present to the other parts of the country. That may perhaps
be found practicable at some future time. In the meantime, the limitation of the term

of imprisonment in all cases to two years, with the further relief of the cessio bonorum
in the case of insolvency, will be a very great mitigation of the present condition of insolvent
debtors in the Company’s Courts.

Of the Enforcement Qfa Decree out qf the Jurisdiction of the Court by which it
was passed.

CXCIX.

5233536851)“ “"7

A decree which cannot be enforced or executed within the jurisdiction of

cuted be;gndeti:?; the Court by which it was passed may be enforced or executed within the
own jurisdiction

Jurisdiction of another Court, in the manner following:

by other Courts.

CC.
How application is

331632535"?
' “m'

The party may apply to the Court which shall have passed such decree

for a copy thereof, and also for a certiﬁcate that satisfaction of such
decree has not been obtained by execution within the jurisdiction of the said
Court, also for a copy of any order for execution of such decree that may
have been passed. The Court, unless there be any sufﬁcient reason to the
contrary, shall cause such copy and certiﬁcate to be furnished; and the same

shall be signed by the judge or one of the judges of the Court, and sealed
with the seal of the Court.
CCI.
Judge certifying

If such Court shall be the principal Civil Court of original jurisdiction in

decree, how to

the district, the judge shall describe himself accordingly in the certiﬁcate, and

dcscrlbe h‘mself-

shall also name the Court and the district.

CCII.
Certiﬁcate to pass
ﬁ‘om Chiei'pourt
°f the ‘hSmCt to
Chief Court where
it is to be exe_
outed.

If the Court shall not be the principal Civil Court of original juris
diction in the district, the copy of the judgment, and of the order for exe
cution, if any, and the certiﬁcate of the judge shall without delay be trans
- - c - - - - mitted to the principal CiVil Court of original jurisdiction in the district; and
the judge or one of the judges of such Court shall issue a certiﬁcate under
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his hand an the seal of the Court, verifying the signature of the judge of the
Court in which the decree shall have been given to the documents above men
tioned; and in such certiﬁcate the judge signing the same shall describe himself
as the judge or one of the judges of the principal Civil Court of the district,
and shall also name the Court and the district.
CCIII.
All copies and certiﬁcates, which may be furnished by or transmitted Court appliedto

to the principal Civil Court of original jurisdiction in the district in which f‘" execugwn, 11°"
such decree shall have been given, shall be transmitted by such Court without to procee '
delay to the principal Civil Court of original jurisdiction in the district in
which the party may wish to have the decree enforced or executed; and such
Court shall cause the said documents to be ﬁled therein, without any proof of
the judgment or order for executiOn, or of the copies thereof, or of the seal
or jurisdiction of any Court, or of the signature of any judge, unless the Court
to which such documents shall be transmitted shall, under any peculiar circum
stances, to be speciﬁed in an order, require the same.
CCIV.
The copy of any decree, or of any order for execution, when ﬁled in the Decree or order
Court to which it shall be transmitted, for the purpose of being executed transmittedﬁo 1"
or enforced as aforesaid, shall for such purpose have the same effect as a decree Zﬁg‘gt‘azztth“
or order for execution made by such Court, and may be enforced or executed
'
by such Court, or any Court subordinate thereto, to which it may intrust the
enforcement or execution thereof.
CCV.
When application shall be made to any of the said Courts to enforce or Execution how to
execute the decree of any other Court as aforesaid, the Court to which the be enfm‘ceﬁ 37
application shall be made or referred shall proceed to enforce or execute the court app 6 ‘0'
same, according to its own rules in the like cases; and the last-mentioned Court

shall take cognizance of and punish all wrongful acts or irregularities done or
committed in enforcing or executing such decree; and all persons disobeying
or obstructing the enforcement or execution of any such decree shall be punish
able by such last-mentioned Court in the same manner as if the said decree
had been pronounced by such Court.
CCVI.
An appeal shall lie from any order of a Court for enforcing or executing What appeal from
the decree of another Court, in the same manner, and subject to the same rules, °Fd°rs 201' egecil'

as if the decree had been originally passed by the Court making such order.

“on “n en 18 ct‘

The provisions for the enforcement of a decree out of the jurisdiction of the Court by
which it was passed follow very closely the provisions of Act No. XXXIII. of 1852 of the
Indian Legislature.

CHAPTER IV.
Or CONTEMPTS AND Drsosannmcs or ORDERS.

CCVII.
Any Judge or Court of Justice shall be competent to take cognizance of Disobedience of
offences falling under Clause 149 of the Penal Code, committed by inferior Orders, &c- under

public servants attached to their Courts, and to punish the persons committing Clause 149 °f “1°
.
.
Penal Code, how
them, as therem
authorized.
punishable.
The offence is that of a public servant knowingly disobeying a. lawful order of his ofﬁcial
superior or insulting him, or neglecting his duty.

ccan
When any such offence as is described in Clause 197 of the Penal Code is Contempt ofCourt
committed in contempt of the lawful authority of a Judge or Court of Justice, under Chm” 197
I4
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it shall be competent to such Judge or Court to punish the same as for a
contempt of Court, and to adjudge the offender to punishment as authorized
by the said clause.
The offence is that of insulting or interrupting a Court of' Justice.

CCIX.
Contemptoflawful

Authority under
Ch“Pier IX'

When any of' the offences described in Chapter IX. of the Penal Code is

committed in contempt of the lawful authority of' a Judge or Court of
Justice, it shall be competent to such Judge or Court to punish the same
as for a contempt of Court, and to adjudge the offender to punishment as
authorized by the clause applicable thereto.
Chapter IX. of the Penal Code is entitled “ Contempts of the lawful Authority of Public
Servants.”

CCX.
Ordinary powers

Provided that Principal Sudder Ameens and Moonsiﬁ's shall not exceed

of
powers
of punishment
them respectively
as Judges
of of
subor
t° Punishment
be exceeded' not
I. the
dinate
Criminal
Courts, in conferred
ﬁxing theonmeasure
of punishment
for any
the
Punishment may

offences referred to in the three last preceding articles; and provided also,

be refnifmd °n

that when a person has been sentenced to punishment under the provisions of

3;;Egon Of the the last preceding article for refusing or omitting to do anything which he was
'

required to do, it shall be competent to the Judge or Court of J usticc to remit
the punishment, on the submission of the offender to the order or requisition

of such Judge or Court of Justice.
The Articles under the head of Contempts are a repetition, mutatia mutandis, of the
Articles contained under Chapter VIII. of' the Code of Penal Procedure, and are here inserted

for the guidance of the Civil Judge.

CHAPTER V.
REFERENCE TO ARBITRATION.

CCXI.
Reference on
If the parties to a suit are desirous that the matters in difference between
application of the them shall be referred to the ﬁnal decision of one or more arbitrator or arbi

Pm'ties-

trators, they may apply to the Court at any time before ﬁnal judgment
for an order of reference.
CCXII.
Application how
The application shall be made by the parties in person, or through one of
to be made.
the attorneys or vakeels of the Court, specially authorized in that behalf by an
instrument in writing, which shall be presented to the Judge at the time of
making the application, and shall be ﬁled with the proceedings in the cause.
CCXIII.
Appointment of
If the parties cannot agree with respect to the arbitrator or arbitrators, or if
arbitrators may the person or persons nominated by them shall refuse to accept the arbitration,
2: {mhzdgeg’gfgflm or having accepted it shall refuse to act, and the parties are desirous that the
Parties_

nomination shall be made by the Court, the Court shall appoint some proper

person or persons to be the arbitrator or arbitrators, as the case may be.
CCXIV.

Order of referenee.

The Court shall ﬁx such time as it may think reasonable for the delivery
of the award, and shall by an order under its seal, in which the time so ﬁxed

shall be specified, refer to the arbitrator or arbitrators the matters in difference
in the suit between the parties.
CCXV.
When_the refeIf the reference be to_two or more arbitrators, provision shall be made in the
"CBC" ‘5 t° tw° °r order for a difference of opinion among the arbitrators, by the appointment of
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0
an umpire, or by declaring that the decision shall be with the majority, or more, thqorder
by empowering the arbitrators to appoint their own umpire, or otherwise as ggllpwndt? f“
may ‘be agreed upon between the parties ; or if they cannot agree as to any of Wig-ﬂ?“ 0
these particulars, as the Court itself may determine.
I

CCXVI.
If on the day mentioned in the summons or at any subsequent hearing of the tower to Court to
cause it shall appear to the Judge that the matter in dispute between the parties due“ a'b‘tr‘twn'
consists wholly or in part of matters of' mere account which cannot conveniently
be tried before him, it shall be lawful for him, at his discretion, to order that

such matter of account be referred to an arbitrator appointed by the parties, or
to an ofﬁcer of court, or to some other proper person whom the Judge may
think ﬁt to appoint, upon such terms as to costs and the remuneration of the
arbitrator, or otherwise, as the Judge shall think reasonable.
CCXVII.
If it shall appear to the Judge that the allowance or disallowance of any par- C911" 111a)" date!“
ticular item or items in such account depends upon a question of law or fact ‘fmfr‘ Part‘?“tl‘“'
ﬁt to be decided by the Court, it shall be lawful for the Judge to decide such 0291;“? pm“ 8
question of law or fact, and his decision thereupon shall be taken and acted
upon by the arbitrator as conclusive.
CCXVIII.
Whenever the parties to any deed or instrument in writing shall agree that If action be com
any then existing or future differences between them or any of them shall be mencc‘l by one

referred to arbitration, and any one or more of the parties so agreeing, or any

oldggﬁf

person claiming through or under him or them, shall nevertheless commence any may stay p’m

suit against the other party or parties, or against any person or persons claiming ceedings.
through or under him or them, in respect of the matters so agreed to be referred
or any of them, it shall be lawful to the Court in which the suit is brought, on

application by the defendant or defendants at his or their ﬁrst appearance before
the Judge, in obedience to any summons that may be issued in such suit, upon
being satisﬁed that no sufﬁcient reason exists why such matters cannot be or
ought not to be referred to arbitration according to such agreement as aforesaid,
and that the defendant was at the time of the commencement of such suit and
still is ready and willing to join and concur in all acts necessary and proper for
causing such matters so to be decided by arbitration, to make an order for
staying all proceedings in such suit, on such terms as to costs or otherwise as
to such Court may seem ﬁt: provided always, that any such order may at
any time thereafter be discharged or varied as justice may require.
CCXIX.
Upon any reference by an order of Court, whether compulsory or by consent, Powers of arbi
the arbitrator or arbitrators and umpire shall have all the like powers as the tmt‘m'
Court would have in the like circumstances; and the Court shall issue the
same processes to the parties and witnesses whom thearbitrator or arbitrators, or
umpire, or the parties, may desire to have examined, as the Court is authorized

to issue in causes tried before it; and persons not attending in consequence of
such process, or making any default, or refusing to give their testimony, or to sign
their depositions, or being guilty of any contempt to the arbitrator or arbitrators,
or umpire, during the investigation of the suit, shall be subject to the like disad
vantages, penalties, and punishments, by orders made by the arbitrator or arbi

trators, or umpire, as they would incur for the same offences in suits tried
before the Court; provided, that the arbitrator or arbitrators, or umpire, shall
report the order, with the reason for making it, to the Court, and obtain its

consent thereto, which is to be signiﬁed by the Judge’s signing the order.
CCXX.
In cases where the arbitrators or umpire shall not have been able to Extension oftime
complete the award within the period speciﬁed in the order from want of the for making award.
necessary evidence or information, or other good and sufﬁcient cause, the Court
K

'—
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may from time to time enlarge the period for the delivery of the award if it
shall think proper. In any case in which an umpire shall have been appointed
it shall be lawful for him to enter on the reference in lieu of the arbitrators, if

they shall have allowed their time or their extended time to expire without
making an award, or shall have delivered to any party or to the umpire a notice
in writing stating that they cannot agree.
CCXXI.
In case of death, in
capacity, or refusal
to act of arbi
trators or umpire,

If, in any case of reference to arbitration by an order of Court, the appointed

arbitrator or arbitrators or umpire~ shall die, or refuse or become incapable to
act, it shall be lawful for the Court, on the application of the parties, or any

Court may appoint of them, to appoint a new arbitrator or arbitrators, or umpire, in the place or
others in stead.

stead of the person or persons so dying, or refusing or becoming incapable to act;
and where two arbitrators are at liberty by the terms of the order of reference
to appoint an umpire and do not appoint an umpire, then and in every such
instance any of the parties may serve the arbitrators with a written notice
to appoint an umpire; and if within seven clear days after such notice shall
have been served no umpire be appointed, it shall be lawful for the Court
upon the application of the party having served such notice as aforesaid, upon

proof to its satisfaction of such notice having been served, to appoint an umpire.
ii any case of appointment under this article, the arbitrator or arbitrators,
or umpire so appointed, shall have the like power to act in the reference, as if
their name or names had been inserted in the original order of reference.

submittedto Court.

CCXXII.
When a ﬁnal award in a cause shall be made, either by the arbitrators or
umpire, it shall be submitted to the Court under the signature of the person or
persons by whom it may be made, together with all the proceedings, depositions,
and exhibits in the cause.

Arbitrator may

CCXXIII.
It shall be lawful for the arbitrator or arbitrators and umpire, u on any
reference, by an order of Court, whether compulsory or by consent 0 parties,

Award how to be

state special case.

if he or they shall think ﬁt, and if it is not provided to the contrary, to state

his or their award as to the whole or any part thereof in the form of a special
case for the opinion of the Court.

Power to send
back to arbitrator.

CCXXIV.
In any case where reference shall be made to arbitration as aforesaid, the Court
shall have power at any time and from time to time to remit the matters referred,
or any or either of them, to the reconsideration and redetermination of the same
arbitrator or arbitrators or umpire, upon such terms as to costs and otherwise

as to the said Court may seem proper.
CCXXV.
Judgment to be
pronounced in
terms of the award.

If the Court shall not see cause to remit the matters referred for reconsidera

tion in manner aforesaid, it shall pronounce judgment conformany to the
award, unless the same shall be set aside, or to its own opinion on the special
case if the award shall have been submitted to it in the form of a special case,
and the decree shall be carried into execution in the same manner as other
decrees of the Court.

Applications to
set aside the award.

CCXXVI.
All applications to set aside any award made on a compulsory reference, or
a reference by consent of the parties, shall be. made within ten days after the
same has been submitted to the Court; and if no such application is made, or
if no rule is granted thereon, or if any rule granted thereon is afterwards
discharged, judgment shall be pronounced as mentioned in the last preceding
article, and such judgment shall be ﬁnal between the parties.
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The provisions for reference to arbitration embody the existing practice of the Company’s
Courts (which has been thought better adapted to the people of India than the practice
of the Supreme Court), with the addition of some provisions in regard to compulsory

references to arbitration in certain cases, which have been adapted from the Common Law
Procedure Act, 1854, 17 8: 18 Vict. c. 125.

CHAPTER VI.
OF PROCEEDINGS ON AGREEMENT or PARTIES.

Hozb Questions may be raisedjbr the Decision of a Civil Court by any Persons
interested.

’

CCXXVII.
Parties interested or claiming to be interested in the decision of any Questims of 519‘,
question or questions of fact, or law or equity, may enter into an agreement ﬁagfizxzil'sgg?
which shall not be subject to any stamp duty, that, upon the ﬁnding of a Judge, Agreement for the

in the afﬁrmative or negative of such question or questions of fact, or of law or decision of any
equity, a sum of money ﬁxed by the parties, or to be determined by the Judge, C°“_1"‘('1]1“~Yi“g

shall be paid by one of the parties; or that some property, moveable or immove- Jung mmn'
able, speciﬁed in the agreement, shall be delivered by one of the parties to the
other of them; or that one or more of the parties shall do or perform some
particular legal act or acts, or shall refrain from doing or performing some parti

cular act or acts speciﬁed in the agreement. Where the agreement is for the
delivery of some property, moveable or immoveable, or for the doing or per
forming, or the refraining to do or perform any particular act or acts, the
estimated value of the property to be delivered, or to which the act or acts
speciﬁed may have reference, shall be stated in the agreement.

CCXXVIII.
The agreement may be ﬁled in any Court having jurisdiction in the matter, The, Agreement

with the proper ofﬁcer, and when so ﬁled shall be numbered and registered as a to be ﬁled and
cause between some or one of the parties interested, or claiming to be interested, numbered “5 “

as plaintiffs or plaintiﬂ', and the others or other of them as defendants or causo'
defendant; but it shall not be necessary to issue any process for summoning the
defendant.
CCXXIX.
After the agreement shall have been ﬁled, all the parties thereto shall be Parties to be sub- ‘
subject to the jurisdiction of the Court, and shall be bound by the statements lee? '“3 “3° 0mm"
therein.

Jurisdiction.

CCXXX.
The case shall be set down for hearing as an ordinar suit; and if the Judge Hearing and dis

shall be satisﬁed, after an examination of the parties, t eir attorneys or vakeels, P°Sal “the case
or taking such evidence as he may deem proper, that the agreement was duly
executed by the parties, and that they have a bomijz'de interest in the question or
questions of fact or of law or equity stated therein, and that the same is or are
ﬁt to be tried or decided, he shall proceed to record and try, or hear the same,
and deliver his ﬁnding or o inion thereon, in the same way as in an ordinary
suit; and shall, upon his ﬁnding or deciding upon the question or questions of
fact o_r of law or equity, give judgment for the sum ﬁxed by the parties, or so
ascertained as aforesaid, or otherwise, according to the terms of the agreement;

and upon the judgment which shall be so given, decree shall follow, and may be
executed in the same way as if the judgment had been pronounced in a contested
suit.
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Of Special Casesﬂr the Opinion of the High Court.

CCXXXL
Special case may
be stated by any
persons interested.

Persons interested or claiming to be interested in any question as to the con
struction of any Act of Parliament, or any Regulation of the Bengal Code, or
Act of the Council of India, will, deed, or other instrument in writing, or any
article, clause, matter, or thing therein contained, or as to the title or evidence

of title to any real or personal estate contracted to be sold or otherwise dealt
with, or as to the parties to or the form of any deed or instrument for carrying
any such contract into effect, or as to any other matter or thing, may, with the

consent of a Judge of the High Court, concur in stating the same in the form
of a special case for the opinion of the Court; and all executors, administrators,
and trustees may concur in such case. CCXXXII.
What it is to con
min.

Every such special case shall concisely state such facts and documents as may

be necessary to enable the Court to decide the question raised thereby, and shall
be signed by the parties or their advocates, attorneys, or vakeels.

To be ﬁled and
numbered as a

cause.

Parties thereto to
be subject to
Court’s jurisdic
tion.

CCXXXIII.
\
The special case shall be ﬁled with the proper ofﬁcer of the Court, and
shall be numbered and registered as a cause between some or one of the parties
interested or claiming to be interested as plaintiffs or plaintiff, and the others or
other of them as defendants or defendant; but it shall not be necessary to issue
any process for summoning the defendants or defendant.
CCXXXIV.
After the special case shall have been ﬁled, all the parties thereto shall
be subject to the jurisdiction of the Court, and such of the parties as are
legally competent to bind themselves, shall, for the purposes of such special

case, be bound by the statements therein; and the parties who are not legally
competent to bind themselves shall also be bound by the statements therein,

if the Court shall think proper so to direct, after taking such precautions as
may be deemed necessary for protecting the rights of such parties.

Hearing and dis

posal of the case.

CCXXXV.
The special case shall be set down for hearing as an ordinary suit, and
the Court, after hearing the parties, their advocates, or vakeels, shall ro
ceed to determine the questions raised therein, or any of them, and to declare
its opinion thereon, and, so far as the case shall admit of the same, upon the

right involved therein, without proceeding to administer any relief consequent
upon such declaration; and every such declaration of the Court shall have the
same force and effect as such declaration would have had, and shall be as
binding to the same extent as such declaration would have been, if contained

in a judgment pronounced in a contested suit. Provided, that, if upon the
hearing of such special case as aforesaid, the Court shall be of opinion that the
questions raised thereby, or any of them, canth properly be decided upon such
case, the Court may refuse to decide the same.

CHAPTER VII.
OF APPEALS.

Appcalsfrom Final Decrees.

'In what cases Ap
peals shall lie from
dccisionsofJudges,
Principal Sudder
Ameens, and Moon
si’rfs.

CCXXXVI.
An appeal shall lie, as herein-after provided, from the decisions of the Judge,
the Princi a1 Sudder Ameen, and of the Moonsitf, in all suits in which the property,
or possessron, or right of occupancy of land or other real property, or the right
to receive rent or proﬁt issuing out of land or other real property, or the right
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to hold land or other real property exempt from the payment of rent or revenue,
or anything in the nature thereof, or the right to hold land or other real pro~
perty subject to the payment of a ﬁxed annual sum on account of rent or
revenue, or anything in the nature thereof, or the right to any beneﬁts, liberties,
or privileges derived out of or affecting any landed or other real property, or
the right to receive or collect any customary 'or other payments or gratuities
on any account whatsoever, or the title to any ofﬁce, or to any trust, or special

privileges, or to any toll, fair, market, or franchise, or anything in the nature
thereof respectively, shall be in question; and in all suits in which the right
of inheritance from, or succession to, any person, or the validity of any marriage,
divorce, will, or authority to adopt, or of any decree, equest, or limitation
under any will or settlement, or the condition or status of any person, in
respect of relationship, religion, caste, or otherwise, or the custody or guardian
ship of any person, may be disputed ; and in all suits for any malicious prosecu
tion, or for any libel or slander, or for criminal conversation, or for seduction, or

for breach of promise of marriage; and in all suits in which there is no speciﬁca
tion of the estimated value of any property or of any sum of money by way of
damages.
1
CCXXXVIL
An appeal shall also lie from all other decisions of the Judge, the Principal
Sudder Ameen, and Moonsiif, except in suits in which the amount claimed does

When it shall not
lie.

not exceed the sum of ﬁfty rupees.
CCXXXVIII.
In suits in which the amount claimed, or the value of the property claimed, \Vhen the appeal
the Principal
does not exceed the sum of one thousand rupees, the appeal from the decision from
Sudder Ameen
of the Principal Sudder Amecn, or Moonsiﬁ', as the case may be, shall be to the and Moonsiﬁ'

Zillah Judge; in suits above that sum, to the High Court at Calcutta. And
in suits in which there is no speciﬁcation of the estimated value of any property
or of any sum of money by way of damages, the appeal from the decision of
the Principal Sudder Ameen shall be to the High Court.
CCXXXIX.
The decision of the Judge in appeals from the decision of the Principal Sudder

shall be to the Zil
lah Judge, and
when to the High
Court.

The decision of the

Zillah Judge in
Ameeu, or Moousiﬁ', shall be ﬁnal ; provided, however, that it shall be com etent appeal
is ﬁnal.

to the Judge, at the time of deciding an appeal from the judgment of a Principal
Sudder Ameen or Moonsitf, to record his opinion, certifying in his jud cut
his reasons for the same, that the case is one for revision by the High ourt,
and when he shall have so certiﬁed, the High Court shall admit a special appeal
from the decision of the Zillah Judge, in the evth of either of the parties
making application to that effect.
CCXL.
The appeal from the decisions of the Judge, in original suits, shall be to the
High Court at Calcutta.
CCXLI.
An appeal shall lie in all cases from the Courts of original jurisdiction con
stituted by one or more Judges of the High Court to one of the Appellate
Courts constituted by Judges of the High Court.

In original suits
the appeal from
the Zillah Judge
shall be to the
High Court.
An appeal lies from
Judges of the High
Court exercising
original jurisdic
tion to the High
Court in its appel

CCXLII.
late capacity.
In all cases of appeal from decisions of the Courts of original jurisdiction How the Appellate
mentioned in the last preceding article, the Appellate Court shall consist of a Court is to be con
greater number of Judges than the Court which assed the decision appealed stituted.
from. And in all cases whatsoever if there shou d be a difference of opinion
among the Judges of the Appellate Court the decision shall be according to Decision in all
the opinion of the majority; and if the opinions of the Judges are equally cases of appeal.
divided, the decision of the Lower Court shall be aﬁirmed.
K3
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Some of the articles under this head belong more properly to the jurisdiction of Courts,
but they are so closely connected with procedure that they have been introduced here for the
sake of convenience.
The ﬁrst article enumerates the kinds of suit in which an appeal shall lie from the
judge of ﬁrst instance to a higher tribunal, whatever be the amount or value of the thing

or matter at issue; and it will be found to comprehend almost every case of any difﬁculty
that is likely to arise in any of the Courts of justice, leaving very few out of the category
of appealable suits, except those for simple debt.
The second article provides that an appeal shall also lie in all other suits than those enu
merated in the ﬁrst, except in suits where the amount claimed does not exceed ﬁfty rupees;

so that simple cases under that amount are not appealable to any tribunal. This is a con
siderable innovation on the present practice of the Company’s Courts in Bengal, where an
appeal is allowed in all cases. But the practice is different at Madras, where there is no
appeal from the decisions of Village Moonsiﬁ‘s, whose jurisdiction is limited to suits for
money or personal property to the amount or value of ten rupees, nor any appeal from the
decisions of the District Moonsiﬁ's in suits for money or personal property, where the amount
or value does not exceed twenty rupees. In 1851 the Village Moonsiﬁ‘s disposed of 11,226
cases, of which 3,512 were decided on trial; and of non-appealable cases by the District
Moonsiﬁ's there were 9,014 decided on trial in the course of that year. In the same year
47,500 cases were decided by the Moonsiﬂ's in the Bengal provinces, from which no appeal
was preferred. With reference to these facts,-to the improvement in the system of judicial
procedure which brings the parties simultaneously before the Court for the purpose of personal
interrogation ; to the expense and other evils of protracted litigation ; to the public favour a
Court of ﬁnal jurisdiction at Calcutta has met with,--it is believed that a ﬁnal jurisdiction
to some extent may be conﬁded to the Moonsiﬁ's generally, and that with reference to the
jurisdiction proposed to be conferred on them, ﬁfty rupees, in the most simple kind of cases,
is not tee high a sum.
The distinctions of tribunals to which appeals shall lie, according as the case is under
or above a certain amount, will afford the superior tribunals the means of judging of the
competency and conduct of all the Courts subordinate to them.
In providing for the abolition of the special appeals, except under the certiﬁcate of the
Zillah Judge, we are proposing a material departure from the existing practice of the
Company’s Courts. At present there is a special appeal to the Sudder Dewanny Adawlut
from all decisions passed on regular appeals in any of the Civil Courts subordinate to it, on
any of the following grounds, viz.: 1st, Where the decision has failed to determine all
material points in difference, or has determined them contrary to law or usage, having the
force of law; 2d, Misconstruction of any document; 3d, Ambiguity in the decision affecting
the merits ; 4th, Substantial error or defect in procedure apparent on the record, and likely to

have produced error or defect in the decision upon the merits of the case.
In the decision of questions of Mohamedan and Hindoo law, the Courts have now a large
body of precedents for their guidance; and in the event of any complex or difﬁcult case,
have it in their power to admit the unsuccessful party to a special appeal. It is not often in
cases of this kind that special appeals are applied for. An examination of the cases decided
by the Sudder Dewanny Adawlut leads to the conclusion that prior to the enactment of the
last Act upon the subject of special appeals, a great number of applications for the admission
of such appeals were complied with on the ground of some defect in procedure, in many
instances not of a material nature. The mode of trying civil suits which we recommend for
adoption is so simple, that we believe but little room will be left, with ordinary care, for the
interference of the High Court in the correction of defects in procedure “likely to have
produced error or defect in the decision upon the merits of the case ; ” and we have provided
that no decision shall be interfered with on account of any error, defect, or irregularity not
affecting the merits.
The procedure which we propose will, we believe, obviate, to a great. extent, the necessity
for a law of special appeal such as now exists; and as we have provided that the decision in
all cases above 1,000 rupees shall be directly appealable to the High Court, we think it better
to do away with the special appeal altogether than to continue a system which admits of
protracted litigation, attended with heavy expense, for the few cases below that sum which
may be wrongly decided by the Zillah Judge.

How Appeals are to be preferred.
CCXLIII.
The appeal shall be made in the form of a memorandum as herein-after pre
ferred bya memo- scribed, which may be presented in'the Appellate Court, or in the Court in
randum to be ﬁled which the decision objected to was passed for transmission to the Appellate
within speciﬁed
Court. In either case, the memorandum must be presented within the times
time.
Appeal to be pre

herein-after speciﬁed, unless the appellant shall, by a petition to the Appel

late Court, show sufﬁcient cause for not having presented it within such linnted
periods; that is to say, within thirty-one days if the appeal be to the
Zillah Judge, or be to the High Court from a decision of a Court of original
jurisdiction constituted by one or more of its own Judges, and within ninety
one days if the appeal he to the High Court ﬁ'om the decision of a
Zillah Judge, Principal Sudder Ameen, or Moonsiﬁ' ; the days to be reckoned
4
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in all the cases as immediately following and exclusive of the day on which
judgment was pronounced.
CCXLIV.
An application for an extension of the time for presenting a memorandum of
a peal may be made directly to the Appellate Court, or through the intervention
of the Lower Court, at the option of the applicant. If the application for

Time may be
extended by an
application.

extension of time be made to the Lower Court, that Court shall record the

reasons assigned for the application, and shall transmit a copy of its proceedings
to the Appellate Court.
CCXLV.
Every memorandum of appeal shall set forth concisely, and under distinct
heads, grounds of objection to the decision appealed against, without any argu
ment or narrative, and such grounds shall be numbered consecutively. But
the appellant shall not be tied down to the objections set forth by him in his
memorandum of appeal.
The memorandum of appeal shall be in the following form, , or to the fol
lowing effect—
Memorandum of Appeal.
(Name, (5'0. as in Register.)
(Name, (51:. as in Register.)

What the memo
randum is to
contain.

Form of memoran
dum.

Plaintiff.
Defendant.

[Name of Appellant] Plaintiff [or Defendant] above named appeals 'to the
High Court at Calcutta [or Zillah Court at
as the case may
be], against the decree of the \‘loonsiff, or Principal Sudder Ameen of [or as the
case may be], in the above cause, dated the day of
; for the
following among other reasons.
CCXLVI.
If the memorandum of appeal be presented in the Court in which the decree
objected to was passed, such last-mentioned Court shall forthwith forward the
same to the Appellate Court, with an endorsement thereon of the date on which
it was presented.
CCXLVII.
Within one month from the date on which the memorandum of appeal shall

Memorandum to
be forwarded to

the Appellate
Court.

What proceedings

be presented in the Lower Court, or one month from the date 011 which inti to be forwarded. to
Appellate
mation shall be received by the Lower Court from the Appellate Court that the
Court, and when.
the memorandum of appeal has been presented in the Appellate Court, unless
the Appellate Court shall think proper to enlarge the time, and then within
such enlarged time, the Judge of the Lower Court shall, except as rovided in
the next succeeding Article, certify under his hand and the seal 0 his Court
the record duly made up and authenticated, including authenticated copies of
all his own material proceedings in the cause, and the original depositions,
exhibits, and every original paper read in the cause, together with the written
statements, if any, that may have been presented by the parties, or any of

them, and received and recorded by the Judge, and shall transmit the record

so made up to the Appellate Court. Previous to transmitting the above
mentioned papers to the Appellate Court the Judge of the Lower Court shall
cause true and faithful copies of all the originals to be made out and authen
ticated by the proper ofﬁcer of his Court, and deposited in the Court in lieu of
the originals. The copies shall be records of the Court, and shall be received
in evidence in any other Court in the same way as originals. In cases where
any original deposition or other original proceedings or matter whatsoever shall
have been previously entered in a book, which may likewise contain other pro
ceedings in other distinct cases, or any other matter, so that such original
papers cannot be transmitted to the Appellate Court without the other pro
ceedings or matters, the Judge of the Lower Court, within the time and in
the manner before directed, shall certify a true and authentic copy of such
original papers, and that the original of each copy so transmitted is entered in
K4
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such book. In cases where any original paper shall have been mislaid or lost,
and a copy of it shall have been entered In any book or proceedings of the
Court, the copy shall have the force and effect of the original, and the Judge

In certain appeals
to the High Court
the proper ofﬁcer
to attend in the
Appellate Court
with the original
record of the case.

shall transmit a copy of it to the Appellate Court, and shall in like manner
certify that the original, after due search, cannot be found. A memorandum
of all expenses which may be incurred in the preparation of copies of papers or
otherwise, in or about the making up and transmitting the record, shall be for—
warded therewith to the Appellate Court, and shall be considered costs in the
cause.
CCXLVIII.
In appeals to the High Court from the Courts of original jurisdiction consti
tuted by'one or more of its own Judges, and in appeals from the Principal
Sudder Ameen and Moonsiff to the Zillah Judge, the proper ofﬁcer shall
attend in the Appellate Court, from time to time as may be required, with

the original record of the proceedings in the cause.
The abolition of written pleadings in original suits requires a corresponding alteration in
the procedure in regard to appeals. Instead of a petition with reasons of appeal, we propose
11 simple memorandum after a prescribed form. In appeals to the Zillah Judge the memo
randum must be presented within thirty-one days, which is in conformity with the present
practice; but where the appeal is to the High Court we propose to allow ninety-one days
instead of six weeks as allowed at present. A further period of six weeks is allowed at
present for ﬁling reasons of appeal. There is no room for this in our procedure, and we add
the two periods together.
In the rules for forwarding the record of the suit to the Appellate Court, the present
practice has been generally adhered to. Principal Sudder Ann-ens and Moonsiﬁ's do not
keep their own records, being required to forward them at the close of every month to the
Zillah Judge, by whom they are kept with his own records in one ofﬁce. This will explain
some difference of practice in regard to the transmission of records when the appeal is to
the Zillah Judge, and when it is to the High Court.

Of staying and executing Decrees under Appeal.
CCXLIX.
When and on what
When any party or parties appealing is or are directed to pay any sum of
terms execution of
money,
or to perform any duty, or when the decree is for the possession of
decree may he
land or any other property, real or personal, the Court whose judgment is
stayed.
appealed from shall and is hereby empowered to award that its judgment shall
be carried into execution, or that sufﬁcient security shall be given for the cr
formance of such judgment ; provided always, that where the Court of Original
Jurisdiction shall think ﬁt to order the judgment to be executed, security shall
be taken from the other party or parties for the due performance of such order
or judgment as may be passed in the Court of Appeal. But this decision shall
itself be subject to appeal.
The rule under this head is adopted from the practice of the Supreme Court in regard to
appeals from that Court to the Privy Council, but does not differ substantially from that of

the Company's Courts.

'

Of Procedure in Appealsﬁ'om ﬁnal Decrees.

How the appeal is

to be entered.

CC L.
When a memorandum of appeal shall have been presented in or transmitted
to an Appellate Court, the clerk (or proper ofﬁcer) of the Appellate Court shall
endorse thereon the date of presentment if it was presented in the Appellate
Court, or the date of receipt if it was transmitted from the Lower Court, and

shall register the appeal in a book to be kept for the purpose, and called the
Register of Appeals.

Form of the
register.

CCLI.
The Register shall be kept in the form contained in the schedule ( B.) here
unto annexed; and a certiﬁed co y of the Register, under the seal of the Court,
shall be received in evidence in a1 Courts of Justice in India.
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CCLII.
It shall not be necessary in any Court of Appeal to take any security for
costs, but it shall be in the discretion of every such Court of Appeal to demand
security for costs from the appellant or not, as it shall see ﬁt, before the re
spondent is called upon to answer.

Court of Appeal
may, at its discre
tion,require securi
ty for costs from
appellant.

CCLIII.
A day shall be ﬁxed by the Appellate Court for the nearing and disposal
of the appeal; which day shall not be earlier, in cases in which a record of
the suit shall be transmitted by the Lower Court, than forty-two days from
the day on which the record may have been received in the Appellate Court,
and shall not be earlier, in cases appealable to the High Court, when the ofﬁcer
is required to attend the Appellate Court with the original record of the suit,
than twenty-one days from the presentment of the memorandum of appeal, but

Day to be ﬁxed for
hearing the appeal.

shall otherwise be as early, in all cases, as can be conveniently ﬁxed, with a

due regard to the state of business in the Court; the days to be reckoned in all
the cases as exclusive of the day of hearing, and of the day on which the record
may have been received, or the memorandum of appeal presented, in the A pel
late Court. Notice of the day which has been ﬁxed for the hearing of the
appeal shall be sent by the proper ofﬁcer of the Appellate Court to the proper
ofhcer of the Lower Court from the decree of which the appeal has been pre
ferred, and shall be served on the appellant and respondent, In the same. way
as herein-before provided for in respect to the service of a summons. The
notice to the appellant shall contain an additional intimation, that if he does
not appear in the Appellate Court on the day so ﬁxed for the hearing of the
appeal, either in person or by an attorney or vakeel of the Appellate Court, his
appeal will be dismissed for want of prosecution. And the notice to the re
spondent shall contain an intimation, that if he does not appear in the Appellate
Court on the day so ﬁxed for the hearing of the appeal, the case will be heard
and decided at park: in his absence.
CCLIV.
On the day in that behalf mentioned in the notices, and unless the Court
shall otherwise direct, from day to day, until the cause is called on, the parties,

The parties to be
in attendance on

day so ﬁxed.

appellant and respondent, shall be in attendance in the Appellate Court, in

person or by an attorney or vakeel of the Court, duly empowered in man
ner herein-before mentioned, to represent them in all matters relating to the pro
secution or defence of the appeal.
CCLV.
If on the day ﬁxed for the hearing of the appeal, or on any other day Consequences of
subsequent thereto on which the cause may be called on, the appellant shall non'appearance.
not appear in person, or by an attorney or vakeel of the Court, the appeal shall
be dismissed for default. If the appellant appears in person, or by attorney
or vakeel, and the respondent shall not appear in person, or by attorney or
vakeel, the appeal shall be heard ea; parts in his absence.
CCLVI.
Where an appeal is dismissed for default, an intimation of the dismissal When an appeal is
shall be sent to the Court of original jurisdiction, and the costs of preparing dismissed, intimal
tion to be sent to
copies of papers, and making up and transmitting the record, may be realized the
Lower Court.
from the appellant, under an order of that Court, to be enforced in the same
manner as a decree of Court.
CCLVII.
In all cases in which an appeal shall be dismissed for default of prosecution, How an appeal
it shall be competent to the appellant to apply within reasonable time to the dismissed for
default may be
Appellate Court, for the re-admission of his appeal. The application shall restored.
be accompanied with a certiﬁcate from the Court of original jurisdiction, that
the costs mentioned in the preceding article, when ordered to be realized from
the appellant, have been fully paid anill satisﬁed; and if the Appellate Court
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shall think proper to grant such application, a day shall be thereupon ﬁxed
for the hearing of the appeal, and a fresh notice shall be issued to the respon
dent, to be served in the same way as the ﬁrst notice, and with the like addi-

tional intimation as is herein-before provided; but it shall not be necessary to
issue or serve any notice on the appellant.

The Appellate
Court, how to give

judgment.

No decision to be
reversed for irre—

gularity.

When a case may
be remanded by

Appellate Court.

Power to remand
limited as above.

When the Appel
late Court may
dispose of a case
though the Lower
Court has decided
on other grounds.

When the Appel
late Court may call
forfresh evidence.

CCLVIII.
The Appellate Court, after hearing the cause, shall proceed to give its judg
ment in the same manner as lierein~before prescribed in regard to the judgment
of Courts of original jurisdiction, for conﬁrming, or reversing, or modifying and
altering the decree of the Lower Court, as the Appellate Court shall think
proper.
C CLIX.
No decision shall be reversed or altered, nor shall any case be referred
back to the Court of original jurisdiction, on account of any error, defect, or
irregularity not affecting the merits of the case.
CCLX.
If the Court of original jurisdiction shall have disposed of the case upon
any preliminary point so as to exclude any evidence of fact which shall appear
to the Court of Appeal essential to the rights of the parties, and the decree
of the Lower Court shall be reversed by the decree in appeal, the Appellate
Court may, if it think right, remit the case to the Lower Court, and cause
the papers in the suit, together with a copy of the decree in appeal, to be trans
mitted to such Lower Court, with directions to proceed in the investigation of
the merits of the case, and pass a decree therein.
C CLXI.
It shall not be competent to the Appellate Court to remand a case for a
second decision by the Court of original jurisdiction, except as provided in
the preceding clause.
CCLXII.
When there is sufﬁcient evidence upon the record of the Lower Court to
enable the Appellate Court to pronounce a satisfactory judgment, the Appellate
Court shall ﬁnally determine the case, notwithstanding that the judgment of
the Lower Court has proceeded wholly upon some other ground.
CCLXIII.
It shall not be competent to the parties in an appeal to produce additional
evidence, whether of exhibits or witnesses; but if it appears that the Lower
Court refused to admit competent evidence, or if the Appellate Court itself
requires the production of exhibits or witnesses, as necessary to enable it to
pronounce a satisfactory judgment, or if any other substantial cause demands a
deviation from the ordinary rule, the Court may allow additional exhibits to
be received, and the same and other witnesses to be examined; provided that

whenever this power is exercised, the reasons for exercising it be recorded
on the proceedings by the Appellate Court.

How additional
evidence is to be
taken.

CCLXIV.
Whenever additional evidence is permitted to be received, it shall be competent
to the Court of Appeal to take such evidence before itself, or to require the
Lower, or any other Court, or to empower any person, to take such evidence;

and it shall also be competent to the Court of Appeal to prescribe the mode by
which such evidence shall be taken; and the Court of Appeal shall be at liberty
to proceed by all or any of the modes aforesaid.

Points to be
deﬁned.

CCLXV.
In all cases where additional evidence is permitted to be taken, the Court
shall deﬁne the point or points to which the evidence is to be conﬁned, and
record the same in the minutes of the proceedings.
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CCLXVI.
The Appellate Court shall have all the like powers in regard to the granting Powers of Appel
of time, adjourning the hearing of the cause, examining the parties or their late Court.
attornies or vakeels, and awarding costs, or otherwise, as are herein-before con

tained in regard to Courts of original jurisdiction.
CCLXVII.
The judgment of the Appellate Court shall in all cases be pronounced in How the judgment
open Court, and, after being written out, shall be signed by the judge or of the Appellate
judges. The judgment shall be written out in the English language; and Court is to be
delivered.
where that language is not the language in ordinary proceedings before the In
what language
Court, the judgment shall be translated into the languages so being in such it is to be written.
ordinary use, and the translation shall be signed by the judge.
CCLXVIII.
The decree of the Appellate Court shall bear date the day on which the
judgment was passed, and shall contain the number of the suit, the names and
description of the parties appellant and respondent, the memorandum of appeal,
a list of any additional exhibits that the Appellate Court may have allowed to
be produced, and the names of any witnesses that it may have allowed to be
examined. It shall also contain an exact copy of the ordering part of the
judgment, or a translation thereof in the language in ordinary use in proceedings
before the Court.

What the decree
is to contain.

The decree shall be sealed with the seal of the Court,

and signed by the judge or judges who passed it, and copies shall be furnished
to the parties in the same manner as herein-before provided for in regard to the
decrees of Courts of original jurisdiction.
CCLXIX.
A copy of the decree, certiﬁed by the clerk or proper oﬂicer of the Appellate
Court, and sealed with the seal of the Court, shall be transmitted to the clerk

or proper ofﬁcer of the Court of original jurisdiction which passed the ﬁrst decree
in the suit appealed from, and shall by him be ﬁled with the original proceed
ings in the cause; and an entry of the judgment of the Appellate Court shall
be made in the original register of the suit.
CCLXX.
Application for execution of the decree of an Appellate Court shall be made
to the Court of original jurisdiction which passed the ﬁrst decree or order
appealed from, and shall be enforced and executed by the Court which passed
the ﬁrst decree or order appealed from, in the manner and according to the
rules herein-before contained for the enforcement and execution of original
decrees or orders made by such last-mentioned Court.
The rules of procedure in the Appellate Court follow the practice of the Sudder Dewanny
Adawlut, as near as may be consistently with the new procedure in Courts of the' ﬁrst
instance. At present there is what may be called a technical appearance of0the parties in
the Appellate Court, as well as in the Court of ﬁrst instance; and the parties, after such
appearance, are supposed and required to be in attendance at any time that their cause
may be called on. This is inconsistent with our system, which is so framed as to enable the
parties to conduct their own business at the expense of as little personal Inconvcnlence as
possible. It is necessary, therefore, that they should have due warning when the Court
is able to proceed with the hearing of the cause. 'l‘o afford them reasonable time for
preparation and instructing their professional agents, if they choose to employ any, it IS
provided, that no cause shall be called on till the expiration of a certain ﬁxed period after
the appeal has been ﬁled in the Appellate Court.
If a party neglects to appear on the day ﬁxed for the hearing of the cause, the consequence
is judgment by default in the case of the appellant, and proceeding ex parte 1n the case of the
respondent, which is as near an approach to the practice in original suits as the different

nature of an appeal admits of.
With regard to the kind of judgment which may be given in appeal, we have adopted
a rule from a recent Act of the Council of India, which we hope will be_attended _with
much beneﬁt. Under the previous system of the Company’s Courts wc_ tear that judg
ments were not seldom reversed on merely technical grounds: this we thinl; a great FY11;

it is to prefer the means to the end. The rule in question will remedy this evil by providing
that no judgment shall be reversed or altered, nor any case referred back to the Court
of original jurisdiction on account of any error, defect, or irregularity not aﬂ‘ecting the
merits of the case.

L 2

A certiﬁed copy
of the decree to be
transmitted to the
Lower Court.

How to be exe
cuted.
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There is another evil of the present practice which we have also attempted to remedy.
There is reason to fear, from the great number of cases that are commonly remitted to the
Lower Courts, that there may be some abuse or an excessive exercise of the power to
remit, and we think it proper to restrict the power of remitting to the single case where
the Court below has disposed of the suit upon a preliminary point to the exclusion of some

material evidence. In all other cases we think it better that the Appellate Court, being
in possession of a suit, should proceed to dispose of it, and to take farther evidence if
that be deemed necessary.
To save time and expense in the execution of decrees in cases that have been decided on

appeal, we provide that a certiﬁed copy of the Appellate Court’s decree shall be sent to the
Lower Court to be ﬁled with the original proceedings.

Appealsfrom Orders.
CCLXXI.

From what order,

ﬂPPeals 511"“ “6-

Appeals shall lie from the orders of Civil Courts as follows :—

1st. In all cases whatsoever where the order is for the punishment of a com
tempt committed in the presence of the Court, except when the Court which
has passed the order is one of the Courts of original jurisdiction constituted by
a Judge or Judges of the High Court.
2d. In all other cases whatsoever, unless otherwise specially provided for, if
the decree in the suit be appealable.
3d. In all other cases, unless otherwise specially provided for, whether the
decree in the suit be appealable or not, provided that the person against whom
the order has been passed is not a party to the suit.
It will be observed that when the decree in the suit is not appealable, there will be no
appeal from an order passed against a party to the suit, unless the order be for the punish~
ment of a contempt committed in the presence of the Court.

CCLXXII.
Court to which
The appeal from an order shall always be made to the Court to which the
ghe appeal 511W“ decree in the suit in which the order may be passed is appealable. If the order
0 made,
I
_‘
.
. .
.
.
_ .
.
. .
)e paSsed in a suit in which the decree is not appealable, 01 in a. JlldlClal pro
ceeding which cannot properly be titled as of any suit, the appeal from the
order of a Moonsiﬁ', or Principal Sudder Ameen, shall be made to the Zillah
Judge, and the appeal from the order of a Zillah Judge shall be made to the
High Court.

The appeal not to

CCLXXIII.
The appeal shall not in any case stop the proceedings in the Lower Court.

stay proceedings.

.
According to the present practice of the Company’s Courts, an appeal lies from all
orders that may be pronounced by the lower Courts during the currency of a suit. And
this practice has been adhered to, with some exceptions, in the rules under this head in all
suits where the ultimate decree is appealable. In suits where the decree is not appealable,
it would be inconsistent to allow an appeal to any of the parties in the suit. But this objec
tion does not apply to persons who are not parties to the suit, and an appeal is allowed to
such persons in all cases in which they may be affected by an order. It has also been
thought proper to allow an appeal from any order inﬂicting a penalty on account of a con
tempt committed in face of the Court, even though the person affected by the order
should not be a party to the suit. On this point we thought it proper to take evidence,
and the two witnesses who were examined concurring in opinion that the judges of the
lower Courts could not be safely entrusted with irresponsible authority in this respect, we
have adhered to the present practice of the Company’s Courts, without extending it to

the judges of the High Court.

Of Procedure in Appeals from Orders.

Procedure, how it

(“381's fwmfhe

CC LXXIV .
The procedure in appeals from orders shall be in all respects the same

as in appeals from ﬁnal decrees, except as herein-after provided.

Procedure in ap

peals from decrees,

1. The register shall be kept in the form contained in the Schedule ( C.)

hereunto annexed.
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2. The memorandum of appeal shall in all cases be presented in the Court
in which the order objected to was assed, within ﬁve days immediately follow
ing, and exclusive of the day on which the order was pronounced.
3. Where the appeal is from the order of a Zillah Judge, Principal Sudder
Ameen, or Moonsiﬁ', the memorandum of appeal shall be accompanied with a
list of the papers or depositions of which the appellant desires that copies
should be transmitted to the Appellate Court.
4. The memorandum of appeal shall be transmitted to the Appellate Court
within eight days from the date of presentment; and where the appeal is from
the order of a Zillah Judge, Principal Sudder Ameen, or Moonsiﬂ', authenticated
copies of the order appealed against, and of the papers and depositions men
tioned in the list accompanying the memorandum, shall be transmitted to the
Appellate Court with the memorandum of appeal.
5. At the expiration of twenty days after the presentment of a memorandum
of appeal in a case appealable to the Zillah Court, and thirty days after its pre
sentment in a case appealable to the High Court, from the order of a Zillah
Judge, Princi al Sudder Ameen, or Moonsifi', and ten days in a case appealable
to the High ourt from an order of a Court of original jurisdiction constituted
by one or more of its own judges, the case shall be set down for hearing in
the Appellate Court, and if the Appellant does not appear on any day there
after that the case may be called on for hearing, it shall be struck out of the
ﬁle; but the Appellate Court shall have power to restore the case to the ﬁle,
if sufﬁcient cause to its satisfaction for so doing be shown within a reasonable

.

time.

6. It shall not be necessary for the Appellate Court to call for any further
papers, unless it shall think proper.
7. It shall not be necessary to give any notice to the respondent.
8. The judgment may be delivered orally, and reduced to writing in the
language of the Court, by an ofﬁcer of the Court, or otherwise as the Court
may think proper in each particular case.

In cases arising out of the execution of decrees we have in general provided no other
remedy than the institution of a regular suit. The number of appeals from orders will
thus be greatly reduced, and the orders appealed from will be mostly interlocutory. With
so summary a procedure as we propose, the appeal from an interlocutory order would be
nugatory, unless preferred within a very short time. The time allowed at present is the same
as in cases of regular appeal. We have reduced the time for appeals from orders to ﬁve
days. As we think it desirable that the Judge of the Lower Court should be apprized
that an appeal has been preferred from his order, so that he may suspend his proceedings if
he think proper, we have provided that the memorandum of appeal shall be presented to the
Lower Court. To accelerate and facilitate the proceedings in appeal as much as possible,
we provide that the memorandum of appeal shall be accompanied with a list of the papers
which the appellant desires may be sent to the Appellate Court, and that copies of these
shall be transmitted forthwith.

In other respects, the procedure which we propose does

not differ materially from the present practice of the Company’s Courts.

CHAPTER VIII.
REVIEW or JUDGMENT.

CCLXXV.
Any persons considering themselves aggrieved by a decree of any Court of Cases 111 which a.

original jurisdiction, from which no appeal shall have been preferred to a Superior party may apply
Court—or by a decree of a Zillah Judge in appeal, from which no special appeal f°r 9' reView °f
shall have been admitted by the High Court—or by a decree ofv the High Court judgment'
from which either no appeal may have been preferred to Her Majesty in Council,
or_an appeal having been preferred, no proceedings in the suit have been trans
mitted to Her Majesty in Council,—and who, from the discovery of new matter
or evidence which was not within their knowledge, or could not be adduced by
them_ at the time when the decree was assed, or from any other good and
suﬂiment reason, may be desirous of obtaining a review of the judgment passed
against them-—may apply in person pr by attorney or vakeel, for a review of
3
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Within what time
the application
should be made.

judgment by the Court which passed the decree.

review is ﬁnal.

granting the review, shall be ﬁnal.

The application shall be

made within three months from the date of the decree, but the Courts are never

theless authorized to admit applications for a review after the period above
mentioned, provided that the parties preferring the same shall be able to show
just and reasonable cause, to the satisfaction of the Court, for not having pre
ferred such application within the limited period. If the Court to which an
application for a review may be presented shall be of opinion that there are
not any sufﬁcient grounds for a review, it shall reject the application, but if
on the contrary it shall be of opinion that the review desired is necessary
to correct an evident error or omission. or is otherwise requisite for the ends of
The order of the
justice,
the Court to which the application may have been presented shall grant
Court for granting
the review, and its order in either case, whether for rejecting the application or
or refusing the'
CCLXXVI.

Application for a.
review in the
High Court must
be made to the
judge or judges
that passed the
decree.

Provided that if the Court to which the application for a review of its judg
ment has been presented be the High Court, whenever the judge or judges
who may have passed the decree, or if the decree have been passed by two
or inore judges, when any of such judges, shall continue attached to the Court
at the time when the application for a review is presented, and shall not be
precluded by absence or other cause, for a period of six months after the

application, from considering his order or opinion upon the same, it shall not
be competent to any other jud e or judges of the same Court to enter upon a
consideration of the merits of t e application, and record an order or opinion

thereon.

'
CCLXXVII.

Whenever a re
view is granted
the parties are to

be summoned.

In all cases in which an application for a review of judgment may be granted
by any Court, the Court shall give such order, in regard to the summoning of
the absent party or parties and hearing of the cause, as it may deem proper in
the circumstances 0 the case.
CCLXXVIII.

Abstract state
ments of reviews
admitted to be
forwarded to

Superior Courts.

The Princi al Sudder Ameens and Moonsiffs shall at the close of each month
send to the Judge of the Zillah a list of the cases in which they may have
admitted a review of judgment, with a statement of the grounds on which the
review has been admitted, and the Judge shall in like manner, at the close of
each month, send to the High Court a list of the cases in which he may have
admitted a review of judgment, together with the grounds on which the review
has been admitted, and shall at the same time transmit to the High Court

any lists which he may have received from the Principal Sudder Ameens and
Moonsiffs of cases in which they may have admitted a review of judgment,
together with such remarks as he may think proper thereon.

According to the present practice of the Company’s Courts, the Judges of the Lower
Courts are not allowed to review their own judgments without the permission of their
superiors, which is very seldom refused. Without seeing the whole case it must frequently
be impossible for the Superior Court to determine whether the permission should be granted or
withheld.

For this reason we think that the admission, as well as the refusal of the review,

should be left entirely with the Judge of' the Lower Court. But to prevent abuse, we pro
pose that monthly lists should be forwarded to the Superior Court of cases in which reviews
have been granted, with a statement of the grounds for the admission.

E.
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Criminal Courts of Original Jurisdiction.

The Courts for the trial of offences, other than the High Court, shall be the Criminal Courts
following ;—
other than the
High Court.

Cormrs or SESSION;
Counrs or THE MAGISTRATES;
SUBORDINATE COURTS; viz. :—
Subordinate Criminal Courts of the 1st Class.
Subordinate Criminal Courts of the 2d Class.

II.
The Magistrates of Calcutta shall exercise in Calcutta the same powers as Magistrates of
the Magistrates in the Mofussil exercise in the Mofussil.
Calcutta “ndm ﬂ‘“
Mofussil to have

First Assistants to the Magistrate, and Principal Sudder Ameens, shall be like Powers'
Judges of Subordinate Criminal Courts of the lst Class.
Who are to be
'

_

_

Judges of the sub

Second Assistants to the Magistrate, and MoonsuI's, shall be Judges of ordinate Crimlnal
Subordinate Criminal Courts of the 2d Class.

00‘1"“

III.

The Session Courts, the Courts of the Magistrates, and Subordinate Criminal 195111312033:ng
Courts shall be denominated after the zillah, or city, or division in which they nggi e
are respectively established.
'
'
IV.
The appointment, suspension, and removal of the Judges of the Session Appoinhnent,
Courts, of the Magistrates, and of the Judges of the several Subordinate “*‘PensllmlzL

Criminal Courts, shall be regulated by such rules and orders as the Governor ailingmgzs.
General in Council shall, from time to time, pass.
V.
Each Criminal Court is to be presided over by one or more Judges; and Declaration on
every Judge, previous to entering upon the execution of the duties of his oﬂice, entgglng “P”
shall make and subscribe the following declaration before any authority or
'
person commissioned by competent authority to receive it :—
“ I, A.B., appointed
of the Court of
do
“ solemnly declare that I will faithfully perform the duties of my ofﬁce
“ to the best of my ability, knowledge, and judgment.”
i

VI.

Each Criminal Court is to use a seal such as shall be prescribed by the Seal.
Government.
VII.
It shall rest with the Governor General in Council, upon the report of the Ministerialoﬁ‘icers.

High Court, made after such communication with the Session Judges and
Magistrates and Judges of the Subordinate Criminal Courts as may be deemed
requisite, to ﬁx such establishment of ministerial ofﬁcers as may be necessary
for the due execution of all the duties committed to those several Courts, and

to prescribe the number of ofﬁces, the number of oﬁicers, their respective
salaries, the tenure by which they are to hold oﬁice, and such other particulars
L5
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as the said Governor General in Council may deem proper. Upon the receipt
of the instructions of the Governor General in Council the Judges of the
Criminal Courts shall make the appointments to the several offices of their
respective establishments.
VIII.
No person exNo person whatever shall by reason of place of birth, or by reason of descent,
$335013? by
be in any criminal proceeding whatever excepted from the jurisdiction of any
reason of place of of the Crimlnal Courts.
birth or of descent.

High Court and
Session Court to

IX

The High Court and Session Court shall have jurisdiction in respect of
all offences punishable under the Penal Code.

have jurisdiction
over all offences.

Exclusivejurisdic-

X.
The High Court and Session Court exclusively shall have jurisdiction in

tion as to certain

0'8“
ﬂ‘ ce s .

1st. Offences entered in Schedule A. of the Code of Procedure as triable by
those Courts only.
2d. The offences punishable under Clauses 364, 365, 366, and 390 of the

Penal Code, when the value of the property which is the subject of' the
offence exceeds 500 rupees.
3d. Offences however punishable under any clause of the Penal Code, charged
against public servants of the ﬁrst four classes described in Clause 14,

whether as such public servants or otherwise.
4th. Offences however punishable under any clause of the Penal Code, except
Clause 149, charged against the following public servants, as such public
servants :

Every head ministerial oﬁicer, every record keeper, and every Nazir of a
Court of Justice, and every officer of a Court of Justice, whose duty
it is, as such officer, to investigate or report on any matter of law or
fact;

.

Every head jailer;
Every darogha of police;
Every ofﬁcer whose duty it is, as such oiﬁcer, to take, receive, keep, or
expend any property on behalf of the Government, or to make any
survey, assessment, or contract on behalf of the Government; or to

investigate, or to report on any matter affecting the pecuniary interests
of the Government; or to make, authenticate, or keep any document.
relating to the pecuniary interests of the Government.
5th. Offences however punishable under any clause of the Penal Code, charged
against the following public servants, as such public servants :
Every J uryman ;
Every arbitrator to whom any cause has been referred by a Court of Justice.

Magistrates, their

XI.
Magistrates are empowered to try all offences not assigned to the exclusive

J“"sd‘m°n as to jurisdiction of the High Court or Session Court.
offences.

§HP°Fdinate
(’"W‘imlpqurls’
their jurlsdletion
as to oﬂ'enccs_

XII.
Subordinate Criminal Courts of the ﬁrst and second classes are empowered to
try offences entered in Schedule A. of the Code of Procedure as triable by
_
those Courts respectively.

Session Court not

XIII.
In cases tried by the Courts of Session in which the defendant is convicted

*0 Pass Sef‘tence‘“ of any offence which, by the Penal Code, is punishable with death, the Court

“if {’“It‘l‘fhable

shall not pass judgment, but shall refer the case to the High Court, which shall

WI 1 “3a '

pass judgment thereon.
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XIV.

It shall be competent to a Session Judge, on cause shown, to direct the
transfer of any criminal case from any Criminal Court to any other Criminal
Court of equal or superior jurisdiction in his district.

Session Court

may direct transfer
of a criminal case.

XV.
Magistrates are empowered to pass sentence in all cases tried by them, pro Magistrates, their
vided that they shall not, for any offence, sentence any person to imprisonment penal jurisdiction.
for a term exceeding two years, or to ﬁne exceeding 1,000 rupees; and they
may inﬂict ﬁne together with imprisonment in all cases in which both punish
ments are authorized by the Penal Code.
XVI.
Judges of the Subordinate Criminal Courts of the 1st Class are empowered Subordinate Cri
to pass sentence in all cases tried by them, provided that they shall not, for any minal Courts, 1st
class, their penal
offence, sentence any person to imprisonment for a term exceeding one year, or jurisdiction.
to ﬁne exceeding 200 rupees; and they may inﬂict ﬁne together with imprison
ment in all cases in which both punishments are authorized by the Penal Code.
XVII.
Judges of the Subordinate Criminal Courts of the 2d Class are empowered
to pass sentence in all cases tried by them, provided that they shall not, for any
offence, sentence any person to imprisonment for a term exceeding three months,
or to ﬁne exceeding 50 rupees ; and they may inﬂict ﬁne together with imprison
ment in all cases in which both punishments are authorized by the Penal Code.
XVIII.
In every case punishable with imprisonment as well as ﬁne, in which the
offender is sentenced to a ﬁne, whether with or without imprisonment, the
Criminal Courts shall be guided by the provisions of Clauses 51 and 52 of the
Penal Code, in awarding the period of imprisonment in default of payment of
the ﬁne; provided, however, that in such cases decided by the Magistrate and
Subordinate Criminal Courts, the period of imprisonment awarded in default of
payment of the ﬁne shall in no case exceed one fourth of the period of imprison
ment which such Magistrate or Subordinate Criminal Court is competent to
inﬂict as punishment for the offence otherwise than as imprisonment in default
of payment of the ﬁne.

Subordinate Cri
minal Courts, 2d
class, their penal
jurisdiction.

Imprisonment in
default of pay
ment of ﬁne.

XIX.
It shall be competent to the Government to direct that any Subordinate Subordinate Cri
Criminal Court shall be authorized to hold the preliminary inquiry into cases minal Courts may
empowered to
triable by the Session Courts, and to commit or hold to bail parties to take be
prepare cases for
their trial before such Courts, and to exercise all the powers necessary for such trial before the
purposes.
Session Court.

Before offering any explanation of the foregoing rules, it will be expedient to explain
shortly the institutions under which the criminal law is at present administered.
The Supreme Court at the presidency town has the power to summon grand and petitjuries,
and to administer criminaljustice as in the Courts of oyer and terminer in England. It exer
cises criminal jurisdiction over all persons residing within the limits of the town of Calcutta,
and over all British subjects for crimes committed at any place within the limits of the Com
panys charter. It also takes cognizance of crimes committed in any of the lands or terri
tories of any native prince or state, in the same way as if the same had been committed
within the territories subject to the British Government in India.
The justices of the peace and magistrates of the town of Calcutta take cognizance of crimes,
by whomsoever committed, within the local limits of the town; and the course of procedure
which they follow is the same as that followed by magistrates in England.
For the provinces beyond the town of Calcutta there are four orders ot'Courts : the Nizamut
Adawlut, the Session Court, the magistrate, and his subordinates.

larly alluded to hereafter.

These will be more particu

The law which these Courts administer is the Mahomedan law, as

M
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modiﬁed by the Regulations of the Bengal Code and the Acts of the Government of India,

in which also the procedure which they follow is laid down. They take cognizance of
crimes committed by persons of whatever class, with the exception of European British
subjects, over whom they exercise a limited power of ﬁne. and imprisonment, under the pro
visions of 53 Geo. 8. cap. 155. s. cv., and whom for more serious offences they send for trial
before the Supreme Court.
The abolition of the Supreme Court has thus the effect of abolishing the only Court,
with ene exception to which we shall presently refer, for the trial of European British subjects
charged with the commission of criminal offences. The mode in which such cases are in
future to be dealt. with must be settled as a preliminary to the adoption of any general measure
for the administration of criminal justice in India. We assume that the special privileges now
enjoyed by British subjects are to be abolished; and we therefore make no provision for

Session Courts.

such exceptional cases. In the system which we propose all classes of the community will be
equally amenable to the Criminal Courts of the country.
The High Court, by one or more of its judges, will he the Court for the trial of offences
committed within the town of Calcutta. The other Courts for the administration of criminal
justice will be the Courts of Session, the Courts of the magistrates, and Subordinate Criminal
Courts of the ﬁrst and second classes.
The present Courts of Session held monthly sessions for the trial of the graver offences.
There is one in each district. The session judge is the head criminal authority in the district,
and is the same person as the zillah judge. His jurisdiction is partly original and partly
appellate. His original jurisdiction is restricted to persons committed by the magistrate. His
appellate jurisdiction extends, with some very partial exceptions, to all sentences and orders
passed in judicial trials by the magistrate or his subordinates. By law he is empowered
to pass sentence in cases of conviction, except where the sentence is for death or imprisonment
for life, in which case he must transmit copies of the proceedings on the trial to the Nizamut
Adawlut, and await its ﬁnal sentence.

Magistrate.

In practice, he refers to the Nizamut Adawlut every

case in which he considers the party convicted to be deserving of more severe punishment
than fourteen years imprisonment.
It is proposed to retain the Session Courts, but to enlarge their powers of punishment.
In this point, we differ from the Law Commission in India, who, in their report on a scheme
of pleading and procedure in criminal cases, dated the 1st February 184-8, proposed to conﬁne
the power of the session judge to punish by banishment or imprisonment to the extent of
seven years. The ordinary course is for the Court which has tried the prisoner to complete
the trial, by pronouncing sentence upon him. The law of the presidency of Bengal has
practically conferred this power upon the session judges to the extent of fourteen years im
prisonment; but at this stage it interposes the authority of another Court between the
conviction and seiilence. We see no valid reason for the limitation of the powers of the
ses~ion judge at this particular point. We propose to allow the session judges to pass sentence
in all cases except those in which the defendant is convicted of an offence punishable with
death. We are of Opinion that the question of the inﬂiction or remission of capital punishment
should be reserved for the decision of the High Court. We would leave all other cases of
conviction to be brought before the High Court, either by appeal, or by requisition of the
Court itself, under the rules of the code prepared by us bearing upon those parts of the
procedure.
There is a magistrate to every district. He is the superintendent of the police in his
district, and also exercises extensive judicial powers. In cases of assault and other petty
offences, he has power to punish to the extent of six months imprisonment and 200 rupees ﬁne;
in cases of affray, to the extent of one year's imprisonment and 200 rupees ﬁne; and in cases
of burglary and theft, under certain exceptions, to the extent of three years imprisonment. It
is proposed to empower the magistrate to pass sentence of imprisonment for a term not
exceeding two years, and ﬁne not exceeding 1,000 rupees. By the ﬁfty-ﬁrst and ﬁfty-second
clauses of the Penal Code, aparty convicted of an offence punishable by ﬁne and imprisonment,
and sentenced to ﬁne, with or without imprisonment, may be imprisoned, in default of payment
of the ﬁne, to the extent of one fourth of the term of imprisonment which is the maximum
ﬁxed for the offence. We propose that the imprisonment which a magistrate may inﬂict in
default of payment of ﬁne shall in no case exceed one fourth of the imprisonment which he is
competent to inﬂict as punishment for the offence otherwise than as imprisonment in default
of payment of ﬁne.
The maximum period, therefore, to which the magistrate will be empow
ered to punish for a single offence, under the powers which it is now proposed to confer
upon him, will in no case eXceed two years and six months.

The magistrates of Calcutta are empowered in certain cases to punish to the extent of six
months' imprisonment. As under the new system which it is intended to introduce they will
administer the same law as the magistrates in the provinces, we propose to invest them with
the same powers as are to be exercised by the latter.
The question of the equalization of the powers of the magistrates of Calcutta and of the
mofussil districts has led to the further question, to what extent the power of summary conviction
and punishment should be conferred upon officers of this class; whether the jurisdiction of
the Calcutta magistrate is to be raised to that of the mofussil magistrate, or the jurisdiction
of the mofussil magistrate is to be reduced to that of the Calcutta magistrate. The preamble
of the regulation which conferred upon the mofussil magistrate the most extensive powers
which he can now exercise points out, among other reasons for the measure then adopted, the

unnecessary occupation ofthe time of the session judges under the previous system, in the
investigation of offences which, from their character and from the circumstances attending
their perpetration, do not very frequently demand any severe or exemplary degree of punish
ment, and the distress and inconvenience occasioned to prosecutors and witnesses by their

being compelled to attend during the inquiry before the magistrate, and the trial before the
Sessions Court, for the prosecution of offences the punishment of which by the magistrate
himself would more promptly and effectually attain the ends ofjustice. These reasons are not
of less cogency at the present time; and, as no complaint has been made of the abuse of the
enlarged power conferred upon the magistrates upwards of thirty-ﬁve years ago, we propose to
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give them thejurisdiction, as nearly as the provisions of the Penal Code will admit, which
they at present exercise.
At present there are numerous (.‘ourts in the provinces for the trial of' offences, besides Subordinate
those of the magistrate: viz., the assistant with special powers, the assistant with ordinary Courts.
powers, the deputy magistrates of“ various grades, the law ofﬁcers, and the principal sudder
ameen and sudder ameen, who, ea: oﬂicio, exercise certain criminal powers. The assistant with
special powers is empowered to pass sentence of imprisonment to the extent of six months,
and ﬁne to 200 rupees. The assistant with ordinary powers can imprison for a month, and
ﬁne as far as 50 rupees. The powers of the law ofﬁcer, and of the principal sadder ameen and
sudder ameen, ear qﬂicio, are the same as those of the assistant with ordinary powers. The
deputy magistrates are of three grades, appointed, at the discretion of the Government, to act
either as judicial ofﬁcers, or as ofﬁcers of police, or both. As judicial ofﬁcers they exercise the
full powers of' the magistrate, or the powers of' the assistant with special powars, or those of the

assistant with ordinary powers, according to the terms of their respective appointments. The
assistants are members of' the covenanted civil service; the rest of the oﬁicers above enumerated
exercising criminal jurisdiction are not.
Many of the principal sudder ameens are now
deputy magistrates with the full judicial powers of the magistrate.
We propose to divide these Courts into two classes, and to designate them Subordinate
Criminal Courts of the ﬁrst and of the second class. The assistant exercising special powers,
and the deputy magistrates ot' the existing ﬁrst and second grades, might be denominated ﬁrst
assistant or senior deputy magistrate, or by such other term as the Government of' India
might determine; and these ofﬁcers, together with the principal sudder ameens, might be
judges of' the subordinate Courts of' the ﬁrst class. All the oﬂicers now exercising the juris
diction of' an assistant with ordinary powers might be denominated second assistant orjunior
deputy magistrate, and these, together with the moonsiﬁ's, might be judges of the subordinate
Criminal Courts of' the second class.

diction;

The moonsiﬁ's do not, as such, exercise criminaljuris

they may, however, be appointed deputy magistrates, at the pleasure of" the

Government.
The plan which we suggest will give to each district one standing subordinate
Court of the ﬁrst class, besides the magistrate and the Session Court, and to each subdivision
of' a district one standing subordinate Court of the second class; and the conferring of

criminal powers on the moonsifi' will produce convenience, by placing a criminal Court for the
trial of petty offences within a comparatively short distance of every man’s residence. There
is nothing in the plan. however, to limit the number of' the subordinate criminal Courts, and

the Government will thus be enabled to meet the wants of a district which may require a
larger staff of' criminal ofﬁcers than is furnished by the number of' ofﬁcers exercising civil
jurisdiction.
It is proposed that the judges of the subordinate Criminal Courts of' the ﬁrst class shall be
empowered to pass sentence of' imprisonment for a term not exceeding one year, and ﬁne not
exceeding 200 rupees, and those of the Courts of the second class to pass sentence of' im

prisonment for a term not exceeding three months, and ﬁne not exceeding 50 rupees.
The
subordinate Criminal Sourts of both classes will be subject to the same restrictions as the
magistrate in awarding imprisonment in default of payment of' ﬁne in cases punishable by ﬁne
and imprisonment.
All ofﬁcers invested with the full powers of' magistrate are now competent to make commit
ments to the Session Courts.
We suggest that Government should have power to invest any
Criminal Court with the power of committing or holding to bail persons to take their trial
before the Session Courts. The exercise of such a power by the subordinate Criminal Courts
of the second class, while it relieves the pressure on the magistrate, will tend greatly to the
convenience of the community and the disposal of business.
The subordinate Courts will,
in this as in every other branch of their duties, act under the superintendence of the
magistrate.
’
The schedule to which reference is made in the rules regulating the jurisdictions of the
several Criminal Courts will, of course, form part of the Code of Procedure.

By the 12th and 13th Vict. cap. 43. sec. iv., it is provided that ofﬁcers and soldiers of Her
Majesty's Army, serving anywhere beyond 190 miles from the Presidencies in India may be
tried by general court-martial for criminal oﬁ'ences. The obvious reason for such a provision
was the inconvenience of sending the accused to be tried before the Supreme Court at the
Presidency. In the event, however, of the adoption of the system which we propose, it will
probably be considered expedient to make some alteration in the existing law.
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'
Judicature in Bengal.
C O N T E N T S.
Page
CHAPTER I.—-PRELIMINABY Rum-2s

-

-

95

C HAPTE
WARRAETH__ OI: OBTMfmG A_Sumfous m:

96

'

Page
CHAPTER XIV.-Or TRIALs ar TI-IE MAGIs
TBATE.

I
D
Cases In
which a Summons on Complaint
shall

issue to the Accused:

CHAPTER IIL—Ov Tna WARRANT AND I-rs
FAECU'HON
'
'
'
'
'
CHAPTER IV.—-OrARREs-r wrrnon-r WARRANT

99
103

Complaint and issuing of Process for mus-mg
the Attendance of the Accused
—
lsgllllllmming, 8% 0f Wit-1195898
—

- .
_
.
. .
CHAPTER V. 01" EscAPE AND RETARING

_
104

zn
- _
I _
_
_
Appearance, Exam“!me of Parties, and Evi_

CHAPTER VI.—OE SEARcII WARRANT

-

104

deuce

-

-

-

-

-

CHAPTER VII.-—Or PRELlMINAllY INQUIRY nr
TEE Poucz
'
'
'
'

106

Coats
'
'
'
'
'
CHAPTER XV.--Or INQUIRIES AND TRIALs

CHAPTER VOIII.—Or CONTEMPTS AND DISOBE—
-_
mm: ca 0? Bonus

111

BEFORE TIIE SonoRDINA'rE CRIMINAL COURTs
CHAPTER XVI.—PLAcE WHERE PRELIMINARY

CHAI TER' IX-_OF ‘CMM‘NM‘ ell-“mks 3"
THE ADVOGA-ru GENERAL

-

-

132
I33
133
134
135

135

INVEsTIGATION AND TRIALS HELD AN OPEN

-

_

I36

-

136

138

113

CHAPTER XVIII.—Or SEcURI'rY FOB Goon
BEHAVIOUR
.
CHAPTER XIX—Jumns AND Assnssons
-

'

_ “5

CHAPTFR XX -—-—0F TRIALS BEFORE THE

Exagigamlmlfffames an? Ewdence
B211 1 “"1 m. on_
_
'_

'

'
Z

119

Warrant of Commitment

-

-

120

ClgzggER k'ioy PR?SECUTIO_NS m funni

COURT

_

_

_

_

112

CHAPTER XVIL—Or RECOGNIZANCE AND SE
cURITY 'ro KEEP THE PEAca

CHAPTER XL—OF PRELIMINARY INQUIRY BY
THE MAoIs'rRATE IN CAsEs TBIABLE BY TIII:
HIGH COURT 0R SESSlON Coun'r.
C (1111,15 lKaegganézsgi-néeoAcczgcss
' t
d '
'
f P
for :38“111%
'

-

-

140

summoning’ &c' or Witnesses

Afijom'nment

'

'

-

"

'

glschaige 0: t2: Difigdasif dam'f
Omm1 men ,

c. o

e

en

' 120
i _ l '

or

CHAPTER XII.—OF cum“

ﬂu -

-

Cova'rs or ORIGINAL CRIMINAL Jnalsmc'rION
cONsTITu-rED In' A JUDGE OII Juncas or 'ruE
HIGH COURT

_

-

-

_

143

CHAPTER XXL—Or CAsas REsEIwaD, AND
CAses cERTIrIEn BY THE ADVOCATE GENERAL

144

..

- 122

CiQchﬁlISPO' TRIALS "m" 1""
145

CHAPTER XIII—0r TRIALs nr Tns MAOIs-

'

'I'RA'I'E.

'

CHAPTER XXIII—OF THE HIGH COURT As A

Cases in which a Warrant on Complaint may
issue against the Accused:

CouRT or RaraaaNcE

-

Complaint and issuing of Process for

the Attendance of the Accused

Summoning, &c. of \Vitnesses
-

»

Discharge of the Defendant
Charge, Plea, and Defence

-

-

-

-

FINDING,

-

Examination of Parties and Evidence
Bail and Warrant of Commitment

Adjournment

-

-

-

127

-

128

-

“"1 SENTENCE

'

-

147

JUDGMENT,

'

-

-

I48

129
131

CIéAPTFfR ﬁkv'_or THE Hum COURT *5 A
on“ or 8‘”sz
'
'
'
'

151

-

131

CHAPTER XXVI.—OI APPIALS

-

131
131

‘
‘
sanDULh A-

, ,

‘

'

'

-

-

152

‘

155

Introductory Notes.
At the outset of our proceedings in the preparation of a Code of Criminal Procedure, a
difﬁculty occurred to us, from our want of information as to the substantive criminal law

which it was intended that the proposed Code of Criminal Procedure should be the means

of enforcing.

We pointed this out to the Board of Control by a communication made in

March 1854-. \Ve have since been furnished uith a copy oi'a communication from a com
mittee of the Legislative Council of India, from which the following extract is taken: “ \\'e
“ have come to the conclusion to recommend to the Council, that the Penal Code, as originally
“ prepared by the Indian Law Commissioners when Mr. Macaulay was the president of that
“ body, should form the basis of the system of penal law to be enacted for India. We
“ are accordingly taking into consideration the various alterations therein and additions
“ thereto that have been proposed to be made; and we intend to submit to the Legislative
“ Council arevised code embodying such of the proposed alterations and additions as may
“ appear to us to be improvements, and such other amendments as may suggest themselves to
“ us in the course of our revision. We do not intend to recommend any substantial alteration

“ in the framework or phraseology of the original code. Any Code of Criminal Procedure
“ which would be generally applicable to the original Penal Code will be generally applicable to
“ such a revised code as we intend to recommend." In accordance with this, our system
refers throughout to the Penal Code as originally prepared. If any substantive alterations
shall have been introduced into the code, it will probably not be difﬁcult to make any modiﬁ
cations of the Code of Criminal Procedure that may be necessary to accommodate it to the
change.
In regard to the provinces, two courses were open to us: either to frame rules for extending
to British subjects the present procedure of the mofussil Courts, with such alterations and
additions as might have been deemed necessary to give effect to certain provisions of the

Penal Code; or to prepare a new code, simple in its operation, and based to a great extent
upon the existing system, which, though susceptible of great improvement, experience has
shown to be, in the main, well adapted to the circumstances of the country.
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New rules of procedure will be necessary for the guidance of the Court which is to be
established at Calcutta for the trial of offences committed within the limits of the town; and
the code which is applicable to Calcutta will, in most of its essential features, be applicable also
to the mot'ussil.
A new code, or the extension of the existing one, is also necessary in regard to the European

British inhabitants of the tnoi'ussil.

It is manifest that this class of persons ought not to be

thrown, by a brief Act of the Indian G0vernment, upon the mass of legislation which has been

accumulating for the last sixty years. A single short and simple code, to take the place of the
numerous provisions which are scattered through the Regulations of the Bengal Code and
the Acts of the Council of India, from the year 1793 to the present time, cannot but prove a

beneﬁt to the country at large.
New rules are further called for to give effect to many of the provisions of the Penal Code.
These reasons appear to justify the course of preparing a new Code of Procedure for the
guidance of the criminal Courts, instead of merely supplying the deﬁciencies of the existing
code.

The rules for the establishment of the several criminal Courts, and the Code of Pro

cedure prepared by the Commission, together with the Penal Code now under the considera
tion of the Legislative Council in India, will, on becoming law, convey full information in
regard to the criminal Courts of the Lower Provinces of the Bengal Presidency, and the
criminal law which they administer. Not that these codes entirely exhaust the duties which
pertain to the ofﬁce. of magistrate in India, or furnish materials for the guidance of that
ofﬁcer in the exercise of all the powers and functions which belong to him. As the super
intendent of the police of his district, and as the arbiter between contending parties in the
settlement of disputes relating to land, as well as in some other parts of his various duties,
the magistrate is left to the rules now in force; but in the codes of law and procedure above
advertcd to. and in the general rules for regulating the practice and proceedings of the criminal
Courts, to be framed by the High Court, will be found. as we trust, all that is necessary for'
the guidance of the police, the magistracy, and the several Courts ofjustice in the investigation
and trial of criminal oﬂ'ences.
There are occasional references in the Penal Code to the Code of Procedure, a violation or
contravention of the provisions of which is, in certain instances, as in Clauses 130, 135, and 207,

necessary to the constituting of the oﬂ'ence deﬁned in the code. We have thought it advisable
to conﬁne ourselves to the general provisions necessary for the regulation of Criminal Proce
dure, and to leave such special rules as those to which we have referred, to be framed by the
Legislative Council in india, who have the Penal Code now under their consideration.

CHAPTER I.
PRELIMINARY RULES.

1.
No stamp duty or fee shall be required on the institution of any criminal No institution
case, or on the entry of any appeal from the decision or order of any Criminal Etamtlfee, °Y
Court ; nor shall duties or fees of any kind be payable in respect of any other deposit.
proceedings had in any Criminal Court, except such fees or charges as may be
set forth in tables to be prepared as provided in the next succeeding article.
This, and the twri followingi rules, correspond with the rules of civil procedure on the same
subjects.

II.
A table of fees to be allowed to ofﬁcers of Court for all and every part of the
business to be done by them, and of' the charges which may be made by them
for copies of papers, and for the expense of' serving processes of Court, shall be
prepared for all the Criminal Courts comprised in any zillah by the session judge
and magistrate of the zillah, under the direction of the High Court, and for
the High Court b the judges thereof. A copy of the table of fees and charges
so prepared, which may be applicable to any Criminal Court, shall, after they

Table of fees and
charges to be
prepared.

shall have received the sanction of the Governor General in Council, be hung

up in some conspicuous part of the Court. And it shall not be lawful for
any ofﬁcer of the Court to demand any greater or other fee or reward for the
business done by him than such fees or charges as may be set forth in such
table.
III.
All complainants and witnesses shall be examined without oath or aﬂirmation Complainants and
or any warning as a necessary preliminary to their preferring complaints or witnesses to be
giving evidence, and they shall, upon such examination, be bound to speak the examined without
oath, aﬂirmation,

truth as they would have been bound by an oath, or a sanction tantamount to or warning.
an oath.
M 3
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IV.
No person ex
cepted from
Criminal Pro
cedure by reason
of place of birth
or of descent.

No person whatever shall, by reason of place of birth, or by reason of descent,
be excepted from the rules of Criminal Procedure.
This rule will obviate all doubt as to the competency of the police in the Mofussil to
investigate cases coming within their cognizance, whether committed by European British
subjects or others. It necessarily follows the rule in Article VIII. of the rules relating to the
Criminal Courts of Original Jurisdiction.

CHAPTER II.
OBTAINING A Summons 0R WARRANT.
V.
Proceeding to
compel appear
ance.

Where an offence has been committed, or is suspected to have been committed,
the proceeding, in order to compel the party known or suspected to have
committed such offence to appear for the purpose of preliminary inquiry con
cerning the same, may be by summons or arrest.
The Articles from V. to LXVIII., comprised in this and the three succeeding chapters, have
been taken, with such alterations as were necessary to adapt them to the system of police
in the Bengal Presidency, from the Eighth Report of Her Majesty's Commission on the
Criminal Law of England. The law on the different subjects of summons, warrant, and
arrest, is in many respects the same in both countries, and the rules prepared for the one

admit of a ready application to the other.

VI.
Summons.

The proceeding by summons may be in the cases and shall be subject to
the rules herein-after contained.

VII.
Arrest.

The proceeding by arrest may be either,—
1. By warrant;
2. Or by a private person without warrant ;
3. Or by an ofﬁcer without warrant.
VIII.

Complaint.

To be reduced into

A summons, or a warrant of arrest, may be obtained on such complaint as is
mentioned in the next succeeding article.
IX.
Every complaint made before a magistrate or darogha of police, in order to

Writing and signed. the issuing of a summons or a warrant against a person accused of any offence,

either directly or on suspicion, if not written shall be forthwith reduced into
writing, and shall be signed by the complainant, and also by the magistrate or
darogha of police issuing the summons or warrant.
The magistrate is the head of the police of his district. A district comprises several divi
sions, each of which has a police force, consisting of the Daroglla or head police oﬁicer, the
Mokur'rir or clerk, the Jemadar or serjeant of police, and a number of Burkundazes or
constables, who are partly stationed at the chief police station of the division, and partly

at outposts scattered throughout it in various directions.

The power of the police in India to

issue process on complaint is more fully adverted to in the note to Chapter VII.

Magistrate, how
to proceed on
complaint.

X.
Upon such complaint duly made before a. magistrate, he shall, in case it
appear to him that there is sufﬁcient ground for proceeding, 1ssue his summons
or warrant for causing the person accused to appear before himself or some
other magistrate or Court having jurisdiction; and if in the judgment of such
magistrate there be no suﬂicient ground, he shall dismiss the complaint, whether
it be direct or on suspicion only.
The term “Court having jurisdiction,” is intended to apply to the case of a warrant

issued by a magistrate, but made returnable to a subordinate Criminal Court.
CCXXX.)

(See Article
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XI.
Upon such complaint duly made before a darogha of police, he shall, in case
it appear to him that there is sufﬁcient ground for proceeding, and that the
immediate apprehension of the accused is necessary to the ends of justice,
issue his summons or warrant for causing the person accused to appear before
himself; and if in the judgment of such darogha there be no sufficient ground,
or the immediate apprehension of the accused is not necessary to the ends of
justice, he shall abstain from issuing any process, and shall submit the com
plaint for the orders of the magistrate.
XII.
Every summons issued by a magistrate or darogha of police to a person so
accused shall be in writing, under the hand and seal of the magistrate or darogha
of police issuing it; shall show his office; that the summons is made on a com

plaint duly made of an offence committed, or suspected to have been committed;
shall be directed either to the person accused by such complaint, or some
other person; if directed to the person accused it shall, if issued by the
magistrate, direct him to appear before the magistrate issuing such summons,
or some other magistrate or Court as aforesaid, at a time and place speciﬁed;
and if issued by a darogha of police, to appear before such darogha at a time
and place speciﬁed; and if directed to any other person it shall require such

Darogha of police
how to proceed on
complaint.

Summons, what

it is to contain,
and how to be
directed.

other person to summon the person accused so to appear.
According to the practice of the Mof'ussil Courts of the Bengal Presidency every process
is sealed as well as signed. It is proposed to continue this practice, as the seal is a sufﬁcient
authority with all, while only a few are acquainted with the character in which the signature
of an European functionary is recorded.
'

XIII.
If such summons be directed to the person accused, it may either be served
on him personally or left with some adult member of his family.
XIV.
A magistrate or darogha of police may, notwithstanding such summons, either
before the appearance of the person accused, as required by such summons, or after
default made by him so to appear, issue a warrant of arrest against such person
in all cases in which he might so have done had no such summons been issued.
XV.
A magistrate of one district or darogha of one division may grant a warrant
for the apprehension of a suspected offender within that district or division, as
the case may be, in respect of an offence of which the law takes cognizance, com
mitted in a different district or division, or on the high seas, or in a foreign country.
XVI.
When a person or several persons shall be accused of the commission of any
offence, by reason of any things which have been done, or by reason of any
thing or things which have been done and consequence or consequences which
have occurred, every such offence may be inquired of and determined, and
every such offender prosecuted and punished, in any district or jurisdiction in
which any such thing shall have been done, or any such consequence shall
have occurred.

Summons, how to
be served.

Notwithstanding
summons, warrant

may issue in cer
tain cases.

Warrant when
grantable for an
offence committed
beyond local
j urisdiction.

Where an offence
may be investi
gated and tried in
one of' two or more

jurisdictions.

The law of the Bengal Presidency now requires, that with one Or two special exceptions
every offence shall be prosecuted and punished in the district in which it was committed,
and any departure from this rule can only take place under the express sanction of' the
Nizamut Adawlut, the highest Criminal Court, or the Government of the Presidency.
The
rules in Articles XVI. to XXV. inclusive have been, in substance, taken from the Eighth

Report of the Commission on the Criminal Law of England, as preferable to the existing
rules of the Bengal Code.

The offences are described by the terms used in the Penal Code.

XVII.
The previous abetment of an offence, wherever such abetment may have
taken place, may be inquired of and determined in any place or district in which
that offence may be inquired of and determined, and by any Court which has
jurisdiction to try that offence, as though the previous abetment had been com
mitted at the same place at which tha’ivpffence was wholly or partly committed.
4

Abetment.

98

FIRST REPORT OF COMMISSIONERS APPOINTED TO CONSIDER THE

XVIII.
Abetment.
Provided, that such abetment may be inquired of and determined in any
district within which the abettor has done anything for abetting the commission
of that offence.
XIX.
Where any offence shall be committed on the boundary or boundaries of two
Offence committed
on boundary.
or more districts or divisions, or within the distance of 500 yards of any such
boundary or boundaries, or shall be begun in one district or division and
completed in another, every such offence may be inquired of and determined in
any of the said districts or divisions in the same manner as if it had been
actually and wholly committed therein.

During journey,
&c.

XX.
Where any offence shall be committed on any person or 011 or in respect of
any roperty in or upon any coach, cart, or other carriage, or upon any beast of
bur en employed in any journey, or shall be committed on any person or on
or in respect of any property on board any vessel employed on any voyage or
journey upon any navigable river, canal, or inland navigation, such offence may
be inquired of and determined in any district or division through any part
whereof such coach, cart, carriage, beast of burden, or vessel shall have passed

in the course of the journey or voyage during which such offence shall have
been committed, in the same manner as if it had been actually committed in
such district or division ; and in all cases where the side, middle, or other part
of any highway, or the side, bank, middle, or other part of any such river,

canal, or navigation, shall constitute the boundary of any two districts or
divisions, such offence may be inquired of and determined in either of the
said districts or divisions through or adjoining to or by the boundary of any
part whereof such coach, cart, carriage, beast of burden, or vessel shall have

passed in the course of the journey or voyage during which such offence shall
have been committed, in the same manner as if it had actually been com
mitted in such district or division.

Receiving, &c.
stolen property.

Unlawfully re
ceiving property.

XXI.
Whosoever shall fraudulently receive, or fraudulently have in possession, any
stolen property, knowing the same to be stolen property, may be prosecuted
and punished in any district. or place in which he shall have or shall have
had such stolen property in his possession, or in any district or place in which
any person by whose offence that property came to be stolen property may
be prosecuted and punished.
XXII.
Whosoever shall commit any offence by unlawfully receiving or having
in possession any moveable property, knowing the same to have been unlaw
fully taken, obtained, or converted, may be prosecuted and punished in any

district or place in which he shall have or shall have had such property in
his possession, or in any district or place in which any person who unlawfully
took, or obtained, or converted such property, may be prosecuted and punished
for any offence committed thereby.

Escape from lawful
custody under
sentence.

XXIII.
Any offender who shall escape from any custody in which he is lawfully
detained in pursuance of a sentence of a Court of Justice, or by virtue of a
commutation of such sentence, may be prosecuted and punished either in
the district where he shall be apprehended and retaken, or in the district in
which the said offence shall have been committed.
XXIV.

Returning from
transportation or
banishment.

Any offender who shall return from transportation or banishment, the term

of such transportation or banishment not having expired, and his punishment
not having been remitted, may be prosecuted and punished either in the district
or place where he shall be apprehended, or in that in which he was formerly
tried.
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XXV.
Any person who shall commit any offence by forgery, or by using as
genuine any document which he knows to be forged or falsiﬁed by forgery,
may be prosecuted and punished in any district or place in which he shall be
apprehended or be in custody, as if his off'ence had been actually committed
in that district or place.

Forgery.

XXVI.
In the preceding articles, and any other article of this Act, wherever the
district or other place or the Court in or before which any offence is to be

Deﬁnition of
certain terms.

inquired of and determined, or any offence is to be prosecuted and punished,

is mentioned, the term “ inquired of” shall be deemed to comprise every
preceeding preliminary to trial ; the term “ determined,” to comprise trial, and

every subsequent proceeding, including the punishment of the offender; and
the terms “prosecuted and punished,” to comprise every proceeding, whether
preliminary or subsequent to trial, or upon such trial; unless in any such case
there be something in the subject or context repugnant thereto.
XXVII.
The local jurisdiction of the magistrate of a zillah or district shall for the
purposes of this Act be deemed a district; and the local jurisdiction of a
moonsiff' or darogha of police be deemed a division; provided that nothing
herein contained shall be held as authorizing a police ofﬁcer, except under
the special authority of the magistrate, to inquire into any of the offences
described in the provisions of the Penal Code speciﬁed in Article LXXXII.

What is a district,
and what a
division.

The Moonsiﬁ' at present exercises only civil powers within his jurisdiction, the local limits
of which are the same as those of a police division. It has been proposed by the rules for
the establishment of' Criminal Courts of original jurisdiction, to invest the Moonsiﬂ' with
criminal powers also. By this plan every division will have its Civil and Criminal Court:7
as well as its staff of police];

XXVIII.
The local jurisdiction of the magistrates of Calcutta shall for the purposes
of this Act be deemed a district.

Calcutta a district.

CHAPTER III.
OF THE WARRANT AND ITS EXECUTION.

XXIX.
The warrant shall be in the name of the ofﬁcer who grants it.
XXX.
Every such warrant shall be in writing; shall be directed to some person
or persons by name or by ofﬁcial description (and in the latter case, either to
some particular ofﬁcer, or to all or some one or more of that class or description);
shall specify the person to be arrested by name or by such other description

\Varrant to bear
the name of

grantor.
Form of warrant.

as may be sufﬁcient to distinguish him; shall order that such person be arrested;

shall specify the authority before whom such person after arrest shall be taken;
shall state, as the cause of arrest, some offence committed or suspected to have

been committed in respect of which the magistrate or other ofﬁcer has juris
diction to issue such warrant; shall show the person who grants it to be a magis
trate or other ofﬁcer authorized to issue such warrant; shall state the time of

making it ; show the place where it is granted, either by statement in the
body or in the margin of the warrant; and be signed and sealed by the magis
trate or other ofﬁcer who grants it.
XXXI.
A warrant directed to several persons jointly and severally may be executed

Warrant to several

persons, jointly

by any one of them.

and severally.

N
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XXXII.
A warrant directed to several persons jointly, without words excluding
the execution by one or a part only of those mentioned, may be executed by
any one or by a part only of them.
XXXIII.
A warrant directed to a darogha of police or to a nazir may be executed
by any oﬂicer subordinate to such darogha or nazir respectively.
The “ Nazir" is an olticer on the establishment of the Magistrate’s Court. All processes
in cases not falling within the cognizance of the police are usually served through the
Nazir.

Oﬂieers issuing a
warrant may per

sonally super
intend its execu

tion.

XXXIV.
A magistrate or other oﬂicer authorized to issue a warrant or other cri
minal process may attend personally for the purpose of seeing that the same
be duly executed, and may adopt or direct any legal measures that may be
necessary for the due execution thereof.
This is the existing law of the Bengal Presidency.

Warrant directed
to a person not an

ofﬁcer of police
or nazir.

XXXV.
A warrant directed to any other person than an ofﬁcer of police or the
nazir of a Court is to be executed by that person ; provided nevertheless,
that any other person may, in the presence or out of the actual presence of one
authorized to execute a warrant, aid him in executing the same, if the person so
authorized be near at hand and acting in the execution of the warrant.
XXXVI.

Every person is bound to assist a magistrate or police ofﬁcer demanding
to assist in certain his aid in the taking of an offender, preventing a breach of the peace, the sup
08895.
pression of a riot, or the taking of the rioters.
All persons bound

Where a warrant

of a magistrate
must be executed.

XXXVII.
A warrant issued by any magistrate must be executed (unless it be specially
otherwise provided) within the jurisdiction of the magistrate from whom it
issued, or of the magistrate by whom it has been duly indorsed for execution.
XX XVIII.

Warrant indorsed
in another

jurisdiction.

In case any person against whom a Warrant shall be issued by any magis
trate shall escape, go into, reside, or be, or be supposed to be, in any place

out of the jurisdiction of the magistrate granting such warrant, the magis
trate of the place into or in which such person shall escape, go, reside, be, or
be supposed to be, shall indorse his name on such warrant, which shall be

a sufﬁcient authority to the person or persons bringing such warrant, and to
all other persons to whom such warrant was originally directed, to execute such
warrant within the jurisdiction of the magistrate who indorsed such warrant, and
to apprehend and carry such person before the magistrate who indorsed such
warrant, or before the magistrate of the district where the offence was com
mitted. In case such person be carried before the magistrate who indorsed
the warrant, and the offence with which he is charged is bailable in law, he shall

he proceeded with in the manner herein-after mentioned in Article CXXI. or
Article CLXXXII.

If the offence be not bailable, he shall be forwarded to

the magistrate of the district in which such offence was committed.

Warrant to be
indorsed may be

sent by post.

XXXIX.
Provided that it shall be competent to a magistrate issuing a warrant for the
arrest of a person out of his jurisdiction to direct the warrant to the magistrate
of the district in which such person is, or is supposed to be, and to transmit

the same by post.

On the receipt of the warrant by the magistrate to whom

it is directed, he shall indorse his name on such warrant, and enforce its

execution in the same manner as if the warrant had originally issued from,
himself. On such person being apprehended, and carried before the magistrate
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who indorsed the warrant, he shall be dealt with as provided in the last pre
ceding article.
The existing practice is for the magistrate before whom the information is laid to send,
by post, a proceeding to the magistrate in whose jurisdiction the party accused is, or is sup
posed to be, and to request him to issue the warrant of arrest.

The procedure recommended

in these rules requires, that in every case the process of arrest shall be issued by ttr
magistrate before whom the information has been laid.

XL.
If a person for whose apprehension a warrant has been granted by a magistrate under the provisions of Article XV. is suspected of an offence committed
in a different district, the magistrate granting the warrant shall, unless he is
authorized by any law to complete the inquiry himself, send the person arrested
to the magistrate of the district in which the offence was committed, or take
bail for his a pearance before such magistrate if the offence of which he is
suspected is bailable in law; and in all other instances the magistrate shall
report the case for the orders of the High Court.

Magistrate how ‘0
P1060049“ am“
:Zﬁgnhtlioiw;
offence committed
Opt 9f hisjuris
d‘cmn'

XLI.
If the warrant under Article XV. shall have been granted by a darogha, the Darogha how to
darogha shall send the person arrested to the magistrate, to whom such darogha ‘0 Proceed in such

is subordinate, unless the offence of which the person arrested is suspected shall “568'
have been committed in another division of the district in which the division of
the darogha who granted the warrant is Comprised; in such case the darogha
who granted the warrant shall‘ send the person arrested to the darogha of the
division in which such oﬂ'ence was commltted.
XLII..
A warrant issued by a police ofﬁcer must be executed (unless it be otherwise Where a warrant
specially provided) within the jurisdiction of the oiﬁcer who issued it.
°f “ P011“a °ﬂi°er
must be executed.

XLIII.
An arrest on a warrant for any of the offences speciﬁed in Schedule A. of this When a warrant

Code of Procedure as not bailable offences may be made on any day, and at 0f “"231 may be
any time of the day or night. It shall be at the discretion of the magistrate to exec“ '
direct that an arrest on a warrant in any other case may be made on any day,
and at any time of the day or night.
XLIV.
In making an arrest the oﬂicer or other person executing the warrant shall Warrant, how to
actually touch or conﬁne the body of the person to be arrested, unless there be be executed
a submission to the custody by words or actions.
XLV.
After arrest the prisoner shall not' be subjected to any more restraint than No unnecessary
such as may be necessary to prevent his escape.

restraint.

XLVI.
One executing or attempting to execute a warrant of arrest is bound to Notiﬁcation of
notify to the person against whom such warrant is directed, that he purposes to P“§P°s°ht° m

act under the authority of that warrant.

“n er t ewammt'

XLVII.
An ofﬁcer or other person executing a warrant of arrest must notify the Notiﬁcation of
substance of the warrant, and show the warrant, if sight of it he demanded.
substance or
warrant.

XLVIII.
If on a warrant being shown any person take hold of it, and illegally refuse Taking and re
to give it up to the ofﬁcer or other person authorized to execute it, such oﬂicer f‘ISing t0 give “P "
or other person may retake it by force, provided he use no greater degree 01 warn“
violence than is necessary for the purpose.
N2
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XLIX.
Resisting an en
deavour to arrest.

If, after notice by one authorized by warrant to arrest another of his intention
to arrest him, the person against whom such warrant is issued shall forcibly
resist the endeavour to arrest him, the

erson so authorized is bound to use

all such means as may be necessary to e ect an arrest and prevent escape.
L.
Breaking of outer
door or window.

Any person authorized by a warrant to arrest any person accused of any
offence for which a warrant may issue on complaint, may (in the presence of
two respectable witnesses) break open any outer door or window of a dwelling
house, whether that of the person accused or of any other person, in order to
execute such warrant, if, after notiﬁcation of his authority and purpose, and
demand of admittance duly made, he cannot otherwise obtain admittance.
The presence of witnesses is required by the existing laws of the Bengal Presidency. It
acts as a check upon the police in preventing an abuse of their powers, while at the same
time it upholds them in the due exercise of' such powers, by preventing unfounded accusa
tions against them.

LI.
Oﬂicer, &c. break
ing out to liberate
himself.

An oﬁicer or other person having lawfully entered a dwelling house for the
purpose of executing criminal process, or of arresting any person under any of
these articles, may lawfully break out of such house when it is necessary for his

own liberation; and any ofﬁcer may lawfully break any outer or inner door or
window of a dwelling house in order to liberate any ofﬁcer or other person who,
having entered for such purpose, is unlawfully detained within such dwelling
house.

LII.
Breaking of inner
door or window.

Breaking open a.
zenanak or female
apartment.

Any person authorized by a warrant to arrest any person accused of any
offence for which a warrant may issue on complaint, may (in the presence of
two respectable witnesses) break open any inner door or window of a dwelling
house, whether that of the erson accused or of any other person, in order to
execute such warrant, if, a ter notiﬁcation of his authority and purpose, and
demand of admittance duly made, he cannot otherwise obtain admittance.
LIII.
If information be received that a person accused of any offence for which
a warrant may issue on complaint, has concealed himself in a zenanah or
female apartment in the actua occupancy of women, the ofﬁcer or other person

employed to execute the warrant shall take such precautions as may be necessary
to prevent the escape of the accused, and shall endeavour to ascertain, by the
means of two respectable women unconnected with the family or with each
other, whether the person against whom the warrant has been issued be really
concealed in the zenanah; in which case, and if such person shall not deliver
himself up, the police ofﬁcer or other person authorized to execute the warrant
may, in the presence of two or more respectable residents of the place, break
open the zenanah, and execute the process intrusted to him, giving notice at
the same time to any women in the zenanah that they are at liberty to withdraw.
This is an existing rule called for by the circumstances of the country.

LIV.
Breaking of doors,
&c. for offences not
previously pro
vided for.

It shall be at the discretion of the magistrate to direct, in any particular case,
that a warrant of arrest shall be executed as provided in Articles L., LIL,

and LIII., for any other offence than the offences for which a warrant may issue
on complaint.
LV.

Party arrested to
be brought imme
diately to the
authority mention
ed in the warrant,

After arrest made, the ofﬁcer or other person executing the warrant shall,
without unnecessary delay, bring the person arrested to the magistrate or
other authority mentioned in the warrant.

REFORM OF THE JUDICIAL ESTABLISHMENTS, 866. OF INDIA.

103

LVI.
If, after arrest made, circumstances render it impracticable to bring the person
arrested immediately before the magistrate, the ofﬁcer or other person executing
the warrant shall detain the person arrested in custody in the meantime, and
bring him before the magistrate as soon as his doing so shall become reasonably
practicable.
LVII.
No ofﬁcer or other person, after the arrest of any suspected person, is to
offer to him any inducement, by threat or promise or otherwise, to make any
disclosure, but shall, when necessary, apprize him of the cause of arrest, and
leave him free to speak or keep silence; and no such ofﬁcer or other person
shall after such arrest prevent the person arrested, by any caution or otherwise,
from making any disclosure which he may be disposed to make of his own

or as soon as
practicable.

No threat, promise,
or caution, as to

disclosure by party
arrested.

free will.

CHAPTER IV.
Or ARREST WITHOUT WARRANT.
LVIII.
A police ofﬁcer or other person who sees any offence committed for which

Arrest on view.

a warrant may issue on comp aint, may, without warrant, arrest the offender.

LIX.
A police ofﬁcer may, without warrant, arrest of his own authority a person On complaint, or
against whom a reasonable complaint of an offence for which a warrant may ﬁnding with stolen
issue on complaint is made, or who may be found with stolen goods in his goods.
POSSCSSIOII.
LX.
A police ofﬁcer, or other person, may, without warrant, arrest a proclaimed
oﬁ‘ender, or a person against whom a hue and cry has been raised of his having
been concerned in a recent offence.

A proclaimed of
fender : hue and

cry.

For proclaimed offender see Article CXXII.

LXI.
If a person liable to arrest without warrant under the foregoing rules, shall A party liable to
enter into and conceal himself in a dwelling house, the person who might other arrest concealing
wise have arrested shall take such precautions as may be necessary to prevent himself.
the escape of the accused, and send immediate information to the magistrate
or darogha of police; but no house shall be broken into for the purpose of
arresting any person without a warrant.

LXII.
A police ofﬁcer may, of his own authority, interpose for the prevention of
a breach of the peace committed or attempted to be committed in his view;
and in the event of disobedience or resistance may, without warrant, arrest the
offender.
LXIII.
A police ofiicer may apprehend any person who obstructs him while in the
execution of his duty, and carry him before the magistrate, or before the head
oﬂicer of the police division.
LXIV.
It is not necessary to notify the cause of arrest where the person is in the
actual commission of any offence, or where fresh pursuit is made after any such
person, who, being disturbed, makes his escape.

N3

Breach of the

peace.

Obstruction of a
police oﬂicer in his
duty.

When it is not ne

cessary to notify
cause of arrest.
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LXV.
Party arrested to
be taken immedi
ately before the
proper authority.

A police ofﬁcer or other person, having arrested aHperson for an offence, is to
take or send him before the magistrate or the head 0 cer of the police division,
without unnecessary delay.
LXVI.

Arrest for an of
fence commited in
the presence of a
magistrate.

Where any offence is committed in the presence of any magistrate, he may by
word of mouth command any other person to arrest the offender, and may
thereupon commit him, or, at his discretion, where the offence is bailable, may

admit him to bail. I

CHAPTER V.
OF Escxrn AND RE-TAKING.

LXVII.
Person arresting
may retake on es
cape, and deal with
the party arrested
as on original
taking.

If a person lawfully arrested on a criminal information shall escape or be
rescued, it shall be lawful for the person from whose custody such prisoner so
escaped or was rescued to make fresh pursuit, and retake him in any place,
either within or without the jurisdiction where he was so in custody, and on
any day, and at any time of the day or night, and to deal with him as he might
have done on an original taking.
LXVIII.

May adopt the
same measures as
on original taking.

In order to retake any person, within the meaning of the last preceding
article, the person so making fresh pursuit as therein is mentioned may adopt
the same measures as he might have done on the original taking.

CHAPTER VI.
Or SEARCH WARRANT.

When grantable by
a magistrate.

LXIX.
Whenever a magistrate, having jurisdiction in respect of a supposed offence,
shall consider that the production of any thing or things will be essential to the
conduct of an inquiry into such offence, he may grant his warrant to search
for such thing or things, and it shall be lawful for the officer legally charged with
the execution of such warrant to search for such thing or things in any dwelling
or dwellings, place or places. In such case the magistrate shall, if he think
right, specify in his warrant the dwelling or dwellings, place or places, or part
or parts thereof, to which only the search ‘shall extend.
The rules of the Bengal Code in regard to search warrants are conﬁned to the search
for stolen property. The Articles of this chapter contain the substance of' those rules,
extended to the search for anything essential to the conduct of' an inquiry intoa criminal
offence.

How to be directed.

LXX.
The magistrate shall direct his warrant to the police darogha within whose
jurisdiction the dwelling or dwellings, place or places, required to be searched,
are situated, or to any other public and registered officer of police to whom
the magistrate may think ﬁt to commit the execution of that duty. A warrant
directed to a darogha may, in the event of the darogha not being able to
proceed in person, be executed by any officer subordinate to such darogha, above

the rank of burkundaz.
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LXXI.
A magistrate may require the magistrate of another district to issue a search
warrant in any case in which he may issue such warrant himself.
LXXII.

When a magistrate
may require a ma
gistrate of another
district to issue a
search warrant.

In cases of emergency, a magistrate may grant his warrant for the search When a magistrate
may grant a search
of any thing or things concealed, or supposed to be concealed, in a dwelling warrant
out of his
or dwellings, place or places, out of his jurisdiction, the production of such jurisdiction,
thing or things being essential to the conduct of an inquiry into an offence
committed within his jurisdiction. When a magistrate grants a warrant under
this article, he shall inform the magistrate of the district in which the dwelling
or dwellings, place or places, to be searched, are Situated.
The power conferred by this rule is to be exercised only in cases of emergency. The
possession of such a power by the magistracy will, it is believed, be found to conduce mate
rially to the ends of justice, in a country in which the jurisdictions of magistrates are very
extensive, those ofﬁcers themselves widely separated from each other, and the facilities
for removing stolen property very great.

LXXIII.
Whenever a darogha shall consider that the production of any thing or things
will be essential to the conduct of an inquiry into any offence which he is
authorized to inquire into, he may grant his warrant to search for such thing
or things in any dwelling or dwellings, place or places, within his division,

Search warrant
when grantable by
a darogha.

which shall be speciﬁed in his warrant; and it shall be lawful for the ofﬁcer

le ally charged with the execution of such warrant to search for such thing or
things in such dwelling or dwellings, place or places.
LXXIV.
The darogha shall, if practicable, conduct the search in person; but if unable

to proceed in person, shall direct his warrant to any police ofﬁcer of his division

How to be execu

ted.

above the rank of burkundaz.

LXXV.
A darogha may require the darogha of another division, whether subject to
the same magistrate as himself or to the magistrate of any other district, to
issue a search warrant in any case in which he may issue such warrant himself.
LXXVI.
The darogha, when not specially instructed by the magistrate, shall transmit
all representations made to him regarding the receipt or concealment of any
thing or things the production of which is essential to the conduct of an inquiry
into an offence, at or before the time when he proceeds to the search, for the

When a darogha
may require a da
rogha of another
division to issue a
search warrant.
Remesentations
regardinganything
or which search is
to be made to be
sent to magistrate.

information of the magistrate, and for any orders which he may deem it
necessary to issue on the subject.
LXXVII.
The search shall be made in the daytime, except in cases of great emergency,

and where the information is positive, and not on suspicion only, when it may
be made either in the daytime, or in the night-time.

When the search is
to be made.

‘ LXXVIII.
If the door be shut, the person charged with the execution of the warrant Breaking of door.
may proceed to break open the door, if, after notiﬁcation of his authority and
purpose, and demand of admittance duly made, he cannot otherwise obtain
admittance.
LXXIX.
If the place ordered to be searched is a zenanah or female apartment in the
actual occu ancy of women, the officer charged with the execution of the
warrant sh give notice to any women in the zenanah that they are at liberty to
N 4

Breaking of a
zenanah or female
apartment.
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withdraw; and, after giving such notice, and allowing a reasonable time
for the women to withdraw, such ofﬁcer may enter the zenanah for the purpose
of completing the search, using at the same time every precaution consistent
with these provisions for preventing the clandestine removal of property.
See note Article LIII.

LXXX.
Search to be inade
The search is to be made in the presence of three or more respectable inha
mf‘e Pregame °f bitants of the place in which the dwelling or dwellings, place or places searched,
of the may be situated, and such persons shall subscribe their names to the report
place searched may made to the magistrate; and the occupant of the house, or owner of the house,

attend-

or some person in his behalf, shall in every instance be permitted to attend during
the search.

LXXXI.
Property, &c.to_be
All property which is claimed as having been stolen, as well as all property
Bent t° the magls' suspected to have been stolen, found on persons accused of robbery or theft,
trm'
or which is seized by police ofﬁcers under suspicious circumstances, as also any
thing the production of which is essential to the conduct of an inquiry into an
offence, shall be forwarded without delay, together with a despatch, to the
magistrate. A copy of the despatch being registered, the original is to be given
to the ofﬁcer charged with the conveyance of the property, to be delivered to
the nazir, or other proper ofﬁcer, on his arrival at the station of the magistrate.
The term “despatch” is of frequent use in the police regulations of the Bengal
code, and being generally understood through the technical term by which it is translated
into the native languages, has been retained in this Code of Procedure.

CHAPTER VII.
PRELIMINARY INQUIRY BY THE Ponce,

LXXXII.
()ﬁ'encesintowhicll
A darogha of police shall not inquire into any of the following offences
the police ofﬁcers punishable under the Penal Code, unless specially authorized by the magistrate
“1?? n“ mq‘l‘re
thhout special

authmitY-

to do so viz. :—
’

Offences under Chap. VIII., provided that it shall be competent to a
darogha to apprehend and send to the magistrate any person who may be
found in his division in the commission of the offence punishable under
clause 150.
Offences under Chap. IX., except the offences unishable under clauses 164,
166, 168, 171, 173, 175, and 182; provide

that it shall be competent

to a darogha to inquire into any offence under Chap. IX., committed
in contempt of his own authority.
Offences under Chap. X., except the offences punishable under clauses 201,
203, 204, and 205.
Offences under Chap. XI., clauses 211, 216, 225, 226, 227, and 228.

Offences under Chap. XIII.
Offences under Chap. XIV., except the offences punishable under clauses

257, 265, 267, 269, 270, and 273.
Offences
Offences
Offences
Offences

under Chap. XV.
under Chap. XVI.
under Chap. XVII.
under Chap. XVIII, clauses 312, 313, 318, 325, 332, 333, 334,

335, 336, 337, 342, 347, 348, 350, 351, 352, and 358.
Offences under Chap. XIX., clauses 369, 370, 373, 374, 384, 385, 387, 388,

394, 395, 396, 397, 398, 400, 401, 402, 403, 404, 405, 406, and 425.

Offences under Chap. XX., clauses 453 and 454.
Offences under Chap. XXI.
Offences under Chap. XXII.
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XXIII.
XXIV.
XXV.
XXVI.

LXX XIII.
Upon complaint duly made before a darogha of police having jurisdiction When the darogha
in the case, against any person for committing any offence, other than the may issue hlswar‘
offences described in the provisions of the Penal Code speciﬁed in the last pre- “mt'
ceding article, and which offence is punishable under the Penal Code with
imprisonment for a period exceeding six months, it shall be lawful for the
darogha to issue his warrant to apprehend such person, and to cause him to

be brought before such darogha.
LXXXIV.
Provided, that in all cases it shall be lawful for such darogha before whom May issue sum

such a complaint is made, instead of issuing his warrant in the ﬁrst instance “1°“Sinstead°f
to apprehend the person so complained against, to issue his summons, recording warrant
his reason for so issuing his summons, directed to such person, requiring
him to appear before such darogha.
LX XXV.
Upon a complaint duly made before a darogha of police having jurisdiction When darogha
in the case, against any person for committing any offence into which he is shallissue Bum
authorized to inquire, and which is punishable with imprisonment for a period m°ns'
not exceeding six months, the darogha shall issue his summons to such person,
requiring him to appear before such darogha.
LXXXVI.
In the event of its appearing to the darogha that for any special reason the When the darogha
issue of process for causing the attendance of the accused should he stayed until may my issue of
the case be reported for the orders of the magistrate, such report shall be Pmces‘
made without delay, and the issue of process against the accused in the meantime
suspended. On the receipt of the darogha’s report, it shall be at the discretion
of the magistrate, if he is of opinion that there are grounds for proceeding
with the case, to direct the darogha to proceed with it, or to proceed with

it as if the complaint had been made before himself.
LXXXVII.
Upon the issue of process for causing the attendance of the accused, the darogha Witnesses to be
shall at the same time issue summonses for the attendance of any persons who “Hammad
appear from the statement of the person making the complaint to be acquainted
with the facts and circumstances of the case.
LXXXVIII.
Nothing contained in the foregoing articles shall be construed to prevent a Darogha may pro

darogha from proceeding in person, or deputing a ﬁt person from among the ofﬁcers ceed in P611011, 01‘

acting under him, to ascertain on the spot the facts and circumstances of any deffute a‘.‘ Mﬁcer
-

.

-

-

-

-

to investigate.

case into which he is authorized to inquire.
LXXXIX.
It shall be lawful for the darogha or other police officer to pursue persons Police may pursue
accused of the offences referred to in Article LXXXIII. into the jurisdiction of Pﬁ'éndFrﬁintWther
other daroghas, whether subject to the same magistrate as himself or to the Jur‘Sd‘cmns'
magistrate of any other district.
XC.
The examination of witnesses by the police shall be taken in the presence of Examination of
the darogha, or, in the event of his absence, in the presence of any officer above Witnesses
the rank of burkundaz, and the substance of any material information obtained
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from them shall be reduced to writing, not in the form of question and
answer, but in that of a brief narrative, which shall be signed by the person

deposing, and transmitted to the magistrate, as herein-after provided, under the
signature of the police oﬂicer by whom the inquiry may have been made.

Police ofﬁcers not
to examine the
accused.

Inquiry by the
police.

XCI.
It shall not be competent to a darogha or other police ofﬁcer to examine a
person accused of a criminal offence, or to reduce to writing any admission
or confession of guilt which he may propose to make.
XCII.
The darogha, or other police ofﬁcer, shall complete the inquiry with as little
delay as possible, and if the darogha himself have made the inquiry, he shall
forward the accused to the magistrate, under the custody of one or more bur
kundazes, provided the evidence is such as to warrant that course, and the
offence be not bailable, and shall bind over the prosecutor and witnesses to

appear on or before a. ﬁxed day before the magistrate of the district. If a
subordinate police ofﬁcer have made the inquiry, he shall submit his procedings
to the darogha, who shall then proceed as if he had made the inquiry himself.
The last clause of this article is an addition to the existing rules. The object of it is to
bring the acts of the subordinate ofﬁcers under the immediate notice of the head police
officer of the division, and to charge the latter with the responsibility of forwarding arrested
parties to the mgistrate.

Accused not to be

XCIII.
Provided, that it shall not be lawful for the darogha or other police ofﬁcer

detained by the

to detain the accused in custody, without the special orders of the magistrate,

police beyond 48

for a longer period than forty-eight hours; and provided also, that it shall be
competent for a darogha or other police oﬂicer, on his being satisﬁed that
there are grounds for believing that the accusation is well founded, to forward
the accused to the magistrate at any period of the inquiry before the expira
tion of forty-eight hours from the apprehension of the accused. The darogha
shall forward with the accused a short despatch stating the offence for which
the accused has been arrested.

hours, without spe
cial authority.

Darogha how to
proceed in cases of
deﬁcient evidence.

Proceedings of the
darogha, of what
to consist.

XCIV.
If it shall appear to the darogha that there is not sufﬁcient evidence to
warrant the transmission of the accused to the magistrate, he shall release
the accused on bail, or on his own recognizance, to appear when required, and
submit his proceedings for the orders of the magistrate.
XCV.
In all cases, in submitting his proceedings to the magistrate, the darogha shall
forward the statement of the person complaining and the depositions of the wit
nesses, with a brief report of the names of the parties, the nature of the com~
plaint, and the names of the witnesses, without any recapitulation of evidence

or expression of opinion as to the guilt of the accused, together with any
weapon or property which it may be necessary to produce before the magis
trate. The darogha shall further state whether he has forwarded the accused
in custody, or released him on bail, or on his own recognizance.
Much has recently been done towards the improvement of the mode of recording the .pro
ceedings of the police in the investigation of criminal cases. Much, however, still remains
to ac done. The unnecessarily voluminous mass of papers frequently sent by a darogha to
a magistrate may be greatly reduced by a careful supervision, and by enforcing a strict
adherence to the rules laid down for the guidance of the police. The report of the darogha,
which is not evidence in the case, may safely be limited to the particulars noted in this
article.

XCVI.
Bail.

Persons accused of the commission of any of the offences entered in the third
column of Schedule A. as not bailable, shall not be admitted to bail, provided

that there appear reasonable grounds for believing that such persons have been

amount on THE JUDICIAL ns'rsnusnmnn'rs, &c. or INDIA.

109

guilty of the offence imputed to them; but in all cases of persons accused of
any other offences, if sufﬁcient bail be tendered for appearance before the
magistrate, the darogha shall accept such bail, and immediately release the party
apprehended.
XC VII.
In cases of manifest necessity, when the darogha may be apprehensive of When security for

danger to the public peace by the enlargement of a person arrested for rioting keeping “3° Pemce
or other bailable offence, without security being taken for his peaceable conduct, to be req'med'
the person so arrested shall be required, in addition to the bail for his appear
ance, to furnish security for keeping the peace; and the surety or sureties shall
execute a recognizance in an amount to be regulated by the circumstances of
the ease and the condition of the person executin the same.

furnishing the required security, the accused sha
to the magistrate.

In default of his

be forwarded under custody

XCVIII.
The ofﬁcers of police shall report to the magistrate the cases of all persons Police to reportall
apprehended within their respective jurisdictions, whether such persons may have aPPPQIWIISi°ns
been admitted to bail or otherwise; and no person who has been apprehended
shall be discharged, except on bail, or on his own recognizance, or under the

special order of the magistrate.
XCIX.
The bail to be taken for appearance before the magistrate, in pursuance of Bail not to be ex
Article XCVI. shall not be excessive; and the surety or sureties shall bind cessire- Terms of

himself or themselves under a speciﬁc penalty to produce the defendant before Secumy'
the magistrate on or before a ﬁxed day, to answer the complaint.
C.
Prosecutors and witnesses, whose attendance may be necessary at the Criminal Prosecutors and

Courts, shall execute recognizances before the police ofﬁcers, to appear before witnesses t9 exe
the magistrate on a speciﬁc day, which shall be the day whereon the accused an" l'ecoggl?““°e
may be bound to appear, if he shall have been admitted to bail, or on the day theagpéaigtrige
on which he may be expected to arrive at the magistrate’s place of residence,
if he is to be forwarded thither under custody. The police ofﬁcer in whose
presence the recognizance may be executed shall forward it with his report to
the magistrate, and shall deliver to the prosecutor or Witness a despatch, which

the prosecutor or witness shall be required to deliver in person to the magistrate
or the nazir of his court, unaccompanied by any ofﬁcer of police.
CI.
The police ofﬁcers shall not subject witnesses to any restraint or unnecessary Witnesses not to

inconvenience, nor require them to give any other security for their appearance subj_ected to re
than their own recognizances; but if any witness shall refuse to attend, or to “Pamt' Recgsa'“
execute the recognizance directed in the last receding article, it shall be
c:s_
competent to the darogha to forward such Witness under custody to the tody.
magistrate.
CH.
The powers to be exercised by the darogha under the foregoing rules shall By whom the
be exercised, in the event of his absence or illness, by the head police ofﬁcer Powers of the da—

present at the police station above the rank of burkundaz.

Zoxgeggislgglgnbﬁis
absence or illness.

CIII.
All processes in criminal cases cognizable by the police ofﬁcers shall be served _Service of process
by the burkundazes at the police station, without any charge to the parties or “allied by the
witnesses.

po ce.
02
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CIV.
Penalty for taking
unauthorized cog
nizance of offences.
Magistrate may
direct investiga
tion at his discre
tion.

The police ofﬁcers are strictly prohibited, on pain of dismissal from. ofﬁce,
from taking cognizance of any of the offences described in the provisions of
the Penal Code speciﬁed in Article LXXXII., except under the special orders of
the magistrate. But it shall be at the discretion of the magistrate to issue
such orders to the oﬁicers of police, in regard to the investigation of criminal
cases, as he shall think proper, and such ofﬁcer shall be bound to obey the orders
of the magistrate.
CV.

How darogha is to
proceed in regard
to cases triable
by the Subordinate
Criminal Courts.

When a Subordinate Criminal Court has been authorized to receive cases
coming within its jurisdiction on the report of a police ofﬁcer, the darogha shall
forward the accused and submit his proceedings to such court. and shall bind
over the prosecutor and witnesses to appear before the same.
CVI.

Rules relating to
the police not to
apply to Calcutta.

The foregoing rules, from Article LXXXII. inclusive, shall not be held to

apply to the town of Calcutta.

The police in the provinces of Bengal are armed with very extensive powers. They are
prohibited from inquiring into cases of a petty nature, but complaints in cases of the more
serious offences are usually laid before the police darogha, who is authorized to examine the
complainant, to issue process of arrest, to summon witnesses, to examine the accused, and to
forward the case to the magistrate, or submit a report of his proceedings, according as the
evidence may, in his judgment, warrant the one or the other course.

The evidence taken by

the Parliamentary Committees on Indian Affairs during the sessions of 1852 and 1853, and
other papers which have been brought to our notice, abundantly show that the powers of the
police are often abused for purposes of extortion and oppression; and we have considered
whether the powers now exercised by the police might not be greatly abridged. We have
arrived at the conclusion, that considering the extensive jurisdiction of the magistrates, the
facilities which exist for the escape of parties concerned in serious crimes, and the necessity
for the immediate adoption in many cases of the most prompt and energetic measures, it is
requisite to arm the police with some such powers as they now possess; and we have accor
dingly adopted many of the provisions of the Bengal Code on this head.
In one material point we propose a change in the duties of the police. By the existing
law, the darogha or other police ofﬁcer presiding at an inquiry into a crime committed
within his division is required, upon the apprehension of the accused, to “ question him fully
“ regarding the whole of the circumstances of the case, and the persons concerned in the com
“ mission of the crime, and, if any property may have been stolen or plundered, the person
“ in possession of such property, or the place where it has been deposited. In the event of
“ the accused making free and voluntary confession, it is to be immediately written down.”
Then follow other provisions for preventing any species of compulsion or maltreatment, with
a view to extort a. confession or procure information.

But we are informed, and this informa

tion is corroborated by the evidence we have examined, that, in spite of this qualiﬁcation as
to the character of the confession, confessions are frequently extorted or fabricated. A
police ofﬁcer, on receiving intimation ofthe occurrence of a dacoity or other offence of a serious
character, failing to discover the perpetrators of the offence, often endeavours to secure himself
against any charge of supineness or neglect, by getting up a case. against parties whose
circumstances or characters are such as are likely to obtain credit for an accusation of the
kind against them. This is not unfrequeutly done, by extorting or fabricating false confessions;
and when this step is once taken there is of course impunity for the real offenders, and a great
encouragement to crime. The darogha is henceforth committed to the direction he has given
to the case ; and it is his object to prevent a discovery of the truth, and the apprehension of
the guilty parties, who, as far as the police are concerned, are now perfectly safe. We are
persuaded that any provisions to correct the exercise of this power by the police will be futile;
and we accordingly propose to remedy the evil, as far as possible, by the adoption of a rule
prohibiting any examination whatever of an accused party by the police, the result of which is
to constitute a written document. This of course will not prevent a police officer from
receiving any information which any one may voluntarily offer to him; but the police will not
be permitted to put upon record any statement made by a party accused of an offence.
it will be seen that we do not propose to extend to Calcutta the rules for regulating preli
minary inquiries by the mofussil police. The police of Calcutta do not exercise any judicial
functions; and, as the magistrates there are always at hand, the same necessity for investing the
police of Calcutta with such powers does not exist as in the case of the police in the more ex

tensive jurisdictions of the mofussil.
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CHAPTER VIII.
OF CONTEMPTS AND DISOBEDIENCE OF ORDERS.

CVII.
Any Judge, or Court of Justice, or Magistrate shall be competent to take
cognizance of offences falling under Clause 149 of the Penal Code, committed
by inferior public servants attached to their ofﬁces, and to punish the persons
committing them as therein authorized.

Disobedience of
orders, &c. under

Clause l49 of the
Penal Code, how
punishable.

The offence is that ot'a public servant knowingly disobeying a lawful order of his ofﬁcial
superior, or insulting him, or neglecting his duty.

CVIII.
When any such offence as is described in Clause 197 of' the Penal Code is Contempt of Court

committed in contempt of the lawful authority of a Judge or Court of Justice.
or of a Magistrate, or any ofﬁcer vested with the powers of a Magistrate,
acting as such in any stage of a judicial proceeding, it shall be competent to
such Judge, 0r Court, or Magistrate to punish the same as for a contempt of'
Court, and to adjudge the offender to punishment as authorized by the said
clause.

under Clause 197.

The offence is that of' insulting or interrupting a Court of Justice,v

CIX.
When any of the offences described in Chapter IX. of the Penal Code is
committed in contempt of the lawful authority of a Judge or Court of Justice,
or of a Magistrate, or any ofﬁcer vested with the powers of a Magistrate, acting
as such in any stage of a judicial proceeding, it shall be competent to such Judge,
or Court, or Magistrate to punish the same as for a contempt of Court, and
to adjudge the offender to punishment as authorized by the clause applicable
thereto.

Contempt of lawful
authority under
Chapter IX.

Chapter IX. of the Penal Code is entitled “Contempts of the lawful Authority of Public
Servants.” The rules of this Chapter of the Code of Procedure are conﬁned to Judges, Courts
of Justice, and Magistrates; the provisions of' Clause 149 and of Chapter IX. of the Penal
Code are more general ; but it has been considered expedient to leave to the Government of
India the extension of' these or similar rules to other public servants.

CX.
Provided that no Magistrate or Judge of a Subordinate Criminal Court shall
exceed his ordinary powers of' punishment in ﬁxing the measure of punishment
for any of the oﬁ'ences referred to in the three last preceding articles ; and pro
vided also, that where a person has been sentenced to punishment under the
provisions of the last preceding article, for refusing or omitting to do anything
which he was required to do, it shall be competent to the Judge, Court of Justice,
or Magistrate, to remit the punishment, on the submission of the offender to the
order or requisition of such Judge, Court of Justice, or Magistrate.

Ordinary powers of
punishment not to
be exceeded. Pun
ishment may be
remitted on sub
mission of' the
offender.

CHAPTER IX.
CRIMINAL Cameras BY THE Anvocarn GENERAL.

CXI.
It shall be competent to the Advocate General, at his discretion, to ﬁle a
criminal charge for any offence, in any criminal court; also to Withdraw such
charge, and to ﬁle another.
0 3

Advocate General
may file criminal
c larges.
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CXII.
To follow the rules
The rules relating to the description of the offence in the case of charges by
relaungmcmrg“ the Magistrate shall be applicable to criminal charges ﬁled by the Advocate
General.

The oﬂice of Advocate General, it is assumed, will be retained. The Advocate General is now
authorized to exhibit to the Supreme Court criminal informations for breach of the revenue laws,
and to ﬁle informations ez-qﬂ‘icio for misdemeanors committed by British subjects more than
one hundred miles from the Presidency. We propose to extend the power of the Advocate
General, by allowing him to ﬁle a criminal information in any criminal Court, whether at
Calcutta or in the provinces.
In proposing this extension of the powers of the Advocate General in regard to public
prosecutions, we contemplate the. appointment, at no distant interval, of a public prosecutor,
with deputies, entitled to prosecute for all crimes committed within the limits of the general
jurisdiction of the High Court, of whatever magnitude and before whatever Court, and
required by virtue of his ofﬁce to superintend all prosecutions for offences triable by the
High Court or the Session Court, from the commencement of the preliminary investigation
to the close of the trial. We believe that incalculable beneﬁt would accrue from the appoint
ment of such an oﬂicer. It would tend to prevent unfounded prosecutions and collusion
of the prosecutor with the accused ;-it would produce improvement in the proceedings of the
magistrates, which would then be open to the inspection and subject to the advice and control
of an ofﬁcer of great experience, mature judgment, and public responsibility, and thus obviate
no inconsiderable portion of the evils now alleged to arise from the appointment of young
men to the magistracy ;-—it would secure regularity and uniformity in the mode of conducting
criminal trials;-—and it would greatly relieve parties attending as witnesses in the cases of
offences triable exclusively by the superior Courts. The appointment of a public prosecutor
would enable the government to exercise very extensively the power given to it by Article XIX.
of the rules relating to the “ Criminal Courts of Original Jurisdiction,” to invest any subordinate
Court with power to conduct the preliminary inquiry into cases triable by the Session Courts.
'

The cases might then be carried to, and the witnesses required to attend at, the nearest

Court, and the proceedings be submitted to the public prosecutor, for his decision as to the pro
priety of putting the accused upon his trial, instead of the witnesses being sent to the Court of

the magistrate, which may be a distance of any number of miles, from one to thirty or more,
there to remain until the inquiry is completed and the trial concluded, or to return home
when no longer required by the magistrate, and be liable to be immediately summoned to

attend the Session Court. It is possible that in making such an appointment as that suggested
some diﬂiculty may be experienced in drawing the line between the functions of the public
prosecutor and those of the magistrate, so as not to interfere with or weaken the powers of
the latter as an ofﬁcer of police.
We, however, entertain little doubt that such an ofﬁcer
might be appointed, and invested with the necessary powers, in such a manner as would be

free from all reasonable objection.

It would be premature to enter into details upon this point

until the recommendation has been considered by the proper authorities.

CHAPTER X.
Pnosacu'rrons IN CERTAIN Cases.

CXIII.
Prosecutions for

Charges of offences punishable under Chapters V., VI., XI., and XVI. of the

certain offences
Penal Code shall not be entertained by any Court unless the prosecution be
2"; "° 1:; "15“?th instituted by order of, or under authority from, the Governor General in Council,
rgylgil- 8032:“? or by order of, or under authority from, a public officer empowered by the
ment, or of, duly Governor General in Council to direct or authorize such prosecution, or unless

empowered oﬂicer. instituted by the Advocate General.
The offences are as follow :—
Chapter
V. Offences against the state;
,,
VI. Oﬁ‘ences relating to the army and navy;
XI. Offences relating to the revenue;
U

XVI. Illegal entrance and residence into the territories of the East India Company.
9!

CXIV.
Prosecution for
In cases of contem t of the lawful authority of public servants, and other
certain Offences
offences against public servants, as such, described in Chapter IX. of the
:th‘lagcgggtlerciﬁ Penal Code, except the offence described in Clause 186, prosecutions shall
not“, beinstituted not be instituted in the Criminal Courts but with the sanction of the public

but with the sanc- servants concerned, except when they are inferior ministerial servants, in which
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case the prosecution shall not be instituted but with the sanction of their ofﬁcial

tion of the public

superiors.

servants con

cerned.

CXV.
In cases of offences against public justice, described in Clauses 190, 191, For certain
under
192, 193, 194, 195, 196, and 197 of Chapter X. of the Penal Code, prosecu offences
Chapter X. of the
tions shall not be instituted in the Criminal Courts but with the sanction of the Penal Code, but

Court of Justice, Judge, or Magistrate, before which or whom, or against which

with the sanction

or whom, such offence was committed.

of the authority
before which the

CXVI.
When a Court of Justice, Judge, or Magistrate is of opinion that there is
sufﬁcient ground for bringing any person to trial on a charge of any of the

the offence was
committed.

Mode of proceed
ing in cases men

tioned in the two
offences referred to in the last two preceding articles, the Court, or Judge, or last
preceding

Magistrate, after making such preliminary inquiry as may be necessary, may
send the case for investigation to the Magistrate, who shall proceed to inquire
into the case, and pass such orders theron as he may deem proper: Provided,

articles.

that it shall be competent to the High Court or a Court of Session to charge

a person for any such offence committed before it, or under its own cognizance,
and to try such person upon its own charge.

There are special rules in the Bengal code for bringing before the Sessions Court
persons accused of perjury, and subornation of perjury, and forgery, to which, and to certain
other offences against public justice, the provisions of Article CXV. refer.
In cases of perjury before the civil courts, whether before a zillah or city court, or a
subordinate court, it has been ruled that, under the existing law, the commitment must
be made by the civil, that is, the zillah judge, and that the case cannot be tried by him
in his capacity of sessions judge. but must be bi'ought before some other judge. When per
jury is committed before the Sudder Court the party may be brought to trial upon the
order of that court. In perjuries committed before a session judge he may direct the
magistrate to commit the party, and may try him upon the magistrates’ commitment. The
magistrates, however, are not competent to entertain charges of perjury in respect of pro
ceedings had in a civil or criminal court without the direction or sanction of such court.
The law relating to perjury was for many years constructively applied to cases of
forgery of documents exhibited in civil and criminal cases; but the principle of prohibiting
the magistrates from entertaining charges of perjury, except under the sanction of the court
in which such perjury was committed, has been extended positively to cases of forgery by
an Act of the Indian legislature, passed in the year 1848.
The same principle pervades the law applicable to cases of perjury in all the Presidencies
of India, and its recent extension by the legislature to cases of forgery shows the opinion
of the government as to the necessity of its retention. The rule, therefore, has been
retained as one called for by the circumstances of the country. The appointment of a
public prosecutor intrusted with the general supervision of all prosecutions in the Superior
Criminal Courts would admit of the repeal of the existing law on the subject, and transfer
to less objectionable hands than those of the Courts of Justice the preferring of criminal
charges.

It is proposed by a subsequent rule (Article CCLXXXVII.) to empower session judges
to try persons committed by themselves on the civil side of the court.

The principle of the existing rules has been extended by us to the offences punishable under
Chapter IX. of the Penal Code, in regard to which the judicial authorities may take one of
two courses, viz.: sending them for trial to the magistrate, or punishing them under the
provisions of Article CIX.

CHAPTER XI.
OF PRELIMINARY INQUIRY BY THE MAGISTRATE IN CASES TRIABLE BY THE HIGH
CoURT OB SESSION COURT.

Complaint and issuing qurocessjbr causing the Attendance If the Accused.
CXVII.
_ In all cases where a complaint shall be made before a magistrate having
jurisdiction in the case that any person has committed, or is suspected
to have committed, any of the offences speciﬁed in Schedule A. as triable exclu
sively by the High Court or Court 06 Session, or which in the opinion of the
4

Magistrate may
issue his warrant.
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magistrate, is one that ought to be tried by the High Court or Court of Session,
it shall be lawful for such magistrate to issue hlS warrant to apprehend such per
May issue a sum
mons instead of a
warrant.

In what cases he is

to proceed as if the
case had been tri

able by himself.

son; provided always, that in all cases It shall be lawful for the magistrate to
whom such complaint shall be made, if he shall so think ﬁt, instead of issuing

in the ﬁrst instance his warrant to apprehend the person so complained against, to
issue his summons requiring him to appear to answer to such complaint; provided
also, that in any case which is triable excluswely by the High Court or Court of
Session under the provisions of Clauses 3, 4, and 5 of Article X. of the rules

relating to the “ Criminal Courts of Original Jurisdiction,” the magistrate shall
proceed in the same manner as if the case had been triable by himself.
The rules in Articles CXVII. to CXXVI. inclusive will apply to cases before the magistrates
of Calcutta; they may also apply to cases brought before the magistrates in the Mofussil
by complaint preferred directly to themselves, instead of to the local police.

At Article

()XXVII. commence the rules common to all cases triable by the Superior Courts, how
soever brought before the magistrates. The proviso in the latter part of the foregoing
Article refers to cases of offences charged against certain public servants, who, from their
position, should, we think, be sent for trial before the High Court or Court of Session, but
who ought not, on that account, to be deprived of their privilege of being brought before the
magistrate by a summons instead of a warrant.

CXVIII.
Postponement of

issue of process.

If the magistrate see cause to distrust the truth of the complaint, he may
postpone the issuing of process for causing the attendance of the accused, and
direct a previous inquiry to be made into the complaint, either by means of the
local police oﬂicers, or in such other mode as he shall judge most proper, for the

purpose of ascertaining the truth or falsehood of the complainant’s allegations.
If the result of the inquiry induces the magistrate to believe the charge well
May dismiss the
complaint.

Magistrate may
direct bail to be
taken.

Magistrate may
dispense with the
personal attend
ance of the ac
eused.

Arrest on warrant

indorsed by a
magistrate of an
other district.

founded, and the offence be of the nature described in Article CXVII., he shall
issue his warrant or summons as therein directed; provided, that nothing herein

contained shall prevent the magistrate from at once dismissing the complaint,
if in his judgment there be no sufﬁcient ground for proceeding with it.
CXIX.
It shall be at the discretion of the magistrate in issuing his warrant for
the arrest of any party against whom a complaint has been made, to direct that
if such party be willing and ready to give bail in a sum to be ﬁxed by the
magistrate for his appearance before the magistrate on a speciﬁed day to answer
the complaint, the oﬂicer to whom the warrant is directed shall accept such bail,
and shall release the party from custody. in the event of bail being given, the
oﬁicer shall forward the recognizance to the magistrate.
CXX.
The magistrate may, if he sees sufﬁcient cause, dispense with the personal
attendance of the party complained against, and permit him to appear by an
agent duly authorized to act in his behalf.

In such case, however, it shall

be at the discretion of the magistrate, at any stage of the proceedings, to
direct the personal attendance of such party.
C XXI.
Where any such person as is mentioned in Article XXXVIII. or Article
XXXIX. shall be apprehended out of the jurisdiction of the magistrate granting
the warrant against him, and carried before the magistrate who indorsed such
warrant, the magistrate before whom such person shall be brought, in case the
offence for which such person shall be apprehended shall be bailable in law,
and
such person
shall be
and ready
to give
for hisshalil
a pearance
a
speciﬁed
date before
thewilling
magistrate
granting
the bail
warrant,
take bailon of
such person for his appearance before the magistrate granting the warrant, release
the person from custody, and forward the recognizance to the magistrate
granting the warrant.

Proclamation for
an absconding
party.

CXXII.
If any person accused of an offence absconds or conceals himself, so that
upon a process issued against him by a magistrate he cannot be found, the
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magistrate shall, on proof thereof, cause a written proclamation requiring the
absent party to appear to answer the complaint within a ﬁxed period, not less than
one month, to be publicly read and proclaimed by beat of drum, and shall cause
such proclamation to be afﬁxed in some conspicuous part of his Court, as well
on the entrance door of the house in which the party has usually dwelt, or some
conspicuous place in the town or village in which he has usually resided. In
case the party does not appear, and deliver himself up within the period ﬁxed,
it shall be lawful for the magistrate, on receiving the return of the proper
ofﬁcer to this effect, and on proof of the publication of the proclamation in the
manner above provided, to order the attachment of any moveable or immoveable

property held within his jurisdiction by the party absconding or concealing
himself. The attachment under this Article shall, if the property ordered to Attachment of
be attached be land paying revenue to Government, be made through the col- PP°PertY
lector of the district in which the land is situate ; and in all other cases either

by actual seizure by an officer of the Magistrate’s Court, or by the appointment
of a manager and receiver, or by an order prohibiting the payment of rents to
the absent party, as the Magistrate shall deem proper under the circumstances
of each Case. If the absent party shall not appear within six months from the 1?l‘<>Pe1‘t5' af'el'
date of the publication of the proclamation, the property under attachment 8“ m‘mths t° be at
shall be at the disposal of the Government.
Ejv‘i‘ffgﬁtf’f

Summoning, &c. of Witnesses.
CXXIII.
The magistrate shall ascertain from the complainant, or otherwise, the names Summons to a wit
of any persons who may be acquainted with the facts and circumstances of 11985 to attend and
the case, and are likely to give material evidence for the prosecution, and 5"” “V‘dence'
shall issue his summons to such persons, under his hand and seal, requiring

them to appear at a time and place mentioned in the summons before the said
magistrate, to testify what they know concerning the complaint made against the
accused party.
CXXIV.
If any person so summoned shall neglect _or refuse to appear at the time and If he do not obey
place appomted by the summons, and no Just excuse shall be offered for such the summons, then
neglect or refusal, then upon proof of such summons having been served upon warrant
such person, either personally or by leaving the same for him with some adult
member of his family, it shall be lawful for the magistrate to issue a warrant,
under his hand and seal, to bring such person before him to testify as aforesaid ;
and, if necessary, such warrant may be backed by the magistrate of another
district, in order to its being executed out of the jurisdiction of the magistrate
who shall have issued the same.
CXXV.
If the magistrate shall be satisﬁed by evidence before him that it is probable In what cases war

that such person will not attend to give evidence without being compelled Putin the ﬁrst
so to do, then, instead of issuing such summons, it shall be lawful for him to '“smnce‘

issue his warrant in the ﬁrst instance, which, if necessary, may be backed as
aforesaid.
CXXVI.
If any person so summoned or brought before a magistrate shall refuse to Refusingtounswer,
answer such questions concerning the premises as shall then be put to him, may be committed
Without offering any just excuse for such refusal, the magistrate may, by warrant t° ("15de
under his hand and seal, commit the person refusing to custody for any term
not exceeding seven days, unless he shall in the meantime consent to be
examined and to answer concerning the premises, after which, in the event
of his persisting in his refusal he may be dealt with according to the provisions
of Article CIX. or Article CXVI.
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Examination of Parties and Evidence.
CXXVII.
Examination of
the complainant
and witnesses for
the prosecution.

When a case is brought before a magistrate in which a person is charged
with an offence which is triable exclusively by the High Court or Court of
Session, or which, in the opinion of the magistrate, is one that ought to be tried
by the High Court or Court of Session, the magistrate shall take the evidence
of the complainant, and of such persons as are stated to have any knowledge
of the facts which form the subject matter of the accusation and the attendant
circumstances ; provided that nothing herein contained shall prevent the magis
trate from examining the defendant at any stage of the inquiry, as provided
in Article CXXXII.
CXXVIII.

The complainant and the witnesses for the (prosecution shall be examined in
the presence of the defendant, and the defen ant shall be permitted to cross
fendant, who may
examine them.
cross-examine.
To be in the pre

sence of the de

CXXIX.
How the evidence
is to be recorded.

The evidence ofeach witness shall be taken down in writing, by or in the presence
and under the superintendence of the magistrate, not ordinarily in the form of
question and answer, but in that of a narrative, and when completed shall be read
over to the witness, and signed by him in the presence of the magistrate. In case
the witness shall refuse to sign the deposition, the magistrate shall sign the same,
and record the reason, if any, given by the witness for such refusal, together
with such remarks thereon as the magistrate shall think ﬁt to make. It
shall be at the discretion of the magistrate to take down or cause to be taken
down, any particular question and answer, if there shall appear any special
reason for doing so, or any person who is a prosecutor or defendant in the
case shall require it. The magistrate shall also record such remarks as he may
think material respecting the demeanour of any witness whilst under examination.
The rules for recording evidence throughout this code of procedure are taken from an
Act on the subject of evidence in Civil Courts, passed by the Indian Legislature in the year

1853.

CXXX.
It shall not be competent to the magistrate to receive in evidence against
Magistrate not to
receive any written the defendant any written admission or confession of guilt or any statement
admission or con
made by him to the darogha, or other ofﬁcer of police, and by him reduced
fession of guilt
_
made to the police. into writing.
See Article XCI.

But may receive
evidence of a
police ofﬁcer as to
unrecorded admis
sion of guilt.

Examination of
defendant.

CXXXI.
Nothing contained in the last preceding Article shall prevent the magis
trate from receiving the evidence of a police ofﬁcer to any unrecorded admission;
or confession of guilt, or other statement made to him by the defendant.
CXXXII.
It shall be at the discretion of the magistrate to examine the defendant
at any stage of the inquiry from the time of the defendant being ﬁrst brought
before him, and to put such questions to him from time to time as he may
consider necessary, until the inquiry is completed, and the defendant either
discharged, or committed or held to bail to take his trial before the High Court
or the Court of Session, as the case may be.
As already stated, we have proposed a rule to the effect that the party accused of an
offence shall not be subjected to any examination by the police. By the regulations of the
Bengal Code it is directed that the magistrate shall examine the defendant when brought
before him;

and under the sanction of this rule it is the practice of the magistrate to

examine a prisoner who has confessed to the police, or is likely to give any information
in regard to the crime of which he is accused, immediately Upon his arrival at the statior.
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of the magistrate, though the prosecutor and his witnesses may not have arrived. The
examination is based upon the report of the darogha, and such papers as he may have
transmitted with the accused party to the magistrate.
We have considered whether it would not be a better course for the magistrate ﬁrst to
examine the prosecutor and witnesses, and then proceed to the examination of the defendant :
and, in order to ascertain the probable effect of prescribing such a course we have examined
two gentlemen who long held judicial employ in India. The result of the inquiry is such as
to satisfy us that the discretionary power of examination at any stage of the proceedings must
be left to the magistrate. The witnesses are of opinion that the immediate examination of
the accused is often essential to the discovery of truth, and that the abolition of this power
of immediate examination on the part of the magistrate would be attended with injurious
consequences to the administration of justice. We accordingly propose to leave this power as
it now exists.

By the abolition of examination on the part of the police, the ﬁrst examination

of the accused will be transferred from the hands of a functionary whose proceedings in
such matters it is often very difficult to control to those of a. responsiblejudicial ofﬁcer.
We are not unanimous in our decision up in another point, viz.: the latitude which should
be allowed to a magistrate as to the questions which he may put to the accused. The
danger apprehended from leaving a magistrate without restriction in the exercise of this
power is, that in the course of his examination he may become engaged in something like a
controversy with the accused, and that the proceeding may thus assume the character of a
contest between the two, a result which may give an unfair colour to the evidence obtained, as
ﬁnally exhibited by the magistrate.
It has been suggested, therefore, that limitations,
more or less resembling those proposed by Mr. Livingston in his Crim-nal Code of Louisiana,
should be imposed as to the questions which a magistrate may put to the accused. But,
upon fully weighing the difﬁculties on both sides the majority of the Commissioners arc of
opinion that the advantages of leaving the magistrate without control in this respect outweigh
the disadvantages.

CXXXIII.
If the defendant shall of his own accord propose to confess the commission
by him of the offence of which he supposes himself to be accused, the magistrate
shall require him to give an account of the facts and circumstances in detail,
and shall examine him thereupon to test the consistency of his relation, in the
same manner as if he were a witness.
CXXXIV.
No inﬂuence, by means of any promise or threat, shall be-used to any
defendant under examination to induce him to disclose or withhold any matter
within his knowledge.
CXXXV.
The examination of the defendant, including every question put to him, and
every answer given by him, shall be recorded in full, and shall be shown or read
to him, and he shall be at liberty to explain or add to his answers; and when

Magistrate how to
proceed in case of
confession.

No inﬂuence to be
used to induce dis
closures.

Examination of
the defendant, how
to be recorded.

the whole is made conformable to what he declares is the truth, he shall be called

upon to sign the examination ; and so with the examination made on each day,
if made on more days than one. If the defendant refuses to sign, his reason
shall be stated in writing as he gives it, at the foot of the examination, and
whether the defendant signs it or not the examination shall be attested by
the signature of the magistrate, who shall certify under his own hand that
it was taken in his presence and in his hearing, and contains accurately
the whole of the defendant’s statement. No other attestation shall be necessary
to render the examination available as evidence at the trial of the defendant, and

such attestation shall be admitted without proof of the signature to it, unless
the trying Court shall see reason to doubt its genuineness.
The provisions in the regulations of the Bengal Code require confessions to be attested
by witnesses, in order to satisfy the Mahomedan law of evidence. The practice is vexatious,
and is productive of no advantage to compensate for the inconvenience which attends it.
Witnesses are unnecesaary for the veriﬁcation q'the record. When the committing officer
sends up to the trying court the record of a confession given before him, his attestation thereto
ought to be received as the best proof of the authenticity of the record. Even now, when
witnesses to confessions depose to their authenticity, it is not their evidence which is
chieﬂy relied on by the court, but the attestation of the committing ofﬁcer. The record
is not received as authentic so much because its identity is proved by persons who were
casual by-standers when the confession was given by the prisoner, or when it was read
over to him, and were called upon to be Witnesses when he signed it, but because it bears the
attestation of the committing officer. The court indeed would not be less satisﬁed of the
genuineness of the record if there were no witn'esses to it.

There remains the question, is it necessary that the attestation oft/1e committing (ﬁver
should be formally proved if witnesses to the confession are dispensed with? All that is
really requisite is that the judge shall be satisﬁed that the signature of the committing

P2
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ofﬁcer is genuine. At present the attestation of the magistrate is not proved at the trial,
and yet the courts rely upon it more than upon the evidence of the witnesses to the confession.
It appears to be admitted without a doubt of its genuineness, upon the strength of the
circumstantial and collateral evidence with which it is accompanied, upon the same evidence
by which the judge is satisﬁed that the record of the prisoner’s commitment is genuine,
and feels himself warranted in acting upon it.
We are of opinion that there is no necessity for summoning witnesses for the purpose of
proving either the authenticity of a prisoner's confession, or the attestation of the committing
officer. The rule of this article accordingly dispenses with such evidence. but leaves it open
to the court to require it, if it sees any reason to doubt the genuineness of the attestation.

CXXXVI.
Defendant may be
The defendant, on examination, may be committed or held to bail by
detained for any
the magistrate for any offence which from the evidence he may appear to have
offence committed
committed.
by him.

Any person at

tending may be

detained for any
offence committed
by him.

Discretionary with
the magistrate to
take evidence for
the defence.

CXXXVII.
Any person attending, although otherwise than upon an arrest or summons
on a charge made, may be detained by the magistrate for the purpose of exami
nation, for any offence which from the evidence he may appear to have com
mitted, and proceeded against as though he had been summoned on a charge
made.
CXXXVIII.
It shall be at the discretion of the magistrate to summon and examine any
evidence that may be offered in behalf of the defendant to answer or disprove
the evidence against him.
By the existing law of the Bengal Code. the committing ofﬁcer has a discretion to take
evidence on behalf of the accused. There may be cases in which to take the evidence
offered by the defendant would be merely to anticipate the trial, while in others it may
be required to prevent the unnecessary commitment of the accused. It is therefore proposed
to retain the rule in its present form.

CXXXIX.
Witnesses for the
defence.

The provisions of articles CXXIV., CXXV., CXXVI., and CXXIX. shall
be applicable to witnesses named in support of the defence.

Conditional Pardon.

Magistrate may
tender a pardon in
certain cases.

C XL.
In cases of murder, dakoity, robbery, thuggee, offences relating to coin, and
forgery, as well as in cases of housebreaking and theft, attended with circum
stances of aggravation, it shall be lawful for the magistrate, recording his
reasons for the same, to tender a pardon to one or more persons supposed
to have been directly or indirectly concerned in or privy to the offence, on
condition of their making a full, true, and fair disclosure of the whole of the

circumstances within their knowledge relative to the crime committed, and
the persons concerned in the perpetration thereof, or of their pointing out (in
cases of robbery and theft) the mode in which the stolen property may have
been disposed of.
When High Court
or Session Court
may direct the
commitment of a
person to whom a
pardon may have
been tendered.

CXLI.
It shall be competent to the High Court as a Court of original jurisdiction,
to the Session Court, or to the High Court as a Court of reference, to direct
the commitment of any person to whom a pardon may have been offered under
the provisions of the last preceding article, should it appear that such person
has not conformed to the conditions under which the pardon was tendered,

either by wilfully concealing anything essential, or by giving false evidence
or information.

CXLII.
When High Court . In like manner it shall be competent to the High Court as a Court of original
or Session Court Jurisdiction, or to a Session Court, at the time of trial, and also to the High
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Court as a Court of reference, to instruct the magistrate to tender a pardon my directatender
to one or more persons supposed to have been directly or indirectly concerned °f Para”
in or privy to the offence, with the view of obtaining his or their evidence on
the trial.

CXLIII.
It shall be competent to the High Court to revise the proceedings of the
magistrates, in any case in which a pardon may have been tendered to any
person, and to annul the orders passed on such dproceedings, should it appear
.
.
.
to the High
Court that a pardon had been grante on insuﬂiclent
grounds.

High Courtmay
real” Pmcffdmgs
w en up“ on
h
beon
2361-23?

The above are taken from existing provisions in the Bengal Code.

Bail.

CXLIV.

Where any person shall appear or be brought before a magistrate accused Bail not to be
of any of the offences entered as not bailable in Schedule A. of this Code of take“ f°r_ “Min

Procedure, such person shall not be admitted to bail, rovided that there appear {faces If pr°°f °f
reasonable grounds for believing that he has been guilty of the crime imputed g
to him; but if the evidence given in support of the accusation shall, in the

'

opinion of the magistrate, not be such as to raise a strong presumption of When may be

the guilt of the person accused and to require his committal, or such evidence taken.
shall be adduced on behalf of the person accused as shall, in the opinion of
the magistrate, weaken the presumption of his guilt, but there shall appear
to the magistrate in either of such cases to be sufﬁcient ground for judicial
inquiry into his guilt, the person accused shall be admitted to bail.
CXLV.
Where any person shall appear or be brought before a magistrate accused When bail shallbe
of any of the offences entered as bailable in Schedule A. of this Code of “km
Procedure, he shall at once he admitted to bail.

CXLVI.
Where a magistrate shall admit any person accused of any offence, or on Recognilﬂnw of
suspicion thereof, to bail, a recognizance in such sum of money as the magis- ’tggused and “’6'
trate shall think suﬂicient is to be entered into by the person so accused,
'
and one or more sureties conditioned that such person shall attend during the
preliminary inquiry, and, if required, shall appear at the then next session of
the High Court or the Session Court, as the case may be, to answer the

charge.
CXLVII.
If through mistake or fraud insufﬁcient bail has been taken, or if the sureties Insuﬂicient bail.
become afterwards insufﬁcient, the accused may be ordered by the magistrate
to ﬁnd suﬂicient sureties, and in default may be committed to prison.
CXLVIII.
If the accused cannot presently ﬁnd sureties, he shall be admitted to bail Bail {My be taken
upon his doing so at any time afterwards before conviction.

xgvgzzgf'fme

CXLIX.

After the recognizances shall have been duly entered into, the magistrate, Dilchal'ge (’11 bail
in case the accused shall have appeared voluntarily, or shall be in the custody
of some oﬂicer, shall thereupon discharge him; and in case he shall be in
some prison or other place of conﬁnement, shall issue a warrant of discharge
to the gaoler or other person having him in his custody, who shall thereupon
liberate him.
P 3
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How persons who
have bailed may
discharge them
selves.

New sureties.

Proceedings to
compel payment
of penalty by
accused.

CL.
Those who may have become bail for any person may discharge themselves
by taking him and surrendering him before the Court by which he has been
bailed, and he may thereupon be committed to prison by the said Court.
CLI.
in such case it shall be competent to such defendant to ﬁnd new sureties.
CLII.
Whenever by reason of default of appearance of the party executing the
personal recognizance the magistrate shall be of opinion that proceedings should
be had to compel payment of the penalty mentioned in the recognizance, he
shall proceed to enforce the penalty in the mode prescribed for the satisfaction
of decrees of the Civil Court.

CLIII.
Proceedings to
Whenever by reason of default of appearance by the party bailed the magis
compel payment of trate shall be of opinion that proceedings should be had to compel payment of
penalty by sureties. the penalty mentioned in the recognizance of the surety or sureties, he shall
give notice to the surety or sureties to pay the same, or to show cause why it
should not be paid; and, if no sufﬁcient cause shall be shown, the magistrate
shall proceed to recover the penalty from such surety or sureties by the
attachment and sale of any of his or their property, in the mode prescribed
for the attachment and sale of property in satisfaction of decrees of the Civil
Court, and if the penalty be not paid and cannot be recovered by such attach
ment and sale, such surety or sureties shall be liable to conﬁnement, by order

of the magistrate, in the Civil gaol, during a period not exceeding six
months.

Warrant of Commitment.

Warrant of com
mitment, how to
be directed, &c.

Warrant, what to
contain.

CLIV.
Every warrant of commitment shall be directed to some gaoler, keeper,
or other oilicer or person having authority to receive and keep prisoners, either
by his name or ofﬁcial description, and shall command the person to whom
it is so directed to receive the prisoner and keep him until he be discharged
in due course of law.
CLV.
The warrant ( which must be drawn up before the party is sent to prison)
shall set forth the name of the defendant in full, if known; but if it be not

known, then a description of his person, stating the refusal to tell his name;
and shall state in substance the offence in respect of which the prisoner'is

charged, the authority of the committing ofﬁcer, and the place of imprisonment.

With whom to be

lodged.

CLVI.
The warrant of commitment shall be lodged with the gaoler, if he be in the
gaol; and if he be not, with his deputy; and if he has no deputy, it may be
lodged with any ofﬁcer of the gaol then being in the gaol.

Adjournment.

When magistrate
may adjourn the
inquiry.

CLVII.
If from the absence of witnesses or from any other reasonable cause, it
shall become necessary or advisable to defer the examination, or further ex
amination, of witnesses for any time, it shall be lawful for the magistrate, by a
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written order, from time to time to adjourn the inquiry, and to remand the
person accused for such time as shall be deemed reasonable, not exceeding
ﬁfteen days; provided that the magistrate may order such accused person to
be brought before him at any time before the expiration of the time for which
such accused person shall be so remanded, and the gaoler or other ofﬁcer in
Whose custody he shall then be shall duly obey such order; provided also,
that, instead of detaining the accused person in custody during the period for
which he shall be so remanded, the magistrate may discharge him, upon his
entering into a recognizance, with or without a surety or sureties, at the
discretion of such magistrate, conditioned for his appearance at the time and
place appointed for the continuance of such examination.

Discharge of the Defendant.
CLVIII.
When a magistrate ﬁnds that there are not suﬁicient grounds for putting the When defendant
defendant on his trial on a formal charge, or for remanding him, he shall whedlscharged'
discharge him.

Commitment, <30. of the Defendantfor Trial.
CLIX.
The defendant shall be sent for trial by a magistrate of Calcutta before the Whe" defeQdam'

High Court, and by a magistrate of a Zillah before the Session Court, when lgrbgiciﬁfnm‘ma
evidence has been given before the magistrate which appears to be sufﬁcient to
convict the defendant of an offence which is triable exclusively by the High
Court or the Court of Session, or which, in the opinion of the magistrate, is one

that ought to be tried by the High Court or the Court of Session.
CLX.

As soon as the charge on which the defendant is to be tried has been prepared gs}? °€ chmge t°
it shall be read to the defendant, and a copy or translation of it shall be fur- defeﬁzliled to
nished to him. The defendant shall then be at liberty to give in, orally or in
'
writing, a list of witnesses whom he may wish to be summoned to give evidence Witnesses for the

on his trial before the High Court or the Session Court, as the case may defence on the
be. The magistrate shall receive the list, and summon the witnesses to appear "‘31
before the Court before which the defendant is to be tried.

This, however,

shall not prevent a person committed from giving in a further list of witnesses,
and having them summoned at any time between the commitment and the trial.
The provisions of Articles CXXIV. and CXXV., so far as they relate to the
compulsory attendance of witnesses, shall be applicable to witnesses named by
the defendant in the lists above mentioned.
CLXI.
When the preliminary inquiry is concluded the defendant shall be entitled to Copies of depo
copies of the depositions on the record of the same without delay, if he demands Sltions to be fur
,
.
them a reasonable time
before the tnal.

nished to
fendant'

de

CLXII.
Upon the commitment of the defendant to take his trial before the High Warrant of com

(Tourt or the Court of Session, as the case may be, the magistrate shall issue a mi‘meﬁt-i
warrant of commitment, stating the offence in the same form as the charge.
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CHAPTER XII.
ON THE CHARGE.

What the charge
is to contain.

How the oﬁ'ence is
to be described.

Absence of Ge
neral Exceptions
under the Penal

Code to be
assumed.

Evidence as to G8
neral Exceptions.

CLXIII.
When the magistrate has resolved to send the defendant before the High
Court or Court of Session for trial, or put him on his trial before himself for any
offence punishable under the Penal Code with imprisonment for aperiod exceeding
six months, he shall make a written instrument under his hand and seal, declaring
with what offence the defendant is charged, and within the cognizance of what
Court the offence is, and shall direct that the defendant be tried by the said
Court on the said charge. In all cases sent for trial to the High Court or
Court of Session the magistrate shall send a copy of this instrument, with
the proceedings, to the public prosecutor, where such officer has been appointed,
otherwise to the Court before which the defendant is to be tried.
CLXIV.
The charge shall describe the imputed offence as nearly as possible in the
language of the clause of The Penal Code under which such offence is punishable,
and shall refer to such clause by the number of the clause.
CLXV.
It shall not be necessary to allege in the charge any circumstances for the
urpose of showing that the case does not come, nor shall it be necessary to
allege that the case does not come, within any of the General Exceptions con
tained in the third chapter of The Penal Code, but every charge shall be
understood to assume the absence of all such circumstances.
CLXVI.
It shall not be necessary at the trial, on the part of the prosecutor, to prove
the absence of such circumstances in the ﬁrst instance ; but the defendant shall

be entitled to give evidence of the existence of any such circumstances, and
evidence in disproof thereof may be given on the part of the prosecutor.

Clause of the
Penal Code con
taining an ex

ception, not a Ge
neral Exception.

CLXVII.
Where the clause itself referred to in the charge contains an exception,
not being one of such General Exceptions, the charge shall not be understood
to assume the absence of circumstances constituting such exception so con
tained in the clause, without a distinct denial of the existence of such circum
stances.

CLXVIII.
The charge may contain one or more heads.
Charges containing One Head.

Heads of charge.

CLXIX.
Where a charge contains one head only, the form shall be as follows, or to the
same effect:

On clause 109.

Forms of Charge.
(a) I, A. [name and oﬁice of magistrate, &c.], declare that there is hereby
made against Z. the charge:
(b) That he has waged war against the Government of a part of the terri
tories of the East India Company, and has thereby committed an offence
punishable under the 109th clause of The Penal Code, (0) and within the
cognizance of the [style of the Court].
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(0!) And I hereby direct that Z. be tried by the said Court on the said
charge.

,

[Signature and seal of the magistrate]
Where the magistrate tries the case, there must be substituted for (c) :
within my cognizance; and the words “ by the said Court” in (d) may be
omitted.
To be substitutecljbr
2. That he has, with the intention of inducing a member of the Council of 09 018"" 112 “P

India to refrain from exercising a lawful power of such member, assaulted such zrgdglgchum 111
member, and, by so assaulting, has voluntarily caused grievous hurt, not on
grave and sudden provocation, and has thereby committed an offence punishable

'

under the 111th clause of The Penal Code, and, by committing such offence,
has also committed an offence punishable under the 319th clause of The Penal

Code, both such offences being within the cognizance of the [style of the
Court], and has, by reason of the premises, become liable to cumulative punish
ment under the 112th clause of The Penal Code.

3. That he has committed the offence of rioting, and has thereby committed an on clause 129
off'ence punishable under the 129th clause of The Penal Code, and within the
cognizance of the [style of the Court].
4. That he has, being a public servant, directly accepted from a party, for 0'1 chm” 133
another party, a gratiﬁcation, other than legal remuneration, as a motive for his,

the said Z.’s, forbearing to do an oflicialyact, and has thereby committed an
offence punishable under the 138th clause of The Penal Code, and within the
cognizance of the [style of the Court].
5. That he has committed _voluntary culpable homicide in defence, and has On clause 303
thereby committed an offence punishable under the 303d clause of The Penal
Code, and within the cognizance of the [style (9‘ the Court].
6. That he has previously abetted by aid the commission of suicide by a 0n clause 306.
person in a state of intoxication, and has thereby committed an offence punish
able under the 306th clause of The Penal Code, and within the cognizance of
the [style oft/1e Court].
7. That he has omitted what he was legally bound to do, with such know- 0" clause 308
ledge and under such circumstances that, if he by that omission had caused
death, he would have been guilty of murder, and has carried that omission to

such a length as, at the time of carrying it to that length, he contemplated
as sufﬁcient to cause death, and has thereby committed an offence punishable
under the 308th clause of The Penal Code, and within the cognizance of the
[style (f the Court].
8. That he has voluntarily caused grievous hurt, not on grave and sudden
provocation, and has thereby committed an offence punishable under the 319th
clause of The Penal Code, and within the cognizance of the [style of the Court].
9. That he has committed robbery, and has thereby committed an offence
punishable under the 377th clause of The Penal Code, and within the cognizance
of the [style of the Court].
10. That he has committed dakoity, and has thereby committed an offence
punishable under the 379th clause of The Penal Code, and within the cogni
zance of the [style (y'the Court].
11. That he, being a public servant in the post ofﬁce department, and bein ,
as such, intrusted with the keeping of a packet, has committed criminal breaci
of trust by misappropriating a thing contained in such packet, and has thereby
committed an offence punishable under the 388th article of The Penal Code,
and within the cognizance of the [style of the Court].
12. That he has committed lurking house trespass by night, and has thereby

0n clause 319

01: clause 377.

On clause 379

On chum 388

0n clause 435

committed an offence punishable under the 435th clause of The Penal Code,

and within the cognizance of the [style of the Court].
13. That he has committed lurking house trespass by night, being an offence On clause 436 ap
punishable under the 435th clause of the Penal Code, in order to the com- Pliedmclauses364

mitting of theft, and has actually committed such theft, being an offence “Pd 435‘
punishable under the 364th clause of the Penal Code, both such offences being

within the cognizance of the [style g“ the Court], and has by reason of the a
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premises become liable to cumulative punishment 1mder the 436th clause of the
Penal Code.
And the same form shall be followed, as nearly as may be, in charges with
one head only, upon other clauses of The Penal Code.
Charges containing Two or more Heads.

CLXX.
Chara.n in cases

falling Within two
or more clauses of
the Penal Code.

'

When it appears to the magistrate that the facts which can be established in
evidence show a case falling within two or more clauses of The Penal Code,
the charge shall contain two or more heads, each of which shall be applicable to

one of such clauses.
CLXXI.
When it appears to the magistrate that the facts which can be established in
evidence show the commission of two or more offences punishable under the
same clause of The Penal Code, the charge shall contain two or more heads

Two or more of

fences punishable
under the same
clause.

charging such offences respectively.

Cases of doubt as
to the clause which

' is applicable, or

CLXXII.
When it appears to the magistrate that the facts which can be established
in evidence show a case within some one of two or more clauses of The Penal
Code, but it is doubtful which of such clauses will be applicable, or show the

the offence which

may be proved.

commission of one of. two or more offences punishable under the same clause
of The Penal Code, but it is doubtful which of such offences will be proved
to have been committed, the charge shall contain two or more heads, framed

respectively on each of such clauses, or charging respectively each of such
offences, accordingly.
CLXXIII.
When a charge contains more heads than one, the form shall be as follows, or
Form of charge of
more than one
to the same effect:
head.

Forms of Charge.

On clauses 242,

243,

I, A. [name and oﬁce of magistrate,
declare, that there is hereby
made against Z. the charge :
First: That he has, knowing a coin to be counterfeit, delivered the same
to another person as genuine, and has thereby committed an offence punishable
under the 242d clause of The Penal Code, and within the cognizance of the

[style of the Court].
Secondly: That he has, knowing a coin to be counterfeit, attem ted to
induce another person to receive it as genuine, and has thereby committed an
offence punishable under the 242d clause of The Penal Code, and within the

‘ cognizance of the [style ofthe Court].
Thirdly: That he has been in possessron of counterfeit coin, having known at
the time when he became possessed thereof that such coin was counterfeit, and
intending that such counterfeit coin might pass as genuine, and has thereby
committed an offence punishable under the 243d clause of The Penal Code, and
within the cognizance of the [style of the Court].
Fourthly : That he has been in possession of counterfeit coin, having knownv
at the time when he became possessed thereof that such coin was counterfeit,
and knowing it to be likely that such counterfeit coin might pass as genuine,
and has thereby committed an offence punishable under the 243d clause of
The Penal Code, and within the cognizance of the [style qfthc Court].
And I hereby direct that Z. be tried by the said Court on the said charge.

[Signature and seal of the magistrate,
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First: That he has committed murder, and has thereby committed an offence On clauses 300,
punishable under the 300th clause of The Penal Code, and within the cogni~

301.

zance of the [style of the Court].
Secondly : That he has committed manslaughter, and has thereby committed an offence punishable under the 30151: clause of The Penal Code, and

within the cognizance of the [style of the Court].
First: That he has committed theft, and has thereby committed an offence

On clauses 364-,

punishable under the 364th clause of The Penal Code, and within the cognizance 367

of the [style of the Court].
_
Secondly : That he has committed theft, having made preparation for causing
death to a person in order to the committing 0' such theft, and has thereby
committed an offence punishable under the 367th clause of The Penal Code, and
within the cognizance of the [style of the Court].
'
Thirdly: That he has committed theft, having made preparation for causing
restraint to a person in order to retiring after the committing of such theft,
and has thereby committed an offence punishable under the 367th clause of The
Penal Code, and within the cognizance of the [style of the Court].
Fourthly: That he has committed theft, having made preparation for causing
fear of hurt to a person in order to the retaining of property taken by such theft,
and has thereby committed an offence punishable under the 367th clause of The
Penal Code, and within the cognizance of the [style of the Court].
First: That he has committed theft, and has thereby committed an offence
punishable under the 364th clause of The Penal Code, and within the cognizance
of the [style of the Court].
Secondly: That he has committed criminal breach of trust, and has thereby
committed an offence punishable under the 387th clause of The Penal Code,
and within the cognizance of the [style ofthe Court].

On clauses 364,
387.

And the same shall be followed, as nearly as may be, in charges with more
heads than one, upon other clauses of The Penal Code.
CLXXIV.
It shall be competent to the Court, at any stage of a trial, to amend or
alter the charge against a defendant.

Amendment of'
charge.

CLXXV.
If the amendment or alteration is such that proceeding immediately with
the trial is not likely, in the opinion of the Court, to prejudice the defendant
in his defence, it shall be at the discretion of the Court, after making the

“’han the trial
may be immediate
ly proceeded with
after amendment.

amendment or alteration, to proceed with the trial as if the amended charge
had been the original charge.
CLX XVI.
If the amendment or alteration is such that proceeding immediately with
the trial is likely, in the opinion of the Court, to prejudice the defendant in
his defence, the Court may either direct a new trial, or suspend the trial for
such period as may be necessary to enable the defendant to make his defence
to the amended or altered charge; and after hearing his defence, may further
adjourn the trial to admit of the appearance of' any witnesses whose evidence

When a new trial
may be ordered, or

trial suspended.

the Court may consider to be material to the case, or whom the defendant

may wish to be summoned in his defence. If after the reading of the amended
or altered charge to the defendant no postponement is desired by the defendant,
or considered necessary by the Court, the Court may at once proceed with the
trial.

CLXXV II.
In all cases of amendment or alteration of a charge, the defendant shall be
allowed to recal and cross-examine any witness that may have been examined
for the prosecution.
I

Q2

Defendant may re
cal and cross
cxamine witnesses

for prosecution.
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The preliminary inquiry having been terminated, the next point to be considered is, in
what shape the accusation should be presented for trial. The duty of preparing the charge
seems most ﬁtly to devolve upon the magistrate who conducts the preliminary inquiry; his
functions in this respect will correspond to that of settling the issues in civil cases. The result
of this in England is what is called the indictment; in our system it is what we call the

charge. We consider that the charge should refer to the clause in the Penal Code by which
the offence is made punishable; and that the accused should be furnished with a copy of
the evidence taken on the preliminary inquiry. But a difference of opinion exists among us,
as to the particularity which ought to be required in the description of the offence.
On one hand, it is said that a want of fulness in the speciﬁcation of times, persons, places,

&c., puts the party charged under the disadvantage of having to meet an accusation which he
has not the means of anticipating. As to this, the majority of the Commission consider
that the preliminary inquiry before the magistrate will furnish the party charged with the
knowledge of the facts which are to be proved in support of the charge. If the proof given
at the trial vary from that which has been given in the preliminary inquiry to an extent
essentially prejudicial to the defence, the Court will postpone the trial under the rules of
procedure which give it that power. And no particularity of statement stopping much short
of a full repetition of the evidence given at the preliminary inquiry can absolutely secure a
defendant against the danger that evidence may be given at the trial in some degree varying
from that given on the preliminary inquiry. \Ve cannot recommend the adopt'on of the old
English rules of criminal pleading, under which it was required to allege numerous particulars,
the non-proof or even disproof of which did not affect the verdict. Nor again, could it be
made consistent with the ends of justice, to require that allegations of extreme particularity
should be inserted in the charge, and that a failure in proof of these should produce an
acquittal.
It may also be said that particularity in the charge is necessary for the purpose of enabling
the accused party to avail himself, if a second time subjected to the same charge, of the fact
of a previous trial. But, on such second inquiry, evidence of the identity ol the facts, inde
pendently of the indictment, is always necessary; and the proofs given on the preliminary
inquiry and at the trial will be sufﬁcient to insure the protection required; or, if they are
deﬁcient in this respect, the particularity in the charge would not supply the deﬁciency.
On the other hand, it may be objected that no charge is necessary at all, if the above argu
ments be sound. There is, however, another point upon which the accused party ought to
be informed. Assuming that he knows all the facts to be insisted upon, he ought further
to know what is the crime which these facts are said to show. For this purpose, a speciﬁcation
of his offence in the terms of the Penal Code seems to the majority of the Commission to
be useful and sufficient.
'
In order to carry this into effect, we have suggested some precedents; and in doing so
have selected three classes of cases: ﬁrst, some simple cases; secondly, cases in which the
offence charged is named in the code, and has a complicated or multifarious deﬁnition;

thirdly, cases in which the description of the offence in the clause prescribing the punishment
is complicated, and the offence cannot, even by assuming all deﬁnitions to be known, be
designated by a name, or shortly described in the charge. The object has been to select
the cases most ﬁt for testing the expediency of the method.
In this last class the strongest instance is the charge framed under the 308th clause of the
Penal Code.
t will be seen that it is very complicated, and that terms of the utmost gene
rality are used. But this seems to be the consequence of the enactment itself. Supposing
the preliminary inquiry to furnish evidence that an offence within the 308th clause has been
committed, it appears to be unfair to leave the accused without any notice of the mode in
which the facts are insisted upon as constituting a legal offence. If the charge itself should
specify the facts more minutely, but it should not he held necessary to prove them as speciﬁed,

the prisoner, at the best, gains nothing by the speciﬁcation; ifit should be held that such proof
is necessary, there will be great danger that justice will be defeated by immaterial variances.
It should be observed that, where clauses of the Penal Code contain mere deﬁnitions, the
deﬁnition is not inserted in the charge, nor is reference made to the deﬁning clauses.

The charge is of the deﬁned offence; and the reference is only to
punishment. This undoubtedly leaves open some latitude of proof,
is very frequently deﬁned as capable of being committed in several
do not think that injustice or inconvenience will result from allowing
extent.

the clause imposing the
inasmuch as an offence
different ways. But. we
latitude of proof to this

The prisoner is, in effect, told that the facts of which evidence has been prepared

against him, and of which he is aware, bring the charge against him within the head of the
offence which is the subject of the clause named. The Code furnishes the cases falling under
this head; and it seems that this, joined with the knowledge of the facts, is sufficient to secure
the accused from any unfair surprise.
We have found it necessary to entrust the Court which tries the charge with large powers
of amendment.

No very deﬁnite rules can, as we believe, be laid down on this head.

All that

seems practicable is, to indicate in general language the principles which the Judge is to
keep in view in the exercise of his discretion. In connexion with the subject of amendment
we have to consider the question: Whether, when the Judge has amended the charge,
the evidence already taken is to be considered as applicable to the amended charge, or the
proof ought to begin de novo. \Vhen an amendment is made in an English Criminal Court,
the trial goes on as if the indictment had originally stood as amended. We have come to
the conclusion that the same method should be adopted in our system in ordinary cases, and
that it is not necessary to require that the evidence, alter the amendment, shall commence
de novo. Such a proceeding would in almost every case produce a mere formal repetition of
what has already taken place; and we have therefore considered it sufficient to entrust the
Court uith large powers either to direct a new trial, or to adjourn the trial, in order to
receive the prisoner’s defence to the amended charge, and to call for any further evidence
that may be considered necessary; allowing the prisoner also to recal and cross-examine the
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witnesses for the prosecution. We trust, however, that, as the charges will be framed under
the proposed system, the occasion for amending in matters of mere form will rarely or never
arise.
In cases tried before a magistrate in which a warrant may issue upon complaint, the charge
will be drawn up by the magistrate in the same way as when he commits~ for trial by the
High Court or Sessions Court(Article CCIII.). The magistrate will not hear the evidence
twice; this amounts, in effect, to drawing up the charge at the close of the evidence for the
prosecution. The defendant will then plead to the charge, and will be at liberty to recal and
cross-examine the witnesses for the prosecution, as well as to require the production of any

evidence that may be indicated by him to disprove the evidence against him.
Cases which the magistrate tries upon mere summons, without issuing a warrant, are not
generally of such importance as to require the formal preparation of a charge and a plea
thereto by the defendant (Articles CCXXll. and CCXXIII.). we have therefore considered
that the regularity of the proceedings is sufﬁciently secured by requiring that the magistrate,
in the event of conviction, shall, as well in this class of cases as in those in which a warrant

may issue upon complaint, draw up a formal conviction (Article CCCXlll.). We have,
however, left it open to the magistrate to proceed, where he deems it expedient, in the more
formal mode prescribed for cases when a warrant has issued upon complain! (Article

ccxxvry

CHAPTER XIII.
OF Orrnness TRIABLE BY THE MAGISTRATE.

Cases in which a Warrant on Complaint may issue against the Defendant.

Complaint and issuing of Processﬂir causing the Attendance of the Accused.
CLXXVIII.
In all cases where a complaint shall be made before a magistrate having Cases in which
jurisdiction in the case that any person has committed, or is suspected to have magistrate may
committed, any offence triable by such magistrate, and which is punishable under issue a warrant.
the Penal Code with imprisonment for a period exceeding six months, it shall be
lawful for such magistrate to issue his warrant to apprehend such person; provided Summons instead
always, that in all casesit shall be lawful for the maglstrate to whom such complaint of warrant.
shall be made, if he shall so think ﬁt, instead of issuing in the ﬁrst instance
his warrant to apprehend the person so complained against, to issue his
summons requiring him to appear to answer to such complaint.
The rules in Articles CLXXVIII. to CLXXXVII. inclusive will apply to cases before the
magistrates of Calcutta; they may also apply to cases brought before the magistrates in the
Mofussil by complaint preferred directly to themselves, instead of to the local police. At
Article CLXXXVIIL commence the rules common to cases triable by the magistrates, howso
ever brought beforc them.

CLXXIX.
If the magistrate see cause to distrust the truth of the complaint, he may
postpone the issuing of process for causing the attendance of the accused, and
direct a previous inquiry to be made into the complaint, either by means of

Postponement of
issue of process.

the local police ofﬁcers, or in such other mode as he shall judge most proper,

for the purpose of ascertaining the truth or falsehood of the complainant’s
allegations. If the result of the inquiry induces the magistrate to believe the charge
well founded, and the offence be of the nature described in Article CLXXVIII.,he
shall issue his warrant or summons as therein directed; provided, that nothing

herein contained shall prevent the magistrate from at once dismissing the com
plaint, if in his judgment there be no suﬂicient ground for proceeding with it.
CLXXX.
It shall be at the discretion of the magistrate, in issuing his warrant for the Magistrate may
arrest of any person against whom a complaint has been made, to direct that if direct bail t° b"
such person be willing and ready to give bail in a sum to be ﬁxed by the taken.
magistrate for his appearance before the magistrate on a speciﬁed day to answer
Q3
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the complaint, the oﬂicer to whom the warrant is directed shall accept such bail,
and shall release such person from custody. In the event of bail being given,
the ofﬁcer shall forward the recognizance to the magistrate.
CLXXXI.
Magistrate may
dispense with per
sonal attendance
of accused.

Arrest on warrant
indorsed by a. ma
gistrate of another
district.

The magistrate may, if he sees sufﬁcient cause, dispense with the personal
attendance of the party complained against. and permit him to appear by an
agent duly authorized to act in his behalf. In such case, however, it shall be
at the discretion of the magistrate, at any stage of the proceedings, to direct
the personal attendance of such party.
CLXXXII.
Where any such person as is mentioned in Article XXXVIII. or Article
XX XIX. shall be apprehended out of the jurisdiction of the magistrate granting
the warrant against him, and carried before the magistrate who indorsed such
warrant, the magistrate before whom such person shall be brought. in case the
offence for which such person shall be apprehended shall be bailable in law,
and such person shall be willing and ready to give bail for his appearance on
a speciﬁed date before the magistrate granting the warrant, shall take hail of
such person for his appearance before the magistrate granting the warrant,
release the person from custody, and forward the recognizance to the magistrate
granting the warrant.
CLXXXIII.

Proclamation for

If any person accused of an offence absconds or conceals himself, so that

an absconding

upon a process issued against him by a magistrate he cannot be found, the

party.

magistrate shall, on proof thereof, cause a written proclamation requiring the

property.

absent party to appear to answer the com laint within a ﬁxed period, not less
than one month, to be publicly read an proclaimed by beat of drum, and
shall cause such proclamation to be afﬁxed in some conspicuous part of his
Court, as well on the entrance door of the house in which the party has usually
dwelt, or some conspicuous place in the town or village in which he has usually
resided. In case the party does not appear, and deliver himself up within
the period ﬁxed, it shall be lawful for the magistrate, on receiving the return
of the proper ofﬁcer to this effect, and on proof of the publication of the pro
clamation in the manner above provided, to order the attachment of any move
able or immoveable property held within his jurisdiction by the party
absconding or concealing himself. The attachment under this article shall. if the
property ordered to be attached be land paying revenue to Government, be made

Property after six
months to be at
the disposal of
Government.

cases either by actual seizure by an ofﬁcer of the magistrate’s Court, or by
the appointment of a manager and receiver, or by an order prohibiting the pay
ment of rents to the absent party, as the magistrate shall deem proper under
the circumstances of each case. If the absent party shall not appear within six
months from the date of the publication of the proclamation, the property under
attachment shall be at the disposal of the Government.

Attachment of

through the collector of the district in which the land is situate; and in all other

Summoning, so. of Witnesses.
CLXXXIV.
Summons to a
witness to attend

and give evidence.

The magistrate shall ascertain from the complainant, or otherwise, the names
of any persons who may be acquainted with the facts and circumstances of
the case, and are likely to give material evidence for the prosecution, and shall
issue his summons to such persons under his hand and seal, requiring them' to
appear at a time and place mentioned in the summons before the said magistrate,
to testify what they know concerning the complaint made against the accused
party.

If he do not obey
the summons, then
warrant.

CLXXXV.
If any person so summoned shall neglect or refuse to appear at the time
and place appointed by the summons, and no just excuse shall be offered
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for such neglect or refusal, then upon proof of such summons having
been served upon such person, either personally or by leaving the same for
him with some adult member of his family, it shall be lawful for the magistrate
to issue a warrant, under his hand and seal, to bring such person before him

to testify as aforesaid; and, if necessary, such warrant may be backed by
the magistrate of another district, in order to its being executed out of the
jurisdiction of the magistrate who shall have issued the same.
CLXXXVI.
If the magistrate shall be satisﬁed by evidence before him that it is probable
that such person will not attend to give evidence without being compelled so to
do, then, instead of issuing such summons, it shall be lawful for him to issue

In what cases
warrant in the
ﬁrst instance.

his warrant in the ﬁrst instance, which, if necessary, may be backed as aforesaid.
CLXXXVII.
If any witness shall refuse to answer such questions concerning the premises
as shall then be put to him, without offering any just excuse for such refusal,
the magistrate may, by warrant under his hand and seal, commit such witness
to custody for any term not exceeding seven days, unless_he shall in the
meantime consent to be examined and to answer concerning the premises, after
which, in the event of his persisting in his refusal, he may be dealt with
according to the provisions of Article CIX. or Article CXVI.

Refusing to ansWer
may be committed
to custody.

Examination of Parties and Evidence.

CLXXXVIII.
When any such case, as referred to in Article CLXXVIII., is brought before
a magistrate, the magistrate shall take the evidence of the complainant, and of
such persons as are stated to have any knowledge of the facts which form
the subject matter of the accusation and the attendant circumstances; provided
that nothing herein contained shall dprevent the magistrate from examining the
defendant at any stage of the procee ings, as provided in Article CXCIV.

Examination of
the complainant
and witnesses for
the prosecution.

CLXXXI X.
The complainant and the witnesses for the prosecution shall be examined
in the presence of the defendant, and the defendant shall be permitted to cross
examine them.

To be in the pre
sence of the de
fendant, who may
cross-examine.

'
CXC.
The evidence of each witness shall be taken down in writing by, or in the
presence and under the superintendence of the magistrate, not ordinarily in the

is to be recorded.

form of question and answer, but in that of a narrative, and when completed

shall be read over to the witness, and si ed by him in the presence of the
magistrate. In case the witness shall refuse to sign the deposition, the magis
trate shall sign the same, and record the reason, if any, given by the witness
for such refusal, together with such remarks thereon as the magistrate shall
think ﬁt to make. It shall be at the discretion of the magistrate to take
down, or cause to be taken down, any particular question and answer, if there
shall appear any special reason for doing so, or any person who is a prosecutor
or defendant in the case shall require it. If any question put to a witness be
objected to by any such person, and the magistrate shall allow the same to be put,
the question and answer shall be taken down, and the objection, and the name
of the person making it, shall be noticed in taking down the depositions, together
with the decision of the magistrate upon the objection. The magistrate shall
also record such remarks as he may think material respecting the demeanour of
any witness whilst under examination.
The clause in this article relating to the record of objections is additional to the cor
responding rule of Article CXXIX., with reference to the appeal from the magistrate’s ﬁnal
decision in the case.
.
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Magistrate not to
receive written
confession of guilt
made to the police.
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CXCI.
It shall not be competent to the magistrate to receive in evidence against
the defendant any written admission or confession of guilt or any statement
made by him to the darogha, or other ofﬁcer of police, and by him reduced

into writing.
See Article XCI.

But may receive
evidence of a police
officer as to unre
corded admission

of guilt.

CXCII.
Nothing contained in the last preceding Article shall prevent the magistrate
from receiving the evidence of a police ofﬁcer to any unrecorded admission or
confession of guilt, or other statement made to him by the defendant; provided,
however, that such evidence shall not be sufficient to warrant a conviction
without corroboratlve ewdence.

CXCIII.
May summon ne
It shall be at the discretion of the magistrate, at any stage of the proceedings
cessary witnesses to summon and examine any witnesses Whose evidence he may consider essential
at any stage of the
to the just decision of the case.
proceedings.
CXCIV.
Examination of
defendant.

It shall be at the discretion of the magistrate to examine the defendant
at any stage of the proceedings, from the time of the defendant being ﬁrst
brought before him, and to put such questions to him from time to time as he

may consider necessary, until the proceedings are completed and judgment
pronounced.
CXCV.
Magistrate how to
proceed in case of
confession.

No inﬂuence to be
used to induce
disclosures.

If the defendant shall of his own accord propose to confess the commission
by him of the offence of which he supposes himself to be accused, the magistrate
shall require him to ive an account of the facts and circumstances in detail,
and shall examine him thereupon to test the consistency of his relation, in
the same manner as if he were a witness.
CXCVI.
No inﬂuence, by means of any promise or threat, shall be used to any
defendant under examination, to induce him to disclose or withhold any matter

within his knowledge.
CXCVII.

Examination of
the defendant how
to be recorded.

The examination 'of the defendant, including every qu‘estion put to him and
every answer given by him, shall be recorde

in full, and shall be shown or

read to him, and he shall be at libert to explain or add to his answers; and
when the whole is made conformab e to 'what he declares is the truth, he

shall be called upon to sign the examination; and so with the examination
made on each day, if made On more days' than one. If the defendant refuses
to sign, his reason shall be stated in writing, as he gives it, at the foot of the
examination; and, whether the defendant signs it or not, the examination shall

be attested by the signature of the magistrate, who shall certify under his
own hand that it was taken in his presence and in his hearing, and contains
accurately the whole of the defendant’s statement.
CXCVIII. I
The defendant, on examination, may be committed or held to bail by the
magistrate for any offence which from the evidence he may appear to have
offence committed
committed.
by him.

Defendant may be
‘ detained for any

Any person at
tending may be

CXCIX.
Any person'attending, although otherwise than upon an arrest or summons
on a charge made, may be detained by the magistrate for the purpose of
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examination for any offence which from the evidence he may appear to have (lgﬂiﬂed for and

committed, and proceeded against as though he had been summoned on a gy‘ﬂicchOmu'1tte
charge made.

Ball and Warrant of Commitment.
CC.
The provisions of Articles CXLIV. to CLVI. inclusive shall be applicable Application of

to cases triable by the magistrate under the rules contained in this section.

Prevmug rules

Adjournment.
CCI.
The provisions of Article CLVII. shall be applicable to cases triable by the Application of
magistrate under the rules of this section.
New“ rules

Discharge qf the Defendant.
CCII.
When a magistrate finds that there are not sufficient grounds for putting the When defendant
defendant on his trial on a formal charge, or for remanding him, he shall ‘0 be discbm‘g‘id
discharge him.

Charge, Plea, and Defence.
CCIII.
When the evidence of the complainant and of the witnesses for the prosecution, Charge.
and such examination of the defendant as the magistrate may consider necessary,
have been taken, the magistrate shall consider whether any and what offence is
primcijacie proved against the defendant, and if he ﬁnds that an offence is
apparently proved against the defendant which falls within the definition in a
certain clause of the Penal Code, or within one or other of the deﬁnitions in

several clauses of the code, he shall repare in writing a charge against the
defendant in the manner prescribed in ‘hapter XII. of this Code of Procedure.
CCIV.
The charge shall then be read to the defendant, and he shall be asked whether mam
he be guilty or not guilty of the offence charged.
CCV.
If the defendant plead “ guilty,” the magistrate shall explain to him the Plea of"gui1ty_"

clause or clauses of the code relating to the offence charged, and satisfy himself
that the defendant comprehends the nature of the charge, and the effect of
his plea. If the defendant then adhere to his plea of “guilty,” the same shall
be recorded, and the defendant convicted thereon.

CCVI.
If the defendant plead “ not guilty” to the charge, he shall be called upon Plea of u no,
to enter upon his defence, and to produce his evidence, if in attendance, and guilty.”
shall be allowed to recal and cross-examine the witnesses for the prosecution.
C CVII.
The magistrate shall summon any witness, and examine any evidence, that Evidence for the
may be offered in behalf of the defendant, to answer or disprove the evidence defence
against him, and may, for this purpose, at his discretion, adjourn the trial to
such future time as may be necessary, and so from time to time.
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CCVIII.
Witnesses for the
defence.

The provisions of Articles CLXXXV., CLXXXVI., CLXXXVII., and
CXC. shall be applicable to witnesses named in support of the defence.
CCIX.

Conviction.

How the magis
trate is to proceed
when, after com

mencement of trial,
he ﬁnds the case
beyond his juris
diction.

If the defendant is convicted, the magistrate shall pass sentence upon him
according to law.
CCX.
In any trial before a magistrate, wherein it may appear, at any stage of the

roceedings, that either from the value of the property exceeding the pecuniary
imit assigned to the magistrate, or other cause, the case is one which the magis
trate is not competent to try, the magistrate shall stop further proceedings under
this Chapter, and shall proceed in accordance with the Rules of Chapter XI. for
conducting preliminary investigations in cases triable by the High Court or
Session Court ; and if the accused have been called upon to plead to a charge or
charges prepared by the magistrate, such charge or charges, and the proceedings
consequent thereon, shall be held to be null and void.

CHAPTER XIV.
OF OFFENCES TRIABLE BY THE MAGISTRATES.

Cases in which a Summons on Complaint shall issue to the Defendant.

Complaint and issuing (f Processfor causing the Attendance of the Accused.

Summons shall
issue.

CCXI.
In all cases where a complaint shall be made before a magistrate, having
jurisdiction in the case, that any person has committed or is suspected to have
committed any offence other than the offences provided for in Chapter XIII.
of this Code of Procedure, for which he is liable, upon a summary conviction for

the same before a magistrate, to be imprisoned or ﬁned, or otherwise punished,
it shall be lawful for such magistrate to issue his summons directed to such per
son, stating shortly the matter of such complaint, and requiring him to appear at
a certain time and place before such magistrate, to answer to the said complaint;
When warrant

provided that if the magistrate shall be satisﬁed by evidence before him that

may issue.

the accused is about to abscond, then, instead of issuing such summons, it shall

Service of sum

mons.

When magistrate
may refuse sum
mons.

be lawful for him to issue his warrant in the ﬁrst instance for the arrest of the
accused.
CCXII.
Every such summons shall be served upon the person to whom it is so directed,
by delivering the same to such person, or by leaving the same with some adult
member of his family ; and the proper ofﬁcer shall certify the service of the said
summons.
CCXIII.
Provided that, before issuing the summons to the accused party it shall be
competent to the magistrate to examine the com lainant as to the speciﬁc facts
of the case, and if upon such examination it shal appear to the magistrate that
there is no sufﬁcient ground for summoning the accused, he may refuse the
summons.

CCXIV.
If summons be not

obeyed, warrant.

If the person sewed with a summons as provided in Article CCXII. shall
not be and appear before the magistrate at the time and place mentioned in

such summons, and it shall be made to appear to the magistrate that such
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summons was so served in what shall be deemed by the magistrate to be a
reasonable time before the time therein appointed for appearing to the same,
then it shall be lawful for such magistrate, if he shall think ﬁt, upon declaration
being made before him substantiating the matter of such complaint to his satis
faction, to issue his warrant to apprehend the person so summoned, and to bring
him before such magistrate to answer to the said complaint.
CCXV.
The magistrate may, if he sees sufﬁcient cause, dispense with the personal
attendance of the party complained against, and permit him to appear by an
agent duly authorized to act in his behalf. In such case, however, it shall be
at the discretion of the magistrate, at any stage of the proceedings, to direct
the personal attendance of such party.

Magistrate may
dispense with per
sonal attendance
of accused.

Summoning, &c. qf Witnesses.
CCXVI.
If it shall be made to ap ar to the magistrate that any person is likely to give
material evidence in behal of the complainant or defendant in any case which
may be tried according to the rules of this Chapter, and will not voluntarily
appear for the purpose of being examined as a witness at the time and place
appointed for the hearing of such complaint, such magistrate shall issue his
summons to such person under his ban and seal, requiring him to appear at a
time and place mentioned in the summons, before the said magistrate, to testify
what he knows concerning the matter of the said complaint.

Summons to
witness to attend

and give evidence.

CCXVII.
It shall be lawful for the magistrate to direct that before any process is issued Diet mon ey for
for the attendance of witnesses in cases under this Chapter, the person preferring Witnesses.
the charge shall deposit in the hands of the proper ofﬁcer a sufﬁcient sum for
the maintenance of the witnesses who may be summoned on his application,
during their attendance at the magistrate’s Court, and the magistrate shall
regulate the amount of diet money so required, with reference to the pro
bable period such witnesses may have to be in attendance, and in the event of
the prolonged detention of witnesses, shall direct the deposit of any further sum

which to the said magistrate may seem requisite.
CCXVIII.
It shall be at the discretion of the magistrate, at any stage of the trial, to
summon and examine any Witnesses whose evidence he may consider essential
to the just decision of the case.

Magistrate may
summon necessary
evidence.

CCXIX.
The provisions of Articles CLXXXV., CLXXXVI., and CLXXXVII. shall Application of

be applicable to witnesses summoned according to the provisions of Articles
CCXVI. and CCXVIII.

previous rules.

Bail.

CCXX.
If upon the day and at the place appointed the defendant shall attend volun Defendant may be
tarily lIl obedience to the summons in that behalf served upon him, or shall be admitted to bail or
brought before the magistrate by virtue of any warrant, it shall be at the dis to be at large upon
Recogni
cretion of the magistrate to admit the defendant to bail, or allow him to be at personal
zance.
large upon his personal recognizance. If he cannot give bail, when required to
do so, he shall be committed to custody. In cases in which the order of the
magistrate shall direct that the defendant be admitted to bail, the provisions of

Articles CXLIV. to CLIII. inclusive shall be applicable to cases tried
according to the provisions of this Chapter.
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Appearance, Examination qf Parties, and Evidence.

Nonappearnnce of
complainant.

Admission by
defendant of truth
of complaint.

CCXXI.
If upon the day appointed for the appearance of the defendant, or any day
subsequent thereto, on which the case may be called on, the complainant does
not ap ear, the magistrate shall dismiss the complaint; unless for some reason
he she I think proper to adjourn the hearing of the same unto some other day,
upon such terms as he shall think ﬁt.
CCXXII.
On the appearance of both arties for the hearing of the case, the substance
of the complaint shall be state

to the defendant, and he shall be asked if he

have any cause to show why he should not be convicted; and if he thereupon
admit the truth of such complaint, and show no cause, or no sufficient cause,

why he should not be convicted, then the magistrate may convict him accordingly.

Proceeding when
no such admission
is made.

CCXXIII.
If the defendant do not admit the truth of the complaint, then the magistrate
shall proceed to hear the complainant, and such witnesses as he may examine
in support of his complaint, and also to hear the defendant and such witnesses
as he may examine in his defence; and having heard the parties and their
witnesses, shall consider the whole matter and determine the same, and shall

convict the defendant or dismiss the complaint, as the case may be.

How the evidence
is to be recorded.

CCXXIV.
The evidence of each witness shall be taken down in writing by, or in the
presence and under the superintendence of the magistrate, not ordinarily in
the form of question and answer, but in that of a narrative, and when completed
shall be read over to the witness, and signed by him in the presence of the
magistrate. In case the witness shall refuse to sign the deposition, the magistrate
shall sign the same, and record the reason, if any, given by the witness for
such refusal, together with such remarks thereon as the magistrate shall think
ﬁt to make. It shall be at the discretion of the magistrate to take down, or
cause to be taken down, any particular question and answer, if there shall
appear any special reason for doing so, or any person who is a prosecutor or
defendant in the case shall require it. If any question put to a witness be
objected to by any such person, and the magistrate shall allow the same to be
put, the question and answer shall be taken down, and the objection, and the

name of the person making it, shall be noticed in taking down the depositions,
together with the decision of the magistrate upon the objection. The magistrate
shall also record such remarks as he may think material respecting the demeanour
of any witness whilst under examination.

Adjournment.

CCXXV.
Before or during the hearing of any complaint, it shall be lawful for the
magistrate to adjourn the hearing of the same to a future day, to be then
appointed and stated in the presence and hearing of the party or parties;
and if on the day to which such hearing or such further hearing shall be so
adjourned the defendant shall not appear, the magistrate may issue his warrant
for the arrest of such defendant, and if the complainant shall not appear, the
magistrate may dismiss such complaint.
CCXXVI.

Formal charge may
be prepared.

It shall be at the discretion of the magistrate, in the trial of any case in
which a summons on complaint shall issue to the defendant, to follow the rules
of procedure prescribed in Chapter XII. for the preferring of criminal charges,
and in Articles CCIII. to CCVIII. inclusive, for the trial of such charges.
CCXXVII.
If the defendant is convicted, the magistrate shall pass sentence upon him

Conviction.

according to law.
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Costs.

CCXXVIII.
In all cases of summary conviction under this chapter, it shall be lawful for Magistrate may
the magistrate making the same, in his discretion, to award that the defendant award Costs,
shall pay to the complainant such costs as to such magistrate shall seem just
and reasonable; and in cases where such magistrate, instead of convicting as
aforesaid, shall dismiss the complaint, it shall be lawful for him, in his discretion,

in and by his order of dismissal, to award and order that the complainant shall
pay to the defendant such costs as to such magistrate shall seem just and
reasonable ; and the Sums so allowed for costs shall always be speciﬁed in such
conviction, or order of dismissal aforesaid, and shall be recoverable by distress
and sale of the goods and chattels of the party, and, in default of such distress,
by imprisonment, without labour, in the gaol for the conﬁnement of debtors, for

any time not exceeding one calendar month, unless such costs shall be sooner
paid.

CHAPTER XV.
OF INQUIRIES AND TRIALS BEFORE THE SUBORDINATE CRIMINAL Couars.

CCXXIX.
Criminal cases shall be brought before the Subordinate Criminal Courts by
reference by the magistrate.

How cases are to

It shall, however, be at the discretion of the be brought before

Government, respect being had to the public convenience, to authorize a
Subordinate Criminal Court also to receive such cases on complaint preferred
directly to such Court, or on the report of a police ofﬁcer.

Subordinate

Criminal Courts,

Cases are now brought before the Subordinate Criminal Courts by reference by the
magistrate. We propose to give to the Government a discretionary power of authorizing
any Criminal Court to receive cases within its competence, either on complaint by a

prosecutor or report of a police ofﬁcer.

To enact that all Courts shall have this power

might lead to public inconvenience in the case of a Court held at the same station as that
of the magistrate, but any such inconvenience will be avoided by leaving the regulation of
this matter in the hand of the Government. The Government will probably authorize all
Courts at a distance from the magistrate’s station to exercise the full original jurisdiction

referred to in this article.

CCXXX.
Whenever a criminal case is referred by a magistrate to a Subordinate Criminal
Court, the order of reference, if the case have been transmitted by a police
ofﬁcer, shall be recorded on such ofﬁcer’s report, and if the complaint have
been preferred direct to the magistrate, the process for causing the attendance
of the accused shall be made returnable to the Court to which the Case is re
ferred, and the witnesses shall be directed by the summons to attend at such
Court.

Cases how to be
referred.

CCXXXI.
In the trial of criminal cases, whether brought before them on reference
by the magistrate, or directly by complaint preferred to themselves, or by the
report of a police ofﬁcer, the Subordinate Criminal Courts shall be guided by
the rules prescribed for the guidance of the magistrate in similar cases, and
police ofﬁcers and others shall be bound to obey all orders and processes
issued in such cases by a Subordinate Criminal Court in like manner as if they
had been issued by the magistrate.

Subordinate Cri
minal Courts to
follow the same

rules of procedure
as the magistrate.

CCXXXII.
In every case before a Subordinate Criminal Court, wherein the Court, at any Modeofproceeding
stage of the proceedings, maybe of opinion that the evidence is such as to in cases beyond
warrant a presumption that the defendant has been guilty of an offence calling jurisdiction
for a more severe punishment than the Court is authorized to adjudge, it
R 3
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shall stop further proceedings, and if the case have been brought before it by
complaint directly preferred, shall leave the complainant to apply to the
magistrate, and in all other cases shall submit its proceedings to the magistrate,
who shall either try the case himself, or if the case have been submitted by a
Subordinate Criminal Court of the second class, refer it, at his discretion, to a
Subordinate Criminal Court of the ﬁrst class.

In either case, the Court which

gives judgment in the trial shall examine the parties and the evidence, as if
no proceedings had been held in any other Court.
Under the existing system, magistrates are authorized to refer Criminal Cases to the Sub
ordinate Courts for investigation and report.
Upon the receipt of the report the magis
trate decides the case upon evidence taken before another Court. The rules proposed by
us require that the evidence shall always be taken by the Court which pronounces sentence.

Foregoing rule not
t0 interferewith

CCXXXIII.
Provided, that nothing in the last preceding article shall be held to interfere
with the exercise of power specially conferred upon a judge of a Subordinate

g‘glg‘xr 8:11;“ Criminal Court, in regard to committing or holding to bail persons charged
5,. gri',“ before the with criminal offences to take their trial before the Session Courts.
Session Court.

CHAPTER XVI.
PLACE WHERE PRELIMINARY INVESTIGATIONS AND TRIALS HELD, AN OPEN COURT.

CCXXXIV.
Pmewmwmwg.
The room or place in which the magistrate, or judge of a Subordinate
tigation made, an Criminal Court, shall sit to hear and try any complaint triable by himself, or
Open Colmto conduct the preliminary investigation into any case triable by the High Court
or a Session Court, shall be deemed an open and public Court, to which the
public generally may have access, so far as the same can conveniently contain
them; but it shall be lawful for the magistrate or judge of a Subordinate
Criminal Court, in his discretion, to order that during the investigation into

any particular case triable by the High Court or a Session Court, no person
shall have access to, or be, or remain in such room or building without the

consent or permission of such magistrate or judge, if it appears to him that
the ends of justice will be best answered by so doing.
-

CHAPTER XVII.
OF RECOGNIZANCE AND SECURITY TO KEEP THE PEACE.

CCXXXV.
Personal recogni_
Whenever a person charged with rioting, assault, or other violent breach of
zanee to keep the the peace, or with abetting the same, or With assembling armed men or
P6“? i1} cases of taking other unlawful measures with the evident intention of committing
connctmn'
the same, shall be convicted of such charge before any Criminal Court
by which the offence may be cognizable; and the Court by which a ﬁnal
sentence or order in the case may be passed, shall be of opinion that it is just
and necessary to require a penal recognizance for keeping the peace, from
the person so convicted; it shall be lawful to the Court passing the ﬁnal
sentence or order, to direct that the person so convicted be required to
execute a formal engagement in a sum proportionate to such person’s condition
in life and the circumstances of the case, for keeping the peace during such
period as it may appear proper to ﬁx in each instance, not exceeding one year
from the time of the prisoner’s discharge, if the sentence or order be passed
by a magistrate or other ofﬁcer exercising the powers of a magistrate, or three
years, if the sentence or ﬁnal order be passed by the High Court, or by a
Session Court.
The rules of this chapter are taken from the law on the same subject now in force in the

Presidency of Bengal.
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CCXXXVI.
In cases wherein it may appear necessary to require security for keeping Security to keep
the peace in addition to the personal recognizance of the party, it shall also the peace.
be lawful to the Court passing the ﬁnal sentence or order, to direct the same,

and to ﬁx the amount of the security bond to be executed by the surety or
sureties; with a provision that if the same be not given the party required to
ﬁnd the security shall be kept in custody for any time not exceeding one year,
if the order be passed by a magistrate, or other ofﬁcer exercising the powers of
a magistrate, or three years if the order be passed by the High Court, or by a
Session Court.
CCXXXVII.
It shall be lawful for the magistrates, or other ofﬁcers exercising the powers Personal recogni
of a magistrate, to take a recognizance from a party in all cases wherein it zance without eon may appear just and necessary to require the same for the maintenance of viction.
the peace in their respective jurisdictions, although the party to be bound in
such recognizance may not have been convicted of any speciﬁc offence.
CCXXXVIII.
In cases wherein it may appear necessary to require security for keeping
, the peace, in addition to the recognizance of the party, it shall be lawful for
such magistrate, or other ofﬁcer exercising the powers of a magistrate, to direct
the same, although the party required to give such security may not have been
convicted of any speciﬁc offence, and to ﬁx a reasonable amount for the security
bond to be executed by the surety or sureties.

Security without
conviction.

CCXXXIX.
Whenever it shall appear to the magistrate or other ofﬁcer as aforesaid that For one year.
the period for which the party should be bound to keep the peace, with or
without additional security, need not exceed one year, it shall be lawful for him, '
without reference to superior authority, to give directions accordingly, and in
default of such recognizance or additional security, to commit the party to
prison in the civil gaol until he shall do what has been required of him.
CCXL.
Whenever it shall appear to the magistrate or other ofﬁcer as aforesaid that For more
the period for which the party should be bound to keep the peace with or year.
without additional security ought to exceed the period of one year, the
magistrate or other ofﬁcer aforesaid shall record his opinion to that effect, with
an order specifying the amount of recognizance and security, as well as the
number of sureties which should in his judgment be required, and the period
for which the recognizance and security should be required, which however
shall in no case exceed three years. If the party shall not furnish the recog
nizances and security so required, the proceedings shall be laid, as soon as
conveniently may be, before the High Court or the Court of Session (according
as the order may have been passed by a magistrate of Calcutta or by a
magistrate of a district in the Mofussil), which, after examining them and
calling for any further information or evidence which it may think necessary,
shall pass orders on the case conﬁrming, modifying, or annulling the orders of
the magistrate or other ofﬁcer as aforesaid, and if the orders so passed by the
High Court or Session Court conﬁrm to any extent the requisition for
recognizance or securities, the High Court or Session Court shall direct the
magistrate or other oﬁicer as aforesaid to commit the party to prison in the
civil gaol until he shall do what has been required of him.

than one

CCXLI.
Provided always, that no party shall be kept in prison under the provisions
of the foregoing articles for a longer period than that for which the recognizance
and securities have been required from him.
R 4

Imprisonment not
to exceed period of
recognizance and
security.
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CCXLII.
The magistrates are empowered, at all times, to exercise their discretion in
releasing, without reference to any other authority, prisoners conﬁned under
requisition of security to keep the peace, whether by their own orders or by
those of any other person exercising the powers of a magistrate; provided
the magistrates shall, from whatever cause, be of opinion that such prisoners
can be released without hazard to the community.
CCXLIII.
In cases in which a magistrate may, for whatever reason, be of opinion that
any prisoner conﬁned under requisition of security to keep the peace, by order
of the High Court, or of a Session Court, can be safely released without
such security, the magistrate shall make an immediate report of the case, with
his opinion, for the orders of the Court which may have required the prisoner
to furnish security previously to his release.
CCXLIV.
Persons who may become sureties for the peaceable behaviour of parties
may, at all times, obtain a discharge from their future responsibility, by deliver
ing up or causing to be delivered up the parties for whom they may have
become responsible to the proper magistrate. In such case it shall be com
petent to such parties to ﬁnd new sureties.
CCXLV.
Whenever it may be proved before the magistrate that any such recog

Proceeding to com
pel payment of
penalty of personal
recognizance

nizance of a party as aforesaid has been forfeited, he shall proceed to enforce

Proceeding to com
pel payment of pe
nalty by sureties.

C CXLVI
Whenever it may be proved before the magistrate that any such recognizance
has been forfeited, if a security bond shall have been taken and the magistrate
shall think that proceedings should be had upon such bond, he shall give
notice to the surety or sureties to pay the penalty, or to show cause why it

the penalty of such recognizance in the mode prescribed for the satisfaction of
decrees of the Civil Court.

should not be paid; and if no sufﬁcient cause shall be shown, the magistrate

shall proceed to levy the penalty from such surety or sureties by the attach
ment and sale of any of his or their property, in the mode prescribed for the
attachment and sale of property in satisfaction of decrees of the Civil Court;
and if the penalty be not paid and cannot be recovered by such attachment
and sale, such surety or sureties shall be liable to conﬁnement, by order of
the magistrate, in the civil gaol of the station, during a period not exceeding
six months.

CHAPTER XVIII.
SECURITY FOR Goon BEHAVIOUR.

When magistrate
may require seen ;
rity for good be
haviour for one
year.

CCXLVII.
Whenever it shall appear to a magistrate, from the evidence to general
character adduced before him, that any person is by repute a robber, house
brcaker, or thief, or a receiver of stolen property, knowing the same to have
been stolen, it shall be competent to the magistrate to require security for
the good behaviour of such person for a deﬁnite period not exceeding one
year.
The rules of this chapter are also taken from the law on the same subject now in force in

the Presidency of Bengal.

How to proceed

in cases beyond
one year.

CCXLVIII.
Whenever iit shall appear to a magistrate, from the evidence to general
character adduced before him, that any person is by habit a robber, house
breaker, or thief, or a receiver of stolen property, knowing the same to haVe
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been stolen, of a character so desperate and dangerous as to render his release,
without security, at the expiration of the limited period of one year, hazardous
to the community, the magistrate shall record his opinion to this effect, with an
order specifying the amount of security which should, in his judgment, be
required from such person, as well as the number of sureties, and the period,
not exceeding three years, for which the sureties should be responsible for such
person’s good behaviour.
CCXLIX.
If the person required to furnish security, as provided in the last preceding Case to be laid
article, shall not furnish the security so required, the proceedings shall be before the High
laid, as soon as conveniently may be, before the High Court or the Sessions 83“" °" Sesswn
.
.
Court, (according
as the order may have been passed by a magistrate
of urt.
Calcutta, or by a magistrate of a district in the Mofussil,) which, after
examining them, and requiring any further information or evidence which it
may judge necessary, shall be competent to pass orders on the case, either
conﬁrming, modifying, or annulling the orders of the magistrate, as it may
judge proper and equitable.
C CL.
In all such cases, if the High Court or Session Court shall not think it safe High Court or

to direct the immediate discharge of such person, it shall ﬁx a limited period Session Court may
for his detention, not exceeding three years, in the event of his not giving the requ‘re 583"“?
security required from him.
'
Egjezxggming
CCLI.
In every instance in which security for good behaviour may be required, What theorder for
whether by the High Court, the Session Court, or the magistrate, the amount 5°?“1'ityis t° °°"'

of the security, the number of sureties, and the period of time for which mm'
the sureties are to be responsible for the good conduct of the person required
to furnish security, shall be stated.

CCLII.
In the event of any person required to give security under the provisions of default of secu
the foregoing articles failing to furnish the security so required, he shall be my, 2mg :0 be
committed to prison until he furnish the same; provided always, that no party commune 0
shall be kept in prison for a longer period than that for which the security has prison'
been required from him.

CCLIII.
The magistrates are empowered, at all times, to exercise their discretion in When magistrate
releasing, without reference to any other authority, prisoners conﬁned under may release per:

requisition of security for good behaviour, whether by their own orders or b

39',“ "mg" ml)“

those of any other person discharging the functions of a magistrate; provided gluon}, mum}
the magistrates shall, from whatever cause, be of opinion that such prisoners can
be released without hazard to the community.
CCLIV.
In cases in which a magistrate may, for whatever reason, be of opinion that When he must re
any prisoner conﬁned under requisition of security for good behaviour, by order P0"
of the High Court or of a Session Circuit, can be safely released without such
security, the magistrate shall make an immediate report of the case, with his
sentiments, for the orders of the Court which may have required the prisoner
to furnish security previously to his release.
CCLV.
Persons who may become sureties for the good behaviour of parties may at How persons who

all times obtain a discharge from their future responsibility, by delivering up 11?“ be°°£n° “1‘9
or causing to be delivered up the parties for whom they may have become [Ejﬁzeimcharge
responsible to the proper magistrate.
such parties to ﬁnd new sureties._

In such case it shall be competent to
S

'
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CCLVI.
Whenever the magistrate shall be of opinion, that by reason of an offence
proved to have been committed by the person for whose good behaviour secu
rity has been given, proceedings should be had upon the bond executed by the
surety or sureties, he shall give notice to the surety or sureties to pay the
enalty, or to show cause why it should not be paid; and if no sufficient cause
shall be shown, the magistrate shall proceed to levy the penalty from such
surety or sureties, by the attachment and sale of any of his or their property,
in the mode prescribed for the attachment and sale of property in satisfaction of
decrees of the Civil Court; and if the penalty be not paid, and cannot be reco
vered by such attachment and sale, such surety 0r sureties shall be liable to
conﬁnement, by order of the magistrate, in the civil gaol of the station, during
a period not exceeding six months.

CHAPTER XIX.
Jmuss AND Assnssoas.

CCLVII.
Grand juries
abolished.

Grand juries shall be abolished.
CCLVIII.

Trials in Calcutta

to be by jury.

The trial of all offences within the limits of the town of Calcutta, except

offences punishable upon summary conviction, shall be by jury.
CCLIX.
The provisions of they preceding Article may be extended by the Governor

Governor General
in Council may ex

tend trial by jury

General in Council to such places beyond the limits of the town of Calcutta
as he may see ﬁt.

to other places.

Trial by jury, be
fore the Session

CCLX.
Criminal trials before the Session Judge, in which a British subject, or an
European, or an American, or an East Indian, or an Armenian, or a person of

Court, of register

any other class to which the Governor General in Council may see ﬁt to extend

ed persons.

this rule, registered according to such miles as the Governor General in Council
shall prescribe, is the defendant or one of the defendants, shall be by jury, of
which at least one half shall consist, if such defendant desire it, of persons so
registered.

How the jury is to
be constituted.

Joinder of regis
tered and non
registered persons.

CCLXI.
Criminal trials before the Session Judge, in which registered and non
registered persons are joined as defendants, shall be by jury, and such joinder
shall not be a ground of severance at such trial.
CCLXII.

How the jury is

In such cases, if the non-registered defendant desire it, at least one half of

to be constituted
in such cases.

the jury shall consist of non-registered persons, and if the registered defendant
also desire to be tried by a jury of which one half are registered persons, then
the jury shall be composed of an even number, of which one half shall be regis
tered, and the remaining half non-registered persons.

Number of which
the jury is to con
sist.
Number of voices

CCLXIII.
In all trials, whether before the High Court at Calcutta or before the
Session Judge, the jury shall consist of not less than three, nor more than nine
persons, and unanimity, or a majority of not less than two thirds with the
concurrence of the judge, shall be necessary for a verdict of guilty; and in

necessary to a ver

default of such unanimity, or of such majority with the concurrence of the

dict of guilty.

judge, the defendant shall be acquitted.
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CCLXIV.
Provided that at Calcutta the jury shall, in all cases, consist of nine persons, In Calcutta, jury
and at all other places, of such number of persons, not less than three, as the

Governor General in Council shall from time to time direct.

not to consist of
less than nine.

CCLXV.
For all classes of the community not included in the number of those to
whom the mode of trial by jury has by the above provisions been extended,
trials before the Session Judge shall be conducted with the aid of two or more

Trials before the
Session Court with

assessors.

assessors as members of the Court, with a view to the advantages derivable

from their observations, particularly in the examination of witnesses. The
opinion of such assessors shall be given separately and discussed; and if any of
the assessors or the judge shall desire it, the opinion of the assessors shall be
recorded in writing. But the decision is vested exclusively in the judge.
CCLXVI.
All persons resident within the limits of the general jurisdiction of the High
Court shall, according to such rules, and subject to such qualiﬁcations as shall
be ﬁxed in manner herein-after mentioned, be deemed capable of serving as
jurors and assessors, and shall be liable to be summoned accordingly.

Who are capable
of serving as jurors
and assessors.

CCLXVII.
The High Court shall have power from time to time, to make and establish High Court to
such rules with respect to the qualiﬁcation, appointment, form of summoning, make rules in re
gard to jurors and
challenging, and service of such jurors and assessors, and such other regulations assessors.
relating thereto, as it may deem expedient and proper; provided that such rules
and regulations shall before they are issued have received the sanction of the
Governor General of India in Council.

Of the Courts at present administering criminal justice, the Supreme Court, as we have
already stated, acts by the instrumentality of grand and petit juries, like an ordinary Court
of oyer and terminer in England. No other Criminal Courts in India follow the same course.
The Nizamut Adawlut hears such cases as are referred to it by the Session Judge. The record
of trial is heard, and the sentence passed by a single judge, except in cases of capital punish
ment, which can be inﬂicted only by the concurrent Voices of two judges.
The Session Court tries only such cases as are sent by the magistrate, after a preliminary
investigation. That Court tries with tie aid either of a Mohamedan law ofﬁcer, of ajury, or of
assessors. ()n the conclusion of' the trial, the law officer delivers his opinion, or the jury its

verdict, as the case may be. When assessors are employed, they state to the judge suc
cessively their respective opinions. In the event of a difference of opinion as to the guilt
of the accused between the Session Judge and the law ofﬁcer, the case must be referred for the
opinion and sentence of the Nizamut Adawlut; but in cases tried by jury, or with the aid of
asse5sors, the decision is vested in the Judge, any difference of opinion between him and
those associated with him in the trial being always recorded.
The magistrate and his subordinates try cases which are brought before them in the ﬁrst
instance, and decide without the assistance ofjury or assessors.

The provisions prepared by us on the subject of juries commence with a rule to the effect
that grand juries shall be abolished. This institution has never existed in India out of the
Presidency Towns,—is not adapted to the country,—and, as coming between the magistrate
and the session judge, so as to control in any way the proceedings of the former, would not be
understood or‘appreciated by the great mass of the community. The retention ofthe grand jury
in Calcutta would involve a very wide, and as we think an unnecessary diversity from the prac
tice of the mofussil in the mode of dealing with criminal charges.
It is different with the trial by jury. We propose to retain this mode of trial in Calcutta, and in the case of British subjects in the mofussil; to extend it to certain other
classes in the mofussil who have not hitherto enjoyed it; and to leave it to the discretion of the

Governor General in Council to extend it to such other places out of Calcutta as he may

think ﬁt.
It will be seen, however, on reference to the rules which we have proposed, that the right
of trial by jury in the case of persons residing beyond the limits of any place to which this
mode of trial is extended, is to be conditional upon registration, according to such rules as
the Gowrnor General in Council shall prescribe.
In a country with such a diversiﬁed population as India comprehends, it would be extremely
difficult to insert in a legislative measure any positive rule of national or local distinctions
which would not be open to grave objections. The difﬁculties of legislation will be met to a
great extent by empowering the Governor General in Council to issue from time to time such
instructions as he may deem proper in regard to the registration of persons belonging to
those classes mentioned in the rules, or of any other persons to whom, in his judgment, the
right of trial by jury should be extended; and questions of a difﬁcult and delicate nature will
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be anticipated by the Government, and not discussed in the Courts. It will be at the
Option of the parties entitled to register to avail themselves of their privilege, and we think
they should be allowed to exercise this option at any time previous to trial. A referenceto the
register will at once decide the right to be tried by ajury.
Provision is made for the trial of cases in which registered and non~registered persons
are joined as defendants by a. jury composed of an equal number of registered and non
registered persons.
In regard to the number of the jury, it is proposed that in Calcutta the jury shall always
consist of nine, and at all other places of such number of persons, not more than nine
and not less

than three, as the

Governor General in Council shall from time to time

direct. The number in diﬂ'erent places must be regulated by the number of available qualiﬁed
jurors; and in many places the number of three will be procured with greater difﬁculty
- than nine in Calcutta.

In Calcutta the number of the jury has hitherto been twelve; and unanimity has been
essential to a verdict, such verdict being binding upon the Court. In the mofussil, “the
“ mode of selecting the jurors, the number to be employed, and the manner in which their

“ verdict is to be delivered, are all left to the discretion of the presiding judge,” in whom
the decision is exclusively vested. We do not propose to follow either of these courses.
Whatever may be said in favour of a system which requires unanimity as essential to the
validin of a verdict of guilty, we are of opinion that it would be unadvisable in giving greater
efﬁcacy to the ﬁnding ofa jury in the mofussil than has hitherto prevailed, to allow a. single
opinion to nullify the opinions of the majority. As little do we think that the presiding
judge shoudl be at liberty entirely to over-rule the verdict of even an unanimous jury. We
accordingly propose that unanimity, or, with the concurrence of the judge, a majority of not
less than two thirds, shall be necessary for a verdict of Guilty. The necessity for some
modiﬁcation of the rule which requires complete unanimity has been recognized in India; for,
since our adoption of the provisions on this subject, we observed, in the Calcutta Government
Gazette of the 26th August last, a Bill, which probably has by this time become law, in
which is a clause to the effect that, if ajury cannot agree after six hours' deliberation, but a
majority of not less than three fourths are agreed, the verdict of such majority shall be as
valid as if the Jury were unanimous.

Under the rules which we propose, which are essentially

in concurrence with those recommended by the Law Commission in Calcutta, there will not be
any necessity for ﬁxing any period for the deliberation of thejury. If the jury are unanimous
for convicting, their verdict will be ﬁnal as to the facts of the case; if the number of voices
for conviction is less than two thirds there will be a verdict of acquittal ; and if two thirds,
or any larger number short of the whole, convict, the decision will rest with the judge.
Trials in the Session Courts of the mofussil, when not by jury or assessors, must now be

conducted with the aid of the Mahomedan law ofﬁcer. The introduction of the Penal Code will
sweep away every remaining vestige of the Mahomedan law from the administration of criminal
justice in India; and the law ofﬁcer will no longer be a necessary part of a Session Court.
At present, in the mofussil, in a trial by jury, the decision of the jury is given in the form
of a verdict; in a trial by assessors, the opinion of each assessor is given separately, and dis

cussed. In the year 155] (the last year the returns of which are in the hands of the
Commission), the number of cases decided by the Session Judges in the Lower Provinces
was 1,24-3; of these, 130 were tried with the aid of assessors, and 181 of juries.

Of the

former, 115 were decided in accordance with, and 15 contrary to, the opinions of the
assessors; and of the latter, 147 in accordance with, and 34- contrary to, the verdict of the

jury. There is no return of the number of trials before the Session Courts during the
same year in the North-west Provinces: but the number of persons tried was 121 in excess
of the number tried by those courts in the Lower Provinces, the total number tried in each
being nearly 4,000. The difference in the number of cases was probably not in greater proportion.
Of the cases tried in the courts of the North-west Provinces, 379 were tried with the aid of
assessors, and 847 with the aid of juries.

Of the former, 801 were decided in conformity

with the opinions of the assessors; and of the latter, 679 in conformity with the verdict of
the jury. These statistics, in our judgment, justify the conclusion that assessors may be
employed with advantage in all criminal trials before the session Courts in which juries are
not employed. The existing rule of the Bengal Code adverts to the employment of respectable
natives as assessors, “ with a view to the advantages derivable from their observations, par

ticularly in the examination of witnesses."
These words we have retained for the purpose
of indicating the mode in which the employment of assessors may be rendered most efﬁcient.
We have also retained the provision of the Bengal Code in regard to the separate recording
and discussion of the opinions of the assessors, as better calculated than any other plan that
can be devised for securing carefulness and consideration on the part of those who may be
associated with the session judge in the trial of criminal cases.
A difference is proposed in the mode of taking the verdict of a jury from that of taking
the opinion of the assessors. In the former case, the judge will sum up the evidence for
the guidance of the jury, and then call for their verdict. In the latter, the judge will call for
the opinions of the assessors, without any expression of his own. There is a reasonable appre
hension that the native assessor, when his own opinion is to be subjected to discussion in open
Court, is likely to be unduly biassed by the opinion of the presiding judge: we have
endeavoured to obviate this by the order of procedure which we have described.
The Code of Procedure contains no rules in regard to the qualiﬁcation, appointment, or
summoning of jurors and assessors. The regulation of these, and other points incidental to the

efﬁcient working of the plan, will be left to the High Court under sanction of the Governor
General in Council.
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CHAPTER XX.
TRIALS BEFORE THE Counr or ORIGINAL CRIMINAL JURISDICTION CONSTITUTED BY A
JUDGE on JUDGES or THE HIGH COURT.

CCLXVIII.
When it happens that a Judge of the High Court has sent a case for trial A person holding
before the Court of original criminal jurisdiction constituted by a Judge or the ofﬁce of Judge
the High Court
Judges of the High Court, or that a person is appointed to ofﬁciate as a Judge of
may try cases com
of the High Court, who had previously ofﬁciated in the Court by which com mitted by himself.
mitments are made to that Court, and there are before the High Court charges
preferred by himself upon which trials are still to be held, it shall nevertheless
e competent to him to proceed thereupon as in other cases.
An existing provision of the Bengal code directs that when the ofﬁcer who has made a
commitment to the Session Court happens to be appointed to preside as judge in that ( ourt
before the trial has taken place, the case shall not be tried by him, but shall be reserved to
be disposed of under a special provision. We are of opinion that the previous intervention
in the case as committing officer should not be a legal disqualiﬁcation to preside at a trial
as a judge. The rule laid down in this article may be unnecessary uith refernce to the
High Court, but as the disqualifying provision exists in the Bengal code, its insertion here

will prevent any doubt upon the subject.

CCLXIX.
It shall be competent to the High Court to direct the postponement of atrial, Postponement of
where it is satisﬁed that such delay is prpper and essential to the ends of trial
justice.
CCLXX.
When the Court is ready to commence the trial, the defendant shall be Commencement
brought before it, and the charge shall be read to him, and he shall be asked trial.

of

whether he be guilty or not guilty of the offence charged.
CCLXXI.
If the defendant plead “guilty,” the Court shall explain to him the nature Plan of guilty.
of the charge, read to him the clause or clauses of the code relating to the
offence charged, and satisfy itself that the defendant comprehends the nature
of the charge and the effect of his plea. If the defendant then adhere to his
plllea of “guilty,” the same shall be recorded, and the defendant convicted
t ereon.

CCLXXII.
If the defendant refuse to plead, or plead “not guilty,” the Court shall pro Refusal to plead,
ceed to tr the case, taking all the evidence that is forthcoming in due course, or plea of “ not
and in t e manner in which it has heretofore been taken in trials in the guilty.”
Supreme Court, except in so far as it is otherwise provided by this Code of Mode of taking
Procedure.
In trials before the Supreme Court the judge takes notes of the evidence, which is not

evidence.

recorded by an ofﬁcer of the Court. The excepting clause is neces~ary with reference to the
rule which dispenses with oaths and afﬁrmations, and also to the rule which requires that the
examination of the defendant before the magistrate shall be given in evidence at the trial.

CCLXXIII.
If any witness shall refuse to answer such questions concerning the premises Witness refusing
as shall be put to him, without offering any just excuse for such refusal, the to answer may be
committed to cus
Court may commit such witness to custody for such reasonable time as it may tody.
deem proper, unless he shall in the meantime consent to be examined and to
answer concerning the premises, after which, in the event of his persisting in his
refusal, he may be dealt with according to the provisions of Article CIX. or
Article CXVI.
CCLXXIV.
The examination of the defendant before the magistrate shall be given in
evrdenee at the trial.
This is the existing practice in all cases in the Session Courts in which the examination
of the defendant contains anything of the nature of a confession or admission of guilt, and
when such examination has been attested by witnesses.

Under this rule the examination

will be admitted in all cases when certiﬁed by the magistrate, as provided in Article CXXXV.

S3

Examination of

defendant, evi
dence at the trial.
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C CLXXV.
Court may sum
It shall be at the discretion of the Court, at any stage of a trial, to summon
mon necessary evi and examin'e any witnesses whose evidence it may consider essential to the just
deuce.
decision of the case.
CCLXXVI.
When the case for the prosecution has been brought to a close, the defendant
Defence.
shall be called upon to enter upon his defence and to produce his evidence.

Witnesses for the
defence.

Adjournment.

CCLXXVII.
The defendant shall be allowed to call any witness not previously named by
him, but he shall not be entitled to have any other witnesses summoned than
those named in the list or lists delivered to the magistrate or other ofﬁcer by
whom he was committed, or held to bail, for trial, except as provided in Article
CLXXVI.
C CLXXVIII.
The Court may, at its discretion, adjourn the trial to such future time as
may be necessary, and so from time to time.

CCLXXIX.
Jury to attend at
In the event of the adjournment of a trial, the jury shall be required to attend
adjourned sitting at the adjourned sitting, and at every subsequent sitting until the conclusion
of the trial.
A bill which was before the Legislative Council of India, when this rule was adopted by the
Commission, provides, that “when any trial for any crime in any of the Supreme Courts
by reason of its length requires to be adjourned until another day, the Court shall on its
adjournment permit the jurors to go at large until the time of meeting again according to
the adjournment, unless under the particular circumstances of the case such course seem
inexpedient.”

CCLXXX.
The Judge shall sum up the evidence on both sides, and the jury shall
Summing up and
delivery of verdict. afterwards deliver theirﬁnding upon the charge.

Conviction.

CCLXXXI.
If the defendant is convicted, the Court shall pass sentence upon him accord
ing to law.

CHAPTER XXI.
Cases RESERVED, AND CASES CERTIFIED BY THE ADVOCATE GENERAL.

Judges of the
High Court, in the
exercise oforiginal
jurisdiction, may
reserve cases for
the opinion of the
High Court.

CCLXXXII.
When any person shall have been convicted of any offence before a Court
of original criminal jurisdiction constituted by a Judge or Judges of the High
Court, the Court before which the case shall have been tried may, in its dis

cretion, reserve any question of law which shall have arisen on the trial for the
consideration of the High Court, and thereupon shall have authority to respite
execution of the sentence on such conviction, or postpone the sentence until
such question shall have been considered and decided, as it may think ﬁt;
and in either case the Court, in its discretion, shall commit the person con
victed to prison, or shall take a recognizance of bail with one or two sufﬁcient
sureties, and in such sum as the Court shall think ﬁt, conditioned to appear
at such time or times as the Court shall direct, and receive sentence, or to render

himself in execution, as the case may be. '

Statement of case.

CCLXXXIII.
When the Court of original criminal jurisdiction constituted by a Judge or
Judges of the High Court has reserved a point of law for the opinion of the
High Court, the Judge or Judges before whom the trial was held shall, in a

Hearing.

case signed by such Judge or Judges, state the point or points of law which
shall have been so reserved, and such case shall be heard by at least three
Judges of the High Court, of whom the Judge or one of the Judges reserving
the point or points shall if possible be one, and the Judges by whom such case
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is heard shall have full power and authority to hear and ﬁnally determine the
said point or points of law, and thereupon to pass such judgment and sentence
as to the said Judges shall seem. right, or to alter the sentence, if any, passed by
the Court of original jurisdiction.
CCLXXXIV.
It shall be lawful for any party upon whom sentence of punishment has been Error in law may

passed by a Court of original criminal jurisdiction constituted by a Judge or be certiﬁe‘l by "'8
Judges of the High Court, to present a memorial to the Advocate General, Adwcate General'
alle ing that there is error in the decision of such Court on a point of law, and
distinctly specifying such error. If the Advocate General is of opinion that
there is error as set forth in the memorial, or that a point or points of law

decided by the Court of original criminal jurisdiction should be further consi
dered, he shall certify the same under his signature on the back of the memorial,
and transmit the memorial with such certiﬁcate to the Judge or Judges before
whom the trial was held ; otherwise he shall reject the memorial.
CCLXXXV.
Upon the receipt of such memorial, together with the certiﬁcate of the Statement of case.
Advocate General, the Judge or Judges before whom the trial was held shall
transmit the memorial and certiﬁcate, with a statement of facts and such

remarks as he or they may deem necessary, to the High Court. The case
shall be heard by at least three Judges of the High Court, of whom the Judge Hearing.
or one of the Judges before whom the trial was held shall, if possible, be one ;

and the Judges by whom such case is heard shall have full power and
authority to hear and ﬁnally determine‘the said point or points of law, and
thereupon to alter the sentence passed by the Court of originaljurisdiction, and
to passSeesuch
judgment and sentence as
to the said Judges shall seem right.
Note to Chapter XXVI.
I

CHAPTER XXII.
TRIALS BEFORE THE SESSION COURTS.

CCLXXXVI.
Except in the cases referred to in Article CXVI. a Court of Session, as a Court Cognizance of of
of original criminal jurisdiction, shall not take cognizance of any offence, but fiances by the 395’
upon a charge preferred by the Advocate General, or by a magistrate or other 821183;:£255:

oﬂicer specially empowered by the Government to act in this behalf.

g

J

O

CCLXXXVII.
When it happens that a Zillah Judge has sent a case for trial before the Court A person holding
of Session, or that a person is appointed to oﬂiciate as Judge of a Court of the Ofﬁceofsession

Session, who had previously ofﬁciated in the Court by which commitments are Judge mayfry
made to that Court of Session, and there are before the Court of Session charges f1§§§eiﬁmm“ted by

preferred by himself upon which trials are still to be held, he shall nevertheless
proceed thereupon as in other cases.
See Article CCLXVIII.

CCLXXXVIII.
_It shall be competent to a Court of Session to direct the postponement of a Postponement of

trial, where it is satisﬁed that such delay is proper and essential to the ends of trial
Justice.

CCLXXXIX.
When
the
Court
is
ready
to
the totrial,
shall
be tririlimencement
C
brought before it, and the chargecommence
shall be read
him,the
and defendant
he shall be
asked
Of
whether he be guilty or not guilty of the offence charged.
CCXC.
If the defendant plead “guilty,” the Judge shall explain to him the nature of Plea of “guilty.”
the charge, read to him the clause or clauses of the code relating to the offence
'
charged, and satisfy himself that the defendant comprehends the nature of the
charge and the effect of his plea. If the defendant then adhere to his plea
of “guilty,” the same shall be recorded, and the defendant convicted th'ereon'. '
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or plea of “ not
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CCXCI.
If the defendant refuse to plead, or plead “not guilty,” the Court shall proceed
to try the case, taking all the evidence that is forthcoming in due course.

guilty.”

How evidence is
to be recorded.

CCXCII.
The evidence of each witness shall be taken down in writing, by or in the pre
sence and under the superintendence of the Judge, not ordinarily in the form of
question and answer, but in that of a narrative, and when completed shall be

read over to the witness and signed by him in the presence of the Judge. In
case the witness shall refuse to sign the deposition, the Judge shall sign the
same, and record the reason, if any, given by the witness for such refusal, to
gether with such remarks thereon as the Judge shall think ﬁt to make. It shall
be at the discretion of the Judge to take down or cause to be taken down any
particular question and answer, if there shall appear any special reason for
doing so, or any person who is a prosecutor or defendant in the case shall
require it. If any question put to a witness be objected to by any such person,
and the Judge shall allow the same to be put, the question and answer shall
be taken down, and the objection and the name of the person making it shall be
noticed in taking down the depositions, together with the decision of the Judge
upon the objection. The Judge shall also record such remarks as he may think
material respecting the demeanour of any witness whilst under examination.
The evidence in trials before the Session Courts is required to be taken as here provided,
with reference to the appeal to the High Court.

Witness refusing
to answer may be
committed to cus
tody.

CCXCIII.
If any witness shall refuse to answer such questions concerning the premises
as shall be put .to him, without offering any just excuse for such refusal, the
Court may commit such witness to custody for such reasonable time as it may
deem proper, unless he shall in the meantime consent to be examined and to
answer concerning the premises; after which, in the event of his persisting in

his refusal, he may be dealt with according to the provisions of Article CIX. or
Article CXVI.

Examination of

Defendant, evi
dence at the trial.

Session Court
not to receive
written confession

ofguilt made to the
police.

But may receive
evidence of a po- '
lice officer as to
unrecorded ad
mission of' guilt.

CCXCIV.
The examination of the defendant before the magistrate shall be given in
evidence at the trial.
CCXCV.
It shall not be competent to the Session Court to receive in evidence against
the defendant any written admission or confession of guilt or other statement
Made by him to the darogha, or other ofﬁcer of police, and by him reduced into
writing.
CCXCVI.
Nothing contained in the foregoing Article shall prevent the Court from
receiving the evidence of a police officer to any unrecorded admission or confes
sion of guilt, or other statement made to him by the defendant; provided,
however, that such evidence shall not be suﬂicient to warrant a conviction without

corroborative evidence.
CCXCVII.
Court may sum

It shall be at the discretion of' the Court, at any stage of a trial, to summon

mon necessary

and examine any witnesses whose evidence it may consider essential to the just

evidence.

decision of the case.

Defence.

CCXCVIII.
When the case for the prosecution has been brought to a close, the defendant
shall be called upon to enter upon his defence, and to produce his evidence.

Witnesses for the
defence.

CCXCIX.
The defendant shall be allowed to call any witness not previously named by
him, but he shall not be entitled to have any other witnesses summoned than
those named in the list or lists delivered to the magistrate or other ofﬁcer by
whom he was committed, or held to bail, for trial, except as provided in
Article CLXXVI.
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CCC.
The Court may, at its discretion, adjourn the trial to such future time as
may be necessary, and so from time to time.
CCCI.
In the event of the adjournment of a trial, the jury or assessors, as the case
may be, shall be required to attend at the adjourned sitting, and at every
subsequent sitting until the conclusion of the trial.

Adjournment.

Jury or assessors
to attend at ad
journed sitting.

See note to Article CCLXXIX.

CCCII.
In cases tried with the aid of assessors, the judge before pronouncing his own Delivery of opi
opinion, shall call upon the assessors for their opinions. The opinion of each nions of assessors.
assessor shall be given separately and recorded. In cases tried by jury, thejudge Of verdict of jury.
shall sum up the evidence on both sides, and the jury shall then deliver their
ﬁnding upon the charge.
CCCIII.
If ‘the defendant is convicted, and the case is one which the Session Judge is
competent to dispose of ﬁnally, he shall proceed to pass sentence upon the
defendant according to law.

Conviction.

CCCIV.
If the case is. one in which, if the defendant be convicted, it belongs to Reference to High

the High Court to pass sentence, the Session Judge shall record the conviction,
and refer the case to the High Court, with a statement in writing of his opinion
as to the sentence which should be passed upon the defendant; and in cases
tried by jury, the Session Judge shall also transmit with the case a report
of his direction to the jury.

Court.

By Article XIII. of the rules relating to the Criminal Courts of Original Jurisdiction, the
Session Judges are required to refer to the High Court cases in which the defendent is convicted
of an oﬂ'ence which, by the Penal Code, is punishable with death.

CCCV.
The Session Judges shall transmit to the High Court monthly statements or
calendars in such form as the High Court shall prescribe, of all trials held by
them, exhibiting the sentence passed upon each defendant, together with an
abstract of the evidence given at the trial.

Transmission of

monthly calendar
of trials by Session
Judgc.

This article provides for the continuance of an existing practice which has been found
to work very beneﬁcially. The abstract calendar of trials contains an epitome of the cas'e,
exhibiting in brief the evidence which supports the judgment, and the sentence which has
been passed. 'I he purposes to which these calendars are applied will be seen on reference to
Chapter XXV.

CHAPTER XXIII.
HIGH COURT,

As A COURT or REFERENCE.

CCCVI.
A case referred by a Session Judge for the ﬁnal judgment and sentence of com-t for hearing

the High Court shall be heard by a Court constituted by three judges of the of referred trials.
said High Court, and the sentence shall be signed by not less than two of

such judges.
CCCVII.
In cases referred for the ﬁnal judgment and sentence of the High Court,

Hearing of case

which have been tried with the aid of assessors, that Court shall revise the referred’tried With

record of trial submitted by the Court of Session, and if it approves of the
conviction of the defendant, it shall proceed to sentence him to punishment
according to law.
711

assessors.
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Difference of opi
nion between High
Court and Session
Court as to offence
proved.

Competence of
Court to direct
further inquiry,
&c.
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CCCVIII.
If the High Court disapproves of the conviction of the defendant absolutely,
it shall pass a judgment of acquittal.
CCCIX.
If the High Court disapproves of the conviction of the defendant, on the
ground that the offence proved does not answer to the legal deﬁnition of the
offence of which he is convicted, it shall annul the conviction ; but it shall be

competent to the Court to pass a judgment convicting the defendant of the
offence which it deems to be proved by the evidence, and to sentence him to
punishment according to law.
CCCX.
In any case referred as above to the High Court, it shall be open to the
prosecutor or the defendant to move the Court for further inquiry upon any
point bearing upon the guilt or innocence of the defendant; and it shall be
competent to the Court, upon such application, or of its own accord, to direct
such inquiry to be made, and additional evidence to be taken on any point, the

further investigation of which is essential to the just decision of the case.
Hearing of case
referred, tried by
jury.

CCCXI.
In cases referred for the sentence of the High Court which have been tried
by jury, the Court, on reviewing the depositions of the witnesses, the direction
of
the case,
Judge,and
andthereupon
the conviction,
shalljudgment
determine andy
an sentence
point of as
lawtoarising
out
of the
pass such
the High
Court shall seem right.
CHAPTER XXIV.
FINDING, JUDGMENT, AND SENTENCE.

é
Form of verdict

in jury trials.

What the judg
ment is to specify.

CCCXII.
In any trial by Jury, when the Jury are unanimous in thinking the defendant
guilty, the verdict shall be that the defendant is guilty of the offence speciﬁed
in the charge, or of the offence speciﬁed in such a head of charge, when there
are more heads than one. When the Jury are not unanimous, but two thirds or
more concur in thinking the defendant guilty, the verdict shall be that the
defendant is found guilty of the offence speciﬁed in the charge, or in such a head
of charge as above provided, by a majority consisting of six, seven, eight, as
the case may be, of the Jurors. When any number of the Jurors exceeding
one third concur in thinking the defendant not guilty, the verdict shall be that
the defendant is not guilty. When the Jury, or two thirds or more of the
Jurors, concur in thinking the defendant guilty of an offence, but are doubtful
under which of two heads of charge the offence falls, the verdict shall be that
the defendant 'is guilty either of the offence charged in such a head, or of the
offence charged in such another head of charge.
CCCXIII.
When the trial in any Criminal Court is concluded, the Court, in passing
judgment, if it convicts the defendant, shall distinctly specify the offence of
which, and the clause of the Penal Code under which, it convicts him; or if it

be doubtful under which of two clauses the offence falls, shall distinctly express
the same, and pass judgment in the alternative, according to clause 61.
The latter part of the two preceding articles has been framed in accordance with the
provisions of the following clause of the Penal Code: “In all cases in which judgment is
“ given in the manner prescribed in the law of procedure that a person is guilty of an offence,
“ but that it is doubtful under which of certain penal provisions of this Code he is punishable,
“ the offender shall be liable to be punished with whatever punishment is common to the
*‘ penal provisions between which the doubt lies, and if imprisonment is common to the penal
“ provisions between which the doubt lies, and any one of those provisions admits of simple
“ imprisonment, the offender may be sentenced to simple imprisonment.”

, CCCXIV.
Acquittal.

If the defendant, after having been called upon for his defence, is acquitted,

the acquittal shall be recorded so as to have a distinct reference to the charge
to which the defendant was required to answer, in order to save him from any

further prosecution upon the facts to which it related.

‘
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CCCXV.
The ﬁnding and sentence shall be recorded in the following form, or to the Form of 5111de

same effect :—

and semen“

In trials by Jury:
When the Jury are unanimous:
The Jury ﬁnd that Z is guilty of the offence speciﬁed in the charge,
viz., that Z has waged war against the Government of a part of the
territories of the East India Company, and has thereby committed an
offence punishable under the 109th Clause of the Penal Code; and

the Court directs that the said Z [sentence].
2d. The Jury ﬁnd that Z is not guilty of the offence speciﬁed in the
charge, viz., that Z has waged war against the Government of a part
of the territories of the East India Company, and has thereby com
mitted an offence punishable under the 109th Clause of the Penal
Code; and the Court directs that the said Z be discharged.
When the Jury are not unanimous, but two thirds or more of the Jurors

concur in thinking the defendant guilty :—
3d. A majority of the Jurors, consisting of seven of their number, ﬁnd
that Z is guilty of the offence speciﬁed in the charge, viz., that Z
has, with the intention of inducing a member of the Council of India
to refrain from exercising a lawful power of such member, assaulted
such member, and, by so assaulting. has voluntarily caused grievous
hurt, not on grave and sudden provocation, and has thereby com
mitted an offence punishable under the 111th Clause of the Penal
Code, and by committing such offence, has also committed an oﬁence
punishable under the 319th Clause of the Penal Code. The Court
concurs in such ﬁnding, and, as Z has, by reason of the remises,

become liable to cumulative punishment under the 112th lause of
the Penal Code, the Court directs that the said Z be [sentence].
4th. A minority of the Jury, consisting of two of their number, ﬁnds .
that Z is not guilty of the offence speciﬁed in the charge, viz., that
Z has, with the intention of inducing a member of the Council of
India to refrain from exercising a lawful power of such member,
assaulted such member, and, by so assaulting, has voluntarily caused
grievous hurt, not on grave and sudden provocation, and has thereby
committed an offence punishable under the 111th Clause of the Penal
Code, and by committing such offence, has also committed an oﬁence
punishable under the 319th Clause of the Penal Code, and has by

reason of the premises become liable to cumulative punishment under
the 112th Clause of the Penal Code. The Court concurs in such
ﬁnding, and directs that the said Z be discharged.
5th. When the Jury are not unanimous, but any number of the Jurors
exceeding one third concur in thinking the defendant not guilty, the
form No. 2 shall be followed.
When the Jury, or two thirds or more of the Jurors, concur in thinking
the defendant guilty of an offence, but are doubtful under which of

two heads of a charge the offence falls :—
6th. The Jury (or The majority of the Jurors consisting of
of their number, as the case may be,) ﬁnd that Z is guilty either oi
the offence speciﬁed in the ﬁrst head of charge, or of the offence
speciﬁed in the second head of charge; viz., that Z has either com
mitted theft, and has thereby committed an offence punishable under
the 364th Clause of the Penal Code, or that he has committed

criminal breach of trust, and has thereby committed an offence
punishable under the 387th Clause of the Penal Code. The Court
directs (or, the Court concurs in such ﬁnding, and directs,-) that under
the provisions of the above-mentioned Clauses, and the provisions of
Clause 61 of the Penal Code, the said Z be [sentence].
In trials with Assessors :
7th. The Court, concurring with the Assessors, (or one or more of the
Assessors, ﬁnds that Z is guilty of the offence speciﬁed in the
charge; vrz., that Z has committed the offence of noting, and has
thereby committed an offence punishable under the 129th Clause of
the Penal Code; and the Co%rt directs that the said Z be [sentence].
2
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8th. The Court, differing from the Assessors, ﬁnds that Z is not guilty

of the offencespeciﬁed in the charge, viz., that Z has committed the
offence of rioting, and has thereby committed an offence punishable
under the 129th Clause of the Penal Code; and the Court directs

that the said Z be discharged.
9th. The Court, concurring with one of the Assessors, ﬁnds that Z is
guilty either of the oﬁ'encc speciﬁed in the ﬁrst head of charge, or of
the offence speciﬁed in the second head of charge; viz., that Z has
either committed theft, and has thereby committed an offence punishable
under the 364th Clause of the Penal Code, or that he has committed

criminal breach of trust, and has thereby committed an offence
punishable under the 387th Clause of the Penal Code; and the Court
directs that, under the provisions of the above-mentioned Clauses,

and the provisions of Clause 61 of the Penal Code, the said Z be
[sentence].
In trials upon a formal charge, without Jury or Assessors:
10th. The Court ﬁnds that Z is guilty of the offence speciﬁed in the
charge, viz., that Z has committed theft, and has thereby committed an
offence punishable under the 364th Clause of the Penal Code; and the

Court directs that the said Z be [sentence].
11th. The Court ﬁnds that Z is not guilty of the offence speciﬁed in the
charge, viz., that Z has committed theft, and has thereby committed an
offence punishable under the 364th Clause of the Penal Code; and
the Court directs that the said Z be discharged.
In trials in which no formal charge has been prepared:
12th. The Court ﬁnds that Z has committed assault, and has thereby com
mitted an offence punishable under the 342d Clause of the Penal
Code, and directs that the said Z be [sentence].
13th. The Court ﬁnds that the complaint of assault is not proved, acquits
Z, and directs that he be discharged.
(EC-CXVI.
Conviction of of
fences punishable
cumulatively.

Conviction of se
veral offences.

Judgment on of—
fender already im
prisoned under
sentence for
another crime.

Where a person shall be convicted of any two offences which are punishable
cumulatively, it shall be lawful for the Court to sentence him for each of the
two offences to the penalties prescribed by the Penal Code in respect of each of
the two offences, provided that the punishment to which such person is sentenced
for each of the two offences is within the ordinary penal jurisdiction of the
Court; and it shall not be necessary for the Court, only by reason of the
cumulative punishment being in excess of the punishment which it is competent
to inﬂict on conviction of a single offence, to send the offender for trial before
a higher Court.
CCCXVII.
Where a person shall be convicted of several offences at the same time,
punishable under the same or different clauses of the Penal Code, it shall be
lawful for the Court to sentence him to the several penalties prescribed by the
Code in respect of the several offences of which he shall have been so convicted,
provided that the punishment to which such person is sentenced for each offence
is within the ordinary penal jurisdiction of the Court, such penalties, when con
sisting of" imprisonment, to commence the one after the expiration of the other;
and it shall not be necessary for the Court, only by reason of the aggregate
punishment for the several offences being in excess of the punishment which the
Court is competent to inﬂict on conviction of a single offence, to send the
offender for trial before a higher Court.
CCCXVIII.
Where sentence shall be passed on a person already under sentence of impri
sonment for another offence, it shall be lawful for the Court to award impri

sonment on the subsequent conviction to commence at the expiration of the
imprisonment to which such offender shall have been previously sentenced; and
if empowered to pass sentence of transportation or banishment, the Court may
award such sentence on the subsequent conviction to commence immediately, or
at the expiration of the imprisonment to which such person shall have been
previously sentenced.
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CCCXIX.
A party who has once been tried upon a formal charge, prepared as directed Party tried upon a
in the rules of this Code of Procedure for preparing criminal charges, shall not {911211181Jhm‘ge “gt
be liable to a renewed prosecution.
m e renew"
prosecution.

CCCXX.
In cases referred by the Session Judge for the ﬁnal sentence of the High Execution ofsen

‘

Court, the proper ofﬁcer of the Court shall, within three days after passing of

35:

the sentence, or sooner if practicable, transmit a copy of it, under the seal of the femd by the SW
High Court, and attested with his ofﬁcial signature, to the Session Judge, who sion Judge.
shall immediately issue a warrant to the magistrate to cause the sentence to be
carried into execution. The magistrate, upon the receipt of the warrant, shall
cause the sentence to be executed, and return the warrant to the Session Judge,
with an indorsement attested by his ofﬁcial seal and signature, certifying the
manner in which the sentence has been executed.
CCCXXI.
In cases tried by the Court of original jurisdiction at Calcutta, constituted High Court, is
by one or more judges of the High Court, the Court shall forward a copy of (tirlglltmldJPﬂS‘hC

its sentence, together with a warrant for the execution of the same, directed to ‘°“’ 0 “can”
.

.

rant of execution

the chlef magistrate of Calcutta.

to chief magistrate
of Calcutta.

CCCXXII.
In cases tried by the Session Court, the Court shall forward a copy of its Session Com-H0
sentence, together with a warrant for the execution of the same, directed to the direct warrant to
magistrate of the district in which the trial was held.
mm" “815%”
CCCXXIII.
Upon the receipt of a warrant under either of the two last preceding articles, Execution of Ben
the magistrate shall cause the sentence to be executed, and shall return the ﬂame qnder two

warrant when the sentence has been fully executed to the Court from whence f°reg°mg armles
it issued, with an indorsement under his ofﬁcial seal and signature, certifying .
the manner in which the sentence has been executed.

CCCXXIV.
In every case of imprisonment under the sentence of the 'High Court, warrant of com
whether as a Court of reference or of original jurisdiction, of the Session Court, mitment in cases
and of the magistrate, the magistrate shall issue his warrant to the gaoler, Ofimpriwnmem
stating the offence of which the defendant has been convicted, and the period

during which he is to be imprisoned. In like manner, in every case of impri
sonment under the sentence of a Subordinate Criminal Court, the Court passing
the sentence shall issue its warrant to the same effect.

-

CHAPTER XXV.
HIGH Couar As A Cover or REVISION.

CCCXXV.
The High Court, in any case tried by the Session Court, in which, upon a Revision in me,

review of the abstract statements or calendars of prisoners punished without of illegal sentence.
reference, it shall appear to it, that the sentence passed is one which cannot
lawfully be passed on a person convicted of the offence as stated in the abstract
statement or calendar, shall aunul the sentence, and shall certify to the Session
Court the sentence which may lawfully be passed for such offence ; and there
upon the Session Court shall pass a new sentence according to law, and shall
amend the record in accordance therewith.
CCCXXVI.
The High Court, in any case tried by the Session Court, in which, upon When the sentence
a review of the abstract statements or calendars of prisoners punished without is too severe
reference, it shall appear to it, that the sentence passed upon any person con
victed by the Session Court is too severe, may mitigate the sentence to such
extent as to the said High Court shall seem proper, and shall certify such miti
gated sentence to the Session Court, which shall thereupon amend the record
in accordance therewith, and proceed to give effect to the sentence of the
High Court.
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CCCXXVII.
When in trials
The High Court, in any case tried by the Session Court, except cases
Ylghgziisisffothe tried by Jury, in which, upon a review of the abstract statements or calendars of
Jwargmnmd‘by the prisoners punished without reference, it shall appear to it, that the judgment
evidence.
pronounced on any prisoner was not warranted by the evidence, may, if it
thinks ﬁt, require the Judge of the Court in which the conviction was had, to
certify under his hand all or any part of the evidence taken in the case affecting
such prisoner, with any observations which the Judge may be desirous of
making in explanation of the judgment; and thereupon the High Court may
annul such judgment, if such judgment shall appear to it not warranted by
the evidence, and shall certify its proceedings to the Court in which the convic

Revision in Jury
trials

tion was had, which shall thereupon make such orders as are conformable to
the decision of the High Court, and if necessary, amend the record in accordance
therewith.
CCCXXVIII.
The High Court, in any case tried by jury in the Session Court, in which,
upon a review of the abstract statement or calendars of prisoners punished
without reference, it shall appear to it, that there has been error in the decision
of the Session Court on a point or points of law, or that a oint or points
of law should be considered by the High Court, may call or the record,
together with a report of the Session Judge’s direction to the jury, and upon
reviewing the depositions of the witnesses, the direction of the Judge, and the
conviction, may determine any point of law arising out of the case, and there
upon pass such judgment and sentence as to the High Court shall seem right.
The High Court shall certify its proceedings to the Court in which the con
viction was had, which shall thereupon make such orders as are conformable
to the decision of the High Court, and if necessary, amend the record in
accordance therewith.
CCCXXIX.

1,, cases of sen-

The High Court, in any case tried in the Session Court, in which, upon a

tence by Session
Judge, Whlch

review of the abstract statements or calendars of prisoners punished without
reference, it shall appear to it, that the case is one which ought to have been

ought to have been
referred.

referred for the judgment and sentence Of the High Court, may, if it think ﬁt,

annul the sentence passed by the Session Court, and require the Session Judge
to refer the case, and thereupon the High Court shall pass such judgment and
sentence as to the said High Court shall seem right.
CCCXXX.
General power of

The High Court may, whenever it thinks ﬁt, call for the whole record of any

revision by the

criminal trial in any Criminal Court within its jurisdiction, and pass thereon

High Court

such orders as it thinks ﬁt, but not so as to enhance the punishment awarded,

or punish any person acquitted in the Court which tried the case ; provided that
it shall not be competent to the High Court to reverse the verdict of a jury on
the facts of the case in a case tried by jury before the Session Court, but
such verdict shall not prevent the High Court from determining any point of
law arising out of the case, or from altering the sentence passed in such case by
the Session Court.
See Note to Chapter XXVI.

CHAPTER XXVI.
APPEALS.

CCCXXXI.
No appeal in cases
of acquittal.

Appeal in cases of
conviction.

There shall be no appeal from a judgment of acquittal passed by any
Criminal COUIt.

CCCXXXII.
An appeal shall lie in all cases of conviction by the magistrates in the mofussil,
and by the Judges of the subordinate Criminal Courts, to the Session Judge;

and in all cases of conviction by the Session Judges in the exercise of original
jurisdiction, and by the magistrates of Calcutta, to the High Court.
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CCCXXXIII.
Any person convicted by a judgment of any of the Criminal Courts of Proceeding in ap
original jurisdiction mentioned in the last preceding article, may present a peti- P6918
tion of appeal to the Court of appellate jurisdiction, which may call for the
record of conviction, and conﬁrm, or amend, or reverse the ﬁnding and sen

tence of the lower Court, but not so as to enhance the punishment awarded;
provided, that if the party appealing be in gaol, he shall be at liberty to
present his petition of appeal to the magistrate in charge of the same, who shall
thereupon forward it to the pro er appellate authority; provided also, that it
shall not be competent to the igh Court to reverse the verdict of a jury on
the facts of the case in a case tried by jury before the Session Court, but such
verdict shall not prevent the High Court from trying any point of law arising
out of the case, or from altering the sentence passed in such case by the
Session Court.
CCCXXXIV.
In any case appealed as above, except a case tried by jury, it shall be open CourtPf Appeal
to the appellant to move the Appellate Court for further inquiry; and it shall {my .d‘regofunher
be competent to the Court upon such application, or of its own accord, to direct mq'my’ "
such inquiry to be made, and additional evidence to be taken on any point,

the further investigation of which is essential to the just decision of the case.
The Appellate Court shall at the same time direct whether the lower Court shall
pass a fresh sentence in the case, or certify the result of the further inquiry
and the additional evidence to the Appellate Court.
CCCXXXV.
When a Magistrate or Judge of a Subordinate Criminal Court has convicted Court of Appeal,
a person of an offence not triable by such Magistrate or Judge, it shall be h°w t°fPr°°e‘?dt.m

competent to the Court of Appellate Jurisdiction to annul the conviction and “aseo comm 10“
.
.
b
'
tent
sentence of the lower Court, and to direct
the trial
of the case by a Court of Oilfimcompe

competent jurisdiction.
CCCXXXVI.
An appeal shall lie from all orders in proceedings other than criminal trials, Appeals from
passed by the magistrates in the mofussil and by the judges of the Subordinate Prde" "1 Prﬁceed'
Criminal Courts, to the Session Court; and by the magistrates of Calcutta to lgﬁsothel t an
the High Court; and it shall be competent to the Courts of Appellate Juris'
diction to pass upon such appeals such orders as they shall deem just and
proper.
CCCXXXVII.
The petition of appeal from a sentence of the Session Judge must be pre— Period for present

sented within ninety days immediately following and exclusive of the day on ing petition of
which sentence was passed ; and from the sentence or order of any other Court appeal
within thirty days, calculated in the same manner.
CCCXXXVIII.
Where the Appellate Court consists of more than one Judge, if there should Resultwhen 4p
be a difference of opinion among the Judges, and the Court be equally divided, Pena“ Cw" ‘8

the judgment of the Lower Court shall be afﬁrmed.

equally diVided'

CCCXXXIX.
Except as provided in Article CCCXXX., the sentences passed by the _Finality of orders
Appellate Court upon criminal appeals shall be ﬁnal.
1" appeal
CCCXL.
It shall be at all times lawful for a Sessions Judge and for a magistrate, or
other oﬂicer exercising the powers of a magistrate, to call for and examine the
.
.
.
.
.
records of any Court immediately subordinate to their respective Courts, for
the purpose of satisfying themselves as to the regularity of the proceedings
of such subordinate Courts; but it shall not be lawful for any other Court
than the High Court to alter any sentence of any subordinate Court except
upon appeal by parties concerned duly made according to the foregoing
provrsmns.
T4

Powers of Session
fudge and mag‘s‘
rate to regulate
the proceedings of
subordinateCoum,
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CCCXLI.
The Session Court shall have a discretionary power of directing that any
defendant shall be admitted to bail before a magistrate or Subordinate Criminal
Court, or that the bail required by a magistrate or Subordinate Criminal Court
be reduced; and also of directing that a party not in custody be admitted to
bail on his surrendering to a warrant.
CCCXLII.

Power of High
Court to direct

The High Court shall have the like discretionary power in regard to any
defendant, or any party, charged with an offence before any Criminal Court.

bail.

The only cases in which any proceedings can be had for the correction of errors in law or
fact are those in which the defendant is convicted. The verdict of a jury, or the judgment
of a Court, acquitting the accused, will not be open to further question or revision.
In cases tried before the Courts of original criminal jurisdiction constituted by one or more
judges of the High Court, we propose that the decision of the Court shall be conclusive as to
the facts of the case, and that there shall be no appeal to the High Court from any sentence or
order passed in any criminal trial before such Courts. In the determination of the facts of the
case, the Court will have the aid of a jury composed of the greatest number of jurors of
which the law will admit, and it is very doubtful whether any greater security against
improper judgments would be attained by providing that the verdict of a jury shall be open
to appeal. It will, however, be competent to the judge or judges trying the case to reserve
any point of law for the opinion of the High Court, which, in the determination of the point
reserved. will be competent to deal with the judgment of the Court of trial, as it shall
think proper.
As a further means for the correction of errors in law, the Code provides that the party
convicted may present a memorial to the advocate general, setting forth the error; and upon
the certiﬁcate of that ofﬁcer that such error exists, or that a point of law decided by the Court
of trial should be further considered, the High Court will be bound to hear and determine
the point raised by the certiﬁcate in like manner as if it had been reserved by the judges who
tried the case.
The present mode of correcting errors in the decisions of the Mofussil Courts is by appeal
to a superior Court. The question of the propriety of admitting an appeal in matters of fact
from the sentence of a Court which has all parties before it to one which sees only the record
has been fully and frequently considered by the authorities in India; and in the year 1847
the Judges of the Nizamut Adawlut in Calcutta, after consulting many of the judges and
magistrates of the Bengal presidency, reported in favour of a continuance of the appeal, with
nmodiﬁcation of the existing law, to the effect that the Appellate Court should be left at
discretion to call for the proceedings on the trial, instead of being compelled to call for them,
as at present. “The Court,” they say, “would maintain the system of appeal modiﬁed as
“ above, because, even if comparatively few of the convictions of the lower Court be reversed,

“ the necessity is still shown for allowing an appeal, to ensure a fair administration of
“justice. This will not be gained by allowing an appeal only on points of law, for there
“ are few such in connexion with criminal trials. Failure of justice principally arises
“ from conviction on insufﬁcient evidence, or excessive punishment upon slight conviction."
We are not prepared to dispute the correctness of the conclusion drawn by the Nizamut
Adawlut, from their own experience, and the reports of their subordinates, and we accordingly
propose to adopt the recommendation of the Court, but instead of, as at present, allowing
any appeal to the magistrate from the inferior criminal Courts, to make the Session Court

the one appellate authority in each district for hearing appeals from the decisions of the
magistrate and subordinate criminal Courts of both classes, and the High Court the appellate
authority for hearing appeals from the decision of the Session Courts and the magistrates of
Calcutta. liy the rules of chapter xxv. the High Court will be further empowered to exercise
all the powers of revision in criminal cases now exercised by the Nizamut Adawlut, and to

call for the proceedings of any trial in any Court subject to its authority, and to pass thereon
such orders as it thinks ﬁt, in favour of the party convicted by the Court of original juris
diction, except that the verdict of a jury will always be ﬁnal upon the facts of the case.
It appears to us that the rules which we propose will afford suﬁicient means for the correction
of errors in criminal proceedings in the Courts of original jurisdiction. At present the Supreme
Court has the power of granting a new trial in those instances in which such a course is
admissible under the law of England; and the Nizamut Adawlut, upon cause shown, grants
a rehearing of a case in which the ﬁnal sentence has been passed by itself. We are of
.opinion that it is not necessary to make provision for either of these courses.
Should
circumstances transpire to throw doubt upon the correctness of the verdict or judgment in
any case in which relief cannot be afforded by the High Court, under the rules of the Code
of Procedure, a remedy will be found in the provision of the Penal Code which declares the
competency of the Government of the Presidency within which an offender has been sentenced,
at any time to remit the whole or any part of the punishment.
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disobeying
lawful
knowingly
the
mFine
Salary
thrice
p149
A
3
onths’
to
ublic
saoe;
-rvrant him,
insulting
superior,
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Idem.
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any-thing,

Refusing
take
oath,
truth
the
&c.
state
to
an—
when
legally
required
do
sto
eso.rvant

lawful
authority
ofsaervant.
public

the
loss
of
oraperson.
an onyyance

deliver
the
orsame.
up
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bailable
Bailable-

Bailable-

c8:0.
Removing,
oto
nproperty
any
cealing,fits
being
in
otaken
prevent
rforasaeiture, in
fine
under
satsior
of
a
efnatcetnicoen,

Idem-

Idem-

Idem-

right
it,
deception
to
prevent
anyfin
under
ﬁne
ofa
of
esentence,
xeor
caution
wright,
pClaiming
irtpaorrhcotpiuestritnygtouching
taken
being
sits
oatrifsorasaeaictuiorne, in

which
that
touching
mis
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umonpsiany
lse-hmsenitosn,this
Chapter
in
both.
months,
ﬁne,
or liable
dependent
stamp.
any cIdem
be
Selling
known
Idem.
oto
n220
ustamp
ﬁstany
cear-tfieont the
the
it
sale.
for
specttodeﬁned
writing.
dmitted,
used
is
for
months,
ﬁne
equal
ibe
such
ﬁtoa'stamp
aoranmmay
eroeunt
oIdem
dMagistrate
either
Igenuine
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onths,
ayear,
pass
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so dand
pthe
e&c
olsto
isameany
vesriong, it
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genuine.
masay
pass

Coin.
pany's
|

4..
l.
3.
2.
5.
6.

Coin.
pany’s

party’s
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to
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grievous
ofor

in
worship,
religious
assaulting
tand
hroreaten~

life.
loaded,
his
endanger
to
‘state,
a
so
or
as

worship.
engaged
such
in
mg
any
person
npublic
of
line
aviway
orany
gation.

nrashly
&c.
egor
ligently,
life.
human
for
regard

downor
it
pull
it.
repair

HILL HHOJHH JO HELL 'IVIOKIILI' ‘SLNEINHSI'IHVJSH '01? 10 'YIGNI

691

EAST
THE
OF
TXECHAP.
INDIA
IN
COMPANY.
VRINTO
AND
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-
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for
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culpable
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by
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of
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minimum
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2
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Doing
308
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for
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VPRESS.
I .—-OF ENCES
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ﬁne.
to
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PPrinter
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life.
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for
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of
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of
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ﬁne
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Causing
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ﬁne,
3
or
years,,
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hurt
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See
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attempt
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miscarry,
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Bcausing
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A
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by
Causing
hurt
in
Magistrate
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See
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asaCausing
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hurt
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See
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sharp
&c.,
ﬁre,
by
insortanyc
rument, explosive
sourborany
by
sotsainvce , dswallow,
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iastoinomne.nt liable
missued
in
knowing
has
writ
been
his
for
ithat
mum3
nyear,
years,
iamuml of
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We humbly submit this our ﬁrst Report to Your Majesty’s Royal
Consideration.
JOHN ROMILLY.

(IA)

JOHN JERVIS.

(my

EDWARD RYAN.

(LS.)

C. H. CAMERON.

(mm

JOHN M. MACLEOD.

(LB-)1

T. F. ELLIS.

(LS. )'

ROBERT LOWE.

(La)

i‘ See Minute, Appendix D. No. 2.
1’ See Minute, Appendix D. No. 3.
1|: See Minute, Appendix D. No. 1.
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India Board,
November 30th, 1853.

GENTLEMEN,

THE duty of your Commission under the Statute is to examine and consider the
recommendations of the Indian Law Commissioners, and the enactments proposed by them,
for the reform of the Judicial Establishments, Judicial Procedure, and Laws of India, and
such other matters relating thereto as may be referred to you, by or with the sanction of
the Commissioners for the Affairs of India.
\
It seems desirable that, in the execution of this duty, your attention should be directed

in the ﬁrst instance to those questions on which it is expedient that legislation, either in
this country or in India, should take place with as little delay as possible.

The intention of amalgamating the Supreme and the Sudder Courts in each of the
Presidencies has already been announced to Parliament; and the ﬁrst matters which we

are anxious that you should take into your consideration are those preliminary measures
which will be necessary for this purpose.
You are aware that the Supreme Court exercises jurisdiction of various kinds, and the
forms of procedure in each differ from each other, as does that ordinarily in use in the

Sudder Court from the practice of the Supreme Court.
It is obviously most desirable that a simple system of pleading and practice, uniform as
far as possible throughout the whole jurisdiction, should be adopted, and one which is also

capable of being applied to the administration of justice in the Inferior Courts of India.
The embarrassment will thus be avoided which a diversity of procedure throws in the way
of an appellate jurisdiction; and the proceedings in the new Court will be a pattern and
guide to the inferior tribunals in the mofussil.
Your ﬁrst duty, therefore, should be to address yourselves to the preparation of such a
code of simple and uniform procedure.
Another indispensable preliminary to the amalgamation of the two highest Courts would

seem to be the formation of a subordinate Court in the presidency towns, which may
relieve the new Court of so much of its original jurisdiction as to leave suﬂicient time for

the transaction of its appellate business.
You will then have to consider the amalgamation of the Supreme and Sudder Courts.
When you will have matured the detailed measures necessary for this purpose, and
completed your Report thereupon, I shall address you again, and from time to time, as to

the subjects to which this Board may wish you to direct your attention.
I have the honour to be,
Gentlemen,
Your most obedient humble servant,

(Signed)

CHARLES “700D.

The Commissioners appointed to consider the
Reform of the Judicial Establishment, &c.
of India.
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OUTLINE of the CONSTITUTION and PROCEDURE of Her MAJEs'rY’s SUPREME Covers

of JUDICATURE at CALCUTTA, Mannas, and BOMBAY.

THERE is a Supreme Court of Judicaturc at each of the three Presidency towns of
CalcuttaI Madras, and Bombay.
.
The ﬁrst charter to the East India Company which contained any provision for the
administration of justice is that of the 13th Charles II., which empowered the Company
to appoint governors and other oﬁicers to govern their plantations, forts, fortiﬁcations,

factories, or colonies, and authorized the Governor and Council so appointed to judge all
persons belonging to the said Governor and Company, or that should live under them, in
all causes, whether civil or criminal, according to the laws of the kingdom, and to execute

judgment accordingly.
By the 35th Charles II. the Company were empowered to erect Courts of Judicature,
“ consisting of a person learned in the civil laws and two merchants, who were to decide
“ according to equity and good conscience, and according to the laws and customs of
“ merchants.” And similar provisions were contained in the subsequent charters down to

the period of the union of the old and new companies.
By the ﬁrst charter granted to the united Company, which was that of the 13th George I.
in 1726, a Mayor’s Court was established at each of the settlements, “ to be a, court, of

“ record, to try, hear, and determine all civil suits between party and party that should

“ arise Within the towns 0f Madras, Bombay, and Calcutta, or within any of the factories
“ subject thereto, against all persons then residing, or who at the time of action accrued
“

01‘ should 1‘63ld6 01' be Within the said towns, or the Precincts, districts, or territories

“ thereof, and to determine according to justice and right,”

a
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* A pagoda is about
8 shillings.

From the decisions of this Court an appeal was given to the Governor and Council,

whose decision was declared to be ﬁnal in all suits under 1,000 pagodas‘, but if the suit
exceeded that amount a further appeal was given to the King in Council.
The criminal jurisdiction was given to the Governor and Council, who were appointed
justices of the peace, with power to hold Courts of Quarter Sessions, and Dyer and Ter

miner and Gaol Delivery, for the trial of all offences, except treason, committed within the
said towns, or within any of the factories subordinate or within ten miles of the same.
They were also empowered to grant probates of wills.
. By the charter of the 26th George 11., upon the surrender of the previous charter, the

Mayor’s Court and the Court of Oyer and Terminer and Gaol Delivery were again
. established at the three settlements, and similar provisions made, with this difference,—
that the native inhabitants of the respective tOWns were excepted from the civil jurisdiction
of the Mayor’s Court, unless with their own consent, and the criminal jurisdiction of the
Court of Oyer and Terminer was limited to the trial of offences committed within the

said towns or within any of the factories or places subordinate thereto, the words “or
within ten miles of the same” being left out.
A Court of Requests wasalso established, to which natives were liable for suits under5 pagodas.
THE SUPREME COURT or JUDICATURE AT Foa'r WILLIAM IN BENGAL.
By the Act 13th George III. e. 63, so much of the said charter as related to the

establishment of the Mayor’s Court at Calcutta was cancelled, and His Majesty was
empowered to grant a charter or letters patent for the erection of a Supreme Court of
Judicature at Fort William in Bengal, to consist of a Chief Justice and three' other

Judges, being barristers of England or Ireland, of not less than ﬁve years’ standing. And
the Supreme Court was accordingly constituted by Royal Charter dated the 6th March 1774.
By the 37th George III. 0. 142, s. l, the number of judges was reduced to a Chief Justice
and two other Judges, and the Court now consists of that number, the qualiﬁcation of the
judges being the same.
The Court exercises civil and criminal jurisdiction, the former under the different heads

of Common Law, Equity, Ecclesiastical, and Admiralty, and the latter as a Court of Oyer
* The jurisdictions and Terminer.‘ The judges are also Commissioners of the Court for Relief of Insolvent
are technically
Debtors, established by the Act 9th George IV. 0. 73.
termed sides of the
The Supreme Court appoints its own ministerial ofﬁcers; and the same persons may
Court: as the
hold
ofﬁces on different sides of the Court at the same time. The ofﬁcers are paid by
Crown Side, the
salaries.
The whole annual expense of the Court is 471,248 rupees, of which 208,367
Common Law Side.
rupees are for the salaries of the judges, and 262,880 for the salaries of the ofﬁcers and

other expenses attending their establishments.

This is exclusive of the emoluments of the

Registrar, who is paid by a commission on the estates of persons dying intestate.
The Court is also authorized by its charter to admit and enrol such and so many advo
cates and attornies as shall seem meet; and no other persons but such advocates and
I

attornies are allowed to plead or act for the parties.
General Rules.
No. 1.
No. 2.

The general qualiﬁcation for an advocate of the Supreme Court is, that he shall produce

a certiﬁcate of having been called to the bar in England or Ireland, or of being entitled
to practise as an advocate in the principal courts of Scotland, except the judges shall see

ﬁt to dispense with the same.

The qualiﬁcation for admission as an attorney is, that the applicant has been admitted
an attorney of one of Her Majesty’s Principal Courts of Record in England or Ireland, or
a writer to the Signet in Scotland, or a member of the Society of Solicitors practisinrr
before the Court of Session there, or that he has served a regular clerkship of ﬁve year;
under a contract in writing to some attorney practising in the Court, or that he is or has
been a principal clerk to one of the judges.
The advocates and attornies practise on all sides of the Court, under the same profes

sional designations as in England.
JURISDICTION.

The local jurisdiction of the Supreme Court is limited to the town of Calcutta, which
for this purpose is bounded on the west side by the river Hooghly, and on the other sides
by what is called the Mahratta ditch. Within these limits the Court exercises all its
Charter, s. 19.
Stat. 21 Geo. III. jurisdictions, civil and criminal, over all persons residing within them, with the exception
e. 70. s. 17.

Charter, 5. l3.

of its ecclesiastical jurisdiction, which has not been applied to Hindoos and Mohamedans
beyond the granting of probates of wills.
The persons residing within these limits, and therefore subject to the local jurisdiction
of the Supreme Court, are computed, according to the latest information, at 413,182.
Secondly. In like manner the Court exercises all its jurisdictions over all British-born

subjects, that is,‘persons who have been born within the British islands, and their descen
dants, who are resident in any of the provinces which are cemprehended within the Presi

dency of Bengal, or the subordinate Government of Agra. The number of persons so
subject to the jurisdiction of the Court, including the members of the covenanted services,
civil and military, but eXclusive of the Queen’s troops and their families, was on the

30th March 1851, aCcording to the Parliamentary census returns, 22,387.
Thirdly. All persons resident at any placgs within the said provinces, who have a
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dwelling-house and servants in Calcutta, or a place of business there where they carry on
any trade, through their agents or servants, are held to be constructively inhabitants of
Calcutta for the purpose of liability to the common law and equity jurisdictions of the
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Court.
.
Fourthly. Natives of India, within the said provinces, who have bound. themselves upon Charter, s. 13.
any contract or agreement in writing with any British subject, where the cause of action
exceeds the sum of 500 rupees, to submit to the jurisdiction of the said Court, are subject

to its jurisdiction in disputes relating to the said contract.
Fifthly. In like manner, persons who avail themselves of the Court’s jurisdiction for
any purpose, are held liable to its jurisdiction in the same matter, even on other,sides of
the Court than that of which they have availed themselves; as, for instance, persons wh0~

have applied for and obtained probates of wills, are held liable to the Court’s equity
jurisdiction for the due administration of the estate.
,
.
Sixthly. All persons who, at the time of action brought or cause of action accrued, are Charter modiﬁed
or have been employed by, or directly or indirectly in the service of the East India Com by Act 21 Geo. III.

pany, or any British subject, are liable to the civil jurisdiction of the Comft in actions for

e. 70. s. 10.

wrongs or trespasses, and also in any civil suit by agreement of parties in writing to submit

to the jurisdiction of the said Court; and all persons who, at the time of committing any
crime, misdemeanor, or oppression, are or have been employed, or directly or indirectly in
,service as aforesaid, are liable to the criminal jurisdiction of the Court.

Seventhly. The Admiralty jurisdiction of the Court extends over the provinces of Charter, s. 26.
Bengal, Behar, and Orissa, and all other territories and islands adjacent thereto, which at

the date of the charter were or ought to be dependent thereon, and comprehends all causes
civil and maritime, and all matters and contracts relating to freights, or to extortions,

trespasses, injuries and demands whatsoever between merchants or owners of ships and
vessels employed or used within the jurisdiction aforesaid, or other persons, contracted,
done, and c'ommencenced in or by the sea, public livers, or creeks, or within the ebbing Charter explained

and ﬂowing of the sea about and throughout the said three provinces and territories.

The by Act 33 Geo. III.

criminal jurisdiction extends to all crimes committed on the high seas by any person or e. 52. s. 156. and
persons‘what'soever in as full and ample a manner as the jurisdiction of any other Court of 53 Geo. III. e. 155.
s. 110.
Admiralty in any colony or settlement belonging to the Crown.
\
Lastly. The Supreme Courts at Calcutta, Madras, and Bombay have criminal juris Charter, s. 19.
diction over all British subjects for crimes committed. at any place within the limits of the 23 Geo. III. e. 67.
Company’s Charter, that is, any part- of Asia, Africa, or America, beyond the Cape of s. 29.

Good Hope to the Straits of Magellan, or for crimes committed in any of the lands or
territories of any Native Prince or State, in the same way as if the same had been com

33 Geo. III. e. 52.
s. 66.

mitted within the territories subject to the British Government in India.
LAW.
The Law administered in all cases, except as herein-after mentioned, is as follows:

First, The Common Law as it prevailed in England in the year 1726, and which has
not subsequently been altered by Statutes especially extending to India, or by Acts of the

Legislative Council of India.
Secondly, The Statute Law which prevailed in England in 1726, and which has not
subsequently been altered by Statute especially extending to India, or by the Acts of the
Legislative Council of India.
Thirdly, The Statute Law expressly extending to India, which has been enacted since
1726, and has not been since repealed, and the Statutes which have been extended to

India by the Acts of the Legislative Council of India.
Fourthly, The Civil Law as it obtains in the Ecclesiastical and Admiralty Courts.
Fifthly, Regulations made by the Governor-General in Council, previously to the
3d & 4th Will. IV. c. 85, and registered in the Supreme Court, and the Acts of the Legis
lative Council of India made under the 3d 8: 4th Will. IV. cap. 85.

The exceptions are Hindoos and Mahomedans in the following cases:
Stat. 21 Geo. III.
First, Actions regarding inheritance and succession to lands, rents, and goods, and all e. 70. s. 17.
matters of contract and dealing between party and party in which both parties are Hindoos.

Such cases are to be determined by the laws and usages of Hindoos.
Secondly, Actions of the same kind where both parties are Mahomedans, and in these
the case is to be determined by the laws and usages of Mahomedans.
Thirdly, Actions of the same kind where only one of the parties is a Mahomedan or

Hindoo ; and these are to be determined by the laws and usages of the defendant.
Pnoonnnnn.

The procedure on the different sides of the Court is similar to the procedure of the Charter, 5. 13.
corresponding Courts in England, with this difference, that as directed by the charter the
vivd voce examinations of witnesses are taken down in writing, and the depositions are

signed by the witnesses. The new rules in law and equity passed from time to time in
this country are quickly adopted by the judges in India, as far as circumstances will

admit, and applied with the requisite modiﬁcations to their own practice.
Aa 2
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The suits are generally of the same description as in England; those on the common
law side being very similar to the cases at nisi prius. They are tried, however, without a
jury, the judges determining both fact and law; though the latter, when points are raised,
is commonly reserved, asin England, for further argument. Calcutta is a commercial

town, almost all the European inhabitants, with the exception of the Company’s servants
and professional persons, being engaged in commerce. The common law suits are there
fore much of the mercantile character, the equity suits are most commonly between
natives, and then generally relate to wills, or the succession to intestate estate, or the
partition of joint property, and frequently involve questions of Hindoo law, and matters of
account.
Order in Council,

10th April 1838.

In all suits, where the property in dispute is of the value of 10,000 rupees, there is an
appeal to Her Majesty in Council.

When a suit is appealed, it is the practice for the

appellant to take two examined copies of the whole proceedings, including the depositions
of the witnesses, which are committed to some trustworthy person, usually the master of a
ship, to be delivered to the proper ofﬁcer in this country.
THE SUPREME COURT OF JUDICATURE AT MADRAS.

So much of the charter of 1726 as related to the Mayor’s Court at Madras, or to the

President and Council, as a Court of Appeal therefrom, or of 'Oyer and Tcrminer and Gaol
Delivery, was cancelled by the Act 37 Geo. III. e. 142; and by virtue of letters patent,

issued in pursuance of the Act, a Court of' Record was established within the settlement
of Madras, called the Court of the Recorder of Madras, with such civil, criminal, and

ecclesiastical jurisdiction,and with such powers and authorities, as in the said letters patent
mentioned.

The Recorder’s Court at Madras was abolished by the Act 40 Geo. III. e. 79; and by
letters patent, dated the 26th December 1800, and issued in pursuance of the Act, the

Supreme Court of Judicature at Madras was established, to be a Court of Record, and
consist of a. Chief Justice, and two other judges, who should be barristers in England or

Ireland of not less than ﬁve years’ standing.
The Court has generally the same powers, and its jurisdictions are generally the same,

within the Settlement of Madras, as those of the Supreme Court of Judicature at Fort
William within the territories attached to the Presidency of Bengal and Sub—presidency
of' Agra.

The local jurisdiction of the Court is conﬁned to the town of Madras, which for this
purpose is held to be bounded by the sea on the east, the Saint Thomé river on the south,
the banks of the Long Tank and the Nungumbaukum Tank, with the villages of Kil»

paukum and Pcramboor on the west, and a line from the latter village to the sea on the
north, and to comprise all the lands included in the villages of Chettapet, Kilpaukum,
Peramboor, and Tandear. The inhabitants of Madras within these limits are computed at
about 720,000.

The British subjects residing within the provinces attached to Madras, and subject to
the Jurisdiction of the Supreme Court, were on the 30th March 1851, according to the
Parliamentary Census Returns, 15,133, including the civil and military members of the

covenanted services, but exclusive of the Queen’s troops.

The Court’s civil jurisdiction

extends to British subjects within any of the dominions of the native Princes of India in
alliance with the Government of Madras, but the number of these must be very small, and
cannot be taken into calculation.
THE SUPREME COURT or J UDICATURE AT BOMBAY.

So much of the charter of 1726 as related to the Mayor’s Court at Bombay, or to the
President and Council as a Court of Appeal, or of Oyer and Terminer and Gaol Delive

for the town and island of Bombay and the limits thereof, was cancelled by the Act
37 Geo. III. e. 142; and by virtue of letters patent issued in pursuance of the Act, a
Court of Record was established within the settlement of Bombay, called the Court of

the Recorder of Bombay, with the civil and criminal jurisdiction in the letters patent
mentioned.
The Recorder’s Court at Bombay continued till the 4th Geo. IV. c. 71, when it was

superseded by letters patent, hearing date the 8th of December 1823, and issued in pur
suance of the Act, constituting the Supreme Court of Judicature at Bombay to be a Court

of Record, and consist of a Chief Justice and two other judges, who should be barristers of
England or Ireland of not less than ﬁve years’ standing.

The local jurisdiction of the Court is conﬁned to the Island of Bombay, the inhabitants
of which are computed at 566,119.
The British—born subjects who reside within the provinces comprised in the Presidency
of Bombay, including the covenanted servants of the Company, were on the 30th March
1851, according to the Parliamentary Census Returns, 10,704, exclusive of the Queen’s
troo s.

Tlie Supreme Courts at Madras and Bombay have generally the same powers, and their
jurisdictions are generally the same within the settlements of Madras and Bombay, as
those of the Supreme Court of Judicature at Fort William within the territories attached
to the Presidency of Bengal and Sub-presidency of Agra.
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OUTLINE of the CONSTITUTION and Powaas of the JUSTICES of the PEACE and
MAGIsTEATEs of the PRESIDENCY Towns of INDIA.
BY sec. 37, of 13 Geo. 3, e. 63, the Governor General in Council, and the Chief

Justice and other judges of the Supreme Court, were respectively declared to be, and to
have full power and authority to act as Justices of the Peace for the Settlement of Fort

William; and the Governor General and Council were authorized and empowered to hold
Quarter Sessions four times in every year, such Court of Quarter Sessions to be a Court
of Record.
By sec. 151, of 33 Geo. 3, c. 52, power was given to the Governor General in

Council of Fort William, by Commissions, to be issued under the Seal of the Supreme
Court there, to appoint Justices of the Peace for the Provinces and Presidencies of Fort
William or Calcutta, Fort St. George or Madras, and Bombay. The 47 of Geo. 3,
Sess. 2, c. 68, sec. 6, repeals so much of the above section as authorizes the Governor

General in Council to appoint Justices of the Peace for Madras and Bombay, that authority
being given to the Governors in Council of the respective Presidencies.
By the 13th and 47th of Geo. 3, above cited, the Governor General in Council, and the

Governors in Council of Madras and Bombay, were respectively empowered to make rules,
ordinances, and regulatiqns for the good order and government of the Presidency Towns,

subject to the previous condition of being duly registered and published in the Supreme or
Recorder’s Court, as the case might be.

In the exercise of this power, the Governments

of the various Presidencies enacted from time to time regulations authorizing and em

powering Justices of the Peace to take cognizance of, and to punish certain offences. This
continued until the 3 85 4 William 4, c. 85, came into operation in the year 1834.

By

sec. 43, of that statute, powers of legislation for the whole of India were conferred upon
the Governor General in Council; and by sec. 45, the necessity for the registration of the
legislative provisions for the Presidency Towns was done away with ; and thenceforth the
Acts of the Supreme Government of India contain the provisions which regulate the

jurisdiction and powers of the Justices of the Peace for the Towns of Calcutta, Madras, and
Bomba
.
Sec. y158,
of 33 Geo. 3, c. 52, provided that the Justices of the Peace for the three
Presidency Towns should be empowered to take measures for cleansing, watching, and
repairing the streets, and to make assessments to the extent laid down in the Act, to

defray the expenses of the same. It would appear that the Courts of Quarter Sessions
were held only for the purposes of making this assessment.

In virtue of the powers vested in them the local Governments at the Presidencies of
India appointed Justices of the Peace and Magistrates for the towns of Calcutta, Madras,
and Bombay, whose powers and jurisdiction were deﬁned by Acts of Parliament and by
rules and regulations passed by the local Government, and registered in the Supreme
Court; and after the

enactment of 3 & 4 Will. 4, c. 85, by Acts of the Indian

Government.
In addition to the Court of the Magistrates for the town of Bombay, there is a Court of

Petty Sessions, which sits weekly for the despatch of business. Its origin has not been
traced, but it arose probably out of a recommendation made to the Government of Bombay
by Sir James Mackintosh, in the year 1811.

Before proceeding to notice the provisions by which particular offences are declared to
be cognizable by the Justices of the Peace, it may be observed that the powers of punish
ment conferred by previous regulations had for the most part been exercised by two

Justices.

By Act IV. of 1835, however, it was provided that “ all powers whatever in Act IV. 1835.

“ criminal cases which, by virtue of any law now in force, may be exercised by two Justices
“ of the Peace for the town of Calcutta, shall be exercised by one such Justice ;” and by
Act I. 1837, it was declared lawful for one Justice of the Peace to issue a warrant of

distress for the recovery of arrears of assessment accruing under the Act of 33 Geo. 3,
cap. 52. These provisions were extended to Madras by Act IX. of 1849. The powers Act IX. 1849.

exercised by the Police Authorities at Bombay are noticed below.
ENACTMENTS WHICH ARE APPLICABLE TO ALL TH PRESIDENCY Tova .

By the Act 9 George 4, cap. 74, the powers of the Justices of the Peace were much
enlarged in regard to the admission to bail of persons charged with felony; and in cases
of misdemeanor it was made obligatory upon them to take the examination of the defendant
and witnesses. Powers of summary conviction in certain cases were conferred upon them.
“ By the 75th section, it is enacted that persons having in their possession more than
(6
ﬁve pieces of counterfeit coin without lawful excuse, the proof of which lies on the
(C
H
S“

party accused, may be convicted before one Justice of the Peace, who may ﬁne or
imprison in the manner therein pointed out. By section 91, persons in possession of
shipwrecked goods, of which they are not able to give a satisfactory account, may be

“

convicted before a Justice of the Peace, and punished as that clause directs.

6‘

section 92, persons offering shipwrecked goods for sale, who cannot satisfy a Justice

‘6

that they came lawfully by them, may be convicted and punished by one Justice of
A a3

By
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By section 97, the stealing of dogs, or beasts, or birds, ordinarily kept in

“ a state- of conﬁnement and not being the subject of larceny at common law, is an

' “ offence of which a party being convicted before a Justice of the Peace, and for the
“ ﬁrst offence, shall forfeit over and above the value of the dog, beast, or bird, such sum

“ of money, not exceeding two hundred rupees, as to the Justice shall seem meet; for
“ a second offence of this description, the party offending is liable to be committed to the
6‘

gaol or house of correction, there to be kept to hard labour for such term, not exceed

“ ing twelve calendar months, as the convicting Justice shall think ﬁt.

By the 39th

section, if any person shall aid, abet, counsel, or procure the commission of any

offence which is by this Act punishable on summary conviction, he is liable on con
viction before a. Justice of the Peace to the same forfeiture or punishment as the

“ principal offender. By the 113th section it is enacted, that where the stealing or taking
“ of any property whatsoever is by this Act punishable on summary conviction, any
person who shall receive such property, knowing the same to be unlawfully come by, is
liable to be punished before a Justice of the Peace, in the same manner as the person
originally stealing or taking such property.”"'
The Justices of the Peace at all the Presidency Towns have the same powers of
punishment, in the following cases:—
Act XVII. 1837.

Offences against an Act for the better regulation of the post office, punishable by ﬁne
from 50 to 1,000 rupees, except in cases of fraudulent appropriation of postage duty, and
certain other 'speciﬁed cases of fraud, when the punishment is by imprisonment not

exceeding two years, and also by ﬁne.
Act XXXI. 1838,
see. 29.
Act XXII. 1840.

"

Stealing any growing tree, plant, &c., 0r wilfully damaging property, punishable for the
ﬁrst offence by forfeiture not exceeding 50 rupees above the amount of the injury done,
and for the second by imprisonment not exceeding six months.
Offences against an Act for preventing vagrants extorting alms by offensive and disgust
ing exhibitions, &c., by imprisonment not exceeding three months.

Offences against Acts for regulating the emigration of the inhabitants of the territories
Act XV. 1842,
as. 4, 9,10, ll, 13.

Act XXI. 1844,
ss. 10, 11, 14.

Act V. 1844.

under the government of the East India Company to the Island of Mauritius, Jamaica,
British Guiana, and Trinidad, punishable by ﬁne to the extent of 5,000 rupees, in certain

cases of fraud, and in other cases to be regulated by the number of emigrants unlawfully
taken on board; and in cases of crimping, by fine not exceeding 500 rupees, or six months’
imprisonment.
Offences against an Act for the suppression of lotteries, punishable, in the case of keeping
a place for the drawing of any lottery, &c., by ﬁne not exceeding 5,000 rupees; and in

the case of subscribing to or doing anything towards the drawing of a lottery, by ﬁne not
exceeding 1,000 rupees.
Act XIX. 1850.

Offences against an Act “ concerning the binding of apprentices,” punishable when on
the part of the master by ﬁne not exceeding 200 rupees; and on the part of the apprentice

by private whipping or close conﬁnement.
Offences against an Act for the registry of merchant seamen, by ﬁne from 50 to 100
Act XXVII. 1850. rupees ; and against an Act for the encouragement of merchant seamen, by forfeitures and
Act XXVIII.
1850.

penalties not exceeding 500 rupees, or six months’ imprisonment.
SPECIAL RULES.
Calcutta.

Justices of the Peace, as such, or in virtue of their appointments as magistrates of the town
Act XII. 1837.

of Calcutta, are empowered to take cognizance of, and to punish, in the following cases :—
Offences against an Act for preventing the building of houses and outhouses with outer

Act XII. 1852,

roofs of combustible materials.
Offences against an Act to confer certain powers on the Commissioners for the Improve

s. 41, &c.
Act XI. 1849.
Act XIII. 1849.
Act XXIII. 1850,
s. 9.

ment of the Town of Calcutta.
In the above cases the punishment is by ﬁne not exceeding 200 rupees.
Offences against an Act for better securing the revenue arising from the sale of spirituous
liquors, opium, &c., in Calcutta.
Offences against an Act for preventing the smuggling of salt into Calcutta.
Obstructing or molesting the Collector of the Land Revenue of Calcutta, or any of his
subordinate ofﬁcers in the execution of their duty.
Punishable by ﬁne not exceeding 500 rupees.

Acts XXI. 1839,
III. 1842.
Act XIII. 1862.

By Acts XXI. of 1839, and III. 1842, the Justices of the Peace were authorized to

punish on conviction of simple larceny and petty theft, in which the property does not
exceed twenty rupees; and in cases of assault and battery on merchant ships in the river
Hooghly. The powers conferred by these Acts were greatly extended by an Act for con
solidating and amending the Regulations of the Calcutta Police, passed by the Government
of India in the year 1852.
-

The whole of the regulations passed by the Government, and registered in the Suprem
Court, under the provisions of sec 36, 13 Geo. 3, c. 63, were thereby repealed, and enlarged

jurisdiction, and powers of punishment, were conferred on the Magistrates. The following
is an abstract of the offences declared by this Act to be punishable by them, and of the

punishments within their competency to inﬂict :—
* Sir E. Ryan’s Charge to the Grand Jury of Calcutta, 13th April, 1829.
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Neglecting to make provision for maintenance of wife and children, by imprisonment
not exceeding two months.
'
_,
Having or conveying stolen goods, without being able to account for the same, by ﬁne
not exceeding 100 rupees, or imprisonment not exceeding three months.

Larceny to the value of 50 rupees. or receiving stolen property when the value does
not exceed 50 rupees, or being accessory to any felony punishable by a. Justice of the
Peace ; by imprisonment not exceeding six months, or in the case of a boy under sixteen
years of age, by corporal punishment not exceeding ﬁfteen stripes.
Assault, forcible entry, or other injury, not being felony; by ﬁne not exceeding 100
rupees, or imprisonment not exceeding four months.
Keeping open houses of public entertainment without licence; by ﬁne not exceeding
100 rupees for every day the house is kept open.

Parties not conforming to the tenor of their licence ; by ﬁne not exceeding 100 rupees,
and forfeiture of their licence.
Permitting disorderly conduct, and illegal harbouring of deserters, in houses of public
entertainment; by ﬁne not exceeding 100 rupees.
Retailing spirituous liquors within certain hours; by ﬁne not exceeding 25 rupees,

and forfeiture of licence.
Introduction of spirituous liquors into Fort William, or the Great Gaol, or House of
Correction of Calcutta; by ﬁne not exceeding 50 rupees, or imprisonment not exceeding
two months.

Breaking gaol; by imprisonment not exceeding three months.
Being found drunk, or riotous, or indecent behaviour in any street, &c.; by ﬁne not

exceeding 20 rupees, or imprisonment not exceeding fourteen days.
Rogues and vagabonds found under speciﬁed circumstances ; by imprisonment not
exceeding four months.
Begging, or exhibiting sores, &c., or seeking alms by false pretences ; by imprisonment
not exceeding two months.
Furious driving; by ﬁne not exceeding 50 rupees, or in default imprisonment not ex
ceeding one month.
Driving at night without lights to vehicle ; by ﬁne not exceeding 50 rupees, or in

default, by imprisonment not exceeding one month.
Keeping a common gaming house ; by forfeitures and ﬁne not exceeding 100 rupees, or
imprisonment not exceeding three months.
Being found in a common gaming house; by ﬁne not exceeding 50 rupees.
Gambling in the streets; by ﬁne not exceeding 50 rupees, or imprisonment not exceeding

one month.
Using false or defective weights and measures; by forfeiture and ﬁne not exceeding
20 rupees, or imprisonment not exceeding one month.
Desertion or unauthorized absence from their ship, of seamen: Justice of the Peace
may arrest and return to their vessel.
Unauthorized carrying of arms: parties may be arrested and arms forfeited.
Obstructing the police in the regulation of carriages and persons at places of public

resort; by ﬁne not exceeding 100 rupees.
Police ofﬁcers taking bribes; by ﬁne not exceeding 500 rupees, or imprisonment not
exceeding three months.

Manufacturing or keeping gunpowder without licence; by forfeiture and ﬁne not
exceeding 500 rupees.
Breach of conditions of licence for keeping gunpowder; by forfeiture and ﬁne not ex
ceeding 200 rupees.
Breach of provisions of licence for the transit and carrying of gunpowder from one place

to another; by ﬁne not exceeding 50 rupees.
Violation, by commanders of merchant vessels, of the regulations for deposit of gun
powder at ﬁxed stations below Calcutta; by forfeiture and ﬁne not exceeding 200 rupees.
Jurisdiction of the Justiccs of the Peace for the town of Calcutta extends over all sea
going vessels in any part of the river Hooghly.
False or malicious charge or arrest; by an award not exceeding 50 rupees, to be paid

by the informer to the party informed against.
Complaints of offences against this Act to be summarily heard and determined.
The police reports for the town of Calcutta, for the years 1851 and 1852, give the fol

lowing results :—
——

1851.

1852.

Number of Cases brought before the Magistrates -

1,454

1,372

Number of Persons apprehended
Committed for trial
-

-

1,85%
249

1,664
211

-

1 59
89

1 70
38

-

1,031

997

-

57%

44:6

Convicted
Acquitted

-

-

-

ditto

-

-

-

-

Convicted by the Magistrates

Released by

--

-

-

-

-

-

-

-
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Among those committed for trial before the Supreme Court were 36 persons in 1851,
and 5 in 1852, charged with theft of property to the value of between 20 and 50 rupees.
By Act XIII. 1852, power was given to the magistrates to dispose of such cases; and
hence the falling off in the latter year.

The above is taken from the statements forwarded from the police ofﬁce in Calcutta,
which, however, must give but a very faint idea of the work actually done. There is not
in the return a single case of petty assault, or drunkenness, or any of those cases of a
triﬂing nature which are constantly occurring in a large, densly populated city, calling for
the interference of the police.
Madras.
Information in regard to Madras, to the same extent as is accessible to the Commission

in regard to Calcutta, has not been obtained. There is the same authority for the establish
ment of a Police and the appointment of Justices of the Peace at Madras as at Calcutta,

but the rules and regulations of the Governor in Council are not forthcoming, nor are
there any returns of the work transacted by the Magistrates of the Presidency town.

Judging from the Acts of the Government of India passed since the year 1834, the
Magistracy of Madras would appear to be much on the same footing as that of Calcutta, the
head of the Police being known at the former place as the Superintendent of Police, and
at the latter as Chief Magistrate.
The provisions of the Acts No. XXI. 1839 and III. 1842, above cited, as enacted for
the trial and punishment of certain larcenies within the town of Calcutta, and assaults on

board of merchant ships in the river Hooghly, have been extended to Madras and the

Madras Roads by Act VIII. of 1849.
Act IV. 1842.

Act XIX. 1852.

By Act IV. of 1842 the Justices of the Peace for the town of Madras are empowered to
punish by ﬁne, ranging from 10 to 100 rupees, offences against the provisions thereby
enacted for the better management of boats and catamarans in the Madras Roads. And
also by Act XIX. 1852, to punish offences against the provisions for securing the
Abkaree revenue at Madras, by ﬁne from 50 to 500 rupees, and imprisonment not

exceeding six months.
Bombay.
By Rule, Ordinance, and Regulation I. of 1834, provision was made for the appointment
by the Governor in Council of Bombay of two Magistrates, being Justices of the Peace,
and for the assembling on Thursday in every week of the Court of Petty Sessions. The
Court was to consist of not less than three Justices of the Peace, one of them being a
Magistrate, one an European, one a Native, to be attended by a Barrister as Assessor,‘
being a Justice of the Peace, an Advocate of the Supreme Court, and appointed by the

Governor in Council. It was to exercise the power of summary conviction and punish
ment according to the course pursued by two Justices of the Peace in certain cases under
authority of statutes, and a like jurisdiction generally over all acts done in violation of the

rules legally passed by the Governor in Council for the good order and government of the
Presidency, in respect of which no other jurisdiction was exclusively provided; and was

also empowered to levy pecuniary forfeitures and penalties imposed by them by distress
and sale of goods and chattels where not otherwise provided.
Misconduct by constables was by this rule made punishable by the magistrates, by ﬁne

not exceeding three months’ wages, or suspension or dismission; and by Court of Petty
Sessions, by dismissal, or corporal punishment not exceeding twelve lashes, or imprisonment
not exceeding two months.

R. O. R. II. 1812.
Art. 22 and 24.

R. O. R. III. 1812.
R. O. R. I. 1813.

The Court of Petty Sessions were authorized to take cognizance of, and to punish on
conviction, for oﬂ'ences against the following Rules, Ordinances, and Regulations, passed
by the Governor in Council, and registered in the Supreme Court :—
R. O. R. II. 1812, for regulating the sale of spirituous liquors.
Article 22 and 24, R. O. R. III. 1812, against depositing certain articles on the road,

and burning bricks or lime within the town.
R. O. R. I. 1813, for neglecting to maintain families, and for non-registration of names
by aliens.

R. O. R. II. 1813, for preventing animals straying or trespassing on the streets.
R. O. R. II. 1813.
R. O. R. XV. 1815, for preventing the introduction of combustible materials,
R. O. R. XV. 1815.
encroachments on the streets of the town of Bombay, &c.
R. O. R. I. 1818.
R. O. R. III. 1827.
Reg. XIX. 1827.
Reg. XXI. 1827.
R. O. R. I. 1828.

and

R. O. R. I. 1818, for regulating the width of wheels of carts, &c. &c.

R. O. R. III. 1827, for regulation of the House of Correction.
Regulation XIX. 1827, for assessment and collection of the land revenue of Bombay.
Regulation XXI. 1827, for collecting the customs on opium and other speciﬁed articles.
R. O. R. I. 1828, against leaving cotton and other heavy goods on piers and quays.
* So much of the Rule, Ordinance, and Regulation as enacts that the Court of Petty Sessions

shall be attended by a barrister as assessor has been repealed by Act II. 1854.
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Justices of the Peace have jurisdiction in the following cases :—
Offences against a Rule for deciding disputes between masters and servants.
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Offences against a Rule relating to ballast for ships.
Offences against a Regulation for the realization of the Abkaree revenue of Bombay.

R. O. R. I. 1814.
g'eo' R' I' 1818'

g. x. 1833.
The whole of the foregoing offences were made punishable by ﬁne and imprisonment,
and in some cases by whipping.
The only Rule, Ordinance, and Regulation which remains to be noticed, is that R, 0, R_ 11, 1327,

numbered II. of 1827, with its modiﬁcations by Act III. 1841, enacted by the Supreme ActIII. 1841.
Government of India. By these the Court of Petty Sessions is empowered to try sum
marily persons charged with the commission of simple larceny, or with receiving stolen
goods, provided the property does not exceed the value of 20 rupees, and to punish on
conviction by imprisonment for a period not exceeding twelve months. It may also
punish rogues and vagrants, by imprisonment not exceeding one month, and impostors by
ﬁne not exceeding 50 rupees or one month’s imprisonment; also persons going armed, or
found in certain places without satisfactory account, by ﬁne not exceeding 100 rupees or

four months' imprisonment, or twenty-four stripes; also insults or disturbances of religious
ceremonies, and violation of orders for the restriction of dangerous processions, by ﬁne not
exceeding 100 rupees or three months’ imprisonment; also the importation of slaves into
Bombay, and the abduction of females under thirteen years of age, by ﬁne not exceeding
500 rupees or six months’ imprisonment.

By the provisions of the same enactments, a single magistrate may exercise the power of
summary conviction in the following cases :—
Simple larceny to 10 rupees value, punishable by imprisonment not exceeding six
months, and stripes not exceeding twenty-four lashes.
Having in possession implements of housebreaking, by ﬁne not exceeding 200 rupees, or

imprisonment not exceeding three months.
Riots, forcible entries, and assaults, by ﬁne not exceeding 100 rupees, or imprisonment
not exceeding three months.

Certain offences against the public communication, by ﬁne not exceeding 50 rupees, or
fourteen days’ imprisonment.
Non-registry of certain trades; permitting assaults, &c. in taverns, &c.; and buying
and selling military uniforms, &c., by ﬁne not exceeding 50 rupees, or fourteen days’
imprisonment.
-

I

Carrying dangerous weapons, by ﬁne not exceeding 20 rupees, or fourteen days’
imprisonment.
Vending poisonous substances, by ﬁne not exceeding 50 rupees, orone month’s imprisonment.
Violations of orders for the restriction of noisy processions at night,>and discharge of
ﬁre-arms, by ﬁne not exceeding 20 rupees, or fourteen days’ imprisonment.

The Court of Petty Sessions have jurisdiction in the following cases, under Acts of the
Council of India :—
Offences against an Act for the regulation of buildings in the Islands of Bombay and Act XXVIII
Colaba, punishable by ﬁne not exceeding 500 rupees.

1839

Obstrueting a magistrate in the discharge of his duties, under an Act for the better Act XIV. 184-1.
regulation of markets, by ﬁne not exceeding 200 rupees, or three months’ imprisonment.
8- 2
Offences against an Act for the abatement of nuisances, by ﬁne not exceeding 200 Act XIV. 1842.

rupees.
Offences against an Act for the prevention of gambling, viz.: for keeping a gaming Adm-1351
house, by ﬁne not exceeding 1,000 rupees, or imprisonment for six months; and for gaming,

by ﬁne not exceeding 500 rupees, or three months’ imprisonment.
Offences against an Act for the suppression of fraudulent practices in the cotton trade, Act XV- 1851
by ﬁne not exceeding 1,000 rupees.

'

The Magistrates have jurisdiction in the following cases, under Acts of the Council of
India :—
Oﬁ'ences against an Act for the regulation of public conveyances, punishable by ﬁne Act IV- 1841
from 10 to 20 rupees.

Offences against an Act for the better regulation of markets, by ﬁne not exceeding 300 Act XIV. 184l
rupees.
Offences against an Act for regulating the Bombay ferries, by ﬁne from 10 to 500 AetXXXV. 1850.
rupees.
Offences against an Act relating to the railway of Bombay, by ﬁne from 20 to 50 Act III. 1853.
rupees.
B b
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The Police Reports for the town and island of Bombay, for the years 1851 and 1852,
give the following results :—

——
Number of offences reported
Number of persons apprehended
Commitments to the Supreme Court in cases

-

1851.

1852.

6,473
9,883
120

7,499
11,641
100

Number of persons committed to the Supreme Court

214-

13%

Convicted
~
Acquitted
Commitments to the Petty Sessions in cases
Number of persons committed to the Petty Sessions

148
69
4:72
801

104
28
440
756

Convicted

-

319

4:38

Acquitted
Summarily punished by the Magistrate in cases

-

-

-

-

-

+85
2,991

326
3,871

Number of persons punished

-

Discharged in cases
Number of persons discharged
-

-

-

-

-

4,338

5,742

~

-

-

2,703
4,464

2,937
4,978

-
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OUTLINE of the Cons'rrrnrron and PROCEDURE of the Essr INDIA COMPANY’S Covers
of OiViL J UDICATURE in the PRESIDENCY of BENGAL.
THE JUDGES.

THERE are two orders of Judges: covenanted and uneovenanted.

The covenanted are appointed from the members of the civil service, and are either civil
and sessions judges of zillahs, or judges of Sudder Dewanny Adawlut."h Zillahs are large
divisions of country; and there is one civil and sessions judge in each zillah. Sometimes,
but rarely, an additional judge is appointed when there are heavy arrears of business. The
Sudder Dewanny Adawlut is the principal Court of Appeal, and there is one such court
at each of the presidency towns of Calcutta, Madras, and Bombay; and one at Agra for

the north-western provinces. These courts are composed of from three to six English
judges.
The uncovenanted judges are generally natives, that is, Hindoos or Mahomedans, with
a small admixture of East Indians, who are Christians. Of this second order there are

three grades: Moonsiﬂ's'l, Sudder Ameensi, and Principal Sudder Ameens.

Of the ﬁrst

there are several in a Zillah; the number varies; in some cases it is as high as twenty.
Each has a. sub-district of his own, to which his local jurisdiction is conﬁned. Of each of
the others there is only one in a Zillah, though an additional Principal Sudder Ameen is
occasionally appointed. Of these native judges the local jurisdiction is commensurate with

that of the civil and sessions judge, extending over the whole zillah.
OFFICERS AND PLEADEBS.

There are ministerial ofﬁcers and authorized pleaders or oakeels§ in all the courts.
The former are appointed by each judge in his own court, but when once appointed they

cannot be displaced without sufﬁcient cause.

Construction
No. 802.

The latter in the zillahs are all appointed

by the civil and sessions judge; in the Sudder Dewanny Adawlut, by the judges of that
court ; when once appointed they cannot be removed without sufﬁcient cause.
The Moonsiﬁ's are stationed at some distance from the Zillah Judge, and have vakeels
attached to their respective Courts. There is no distinction between the vakeels of the
Zillah Judge, Principal Sudder Ameen, and Sudder Ameen; or rather, they are all in
fact the vakeels of the judge, who are permitted to practise before the subordinate tribunals.

It has, however, been found convenient to apportion a certain number to each court
separately.
‘
and
1'
1

The words are Arabic. Sudur means chief or ﬁrst of anything, dewan a seat or tribunal,
adawlut justice. Dewdmzy is generally used in India to signify the Civil Government.
Arab., J udgc, from imqu justice; literally, dividing in half.
Arab., A trustee. Ofﬁcers deputed on any special duty are commonly termed Ameens.

§ Arab., General Word for agent or attorney.
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REMUNERATION OF PLEADERS.

The vakeels in all the courts were originally remunerated by a commission on the value

__

of the property in the suit, which was ﬁve per cent. up to the value of 5,000 rupees; it
then diminished rapidly, until the value rose to 80,000 rupees, when the vakeel’s fee was
1,000 rupees; it never exceeded the last sum, whatever might be the value of the property

in dispute.

Now the remuneration of the vakeel is left entirely to agreement between him

and his client.

When costs are awarded to one party against another in suits decided on Act 1 of 1846.

the merits, the amount to be paid for vakeel’s fees is calculated according to the above
rates; when costs are awarded in other cases, the amount to be paid for vakeel’s fees is

one-fourth of the same rates.

Costs are not in the discretion of the judge, as the regulation Reg. 4 of 1793,

directs that in all cases they are to be paid to the successth party.

see. 7.

JURISDICTION.

The Moonsiﬁ' has primary jurisdiction in all cases where the value of the property in Reg. 5 of 1831,
dispute is not more than 300 rupees.

see. 5.

The Sudder Ameen has primary jurisdiction in all cases where the value of the property Idem, sec. 15.
in dispute is above 300 rupees and not more than 1,000 rupees.
The Principal Sudder Ameen has primary jurisdiction in all cases where the value of Act No.25 of1837.
the property in dispute is above 1,000 rupees.
The Zillah Judge has the power of withdrawing any case from the ﬁles of the Sudder Act 9 of 1844,

Ameen and Principal Sudder, for suﬂicient reason, and trying it himself.

With this

sec. 2.

exception, his jurisdiction is wholly appellate.

From all decisions of the Moonsiffs and Sudder Ameen there is an appeal to the Zillah Reg. 5 of 1831,
Judge. But if from the state of his ﬁles he should deem it impracticable to dispose of sec. 16, 01. 2.
all the appeals before him, he may report the matter to the Sudder Dewanny Adawlut,

and obtain its permission to refer a speciﬁed number of the cases to the Principal Sudder
Ameen. He ought, however, to retain enough of them on his own ﬁle to enable him to
judge how business is conducted by the Moonsiﬁ's and Sudder Ameens.

From all decisions of the Principal Sudder Ameen, where the value of the property in Reg. 5 of 1831,
dispute is between 1,000 rupees and 5,000 rupees, there is an appeal to the Zillah Judge; see. 28, cl. 2.
where the value is above 5,000 rupees, the appeal is to the Sudder Dewanny Adawlut. Reg. 25 of 1837,
This, and the appeal from the Moonsiffs and Sudder Ameen, is called the regular appeal, sec. 4.
and it goes to the whole merits of the case. But there is a further or special appeal to
the Sudder Dewanny Adawlut from all decisions on regular appeals in any of the civil
courts subordinate to it, on any of the following grounds, viz. : 1st, Where the decision has Act 16 of 1853,
failed to determine all material points in difference, or has determined them contrary to s. 4.
law or usage having the force of law. 2d, Misconstruction of any document. 3d,

Ambiguity in the decision affecting the merits.

4th, Substantial error or defect in pro- '

cedure apparent on the record, and likely to have produced error or defect in the decision

upon the merits of the case. The order for admitting a special appeal for hearing must Sec. 8, c1. 2.
specify the grounds on which it was granted. But neither the Court nor the parties are
conﬁned to those grounds upon the hearing.
No person whatever, by reason.of birth or descent, is exempted from the jurisdiction of Acts No. 11 0f

any of the Judges before mentioned, in any civil proceeding whatever.

1836 and No. 6 of

1843.
LANGUAGE.

The language of pleading is the vernacular of the country where the Court is held; Act No. 12 of
The language of so much of 1843, secs. 1 and

and in the Sudder Dewanny Adawlut it is Hindoostanee.

decrees as relates to the points to be decided, the decision, and the reasons for the decision, 3

when the decree is that of a Principal Sudder Ameen or Moonsiﬁ‘, is the vernacular of the
Judge; and when the decree is that of a Zillah Court or the Sudder Adawlut, the language
is English.
SUBJECTS or SUITS.
The subjects of suits are various.

Much the largest number is for debts; and next to Appendix to

these are suits for the rent of land; but as the right to land is not tried in the form of an Report from
action for rent, these may perhaps be added to the cases for debt.

The suits of every Select Committee

description decided by Moonsiﬁ's in the Lower Provinces, in the year 1850, were 84,081. of the House of
Of these, 49,646 were for debt, and 16,041 for rent, making together 65,687, or about Commons on
Indian Territories,

seventy-seven per cent. of the whole. The suits of every description decided by the
Sudder Ameens in the same time were 1,670; of which 701 were for debt, and 446 for

rent, making together 1,147, or about seventy per cent. of the whole.

And the suits of

every description decided by the Principal Sudder Ameens in the same year were 2,546 ;
while those for debt were 755, and those for rent 567, making together 1,322, or about

ﬁfty per cent. of the whole. The suits next in number before the Moonsiﬁ‘s are those
which relate to personal property, of which there were 5,098 in the same year; but only

116 of that description were tried by the Sudder Ameens, and 182 by the Principal
Bb 2

1852, p. 644.
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Sudder Ameens. > The right to land under different heads", but chieﬂy in disputes about
boundaries, was the subject of 4,629 suits before the Moonsitfs, 317 before the Sudder

Ameens, and 734 before the Principal Sudder Ameens.

There is a remarkable absence of

what may be called commercial suits ; for though 2,967 suits relating to indigo, sugar,
silk, and other staples were decided by all the Judges in the same year, 2,949 of them
were decided by the Moonsiffs ; and it is probable that they were chieﬂy disputes between
the planters, or manufacturers of those staples, and the ryots, or peasantry of the country.
PROCEDURE.
All suits, whatever their nature or value, and wherever tried, are treated in the same

Reg. 10 of 1829,
Schedule B.

manner; and the practice of the courts is more similar to that of the courts of equity than
of common law. It is, however, nearer to the Scotch than to any English system.
The suit commences with a plaint, which must be on stamped paper, varying in amount
according to the value of the property in dispute. Up to 300 rupees, the limit of the
Moonsiff’s jurisdiction, the stamp is alittle more than ﬁve per cent., being sixteen rupees on
that sum. On sums between that and 800 rupees it is thirty-two rupees. The rate then
decreases until the suit is for a lakh of rupees, or 10,000l., when it is 1,000 rupees; and

above a lakh of rupees, the stamp is 2,000 rupees, which sum it never exceeds, whatever
he the value of the property in dispute.
Reg. 2 of 1806,
see. 2.

When the plaint has been ﬁled, a short summons or notice is issued, calling on the

defendant to appear in person, or by one of the vakeels of court.

The summons is served

by an ofﬁcer called the Nazi'rf (usually through an inferior servant called a peon); and the
defendant is required to indorse on the summons an acknowledgment of the receipt of
service. \Vhere the defendant evades process, or cannot be found, a proclamation is ﬁxed
up at his usual place of residence, and also in the court-room, warning him that if he fails

to appear the suit will proceed ea: part6 ; and it does so if he neglect the warning.
Idem, sec. 4.

The defendant is not called upon to give security for his appearance; but if at any stage
of the case it be brought to the notice of the Judge, and he is satisﬁed that the defendant is
about to abscond and withdraw himself from the jurisdiction, he may be called upon for
security to abide the event of the judgment, and kept in close custody till security is given
or the suit is decided.
A reasonable time is allowed for putting in the answer, and it may be extended if the

Judge think proper.

The answer is usually followed by a reply, which ought to be ﬁled

the next court-day ; but as the answer may contain fresh matter, some time is usually

allowed for ﬁling the reply. After the reply, there may be a rejoinder by the defendant,
which ought to be ﬁled the next court~day. This closes the pleadings; and where the
defendant neglects to ﬁle his rejoinder the cause may proceed without it.

The pleadings subsequent to the plaint are required to be on stamped paper, except in
the Moonsitfs’ Courts; the stamps being eight anasi in the Court of the Sudder Ameen;
one rupee in that of the Principal Sudder Ameen ; and four rupees in the Judges’ Court and

in the Sudder Dewanny Adawlut.
LEADINGS

Parties are not restricted to any particular form in their pleadings, but each tells his

story in his own way.

The pleadings are in consequence argumentative, and sometimes

very voluminous, the plaint and answer in particular entering into a full detail of all the
circumstances. It is not surprising, therefore, that they should fail to bring the parties
to direct issue. But the Judge is required to hold a proceeding as soon as may be conve
nient after the close of the pleadings, for the purpose of settling the issues, or more properly
26 of 1814, sec.10, for ﬁxing all the points to be determined ; and no evidence is received except to one of the
cl. 2. cl. 4.
points so ﬁxed by the Judge.
The regulation referred to was passed so far back as 1814, but was very much neglected
by the Lower Courts, though their attention was repeatedly called to it by the Sudder
Circular Order of Dewanny Adawlut. But that Court has recently passed a more stringent order on the
Sud. De. Adawlut,

subject, and circulated a specimen form of the minute to be drawn up and recorded by the

dated 8th May

Judge on the occasion.

1850.

The minute is to set forth, 1st, The issues
* Sale

-

-

Gift
Mortgage Pre-emption
Lakhiraj
Dependent Tenures
Arrears
Boundaries
-

any) raised in bar of the hearing of the

-

-

-

-

-

-

-

.
-

.

-

- 1,035
-

-

-

- p
-

-

_

-

-

_
..
_
-

167
203
153
7
637
227
2,195
4,629

f The N'azir is the executive oﬁicer of the Court of Justice.
Half a rupee, or about a shilling.
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suit, as, for instance, that the Court cannot take cognizance of it, or that the valuation of
the suit as laid by the plaintiff is not correct. 2d, it is to state “ The material issues of
“ fact arising upon the pleadings, after making any necessary inquiries from the parties or
“ their pleaders, under clause 2, section 10, regulation xxvi. of 1814,” distinguishing
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between the “ issues on facts averred by the plaintiff, and denied by the defendant,” and
those “ on facts averred by the defendant, and denied by the plaintiff'.” And it is to state,
3dly, “ The material issues of law arising upon the pleadings with reference to the decision
which may be formed upon the foregoing issues of fact.”

After the points to be established have been reduced to writing, in the same way in Act. 15 of 1850,
respect of language as is required in ﬁnal decrees, it is the duty of the Judge to call on the

see. 2.

parties to ﬁle on a ﬁxed day their exhibits, and the names of their witnesses in proof or
refutation of the points set forth. This in practice is seldom done, but the parties are
allowed to bring in from time to time as may be convenient their exhibits and lists of wit

nesses, with a petition, which states the point to prove which they are adduced.

This,

like all other petitions, in all but the Moonsiff’s Court, must be on a stamp, and requires an
order of the Judge before the documents and lists can be ﬁled with the proceedings. The

petition stamp in the Sudder Ameen’s Court is eight arms, in the Judge’s and Principal
Sudder Ameen’s one rupee, and in the Sudder Dewanny Adawlut two rupees.
EVIDENCE.

There is very little in the old Regulations or the Acts of Government applicable to
evidence. A bond must be proved by two witnesses to the signature, unless the considera

tion is proved.

Reg. 3 of 1793,
sec. 15.

But much documentary evidence has always been received without any

proof, unless objected to, such as copies of judicial proceedings appearing to be authenticated
y the signature of the proper ofﬁcer; and copies of English correspondence from the Col
lectors or other Government ofﬁcers, similarly authenticated. And even copies of copies
are so received. Such documents, however, are frequently the most trustworthy evidence
in a case. A recent Act of the Indian Legislature, regulating the mode of taking the
evidence of witnesses, has introduced the very important change of allowing parties to be
examined under certain restrictions, with consent of the Judge.
Subpoenas are issued to the witnesses, and there are means for compelling the attendance
and testimony of an unwilling witness.
No person is rendered incompetent to be a witness by reason of interest, relationship, or Act No. 190f1853.

conviction of any offence whatever.

A solemn afﬁrmation, as “in the presence of Almighty

God,” is generally substituted for an oath with Hindoo and Mahomedan witnesses; and
Christians are sworn as in England.
Witnesses were always required to be examined wind. was in open court, and their
depositions to be reduced into writing in the Persian, Bengal, or Hindoostanee language,
as the Witness might desire. But the Judges of zillahs were authorized to employ their

Act No. 5 of 1840.

registers and assistants, or any of their principal native ofﬁcers, in taking down the deposi
tions of witnesses whom they might not have time to examine 'vivd 11000 themselves, and
the practice became very general to have the witnesses examined by a native ofﬁcer, while

the Judge, though he might be present in the same room, was engaged with other business.
This practice has now been abolished by the Act referred to, which requires that the

Act No. 19 of 1853.

evidence of the attending witnesses shall be taken in the presence and hearing and under
the personal superintendence of the Judge. The examination usually commences with some
question of course put by the Judge or officer, such as,‘;\Vhat is your, name and occupa
tion, &c.? The witness is then questioned in chief by the vakeel of the party on whose

behalf he is examined; and cross-examined by the opposite vakeel, followed by a re-exa—
mination by the ﬁrst vakeel ; and sometimes the whole is interspersed with questions by the
Judge, for the purpose of more full elucidation. The whole questions and answers constitute
the deposition of the witness, and being reduced to writing, he is required to put his name
or mark to it. “ When a witness is guilty of wilful and corrupt perjury in any cause or 4 of 1793, sec. 14.
matter depending in court, the Judge is” required “immediately to commit the offender
to close custody to take his trial” before the proper tribunal. But this is rarely done.
When all the exhibits have been ﬁled, and the witnesses examined, a day is ﬁxed for

the ﬁnal hearing of the cause, when the parties or their vakeels are required to be in
attendance.
HEARING or THE Gauss.

No particular course is prescribed by the regulations to be followed at the ﬁnal hearing;
but it would seem from the common forms of the decrees, that the pleadings and depo
sitions of the witnesses are either perused by the Judge himself, or read to him by his

oﬂicer.

The parties are then heard ; and the general practice in this case is for the Judge

to put a. question to the vakeel of one of the parties, usually beginning with the plaintiff,
which is answered by the opposite vakeel to the best of his ability, and then a good deal of
wrangling sometimes follows between the opposite pleaders. Sometimes the Judge may
ask the vakeel more generally if he has anything to say ; when the vakeel may make any
remarks which may occur to him, or refer generally to his pleadings and documents, and
say that they contain all that is necessary. But the oral pleading most commonly takes
the form of question and answer, and is known to the natives only by the corresponding

words in the Persian language (Soowal-ojugrab).
B 3

An attempt has been made within the
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last few years to introduce some greater degree of method in oral pleadings, by the appli
cation of rules originally framed by the Judges of the Sudder Dewanny Adawlut for

regulating the oral pleading in that court.
Circular Order of
S. D. A., dated
20th Nov. 1851.
Reg. 6 of 1832,
see. 3.

These will be more particularly referred to

hereafter in noticing the practice of the Sudder Court. It is not known what degree of
success has attended their extension to the Lower Courts.

The Judge determines both fact and law. With regard to the fact, he may take the
assistance of respectable natives as assessors in the three following ways :—1st, By
referring the suit or any point in it to a punc/za_1,/et,ii who carry on their inquiries apart
from the Court, and report to it the result.

2d, By constituting two or more such persons

as assessors or members of the court; the opinion of each assessor to be given separately
and discussed. 3dly, By employing them more as a jury. But under all these modes of

sec. 15.

procedure the decision is vested exclusively in the Judge.
.
With regard to the law, the Courts are to be guided in their decisions,-1st, By the
regulations of Government, if there be any regulation applicable to the case; 2d, By

Reg. 3 of 1793,

“ tance, marriage, caste, and all religious usages and institutions; and, 3dly, In cases for

see. 21.

“ which no speciﬁc rule may exist the Judges are to act according to justice, equity, and
“ good conscience.”
In practice, the Mahomedan law has been applied to a variety of cases, which may be
arranged under the following heads, viz., Inheritance, sale, pre-emption, gift, wills,
marriage, dower, divorce, parentage, guardians and minority, slavery, endowments, debts

Reg. 4 of 1793,

Hindoo or Mahomedan law, as the case may be, in all “ suits regarding succession, inheri

and securities, claims and judicial matters.

And in cases where the parties, are Hindoos

family customs and the customs of particular parts of the country are in practice commonly

recognized in modiﬁcation of the general law.
In suits between Armenians relating to successions, the Courts are guided by the
usages and customs of the parties, in so far as they can be ascertained by reference to the

opinion of Armenian priests.

And in matters of dealing between British subjects,

the English Judges are in the practice of deciding as they best can according to English

law, occasionally taking the opinion of the Advocate-General in doubtful cases.
As to Jews, East Indians, Native Christians, and Hindoo and Mahomedan converts

to Christianity, practically there is no law or usage by which it can be said their rights are
determined.
In cases to which Hindoo or Mahomedan law is applicable, it was required by the old

regulations that the Hindoo or Mahomedan law oﬂicer should attend the Court and

expound the law; and the Lower Courts were provided each with a Pundit and Mooftee
for the purpose. But these offices have been abolished, and there is now only one Maho
medan and one Hindoo law ofﬁcer attached to the Sudder Dewanny Adawlut ; the former
is called the Qazee-ool-Qoozzat 1', and the latter the Pundit. When a case of doubt on the
points above mentioned arises in the Lower Courts, it is now referred, through the Zillah

Judge, to the Sudder Dewanny Adawlut, for reference to its ofﬁcer.
Of all the suits decided by Moonsiffs in the Lower Provinces during the year 1850, there

Appendix to
Report from

were ninety-one cases under the Mahomedan law of inheritance, 195 under the Hindoo law

Select Committee

of inheritance, sixty-six cases of adoption, which it may be presumed were also under

of the House of
the Hindoo law, and 743 religious suits. If to these we add twenty-nine suits for dowry,
Commons on
and
158 by right of pre-emption, both of which it is probable fell under the Mahomedan
Indian Territories,
law, there will have been in the whole 1,282 suits decided by the Moonsiﬁ's, according to
1852, p. 644.
Mahomedan or Hindoo law.

During the same period there were decided by the same ofﬁcers 203 cases of mortgage,
seven lakhiraji suits, 637 suits relating to putnee§ and other dependent tenures, and 227
suits relating to sales by collectors for arrears of revenue; on all of which matters there
are especial rules in the regulations. Adding all these together, it would appear that there

were 1,074 suits which have been decided according to the regulations.

* From punj or panch, the Persian or Hindee word for ﬁve, the tribunal being always com
posed of ﬁve persons.
1' Arabic, Judge of Judges. The Chief Justice of Baghdad was so styled. Qazee is pro
nounced qadee (cady) in Arabia.
1 Arab. Compound of the negative la and kltiraj, which means literally “ going out,” but is
applied technically to the tax imposed by Mahomedans on the land of conquered countries, as an
out-going from the produce. All land in India is assumed to be subject tokkiraj, unless the
right to it has been granted away by the Sovereign ; and la k/iirnj suits are suits instituted to
try the question whether lands held without payment of revenue are so held by a legal title or
not.

They are also called resumption suits, because by means of them the Government is said

to resume the right illegally withheld from it.
§ The palace, or putnee taalook, as it is commonly styled, (taalook being an Arabic word for
dependency,) is an estate in perpetuity, held under the zemindar or landholder, subject to the
payment of a ﬁxed rent, and liable to be sold in default of payment. The pumee dar, or holder of
the putnce, (dar being a Persian word for holder,) frequently sublets again to a. person under him,

who is called the dur putnee dar (from the Persian word dur, within) ; and there is no legal limit
to such sub-holdings.
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After deducting the above from the whole number of'cases decided by the Moonsiﬂ's in 1850,
it would appear that there were 82,725 suits left for decision according to justice, equity,
and good conscience. But of this number 65,687 were for debt and the rent of land,
which are matters usually of very easy determination, seldom involving more than questions
of fact.

Arraxmx B.
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Without going into the same detail for the other native judges, it would appear that of
the suits decided by the Sudder Ameens of the Lower Provisions in the year 1850, there
were thirty-one decided according to Hindoo or Mahomedan law, and eighty-seven accord
ing to the regulations, leaving 1,352 for equity and good conscience. But of these 1,147
were for debt or rent. And of the primary suits decided by the Principal Sudder Ameens
during the same year, there were 145 decided by Hindoo or Mahomedan law, 296 according

to the regulations, and 2,105 by equity and good conscience ; out of which 1,322 were for

debt and rent.
The whole primary suits decided by the Zillah Judges during the same year were ninety
three; and of these there were only three which would probably have fallen under the

regulations, and one that related to religion.
JUDGMENT.

When the judge has made up his mind as to fact and law, he is required to write Reg. 12 of 1843.
his judgment on the spot with his own hand, and in his own language. If that is not the
language of the Court it should be translated into such language. A copy or duplicate of
this order or its translation, signed by the judge, forms what is called the ﬁnal roobekaree,
or proceeding, and closes the case.

As the pleadings, orders, and depositions accrue, they are strung together, and form what
is called the nuthee, or ﬁle of the suit.
After the ﬁnal disposal of the case, a formal decree is drawn up by the judges’ oﬂicer,
containing a list of all the papers in the cause, and of' the names of the witnesses, an

abstract of the pleadings and material proceedings, together with the ﬁnal roobekaree, and

a statement of the costs of both parties.

These consist of the pleader’s remuneration, esti

mated by the regular standard and the different stamps that may have been required during

the progress of the suit.

The decree is signed by the judge, and a copy, which in all

courts but the Moonsift's’ is written upon stamped paper, is given to any of the parties
on their applying for it, and depositing as many pieces of stamped paper as may be

required according to the length of the decree. The value of each sheet of paper
required for this purpose in the Sudder Ameens Court is one rupee, in the Judges and
principal Sudder Ameens Courts, two rupees, and in the Sudder Dewanny Adawlut four
rupees.
EXECUTION.

Every Court has power to execute its own decrees; and the petition for execution should
be presented to the Court of primary jurisdiction, though the cause should have been
appealed, and the ultimate judgment is that of the Court of Appeal.
A decree for money may be executed against the person or property, or both if neccs~

sary.

There is sometimes much delay and difficulty in executing such decrees, chieﬂy

Act No. 25 of
1852, sec. 1.
Reg. 4 of 1793,
see. 7.

from the facilities which the habits of the people afford to parties for concealing themselves
from personal attachment, and the number of claims, some real, but mostly collusive, which

are made to property when seized in execution. These claims when raised are inquired
into summarily, and witnesses examined For and against the claimant. If the claim should
appear to the judge to be valid, the property is released; it' not, it is sold, subject to the
claim; the claimant, or the decree holder, as the case may be, having a right to ﬁle a regu
lar suit to dispute the summary order. From all such summary orders there is, however,

an appeal to the superior tribunal; and in the Sudder Dewanny Adawlut, the disposal of
them constitutes a material branch of what will be hereafter noticed as the miscellaneous
business of that Court.
If the decree be for land or other property, it is executed by causing possession of the
land or property to be delivered. There is not the same difﬁculty in executing a decree
for the land itself, as in executing a decree for money when land is taken in execution,

because the claimants usually come in at an earlier stage, that is, by petition while the suit
is progressing, declaring their right to the land, and requiring to be made parties to the
suit. Persons coming in this manner are called by a Persian term, which signiﬁes a third
party. There are sometimes several such additional parties in a suit, and evidence is

received from them as from the original parties. The most common order with regard to
them, when they are not in the possession of the disputed property, is to bring a suit if
they think they have any right.
REVIEW or JUDGMENT.

When a party is dissatisﬁed with the decision of a court of primary jurisdiction, he has Reg. 26 ot'1814,
in all cases an appeal to a higher tribunal, or he may ﬁrst present a petition for review of

judgment.

sec. 4, cl. 2.

The petition should state either the discovery of new matter, or evidence which Act 26 of 1852,

could not be adduced before the decree, or some other good and sufﬁcient reason for grant see. 3.
ing the review prayed for. If the petition be to the Zillah Judge, and he should think' Reg. 26 of 1814,

proper to reject it, his order to that effect is 31112.1.
4

But if he be of opinion that the review see. 4, (:1. 2.
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is necessary to correct some error or omission, or is otherwise requisite for the ends of
justice, he is to report to the Sudder Dewanny Adawlut, which may. if it see ﬁt, authorize

the review.
Reg. 5 of 1831,

\Vhen the petition is for review of the judgment of a Principal Sudder

see. 19, cl. 2.

Ameen, the same course is to be followed, and his order rejecting the petition is ﬁnal in the
same same way as that of the judge; but when the Principal Sudder Ameen shall be of

Con. of the Cal.
and West Courts,
14th and 28th
May 1841.

of the Sudder DeWanny Adawlut, if the valuation of the suit be under 5,000 rupees.

opinion that his own judgment should be reviewed, the reference is to the judge instead
The

order of the judge, though dissenting from the Principal Sudder Ameen, is held to be ﬁnal
in this case, and not open to revision on appeal to the Sudder Dewanny Adawlut. When
the petition is for review of the judgment of a Moonsiff or Sudder Ameen, the order
rejecting the review is also ﬁnal, but the reference for permission to review is always to the
Zillah Judge.

APPEAL.
“firm a party who is dissatisﬁed with the decision of a court of primary jurisdiction has
determined to a peal to a higher tribunal, he may, in all cases, except where his appeal lies
to the Sudder Igewanny Adawlut, present his petition of appeal, either in the court against
whose decision he appeals, or in the court to which the case is appealable. Where the
Act 15 of 1853.
see. 2.

Reg. 23 of 1814,
see. 46, cl. 1, and

Act 26 of 1837,
see. 9.

appeal is to the Sudder Dewanny Adawlut it must always be presented to the Court in which
the decision was passed.
‘
Thirty days are allowed for appeals from the uncovenanted judges to the Zillah Judge,
and six weeks for the appeal to the Sudder Dewanny Adawlut; the time in the former
case to be reckoned from the date on which copies of the decrees may have been furnished
or tendered to the parties or their vakeels, and in the latter, from the date of decision.
The petition of appeal must in all cases be on a stamp of the full amount according to the

Act 4 of 1850,

valuation of the suit, and is very brief, stating merely that the party is dissatisﬁed with the

see. 1.

judgment, and is desirous of appealing from it.
SUSPENSION OF EXECUTION.

Reg. 23 of 1814.
see. 46 and 73.

“Then an appeal may be received by a Zillah Judge from the decree of a Moonsiff,
Sudder Ameen, or Principal Sudder Ameen, he is empowered to suspend the execution of
the decree, provided the party appealing against it shall give good and sufficient security

Con. No. 284,
29th Dec. 1814,

par. 3.
Reg. 13 of 1808,

to perform the decree of the Court : and where the judgment is for money or other move
able property, the execution must he stayed subject to that condition.
“There the appeal is to the Sudder Dewanny Adawlut, and the decree is for the pro

sec. 11, cl. 2.

prietary right in land, houses, or other immovable property, the person obtaining the decree
is to be put in possession, notwithstanding an appeal, provided he shall give good and sufﬁ

cl. 3.

cient security for performing the decree which may be ultimately passed. The superior
Court may, however, for special cause, allow the appellant to retain possession on his

Ibid. sec. 12 and

giving the like security.

Reg. 13 of 1796,
sec._2.

decree cannot be carried into execution during the appeal, provided the appellant give good
and sufﬁcient security.

Reg. 5 of 1831,
see. 16, cl. 3.

Zillah Judge from decisions of the Moonsiff, Sudder Ameen, or Principal Sudder Ameen,

Act No. 8 of 1850.

1Vhere the decree is for money or other moveable property, the

The practice in regular appeals is nearly the same in all the Courts.

In appeals to the

it is not necessary to summon the respondent in the ﬁrst instance; but if, after perusal of
the record and the petition of appeal, the judge shall see no reason to alter the decision of
the Court below, he may conﬁrm it, and communicate his order of conﬁrmation through
that Court, to enable the respondent to take execution of the decree. Similar power is
given to Principal Sudder Ameens in appeals referred to them. A single judge of the

Sudder Dewanny Adawlut possesses the like power, but it is now rarely exercised, and the
usual course is to summon the respondent.

In what folIQWs regarding the practice in

regular appeals, reference is made more particularly to that Court.
Pnacrrcr. or THE SUDDER DEWANNY ADAWLUT IN APPEALS.
Act 15 of 1853,
see. 5.
sec. 6.

The petition having been ﬁled in the lower Court, is certiﬁed to the Sudder Dewanny
Adawlut as soon as conveniently may be done, and notice thereof in writing given to the
appellant. Within six weeks after receipt of such notice, he must present, either in person
or by vakeel, to the Sudder Dewanny Adawlut, the speciﬁc objections and detailed

reasons for appeal; otherwise the appeal will be dismissed, unless reasonable cause be
shown for the default.
These objections or reasons of appeal are called in the native languages moqjibat or
wzg'oolzat,“i and must be on stamp paper of the value of four rupees. They usually com

mence with a reference to the petition of appeal ; then follows an abstract of the case and
of the judge’s decree. The reasons assigned by him for his judgment are then analyzed,
and answered numerically, to the best of the writer’s ability. A reasonable time is allowed
to the respondent to answer; and in the answer the reasons of appeal are taken numeri
cally, and an answer given to each, according to the writer’s ability. The reasons and
answers are both argumentative, and by no means conﬁned to a statement of the facts.

" Both these words are Arabic, and signify “ reasons.”
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N0 further pleadings are allowed ; and when the respondent neglects to put in his
answer at the appointed time, the cause may be set down for hearing without it. In prac
tice, however, he answer is received if tendered at any time up to the hearing, and even

Arrsmnx B.
No. 3.

at the hearing.
It is the duty of one of the judges of the Court to determine when a cause is ripe for
hearing, and to order it to be set down for that purpose. Causes so ordered are distributed
by the Register of the Court‘to the different judges, according as they may have more or

fewer cases already on their ﬁles unheard.

The list of causes ready for hearing is ﬁxed up

in some conspicuous part of the Court, and the vakeels are required to take notice and to
be in attendance when their causes are called on.

The practice at the hearing of the cause in the Sudder Dewanny Adawlut at Calcutta,
up to the latest accounts, except as herein-after mentioned, was as follows :—
Eaeh judge has two ministerial ofﬁcers; one of them is called his peshcarf and writes

and issues his orders; the other his misllchwan, or reader.‘|' The vakeels of both parties
are in attendance, and the roll containing the ﬁle of the cause is opened by the reader,
who commences reading the papers, beginning with the plaint and going through the whole
proceedings of the lower Court, omitting only the immaterial parts. After the judge has
ascertained the names of the parties and the matter in dispute, he seldom requires the vakeels
to remain in attendance, and those who have much business may have cases before several
judges at the same time. Sometimes a point may occur on which the judge requires
explanation, and then the vakeels are called; a. question is put and answered, and then
sometimes follows a discussion in the manner already explained; but this is usually left till
the judge has got through the whole of the proceedings. \Vhile the papers are reading,
the judge usually takes very full notes in English of all that he thinks material to the case.
If, after a perusal of the papers and such questions as he thinks proper to put to the
vakeels, the judge agrees with the decree of the lower Court, he has the power of con
ﬁrming it at once. If he differs in opinion from the judge of the lower Court, he mentions
the fact to the vakeels, and dictates a short order to his peshcar, directing that the case

may be laid before a full sitting of the Court; and afterwards arranges with two of his
colleagues that they shall sit together with him, and ﬁnally dispose of the case. Another
day is then ﬁxed, when the three judges meet, and the same course is followed, the other

two judges making their notes as the single judge did before. After the whole proceedings
were gone through, and the vakeels heard, there was then a consultation between the

judges, and the decision of the majority was written out by one of the judges (of the two

who agreed when the opinion was not unanimous) in English, and then intimated verbally
in the language of the court to the parties or their vakeels. The written order was after
wards translated into the form of a roobekaree, and signed by the two judges ; the opinion
of the judge who diﬁ'ered being also written out by him, and afterwards translated in the

same manner.
The decree of the Sudder Dewanny Adawlut is drawn out substantially in the same
manner as in the low er Courts.
Some modiﬁcation of this practice has been lately introduced at Calcutta under Rules of
the Court, which has been thus described by Mr. J. F. Halliday, late Secretary to the Govern
ment of India, in his evidence before the Judicial Committee of Her Majesty’s Privy Council.

1st. “ The judges seldom sit singly,--only in particular instances which do not bear upon
“
“
“
“

the matter in hand ; they do not sit singly at all for the decision of cases, they sit on a
bench of three, and decide by the majority if they differ.” “ Instead of the judges having
to read and translate, each separately for himself, all the voluminous papers in the native
languages, as was formerly the custom, the important papers—for instance the pleadings

and the decision of the Court below, containing the reasons in full for the decision against
which the appeal is made,—-are translated by ofﬁcial persons employed for that purpose,
and transcripts of the translations in manuscript are placed in the hands of each judge
who is to sit on the bench at the time of the trial.” The witness then adverts to new
rules which the Court has introduced into its own practice, and recommended for adoption
to their subordinate Courts. “ The following are the rules set forth in the instructions :— See Circular Order
"' At the hearing of a regular case, the pleader of the appellant shall, in the ﬁrst instance, of S. D. A., dated
“
state in brief and distinct terms the issues, whether of fact or law, which he would propose 20th Nov. 1851.
I"
for argument. The pleader for the respondent shall then state which of these issues he
l‘

accepts as issues in the case, should it be heard on the merits, and which of them he objects

6‘

to, and the reasons for such objection. He shall next state any farther issues, whether in
bar of the appeal or on the merits, which he would propose for argument on behalf of the
respondent. It is expected that the pleaders will mutually communicate and compare
their proposed issues before a case comes on for hearing, so that the issues accepted by
them may be at once declared, and their discussion with a view to the approval of issues by

ﬂ
“
“
“
‘I

the Court being conﬁned to those issues which they contest.

“

from the pleaders any explanations or statements that they may be deemed necessary,

The Court, after requiring

“

and considering the issues proposed by them, shall determine and record the proper issues

(‘

for trial on the appeal.
“ Persian.

That is done viva voce in open Court.

The pleaders of the

Compound of pes/i, before, and kar, business.

1' Compound of misl (Arabic), technically applied to the ﬁle of the cause, and kbwan (Persian),
reader.

0
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appellant and the respondent shall be required, in arguing on the merits of the case, to
“ conﬁne themselves to the issues so laid down by the Court. If any fresh issue of law
“ be suggested in the course of argument, either on the part of the pleaders or that of the

“

“

Court, the Court shall be empowered to add such issues to the written issues as ﬁrst

(I

drawn. and the pleaders shall be at liberty to argue and reply thereupon.

There is a

subsequent resolution of the Sudder Court bearing on the foregoing, the ﬁrst part of which
“ I need not read, but the second part of it is material to the matter in hand.
‘ The Court
“ consider it very desirable that the issues, whether for the appellant or respondent, signed
“ by the pleaders proposing them, and with the words ‘ accepted’ or ‘ objected to’ noted
‘C opposite to each issue by the pleader of the other party, should be written in any of the
“ native languages current in the Court or in English, and delivered to the native deputy
‘6 registrar, eight days previous to Monday of the week appointed for the hearing, so
(I that if, in any of the native languages, translations may he made, and copies of the issues
{C may be attached in English to the three copies of the pleadings and decision, now made
I‘ for the judges of the full bench.
A pleader appointed in the cause after the ﬁling of the
“ issues as above directed will be at liberty to propose fresh issues at the hearing, having
“ previously shown them according to the present practice, to the opposing pleader. But
“ it is expected that, as far as may be in their power, pleaders, even if appointed after the
U

“

ﬁling of the ﬁrst issues, will arrange for settling any issues proposed by them, so as

(I

to admit of these being translated and ﬁled with the translations of pleadings (with a note

“

of ‘ accepted’ or ‘ objected to’ by the pleader of the other party as under the preceding

‘5

rules,) for some days before the hearing.’

‘S

the pleadings, the translation of the decision of the Court below, and the translations of

Thus the Court has before it the translation of

l‘

the issues proposed, accepted, and objected to by the several pleaders; and upon that, in
a great number of instances, without any reference to the native papers at all, they decide
(C
the cases, as I have seen myself, sitting in the Sudder Court.”
The new rules have not yet been adopted at Agra, and it is believed that the practice
Evidence of Mr.
Lushington before there, and at the other presidencies, is substantially the same as ﬁrst described. But a report
Judicial Com
of the Sudder Dewanny Adawlut at Calcutta, on the working of the new rules, has been
mittee of the Privy lately received at the India House, from which it appears that a majority of the judges are
I‘

Council, p. 3.
Act 25 of 1852.

of opinion that the new rules have been acted upon without diﬁieulty.
The decrees of the Sudder Dewanny Adawlut are executed in the same way as the decrees

of inferior Courts, through the Court of primary jurisdiction which made the ﬁrst decree
appealed from.
GENERAL Busmnss or THE SUDDER DEWANNY ADAWLUT.

The general business of the Sudder Dewanny Adawlut may be classed under six different
heads.
1st. The English department,throughwhich the Court exercises a general an erintendence
over its subordinate Courts, issuing, as may be required, circular orders for t eir guidance,

and formerly constructions of the regulations.

The circular orders of the Sudder Dewanny

Adawlut at Calcutta, which now issues its circulars in concurrence with the Court at

Agra, amount to four thin quarto volumes.

Both Courts have for some time given up the

practice of issuing constructions; but those already in existence, and which are received as
authority in all the inferior Courts, and by the superior Court itself, now amount to three

thin quarto volumes. The Court also has considerable correspondence, through its Register,
Appendix to the
Report of Select
Committee of the

House of Com
mons, (1852)
p. 640, N0. 2.
1b., p. 647, N0. 11.

Ibid.

with the diﬁerent departments of Government and Government itself.
2d. The hearing and disposal of regular and special appeals from the decisions of all the
Courts below. Of these 406 were disposed of by the Sudder Dewanny Adawlut of
Calcutta, in the year 1850 ; 87 by conﬁrmation of the lower Court’s decrees, 74 by
reversal or modiﬁcation, 214 by remand for re-trial, and the remaining 31 by dismissal for
default or adjustment.
3d. The hearing and disposal of petitions for special appeal ; of which 279 were
admitted, 383 rejected, and seventy-seven otherwise disposed of by the same Court in
the same year.
4th. The hearing and disposal of summary appeals under Reg. 26 of 1814; or cases in
which the lower Court may have refused to admit an original suit or appeal ; or, having

admitted, may have dismissed it on the ground of some informality, without investigation
of the merits. Of applications of this description, forty-seven were disposed of by a con
ﬁrmation of the orders appealed from, sixty-two by a reversal, and eight were struck of

or otherwise disposed of.
Ibid.

5th. The hearing and disposal of summary appeals under Regulation 7 of 1825 ; or
appeals from the orders of judges regarding the sale of houses and lands in execution of
decrees. Of summary appeals of this description 157 were disposed of in the same year by

conﬁrmation, ninety-four by reversal, and forty were struck off or otherwise disposed of.
Ibid.

6th. The hearing and disposal of all other miscellaneous petitions; of which 152 were

disposed of by conﬁrmation of the orders appealed from, 102 by reversal, and 160 by
being struck off or otherwise disposed of.
The three last classes of business are usually disposed of by one judge, who takes What

is called the miscellaneous department, or the department of petitions.
very simple.

The practice 18

The petition is ﬁled on a stamp of two rupees, with a copy of the order

appealed against. All the petitions ﬁled during the week form the judge’s ﬁle for the
following week, and are taken in order. The vakeel who presents the petition is m
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attendance, and sometimes a vakeel for the opposite party, who, though not summoned, is
allowed to be heard. If the judge sees enough on the face of the order to enable him to
come to a judgment, he disposes of the application at once by conﬁrming or reversing the
order. If not, he calls for the proceedings from the lower Court, together with the depo
sitions of the witnesses. The case is then postponed, and stands over till the papers arrive

Arrmlx B.
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from the lower Court; when it is again brought on in what is called the paper of returns,
and then usually disposed of.
APPEAL TO THE PRIVY COUNCIL.

From all decisions of the Sudder Dewanny Adawlut in regular appeals, where the Order in Council

value of the property in dispute is 10,000 rupees or upwards, an appeal lies to Her Majesty’s dated 10th April
Privy Council.

1838.

This petition must be presented to the Sudder Court within six months from the decree,
and ought to be accompanied with security for the respondent’s costs, which is now ﬁxed

at 5,000 rupees.

The security may be either money or Government securities, commonly

called Company’s paper, or what is called a Mal“ Zaminy‘l' bond, that is, a bond entered

into by one or more surcties mortgaging landed property of adequate value.

When

security Of the latter description is given, the bond is sent down to the lower Courts to be

inquired into.

This is usually done through the judge’s nazir, who directs one of his

inferior ofﬁcers to make inquiries on the spot, and atiix to some conspicuous place on the
land an ishtihuri or notice, calling upon all parties who may claim any interest in it to
come forward and state their claims to the Court.
When the security is returned approved, the appellant is called on for the costs of
translation, which having paid into court, the appeal is allowed, and all the material papers
in the case are translated into the English language by translators appointed by the Court,
and two authenticated copies of the translation are sent to the Government of India for
transmission to the Court of Directors.

“ In cases of appeal to His Majesty in Council, the Court of Sudder Dewanny Adawlut Reg. 16 of 1797.
l‘

may either order the judgment passed by them to be carried into execution, taking
“ sufﬁcient security from the party in whose favour the same may be passed for the due
“ performance of such order or decree as His Majesty, His heirs or successors, shall think

See. 4.

“ ﬁt to make on the appeal; or to suspend the execution of their judgment- during the
aK

appeal, taking the like security in the latter case from the party left in possession Of the

“ property adjudged against him.”
The security is of the same description as above mentioned, and, when land, is inquired

into in the same way.
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OUTLINE of the CONSTITUTION and PROCEDURE of the Eas'r INDIA COMPANY’S
Covers of CRIMINAL J UDICATURE in the PBEBIDENCY of BENGAL.
JUDGES AND JURISDICTIONS.

I. THE NIZAMUT§ ADAWLUT.

THIS Court is composed of the same Judges as the Sudder Dewanny Adawlut; and it
is styled, in respect of its double functions, the Sudder Dewanny and Nizamut Adawlut.
It exercises a general control over the whole criminal administration of the country. It
has no original jurisdiction, and its appellate jurisdiction is limited to appeals from sentences
and orders passed by the Session Judges in judicial trials.
11. THE SESSION JUDGE.

The Session Judge is the head criminal authority in the zillah, and is the same person
as the Civil Judge.

In respect of his double functions, he is termed the Civil and Session

Judge.
His jurisdiction is partly original and partly appellate. His original jurisdiction is
restricted to persons committed by the Magistrate to take their trial at the Sessions. His Reg. VII. of 1831,
appellate jurisdiction extends to all sentences and orders passed in judicial trials by the s. 4.
Magistrate or his subordinates, with some partial exceptions, as herein-after more particu
larly mentioned.

The Magistrate is bound by law to commit for trial at the Sessions all persons (except Reg. IX. of 1793,
as herein-after mentioned) charged with treason, murder, robbery, wilful ﬁre raising, and
counterfeiting the coin. He is also bound to commit for burglary, theft, the receiving or
* Arab, property.
1’ Arab. (zamin), surety.
I Arab., publication.
§ This is an Arabic word, which means, “ arrangement- or reducing to order,” and Governors of

Provinces under the Mahomedan Government were sometimes designated by names derived from
the same root, as the lVazim and the Nizam.

Cc 2

s. 5.
Reg. IX. of 1807,
s. 3.
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buying of stolen goods and property, and atfrays under the aggravating circumstances
which will be detailed hereafter, as constituting the exceptions which take these offences

out of his own competence to punish. Forgery and peijury also belong to the exclusive
Reg- XH- Of 1813, jurisdiction of the Session Judge;
s. 2.
With regard to all other crimes and misdemeanors, the Magistrate has a discretion, and
No. 4.

will commit them for trial by the Session Judge only when accompanied with such circum

stances as render the punishment which he can inﬂict inadequate to the offence.
The appellate jurisdiction of the Session Judge extends to all convictions and original

sentences by a Magistrate, or other ofﬁcer exercising full magisterial powers in his zillah,
and pronounced in a judicial trial; with the exception of the petty offences noticed on
page 6, with respect to which, when punished by the Magistrate himself, instead of being
referred to his subordinates, the order of the Magistrate is ﬁnal.
III. THE Maers'rnarn m1) 111s Sunoanmarns.

Mr. Halliday's
Evidence,

1 Commons
Reports, 1853,
p. 110.

The police of a zillah is generally placed under the immediate authority of a single
Magistrate. who is a member of the Covenanted Civil Service, and usually from ﬁve to ten

years’ standing.
Sometimes a Joint Magistrate is appointed to a zillah, when it is very large. In such
cases the Joint Magistrate is appointed to some particular district of the Zillah, when his

powers are conﬁned to that district, to the exclusion of the Magistrate.
The Joint Magistrate is also a member of the Covenanted Civil Service, but is usually

of less standing than the Magistrate.
same.

His jurisdiction and powers of punishment are the

To the Magistrate several of the younger members of the Covenanted Civil Service are
usually attached, for the purpose of aiding him generally in the performance of his duties,
and also of being themselves instructed in those duties. They are called Assistants to the
Magistrates.
There is, further, usually in each zillah one uncovenanted assistant, who is called the
Deputy Magistrate. He may be selected from any class of persons, European or native ;
no one being held to be disqualiﬁed for the office by his birth, descent, or religion.
Judicial Powers of the lllayistrate.
The Magistrate has criminal jurisdiction over burglary, theft, the receiving or buying

stolen goods and property, and affrays, under certain exceptions ; and also over convicts or
prisoners who may effect their escape from a gaol or other place of conﬁnement, or from
the custody of their guards. The exceptions in the case of burglary are, where the offence
Reg. XII. of 1818, has been accompanied with murder, or with an attempt to commit murder, or with wounding,
burning, corporal injury, or other aggravating act of personal violence ; or where the
s. 2, cl. 2.

person charged has before been convicted of burglary, robbery, or other heinous crime, or
is of notoriously bad character, or is charged with committing the offence while employed
in the ofﬁce of a watchman, guard, or police officer, or if the value of the property stolen
Reg. VI. of 1824,
s. 3.

exceeds the sum of one hundred rupees; or whenever the Magistrate may be of opinion
that there exist any circumstances of aggravation (though not of the nature above speciﬁed),

such as to render the prisoner deserving of a more severe punishment than the Magistrates
Reg. XII. of 1818, are competent to inﬂict. The exceptions in the ease of theft are, where the offence has
s. 3, cl. 2.
been accompanied with any of the aggravating circumstances above speciﬁed ; or where
Reg. IV. of 1820, the amount or value stolen exceeds the sum of three hundred rupees. The exceptions in
s. 4.
the case of receiving or buying of stolen goods are, where the person is charged with
Reg. XII. of 1818, knowing, at the time of his purchasing or receiving the same, that such property had been
' s. 4, cl. 2.

obtained in the perpetration of robbery by open violence, or of theft, accompanied by any

Reg. VI. of 1824,

of the aggravating circumstances above mentioned; or where the amount or value of the

s 4

property stolen exceeds three hundred rupees.

1%...VIII. of 1828,
s. 3.

The exceptions in the case of affrays are

where they are attended with homicide, severe wounding, or other aggravating circum
stances.

In the excepted cases it is the duty of the Magistrate to commit the person charged
with any of the offences above mentioned for trial at the Sessions. But where the ex
ceptions do not occur, the Magistrate is authorized to try them himself, and to punish them,
if convicted, with any amount of punishment which he may deem adequate to the offence,
Bag. XII. of 1818, not exceeding imprisonment for two years with hard labour, together with a further term
s. 2.; and II. of
1834, s. 2.

of imprisonment for one year in lieu of corporal punishment, which has been abolished.
In the case of affrays, his power of punishment is limited to one year’s imprisonment, with

Reg.VIII. of 1828, or without hard labour and irons, and a _ﬁne of 200 rupees, commutable to imprisonment
s. 3.
Reg. H. of 1 834,
s. 3.

for another term not exceeding one year. He is also required to commute the labour to a
ﬁne not exceeding the same amount, but otherwise to be regulated with reference to the
nature of the offence and the circumstances in life of the offender.

In cases of theft cognizahle by the Magistrate, if the value of the stolen property exceed
ﬁfty rupees, or if the person committing it shall have been before convicted of theft,

burglary, robbery, or other heinous offence, or if the prisoner have committed the offence
while employed as a watchman, guard, or police ofﬁcer, or be a servant of the person from

whom, or in the house from which the property may have been stolen, and also in all cases
of cattle stealing, the Magistrate ought to try the prisoners himself.
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Cases which the ﬁlagistrate may refer to his Subordinate.

All cases of theft, other than those above speciﬁed, the Magistrate is authorized to refer

Arm:me B.
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for decision to his assistant, or investigate them himself, as he may think proper.
XII. of 1818,
The Magistrate is also competent to refer for trial to the Mahomedan Law Oﬂicer Reg.
s. 3, cl. 5.
attached to the Court of the Sessions Judge, or to the Principal Sudder Ameen, or
III. of 1821,
to the Sudder Ameen, or Deputy Magistrate, all complaints or charges brought before Reg.
ss. 3 and 4.

him for petty offences, such as abusive language, calumny, inconsiderable assaults, or Reg. V. of 1831,
atfrays, and all charges of petty thefts, when unattended with aggravating circumstances. s. 18, cl. 6.
\Vhenever a complaint of a criminal nature is referred, as above mentioned, by a Reg. XI. of 1807,
Magistrate, the order of reference should be recorded on his proceeding, with instructions, s. 21.
whether to submit the proceedings held upon the examination for the Magistrate’s decision,

or whether the decision on the charge is to be passed by the Assistant, or person to whom
the reference is to be made, if it be such as he is authorized to determine under the

Regulations.
Judicial Powers of the Assistant to the Magistrate.
The Assistant to the Magistrate has criminal jurisdiction in all cases that may be referred Reg. XIII. of
to him for trial by the Magistrate, and is authorized to exercise the judicial powers vested 1797, s. 3.
in the Magistrate by the Regulations, so far as may be necessary to enable him to perform
the duties committed to him.

His power of punishment is limited to imprisonment for one month, with an additional Reg. IX. of 1807.
Reg. II. of 1834,
period of one month’s imprisonment in lieu of corporal punishment.
YVhenever the Assistant to a Magistrate is reported by the Nizamut Adawlut to be s. 2, cl. 2.

qualiﬁed by his experience, industry, and abilities to be entrusted with special powers, he
III. of 1821,
may be specially authorized by the Governor-General in Council, in all cases referred to Reg
s. 2.
him in which an individual may be convicted of any criminal offence punishable under the

Mahomedan Law and the Regulations, for which the penalties above quoted may be in
suﬂicient, to pass sentence of imprisonment not exceeding six months, together with an Ibid. cl. 3.
additional period of one month in lieu of corporal punishment.
Judicial Powers of the Deputy llfagistrate, DIahomedan Law Oﬁicer, Principal Sudder
Ameen, and Sudder Ameen.

These Ofﬁcers have the like jurisdiction and powers as the Assistant Magistrate in cases
that may be referred to them by the Magistrate. The Deputy Magistrate may also be Act XV. of 1843,
specially empowered in the same way as the Assistant Magistrate; and when so specially s. 3.
empowered, his jurisdiction and powers of punishment are the same.

He may be further

invested with full magisterial powers by an order of the Governor-General in Council;
and when so empowered he has the full judicial powers of Magistrate, and may punish to

the same extent, viz., two years' imprisonment with hard labour, and an additional term of
imprisonment for one year in lieu of corporal punishment. The ofﬁce of Deputy Magistrate
may be held by any uncovenanted ofﬁcer in the Revenue and Judicial Departments; and
Principal Sudder Ameens are frequently appointed to act as Deputy Magistrates by an

order of the Government.
Exception to Jurisdiction.

British-born subjects of Her Majesty are exempted from the criminal jurisdiction of all
the East India. Company’s Judges, and are amenable in respect of crimes only to Her

Majesty’s Supreme Court of Judicature at Fort William; except as hereinafter particularly
mentioned.

They are liable to the criminal jurisdiction of the Zillah Magistrate, in ease of Stat. 53 Geo-III.

any assault, forcible entry, or other injury accompanied by force not being felony committed c. 155, s. 105, ex
against the person or property of any person whatever; and in such cases the Magistrate tended by Act
has power to punish on conviction, by ﬁne not exceeding 500 rupees, or two months’ im VII. of 1853, s. 1.
prisonment if the ﬁne is not paid. They are further liable, when appointed to the ofﬁces Act VIII. of 1836,
of Principal Sudder Ameen, Sudder Ameen, and Moonsiff, for acts done in such capacities, s. 2.

to the criminal jurisdiction of all the East India Company’s Judges.
There are some special enactments which impose ﬁnes, and, in some instances, imprison
ment, for particular offences, and all persons are made amenable in regard to such offences
to the justices of the peace and other magistrates. Act XVII. of 1837, which relates to
the Post Ofﬁce, Act XXXI. of 1838, in regard to growing trees or plants, and Act. V. of
1844, “ for the suppression of lotteries,” are of this description; and in these there is no

exception of British subjects. In other Acts British subjects are made liable in more
express terms to the jurisdiction of the East India Company’s criminal courts. Thus by
Act V. of 1848, s. 2., it is enacted, that in Bengal it shall be lawful for the zillah and city

magistrates and joint magistrates to take Moochulkas or penal recognizances as well from
British subjects as from other persons; and by Act XIX. of 1850, s. 23., “ concerning the

binding of apprentices,” it is declared that all British subjects, wherever or of whatever
parents born, shall be amenable for the purposes of the Act to the jurisdiction of the courts

and magistrates of the East India Company.
PROCEDURE.

Criminal cases originate either in a complaint by an aggrieved party made to the Magis

trate direct, or through the inferior Agents of Police, or information conveyed to him by
the latter.
C c 3
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The zillahs are divided for police purposes into smaller sub-districts, called Police Juris
dictions.

These are about ten coss square, or comprehend an area of about 400 square

miles; the coss being about two miles in length.

The guarding of a. Police J urlsdiction

is committed to a Superintendent, with an establishment of ofﬁcers, stationed at some

centrical place within a jurisdiction called the Tannah.

The Superintendent’s oﬁicial

designation is the Darogha, but he is sometimes called simply the Tannahdar, which means
holder of the Tannah. The establishment consists of a Moohurrir, or writer, several
Jemadars, or police serjeants, and a sufﬁcient number of Burkundazes, or constables.

It is the duty of the Darogha and his subordinates to keep the peace within his juris

diction and to apprehend offenders.

He is also authorized to receive complaints against

Reg. XX- of 1817, persons charged with any offence, except the following, which he is expressly prohibited
s. 12.

from receiving, viz. : any charge of adultery, fornication, calumny, abusive language,
slight trespass, or inconsiderable assaults.
Complaints of this nature are reserved for the

Magistrate, to whom parties preferring them to the Darogha must be referred.
In cases within the Darogha’s cognizance, he is directed to make all necessary preliminary

inquiries, and to forward the complainant with his witnesses and the person charged to the
Magistrate, unless the offence be bailable, when he is to take security for his appearance
before the Magistrate at a ﬁxed day.
When the charge is laid before the Magistrate, he either refers it to one of his sub
ordinates or reserves it for investigation himself.

In the latter case he examines the

prosecutor and his witnesses, on oath or solemn afﬁrmation, and also interrogates the

prisoner as to what he has to say to the charge.

He then either discharges him, or, if he

have reason to think him guilty, commits him to take his trial, according to the nature of

his offence, before the Session Judge, or proceeds to dispose of the case himself.
TRIAL BEFORE THE MAGIsTEA'rE.

If the Magistrate should determine to try the case himself, and the witnesses of the
prisoner are in attendances, the Magistrate will, in general, immediately proceed with the
trial; if not, he will postpone it for a reasonable time, and issue summonses to the witnesses
. whom the prisoner may wish to call on his behalf.
Reg. IX. of 1793,
At the trial the prisoner is asked if he is guilty or not guilty. His answer is taken;
s. 47.
but though he should plead guilty the trial proceeds. If he deny the charge, what he has
to say in his defence is heard, and his witnesses are then examined; after which the
Magistrate pronounces his verdict of acquittal or conviction, and in the latter case passes
sentence for an adequate punishment, within his competence to inﬂict.
In cases referred by the Magistrate for trial to any of his subordinates, the procedure is
the same as in trials before the Magistrate himself
TRIAL BEFORE THE SEssroN JUDGE.
Reg. VII. of 1831,

8- 4-

For the trial of persons committed to the Session Judge, that ofﬁcer is directed to hold

a gaol delivery at least once a month.
Before the trial the Magistrate binds over the prosecutor, when there is a private
prosecutor, and his witnesses to attend before the Session Judge. He also aseertains from
the prisoner the names and places of abode of any witnesses he may wish to have sum
moned on his behalf, and he issues the proper summonses for causing them to attend.
At the Sessions the Judge is furnished with a calendar of the prisoners to be tried,
accompanied with the Magistrate’s proceedings upon each charge, which are to contain,
among other things, the original complaint or charge, the complainant’s oath or aﬁirmation

to its truth, and the depositions of the witnesses who may have been examined before the
Magistrate.

.

At the trial the Session Judge is assisted by a Mahomedan Law Oﬂicer, who is called
Reg_ VL of1832,
5. 3.

the Molvee Adawlut.
He may also call to his assistance respectable natives in any of the following ways:
1st, he may refer the whole case, or any point in it, to a punc/zayet, who carry on their
inquiries apart from the Court, and report to it the result; 2nd, he may constitute two or
more persons assessors or members of the Court, the opinion of each assessor to be given
separately and discussed; 3rd, he may employ the persons as a jury. “Then the person to

Reg_ VL 0f1832, be tried is not a Mahomedan he may claim to be exempted from trial under the provisions
5, 5,

of the Mahomedan Criminal Code ; and in such cases the Judge is to proceed in one of the
ways above referred to.
When the trial is before the Judge, assisted by the Molvee Adawlut, the proceedings
are as follows :—
Reg. IX. of 1793,
The prosecutor is allowed to prosecute in person or by vakeel, except in cases where the
s. 48.
Mahomedan law requires the appearance of the prosecutor himself.
When there is no private prosecutor, the prosecution is conducted by the Government

Pleader attached to the Judge’s Court.
Act XXXVIII, of

1850, s. 1.
lbid. s 2.

In all Courts and before all Magistrates or persons exercising any of the powers of a

Magistrate, every person on trial for the commission of any offence is admitted to defend
himself either personally or by his authorized agent.
The said Courts, Magistrates, and persons, subject to such rules as may be made for their
guidance by the Nizamut Adawlut, may allow any prosecution to be conducted bv an
authorized
agent.
i
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The trial commences with the charge against the prisoner. He is then asked if he is
guilty or not guilty ; and the trial proceeds as before a Magistrate. The witnesses are all
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examined by the Session Judge himself, though it is feared that this is neglected in trials

before the Magistrates and their subordinates, these ofﬁcers sometimes contenting them Reg. IX. of 1793,
selves with merely hearing the depositions of the witnesses, which have been reduced to s. 47.

writing by an Ofﬁcer of the Court, read in open Court.’

The depositions of the witnesses

examined by the Session Judge are also reduced to writing, and the Law Ofﬁcer is required
to write at the end of the record of the proceedings the futwah or decision of the Maho

medan Law, as applicable to the circumstances of the case, comprehending both the fact
and the law; that is, whether the evidence be or be not suﬁicient, according to that law,

to establish the guilt of the prisoner, and what degree of punishment the law assigns for the
offence with which he is charged, supposing it to be proved.
After the Judge has read the futwah, if it appears to him consonant to natural justice, Ibid.
and also conformable to Mahomedan Law, he is to pass sentence in terms of the futwalz,

except in cases where the sentence is for death or imprisonment for life.

In such cases he

is to transmit copies of the sentence and proceedings to the Nizamut Adawlut, and to lbid. s. 54.

await its ﬁnal sentence. He is to follow the same course when he disapproves of the
futwah delivered by the Law Oﬂicer.
When the trial is before the Judge, assisted by respectable natives in any of the ways Reg. VI. of 1832,
before mentioned, he may dispense with the fut'wah of the Mahomedan Law Oﬂicer, which
is declared to be unnecessary.

s. 4, cl. 1.

Provided, however, that when the futwa/L is dispensed with,

and the crime is one which the Judge is not specially empowered by the Regulations to

punish, he must refer the matter to the Nizamut Adawlut, stating the opinion of the pun
chayet, assessors or jury, and the nature and extent of the punishment which should be
awarded. In all cases tried by the Judge with the assistance of natives, the decision is Ibid. cl. 2.
vested exclusively in the Judge.
THE LAW.

The criminal law is that which prevailed in India under the Mahomedan rulers of the

country, modiﬁed by the Regulations of the Government of Bengal, and Acts of the
Council of India. The Mahomedan criminal law may be generally described as written or
unwritten, the former being contained in many recognized treaties on Mahomedan law, and

the latter being gathered from the practice of the country as expounded by the law oﬂicers
in cases for which there is no positive written law. Any further detail on this subject is
unnecessary, as it has been proposed to abolish the whole criminal law as at present admi

nistered, and to substitute for it a complete penal code.
APPEALS.

From every sentence or order in criminal trials for petty offences,—such as abusive lan Art. XXXI. of
guage, calumny, inconsiderable assaults or aﬁ'rays, where the punishment is not more than 1841, 5.2.

imprisonment for ﬁfteen days, or a ﬁne not exceeding 50 or 200 rupees, according to the
condition of the otfender,--or in criminal trials for petty thefts where the punishment is
not more than imprisonment for one month,—or in judicial proceedings, other than criminal
trials, passed by any ofﬁcer under a Magistrate empowered to try criminal cases,—there is
an appeal to the Magistrate.

From every sentence or order in criminal trials for the above offences where the punish Ibid.
ments are greater than what are above speciﬁed, and in judicial proceedings, other than
criminal trials, passed by a Magistrate, Joint Magistrate, Assistant to a Magistrate vested
with special powers, or other ofﬁcer empowered to try criminal cases, there is an appeal to

the Sessions Judge.
From every sentence or order passed in a criminal trial by a Sessions Judge there is an Ibid.
appeal to the Nizamut Adawlut.
PROCEDURE IN APPEALS.

The appeal is by petition, which in the case of appeals to the Magistrate or the Session Ibid.
Judge must be presented within one month. Where the appeal is to the Nizamut Adawlut

three months are to be allowed for presenting the petition.
On the petition being presented, the Magistrate or Judge, or Court of Nizamut Adawlut,
as the case may he, must call for and revise the whole record of the case. But no Court
of Appeal has the power to enhance punishment, or to punish any person acquitted by the Ibid. 5. 4.

Court below.
REVISION OF PROCEEDINGS OF LOWER BY SUPERIOR CRIMINAL COURTS.

Monthly statements of crimes committed and persons punished, &c., with an abstract of
sentences annexed, are forwarded by the Magistrates to the Session Judges; and similar

abstracts are forwarded by the Session Judges to the N izamut Adawlut, containing an
abstract of the evidence given at the trial.

" This practice has been corrected by Act XIX. of 1853, so far as relates to the Civil Courts,

but the Act is conﬁned to these Courts.
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With the aid of these statements, the whole administration of criminal justice is brought
under the review of the higher authorities. The Nizamut Adawlut may call for the
records of any criminal trials of any subordinate Court, and pass upon them such orders as

Art. XXXI. of

may seem ﬁt, subject to the exception above mentioned.

1841, s. 3.

trate, Joint Magistrate, or oliicer exercising the powers of Magistrate, may in like manner
call for and examine the records of the Courts immediately subordinate to their respective
Courts, for the purpose of satisfying themselves of the regularity of the proceedings of

Ibid. 5. 5.

such subordinate Courts.

And the Session Judge, Magis

But no Court, except the Nizamut Adawlut, can alter the sen

tence of a subordinate Court, except upon appeal duly made.
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OUTLINE of the CONSTITUTION and PROCEDURE of the East India Company’s Covers of
CIVIL JUDICATURE in the Presidency of MADRAS.‘
THE Juncns.

There are two orders, Covenanted and uncovenanted, as in Bengal.
The Covenanted Judges are judges of,
1st. The Sudder Adawlut. This court is stationed at the town of Madras, and is com
Reg. V. of 1802,
s. 3. Reg. 111. of posed of a chief judge, who is a member of Council, and three puisné judges selected from

1807, s. 2. Reg. among the “ Company’s covenanted servants ;” but the members may be increased by the
III. of 1825, s. 4.

Local Government.

Act VII. of 184-3,
5. 2.

the Civil and Session Judge.

2d.

The Zillah Courts.

These courts are presided over by a single judge, who is called
By a proclamation of the Governor in Council, dated

28th July 1843, Zillah Courts were established at the following stations, viz.: l. Bellary;
2. Cuddapah ; 3. Chittoor; 4. Chingleput; 5. Cuddalore ; 6. Nellore; 7. Guntoor;

8. Masulipatam; 9. Rajahmundry; 10. Chicacole; 11. Trichinopoly ; 12. Combaconum;
13. Madura; 14. Tinnevelly; 15. Coimbatore; 16. Salem; 1? Mangalore; 18. Calicut;

19. Tellicherry; 20. Honors.
Reg. I. of 1827,
s. 3. Act VII. of
1843, s. 2.

3d. The Subordinate Courts.

These courts are presided over by a single judge, who is

called the Subordinate Judge; and by the proclamation above referred to, Subordinate
Courts were established at nine of the above stations, numbered respectively 1, 2, 3, 9, 12,
13,16, 17, and 18.

The Uncovenanted Judges are,
let. The Principal Sudder Ameens; of these one was appointed by the same proclama

Reg. VII. of 1827,
s. 2. Act XXIV. tion to eight of the remaining stations above referred to, numbered respectively 4, 5, 6, 7,
8, 11, 14, and 15; and one at each of the three following stations, viz. : Itchapoor, Viza
of 1836, s. 1.

lteg. IV. of 1816,
s1. 2 and 8.

gapatam, and Cochin.
2d. The Sudder Ameens.
3d. The District Moonsiﬁ's.
4th. The Village Moonsiti's.—The head man of the village is ca: oﬂicio the Village
Mooasiti‘. When there is more than one head man, the person who collects the revenue,
and under whose authority the village servants acts, is to be considered the head of the
village.
JURISDICTION.

The VILLAGE MOONSIFF has primary jurisdiction, 1st. In suits for sums of money or
Reg-1V. of 1816,

other personal property, the amount of which does not exceed ten Arcot‘l' rupees. 2nd. He

s. 5.

may summon a village punchayet, for the decision of any such suit without limitation as to
Reg. V. of 1816,

amount, in the two following cases: 1st. “Where the plaintiff and defendant agree that the

s. 2.

matter in issue shall be decided without appeal by a village punchayet, and prefer a request

in writing to that effect to the moonsiff, whether the parties reside in the village or not.

Reg. IV. of 1816,
s. 27.
Reg IV.of 1816,
ss. 7 and 8.

Reg. V. of 1816,
s. 8.

2d. ‘Vhere one party to a suit prefers such a request in writing, and the other, being an
inhabitant of the same village, on being summoned signiﬁes his assent in writing. 3d. The
village moonsiﬁ' is further authorized to try and determine as arbitrator suits relating to

money or personal property not exceeding one hundred Arcot rupees, when voluntarily
referred to him by the parties. Village moonsiffs are prohibited from trying any suit in
which they or any of their immediate servants are personally interested, or suits against
any person or persons not actually residing within their jurisdiction at the time when such
suit shall be preferred.
The VILLAGE PUNCHAYET is to consist of an odd number, not less than ﬁve, nor more
than eleven, and is to be composed of the most respectable inhabitants of the village, who

are called upon to serve in rotation, under a penalty not exceeding ﬁve Arcot rupees, if
they refuse. The majority decides.
* The judicial system of Madras is founded on that of Bengal, and in the present outline it is
only the points in which the systems differ that are particularly noticed.
T By Act XVII. of 1833, s. 4, it is enacted. that the Company's rupee shall be received as
equivalent to the Bombay, Madras, Furruckabad, and Sonat rupees.
By a previous Regulation

the Madras rupee had been substituted for the Arcot at the same value.

run REFORM or THE JUDICIAL ESTABLISHMENTS, &c. or INDIA.

211

The. DISTRICT MOONSIFF has primary jurisdiction over suits against any native
inhabitant of his jurisdiction under the following limitations: for land exempt from the
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ayment of rent to Government, the annual produce of which does not exceed one
VI. of1816,
hundred rupees; for land subject to the payment of rent to Government, or other property, s.Reg.
11. Reg. III. of

where the value of the matter in dispute does not exceed one thousand rupees. 2nd. He
may summon punchayets within his jurisdiction for the decision of suits for real and

1833, s. 5.

personal property without limitation as to amount or value, in the same two cases as the Reg. VII. of1816,
village moousitf is authorized to summon village punchayets. He is also authorized to
hear and determine as arbitrator all suits which may be voluntarily referred to him by both
parties, whether for real or personal property, of the value or amount before speciﬁed. He
is prohibited from receiving or trying any suit for damages on account of personal injuries
or for personal damages of any nature, without an order of reference from the Zillah

Court.

s. 2.
Reg- VI. of 1816,
s- 57.
Ibid. s. 12.

He is also prohibited from hearing and trying any suits in which‘himself or his

relatives, or dependents or other persons employed in his cutcherry, are parties, or any
British subject, or an European foreigner, or an American is a party.

The DISTRICT PUNCHAYET is to be composed in the same manner as the village pun

Reg. VII. of 1816,

chayet, but out of the inhabitants of the whole district, who are to serve in rotation under s. 3.

penalty of a ﬁne not exceeding ten Arcot rupees, if they refuse.
majority.

The decision is with the

-

Themumber of district moonsiffs in each zillah is ﬁxed by the Government, and their
local jurisdictions may be modiﬁed from time to time-by the zillah judge, with reference to
the quantity of business, and the convenience of the population.
The SUDDER AMEEN has primary jurisdiction in suits for land exempt from the pay

Reg. VI. of 1816,
s. 5.

Reg. II. of 1828,
s. 2.
Reg. III. of 1888,
ment of revenue, the annual produce of which shall not exceed 250 rupees, and in all s. 4-.

other cases where the amount or value of the property in dispute does not exceed
2,500 rupees.
When there is more than one Sudder Ameen in aaillah, it is the duty of the judge to Act IX. of_184-4-,

appoint from time to time the several moonsiffs’ divisions which shall constitute his special

s. 3.

local jurisdiction, and then his power is limited to the cognizance of suits within these

limits, unless when others are specially referred to him.
The PRINCIPAL SUDDER AMEEN has primary jurisdiction in suits where the amount or Act VII. of 184-3,

value of the property in dispute does not exceed 10,000 Company’s rupees.
jurisdiction is determined by the Governor in Council.

His local
'

s. 4.

Reg. VII. of1827,

When there is more than one Principal Sudder Ameen in a zillah, the judge is to appoint S. 2.
the several moonsiﬁ's’ divisions, which are to form his special local jurisdiction in the same Act. IX. of 1844,
manner as in the case of the Sudder Ameen.
s. 8.

The SUBORDINATE JUDGE has the same primary jurisdiction as the Principal Sudder
Ameen, that is, to the extent of 10,000 Company’s rupees.

The local jurisdiction of this judge, when one is appointed, is ﬁxed by the Governor in

Act VII. of 184-3,
5. 4-.

Ibid. 5. 8.

Council.
‘
The ZILLAH JUDGE has primary jurisdiction in suits where the amount or value of the Ibid.
property in dispute is above 10,000 Company’s rupees, exclusively of all other judges ; and
from the terms in which subordinate jurisdictions are deﬁned, in the different regulations
applicable to them, it appears that he has concurrent jurisdiction with all subordinate
judges, and generally that every judge has primary jurisdiction concurrently with all the

judges below him within his district.

'

APPELLATE JURISDICTION.

From decrees of the village moonsiﬁ's there is no appeal.
~
From decrees of the village punchayets there is no appeal; but in cases of gross
partiality the decision may be annulled by the Zillah judge, on petition presented within
thirty days from the date of the decree.
From all decisions of the district moonsiﬁ' there is an appeal to the zillah judge in all
suits for property in land, and in suits for money or other personal property, the amount

Reg. IV. of1816,
s. 5, cl. 1.
Reg. V. of 1816,
s. 11, cl. 1.
Reg. V. of 1825,
s. 4-.

or value of which exceeds twenty Arcot rupees; for money or personal property not
exceeding that amount, the decree is ﬁnal.
The appeal may be referred by the Zillah judge to the Subordinate judge, or the Prin Reg. VI. of 1816.
cipal Sudder Ameen; or, when these judges are stationed at places remote from the, s. 48.
station of the Zillah judge, the Sudder Adawlut, with the sanction of Government, may Act VII. of 1848,
order such appeals to be preferred to these Courts direct.
s. 8.
From the decisions of district punchayets there is no appeal; but the decree may be set Reg. VII. of 1816,
aside for gross partiality, in the same way as that of the village punchayet.
s. 11.

From the decrees or orders of Sudder Ameens there is an appeal in all cases to the
Zillah judge.
'
The Governor in Council may appoint an assistant judge to any Zillah Court; and the
Zillah judge is authorized to refer to him appeals from decrees of Sudder Ameens as well
as of Moonsiﬁ’s.
From the decrees or orders of the Subordinate judges and Principal Sudder Ameens
there is an appeal to the Zillah judge: these appeals he cannot refer to the Assistant
judge.
‘
From decisions and orders of the Zillah judge there is a regular appeal to the Sudder
Adawlut. And there is a further or special appeal to that Court from all decisions passed
Dd

Act VII. of 184-3 ,
s. 8, cl. 1.

Act VII. of 1843,
s. 52.

Act VII. of 184-3,
s. 8, cl. 1.
Ibid. 5. 52.

Ibid. s. 9.
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on regular appeals in any of the Civil Courts subordinate to it, on any of the following
grounds, viz.: 1st. Where the decision has failed to determine all material points in

difference, or has determined them contrary to law or usage, having the force of law;
2d. Misconstruction of any document; 3d. Ambiguity in the decision affecting the merits;
4th. Substantial error or defect in procedure, apparent on the record, and likely to have
produced error or defect in the decision upon the merits of the case)“
LANGUAGE.

Reg. III. of 1802.
s. 3.

The language of pleadings is either Persian or the language of the country where the
Court is held.

The language of so much of decrees as relates to the points to decided, the

Act XII. of 1843, decisions and the reasons for the decisions, when the decree is that of a principal Sudder
s. 1.

Ameen or moonsiﬁ', is the vernacular of the judge; and when the decree is that of a

Reg. XV. of 1816, Zillah Court, Subordinate Court, and Sudder Adawlut, the language is English.
s. 15.
SUBJECTS.
Commons Report
for 1852, p. 692.

In the Madras territories, as well as in those of Bengal, much the larger number of suits
is for debt, but the proportion of those for the rent of land is much less in the former than
in the latter, as might be expected from the difference in the tenures of land. The suits
of every description disposed of by all the judges in the twenty zillahs of the Madras
Presidency (there are no complete returns for the three agencies of Ganjam, Vizagapatam
and Kurnool) in the year 1850, were 7 8,427, of which 64,092 or about 81 per cent. were

Ibid. p. 696-7-8-9.

for debt, being a larger proportion than in Bengal. Of these 50,786 were secured by some
instrument in writing called a bond, while the remaining 13,306 were for simple debts-t
The distribution of the suits among the different judges was as follows: 15 were by the
village Punchayets; 10,960 by the village Moonsitfs; 9 by the district Punchaycts ;
51,322 by the district Moonsiﬂs; 11,354 by the Sudder Ameens ; 2,903 by the Principal

Sudder Ameen; 1,916 by the subordinate judges, and 54 by the zillah judges.

The

numbers of the different judges were as follows :-district Moonsiﬁ's 98, Sudder Ameens
34, Principal Sudder Ameens 10, subordinate Judges 10, Zillah Judges 20. Of the whole
number of suits disposed of, only 30,485 were decided on their merits, the remaining
47,942 having been either settled between the parties, or dismissed on default or otherwise.
Of the former number, 3,588 were by the village Moonsitfs, from whose decision there is
no appeal; and 20,424 were by the district Moonsitfs, from whose decisions also, when the

amount is under 20 rupees, there is no appeal. It seems that 9,184 were in this predica
ment, as out of the whole 20,424 only 11,240 were appealable. So that in the Madras
Presidency 12,772 cases, or more than one-third of the whole number decided on their
merits, were not subject to appeal, while in the Bengal Presidency there is an appeal in
all cases.

PROCEDURE.
Reg. II. & III. of
1802.

Act XVII. of184-8,
s. 2.
Reg. VII. of 1816.
s. 19.

This follows very closely that of Bengal, the Madras regulations on the subject being as
noted on the margin. The institution stamp is at the same rate; and it is now required

on suits before the district Moonsitfs as well as in those before the superior judges. There
is no institution stamp or fee in cases tried by the village Moonsiﬁ's or village Punchayets;
but in cases referred to the district Punchayet there is an institution fee of one per cent.
where the value of the property in dispute is not more than 100 Arcot Rupees, two per
cent. where it is not more than 200, and at the same rate for every succeeding hundred

rupees.

Reg. XIII. of
1816, s. 16.

On the subsequent pleadings no stamp is required in the Courts of the Moonsiffs,
village or district; in the Court of the Sudder Ameen the stamp is four annas; in the
Courts of the Principal Sudder Ameen and subordinate judge it is one rupee ; and in the
Zillah Court and Sudder Adawlut it is two rupees.
PLEADINGS.

Reg. IV. of 1816,
s. 14, cl. ‘2. Reg.

The pleadings are also generally the same as in Bengal.

In the Courts of the village

VI. of 1816, s. 24. and district Moonsiﬁ's they are limited to the plaint and answer. The same rule is appli
cable to cases referred to the village and district Punchayets. Points in dispute are to be
Reg. V. 01'1816,
s. 4, cl. 6.

recorded by the judge before calling for evidence as in Bengal.

Reg. XV. of 1816.
EVIDENCE.
s. 10, cl. 3.
There
is
little
to
be
noticed
under
this
head. Documentary evidence as in Bengal must
Reg. 111. of 1802,
be proved by witnesses, if disputed. By a recent Act of the legislature of India, a party
s. 7.
Act XIX. of 1853. to a suit is declared competent and entitled to give evidence as a witness on his own behalf,

or on behalf of any other party to the suit; and any party to the suit may be compelled

on the requisition of the other to give evidence, if so ordered by the judge.

But the pro

visions of this Act are conﬁned to Bengal.
' This Act is applicable to all the Presidencies, and has repealed all former rules-for the admis
sion of special appeals.
'
1' With regard to what may be called commercial suits, it would seem at ﬁrst that there were a

great many of that description; for among plaintiffs and defendants, 52,777 of the former, and
60,373 of the latter, are classed under the head of Muluy'uns, &c.—a word which is commonly
applied to merchants. But it is probable that the persons here alluded to are the village Muhajtms,
or petty bankers, by whom advances are made to the ryots, to enable them to cultivate their lands,
and on condition of repayment out of the produce at the end of the season.
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HEARING or THE Gauss.

Under this head there seems to be nothing which requires particular notice, except that
there is no provision for the employment of assessors in civil cases in the Madras Presi
dency.

Act V11. of 18+3,

The returns of cases decided by the different Courts do not afford the means of s. 32.

distinguishing the number of suits that may have been decided according to Hindoo or
Mahomedan law, or by special rules contained in the regulations, or according to justice,
equity, and good conscience.
JUDGMENT.

All that requires special notice under this head, refers to the language of the judgment,

and has been already speciﬁed under the head of language.
EXECUTION.

The decisions of the village Moonsiﬂ“, either as Moonsiff or arbitrator, cannot be carried Reg. IV. of 1816,
into execution in less than thirty days after delivering or tender of copy of the decree.
If a petition is presented within this time charging the Moonsitf with corruption or gross
tiality, the judge may stay execution; and if the charge be proved to his satisfaction
e may annul the decree. If the sum decreed is not discharged within the above period,
or the execution stayed, the village Moonsiﬂ' may proceed to execute his decree by attach
ment of the property of the person cast to the value of the sum decreed.
Decrees of village Punchayets, when the amount or value of the money or property
decreed does not exceed 100 Arcot rupees, are to be carried into execution by the village
Moonsiﬁi Decrees exceeding that amount or value, and not exceeding 200 Arcot rupees,
are to be executed by the district Moonsitl"; and in all other cases by the Zillah Judge.
Decrees of district Moonsitfs may be carried into execution by themselves, but thirty
days from the date of tender of the copy of the decree are allowed to the party against
whom it may have passed to discharge it. If not discharged within that time, the decree
is to be executed in the same way as decrees are executed in Bengal; and if the decree be
for money, by attachment of the property or person, or both if necessary.
Decrees of district Punchayets, if for land exempt from payment of rent to Govern
ment the annual produce of which does not exceed 20 rupees, or for land subject to the
payment of rent to Government the annual produce of which does not exceed 200 rupees,
or for sums of money or other personal property the amount or value of which does not
exceed 200 rupees, are carried into execution by the district Moonsiﬁ'; in all other cases
by the Zillah Judge. Applications for execution of these decrees may be referred by the
Zillah Judge to the Subordinate judges and Principal Sudder Ameens.
The decrees of Sudder Ameens are carried into execution by themselves, according to
to the rules for the execution of decrees applicable to the Court to which they are

s. 29.

Ibid. s. 30.

Reg. V. of 1816,
s. 16.

Reg. VI. of 1816,
s. 42.
Ibid. 5. 46.

Reg. VII. of 1816,
s. 16, cl. 1.
'
Ibid. cl. 2.
Act VII. of 1843,
s. 20.
Act VII. of 1843,
s. 25.

attached.
The decrees of the Principal Sudder Ameens, the Subordinate Court, the Zillah Court, Reg. XV. of 1816,

and the Sudder Adawlut, are carried into execution by the Court in which the decree was

s. 14.

passed. The process for execution of decrees of the Sudder Adawlut is directed to the Act VII. of 1843,
judges of the Zillah Courts; but these judges may refer the execution of the decrees of s. 13.

the Sudder Adawlut, as well as the decrees of their own Courts to the Subordinate judges

Ibid. 5. 14.

or Principal Sudder Ameens.
REVIEW or JUDGMENTS.

The rules regarding reviews of judgment are the same in the Madras as in the Bengal Reg. XV. of 1816,

Presidency ; but it is only the judges of the Sudder Adawlut, the Zillah Court, the

s. 6.

Subordinate Court, and the Principal Sudder Ameen that are allowed to review their own

judgments. In all cases, the order of the judge refusing the review is ﬁnal ; but when the
application for review of judgment is made to a Zillah judge, Subordinate judge, or Prin—
cipal Sudder Ameen, and he is of opinion that the review should be granted, he is to Ibid.

report the same to the Sudder Adawlut with the grounds of his opinion, and that Court
is empowered to grant the review if it should think proper.
APPEAL.

The petition of appeal may, in all cases, be presented either to the Court in which the Reg. V. of 1802,
decree was passed, or to the Court having appellate jurisdiction.

Thirty days are allowed s. 10. Reg. XV. of

for the appeal from the Moonsitfs, Sudder Ameens, Principal Sudder Ameens, and Subor

dinate judges to the Zillah Court, and three calendar months for the appeal from the Zillah
Court to the Sudder Adawlut; the time to be computed in all cases from the date on
which the decree is sealed and signed : provided that if a copy of the decree or translation
of the abstract ofit be applied for within the time, and be not delivered or tendered on the
same day to the party applying, then for every day of the delay so occasioned, a day shall

be added to the period allowed for appealing.

1816, S- 8
Act VII. of 184-3,
s. 8.

Reg. V. of 1802,
s. 5; Act Vll. of
18%, s. 9
Act XXXV. of

1837, s. 3.

SUSPENSION OF EXECUTION.

If an appeal is preferred from the decree of a District Moonsiﬂ', execution of the decree Reg. VI. of 1am,
shall be suspended, or otherwise, according to the orders he may receive from the Zillah s. 4-4.
D d 2
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If the appeal be from the decision of a Sudder Ameen, Principal Sudder Ameen

or Subordinate judge to the Zillah Judge, the rules in regard to execution or suspension

are the same as in Bengal.

In all cases where the appeal is to the Sudder Adawlut a \

Reg. XII. of 1809,
s. 11. Reg. XV. of single judge of that Court may stay execution till ﬁnal judgment, whenever he may‘think
it errpedient. In other respects the practice is the same as in Bengal; a single judge of the
1816, s. 14-.

Sudder and the judges of Zillah Courts, Subordinate judges, and Principal Sudder Ameens
Act VII. of 1843,

having power to conﬁrm the decision of Ithe lower Court without requiring the attendance

s. 10, cl. 4.

of the opposite party, and with or without a revision of the whole proceedings, if they shall

Ibid. 5. 10, cl. 2.

be of opinion that no sufﬁcient grounds have been shown for impugning the correctness or
justness of the decree.
PRACTICE or THE SUDDEB ADAWLUT 1N APPEALS.

Reg. VII. of 1831,
s. 4.

This is the same in regard to the pleadings as in Bengal, but the judges sit separately,
one judge being empowered, under certain restrictiOns, to exercise the powers of the whole

Court.

The restrictions are, that it is not competent to a single judge to reverse any

order or decision of one or more judges of the Court, or any order or decision of a Subor
Act. VII. of 1843, dinate Court; but a single judge is competent to conﬁrm the decision of the Subordinate
s. 10, cl. 2.

Court; and .when he is of' opinion that the decision or order appealed from ought to be
altered or reversed, as being unjust or at variance with some regulation in force, or the

Hindoo, Mahomedan or other law applicable to the case, or as having been passed without
sufﬁcient investigation of the merits, or as grounded on an assumption obviously erroneous
or irreleVant with reference to the points at issue; it is competent to a single judge to give
an injunction pointing out the illegality, irregularity, 0r defect, and requiring the subor

dinate Court to revise the case and proceed thereon according to the regulations.
GENERAL BUSINESS OF THE SUDDER ADAWLUT.
Commons Report,

1852, p. 711.

The business disposed of by the Sudder Adawlut at Madras during the year 1850
comprised 54 cases of regular“ appeals, 597 petitions, and 205 applications for special

appeals. Of the regular appeals two were dismissed for default, and 52 decided on the
merits, among which 12 were decided in favour of the appellants, 9 in favour of the
respondents, and the remaining 31 were remanded.
‘
APPEALs To THE PRIVY COUNCIL.
Reg. VIII. ot'1818,

Act II. of 1844.

APPENDIX B.

The rules for the admission of appeals from the Sudder Adawlut at Madras, and in
regard to the execution of decree, security, and expense of translations, are the same as in
Bengal. Tue regulations on the subject are noted on the margin.
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OUTLINE of the CONSTITUTION and PROCEDURE of the EAST INDIA COMPANr’s

COURTS of CRIMINAL JUDICATURE 1n the Presidency of MADRAS.*
JUDGES AND JURISDICTIONS.

THE FOUJpARYt ADAWLUT.
Reg. III. of
1807, s. 3.

The Judges of this Court are the same as those of the Sudder Adawlut, and they have
a general superintendence over the administration of criminal justice and the police.
THE SESSION JUDGE.

Act VII. of 1848,
s. 26.

Reg. VI. of 1822,
s. 2, 3, and 4-.

The same person is the Civil and Session Judge of the Zillah. His original jurisdiction
is limited to persons committed by the'Subordinate Judges and Principal Sudder Auieens
to take, their trial at the sessions for crimes or offences.
The crimes and oﬁ'ences for which persons are to be committed to the sessions for trial,
are the same as those speciﬁed in the outline for Bengal, with some immaterial differences,

and this distinction, that the committing ofﬁcer is the Subordinate Judge or Principal
Sudder Ameen, instead of the magistrate.
I
SUBORDINATE JUDGE AND PRINCIPAL SUDDER AMEEN.

The original jurisdiction of theseiJudges is limited to the trial of cases forwarded to
Ibid.

them by the magistrates and heads of the district police, and which they are not required
by the regulations to commit for trial at the sessions.

Their powers of' punishment are

' The judicial system of Madras. criminal as well as civil, is founded On that of Bengal; and in
the present outline it is only the points in which the criminal systems ditl'er that are particularly
noticed.
1' From Foujdar, the general or holder of afouj or army.
\
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generally the same as those of the magistrate in Bengal ; but corporal punishment has not

been abolished at Madras, and the power of punishment is limited to two years’ imprison
ment with hard labour, and 150 lashes with a cat-of-nine-tails“.

No. 6.

.

It is competent to the Governor in council, by an order in council, to authorize the Reg. VI. of 1822,
Principal Sudder Ameen to exercise the same powers as a. magistrate in respect of all

s. 2, cl. 6.

persons sent before him by any head of police, charged with offences punishable by a Reg. VllI. of 1827,
magistrate.

These powers apply to the trial and punishment of minor oﬂ'euces which

s. 14-.

would not come under the ordinary jurisdiction of the Principal Sudder Ameen, as herein
after more particularly mentioned.
SUDDER AMEEN.

The Subordinate Criminal Judge and Principal Sudder Ameen are authorized to employ Reg. III. of 1833,
the Sudder Ameens in the investigation and decision of criminal cases; and when so s. 2.

employed, the Sudder Ameens are to be guided by the rules laid down for the guidance of
the criminal judges in similar cases, and to exercise the powers conferred upon these ofﬁcers
by the regulations. The decision of Sudder Ameens, in cases in which they may be thus Act VII. of 184-3,

employed, are subject to be overruled by the Session Judge.

s. 86.

THE MAGISTRATE.

v The duties of the magistracy, both judicial and police, are combined with the collection
of revenue.
The collector of revenue, who must be a covenanted civil servant, is the magistrate of

Reg. II. of 1803,

his zillah, and at the head of the police. He has a police establishment under him, but it s. 2. Reg. IX. of
is not distinct from the revenue establishment, the same persons being equally employed in 1816. s. 8. Ibid.
police and revenue duties, as occasion may require.

5. 47.

The Subordinate or Sub-Collector, who is also a covenanted civil servant, is the joint Reg. 11. of 1827,
magistrate.

s. 5.
The Assistant to the Collector, also a covenanted civil servant, is assistant to the Reg. IX. of 1816,

magistrate. When there is more than one assistant, one of them is termed the Head
Assistant.
d The Tahsildar, or Native Collector of a District, is ex oﬁicio the head of the police of that
istrict.

s. 4.
Reg. XI. of 1816,
s. 25.

The Head of a Village, who is also the village Moonsiﬁ', and usually the person who Ibid. 5. 4-.
collects the revenue, is ex oﬂicio head of the police of the village.
JUDICIAL Pownns on THE MAGISTRATE.

The magistrates are authorized to hear and determine, without reference to any authority,
all complaints or prosecutions for petty offences, such as abusive language, ealumny, incon

Reg. IX. of 1816,
s. 3 2.

siderable assaults or atfrays, and to punish the offender, when convicted, by imprisonment

in the Zillah gaol or village choultry, for a term not exceeding ﬁfteen days, or by
imposing a ﬁne not to exceed in any case the sum of 200 rupees. They are also autho
rized to hear and determine in like manner all complaints or— prosecutions for petty lbid. s. 33
thefts, when not attended with any aggravating circumstances, or not committed by

persons of notorious bad character, and to inﬂict on the offenders corporal punishment not
exceeding 90 lashes of a cat-of-nine-tails, or commit them to prison in the Zillah gaol
or village choultry for a term not longer than one month. The magistrate is further
authorized to try, determine, and punish to the same extent, petty cases of poisoning
or maliciously killing, maiming, or wounding cattle, when the cases are of a petty
description. And by the enactment noted in the margin, his powers are extended to
those vested in criminal judges, by section 7 of Regulation X. of 1816; that is, in the
cases in which the penalties authorized by sections 32 and 33 of Regulation IX. of 1816
are insuﬂicient, to pass sentence of imprisonment not exceeding six months, with corporal

Reg. XIII. of1832,
s. 8, cl. 2.
Act VII. of 184-3,
s. 54-

punishment not exceeding 150 lashes, in cases of theft, or, in other cases, with a ﬁne not

exceeding 200 rupees, eommutable, if not paid, to a further period of imprisonment not
exceeding six months. These powers are vested in the magistrate concurrently with the

criminal judges. But in every case in which he exercises such additional powers, an appeal
from his sentence or order may be preferred to the Session Judge within one month.

Ibid. s. 56.

JUDICIAL POWERS or THE JOINT MAGISTRATE.

His powers are the same as those of the magistrate in the portion of the district placed Reg. II. of 1827,
under his charge. But the exercise of such powers are not to supersede the authority of s. 5.

the magistrate, but to be subordinate thereto as far as occasion shall require.

Ibid. cl. 3.

J UDIcIAL Pownns or THE ASSISTANT To THE MAGISTRATE.

This jurisdiction is limited to cases which may be referred to him by the magistrate; Reg. IX. of 1816,
and he is authorized to exercise the judicial powers vested in the magistrate by Regula s. 6.
‘ Corporal punishment under Reg. VI. of 1822, s. 2. cl. 6. was limited to thirty stripes of the
rattan; but. by Reg. VIII. of 1828, s. 2. the use of the rattan was abolished, and by s. 4'. ﬁve lashes

of a. cat~of-nine-tails were made equivalent to one stripe of a rattan.
Dd3
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tion IX. of 1816, so far as may be necessary to enable him to perform the duties committed
to him by the magistrate.
JUDICIAL Pownns on THE TAHSILDAR.

s 33.

In cases of a trivial nature, such as abusive language and inconsiderable assaults or
aﬂ'rays, when complaints are preferred to a 'l‘ahsildar, he is to inquire into the same, and if
the oﬂ'ence be proved, he has authority to punish the oﬂender by ﬁne, or imprisonment in

Reg.IV. of 1821,

the choultry for a time not exceeding twenty-four hours, or if he be of the lower castes,
by putting him in the stocks for a time not exceeding six hours. The ﬁne may not
exceed three rupees, commutable to imprisonment not exceeding three days without

Reg. XI. of 1816,

s. 5.

Reg. XIII.

of1882, s. 5, cl. 2. labour.
Reg. IV. of 1821,
s. 4, cl. 1.

The Tahsildar, as head of the district police, is further empowered to hear and determine
cases of petty theft, not attended with aggravating circumstances, nor committed by

persons of notoriously bad character, and on conviction of the accused, when the property
Reg.XIII.of1832, stolen shall not exceed ﬁve rupees, to pass sentence of imprisonment not exceeding ten

days with labour, but not to inﬂict stripes.

s. 5.

Whenever, while investigating under the

Reg. IV. of 1821. authority vested in him by the above regulation, he may be of opinion that the punishment
which he is empowered to inﬂict is not adequate to the offence committed, he is to report
s. 4, cl. 2.

the case to the magistrate, who will either issue his orders in writing to the head of the
district police, to inﬂict such punishment as the magistrate shall deem sufﬁcient, or order

the parties and witnesses to be forwarded to him for further investigation. Heads of
district police are to report to the magistrate all punishments which they may inﬂict
Reg. XI. of 1816, under clause ﬁrst of this section. Tahsildars and other police ofﬁcers acting under them,

Ibid. 01. 4-.
5. 4-6.

lhid. s. 38.

are expressly prohibited from taking cognizance of cases of adultery or fornication.
In districts where from the land rent being paid directly to the collector, there may be
no Tahsildars, the magistrate is directed to grant to the most respectable native servant
employed in the collection of the customs or other dues of government, the same police
authority as is vested in the Tahsildars.
ZEMINDARS.

Reg. xx. 0f1816,
n
8.0.

.

Magistrates may grant on their own responsibility to Zemindars desirous of acting as

heads of police, sunuds to act as such within the limits of their own Zemindaries only, with
the whole of the duties and authority of Tahsildars, or such part thereof as they may think

proper.

JUDICIAL Power. or HEADS or VILLAGES.

In trivial cases, such as abusive language and inconsiderable assaults or aﬂ'rays, and in
Reg. XI. 0f1816,
s. 10. Reg. IV. of petty thefts not attended with aggravating circumstances, nor committed by persons of
1321. s. 6.
notoriously bad character, and where the value of the stolen property does not exceed one
rupee, the heads of villages have the same powers of hearing and determining as are vested
in the heads of district police; but they have no power to inﬂict a ﬁne, nor imprisonment
for more than twelve hours. They are to report to the head police ofﬁcer of the district, all
cases of petty theft, in which they shall have exercised the power of punishment vested in

them.

.

'

‘

.

AMEEN OF POLICE.
Reg._XI. of 1816,
s. 40.

In large towns where it may be found that the police duties cannot be conducted by the
head inhabitant, the magistrate is to appoint a person to act as Ameen of police, either
immediately under his own orders, or under the Tahsildar of the district; and eitherv with

the police powers vested in heads of villages, or with those vested in Tahsildars, as may

appear pexedient.
The local limits of the jurisdiction of Ameens of police may be extended by, the magis
trates, as their discretion, to any distance they may see ﬁt beyond the towns to which such
Ameens have been appointed.
The judicial and police powers of Ameens of police vested with the police powers of
Act XXX. 0f1837.
Tahsildars, are the same as the judicial powers of these oﬂ'icers.
In towns where from the resort of Europeans the employment of a native as Ameen of
Reg. XI. of 1816,

Reg. lV . oi'lt~‘.Zl,
s. 2.

s. 41.

police may be insuﬂicient, an assistant magistrate is to be stationed with the same police
authority as is granted to the magistrate.
EXCEPTION TO JURISDICTION.

Act XXIV. of

1886, s. 4-.

The exception as to 'British subjects, and their liability when appointed to the oﬁccs of
Principal Sudder Ameen, Sudder AmeEn, and Moonsiﬂ', are the same as in Bengal.

But

Europeans, who are not British subjects, and Americans are exempted from the criminal
jurisdiction of native judges in the Madras Presidency, while in Bengal there is no such
exemption.
Act XXXIV. of
1837, s. 2.
Act VII. of 184-8,
s. 4-3.

By the enactment noted in the margin, it is declared to be unlawful for a magistrate to
send Europeans and Americans to a Principal Sudder Ameen for trial or committal; and
whenever such persons are charged with offences not punishable by the magistrate, com
mitted within the local jurisdiction of the Principal Sudder Ameen, they are to be sent
for trial to the Session Judge.
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to the justices of the peace and other magistrates. Act XVII. of 1837, which relates to
the Post Ofﬁce, Act XXXI. of 1838, in regard to growing trees or plants, and Act V. of

-—-—

184-1, “ for the suppression of lotteries,” are of this description; and in these there is no
exception of British subjects. In other Acts British subjects are made liable in more express

terms to the jurisdiction of the East India Company’s criminal courts.

Thus by Act

XXXII. of 1845, s. 4, it is enacted that European British subjects, as well as other parties,
guilty of the offences speciﬁed in Regulation I. of 1820 of the Madras code, in regard to
the sale of spirituous liquors, shall, on conviction before :1. Sessions Judge or Subordinate

Judge of the Zillah, be subject to the penalties therein speciﬁed with the exception of hard
labour; and by Act XIX. of 1850, “ concerning the binding of apprentices,” it is declared
that all British subjects, wherever or of whatever parents born, shall be amenable for the

purposes of the Act to the jurisdiction of the courts and magistrates of the East India
Company.
PROCEDURE.

Complaints may be made to the heads of villages, or to the Tahsildars, or the magis
trates.

Heads of villages are authorized and directed to apprehend all persons charged with Reg. XI. of 1816.
committing crimes or offences or breaches of the peace; and except in the trivial cases, '8- 5
wherein they are authorized _to inﬂict punishment, they are to forward the persons whom
they may apprehend to the police ofﬁcer of the district.

Upon a complaint being made to a Tahsildar of any murder, robbery, house-breaking, Reg, X1, or 1816,
theft of a considerable amount, or attended with aggravating circumstances, setting ﬁre to s. 27, cl. 1.
a house or other buildings, counterfeiting the coin, or other heinous offence, or upon the Ibid. s. 29.
arrival of persons charged with any heinous offence, who may have been apprehended and

forwarded to the Tahsildar by heads of villages, he is to make inquiry into the truth of
the charge, and if it appear worthy of credit, he is to apprehend the person or persons
accused, and having taken down the depositions of the witnesses, he is to forward his pro
ceedings with the prisoner and witnesses to the Criminal Judges of the Zillah,—that is, to
the Subordinate Judge, or the Principal Sudder Ameen, according as the case may be.
In cases of bailable offence or misdemeanor, the Tahsildar is to summon the party Reg. XI. of 1816,

accused, and having taken his declaration in writing, and if necessary the depositions of s. 31.
any witnesses to the truth of the charge, he is then to take security for the appearance of
the party with the accuser and witnesses on a stated day before the magistrate, and imme

diately to report the case and transmit the depositions.
When the case is of the trivial nature which falls within his own competence to punish, Ibid- 8- 33
he will proceed to dispose of it summarily himself.

“rhen a complaint is preferred to a magistrate in the ﬁrst instance, or a case is reported Reg- IX- of
to him by the Tahsildars, he will proceed generally in the same way.

If it appear that the 9- 24‘

crime wherewith the prisoner is charged was not committed, or that there is no evidence

against him, he will forthwith discharge him.

If on the contrary he should think that the

crime was committed, and that there is evidence against the prisoner, he will, according to
the nature of the case, forward the proceedings to the Subordinate Judge or Principal

Sudder Ameen, or dispose of the case summarily himself, or, if he think proper, refer it to
one of his subordinates.
‘
Upon a prisoner being brought before the Subordinate Judge or Principal Sudder Act VII- Of 1843,
Ameen, if it shall appear upon a perusal of the depositions taken before the magistrate or 9- 29
any competent officer of police, that there is evidence of the prisoner being concerned in

the perpetration of the crime or misdemeanor with which he is charged, and if the deponents
conﬁrm their depositions on oath before him, it is competent to the Subordinate Judge or
Principal Sudder Ameen, without further investigation, to commit the prisoner to take his
trial before the Session Judge. But if the crime or misdemeanor be punishable by the Reg. X. of 1816,
judge himself, he may adjudge such punishment as he may deem proper and is within his 8- 9, cl- 2

competenee to inﬂict.
TRIAL BEFORE THE SFssroN JUDGE.

The Judges are to hold permanent sessions for the trial of persons who shall be com- Act VII. of 1845,
mitted for trial by the Subordinate Judges and Principal Sudder Ameens.
8- 27
The preliminaries are the same as in Bengal, except that they are conducted by the Reg. X. of 1816,
officers last mentioned, instead of the magistrates.

s. 20.

The trial may be in either of the two ways indicated in the outline for Bengal. When Act VII. of 1843,
it is with the aid of the Mahomedan law ofﬁcer alone, the proceedings are precisely the 8- 31, 32
same. When the Judge takes the assistance of other persons, there are these differences
between the enactments applicable to Bengal and Madras. In the former the Judge is

restricted in his choice to respectable natives; in the latter he may take other persons as
well as respectable natives.

In the former he has his choice of a Punchayet, assessors, or

jury; in the latter he is restricted to the two last.

In the former the Mahomedan law

officer sits as such with the Judge, though his futwa may be dispensed with ; in the latter

he does not sit in his capacity of law ofﬁcer, but may be assumed by the Judge as one of
the assessors or jury. In the former the decision of fact is always with the Judge, and it
D d '4
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is only when the futwa is dispensed with, and the crime is one which the Judge is not
speciﬁcally empowered by the regulations to punish, that he is obliged to refer the ease for
the consideration Of the Nizamut Adawlut, and then he is required to refer it, whether he
agree with the assessors, or jury, or not; in the latter he is in no case to carry his decision

into effect when he differs from the assessors or jury, unless conﬁrmed by the Court of
Foujdary Adawult, to which the case is to be immediately referred. In the former any
person not professing the Mahomedan faith may claim to be exempted from trial under
the provisions Of the Mahomedan‘ Criminal Code, and in such case the Judge is required
to comply with such requisition, and to proceed in one of the three modes above referred
to,—that is, with the assistance of respectable natives as a Punchayet, assessors, or jury;
in the latter no person can claim such exemption, and it is left to the discretion of the Judge
in all cases, whether he will sit with the Mahomedan law ofﬁcer or avail himself of the
assistance of assessors or jury.
THE LAW.
The criminal Iaw is generally the same as in Bengal,—-that is, it is Mahomedan law
modiﬁed by regulations of the Governor in Council, and Acts of the Council of India.
EXECUTION or SENTENCE.
Reg. VII. of 1802,

When the sentence is for death, or imprisonment for life, or the judge disapproves of the

s. 15, cl. 2. s. 22.

futwa, or differs in opinion from the assessors or jury, it cannot be carried into execution
Act VII. of 1843,

without the orders of the Foujdary Adawlut.

s. 32, cl. 8.

APPEALS.

There is an appeal to the magistrate from his subordinates in practice, though there does
not appear to be any express provision for it under the regulation. In this sense the sub
Act VII. of 184-3, ordinates to the magistrate are his assistants, and sometimes the joint magistrate. From
the sentences or orders of the magistrates there is an appeal to the Session Judge within
5. 55.
one
month. There is also an appeal to the Session Judge from the sentences or orders of
Ibid. 5. 36.
Sudder Ameens, Subordinate Judges, and Principal Sudder Ameens, in criminal cases.
Act VII. of 184-3,

And from the sentences or orders of the Session Judge there is an appeal t0 the Foujdary

s. 38.

Adawlut, one Judge of which is competent to reverse or alter the sentence or order, pro
vided such alteration or reversal be in favour of the accused.
' PROCEDURE IN APPEALS.

There is no particular time speciﬁed within which the petition of appeal must be pre

Reg. X. of 1816,
s. 24-.

sented, except in the ease of an appeal from the magistrate to the Session Judge, under
section 55 of Regulation VII. of 1843; and as the right of appeal in other cases seems to
be limited to that of presenting a petition relative to the proceedings of the criminal judge,

it would seem that it is discretionary with the judge to call for the proceedings or not, as
he niay think proper, as was the practice in Bengal until Act XXXI. of 184} was passed,
which has been held to make the appeal a matter of right, and to obligate the appellate
authority to call for and review the proceedings of the Lower Court. The language of
section 55 of Act VII. of 1843 seems to be equally imperative, but it is not known whether

the same construction has been put upon it by the Judges Of the Foujdary Adawlut.
REvISION or PROCEEDINGS OF LOWER BY SUPERIOR CRIMINAL COURTS.

The practice in regard to monthly statements and abstracts does not appear to differ
from that in Bengal, and the Session Judges and Judges of the Foujdary Adawlut, exer

cise the same general powers in revising and altering the sentences and orders of the
Act IX. of 1828,

criminal authorities subordinate to them as are exercised by the Sesssion Judges and

I. 8.

Judges of the Nizamut Adawlut in Bengal.
I
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APPENDIX B.-No. 7.
OUTLINE OF THE CONSTITUTION AND PROCEDURE OF‘THE EAST INDIA COMPANr’s
COURTS OF CIVIL JUDICATURE IN THE PRESIDENCY or BOMBAY?
THE JUDGES.

Reg. II. of1827.
s. 2.

Reg. I. of 1830,

These are Covenanted and Uncovenanted, as in the other Presidencies.
The Covenant are,—
let. THE JUDGES OF THE SUDDER DEWANNY ADAWLUT.—This court consists of
three or more jud es. the senior of whom is denominated chief jud e, and the other puisne,
or second, third, ourth, &c. The chief judge is a member of ouncil, and his judicial

s. 2.
*5 Those points only in which the judicial system of Bombay diﬂ'ers from the systems of Bengal
and Madras are noticed in this outline.
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functions are limited to his ofﬁciating as chief judge when a competent court for the decision

APPENDIX B.

of the matter under consideration cannot otherwise be had.
2d. THE JUDGES OF THE ZILLAH Coons—There is one such court in each Zillah,

No. 7.

and it is presided over by a single judge.
altered at all times by the Government.

The numbers and limits of the Zillahs may be
At present there are eight, and their names are

Reg. 11. of 1827,
s. 16.

as follows :——Ahmedabad, Surat, The Konkun or Tannah, Poonah, Sholapoor, Ahmed
nuggur, Khandesh, and Dharwar.

3d. THE JUDGES OF THE SUBSIDIARY COUR'ES.——These are the Courts of the assist Ibid. s. 28.
ants to the Zillah judges; and each Zillah judge may, if necessary, have one or more senior
assistant judges, and one or more junior assistant judges. The senior assistant judges hold
their courts either at the Suddur station, or at a detached station within the Zillah.

The Uncovenanted Judges are,—
lst. THE PRINCIPAL SUDDER. AMEENS.
2d. TnE SUDDEB AMEENS.

3d. THE MOOONsIEEs.
The uncovenanted judges were at ﬁrst termed native commissioners. They were then Reg. II. of 1827,
divided into three grades, and called native judges, and principal and junior native com s. 37.
Reg. I. of 1832,
missioners. Finally, their names were'changed as above.

The whole of the preceding may be distinguished as the ordinary judges, from other s. 1.
oﬁicers who are vested with judicial powers of a special character, and who may also be
divided into Covenanted and Uncovenanted.
The Covenanted Oﬂicers of this class are,—
lst. THE COLLECTORS 0F REVENUE.—Th0 local jurisdiction of acollector is some
times co-extensive with a Zillah; sometimes a Zillah comprises two collectorates.

Thus,

the Zillah of Ahmedabad comprises the collectorates of Ahmedabad and Kaira; Surat
comprises Surat and Breach; The Konkun or Tannab comprises Tannah and Rutnageeree;

AhmI-dnuggur comprises Ahmednuggur and Nassick; and, Dharwar comprises Dharwar
and Belgaum.
-2d. SUB-COLLECTORs.—In such Zillahs as the Governor in Council deems expedient, Reg. V. of 1830.
he may appoint a Principal Collector and one or more Sub Collectors. At present there s. 2.
is no Principal Collector, and only two Sub-Collectors; viz., of Nassick, under the Collector

of Ahmednuggur; and of Colaba, under the Collector of Tannab.
3d. ASSISTANTS TO THE COLLECTORS.——Eacl1 Collector may have as many assistants Reg. XVI. of
as the Governor in Council may deem it expedient to appoint, to be called ﬁrst, second, &c., 1830, s. 5.
as may be expressed in the order of appointment.
4th. AGENT FOR THE SIRDARS IN THE DEKKAN, who are exempted from the juris

diction of the Civil Courts.
5th. THE POLITICAL AGENT in the Southern Mahratta Country.
The Uncovenanted Ofﬁcers of this class are,—

1st. DEPUTY COLLECTORS.
2d. THE NATIVE COLLECTORS, termed KOMAVISIME,‘ or L’IAMLUTDARC'
3d. JAGEERDABS, SURINJAMDARS, and ENAMDAEssf
REMUNERATION or PLEADERS.

The rates of remuneration in the Bombay Presidency are somewhat lower than iyleg. II. of 1827,
Bengal and Madras. Thus, in a regular suit for 5,000 rupees the fee is only 120 rupee 8- 52
in Bombay, while it is 250 rupees in the others; and on 80,000 rupees it is only 62
rupees in Bombay, while it is 1,000 rupees in the other Presidencies. But, on the other
hand, the pleader’s fee can never exceed the last sum in these Presidencies, whatever may
be the amount of the suit, while in Bombay the rate is half' per cent. on the whole sum

above 20,000 rupees, whatever may be the amount of the matter at issue.

It is only when

costs are awarded to a party in a regular suit or appeal, decided on the merits against Act I. of 1846,

another party, that the fees of pleaders are calculated by these rates.
and their own pleaders, fees are determined by private agreement.

As between parties

s. 7.

ORIGINAL JURISDICTION.

The MOONSIFF has original jurisdiction in all suits to the amount of 5,000 rupees , Reg. 1. of 1832,
except in regard to matters which fall under any of the special jurisdictions herein-after s. 3. cl. 2.
mentioned, and with the exception of suits against public servants for acts done in their Reg. II. of 1827,
ofﬁcial capacity; and also of suits to which his dear relation, or one of his immediate s. 43.
servants or dependents, is a party; provided, however, that in all suits tried by the Moon

” These are diﬁ'erent names for the same oﬂiccr. Each collectorate is divided into a certain
number of Talooks (varying from ﬁve to eighteen), over each of which there is a Mamlutdnr.
Talooks are frequently subdivided into two or more Mahals, over which there is an ofﬁcer called a
Mahalkaree, but he has no civil jurisdiction.
1‘ Holders (dur) of land in Jagecr, Surinjam, and Enam. The Jageer was originally an assign
ment on the revenues of a particular district, as the grant of a certain sum out of the revenues;
but it was sometimes considered, particularly in Bombay, as bein;_r more in the nature of an
absolute assignment ofthe district itself. The Surinjam was an assignment for particular service
whether personal, military, or ofﬁcial. Enam means a present or gift of any kind.
Ee

Ibid. 3. 37.
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siff the defendant reside within the limits of his jurisdiction.

Awnumx B.
No. 7.

The plaint is to be presented

at the Sudder station in the Court of the Zillah Judge, or elsewhere in the Court of the

Moonsiff himself.
Reg. IV. of 1827,
s. 2.

The Sunnsn AMEEN is authorized to try all suits to the amount of 10,000 rupees, with
the same exceptions as are applicable to the Moonsifl"; but it is not necessary that the

Reg. I. of 1832,

defendant should in all cases be resident within his jurisdiction.

S. 3. cl. 2.

petency of the Sudder Ameen are ordinarily to be instituted in his own court. When
there is more than one Sudder Ameen in a Zillah, it is the duty of the judge to appoint,

Act IX. of 1844,

All suits within the com

from time to time, the several Moonsiﬂ‘s divisions which shall constitute the local jurisdic

s. 3.

tion of each Sudder Ameen.
The PRINCIPAL Sunnsn Arman—When there is more than one in a Zillah, his local

Act IX. 01‘1844,
s. 3.

jurisdiction is to be ﬁxed in the same way as that of the Sudder Ameen.

He is

authorized to try all suits without any limit as to amount, but subject to the same
exceptions above mentioned; and in other respects, as in the case of the Sudder

lteg. I. of 1830,
s. 5. cl. 1.

Ameen.

THE ZILLAH JUDGE.—-His jurisdiction extends to the cognizance of all original suits
and complaints within his Zillah, with the exception of such cases as fall within the special

Reg. II. of 1827
s. 21.

jurisdiction of the collectors, and with the further' exception in particular Zillahs of cases
coming within the special jurisdictions of the agents for Sirdahs, the political agent in the
Southern Mahratta Country, and the Jageerdars, burinjamdars, and Enamdars, as herein
a‘ter more particularly mentioned. In practice, it is underst0od that the Zillah Judge
exercises no original jurisdiction, except in cases which subordinate judicial ofﬁcers are not
competent to try.

Ibid. 5. 37.

The Zillah Judge is empowered to refer original suits to the Principal Sudder Ameen,
Sudder Ameen, and Moonsit’f, respectively, according to the amount of the property in
dispute; provided the suits are such as these ofﬁcers are respectively competent to try,

as not falling under any of the exceptions speciﬁed under the jurisdiction of the Moonsitﬁ
Reg. II. of 1827,
s. 42.

For special reasons he may refer a suit to two or more Principal Sudder Ameens, Sudder
'

Act IX. of 1844,
s. 1.

Ibid. s. 2.
Act XXIX. of
1845, s. 1.

Ameens, or Moonsitfs; and though suits, within the competency of these judges to decide,
are ordinarily to be instituted in their own courts respectively, it is competent to the judge
to withdraw any suit from the court in which it may have been instituted, and to try it
himself, or to refer it for trial to any other court subordinate to his authority, and com
petent in respect to the value of the property.
The JOINT JUDGE—Whenever the state of business in any Zillah may require it, the

Governor in Council of Bombay may, with the consent of the Governor- General of India

in Council, appoint a joint judge, who shall be vested with co-extensive powers and a con
current jurisdiction with the Zillah Judge, except that he shall not keep a ﬁle of civil suits,
but shall transact such civil business only as he may receive from the judge.
The ASSISTANT JUDGEs.—Their jurisdiction is limited to suits referred to them by the
Reg. II. of 1827,
judge, but the judge is forbidden to refer any original suit to his assistants, with the
s. 28.
exception of those which he cannot refer to the Principal Sudder Ameen, Sudder Ameen,
Reg. I. of 1830,
or
Monnsitf, as falling within those which they are not competent to try. Such suits may
s 3.
he referred to the extent of 5.5100 rupees ordinarily, and 10,000 rupees specially, to the
Reg. II. of 1827,
Senior Assistant Judge ; and of 500 rupees, to a Junior Assistant Judge.
5. 28. cl. 5 8: 6.

The COLLECTOR.—This ofﬁcer has original jurisdiction. 1st. Of all disputes regarding

Reg. XVII. of
1827, chap. viii.
s. 31.

the rent of lands.

s. l. cl. 2.

of all proﬁts arising from the same, to any party dispossessed thereof, provided application
be made by such party within six months from the date of dispossession; the party to

2d. Of all questions regarding the use of wells, tanks, watercourses,

and roads to ﬁelds. 3d. Of all disputes regarding boundaries. 4th. He has a summary
Act XVI_ of 1838, jurisdiction to give immediate possession of all lands, premises, trees, crops. ﬁsheries, and
Reg. XVII. of
1827, chap. 1:.

continue in possession until ejected by a decree of the Court of Adawlut.

5th. The Col

lector is vested with full powers for examining into and deciding upon all claims to

exemption from the payment of land revenue, and for discontinuing such exemptions when
not duly established.
Reg. V. of 1830,
s. 2. cl. 3.
Reg. XVI. of 1827,
s. 5.

Act No. XXII. of
1852, s. 3.

The SUB COLLECTOR—His functions and duties are the same as those of the Collector,
and he is to be governed by the same rules in the districts placed under his charge.
ASSISTANT COLLECTOR.—-He is to perform such duties as the Collector may assign to
im, and to use his seal ; and under this rule he tries suits referred to him by the Collector.

There appears to be no limit as to amount.
The DEPUTY COLLECTOR.———He is to discharge such of the duties and exercise such of
the powers of the Covenanted Assistants as shall be prescribed from time to time in each

case by the GOvernor in Council.
Reg. VI. of 1830,
s. 1.

The KOMAVISDAR, or MAMLUTDAR.—-Tlle Collectors and Sub-Collectors are authorized
to refer to the several Komavisdars of their' districts, or other equal and similar ofﬁcer,
suits under Chapter VIII. of Regulation XVII. of 1827, when the value of the matter at

issue does not exceed 500 rupees.
Reg. XXIX. Of
1827, s. 3.

The AGENT FOR Smoans IN THE DEKKAN.-Certain Sirdars, or persons of rank in

the Zillahs of Poonah and Ahmednuggur, are exempted from the jurisdiction of the Civil

Courts.

A list of these persons is furnished to the Judge of the Zillah, and comprises

three classes, with regard to whom different modes of procedure are adopted. An agent
of Government is specially appointed for trying and deciding all complaints of a civil

nature which would, under the ordinary rules, be cognizable by either of the Judges of
Poonah and Ahmednuggur against any of those persons.
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ASSISTANT AGENT.—The Governor in Council may appoint the Assistant Judge of APPENDIX B.
Poonah to be his Assistant to the Agent for Sirdars in the Dekkan, and the Agent may
No. 7.
refer to his Assistant original suits against the Sirdars for amounts not exceeding 5,000
ru ees.
Act XIX. of 1835.
OLITICAL AGENT or THE SOUTHERN MAHRATTAH COUNTRY.-—The Sirdars in the Reg. VII. of 1830,
Zillah of Dharwar are exempted from the jurisdiction of the Civil Courts, and subjected s. 3.
to the jurisdiction of this Agent; by whom all suits against them are tried in the same
Buzzer, and under the same rules, as are enacted for the Agent of Sirdars claims for the

e an.
JAGEERDARS, SURINJAMDARS, and ENAMDARS.~——The Governor in Council is empowered Reg. XIII. of
to grant sunnuds to persons of this description whose names are enumerated in a list fur 1830, s. 2.
nished by Government, conferring on them authority to try and determine all original

suits, of whatever amount that may be, either ﬁled in their Court, or referred to them by
the agent or judge within the territory deﬁned in their sunnuds. Such sunnuds are to be
granted only for life, and may be withdrawn by Government at pleasure. Without such

sunnud no Jageerdar, Surinjamdar, or Enamdar has authority to hear and decide civil
actions, unless on arbitration or by consent of the parties.
The same powers may be conferred by the Governor in Council on the agents of foreign
sovereigns having lands in the territory of the Bombay Presidency, or on guardians, or

Act XV. of 1840.

such other persons as he may consider it expedient to invest with these powers.
APPELLATE JURISDICTION.

From original decisions of the Principal Sudder Ameen, Sudder Ameen and Moonsiﬁ‘, Reg. VII. of 1831,
there is an appeal to the Zillah Judge. Such appeals, when the amoumt does not exeed s. 2.
5,000 rupees, may be referred for trial to a Senior Assistant Judge, stationed elsewhere
than at the Sudder station.
When the state of judicial business requires it, the same jurisdiction to try such appeals Reg. 1. of 1830,
may be extended to the Senior Assistant at the Sudder station, by order of the Governor s. 4. cl. 1.

in Council, communicated through the Sudder Dewanny Adawlut.

Ibid. cl. 2.

Appeals from decisions of Sudder Ameeus and Maonsiti‘s, if not exceeding 100 rupees, Reg. XVIII. of

may be referred by the Judge to the Principal Sudder Ameen.

1831, s. 3.

From original decisions of an 'Assistant Judge there is an appeal to the Judge.

Reg. VII. of 1831,

From decisions in appeal by the Principal Sudder Ameen there is a further appeal to

s. 4.

the Judge, who may refer them to a Senior Assistant Judge.
Reg. I. of 1832,
The decisions of Senior Assistant Judges in appeals from the decisions of Principal s. 3.
Sudder Ameens, Sudder Ameens, and Moonsiti's are subject to a. further appeal, according
to the following rules.
When the decision is that of a Senior Assistant Judge of the Sudder station, and it is Reg. VII. of 1831,
in conﬁrmation of the decision of the lower court, there is an appeal in all cases to the s. 3.
Zillah Judge, if the matter at issue do not exceed 2,000 rupees, and to the Sudder
Dewanny Adawlut if it exceed that sum. When the decision alters or reverses that of

the lower court, there is in like manner an appeal which lies to the Zillah Judge, if the
matter in issue do not exceed 1,000 rupees, and to the Sudder Dewanny Adawlut if it

exceed that sum.
When the decision is that of a Senior Assistant Judge at a detached station, and it is in Ibid.
conﬁrmation of the decision of the lower court, it is ﬁnal, if the matter in issue do not
exceed in value 1,000 rupees; and when it alters or reverses the decision of the lower

court, the decision of the Assistant Judge is ﬁnal, if the matter at issue does not exceed

500 rupees. Though the decision be ﬁnal in these cases, it is still subject to a special
appeal to the Sudder Dewanny Adawlut. When the matter at issue in an appeal is above
the amount of the Assistant Judge’s ﬁnal jurisdiction, it may be re~appealed to the Zillah

Judge, if it do not exceed 5,000 rupees; if it be above that sum the appeal will be to the
Sudder Dewanny Adawlut.
From all decisions and orders of the Zillah Judge there is an appeal to the Sudder

Reg. II. 0f1827,

s. 5. Reg. IV. of
Dewanny Adawlut.
From the decisions of Assistant Collectors, Komavisdars, or other similar ofﬁcers, there 1827, s. 72. cl. 4.
Reg. VI. of 1830,
is an appeal to the Collector or Sub-Collector.
From the decisions of the Collector or Sub-Collector, there is an appeal to the Sudder s. 5. cl. 1.
Dewanny Adawlut, when, if the decree of the Assistant Collector, Komavisdar, or other Ibid. cl. 2.
similar ofﬁcer was conﬁrmed, the sum adjudged, or at issue, amounted to or exceeded
1,000 rupees; or if modiﬁed, or reversed, the sum disallowed or at issue amounted or

exceeded 200 rupees.‘

From decisions of the agent of the Sirdars and the political agent in Dharwar, there is Reg. XXIX. of
an appeal, when the decision is against Sirdars 0f the two ﬁrst classes, to the Governor in 1827, s. 5.
Council ; when the decision is against a Sirdar of the third class, the appeal is to the Sudder
Dewanny Adawlut.
' No provision seems to be made for appeals from original decisions of the Collector; but as
all appeals from such decisions which were pending before the Judge at the time that Reg. VI,

of 1830 was passed were directed by sect. 6. of that Regulation to be transferred to the Sudder
Dewanny Adawlut, it may perhaps be inferred that the appeal from the original decisions of the
Collector, which formerly lay to the Judge, will now lie to the Sudder Dewanny Adawlut.

E e 2
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From the decisions of Jageerdars, Surinjamdars, and Enamdars enumerated in the

Government list, there is no appeal.

From the decisions of all others than those enumerated in the list there is an appeal
which
lies to the agent of the Sirdars, if the Jageerdars are in the ﬁrst and second class of
Reg. XIII.of1830,
s. 1. cl. 1.

Sirdars of the list provided for by Clause 2., Section 3., Regulation XXIX. of 1827; if
they are in the third class of the said list, the appeal from their decision is to the Zillah

Judo'e.
There is a special appeal to the Sudder Dewanny Adawlut from all decisions passed in
regular appeals in any of the Civil Courts subordinate to it, on the grounds detailed in
Reg. VII. of 1831, the outlines for Bengal and Madras. There is also a special appeal to the Zillah Judge

Act XVI. of 1858,
s. 4.

s. 3. cl. 3.

from the decisions of an Assistant Judge at a detached station.‘
LANGUAGE.

Act XII. of 1843,
s. 3.

Reg. III. of 1827,
s. 10.
'
Ibid. 5. ll.

The regulations are silent as to the language of pleadings.

The language of decrees, in

so far as relates to the points to be decided, is the same as in the other Presidencies, as

detailed in the outline for Madras. In other respects all processes, orders, sentences and
decrees of any Zillah or inferior court, are in the language and character used in the court.

The ordinary process of the Sudder Dewanny Adawlut is in the language and character
used in the suit or proceeding to which such process relates; but the whole of the decree

is in English, with a translation in the language used in the suit.
Sonar-201‘s or SUIT.

The returns for the Bombay Presidency do not show the character of the litigation,
except in so far as that may he gathered from the amount or value of the matters in
dispute; and the abstracts relating to Civil Justice which were submitted to the Committee
(‘ommons Report, of the lloasc of Commons in 1852 are for the year 1849, instead of the year 1850.
7-19.
Durng the former year, out of 95,286 suits disposed of, 88,983 were under 100 rupees;
and of these 82,292 were under 50 rupees, and 38,068 under 10 rupees. From the
abstracts of 1850, since received at the India House, it appears that the number of suits
disposed of in that year were 95,054; of which 91,975 were connected with debt,

wages, &c., 2,011 connected with land, 952 with caste, religion, &c., and 116 with
land-rent.

PROCEDURE.
Reg. XVII. of
1827, s. 32 and
s. 42.

Reg. XVIII. of

The rules of procedure are applicable to the proceedings before the Collectors and their
subordinates, when exercising judicial powers, as well as to proceedings before the ordinary
judges; but the proceedings before the other oﬁicers exercising special judicial powers seem
to be of a less formal character.

In original suits, where the amount or value in dispute is under 100 rupees, there is no

1827, Appendix C. stamp ; but in appeals, regular and special, there is a stamp on any amount or value above
one rupee, which varies from two anas where the amount or value is no more than two
rupees, to seven rupees where it is 100 rupees; above 100 rupees, original suits and
appeals, regular or special, require institution stamps of the same amount ; and where the
amount or value is 300 rupees, the stamp is twenty rupees; from that to 6,000 rupees, it

is ﬁfty rupees, being somewhat higher than in the other Presidencies; and on 50,000 it is
1,000 rupees, being still higher; while above 100,000 it is the same, or 2,000 rupees. On
Reg. VI. of 1828,

the subsequent pleadings and applications to the Courts, the stamps also vary according to
the amount or value of the matter at issue, but can never exceed four rupees.
Suits cognizable before the Collector are subject to the same same rules in regard to

s. 1.

stamps as are in force for the Courts of Civil Judicature.

Reg. IV. of 1828,
s. 1.

Suits in the Dekkan generally, and also in the Zillah of Dharwar, are brought under
the operation of the stamp laws; and there does not appear to be any exception of suits

Reg. VII. of 1830,

brought before the agent for Sirdars or the Jageerdars, Surinjamdars, and Enamdars.

s. 2.

PLEADINGS.

These are limited to the plaint and answer ; but with the leave of Court, to be applied

Reg. IV. of 1827,
s. 14.

for verbally, a reply may be ﬁled, and in the same way a rejoinder.

Ibid. 5. 23.

established by the parties are to be deﬁned, ascertained, and recorded; and evidence

The points to be

received in the same way as in the other Presidencies.
HEARING on THE CAUSE.
Ibid. 3. 24.

The judge determines both fact and law; and every Court where an European autho
rity presides is allowed to avail itself of the assistance of respectable natives in any of the
In the case of Bae Gunga, Appellant, v. Gukharam Christnajee and others, Respondent,

(Bombay Sudder Dewanny Adawlut Reports of Selected Cases, p. 225), there were decisions of ﬁve
separate tribunals before it was ﬁnally disposed of. The suit was for restitution of conjugal rights
and thirty rupees damages. and was ﬁrst decided by the Sudder Ameen of Surat in favour of
the plaintiff. The decree was amended, on appeal, by the Principal Sudder Ameen. The
case was again appealed, and the decrees of the lower court amended by the Assistant Judge.
The defendants then appealed to the Zillah Judge, who agreed with the Sudder Ameen; and a
special appeal was admitted by the Sudder Dewanny Adawlut, which by a majority of judges
conﬁrmed the judgment of the Assistant Judge, with a slight modiﬁcation.
9
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three ways mentioned in the outline for Bengal; and the decision is vested exclusively in

APPENDIX B_

the authority presiding in the Court.
The laws to be observed in the trial of suits are Acts of Parliament and regulations of

No. 7.

Government applicable to the case.

In the absence of such Acts and'regulations, the Reg- IV- “1327,

usage of the country in which the suit arose; if none such appears, the law of the 5'26
defendant ; and in the absence of speciﬁc law and usage, justice, equity, and good
conscience.

‘When, in any matter depending on the peculiarities of Hindoo or Mahomedan law, a Ibid. 0. 27.
doubt arises regarding such case, the Court, in aid of its judgment, is to consult the ofﬁcer
or officers appointed to expound these laws. The returns of cases decided by the different Ibid_

Courts do not afford the means of distinguishing the number of suits that may have been
decided according to Acts of Parliament and regulations of Government, or by Hindoo or
Mahomedan law, or according to justice, equity, and good conscience.
EXECUTION or Deanna.

The application for enforcing the decree of a. Principal Sudder Ameen, Sudder Ameen, Reg. IV. of 1827,
or Moonsiﬂ', must be addressed to the Zillah Judge, who may either decide on it himself or 9- 61- cl- 2

delegate authority for that purpose to an Assistant Judge. There does not seem to be
any special rule for the execution of the decrees of Assistant Judges; and the application
must apparently be made to the Zillah Judge in that case also, as well as when the ﬁnal
decree is his own.
The decrees of the Sudder Dewanny Adawlut are executed by the Judge of the Zillah Ibid. 8. 95. cl. 3.
in which the suit was originally tried, in the same manner as decrees of his own Court.

No decree against a Sirdar of the ﬁrst class can be carried into execution without the Reg- XXIX- 0f
sanction of the Governor in Council.
1827’ 5' 5' ‘11- 1'
The Collector executes his own decrees on verbal application by the party interested.
Rog; XVH- of

Jageerdars have also authority to execute their own decrees, and applications for 182‘, 3- 33
execution of decrees refused by them may be received by the agent or Judge, and such Reg.XIlI. of 1833.",

order passed thereon as justice and the regulations may require.

5- 4

REVISION or JUDGMENT.

All Courts, original and appellate, receive applications for revisions of judgment.

The Reg. IV. of 1827,

grounds for the application are error or omission apparent on the face of the decree, or the B- 71
discovery of new matter or evidence which could not be adduced at the time when the
decree was passed. The order of the Court rejecting the application is ﬁnal, as in the other
Presidencics.

If, on the other hand, the Court should think the grounds adequate, the

application, if made to a subordinate Court,-is to be referred, with the sentiments of the
Court, to the Zillah Judge; and if made to the Zillah Judge, it is to be referred, in

like manner, to the Sudder Dewanny Adawlut, for ﬁnal decision by these authorities
respectively. If an application be made to the last-mentioned Court for a revision of its Ibid. s. 96.
own judgment, it is ﬁnally decided upon in all cases by that Court.
APPEAL.

The petition of appeal is to be presented to the Appellate Court, that is, to the Collector Reg. IV. of 1827,
or Sub-Collector when the appeal is from the decree of an Assistant Collector, Komavisdar, 5- 73
or other similar ofﬁcer; to the Agent of Sirdars and the Political Agent when the appeal
is from decrees of the Sirdars; to the Zillah Judge when the appeal is from the decree of
any of the subordinate courts; and t0 the Sudder Dewanny Adawlut when the appeal is
from a decree of the Judge. If the appeal be to the Judge, the petition is to be presented
within thirty days; and the rule is apparently the same for appeals to the other authorities
above mentioned, except the Sudder Dewanny Adawlut.

When the appeal is to that

Court, the petition is to be presented within ninety days from the date of the decree.

The Ibid. s. 75.

a pellant, along with his petition, is to deliver good and sufﬁcient security for payment of Act VIII of 184.

t e costs that may be awarded on the appeal to the respondent, except in cases of appeal
'
0'
which are carried on under the authority and at the expense of Government. In other Reg'lv- “1827,
cases no petition of appeal can be admitted without such security, or proof that the s' 75'

appellant is a pauper.
JUDGMENT.
All that requires special notice has been already mentioned under the head of Language.
Susrnnsrox or EXECUTION.

When an appeal has been admitted, no order for enforcing the decree shall be issued Reg. IV. of 1827
during the appeal; and if an order for enforcing the decree has been issued, the execution 8- 31- cl- 1
0f the order, so far as it may be unexecuted, shall be suspended pending the appeal. But Ibid. cl. 2.

the Judge, if applied to by the respondent, shall require the appellant, if in possession, to
give good and sufﬁcient security for one year’s produce of the land, or other immoveable
property, or, with respect to other property, for the performance of the decree which may

be passed upon the appeal.

If the appellant fail to give such security, the decree may be Ibid. s. 82.

enforced as in ordinary cases.
E e I}
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After the

etition of appeal, a second petition may be ﬁled by the appellant offering

s. 10. cl. 1.

speciﬁc objections to the judgment. The further pleadings are to be conducted generally
according to the rules prescribed for original suits.
All appeals are to be referred in the ﬁrst instance to one Judge, who shall pass judgment
thereon, provided such judgment conﬁrm the decree appealed from. But if the Judge is
not prepared to conﬁrm the decree, he shall record his opinion that a full court is required,

Ibid. cl. 2.

and the suit shall thereafter be tried by a court consisting of any three or more Judges.

Reg. IV. of 1827,
s. 85.
Ibid. 5. 86.

Reg. 11. of 1827,

GENERAL BusINEss or THE SUDDER DEWANNY ADAWLUT.

Commons Report
for 1852, p. 746.

The number of appeals disposed of in the year 1849 was 110, of which six were
dismissed for default, ﬁfty-four conﬁrmed, and ﬁfty reversed. There were besides 785
petitions for the admission of special appeals, of which 181 were admitted, 160 dismissed

on default, and 444 rejected.
APPEALS To THE PRIVY COUNCIL.

Reg. IV. of 1827,
s. 100.

Act. II. of 1844.

APPENDIX B.
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The rules for the admission of appeals from the Sudder Dewanny Adawlut at Bombay,
and in regard to the execution of decree, security, and expense of translations, are
substantially the same as at the other Presidencies. The Bombay Regulations on the
subject are noted on the margin.

APPENDIX B.—No. 8.
OUTLINE of the CONSTITUTION and PROCEDURE of the EAST INDIA COMPANY’s
COURTS OF CRIMINAL JUDICATURE 1n the PRESIDENCY of BOMBAY.‘
JUDGES AND JURISDICTIONS.
I. THE SUDDER FOUJDARY ADAWLUT.

This Court is composed of the same Judges as the Sudder Dewanny Adawlut, and has
Reg. XIII. of 1827,
supreme criminal jurisdiction over the territories subject to the Presidency of Bombay.
s. 2.
Reg. IH. of 1830, The whole of the territories are visited annually by the Judges; the circuits being divided
S. 9.

into three parts, to each of which one of the Judges is appointed as Judicial Commissioner

Reg. VIII. of 1833, by the Governor in Council.
s. 3.
As Judical Commissioners, the Judges of the Sudder Foujdary Adawlut hold all trials
Reg. III. of 1830, of a peculiar or aggravated nature, which Government may wish to be reserved for that
s. 10.

purpose. They are also vested with full powers of control, inquiry, and general super
vision over the judicial administration of the Zillahs comprised in their tour. They have
likewise concurrent jurisdiction with the Session Judges for the trial of all serious crimes
and offences; but their jurisdiction, which, under the original constitution of the Court,
was exclusive, is now rarely exercised, except in the special cases above referred to.
II. THE SEssION JUDGE.

The Civil Judge of the Zillah is also the Session Judge. His criminal jurisdiction was
originally limited to the trial of the less heinous crimes and offences, and he was then deno
Reg. III. of1830,
s. 2.

minated the Criminal Judge of the Zillah.

Reg. 111. of 1830,

Sessions at the detached stations where his Assistants may be ﬁxed.

His functions and jurisdiction are now those of

the Court of Circuit and Criminal Judge, and he has authority to try all crimes and
Reg. XIII. of 1827, offences committed within his jurisdiction, and to adjudge punishment to the full extent
s. 12.
authorized by the Regulations for each offence. The Session Judge is to hold half-yearly
When not occu

pied in the half-yearly Sessions, he sits constantly at the Sudder station for the trial of
Reg. XXX. of
offenders.
1827, s. 5.
III. THE ASSISTANT SESSION JUDGE.
The Assistants to the Zillah Judge are Assistant Session Judges.
Reg. III. of 1830,
The Session Judge is authorized to delegate to an Assistant Session Judge the trial of
s. 6.
_
s. 5.

Reg. XIII. of 1827, offences, and also the adjudging of punishment within the following limits, viz.: ordinary
imprisonment, with hard labour, for a period not exceeding two years; ﬂogging (for theft
s. 12, cl. 3.

only) to the extent of thirty stripes; ﬁne, to be limited by the period of imprisonment
Ibid. s. 13, cl. 3.

assigned in commutation, not exceeding two years; personal restraint. All which punish
ments may be inﬂicted singly or combined. These powers may be enlarged by the
Governor in Council to any extent not exceeding the authority of the Session Judge in his
capacity of Criminal Judge. The punishments which the Session Judge was authorized

Ibid. 5. l3, cl. 1.

to inﬂict in that capacity are as follow, viz.: solitary imprisonment, for a period not exceed
ing six months; ordinary imprisonment, with hard labour, for aperiod of seven years;

ﬂogging, to the extent of ﬁfty stripes; ﬁne, and personal restraint.

All which punishments

’1‘ The points in which the system of Bombay diﬂ'ers from the systems of Bengal and Madras
are only noticed in this outline.
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may be awarded either singly or combined, except that whatever period of imprisonment
may be assigned in commutation for ﬁne, is to be included in the limitation of seven years.
The Session Judge has authority to take into his own hands the trial of cases which may
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have been delegated to his Assistants, to review their proceedings, and to mitigate or annul, Reg. XIII. of 1827
but not to enhance, their sentence.

He is also empowered to employ his Assistants in the

s. 12, cl. 4.

‘ preparation of cases for trial by himself.
The delegated jurisdiction which may be conferred by the Session Judge on his Assist Reg. XI. of 1828.
ants is restricted to the Assistant Session Judge who is stationed at a Zillah Sudder

station.

\Vhen an Assistant Judge is authorized to hold his Court elsewhere than at the

Sudder station, the Government may authorize him to perform all or any part of the duties
that may be conﬁded to an Assistant Session Judge, under the regulations in force within
the limits of his jurisdiction; and it may further invest him with all or any part of the

authority of a Criminal Judge in preparing cases for trial at the Sessions.
THE MAGISTRATE.

The duties of the Magistracy, both judicial and police, are combined with the collection
of the revenue.

The collector of each Zillah is the Magistrate, and performs the functions of police. All Reg. XII. of 1827,
ministerial ofﬁcers in the Collector’s and village establishments may be employed in executing s. 3, cl. 1.
Ibid. cl. 3.
any police process or measures.
Reg. VIII. of 1831,
Th: sub-collector is the joint-magistrate.
1.
The assistants to the collector act in their respective ranks as assistants to the Zillah s.Reg.
XII. of 1827,

Magistrate, and use his seal.

s. 3, cl. 3.

The native collectors, or Komavisdars and Mamlutdars, are the district police ofﬁcers, Ibid. s. 5.

and have charge of the police of their respective districts.

The chief manager of the revenue of a village, or Patel, is the village police oﬁicer, and Ibid. 5. 6.
has charge of its police.
JUDICIAL POWERS on THE MAGISTRATE.

The Magistrate is authorized to try for all offences, except those of a political nature,
which it is his duty to report for the instructions of the Governor in Council; but his
power of punishment is limited to the following sentences, which are the utmost that he is
authorized to pronounce, viz.: ﬁne; ordinary imprisonment with hard labour to one year;

Reg. XII. of 1827,
s. 12.
Reg. IV'. of 1830,
s. 3.
'
Reg. XII. of 1827,
s. 13.

ﬂogging, not exceeding thirty stripes, and personal restraint (any of which may be com'
bined) ; solitary imprisonment for a period not exceeding one month, in cases to which that Reg. VIII. of
mode of punishment applies by Regulation.

1831, s. 2.

JUDICIAL POWERS on THE JOINT MAGISTRATE.
He is vested with the same powers and penal jurisdiction as the magistrate.

Reg. V. of 1830,
s. 2, cl. 4.

JUDICIAL POWERS OF THE ASSISTANT MAGISTRATE.

He may be deputed by the magistrate to perform any part of his duties, and may pass Reg. XII. of 1827,
sentences to similar extent; but the magistrate has full power to mitigate or annul sen— s. 3, cl. 3.

tences passed by his assistants, and to recall at any stage of proceeding matters referred to Reg. IV. of 1830,
them. All sentences for imprisonment above three months passed by assistants must be s. 3.
referred to the magistrate for conﬁrmation.
JUDICIAL POWERS OF THE DISTRICT POLICE OFFICER.

He has authority to punish trivial cases of theft, abuse, assaults, or resistance to public Reg. XII. of 1827,
ofﬁcers in the discharge of their duty, provided information be laid within one month after s. 41.
the act was committed, by ﬁne not exceeding ﬁfteen rupees, conﬁnement in any available Reg. IV. of 1830,

place, not exceeding twenty days, or placing in the stocks, or other similar restraint, for a s. 5.
period not exceeding twelve hours. These powers may be extended in particular districts Reg. XII. of 1827,
by the Governor in Council by proclamation; but the extended powers are not to exceed s. 42.
ordinary imprisonment without hard labour for a period of two months, ﬁne of thirty
rupees, twenty stripes, or personal restraint, or any of these combined.

The Oﬁ’ences for Ibid. cl. 2.

which these punishments may be inﬂicted are the same as the above mentioned, without
the restriction as to the period at which the offence may have been committed applying
to theft.
Mahalkarees,* or other oﬁicers, however designated, exercising their functions, may be Act XX. of 1835.
invested by the Governor in Council with police powers within the towns and villages
under their charge, to the same extent as are possessed by Komavisdars or Mamlutdars.
All sentences and acts of the district police are subject to be revised by the magistrate. Reg. XII. of 1827,
s. 22.
JUDICIAL POWERS OF THE VILLAGE POLICE OFFICER.

The village police Ofﬁcer has authority to punish trivial cases of abuse or assault, provided
the trial he held within eight days after the act was committed, by conﬁnement in any Ibid. 5. 49.
suitable place for a period not exceeding twenty-four hours.
1* The head oﬂicer of a Mahal, or subdivision of a Talook.
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All sentences and acts of the village police oﬁicer are subject to be revised by the
magistrate.

Reg. XII. of 1827,
JUDICIAL Pownns or LANDOWNERS;
s. 22.
In districts where such a measure may appear expedient, the Governor in Council may
Reg. XV. of 1827’
cause landowners to be placed in charge of the police, within their respective lands, or
s. l 8; 2.
other convenient limits.

In such cases a. sunnud is to be issued to the landowner, speci

fying the territorial bounds of his jurisdiction, and containing as precise a speciﬁcation as
possible of the offences which he is empowered to try, as also the extent of punishment
which he may adjudge, but which cannot be extended beyond certain offences and punish
Ibid. 5. 8.

ments particularized and speciﬁed in the Regulation; and no offence can be punished by a

Reg. IX. of 1831..

landholder which has been committed three months before the complaint was made.

Sentences awarded as authorized by the Regulation above referred to shall be carried into
effect immediately; but if the magistrate see sufﬁcient cause, he may mitigate or annul
them, or remove the investigation of any case under progress to himself or to any of his
assistants.
Excsr'rron 'ro Jnnrsmcrron.

Reg. XI. of 1827,
s. 1.

The exception as to British-born subjects is the same as stated in the outlines for Bengal
and Madras; but other Europeans and Americans are not included in the exception, nor

otherwise exempted from the jurisdiction of any judicial ofﬁcer, and are therefore subject
to the district and village police ofﬁcers and landholders, in regard to the petty offences
that come within their jurisdiction, in the same way as the natives of the country.
There are some special enactments which impose ﬁnes, and, in some instances, imprison

ment, for particular offences, and all persons are made amenable in regard to such offences
to the justices of the peace and other magistrates.

Act XVII. of 1837, which relates to

the Post Ofﬁce, Act XXXI. of 1838, in regard to growing trees or plants, and Act V. ‘
of 1844, “ for the suppression of lotteries,” are of this description; and in these there is

no exception of British subjects.
Presidencies.

These Acts are applicable generally to all the

By Act XIX. of 1850, “ concerning the binding of apprentices,” which is

also of the same general application, it is declared that all British subjects, wherever or of
whatever parents born, shall be amenable fer the purposes of the Act to the jurisdiction of

the courts and magistrates of the East India Company.
PROCEDURE.

Reg. XII. of 1827,
s. 50.

When a penal act is committed within the limits of a village more serious than those
which the'village police oﬂicer is authorized to punish, he is to apprehend the offender, and

forward him to the district police ofﬁcer, with all persons capable of giving evidence
Ibid. s. 43.

respecting the same.
The district police oﬂicer is to forward} in custody, to the magistrate, any person whom
he may have reasonable cause to suppose to have been guilty of any penal offence of a
nature more serious than those which he is empowered to try ; but after securing the
suspected persons, he is to investigate the matter, and if the result conﬁrm that there is
occasion to bring the party to trial, the proceedings are to be forwarded with him to the
magistrate. The witnesses are also to be forwarded, or their attendance before the magis

trate secured by recognizance, and articles stolen or required in evidence are also to be
secured and forwarded to the magistrate.
then a person charged with an offence is brought before a magistrate, he is to proceed
Reg. XII. of 1827,
s. 12.

to trial of the same; but if it appear that the punishment which he is authorized to inﬂict
is not adequate to the offence, he is to forward the prisoner to the Session Judge of the
Zillah, or to the Assistant Session Judge at a detached station, if a detached Assistant

Session Judge be stationed within his collectorate, with a copy of the proceedings, and all

the original written exhibits and articles which may have been produced before the
Reg. XII. of 1827,
s. 13, 01. 3.

magistrate as evidence.
The Governor in Council may confer on any zillah magistrate authority to commit

offenders to be tried before the Session Judge; and the authority of commitment may be
delegated by the magistrate to any of his assistants. When a commitment is thus made
by a magistrate or his assistant, he is to transmit the prisoner to the Session Judge, or to
the Assistant Session Judge at a. detached station, as the case may be; and to take the
proper measures for securing the attendance of witnesses and parties.
TRIALS BEFORE THE MAGISTRATE.

Reg. XII. of 1827,
s. 14.

Trials before the Magistrate are to be conducted according to the rules prescribed for
Criminal Courts in general.
TRIALS BEFORE rm: CRIMINAL Counrs.

Reg- XIII.of 1827,

These are conducted generally in the same way as in Bengal ; but a prisoner’s confession

s. 38, cl. 5.
Reg. VIII. of183l,
s. 8.

made before the Court in which he is tried is sufﬁcient proof for conviction, provided that

on hearing the evidence read over to him he conﬁrm the confession.

And though the

native law ofﬁcers are in attendance, it is only for the purpose of assisting the Court if it
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Any Court in which an European presides may avail itself

of the assistance of respectable natives as a punchayet, assessors, or jury; but the decision
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in all cases is vested exclusively in the authority presiding in the Court.
Tun LAW.

The Criminal Law of the Bombay Presidency is contained in Regulation XIV. of 1827
and four supplements, which are Regulations XVII. of 1828, III. ot'1829, XVI. of 1830,
and V. of 1831.

'
EXECUTION or SENTENCE.

When the sentence is for death, transportation, or imprisonment for life, it cannot be Reg. XIII. of 1827’
carried into execution until conﬁrmed by the Court of Sudder Foujdary Adawlut ; and if

s. 21, cl. 3.

the sentence he that of an Assistant Session Judge, and it is for imprisonment for any Ibid. s. 13, cl. 2.
period exceeding two years, it must also be referred to that Court.
APPEALS.

There is no express provision for appeal in criminal cases; but as the magistrate has
authority to mitigate or annul the sentences of his subordinates, he receives in practice
appeals from their decisions. In like manner appeals are received by the Session Judge
from sentences passed by the Assistant Session Judge; and by the Sudder Foujdary Adawlut

from sentences of the Session Judge, and ot' the magistrate.

In the absence of the Reg.VIII.of1831,

Judicial Commissioners, that is, in 'the intervals of their visits, the Session Judge has

s. .3, cl. 3.

_ power to call for the records of the zillah magistrate for special reason, and to make such
amendment thereon as may appear necessary; but if' the magistrate disapprove of the
amendment, the records, accompanied with the correspondence between him and the

Session Judge, are to he sent by the latter to the Sudder Foujdary Adawlut.
anrsrox or Paocasomcs or Lowsn Couars BY THE SUDDER FOUJDARY ADAWLUT.

Reports relating to the business in the departments of the Session Judge and zillah Reg. XIII-of 1827,
magistrate are transmitted periodically to the Sudder Foujdary Adawlut, and the magis
trate is to hold them in readiness for the inspection of the Session Judge whenever he
may desire it. But the Court’s powers ot' revision are exercised chieﬂy through its Judicinl
Commissioners, by whom the whole territory is visited once every year.

Ff

s. 14, cl. 4, and
s. 19, (:1. 3.
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C.

MINUTES OF DIVISIONS OF THE COMMISSIONERS.

At a Meeting of the Commission, held on Tuesday, 21st February 1854,
PRESENT :
The Master of the Rolls.
The Lord Chief Justice of the Common Pleas.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.
Mr.

Cameron.
Macleod.
Ellis.
Lowe.
Hawkins.

It was moved and resolved,—
That the person applying for a summons to a defendant in a civil suit shall state at

the time of his application whether he requires a summons for the ﬁrst hearing and settle
ment of issues, or for the ﬁnal disposal of the cause.
For the Resolution.
The Master of the Rolls.
The Lord Chief Justice of the Common
Pleas.

Against the Resolution.

Mr. Ellis.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.

Cameron.
Macleod.
Hawkins.
Lowe.

At a meeting of the Commission, held on Tuesday, 11th April 1854,
PRESENT :
The Master of the Rolls.

Sir Edward Ryan.
Mr. Cameron.
Mr. Macleod.
Mr. Lowe.

Mr. Millett.

It was moved by Mr. Cameron,—
That in all cases, tried in Calcutta or the Mofussil, in which an issue of fact shall have

been framed by the Court, and a future day appointed for the trial thereof, a jury of three
shall be summoned.

For the Motion.

'

Against the Motion.

I

Mr. Cameron.

‘

The Master of the Rolls.

Sir Edward Ryan.
Mr. Macleod.
Mr. Lowe.
Mr. Millett.

The motion was accordingly lost.

At a meeting of the Commission, held on Tuesday, 9th May 1854,
PRESENT :

The Master of the Rolls.
The Lord Chief Justice of the Common Pleas.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.
Mr.

Cameron.
Macleod.
Ellis.
Lowe.
Millett.
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It was moved and resolved,—
That the trial of all offences at the Presidency, except offences punishable upon
summary conviction, shall be by
For the Resolution.

Against the Resolution.

The Master of the Rolls.
The Lord Chief Justice of the Common
Pleas.

Mr. Cameron.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.

Macleod.
Ellis.
Lowe.
Millett.

It was further moved and resolved,—

That the above provisions may be extended by the Governor General in Council to
such places beyond the limits of the Presidency towns as he may see ﬁt.
For the Resolution.

Against the Resolution.

The Master of the Rolls.
The Lord Chief Justice of the Common
Pleas.
Sir Edward Ryan.
Mr. Macleod.
Mr. Ellis.
Mr. Lowe.
Mr. Millett.

Mr. Cameron.
__
._

._ ._ _

It was further moved and resolved,—

That criminal trials before the Session Judge, in which a British subject, or an
European, or an American, or an East Indian, or an Armenian, or a person of any other

class to which the Governor General in Council may think ﬁt to extend this rule,
registered according to such rules as the Governor General in Council shall prescribe,
is a defendant, or one of the defendants, shall be by jury, of which at least one half shall
consist, if such defendant desire it, of persons so registered.
For the Resolution.
The Master of the Rolls.
The Lord Chief Justice of the Common
Pleas.

Against the Resolution.
Mr. Cameron.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.

Macleod.
Ellis.
Lowe.
Millett.

It was further moved and resolved,—
That criminal trials before the Session Judge, in which registered and non-regis
tered persons are joined as defendants, shall be by jury, and such joinder shall not be a

ground of severance at such trial.
For the Resolution.
The Master of the Rolls.
The Lord Chief Justice of the Common
Pleas.

Sir Edward Ryan.
Mr. Macleod.

Mr. Ellis.
Mr. Lowe.
Mr. Millett.

Ff2

Against the Resolution.
Mr. Cameron.
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It was further moved and resolved,—
That in such cases if the non-registered defendant desire it, at least one half of the
jury shall consist of non-registered persons; and if the registered defendant also desire
to be tried by a jury of which one half are registered persons, then the jury shall be com

posed of an even number, of which one half shall be registered and the remaining half non
registered persons.
For the Resolution.

Against the Resolution.

Mr. Cameron.

The Master of the Rolls.
The Lord Chief Justice of the Common
Pleas.
Sir Edward Ryan.
Mr. Macleod.
Mr. Ellis.
Mr. Lowe.
Mr. Millett.

At a meeting of the Commissioners, held on Thursday, 13th July 1854,
Pnesnn'r :
The Master of the Rolls.

Sir Edward Ryan.
Mr. Cameron.
Mr. hiacleod.
Mr. Lowe.

The question having been submitted whether the High Court as such, shall, by means of
its Judges, exercise original civil and criminal jurisdiction in Calcutta, or whether separate
Courts shall be established, of which the Judges of the High Court shall also be Judges, it
was resolved that the High Court, as such, shall exercise the said jurisdiction.
Against the Resolution.

For the Resolution.

Mr. Cameron.

The Master of the Rolls.

Sir Edward Ryan.
Mr. Macleod.
hlr. Lowe.

At a meeting of the Commission, held on Monday, 30th October 1854,
Pnnsnn'r :
The Master of the Rolls.
The Lord Chief Justice of the Common Pleas.

Sir Edward Ryan.
Mr. Cameron.
Mr. Macleod.
Mr. Ellis.

Mr. Lowe.

It was moved and resolved,—

The Judges of the High Court shall hold their oﬁices during the pleasure of the
Crown.

It shall, however, be competent to the Governor General in Council, to direct

the suspension of any Judge of the High Court, until the pleasure of the Crown be
known.
Against the Resolution.

For the Resolution.

Mr. Macleod.

The Master of the Rolls.

The Lord Chief Justiee of the Common
Pleas.

Sir Edward Ryan.
Mr. Cameron.

Mr. Ellis.
Mr. Lowe

‘
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At a Meeting of the Commission, held on Tuesday, 31st October 1854,
Premium :

The Master of the Rolls.
The Lord Chief Justice of the Common Pleas.

Sir Edward Ryan.
Mr. Cameron.
Mr. Macleod.
Mr. Ellis.
Mr. Lowe.

It was moved,—

That in parts of the Mofussil and at seasons of the year in which the Judges of the
High Court can conveniently travel, they may be sent on circuit by the Chief Justice with '

the approbation of Government.
That when the Judges of the High Court maybe sent on circuit, they shall exer
cise original jurisdiction in cases which both parties desireto reserVe for them, and in cases

which the ordinary Judge of original jurisdiction has reserved for them, of his own accord,

or on the application of either party made before the framing of the issues.
That the ordinary Judge of original jurisdiction shall record his reasons for reserv
ing a case of his OWn accord, or for granting the application of one party to reserve a case.
That a Judge of the High Court on circuit may refuse to hear any case reserved
for him, and direct the ordinary Judge of original jurisdiction to hear it.
For the lilotion.

Against the Illbtiou.

The ‘Lord Chief Justice of the Common

The Master of the Rolls.

Sir Edward Ryan.

Pleas.

Mr. Cameron.

i
~

Mr. Macleod.
Mr. Ellis.

l

Mr. Lowe.

The motion was accordingly lost.

At Meetings of the Commission, held on Thursday, 15th June 1854, and 27th February
1855.
PaEsENT :
The Master of the Rolls.

The Lord Chief Justice of the Common Pleas.
Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.

Cameron.
Macleod.
Ellis.
Lowe.

It was moved and resolved,—

That when the magistrate has resolved to send the defendant before any Court for
trial, he shall make a written instrument under his hand and seal, declaring with what
offence the defendant is charged, and within the cognizance of what Court the offence is,
and shall direct that the defendant be tried by the said Court on the said charge.
The charge shall describe the imputed offence as nearly as possible in the language of

the clause of the Penal Code under which such offence is punishable, and shall refer to
such clause by the number of the clause.
For the Resolution.

i

The Master of the Rolls.
i
The Lord Chief Justice of the Common 1
Pleas.
Sir Edward Ryan.
Mr. Macleod.
Mr. Ellis.
Mr. Lowe.

Ff 3

Against the Resolution.
Mr. Cameron.
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At a meeting of the Commission, held on 28th February 1855.
PRESENT :

Arrsnmx C.

Sir Edward Ryan.
Mr. Cameron.
Mr. Ellis.
Mr. Lowe.

It was moved and resolved,»—
It shall be at the discretion of the magistrate to examine the defendant at. any stage of
the inquiry from the time of the defendant being ﬁrst brought before him, and to put such

questions to him from time to time as he may consider necessary until the inquiry is
completed, and the defendant either discharged or committed, or held to bail, to take his
trial before the High Court or the Court of Session, as the case may be.

If the defendant shall of his own accord propose to confess the commission by him of the
offence of which he supposes himself to be accused, the magistrate shall require him
to give an account of the facts and circumstances in detail, and shall examine him there
upon to test the consistency of his relation, in the same manner as if he were a witness
For the Resolution.

Sir Edward Ryan.

Against the Resolution.
Mr. Ellis.

Mr. Cameron.
Mr. Lowe.

At meetings of the Commission, held 15th May and 4th August 1855.
PRESENT:
The Master of the Rolls.
The Lord Chief Justice of the Common Pleas.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.

Cameron.
Macleod.
Ellis.
Lowe.

It was moved and resolved,——

If a defendant claims to set off a. demand against the claim of a plaintiff to an
amount in excess of the ordinary jurisdiction of the moonsiff, the inconsiff shall, neverthe
less, have authority to try the case, and shall give judgment for the recovery of any sum,
which, upon inquiry, shall appear to be due to either party.
‘
For the Resolution.
Against the Resolution.
The Master of the Rolls.
The Lord Chief Justice 'of the Common
Pleas.

Mr. Cameron.
Mr. Macleod.

Sir Edward Ryan.
Mr. Ellis.
Mr. Lowe.

At meetings of the Commission, held 18th May and 7th July 1855.
PRESENT:
The Master of the Rolls.
The Lord Chief Justice of the Common Pleas.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.

Cameron.
Maeleod.
Ellis.
Lowe.

It was moved and resolved,—
That where a erson shall be convicted of any two oﬂ'ences which are punishable
cumulatively, it shall e lawful for the Court to sentence him for each of the two offences
to the penalties prescribed by the Penal Code in respect of each of the two offences, pro

vided that the punishment inﬂicted for each of the two offences is within the ordinary
penal jurisdiction of the Court; and it shall not be necessary for the Court, only by reason
of the cumulative punishment being in excess of the punishment which it is competent to

inﬂict on conviction of a single offence, to send the offender for trial before a higher Court.
For the Resolution
The Master of the Rolls.

Against the Resolution.
Mr. Cameron.

The Lord Chief Justice of the Common
Pleas.
Sir Edward Ryan.
Mr. Lowe.

Mr. Macleod.
Mr. Ellis.
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At a Meeting of the Commission, held 1st June 1855
PRESENT:
The Master of the Rolls.
The Lord Chief Justice of the Common Pleas.

Sir Edward Ryan.
Mr.
Mr.
Mr.
Mr.

Cameron.
Macleod.
Ellis.
Lowe.

It was moved, that—

The High Court shall consist of not less than
be appointed by the Crown, and the remainder by the
one of such Judges shall be appointed Chief Justice by
The Judges to be appointed by the Crown shall be

eight Judges, of whom three shall
Governor General in Council; and
the Crown.
selected from barristers of England

and Ireland and from members of the Faculty of Advocates in Scotland, of not less than

ﬁve years standing.
The Judges to be appointed by the Governor General in Council shall be selected ﬁ'om,—

1st. Members of the Covenanted Civil Service of ten years standing ; or,
2d. Barristers of England and Ireland, and members of the Faculty of Advocates in

Scotland, who shall have been admitted as barristers and advocates of the Supreme
Court or of the High Court in India for a period of not less than ﬁve years ; whether
practising at the bar, or being oﬂicers of the Court, or holding oﬁice under the
Government; or,
3d. Persons who have been in the uncovenanted Judicial Service of the Government for
a period of ten years ; or,
4th. Persons who have been vakeels for a period of ten years ; or,

5th. Persons who shall have acted in the two last-mentioned capacities for periods
amounting together to not less than ten years.
Provided that the majority of the Judges appointed by the Governor General in Council

shall always be members of the Covenanted Civil Service.
For the Mot'ion, but without the closing

1

Proviso.

Against the Mot'zlon.
The Lord Chief Justice of the Common

The Master of the Rolls.
Sir Edward Ryan.
Mr. Cameron.

Pleas.
Mr. Macleod.
; Mr. Ellis.

Mr. Lowe.

I

Also moved and resolved,—
That the words “ Chief Justice,” stand part of the rule in the following articles,—

The Chief Justice shall from time to time determine what and how many Judges of the
Court, whether with or without the Chief Justice, shall constitute Courts of Appeal; and
what and how many Judges, whether with or without the Chief Justice, shall constitute
Courts of original jurisdiction.
The Chief Justice shall from time to time determine what and how many Judges,
whether with or without the Chief Justice, shall from time to time constitute Courts of

Appeal; and what Judges, whether with or without the Chief Justice, shall constitute
Courts for the hearing of cases referred by the Session Judges ; and what and how many
Judges, whether with or without the Chief Justice, shall constitute Courts for the revision
of cases called for by the High Court; and what and how many Judges, whether with or
without the Chief Justice, shall constitute Courts of original criminal jurisdiction.
For the Resolution.

Against the Resolution.
The Master of the Rolls.

The Lord Chief Justice of the Common
Pleas.

Mr. Maeleod.

Sir Edward Ryan.

Mr. Ellis.

Mr. Cameron.
Mr. Lowe.

Ff4

Am?me G.

234:

APPENDIX TO FIRST REPORT OF COMMISSIONERS APPOINTED TO CONSIDER

APPENDIX D.-—No. 1.

Arrnumx D.
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MINUTE BY MR. MACLEOD.

Since the greatest part of the following paper was written the scheme of the majority
for the High Court has been altered. But it appears to me that it has not been rendered
materially less objectionable ; and that what I had written, with an addition which I have

made to it, will show my views on the question, though imperfectly and feebly, yet as
well as any other statement of them which I could make within the same compass.

In the

form, therefore, which my remarks have thus assumed, I very humbly submit them.

Hitherto the superintendence of the administration of justice throughout the British
Empire in India, with the exception of the three towns of Calcutta, Madras, and Bombay,
and the small isolated settlements of Penang, Singapore, and Malacca, has, in as far as it

is exercised in India itself and by judicial proceedings, been vested almost entirely in
courts consisting of Judges who are required by law to be, and accordingly always have
been, and now are, all of them, members of the Indian Civil Service. Those are the
tribunals which we call the Sudder Courts. By the constitution proposed to be given to
the new High Court,* which is to take the place of

the Sudder Court at Calcutta, as well as of the 00- Extract from Proceedings of the Com.
ordinate tribunal of more limited jurisdiction called

the Supreme Court, it is not provided that even a
single seat on the bench shall be ﬁlled by a. member
of the Indian Civil Service. This is a great and,
in my opinion, an impolitic innovation. The interests

of India, I think, require that at least half the seats
on the bench of the new Court shall be secured by
law to the Civil Service.
By the scheme of the new Court, it is not pro
- posed to secure by any provision of law any seats on
its bench to English lawyers, any more than to civil
servants. This I regard as another fault. I think
that the judges to be appointed by the Crown ought
to be required by law to have the same qualiﬁcations,
which the existing law makes requisite for an ap

unasion, October 30, 1854.
"' “ Such Court shall consist of not less
than eightjudges, of whom three shall
be appointed by the Crown, and the
remainder by the Gmernor General in
Council. The persons so to be ap
pointed shall he selected from barristers
of England and Ireland of notless than
ﬁve years standing, or from persons in
the service of the Government, or of
the East India Company, whether
covenanted or not, of ten years stand

ing, or from vakeels of ten years
standing, or from advocates who shall
have practised at the bar in the
Supreme or High Courts in India for

pointment to a judgcship of the Supreme Court,

not less than ten years, or from persons

namely the being a barrister of ﬁve years standing.

who shall have acted in more than one
of these capacities for periods amount
ing together to not less than ten years;
and that one of such judges shall be

It seems, however, in a high degree probable that,
though the law may not be so framed as to require

it, the legal profession will still hold all the judge ' appointed ChiefJusticc by the Crown."
ships in the patronage of the Crown. This indeed
is avowedly intended and expected by us all. That “ Mr. Macleod dissentient.”
profession, therefore, it is pretty certain, will not

actually lose any judgeship by the change ; while on the other hand it may, and in all
probability will gain some of those judgeships, the patronage of which is vested in the local
government.

By Sir Charles Wood's letter of the 30th November 1853, our attention was directed to
the object of amalgamating the Supreme and Sudder Courts, a measure which he states to
have been already announced to Parliament. I must own that it does not appear to me
that the proposed new Court can quite correctly be said to be formed by amalgamating the

two existing Courts.

These are a Court of English lawyers and a Court of civil servants.

In the proposed new Court, the former ingredient of the amalgam which was contemplated
is practically preserved, not only without any real risk of diminution, but with a pretty
sure prospect of increase. As to the other ingredient (if I may so term it), I do not
indeed apprehend that it will be wholly thrown out for a good many years to come ; and I

consider as morally certain that it will not be so dealt with at ﬁrst.

From the ﬁrst,

however, it is avowedly intended that it shall be diminished by placing at least one person,
neither barrister nor civil servant, on the bench. There will be no ground for reckonin

any particular number of seats as sure to be always ﬁlled by civil servants.

And though

we may reasonably expect that for a considerable period of time to come there will still
be civil servants on the bench, yet it seems likely that before long the English lawyers on

it will not only outnumber the civil servants, but constitute a majority of the whole Court.
To enact a law under the operation of which this might easily happen would I think be
impolitic, even if it were a law not likely to do harm in any other way than by leading to

that result. But the proposed provision of law now the subject of particular consideration,
namely, the clause determining who shall be eligible to seats on the bench of the High
Court, is likely to do inﬁnite harm in other ways.
-
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To make any approach to a just view of this grave matter, really a political question of
the most extensive bearings, and of vital importance, it is necessary to consider what is the

nature and condition of the British Empire in or rather over India.

That empire is, and

as long as it endures must continue to be, a domination of race over race, of a single

European race over a number of Asiatic races.

But it is nevertheless a blessing to the

people of India. It is almost entirely free from the evils which in ordinary cases the
political ascendancy of race over race infers. Under it India is governed wisely, strongly,
justly, and mildly, to a degree far beyond what would otherwise be possible; and to the
mass of the people of any country it matters little who are its rulers, or what is the
form of its government, except in as far as whether it is governed with wisdom, power,
justice, and mildness, may depend on those circumstances.
The men who govern India are not a portion of the people of India. This circumstance,
which at first sight may seem calculated to aggravate the evils commonly attendant on the

rule of race over race, really removes them by setting the rulers free from the partial
interests and passions by which they would otherwise of necessity be swayed. At the
same time, to the unspeakable advantage of India, her rulers are of a race conspicuously

gifted by nature with the qualities which ﬁt men for the conduct of public affairs, and of a
nation which is in the foremost rank of the most highly civilized and most enlightened
nations upon earth. They are men, too, from the Governor General down to the youngest
member of the Civil Service, sent from that so far advanced nation for the express purpose
of conducting the government of India. This circumstance is of immense importance.
No rulers, however, could ever be safely vested with absolute and irresponsible power; there
can be no good government unless the men who conduct public affairs are subject to some
eﬂ'eetive control. Inferior functionaries are of course everywhere controlled by their
superiors; but the highest authorities, governments themselves, require control.
In

England this control is exercised over the government of the country by its Parliament
and by public opinion. In India the necessary control over the local government neither
is nor can be supplied in the same way. But the British Government in India has it in a
different way. It is controlled ordinarily and continuously by special superintending
authorities in England, and occasionally by the Parliament, and even by the public of this
countr
.
Theyvoiee

of the press in India, and of what is called the public there, is only the voice of

Europeans, of descendants of Europeans for the most part of mixed blood, and of half
Angliﬁed Hindoos, who imitate Englishmen, generally with indifferent success, and especially

aﬁ‘ect English ways of thinking and talking; who are in number as nothing in comparison

with the population ; and who, though deserving of a full share of reasonable consideration
on our part, are not, it is well known, held in much esteem by any considerable portion of
the people of India.

That voice, however, such as it is, has some force, and is capable

of working for good or for evil.

It has done both; but I believe that on a fair balance its

operation would be found to have been on the whole rather beneﬁcial than hurtful.

It is

a. power which a wise statesman, I think, would not crush. Yet he certainly would feel it
his duty to watch it, and to take care that it did not overstep its proper bounds, within
which it may be useful, and beyond them can only be mischievous and dangerous.

limits I believe to be narrow.

Those

The interests of the public in India, as understood by

themselves, and the feelings and aspirations of that public, are far from being coincident or
even much in accordance with the interests and wishes of the people. A representative
government in India, representative as it necessarily must be of the kind of public which exists

there, not of the people, would be a tyranny. If the public had in any way a complete control
over the government, and it were possible that the” government should still maintain
itself, India would be subjected to an iron rule, of the nature of an unmitigated domination
of race over race ; and it is impossible that the government should become practically
responsible to the Indian public in any considerable degree without becoming proportionally

tyrannical and oppressive.

As the only possible good government for India is a British

gpvernment so the only possible salutary control over that government is control from
1:Igreturn
land. to the proposed scheme for a new High Court. That scheme holds out judge
ships in the gift of Indian Governors to the ambitious hopes not only of barristers, but of
other and far more extensive classes of men. Among the men, however, who are included

within the terms of the clause, when I consider who, not being English barristers, are likely
actually to beneﬁt by the eligibility it confers on them, it seems to me that really it is only
to members of the Calcutta public, and of the still smaller publics at Madras and Bombay,
that a road to high place is opened by this measure. Indeed when I look forward to what
will probably happen when this step shall have led to another, by which it seems strange
that it should not rather be preceded, and the same qualiﬁcation which is now pronounced

sufﬁcient for any seat on the bench of the highest Court shall be made to sufﬁce for all
lower judgeships and magistracies throughout the country, I am convinced that Europeans
not in the Civil Service, and descendants of Europeans, are the only classes on which
the advantage of an extended ﬁeld for their employment by the government will really

be conferred. It is by them that the civil servants will be elbowed out. The notion that
the native population will be beneﬁted is a delusion. The natives will not even be able
to keep hold of what they now have in possession.
It is, however, said that the main object of the clause is to admit a native to a seat on the

bench of the High Court.

Indeed, the mgst strenuous promoters of the measure have
Ig
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avOWed that this is all they desire.

It is merely to let a native in that they think it

necessary to construct so wide a portal. The merits of the measure. however, depend on
the consequences likely to ﬂow from it, not on the wishes of its framers or promoters.

Even supposing it certain that it would he of advantage to the general interests that there
should be a native Judge in the High Court, the price at which that advantage would be
purchased by this measure might be, and I am of opinion would be, inﬁnitely too high.
But what is the particular advantage expected to be gained by placing a native on the
bench of the High Court? Is it that the administration of justice by the Court will be
thereby improved? No; this does not appear to be expected. The only advantage, the

expectation of which I ﬁnd to be laid stress on, and to be supported by any even the least
show of reason, is that the measure will gratify the people, and tend to elevate their cha
racter.

I must, however, confess that in my humble opinion it will do neither.

The

native who will be selected for that place is likely to be such a one as the people do not
look on as one of themselves, a. half-Angliﬁed Hindoo member of the Calcutta public, or
perhaps a man to whom, in common parlance, the name of “native ” would never be

applied, a man of the class commonly called East Indians.

Practically the ﬁeld of choice

will be very narrow indeed—choice, I mean, of native for the ofﬁce—even if hast lndians

shall be counted as natives, much more if they shall not.

And supposing the best possible

selection to be made, I have no reason to think that the people will be gratiﬁedv Sup
posing even that a genuine native, considered one of themselves by the mass of the Hindoos,
and respected by them as much as they ever respect any of their countrymen, were to be
placed on the bench, I should not expect that the Hindoos generally would be pleased by
the appointment, or regard it as a boon; and as for the Mahomedans, I have no doubt that
they would very decidedly dislike it. What, indeed, I should rather expect of the people

at large, when they not only heard of a particular appointment under the new law, but
learned something of the purport and reach of that new law itself as contained in the pro
posed clause, is that they would be astonished and alarmed at the measure; that they
would disturb themselves with anxious conjectures about the covert design of it, and listen
with credulity to mischievous rumours set aﬂoat on so tempting an occasion by persons
disaffected to our rule ; that they would, any rate, see in it fresh evidence of that harassing

and perplexing addiction to change which has justly been pronounced to be the worst vice
See Minute by Sir of our government ; and that they would not think it calculated to make the administration
Thomas Munro,
of justice purer, more intelligent, or more effective, but rather to produce exactly the
31st Dec. 1824.
opposite effects. That in thinking so they would be in the right, I have myself no doubt.
par. 36.
I am convinced that the operation of the proposed legislative measure on the administration
of justice would, on the whole, be exceedingly pernicious. What direct and immediate

effect the services of a well-selected native on the bench of the High Court might produce
on the administration of justice by that Court, viewed exclusively of all other considera
tions, is a different question, and one on which I would not offer so strong an opinion. I
observe, however, that Mr. Halliday, whose authority is so much relied on as decisive in
See Mr. Cameron’s favour of having a native Judge in the highest Court of Justice, is of opinion that even
minute, dated
in the Sudder Court—a Court, be it remembered, of civil servants unaided even by a single
16th August 1854-. English lawyer—if the best selected native were placed on the bench, there would not be
reason to “ expect that any particular good would be done by the man himselfin the Sudder
Court beyond what is now done without him.” Now, I cannot presume to think that there
First Report of
Lords’ Committee,
1852-3. Q. 3,325.

will be that need of a native’s aid in the new High Court which Mr. Halliday thinks there
is not even in the existing Sudder Court. At the same time I will own that, even if I
thought differently, if I thought that some slight advantage in the administration of justice
might be derived from the services of a native on the bench of the High Court, I should
not be convinced that, all things considered, it would be for the good of the public service
to open any road to that bench other than those by which, according to law, men now

arrive at seats on the benches of the Supreme Court and the Sudder Court.

Nor should I

be the less clearly of opinion that the proposed clause ought to be rejected, for many
reasons, one of which is this: If it shall be carried into execution, we shall have made our

judicial system preposteroust anomalous, in respect of the legal constitution of the several
orders of judicatories. It will be impossible to maintain it in that state without giving rise
to discontent, apparently just, constantly on the increase, and fruitful of complaints which
cannot be satisfactorily answered. it will be impossible to remove the anomaly by re
ceding, without causing disappointment and incurring disgrace. It will be impossible to

remove it by advancing, without making our judicial establishments a. scandal and a scourge,
and endangering the whole fabric of that administrative system to which, with all its
faults, whatever they may be, India owes the inestimable blessing of being better governed
than ever she was before, and England the vast advantages which accrue to her, in respect

of wealth and renown and pre-eminence among nations, from the prosperity of the greatest

and most splendid of her SOVereign’s outlying empires.
The people of India, while they have felt the evil, now likely we hope to be soon com
pletely remedied, of the dilatory and expensive procedure of our Courts, have always
regarded our administration of justice as giving them one great advantage. It is this,
that they have invariably enjoyed, at least in the appellate judicatories, the beneﬁt of the
integrity and intelligence of the gentlemen sent from England to rule over them. Now

let us see what, under our proposed law of procedure, will as to this point be the imme
diate and direct result if a native be placed on the bench of the High Court. His main
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business of course will be to bear a part in the trying of appeals in civil suits from the

10Wer tribunals in the provinces.

This of itself will be a direct impairment of what the

natives, it has just been stated, prize as so great an advantage.

without looking more closely into the matter.

APPENDIX D.
No. 1.

So much is evident

But let us look into it a little further, as

suming that the proposed rules for the trial of appeals shall be adopted. One of those
rules is this! “ The Courts of appellate jurisdiction shall be constituted by at least two P. 5.

“ Judges of the High Court, of whom one shall be of those appointed by the Crown, pro

Sect. XIV.

“ vided that it shall be lawful for the Chief Justice, if he thinks ﬁt, to direct that in any

“ particular case the Court of Appeal shall consist of three or more Judges.” It neces
sarin follows that in all ordinary cases in which the native Judge is employed, he will be
one of two Judges constituting the appellate Court, and the other will always be an
English lawyer, never a civil servant.

The cases coming before the appellate Court in

which the native sits it may be presumed will seldom be appeals from the decisions passed
by the Zillah Judge. When they are such appeals, however, the respect of the people of
India for the British GOvernment will not be increased by seeing a native,—such a native
too as the one on the bench must be, with whatever care he may have been selected,——act
directly and conspicuously as one of the ofﬁcial superiors of so great a British ofﬁcer as the
Judge and Sessions Judge of a Zillah. Nor will the matter be mended by their learning

that a civil servant Judge of the High Court, however eminent he may be among civil
servants, is not a trusted enough High Court Judge to constitute in conjunction with the
native, or even with another civil servant, High Court Judge, a Court for hearing appeals.
But suppose that the case is one of the kind which may undoubtedly beexpected to be the
most common, an appeal from a decision of a native holding the oﬂice of Sudder Ameen,
or of Moonsitt. And suppose that the two Judges of the appellate Court differ in opinion,

one of them, and let us suppose him to be Sir Lawrence Peel, thinking that the decision
of the Lower Court ought to be reversed, and the other, the native Judge of the High
Court holding that it ought to be afﬁrmed. According to the law recommended by this
Commission, the native on the bench of the High Court supporting the decision of the native
below will carry it against Sir Lawrence, and ﬁnally decide the case. Any comment on

this would surely be superﬂuous.
It may be said that the difference of opinion which I have supposed to show itself would
not be likely to arise, or that if it arose it would not endure till the time of passing judg

ment; that the native would either implicitly follow Sir Lawrence Peel’s opinion from the
ﬁrst, or have the modesty and good sense to conform his own to it in the end.

Very

likely he might; though it would much depend on the nature and disposition of the man ;
for even in India national character does not invariably show itself in the conduct of every
individual. But surely it is not to act in any such slavish way, never maintaining an
opinion of his own but always backing another Judge’s, that any man of any country
ought ever to be placed on the bench of any Court of Justice.
It should constantly be borne in mind that the proposed measure of opening unheard-of

roads to the bench, though at present in the form of one for Bengal only, is really designed
for all the Presidencies. If at any one of them it shall not be brought into operation it
will of course produce disappointment and discontent there, and probably not there only,
but elsewhere, through the natural sympathies of men who belong to the same class. The
way too in which the smaller number of the Judges in the High Courts of Madras and
Bombay must necessarily modify the working of the measure is a thing worthy of grave

consideration.
I have observed that if the highest judicial situations are to be thrown open as is pro
posed, consistency will forbid that the existing privileges of the regular Civil Service
should be upheld with respect to appointment to any inferior judgeship or magistracy.
Thus, as regards this great department of the public business, there will no longer be a

close Civil Service. Nor does it seem likely that the change will stop here. Why should
it? There is more to be said for, and hardly more to be said against, making it in the
revenue department than in the judicial, even now when it has not yet been made in either.
It would seem, it is true, from a quotation which has been laid before us from evidence
given by a distinguished member of the Civil Service, whom I have already had occasion
to mention, Mr. Halliday, that the contrary opinion was entertained by him. It would
seem that he not only thought it would be advisable to place a native on the bench of the
highest Court of Justice, but thought there was not so much reason for giving any other
very high ofﬁce to a native. Situated as I am, and thinking as I do, I should not be jus
tiﬁed in withholding the observation, though I cannot make it but with reluctance, that
when the whole of that eminent man’s evidence is read and well considered, if I am not

greatly mistaken, it will be found to contain within itself enough to prevent even his high
name from giving weight to the opinion which he has expressed on the particular question
of the expediency of placing a native on the bench of the highest Court. In the general
effect, his testimony, I think, confutes his advice on this point.

I must remark, too, what

I indeed think very remarkable, that, in the very passage which has been quoted, he lays
particular stress upon a proposition which he advances as an undoubted fact, but which

really is utterly untenable. “It is,” he says, “ in the administration of justice that the
“ natives have longest and most effectually served us.” The real fact, however, is that of
all important parts of the business of Government, the administration of justice, under

standing by these words what is evidently meant, the exercise of judicial functions, is the
one in which we were latest in beginning to employ the natives,—I, of course, speak of
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employment on any considerable scale,—-and in which consequently they have served us
for the shortest time.

That they have, on the whole, done good service as lower judicial

functionaries, when they have been well watched over and superintended by gentlemen of
the Civil Service, I believe to be true. Before they were tried I expected that they
would do so; and I now rejoice at this success. But the natives have served us not only
longer but at least as effectually in other departments. Not to speak of the police, or of

diplomacy, or of the various public departments and ofﬁces at the several seats of Govern
ment, or of the civil departments connected with the army, I would request any person

who has at all made the affairs of India his study, to compare, in this respect, the judicial
department with that vast portion of our system of rule, which, in ofﬁcial language, is
called the revenue department, but which really embraces very much more of the business

of government than it might be understood to do from that designation.

In this depart

ment natives, acting under superintendence, of course, as in the other, have from the ﬁrst

been extensively employed, and of necessity been entrusted with large powers. They have
here, in fact, under superintendence, done everything for us in the execution, and not a
little in the formation, of our plans. It could not have been otherwise. We could not
have stirred a step without employing them largely, and putting considerable power into
their hands. But when we ﬁrst framed a judicial system we tried to do the whole judicial
business of the country ourselves ; and until a time which has not yet become distant we

persevered in that attempt.

Reﬂecting on all these facts, I cannot ﬁnd any ground for

concluding that it would be more advisable to place natives on the benches of our High

Courts than to make them members of our Boards of Revenue.

Either step, in my

humble opinion, would be a political error; but the former seems, in some respects, even

more objectionable than the latter.

I must say a few words more on Mr. Halliday’s evidence, that I may secure what I

Q. 3,325,
8,367, 3,368.

have said from risk of leading to an erroneous inference, which I think would do him
injustice, at the same time that it would prejudice my own views by making the authority
of his opinion appear more opposed to them than it really is. I have spoken of him as
beingin favour of placing a native on the bench of the highest Court. The ground which
I have for doing so is this : He has expressed a wish to see a native made a Judge of the
Sudder Court. He has also proposed that the Supreme Court should be abolshed, and
the whole of its jurisdiction be transferred to the Sudder Court, one, and only one, English
lawyer being at the same time placed on the Sudder Court’s Bench. Thus the new High
Court contemplated by Mr. Halliday would consist of _one English lawyer at the head of
the bench, then some seven or eight civil servants, and lastly a native.

Now what I am

particularly desirous of drawing attention to is, that though he has said he would like to

see a native Judge in a Court so constituted, it is not to be'concluded that he would
approve of the constitution now proposed for a new High Court. I venture to go farther,
and to say that from the tenor of his evidence, as well as from his experience in public
affairs, and his knowledge of India, I should think it. like] y that he would be as adverse to
that measure as I am.
Even if, when each department is looked at separately, there seemed stronger objections

to breaking down the close Civil Service in the revenue department than in the judicial,
still after having abolished it as respects the latter it would be impossible to maintain it as
respects the former.

The state of India, and the relations which there subsist between

those two great departments of civil government, are such that a close service in possession
of the revenue offices could not be efﬁcient, could not do what needs to be done for the

Government and for the people by the holders of those ofﬁces, when the judicial power
was in the hands of a set of men antagonistic to that privileged body, and naturall
desirous of driving it from that part of the ﬁeld of public employment which it sti
oceu ied.

Miiy I here be permitted to advert to the peculiar character of the Indian Civil Service,
as it has hitherto existed I mean, not as it will be when the new plan of recruiting it has

wrought the entire change which, if persisted in, it must produce in the character of the
body, a topic on which I will not in this place presume to say a word. The civil servants
are sent to India young, more of them I believe in their twentieth year than in any other.
Formerly many of them went out still younger ; and the keeping them all in this country
till that age at least, though it may be on the whole a beneﬁcial change, is not without its

disadvantages. They have continued, however, to go out so young that but few of them
carry with them rooted tastes and habits tending to unﬁt them for taking cheerftu and
heartily to their duties, and to the kind of life which the public good requires that they
should lead.

Generally, their ﬁrst public employment is in the revenue department; and

here in doing their proper duties they acquire knowledge, experience, skill, and habits of
business, which could not be generally imparted to them in any other way.

With these

things, too, the young civil servant gets other things still more valuable, and still more
difﬁcult to be obtained elsewhere, or by different means, just and kindly views of the

people’s character, a heartfelt interest in their welfare, and the habit of regarding them as
the children of the Government,—a view of their relation to it which, how different soever

the case may be in England, is the true fundamental principle of all really beneﬁcent rule
in India. This view is most advantageously blended in his mind with his sense of his own
relation to the Government, not merely as the holder of a place under it, but much more

as a member of a privileged body formed and set apart expressly for the purpose of sup

plying men to ﬁll the highest civil ofﬁces in all departments as well at the capitals as in
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the provinces. He feels that a paternal charge is committed to him, that he is dedicated to
the honourable work of taking care of the children of the state, and promoting their welfare.
If he is not incapable of generous emotion, he cannot but feel himself strongly impelled to
devote all his energies to that noble object, and make the pursuit of it the chief business of

his life. He thus receives a most important training, not less for judicial employment than
for advancement in the line in which his service is begun. In Courts of Justice such views

and feelings never were and never can be acquired. In all countries it is with the worst
classes of the population, and with the worst parts of the characters of individuals, that
judicial ofﬁcers have most to do. This tends to make them apt to think rather too harshly
than too favourably of the general character of the people.

It does so in India more than

in other countries, from a cause much to be regretted, but which can be accounted for

without supposing any peculiar depravity of nature in the people, the great prevalence of
forgery and perjury, offences which, for obvious reasons, are particularly apt to stir up

anger, hatred, and disgust in the breasts of judicial officers.
To have the means of giving those officers that training in the revenue department which
is so needful is one of the advantages resulting from the institution of a close Civil Service

which supplies men to ﬁll offices in both departments.

But it is not only at that. early

stage in their career when the training in question has just been ﬁnished, but also at later
periods, nor is it only from the revenue to the judicial department, but also sometimes from

the judicial to the revenue, that removals of public servants between those departments can
be made with beneﬁt to the public interests. I will be so bold as to avow an opinion,
opposed I know to strong and prevalent prejudices, and to a great deal of authority for
which I have the sincerest respect. I think it would be bad policy to take a portion of

the Civil Service, and form it at any time into a sort of separate profession, a Judicial
Service. I am against all approach to such a measure. Every man appointed to any office
may of course be regarded as belonging to the department to which that ofﬁce belongs as
long as he holds it. But civil servants ought not, in any stricter sense, to be assigned to the
judicial or to any other particular branch of the service.
The ofﬁces of Collector and Magistrate are very generally combined; and whatever may

be a competent knowledge of law for a Zillah Judge, less can hardly be sufﬁcient for a
Collector and Magistrate. Even a Collector who is not also the Magistrate of his district
has need of about as much, for the right performance of the proper duties of his office. The
amount of that competent knowledge of law is not so vast as to make the acquisition of it
an excessively arduous task.

We may, indeed, hope that the day is not very distant when

the labour of learning all the law which even a Judge of the High Court has need of
will be moderate. A Penal Code and Codes of Procedure, both criminal and civil,
each of the three forming only a small volume, have been prepared, and are likely soon to

be enacted.

In those three small volumes will then be comprised, as regards those several

branches of law, the whole law of India.

A laz- Zoci, as to civil rights and obligations, has

been planned by the Law Commission which sat in India.
such a law seems the next great legislative work to be done.

The preparing and enacting of
When this has been accom

plished, it seems to me that no further legislation of the same description, I mean by
codiﬁcation, will be necessary. I anticipate that the lea: loci will be found applicable and
acceptable, not only to all classes of men other than Hindoos and Mahomedans, but,
with respect to a vast majority of their civil suits, to Hindoos and Mahomcdans as well as

the rest.

I conceive that almost the only cases in which it will not apply are suits in which

Hindoos or Mahomedans are parties, and which relate to inheritance or succession, or to

points dependent on rules of religion or on customs of caste.

On 'such matters gene

rally, the wisest course, I think, for our Government is to abstain from legislating.
Here I would leave the Judges to get the law from reported decisions, common books on
law, and such other sources of information as are now open to them. It is in a considerable
degree variable and ﬂexible. To fix and stiffen it by legislation might do more harm by
preventing silent and gradual improvement, than good by promoting uniformity of decision,
The suits in which it will be necessary to resort to this kind of law form, I believe, but a

small class. The laws relating to matters c0nnected with the public revenue will be found
in the Regulation Codes of the several Presidencies and the Acts of the Legislative
Government of India. The administration of them generally belongs to the revenue
department of the service. Such knowledge of them as is of practical utility in the Courts
of Justice can be acquired without difﬁculty; and civil servants, when appointed to be
Judges, may be expected to bring it with them to the bench, together with much other know

ledge useful in applying it. In regard to these matters, I have more fear of evil than hope
of good from what are called the principles of uniformity and centralization, and would

deprecate codification or sweeping legislation in any shape; for I think that by such means
the progress of improvement would be more likely to be arrested or impeded than to be
promoted. I do not know that even the High Court, except in the exercise of its Admiralty
jurisdiction, will have need of any law besides those of which I have now spoken. Law
for it in such matters as now belong to the Ecclesiastical side of the Supreme Court will, I
presume, be comprised in the lea-i loci. If I am correct, or nearly correct, in these antici
pations, the laws of India will probably soon be in such a state that every civil servant
may be required and expected to make himself fully competent, so far as depends
on knowledge of them, to perform the duties of the Judge of a Zillah. Of course,

all will not have minds gifted with that happy combination of acuteness and subtilty
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with strong common sense which makes a man capable of becoming a great Judge.
But the service, unless it shall be damaged by new measures, instead of being,
as I think it might be, much improved, may be expected always to supply a few

men not unworthy of sitting on the bench of the High Court, along with the bar
risters appointed to it by the Crown. That the good administration of justice would be
promoted by placing on that bench any man not belonging to either of those two professions
I see no reason to think.

That such a measure, though not calculated to improve the

administration of justice, is advisable on political considerations appears to me to be an
error. That, as has been argued, it ought to be adopted on the ground that to reject it
would be unjust and ungenerous is a fallacy. The question is purely one of policy. It is,
what is best for India? Neither justice nor generosity, nor anything else, can possibly
ever make it right, that for the sake of any particular person or class of persons the consti
tution of the High Court shall be made different from what it is best for India that it should
be. Our duty is plain: it is to examine impartially into that question, seeking nothing
but truth and shunning nothing but error, and when we have arrived at a conclusion then
honestly to state it, whatever it may be, whether it be such that we are sure of having the
fortune, (I could never consider it good fortune,) of receiving the undeserved praise of
superiority in justice and generosity to those whose opinion is opposed to ours, or such as

we know will expose us to be undeservedly reproached as unjust and ungenerous.
The notion that the employment of natives of India in high situations is necessary to
the content and wellbeing of the people of that country, is derived in a great measure
from a source of error belonging to that class to which Bacon gives the name of idola specus.
They who take up that opinion are for the most part men engaged in public life. To them
public employment is the means of living in comfort and respectability, and of acquiring
independence ; and the hope of rising in the public service is the most cheering support of
their spirit and incentive of their activity. They feel that in their own case it would be a

miserable thing to be excluded from it, or to be precluded from rising in it to great heights.
They are hence apt to conceive that a people, whatever be its character and condition,
must be miserable, if the door of advancement to the highest oﬂices is not open to the
individuals who compose it. There cannot, however, be a greater mistake. It is essential
to the wellbeing of the people of India that they should be well governed.
If they have
this blessing, it matters little to them whether individuals born and bred in their own land
are or are not employed in high public situations. And it is on our part inconsistent alike

with prudence and with enlightened benevolence to inculcate among them the pernicious
conceit, that they should look to employment in government ofﬁces as the chief means of
elevating them as a people, and the only great ﬁeld for the talents, industr , and ambition
of individuals.

The change recommended by the advocates for employing natives largely,

in situations now held by European civil servants, would not give India better government,
but worse. It would not be good either for India or for England ; but the greatest
suﬂ'erers by it would be the people of India.

The continuance of the British rule in India is essential to the prosperity of that vast
country and the wellbeing of its inhabitants. But the continuance of that rule requires, I
might indeed correctly say implies, that Englishmen shall continue to hold the principal
places in the administration of public aﬁ‘airs in that country, if not to the entire exclusion
of the natives, certainly at least in a great and far outweighing proportion. \Vithout such
preponderance our government can have no stability, our hold of India no strength.
lam of opinion that, consistently with sound and safe policy, we cannot conﬁne the
share of the administration conﬁded exclusively to Englishmen within much narrower limits
than those which are to be found in the existing arrangements. But suppose that we can,
still, whatever may be the necessary amount of that share. surely by far the best possible

way of securing it for Englishmen is by that close Civil Service which for other reasons is
so necessary. By that means the object is attained without any violation either of the
letter or the spirit of the 87th clause of the Act of William IV. cap. 85., whereby it is
enacted that no native of the territories under the Government of the East India Company,
“ nor any natural born subject of His Majesty resident therein, shall by reason only of his
“ religion, place of birth, descent, colour, or any of them, be disabled from holding any

“ place, oﬁice, or employment under the said company.”

The existing arrangements are

in strict conformity with this provision : natives of India are not excluded, as such, from any

place or office. They cannot, it is true, without being members of the Civil Service be
lawfully appointed to situations which the law forbids to be iven to any persons but civil
servants.—seats for example on the benches of the Sudder Courts,—just as they cannot,
without being barristers, be lawfully appointed to ﬁll seats on the benches of the Supreme
Courts. But it is grossly incorrect to represent this as at variance with the spirit of the
provision above quoted.

That provision it is perfectly plain neither does nor was intended

to do anything for natives of India but what it equally does and was intended to do for
all other natural-horn subjects of the British Crown resident in India.

The Act too which

contains the provision distinctly maintains the Civil Service, with its privileges.

It thus

precludes all persons from obtaining any of the oﬁices appropriated to that body without
having ﬁrst become members of it. This may justly be considered as in effect nearly
tantamount to shutting natives out from those ofﬁces.
Persons, however, of mixed

European and Asiatic blood, and born in India, have found their way into the Civil
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Service; and it is by no means impossible that natives of unmixed Asiatic hlood should

obtain admission into that body, and so attain to high stations otherwise inaccessible. And
yet the securing of the possession by Englishmen of those places which are appropriated to

the close service is effected in a degree so nearly approaching to completeness as to be
sufﬁcient.
With respect to the legal eligibility to ofﬁce of men not in the regular service, whether
natives or others, with the exception of Judges appointed by the Crown, it is best that it

should generally be determined, as at present, in such a manner that there is a line above
which the oﬁices are ﬁlled by members of the regular service only.
I have been discussing the subject of the employment of natives as if it were really the

great question before us.

But I must call attention to the fact that it is -but a part, and,

important as it is, by no means the most important part of that question. A particular
view of it has been made the basis of an argument, which I think would be unsound even
if that view were correct, for the great innovation in policy which is proposed. At the
same time I think that view very incorrect, and have considered it my duty to endeavour to
show that it is so. It will have been seen that in my opinion, if the particular extension
of the employment of natives which is contemplated should be eﬁ'ected, it would not be

beneﬁcial to the public service or to the people of India.

But supposing the proposed

measure to be carried, the consequences, I am convinced, instead of answering the expec
tations of its advocates, would be adverse to the employment of natives.

When the barrier

which fences off men not of the close Civil Service from the ofﬁces appropriated to that

body was broken down, natives would have no chance of success in the struggle for the
places thrown open. They would have no chance even of keeping what they now have.
t is by the present system, and especially by the instrumentality ot' the Civil Service, that
they are protected, cherished, favoured (as it is right they should be), and maintained in

possession of amultitude of public ofﬁces, suitable and precious to them, and of no small
dignity in their estimation. That protection removed, the energy of the Anglo-Saxon race
would triumph over them and trample them under foot, leaving to them nothing that was

worth taking from them.

That would be the general result; and if it were qualiﬁed, as

perhaps it would be, by giving natives a very small number of higher places than any now
held by them, this would be no compensation for depriving them of great numbers of places

more suitable to them, and subjecting the whole people to a large and rough set in the room
of a small and mild set of foreign holders of oﬁice.

-

I believe that very erroneous notions prevail as to the extent to which natives are now
employed in the public service, and the value of their ofﬁces to them. I beg to solicit
attention to this point.

In Appendix No. 3, to the Report of the Commons Committee on India Affairs, of 1852,
at page 343, I ﬁnd the following statement of “ Natives of India employed in the Civil

“ Administration of British India in 1849,” and of their salaries, converted into English
money, at two shillings per Company’s rupee :—
1
8
12
68
69
58
277
1,173

at £1,560 a year.
at 840 to £960 a year.
at 720 to 840
,,
at 600 to 720
,,
at 480 to 600
,,
at 360 to 480
,,
at 240 to 360
,,
at 120 to 240
,,

1,147 at

24 to 120

,,

This statement is dated East India House, May 17, 1852, and is signed by
Mr. E. Thornton and by Sir James C. Melvill. No persons, either of pure European descent,
or of mixed European and Asiatic blood, are included in it. I believe that, even without

thinking of the different value of money in India and in England, most men in this
country would consider the statement as showing that natives of India are more numerously
employed, and on the whole better paid for their services in the civil administration of
British India than is commonly supposed.

But to arrive at anything like a correct view

of the matter, it is necessary to make an allowance for that difference, for it is very
great. How much English money may fairly be considered as of the same value to an
Englishman, living in England, as a rupee to a native in India, is a question which has
often been considered by persons competent to form a judgment on it. The highest value

set in this way on a rupee that 1 know of is one pound sterling; and this estimate was
made by a great authority in questions of this kind. The lowest valuation I have met with
or heard of makes the rupee to the native of India what ten shillings are to an Englishman
in England. I considered the question myself with some attention when I was in India.
I thought the highest estimate too high. I believe it was the only one I had at that time
met with. Twelve shillings was the sum which I would have ventured to name as what I
thought might fairly be reckoned equivalent to the rupee. I have seen no reason since to
change my opinion. But I must own that it is not a conﬁdent opinion. The question
does not admit of accurate solution. However, to be pretty certain of not being above the
mark, I suppose ten shillings to be the equivalent. and accordingly multiply the sums in

the table by ﬁve to ﬁnd the salaries which to Englishmen in England would be as good
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as those received in India by natives of that country.

The table, thus modiﬁed, is as

follows:—
1

8
12
68
69
58
277
1,173

at £7,800 a year.

at
at
at
at
at
at
at

1,147 at

4,200 to £4,800 a year.
3,600 to 4,200
,,
3,000 to 3,600
,,
2,400 to 3,000
,,
1,800 to 2,400
,,
1,200 to 1,800
,,
600 to 1,200
,,

120 to

600

,,

The salaries received are at least as good as the above would be to Englishmen in

England.

This is certainly true in regard to a vast majority of cases, though possibly there

may be a small number of exceptions.
~
A fair comparison of the salaries paid to natives, and the salaries paid to members of the
close Civil Service with reference to the value to the recipients, will present results still

more remarkable than those which we have just had before us.
Mr. George Campbell, in his book on the Government of India, observes that few men
would resign an ofﬁce of 1,000l. a year in England to get one of 3,0001. :1 year in India;
and that Englishmen ractising private professions make charges and proﬁts three times as

large in India as in ngland. On these and other grounds he concludes that we must
divide the salaries of ofﬁces held by Englishmen in India by three to ﬁnd the equivalent
salaries in England.

It seems to me that this estimate can hardly be very wide of the

mark. But let any person take the trouble of dividing by three the salary of even the
highest oﬁices under Government held by civil servants in India, and comparing the
quotient with the remuneration of natives as exhibited in the second of the two tables
above inserted, and he will ﬁnd the high functionary of the Civil Service to be really far
less highly paid, as regards the value of the salary to the recipient of it, than a great many

natives are.

The highest salary of any civil servant below the rank of a member of the

Executive Council is 5,000Z., one third of which is 1,666l.

And be it remembered that

the ofﬁces on that high salary are very few, and generally are obtained only by men of
distinguished merit, and after some twenty-ﬁve or thirty years of service.
Even if we reckon the salary in India half as valuable to an Englishman as the same
salary would be to him in England, the comparison will still show great superiority in the

remuneration of the higher classes of native oﬂicers.
Considering that ludia is not a politically independent country, but is, and for the good
of its people must be, subject to the etﬁcient, strong, thorough rule of this different and
distant country ; considering, too, that the period at which the state of things was what is

shown by the statement from the India House on which I have been remarking, is now six
years since. and that improvement in the arrangements connected with the employment
and remuneration of natives, we have reason to believe, has been and is going on, and that
We ourselves in this Commission venture to suggest an increase in the salaries of native

judicial oﬁicers ; it does appear to me that the facts of the case as now before us do not
afford us ground for considering the natives of India so illiberally and ungenerously treated
under the existing system, so trodden under foot and excluded from otl‘ice by a grasping
and engrossing close Civil Service, as to make it ﬁtting that this Commission should step
out of the line of the duty we have in hand, of amalgamating two existing Courts, and take
the opportunity of proposing for I the beneﬁt of the natives, to make, by a momentous
innovation on the political principles of that system, a new road to high place; which after

all will to be sure be open to natives, but will be equally open to other persons not in the
regular Civil Service, and is likely to be much more travelled by the other persons than by
the natives. As a further consideration adapted to moderate the excessive ardour of
generous impulses to take part in what is thought the great and good work of placing
natives of India in high public posts, I earnestly entreat my esteemed colleagues to reﬂect
on this truth,——-their admission of which I venture to anticipate,—that it would not be wise

to do at once all that ever can safely be done in that way, and so make it impossible for
the British Government at any future time to win the grace of granting any new advance
ment in ofﬁce to natives, without detriment or danger to the public interests. That grace

is not a valueless thing.

The consciousness of having got it gratiﬁes generous impulses,

and affords pleasure in other ways.

Of this I believe we all are fully sensible.

But

higher good can be gained from it. The possession of it by the British Government
of India—I include in the meaning of these words the authorities of Indian Government
in this country—is advantageous to the public interests. It ought to be produced in as
great quantity as sound policy permits, and no greater; and that Government ought to

have the whole of it.

Not a particle should be forestalled or wasted.

To the people of

India, it is true, the proposal now under discussion would, in my opinion, be detrimental
and unacceptable instead of being a thankfully accepted boon. But the supporters of that
measure think differently; and it is on their own view that I make this appeal to their
public spirit.
It will have been seen that, for the reasons which I have stated, I think that the proposed

recommendation will do much harm if it shall be adopted and acted on.

I also think that, if
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will be printed ; and will be read not only in England but in India. The recommendation
will cause excitement there. Its not being carried, immediately into execution will be a
grand grievance in the hands of the noisy and turbulent agitators of the press and public at

the capital towns.

It will help them to foster and make more and more serious the wild

and foolish notions which manifested themselves very lately in a monster meeting at Madras.

Deplorable consequences may follow. But I conﬁne myself to suggesting this topic. I
have no doubt that it will receive all due consideration. I will only observe on it further, that
it is unwise to run even the smallest risk of a very great evil, without necessity.

Nothing

could be more dangerous than for rulers to have the habit of doing so: it is sure to lead to
some terrible disaster.
In moulding a system of laws for India we ought to keep constantly in mind how im

portant it is that they shall be in harmony with durable institutions suitable to the condition
of that country and its population.

The regular Civil Service is an institution admirably

adapted to India, and the system of laws in preparation for India is in perfect harmony with
that institution. Yet in introducing that system of laws it is proposed to join to it a
measure which will in itself be a heavy blow and great discouragement to the Civil
Service, and which, through the operation of the new policy which it will inaugurate, seems

likely ere long to crumble that institution into dust.

I am afraid that the organization of

that perfectly unique polity, the British Power in India, and the way in which the working
of its several parts, through opinions, feelings, and habits, sustains the stupendous fabric,
are but little understood, too little for safety. The Civil Service is a most important part

of that polity : it is in India what the aristocracy has been said to be in this country, the
ballast of the vessel of the constitution: it is that and much more; and I ﬁrmly believe

that it is impossible to diminish its weight without danger to the empire.
Alike in the army and in all civil departments, the principle obtains that the members of

the regular service, the English gentlemen, ﬁll all the highest places.

Throughout both

services the natives are conﬁned to subordinate posts. This arrangement has always pre
vailed, and is looked on by the natives themselves as natural and right. There is not
among them a thought or a feeling against it. All native servants of Government, the civil
and the military equally, cousiderit as an essential part of that system of government, which

gives employment with at least subsistence to themselves, and security with a large share
of happiness to the country.

But once break through the rule, by placing natives high over

English gentlemen in the Civil Service, and can it be expected that the native soldiery will
rest content with their present position? If not, are we prepared to say that a similar
change should be made in the army? Remember, that the soldiery understand well our

division of power into civil and military, and that they look on the civil servants as in an
analogous position to that of their own European ofﬁcers.

Already, indeed, they see native

civil otiicers enjoying much higher pay than any native ofﬁcers of the army. But they
take no offence at this. They see the European civil servants also generally paid much
more highly than the European ofﬁcers of the army.

They know that the civil power is

.the supreme power in the State, and they view without jealousy or discontent the advantages
of the civil line of employment. They see that in it, as in the army, the highest natives
are under, or at least never over, the lowest Europeans of the regular service. All is con
sistent, systematic, in accordance with one set of fundamental principles. But make a signal

departure from those principles in any great department of the Civil Administration, and it
will, ere long, be difﬁcult to maintain them, and at the same time impossible, without great

peril, to depart from them in the army. Carry the new principles, however, still further
into effect, or wait till they carry themselves into pretty full effect, till the seed which has
been sown produce its fruit of an entirely open Civil Service, and there is no longer a close

body of civil servants corresponding to that close body of military servants, the British
ofﬁcers of the army ;—I will not venture to speak of the consequences, beyond saying that
I fear they will be awful.
.
The basis of our empire in India is the belief of the natives that we are superior to them
as men, especially in the qualities which give ascendancy in government and victory in war.
And it is a solid basis; for the belief is correct. There is not the least danger of shaking

it by enlightening the natives. The more light we impart to them, provided only it be true
light, the more clearly they will see that the superiority of our race is a fact. The more
clearly, too, they will perceive another truth, second only to that one in vital importance
to our and their interests,-—the beneﬁcence of our rule.

the ﬁrst, a natural fact.

This truth, however, is not like

The belief of it by the people is almost equally essential to the

permanence of our power; but it is conceivable that we should lose this support of our
Government by ceasing to be entitled to it. And it is quite possible to weaken to a dam
gerous degree even the belief of the people in our superiority to them as men, by taking
pains to show that we have no faith in it ourselves, and t0 inculcate on them an opposite
doctrine. I yield to no man in sincere and earnest desire for the good of the people of India,
and especially their intellectual, moral, and social improvement and elevation; but I

differ from some of my friends in this Commission as to the means by which those objects

can be effected.

It is my belief that they would not be promoted in thesmallest degree by

placing a native on the bench of the new High Court.

At the same time I have the ﬁrmest

conviction that it would not be advisable for the interests of India that Parliament should
empower the local Government to appoint to that bench any person who neither is a native

nor a member of the Civil Service.
Hh
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Supposing it deemed desirable that a native should be placed on the bench of the High
Court, and that innovation in regard to legal eligibility to such a Judgeship should for the
present be carried no farther, the only obstacle to following that course is the clause above
cited, the 87th of the Charter Act of 1853, which has most erroneously been considered to

be favourable to the employment of natives, while it really is directly the contrary.

The

only practical effects of it that I know of are these, that it deprived the natives of certain
oﬂices which they highly prized,—-I particularly allude to the oﬂices in the Presidency of
Madras, the holders of which were designated as “ Native Judges,” a name plainly indica
tive of contrariety in the institution of those offices to the law of the clause ; that it con

ﬁrmed and supported, both with legal and moral force, the claim of Europeans not in the
regular service, and of persons of mixed European and Asiatic blood, to contend on level

ground with natives as candidates for all appointments to which natives are by law eligible;
and that it now presents an obstacle, evidently found to be formidable, to opening a door
for the admission of natives to the bench of the highest Court, without making that door so

wide as to admit other persons, for whose admission the same arguments cannot be employed
as are urged for the admission of natives, and whom it may well be thought desirable to
leave under their present exclusion, even though it should be determined to make a new
portal in order that natives may be able to enter. But the obstacle, though formidable,
does not appear to be insuperable. Parliament enacted, I ﬁrmly believe with views favour

able to the employment of natives in the Public Service, the clause which is really so
adverse to that object; and Parliament can repeal that clause, or make exceptions from the

rule which it lays down.

If the Commission desire to admit natives, and have no desire to

admit others by a new road, I would humbly suggest for consideration the question,
whether it would not be best to take the straightforward course of recommending that Par~

liament should empower the local Government to place a native of India, of pure Asiatic
blood, on the bench of the High Court, though he have not the qualiﬁcation required by
law for such appointment in the case of any other person than such a native. For my own
part I should think that the measure, thus modiﬁed, was still very objectionable, but was
decidedly less so than in its present shape.

I would humbly suggest that the constitution of the new High Court at Calcutta, in
which the Supreme and Sudder Courts there are to be united, might be as follows :—
That the Court shall consist of Judges to be appointed by the Crown from among
English or Irish barristers or Scotch advocates of not less than ﬁve years standing, and of

Judges to be appointed by the Governor General in Council from among members of the
Bengal Civil Service of not less than ten years residence in India in the service.

That the number of the Judges appointed by the Crown shall not be less than three or
more than ﬁve; and that the number of the Judges appointed by the Governor General in

Council shall always be larger than the number appointed by the Crown, and shall be as
large as in his opinion the public service at any time requires.
That all persons who at the time of the union are Judges either of the Supreme Court

or of the Sudder Court shall then become Judges of the High Court, and that therein the
Judges of the Supreme Court shall be reckoned to be Judges appointed by the Crown, and
the Judges of the Sudder Court to be Judges appointed by the Governor General in
Council.

That the person who is Chief Justice of the Supreme Court at the time of the union
shall then become Chief Justice of the High Court.
That on any vacancy of the ofﬁce of Chief Justice the Crown shall have power to ﬁll it
up by appointing to that ofﬁce any barrister or advocate of not less than ﬁve years standing
not already a Judge of that Court, provided that by such appointment the number of Judges
appointed by the Crown shall not be made to exceed ﬁve, or by appointing to that ofﬁce
any Judge of the Court, whether appointed by the Crown or by the Governor General in
Council; and that if the Crown shall at any time confer the office of Chief Justice on a
Judge appointed by the Governor General in Council, such Chief Justice shall not be
counted as one of the Judges appointed by the Crown, but shall continue to be counted as
one of the Judges appointed by the Governor General in Council.
That on the union the Puisne Judges of the Supreme Court shall, in their order therein,

take rank in the High Court next after the Chief Justice, and after them the Judges of the
Sudder Court shall next take rank in their order; and that other persons on being appointed

Judges of the High Court, whether by the Crown or by the Governor General in Council,
shall rank therein in the order of the dates of their taking their seats on the bench thereof.

That the Judges of the High Court appointed by the Crown shall hold their ofﬁces during
the pleasure of the Crown, but it shall be competent to the Governor General in Council
to direct the suspension of any such Judge, or of the Chief Justice, whether he be one of

the Judges appointed by the Crown or not, until the pleasure of the Crown be known.
That the ofﬁce of Chief Justice shall in all cases be held during the pleasure of the
Crown, whether the person holding that oﬂice be one of the Judges appointed by the

Crown or one of the Judges appointed by the Governor General in Council; and that the
removal by the Crown of any person from the ofﬁce of Chief Justice shall be a complete
removal of that person from the bench of the Court.
That, with the exception of the Chief Justice when he is a Judge appointed by the

Governor General in Council, Judges appointed by the Governor General in Council shall
be liable to be removed from their oﬂices by the Governor General in Council, who shall,
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however, in this matter as generally, be subject to the orders of the Court of Directors of
the East India Company acting under the control and direction of the Board of Commis
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sioners for the Affairs of India.

The foregoing remarks having been written some weeks ago, were then printed and
The resolution which gave me

placed in the hands of the members of the Commission.

occasion to write them has since been abandoned unanimously or at least without a dis
sentient voice ; and in lieu of it the proposition tran

scribed in the margin has been carried by a majority

“ Such Court shall consist of not less

of four to three. By this proceeding the scheme which “ than eight Judges, of whom three shall
it was intended to recommend for the constitution “ be appointed by the Crown, and the re

of the High Court has been modiﬁed. But it does “ mainder by the Governor General in
not appear to me that the alterations which have “ Council; and one ofsuch Judges shall be
Chief Justice by the Crown.
been made in it are of much real importance. In “ appointed
“ The Judges to be appointed by the
a practical view it is still nearly or perhaps fully as “ Crown shall be selected from barristers
objectionable as it was. It is true that it does not “ of England, and Ireland, and from mem
now, as it did, confer legal qualiﬁcation for a seat on “ bers of the Faculty of Advocates in

the bench of the High Court upon every person, “ Scotland, of not less than ﬁve years
who, in ever so mean a capacity, has been for ten "' standing.

years “in the service of the Government, er of the

“ The Judges to be appointed by the

East India Company.” But what has been cor “Governor General in Council shall be
rected by this change appeared to me far less “selected from,_-—
“ 1st. Members of the Covenanted Civil
dangerous than strange. In discussing the measure “ Service
of ten years standing ; or,

I disregarded all grounds of objection to it, but the

“ 2d. Barristers of England and Ireland,

grave ill-consequences to which there seemed reason “ and members of the Faculty of Advo~

to apprehend that it might actually lead, and the “cates in Scotland, who shall have been
remarks which I offered on it, were consequently “ admitted as barristers and advocates of

such that, with but few and slight exceptions, they “ the Supreme Court or of the High Court
“in India for a period of not less than ﬁve
are equally applicable to it in its modiﬁed form.
Perhaps the most remarkable change which has “ years ; whether practising at the bar,
been made is that by which the three seats on the “ or being oﬁicers of the Court, or holding
“ oﬁice under the Government ; or,
bench of the High Court, the patronage of which is
“ 3d. Persons who have been in the

given to the Crown (the number of the Judges of “ uncovenanted Judicial Service of the
the Supreme Court, who are all barristers, being “ Government for a period of ten years ;
three) are to be secured by law to barristers, while
“ 4th. Persons who have been vakeols
it is not provided that even one seat on that bench
“ or,

shall be occupied by a Civil Servant. It should be “for a period of ten years ; or,
known that the modiﬁed scheme, as ﬁrst laid before

“ 5th. Persons who shall have acted in

the Commission, contained a provision to the effect “ the two last-mentioned capacities for
amounting together to not less
(not that all, as are all the Judges of the Sudder ““ periods
than ten years.
Court, but merely) that a majority of the Judges to

be appointed by the local Government should be
members of the Civil Service; and that this provision
the peculiar qualiﬁcations which civil servants may
be expected to bring to the bench, but as unduly
favouring the Civil Service, and was struck out.

Against

“ For the

Resolution.
was strenuously objected to, not as doing too little in
the way of securing to the Court the advantage of “ Sir J. Romilly.
“ Sir Edwd. Ryan.
“Mr. Cameron.
“ Mr. Lowe.

the Resolution.
Sir John Jervis.
Mr. Macleod.
Mr. Ellis.”

Members of that service, it is proposed, shall only
possess legal eligibility in common with four other classes of men.
four classes, barristers form one; and a member of that profession

who

Of those
has

not

remained a single week in the United Kingdom after having been admitted to the bar
of England, Ireland, or Scotland, may become legally qualiﬁed for the bench by merely
holding in India for ﬁve years any oﬁice whatever under the Government, without having
ever either practised in or been an ofﬁcer of the Court. Persons who have been vakeels
for ten years form another class. lVith the view of throwing light on the probable con
sequences of their eligibility, I beg leave to quote a sentence from the evidence of First Report,
Mr. Halliday:-—“ English barristers from the Calcutta Supreme Court are now largely Lords Committee,

“ practising in the Sudder Court, and bid fair to monopolize the practice there.” I appre 1852-53. Ques.
hend that for the moment Mr. Halliday overlooked the share of that practice which 3, 346.
English attorneys, acting as vakeels, had obtained. But if there is ground for the opinion
that Englishmen would have mono olized the practice in the Sudder Court, surely they

cannot fail to become possessed of it all in the High Court. After they have done so, I
do not see how any native can arrive at a Judgeship through the eligibility conferred on
vakeels.

It cannot, I conceive, be in contemplation that a vakeel should ever be taken

from the bar of one of the Courts in the provinces, and placed on the bench of the High

Court at the capital.

If any native, however, is to be very soon placed on the bench, I

should think it likely that he will be taken from the class of vakeels; though I cannot
help fearing that it will be difﬁcult to make such a selection that, putting aside objections

on the ground of impolicy, the appointment will not cause much dissatisfaction, especially
among the natives. ' Another class consists of persons who, not being members of the
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regular Civil Service, have held judicial oﬂiees under the Govéi-nment for ten years.
Lastly, a class is formed of persons who have acted in the two capacities of vakeel and

judicial ofﬁcer for periods amounting together to not less than ten years.
classes I refrain from offering any particular remark.

On these two

On the whole scheme I will offer

only one more observation, which is, that it seems to me very adverse to the maintenance of

such a Civil Service as Her Majesty’s Indian empire requires, very adverse also to the
employment of natives, and only favourable to the employment of Europeans not in the

regular Civil Service, and of the descendants of Europeans.
In accordance, as I believe, with the unanimous sense of the Commission, I think it

right to state the fact, that if Mr. Hawkins still had a vote he would have given it against

the scheme above remarked on, and the number of votes for and against would have been
equal. He would also have voted against the scheme remarked on in the ﬁrst part of this
p aper.
The rule cited in the ﬁrst part of this paper respecting Courts of appellate jurisdiction

to be constituted of Judges of the High Court has been expunged, and by a majority of
four to three, it has been resolved to recommend

the enactment of a rule by which the Chief Justice For "16
is empowered to determine from time to time “ what Resolution.

Against
the Resolution.

“ and how many Judges of the Court, whether Sir J_ Jervig

Sir J. Romilly.

“ with or without the Chief Justice, shall from Sir Ed, Ryan,

Mr. Macleod.

“ time to time constitute Courts of Appeal, and Mr. Cameron.
“ what and how many Judges, whether with or Mr- LOWE

Mr. Ellis.

‘ n without the Chief Justice, shall constitute Courts

“ of original jurisdiction.”
It seems to me unadvisable that this power, the right exercise of which will sometimes
depend on considerations of extreme difﬁculty and delicacy, should be placed by law wholly
in the hands of whoever may at any time ﬁll the oﬂiee of Chief Justice. I would rather
give the power to the collective body of Judges, and let the Chief Justice have a second
vote in case of their being equally divided. I am, however, inclined to think that in case

of disagreement among the Judges, whether they were equally divided or not, a right to
interfere and decide the matter, on an application from any of them, might with advantage

be reposed in the Governor General in Council.

Besides other reasons for such an

arrangement, it seems to me that it would be in harmony with the proposed provisions to
the effect that any of the Judges may be sent into the Mofussi] on special commission by
the Governor General in Council, to exercise either civil or criminal jurisdiction. Here

unquestionably the Government is invested with authority to determine occasionally how
Judges shall be employed.
J. M. MACLI-zon.
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MINUTE by the Loan CHIEF JUSTICE of the Common PLEAS and Mn. ELLIS.
After attentively reading the Minute in which Mr. M‘Leod sets forth his objections to
the scheme which has been proposed, by the majority of the Commissioners, for the

selection of the individuals who are to compose the High Court, and after attentively
listening to the arguments which have been urged in support of the scheme and in answer
to Mr. M‘Leod’s objections, we feel bound to refuse to concur in recommending the adoption
of the scheme.
If it were necessary for us to decide between the two conﬂicting opinions, we should do
so with much hesitation and diﬁidence. Where these Who are familiarly acquainted with

the institutions and feelings of the English and native inhabitants of India are unable to
agree in their views, it would be impossible for those who have no such acquaintance to
pronounce a judgment without the most painful doubt and anxiety. Still, if we felt that

this duty was imposed upon us by the Commission under which we are acting, we should
attempt to perform it, however inadequately.

But we do not understand that we are

called upon or expected to do so.
'
Whatever ought to be the decision upon the question between Mr. M‘Leod and those
who dissent from him, it seems clear to us that the question itself is political, not legal.
Both the objections to the change and the arguments in its favour rest, as we think, upon
considerations which it is not within our province to discuss. Suppose that in the year
1810 it had been determined, in this country, to effect a fusion of legal and equitable
jurisdiction, and that a commission had been appointed to report on the best way of
constituting a Court which should administer both law and equity, the commissioners
would surely not have been justiﬁed in entering into the question whether Roman Catho

lics, or persons who had not taken the Test Act, should be allowed to be Judges of such a
Court. That appears to us to be a case very analogous to the resent case. Our business
is to report on the best way of constituting a tribunal which s 11 unite the functions of
the Supreme Court to those of the Court of Sudder Adawlut; and we go beyond our
duty if we enter into the question whether the. rule which conﬁnes the higher civil situa
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ought or ought not to be maintained.

We agree, therefore, with Mr. M‘Leod in thinking that we ought to proceed on the

N0. 2.

supposition that the new Court will be composed of Judges who would have been qualiﬁed
to be appointed in the Courts for which it is to be substituted ; but we desire to explain

that we do not arrive at this conclusion by Mr. M‘Leod’s road.

Whether his objections

to what is proposed be ill or well founded we do not inquire ; for we think that we ought,

upon either supposition, to abstain from recommending the change.

The change, if it

ought to he made, ought, as it appears to us, to be made by those whose proper function

it is to consider the political questions involved in the determination.
JOHN Jnavrs.
T. F. ELLIs.
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MINUTE by MR. CAMERON.

The plan of Judicature and Procedure delineated in the Report seems to me so very
great an improvement upon the existing state of things in India, that I advert with much
reluctance to the many qualiﬁcations with which the assent expressed by my signature

must be understood.
But I stand in a position different from that of all my colleagues in this Commission,
because I have already announced ofﬁcially my deliberate opinion upon most of the impor~

tant questions respecting which recommendations are to be found in the Report.
Of the two sets of recommendations thus presented to the lndia Board, to both of which

my signature is aﬁxeddhat bearing the latest date would (if I were now to sign without
any qualifying remark) be

ultimately adhere.

resumed as a matter of course to be the one to which I

As this 18 not the fact, it becomes necessary for me to state that,

with some not very considerable exceptions, I dissent from the propositions and doctrines
of the Report where they differ from the propositions and doctrines expressed or implied in

the various reports, letters, and draft Acts submitted to the Government of India by the
Law Commission in that country, and in the various minutes which I had occasion to write

as fourth member of council.
I regret that the Report does not show how far the majority of the Commission concur

in and how far they dissent from those recommendations of the Law Commission in India
which relate to the subjects for which provision is made in the articles comprised in it.
We are directed by our Commission “ to make a. diligent and full inquiry into, and to
“ examine and consider the recommendations of the said Indian Law Commissioners, and
“ the enactments proposed by them for the reform of the Judicial Establishnments, Judicial
“ Procedure, and Laws of India, and such other matters in relation to the reform of the
“ said Judicial Establishments, Judicial Procedure, and Laws as may, by or with
“ the sanction of the Commissioners for the affairs of India, he referred to us for

“ consideration.”
It seems to me, therefore, that in regard to any matters on which the Law Commission
in India has made recommendations, or proposed enactments, we are (so to speak) an appel
late Commission rather than a Commission of ﬁrst instance; and that there is a defect in

our report analogous to the defect which would be recognized in the judgment of an Appel

late Court, if it should lay down law having the effect of conﬁrming or reversing the
decision of the Court of First Instance, without taking any notice of such decision.
I canth undertake to show in detail how I would supply the defect which I venture to
point out. But as there is one very important subject on which I am anxious to draw the
attention of the India Board,—t0 the recommendations of the Law Commission in India

(I mean their system of pleading),—-—I can, by suggesting the way in which I think our
Report ought to have been drawn upon that subject, indicate what I consider to be the

defect of the Report as it stands, and at the same time bring to the view of the India
Board the recommendations of the Commission over which I had the honour to preside in
India.
I think, then, that the Report should have dealt with the subject of pleading in something
like the following manner:
“ IVe (meaning the majority of the Commission, of whom I unfortunately am not one,)
have made diligent and full inquiry into, and have examined and considered the recom

mendations of the said Indian Law Commissioners, and the enactments proposed by them
on the subject of pleading.

“ Those enactments are to be found in their draft Acts for establishing a Court of
Subordinate Civil Jurisdiction at Calcutta.
“We found that the plan of the Law Commission in India was that the Judge
should settle the issues of law and fact after having heard the parties (assisted by their
legal advisers, when they have any) state their cases in the presence of each other, in
answer to such questions as he (the Judge) might think ﬁt to address to them.
Hh 3
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“ But that Commission also thought that, in cases at all diﬁicult and complicated, the
Judge would not be able to settle the issues with any assurance of having settled them cor
rectly, otherwise than by reducing the oral answers made to his questlons by the parties into
the form of pleadings ; and in framing these pleadings that Commissmn intended that the
Judge should guide himself by those rules of English pleading whlch, being purely logical
in their nature, and having no connexion with the peculiarities of the English Common Law,
must of necessity be applicable to the system of law called Equity, and to the Hindoo
law, and to the Mahomedan law, as well as to that English Common Law, for the admini
stration of which they were originally laid down.
‘
“ After we had considered the plan of the Law Commission in India, and the rules set
forth in their draft Acts, with every desire to conﬁrm their views, but with an apprehension
that we should not be able conscientiously to do so, we were anxious to see an example of

the application of those rules to a case of some difﬁculty and complexity. lVe selected for
the purpose the case of Blewitt v. Tregounmg, 3 Adolphus 85 Ellis,_554, and we requested
Mr. Cameron to draw up the record of that case as it would appear if dealt with according
to the above-mentioned plan and rules.
“ Mr. Cameron produced the following record, in which he has, of course, assumed that

the facts of the case, as they appear in the report in Adolphus and Ellis, are the facts which
have been elicited from the supposed examination of the parties by the Judge, and which
have been reduced by him into the form of pleadings.
“ This assumption may, no doubt, keep out of view difﬁculties which might have
occurred if the case had really been dealt with in the manner supposed, and thus give too
favourable an aspect to the plan exempliﬁed. But the assumption was inevitable, and all
that can be done to prevent its having an unfair effect is to call attention to the fact that
it has been made.

“ Supposed Record (f the Case qf Blewitt 'v. Tregonning.
i

“ BLEWE'I'I‘ 'v. TREGONNING.—TRESPASS.

“ Saturday, January 14, 1854.
“ Judge of First Instance—It appears from the examination of the parties, their
counsel, and attornies, before me, that plaintiff alleges that defendant at various times

trespassed on his (plaintiffs) close in the parish of Penangabulo in Cornwall, digging
up and getting sand out of the said close, and carrying away the said sand and con
verting it to his own use.
“That defendant, admitting the facts alleged by plaintiff, justiﬁes the trespass on
the following grounds :—'
'
“ He alleges that at the time ‘when the supposed trespass was committed, George
Simmons was seised in fee of a messuage and land in the parish of St. Erme, in the said
county; that the said George Simmons had by prescription in respect of the said mes

suage and land a right by himself and his tenants to take and carry away from plaintiff’s
close reasonable quantities of sand for manuring his said land.
“ That George Simmons, on the 29th September 1804, demised his said messuage
and land to defendant, who thus became the occupier thereof, and having occasion for

a reasonable quantity of sand for the purpose of manuring the said land, entered the
plaintiff’s close and committed the supposed trespass.

“ Plaintiff denies the alleged right by prescription.
“ There is therefore an issue of fact, viz., is there such a right by prescription or is
there not?
. “ Defendant’s counsel then pointed out that as far as could be collected from the state
ments made by the parties it might turn out that the evidence to be adduced in support

of the above plea would prove, not a right by prescription in respect of defendant’s
farm, but a custom for all the inhabitants of the parish of St. Erme to enter plaintiff"s

close, and take sand for manuring their lands, and he therefore wished to plead such a
custom.
“ I said I doubted whether a right by prescription in respect of a particular farm to
take sand from plaintiff’s close for manure could co-exist with a custom for all the
inhabitants of the parish to do so. If such right and custom could not co-exist, the
pleas could not both be true, but that I would take a note of the suggestion, and that if
at the trial of the issue on the prescription it did turn out that the evidence proved
the custom, the plea alleging it should be inserted in the record with an issue upon it,
and the ﬁnding of that issue for defendant.
“ Upon this plaintiff’s counsel said he would prefer that the plea should be now
pleaded, for that, in his opinion, a custom to take sand for manure from the soil of
another was bad in law, and he should therefore demur to such a plea, as well as take
issue in fact upon it.
“ Defendant accordingly again justiﬁes the trespasses as follows:
“ He alleges that plaintiff’s close is contiguous to the sea shore; that the sand taken
by defendant is sand which had been drifted by the wind from off the sea shore on to
the said close. That within the parish of St. Erme there is and has been from time
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whereof the memory of man runneth not to the contrary, a custom that all the inha~
bitants for the time being of the said parish, occupying lands within it, have liberty of
entering the said close and taking and carrying avvny reasonable quantities of such sand
for the purpose of manuring the lands in their occupation. That defendant is an inha
bitant of the said parish, and an occupier of land therein, and having occasion for a
reasonable quantity of sand for manuring the said land, entered the plaintiff"s close
and committed the supposed trespass.
'
“ Plaintiff denies the alleged custbm. There is, therefore, an issue of fact, viz., is
there such a custom or is there not 1
“ Plaintiff also demurs to defendant’s last plea on the ground that, if there is such a
custom, it is invalid in law. There is, therefore, an‘issue in law, viz., is such a custom
invalid in law or is it not?

“ Let this issue in law be argued before me on Saturday the 21st instant.
“ Defendant’s counsel then proposed to plead ﬁve other pleas, alleging ﬁve different
deeds (all of them lost), by ﬁve different persons, granting to persons, through whom
defendant claims, the right to take sand for manure from plaintiff’s close; but, as he

admitted that he had no ,reasonable expectation of being able to produce anything
amounting to proof that such deeds, or even the persons said to have executed them,
ever existed, and that he could not show any commencement of the right, which I

think is necessary to authorize the presumption of a lost grant, I refused to receive such
pleas.

“ Saturday, January 21, 1854.
“ Judge of First Instance. — The demurrer was argued before me.

I decided that

such a custom as is alleged in defendant’s second plea is invalid in law for the follow

mg reasons :—
"' (The reasons may be supposed to be the same as those given by the Court of Queen’s
Bench.)

'

“ It becomes, therefore, unnecessary to try the issue in fact on the second plea.
the issue in fact on the ﬁrst plea be tried before me on Tuesday the 31st instant.

Let

“ Tuesday, January 31, 1854:.
“ Judge of First Instance (after summing up the evidence).-—I am of opinion that
this evidence, if it proves anything, proves a general custom. Perhaps the evidence
would be sufﬁcient to prove such a custom, but I have already decided, upon the
demurrer, that such a custom would be invalid in law.

“ There is nothing in the evidence to connect it with the estate of George Simmons.
Defendant has certainly shown that he has frequently exercised this supposed right, but
it appears that others have exercised it also, and it does not in any way appear that
defendant exercised it as the occupier of the particular farm which he holds from George
Simmons.
“ If the evidence had shown any commencement of the supposed right I would have
considered whether a lost grant might be presumed; for though there is not any plea or
issue on the record applicable to that view of the case, I would have amended the record
by the insertion of such a plea and issue. But the evidence did not show any com
mencement of the right, and, when that is so, I take the rule to be that the evidence is

held to prove a prescription and not a grant.
“ I ﬁnd that the defendant has trespassed on the land of the plaintiff, and that he

has no such right as that under which he, has attempted to justify the trespass
“ The suit is brought only to try the right, and therefore I decree nominal damages.”
“ After examining carefully the example of the method of pleading recommended by the
Law Commission in India, furnished by this supposed record of the case of Blewitt v. Tre

gonning, we found ourselves reluctantly obliged to dissent from the Commission, whose
labours have been submitted to our revision.”
I have probably now done enough to show what was the plan of the Law Commission
in India, and to make manifest my view of the defect which I have ventured to impute

generally to our Report, by indicating a mode in which I would have had that defect supplied
in the particular instance of pleading.
I will not proceed to assign the reasons which induced this Commission'not to adopt the
plan of pleading recommended by the Law Commission in India, because, not assenting to

those reasons, I might perhaps weaken their force by my mode of stating them.
The opinions of this Commission upon Criminal pleading, as exempliﬁed in their forms
of charges, and defended in the notes, differ likewise from those of the Law Commission in
India.
The difference is less important than that relating to pleading in civil suits. I cannot,
however, refrain from stating expressly my dissent from a scheme of criminal pleading in

which the indictment states no speciﬁc facts, but merely alleges that the defendant has
committed the crime of which it gives the abstract deﬁnition.

The only other point on which I think it right to mention in express terms my dissent
from the Report is the preservation of certain distinctions between criminal proceedings
against Europeans and criminal proceeidinlgs against natives. I believe the time has
4
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come when these distinctions may be all abolished, and I beg to refer to my minute on the
subject.
1t is proper to remark that, upon this point, I am stating only the opinion of my

individual self. The Law Commission in India has been silent on it.
Upon the question of admitting the natives of India to the new High Court (a question
both of judicial and of political importance), I have the good fortune to ﬁnd the majority
of the Commission thinking alike with me. I am writing a minute on the subject, because
I feel that the minute written by Mr. Macleod ought not to remain unanswered“.
I conclude by expressing the ﬁrm belief I entertain (notwithstanding the objections I
have urged) that the Judioature and Procedure delineated in the Report are not only a
great improvement on the actual state of things in India, but, so far as my knowledge

extends, much to be preferred to the Judicature and Procedure existing in any country
upon earth.

0. H. CAMERON.

* Mr. Cameron has been prevented by illness from completing his minute, which will'be sub
mitted hereafter.
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APPENDIX E.

MINUTES OF EVIDENCE
TAKEN BEFORE

THE COMMISSION APPOINTED TO EXAMINE AND CONSIDER
THE REFORM OF THE JUDICIAL ESTABLISHMENTS,
JUDICIAL PROCEDURE, AND LAWS OF INDIA.

Saturday, 25th Abvember 1854.
THE RIGHT HON. SIR EDWARD RYAN IN THE CHAIR.
APPENDIX E.

JOIIN FLEMING MARTIN REID, Esquire, examined as follows:
J. F. 111. Reid, Esq.

1. Are you in the service of the East India Company ?—~I was so; I have retired.

2. For how many years were you in their service ?—~Thirty-one years.
3. \Vhat appointments did you hold during that time ?-~I was in the judicial branch:
for about seven years I was one of the judges of the Sudder, and for ten years before that,
registrar of the Sudder Court. The greater part of my time of service was passed in the

Sudder Court.
4. Did you act at all as a magistrate in the Mofussil ?—Not much, only for about four
years when I was in the Upper Provinces.
5. Were you a magistrate or assistant magistrate ?—Assistant to the magistrate of
Agra.

6. During that time, probably, you had a good deal to do with criminal proceedings ?—
I frequently had charge of the district during that time.

In fact the magistrate put a

portion of it under my charge ; he had the sole control, but he entrusted the duty to me.
In any case of emergency I went to him.
the district.

I have often had charge of the greater part of

7. Will you describe shortly the way in which cases were brought before you by the
darogha ?—Upon a complaint being made to the darogha, he generally took the evidence of

the parties; and then, if he could, he apprehended the accused, and sent him in to the
station of the district.

8. Did he send him in almost immediately ?—He was bound to do so within eight and
forty hours. He was always strictly looked after.
9. Did he send him in frequently without sending the witnesses, or stating the nature of
the evidence against the party ?-—In common cases the evidence was generally sent; but in
heavy cases it could not always be so.

10. IVhen the prisoner arrived at the station, what was the course pursued by the
magistrate P—He was generally examined by the magistrate in the ﬁrst instance, in case
he should be inclined to confess, it being well known that if he once got into gaol he would
be tutored immediately. Many a. man when he ﬁrst came in would make a confession, and
then, afterwards, deny the whole.

11. \Vas the prisoner brought before the magistrate immediately on his coming in to the
station ?—Yes. I have known the magistrate go down to the gaol to hear what he had to
say, and to have it recorded.

12. Was the man questioned by the magistrate ?—Yes, he was asked to explain anything
that did not appear clear.
13. Ithre the witnesses were not sent in, of course the magistrate could be but partially

informed of the nature of the case ?---There was always a report by the police darogha. The
report was generally sent in with the prisoner, though sometimes it came afterwards. The
purport of it was, So and so “ sent in upon the charge of the murder of ” such a person.
14. In cases where neither the darogha’s report nor the witnesses had been sent in, have

you sometimes proceeded to examine the prisoner?-—Yes, that was generally done.
15. In those cases did you endeavour to extract the truth from the prisoner by examina

tion and cross-examination ?-—Hc was examined upon any point which did not appear clear,
in order as far as possible to elicit the truth from him.
16. What is your opinion of such a system of examination ; is it advantageous or other

wise ?—-It is well known to be the interest of the police darogha to get as much proof as
possible against the prisoner; and very often, I am afraid, cases occur of forced confession.
It is known that some magistrates would turn out the darogha who failed to obtain proof of

a case, and that is very likely to cause forced confessions to be extorted.
17. The question refers to an examination by the magistrate. When the prisoner is
brought in to the station, and the magistrate has before him neither depositions, nor witnesses,

I i
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nor a statement of the charge by the darogha, he proceeds, does he not, as well as he can to
examine the prisoner P—I suppose in such a case the magistrate could not go deeply into

J. F. M. Reid, Esq. it; he would only ask the man what he had to say for himself, but he could not go deeply
25th Nov. 1854.

into the case without having the papers.
18. What in your opinion is the result of such a procedure; does it tend to elicit the
truth, in your opinion ?-—I believe there is a rule that the prisoner shall not be strictly
examined at that time. I am not quite certain, but I think there is a rule to that effect, the

object being that, if the accused hasbeen threatened, he should not give his confession under
the inﬂuence of that threat.

19. Is the darogha present at the time of the examination by the magistrate ?—N0, his
report is sent up from the tannah.
20. If the accused is allowed to go to gaol without being examined by the magistrate,

and to remain there for any time, does that make much difference as to the probability of
extracting the truth from him ?—I should say he would be put upon his trial there, and he
would be much less likely to confess; he would be advised not to confess.
21. What do you mean by his being put upon his trial ?—-The prisoners would get hold

of him and say, “ take care you do not confess ;” it would be a sort of trial, and that would
be the result.

22. They do not institute a mock trial, as is the case in England sometimes, do they ?—
I suspect there is something of the kind among the witnesses outside, but they do not do so
in aol.
53. It appears by the regulations that the darogha has full power to examine and cross

examine the prisoner in any way he chooses ?——I think you will ﬁnd in some of the general
orders there is a caution to him against putting too much faith in what prisoners say on
ﬁrst being brought in, for fear they should give evidence under the effects of threats or
promises, or the hope of getting off.
,

24. Have you any means of stating what proportion of the convictions depend upon the
confession of the prisoner ?—I cannot say.

25. Have you had any experience in the Nizamut Adawlut, as to what has been the
result ?-—Without a reference to the papers I cannot recollect.
26. You probably had, as registrar of the Sudder, the means of knowing ?—I had not
to try any cases, but 1 saw a good deal of the cases; I drew up the sentences.

It very

often happened that the confessions were thrown aside and were not believed, from the
nature of the circumstances attending them. The confession was not always acted on, though
it might apparently be proved as far as regards the witnesses declaring that it was given
correctly. One chief point was, to see what reliance you could place upon the confession;
it was tested by other evidence, but never was relied on alone.
27. There appear to be a considerable number of cases in the reports of the Nizamut
Adawlut, in which persons were convicted chiefly upon their own confession. Is this one
of the advantages of such a mode of examination, that you obtain a knowledge of facts and

circumstances which are very important towards the conviction of the guilty parties, though
you cannot depend upon what the accused says himself ?—That is the chief beneﬁt of the
examination.

\Vhen a man confesses, you test what he says by evidence, to see whether

it is borne out, and whether it can be true; for example: a man says he was at such a

place; it may be proved that he could not have been there. I recollect the case of a son
confessing a murder to save his father’s life ; he was acquitted, the confession not being
believed ; he confessed to a murder which was, in fact, committed by his father.

28. IVas proof subsequently obtained against the father ?-—No; I think it was in the

district of Nuddea. I recollect hearing of the case.
29. Such an examination would also frequently give the means of tracing the property,
would it not ?—Yes. It is frequently a long time before the case is ready; in the meantime,

upon the confession of the prisoner, the magistrate would send out orders to examine such
and such persons, in consequence of any clue which has been obtained from the confession.
30. Is it the usual course of proceeding, that the prisoner is examined when he is

brought in to the magistrate, either with or without witnesses; and that upon that exami
nation the magistrate takes steps for the purpose of procuring further evidence ?--He may

or he may not; if necessary he would do s0,or he would wait till the papers came, and would
take up the case then.
31. Supposing that the examination in the ﬁrst instance were abolished, and it were
taken afterwards in the course of the trial, or in the course of the hearing before the
magistrate; what do you think would be the result P—You would lose that means of

throwing light upon the case which you might not get otherwise.
32. You said that sometimes the confession was forced, you stated also that occasionally
a forced confession was made from personal motives ; would you go the length of saying
that such confession is sometimes made falsely, in consequence of its having been forced
from the accused by the darogha ?—-Yes.
33. He adheres to it after the darogha has forced the confession, and when he comes
before the magistrate ?—Yes; or he will say sometimes: “I never made such a confession,

“ or if I did it was because it was forced from me by torture or ill usage; they wrote that
“ down, and made me sign the paper or put my mark to it;” or he would say, “ I did make
“ the confession, but I was forced to do so.” I have heard of instances in which it has been

absolutely found that they have been tortured.

have been punished for extorting confessions.

There have been cases where daroghas
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34. Those are eases'where the prisoner does not adhere to the confession. Do you think Arrnsmx E.
it often happens, where the confession has been forced from him by the darogha, that he
adheres to it ?—I do not think he would adhere to it throughout. The prisoners in gaol J. F. M. Reid, Esq.
will always advise him not to do so. I
35. The question applies to what passes before he is placed in the gaol ?—-He is under

the charge of the burkundazees who bring him in.
36. Do you think falsehood is frequently the consequence of a confession having been

previously forced F—If they write down a false confession for him before the darogha, or
extort a confession, they make him say what they please.
,
37. Will he adhere to it afterwards before the magistrate ?—I do not think he will
adhere to it; he will generally deny it, and try to get off in that way.
38. You said that in some instances cases came in without any report from the darogha ?
--There is a short petition which simply states, “ a murder was committed in such a place
“ on such a night, and on inquiry I send in this man immediately, and will send the papers

“ afterwards.”
39. In lighter cases, where parties are merely charged with theft, what is done ?——The

darogha would send them in.
40. What materials would the magistrate have before him in such a case ?—In ordinary
petty cases he would wait till the papers came: it is only in heavy cases that the magistrate
would ﬁnd it necessary to go to the gaol, or to commence the examination at once; in cases
of daeoitee, for example.
41. It is not the practice for the magistrate to examine the prisoner in every case P—No.

42. To what extent does the magistrate, when he does examine a prisoner, inform him
beforehand of what the nature of the charge is ?—There is no settled practice on that point;
generally speaking, the magistrate only examines those who are said to have confessed

before the darogha, he asks the man whether his confession is true. I do not imagine that
every prisoner is examined in that way; it is only where the darogha has reported a
confession.
43. Suppose, in a case of murder, the party has denied the whole matter before the

darogha, and has been sent to the magistrate, and the depositions have come up ; would not
the magistrate in such a case go to the gaol and examine the prisoner, and endeavour to
ascertain the circumstances of the case ?—I think, generally speaking, it is in cases of
confession that an examination of this nature is taken.

44. Supposing a case of dacoitee has been committed, in which several persons were
concerned, and one or two have been apprehended and sent to the magistrate, would that '
magistrate examine them as to the dacoitee in order to ﬁnd out who the guilty persons
were ?—If the men all came in denying it, the magistrate would not be likely to get much

information from them. It is only in cases of confession that it is of any use to write down
what is said; they would deny it altogether or say they were not at the place, and no
information could be obtained from them.
45. According to your experience it is not the usual practice, except where the parties
have made confessions to the darogha, to examine them upon their coming in to the station

of the magistrate ?—I imagine the general practice to be, that it is only done when there
are confessions ; there is no general rule laid down whatever respecting it.
46. It would rest in the discretion of the magistrate, and usually, you say, he does not
make such an examination unless there has been a confession ?——I should say so.
47. You have stated that the magistrate does not usually examine in cases coming up
from the darogha, unless there is a confession stated to have been made before the darogha;
you have also stated that, where the prisoner completely denies the supposed offence, there
would be no use in writing down anything he may say, and therefore no examination

appears. Do you mean to say that, in those cases where no statement of a confession comes
up from the darogha, the magistrate does not at all ask the prisoner what he has to say; or do
you merely mean that from the fact of his denying it there is no occasion to make any
further examination, and to enter it upon the record ?—-I should imagine there is not any

occasion for it. I should say it would be no use to do so. I think it would be generally
left till the case comes before the magistrate in court.
48. Would not the magistrate go so far into the inquiry as to ascertain Whether the
man would deny the charge or not P—The petition of the darogha is always brought to him
immediately, and he would see from that whether that had been the case or not.
49. If he saw that the man had denied it upon the petition, he would ask no question?
—I should say so.
50. You have stated that upon the trial the confessions are very often thrown aside as
unworthy of belief ; are you alluding to confessions made before the darogha, or confessions
made before the magistrate ?—-To both. In both cases evidence must be taken before
they can be admitted. When the case comes before the session judge the witnesses to both
confessions are examined, if the man should have confessed in both cases.

51. If the prisoner, on coming before the magistrate, denies the confession he made
before the darogha, is it at once thrown aside without any further inquiry; or are witnesses

called who may have heard it, and who may be able to speak to it ?—-The magistrate would
still examine witnesses to the confession.
52. Although the man denies that confession ?—-Yes.
53. Is not it possible in some cases that that may lead to a conclusion that the
confession was a true one, though it is denied ?~It may be so.
I i 2
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54. In such cases it would not be thrown aside, would it?—No, if it was legally proved

by witnesses, and the court believed it, they would act upon it as they would upon any other
evidence.
55. That must sometimes happen, must not it ?—Yes, there may be cases where a man

is convicted on his confession to the darogha, though he has tried to retract it before the
magistrate.
'
56. “'hat would in your opinion be the effect upon the administration of justice, if the
prisoner were not allowed to be examined, nor any question put to him as to his guilt or
innocence, either by the darogha or by the magistrate ?—I have not considered the matter
attentively, but I think the darogha might be prohibited from examining him, because it is
a cause of abuse occasionally, and leads sometimes to his forcing confessions from prisoners.
But I certainly do not think the magistrate should be prohibited from examining and
endeavouring to get the truth from a prisoner. I think it is the source of great oppression

occasionally, that the darogha should have the power; his character is at stake, and Often
his situation.

If he sends in many cases and they are not proved, the magistrate tells him

that he is not worth his situation; that induces him to do all he can to get confessions,

generally speaking. It is only, however, looking on it in the worst light, that it is liable to
that abuse.
57. \thn did you leave India ?-—-In March 1847 ; about seven years ago.

58. Up to what year were you assistant magistrate ?——From 1816 to about 1821, and
then I was another year in the same situation in Bengal.

I was assistant to the registrar

of the Sudder till 1826. There I had the same sort of duties to perform. I had to prepare
rel59.
orts.Mr. Macnaghtcn was then the registrar ?—-Yes, and I was his assistant, and after

wards deputy registrar. From 1826 to 1830 I was civil judge of Baneoorah, whereI had
frequently to take charge of the magistracy. Then after that I succeeded Mr. Macnaghten
as registrar in 1830. I was always in the Sudder from that time; about ten years as
registrar, and about seven years as judge.

60. Do you think the examination before the magistrate inﬂicts any hardship upon the
prisoner P—NO, I do not think it does.

I think in many cases it would be a hard thing to

the prisoner not to examine him and hear what he has to say, in order to test the evidence,
and see whether the magistrate can summon any witnesses for him.

I should think the

magistrate ought to have the power of examination.
61. You think if the prisoner has any defence it rather tends to assist him in preparing
it ?—I should say so.
62. You were understood to say that the magistrate seldom examines a man in gaol

unless the darogha has transmitted a report of his confession ?—Yes.
63. It is the law in India that “insolent or disrespectful behaviour towards a judge
“ while sitting in court, or any other offence within the hearing or view of a judge while
“ sitting in court, tending to interrupt the due course of business, shall be deemed a contempt

“ of the authority of the court, and shall be punishable by ﬁne not exceeding 200 rupees,
“ which may be commuted to imprisonment at the public expense in the civil gaol for a

“ period not exceeding three calendar months.”

That is in substance the existing law of

India?—Yes.
64. From such a sentence, as the law now exists, there is always an appeal ; that is, if a

person conducts himself disrespectfully in court, and the judge orders him to be ﬁned or to
be committed to gaol, there is a general power of appeal from that order at present. The
Commissioners wish to ascertain from you what is your opinion as to the advantage of that
appeal, and whether it is necessary for the due administration of justice that there should be

an appeal in cases of that description ?-—From the native judges I think there should be
an appeal. I should be afraid to trust the moonsiffs with a power of ﬁning in that way
without an appeal.
_
65. What do yen think as to the necessity of an appeal in the case of the Principal Sudder

Ameen and the Zillah judge ?—-From the better educated judges I should not so much
desire an appeal. As regards the moonsiﬁ's and deputy magistrates, I should think it would
be very dangerous to take away the power of appeal in such cases.
66. Has any instance of an appeal from a sentence for contempt come before you in the

Sudder Court ?-—Very seldom. I have seen one or two such cases, but very few ; it has
been very seldom that any appeals of that nature have come up to the Sudder.
67. Do you recollect the result in those cases which have occurred P—They have been so

few that I hardly recollect them. I do not recollect ever having had a case myself.
'
68. \Vhen acting as a civil judge, do you recollect having had any such appeals before
you ?——The law was not in force at that time, I think. I have not had anything to do with
the interior since .1830, and it was not the law then.

I forget whether there was an

appeal from a judge to the higher courts then, though I know there has been latterly.
69. It is proposed at present to allow an appeal in India from an order of ﬁne or imprison
ment in such cases of contempt, that the order of the court shall state the facts constituting

the contempt, and that the correctness of such statement of the facts by the court shall not
be open to question upon the appeal.

\Vhat do you think of such a proposal as that ?—

I hardly know what to advise in a case of that kind ; but it strikes me that, if there is an

appeal, the appellate court should be open to consider everything.
70. You would have an appeal upon the facts, would you, as well as upon the question
whether the punishment was such as ought to have been inﬂicted taking the facts to be
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true ?-—I would have an appeal upon the matters of fact. Supposing, for instance, a man APPENDIX E.
has taken up a paper and thrown it in the judge’s face (a case which has occurred) ; how
__
could you deal with that case unless you had the facts before you? You must take it that J. F. M Reid, Esq.

the man actually did the thing; and then the only question would be, whether the ﬁne
of 200 rupees was too much or too little.

The man might say “ I did not do so ;” but,

the Judge saying he did so, there would be no appeal from his statement. All that you
would decide on then would be your own feelings, as to whether 200 rupees was too large
a ﬁne or not.

71. You would leave it open to the party to contradict the statement made by the judge,
that the paper had been thrown in his face P—Yes.

72. And you think he should be able to call witnesses to disprove it ?-—Yes ; if you have
any appeal at all, Iwould not restrict him on that point.

73. You say that you think such an appeal necessary in the case of the moonsiﬂ's P—It
is certainly necessary in the moonsiﬁ's’ courts and generally speaking in the native
courts.

74. \Vould you say that there should be an appeal from the moonsiﬁ's, from the Sudder
Amins, and from the Principal Sudder Amins ?—Thcy are all three of the same class.

75. “fould you have a power of appeal from the Zillah Judge ?—-VVhen a man has come
to be a Zillah Judge, he ought to have sufﬁcient discretion to make it safe to leave him the
power without appeal.

76. There should be no appeal from him, you think, either as to the fact or as to the
amount of the punishment P—You must place some conﬁdence in him. I cannot place that
conﬁdence in the native judges, without great supervision, that I would place in the Zillah
judges and the magistrates.
77. You would put the sessions judge and the magistrates upon the same footing in that
respect B—ch.
78. Being Europeans ?—Yes.
79. You would trust Europeans, but you would not trust native judges P—Quite so.

80. The distinction you make is not on account of race, is it, but because the one is not
so educated a man as the other ?—-I have the opinion that the natives do not possess the

same sound morality that you look for in the case of an educated European.
81. You would trust European judges, but you would not trust the native judges, with
such a discretion ?—Quite so.
82. Europeans are eligible by the law, are not they, to the ofﬁce of moonsiﬁ's ?—They are.
83. IVould you make any distinction between a European and a native ﬁlling the ofﬁce

of moonsiﬁ'?-—I do not think you could do so; that would not be a fair distinction, I think;
the two men having the same authority. I would restrict the right of appeal to certain
courts, without making any other distinction.
84. You would not trust the moonsitfs with the power of committing for contempt
without appeal, and you would not trust their report of the facts; you think the one would
be as dangerous as the other ?——Yes.
85. What do you think would he the effect of taking the judge’s statement to be true,
and not allowing it to be contradicted ?—It would give the moonsiﬁ‘s too much power,

I think.
86. You think untrue statements would be made ?—Yes.
87. Do you apprehend no danger on the other hand from allowing a native to contradict
the statement of the Judge, considering the nature of testimony in India P—That considera

tion would go to do away with the value of evidence in all cases whatever.

You must

trust to evidence in that case as you do in others.

88. Have you thought as to the best way in which the statement of facts might be
impeached by oral evidence ?—It should be done just as it would be in any other appeal—
if necessary you would take evidence on both sides.
_
89. Do not you think that it might operate to prevent the judges from keeping proper

order in their courts, if they were subjected to be placed in that position by any person
whom they thought it necessary to ﬁne P—It would be a bad thing to take away the power
of ﬁning altogether, because then they would be perfectly helpless.
90. If you gave the power and allowed an appeal, would not the appeal operate as a
severe check upon the use of the power i’— It would, and also upon the abuse of it too. If
the judge knew there was a right of appeal from his order, he would not be so apt to

exercise the power, and it would be less likely to be oppressive.
91. Might not this happen, that he would look round the court and see whether there
were any witnesses who would not concur with him, or whether they were mostly friends of
the prisoner P—When a man is in a rage or angry he would not be looking about the court
to see if there were witnesses or not.

92. Do not you think that, if no appeal was allowed in such cases from the orders of the
inferior judges, there would be a great many more criminal charges . vainst them in conse

quence of there being no way of obtaining a revision of their proceedings by appeal ?—
That would be very likely to be the result. A man might bring against them a charge for
improper conduct in court, or for abuse directed to him.
93. Do you think those inferior judges themselves would prefer that there should be an
appeal on such orders ?—I should think they would rather prefer that there should be no
appeal from their order.
94. Of course cases of contempt are more[ likely to arise before a court exercising original
i 3
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jurisdiction than an appellate court ?——Only because there are mere people present and they
Arrnumx E.

are more interested ; in an appeal court you do not call witnesses.

There are a fewer

.1. F. M. Reid, Esq. number of people likely to commit the offence.
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95. There is more excitement among the parties, is not there, during the trial of a case
than an hearing an appeal ?-—lf a man is trying to get an order reversed, or to uphold it,
there is likely to be as much excitement.
96. Is not almost the whole of the original jurisdiction of the presidency of Bengal at
present exercised by natives ?——I believe almost altogether; hardly any original civil business
is done by the judges.
97. The natives are entrusted with the whole of the business ?—The native judges have
power to try the whole of the civil business in the ﬁrst instance.
98. Therefore from the decisions of those judges who are exercising the whole of the
original jurisdiction of that presidency you would have an appeal in all cases of contempt
of this description P—Yes: I believe no native is ever satisﬁed with the order upon his case

if there is not an appeal to the higher courts. I have heard them say so themselves, that
they look upon the appeal to a European judge as the greatest beneﬁt possible.
The witness withdrew.

ROBERT TORRENS, Esq., examined.
R. Torrens, Esq.

99. You have been in the civil service of the East India Company, have you not ?—I

was for a long period, for upwards of 25 years.
100. How long have you retired from the service ?—About 2% years.

101. What appointments did you hold P—then I was ﬁrst declared qualiﬁed for the
public service, I was appointed assistant to the collector of land revenue and to the salt
agent of the 24 Pergunnahs.

After that I was appointed for a short time to act as

assistant to the sub-treasurer in Calcutta. I was then sent to act for about a year as
collector of revenue of the district of Tippera.
After that I was appointed joint

magistrate and deputy collector of the district of Bogra.
102. How long were you joint-magistrate and deputy collector ?—Three years or rather
more.

After that I was appointed to the same situation in the district of Malda ; and

from there I was appointed magistrate and collector at Moorshedabad.
103. How long were you magistrate and collector at Moorshedabad ?—-Seventeen months,
From thence I was removed to Chittagong as additional judge, with merely civil jurisdic

tion.

I was then appointed civil and sessions judge of the district of Mymensing.

I

returned from that to the 24 Pergunnahs as magistrate and superintendent of the Allipore

Gaol.

I was then appointed to the civil and sessions judgeship of the 24 Pergunnahs, and

held it several years.

The last appointment I held was commissioner of revenue and police

in the 16th division, commonly called the division of Chittagong.
104. When the darogha sent in prisoners to the magistrate, while you were acting,
sometimes, doubtless, the witnesses and the darogha’s report accompanied them; but on some

occasions did not the darogha’s report only come up in the ﬁrst instance with the

prisoners ?——Not the full report of the darogha.
105. A short report was sent up ?--A kind of notice of what the prisoner had said generally speaking, the prisoner came in by himself, and the witnesses were sent

afterwards.
106. What course did you as a magistrate pursue upon a prisoner coming into the station
without the witnesses Z—It depended upon whether he was a confessing prisoner or a

prisoner who denied his guilt. In the case of a confessing prisoner I immediately took his
confession; if he had confessed to the darogha, I immediately took his confession before
witnesses. In the event of his not confessing, I waited and examined him in court. I
considered, where the prisoner denied his guilt, that there was no necessity for immediately

taking down his examination.
107. In the case of any great dacoitee, or a case of murder or any very serious offence,
supposing the accused had not confessed, did not yon in those cases examine him as soon
as he came in ?~-I may have done so occasionally.
108. It was not your usual practice ?—It was not.
109. Your usual practice was only to examine him where he had confessed before the
daroghaP—Only in cases where he had confessed before the darogha.

110. The darogha sent you a message or a note saying, “ this man has confessed ;” and

then you took the confession again ?—-He reported that he had confessed, and sent in also
his confession with the prisoner. The prisoner ﬁrst of all confessed to the darogha, and
then his examination was again taken before the magistrate, or his confession if he wished
to repeat it.
111. In cases where this sort of confession or report was sent in by the darogha, did you
pursue it by any actual examination of the prisoner; did you examine into the circum

stances of the case, or only tell the accused that he might make any statement he pleased?
—-It was an examination. The question was put to him what he had to say upon such and
such a charge, and then he was at liberty either to deny his guilt or repeat his confession
before the darogha.
112. Were you satisﬁed supposing he said, “ I did not do it,” and did you no further

inquire into the circumstances ?—-Of course I took the evidence afterwards.
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113. The question refers to the preliminary inquiry when the prisoner was ﬁrst sent in?
--I would ask him as many questions as I could in order to arrive at the truth. I should
R. flbrrens, Esq.
do so as a magistrate.
114. You questioned the prisoner when he came in P—Yes; for instance, in the event of

his denying his guilt before me, as magistrate, I should say, “ did not you admit your guilt
before the darogha on such and such an occasion?”
115. Did you inquire from the prisoner such facts as might lead to witnesses being

obtained ?—I did, as magistrate.
116. You say, you did this as a general rule only where the man had confessed to the
darogha ?—-ch.

117. IVhere a written confession had been taken by the darogha and sent to the
magistrate ?- Yes.

118. Assuming that the system of takingwritten confessions by the darogha were abolished,
but parole confessions might be still made to the darogha, would it in your opinion be of
more or less importance, by an examination of the accused, to conﬁrm and verify the state
ment of the darogha as to the confession which was said to have been made ?—I should think
you would be more likely to get at the truth if you at once examined the prisoner.
119. It has been suggested to the commissioners that in many cases you could not get
at the truth unless you did so ?—As far as my experience goes, I am of that opinion.
120. What would be the result if you were to allow the party to go to the gaol before

you examined him ?—I think a defence might be suggested to him in the gaol, that would
perhaps defeat the ends of justice.
121. The usual course is to institute an immediate examination of the accused upon his
coming into the station ?——The only case in which I did so examine him, was in the case
of a confessing prisoner. If the man had denied his guilt to the darogha, I should not take
the examination immediately, unless the courtwas sitting; then, of course, his defence would

be taken. If the court had broken up, and was not to sit again till the next morning,
I should not consider it my duty to take the examination of a prisoner who denied his guilt
in the mofussil to the darogha; but if the man confessed, I should at once take his confession
or his examination.
122. The commissioners have been told that, in serious cases, those examinations are not

only taken while the court is sitting, but that the magistrate goes to the gaol, or even has
got up in the night for that purpose ?—I should think that that is the custom. With respect
to going to the gaol, I am not aware of that being done. I never did it myself, unless where

a man may have been badly hurt, and his life may be in danger; then, I dare say, I may
have gone, but I have no recollection of going to a gaol. I have often taken confessions
late at night.
123. \Vhat is your opinion of the importance of the magistrate taking such examinations

where there has been a confession immediately the party comes in to the station ?--I should
think it is of very great importance, that (confession before the magistrate) I think is the
important document to be guided by.

What the prisoner says in his confession before the

magistrate, is of great importance; what he says, or his reported to have said, before the

darogha, I think is of very triﬂing importance indeed.

‘

124. The magistrates put no faith in the examination before the darogha, do they ?—Not
much.
125. Do you think the great object of examining the prisoner instanter has been to obtain
materials for conviction, or to correct and conﬁrm the examination before the darogha; may

not it have been the abuse of the darogha’s power of examination, which has led to examina
tion before the magistrate ?-—I should think the magistrate would have both objects in view.
126. Do you think it would lead to the better administration of justice, if this power of
examination on the part of the magistrates were abolished ?—In my opinion it would have a
detrimental effect.
‘
127. What are your reasons for thinking so?—Supposing the examination before the
darogha were no longer taken, I should think it would be of very little consequence indeed.

Perhaps it would be attended with beneﬁcial results to abolish the examination before the
darogha; but I think it would be incumbent upon the magistrate to examine the prisoner,
especially where it had been reported to him that he had confessed. I think he would be
more likely to get at the truth.
128. Would you also examine the prisoner at the trial when it took place before the
sessions judge ?—I would merely ask him if he had anything to say in his defence.
129. You would not adopt the French system of interrogating ?—-No ; we are prohibited
from doing that in the judges’ courts, we leave it to the prisoner to say whatever he likes in
his defence.
130. There are two examinations contemplated before the magistrate: one immediately
the prisoner is brought in, and before he has had opportunities for intercourse with other

prisoners ; and a second examination previously to his being committed for trial—I was not
aware that there were two examinations contemplated.
131. Do not you in any case examine the prisoner when you are taking depositions

previously to the trial P—You might do so, but I donut think it is the regular course to do
so; at least it is not invariably done: there may, however, be something which you may

wish to ask the prisoner upon those occasions of taking depositions.
132. What you said as to the examination before the magistrate related to an immediate
examination ?—It did
I i 41
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133. The law in Bengal now is in substance this, that insolcnt or disrespectful behaviour
towards a judge sitting in court, or any other oii'ence within the hearing or view of a

R. Torrens, Esq. judge while sitting in court, tending to interrupt the due course of business, shall be
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deemed a contempt of the authority of the court, and shall be punished with ﬁne, commutable
to imprisonment, and from such a sentence at present there is an appeal in all cases and from
all the judges. Do you think that an appeal in such a case as a contempt of court is desirable
or not ?—I should vary the right of appeal, and allow it to depend upon the nature of the
court. 1 consider, where the functionary presiding in the court is a very young man, he may
often consider an action to be a contempt and decide upon it in a hasty way, and perhaps
inﬂict a ﬁne, where an oﬂicer of greater experience upon a more dispassionate consideration
of the matter might not do so. In the case of a court presided over by a. young ofﬁcer, I
think it would be beneﬁcial to allow an appeal it' such a distinction could be made by law.
134. Where would you draw the line, should it have respect to the rank of the court or the
age of the parties; beginning,for example, with the Zillah court, would you allow an appeal
there ?—I do not think it is necessary to have an appeal from the civil and sessions judges,

I think they are generally gentlemen of sufﬁcient consideration and experience not to
be carried away by a little anger. I would regulate the right of appeal according to the
court in which the ofﬁcer inﬂicting the ﬁne presided; for instance, I would not give an

appeal in the case of a magistrate, but in any court below that I should give an appeal.
135. What would you do as respects the court of the Principal Sudder Ameen ?—I should
make the experiment, of not allowing any appeal from such a court. I think it would still
be an experiment, though I am not aware of any great beneﬁt that would arise from
abrogating the right of appeal.
136. In the case of the Sudder Ameen what would you do ?—I would make the same
reply with respect to the court of a Sudder Ameen. I would make the experiment.
Sudder Ameens are generally people of some experience.

137. \Vhat would you do as to the moonsitf’s court P—I think I should allow an appeal
from the moonsitf'. He is generally much more remote from any European control than
either the Sudder Ameen or the Principal Sudder Amecn; he is generally more remote from
the inﬂuence of public opinion.

138. The court of the moonsiti' is the only civil court from which you think it desirable
that there should be an appeal in such cases ?-—-The only civil court.

139. Supposing there to be an appeal from the moonsiﬂ’s court, it has been suggested
in India that the order of the court shall in such a case state the facts constituting the
contempt, and that the correctness of such statement shall not be open to question in the
appeal. The appellate Court, therefore, would not be allowed to dispute the facts, but
taking the facts to be true would have to decide whether the punishment imposed was a
proper one; what is your opinion of that proposal ?—As regards the moonsiﬂ"s court, I

should admit an appeal on both points, both as to the fact, and as to-the justice and extent
of the punishment.
140. But you would not do so in the other courts ?—N0 ; as I said before, I think in
the other courts the appeal might be abolished in both respects. The Sudder Ameen and
the Principal Sudder Ameen are generally at the Sudder Station; and even if there were
not the power in the judge to reverse their decision imposing a ﬁne, I think it would be
well known whether it was just or not; and a man for the sake of his own character would

not impose one unjustly for a contempt of court. With respect to the moonsiﬂ's, they are
very often so far from a Sudder Station that I think injustice might be done, if an appeal
were not allowed both as to the fact and as to the extent of the punishment.

141. There is no casein which you would allow an appeal as to the propriety of' the
mode of treating the alleged contempt, without also allowing an appeal as to the fact itself?
—No; in all cases where I gave one I would give the other. I understand the question
to relate to the civil courts.

142. Would you draw any distinction with respect to criminal courts P—W'ith respect
to criminal courts, the moonsiﬂ's have not invariably criminal jurisdiction.

The criminal

courts in the case of the joint and the assistant-magistrates are occasionally presided over
by young ofﬁcers, from whom I think it would be advisable to allow an appeal both as to
the facts and as to the extent 0" the punishment.
143. These would be at present principally Europeans, would not they ?-—Yes; cove
nanted servants.

144. From the deputy—magistrates would you allow an appeal ?—I would.
145. In short, in criminal cases you would allow an appeal from orders for contempt
from all authorities under the rank of sessions judge or magistrate ?—Yes ; that is in
substance my opinion.
The witness withdrew.

Adjourned.
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COMMISSION.

VICTORIA R.

@
Malaria, by the Grace of God of the United Kingdom of Great Britain
and Ireland Queen, Defender of the Faith: To Our right trusty and well
beloved Councillors Sir John Romilly, Knight, Master or Keeper of the Rolls
of Our High Court of Chancery, Sir John Jervis, Knight, Chief Justice of Our

Court of Common Pleas, and Sir Edward Ryan, Knight, and Our trusty and
well-beloved Charles Hay Cameron, Esquire, Barrister-at-Law, John M‘Pher
son Macleod, Esquire, John Abraham Francis Hawkins, Esquire, Thomas
Flower Ellis, Esquire, and Robert Lowe, Esquire, Barrister-at-Law, Greeting:

Milan-rag by an Act passed in the Sixteenth and Seventeenth Years of
Our Reign, reciting “ That whereas by an Act of the Third and Fourth Years
“ of King William _the Fourth it was provided that Commissioners to be
“ appointed thereunder, and to be styled the Indian Law Commissioners,
“ should inquire into the Jurisdiction, Powers, and Rules of the existing Courts

“ of Justice and Police Establishments in the Territories in the Possession and
“ under the Government of the East India Company, and all existing Forms
“ of Judicial Procedure, and into the Nature and Operation of all Laws,

“ whether civil or criminal, written or customary, prevailing and in force in any
“ Part of the said Territories, and should from Time to Time make Reports,

“ in which they should fully set forth the Result of their Inquiries, and should
“ from Time to Time suggest such Alterations as might, in their Opinion, be
“ beneﬁcially made in the said Courts of Justice and Police Establishments,
“ Forms of Judicial Procedure and Laws, due Regard being had to the Dis
“ tinction of Castes, Difference of Religion, and the Manners and Opinions
“ prevailing among different Races and in different Parts of the said Territories ;”
and reciting, “ That whereas the Indian Law Commissioners from Time to
“ Time appointed under the said Act have, in a Series of Reports, recommended
“ extensive Alterations in the Judicial Establishments, Judicial Procedure, and
“ Laws established and in force in India, and have set forth in detail the

“ Provisions which they have proposed to be established by Law for giving
“ effect to certain of their Recommendations, and such Reports have been
“ transmitted from Time to Time to the said Court of Directors; but on the

“ greater Part of such Reports and Recommendations no ﬁnal Decision has
‘ been had ;” it is among other things enacted, that it shall be lawful for Her
Majesty at any Time after the passing of the Act, by Commission under the
Royal Sign Manual. to appoint such and so many Persons in England as to
Her Majesty may seem ﬁt to examine and consider the Recommendations of
the said Indian Law Commissioners, and the Enactments proposed by them
for the Reform of the Judicial Establishments, Judicial Procedure, and Laws
of India, and such other Matters in relation to the Reform of the said Judicial
Establishments, Judicial Procedure, and Laws as may, by or with the Sanction
of the Commissioners for the Affairs of India, be referred to them.

A 2

4

£010 imam Qt, therefore, that We, reposing great Trust and Conﬁdence in
your Zeal, Discretion, and Integrity, have authorized and appointed, and by
these Presents do authorize and appoint, you the said Sir John Romilly, Sir

John Jervis, Sir Edward Ryan, Charles Hay Cameron, John M‘Pherson Macleod,
John Abraham Francis Hawkins, Thomas Flower Ellis, and Robert Lowe, or

any Three or more of you, to make a diligent and full Inquiry into and to
examine and consider the Recommendations of the said Indian Law Commis
sioners, and the Enactments prop0sed by them for the Reform of the Judicial
Establishments, Judicial Procedure, and Laws of India, and such other Matters
in relation to the Reform of the said Judicial Establishments, Judicial Procedure,

and Laws as may, by or with the Sanction of the Commissioners for the Affairs
of India, be referred to you for your Consideration. $31111 We do by these
Presents give and grant to you, or any Three or more of you, full Power and
Authority to call before you, or any Three or more of you, such Persons in the
Service of the Crown or of the East India Company, and all such other
Persons, as you shall judge necessary, by Whom you may be informed of the
Truth in the Premises, and to inquire of the Premises by all other lawful Ways
and Means whatsoever.
ﬁlm We do hereby give and grant unto you, or any Three or more of you,
full Power and Authority to cause all or any of the Ofﬁcers and Clerks in the
Service of the Crown or the said East India Company to bring and produce
before you, or any Three or more of you, all Records, Orders, Books, Papers,

and other Writings in the Possession of the Board of Commissioners for the
Affairs of India or the East India Company. @1111 Our further Will and
Pleasure is, that you do, within Three Years after the Twentieth Day of

August One thousand eight hundred and ﬁfty-three, or as soon as the same
can conveniently be done (using all Diligence), certify unto Us, under the
Hands and Seals of you, or any Three or more of you, what you shall have
done in the Premises.
am: We further will and command, that this Our Commission shall continue
in full Force and Virtue, and that you Our said Commissioners, or any Three
or more of you, shall and may from Time to Time proceed in the Execution
thereof, and of every Matter and Thing therein contained, although the same
be not continued from Time to Time by Adjournment.
QIIU for your Assistance in the due Execution of this Our Commission We
have made choice of Our trusty and well-beloved Frederick Millett, Esquire, to
be Secretary to this Our Commission, and to attend you, whose Services and
Assistance We require you to use from Time to Time as Occasion shall require.
Given at Our Court at Saint James’s, the Twenty-ninth Day of November
1853, in the Seventeenth Year of Our Reign.
By Her Majesty’s Command,

(Signed)
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Wirtnria, by the Grace of God of the United Kingdom of Great Britain
and Ireland Queen, Defender of the Faith: To Our right trusty and well
beloved Councillors Sir John Romilly, Knight, Master or Keeper of the Rolls

of Our High Court of Chancery, Sir John Jervis, Knight, Chief Justice of Our
Court of Common Pleas, and Sir Edward Ryan, Knight, and Our trusty and
well-beloved Charles Hay Cameron, Esquire, Barrister-at-Law, John Macpher
son Macleod, Esquire, Thomas Flower Ellis, Esquire. Robert Lowe, Esquire,
Barrister-at-Law, and Frederic Millett, Esquire, Greeting:
mlJtl'fdg \Ve did, by \Varrant under Our Royal Sign Manual bearing

Date the Twenty-ninth Day of November One thousand eight hundred and
ﬁfty-three, appoint you the said Sir John Romilly, Sir John Jervis, Sir Edward
Ryan, Charles Hay Cameron, John Macpherson Macleod, Thomas Flower Ellis,

and Robert Lowe, together with Our trusty and well-beloved John Abraham
Francis Hawkins, to be Our Commissioners to examine and consider the
Recommendations of the Indian Law Commissioners, and the Enactments pro
posed by them for the Reform of the Judicial Establishments, Judicial Procedure,
and Laws of India, and such other Matters in relation to the Reform of the
said Judicial Establishments, Judicial Procedure, and Laws as might by or with
the Sanction of the Commissioners for the Affairs of India he referred to you
for Consideration.

$10111 kltﬂbJ pr, that We have revoked and determined, and do by these
Presents revoke and determine the said Warrant bearing Date the Twenty
ninth Day of November One thousand eight hundred and ﬁfty-three, and every
Matter and Thing therein contained. glib \Ve, reposing great Trust and Con
fidence in your Zeal, Discretion, and Integrity, have authorized and appointed,

and by these Presents do authorize and appoint, you the said Sir John Romilly,
Sir John Jervis, Sir Edward Ryan, Charles Hay Cameron, John Macpherson
Macleod, Thomas Flower Ellis, Robert Lowe, and Frederic Millett, or any
Three or more of you, to make a diligent and full Inquiry into, and to examine
and consider the Recommendations of the said Indian Law Commissioners, and

the Enactments proposed by them for the Reform of the Judicial Establish
ments, Judicial Procedure, and Laws of India, and such other Matters in relation
to the Reform of the said Judicial Establishments, Judicial Procedure, and

Laws as may, by or with the Sanction of the Commissioners for the Affairs of
India, he referred to you for your Consideration. @1111 We do by these Pre
sents give and grant unto you, or any Three or more of you, full Power and
Authority to call before you, or any Three or more of you, such Persons in the
Service of the Crown or of the East India Company, and all such other Per
sons as you shall judge necessary, by whom you may be informed of the
Truth in the Premises, and to inquire of the Premises by all other lawful Ways
and Means whatsoever.
0
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glib We do hereby give and grant unto you, or any Three or more of you,
full Power and Authority to cause all or any of the Ofﬁcers and Clerks in the
Service of the Crown or the said East India Company to bring and produce
before you, or any Three or more of you, all Records, Orders, Books, Papers,
and other Writings in the Possession of the Board of Commissioners for the
Affairs of India or the East India Company.
QIIII Our further Will and Pleasure is, that you do, within Three Years

after the Twentieth Day of August One thousand eight hundred and ﬁfty
three, or as soon as the same can conveniently be done (using all Diligence),
certify unto Us, under the Hands and Seals of you, or any Three or more of
you, what you shall have done in the Premises.
gill! We further will and command, that this Our Commission shall continue

in full Force and Virtue, and that you Our said Commissioners, or any Three
or more of you, shall and may from Time to Time proceed in the Execution
thereof, and of every Matter and Thing therein contained, although the same
be not continued from Time to Time by Adjournment.
glib for your Assistance in the due Execution of this Our Commission We
have made choice of Our trusty and well-beloved John Abraham Francis Haw
kins, Esquire, to be Secretary to this Our Commission, and to attend you,

whose Services and Assistance We require you to use from Time to Time as
Occasion shall require.
Given at Our Court at Saint James’s, the Seventeenth Day of March
1854, in the Seventeenth Year of Our Reign.
By Her Majesty’s Command,
(Signed)

PALMERSTON.

SECOND REPORT.

TO THE QUEEN’S MOST EXCELLENT MAJESTY.

WE, Your Majesty’s Commissioners appointed to examine and consider the
recommendations of the Indian Law Commissioners who were employed in
India, and the enactments proposed by them for the reform of the judicial esta
blishments, judicial procedure, and laws of India, and such other matters in

relation to the reform of the said judicial establishments, judicial procedure, and
laws as might, by or with the sanction of the Commissioners for the Affairs
of India, he referred to us; having applied ourselves to the duty thus assigned
to us as regards judicial establishments and judicial procedure, in conjunc
tion with the preparation, in pursuance of instructions from the Commis
sioners for the Affairs of India, of preliminary measures for the amalgamation
of the Su reme and Sudder Courts at Calcutta, and having set forth the results

in our irst Report, have proceeded to examine and consider the state of
the laws of India: And though it has not been possible for us to prepare a
draft of such particular enactments as we would propose for the reform of
those Laws, as we did in respect of the Judicial Establishments and Judicial

Procedure, yet having arrived at conclusions as to what is most wanted, and
seeing that the work of framing law to supply the want could not be performed
before the expiration of the time within which it is required by Statute that
every Report of ours shall be made, we think it our duty now to report our
views on this highly important subject.
The proposed Penal Code, which was prepared by the Indian Law Com

missioners in India when Mr. Macaulay was President of that body, being now
under the consideration and revisal of the Legislative Council of India, with a
view to its being enacted; we have not collectively made it a particular subject
of our examination and consideration farther than was necessary in order that we
might be able to frame in such a manner as to suit it the Code of Criminal
Procedure which we submitted in our First Report. But we think it right to
state, that we regard those two Codes as the means of remedying the evils of
the existing state of things in India with respect to Criminal Law.
It remains for us to treat of the wants of India in respect of substantive
Civil Law. The Law Commissioners in India made a very elaborate Report,
dated 31st October 1840, to the Governor General in Council bearing on this
subject, and containing a full disquisition on the question, whether the law
of England ought not, on general principles, to have been held to be the Lea;
Loci of the British possessions in India from the time of their acquisition, as
well as a statement of the views of the Commissioners as to the legislation
which was required in regard to this matter under the circumstances of the
period at which they wrote. From that Report and the various papers connected
with it, all of which we have carefully examined and considered, we have obtained
much information. We think it unnecessary, however, now to revive the retro
spective question discussed by the Commissioners in India. We regard as far
more important a conclusion respecting the present state of the laws of India at
which they arrived on unquestionable grounds. It is this, that beyond the limits
of the capital towns of the three Presidencies, there is not in actual operation any
Lex Loci, any substantive Civil Law for the various classes of persons who have
not, like the main portions of the po ulation, namely, the Hindoos and Mahome

dans, special laws of their own which our judicatures are required to enforce.
This is a great want, which ought to be supplied. It is, however, a want which,
in our opinion, is merged in another want, larger and not less urgent, and
can best be supplied by a measure adapted to meet the whole of the actual
emergency.
A4
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diction within the local limits of the Moonsiﬁ"s jurisdiction. In like manner
we propose to exclude, on the criminal side, thejurisdiction now exercised by
the Session Judge of the district of Agra within the town of Agra, and to

provide that all oﬁ'ences within the limits of the town, except those punishable
upon summary conviction, shall be tried by the High Court.
The only other point to which we think it necessary to make special reference
is that of trial byjury. We propose that all trials before the High Court in
the exercise of its original criminal jurisdiction shall be by jury; but whereas
we have recommended that at Calcutta the number of the jury shall never be
less than nine, we propose, with advertence to the probable difﬁculty of pro
curing at Agra so large a number ofjurors as nine, to apply there the rule we
have suggested with respect to trials by jury in the Lower Provinces at other
places than the presidency town, that is to say, that the jury shall consist of
not less than three nor more than nine persons.
In all other respects the system of Courts and the Civil and Criminal Pro
cedure we recommend for the North-western Provinces are the same as those

we have recommended for the Lower Provinces of the Bengal Presidency.
For our views on various points, as well as for information in regard to the
existing systems of Judicature and Procedure in the Presidency of Bengal, we
beg to refer to the notes and appendices of our First Report, which we consider
it unnecessary to add to our present Report.
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Hngh Court.

I.
There shall be one High Court of Judicature at Agra.
II

Institution “the
High Court.

Such Court shall consist of not less than four Judges, of whom one shall be Constitution of the
appointed by the Crown, and the remainder by the Governor General in High CW"
gouncil; and one of such Judges shall be appointed Chief Justice by the
rown.
The Judge to be appointed by the Crown shall be selected from barristers
of England and Ireland, and from members of the Faculty of Advocates in
Scotland, of'not less than five years standing.
The Judges to be appointed by the Governor General in Council shall be
selected from,—
lst. Members of the Covenanted Civil Service often years standing; or,
2d. Barristers of England and Ireland, and members of the Faculty of

Advocates in Scotland, who shall have been admitted as barristers and

advocates ofthe Supreme Court or of the High Court in India for a period
of not less than ﬁve years ; whether practising at the bar, or being ofﬁcers
of the Court, or holding ofﬁce under the Government ; or,
3d. Persons who have been in the uncovenanted Judicial Service of the
Government for a period of ten years ; or,
4th. Persons who have been vakeels fora period of ten years; or

5th. Persons who shall have acted in the two last-mentioned capacities for
periods amounting together to not less than ten years.
III.
Every vacancy happening in the Ofﬁce of the Judge who shall have been ap- Vacancies how to
pointed by the Crown shall be ﬁlled up by the Crown, and every vacancy in be ﬁlled “P
the ofﬁce of any Judge appointed by the Governor General in Council shall
be ﬁlled up by the Governor General in Council.
IV.
The Judges of the High Court shall hold their ofﬁces during the pleasure Jigsesltahold

Of the Crown.

It shall, however, be competent to the Governor General in pleaiiseUZF5‘e

Council to direct the suspension of any Judge of the High Court until the Crown, Governm

pleasure of the Crown be known.

General in Council
V

may suspend.

Every Judge of the High Court, previous to entering upon the execution of Declaration on
the duties of his Ofﬁce, shall make and subscribe the following declaration egge'mg “P°"
before any authority or person commissioned by competent authority to
'
receive it :—
“ I, A.B., appointed a Judge of the High Court at Agra, do solemnly
“declare that I will faithfully perform the duties of my ofﬁce to the
“ best of my ability, knowledge, and judgment.”
VI.
The High Court shall use a seal such as shall be prescribed by the Governor SeaL
General in Council.

VII.
The High Court shall prepare and submit for the approval of the Governor Ministerial oﬁcers.
General in Council, a statement of such establishment of ministerial ofﬁcers as
may be necessary for the due execution of all the powers and authorities com

mitted to it, exhibiting in detail the number of ofﬁces, the number of ofﬁcers,
their respective salaries, the tenure by which they are. to hold ofﬁce, and such‘
further particulars as the Governor General in Council may require. When
a.

B
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such statement has been approved by the Governor General in Council, the
High Court shall proceed to make the appointments to the several oﬁices.
VIII.

The High Court shall have power to make all the general rules for the
due exercise of the civil and criminal jurisdiction vested in that Court, and
making rules of
also to frame forms for every proceeding in- the said Court for which it shall
practice, and
framing forms, &c. think necessary that a form be provided, and also for keeping all books,
for the High
entries, and accounts to be kept by the ofﬁcers, and from time to time to alter
Court ;
. any such rule or form ; and the rules so made, and the forms so framed, shall be
used and observed in the said Court; provided that such rules and forms be
not inconsistent with the prov1sions of any law in force, and shall, before they

Powers of the
High Court in

are carried into effect, hare received the sanction of the GOVernor General in

Council.
in admitting
advocates, vakeels,
and attorneys ;

IX.
The High Court shall be empowered to approve, admit, and enrol such
and so many advocates as to the said High Court shall seem meet, who

shall be and are hereby authorized to appear and plead for the suitors of the
said High Court.
‘
a
The High Court shall be empowered to approve, admit, and enrol such and
so many vakeels as to the said High Court shall seem meet, who shall he
and are hereby authorized to appear, plead, and act for the suitors of the. said
High Court.
The High Court shall be empowered to approve, admit, and enrol such
and so many attorneys-at-law as to the said High Court shall seem meet, who
shall be and are hereby authorized to appear and act for the suitors of the
said High Court.

for the qualiﬁca

The High Court shall have power to make rules for the qualiﬁcation and
admission of proper persons to be advocates, vakeels, or attorneys-at-law of

tions, &c. of advo
cates, vakeels, and

the said High Court, and shall be empowered to remove, on reasonable cause,

in making rules

attorneys.

the said advocates, vakeels, or attorneys-at-law; and no person or persons what

soever but such advocates, vakeels, or attomeys-at-law shall be allowed to
appear for or on behalf of any suitor in the said High Court; and no person
or persons whatsoever but such advocates or vakeels shall be allowed to plead
for or on behalf of any suitor in the said High Court; and no person‘or
persons whatsoever but such vakeels or attorneys-at-law shall be allowed to
act in any other respect than as herein-before mentioned, for any suitor in the
said High Court, except that any suitor shall be allowed to appear, plead, or
act on his own behalf, or on behalf ofa co-suitor.

Civil Jurisdiction.

Appellate jurisdic
tion.

High Court to

superintend all
Civil Courts.

XI.
The High Court shall have all the appellate jurisdiction now exercised by
the Sudder Dewanny Adawlut of Agra, and a new appellate jurisdiction from
the Judges of the High Court exercising original jurisdiction as herein-after
provided.
'
XII.
The High Court shall have superintendence over all the Courts of civil
judicature subject to its appellate jurisdiction, with power to call for returns,
and to direct the transfer of any civil suit or appeal from any Court to any
other Court of equal or superior jurisdiction.
'
'
' ‘
XIII.

Powers of the

High Court in
making rules of

practice, and
framing forms, &c.
for the subordinate

Civil Courts.

The High Court shall have power to make and issue all the general rules
for regulating the practice and proceedings of the subordinate Civil Courts,
and also to frame forms for every proceeding in the said Courts for which it
shall think necessary that a form he provided, and also for keeping all books,
entries, and accounts to be kept by the ofﬁcers, and from time to time to alter
any such rule or form; and the rules so made, and the forms so framed, shall
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be used and observed in the said Courts; provided that such rules and forms
be not inconSIstent With the provisions of any law in force, and shall, before

they are issued, have received the sanction of the Governor General in
Council.
XIV.
The High Court shall have original civiljurisdiction locally co-extensive with
that of the Moonsiﬂ' of Agra; provided that it shall be in the power of the

Local limits of
original jurisdic
diction.

Governor General in Council, from time to time, to extend the local limits of

suchjurisdiction as he shall think ﬁt.
XV.
The High Court shall have within the territories subject to its appellate
jurisdiction the like civil jurisdiction as that now possessed by the Supreme
Court at Calcutta as a Court of Ecclesiastical Jurisdiction, and as a Court'for
the Relief of Insolvent Debtors.
XVI.
The High Court shall have the likejurisdiction as that now possessed by the
Supreme Court at Calcutta in suits againt the East India Company.

Ecclesiastical and
insolvencyjurls- ,
dictions.

"

,Jurisdiction in
suits against the
East India Com

pany.
XVII.
The High Court, in the exercise of its originaljurisdiction, shall be empowered ‘ Original jurisdic
to receive, try, and determine suits of every description, provided the landed or tion as to suits.
other real property to which the suit may relate shall be situated, or provided
in all other cases the cause of action shall have arisen, or the defendant at the

time when the suit may be commenced shall dwell, or carry on business, or
work for gain, within the local limits of the ordinary original jurisdiction of the
said Court, except that it shall not have anyjurisdiction in cases in which the
debt, or damage, or value of the property sued for, does not exceed ﬁve hundred
rupees.
It has been proposed in our First Report that the jurisdiction of the High Court to be esta

blished at Calcutta shall extend to all causes except those in which the value of the matter in
dispute does not exceed 100 rupees, and which fall within the jurisdiction of the Small Cause
Court. The jurisdiction of the Small Cause Court extends to 500 rupees, and there is no
appeal of right from its decisions. If our recommendations with respect to the pecuniary
jurisdiction of the Mofussil Courts are adopted, the jurisdiction of the Moonsiﬁ' of Agra, in
common with that of all other Moonsiﬁ‘s, will be extended to 2,500 rupees, and there will
be an appeal from his decisions to the High Court, except in cases ofthe most simple kind, in

which the sum in dispute does not exceed 50 rupees.

We accordingly propose that the concur

rent jurisdiction of the High Court and of the Moonsilf at Agra shall commence at 500 rupees.

XVIII.
No suit in the High Court shall be open to objection on the ground that a Declaratory suit.
merely declaratory decree or order is sought thereby, and it shall be lawful for
the Court to make binding declarations of right without granting consequential
relief.
XIX.
The High Court shall not take cognizance, except in the way of appeal, or High Court not to
of review of judgment, of any cause which shall have been already heard and entertain original
suits already heard
determined by a Court of competent jurisdiction between the same parties, or and
determined.
parties under whom the parties to the cause claim.
XX.
No person whatever shall, by reason of place of birth, or by reason of No person ex

descent, be in any civil proceeding whatever excepted from the jurisdiction of
the High Court.
XXI.
More than one Court of appellate or original jurisdiction constituted by
Judges ofthe High Court may be sitting at the same time.

cepted from juris
iction by reason
of place of birth,

or of descent.
More than one
Court may be

sitting at the same

XXII.
The Chief Justice shall from time to time determine what and how many

time.

Courts of appellate

Judges of the Court, whether with or without the ChiefJustice, shall constitute and original juris
iction, how to be

Courts of Appeal; and what and how many Judges, whether with or without
the Chief Justice, shall constitute Courts of original jurisdiction.
0qt

constituted.
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XXIII.
An appeal shall lie in all cases from the Courts of original jurisdiction con
stituted by one or more Judges of the High Court to one of the Appellate
Courts constituted by Judges of the High Court.
XXIV.
An appeal shall lie to the High Court from the Moonsiﬂ' of Agra in all cases
in which an appeal shall be allowed by the Code of Civil Procedure.
XXV.
The Judges of the High Court may be sent into the Mofussil on special
commission by the Governor General in Council.
’

Criminal Jurisdiction.

XXVI.
The High Court shall have all thejurisdiction now exercised by the Sudder
High Court to
exercise powers
Nizamut Adawlut of Agra as a Court of Appeal, and also as a Court for the
of Sudder Nizamut hearing of- cases referred by the Session Judges, and for the revision of cases
Adawlut.
tried by the criminal Courts
XXVII.
High Court to
The High Court shall have superintendence over all the Courts of criminal
superintend sub
judicature subject to its appellatejurisdiction, and over all criminal Courts sub
ordinate criminal
Courts.

Powers of the
High Court in
making rules of
practice and fram
ing forms for the
subordinate crimi
nal Courts.

ordinate to such Courts, with power to call for returns, and to direct the

transfer of any criminal case or appeal from any Court to any other Court of
equal or superiorjurisdiction, and also to direct the investigation or trial ofany
criminal case by any ofﬁcer or Court otherwise competent to investigate or try
it, though such case belongs in ordinary course to the jurisdiction of some
other ofﬁcer or Court.
XXVIII.
The High Court shall have power to make and issue all the general rules
for regulating the practice and proceedings of the criminal Courts subject to
its superintendence, and also to frame forms for every proceeding in the said
Courts for which it shall think it necessary that a form be provided, and also for

keeping all books, entries, and accounts to be kept by the oliicers, and from
time to time to alter any such rule or form; and the rules so made, and the
forms so framed, shall be used and observed in the said Courts; provided, that

such rules and forms be not inconsistent with the provisions of any law in force;
and shall, before they are issued, have received the sanction of the Governor

General in Council.
XXIX.
Local limits of

original jurisdic

The High Court shall have original criminal jurisdiction within the local
limits of its original jurisdiction.

tion.

Jurisdiction as to
persons in Agra.

As to persons
within its general
jurisdiction.

XXX.
The High Court, in the exercise of its local original jurisdiction, shall be
empoWered to try all persons brought before it on charges preferred by the
Advocate General of the Bengal Presidency, or by the Magistrate of Agra, or
by any private person who shall have ﬁrst obtained leave of the Court for
that purpose.
XXXI.
The High Court shall have original criminal jurisdiction over all persons
residing within the limits ofits general jurisdiction, and shall have authority to
try, at its discretion, any persons brought before it on charges preferred by the
Advocate General of the Bengal Presidency, or by any Magistrate, or other

officer specially empowered by the Government to act in this behalf, or by any
private person who shall have ﬁrst obtained the leave of the Court for that

purpose.

-
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XXX II.
No person whatever shall, by reason of place of birth, or by reason of descent, No person ex
from juris
be in any criminal proceeding whatever excepted from thejurisdiction of the cepted
diction by reason
High Court.
of place of birth or
of descent.

XXXIII.
More than one Court of appellate or original jurisdiction, or for the hearing
of cases referred by the Session Judges, or for the revision of cases called for
by the High Court, may be sitting at the same time.

More than one
Court may be
sitting at the same
time.

XXXIV.
Every Court for the hearing of cases referred by the Session Judges shall Courts for hearing
referred cases.
consist of not less than three Judges.
XXXV.
Courts of appellate
The Chief Justice shall, from time to time, determine what and how many and
original juris

Judges, whether with or without the Chief Justice, shall from time to time
constitute Courts of Appeal; and what and how many Judges, whether with

diction, &c., how

to be constituted,

or without the Chief Justice, shall constitute Courts for the hearing of cases and how many.

referred by the Session Judges; and what and how many Judges, whether
with or without the Chief Justice, shall constitute Courts for the revision of

cases called for by the High Court; and what and how many Judges, whether
with or without the Chief Justice, shall constitute Courts of original criminal
jurisdiction.
XXXVI.
There shall be no appeal to the High Court from any sentence or order No appeal.
passed in any criminal trial before the Courts of original criminal jurisdiction
constituted by one or more Judges of the High Court. It shall, however, be Court ma reserve
at the discretion of the Court to reserve any point of law for the opinion of the points of aw.
High Court.
XXXVII.
Provided, that on its being certiﬁed by the Advocate General of the Bengal High Court to
review on certi—
Presidency, that in his judgment there is error in the decision of a point or ﬁcate
of the
points of law decided by the Court of original criminal jurisdiction, or that a Advocate General
point or points of law which have been decided by the said Court should be
further considered, the High Court shall review the case, or such part of it as

may be necessary, for the purpose of determing the question or questions raised
by the certiﬁcate of the Advocate General.
XXXVIII.
The Judges of the High Court may be sent into the Mofussil on Special Judges may be
sent on special
Commission by the Governor General in Council.
commission.

Power of the Government to callﬁr Records, <$~c.
XXXIX.
It shall be competent to the Government to call for records, returns, and Government may
statements from the High Court, or from any other civil or criminal Court, in call for records,

such form and manner as it may deem proper.

'B3
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Civil Courts subordinate to the High Court.

Grades of district
judges' '

I.
There shall be three grades of Judges in each zillah or district :—
Zillah Judges.
Principal Sudder Ameens.
Moonsiﬁ’s.
II.

Their Courts, how
The Courts of the Zillah Judges, Principal Sudder Ameens, and Moonsiffs
tobe denominated- shall be denominated after the zillah, or city, or division in which they are

respectively established.
III.

Theirappointment,

The appointment, suspension, and removal of the Zillah Judges, Principal

suspension. and

Sudder Ameens, and Moonsiffs shall be regulated by such rules and orders

Pem°vaL

as the Governor General in Council shall, from to time, pass.
IV.
Each Civil Court is to be presided over by one or more Judges; and every

Declaration on
entering upon

Judge, previous to entering upon the execution of the duties of his office,
shall make and subscribe the following declaration before any authority or

ofﬁce.

person commissioned by competent authority to receive it :
“ I, A.B., appointed
of the Court of
“ do solemnly declare that I will faithfully perform the duties of my
“ ofﬁce to the best of my ability, knowledge, and judgment.”
V.
Seal.

Each Civil Court is to use a seal, such as shall be prescribed by the
Government,

I

VI.

Ministerial officers.

It shall rest with the Governor General in Council, upon the report of the
High Court, made after such communication with the Zillah authorities as may

be deemed requisite, to fix such establishment of ministerial ofﬁcers as may be
necessary for the due execution of all the duties committed to the several
Civil Courts, and to prescribe the number of offices, the number of ofﬁcers,
their respective salaries, the tenure by which they are to hold office, and such
other particulars as the said Governor General in Council may deem proper.
Upon the receipt of the instructions of the Governor General in Council, the

Judges of the Civil Courts shall make the appointments to the several offices
of their respective establishments.
VII.
Civil Courts have

The Civil Courts shall be empowered to take cognizance of all suits and

cognizance Ora"

complaints of a civil nature, with the exception of suits their cognizance of

“glffzdsl’e'

which is barred by any Act of Parliament, or by any regulation of the Bengal

y

’

Code, or by any act of the Council of India.
‘ ’

unless already
heard and determ‘m‘l-

' VIII.
The Civil Courts shall not take cognizance, except in the way of' appeal, or
of review of judgment, of any cause which shall have been already heard and
determined by a Court of competent jurisdiction between the same parties, or
parties under whom the parties to the cause claim.

IX.
Government
The Civil Courts are empowered to take cognizance of suits against collectors
ofﬁcers who are
of the revenue and their assistants and native ofﬁcers, salt agents and their
subjectmthe
Civ“ assistants and native oﬂi 0 ers co n ceined
‘
' the manufacture
~
'
Courts for ofﬁcial
1n
of salt,
opium
mm
agents and their assistants and native ofﬁcers concerned in the manufacture
\u

'i..
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of opium, collectors of the customs and their assistants and native oﬂicers
employed in thecollection ofthe customs, the mint and assay masters and their
assistants and native ofﬁcers, for acts done in_ their ofﬁcial capacity.
X.
No person whatever shall, by reason of place of birth, or by reason of No Person ex- _
descent, be in any civil proceeding whatever excepted from the jurisdiction of °?Pt_ed fromjum
s. '.
any ot.. the Civil
Courts.

ofictlon
placebyof reason
birth 0,.
XI.

of descent.

The Moonsiﬁ's shall be empowered to receive, try, and determine suits of Moongiﬂ‘g,thcir

every description cognizable by the Civil Courts under the following pecuniary jurisdiction
limitations; provided the landed or other real property to which the suit may
relate shall be situated, or provided in all other cases the cause of action shall

have arisen, or the defendant, at the time when the suit may be commenced,

shall dwell, or carry on business, or work for gain, within the limits to which
their respective jurisdictions may extend:
For money or other personal property not exceeding in amount or value the Pecuniary “mi.

sum of two thousand ﬁve hundred rupees, provided the claim include the whole tation
amount of the demand arising from the cause of action ; but any plaintiff having
cause of action for debt or damages above the sum of two thousand ﬁve hundred
rupees may abandon the excess, and thereupon he shall, on proving his case,
have a decree for an amount not exceeding such sum, and such decree shall
be in full discharge ofall demands in respect of such cause of action :
For the property or possession of land or other real property, the computed
value of which shall not exceed two thousand ﬁve hundred rupees.
XII.
If a defendant claim to set off a demand against the claim of a plaintiff to an Jurisdiction in
amount in excess of the ordinaryjurisdiction of the Moonsitf, the Moonsilf shall, cue! “Set-05'
nevertheless, have authority to try the case, and shall give judgment for the
recovery of any sum which upon inquiry shall appear to be due to either party.
XIII.
The Principal Sudder Ameen shall be empowered to receive, try, and determine Principal Sudder

suits of every description cognizable by the Civil Courts in which the amount _A"_‘ee_""_ the“

claimed or the computed .value of the property may exceed the sum of two Jumdlcmn'
thousand ﬁve hundred rupees, provided the landed or other real property to
which the suit may relate shall be situated, or provided in all other cases the
cause of action shall have arisen, or the defendant, at the time whenthe suit
may be commenced, shall dwell, or carry on business, or work for gain,'within

the limits of the district over which his jurisdiction may extend.
XIV.
The Principal Sudder Ameen shall further exercise the same powers as the To exercise the
Moonsiﬁ' within the limits of the territorial divisionrnow included in the local WW6" of M00!!!“
- ' ﬁxed at the sudder or_ head station
, - _at
the Sudder
of the Moonsil'l
of the district.
station
of the dip

- ,- - jurisdiction

Under this rule the Principal Sudder Ameen of the district of Agra will be ex oﬂicio "let
Moonsilf of the town of Agra. The terms of the rule may require to be modiﬁed to meet the
case of ardistrict in which there may be more than'one Principal Sudder Amen, or of a Sudder
statiop at which there may be more than oneMoonsiﬁ'. We think it expedient to leave these
details to be arranged by the Legislature of India. The rule, as explained by the remarks we
have made with respect to it in our First Report, indicate the course which, in our opinion,
should be followed in order to render the services of the Principal Sudder Ameen available in

the most efﬁcient way, on the introduction of the system which we have recommended.

XV.
The Zillah Judge shall have concurrent original jurisdiction with that Zillah Judge,
of the Principal Sudder Ameen in regard to all suits above the value of two °El8§mljuris'

thousand ﬁve hundred rupees; provided, however, it shall be competent to a dlcuom
Zillah Judge, on Cause shown, to receive, try, and determine a suit within the

pecuniary limitation assigned to the Moonsiﬁ, or to direct'the transfer of any
suit from any Court to any other Court of equal or superior jurisdiction in his
district.
B 4‘
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XVI.
The Zillah Judge and the Principal Sudder Ameen shall have concurrent
Moonsiﬁ"s jurisdic
tion excluded when jurisdiction, and the Moonsiﬂ' shall not have jurisdiction, in cases in which there
there is no speciﬁ is no speciﬁcation of the. estimated value of any property or of any sum of
cation of value.
money by way of damages.
Suits for real pro
perty situate
within different
jurisdictions of the
same Zillah.

Suits for real pro

XVII.
A suit for land or other real property situate within the limits of a single
Zillah, but within the jurisdiction of different Moonsiﬁ's’ Courts, may, with the

previous sanction of' the Judge of' such Zillah, be brought in any Court within
the limits of' which any portion of such property is situate, provided the entire
claim in respect of the value of the property in suit be cognizable by such
Court.
XVIII.
In like manner, if the property be situate within the limits of different

perty situate in

Zillah Courts, the suit may be brought in any Court, otherwise competent

diﬂ‘erent Zillahs.

to try it, within the jurisdiction of which any portion of' the land or other real
property in suit is situate, but in such case the Court in which the suit is
brought shall apply to the High Court for authority to proceed with the same;
and if the suit is brought in the Court of the Principal Sudder Ameen or
Moonsiﬁ', the application shall be submitted, through the Zillah Judge, to whom
such Principal Sudder Ameen or M oonsiﬂ' is subordinate.

Suits for real pro
perty situate partly
within the jurisdic
tion of the High
Court, and partly

in another juris
diction.

Decla'ratory suit.

XIX.
If the property be situate partly within the limits of' the ordinary original
jurisdiction of' the High Court, and partly within those of any other Court or
Courts, the suit may be brought either in the High Court or in any other Court,
otherwise competent to try it, within thejurisdiction of which any portion of the
land or other real property is situate. If the suit is brought in any other
Court than the High Court, application for authority to proceed with the same
shall be made to the High Court, as directed in the last preceding article.
XX.
N0 suit in any of the Civil Courts shall be open to objection on the ground
that a merely declaratory decree or order is sought thereby, and it shall be
lawful for the Court to make binding declarations of right without granting
consequential relief.

XXI.
The judicial decisions of the Courts of Justice shall be subject to revision
By whom judicial
decisions may be
only by the constituted Courts of' appellate jurisdiction, or by themselves under
revised.
the rules of the code of procedure applicable to reviews of'judgment.

LAW TO BE ADMINISTERED.
The Civil Courts of the North-western Provinces shall (until otherwise
provided) be guided in their decisions by the laws and regulations in force at
the time of' the passing of' this Act at the place where such Court is situate,
except in so far as may be inconsistent with anything herein contained.
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Proposed Code of Procedurefor the Courts of Civil Judicature

in the North-western Provinces of the Presidency of
Bengal.
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CHAPTER I.
PRELIMINARY RULES.

I.
No stamp duty, fee, or deposit shall be required on the institution of' any

civil suit, or on the entry of' any appeal from the decision or order of any Civil
Court; nor shall duties or f'ees of any kind be payable in respect of any other
proceedings had in any Civil Court, except such fees or charges as may be set
in tables to be prepared as herein-after provided.
II.
A table of fees to be allowed to oﬁicers of Court for all and every part of
the business to be done by them, and of' the charges which may be made by
them for copies of' papers, and for the expense of' serving processes of Court,
shall be prepared for all the Civil Courts comprised in any Zillah by the Judge
of the zillah, under the direction of the High Court, and for the High Court
by the Judges thereof. And a copy of the table of fees and charges so
prepared, which may be applicable to any Civil Court, shall, after the same
shall have received the sanction of the Governor General in Council, be hung
up in some conspicuous part of the Court. And it shall not be lawful for any
oﬂicer of the Court to demand any greater or other fee or reward for the
business done by him, than such fees or charges as may be set forth in such
table.
III.

No institution

stamp, fee, or dc.
posit.

Tables of fees and
charges to be pre
pared.

All applications to any Civil Court, and all appearances of parties in any Parties may ap~

Civil Court, except when otherwise specially provided, may be made by the
3.

pear in person or
by Attorney.
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party in person, or through an Attorney or Vakeel duly authorized to act on his
behalf The authority shall in all cases be in writing, andlshall be ﬁled with
the proper ofﬁcer of the Court. When so ﬁled, it shall be considered to be in
full force until revoked, and the revocation shall be intimated in writing to the

ofﬁcer; and all notices given to, or processes served on, the Attorney or Vakeel of
either party, or left at the ofﬁce or ordinary residence of such Attorney or Vakeel,
relative to the suit, and whether the same be for the personal attendance of the
party or not, shall be presumed to be duly communicated and made known to
the party whom the Attorney or Vakeel represents, and shall be as effectual
for all purposes in relation to the suit as if the same had been given to or served
on the party in person, unless the Court shall otherwise direct.
IV.
In all cases in which a party shall appear in person, and the cause shall not
Party appearing in
person to enter his be decided on the day of his appearance, he shall enter his name and place of
name and address abode in a book to be kept for that purpose by the proper ofﬁcer of the Court,
in a book.
if his place of abode shall be within the radius of eight miles from the Court
House ; otherwise, he shall enter in the said book the name and place of abode
of some person residing within such distance of the Court House, on whom he
may wish that all notices or process in the cause should be served on his behalf.

And all notices or process relative to the suit which may thereafter be left at
the place so entered in the register, shall be deemed good service on the party,
and shall be as effectual for purposes relative to the suit as if the same had been
served on the party himself in person, unless the Court shall otherwise direct.
If no such entry as aforesaid shall be made in the said register, the ﬁxing up of
such notices or process in some conspicuous place in the ofﬁce of the Clerk
or other proper ofﬁcer of the Court, and also in some conspicuous place in
the Court House, shall in like manner be deemed to be good service, and shall

Native ofﬁcers or
soldiers who can
not obtain leave of'

absence may
authorize any per
son to appear for
them ;

be as effectual for all purposes relative to the suit as if such entry had been
made, and the notice or process had been left at the place so entered in the
register.
V.
When a native ofﬁcer or soldier in the service of the Government is a party
to a suit, and cannot obtain a furlough or leave of absence for the purpose of

prosecuting or defending it in person, he may authorize any member of his
family or any other person to conduct and manage the suit or the defence,
as the case may be, in his stead. The authority shall in all cases be in writing,
and shall he signed by the native ofﬁcer or soldier in the presence of his
commanding ofﬁcer, who shall countersign the same, and it shall be ﬁled with
the proper ofﬁcer of the Court.
When so ﬁled, the counter signature of

the commanding ofﬁcer shall be sufﬁcient proof that the authority was duly
executed, and that the native ofﬁcer or soldier by whom it was granted could

not obtain a furlough or leave of absence for the purpose of prosecuting or
defending the suit in person.

Who may appear

personally, or
appoint an At
torney or Vakeel.

VI.
Any person who may be authorized, as in the last preceding Article
mentioned, by a native ofﬁcer or soldier to prosecute or defend a suit in his
stead, shall be competent to prosecute or defend it in person in the same
manner as the native ofﬁcer or soldier could do if present ; or he may appoint
an Attorney or Vakeel ofthe Court to prosecute or defend the suit on behalf of
such native ofﬁcer or soldier. And all notices or process relative to the suit
which may be served upon any person who shall be so authorized as aforesaid
by a native officer or soldier, or upon any Attorney or Vakeel who shall be
appointed as aforesaid by such person to act for or on behalf of such native
Ofﬁcer or soldier, shall be as effectual for all purposes relative to the suit as if
the same had been served on the party in person or on an Attorney or Vakeel
directly appointed by him.
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CHAPTER II.
OF A SUIT TILL FINAL DECREE.
Of the Institution of Suits.
VII.
All suits shall be commenced by a summons to the Defendant.

The application for
ofﬁcer of the Court by
Vakeels of the Court,
in writing, which shall
application.

Suits to commence
with summons.

VIII.
a summons shall be made to the Clerk or other proper Summons how to
the party in person, or through one of the Attorneys or be applied for.
duly authorized to act on his behalf, by an instrument
be delivered to the ofﬁcer at the time of making the

IX.
The application shall be accompanied by the following particulars, distinctly Particulars to be
written in the language in ordinary use in proceedings before the Court, viz.— given with the ap
plication.

l. The name, description, and place of abode of the Plaintiff.
Q. The name, description, and place of abode of the Defendant, so far as they
can be ascertained.
'
3. The relief sought for, the subject of the claim, the cause of action, and

when it accrued. The following are instances :
If the suit be for money due on a bond or other written instrument—Pay
ment of Company’s rupees
due on (a bond, tumussook,
hoondee, or bill of exchange, as the case may be), for the sum of Com
pany’s rupees
, hearing date the
(lay of
,
and payable on the
day of
.
If the suit be for the price of goods sold :—Payment of Company’s rupees
on account of
maunds of (rice, indigo, sugar,
or as the case may be), sold on the
day of
, and
the price of which became payable on the
day of
.
If the suit be for damages for slanderous words :—Payment of Company’s
rupees
, on account of injury done to the Plaintiff, by calling him
on the
day of
, a (thug, or thief, or as the case
may be), or by causing to be published on the
day of
,
in a newspaper entitled the
, (or otherwise as the case
may he), the following slanderous words concerning him (stating them at
length, as the case may be).
4. When the claim is for any property other than money, its estimated value
in Company’s rupees. The following are instances:
If the suit be for a Zemindary, or share in a Zemindary :—Possession of a
Zemindary, or of '
anas
gundas share in a Zemindary,
called

,

situate in the zillah of

, the Sudder

Jummah of which is Company’s rupees
, and estimated value
Company’s rupees
, ofwhich the Plaintiff was dispossessed
(or forcibly or fraudulently dispossessed, if the case be so,) on the
day of

entitled by inheritance from
of

3 or to which the Plaintiff became

, on or about the

day

,

5. When the claim is for a declaration of right, or the fulfilment of a duty
in which the Plaintiffis interested, or that the Defendant be restrained from the

committal of any breach of a contract or other injury to the Plaintiff, or for
anything not susceptible of pecuniary valuation, it shall not be necessary to
specify the estimated value of any property or any sum of money by way of
damages.
6. In all suits by or against the Government, or one of its ofﬁcers in his
ofﬁcial capacity, or the East India Company, or any other Corporation, or any
Company authorized to sue and be sued in the name of an ofﬁcer or trustees,
the words “ The Government,” or “ The Collector of
,” or
otherwise as the case may be, or “ The East India Company,” or name of the
Corporation or name or names of the ofﬁcer or trustees of the Company, shall
C2
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be inserted in Nos. 1 and ‘2, instead of the name and description of the Plaintiff
or Defendant. But in all other cases it shall be necessary to specify the names
of all the parties.
X.
Application to be
If the amount or estimated value of the claim, as stated by the Plaintiff,
"#6th ifthe
be beyond the jurisdiction of the Court the ofﬁcer shall refuse to receive the
claim is beyond

thejurisdiction of

a

licqtion

PP ‘

'

r

the Court.

Reference to be

XI.

If the suit be for land or other real property, situate partly within the

inadeffz 2‘" Judge jurisdiction of the Court, and partly within the jurisdiction of some other
masul

orpropmyin different

jurisdictions.

.
_
.
. ' .
Court or_ Courts, the officer
shall submit
the application
for the order of the
l1de

XII.
When the claim is

If the amount or estimated value of the claim, as stated by the Plaintiff, be

pithirg the Court’s within the jurisdiction of the Court, the above particulars shall be entered b
Jur'Sd'Ct'°"’ the the ofﬁcer in a book to be kept for the purpose, and called the Register of Civil
Suits, and the entries shall be numbered in every year according to the orderin
a Register.
which the application shall be made.
XIII.
Form 0mm
The Register shall he kept in the form contained in the Schedule
Register.
hereunto annexed; and a certiﬁed copy of the Register, under the seal of the
Court, shall be received in evidence in all Courts ofjustice in India.

‘
D°cumem “debt

XIV.
When the Plaintiff’s demand is founded on any instrument in writing, as

should be shown

tome omen

constituting or acknowledging the demand, such asa bond, tnmossook, bill
of exchange, hoondee, ikrar, or acknowledgment, the same shall be produced

and shown to the ofﬁcer at the time of applying for the summons, and a copy
of the instrument shall be delivered to him at the.same time, for the purpose

of being served with the summons on the Defendant; and if such instrument
shall not be produced it shall not be received in evidence on behalf of the

Plaintiff at the hearing or trial of the cause, without the sanction of the
Court. When there is more than one Defendant, a copy of the instrument for
each defendant shall be delivered to the ofﬁcer ; unless all the Defendants are

members of one joint and undivided Hindoo family, in which case one copy of
the instrument will be sufﬁcient.

Summons may be

XV.
The person applying to the ofﬁcer for a summons shall state at the time of

l“ settle‘?“tl °f

his application, whether he requires a summons for the ﬁrst hearing and settle

“sues’ or “a

ment of issues or for the ﬁnal disposal of the cause.

disposal.

Of Summoning the Defendant.

Fm'm °fsumm°ns-

XVI.
The summons shall be in the following form, or to the following effect :
No. of Suit
In the Court of the
holden at

.

of

Plaintiff.
Defendant.
[Name, description, and address of Defendant.]

You are hereby summoned to appear at this Court on the
day of
at
in the forenoon, to answer
[name, description, and address of Plaintiff] to a claim for [here state the
particulars, as in the Register referred to in Article XIII.]
Dated the
day of
(Signature.)
Costs of summons and service
This summons must be served on or before the
day of
N.B.-—See notice at back.
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XVII.
special directions shall be endorsed on the summons, which, if the application
be for a summons for the ﬁrst hearing, and settlement of issues, shall be as
follows :—

Directions to be
endorsed on sum
mons to settle
issues.

1. If you admit the Plaintiff’s claim, you must deliver your admission in
writing, under your signature, to the ofﬁcer of the Court, together with the
costs marked on the summons, ﬁve clear days before the day for appearing to
this summons; but you may enter your admission at any time on or before the

day of appearing, subject to the payment of further costs.
2. If you admit any part of the Plaintiff’s demand, and pay to the ofﬁcer
of the Court the amount so admitted, together with the costs, ﬁve clear days
before the day of appearance, you will avoid any further costs, unless the
Plaintiff at the hearing shall prove a demand against you exceeding the sum
so paid into Court.
3. If you deny the Plaintiff’s claim, or any part ofit, you must appear on
the day ﬁxed in the summons, and be prepared to answer all questions that
may be put to you by the Judge, relating to the Plaintiff’s demand, and your
liability thereto, and to state any objections which you may have to make to
the same.
4. You must bring all documents or instruments in writing of any descrip
tion, which you may wish to produce in explanation, or as evidence of your
defence to the suit, or of any counter-claim against the Plaintiff which you
may desire to make a set-off to his demand against yen; and, in particular,
you must bring with you all or any instruments in writing or things which
may be speciﬁed in any notice to produce that accompanies this summons, or
that may be served on you within a reasonable time before your appearance
thereto.
5. If you do not appear in person, you must employ one of the Attorneys
or Vakeels of the Court to appear in your stead, and must furnish him with
the documents, instruments, or things above referred to, and with any informa

tion that you possess in regard to the Plaintiff’s demand, and your own defence
thereto, so as to enable him to answer for you in all respects as you could do
yourself if interrogated in person. And if you fail in any of these matters,
and your Attorney or Vakeel is unable to answer any questions that may be
put to him on your behalf by the Judge, and the Judge shall be of opinion
that the documents, instruments, or things referred to, are such as you ought

to have produced, or that the questions put to your Attorney or Vakeel are
such as you ought to be able, or are likely to be able, to answer, if interrogated

in person, the hearing of the case will be postponed, a notice will be given to
your Attorney or Vakeel requiring your personal appearance, and the produc
tion of the documents, instruments, or things referred to, and you will have to
pay all the costs ; and if you should fail to appear in obedience to such notice,

judgment will be given against you by default.
6. If you do not appear on the day ﬁxed in the summons, either in person or
by an Attorney or Vakeel of the Court, judgment will be given against you
by default.
XVIII.
If the application be for a summons ﬁnally to dispose of the case, this further Further direction
on summons for
direction shall be endorsed thereon :w—
disposal of
7. You are required to take special notice, that the day ﬁxed in the summons ﬁnal
the case.‘
for your appearing is appointed for the ﬁnal disposal of the case, and that you
must be prepared to produce all your witnesses. If you fail to do so, and
the Judge shall think proper to postpone the cause to another day, in con
sequence of your default, you will have to pay all the costs that may be
incurred by the postponement. Ifyour witnesses will not come at your request,
you should apply to the ofﬁcer of the Court, either in person or by Attorney
or Vakeel, not later than the

day of

, for subpoenas

to compel their attendance.
XIX.
If the summons be to settle the issues, the day for the appearance of the Time for appear
Defendant shall not be less than ten days, exclusive of the day of service ance on a summons
tolsettle issues.
C 3
.
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and day of appearance, above the time that may be necessary for the service of
the writ, such time to be computed at the rate of one day for every eight miles
in a straight line that the residence of the Defendant may be distant from the
Court.
XX.
If the summons be for a ﬁnal dispOsal of the case, the day to be ﬁxed for
Time for appear
ance on a summons the appearance of the Defendant shall not be less than ﬁfteen days (exclusive
for ﬁnal disposal of
the case.

as aforesaid) above the time that may be necessary for the service of the writ,

such time to be computed in the manner above mentioned.

Service qf Summons on the Defendant.

Summons shall be

served by the
ofﬁcer.

Latest day of ser
vice to be written
at foot of the
summons.

How service shall
be made.

XXI.
The writ of summons shall be delivered to the Bailiff or other proper ofﬁcer

of the Court, to be served by himself or one of his subordinates, and such
ofﬁcer shall be responsible for its due service.
XXII.
A day on or before which the summons must be served shall be
written at the foot of the summons before delivery to the ofﬁcer, and the
day so to be written shall be always such as to allow the Defendant the full
beneﬁt of the clear days to which he may be entitled under Articles XIX.
and XX.
XXIII.
Service of the summons shall be made by exhibiting the original under the
seal of the Court, and delivering or tendering a copy thereof and of the
endorsements thereon, together with any notice to produce, and copies of any

documents or instruments in writing that may have been delivered to the Clerk
or proper ofﬁcer of the Court, at the time of applying for the summons, for the
purpose of being served therewith.
XXIV.
When there are
several Defendants.

When there are several Defendants, service of the summons shall be made
on each Defendant, unless all the Defendants are members of one joint and

undivided Hindoo family ; in which case service on any one of the Defendants
shall be sufﬁcient, if made at the dwelling house of the joint-and undivided
family.
XXV.
Service to be on
Defendant in per
son, or on his ac

Whenever it may be practicable, the service shall in all cases be on the
Defendant in person, unless he have an accredited agent, empowered to accept
the service; in which case service on such agent shall be sufﬁcient.

credited agent.

Who may be an
agent for this pur

pose.

XXVI.
Any Attorney or Vakeel of the Court, or any other person residing within
its local jurisdiction, may be appointed an accredited agent to receive the
services of summonses and all other judicial process. The appointment shall
always be in writing, and shall be ﬁled with the Clerk or other proper officer of
the Court to which the agent is accredited, and shall be considered to be in full
force until it shall be revoked, and such revocation be recorded with the proper

officer of the Court.
XXVII.
The Vakeel of Government in the High Court shall be accounted the
Accredited agents
of Government and accredited agent of the Government and of the East India Company for the
the East India
purpose of receiving services of summonses, and all other judicial process
Company.
against the Government or the East India Company that may be issued out
of the said High Court, and the Government Pleader in all other Courts shall
in like manner be accounted the accredited agent of the Government for the
purpose of receiving sevices of summonses and all other judicial process against
the Government, issuing out of the Court in which he may be the Pleader of
Government.
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XXVIII.
When the Defendant cannot be found, and has no accredited agent empowered

to accept the service, it may be made on any adult member of his family
residing with him.
XXIX.

If Defendant can
not be found, ser

vice may be made
on a member of his

family.

In all cases where the summons is served on the Defendant personally, or The person served

any agent or other person on his behalf, the serving ofﬁcer shall require the is to be required
to endorse the
signature of the person on whom the service may be made, to an acknowledg summons.
1
ment of service to be endorsed on the original summons.
XXX.
When the Defendant cannot be found, and there is no agent or other person If the summons
empowered to accept the service, nor any member of his family on whom the cannot be served, it
is to be returned
same can be served, the serving ofﬁcer shall ﬁx the copy of the summons with with
an endorse
its endorsement, and accompanying notice and copies of documents, if any be ment of non
annexed thereto, on the outer door of the Defendant’s dwelling house; and if service.
he shall have no dwelling house in the place, the serving ofﬁcer shall return the
summons to the Court from whence it issued with an endorsement thereon that
he has been unable to serve it.
XXXI.
The serving ofﬁcer shall in all cases in which the summons has been served, If served, time and
of service
endorse on the original summons the time and the manner when and how it was manner
to be endorsed.
served.
.
XXXII.
In all cases in which a summons shall be returned to the Court without If the summons be
having been served on the Defendant, the Plaintiff shall be at liberty to returned unserved,
the Plaintiff may
apply to the Court for an order to substitute some other mode of serving the apply
to the Court
summons for service in the manner above specified ; and if it shall appear to the to substitute
Court that there is reasonable ground for believing that the Defendant is keeping service.
out of the way of its ofﬁcer, for the purpose of avoiding the service of the
summons, it shall pass an order directing that the summons may be served by
ﬁxing up copies thereof, with its endorsement and accompanying notice and
copies of documents, if any be annexed thereto, upon some conspicuous place
in the Court House and also upon the door of the house in which the Defendant
shall have last resided if it be known where he last resided; or that the sum

mons shall be served in such other manner as the Court shall think proper.
And the service which shall be substituted by order of the Court shall be as
effectual to all intents and purposes as if it had been effected in the manner
above speciﬁed.
XXX III.
Whenever service shall be substituted by order of the Court, by virtue of'

When service is

the power contained in the last article, the time for the appearance of the substituted, the
time for appear
Defendant shall be enlarged, so as to allow him the full benefit of the clear days ance is to be '

to which he may be entitled under Articles XIX. and XX.
XXXIV.
If the Defendant be resident Within thejurisdiction of any other Court than
that in which the suit may be instituted, and has no accredited agent empowered

enlarged.

How the summons
is to be served

when the Defen
to accept the service, the summons shall be transmitted by the Clerk or proper dant
is out of the
ofﬁcer of the Court to the Clerk or proper ofﬁcer of the Court within whose jurisdiction.
jurisdiction the Defendant may reside, with such enlargement of the time for
appearance as the case may require. And the Clerk or proper ofﬁcer of

the last-mentioned Court shall, upon receipt thereof, deliver the same to the

Bailiff or other proper ofﬁcer of of his own Court, 0 be served in the manner
above directed; and upon the return of the summons by the serving ofﬁcer, it
shall be transmitted to the Clerk or proper ofﬁcer of the Court from whence it
originally issued.
XXXV.
If the Defendant be resident at some place out of the territories of the East
India Company, and have no agent empowered to accept the service, and the

How it is to be
served when he is
out of the terri
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toriea of the East _ suit be for landed or other real property, the summons may be served on any
India Company- person in charge of the landed or other real property to which the suit may
relate, and the service shall be as effectual for all purposes of the suit as if the
person had been duly empowered to accept it. If there shall be no person in
charge of the landed or other real property to which the suit relates, on whom
the summons can be served, or if the suit shall not relate to landed or other
real property, but the Defendant is nevertheless subject to the jurisdiction of
the Court by reason of' the cause of action having arisen within the limits of its
jurisdiction, a copy of the summons and of the endorsements thereon, together
with any notice to produce, and any copies of any documents or instruments
in writing- that may have been delivered to the Clerk or other proper officer of
the Court, at the time of applying for the summons for the purpose of being
served therewith, shall be addressed to the Defendant at the place where he may

reside, and forwarded to him by post: Provided that in all cases in which a
Defendant is resident at some place out of the territories of the East India
Company, the time for the appearance of the Defendant shall be regulated by
the time which may be required for communication by post between the place
at which the Court is holden and the place where the Defendant resides; and
provided also, that if on the day fixed for the hearing of the cause, or on any
other day subsequent thereto on which the cause may be called on, the Defendant
shall not appear in person, or by Attorney or Vakeel, the Plaintiffshall apply to
the Judge, and it shall be lawful for the Judge to direct that the Plaintiff shall be
at liberty to proceed with his suit in such mannerand subject to such conditions
as to such Judge may seem meet ; provided always, that the Plaintiff shall prove
his case to the satisfaction of the Judge, and the making such proof shall be a
condition precedent to his obtainingjudgment.
.
XXXVI.
How native

When the defendant is a native oflicer or soldier in the service of the

ofﬁcers and

Government, a copy of the summons and of the endorsements thereon, together

soldiers are“) be
saved"

with any notice to produce and any copies of any documents or instruments
in writing that may have been delivered to the Clerk or other proper officer
of the Court for the purpose of being served therewith, shall be transmitted
by the Judge to the commanding officer of the corps to which the native
officer or soldier shall belong, for the purpose of being served on such native
oﬂicer or soldier. The commanding ofﬁcer, after causing the summons and
its accompanying notices and copies of documents to be served on the party to
whom it is addressed if' practicable, shall return the summons to the Judge,
with the written acknowledgment of the party endorsed thereon. If'f'rom any
cause the summons cannot be served upon the native ofﬁcer or soldier to whom
it is addressed, it shall be returned by the commanding officer to the Judge
from whom it may have been received, with information of the cause which

has prevented the service of it. In such case the Court shall either make a
further reference with the view of' causing the summons to be duly commu
nicated to the native officer or soldier, or shall adopt such other measures for
that purpose as, on a consideration of' the circumstances of each case, shall
appear to be proper.

How privileged Persons are to be summoned.
XXXVII.
substitutes
in the preceding
shall abe letter,
construed
to prevent
summons infor
thethe?i theNothing
Court contained
from substituting
for the rules
summons,
roobekaree,
or

on“ °f Prlvneged other appropriate proceeding under the seal of the Court, when the person
Persons‘
whose presence is required is of a rank or class in society which entitles him
to such mark of consideration ; and in such cases the letter or other proceeding
shall be treated in all respects as a summons, and shall be accompanied with
a copy of' the directions which would ordinarily be endorsed on the summons,

and with any notice and copies of any other documents which would have been
delivered therewith, if' a summons had been issued for the appearance of' the

party.
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XXXVIII.
A list of the persons (if any) residing within the limit of the Court'sjuris List of' privileged
diction, who are entitled to the mark of consideration mentioned in the last persons to be kept
the ofﬁcer
article, shall be kept in the ofﬁce of the Clerk or other proper ofﬁcer of the by
Court.
Court, and any application for a summons against a person whose name is

of

entered in the said list, shall be referred by the ofﬁcer to the Judge for'his

order before the summons shall be issued to the Defendant.
XXXIX.
When a letter or other proceeding is sent to a party on account of his being Service how to be
ofa class or rank of society that entitles him to that distinction, it may be [made on privileged
transmitted through the post-ofﬁce, or by a special messenger selected by the persons.
Court, or in any other manner that the Court may deem sufﬁcient; unless
the party shall have an accredited agent empowered to accept service of
judicial process; in which case delivery to such'agent shall be sufﬁcient
service. When the letter is transmitted through the post-ofﬁce, or by special
messenger, proof that it was duly posted, or was delivered to the messenger,
shall be sufﬁcient proof of its due service, in the absence of evidence to the
contrary.

How Persons not bqbre the Court may be made Parties to 0 Suit.
XL.
In every suit concerning the succession of right of inheritance to a zemindary,
talook, land, house, or other real property, to which there may be more
persons than one who by the Hindoo or Mahomedan law (regard being had
to the religion of the claimants) would be entitled to a portion of the estate,
there shall be issued, at the'same time with the summons to the particular
‘ Defendant or Defendants, and in addition thereto, a proclamation setting forth
the names of the parties, the nature of the suit, the day ﬁxed for the hearing

In certain cases of‘
inheritance, apro
clamation for
claimants to be
issued at the same
time as the sum
mons to the

Defendant.

of the cause, and whether it have been ﬁxed for the ﬁrst hearing and settlement

of issues, or for ﬁnal disposal, and calling on all persons having any claim to
any share or interest in the property, to appear on the said day, either in
person or by an Attorney or Vakeel of the Court, and be prepared to state
their claims to the Court, and to support them by proper evidence.
XLI.
The proclamation shall be read aloud by the ofﬁcer employed to serve the

Proclamation how

summons on some public place, within the limits of the zemindary, talook, to be published.

land, or other real property concerning which the suit may be brought, and
copies thereof shall be ﬁxed up in some conspicuous part of the Court House,
and on the out‘er door of the family dwelling house of the person the right
of succession or inheritance to whose property is in question, or of the house
in which he may have last resided. If the suit shall he brought in any Court
subordinate to the Zillah Judge, a copy of the proclamation shall also be
ﬁxed up in some conspicuous part of the Court of the Zillah Judge, as well
as in the Court of the particular Judge in whose Court the suit may be
brought.
XLII.
If in any suit it shall appear to the Court at any hearing of the cause, Proclamation may
that all the persons who may be entitled to some share or interest in the be issued in any
suit by order of

property in dispute, have not been made parties to the suit, it shall be com the Court.

petent to the Court to adjourn the hearing of the cause to a future day to
be ﬁxed, and to direct a proclamation to be issued calling upon all persons
having any claim to any share or interest in the property to appear on the day
so to be ﬁxed, and be prepared to state their claims to the Court, and to
support them by proper evidence. If the suit shall relate to the succession or
right of inheritance to a zemindary, talook, land, house, or other real property,
the proclamation shall be published or made known in‘ the manner prescribed in
the last preceding article. If the suit shall relate to any other matter or thing,
a copy of the proclamation shall be ﬁxed up in some conspicuous part of the

Court House, and it shall also be compggent to the Judge to direct that the pro
5.
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clamation shall be published or made known in such or other manner as he may
think proper. If the suit shall be brought in any Court subordinate to the
Zillah Judge, a copy of the proclamation shall in all cases be fixed up in some
conspicuous part of the Court of the Zillah Judge, as well as in the Court of
the particular Judge in whose Court the suit may be brought.
XLIII.
If any claimant
If any claimant shall appear on the day ﬁxed in any proclamation issued
appear he is to be under the provisions of Article XL. or of Article XLII., the Court shall inves
treaﬁe‘l 3? a Party

tigate his claim and pronounce a decision thereon, in the same way as if he had

0 t e sult'l

been made originally a party to the suit.

4

Of Suits against the Government and its Oﬁicers, and the East India
Company.
XLIV.
“the suit be

If the suit be against the Government, or against any of its ofﬁcers for

against the
Govemmentorifs
ofﬁcers, the appli
cation fora sunk
mons is to be
referred to the
Judge.

acts which the Plaintiff at the time of applying for the summons alleges to
have been done in an ofﬁcial capacity, the application for the summons shall
be referred by the ofﬁcer to the Judge for his order before any summons shall
be issued to the Defendant.
XLV

In cases where the
If it shall appear to the Judge, after examining the applicant, that the
Civil_C0'1r_t8l18‘{e act complained of was done pursuant to a special order originating with
Eatsgegitnitrzlsl‘l‘c' the Government, or with the Board of Revenue, and that the ofﬁcer by

omwi ofGovern_
ment, the applicaqtistobe
Signs: mnzhe
o e me '

whom the act was done is not liable to be sued for it, the Judge shall direct
the person who may have made the application for the summons to apply in
the ﬁrst place to the Government by petition, stating wherein he considers
himself injured under the Regulations of the Bengal Code, or the Acts of the
Council of India, and praying that the Government will order the Court of
Civil Judicature in which the cause may be cognizable, to try the contested
point or matters by the Regulations or Acts. If-the Government shall deem
proper to grant the prayer of such petition, and the plaintiff shall ﬁle an
order to the above effect with the Clerk or proper ofﬁcer of the Court; or if
a Plaintiff shall in the ﬁrst instance, with his application for a summons in a case
of the aforesaid description, produce an order from the Government to the
effect aforesaid, and it shall appear to the Judge that the case is within his
jurisdiction and cognizable under the order, he shall direct the summons to be
issued to the ofﬁcer by whom the act complained of may have been done, in the
same way as is herein-before prescribed for the issuing of summonses to private
individuals; and in no case shall a summons be issued to any_Defendant in a

case of the nature aforesaid without an order to the effect aforesaid.

In_ cases where the

XLVI.
If it shall appear that the act complained of was done without any order

of the Government, or of the Board of Revenue, and that the act complained
aggnsgthe ofﬁcers of 1s one for winch the ofﬁcer by whom it was done is declared amenable
ofthe Governunder the Regulations of the Bengal Code or the Acts of the Council of India,
ment, the Judge is the Judge shall transmit the particulars of the claim, as set forth in the Register
gogifﬁftgglgnue referred to in Article XIII., to the Board of Revenue, together with copies of

' any documents or instruments in writing that may have been delivered to the
clerk or proper ofﬁcer of the Court at the time of applying for the summons,
for the purpose of being served therewith.
XLVII.
Howthe Board of

The Board of Revenue, after making due inquiries on the subject, shall

Revenue is to

determine whether the party complaining is entitled to redress directly fi'om

proceed
in cases
referredmit.

Government, or whether he shall be left to prosecute the case in the regular

course oflaw; and if they shall be of opinion that the party should be left to
prosecute the case in the regular course of law, they shall inform the Judge
by whom the case may have been referred to them of their determination to that
effect, and also whether the case is to be defended by the public officer as a
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suit against the Government, or by the person affected by the complaint in his
individual capacity.
XLVIII.
At the expiration of
days from the transmission, or at any When the_‘
earlier period when the Judge may receive intimation from the Board of suwmmls“ f°

Revenue that it has been decided that the party complaining shall be left to belss‘md'
prosecute his case in the regular course of law, the Judge shall direct a
summons to be issued to the oﬂicer whose act has been complained of, in the
same manner as is herein-before prescribed for the issuing of summonses to
private individuals.
The blank in this article is left to be ﬁlled up by the local government.

XLIX.
If the suit be against the East India Company, the summons shall be served Suitsagainst the
on the Government Vakeel in the High Court, who shall appear for the said East Ind“ CW"
Company on the day therein mentioned, to answer on their behalf to the suit Pany'
of the Plaintiff. And if the said Vakeel shall appear on the day mentioned in
the summons, and answer to the suit of the Plaintiff, or if he shall not appear on

the said day, or on any subsequent day on which his appearance ma be required
during the progress of the suit, or if he shall so appear, but shal refuse to be
unable to answer any question that may be put to him by the Court relative
to the suit, the procedure shall be the same in all respects as is herein-after
provided for suits against individual parties, or as near thereto as the circum
stances of the case will admit.

Of Arrest beﬁwe Judgment.
L.
If in any suit the Defendant, Zwith intent to avoid or delay the Plaintiff, When Defendant

is about to leave the jurisdiction, the Plaintiff may, either at the institution of tzzfgritsj‘i’clgge
the suit, or at any time thereafter until ﬁnal judgment, make an application to
J
_
Plaintiff ma
the Court to demand that security be taken for the appearance of the Defendant, apply that sgcurity
to answer any judgment that may be passed against him in the suit.
be taken for his
appearance.
LI.

I

If the Court, after examining the applicant and making such further How the Court is
investigation as it ma consider necessary, shall be of opinion that there is to Proceed on such
probable cause for beieving that the Defendant is about to leave its juris- apphcamn'
diction with the intent of avoiding or delaying the Plaintiff, it shall issue a
warrant to the proper ofﬁcer, enjoining him to bring the Defendant before the
Court, that he may give good and sufﬁcient bail for his appearance at any time
when called upon while the suit is pending, and until execution of any decree
that may be passed against him in the suit; the surety or sureties undertaking,
in default of such appearance, to pay, to an extent to be ﬁxed by the Judge
and speciﬁed in the warrant, any sum of money that may be adjudged against
him in the suit, with costs.

LII.
The sureties for the personal appearance of the Defendant may at any time
apply to the Court to be relieved from their engagements as sureties, whereupon
the Court shall issue its warrant directing that the Defendant be brought before
it. On the appearance of the Defendant to such warrant, or on his voluntary
surrender, the Judge shall direct the engagement of the sureties to be cancelled,
and shall call upon the Defendant to give fresh security, and in default thereof
shall commit him to custody. '
LIII.
Should a Defendant offer, in lieu of bail for his appearance, to deposit a sum
of money or other valuable property sufﬁcient to answer the claim against him,
with the costs of the suit, the Court may accept such deposit, and forthwith
discharge the Defendant.
‘

D 2

Sureties may apply
$0136 relievedﬁ'om
the" engagemenu'

Deposit in lieu of
bail
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dant is about to

LIV.
In the event of the Defendant neither furnishing security, nor offering a
suﬁicient deposit, he may be committed to custody until the decree shall have
been passed.
LV.
If in any suit the Defendant is about to leave the jurisdiction of the High
Court with intent to remain absent so long that the Plaintiff will or may thereby

leave the country

be obstructed or delayed in the execution of any decree that may be passed

Defendant to be
committed to
custody if he
cannot give
security.

When the Defen
the application to

be made to the

against the Defendant, the Plaintiff may m‘ake an application to the High Court,

High Court.

or to any Judge or Judges thereof, to the effect and in the manner aforesaid,
and the procedure shall be in all respects the same as herein-before provided,
except that the security for the appearance of the Defendant shall be for his
appearance in the Court, whatever it may be, in which the suit is pending.

Of Sequestration bqure Judgement.
LVI.
In certain cases
Plaintiff may apply
for a sequestration

of Defendant’s

If the Defendant, with intent to obstruct or delay the execution of any

decree that may be passed against him, is about to dispose of his property or
any part thereof, or to remove any such property from the jurisdiction of the
Court where the suit is pending, it shall be awful for the Court, on the appli

property.

cation of the Plaintiff in manner aforesaid, either at the institution of the suit

or at any time thereafter until ﬁnal judgment, to call upon the Defendant to
furnish suﬂicient security to fulﬁl any decree that may be passed against him
in the suit, when required; and on his failing to give such security, to direct
that any property, real or personal, belonging to the Defendant, or any debts
due to him, or any money standing in his name or to his account and in deposit
in any Court ofjustice, or any office of Government, or at his credit in any

Application, how
to be made.

bank, or any interest or dividends payable or thereafter to become payable on
any Government paper or shares in the capital or joint stock of any banking,
railway, or other public company or corporation, standing in his name, or such
a portion of such property, debts, or money as may be sufﬁcient to fulﬁl the
decree, shall be attached, and held in sequestration until the further order of
the Court.
'LVII.
The application shall be accompanied with the following particulars distinctly
written in the language in use in proceedings before the Court, viz., the nature
and amount of the claim, the property required to be sequestrated, and the
supposed value of each article or item thereof; and the Plaintiff shall, at

the time of making the application, declare that the claim is ajust one, and
that the Defendant is about to dispose of or remove his property in manner
aforesaid.
LVIII.
If
the
Court,
after
examining
the
applicant and making such further inves
Defendant may be
called on for
tigation as it may consider necessary, shall be satisﬁed that the Defendant
security.
intends to dispose of or remove his property, with intent to obstruct or delay
the execution of the decree, and if the Plaintiff shall in person or by his agent
enter into a bond'rendering himself liable in such sum as may be judged
adequate for all injury arising from the sequestration, in the event of his
demand being disallowed, either wholly or in part, the Court shall thereupon
issue a warrant to the proper officer commanding him to require security ﬁ‘om
the Defendant, in such sum as may be speciﬁed in the order, to produce and
place at the Court’s disposal, when required, the said property, or a portion
thereof sufﬁcient to fulﬁl the decree.
If security is not
provided property
may be seques

LIX.
If such security is not furnished within the time speciﬁed in the order, the
Court shall direct that the property, debts, or money mentioned in the par
ticulars which accompanied the Plaintiff"s application, or such portion thereof

trated.

as shall be sufﬁcient to fulﬁl the decree, shall be attached, and kept under

sequestration until further order.
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LX.
The process for requiring security and for attachment and sequestration,
when the property shall consist of goods and chattels, or other personal estate
and effects, may be issued successively or simultaneously, as the Court shall
think proper.
LXI.
The attachment and sequestration shall be made, according to the respective
natures of the property to be attached and sequestrated, in the manner herein
after prescribed for the attachment of property in execution of a decree for
money.
LXII.
In all cases of sequestration before judgment, the Court which passed the
the order for the sequestration shall at any time remove the same, on the
Defendant’s furnishing security as above required, together with security for
the costs of the sequestration.

Process for taking
security and for
sequestration may

be simultaneous.

How the seques
tration is to be
made.

Sequestration may
be removed when
security is fur
nished.

LXIII.
If, on the trial of the suit, it shall be discovered that the sequestration was Compensation for
applied for on insuﬁicient grounds, or if the Plaintiff’s claim is disallowed, needless sequestra

either wholly or in part, the Court shall (unless the Defendant shall in pre
ference seek redress by a civil action for damages) award against the Plaintiff
in its decree the whole of the amount speciﬁed in his penalty bond, or such
part thereof as it may deem a reasonable compensation to the Defendant for
the expense or injury occasioned to him by the Plaintiﬁ'.
LXIV.
Sequestrations before judgment shall not bar any person holding a decree
against the Defendant from attaching the property under sequestration, or affect
the rights of persons not parties to the suit.
LXV.
But if the party at whose instance the property was sequestrated points out
other property of the Defendant unattached, the creditor shall be bound in the

tion.

Sequestration not
to bar the execu
tion of decrees or

injure third
parties.
But person
holding the decree

ﬁrst instance to attach and sell such property in execution of his decree, before is ﬁrst to attach

selling the property under sequestration.
LXVI.
Whenever lands paying revenue to Government form the subject of a
suit, if the party in possession of such lands shall neglect to pay the Govern
ment revenue, and a public sale shall in consequence be ordered to take place,
the party not in possession shall, upon payment of the revenue due previously
to the sale, (and with or without security at the discretion of the Court,) be
put in immediate possession of the lands, and shall be entitled to charge the
amount so paid, with interest thereupon, at the rate of 1 per cent. per mensem,
in any adjustment of accounts which may be directed in the ﬁnal decree
upon the cause.

any other property
of the Defendant
that may be
pointed out.
Special case in
which Plaintiff
may be put in im
mediate possession
of land the subject
of suit.

Of Injunctions.
LXVII.
In any suit in which it shall be shown to the satisfaction of the Court that
any property which is in dispute in the cause is in danger of being wasted or
damaged by any party to the suit, it shall be lawful to‘ the Court to issue its
injunction to such party, commanding him to refrain from doing the particular
act or acts complained of, or to give such other orders for the purpose of
staying and preventing him from wasting or damaging the property, as to the
Court may seem meet. And in all cases in which it may appear to the Court
to be necessary for the preservation or the better management or custody of any
property which is in dispute in a cause, it shall be lawful to the Court to appoint
a receiver or manager of such property, and if need be to remove the person or
persons in whose possession or custody the property may be from the possession
or custody thereof; and to commit the same to the custody of such receiver or
D 3

Cases in which
an injunction to
stay waste may be
granted;

or in which a
receiver or ma

nager ma be
appomte .
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manager, and to grant to such receiver or manager all such powers for the
management or the preservation and improvement of the property, and the
collection of the rents and proﬁts thereof, and the application and disposal of
such rents and proﬁts, as to the Court may seem proper.
LXVIII.
In
any
suit
for
restraining
the
Defendant
from the committal of any breach of
Special rule in
actions for injunc contract or other injury, and whether the same be accompanied with any claim
tions.
for damages or not, it shall be lawful for the Plaintiff at any time after the
commencement of the suit, and whether before or after judgment, to apply
ex parte to the Court for an injunction to restrain the Defendant from the
repetition, or the continuance of the wrongful act or breach of contract com
plained of, or the committal of any breach of contract or injury of a like kind
arising out of the same contract or relating to the same property or right; and
such injunction may be granted or denied by the Court on such terms as to the

duration of the injunction, keeping an account, giving security, or otherwise, as
to such Court shall seem reasonable and just, and in case of disobedience such
injunction may be enforced by imprisonment in the same manner as a decree for
speciﬁc performance; provided always, that any order for an injunction may be
discharged or varied or set aside by the Court, on application made thereto by
any party dissatisﬁed with such order.

Of W'ithdrawfng Suits.

How the Plaintiff

may withdraw
from a suit.

LXIX.
If the Plaintiff be desirous of withdrawing fi'om the cause, he may give
notice thereof to the Clerk or proper ofﬁcer in person, or by his Attorney or
Vakeel, and to the Defendant by pre-paid post letter; after the receipt of which
by the Defendant he shall not be entitled to any further costs than those in
curred up to its receipt, unless the Judge shall otherwise order; and proof that

the letter was duly posted shall be sufﬁcient proof of the receipt thereof by the
Defendant, in the absence of evidence to the contrary.

Effects of with
drawal.

LXX.
If the notice be given to the ofﬁcer at any time before the day mentioned in
the summons, the Plaintiff shall be at liberty to bring a fresh suit for the same
matter, unless precluded by the rules for the limitation of actions. 1f the notice
be given on or subsequent to the day mentioned in the summons, the Plaintiff
shall be precluded from bringing a fresh suit for the same matter, unless he
shall have previously obtained the consent of the Defendant, or the permission

of the Judge to withdraw the suit. It shall be competent to the Judge at any
time before ﬁnal judgment to grant such permission on what may appear to him
sufﬁcient grounds for so doing, and on such terms as to costs or otherwise as he
may deem proper.
'
Of the Death, Marriage, and Bankruptcy 0r Insolvency of Parties.
LXXI.
Suit not to abate
by death.

The death of a Plaintiff or Defendant shall not cause the suit to abate.

A

note of the death shall be entered on the register of the suit, and the suit may
be continued as herein-after mentioned.

LXXII.
Proceedings in
case of death of
one or more of

several Plaintiffs
or Defendants.

Ifthere be two or more Plaintiffs or Defendants, and one or more of them

should die, and if the cause of action shall survive to the surviving Plaintiff

or Plaintiffs, or against the surviving Defendant or Defendants, the suit shall
proceed at the instance of the surviving Plaintiff or Plaintiffs, against the surviving
Defendant or Defendants.

LXXIII.
Proceedings in
case of death of
one or more of

several Plaintiffs,

If there be two or more Plaintiffs, andone or more of them should die, and

if the cause of action shall not survive to the surviving Plaintiff or Plaintiffs
alone, but shall accrue to them and the legal representative or representatives of
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the deceased Plaintiff or Plaintiffs, the Court may, on the application of the legal
representative or representatives of the deceased Plaintiff or Plaintiffs, enter the
name or names of such representative or representatives in the register of the
suit in the place or stead of such deceased Plaintiff or Plaintiffs, and the suit
shall proceed at the instance of the surviving Plaintiff or Plaintiffs and such
legal representative or representatives of the deceased Plaintiff or Plaintiffs;
and if the application be made before the trial, and there be any dispute as to
the fact of the person or persons so applying being the legal representative or
representatives of the deceased Plaintiff or Plaintiffs, the truth thereof shall be
tried thereat, together with the title of the deceased Plaintiff or Plaintiffs, and
judgment shall be given in favour of or against the person or persons making
such application, as if such person or persons were originally a Plaintiff or
Plaintiffs. If no application shall be made to the Court by any person or persons
claiming to be the legal representative or representatives of the deceased
Plaintiff or Plaintiffs, the Court shall direct a proclamation to be issued and
published in the manner prescribed in Articles XLI. and XLII., calling upon
the legal representative or representatives of the deceased Plaintiff or Plaintiffs
to appear on a day to be fixed in such proclamation, and to proceed with the
suit in his or their stead. If any person or persons shall appear on the day
mentioned in the proclamation to proceed with the suit as the legal repre
sentative or representatives of the deceased Plaintiff or Plaintiffs, his or their

where the right of
action accrues to
the survivor and

the representative
of the deceased.

name or names shall be entered in the register of the suit, and the suit shall

proceed at the instance of' the surviving Plaintiff or Plaintiffs and such person
or persons so appearing as the legal representative or representatives of the
deceased Plaintiff or Plaintiffs; and if the appearance be made before the trial,
and there be any dispute as to the fact of the person or persons so appearing
being the legal representative or representatives of the deceased Plaintiff or
Plaintiffs, the truth thereof shall be tried thereat together with the title of the

deceased Plaintiff or Plaintiffs, and judgment shall be given in favour of or
against the person or persons so appearing, as if such person or persons were
originally a Plaintiff or Plaintiffs. And if no person shall appear on the day to
be ﬁxed in the said proclamation, the suit shall proceed at the instance of the
surviving plaintiff or plaintiffs; and ifjudgment be given in favour of the
Defendant, the legal representative or representatives of the deceased Plaintiff

or Plaintiffs shall be bound thereby equally with the surviving Plaintiff or
Plaintiffs; but if judgment be given against the Defendant or Defendants, it
shall only be to the extent of the share or shares of the surviving Plaintiff or
Plaintiffs, and with a reservation of the rights of the legal representative or
representatives ofthe deceased Plaintiff or Plaintiffs.
LXXIV.
.
In case of the death of a sole Plaintiff or sole surviving Plaintiff, the Court Prdceeding in case
may, on the application of the legal representative or representatives of such of death of sole
Plaintiff, enter the name of such representative or representatives in the place or sole surviving
or stead of such Plaintiff in the register of the suit, and the suit shall thereupon Plaintiff
proceed ; and if such application be made before the trial, and the fact be
disputed, the truth thereof shall be tried thereat with the title of the deceased

Plaintiff, and judgment shall be given in favour of or against the person or
persons making the application, as if such person or persons were originally the
Plaintiff or Plaintiffs. If no application shall be made to the Court within what
it may consider a reasonable time by any person or persons claiming to be the
legal representative or representatives of the deceased sole Plaintiff or sole
surviving Plaintiff, it shall be competent to the Court to pass an order that the

suit shall abate, and to award the Defendant the reasonable costs which he may
have incurred in defending the suit, to be recovered from the estate or estates
of the deceased sole Plaintiff or surviving Plaintiff, or if the Judge shall think
proper he may, on the application of the Defendant, and upon such terms as to
costs as may seem ﬁt, pass such other order fer bringing in the legal representa
tive or representatives of the deceased sole Plaintiff or surviving Plaintiff, and

prosecutinga suit to a ﬁnal determination of the matters in dispute, as may
appear just and proper in the circumstances of the case.
LXXV.
‘ If there be two or more Defendants, and one or more of them should die, and Proceeding in

the cause ofaction shall not survive against the surviving Defendant or Defendants

D 4
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alone, and also in case ofthe death of a sole Defendant or sole surviving Defendant,
where the action survives, the Plaintiff may make an application to the Clerk or
other proper officer of the Court, with the following particulars distinctly
written in the language in ordinary use in judicial proceedings before the
Court, viz., the name, description, and place of abode of any person or persons

whom he alleges to be the legal representative or representatives of such
Defendant or Defendants, and whom he desires to be made the Defendant or

Defendants in his or their stead, and the Clerk or other proper ofﬁcer of the Court
shall thereupon enter the name of such representative or representatives in the
register of the suit in the place or stead of such Defendant or Defendants, and

shall issue a summons to him or them to appear on a day to be therein mentioned
to defend the suit.

If no application shall be made to the Court, the Court shall

direct a proclamation to be issued and published in the manner prescribed in
Articles XLI. and XLII., calling upon the legal representative or representatives
of such Defendant or Defendants to appear on a day to be ﬁxed in such proclama
tion, and defend the suit. If any person or person shall appear on the day men
tioned in the proclamation, to make defence to the suit, as the legal repre
sentative or representatives of the deceased, his or their name or names shall be

entered in the register of the suit, in the stead of the deceased Defendant or
Defendants, and the suit shall proceed in the same way as if such person or
persons had been originally a Defendant or Defendants thereto. And if no
person shall appear on the day to be ﬁxed in the said proclamation, the Court
may proceed to dispose of the cause in the manner provided in Article LXXXI.,
or may make such order as may appear to be just and proper in the circum
stances of the case.
'
LXXVI.
In
all
cases
in
which
the
legal
representative
or representatives of a deceased
Objections which
are competent to Defendant or Defendants shall be entered in the register, in the stead of such
the newDefendant. deceased Defendant or Defendants, if the issues shall not have been settled
before the death,the new Defendant or Defendants shall be entitled to make all

objections which would have been competent to the deceased Defendant or
Defendants, and in addition thereto may make such other objections to the suit
as may be appropriate to and rendered nesessary by his or their character of
legal representative; but if the issues shall have been settled before the death,
the new Defendant or Defendants shall be at liberty to object only by way of
denial, or to make such other objection only as may be appropriate to and rendered
necessary by his or their character of legal representative, unless by the leave
of the Judge he or they shall be permitted to object fresh matters ; and in case
the Plaintiff shall recover he shall be entitled to the likejudgment in respect of
the debt or sums sought to be recovered, and in respect of the costs prior to the
entry of the name of the new Defendant or Defendants, as he would have been
entitled to against the original Defendant or Defendants, and in respect of the
costs subsequent thereto he shall be entitled to the likejudgment as in an action
originally commenced against the legal representative.
LXXVII.
Marriage of‘ a
female Plaintiff or
Defendant not to
abate the suit.

The marriage of a woman, Plaintiff or Defendant, shall not cause the suit to

abate, but the suit may, notwithstanding, be proceeded with to judgment, and
the decree thereupon may .be executed upon the wife alone; and if the case

is one in which the husband is by law liable for the debts of his wife, the decree
may, with the permission of the Court, be executed against the husband also;

and in case of judgment for the wife, execution of the decree may, with the
permission of the Court, be issued, upon the application of the husband, where
the husband is by law entitled to the money or thing which may be the subject
of the decree; and if in any such suit the wife shall sue or defend by Attorney
or Vakeel appointed by her when sole, such Attorney or Vakeel shall have
authority to continue the action or defence, unless such authority be counter
manded by the husband, and the Attorney or Vakeel changed by authority of
the Court.

LXXVIII.
Bankruptcy or
insolvency when

not to abate the
Ill".

The bankruptcy or insolvency of the Plaintiffin any suit which the assignees
might maintain for the benefit of the 'creditors shall not be a valid objection to
the continuance of such suit, unless the assignees shall decline to continue the

REFORM OF THE JUDICIAL ESTABLISHMENTS, &c. OF INDIA.

33

suit, and give security for the costs thereof, within such reasonable time as the

Judge may order; but the proceedings may he stayed until such election is
made; and in case the assignees neglect or refuse to continue the suit, and to

give such security, within the time limited by the order, the defendant may,
within eight days after such neglect or refusal, object bankruptcy or insolvency
as a reason for abating the suit.

OfNotices to produce, and how they are to be served.
LXXIX.
Whenever any of the parties to a suit is desirous that any document, writing,
or other thing, which he supposes to be in the possession or power of another
of the parties thereto, should be produced at any hearing of the cause, he shall
at the earliest opportunity deliver to the Clerk or proper ofﬁcer of the Court
two notices in writing to the party in whose possession or power he supposes
the document, writing, or other thing, to be, calling upon him to produce the
document, writing, or other thing, on the day on which he wishes the same
to be produced; and one of such notices shall be retained by the ofﬁcer, and
the other shall be delivered by him to the bailiff or proper ofﬁcer, to be served
in the manner herein-after mentioned:
1. If the party on whom the notice is to be served shall have employed an
Attorney or Vakeel to act for him in the cause, the notice shall be served
on such Attorney or Vakeel by delivering the notice to him personally, or
by leaving it at his ofﬁce or ordinary place of residence.
. If a party shall not have employed an Attorney or Vakeel to act for him
in the cause, and shall have his place of abode within a radius of eight
miles from the Court House, the notice shall be served on him by delivering
it to him personally, or leaving it at his place of abode.
3. If the party shall not have employed an Attorney or Vakeel to act for him
in the cause, and shall not have his place of abode within a radius of eight

Two notices in
Writing to be deli
vered to the proper
ofﬁcer of the Court.

How the notice is
to be served.

miles from the Court House, but shall have entered in the book, to be kept

for that purpose by the proper ofﬁcer, the name and place of abode of
some person residing within such distance of the Court House on whom
he may wish that all notices or process in the cause should be served on his
behalf, the notice shall be served by delivering the same to such person, or
by ltaving it at his place of abode.
4. Ifthe party shall not have employed an Attorney or Vakeel to act for him
in the cause, and shall neither have his own place of abode within a radius
of eight miles from the Court House, nor shall have entered in the book

to be kept for that purpose the name and place of abode of some person
residing within such distance of the Court House on whom he may wish
that all notices or process in the cause should be served on his behalf, the

notice shall in like manner he served by delivering the same to the party
in person or by leaving it at his place of abode; unless the notice be for
some day subsequent to the ﬁrst hearing of the cause, in which case it: shall
be sufﬁcient service of the notice if it be ﬁxed up in some conspicuous
place in the ofﬁce of the Clerk or proper ofﬁcer of the Court, and also in
some conspicuous place of the Court House.

Of the Appearance of the Parties, and Judgment by Default for
Non-appearance.
LXXX.
On the day in that behalf mentioned in the summons, and from day to day, Parties must ap
if necessary, until the cause is called on, the parties shall be in attendance at pear in person or
the Court House in person or by an Attorney or Vakeel of the Court duly by Attorney.
empowered to represent them in all matters relating to the prosecution or
defence of the action, as the case may be.
LXXXI.
If, on the day ﬁxed for the hearing of the cause, or any other day subsequent Consequences of
thereto on which the cause may be called on, neither party appears, either in non-appearance
3'
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of a sole Plaintiff

person or by an Attorney or Vakeel of the Court, when duly called upon by

or Defendant.

the proper ofﬁcer of the Court, the cause shall be struck out, with liberty to

the Plaintiff to bring a fresh suit, unless precluded by the rules for the limita

tion of actions. 1f the Plaintiff shall appear in person or by Attorney or
Vakeel and the Defendant shall not appear in person or by Attorney or Vakeel,
and it shall be proved to the satisfaction of the Judge that the summons was
duly served, or if the Defendant, having appeared in person or by Attorney or
Vakeel, shall refuse to answer to the claim of the Plaintiff, then and in any
of these cases the Judge shall pass judgment against him by default. And in
like manner, if the Defendant shall appear in person or by Attorney or Vakeel,
and the Plaintiff shall not appear in person or by Attorney or Vakeel, or,

When there are
several Plaintiffs
or Defendants each
may authorize the

other to appear for
him.

When such ap
pearance may be
made without
special authority.

Consequence of
non-appearance of
one or more of
several Plaintiffs.

Consequence of
non-appearance of
one or more of
reveralDefendants.

having appeared, shall refuse to state his claim or to answer any questions
respecting the same that the Judge may think proper to at to him, then and
in any Of these cases the Judge shall pass judgment agamst the Plaintiff by
default.
LXXXII.
When there are two or more Plaintiffs, any one or more of them may be
authorized to appear, plead, and act for the other or others of them ; and in

like manner, when there are two or more Defendants, any one or more of them
may be authorized to appear, plead, and act for the other or others of them;
provided that the authority shall in all cases be in writing, and shall be ﬁled
with the proper ofﬁcer of the Court; when so ﬁled it shall be as effectual to
all intents and purposes as if the person so authorized to appear, plead, and act
were a Vakeel of the Court.
LXXXIII
Nothing in the preceding Article contained shall be taken to prevent any
one of two or more Plaintiffs or Defendanis from appearing for the other or
others of them respectively, without any special authority, when already
entitled by law so to do by reason of unity of interest in the matter in dispute,
or otherwise howsoever.
LXXX IV.
If there are two or more Plaintiffs, and one or more of them shall appear
in person, or by Attorney or Vakeel, or by a Co-Plaintiff or Co-Plaintiffs duly
authorized or entitled as aforesaid, and the other or others of them shall not
appear in person, or by Attorney or Vakeel, or by Co-Plaintiff or Co-Plaintiffs
duly authorized or entitled as aforesaid, it shall be competent to the Judge to
proceed with the suit at the instance of the other Plaintiff or Plaintiffs who shall
have appeared, in the same way as if all the Plaintiffs had appeared, and to pass
such order as may be just and proper in the circumstances of the case; and if
there are two or more Defendants, and one or more of them shall appear in
person, or by Attorney or Vakeel, or by a Co-Defendant or Co-Defendants, duly
authorized or entitled as aforesaid, and the other or others of them shall not

appear in person, or by Attorney or Vakeel, or by a Co-Defendant or C0
Defendants duly authorized or entitled as aforesaid, and if the Plaintiff or Plaintiffs
shall consent to abandon the suit against the Defendant or Defendants who shall
have appeared, and if judgment by default can be given against the Defendant
or Defendants who shall not have appeared, without detriment to the rights or
interests of the other Defendant or Defendants, judgment may be given by default
against the Defendant or Defendants who shall have so failed to appear, upon
such terms as to the costs of the other Defendant or Defendants, or otherwise,

as to the Judge may seem proper; but if the Plaintiff or Plaintiffs shall not
agree to abandon the suit against the Defendant or Defendants who shall have
appeared, or if judgment cannot be given by default against the Defendant or
Defendants who shall not have appeared, without detriment to the rights or
interests of the Defendant or Defendants who shall have appeared, the Judge
shall proceed with the cause to judgment, and shall at the time of passing his
judgment give such order with respect to the Defendant or Defendants who shall
not have appeared as shall be just and proper in the circumstances of the case.

When and how

judgment by de

LXXXV.
In all cases of judgment against a Defendant by default, for non-appearance,
he may apply, at any time before the same shall have been ﬁnally executed,
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to the Court by which the judgment was passed, for an order to set it aside ; fault may be set
and if it shall be proved to the satisfaction of the Judge that the summons aside.
was not duly served, or that the Defendant was prevented by any sufficient
cause from appearing when the cause was called on for hearing, the Judge
shall pass an order to set aside the judgment, and shall appoint a day for pro
ceeding with the cause. And in like manner in all cases of judgment against a
Plaintiff by default for non-appearance, he may apply, within a reasonable time,
for an order to set aside the judgment; and if it shall be proved to the
satisfaction of the Judge that the Plaintiff was prevented by any sufficient
cause from appearing when the cause was called on for hearing, the Judge shall
pass an order to set aside the judgment by default, and shall appoint a day for
proceeding with the cause. In all cases whatsoever of judgment by default, in
which a Judge shall pass an order for setting aside the judgment, his order
shall be ﬁnal; but in all cases in which he shall reject an application to set
aside a judgment by default, an appeal shall lie from his order refusing the
application, to the tribunal to which his ﬁnal decision in the suit would be
appealable, provided that the appeal he preferred within the time allowed for
an appeal from such ﬁnal decision.
LXXXVI.
If it shall not be proved to the satisfaction of the Judge that the summons
was duly served on the Defendant in sufficient time to enable him to appear
in person or by Attorney or Vakeel on the day ﬁxed for the hearing of the
cause, the Judge shall, at the option of the Plaintiff, either postpone the cause

to a future day, and grant him a second summons to the Defendant, to be
served in like manner as aforesaid, in continuation of the existing suit, or

When the Defen
dant has not been
summoned in suffi
cient time, the
Plaintiff may apply
for a new summons
or bring fi-esh suit.

permit him to withdraw his suit, and if he shall elect to withdraw his suit, he

shall be at liberty to institute a fresh suit for the same matter against the
Defendant in the same Court, or in any other Court of competent jurisdiction,
at any time, unless precluded by the rules for the limitation of actions.

Of the Examination of the Parties.
LXXXVII.
In all suits in which both the parties appear in person or by Attorney or Examination of
Vakeel before the Judge, they or their Attorneys or Vakeels may be examined the parties or their
orally by the Judge, and it shall be incumbent on them respectively to Attorneys.
answer such questions in regard to the suit as he may think proper to put
to them.
LXXXVIII.
If any of the parties shall appear by an Attorney or Vakeel of the Court, Consequence of
and such Attorney or Vakeel shall refuse, or be unable to answer any ma refusal or inability
of Attorney to
terial question relating to the case, which the Judge is of opinion that the answer.
party whom he represents ought to answer, and is likely to be able to answer
if interrogated in person, the Judge shall postpone the hearing of the cause to
a future day, and direct that the party whose Attorney or Vakeel may have
refused, or been unable to answer as aforesaid, shall attend in person on such

day, and shall pay the costs of the opposite party ;—and if the party so directed
to attend shall fail to appear in person on the day to be so appointed, the
Judge may pass judgment against him, as in case of default, or give such
other order in relation to the cause as he may deem proper in the circumstances
of the case.

Of the Production of Documents.
LXXXIX.
The parties, or their Attornies or Vakeels, shall bring with them, and have Documentary

in readiness at the ﬁrst hearing of the cause, to be produced when called
upon by the Court, all their documentary evidence of every description, and all
documents, writings, or other things which may have been speciﬁed in any notice
to produce which may have been served on them respectively within a rea
E 2
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sonable time before the hearing of the cause ; and no documentary evidence of
any kind, which the parties or any of them may desire to produce, shall be
received by the Court at any subsequent stage of the proceedings, unless good
cause be shown to its satisfaction for the non-production of the document at the
ﬁrst hearing.
XC.
All exhibits produced by the parties shall be received and inspected by the
Court; but it shall be competent to the Court, after inspection, to reject any
exhibit which it may consider irrelevant or otherwise inadmissible.

Court.

XCI.
Unstamped docu
ments may be

received on pay
ment of duty and
penalty.

If the exhibit be a deed, instrument, or writing, chargeable with stamp duty

under the existing Regulations of the Bengal Code, or Acts of the Council of
India, it shall not be received in evidence if unstamped or not sufﬁciently
stamped, until the whole or the deﬁciency (as the case may be) or the stamp
duty and the penalty required by the existing Regulations of the Bengal Code
or Acts of the Council of India shall have been paid to the Clerk or proper
ofﬁcer of the Court.

XCII.
Duty and penalty
Such ofﬁcer shall, upon payment to him of the whole, or of the deﬁciency
to be received by
(as
the case may be) of the stamp duty payable upon or in respect of such
oﬁieer of Court.
document, and of the penalty required by the Regulations of the Bengal Code
or Acts of the Council of India, give a receipt for the amount of'the duty or
deﬁciency which the Judge shall determine to be payable, and also of the
penalty ; and thereupon such document shall be admissible in evidence, saving
all just exceptions on other grounds ; and an entry of the fact of such payment
and of the amount thereof shall be made in a book kept by such ofﬁcer; and
such ofﬁcer shall at the end of every month duly make a return to the
collector of revenue of the Zillah of the monies (if any) which he has so
received by way of duty or penalty, distinguishing between such monies, and
stating the number and title of the cause and the names of the parties from
whom he received such monies, and the date, if any, and description of the

document, for the purpose of identifying the same; and he shall pay over the
said monies to the collector of revenue, or to such person as he may appoint
or authorize to receive the same; and the collector of revenue, or other proper

authority, shall, upon production of the receipt herein-before mentioned, cause
such documents to be stamped with the proper stamp or stamps in respect of
the sums so paid as aforesaid.

How admitted

XCIII.
When an exhibit is received by the Court, and admitted in evidence, it shall

exhibits are to

be endorsed with the number and title of the suit, the name of the party pro

be marked.

ducing it, and the date on which it was produced, and shall be ﬁled as part
of the record.

Rejected exhibits
to be marked
and returned.

When exhibit

admitted in evi
dence may be
returned.

XCIV.
When an exhibit is rejected by the Court, it shall be endorsed in the
manner speciﬁed in the last preceding article, with the addition of the word
“rejected,” and the endorsement shall be subscribed by the Judge. The
exhibit shall then be returned to the party who produced it, unless the Court
shall think proper, for special reasons, to reclaim it; and in all cases in which a
rejected exhibit is returned, a certiﬁed copy of the exhibit and the endorsement
shall be kept by the Court.
XCV.
When the time for appealing has elapsed, or in case the suit has been
appealed, then after the appeal has been ﬁnally disposed of, either party
shall be entitled, on application to the Court in which the exhibit may be, to
receive back any document produced by him in the suit, unless the further
use of such exhibit has been superseded by the terms of the decree, or the Court
has directed it to be detained for purposes of public justice, as on suspicion of
forgery.
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XCVI.
Any exhibit may be returned before the time mentioned in the last preceding May be returned
Article, if the Judge of the Court in which the document may happen to be S°°ner~ for Shem

shall think proper, for special reasons, to order its return.

reasons“

XCVII.
In all cases in which a document once received by a Court of Justice and Certiﬁed copy of
admitted in evidence is restored, a copy, properly certiﬁed, shall be substituted returned “him”

for it in the record of the suit, and a receipt shall be given by the party mbe kept
receiving it in a separate receipt book kept for the purpose.
XCVIII.
Any Civil Court may of its own accord, or_upon the application of any Court, may send
of the parties to a suit, send for, either from its own records or from any for Wipers from"!
other public ofﬁce or Court, the record of any other suit or case, and inspect the "w" “'“Ids 0' .
.
.
.
.
from other public
same, when the Inspection of such record or any part of it shall appear likely ofﬁces or Chung
to elucidate the facts of the suit before the Court, and to promote the ends of
justice.

Of the Settlement qf Issues.

XCIX.
If in the course of the oral examination of the parties or their Attorneys or Framing of issues.
Vakeels it shall appear that they are not at issue upon any question of law or
fact, the Court may at once give judgment; and ifit shall appear that they are
at issue on some question of law or fact, the Judge after he shall have satisﬁed
himself by such oral examination of the parties or their Attorneys or Vakeels,
on what questions of law or fact they are really at issue, will proceed to frame
and record the issues of law and fact on which the right decision oftlie case may
appear to him to depend.
C.
For the purpose of assisting the Judge in framing the issues, the parties writtenstatement
or their Attorneys or Vakeels may tender at the ﬁrst hearing of the cause may be tendered
written statements of their respective cases, which statements the Judge shall by .‘l‘elparj‘e; t°

receive and peruse, and put on the record; but he may, nevertheless, frame the tiibgrgt‘ilesrig; at
issues from the allegations of fact which he collects from the oral examinations, orthe cause,

notwithstanding any difference between such allegations of fact, and the alleg. tions of fact contained in the written statements so tendered by the parties or

their Attorneys or Vakeels.
CI.
No such written statement shall be received after the ﬁrst hearing of the. No statement to
cause, unless called for by the Judge under the power herein-after contained.

be "Ike" thewan
unless called for

011.

by the Judge.

It shall be competent to the Judge, at any time before ﬁnal judgment, to call Judge may at any
for a written statement, or an additional written statement, from any of the “We call fora

parties, for the purpose of assisting him to frame or amend the issues.

wr't‘e“ Sta‘emen“

CIII.
Written statements shall be as brief as the nature of the case will admit, and How written

shall not be argumentative, nor by way of answer one to the other; but each statements are to
statement shall be conﬁned, as much as possible, to a simple narrative of the be framed“

facts which the party by whom or on whose behalf the written statement is
made believes to be material to the case, and which he believes he will be able

to prove if called upon by the Court.
CIV.
If it shall appear to the Court that any written statement presented by or Judge may reject

on behalf of a party, whether the same have been spontaneously tendered an improper
or have been called for by the Court, is argumentative or unnecessarily prolix, statement,
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or that it contains matter irrelevant to the suit, the Judge may reject the same;
and it shall not be competent to a party whose written statement has been rejected
for any of these causes, to present another written statement, unless it shall be

expressly called for by the Court.
or expunge irrele
vant matter,

If the Judge think proper, he may, instead

of absolutely rejecting the written statement, receive and record the same, after

he shall have struck out all such parts of the written statement as he may con
sider to be argumentative, unnecessary, or irrelevant; and such parts of any

written statement as may be so struck out by the Judge shall he disallowed
upon any taxation of costs as between party and party.
and ﬁne party
presenting it.

Judge may call for

It shall also be com

petent to the Judge to impose upon the party from whose written statement he
shall see ﬁt to strike out any part, as being argumentative, unnecessary, or
irrelevant, a ﬁne not exceeding ﬁfty rupees.
CV.
If the Judge shall be of opinion that the issues cannot be correctly
framed without the examination of some person other than the persons already

a person whom he
thinks it proper to
before the Court, or without the reading of some document not produced by
examine before
framing the issues. any of such persons, he may adjourn the Framing of the issues to a future day,

Amendment of
issues.

and may compel the attendance of such person, or the production of the docu
ment by the person in whose hands it may be, by subpoena or other suitable
process.
CVI.
At any time before the decision of the case, the Judge may amend the issues
on such terms as to him shall seem ﬁt, and all such amendments as may be
necessary for the purpose of determining the real question or controversy
between the parties shall be so made.
CVII.

Appeal.

If either party is dissatisﬁed with the issues as ﬁnally framed by the Court,
such party may appeal upon that ground after the decision of the case.

Of Issues by Agreement of Parties.
CVIII.
Questions of fact,

When the parties to a suit are agreed as to the question or questions of fact,

or of law or equity, or of law or equity, to be decided between them, they may, at any time after
may be stated by
the parties in the the issue of the summons, state the same in the form of an issue, and enter into
form of an issue,

and an agreement
may be entered
into for the pay
ment ofa sum of
money, or the

doing or the re—
fraining to do a
particular act,

according to the
result of the issue.

an agreement in writing, which shall not be subject to any stamp duty, that
upon the ﬁnding of the Judge in the atﬁrmative or the negative of such issue a
sum of money ﬁxed by the parties, or to be ascertained by the Judge upon a
question inserted in the issue for that purpose, shall be paid by one of the parties

to the other of them, or that some property speciﬁed in the agreement, and in
dispute in the suit, shall be delivered by one of the parties to the other of them,
or that one or more of the parties shall do or perform some particular legal act
or acts, or shall refrain from doing or performing some particular act or acts,
speciﬁed in the agreement, and having reference to the matter in dispute, either
with or without the costs of the suit.
CIX.

The Judge, if sa
tisﬁed that the
agreement was
executed bondﬁde

If the Judge shall be satisﬁed, after an examination of the parties, their

may decree accord

Attorneys or Vakeels, or taking such evidence as he may deem proper, that the
agreement was duly executed by the parties. and that the parties have a bond
ﬁde interest in the decision of such question or questions, and that the same is

ingly.

or are ﬁt to be tried or decided, he may proceed to record and try the same, and

deliver his ﬁnding or opinion thereon in the same manner as if the issue had
been framed by himself in an ordinary suit, and may upon his ﬁnding or deciding
in such issue, give judgment for the sum so ﬁxed by the parties or so ascer
tained as aforesaid, or otherwise according to the terms of the agreement ; and

upon the judgment which shall be so given, decree shall follow, and may be
executed in the same way as if the judgment had been pronounced in a
contested suit.
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When the Suit may be disposed of at the First Hearing.
CX.
If the Court shall be satisﬁed that the questions of law or fact on which the If the summons,
parties are at issue do not require any further argument or proof than such as 3}“ fOfla ﬁnal

the parties or their Attorneys or Vakeels can at once supply, the Court may at c2205; Sfelpzrties
once decide such question, if the summons have been issued for a final disposal cons’em, suit may
of the cause;

and if the summons have been issued for a settlement of be decided at ﬁrst

issues only, the Court may in like manner at once decide the question, if the hearlng;
parties consent thereto.

CXI.
When the summons has been issued for the settlement of issues only, if the otherwise, the
parties or either of them do not consent that the Court shall at once decide :‘(f‘géngo‘gftgsesase
the questions of law or fact on which they may be at issue, or if the questions
p P
'
of law or fact on which they are at issue require further argument or proof than
the parties or their Attorneys or Vakeels can at once supply, the Judge shall
postpone the further hearing of the cause, and shall ﬁx a day for the production
of further evidence, or for further argument, as the case may require.

Of Adjournments.
CXII.
The Judge may, at any stage of the suit, grant time to the parties, or either Judge may'grant
of them, and may from time to time adjourn the hearing of the cause as be “29°; 01' 1:11me

may think ﬁt; and in all such cases the party applying for time shall pay the a u “‘8 aY
costs occasioned by such adjournment, unless the Judge shall otherwise direct.
CXIII.
If on any day to which the hearing of the cause may be adjourned, the How the Judge is
parties or either of them shall not appear in person or by Attorney or to Pfocefefll 15:1“?

Vakeel, the Court may proeeed to dispose of the cause in the manner speciﬁed

e dag?"

in Article LXXXI. or Article LXXXIV., as the case may be, or may make ﬁxed_

such other order as may appear to be just and proper in the circumstances of
the case.

Of Summoning Witnesses.
CXIV.
The parties, or their Attorneys or Vakeels, may at any time obtain, on appli- Appncation for

cation to the Clerk or other proper ofﬁcer of Court, summonses to witnesses or Summons.
other persons, with or without a clause requiring the production of books, deeds,

papers, and writings in their possession or control, and in such summons any
number of names may be inserted.
CXV.
The person applying for a summons shall pay to the Clerk or proper ofﬁcer
of the Court such a sum of money as shall appear to the Court to be reasonable,
to defray the travelling and other expenses of each witness, or other person
mentioned in the summons, in passing to and from the Court in which he may
be required to attend, and for one day’s attendance. If the Court be a sub
ordinate Court, regard shall be had, in ﬁxing the scale of such expenses, to
the rules, if any, established by the Court to which such Court shall be imme

diately subordinate. The sum so paid to the ofﬁcer shall be tendered to the
witness or other person, at the time of serving the summons, ifit can be served
personally. In addition to the sum so paid, the Court may direct such further
sum to be paid to the witness or other person as may appear to be necessary to

defray his travelling and other expenses, and also the expenses of his detention
under the summons, and in case of default in payment, may order such sum to
be levied by attachment and sale of the goods of the person ordered to pay the
same, and the witness or other person summoned shall not be bound to give

evidence, or produce any document until such sum shall be paid.
E4

Expenses of wit
"98865 E0 be P"lid
befm'e‘sf“ Of
summon“

$0

Time and place of
attendance to be
speciﬁed in sum

mons.

Summons to pro
duce a document
or to assist in
framing issues.
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CXVI.
Every summons for the attendance of any witness or other person shall
specify the time and place at which he is required to attend, and also the
purpose for which his attendance is required ; and any particular document or
documents which the witness or other person may be called on to produce shall
be described in the summons with convenient certainty. The witness shall
further be required to produce all deeds and documents in his possession relating
to the subject of the suit, and shall be bound to produce them unless he shall
satisfy the Judge that the notice to produce did not give him sufﬁcient
information.
CXVII.
Any person, whether a party to a suit or not, may be summoned to
produce a document, without being summoned to give evidence, and any
person summoned merely to produce a document, shall be deemed to have
complied with the summons, if he cause such document to be produced,

instead of attending personally to produce the same.

Service of Summons on a Witness.
CXVIII.
How the summons
shall be served.

Service to be on
the witness, or a
member of his
family.

When the sum
mons cannot be
served it is to be
returned to the
Court.

Time and manner
of service to be
endorsed on the

summons.

How a summons
on a witness who
resides in another

jurisdiction is to
be served.

‘Vhen a witness
absconds his pro
perty may be at
tached.

Every summons shall be served by exhibiting the original, and delivering
or tendering a copy; and the service shall in all cases be made a sufﬁcient
time before the time speciﬁed in the summons for the attendance of the witness,
to allow him a reasonable time for preparation, and for travelling to the place
at which his attendance is required.
CXIX.
Whenever it may be practicable, the service of the summons shall in
all cases be upon the person thereby required to attend; but when he cannot
be found, the service may be made on any adult member of his family residing
with him.
CXX.
When the person required to attend cannot be found, and there is no adult
member of his family on whom the summons can be served, the serving ofﬁcer
shall return the summons to the Court from whence it issued, with an endorse
ment thereon that he has been unable to serve 1t.

CXXI.
The serving ofﬁcer shall in all cases in which the summons has been served
endorse on the original summons the time and the manner where and how it
was served.
CXXII.
If the person required to attend be resident within the jurisdiction of any
other Court than that in which the suit is pending, the summons shall be
transmitted by the Clerk or proper ofﬁcer of the Court in which the suit is
pending, to the Clerk or proper ofﬁcer of the Court within whose jurisdiction the
person required to attend may reside ; and the Clerk or proper ofﬁcer of the
last-mentioned Court shall, upon receipt thereof, deliver the same to the bailiff
or other proper ofﬁcer of his own Court, to be served in the manner above
directed; and upon the return of the summons by the serving ofﬁcer, it shall
be transmitted to the Clerk or proper oiﬁcer of the Court from whence it
originally issued.
CXXIII.
If any person for whose attendance either to give evidence or to produce
a document, a summons shall be issued, cannot be served in either of" the ways

herein-before speciﬁed, the Court on being certiﬁed thereof by the return
of the serving ofﬁcer, and upon proof that the evidence of such witness or
the production of the document is material, and that the witness absconds or
keeps out of the way, may cause a proclamation requiring the attendance of
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such person to give evidence, or produce the document, at a time and place to
to be named therein, to be afﬁxed in some conspicuous place upon or near to
his house or place of abode; and if such person shall not attend at the time
and place to be named in such proclamation, his property (real and personal),
to such amount as the Court shall deem reasonable, (but subject to the same
limitation as to the articles exempt from attachment, as in case of attachment
for arrears of.rent,) shall be liable, under an order of the Court, to attachment

and sale.
CXXIV.
The cost of the attachment shall be borne in the ﬁrst instance by the party
applying for it, and the Court issuing the summons and attachment shall
not proceed to sale of the property if the witness shall appear and satisfy
the Court that he did not abscond or keep out of the way to avoid service

How the Court is
t<1[>I‘<1_°*"!‘1\*'ill'_
the MM?“ °" 1"“
appearance'

of' a summons, and that he had not notice of the proclamation in time to
attend at the time and place named therein.

Upon the appearance of such

witness the Court shall make such order in regard to the costs of the attach
ment as it shall deem ﬁt. If the witness appearing shall fail to satisfy the
Court that he did not abscond or keep out of the way to avoid service ofa
summons, and that he had not such a notice of the proclamation as aforesaid,
it shall be in the discretion ofthe Court to order the property attached, or any
part thereof, to be forfeited and sold for the purpose of satisfying all costs
incurred in consequence of such default, or absconding or keeping out of the
way, and any ﬁne which the Court may deem ﬁt to impose upon the witness
under the provisions of Article CCIX., or the Court may order the property
to be released from the attachment upon payment of such costs and ﬁne as
aforesaid.

Of the Examination of Parties as Witnesses.
CXXV.
When a party to a suit appears in person at any hearing of the cause, he Parties may be ex
may be examined as a witness either in his own behalf or on behalf of any other amme‘l
party to the suit, in the same way as if he were not a party thereto.

CXXVI.
If any party to the suit shall require to enforce the attendance of any other
party thereto as a witness, he shall, by himself or his Attorney or Vakeel, make
a special application to the Court for an order that the party do attend, and
shall show, to the satisfaction of the Court, sufﬁcient grounds in support of

Special application
*0 bejnaqe for the
“aflmuonpotfa
paryas a“, "955'

such application, otherwise a summons shall not be issued.

CXXVII.
The Court, if it think ﬁt so to do, may, before making such order, cause The Court may
notice to be given to the party or his Attorney or Vakeel, ﬁxing a day for such ﬁrst Issue a “05cc
.
.' .
' ,
_
party to show
cause why he should not attend and give
evrdtnce
, and may to show cause.
also, from time to time, if necessary, for good and sufﬁcient cause, enlarge the _
time for such application.
CXXVIII.
In support of the cause shown, the Court shall receive any declaration in May receivea

writing of the party, if signed by him and delivered into the Court by himself Written declaration
or his Attorney or Vakeel.
m support of the
cause shown.

CXX IX .
If no sufﬁcient cause be shown on the day ﬁxed, or upon any subsequent day If no sufﬁcient

to which the Court shall enlarge the time for that purpose, the Court shall issue cause be shown.
its order requiring the party to attend and give evidence.
“mm” ‘0 'ssue'

Attendance of Witnesses, and Consequence quon-attendance.
CXXX.
Any person who shall be summoned to appear and give evidence in a Cause Persons summoned
shall be bound to attend at the time and place named for that purpose.
to give evidence
3.

F

must attend. ,

4:2
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CXXXI.
If any witness, on whom any summons to give evidence or produce a docu
ment shall have been served in either of the ways speciﬁed in Article CXIX.,

Consequences of
non-attendance by
a witness not a
shall, without lawful excuse, fail to comply with such summons, the Court
party to the suit.

may issue an order to the bailiff or other proper officer to apprehend and
bring the witness before the Court. If any such person abscond or keep out
of the way, so that he cannot be seized or brought before the Court, his pro

Consequences of
refusal to give
evidence.

perty shall be liable to attachment and sale in the same manner as is provided
in Article CXXIII. with respect to a witness on whom the service of a sum
mons cannot be effected.
‘
CXXXII.
If any witness, attending or being present in Court, shall, without lawful
excuse, refuse to give evidence, or to subscribe his deposition as herein-after

required, or to produce any document in his custody or possession named in
such summons as aforesaid, upon being required by the Court so to do, the
Court may commit such witness to close custody for such reasonable time as it
may deem proper, unless he shall, in the meantime, consent to give his evidence,

Consequence of
non-attendance or
refusal of a party.

or to sign his deposition, or to produce the document; after which, in the event
of his persisting in his refusal, the Court may proceed to deal with him according
to the provisions of Article CCIX.
CXXXIII.
If any person, being a party to the suit, who shall be ordered to attend
to give evidence or produce a document shall, without lawful excuse, fail to
comply with such order, or, attending or being present in Court, shall, without

lawful excuse, refuse to give evidence, or to subscribe his deposition, or to
produce any document in his custody or possession, named in such summons
as aforesaid, upon being required by the Court so to do, the Court may either
passjudgment against the Party so failing or refusing, as in case of default, or
give such other order in relation to the cause as the Court may deem proper in
the circumstances of the case.
»

Any person present
in Court may be

CXXXIV.
Any person present in Court, whether a party or not, may be called upon
by the Court to give evidence and to produce any document then and there in

called upon to give his actual possession or in his power, in the same manner and subject to the
evidence though
same rules as if he had been summoned to attend and give evidence, or to PTO!
not summoned.

duce such document, and shall be liable to be dealt with by the Court as a party
or witness, as the case may he, would, under any of the preceding provisions,

be dealt with for any refusal to obey the order of the Court.

When and how W'z'tnesses are to be examined.

Witnesses must be
examined at the
hearing ofthe cause
in open Court in
the presence of the
Judge.

CXXXV.
On the day appointed for the hearing or trial of the cause, or on some other
day to which the hearing or trial may be adjourned, the evidence of the
attending witnesses shall be taken orally in open Court, in the presence and
hearing, and under the personal direction and superintendence of the Judge.
In cases in which an appeal may lie to a higher tribunal, the evidence of each
witness given upon such examination shall be taken down in writing, by or in
the presence and under the superintendence of the Judge, not ordinarily in the
form of question and answer, but in that of a narrative, and, when completed,
shall be read over to the witness, and signed by him in the presence of the
Judge and of the parties to the suit, or their Attorneys or Vakeels.

In case

the witness shall refuse to sign the deposition, the Judge shall sign the same,
and record the reason, if any, given by the witness for such refusal, together
with such remarks thereon as the Judge shall think ﬁt to make. It shall be
in the discretion of the Judge to take down, or cause to be taken down, any
particular question and answer, if there shall appear any special reason for so
doing, or any party or his Attorney or Vakeel shall require it. If any question
put to a witness be objected to by either of the parties, or their Attorneys or
Vakeels, and the Court shall allow the same to be put, the question and answer
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shall be taken down, and the objection, and the name of the party making it,
shall be noticed in taking down the depositions, together with the decision of
the Court upon the objection. The Judge shall also record such remarks as
he may think material respecting the demeanour of‘ the witness while under
examination. In cases where an appeal does not lie to a higher tribunal, it
shall not be necessary to take down the depositions of the witnesses in writing
at length; but the Judge shall make a short memorandum of the substance
of' what each witness may have deposed at the trial of' the cause, and such
memorandum shall be written and signed with his own hand, and shall form

part of' the record.
CXXXVI.
If a witness be about to leave thejurisdiction of' the Court, or other good Butuwitness may
and sufﬁcient cause can be shown to the satisfaction of the Court why his for SPFC‘SIFause be
examination should be taken immediately, it shall be competent to the Court, $521158 Imme—
upon the application of either party, at any time after summons issued, to
take the examination of such witness forthwith, or on any day that may be
ﬁxed for that purpose, of which due notice shall be given to the other party
it" the day be ﬁxed in his absence.

The witness shall be examined, and his

deposition shall be taken down in writing in the manner herein-after prescribed;
and the deposition so taken down may be read in evidence at the trial, or any
hearing of' the cause.
CXXXVII.
All witnesses shall be examined without path or afﬁrmation or any warning Witnesses to be
as a necessary preliminary to their givuig evidence, and they shall, upon such examined WIlllOUt
examination, be bound to speak the truth as they would have been bound by “a” aﬁl'matm’
.

-

or warning.

an oath, 01 a sanction tantamount to an oath.

Of Commissions to examine absent H’itnesses and make local Inquiries.

CXXXVIII.
When the evidence of a witness is required who is resident at some place Cases in which

distant more than a hundred miles from the place where the Court is held, or Court may issue

who is unable from sickness or inﬁrmity to attend before the Judge to be per- a Co'Pm‘sslm‘ t°
sonally examined, or is a person exempted by law absolutely, or at the discretion examme w'messes'
of the Court, by reason of rank, sex, or other special cause, from personal

appearance in Court, the Court may, on the application of any of the parties to
the suit, order a Commission to issue for the examination of the witness on

interrogatories or otherwise, and may, by the same or any subsequent order or
orders, give all such directions for taking such examinations, as well within the
jurisdiction of the Court wherein the suit shall be pending as without, as may
appear reasonable and just.

If the witness be resident within the jurisdiction Where the witness

of the Court issuing the Commission, the Commission may be issued to any is within the,
oﬂicer of the Court, or to any subordinate Court, or to any other person or Qw'vsJumd'c'
persons whom the Judge may think proper to appoint. If the witness be resi- “on
dent at some place which is beyond the jurisdiction of the Court issuing the Where the witness

Commission, and not within the local jurisdiction of' the High Court, but is beyond the
within its generaljurisdiction, the Commission shall ordinarily be issued to the QWFt’s-lm's'
Court within whose particularjurisdiction the witness may reside, or which can d'cmn'

most conveniently execute the same; but under special circumstances, which
may appear to render a difl'erent course expedient, the Commission may be

issued to any other person or persons whom the Court issuing the Commission
may think proper to appoint.
CXXXIX.
Ii“ the witness be resident within the local jurisdiction of the High Court, the Where the witness
Commission shall ordinarily be issued to the Moonsifi' of Agra, but may, under l‘ ‘Y'i‘l‘ln. the 1°C”!
special circumstances, be directed to any other person or persons whom the ﬁzlsgléggaﬂthe
Court issuing the Commission may think proper to appoint.
g
'
CXL.
Where the evidence is required of a witness who is resident at some place Where the Witness
.‘ jurisdiction
' .- - '
.
'
'
i
_ generaliurisdib
is beyond the
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mission to examine the witness must in all cases be made to the High Court.
If the suit in which the evidence of the witness is required be pending in some
other Court than the High Court, the application must be accompanied by a
certiﬁcate from the Court in which the suit is pending, that the application is
made with its permission.

In all cases of an application to the High Court

for a Commission to examine a witness, the Commission may be issued to any
person or persons whom the High Court may think proper to appoint; and
whenever a Commission is issued from the High Court for the examination of
a witness in a suit pending in any other Court the Commission shall be made
returnable to the Court in which the suit is pending.

Commission to be
returned with the

deposition of the

CXLI.
After the Commission has been duly executed, it shall be returned, together
with the deposition or depositions of the witness or witnesses who may have
been examined thereunder, to the Court out of which the Commission issued

witnesses.

(except as in the last preceding article mentioned), unless otherwise directed
by the order for issuing the Commission, and then it shall be returned in terms
\Vhen depositions
may be read inl
evidence.

ofsuch order, and it shall in all cases form part of the record of the suit. But
no deposition taken under a Commission shall be read in evidence without the
consent of the party against whom the same may be offered, unless it be proved
that the deponent is beyond the jurisdiction of the Court, or dead, or unable
from sickness or inﬁrmity to attend to be personally examined, or distant,
Without collusion, more than a hundred miles from the place where the Court

is held, or exempted by law absolutely, or at the discretion of the Court,
from personal appearance in Court, or unless the Court shall, at its discretion,

dispense with the proof of any of the above circumstances, or shall authorize
the deposition of any witness being read in evidence, notwithstanding proof
that the causes for taking such deposition have ceased at the time of
reading the same; and after the witness shall be produced, and shall have
delivered his testimony, it shall be lawful for the Court, at its discretion, to

authorize the reading of the deposition. And all depositions taken under any
Commission which may be issued as aforesaid, being duly certiﬁed, may be
read, at the discretion of the Court, without proof of the signature to such
certiﬁcate.
CXLII.
Commission
for local investi

galions.

In suits regarding lands or houses, or their limits or boundaries, in which
the Court may deem a local investigation to be requisite or proper, for the pur
pose of elucidating the matters in dispute, the Court may issue a Commission

to any person whom it may think proper to appoint, directing him to make
such investigation, and to report thereon to the Court. In all such cases,
unless otherwise directed by the order of appointment, the Commissioner shall
have power to examine, not only such witnesses as may be produced to him
by the parties or any of them, but any other person or persons whom he may
think proper to call upon to give evidence in the matters referred to him;

and persons not attending on the requisition of the Commissioner, or refusing
to give their testimony, or to sign their depositions, or being guilty of any
contempt to the Commissioner during the investigatlon of the matters committed
to him, shall be subject to the like disadvantages, penalties, and punishments,
by orders made by the Commissioner, as they would incur for the same offences

in suits tried before the Court; provided that the Commissioner shall report
the order to the Court, and obtain its consent thereto, which is to be signiﬁed
by the Judge’s signing the order.

The Commissioner_shall, after such local

inspection as he may deem necessary, and after reducmg to writing, in the
manner herein-before prescribed for taking the depositions of witnesses in the
presence of the Judge, the depositions of such witnesses as he may have
examined, shall return the depositions, together with his report in writing,
The report of the
Commissioner to
be taken as evi
dence in the cause;
but he may be ex
amined in person.

subscribed with his name, to the Court issuing the Commission. The report
and depositions shall be taken as evidence in the cause, and shall form part
of the record ; but it shall be competent to the Court, or to the parties or any
of them, with the permission of the Court, to examine the Commissioner per

sonally in open Court, touching any of the matters referred to him, or men
tioned in his report, or the manner in which he may have conducted the investi
gation. The Court may order such sum to be paid to the Commissioner as
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may be thought reasonable for his trouble and expenses, and the sum so ordered
to be paid shall be considered as costs in the cause, unless the Court shall other

wise direct.

CXLIII.
In any suit or otherjudicial proceedinb in which an investigation or adjust A Commissioner
may be appointed
ment of accounts may be necessary, it shall be lawful for the Judge to to
investigate and
appoint any person whom he may think proper to be a Commissioner, for adjust accounts.
the purpose of making such investigation or adjustment, and to direct that the
parties or their Attorneys or Vakeels shall attend upon the Commissioner during
such investigation or adjustment. In all such cases the Judge shall furnish the
Commissioner with such part of the proceedings and such detailed instructions
as may appear necessary for his information and guidance; and the instructions
shall distinctly specify whether the Commissioner is merely to transmit the
proceedings which he may hold on the inquiry, or also to report his own
opinion on the point referred for his investigation. The proceedings of the
Commissioners are to be received in evidence in the case, unless the Judge
may have reason to be dissatisﬁed with them, in which case he will make such
further inquiry as may be requisite, and will pass such ultimate judgment
or order as may appear to him to be right and proper in the circumstances of
the case.

Of Judgment and Decree.
CX LI V.
When the exhibits have been perused and considered, and the witnesses thn judgment
examined, and the parties have been heard in person, or by their respective is to be pro~
Athocates, Attorneys, or Vakeels, the Court shall pronounce its judgment, either nounced.

immediately or on some future day, of which due notice shall be given to the
parties or their Attorneys or Vakeels.
CX LV.
In any suit concerning the succession or right ofinheritance to any zemindary, Rights of all the
talook, land, house, or other real property, where more persons than one would, heirs to be de
by the Hindoo or Mahomedan Law, be entitled to a portion of the estate, the

clared in cases of

succession,

decree shall adjudge the property, as far as may be practicable, among all the
heirs in the proportions to which they may be respectively entitled.

CX LVI.
In all suits in which issues have been framed the Judge shall state his ﬁnding
or decision on each separate issue.

The Judge to state
his decision on
each issue ;

CXLVII.
Thejndgment shall in all cases direct by whom the costs of each party are and to direct by
to be paid, whether by himself or by another party, and whether in whole or whom costs are to
in what part or proportion; and the Judge shall have full power to award and be paid.
apportion costs, in any manner he may deem proper, except in so far as is
herein otherwise provided.
CXLVIII.
Under the denomination of costs are included the whole of the expenses What is included
necessarily incurred by either party on account of the suit, and in enforcing in costs.
the decree that may have been passed therein, such as the expense of summoning
the Defendants, fees of Advocates, Attorneys, or Vakeels, or officers of court,

and subsistence money to peons or other persons employed in serving processes,
charges of witnesses, and sums awarded to Commissioners either in taking evi

dence or in local investigations.
CXLlX.
The judgment shall be pronounced in open Court, and in all Courts except
the High Court it shall be imperative on the Judge to state the reasons for his
judgment at the time of pronouncing the same. The judgment ,shall in all
cases be written out and signed by the Judge. Thejndgment shall be written
out In the vernacular language of the Judge, except when the Judge, being
F 3

How the judgment
is to be delivered
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What the decree is
to contain.
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a native of the country, and sufﬁciently conversant with the English language
to be able to write a clear and intelligible decision in that language, may
prefer to write his judgment in English, and in that case the judgment may
be written out in the English language. Whenever the judgment is written
out in any other language than that which is in ordinary use in the proceedings
before the Court, the judgment shall be translated into such language so being
in ordinary use in the Court, and the translation shall also be signed by the
Judge.
'
CL.
The decree shall bear date the day on which the judgment was passed, and
shall contain the number of the suit, the names and descriptions of the parties,
and particulars of the claim, as stated in the Register of the suit, the title of
every exhibit produced in the cause, and the names of any witnesses who may

Copies of the de
cree to be furnished

gratuitously.

When a native
ofﬁcer or soldier is
a party to the suit,

have been examined, and a distinct statement of the issues when any may have
been framed. It shall also contain an exact copy of the ordering part of the
judgment or a translation thereof in the language in ordinary use in proceedings
before the Court, and shall be sealed with the seal of the Court and signed by
the Judge.
CLI.
Copies of the decree shall be furnished gratuitously to the parties or their
Attorneys or Vakeels, on' application to the Clerk or other proper ofﬁcer of
the Court.
CLII.
When a native oflicer or soldier in the service of the Government is a party
to a suit, and is not present at the time of its decision, an authenticated copy
of the decree shall be transmitted by the Court to the commanding ofﬁcer of

a copy of the
decree is to be sent
to his commanding
ofﬁcer.

the corps or detachment to which such native ofﬁcer or soldier shall belong, for
the purpose of its being communicated to him.

CHAPTER III.
ixncurrou on ENFORCEMENT OF Ducanus.

How decrees are
to be enforced.

'

CLIII.
If the decree be for land or other immoveable property, the same shall be
delivered over to the party to whom the same may have been adjudged; if the
decree be for any speciﬁc moveable, or for the speciﬁc performance of any con
tract, or for the performance of any other particular act, it shall be enforced by
imprisonment of the party adjudged to perform the same, or by attaching
his or their property, and keeping the same under sequestration until further
order of the Court, or by both imprisonment and sequestration if necessary;
if the decree be for money, it shall be enforced by the imprisonment of
the party against whom the same may have been adjudged, or the attach
ment and sale of his property, or by both if necessary ; and if such party be
other than a Defendant, the decree may be enforced against him in the same

manner as a decree may be enforced under the provisions of this Chapter
against a Defendant.

Application for Execution.
CLIV.
Application for ex

The application for execution ofa decree shall be made to the Clerk or other

ecution how to be
made.

proper ofﬁcer of the Court by the applicant in person, or through his Attorney
or Vakeel in the cause, or some other Attorney or Vakeel duly appointed to
act for him in that behalf, in manner herein-before mentioned.

CLV.
If any person in whose favour a decree has been passed shall die or become

If the person by or
against whom the

bankrupt or insolvent after such decree, and before execution shall be fully had

decree has been

thereon, application for execution of the decree may be made by or on behalf
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of the legal representative or representatives, or the assignee or assignees, of obtained shall die,‘
the person so dying or becoming bankrupt or insolvent as aforesaid, and if the
Court shall think proper to grant such application, the decree may be executed cation for 611651an
accordingly.

And, in like manner, if any person against whom a decree has may be made by 0,

beeu passed shall die after such decree, and before execution has been fully had against his legal
thereon, application for execution thereof may be made against the legal repre- r‘5l’r‘as""‘t“‘t“"*
sentative or representatives or the estate of the person so dying as aforesaid,
and if the Court shall think proper to grant such application, the decree may
be executed accordingly.
CLVI.
The application for execution of a decree shall be accompanied with the P'articularstobe

following particulars distinctly written in the language in ordinary use in pro- 8”?) wlth the
ceedings before the Court, viz., the number of the suit, the names of the applcauon'
parties, the date of the decree, whether any appeal has been preferred from
the decree, and whether any and what adjustment of the matter in dispute has
been made between the parties subsequently to the decree; the amount of the
debt or damages due upon it, if the suit were for money ; the amount of costs,
if any were awarded; the name of the person or persons against whom the
enforcement of the decree is sought; and the mode in which the assistance of
the Court is required, whether by the delivery of property speciﬁcally decreed,
the arrest and imprisonment of the person or persons named, or attachment of
his or their property.
CLVII.
When the application is for an attachment of the defendant’s land or other Further particulars
immoveable property, it shall also be accompanied with an inventory or list of “film? the applica
such property, containing such a description of each item thereof as may be
3,123: ’
sufﬁcient to identify it, together with a speciﬁcation of the Defendant’s share or moveable property

interest therein, to the best of the applicant’s belief, and so far as he has been
able to ascertain the same. And where the property is an estate paying reveune
to Government, or any portion of such estate, the application for an attachment
shall be accompanied with an authenticated extract from the register of the
collector’s ofﬁce, specifying the jummah of such estate, and the names and

shares of the registered proprietors.
CLVIII.
Where the application is for an attachment of the Defendant’s moveable estate, The application

or any part thereof, or of debts or money belonging to him, it may also be for 8" at‘aChmem
accompanied with an inventory or list of the property to be attached, con- ngollﬁgggm'
taining a reasonably accurate description of each item thereof; or the Plaintiff Special 0,- general,

may apply for a general attachment of the Defendant’s moveable estate, debts,
and money, wheresoever the same can be found, to the amount of thejudgment
and costs.

CLIX.
The Clerk or other proper ofﬁcer of the Court, on receiving any application Duty of the ofﬁcer
for execution of a degree, accompanied with the particulars above mentioned, °" "Fceif'ing “1°

or such ofthem as may be applicable to the case, shall compare the same with appl‘catlon'
the original decree contained in the record of the cause ; and if they shall be
found to correspond therewith, shall enter a note of the application, and the
date on which it was made, in the register of the suit.

If the particulars shall

not be found to correspond with the original decree, the Clerk or other proper
ofﬁcer shall either return them for correction to the person making the
application, or shall, with the consent of such person, make the necessary

correction himself.

'

Measures required in certain Cases preliminary to the Issue of the Warrant.
CLX.
If an interval of more than one year shall have elapsed between the date of In certain special
the decree and the application for its execution, or if the enforcement of the cases, "‘9 Derm
decree be solicited by or against individuals being heirs or representatives of the dummy be “mad
F 4‘

on to show cause.
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original parties in the suit, or against one only of several individuals equally
affected by the decree, or if it shall appear that the matter in dispute has been
adjusted by the parties subsequently to the decree, either by the voluntary
surrender of the thing or property adjudged, or by the payment of the sum
decreed, either in whole or in part, or by giving security for the same, or
entering into an instalment bond or otherwise, or where the decree is for the

delivery ofa speciﬁc moveable, or for the speciﬁc performance of a contract or
any other particular act, and the application is for the enforcement thereof by
imprisonment of the party adjudged to deliver or perform the same, the Clerk

or other proper ofﬁcer of the Court shall, instead of proceeding to the imme
diate enforcement of the decree, submit the application for execution thereof to
the Judge; and it shall be competent to the Judge, if he shall think proper,
to issue a notice to the party against whom execution may be sued for, requiring
him to show cause, within a limited period to be ﬁxed by the Court, why the

decree should not be executed against him. If upon such notice the party
shall not attend in person or by Attorney or Vakeel, or shall not show sufﬁcient
cause to the satisfaction of the Court why the decree should not be forthwith
executed, the Court shall order it to be executed accordingly. If the party
shall extend in person or by Attorney or Vakeel, and shall offer any objection to
the enforcement of the decree, the Court shall issue such order as in the

circumstances of the case may appear to be just and proper.

Application for a
general attach
ment of moveable
property must be
referred to the
Judge.

CLXI.
Where the application is for a general attachment of the moveable estate of
the Defendant, the Clerk or other proper ofﬁcer of the Court shall submit the
application to the Judge, and it shall be competent to the Judge, if he shall think
proper, (and if the Plaintiff shall in person, or by his agent, give security to the
satisfaction of the Court, in such sum as may be considered adequate, for any

injury that may be occasioned by the attachment of property belonging to any
other person or persons than the Defendant,) to direct that an order do issue
for the attachment of the Defendant's moveable property wherever the same
may be found, to the amount of the judgment and costs, or such other sum as

may be speciﬁed in such order.

The Judge may
summon and exa
mine the Defendant
as to his means of
payment.

CLXII.
Before granting the order for a general attachment, or upon the application
of the Plaintiff at any time after judgment and before complete execution of
the decree, the Judge may summon the Defendant and examine him as to his
property and his means of satisfying the judgment, in the same way as if he
Were not a party to the suit.
CLXIII.

If the Judgmentbe

If the decree be for a zemindary, talook, land, house, or other real estate

by default and for
land, a proclama
tion for claimants
to be issued before
execution.

or property, or any share therein, and the judgment shall have been passed
against the Defendant or Defendants by default, the Clerk or other proper ofﬁcer
of the Court, before proceeding to execute the decree, shall issue a proclama
tion calling upon all persons having any claim to the property in question
to appear on a certain day, to be speciﬁed in the proclamation, and which
shall not be later than ﬁfteen days from the date of the application for the
execution of the decree, either in person or by an Attorney or Vakeel, and
be prepared to state their claims to the Court, and support them by sufﬁcient
evidence.

How the procla
mation is to be

published.

CLXIV.
The proclamation shall be read aloud by the bailiff or other proper ofﬁcer
in some public place within the limits of or adjacent to the zemindary, talook,
land, house, or other real estate or property, for which, or a share in which,
thejudgment by default may have been given, and a copy thereof shall be ﬁxed
up in some conspicuous part of the Court House; and if the judgment by
default shall have been given by any Court subordinate to the Zillah Judge, a
copy of the proclamation shall also be ﬁxed up in the Court of the Zillah Judge,
as well as in the Court of the particular Judge in whose Court the judgment
may have been given.
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CLX V.
If no claimant to the property shall appear on the day ﬁxed in the prod? If no claimant ap-;
mation, either in person or by Attorney or Vakeel, to offer any objection to the Fear, executw" t°
execution of the decree, the Court shall order the decree to be executed in the 'ssue'
same manner as if thejudgment had not been given by default.
CLXVI.
If on the day ﬁxed in the proclamation, any claimant to the property shall Investigation of
appear, in person or by Attorney or Vakeel, and shall offer any objection to the Cl“ gh°w t° be
enforcement of the decree, the Court shall proceed forthwith to investigate the mgr,
same, in the like manner and with the like powers as if the claimant had been '
originally made a Defendant to the suit, but shall restrict its inquiry to the fact
of possession only; and if it shall appear to the satisfaction of the Court, that
the zemindary, talook, land, house, or other estate or property mentioned in the
decree was not in the possession of the party against whom the judgment by
default may have been given, nor in the occupancy of ryots, or cultivators, or
other persons, paying rent to him at the date of the commencement of the suit,
the Judge shall pass an order to stay execution of the decree, and shall call
upon the party applying for execution thereof to show cause why the judgment
should not be set aside and cancelled. And if the party shall fail to show cause
to the satisfaction of the Court, the Court shall forthwith cancel the said judg
ment, and an entry of the cancellation shall be made in the Register of the

suit.

If it shall appear to the satisfaction of the Court that the zemindary,

talook, land, house, or other estate or property mentioned in the decree, was in

the possession of the party against whom the judgment by default was given, or
in the occupancy of ryots, or cultivators, or other persons paying rent to him
at the date of the commencement of the suit, it shall direct the decree to be

executed in the same way as if the judgment had not been by default. The
decision of the Court in the investigation mentioned in this article shall not be
subject to appeal, but the party against whom the same may be given shall be
at liberty to bring a suit to establish his right at any time within one year from
the date of the order.

Issue qf the Warrant.
CLXVII.
When the Clerk or other proper ofﬁcer of the Court is satisﬁed as to the par- Warrant to be
ticulars above referred to, and all necessary preliminary measures have been under seal of
taken when any such are required, he shall forthwith prepare and issue, under cm"
the seal of the Court, the proper warrants for the execution of the decree.
CLXVIII.
Every warrant for execution of decree shall bear date on the day on which Latest day ofexe
the same shall be issued, and shall be sealed with the seal of the Court, and “9°” ‘9 be

delivered to the bailiff or other proper oﬁicer.

A day shall be speciﬁed at the ggztimntil‘mag'and

bottom of the warrant on or before which it must be executed, and the bailiff man’ner creme“

or other proper ofﬁcer shall in all cases endorse upon the order the day and the tionto be endorsed
manner in which it was executed, and shall return it with such endorsement to
the Court from which it issued.

Of the Execution qf Decreesfor Immoveable Properly.
CLXIX.
If the decree be for a house or other immoveable property not in the occu- How immoveable
pancy of ryots or other persons entitled to occupy the same, delivery thereof PmPel'ly is t° he

shall be made by putting the party to whom the house or other immoveable
property may have been adjudged, or any person whom he may appoint to pane), orryou,
receive delivery on his behalf, in possession thereof, and, if need be, by removing
any person who may refuse to vacate the same.
a.
G
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CLXX.
If the decree be for land or other immoveable property in the occupancy of
ryots or other persons entitled to occupy the same, delivery thereof shall be
made by erecting a pole upon some place within or adjacent to the land or other
immoveable property, and proclaiming to the occupants of the property by beat
of drum, at some convenient place or places, the substance of the decree in
regard to the property.
CLXXI.

Obstruction to ex

If the decree shall be for the possession of a zemindary, talook, land, house,

ecution of decree

or other real estate or property, or share therein, and the party or parties in
whose favour the same shall have been adjudged shall be resisted or obstructed

ior land.

by any person or persons in obtaining effectual possession thereof, and shall

make an application to the Court, either in person or by Attorney or Vakeel, at
any time within one month from the date of the ofﬁcer’s return to the warrant
for execution of the decree, the Court shall ﬁx a day for investigating into the
Defendant may be matter of his complaint, and if reasonable ground shall be shown to the satis
summoned if sus
pected of obstruc
tion.

Court how to pro
ceed if he cannot
be found or fails to
attend.

faction of the Court for believing that the obstruction or resistance in question
has been occasioned by the Defendant or Defendants, or by some other person or
persons at his or their instigation, the Court shall issue a summons to the Defen
dant or Defendants calling upon him or them to appear, on the day appointed
for the investigation, to attend and give evidence.
CLXXII.
In all cases in which a summons shall be issued for the attendance of a party
at any time or for any purpose afterjudgment, the summons shall be served in
the manner herein-before prescribed for the service of a summons upon a witness,
and if he cannot be served in either of the ways speciﬁed in Article CXIX., or
if after being served he shall, without lawful excuse, fail to comply with such
summons, or attending, or being present in Court, shall, without lawful excuse,

refuse to give evidence, he shall be liable to be dealt with in the same way as if

he were not a party to the suit, and as any other person would be dealt with
in the like circumstances under Articles CXXIII., CXXXI., and CXXXII.

respectively.

How Defendant
may be dealt with
if he persists in

obstructing the
Plaintiff.

‘

CLXXIII.
If the Court shall be satisﬁed, after such investigation of the facts of the
case as it may deem proper, that the resistance or obstruction complained
of was caused or occasioned by the Defendant or Defendants, or by any other
person or persons at his or their instigation, and that the complainant is still
resisted or obstructed in obtaining effectual possession of the property adjudged
to him by the decree by the Defendant or Defendants, or some person or

persons at his or their instigation, the Court may, without prejudice to the

operation of the provisions of Article CCIX., commit the Defendant or Defen
dants to close custody until further orders.
CLXXIV.
If it shall appear to the satisfaction of the Court that the resistance or
Obstruction by a
bondﬁde claimant. obstruction to the execution of the decree has been occasioned by any person
or persons claiming bond ﬁde to be in possession of the estate or property on

his own account, or on account of some other person or persons than the
Defendant or Defendants to the suit, the Court shall, without prejudice to the
provisions of Article CCIX., proceed to investigate the claim in the same
manner and with the like powers as if the claimant had been made originally a
Defendant to the suit, and shall pass such order for staying execution of the
decree, or eXecuting the same, as it may deem proper in the circumstances of
the case; and the order of the Court shall not be subject to appeal, but the
party against whom the same may be pronounced shall be at liberty to bring
a suit to establish his right at any time within one year from the date of the
order.

Yr
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Of the Execution of Decrees ﬁn' Money by Attachment qf Property.
CLXXV.
If the decree be for money, and the person or persons applying for execution What property
thereof shall desire that the amount shall be levied from the estate and property may be attached in
of' de
of the person or persons against whom the' same may have been pronounced, execution
cree.
the Court shall cause the attachment of any lands, houses, goods, chattels

effects, money, bank notes, cheques, bills of exchange, promissory notes,
hoondees, Government securities, bonds, or other securities for money, debts,

shares in the capital or joint stock of any railway, banking, or other public
company or corporation, or other property whatsoever, moveable or immoveable,
belonging to the Defendant or Defendants, or whether the same be held in his
or their own name or names, or by another person or other persons in trust for
him or them, or on his or their behalf, to the amount or value of the sum decreed

and costs, or to such extent as may be deemed necesssary for the purpose of
securing the satisfaction and payment of such amount and costs.
CLXXVI.
Where the property shall consist of goods, chattels, effects, or other moveable The attachment is
estate, the attachment shall be made by actual seiZure, and the bailiff or other to be made by
seizure when the
ofﬁcer shall keep the same in his own custody, or in the custody of his subor property
is goods
dinates, and shall be responsible for the due custody thereof. Where the pro and chattels;
perty shall consist of lands, houses, or other immoveable estate, the attachment by seizure or by
prohibitory order
may also be made by actual seizure, but it shall be in the option of the Court, when
it is real
if it shall think proper, instead of directing its officer to make seizure and estate;
assume possession of the property, to issue a written order prohibiting the sale,

mortgage, gift, or other transfer thereof, and all persons from receiving or taking
the same by purchase, gift, 01' otherwise howsoever, and also prohibiting all
ryots or cultivators and other tenants and occupiers of the land from paying their
rents to any person or persons whomsoever, until the further order of the
Court; with permission in the meantime to pay their rents into Court, to the
treasurer or other proper ofﬁcer who may be authorized to receive or grant
receipts for the same. Where the property shall consist in whole or in part of

by prohibitory

debts, or of' shares in any railway, banking, or other public company or corpora order only when
it is debts;
tion, the attachment shall be made in all cases by a written order of the Court,

prohibiting the creditor from receiving the debts, and the debtor from making
payment thereof to any person or persons whomsoever, until the further order of
the Court, or prohibiting the person in whose name the shares may be standing
from making any transfer of the shares or receiving payment of any dividends
thereof until such further order. Where the property shall consist in or whole
in part of money standing in the name of the Defendant or to his account, and
in deposit in any Court of Justice or ofﬁce of Government, or of interest on
Government paper, the attachment shall be made by a notice to such Court or
ofﬁce requesting that the money or interest may be held, subject to the further
orders of the Court by which the notice may be issued.
CLXXVII.
In the case of lands, houses, or other immoveable property, the written order

by notice when it
is money in deposit
in a Court of Jus~
tice or Govern

ment office.

When the attach

shall be read aloud at some place on or adjacent to the same lands, houses, or ment is by pro

other property, and shall be ﬁxed up in some conspicuous part of the Court

hibitory order,

the order is
House; and if the lands, houses, or other immoveable property are situated how
to be made known.

beyond the limits of the town of Calcutta, a copy of the written order shall also
be ﬁxed up in the cutchery of the collector of the zillah in which the lands,
houses, or other immoveable property may be situated. In the case of debts,
the written order shall also be ﬁxed up in some conspicuous part of the
Court House, and copiesof the written order shall be sent by post to each

individual debtor. And in the case of shares in the capital orjoint stock of any
railway, banking, or other public company or corporation, the written order shall
in like manner be ﬁxed up in some conspicuous part of the Court House, and
a copy of'the order shall be sent to the manager, secretary, or other proper
ofﬁcer of the company.
G 2
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CLXXVIII.
After any attachment shall have been made by actual seizure, or by written
ations of property order as aforesaid, and in the case of an attachment by written order after it
under attachment

All private alien

to be null and

shall have been duly intimated and made known in manner aforesaid, any private

void.

alienation of the pro erty or shares attached, whether by sale, gift, or otherwise,
and any payment 0 the debt or debts or dividends to the Defendant or De
fendants, during the continuance of the attachment, shall be null and void.

The Court may di
rect money or

bank notes to be

paid to the Plain
tiff,
or other attached
property to be
made over to him
at a reasonable

price,
or sold by public
auction.

Where the pro

perty consists of
debts or real estate
a manager may be

appointed.

CLXXIX.
In all cases of attachment under the preceding articles, it shall be competent
to the Court, at any time during the attachment, to direct that any part of
the property so attached as shall consist of money or bank notes, or a sufﬁ
cient part thereof, shall be paid over and delivered to the party or parties
applying for execution of the decree; or that any part of the property so
attached as may not consist of money or bank notes, so far as may be necessary
for the satisfaction of the decree, shall be transferred and delivered to the party

or parties applying for execution of the decree, if he or they shall be disposed
to accept the same in satisfaction or part satisfaction of the amount decreed,
and costs, at the market value or such price as the Court may deem fair and
reasonable; or that any part of the property so attached shall be sold, and that
the money which may be realized by such sale, or a sufﬁcient part thereof, shall
be paid to such party or parties.
CLXXX.
Where the property attached shall consist of debts due and owing to the
party who may be answerable for the amount of the decree, or of any lands,
houses, or other immoveable estate or property, it shall further be competent
to the Court to appoint a manager of the said estate or property, with power
to sue for and compound for the debts, and to collect the rents or other re
ceipts and profits, or to raise money by mortgage or conditional sale of the

land or other immoveable property, and to make and execute such deeds or
instruments in writing as may be necessary or requisite for the purpose, and to
pay and apply the same rents, proﬁts, or receipts, or money so to be raised,
towards the payment and satisfaction of the amount of the decree and costs;

and in any case in which a manager shall be appointed, such manager shall be
bound to render due and proper accounts of his receipts and disbursements
from time to time as the Court may direct.
CLXXXI.
Attachment to be
released after full

satisfaction of the

When full satisfaction shall be made of the amount decreed and costs, with
all charges and expenses which may be incurred by the said attachment, or the

same shall be otherwise paid and satisﬁed by the Defendant or Defendants,

decree.

the attachment shall be forthwith released; and if the Defendant or Defendants

shall desire that due intimation shall be given of such release, the order for
the release of the attachment shall, at his or their expense, be proclaimed and
intimated in the same manner as herein-before prescribed for the proclamation
of the attachment.

'

Of Claims to attached Property.
CLXXXII.
In
the
event
of
any
claim
being
preferred to or objection offered against the
How claims and
objections to sale sale of lands or any other real or personal property which may have been
of attached pro
attached in execution of a decree, or under and by virtue of any order for
perty are to be in
sequestration
which may be passed before judgment, as not belonging to the
vestigated.
Defendant or Defendants, and consequently not liable to be sold in execution
of a decree against him or them, the Court shall, subject to the proviso
contained in the next succeeding article, proceed to investigate the same
in the same manner and with the like powers as if the claimant had been
originally made a Defendant to the suit, and also with such powers, as regards
the summoning of the original Defendant or Defendants,
are contained in
Articles CLXXI. and CLXXII. And if it shall appear to the satisfaction
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of the Court that the land or other real or personal property so advertised
to be sold in execution of the decree was not in the possession of the
party against whom execution is sought, or of some other person in trust for
him, or in the occupancy of ryots, or cultivators, or other persons paying rent
to him at the time when the property was attached, or that being in the pos
session of the party himself at‘such time, it was so in his possession not on his
own account, or as his own property, but on account of or in trust for some
other person or persons, the Judge shall pass an order for releasing the said
property from attachment. But if it shall appear to the satisfaction of the
Court that the land or other real or personal property advertised to be sold in
execution of the decree was in possession of the party against whom execution
is sought, as and for his own property, and not for or on account of any other
erson or persons, or was in the possession of some other person in trust for
liim, or in the occupancy of ryots, or cultivators, or other persons paying rent
to him at the time when the property was attached, the Court shall pass an
order disallowing the claim, and shall direct the decree to be executed. The
order which may be passed by the Court under this article shall not be subject
to appeal, but the party against whom the same may be given shall be at liberty
to bring a suit to establish his right at any time within one year from the date
of the order.
CLXXXIII.
The claim or objection shall in all cases be preferred or made at the earliest Claims and objec
opportunity to the Court that shall have ordered the attachment; and if the tions should be
at the}
property to which the claim or objection applies shall have been advertised preferred
earliest oppor
for sale, the sale may (if it appears necessary) be postponed for the purpose tunity. .
of making the investigation mentioned in the last preceding article; provided
that if it shall appear that the preferring or making of the claim or objection
has been designedly and unnecessarily delayed, with a view to obstruct the
ends ofjustice, the sale shall not be postponed, and the claimant shall be left
to prosecute his claim after the sale by a regular suit.

Of Sales in Execution qf Decrees.
CLXXXIV.
Sales in execution of decrees shall be conducted by the proper ofﬁcer of the Sales to be by
Court, and shall in all cases be made by public auction in manner herein-after public auction ;
mentioned, except where the property to be sold shall consist of Government exception as to
securities; and with respect to such securities, it shall be competent to the Government
Court to authorize its ofﬁcer, or any other person whom it may think proper to paper.
appoint, to sell and dispose of the same through a broker at the market rate of
the day, and, if the endorsement of the party in whose name any such security
is standing shall he required to transfer the same, to endorse such security thus
“ A.B. by C.D. by order of” (as the case may be), and in the meantime, until
such sale, to receive any interest which may become due thereon, and to sign

receipts for the same; and any endorsement which shall be made as aforesaid
shall be as effectual to pass the said securities, and to give a good title to the
holder thereof, and any receipt which shall be signed as aforesaid shall be as

valid and effectual for all purposes, as if the same had been made or signed by
the party himself or his constituted Attorney.
CLXXXV.
In all cases of intended sale, whether of moveable or immoveable property, How other pro
in execution of any decree or other judicial process, where the property shall perty taken in exe
not consist of Government securities, and in all sales of Government securities, cution must be

when the Court shall direct that the same be sold by public auction, a procla
mation of the intended sale, with particulars of the time and place of sale, of the

property to be sold, including the jummah of the estate when the property to be
sold is an estate paying revenue to Government, or any portion of any
such estate, and of the amount for the recovery of which the sale is ordered,
shall be made in the current language of the country, and at Calcutta it shall
also be made in the English language, at least thirty days before the appointed
day of sale, exclusive of the day of séle, and of the date on which the procla
3

sold.
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mation may be ordered.

Such proclamation shall be made, in Calcutta, in the

mode that has been usual in the case of sales by the sheriff, and at other places
in the usual mode, by beat of drum, on the spot where the property is attached;
and a written notiﬁcation to the same effect shall be aﬂixed in some conspicuous
place in the Court of the Judge who shall have ordered the sale, and also in
the Court ofthe Zillah Judge, where the Judge who ordered the sale is subordi
nate to the Zillah Judge. When the attachment shall have taken place at some
beyond the limits of the ordinary original jurisdiction of the High Court, the
written notiﬁcation shall also be afﬁxed in some conspicuous place within the
town or village in which the attachment may take place, and the cutcherry of
the collector, and also in the Court of the local moonsilf.

.
Nothing but the
right title and in
terest of the De
fendant guaranteed

to the purchaser.

The process for
attachment and
sale may in certain
cases be issued

simultaneously.

CLXXXVI.

In all cases of a public sale of property in execution of a decree, it shall be
clearly explained to the bidders at the sale, that nothing is guaranteed to them
in the land or other property sold beyond the rights and interests therein of the
individuals answerable for the amount of the decree or other process in execution
of which the sale is made.
CLXXXVII.
The usual process for attachment and sale in such cases, when the property
to be attached consists of goods, chattels, or other personal estate other than
debts, may either be issued successively or simultaneously, as the Judge direct
ing the sale may in each instance think proper ; but no sale shall in any instance
take place without a previous proclamation for the period speciﬁed in Article
CLXXXV.; and any material irregularly in the sale which may be established
on investigation to the satisfaction of the Court by whom the sale may have
been ordered, shall be sufﬁcient to invalidate the sale, provided that an appli
cation objectiug to the sale on the ground of such irregularity be made to the
Court by the party objecting thereto, either in person, or by Attorney or Vakeel,
within one month after the sale.
CLXXXVIII.
If no such application as is mentioned in the last preceding article be made
within one month after the sale, or if such application shall be made and the
objection shall be disallowed, the Judge shall pass an order conﬁrming the sale;
and in like manner, if such application shall be made, and if the objection be
allowed, the Judge shall pass an order setting aside the sale for irregularity.
The order which may be passed in either case, unless appealed from, and if
appealed from then the order passed on the appeal, shall be ﬁnal, and the party
against whom the same has been given shall be precluded from bringing a fresh
suit for establishing his claim.

The sale, if not

objected to for
irregularity, or if
the objection is
disallowed, shall
become absolute.

CLXXXIX.
After the sale shall have become absolute in manner aforesaid, the Court

Certiﬁcate to be

granted to the pur

shall grant a certiﬁcate to the person who may have been declared the purchaser

chasers of land.

at such sale, to the effect that he has purchased the right, title, and interest

of the Defendant in the property sold, and such certiﬁcate shall be taken
and deemed to be a valid transfer of such right, title, and interest, to all

intents and purposes whatsoever, any law or practice to the contrary thereof
notwithstanding.
-

Anddelivery made

CXC.
Where the property sold shall consist of goods, chattels, or other personal

of property sold as estate of which seizure has been made, the same shall also be delivered to the
far as practicable.

' purchaser or purchasers thereof; and where it shall consist of lands, houses,
or other immoveable property, the right, title, and interest of the Defendant
therein shall, as far as practicable, be delivered to the purchaser or purchasers
thereof by erecting a pole upon some place within or adjacent to the land
or other immoveable property, and proclaining by heat of drum, at some
convenient place or places, to the occupants thereof, that the right, title, and
interest of the Defendant or Defendants therein has been transferred to the
purchaser or purchasers.
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CXCI.
Whenever a public sale is set aside as invalid under Article CLXXXVII., If the sale be set

or on any account whatever, the purchaser shall be entitled to receive back his aside price to be

purchase money on restoring any property delivered over to him, with or
without interest, in such manner as it may appear proper to the Court to direct
in each instance.

returned to pur
chaser.

Of the Execution q“ Decrees by Imprisonment.
CX C II.
W hen a Defendant under a decree is committed to prison in execution thereof.
the Judge shall ﬁx whatever monthly allowance he shall think sufﬁcient for his
subsistence, not exceeding
per day, which shall be supplied by
the party at whose instance the decree may have been executed, to the proper
ofﬁcer of the Court, or of the gaol where the defendant may be in custody, by
monthly payments in advance, on or before the 1st day of each month; the
ﬁrst payment to be made on the day of imprisonment for such portion of the
current month as may remain unexpired.

Subsistence-money
ofa Defendant in

gaol how ﬁxed and
furnished.

The blank in this article is left to be ﬁlled up by the local government.

CXCIII.
A Defendant will be released at any time on the decree being fully satisﬁed, Imprisonment for
or at the request of the person or persons at whose instance he may have been debt limited to
imprisoned, or on such persons omitting to pay the allowance as above directed, two years.
for the space of twenty-four hours after it has become due; and further, his
imprisonment on account of the decree which occasioned it shall not, in any case.
exceed two years.
CXCIV.
Sums disbursed by a Plaintiff for the subsistence of a Defendant in gaol shall Subsistence-money
be added to the deeree, and shall be recoverable from his property under the to be added to
amount of decree.
ordinary rules ; but the Defendant shall not be detained in custody or arrested
on account of such disbursements.
CXCV.
Any person in Conﬁnement ‘under a decree who is not entitled to the beneﬁt
of any Act for the relief of insolvent or bankrupt debtors in India, may at any
time procure his enlargement by making an application to the Judge to that
effect, and furnishing in writing a full and fair account of all his property of
whatever nature, whether in expectancy or in possession, and whether held
exclusively by himself or jointly with others, or by others in trust for him,
and of the places respectively where such property is to be found, and more
over assigning the whole of such property to such person as the Court may
direct, or such part thereof as may be sufﬁcient for the satisfaction of the
decree. In such case the Judge shall cause the Plaintiff to be furnished with a
copy of the account of the Defendant’s property, and call on him within a

Application may
be made for release
from conﬁnement
on a surrender of
the whole of the
debtor's property.

reasonable period, to be ﬁxed by the Judge, to make proof of any fraudulent

concealment or misrepresentation made by the Defendant ; and on his failing
to make such proof within the period speciﬁed shall cause the Defendant to be
set at liberty.
'

CXCVI.
But if the Plaintiff shall within the time speciﬁed, or at any subsequent period, If guilty of fraud
prove to the satisfaction of the Judge that the Defendant, for the purpose of or concealment,
imprison
procuring the enlargement without satisfying the decree, wilfully concealed pro debtor’s
ment may be ex
perty, or his right or interest therein, or fraudulently transferred or removed tended to two
property, or committed any other act of bad faith, the Judge shall, at the instance years;
of the Plaintiff, either retain the Defendant in conﬁnement, or commit him to and he may be
prison, as the case may be, unless he shall have already been in conﬁnement

further dealt with

two years on account of the decree; and may also, if he shall think proper, send
the Defendant to the Magistrate to be dealt with according to the provisions of
Clause 193 of the Penal Code.

criminally on

G 4

account of his

fraud.
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leased, his property
is liable for the
decree.
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CXCVII.
A Defendant once enlarged shall not be again be imprisoned on account of the
same decree except under the operation of the last preceding Article, but his
property will continue liable, under the ordinary rules, to attachment and sale
in satisfaction of the decree until the same shall be fully made.

CXCVIII.
Whenever property is attached in execution of a decree, on the application
Attaching creditor
to be ﬁrst paid out of any person or persons, such person or persons shall be entitled to be ﬁrst paid
of
pro rty at
tachedie
out of the proceeds thereof, notwithstanding a subsequent attachment of the
same property by another party in execution of a prior decree.

Of the Enforce-ment qfa Decree out of the Jurisdiction of the Court by which it
was passed.
The decrees of any
Courts may be

executed beyond
their own juris

CXCIX.
A decree which cannot be enforced or executed within the jurisdiction of the
Court by which it was passed may be enforced or executed within the jurisdic
tion ofanother Court, in the manner following :

diction by other

CC.
The
party
may
apply
to
the
Court
which shall have passed such decree for
How application is
a copy thereof, and also fora certiﬁcate that satisfaction of such decree has
to be made for
Courts.

such execution.

Judge certifying
decree, how to

describe himself.

not been obtained by execution within the jurisdiction of the said Court,

also for a copy of any order for execution of such decree that may have been
passed. The Court, unless there be any sufﬁcient reason to the contrary, shall
cause such copy and certiﬁcate to be furnished; and the same shall be signed
by the Judge or one of the Judges of the Court, and sealed with the seal of
the Court.
CCI.
If such Court shall be the principal Civil Court of original jurisdiction in
the district, the Judge shall describe himself accordingly in the certiﬁcate, and
shall also name the Court and the district.

CCII.
If the Court shall not be the principal Civil Court of original juridiction in
Certiﬁcate to pass
the
district, the copy of the judgment, and of the order for execution, if any,
from Chief Court
of the district to
Chief Court where

it is to be executed.

and the certiﬁcate of the Judge, shall, without delay, be transmitted to the prin

cipal Civil Court of original jurisdiction in the district; and the Judge or one
of the Judges of such Court shall issue a certiﬁcate under his hand and the seal
of the Court, verifying the signature of the Judge of the Court in which the
decree shall have been given to the documents above mentioned ; and in such
certiﬁcate the Judge signing the same shall describe himself as the Judge or one

Court applied to
for execution, how

to proceed.

of the Judges of the principal Civil Court of the district, and shall also name the
Court and the district.
CCIII.
All copies and certiﬁcates, which may be furnished by or transmitted to the
principal Civil Court of original jurisdiction in the district in which such dereee
shall have been given, shall be transmitted by such Court without delay to the
principal Civil Court of original jurisdiction in the district in which the party
may wish to have the decree enforced or executed ; and such Court shall cause

the said documents to be ﬁled therein, without any proof of the judgment or
order for execution, or of the copies thereof, or of the seal or jurisdiction of any
Court, or of the signature of any Judge, unless the Court to which such docu
ments shall be transmitted shall, under any peculiar circumstances, to be
speciﬁed in an order, require the same.
Decree or order
transmitted, to be

CClV.
The copy of any decree, or of any order for execution, when ﬁled in the
Court to which it shall be transmitted, for the purpose of being executed or
enforced as aforesaid, shall tbr such purpose have the same effect as a decree or
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order for execution made by such Court, and may be enforced or executed by executed as that
such Court, or any Court subordinate thereto, to which it may entrust the “we coma
enforcement or execution thereof.
CCV.
When application shall be made to any of the said Courts to enforce or Execution how to
execute the decree of any other Court as aforesaid, the Court to which the be enforced by

application shall be made or referred shall proceed to enforce or execute the CW" aPPl‘edm'
same, according to its own rules in the like cases ; and the last-mentioned Court

shall take cognizance of and punish all wrongful acts or irregularities done or
committed in enforcing or executing such decree; and all persons disobey
ing or obstructing the enforcement or execution of any such decree shall be
punishable by such last-mentioned Court in the same manner as if the said
decree had been pronounced by such Court.
CCVI.
An appeal shall lie from any order of a Court for enforcing or executing the What appeal From}
decree of another Court, in the same manner, and subJect to the same rules as orders (0“ execn' .

if the decree had been originally passed by the Court making such order.

“dermis

CHAPTER IV.
OF CONTEMPTS AND DISOBEDIENCE OF ORDERS.

CCVII.
An y Jud g e or Court of Justice shall be com P etent to take cog nizance of Disobedience of'.
offences falling under Clause 14!) of the Penal Code, committed by inferior Ordered? uglier

public servants attached to their Courts, and to punish the persons committing gg‘ﬁeclodiohgwe
them, as therein authorized.

. punishable_’

The offence is that of a public servant knowingly disobeying a lawful order of his ofﬁcial
superior or insulting him, or neglecting his duty.

CCVIII.
When any such offence as is described in Clause 197 of the Penal Code is .COIltemPt of Court

committed in contempt of the lawful authority of a Judge or Court of Justice, under Clause 197'
it shall be competent to such Judge or Court to punish the same as for a
contempt of Court, and to adjudge the offender to punishment as authorized
by the said clause.
The offence is that of insulting or interrupting a Court of Justice.

CCIX.
When any of the offences described in Chapter IX. of the Penal Code is Contempt oflanul

committed in contempt of the lawful authority of a Judge or Court of Justice, ég‘hmt-{imde'
it shall be competent to such Judge or Court to punish the same as for a con8pm '
tempt of Court, and to adjudge the offender to punishment as authorized by the
clanse applicable thereto.
Chapter IX. of the Penal Code is entitled “ Contempts of the lawful Authority of Public
Servants."
'

CCX.
Provided that Principal Sudder Ameens and Moonsiffs shall not exceed the Ordinary powers
powers of punishment conferred on them respectively as Judges of subordinate orImmbment not

Criminal Courts, in ﬁxing the measure of punishment for any of the offences to be exceeded'
referred to in the three last proceding articles; and Provided also, that when a
person has been sentenced to punishment under the provisions of the last
_
_
_ _ _
- -_
Punishment
may
preceding
article
for_ Iefusmg
or omitting
to do anything
which
he was requued
be
remitted on
to do, it shall be_ competent to the Judge or Court of Justice to remit the submission ofthe

punishment, on the submission of the oﬁender to the order or reqmsrtion of Offender.
such Judge or Court of Justice.
The Articles under the head of Contempts are a repetition, mutatis mutandis, of the
Articles contained under Chapter VIII. of the Code of Criminal Procedure, and are here
inserted for the guidance of the Civil Judge.

sf

}

'H
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CHAPTER V.
REFERENCE TO ARBITRATION.

Reference on
application of the
parties.

Application how
to be made.

Appointment of
arbitrators may
be made by Court
at the desire of
parties.

Order of reference.

r
CCXI.
If the parties to a suit are desirous that the matters in difference between
them shall be referred to the ﬁnal decision of one or more arbitrator or arbi
trators, they may apply to the Court at any time before ﬁnal judgment for an
order of reference.
CCXII.
The application shall be made by the parties in person, or through one of the
Attorneys or Vakeels of the Court, specially authorized in that behalf by an
instrument in writing, which shall be presented to the Judge at the time of'
making the application, and shall be ﬁled with the proceedings in the cause.
CCXIII.
If the parties cannot agree with respect to the arbitrator or arbitrators, or if
the person or persons nominated by them shall refuse to accept the arbitration,

or having accepted it shall refuse to act, and the parties are desirous that the
nomination shall be made by the Court, the Court shall appoint some proper
person or persons to be the arbitrator or arbitrators, as the case may be.
CCX iv.
The Court shall ﬁx such time as it may think reasonable for the delivery of
the award, and shall by an order under its seal, in which the time so ﬁxed shall
be speciﬁed, refer to the arbitrator or arbitrators the matters in difference in the

suit between the parties.
When the refer
ence is to two or

more, the order
shall provide for

difference of opi
mon.

Power to Court to
direct arbitration.

CCXV.
If the reference be to two or more arbitrators, provision shall be made in the
order for a difference of opinion among the arbitrators, by the appointment of
an umpire, or by declaring that the decision shall be with the majority, or by
empowering the arbitrators to appoint their own umpire, or otherwise as may be
agreed upon between the parties; or if they cannot agree as to any of these
particulars, as the Court itself may determine.
CCXVI.
If on the day mentioned in the summons, or at any subsequent hearing of the
cause, it shall appear to the Judge that the matter in dispute between the parties
consists wholly or in part of matters of mere account which cannot conveniently
be tried before him, it shall be lawful for him, at his discretion, to order that

such matter of account be referred to an arbitratOr appointed by the parties, or
to an ofﬁcer of Court, or to some other proper person whom the Judge may
think ﬁt to appoint, upon such terms, as to costs and the remuneration of the
arbitrator, or otherwise, as the Judge shall think reasonable.

Court may deter
mine particular
lacts or points of
law.

CCXVII.
If it shall appear to the Judge that the allowance or disallowance of any par
ticular item or items in such account depends upon a question of law or fact
ﬁt to be decided by the Court, it shall be lawful for the Judge to decide such
question of law or fact, and his decision thereupon shall be taken and acted
upon by the arbitrator as conclusive.
~

CCXVIII.
If action be com
Whenever the parties to any deed or instrument in writing shall agree that
menced by one
any then existing or future differences between them or any of them shall be
party to a deed of referred to arbitration, and any one or more of the parties so agreeing, or any
arbitration, Court
person claiming through or under him or them, shall nevertheless commence any
may stay pro
ceedings.
suit against the other party or parties, or against any person or persons claiming
through or under him or them, in respect of the matters so agreed to be referred
or any of them, it shall be lawful to the Court in which the suit is brought, on

application by the Defendant or Defendants at his or their ﬁrst appearance before
the Judge, in obedience to any summons that may be issued in such suit, upon
being satisﬁed that no sufﬁcient reason exists why such matters cannot be or
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ought not to be referred to arbitration according to such agreement as aforesaid,
and that the Defendant was at the time of the commencement of such suit and
still is ready and willing to join and concur in all acts necessary and pr0per for
causing such matters so to be decided by arbitration, to make an order for
staying all proceedings in such suit, on such terms as to costs or otherwise as
to such Court may seem ﬁt: provided always, that any such order may at any
time thereafter be discharged or varied asjustice may require.
CCXlX.
Upon any reference by an order of Court, whether compulsory or by consent,
the arbitrator or arbitrators and umpire shall have all the like powers as the
Court would have in the like circumstances; and the Court shall issue the
same processes to the parties and witnesses whom the arbitrator or arbitrators, or
umpire, or the parties, may desire to have examined, as the Court is authorized
to issue in causes tried before it; and persons not attending in consequence of
such process, or making any default, or refusing to give their testimony, or to
sign their depositions, or being guilty of any contempt to the arbitrator or arbi
trators, or umpire, during the investigation of the suit, shall be subject to the
like disadvantages, penalties, and punishments, by orders made by the arbitrator
or arbitrators, or umpire, as they would incur for the same offences in suits tried

Powers of arb'i
trators.

before the Court; provided, that the arbitrator or arbitrators, or umpire, shall
report the order, with the reason for making it, to the Court, and obtain its

consent thereto, which is to be signiﬁed by the Judge’s signing the order.
CCXX.
.In cases where the arbitrators or umpire shall not have been able to com
plete the award within the period speciﬁed in the order from want of the
necessary evidence or information, or other good and sufﬁcient cause, the Court
may from time to time enlarge the period for the delivery of the award if it
shall think proper. In any case in which an umpire shall have been appointed

Extension of time
for making award.

it shall be lawful for him to enter on the reference in lieu of the arbitrators, if

they shall have allowed their time or their extended time to expire without
making an award, or shall have delivered to any party or to the umpire a notice
in writing stating that they cannot agree.
CCXXI.
If, in any case of reference to arbitration by an order of Court, the appointed In case of death,
arbitrator or arbitrators or umpire shall die, or refuse or become incapable to inca city, or re
to act of arbi
act, it shall be lawful for the Court, on the application of the parties, or any fusa
trators or umpire,
of them, to appoint a new arbitrator or arbitrators, or umpire, in the place or Court may appoint
stead of the person or persons so dying, or refusing or becoming incapable to act; others in stead.
and where two arbitrators are at liberty by the terms of the order of reference
to appoint an umpire and do not appoint an umpire, then and in every such
instance any of the parties may serve the arbitrators with a written notice to
appoint an umpire; and if within seven clear days after such notice shall have
been served no umpire be appointed, it shall be lawful for the Court upon the
application of the party having served such notice as aforesaid, upon proof to
its satisfaction of such notice having been served, to appoint an umpire. In
any case of appointment under this article, the arbitrator or arbitrators, or
umpire so appointed, shall have the like power to act in the reference, as if
their name or names had been inserted in the original order of reference.
CCXXII.
When a ﬁnal award in a cause shall be made, either by the arbitrators or
umpire, it shall be submitted to the Court under the signature of the person or
persons by whom it may be made, together with all the proceedings, depositions,
and exhibits in the cause.

Award how to be

submitted to Court.

CCXXIII.
It shall be lawful for the arbitrator or arbitrators and umpire, upon any Arbitrator may

reference, by an order of Court, whether compulsory or by consent of parties, state special case.
if he or they shall think ﬁt, and if it is not provided to the contrary, to state his
or their award as to the whole or any part thereof in the form of a special case
for the opinion of the Court.
-
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CCXXIV.
Power to send
back to arbitrator.

In any case where reference shall be made to arbitration as aforesaid, the

Court shall have power at any time and from time to time to remit the matters
referred, or any or either of them, to the reconsideration and redetermination of
the same arbitrator or arbitrators or umpire, upon such terms as to costs and

otherwise as to the said Court may seem proper.
CCXXV.
If the Court shall not see cause to remit the matters referred for'reconsidera

Judgment to be
pronounced in
tion in manner aforesaid, it shall pronounce judgment conformany to the
terms of the award. award, unless the same shall be set aside, or to its own opinion on the special

case if the award shall have been submitted to it in the form of a special case,
and the decree shall be carried into execution in the same manner as other

decrees of the Court.
Applications to set
aside the award.

CCXXVI.
All applications to set aside any award made on a compulsory reference, or
a reference by consent of the parties, shall be made within ten days after the
same has been submitted to the Court; and if no such application is made, or
if no rule is granted thereon, or if any rule granted thereon is afterwards
discharged,judgment shall be pronounced as mentioned in the last preceding
article, and such judgment shall be ﬁnal between the parties.

CHAPTER VI.
OF PROCEEDINGS ON AGREEMENT or PARTIES.

How Questions may be raisedjbr the Decision (y‘ a Ciziz'l Court by any Persons
interested.
CCXXVII.
Parties interested, or claiming to be interested, in the decision of any question
Questions of fact,
or of law or equity or questions of fact, or law or equity, may enter into an agreement which
may be raised by
shall not be subject to any stamp duty, that upon the ﬁnding of a Judge, in
agreement for the
the
aﬁ'irmative or negative of such question or questions of fact, or of law or
decision of any
equity, a sum of money ﬁxed by the parties, or to be determined by the Judge,
Court having
Jurisdiction.
shall be paid by one of the parties; or that some property, moveable or immove
able, speciﬁed in the agreement, shall be delivered by one of the parties to the
other of them; or that one or more of the parties shall do or perform some
particular legal act or acts, or shall refrain from doing or performing some par
ticular act or acts speciﬁed in the agreement. Where the agreement is for the
delivery of some property, moveable or immoveable, or for the doing or per

forming, or the refraining to do or perform any particular act or acts, the esti
mated value of the property to be delivered, or to which the'act or acts speciﬁed
may have reference, shall be stated in the agreement.

The agreement to
be ﬁled and num

CCXXVIII.
The agreement may be ﬁled in any Court having jurisdiction in the matter,
with the proper ofﬁcer, and when so ﬁled shall be numbered and registered as a

bered as a cause.

cause between some or one of the parties interested, or claiming to be interested,
as Plaintiffs or Plaintiff, and the others or other of them as Defendants or

Defendant; but it shall not be necessary to issue any process for summoning the

Defendant.

’

,
CCXXIX.
After
the
agreement
shall
have
been ﬁled, all the parties thereto shall be
Parties to be sub
ject to the Court’s subject to the jurisdiction of the Court, and shall be bound by the state rents
jurisdiction.
therein.
Hearing and dis
posal of the case.

CCXXX.
The case shall be set down for hearing as an ordinary suit; and if the Judge
shall be satisﬁed, after an examination of the parties, their-Attorneys or Valteels,

REFORM OF THE JUDICIAL ESTABLISHMENTS, &c. or mom.

61

or taking such evidence as he may deem proper, that the agreement was duly
executed by the parties, and that they have a bond ﬁle interest in the question
or questions of fact or of law or equity stated therein, and that the same is or
are ﬁt to be tried or decided, he shall proceed to record and try, or hear the
same, and deliver his finding or opinion thereon, in the same way as in an ordi

nary suit; and shall, upon his finding or deciding upon the question or questions
of fact or of law or equity, giVe judgment for the sum fixed by the parties, or so
ascertained as aforesaid, or otherwise, according to the terms of the agreement ;

and upon 'thejudgment which shall be so given, decree shall follow, and may be
executed in the same way as if thejudgment had ,been pronounced in a contested
suit.

Of Special Casesfor the Opinion oft/2e High Court.
CCXXXI.
Persons interested or claiming to be interested in any question as to the con Special case may
struction of any Act of Parliament, or any Regulation of the Bengal Code, or be stated by any
Act of the Council of India, will, deed, or other instrument in writing, or any persons interested.
article, clause, matter, or thing therein contained, or as to the title or evidence
of title to any real or personal estate contracted to be sold or otherwise dealt

with, or as to the parties to or the form of any deed or instrument for carrying
any such contract into effect; or as to any other matter or thing, may, with the

consent of a Judge of the High Court, concur in stating the same in the form
ofa special case for the opinion of the Court ; and all executors, administrators,

and trustees may concur in such case.

-

CCXXXII.
Every such special 'case shall concisely state such facts and documents as may
be necessary to enable the Court. to decide the question raised thereby, and
shall be signed by the parties or their Advocates, Attorneys, or Vakeels.
CCXXXIIT.
The special case shall be ﬁled with the proper officer of the Court, and
shall be numbered and registered as a cause between some or one ofthe parties
interested or claiming to be interested as Plaintiffs or Plaintiff, and the others or
other of them as Defendants or Deféndant; but it shall not be necessary to issue
any process for summoning the Defendants or Defendant.
CCXXXIV.
After the special case shall have been ﬁled, all the parties thereto shall be
subject to the jurisdiction of the Court, and such of the parties as are legally
competent to bind themselves, shall, for the purposes of such special case, be

What it is to con
tain.

To be ﬁled and
numbered as a
cause.

Parties thereto to

be subject to
Court's jurisdic
tlon.

bound by the statements therein ; and the parties who are not legally competent
to bind themselves shall also be bound by the statements therein, if the Court
shall think proper so to direct, after taking such precautions as may be deemed
necessary for protecting the rights of such parties.
CCXXXV.
The special case shall be set down for hearing as an ordinary suit, and the
Court, after hearing the parties, their Advocates or Vakeels, shall proceed to
determine the questions raised therein, or any of them, and to declare its
opinion thereon, and, so far as the case shall admit of the same, upon the right

involved therein, without proceeding to administer any relief consequent upon

such declaration ; and every such declaration of the Court shall have the same
force and effect as such declaration would have had, and shall be as binding to
the same extent as such declaration would have been, if contained in a judgment
pronounced in a cOntested suit. Provided that, if upon the'hearing of such
special case as aforesaid, the Court shall be of opinion that the questions raised
thereby, or any of them, cannot properly be decided upon such case, the Court

may refuse to decide the same.

Hearing and dis
posal of the case.
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CHAPTER VII.
Or APPEALS.
Appealsfrom Final Decrees.

In what cases A
peals shall lie from
decisiousofJudges,

Principal Sudder
Ameens, and
Moonsiﬁ's.

CC X XXVI.
An appeal shall lie, as herein-after provided, from the decisions of the Judge,
the Principal Sudder Ameen, and of the Moonsiﬁ“, in all suits in which the pro

perty, or possession, or right of occupancy of land or other real property, or the
right to receive rent or proﬁt issuing out of land or other real property, or the
right to hold land or other real property exempt from the payment of rent or
revenue, or anything in the nature thereof, or the right to hold land or other '
real property subject to the payment ofa ﬁxed annual sum on account of rent or
revenue, or anything in the nature thereof, or the right to any beneﬁts, liberties,
or privileges derived out of or affecting any landed or other real property, or
the right to receive or collect any customary or other payments or gratuities
on any account whatsoever, or the title to any ofﬁce, or to any trust or special
privileges, or to any toll, fair, market, or franchise, or anything in the nature
thereof respectively, shall be in question; and in all suits in which the right

of inheritance from, or succession to, any person, or the validity of any marriage,
divorce, will, or authority to adopt, or of any decree, bequest, or limitation

under any will or settlement, or the condition or status of any person, in
respect of relationship, religion, caste, or otherwise, or the custody or guardian
ship of any person, may be disputed; and in all suits for any malicious prosecu

tion, or for any libel or slander, or for criminal conversation, or for seduction,

or for breach of promise of marriage; and in all suits in which there is no speci
ﬁcation of the estimated value of any property or of any sum of money by way
of damages.

When it shall not
lie.

CCXXXVII.
An appeal shall also lie from all other decisions of the Judge, the Principal
Sudder Ameen, and Moonsiif, except in suits in which the amount claimed
does not exceed the sum of ﬁfty rupees.

CCXXXVIII.
In
suits
in
which
the
amount
claimed,
or the value of the property claimed,
When the appeal
from the Principal does not exceed the sum of one thousand rupees, the appeal from the decision
Sudder Ameen
of the Principal Sudder Ameen, or Moonsiff, as the case may be, shall, except
and Moonsiﬁ'
as herein-after provided, be to the Zillah Judge; in suits above that sum, to
shall be to the
And in suits in which there is no speciﬁcation of
Zillah Judge. and the High Court at Agra.
when to the High the estimated value of any property, or of any sum of money by wa
of
Court.
damages, the appeal from the decision of the Principal Sudder Ameen sha 1 be
to .the High Court.

The decision of the
Zillah Judge in
appeal is ﬁnal.

CCXXXIX.
The decision of the Judge in appeals from the decision of the Principal
Sudder Ameen, or Moonsitf, shall be ﬁnal ; provided, however, that it shall

be competent to the Judge, at the time of deciding an appeal from the judgment
ofa Principal Sudder Ameen or Moonsiff, to record his opinion, certifying in
his judgment his reasons for the same, that the case is one for revision by the
High Court, and when he shall have so certiﬁed, the High Court shall admit

In original suits
the appeal from
the Zillah Judge
and from the

Moonsiff of Agra
shall be to the
High Court.

An appeal lies from
Judges ofthe High
Court exercising
original jurisdic
tion to the High
Court in its appel

late capacity.

a special appeal from the decision of the Zillah Judge, in the event of either of
the parties making application to that effect.
‘
CCXL.
The appeal from the decisions of the Zillah Judge, and from the decisions of
the Moonsiﬁ' of Agra, in original suits, shall be to the High Court at Agra.

CCXLL
An appeal shall lie in all cases from the Courts of original jurisdiction con
stituted by one or more Judges of the High Court to one of the Appellate
Courts constituted by Judges of the High Court.
.
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CCXLII.
In all cases of appeal from decisions of the Courts of original jurisdiction How the Appellate
mentioned in the last preceding article, the Appellate Court shall consist of a 09"" is m be con
greater number of Judges than the Court which passed the decision appealed Sumted'
from. And in all cases whatsoever if there should be a difference of opinion Decision in all
among the Judges of the Appellate Court the decision shall be according to cases of appeal.
the opinion of the majority; and if the opinions of the Judges are equally
divided, the decision of the Lower Court shall be afﬁrmed.
I

How Appeals are to be preferred.
CCXLIII.
The appeal shall be made in the form of a memorandum as hereinafter pre- Appeal to be pre
scribed, which may be presented in the Appellate Court, or in the Court in ﬂared byamemo'
which the decision objected to was passed for transmission to the Appellate raledllmst‘c’cti’geiged
Court. In either case the memorandum must be presented within the times
p
herein-after speciﬁed, unless the appellant shall, by a petition to the Appel
late Court, show sufﬁcient cause for not having presented it within such
limited periods; that is to say, within thirty-one days if the appeal he to the
Zillah Judge, or be to the High Court from a decision of a Court of original
jurisdiction constituted by one or more of its own Judges, or from a decision of

the Moonsiff of Agra, and within ninety-one days if the appeal be to the High
Court from the decision of a Zillah Judge, Principal Sudder Ameen, or
Moonsiff other than the Moonsiﬁ' of Agra; the days to be reckoned in all the
cases as immediately following and exclusive of the day on whichjudgment
was pronounced.
'
CCXLIV.
An application for an extension of the time for presenting a memorandum of Time may be
appeal may be made directly to the Appellate Coult, or through the inter- ext?"in by 8"

vention of the Lower Court, at the option of the applicant.

If the application ai’pl'cauon'

for extension of time be made to the Lower Court, that Court shall record the

reasons assigned for the application, and shall transmit a copy of its proceed
ings to the Appellate Court.
CCXLV.
Every memorandum of appeal shall set forth concisely, and under distinct What the memo
heads, grounds of objection to the decision appealed against, without any argu- Ta'ldu_m is m

ment or narrative, and such grounds shall be numbered consecutively. But “mam'
the appellant shall not be tied down to the objections set forth by him in his
memorandum of appeal.
The memorandum of appeal shall be in the following form, or to the fol- Form ofmemoran

lowing eﬁ‘ect—

_

v}

dum.

Memorandum of Appeal.
(Name, (5'0. as in Register.)
Plaintiff.
(Name, &c. as in Register.)
Defendant.

[Name oprpellarlt] Plaintiff [or Defendant] above named appeals to the
High Court at Agra [or Zillah Court at
as the case may
be], against the decree of the Moonsiﬁ', or Principal Sudder Ameen of [or as
the case may be], in the above cause, dated the day of
; for the
following among other reasons.
CCXLVI.
If the memorandum of appeal be presented in the Court in which the decree Memorandum to
objected to was passed, such last-mentioned C0urt shall forthwith forward the be forwarded to
same to the Appellate Court, with an endorsement thereon of theidate on the Appellate

which it was presented.

Cmm'
CCXLVII.

Within one month from the date on which the memorandum of appeal shall What Procemlingi
be presented in the Lower Court, or one month from the date on which inti- t° be f°rwarded ‘°
mation shall be received by the Lower Court from the Appellate Court, that 3113"ﬂag“,
‘
H 4r
‘
'
i
'

I
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the memorandum of appeal has been presented in the Appellate Court, unless
the Appellate Court shall think proper to enlarge the time, and then within

such enlarged time, the Judge of the Lower Court shall, except as provided in
the next succeeding article, certify under his hand and the seal of his Court
the record duly made up and authenticated, including authenticated copies of
all his own material

roceedings in the cause, and the original depositions,

exhibits, and every originai paper read in the cause, together with the written
statements, if any, that may have been presented by the parties, or any of
them, and received and recorded by the Judge, and shall transmit the record

so made up to the Appellate Court. Previous to transmitting the above
mentioned papers to the Appellate Court the Judge of the Lower Court shall
cause true and faithful copies of all the originals to be made out and authen
ticated by the proper ofﬁcer of his Court, and deposited in the Court in lieu of
the originals. The copies shall be records of the Court, and shall be received

in evidence in any other Court in the same way as originals.

In cases where

any original deposition or other original proceedings or matter whatsoever shall

have been previously entered in a book, which may likewise contain other pro
ceedings in other distinct cases, or any other matter, so that such original

papers cannot be transmitted to the Appellate Court without the other pro

ceeding or matters, the Judge of the Lower Court, within the time and in
the manner before directed, shall certify a true and authentic copy of such
original papers, and that the original of each copy so transmitted is entered in
such book. In cases where any original paper shall have been mislaid or lost,
and a copy of it shall have been entered in any book or proceedings of the
Court, the copy shall have the force and eﬁect of the original, and the Judge
shall transmita copy of it to the Appellate Court, and shall in like manner
certify that the original, after due search, cannot be found. A memorandum
of all expenses which may be incurred in the preparation of copies of papers or
otherwise, in or about the making up and transmitting the record, shall be for

warded therewith to the Appellate Court, and shall be considered costs in the
cause.
I
CCXLVIII.
In appeals to the High Court from the Courts of original jurisdiction consti
In certain appeals
to the High Court tuted by one or more of its own Judges, and in appeals from the Principal
the proper ofﬁcer
Sudder Ameen and Moonsiff to the Zillah Judge, the proper officer shall attend
to attend in the
Appellate Court
with the original
record of the case.

in the Appellate Court, from timeto time as may be required, with the original

record of the proceedings in the cause. In appeals to the High Court from
the Moonsiff of Agra, the original record shall be transmitted to the High
Court.

Of staying and eirecuting Decrees under Appeal.

When and on what

terms execution of
decree may he

stayed.

CCXLIX.
When any party or parties appealing is or are directed to pay any sum of
money, or to perform any duty, or when the decree is for the possession of
land or any other property, real or personal, the Court whose judgment is
appealed from shall and is hereby empowered to award that itsjudgment shall
be carried into execution, or that sufficient security shall be given for the per

formance of suchjudgment; provided always, that where the Court of original
jurisdiction shall think fit to order the judgment to be executed, security shall
be taken from the other party or parties for the due performance of such order
orjudginent as may be passed in the Court of Appeal. But this decision shall
itself be subject to appeal.

Of Procedure in Appealsfrom ﬁnal Decrees.
How the appeal is
to be entered. ,

CCL.
When a memorandum of appeal shall have been presented in or transmitted
to an Appellate Court, the Clerk (or proper ofﬁcer) of the Appellate Court shall
endorse thereon the date of presentment if it was presented in the Appellate

’ REFORM OF THE JUDICIAL ESTABLISHMENTS, &c. or INDIA.

65

Court, or the date of receipt if it was transmitted from the Lower Court, and

shall register the appeal in a book to be kept for the purpose, and called the
Register of Appeals.
CCLI.
The register shall be kept in the form contained in the schedule ( B.) here
unto annexed; and a certiﬁed copy of the register, under the seal of the Court,
shall be received in evidence in all Courts of Justice in India.

Form of the
register.

CCLlI.
It shall not be necessary in any Court of Appeal to take any security for Court of Appeal
at its discre
costs, but it shall be in the discretion of every such Court of Appeal to demand may,
tion, require secu
security for costs from the appellant or not, as it shall see ﬁt, before the respon rity for costs from
dent is called upon to answer.
appellant.
CCLIII.
A day shall be ﬁxed by the Appellate Court for the hearing and disposal of Day to be ﬁxed for
the ap
the appeal; which day shall not be earlier, in cases in which a record of the hearing
peal.
suit shall be transmitted by the LOWer Court, than forty-two days from the day
on which the record may have been received in the Appellate Court, and shall
not be earlier, in cases appealable to the High Court, when the oﬁicer is required
to attend the Appellate Court with the original record of the suit, than twenty
one days from the presentment of' the memorandum of appeal, but shall other
wise be as early, in all cases, as can be conveniently ﬁxed, with a due regard to

the state of business in the Court; the days to be reckoned in all the cases as
exclusive of the day of hearing, and of the day on which the record may have
been received, or the memorandum of' appeal presented, in the Appellate Court.

Notice of the day which has been ﬁxed for the hearing of the appeal shall be
sent by the proper oﬁicer of the Appellate Court to the proper ofﬁcer of' the
Lower Court from the decree of which the appeal has been preferred, and shall
be served on the appellant and respondent, in the same way as herein-before
provided for in respect to the service of a summons. The notice to the appel
lant shall contain an additional intimation, that if he does not appear in the
Appellate Court on the day so fixed for the hearing of' the appeal, either in
person or by an Attorney or Vakeel of the Appellate Court, his appeal will be
dismissed for want of prosecution.

And the notice to the respondent shall

contain an intimation, that if he does not appear in the Appellate Court on the
day so ﬁxed for the hearing of the appeal, the case will be heard and decided
ex parle in his absence.
CCLlV.
On the day in that behalf mentioned in the notices, and unless the Court The parties to be
shall otherwise direct, from day to day, until the cause is called on, the parties, in attendance on
appellant and respondent, shall be in attendance in the Appellate Court, in day so ﬁxed.
person or by an Attorney or Vakeel of the Court, duly empowered in manner
herein-before mentioned, to represent them in all matters relating to the prose
cution or defence of the appeal.
CCLV.
If on the day ﬁxed for the hearing of the appeal, or on any other day subse Consequences of
quent thereto on which the cause may be called on, the appellant shall not non-appearance.
appear in person, or by an Attorney or Vakeel of the Court, the appeal shall be
dismissed for default. If' the appellant appears in person, or by an Attorney or
Vakeel, and the respondent shall not appear in person, or by Attorney or
Vakeel, the appealshall be heard ex parte in his absence.
CCLVI.
Where an appeal is dismissed for default, an intimation of the dismissal shall When an appeal is
intima
be sent to the Court of originaljurisdiction, and the costs of preparing copies dismissed,
tion to be sent to
of papers, and making up and transmitting the record, may be realized from the the Lower Court.
appellant, under an order of that Court, to be enforced in the same manner as

a decree of Court.

CCLVII.

I

In all cases in which an appeal shall be dismissed for default of prosecution, How an appeal
it shall be competent to the appellant to apply within reasonable time to the dismissed for _
3.
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default may be
restored.
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Appellate Court, for the re-admission of his appeal. The application shall be
accompanied with a certiﬁcate from the Court of Original jurisdiction, that the
costs mentioned in the preceding article, when ordered to, he realized from the
appellant, have been fully paid and satisﬁed ; and if the Appellate Court shall
think proper to grant such application, a day shall he thereupon ﬁxed for the
hearing of the appeal, and a fresh notice shall he issued to the respondent, to

be served in the same way as the ﬁrst notice, and with the like additional inti
mation as is herein-before provided; but it shall not be necessary to issue or'
serve any notice on the appellant.
'
CCLVIII.
The Appellate
Court, how to give
iudgment.
J

The Appellate Court, after hearing the cause, shall proceed to give its

judgment in the same manner as herein-before prescribed in regard to the
judgment of Courts of original jurisdiction, for conﬁrming, or reversing, or

modifying and altering the decree of the Lower Court, as the Appellate Court
shall think proper.
CCLIX.
No decision to be
reversed for me.

gularity.

When a case may
be remanded by
Appellate Court.

Power to remand
limited as ab0ve.

When the Appel
late Court may
dispose of a case
though the Lower
Court has decided
on other grounds.

When the Appel
late Conrt may
call for fresh
evidence.

No decision shall be reversed or altered, nor shall any case be referred back

to the Court of original jurisdiction, on account of any error, defect, or irregu
larity not affecting the merits of the case.
CCLX.
If the Court of originaljurisdiction shall have disposed of the case upon any
preliminary point so as to exclude any evidence of fact which shall appear to
the Court of Appeal essential to the rights of the parties, and the decree of the
Lower Court shall be reversed by the decree in appeal, the Appellate Court
may, if it think right, remit the case to the Lower Court, and cause the papers
in the suit, together with a copy of the decree in appeal, to be transmitted to
such Lower Court, with directions to proceed in the investigation of the merits
of the case, and pass a decree therein.
CCLXI.
It shall not be competent to the Appellate Court to remand a case for a
second decision by the Court of original jurisdiction, except as provided in the
preceding clause.
CCLXII.
When there is sufﬁcient evidence upon the record of the Lower Court to
enable the Appellate Court to pronounce a satisfactory judgment, the Appellate
Court shall ﬁnally determine the case, notwithstanding that thejudgment of
the Lower Court has proceeded wholly upon some other ground.
CCLXIII.
It shall not be competent to the parties in an appeal to produce additional
evidence, whether of exhibits or witnesses; but if it appears that the LOWer
Court refused to admit competent evidence, or if the Appellate Court itself
requires the production of exhibits or witnesses, as necessary to enable it to

pronounce a satisfactory judgment, or if any other substantial cause demands a
deviation from the ordinary rule, the Court may allow additional exhibits to be
received, and the same and other witnesses to be examined; provided that

whenever this power is exercised, the reasons for exercising it be recorded on
the proceedings by the Appellate Court.

How additional
evidence is to be
taken.

CCLXIV.
Whenever additional evidence is permitted to be received, it shall be compe
tent to the Court of Appeal to take such evidence before itself, or to require the
Lower, or any other Court, or to empower any person, to take such evidence;
and it shall also be competent to the Court of Appeal to prescribe the mode by

Points to be
deﬁned.

which such evidence shall be taken; and the Court of Appeal shall be at liberty
to proceed by all or any of the modes aforesaid.
CCLXV.
In all cases where additional evidence is permitted to be taken, the Court
shall deﬁne the point or points to which the evidence is to be conﬁned, and

record the same in the minutes of the proceedings.
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CCLXVI.
The Appellate Court shall have all the like powers in regard to the granting Powers of Appel
of time, adjourning the hearing of the cause, examining the parties or their late Court.
Attornies or Vakeels, and awarding costs, or otherwise, as are herein-before
contained in regard to Courts of original jurisdiction.
CCLXVII.
The judgment of the Appellate Court shall in all cases be pronounced in open
Court, and, after being written out, shall be signed by the Judge or Judges. The
judgment shall be written out in the English language; and where thatlanguage
is not the language in ordinary proceedings before the Court, the judgment
shall be translated into the languages so being in such ordinary use, and the
translation shall be signed by the Judge.
CCLXVIII.
The decree of the Appellate Court shall bear date the day on which the
judgment was passed, and shall contain the number of the suit, the names and
description of the parties appellant and respondent, the memorandum of appeal,
a list of any additional exhibits that the Appellate Court may have allowed to
be produced, and the names of any witnesses that it may have allowed to be
examiner]. It shall also contain an exact copy of the ordering part of the
judgment, or a translation thereof in the. language in ordinary use in proceedings
before the Court.

How the judgment
of the Appellate
Court is to be
delivered.
In what language
it is to be written.

What the decree
is to contain.

The decree shall be sealed with the seal of the Court, and

signed by the Judge or Judges who passed it, and copies shall be furnished to
the parties in the same manner as herein-before provided for in regard to the
decrees of Courts of original jurisdiction.

CCLXIX.
A copy of the decree, certified by the Clerk or proper ofﬁcer of the Appellate
Court, and sealed with the seal of the Court, shall be transmitted to the Clerk

A certiﬁed copy
of the decree to be
transmitted to the

or proper ofﬁcer of the Court of original jurisdiction which passed the ﬁrst Lower_Court.
decree in the suit appealed from, and shall by him be ﬁled with the original
proceedings in the cause; and an entry of thejudgment of the Appellate Court
shall be made in the original register of the suit.
CCLXX.
Application for execution of the decree of an Appellate Court shall be made
to the Court of original jurisdiction which passed the ﬁrst decree or order
appealed from, and shall be enforced and executed by the Court which passed
the ﬁrst decree or order appealed from, in the manner and according to the
rules herein-before contained for the enforcement and execution of original
decrees or orders made by such last-mentioned Court.

How to be cxc

cuted.

Appeals from Orders.
CCLXXI.
Appeals shall lie from the orders of Civil Courts as follows :
lst. In all cases whatsoever where the order is for the punishment of a con

From what orders
appeals shall lie.

tempt committed in the presence of the Court, except when the Court which

has passed the order is one of the Courts of original jurisdiction constituted by
a Judge or Judges of the High Court.
92d. In all other cases whatsoever, unless otherwise specially provided for, if
the decree in the suit be appealablc.
3d. In all other cases, unless otherwise specially provided for, whether the

decree in the suit be appealable or not, provided that the person against whom
the order has been passed is not a party to the suit.
It will be observed that when the decree in the suit is not appealable, there will be no

appeal from an order passed against a party to the suit, unless the order be for the punishment
of a contempt committed in the presence of the Court.

CCLXXII.
The appeal from an order shall always be made to the Court to which the
decree in the suit in which the order may be passed is appealable. If the order
I 2

Court to which
the appeal should
be made.
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be passed in a suit in which the decree it not appealable, or in a judicial pro
ceeding which cannot properly be titled as Of any suit, the appeal from the
order of a MoonsitF, other than the Moonsiﬁ' ot' Agra, or Principal Sudder
Ameen, shall be made to the Zillah Judge, and the appeal from the order of a

Zillah Judge, or of the Moonsiﬂ' of Agra, shall be made to the High Court.
The appeal not to

CCLXXIII.
The appeal shall not in any case stop the proceedings in the Lower Court.

stay proceedings.

Of Procedure in Appealsfrom Orders.

Procedure, how it
differs from the
procedure in ap
peals from decrees.

CCLXXIV.
The procedure in appeals from orders shall be in all respects the same as in
appeals from ﬁnal decrees, except as herein-after provided.
1. The register shall be kept in the form contained in the Schedule
hereunto annexed
Q. The memorandum OF appeal shall in all cases be presented in the Court in
which the order objected to was passed within ﬁve days immediately following,
and exclusive of the day on which the order was pronounced.
8. Where the appeal is from the order of a Zillah Judge, Principal Sudder
Ameen, or Moonsifi', the memorandum of appeal shall be accompanied with a
list of the papers or depositions of which the appellant desires that copies should
be' transmitted to the Appellate Court.
4. The memorandum of appeal shall be transmitted to the Appellate Court
within eight days from the date of presentment; and where the appeal is from
the order ot a Zillah Judge, Principal Sudder Ameen, or Moonsiﬂ', authenticated

copies of' the order appealed against, and of the papers and depositions men
tioned in the list accompanying the memorandum, shall be transmitted to the

Appellate Court with the memorandum of appeal.
5. At the expiration Of' twenty days after the presentment of a memorandum
of appeal in a case appealable to the Zillah Court, and thirty days after its pre
sentment in a case appealable to the High Court, from the 'order of a Zillah
Judge, Principal Sudder Ameen, or Moonsiﬁ', and ten days in a case appealable
to the High Court from an order of a Court Of' original jurisdiction constituted
by one or more of its own Judges, the case shall be set down for hearing in

the Appellate Court, and if the Appellant does not appear on any day there
afterthat the case may be called on for hearing, it shall be struck out of the
ﬁle; but the Appellate Court shall have power to restore the case to the ﬁle,
if suﬂicient cause to its satisfaction for so doing be shown within a reasonable
time.

'

6. It shall not be necessary for the Appellate Court to call for any further
papers, unless it shall think proper.

'

7. It shall not be necessary to give any notice to the respondent.
8. The judgment may be delivered orally, and reduced to writing in the
language of the Court, by an ofﬁCer of' the Court, or otherwise as the Court

may think proper in each particular case.

'

CHAPTER VIII.
REVIEW or JUDGMENT.

Cases in which a

party may apply
for a review of
judgment.

CCLXXV.
Any persons considering themselves aggrieved by a decree of any Court of
original jurisdiction, from which no appeal shall have been preferred to a Superior
Court—0r by a decree of'a Zillah Judge in appeal, from which no special appeal
shall have been admitted by the High Court—or by a decree of the High Court
from which either no appeal may have been preferred to Her Majesty in Council,

or an appeal having been preferred, no proceedings in the suit have been trans
mitted to Her Majesty in Council,—and who, from the discovery of new matter
or evidence which was not within their knowledge, or could not be adduced by
them at the time when the decree was passed, or from any other good and
sufﬁcient reason, may be desirous of obtaining a review of the judgment passed

r wQ—‘

REFORM or THE JUDICIAL ESTABLISHMENTS, &c. or mom.

69

against them—may apply in person or by Attorney or Vakeel for a review of
judgment by the Court which passed the decree. The application shall be

Within what time

the application
should be made.

made within three months from the date of the decree, but the Courts are never

theless authorized to admit applications For a review after the period above
mentioned, provided that the parties preferring the same shall be able to show
just and reasonable cause, to the satisfaction of the Court, for not having pre

ferred such application within the limited period. If the Court to which an
application for a review may be presented shall be of opinion that there are not
any suﬁicient grounds for a review, it shall reject the application, but if on the
contrary it shall be of opinion that the review desired is necessary to correct an
evident error or omission, or is otherwise requisite for the ends of' justice, the
Court to which the application may have been presented shall grant the review,
and. its orders in either~case, whether for rejecting the application or granting

The order of the
Court for granting
or refusing the
review is ﬁnal.

the review, shall be ﬁnal.

CCLXXVI.
Provided that if the Court to which the application for a review of its udg Application for a
ment has been presented be the High Court, whenever the Judge or Judges review in the High
who may have passed the decree, or if the decree have been passed by two or Court must be
made to the Judge
more Judges, when any of such Judges shall continue attached to the Court at or
Judges that
the time when the application for a review is presented, and shall not be pre passed the decree.
cluded by-absence or other cause, for a period of six months after the applica
tion, from considering his order or opinion upon the same, it shall not be com
petent to any other Judge or Judges of the same Court to enter upon a
consideration of the merits of the application, and record an order or opinion
thereon.
CCLXXVII.
In all cases in which an application for a review ofjudgment may be granted Whenever a re
by'any Court, the Court shall give such order, in regard to the summoning of view is granted
the absent party or parties and hearing of the cause, as it may deem proper in the parties are to
be summoned.
the circumstances of the case.
CCLXX VIII.
The Principal Sudder Ameens and Moonsifi's, except the Moonsiﬁ' of Agra,
shall'at the close of each month send to the Judge of the Zillah a list of the
cases in which they may have admitted a review of judgment, with a statement
of the grounds on which the review has been admitted, and the Zillah Judge
and the Moonsiﬂ' of Agra shall in like manner, at the close of each month,

send to the High Court a list of the cases in which they may have admitted a
review of' judgment, together with the grounds on which the review has been
admitted, and the Judge shall at the same time transmit to the High Court any
lists which he may have received from the Principal Sudder Ameens and
Moonsiﬁ's of cases in which they may have admitted a review of judgment,
together with such remarks as he may think proper thereon.
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VIII.
No person whatever shall by reason of place of' birth, or by reason of descent, N° Perm“ 8’"
be in any criminal proceeding whatever excepted from the jurisdiction of' any
of the Criminal Courts.

'l-eason of plac); of
I 4

_

birth or of descent,
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Criminal Courts of Original Jurisdiction.
I.
. The Courts for the trial of' offences, other than the High Court, shall be the Crimim‘l C“ml
following :__other than the
.

.

High Court.

(,onnrs or Session ;
Counrs OF THE MAGIsTnATEs;
SUBORDINATE COURTS; viz.:-

,

Subordinate Criminal Courts of' the 1st Class.
Subordinate Criminal Courts of the 2d Class.

II.
First Assistants to the Magistrate, and Principal Sudder Ameens, shall be Who are to be

Judges of Subordinate Criminal Courts of the 1st Class.

Ju‘iges.°f,'l.'°.sub‘
ordinate (,rlmlnal

Second Assistants to the Magistrate, and Moonsiﬂ‘s, shall be Judges of com-ts,
Subordinate Criminal Courts of' the Qd Class.

III.
The Session Courts, the Courts of the Magistrates, and Subordinate Criminal Criminal Court»
Courts shall be denominated after the zillah, or city, or division in which they :3“ dbe dem‘
are respectively established.
ma '
IV.
The appointment, suspension, and removal of' the Judges of the Session Appointment,
Courts, of the Magistrates, and of the Judges of the several Subordinate Suspensionia"_d_

Criminal Courts, shall be regulated by such rules and orders as the Governor

g: cmm'

General in Council shall, from time to time, pass.

g "

V.
Each Criminal Court is to be presided over by one or more Judges; and Declaration on
every Judge, previous to entering upon the execution of the duties of his office, entering "P0"
shall make and subscribe the following declaration before any authority or °m°e'
’
person commissioned by competent authority to receive it :—
“ I, A.B., appointed

of the Court of

do

“ solemnly declare that I will faithfully perform the duties of my ofﬁce
“ to the best of my ability, knowledge, and judgment.”
VI.
Each Criminal Court is to use a seal such as shall be prescribed by the Seal
Government.
VII.
It shall rest with the Governor General in Council, upon the report of the Ministerial oﬂicers.

High Court, made after such communication with the Session Judges and
Magistrates and Judges of the Subordinate Criminal Courts as may be deemed
requisite, to ﬁx such establishment of' ministerial ofﬁcers as may be necessary
for the due execution of all the duties committed to those several Courts, and

to prescribe the number of ofﬁces, the number of ofﬁcers, their respective
salaries, the tenure by which they are to hold ofﬁce, and such other particulars
as the said Governor General in Council may deem proper. Upon the receipt
of the instructions of the Governor General in Council the Judges of the
Criminal Courts shall make the appointments to the several ofﬁces of their
respective establishments.
'
VIII.
No person whatever shall by reason of place of' birth, or by reason of descent, N° Person ex

be in any criminal proceeding whatever excepted from the,jurisdiction of any cepte‘l from
. .
of the Criminal
Courts.

. . d. t. b or
{txorlcoﬁlaé
I 4

_

birth or of descent.
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IX.

High Court and
Session COP‘E'O

The High Court and Session Court shall have jurisdiction in respect of all
oﬁ'ences punishable under the Penal Code.

have jurisdiction
over all offences.

Exclusive jurisdiction as to certain

ogences'

'

X.

The High Court and Session Court exclusively shall have jurisdiction in
respect of—

1st. Offences entered in Schedule A. of the Code of Procedure as triable by
those Courts only.
2d. The oli'ences punishable under Clauses 364, 365, 866, and 390 of the

Penal Code, when the value of the property which is the subject of the
offence exceeds 500 rupees.
8d. Offences however punishable under any clause of the Penal Code, charged
against public servants of the ﬁrst four classes described in Clause 14,
whether as such public servants or otherwise.
4th. Offences however punishable under any clause of the Penal Code, except
Clause 149, charged against the following public servants, as such public
servants:
,
Every head ministerial oﬁicer, every record keeper, and every Nazir of a
Court of Justice, and every ofﬁcer of a Court of Justice, whose duty
it is, as such ofﬁcer, to investigate or report on any matter of law or
fact;

Every head gaoler ;
Every darogha of police ;
Every ofﬁcer whose duty it is, as such ofﬁcer, to take, receive, keep, or

expend any property on behalf of the Government, or to make any
survey, assessment, or contract, on behalf of the Government; or to

investigate, or to report on any matter atfecting the pecuniary interests
of the Government; or to make, authenticate, or keep any document

relating to the pecuniary interests of the Government.
5th. Offences however punishable under any clause of the Penal Code,
charged against the following public servants, as such public servants :
Every juryman;
'
Every arbitrator to whom any cause has been referred by a Court of Justice.
XI.
Magistrates, their
Magistrates are empowered to try all offences not assigned to the exclusive
jurisdiction as to jurisdiction of the High Court or Session Court.
offences.

Subordinate
Criminal Courts,
theirjufisdiciion

XII.
Subordinate Criminal Courts of the ﬁrst and second classes are empowered
to try offences entered in Schedule A. of the Code of Procedure as triable by
those Courts respectively.

as to otlences.

XIII.
Session can" not
In cast tried by the Courts of Session in which the Defendant is convicted
to pass sentence in of any offence which, by the Penal Code, is punishable with death, the Court

“ﬁes Punisi‘abie

shall not passjudgment, but shall refer the case to the High Court, which shall

With death'

pass judgment thereon.

Session Court

XIV.
It shall be competent to a Session Judge, on cause shown, to direct the

"FY diFEFiill'ansf" transfer of any criminal case from any Criminal Court to any other Criminal

° a "mm “158' Court of equal or superior jurisdiction in his district.
XV.
Magistrates, their
Magistrates are empowered to pass sentence in all cases tried by them, pro
penal jurisdiction. vided that they shall not, for any oﬁ'ence, sentence any person to imprisonment
for a term exceeding two years, or to ﬁne exceeding 1,000 rupees; and they
may inﬂict ﬁne together with imprisonment in all cases in which both punish
ments are authorized by the Penal Code.
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XVI.
Judges of the Subordinate Criminal Courts of the 1st Class are empowered to Subordinate Cri
pass sentence in all cases tried by them, provided that they shall not, for any "I‘lnal 1C°}“'tsr 1;“
offence, sentence any person to imprisonment for a term exceeding one year, or
en
to ﬁne exceeding 900 rupees ; and they may inﬂict ﬁne together with imprison
ment in all cases in which both punishments are authorized by the Penal Code.
XVII.
Judges of the Subordinate Criminal Courts of the 2d Class are empowered to Subordinate Cri
pass sentence in all cases tried by them, provided that they shall not, for any "I‘mal 9‘1"“, 2‘11

offence, sentence any person to imprisonment for a term exceeding three months, ‘icuﬁaitclglpena
or to ﬁne exceeding 50 rupees; and they may inﬁictﬁue together with imprison
ment in all cases in which both punishments are authorized by the Penal Code.
XVIII.
In every case punishable with imprisonment as well as ﬁne, in which the Imprisonment in
olfender is sentenced to a ﬁne, whether with or without imprisonment, the “faulty; Pa)"

Criminal Courts shall be guided by the provisions of Clauses 51 and 5Q of the ment O ne'
Penal Code in awarding the period of imprisonment in default of payment of
the ﬁne; provided, however, that in such cases decided by the Magistrate and
Subordinate Criminal Courts, the period of imprisonment awarded in default of

payment ofthe ﬁne shall in no case exceed one fourth of the period ofimprison
ment which such Magistrate or Subordinate Criminal Court is competent to
inﬂict as punishment for the offence otherwise than as imprisonment in default
of payment of the ﬁne.
'
XIX.
It shall be competent to the Government to direct that any Subordinate
Criminal Court shall be authorized to hold the preliminary inquiry into cases
.
.
.
_ .
.
trlable by the Sessron Courts, and to commit or hold to bail parties to take
their trial before such Courts, and to exercise all the powers necessary for such

subordinate Cri
"""al C‘m'“ "my
be empowered to
prepare cases for
trial before the

purposes.

Session Court.
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C H APTE It I.
PRELIMINARY RULES.

No institution
stamp fee, or
deposit.

Table of fees and
charges to be
prepared.

I.
No stamp duty or fee shall be required on the institution of any criminal
case, or on the entry of any appeal from the decision or order or any Criminal
Court; nor shall duties or fees of any kind be payable in respect of any other
proceedings had in any Criminal Court, except such fees or charges as may. be
set forth in tables to be prepared as provided in the next succeeding article.
11.
A table of fees to be allowed to ofﬁcers of Court for all and every part of' the
business to be done by them, and of the charges which may be made by them
for copies of papers, and for the expense of serving processes of Court, shall
be prepared for all the Criminal Courts comprised in any zillah by the Session
Judge and Magistrate of' the Zillah under the direction of the High Court, and
for the High Court by the Judges thereof. A copy of the table of fees and
charges so prepared, which may be applicable to any Criminal Court, shall,
after they shall have received the sanction of the Governor General in Council,
be hung up in some conspicuous part of the Court. And it shall not be lawful
for any ofﬁcer of' the Court to demand any greater or other fee or reward for
the busmess done by him than such fees or charges as may be set forth in
such table
~

REFORM OF THE JUDICIAL ESTABLISHMENTS, &c. OF INDIA.

77

III.

All complainants and witnesses shall be examined without oath or affirmation
or any warning as a necessary preliminary to their preferring complaints or
giving evidence, and they shall, upon such examination, be bound to speak
the truth as they would have been bound by an oath, or a sanction tantamount
to an oath.
IV.

Complainants and
witnesses to be
examined without
oath, affirmation,
or warning.
No person ex
cepted from
Criminal Pro

No person whatever shall, by reason of place or birth, or by reason of descent,
cedure by reason
be excepted from the rules of Criminal Procedure.
of place of birth

or of descent.

CHAPTER II.
OBTAINING A Summons 0N WARRANT.

V.
Where an offence has been committed, or is suspected to have been com
mitted, the proceeding, in order to compel the party known or suspected to
have committed such offence to appear for the purpose of preliminary inquiry
concerning the same, may be by summons or arrest.
VI.
The proceeding by summons may be in the cases and shall be subject to the
rules herein-after contained.
VII.
The proceeding by arrest may be either,—

Proceeding to
compel appear

Summons.

A rrest.

~ 1. By warrant;

2. Or by private person without warrant;
8. Or by an ofﬁcer without warrant.
VIII.
A summons, or a warrant of arrest, may be obtained on such complaint as is
mentioned in the next succeeding article.
IX.
Every complaint made before a Magistrate or darogha of police, in order to
the issuing of a summons or a warrant against a person accused of any offence,
either directly or on suspicion, if not written shall be forthwith reduced into
writing, and shall be signed by the complainant, and also by the Magistrate or
darogha of police issuing the summons or warrant.
‘

Complaint.

To be reduced into
writing and signed

X.
Upon such complaint duly made before a Magistrate, he shall, in case it Magistrate, how
appear to him that there is sufﬁcient ground for proceeding, issue his summons to proceed on
or warrant for causing the person accused to appear before himself or some! c0mplaint
other Magistrate or Court having jurisdiction ; and if in thejudgment of such
Magistrate there be no sufﬁcient ground, he shall dismiss the complaint, whether
it be direct or on suspicion only.
XI.
Upon such complaint duly made before a darogha of police, he shall, in case Darogha of police,
it appear to him that there is sufﬁcient ground for proceeding, and that the how to proceed on
immediate apprehension of the accused is necessary to the ends ofjustice, complaint.
issue his summons or warrant for causing the person accused to appear before
himself; and if in thejudgment of such darogha there be no sufficient ground,
or the immediate apprehension of the accused is not necessary to the ends of
justice, he shall abstain from issuing any process, and shall submit the complaint
for the orders of the Magistrate.
XII.
Every summons issued by a Magistrate or darogha of police to a person so Summons, what
accused shall be in writing, under the hand and seal of the Magistrate or darogha it is to contain,
how to be
of police issuing it ; shall show his ofﬁce ; that the summons is made on a com and
directed,
plaint duly made of an offence committed, or suspected to have been committed;

shall be directed either to the person accused by such complaint, or some
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other person; if directed to the person accused it shall, if issued by the
Magistrate, direct him to appear before the Magistrate issuing such summons,

or some other Magistrate or Court as aforesaid, at a time and place speciﬁed ;
and if issued by a darogha of police, to appear before such darogha at a time
and place speciﬁed ; and if directed to any other person it shall require such
other person to summon the person accused so to appear.

Summons, how to
be served.

Notwithstanding
summons, warrant

may issue in cer
tam cases.

Warrant when

XIII.
If such summons be directed to the person accused, it may either be served
on him personally or left with some adult member of his family.
XIV.
A Magistrate or darogha of police may, notwithstanding such summons,
either before the appearance of the person accused, as required by such sum
mons, or after default made by him so to appear, issue a warrant ofarrest
against such person in all cases in which he might so have done had no such
summons been issued.

XV.
A Magistrate of one district or darogha of one division may grant a warrant
for the apprehension of a suspected offender within that district or division, as

grantable for an
offence committed the case may be, in respect of an offence of which the law takes cognixance,
beyond local
committed in a different district or division, or on the high seas, or in a foreign
jurisdiction.
country.

XVI.
Where an offence
W hen a person or several persons shall be accused of the commission of any
may be investi
offence, by reason of any things which have been done, or by reason of any
gated and tried in
one of two or more thing or things which have been done, and consequence or consequences which
have occurred, every such offence may be inquired of and determined, and
jurisdictions.
every such offender prosecuted and punished, in any district orjurisdiction in
which any such thing shall have been done, or any such consequence shall
have occurred.
XVII.
Abetment.

The previous abetment of an offence, wherever such abetment may have

taken place, may be inquired of and determined in any place or districtin which
that offence may be inquired of and determined, and by any Court which has
jurisdiction to try that offence, as though the previous abetment had been

Abetment.

Offence committed

on boundary.

committed at the same place at which that offence was wholly or partly com
mitted.
XVIII.
Provided, that such abetment may be inquired of and determined in any
district within which the abettor has done anything for abetting the commission
of that offence.
XIX.
Where any offence shall be committed on the boundary or boundaries of two
or more districts or divisions, or within the distance of 500 yards of any such
boundary or boundaries, or shall be begun in one district or division and

completed in another, every such offence may be inquired of and determined in
any of the said districts or divisions in the same manner as if it had been
actually and wholly committed therein.
During journey,
&c.

XX.
Where any offence shall be committed on any person or 0:1 or in respect of
any property in or upon any coach, cart, or other carriage, or upon any beast of
burden employed in any journey, or shall be committed on any person or on
or in respect of any property on board any vessel employed on any voyage or

journey upon any navigable river, canal, or inland navigation, such offence may
be inquired of and determined in any district or division through any part
whereof such coach, cart, carriage, beast of burden, or vessel shall have passed
in the course of the journey or voyage during which such offence shall have
been committed, in the same manner as if it had been actually committed in
such district or division; and in all cases where the side, middle, or other part
of any highway, or the side, bank, middle, or other part of any such river,
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canal, or navigation, shall constitute the boundary of any two districts or
divisions, such offence may be inquired of and determined in either of the
said districts or divisions through or adjoining to or by the boundary of any
part whereof such coach, cart, carriage, beast of burden, or vessel shall have

passed in the course of the journey or voyage during which such offence shall
have been committed, in the same manner as if it had actually been committed
in such district or division.
XXI.
Whosoever shall fraudulently receive, or fraudulently have in possession, any Receiving, &c.
stolen property, knowing the same to be stolen property, may be prosecuted stolen property.
and punished in any district or place in which he shall have or shall have
had such stolen property in his possession, or in any district or place in which
any person by whose offence that property came to be stolen property may be
prosecuted and punished.
XXII.
Whosoever shall commit any oﬁ'ence by unlawfully receiving or having in Unlawfully re
possession any moveable property, knowing the same to have been unlawfully ceiving property.
taken, obtained, or converted, may be prosecuted and punished in any district
or place in which he shall have or shall have had such property in his posses
sion, or in any district or place in which any person who unlawfully took, or
obtained, or converted such property, may be prosecuted and punished for any
offence committed thereby.
XXIII.
Any offender who shall escape from any custody in which he is lawfully Escape from law ful
detained in pursuance of a sentence of a Court of Justice, or by virtue of a custody under
commutation of such sentence, may be prosecuted and punished either in the se n tence.
district where he shall be apprehended and retaken, or in the district in which
the said offence shall have been committed.
XXIV.
Any offender who shall return from transportation or banishment, the term Returning from

of such transportation or banishment not having expired, and his punishment
not having been remitted, may be prosecuted and punished either in the district

transportation or
banishment. “

or place where he shall be apprehended, or in that in which he was formerly
tried.

XXV.
Any person who shall commit any offence by forgery, or by using as genuine
any document which he knows to be forged or falsiﬁed by forgery, may be pro
secuted and punished in any district or place in which he shall be apprehended
or be in custody, as if his offence had been actually committed in that district
or place.
XXVL
In the preceding articles, and any other article of this Act, wherever the

Forgery.

Deﬁnition of

district or other place or the Court in or before which any offence is to be certain terms.
inquired of and determined, or any offence is to be prosecuted and punished, is

mentioned, the term “inquired of” shall be deemed to comprise every pro
ceeding preliminary to trial; the term “determined,” to comprise trial, and

every subsequent proceeding, including the punishment of the offender; and
the terms “ prosecuted and punished,” to comprise every proceeding, whether

preliminary or subsequent to trial, or upon such trial, unless in any such case
there be something in the subject or context repugnant thereto.
XXVII.
The localjurisdiction of the Magistrate of a zillah or district shall for the
purposes of this Act be deemed a district; and the local jurisdiction of a
Moonsitf or darogha of police be deemed a division; provided that nothing
herein contained shall be held as authorizing a police ofﬁcer, except under the

special authority of the Magistrate, to inquire into any of the offences described
in the provisions of the Penal Code specified in Article LXXXI.
K3

What is a district,
and what a
division.
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CHAPTER III.
OF THE WrinnAN'r AND ITS EXECUTION.

Warrant to bear
the name of
grantor.
Form of' warrant.

XXVIII.
The warrant shall be in the name of the ofﬁcer who grants it.
XXIX.

-

Every such waraant shall be in writing; shall be directed to some person or

persons by name or by ofﬁcial description (and in the latter case, either to some
particular ofﬁcer, or to all or some one or more of that class or description);
shall specify the person to be arrested by name or by such other description
as may be sufﬁcient to distinguish him; shall order that such person be arrested;
shall speciva the authority bef'ore whom such person after arrest shall be taken ;
shall state, as the cause of arrest, some ofi'ence committed or suspected to have

been committed in respect of' which the Magistrate or other ofﬁcer hasjuris
diction to issue such warrant ; shall show the person who grants it to be a Magis
trate or other ofﬁcer authorized to issue such warrant; shall state the time. of

Warrant to several

persons, jointly
and severally.

To several per
sons jointly.

To a darogha or
nazir.

Ofﬁcers issuing a
warrant may per
sonally super
intend its execu
tion.

making it ; show the place where it is granted, either by statement in the body
or in the margin of the warrant; and be signed and sealed by the Magistrate
or other ofﬁcer who grants it.
XXX.
A warrant directed to several personsjointly and severally may be executed
by any one of them.
XXXI.
A warrant directed. to several persons jointly, without words excluding the . '
execution by one or a. part only of those mentioned, may be executed by any
one or by a part only of' them.
XXXII.
A warrant directed to a darogha of police or to a nazir may be executed by
any ofﬁcer subordinate to such darogha or nazir respectively.
XXXIII.
A Magistrate or other ofﬁcer authorized to issue a warrant or other criminal
process may attend personally for the purpose of seeing that the same be duly
executed, and may adopt or direct any legal measures that may be necessary for
the due execution thereof.
XXXIV.

Warrant directed
to a person not an

ofﬁcer of police or
nazir.

A warrant directed to any other person than an ofﬁcer of police or the
nazir of a Court is to be executed by that person; provided nevertheless,
that any other person may, in the presence or out of the actual presence of one
authorized to execute a warrant, aid him in executing the same, if' the person
so authorized be near at hand and acting in the eXecution of the warrant.

to assist in certain

XXXV.
Every person is bound to assist a Magistrate or police ofﬁcer demanding
his aid in the taking of an ofi'ender, preventing a breach of' the peace, the

cases.

suppression of a riot, or the taking of' the rioters.

All persons bound

Where a warrant

of a Magistrate
must be executed.

\Varrant endorsed
in another juris
diction.

XXXVI.
A warrant issued by any Magistrate must be executed (unless it be specially
otherwise provided) within the jurisdiction of the Magistrate from whom it
issued, or of' the Magistrate by whom it has been duly endorsed for execution.
XXXVII.
In case any person against whom a warrant shall be issued by any Magis
trate shall escape, go into, reside, or be, or be supposed to be, in any place

out of' the jurisdiction of the Magistrate granting such warrant, the Magis

trate of the place into or in which such person shall escape, go, reside, be or
be supposed to be, shall endorse his name on such warrant, which shall be

a sufﬁcient authority to the person or persons bringing such warrant, and to
all other persons to whom such warrant was originally directed, to execute such

warrant within thejurisdiction of the Magistrate who endorsed such warrant,
and to apprehend and carry such person before the Magistrate who endorsed
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such warrant, or before the Magistrate of the district where the offence was
committed. In case such person be carried before the Magistrate who endorsed
the warrant, and the offence with which he is charged is bailable in law, he shall
be proceeded with in the manner herein-after mentioned in Article CXIX. or
Article CLXXX. If the offence be not bailable, he shall be forwarded to the
Magistrate of the district in which such offence was committed.

XXXVIII.
Provided that it shall be competent to a Magistrate issuing a warrant for the
arrest of a person out of his jurisdiction to direct the warrant to the Magistrate

of the district in which such person is, or is supposed to be, and to transmit
the same by post. On the receipt of the warrant by the Magistrate to whom

Warrant to be
endorsed may be

sent by post.

it is directed, he shall endorse his name on such warrant, and enforce its

execution in the same manner as if the warrant had originally issued from
himself. On such person being apprehended, and carried before the Magistrate
who endorsed the warrant, 'he shall be dealt with as provided in the last pre
ceding article.
XXXIX.
If a person for whose apprehension a warrant has been granted by a Magis Magistrates how to
on arrest
trate under the provisions of Article XV. is suspected of an offence committed proceed
under his own
in a different district, the Magistrate granting the warrant shall, unless he is warrant for an
authorized by any law to complete the inquiry himself, send the person arrested offence committed
to the Magistrate of the district in which the offence was committed, or take out of hisjuris
‘ bail for his appearance before such Magistrate if the offence of which he is diction.

suspected is bailable in law; and in all other instances the Magistrate shall
report the case for the orders of the High Court.
XL.
_ If the warrant under Article XV. shall have been granted by a darogha, the
darogha shall send the person arrested to the Magistrate to whom such darogha
is subordinate, unless the offence of which the person arrested is suspected shall
have been committed in another division 8f the district in which the division of
the darogha who granted the warrant is comprised ; in such case the darogha
who granted the warrant shall send the person arrested the darogha of the
division in which such offence was committed.

Darogha how to'
proceed in such
cases.

XLI.
A warrant issued .by a police ofﬁcer ,must be executed (unless it be otherwise Where a warrant
of a police ofﬁcer
specially provided) within the jurisdiction of the ofﬁcer who issued it.
must be executed.
XLII.
An arrest on a warrant for any of the offences speciﬁed in Schedule A. of this
Code of Procedure as not bailable offences may be made on any day, and at
any time of the day or night. It shall be at the discretion of the Magistrate to
direct that an arrest on a warrant in any other case may be made on any day,
and at any time of the day or night.
XLIII.
In making an arrest the ofﬁcer or other person executing the warrant shall
actually touch or eonﬁne the body of the person to be arrested, unless there be
a submission to the custody by words or actions.
XLlV.
After arrest the prisoner shall not be subjected to any more restraint than
such as may be necessary to prevent his escape.

'

XLV.
One executing or attempting to execute a warrant of arrest is bound to
notify to the person against whom such warrant is directed, that he purposes to
act under the authority of that warrant.
XLVI.
An ofﬁcer or other person executing a warrant of arrest must notify the
’ substance of the warrant, and show the warrant, if sight of it he demanded.
K4

When a warrant

of arrest may be
executed.

Warrant, how to
be executed.

No unnecessary
restraint.

Notiﬁcation of
purpose to act
under the warrant.

Notiﬁcation of
substance of
warrant.
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XLVII.
If on a warrant being shown any person take hold of it, and illegally refuse
fusing to give up a
to
give it up to the ofﬁcer or other person authorized to execute it, sUch officer
warrant.
or other person may retake it by force, provided he use no greater degree of
violence than is necessary for the purpose.

Taking and re

Resisting an en
deavour to arrest.

Breaking of outer
door or window.

XLVIII.
If, after notice by one authorized by warrant to arrest another ofhis intention
to arrest him, the person against whom such warrant is issued shall forcibl
resist the endeavour to arrest him, the person so authorized is bound to use ail
such means as may be necessary to effect an arrest and prevent escape.
XLIX.
Any person authorized by a warrant to arrest any person accused of any
offence for which a warrant may issue on complaint, may (in the presence of
two respectable witnesses) break open any outer door or window of a dwelling
house, whether that of the person accused or of any other person, in order to
execute such warrant, if, after notiﬁcation of his authority and purpose, and

demand of admittance duly made, he cannot otherwise obtain admittance.
IJ.

Oﬂicer, &c.. break—
ing out to liberate
himself.

Breaking of‘ inner
door or window.

An officer or other person having lawfully entered a dwelling house for the
purpose of executing criminal process, or of arresting any person under any of

these articles, may lawfully break out of such house when it is necessary for his
own liberation ; and any officer may lawfully break any outer or inner door or
window ofa dwelling house in order to liberate any ofﬁcer or other person who,
having entered for such purpose, is unlawfully detained within such dwelling
house.
LI.
Any person authorized by a warrant to arrest any person accused of any
offence for which a warrant may issue on complaint, may (in the presence of
two respectable witnesses) break op.en any inner door or window of a dwelling

house, whether that of the person accused or of any other person, in order to
execute such warrant, if, after notiﬁcation of his authority and purpose, and
demand of admittance duly made, he cannot otherwise obtain admittance.
Breaking open a‘

LII.
If information be received that a person accused of any offence for which

zenanah or female a warrant may issue on complaint, has concealed himself in a zenanah or female
apartment.

apartment in the actual occupancy of women, the ofﬁcer or other person
employed to execute the warrant shall take such precautions as may be neces
sary to prevent the escape of the accused, and shall endeavour to ascertain, by
the means of two respectable women unconnected with the family or with

each other, whether the person against whom the warrant has been issued be

really concealed in the zenanah; in which case, and if such person shall not
deliver himself up, the police officer or other person authorized to execute the
warrant may, in the presence of two or more respectable residents of the

place, break open the zenanah, and execute the process intrusted to him, giving
notice at the same time to any women in the zenanah that they are at liberty to
withdraw.
LIII.
Breaking of doors,

It shall be at the discretion of the Magistrate to direct, in any particular case,

&c. for offences not
previously pro
vided for.

that a warrant of arrest shall be executed as provided in Articles XLIX., LI.,
and LIL, for any other offence than the offences for which a warrant may issue
on complaint.

Party arrested to

After arrest made, the ofﬁcer or other person executing the warrant shall,
without unnecessary delay, bring the person arrested fo the Magistrate or other
authority mentioned in the warrant.
LV.

LIV. '
be brought imme

diately to the au
thority mentioned
in the warrant,
as soon as may be
practicable.

If, after arrest made, circumstances render it impracticable to bring the

person arrested immediately before the Magistrate, the officer or other person
executing the warrant shall detain the person arrested in custody in the mean
time, and bring him before the Magistrate as soon as his doing so shall become
seasonably practicable.
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LV I.
No officer or other person, after the arrest of any suspected person, is to Nolhrqatmmmlse,

offer to him any inducement, by threat or promise or otherwise, to make any °1'.'°~]““_“°“’bas ‘°
disclosure, but shall, when necessary, apprize him of' the cause of arrest. and
y party
leave him free to speak or keep silence; and no such ofﬁcer or other person
shall after such arrest prevent the person arrested, by any caution 01' otherwise,

from making any disclosure which he may be disposed to make of' his own
free will.
CHAPTER. IV.
Or Anans'r WITHOUT WARRANT.
LVII.
A police ofﬁcer or other person who sees any offence committed for which Arrest on m,“

a warrant may issue on complaint, may, Without warrant, arrest the offender.
LVIII.
A police oflicer may, without warrant, arrest of his own authority a person
against whom a reasonable complaint of an offence for which a warrant may
issue on complaint is made, or who may be found with stolen goods in his
possession.
LIX.
A police ofﬁcer, or other person, may, without warrant, arrest a proclaimed

On complaint, or
ﬁnding "I"! "dc"
g°°ds'

A proclaim“! 0&

offender, or a person against whom a hue and cry has been raised of his having ﬁnder: hue a"
been concerned in a recent offence.
y'

LX.
If a person liable to arrest without warrant under the foregoing rules shall A party liable to
enter into and conceal himselfin a dwelling house, the person who might other- arrest concealing
wise have arrested shall take such precautions as may be necessary to prevent h‘mself'
the escape of the accused, and send immediate information to the Magistrate
or darogha of police; but no house shall be broken into for the purpose of
arresting any person without a warrant.
LXI.
A police officer may, of his own authority, interpose for the prevention of Breach of the

a breach of' the peace committed or attempted to be committed in his view; Peace
and in the event of disobedience or resistance may, without warrant, arrest the
offender.
LXI I.

A police ofﬁcer may apprehend any person who obstructs him while in the Obstruction ofa_
eXecution of his duty, and carry him before the Magistrate, or before the head Ponce Ofﬁcer i“ 1'“

ofﬁcer of the police division.

-

6‘"!

LXIII.
It is not necessary to notify the cause of arrest where the person is in the Whenitis ,w, ne_

actual commission of any offence, or where fresh pursuit is made after any such cessary to notify
person, who, being disturbed, makes his escape.
cause of arrest
LXIV.
A police ofﬁcer or other person, having arrested a person for an offence, is to Partyi‘ arrested 59

take or send him before the Magistrate or the head ofﬁcer of' the police division, :8};
without unnecessary delay.

LXV

proper author“),

Where any offence is committed in the presence of any Magistrate, he may by Arrest for an of
word of mouth command any other person to arrest the offender, and may fen‘ie °°mmm°d f

thereupon commit him, or, at his discretion, where the offence is bailable, may "‘16,": Pregame °
.

.

.

a

agistrate.

admit him to bail.
CHAPTER V.
OF ESCAPE AND RE-TAKING.

LXVI.
If a person lawfully arrested on a criminal information shall escape or be Perm" arresting
rescued, it shall be lawful for'tlie person from whose custody such prisoner

s.
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the party arrested
us (HI original

so escaped or was rescued to make fresh pursuit, and retake him in any place,

taking.

any day, and at any time of the day or night, and to deal with him as he might
have done on an original taking.

either within or without the jurisdiction where he was so in custody, and on

LXVli.

In order to retake any person, within the meaning of the last preceding
article, the person so making fresh pursuit as therein is mentioned may adopt
the same measures as he might have done on the original taking.

May adopt the

same measures as
on original taking.

CHAPTER VI.
Us SEARCH WARRANT.

LXVlIl.
When grantable by
a Magistrate.

Whenever a Magistrate, having jurisdiction in respect of a supposed offence,
shall consider that the production of any thing or things will be essential to the
conduct of an inquiry into such offence, he may grant his warrant to search

for such thing or things, and it shall be lawful for the officer legally charged with
the execution of such warrant to search for such thing or things in any dwelling
or dwellings, place or places. In such case the Magistrate shall, if he think

right, specify in his warrant the dwelling or dwellings, place or places, or part
or parts thereof, to which only the search shall extend.

How to be directed.

LXIX.
The Magistrate shall direct his warrant to the police darogha within whose
jurisdiction the dwelling or dwellings, place or places. required to be searched,
are situated, or to any other public and registered officer of police to whom

the Magistrate may think ﬁt to commit the execution of that duty. A warrant
, directed to a darogha may, in the event of the darogha not being able to pro~
ceed in person, be executed by any oﬂicer subordinate to such darogha, above
the rank of burkundaz.
When a Magistrate

IJXX.

A Magistrate may require the Magistrate of another district to issue a search
warrantin
any case in which he may issue such warrant himself.
district to issue a
search warrant.
LXXI.
When a Magistrate
In cases of emergency, a Magistrate may grant his warrant for the search of
may grant a search any thing or things concealed, or supposed to be concealed, in a dwelling or
warrant out of his
dwellings, place or places, out of hisjurisdiction, the production of such thing
jurisdiction.
or things being essential to the conduct of an inquiry into an offence committed
within hisjurisdiction. When a Magistrate grants a warrant under this article,
he shall inform the Magistrate of the district in which the dwelling or dwellngs,
place or places, to be searched, are situated.
may require a Ma

gistrate of another

Search warran t
when grantable by
a darogha.

How to be exe
cuted.

When a darogha
may require a da

rogha of another
division to issue a
search warrant.

LXXII.
Whenever a darogha shall consider that the production of any thing or things
will be essential to the conduct of an inquiry into any offence which he is
authorized to inquire into, he may grant his warrant to search for such thing
or things in any dwelling or dwellings, place or places, within his division,
which shall be speciﬁed in his warrant; and it shall be lawful for the ofﬁcer
legally charged with the execution of such warrant to search for such thing or
things in such dwelling or dwellings, place or places.
LXXIII.
The darogha shall, if practicable, conduct the search in person ; but if unable
to proceed in person, shall direct his warrant to any police officer of his division
above the rank of burkundaz.
LXXIV.
A darogha may require the darogha of another division, whether subject to
the same Magistrate as himself or to the Magistrate of any other district, to
issue a search warrant in any case in which he may issue such warrant himself.
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LXXV.
The darogha, when not specially instructed by the Magistrate, shall transmit

Representations

all representations made to him regardingr the receipt or concealment of any regarding anything

thing or things the production of which is essential to the conduct of an inquiry

for which search is
to be made to be

into an offence, at or before the time when he proceeds to the search, for the sent to Magistrate.

information of the Magistrate, and for any orders which he may deem it
necessary to issue on the subject.
LXXVI.
The search shall be made in the daytime, except in cases of great emergency,
and where the Information is positive, and not on suspicion only, when it may

be made either in the daytime, or in the night~time.

When the search
is to be made.

'

LXXVIl.
Ifthe door be shut, the person charged with the execution of the warrant
may proceed to break open the door, if, after notiﬁcation of his authority and

Breaking of doors.

purpose, and demand of admittance duly made, he cannot otherwise obtain
admittance.

_
LX XVIII.

If the place ordered to be searched is a zenanah or female apartment in the
actual occupancy of women, the officer charged with the execution of the
warrant shall give notice to any women in the zenanah that they are at liberty to

Breaking of a
zenanah or female
apartment.

withdraw; and. after giving such notice, and allowing a reasonable time for
the women to withdraw, such ofﬁcer may enter the zenanah for the purpose of

completing the search, using at the same time every precaution consistent with
these provisions for preventing the clandestine removal of property.

txxrx.
The search is to be made in the presence of three or more respectable inha~

Search to be made

bitants ofthe place in which the dwelling or dwellings, place or places searched. in the presence
of witnesses.
maybe situated, and such persons shall subscribe their names to the report Occupant of the

made to the Magistrate; and the occupant of the house, or owner of the house, place searched may
or some person in his behalf, shall in every instance be permitted to attend attend.
during the search.
_
LXXX.
All property which is claimed as having been stolen, as well as all property Property, &c. to be
suspected to have been stolen, found on persons accused of robbery or theft, sent to the Magis
or which is seized by police officers under suspicious circumstances, as also any trate.
thing the production of which is essential to the conduct of an inquiry into an
offence, shall be forwarded without delay, together with a despatch, to the

Magistrate.

A copy of the despatch being'registered, the original'is to be given

to the ofﬁcer charged with the conveyance of the property, to he delivered to
the nazir, or other proper oﬁcer, on his arrival at the station of the Magistrate.

CHAPTER VII.
PRELIMINARY INQUIRY BY THE POLICE.
LXXXI.
A darogha of police shall not inquire into any of the following offences
punishable under the Penal Code, unless specially authorized by the Magistrate
to do so, viz. :—

Offences into

which the police
officers may not
inquire without

.

Offences under Chap VIII., provided that it shall be competent to a
darogha to apprehend and send to the Magistrate any person who may be
found in his division in the commission of the offence punishable under
Clause 150.

‘

Offences under Chap. IX., except the offences punishable under Clauses 164,
166, 168, 171, 173, 175, and 182; provided that it shall be competent

to a darogha to inquire into any offence under Chap. IX., committed
in contempt of his own authority.
Offences under Chap. X., except the offences punishable under Clauses 201,
203, 204, and 205.
Offences under Chap. XL, Clauses 211, 216, 225, 226, 227, and 228.

Offences under Chap. XIII.
L 2

special authority.
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Offences under Chap. XIV., except the offences punishable under @auses

257, e65, 267, Q69, 270, and 273.
Offences under Chap. XV.
Offences under Chap. XVI.
Offences under Chap. XVII.

Offences under Chap. XVIII., Clauses 31%, 313, 318, 3%, 33%, 333, 334,

335, 336, 837, 3422, 347, 348, 350, 351, sse, and ass.
Offences under Chap. XIX., Clauses 369, 370, 373, 374, 384, 385, 387, 388,
394, 395, 396, 397, 398, 400, 401, 4092, 403, 4045 4-05, 4106, and 425.

Offences under Chap. XX, Clauses 453 and 454.
Offences under Chap. XXI.

Offences under Chap. XXII.
Offences under Chap. XXIII.

Offences under Chap. XXIV.
Offences under Chap. XXV.
Offences under Chap. XXVI.

When the darogha
may issue his
warrant.

LXXXlI.
Upon complaint duly made before a darogha of police having jurisdiction
in the case, against any person for committing any offence, other than the
offences described in the provisions of the Penal Code speciﬁed in the last pre
ceding article. and which offence is punishable under the Penal Code with
imprisonment for a period exceeding six months, it shall be lawful for tht

May issue sum
mons instead of

warrant.

When darogha
shall issue sum
mons.

When the bead
ofﬁcer of police
may stay issue of

process.

darogha to issue his warrant to apprehend such person, and to cause him to
be brought before such darogha.
LXXXIII.
Provided, that in all cases it shall be lawful for such darogha before whom
such a complaint is made, instead of issuing his warrant in the ﬁrst instance
to apprehend the person so complained against, to issue his summons, recording
his reason for so issuing his summons, directed to such person, requiring him
to appear before such darogha.
LXXXIV.
Upon’a complaint duly made before a darogha of police having jurisdiction
in the case, a ainst any person for committing any offence into which he is
authorized to inquire, and which is punishable with imprisonment for a period
not exceeding six months, the darogha shall issue his summons to such person,
requiring him to appear before such darogha.
I
LXXXV.
In the event of its appearing to the darogha that for any special reason the
issue of process for causing the attendance of the accused should be stayed until
the case be reported for the orders of the Magistrate, such report shall be
made without delay, and the issue of process against the accused in the meantime
suspended.

On the receipt of the darogha’s report, it shall be at the discretion

of the Magistrate, if he is of opinion that there are grounds for proceeding
with the case, to direct the darogha to proceed with it, or to proceed with

it as if the complaint had been made before himself.
LXXXVI.
Upon the issue of process for causing the attendance of the accused, the
summoned.
darogha shall at the same time issue summonses for the attendance of any
persons who appear from the statement of the person making the complaint to
be acquainted with the facts and circumstances of the case.
LXXXVII.
Nothing contained in the foregoing articles shall be construed to prevent a
Darogha may pro
ceed in person, or darogha fi'om proceeding in person, or deputing a ﬁt person from among the
depute an officer
ofﬁcers acting under him, to ascertain on the spot the facts and circumstances
to investigate.
of any case into which he is authorized to inquire.
LXXXVIII.
It shall be lawful for the darogha or other police officer to pursue persons
Police may pursue
offenders into other accused of the offences referred to in Article LXXXlI. into thejurisdiction of
jurisdictions.
other daroghas, whether subject to the same Magistrate as hiniself or to the
Magistrate of any other district,
Witnesses to be
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LXXXIX.
The examination of witnesses by the police shall be taken in the presence of Examination of
the darogha, or, in the event of his absence, in the presence of any officer above

witnesses.

the rank of burkundaz, and the substance of any material information obtained
from them shall be reduced to writing, not in the form of question and answer,

but in that of a brief narrative, which shall be signed by the person deposing,
and transmitted to the Magistrate, as herein-after provided, under the signature
of the police officer by whom the inquiry may have been made.

XC.
It shall not be competent to a darogha or other police officer to examine a Police officers not

person accused of a criminal offence, or to reduce to writing any admission or
confession of guilt which he may propose to make.
XC l.
The darogha, or other police officer, shall complete the inquiry with as little
delay as possible, and if the darogha himself have made the inquiry, he shall
forward the accused to the Magistrate, under the custody of one or more bur
kundazes, provided the evidence is such as to warrant that course, and the

to examine the
accused.

Inquiry by the

police.

offence be not bailable, and shall bind over the prosecutor and witnesses to

appear on or before a ﬁxed day before the Magistrate of the district. lfa sub
ordinate police ofiicer have made the inquiry, he shall submit his proceedings
to the darogha, who shall then proceed as if he had made the inquiry himself.
XCII.
Provided, that it shall not be lawful for the darogha or other police officer
to detain the accused in custody, without the special orders of the Magistrate,
for a longer period than forty-eight hours; and provided also, that it shall be
competent for a darogha or other police ofﬁcer, on his being satisﬁed that there

Accused not to be
detained by the

police beyond 48
hours, without
special authority.

are grounds for believing that the accusation is well founded, to forward the

accused to the Magistrate at any period of the inquiry before the expiration
of ﬂirty-eight hours from the apprehension of the accused. The darogha
shall forward with the accused a short despatch stating the offence for which
the accused has been arrested.

I

XCIII.
If it shall appear to the darogha that there is not sufficient evidence to
warrant the transmission of the accused to the Magistrate, he shall release
the accused on bail, or on his own recognizance, to appear when required, and
submit his proceedings for the orders of the Magistrate.
XCIV.
In all cases, in submitting his proceedings to the Magistrate, the darogha shall
forward the statement of the person complaining and the depositions ofthe wit

Darogha how to
proceed in cases of
deﬁcient evrdence.

Proceedings of the
darogha, of what
to consist.

nesses, with a brief report of the names of the parties, the nature of the com

plaint, and the names of the witnesses, without any recapitulation of evidence
or expression of opinion as to the guilt of the accused, together with any
weapon or property which it may be necessary to produce efore the Magis
trate. The darogha shall further state whether he has forwarded the accused
in custody, or released him on bail, or on his own recognizance.

XCV.
Persons accused of the commission of any of the offences entered in the third
column of Schedule A. as not bailable, shall not be admitted to bail, provided that

there appear reasonable grounds for believing that such persons have been guilty
of the offence imputed to them; but in all cases of persons accused of any other
offences, if sufﬁcient bail be tendered for appearance before the Magistrate, the
darogha shall accept such ball, and immediately release the party apprehended.
XCVI.
In cases of manifest necessity, when the darogha may be apprehensive of
danger to the public peace by the enlargement of a person arrested for rioting
or other bailable offence, without security being taken for his peaceable conduct,
the person so arrested shall be required, in addition to the bail for his appear
ance, to furnish security for keeping the peace; and the surety' or sureties shall
execute a recognizance in an amount to be regulated by the circumstances of
the case, and the condition of the person executing the same. In default of his
furnishing the required security, the accused shall be forwarded under custody
to} the Magistrate.
L 3

Bail.

When security for
keeping the peace
to be required.
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XCVII.
Police to report all

apprehensions.

Bail not to be ex
cessive. Terms °f
security.

Prosecutors and
witnesses to exe

cute recognizance
to appear before

the Magistrate.

The ofﬁcers of police shall report to the Magistrate the cases of all persons
apprehended within their respectivejurisdictions, whether such persons may have
been admitted to bail or otherwise; and no person who has been apprehended
shall be discharged, except on bail, or on his own recognizance, or under the
special order of the Magistrate.
XCVIII.

The bail to be taken for appearance before the Magistrate, in pursuance of
Article XCV. shall not be excessive; and the surety or sureties shall bind
himself or themselves under a speciﬁc penalty to produce the Defendant. before
the Magistrate on or before a ﬁXed day, to answer the. complaint.
XCIX.
Prosecutors and witnesses, whose attendance may be necessary at the Criminal
Courts, shall execute recognizances before the police ofﬁcers, to appear before

the Magistrate on a speciﬁc day, which shall be the day whereon the accused
may be bound to appear, if he shall have been admitted to bail, or on the day
on which he may be eXpected to arrive at the Magistrate’s place of residence,

if he is to be forwarded thither under custody.

The police officer in whose

presence the recognizance may be executed shall forward it with his report to
the Magistrate, and shall deliver to the prosecutor or witness a despatcli, which

Witnesses not to be
subjected to re
straint. Recusant
witness may be
forwa.ded in cus
tody.

By whom the
powers of the da

rogha may be
exercised in his
absence or illness.

Service of process
issued by the
police.

the prosecutor or witness shall be required to deliver in person to the Magistrate
or the nazir of his Court, unaccompanied by any ofﬁcer of police.
C.
The police ofﬁcers shall not subject witnesses to any restraint or unnecessary
inconvenience, nor require them to give any other security for their appearance
than their own recognizances; but if any witness shall refuse to attend, or to

execute the recognizance directed in the last preceding article, it shall be com
petent to the darogha to forward such witness under custody to the Magistrate.
CI.
The powers to be exercised by the darogha under the foregoing rules shall
be exercised in the event of his absence or illness, by the head police ofﬁcer
present at the police station abovc the rank of burkundaz.
CII.
All processes in criminal cases cognizable by the police ofﬁcers shall be served
by the burkundazes at the police station, without any charge to the parties or
witnesses.

'
CIII.

The police ofﬁcers are strictly prohibited, on pain of dismissal from ofﬁce,
from taking cognizance of any of the offences described in the provisions of
the Penal Code specified in Article LXXXI., except under the special orders of
the Magistrate. But it shall be at the discretion of the Magistrate to issue
such orders to the ofﬁcers of police, in regard to the investigation of criminal
cases, as he shall think proper, and such ofﬁcer shall be bound to obey the orders
of the Magistrate.
CIV.
How darogna is to
When a Subordinate Criminal Court has been authorized to receive cases
proceed in regard coming within its jurisdiction on the report ofa police ofﬁcer, the darogha shall
to cases triable by

Penalty for taking
unauthorized cog
nizance of offences.
Magistrate may
direct investiga
tion at his discre
tion.

the Subordinate

forward the accused and submit his proceedings to such Court, and shall bind

Criminal Courts.

over the prosecutor and witnesses to appear before the same.

CHAPTER VIII
Or CONTEMPTS AND DISOBEDIENCE or ORDERS.
CV.
Disobedience of
orders, &c. under]

Any Judge, or Court of Justice, or Magistrate shall be competent to take
cognizance of offences falling under Clause 149 of the Penal Code, committed

Clause 149 of the
Penal Code, how

by inferior public servants attached to their ofﬁces, and to punish the persons
committing them as therein authorized.

punishable.

The offence is that of a public servant knowingly disobeying a lawful order of his ofﬁcial
superior, or insulting him, or neglecting his duty.
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CVI.
When any such offence as is described in Clause 197 of the Penal Code is Contempt of Court
committed in contempt of the lawful authority of a Judge or Court of Justice, under Clause 197
or of a Magistrate, or any ofﬁcer vested with the powers of a Magistrate,
acting as such in any stage of a judicial proceeding, it shall be competent to
such Judge, or Court, or Magistrate to punish the same as for a contempt of
Court, and to adjudge the offender to punishment as authorized by the said
clause.
The offence is that of insulting or interrupting a Court of Justice.

CVII.
When any of the offences described in Chapter IX. of the Penal Code is ConteTPWOHfinul
committed in contempt of the lawful authority of a Judge or Court of Justice, mummy under
.
.
.
Chapter IX.
or of a Magistrate,
or any ofﬁcer vested With
the powers of a M aglstrate,
acting as such in any stage of a judicial proceeding, it shall be competent to
such Judge, or Court, or Magistrate to punish the same as for a contempt of

Court, and to adjudge the offender to punishment as authorized by the clause
‘ applicable thereto.
Chapter IX. of the Penal Code is entitled ‘-' Contempts of the lawful Authority of Public
Servants." The rules of this Chapter of the Code of Procedure are conﬁned to Judges, Courts
of Justice, and Magistrates; the provisions of Clause 14-9 and of Chapter IX. of the Penal
Code are more general; but it has been considered expedient to leave to the Government of

India the extension of these or similar rules to other public servants.

CVIII.
Provided that no Magistrate or Judge of a Subordinate Crininal Court shall Ordinary powersor

exceed his ordinary powers of punishment in ﬁxing the measure of punishment “"iShmem IMF“
for any ofthe offences referred to in the three last preceding articles; and pro- nisﬁ’rgc‘ﬁdfsé be“
vided also, that where a person has been sentenced to punishment under the remitted on 831,1)

provisions of the last preceding article, for refusing or omitting to do anything mission of the
which he was required to do, it shall be competent to the Judge, Court ofJustice, “fender
or Magistrate, to remit the punishment, on the submission of the offender to the
order or requision of such Judge, Court of Justice, or Magistrate.

CHAPTER IX.
CRIMINAL CHARGES BY THE ADVOCATE GENERAL.

CIX.
It shall be competent to the Advocate General of the Bengal Presidency, at Advocate General

his discretion, to ﬁle a criminal charge for any offence, in any Criminal Court ; may ﬁle criminal
also to withdraw such charge, and to ﬁle another.

Charges,

CX.
The rules relating to the description of the offence in the case of charges by To you“, the rule,

the Magistrate shall be applicable to criminal charges ﬁled by the Advocate relatingtocharges.
General.

CHAPTER X.
Paosscurross IN CERTAIN Cases.

CXI.
Charges of offences punishable under Chapters V., VI., XL, and XVI. of Prosecutions for
the Penal Code shall not be entertained by any Court unless the prosecution be certain offenses

instituted by order of, or under authority from, the Governor General in Council,

snEZQTSZL‘IFd

or by order of, or under authority from, a public ofﬁcer empowered by the my ofGovel-n_
Governor General in Council to direct or authorize such prosecution, or unless ment, or of a duly

instituted by the Advocate General.

emPowemd “Bee'

The offences are as follow :—

Chapter
,,
,,
,,

V. Offences against the state;
VI. Offences relating to the army and navy;
XI. Offences relating to the revenue;
XVI. Illegal entrance and residence into the territories of the East India Company.

L4
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CXII.
In cases of contempt of the lawful authority of public servants, and other

certain offences ' 2 offences against

under Chapter 1X.
of the Penal Code
not to be instituted
but with the sanc
tion of the public

public servants, as such, described in Chapter IX. of the
Penal Code, except the offence described in Clause 186, prosecutions shall
not be instituted in the Criminal Courts but with the sanction of the public
servants concerned, except when they are inferior ministerial servants, in which
case the Prosecution shall not be instituted but with the sanction of their

servants con

cerned.
For certain
offences under

ofﬁcial superiors.
CXIII.
In cases of offences against puhlicjustice, described in Clauses 190, 191, 192,

Chapter X. of the 198, 194, 195, 196, and 197 of Chapter X. of the Penal Code, prosecutions
Penal Code, but
shall not be instituted in the Criminal Courts but with the sanction ofthe Court
with the sanction
of the authority
before which the
offence was com- '
mitted.

Mode of proceed
mg In cases men

tioned in the two
last preceding
articles.

of Justice, Judge, or Magistrate, before which or whom, or against which or
whom, such offence was committed.

CXIV.
When a Court of Justice, Judge, or Magistrate is of opinion that there is
sufficient ground for bringinv' any person to trial on a charge of any of the
offences referred to in the ast two preceding articles, the Court, or Judge, or
Magistrate, after making such preliminary inquiry as may be necessary, may
send the case for investigation to the Magistrate, who shall proceed to inquire
into the case, and pass such orders thereon as he may deem proper; provided
that it shall be competent to the High Court or a Court of Session to charge a
person for any such offence committed before it, or under its own cognizance,
and to try such person upon its own charge.

CHAPTER XI.
Or PRELIMINARY INQUIRY BY THE MAGISTRATE IN Cases TRIABLE BY THE
'
HIGH COURT on SESSION COURT.

Complaint and issuing of Process for causing the Attendance of the Accused.

Magistrate may
issue his warrant.

May issue a sum
mons instead of a

warrant.
In what cases he is
to proceed as if the
case had been tri

able by himself.

Postponement of
issue ,of process.

C X V.
In all cases where a complaint shall be made beforea Magistrate having
jurisdiction in the case that any person has committed, or is suspected to
have committed, any of the offences speciﬁed in Schedule A. as triable exclu
sively by the High Court or Court of Session, or which, in the opinion of the
Magistrate, is one that ought to be tried by the High Court or Court of Session,
it shall be lawful for such Magistrate to issue his warrant to apprehend such
person ; provided always, that in all cases it shall be lawful for the magistrate
to whom such complaint shall be made, if he shall so think ﬁt, instead of issuing
in the first instance his warrant to apprehend the person so complained against,

to issue his summons requiring him to appear to answer to such complaint;
provided also, that in any case which is triable exclusively by the High Court or
Court of Session under the provisions of Clauses 8, 4, and 5 of Article X. of
the rules relating to the “ Criminal Courts of Original Jurisdiction,” the
Magistrate shall proceed in the same manner as if the case had been triable by
himself.
CXVI.
If the Magistrate see cause to distrust the truth of the complaint, he may
postpone the issuing of process for causing the attendance of the accused, and
direct a previous inquiry to be made into the complaint, either by means of the
local police officers, or in such other mode as he shall judge most proper, for the
purpose of ascertaining the truth or falsehood of the complainant’s allegations.
1f the result of the inquiry induces the Magistrate to believe the charge well
founded, and the offence be of the nature described in Article CXV., he shall

May dismiss the
complaint.

issue his warrant or summons as therein directed; provided, that nothing herein
contained shall prevent the Magistrate from at once dismissing the complaint,
if in hisjudgment there be no sufficient ground for proceeding with it.
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CXVII.
It shall be at the discretion of the Magistrate, in issuing his warrant for the Magistrate may

arrest of any party against whom a complaint has been made, to direct that if
such party be willing and ready to give bail in a sum to be ﬁxed by the Magis
trate for his appearance before the Magistrate on a speciﬁed day to answer the
complaint, the ofﬁcer to whom the warrant is directed shall accept such bail,
and shall release the party from custody. In the event of bail being given, the
ofﬁCer shall forward the recognizance to the Magistrate.

direct bail to be

taken.

CXVIII.
The Magistrate may, if he sees_sufﬁcient cause, dispense with the personal Magistrate may
attendance of the party complained against, and permit him to appear by an dispense with the
attend
agent duly authorized to act in his behalf. In such case, however, it shall personal
ance of the ac
be at the discretion of the Magistrate, at any stage of the proceedings, to direct cused.
the personal attendance of such party.
CXIX.
Where any such person as is mentioned in Article XXXVII. or Article Arrest on warrant
XXXVIII. shall be apprehended out of the jurisdiction of the Magistrate indorsed by a
of an
granting the warrant against him, and carried before the Magistrate who indorsed Magistrate
other district.
such warrant, the Magistrate before whom such person shall be brought, in case
the offence for which such person shall be apprehended shall be bailable in law,
and such person shall be willing and ready to give bail for his ap earance on a
specified date before the Magistrate granting the warrant, shal take bail of
such person for his appearance before the Magistrate granting the warrant,
release the person from custody, and forward the recognizance to the Magistrate
granting the warrant.
CXX.
If any person accused of an offence absconds or conceals himself, so that Proclamation for
upon aprocess issued against him by a Magistrate he cannot be found, the an absconding

Magistrate shall, on proof thereof, cause a written proclamation requiring the party.
absent party to appear to answer the complaint within a ﬁxed period, not less than
one month, to be publicly read and proclaimed by beat of drum, and shall cause
such proclamation to be afﬁxed in some conspicuous part of his Court, as well
on the entrance door of the house in which the party has usually dwelt, or some
conspicuous place in the town or village in which he has usually resided. In
case the party does not appear, and deliver himself up within the period ﬁxed,
it shall be lawful for the Magistrate, on receiving the return of the proper
officer to this effect, and on proof of the publication of the proclamation in the
manner above provided, to order the attachment of any moveable orimmoveable

property held within his jurisdiction by the party absconding or concealing
himself. The attachment under this Article shall, if the property ordered to
be. attached be land paying revenue to Government, be made through the col

Attachment of
property.

lector ofthe district in which the land is situate; and in all other cases either

by actual seizore by an ofﬁcer of the Magistrate’s Court, or by the appointment
of a manager and receiver, or by an order prohibiting the payment of rents to
the absent party, as the Magistrate shall deem proper under the circumstances
ofeach case. Ifthe absent party shall not appear within six months from the Property after
date of the publication of the proclamation, the property under attachment six months to be at
the disposal of
shall be at the disposal of the Government.
Government.

Summoning, ($0. of Witnesses.
CXXI.
The Magistrate shall ascertain from the complainant, or otherwise, the names
of any persons who may be acquainted with the facts and circumstances of
the case, and are likely to give material evidence for the prosecution, and
shall issue his summons to such persons, under his hand and seal, requiring
them to appear at a time and place mentioned in the summons before the said
Magistrate, to testify what they know concerning the complaint made against
the accused party.

a.

M

Summons to a wit
ness to attend and

give evidence.
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If he do not obey
the summons, then
warrant.
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CXXII.
If any person so summoned shall neglect or refuse to appear at the time and
place appointed by the summons, and nojust excuse shall be offered for such
neglect or refusal, then upon proof of such summons having been served upon
such person, either personally or by leaving the same for him with some adult
member of his family, it shall be lawful for the Magistrate to issue a warrant,
under his hand and seal, to bring such person before him to testify as aforesaid ;
and, if necessary, such warrant may be backed by the Magistrate of another
district, in order to its being executed out of the jurisdiction of the Magistrate

who shall have issued the same.

In what cases war
rant in the ﬁrst
instance.

CXXIII.
If the Magistrate shall be satisﬁed by evidence before him that it is probable
that such person will not attend to give evidence without being compelled
so to do, then, instead of issuing such summons, it shall be lawful for him to
issue his warrant in the ﬁrst instance, which, if necessary, may be backed as
aforesaid.

Refusingto answer,

may be committed
to custody.

CXXIV.
Ifany person so summoned or brought before a Magistrate shall refuse to
answer such questions concerning the premises as shall then be put to him,
without offering any just excuse for such refusal, the Magistrate may, by warrant
under his hand and seal, commit the person refusing to custody for any term
not exceeding seven days, unless he shall in

the meantime consedt to be

examined and to answer concerning the premises, after which, in the event of
his persisting in his refusal he may be dealt with according to the provisions of
Article CVII. or Article CXIV.

Examination qf Parties and Evidence.

Examination of

the complainant
and witnesses for
the prosecution.

CXXV.
When a case is brought before a Magistrate in which a person is charged
with an offence which is triable exclusively by the High Court or Court of
Session, or which, in the opinion of the Magistrate, is one that ought to be tried
by the High Court or Court of Session, the Magistrate shall take the evidence
of the complainant, and of such persons as are stated to have any knowledge
of the facts which form the subject matter of the accusation and the attendant
circumstances ; provided that nothing herein contained shall prevent the Magis
trate from examining the Defendant at any stage of the inquiry, as provided
in Article CXXX.
CXXV I.

To be in the pre
sence of the De
fendant, who may
cross-examine.

The complainant and the witnesses for the prosecution shall be examined in

the presence of the Defendant, and the Defendant shall be permitted to cross
examine them.

CXXVII.
How the evidence
is to be recorded.

The evidence of each witness shall be taken down in writing, by or in the

presence and under the superintendence of the Magistrate, not ordinarily in the
form of question and answer, but in that of a narrative, and when completed

shall be read over to the witness, and signed by him in the presence of the
Magistrate.

In case the witness shall refuse to sign the deposition, the Magis

trate shall sign the same, and record the reason, if any, given by the witness

for such refusal, together with such remarks thereon as the Magistrate shall
think ﬁt to make. It shall be at the discretion of the Magistrate to take down
or cause to be taken down, any particular question and answer, if there shall
appear any special reason for doing so, or any person who is a Prosecutor or

Defendant in the case shall require it. The Magistrate shall also record such
remarks as he may think material respecting the demeanour of any witness
whilst under examination.
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CXXVIII.
It shall not be competent to the Magistrate to receive in evidence against Magistrate not to
the Defendant any written admission or confession of guilt, or any statement receive any written
or con
made by him to the darogha or other officer of police, and by him reduced admission
fession of guilt
into writing.
made to the police ;
See Article XCI.

CXXIX.
Nothing contained in the last preceding Article shall prevent the Magistrate
from receiving the evidence of a police officer to any unrecorded admission or
confession of guilt, or other statement made to him by the Defendant.
CXXX.
It shall be at the discretion of the Magistrate to examine the Defendant
at any stage of the inquiry fi‘om the time of the Defendant being ﬁrst brought
before him, and to put such questions to him from time to time as he may
consider necessary, until the inquiry is completed, and the Defendant either
discharged, or committed or held to bail to take his trial before the High
Court or the Court of Session, as the case may be.

but may receive
evidence of a
police ofﬁcer as to
unrecorded admis
sion of guilt.
Examination of
Defendant.

CXXXI.
If the Defendant shall of his own accord propose to confess the commission Magistrate how to
in case of
by him of the offence of which he supposes himself to be accused, the Magis proceed
confession.
trate shall require him to give an account of the facts and circumstances in
detail, and shall examine him thereupon to test the consistency of his relation,

in the same manner as if he were a witness.
CXXXII.
No inﬂuence, by means of any promise or threat, shall be used to any
Defendant under examination to induce him to disclose or withhold any matter
within his knowledge.
CXXXIII.
The examination of the Defendant, including every question put to him, and
every answer given by him, shall be recorded in full, and shall be shown or read
to him, and he shall be at liberty to explain or add to his answers; and when

No influence to be
used to induce dis
closures.

Examination of
the Defendant, how
to be recorded.

the whole is made conformable to what he declares is the truth, he shall be

called upon to sign the examination; and so with the examination made on
each day, if made on more days than one. If the Defendant refuses to sign,
his reason shall be stated in writing as he gives it, at the foot of the examina
tion, and whether the Defendant signs it or not the examination shall be

attested by the signature of the Magistrate, who shall certify under his own
hand that it was taken in his presence and in his hearing, and contains
accurately the whole of the Defendant’s statement. No other attestation shall
be necessary to render the examination available as evidence at the trial of the
Defendant, and such attestation shall be admitted without proof of the signa

ture to it, unless the trying Court shall see reason to doubt Its genuineness.

Examination to be
admitted as evi
dence on the at
testation of the

Magistrate.

CXX XIV.
The Defendant, on examination, may be committed or held to bail by the Defendant may be
Magistrate for any offence which from the evidence he may appear to have detained for any
offence committed
committed.
by him.
CXXXV.
Any person attending, although otherwise than upon an arrest or summons Any person at
on a charge made, may be detained by the Magistrate for the purpose of exami tending may be
detained for any
nation, for any offence which from the evidence he may appear to have com offence
committed
mitted, and proceeded against as though he had been summoned on a charge by him.
made.
CXXXVI.
It shall be at the discretion of the Magistrate to summon and examine any Discretionary with
evidence that may be offered in behalf of the Defendant to answer or disprove the Magistrate to
take evidence for
the defence.

the evidence against him.
M 2
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CXXXVII.
Witnesses for the

defence“

The provisions of Articles CXXII., CXXIII., CXXIV., and CXXVII. shall

be applicable to witnesses named in support of the defence.

Conditional Pardon.
CXXXVIII.
Magistrate may
tender
. a pardon in
certain cases.

In cases of murder, dakoity, robbery, thuggee, offences relating to coin, and

forgery, as well as in cases of housebreakilig and theft, attended 'with circum
stances of aggravation, it shall be lawful for the Magistrate, recording his
reasons for the same, to tender a pardon to one or more persons supposed
to have been directly or indirectly concerned in or privy to the offence, on

condition of their making a full, true, and fair disclosure of the whole of the

circumstances within their knowledge relative to the crime committed, and
the persons concerned in the perpetration thereof, or of their pointing out (in
cases ofrobbery and theft) the mode in which the stolen property may have
been disposed of.
CXXXIX.
When Highcwrt

It shall be competent to the High Court as a Court of original jurisdiction,

gaiesgrlzz'ﬁggrt

to the Session Court, or to the High Court as a Court of reference, to direct

commitment era

the commitment of any person to whom a pardon may have been offered under

person to whom a the provisions of the last preceding article, should it appear that such person
PardO" may have

has not conformed to the conditions under which the pardon was tendered,

been tendered.

- \_
-_
- either
by \viltully
concealing
anything
essential,
0i, by giving
false ' evrdence
or
information.

When High court
or Session Court

CXL.
In like manner it shall be competent to the High Court as a Court of original
Jurisdiction, or to a Session Court at the time of trial, and also to the High

may d‘recwfende' Court as a Court of reference, to instruct the Magistrate to tender a pardon
0 f pardon .
to one or more persons supposed to have been directly
.
or indirectly
.
.
concerned
in or privy to the offence, with the view of obtaining his or their evidence on
the trial.
CXLI.
High Court may
It shall be competent to the High Court to revise the proceedings of the
"Wise Pmceedings Magistrates, in any case in which a pardon may have been tendered to any
when
a pardon
.
,
.
.
'
- appear to
may have
been
peisou,
and
to annul the orders passed
on such
proceedings,
should it
tenderett

the High Court that a pardon had been granted on insufficient grounds.

Bail.

CXLI I.
But] not to be
Where any person shall appear or be brought before a Magistrate accused of
taken forcermin any of the offences entered as not bailable in Schedule A. of this Code of Pro
°€ences If pr°°f 0f cedure, such person shall not be admitted to bail, provided that there. appear
gun"
reasonable grounds for believing that he has been guilty of the crime imputed
to him; but if the evidence given in support of the accusation shall, in the
When my be

opinion of the Magistrate, not be such as to raise a strong presumption of the

taken.

guilt of the person accused and to require his committal, or such evidence shall
be adduced on behalf of the person accused as shall, in the opinion of the
Magistrate, weaken the presumption of his guilt, but there shall appear to the
Magistrate in either of such cases to be sufficient ground for judicial inquiry
into his guilt, the person accused shall be admitted to bail.
CXLIII.

When baiishaiibe

taken.

Where any person shall appear or be brought before a Magistrate accused

of any of the offences entered as bailable in Schedule A. of this'Code of
Procedure, he shall at once be admitted to bail.
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CXLIV.
Where a Magistrate shall admit any person accused of any offence, or on ltecognizance of
suspicion thereof, to bail, a recognizance in such sum of money as the Magis accused and sure
trate shall think sufﬁcient is to be entered into by the erson so accused, ties.
and one or more sureties conditioned that such person shal attend during the
preliminary inquiry, and, if required, shall appear at the then next session of
the High Court or the Session Court, as the case may be, to answer the
charge.

CXLV.
If through mistake or fraud insufﬁcient bail has been taken, or if the sureties
become afterwards insufﬁcient, the accused may be ordered by the Magistrate
to ﬁnd sufﬁcient sureties, and in default may be committed to prison.

Insufﬁcient bail.

CXLVI.
If the accused cannot presently ﬁnd sureties, he shall be admitted to bail
upon his doing so at any time afterwards before conviction.

Bail may be taken
any time before
conviction.

CXLVII.
After the recognizances shall have been duly entered into, the Magistrate, Discharge on bail.
in case the accused shall have appeared voluntarily, or shall be in the custody
of some ofﬁcer, shall thereupon discharge him; and in case he shall be in

some prison or other place of conﬁnement, shall issue a warrant of discharge
to the gaoler or other person having him in his custody, who shall thereupon
liberate him.
CXLVIII.
Those who may have become bail for any person may discharge themselves
by taking him and surrendering him before the Court by which he has been
hailed, and he may thereupon be committed to prison by the said Court.
CXLIX.
In such cases it shall be competent to such Defendant to ﬁnd new sureties.
CL.
Whenever by reason of default of appearance of the party executing the
personal recognizance the Magistrate shall be of opinion that proceedings should
be had to compel payment of the penalty mentioned in the recognizance, he
shall proceed to enforce the penalty in the mode prescribed for the satisfaction
of decrees of the 'Civil Court.

How persons who
have bailed may
discharge them
selves.

Ncw sureties.

Proceedings to
compel payment
of penalty by
accused.

CLl.
Whenever by reason of default of appearance by the party hailed the Magis Proceedings to
payment of
trate shall be of opinion that proceedings should be had to compel payment of compel
penalty by sureties.
the penalty mentioned in the recognizance of the surety or sureties, he shall
give notice to the surety or sureties to pay the same, or to show cause why it
should not be paid; and, if no sufﬁcient cause shall be shown, the Magistrate

shall proceed to recover the penalty from such surety or sureties by the
attachment and sale of any of his or their property, in the mode prescribed
for the attachment and sale of property in satisfaction of decrees of the Civil

Court, and if the penalty be not paid and cannot be recovered by such attach
ment and sale, and such surety or sureties shall be liable to conﬁnement, by
order of the Magistrate, in the civil gaol, during a period not exceeding six
months.

Warrant of Commitment.
CLII.
Every warrant of commitment shall be directed to some gaoler, keeper,
or other ofﬁcer or person having authority to receive and keep prisoners, either
by his name or ofﬁcial description, and shall command the person to whom

it is so directed to receive the prisoner and keep him until he be discharged
in due course of law.
M 3

Warrant of com
mitment, how to
be directed, &c.
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\Va- rant, What to
contain.
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CLIII.
The warrant (which must be drawn up before the party is sent to prison)
shall set forth the name of the Defendant in full, if known; but if it be not

known, then a description of lns person, stating the refusal to tell his name;
and shall state in substance the offence in respect of which the prisoner is
charged, the authority of the committing ofﬁcer, and the place of imprisonment.

With whom to be

lodged.

CLIV.
The warrant of commitment shall be lodged with the gaoler, if he be in the
gaol; and if he be not, with his deputy; and if he has no deputy, it may be
lodged with any officer of the gaol then being in the gaol.

Adjournment.

When Magistrate
may adjourn the
inquiry.

CLV.
If from the absence of witnesses, or from any other reasonable cause, it
shall become necessary or advisable to defer the examination or further ex
amination of witnesses for any time, it shall be lawful for the Magistrate, by a
written order, from time to time to adjourn the inquiry, and to remand the

person accused for such time as shall be deemed reasonable, not exceeding

ﬁfteen days; provided that the Magistrate may order such accused person to
be brought before him at any time before the expiration of the time for which
such accused person shall be so remanded, and the gaoler or other ofﬁcer in
whose custody he shall then be shall duly obey such order; provided also,
that, instead of detaining the accused person in custody during the period for
which he shall be so remanded, the Magistrate may discharge him upon his
entering into a recognizance, with or without a surety or sureties, at the
discretion of such Magistrate, conditioned for his appearance at the time and
place appointed for the continuance of such examination.

Discharge of the Defendant.

When Defendant
to be discharged.

CLVI.
When a Magistrate finds that there are not sufﬁcient grounds for putting the
Defendant on his trial on a formal charge, or for remanding him, he shall

discharge him.

Commitment, é-c. qf the Drgféndantﬁr Trial.

When Defendant
to be committed
for trial.

Copy of charge to
be furnished to
Defendant.
Witnesses for the
defence on the
trial.

CLVII.
The Defendant shall be sent for trial before the High Court, or before the
Session Court, as the case may be, when evidence has been given before the
Magistrate which appears to be sufﬁcient to convict the Defendant of an offence
which is triable exclusively by the High Court or the Court of Session, or which,
in the opinion of the Magistrate, is one that ought to be tried by the High
Court or the Court of Session.
CLVIII.
As soon as the charge on which the Defendant is to be tried has been pre
pared, it shall be read to the Defendant, and a copy or translation of it shall be
furnished to him.

The Defendant shall then be at liberty to give in, orally or

in writing, a list of witnesses whom he may wish to be summoned to give

evidence on his trial before the High Court or the Session Court, as the case
may be. The Magistrate shall receive the list, and summon the witnesses to
appear before the Court before which the Defendant is to be tried. This, however,

shall not prevent a person committed from giving in a further list of witnesses,
and having them summoned at any time between the commitment and the trial.
The provisions of Articles CXXII. and CXXIII., so far as they relate to the
compulsory attendance of witnesses, shall be applicable to witnesses named by
the Defendant in the lists above mentioned.
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CLIX.
When the preliminary inquiry is concluded the Defendant shalhbe entitled to Copies ofdepo
copies of the depositions on the record of the same without delay, if he demands $253!)?“

them a reasonable time before the trial.

” e o 8'
fendant.

CLX.
Upon the commitment of the Defendant to take his trial before the High Warrantofcom
Court or the Court of Session, as the case may be, the Magistrate shall issue a m'mem
warrant of commitment, stating the offence in the same form as the charge.

CHAPTER XII.
ON THE CHARGE.

CLXI.
When the Magistrate has resolved to send the Defendant before the High What the charge
Court or Court of Session for trial, or put him on his trial before himself for any is to contain

offence punishable under the Penal Code with imprisonment for a period exceeding
six months, he shall make a written instrument under his hand and seal, de

claring with what offence the Defendant is charged, and within the cognizance
of what Court the oﬂ'ence is, and shall direct that the Defendant be tried by
the said Court on the said charge. In all cases sent for trial to the High Court
or Court of Session the Magistrate shall send a copy of this instrument, with
the proceedings, to the public proSecutor, where such oﬁicer has been appointed,
otherwise to the Court before which the Defendant is to be tried.

CLXII..
The charge shall describe the imputed offence as nearly as possible'in the How the Offence is
language of the clause of the Penal Code under which such offence is punish- to be described.
able, and shall refer to such clause by the number of the clause.
CLXIII.
It shall not be necessary to allege in the charge any circumstances for the
purpose of showing that the case does not come, nor shall it be necessary to
allege that the case does not come, within any of the General Exceptions contained in the third chapter of the Penal Code, but every charge shall be
understood to assume the absence of all such circumstances.

Absence of Ge
neral EXCPPliOHS
angers"? Pm“
“2,11,;sz

CLXIV.
It shall not be necessary at the trial, on the part of the prosecutor, to prove Evidence as to
the absence of such circumstances in the ﬁrst instance; but the Defendant shall General EXCEP

be entitled to give evidence of the existence of any such circumstances, and t'°“s'
evidence in disproof thereof may be given on the part of the prosecutor.
CLXV.
Where the clause itself referred to in the charge contains an exception, not Clause of the
being one of such General Exceptions, the charge shall not be understood PW“ COde 0°“
to assume the absence of circumstances constituting such exception so con- 38223032353211
tained in the clause, without a distinct denial of the existence of such circum- Exc’eptiom
stances.

CLXVI.
The charge may contain one or more
heads-l

Charges containing One Head,
CLXVII.
Where a charge contains one head only, the form shall be as follows, or to Heads of charge.
the same effect =
Forms qf Charge.
(a) I,
[name and qﬂice qf Magistrate, <§~c.], declare that there is hereby
made against Z. the charge :
=_
M 4
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On Clause 109.

(6) That he has waged war against the Government of' a part of' the terri
tories of the East India Company, and has thereby committed an offence
punishable under the 109th clause of the Penal Code, (0) and within the
cognizance of' the [style of the Court].

On Clause 112 ap
plied to Clauses
111 and 319.

On Clause 129.

On Clause 138.

((1) And I hereby direct that Z. be tried by the said Court on the said
charge.
[Signature anal seal of the Magistrate]
Where the Magistrate tries the case, there must be substituted for 0):
within my cognizance; and the words “by the said Court” in (d) may be
omitted.
To be substz'tuted_for (b) :
2. That he has, with the intention of' inducing a member of the Council of
India to refrain from exercising a lawful power of such member, assaulted such
member, and, by so assaulting, has voluntarily caused grievous hurt, not on
grave and sudden provocation, and has thereby committed an offence punishable
under the 111th clause of the Penal Code, and, by committing such offence,
has also committed an offence punishable under the 319th clause of the Penal
Code, both such offences being within the cognizance of' the [style ofthe
Court], and has, by reason of the premises, become liable to cumulative punish
ment under the 112th clause of' the Penal Code.
3. That he has committed the offence of rioting, and has thereby committed
an oﬁ'ence punishable under the 129th clause of‘ the Penal Code, and within
the cognizance of the [style of the Court].
4. That he has, being a public servant, directly accepted from a party, for
another party, a gratiﬁcation, other than legal remuneration, as a motive for his,
the said Z.’s, forbearing to do an official act, and has thereby committed an
offence punishable under the 188th clause of the Penal Code, and within the

On Clause 303.

On Clause 306.

cognizance of the [style of the Court].
5. That he has committed voluntary culpable homicide in defence, and has
thereby committed an offence punishable under the 308d clause of the Penal
Code, and within the cognizance of [style ofthe Court].
5. That he has previously abetted by aid the commission of' suicide by a
person in a state of' intoxication, and has thereby committed an offence punish
able under the 806th clause of the Penal Code, and within the cognizance of

On Clause 308.

the [style of the Court].
7. That he has omitted what he was legally bound to do, with such know
ledge and under such circumstances that, if he by that omission had caused

death, he would have been guilty of murder, and has carried that omission to
such a length as, at the time of' carrying it to that length, he contemplated as
sufficient to cause death, and has thereby committed an offence punishable
under the 308th clause of' the Penal Code, and within the cognizance of the
On Clause 319.

[style g”the Court].
8. That he has voluntarily caused grievous hurt, not on grave and sudden
provocation, and has thereby committed an offence punishable under the 319th

On Clause 377.

clause of' the Penal Code, and within the cognizance of the [style (f the
Court].
9. That he has committed robbery, and has thereby committed an offence
punishable under the 377th clause of' the Penal Code, and within the cogni

On Clause 379.

On Clause 888.

zance of the [style of the Court].
10. That he has committed dakoity, and has thereby committed an offence
punishable under the 379th clause of' the Penal Code, and within the cogni
zance of' the [style (f the Court].
11. That he, being a public servant in the post office department, and being,
as such, intrusted with the keeping of a packet, has committed criminal breach

On Clause 4-35.

On Clause 436 ap
plied to Clauses
364 and 455.

of' trust by misappropriating a thing contained in such packet, and has thereby
committed an offence punishable under the 888th article of' the Penal Code,
and within the cognizance of the [style ofthe Court].
IQ. That he has committed lurking house tresspass by night, and has thereby
committed an offence punishable under the 435th clause of' the Penal Code,
and within the cognizance ofthe [style ofthe Court].
18. That he has committed lurking house trespass by night, being an offence
punishable under the 485th clause of' the Penal Code, in order to the com

mitting of theft, and has actually committed such theft, being an offence
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punishable under the 864th clause of the Penal Code, both such offences being
within the cognizance of the [style of the Court], and has by reason of the

premises become liable to cumulative punishment under the 436th clause ofthe
Penal Code.
And the same form shall be followed, as nearly as may be, in charges with
one head only, upon other clauses of the Penal Code.
Charges containing Two or more Heads.
CLXVIII.
When it appears to the Magistrate that the facts which can be established in Charge in cases
within two
evidence show a case falling within two or more clauses of the Penal Code, the falling
or more clauses of
charge shall contain two or more heads, each of which shall be applicable to one the Penal Code.
of such clauses.
CLXIX.
When it appears to the Magistrate that the facts which can be established in Two or more of
evidence show the commission of two or more offences punishable under the fences punishable
same clause of the Penal Code, the charge shall contain two or more heads

charging such offences respectively.

under the same
clause.

CLXX.
When it appears to the Magistrate that the facts which can be established Cases of doubt as
in evidence show a case within some one of two or more clauses of the Penal to the clause whic
is applicable, or
Code, but it is doubtful which of such clauses will be applicable, or show the the
offence which
commission of one of two or more offences punishable under the same clause may be proved.

of the Penal Code, but it is doubtful which of such offences will be proved
to have been committed, the charge shall contain two or more heads, framed

respectively on each of such clauses, or charging respectively each of such
offences accordingly.
CLXXI.
When a charge contains more heads than one, the form shall be as follows, or
to the same effect:
Forms of Charge.
1, A. [name and oﬂice ofﬂfngistrate,
declare, that there is hereby
made against Z. the charge:
First: That he has, knowing a coin to be counterfeit, delivered the same
to another person as genuine, and has thereby committed an offence punishable
under the Q4‘Qd clause of the Penal Code, and within the cognizance of the
[style of the Court].

Form of charge of
more than one
head.

On Clauses 24—2,

243.

Secondly: That he has, knowing a coin to be counterfeit, attempted to

induce another person to receive it as genuine, and has thereby committed an
offence punishable under the "2th clause of the Penal Code, and within the

cognizance of the [style of the Court].
Thirdly: That he has been in possession of counterfeit coin, having known
at the time when he became possessed thereof that such coin was counterfeit,
and intending that such counterfeit coin might pass as genuine, and has thereby
committed an offence punishable under the “243d clause of the Penal Code, and

within the cognizance of the [style (y'the Court].
Fourthly: That he has been in possession of counterfeit coin, having known
at the time when he became possessed thereof that such coin was counterfeit,
and knowing it to be likely that such counterfeit coin might pass as genuine,
and has thereby committed an offence punishable under the 243d clause of
the Penal Code, and within the cognizance of the [style ofthe Court].
And I hereby direct that Z. be tried by the said Court on the said charge.
[Signature and seal oft/1e .Magislrate, &c.]
First : That he has committed murder, and has thereby committed an offence

punishable under the 300th clause of the Penal Code, and within the cogni
zance of the [style (j the Court].
Secondly: That he has committed manslaughter, and has thereby com
mitted an offence punishable under the 301st clause of the Penal Code, and
within the cognizance of the [style of the Court].
5.

N

On Clauses 300.
301
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First: That he has committed theft, and has thereby committed an offence
punishable under the 864th clause of the Penal Code, and within the cognizance
of the [style (y‘ the Court].

Secondly : That he has committed theft, having made preparation for causing
death to a person in order to the committing of such theft, and has thereby
committed an offence punishable under the 367th clause of the Penal Code, and

within the cognizance of the [style ofthe Court].
Thirdly : That he has committed theft, having made preparation for causing
restraint to a person in order to retiring after the committing of such theft,
and has thereby committed an offence punishable under the 367th clause of the
Penal Code, and within the cognizance of the [style oft/Le Court].

Fourthly: That he has committed theft, having made preparation for causing
fear of hurt to a person in order to the retaining of property taken by such theft,
and has thereby committed an offence punishable under the 367th clause of the
Penal Code, and within the cognizance ofthe [style ofthe Court].
On Clauses 364,

1587—

First: That he has committed theft, and has thereby committed an offence

punishable under the 364th clause of the Penal Code, and within the cognizance
of the [style of the Court].
Secondly : That he has committed criminal breach of trust, and has thereby
committed an offence punishable under the 387th clause of the Penal Code,

and within the cognizance of the [style ofthe Court].
And the same shall be followed, as nearly as may be, in charges with more
heads than one, upon other clauses of the Penal Code.
Amendment of“
charge-

CLXXII.
It shall be competent to the Court, at any stage of a trial, to amend or
alter the charge against a Defendant.

CLXXIII.
When the trial
If the amendment or alteration is such that proceeding immediately with
{nayrgceeigigeiiﬂf' the trial is not likely, in the opinion of the Court, to prejudice the Defendant
JAE, amendment in his defence, it shall be at the discretion of the Court, after making the
amendment or alteration, to proceed with the trial as if the amended charge
had been the original charge.
CLXXIV.
Whenanew trial
If the amendment or alteration is such that proceeding immediately with
"Kay be ordered, or the trial is likely, in the opinion of the Court, to prejudice the Defendant in

malsuslmnded'

his defence a the Court mav_, either direct a new trial a or suspend the trial for
such period as may be necessary to enable the Defendant to make his defence
to the amended or altered charge; and after hearing his defence, may further
adjourn the trial to admit of the appearance of any witnesses whose evidence
the Court may consider to be material to the case, or whom the Defendant

may wish to be summoned in his defence.

If after the reading of the amended

or altered charge to the Defendant no postponement is desired by the Defendant,

or considered necessary by the Court, the Court may at once proceed with the
trial.
CLXXV.
Defendant may reIn all cases of amendment or alteration of a charge, the Defendant shall be
cal and cmss'
allowed to recal and cross-examine any witness that may have been examined
examine witnesses
for
prosecution,
for the prosecution.

CHAPTER XIII.
OF OFFENCES TRIABLE BY THE MAGISTRATE.

Cases in which a Warrant or Complaint may issue against the Defendant.
Complaint and issuing of Processfor causing the Attendance of the Accused.
CLXXVI.
In all cases where a complaint shall be made before a Magistrate having

casesm WhICh
Magistrate may

_

issue awarrant.

Jurisdiction 1n the case that any person has committed, or is [suspected to have

_

.

_

_

_

_
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committed, any offence triable by such Magistrate, and which is punishable under
the Penal Code with imprisonment for a period exceeding six months, it shall be
lawful for such Magistrate to issue his warrant to apprehend such person ; pro
vided always, that in all cases it shall be lawful for the Magistrate to whom such

Summons instead
of warrant.

complaint shall be made, if he shall so think ﬁt, instead of issuing in the ﬁrst

instance his warrant to apprehend the person so complained against, to issue his
summons requiring him to appear to answer to such complaint.
CLXXVII.
If the Magistrate see cause to distrust the truth of the complaint, he may Postponement of
postpone the issuing of process for causing the attendance of the accused, and issue of process.
direct a previous inquiry to be made into the complaint, either by means of the
local police ofﬁcers, or in such other mode as he shall judge most proper, for
the purpose of ascertaining the truth or falsehood of the complainant’s allegations.
If the result of the inquiry induces the Magistrate to believe the charge well
founded, and the offence be of the nature described in ‘Article CLXXVI., he

shall issue his warrant or summons as therein directed; provided, that nothing
herein contained shall prevent the Magistrate from at once dismissing the com
plaint, if in hisjudgment there be no sufﬁcient ground for proceeding with it.
CLXXVIII.
It shall be at the discretion of the Magistrate, in issuing his warrant for the Magistrate may
arrest of any person against whom a complaint has been made, to direct that if direct bail to be
such person be willing and ready to give bail in a sum to be ﬁxed by the Magis taken.
trate for his appearance before the Magistrate on a speciﬁed day to answer the
complaint, the ofﬁcer to whom the warrant is directed shall accept such bail,

and shall release such person from custody.

In the event of bail being given,

the oﬁicer shall forward the recognizance to the Magistrate.
CLXXIX
The Magistrate may, if he sees suﬁicient cause, dispense with the personal
attendance of the party complained against, and permit him to appear by an
agent duly authorized to act in his behalf. In such case, however, it shall be
at'the discretion of the Magistrate, at any stage of the proceedings, to direct
the personal attendance of such party.
CLXXX.
Where any such person as is mentioned in Article XXXVII. or Article
XXXVIII. shall be apprehended out of the jurisdiction of the Magistrate

Magistrate may
dispense with per
sonal attendance
of accused.

Arrest on warrant
endorsed by a Ma

of another
granting the warrant against him, and carried before the Magistrate who endorsed gistrate
district.

such warrant, the Magistrate before whom such person shall be brought, in case
the offence for which such person shall be apprehended shall be bailable in law,
and such person shall be willing and ready to give bail for his appearance on a
speciﬁed date before the Magistrate granting the warrant, shall take bail of such
person for his appearance before the Magistrate granting the warrant, release the
person from custody, and forward the recognizance to the Magistrate granting
the warrant.
CLXXXI.
If any person accused of an offence absconds or conceals himself, so that

Proclamation for

upon a process issued against him by a Magistrate he cannot be found, the an absconding
Magistrate shall, on proof thereof, cause a written proclamation requiring the party.
absent party to appear to answer the complaint within a ﬁxed period. not less
than one month, to be publicly read and proclaimed by heat of drum, and shall
cause such proclamation to be affixed in some conspicuous part of his Court, as
well on the entrance door of the house in which the party has usually dwelt, or
some conspicuous place in the town or village in which he has usually resided.

In case the party does not appear and deliver himself up uithin the period ﬁxed,
it shall be lawful for the Magistrate, on receiving the return ofthe proper oﬁicer
to this effect, and on proof of the publication of the proclamation in the manner
above provided, to order the attachment of any moveable or immoveable pro

perty held within hisjurisdiction by the party absconding or concealing himself.

Attachment of

The attachment under this article shall, if the property ordered to be attached

property.

be land paying revenue to Government, be made through the collector of the
district in which the land is situate; and in all other cases either by actual
N 2
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seizure by an ofﬁcer of the Magistrates Court, or by the appointment of a

Property after six
months to be at
the disposal of
Government

manager and receiver, or by an order prohibiting the payment of rents to the
absent party, as the Magistrate shall deem proper under the circumstances of
each case. If the absent party shall not appear within six months from the
date of the publication of the proclamation, the-property under attachment
shall be at the disposal of the Government.

Summoning, &c. of Witnesses.
Summons to a
witness to attend

CLXXXII.
The Magistrate shall ascertain from the complainant, or otherwise, the names
of any persons who may be acquainted with the facts and circumstances of

and give evidence

the case, and are likely to give material evidence for the prosecution, and shall
issue his summons to such persons under his hand and seal, requiring them to

If he do not obey

appear ata time and place mentioned in the summons before the said Magistrate,
to testify what they know concerning the complaint made against the accused
party.
CLX XXIII.
If any person so summoned shall neglect or refuse to appear at the time and

the summons, then

place appointed by the summons, and nojust excuse shall be offered for such

warrant.

neglect or refusal, then upon proof of such summons having been served upon
such person, either personally or by leaving the same for him with some adult
member of his family, it shall be lawful for the Magistrate to issue a warrant,

under his hand and seal, to bring such person before him to testify as aforesaid ;
and, if necessary, such warrant may be backed by the Magistrate of another
district, in order to its being executed out of thejurisdiction of the Magistrate
who shall have issued the same.
In what cases
warrant in the
ﬁrst instance.

CLXXXIV.
1f the Magistrate shall be satisﬁed by evidence before him that it is probable
that such person will not attend to give evidence without being compelled so to
do, then, instead of issuing such summons, it shall be lawful for him to issue

his warrant in the ﬁrst instance, winch, if necessary, may he backed as aforesaid.
CLXXXV.
If
any
witness
shall
refuse
to
answer
such questions concerning the premises
Refusing to answer
may be committed as shall then be put to him, without offering anyjust excuse for such refusal,
to custody.

the Magistrate may, by warrant under his hand and seal, commit such witness

to custody for any term not exceeding seven days, unless he shall in the mean
time consent to be examined and to answer concerning the premises, after which,
in the event of his persisting in his refusal, he may be dealt with according to
the provisions of Article CVII. or Article CXIV.

Examination q“ Parties and Evidence.
CLX XXVI.
Examination of
the complainant
and witness for
the prosecution.

When any such case, as referred to in Article CLXXVI., is brought before
a Magistrate, the Magistrate shall take the evidence of the complainant, and of

such persons as are stated to have any knowledge of the facts which form the
subject matter of the accusation and the attendant circumstances; provided that
nothing herein contained shall prevent the Magistrate from examining the
Defendant at any stage of the proceedings, as provided in Article CXCIl.

CLXXXVII.
To be in the pre
sence of the De
fendant, who may
cross-examine.

How the evidence
is to be recorded.

The complainant and the witnesses for the prosecution shall be examined

in the presence of the Defendant, and the Defendant shall be permitted to cross
examine them.

CLXXXVIII.
The evidence of each witness shall be taken down in writing by, or in the
presence and under the superintendence of the Magistrate, not ordinarily in the
form of question and answer, but In that of a narrative, and when completed
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shall be read over to the witness, and signed by him in the presence of the
Magistrate. In case the witness shall refuse to sign the deposition, the Magis
trate shall sign the same, and record the reason, if any, given by the witness

for such refusal, together with such remarks thereon as the Magistrate shall think
ﬁt to make.

It shall be at the discretion of the Magistrate to take down, or

cause to be taken down, any particular question and answer, if there shall
appear any special reason for doing so, or any person who is a prosecutor or
Defendant in the case shall require it. If any question put to a witness be ob
jected to by any such person, and the Magistrate shall allow the same to be put,
the question and answer shall be taken down, and the objection, and the name
of the person making it, shall be noticed in taking down the depositions, together
with the decision of the Magistrate upon the objection. The Magistrate shall
also record such remarks as he may think material respecting the demeanour of
any witness whilst under examination.
CLXXXIX.
It shall not be competent to the Magistrate to receive in evidence against
the Defendant any written admission or confession of guilt, or any statement
made by him to the darogha or other ofﬁcer of police, and by him reduced into
writing.
CXC.
Nothing contained in the last preceding article shall prevent the Magistrate
from receiving the evidence of a police ofﬁcer to any unrecorded admission or
confession of guilt, or other statement made to him by the Defendant ; provided,
however, that such evidence shall not be sufﬁcient to warrant a conviction with

Magistrate not to
receive written

confession of guilt
made to the police.

But may receive

evidence ofa police
officer as to unre
corded admission
of guilt.

out corroborative evidence.
CXCl.
It shall be at the discretion of the Magistrate, at any stage of the proceedings,
to summon and examine any witnesses whose evidence he may consider essential
to the just decisron of the case.
CXCII.
It shall be at the discretion of the Magistrate to examine the Defendant
at any stage of the proceedings, from the time of the Defendant being ﬁrst
brought before him, and to put such questions to him from time to time as he
may consider necessary, until the proceedings are completed and judgment
pronounced.
CXCIII.
If the Defendant shall of his own accord propose to confess the commission
by him of the offence of which he supposes himself to be accused, the Magistrate
shall require him to give an account of the facts and circumstances in detail,
and shall examine him thereupon to test the consistency of his relation, in the
same manner as if he were a witness.
CXCIV.
N0 inﬂuence, by means of any promise or threat, shall be used to any
Defendant under examination, to induce him to disclose or withhold any matter

within his knowledge.
CXCV.
The examination of the Defendant, including every question put to him and
every answer given by him, shall be recorded in full, and shall be shown or
read to him, and he shall be at liberty to explain or add to his answers; and

when the whole is made conformable to what he declares is the truth, he shall

be called upon to sign the examination ; and so with the examination made on
each day, it made on more days than one. If the Defendant refuses to sign, his
reason shall be stated in writing, as he gives It, at the foot of the examination ;

and whether the Defendant signs it or not the examination shall be attested by
the signature of the Magistrate, who shall certlfy under his own hand that it
was taken in his presence and in his hearing, and contains accurately the whole

of the Defendant’s statement.
N 3

May summon ne
cessary witnesses

at any stage of the
proceedings.

Examination of
Defendant.

Magistrate how to
proceed in case of
confession.

No inﬂuence to be
used to induce
disclosures.

Examination of
the Defendant how
to be recorded.
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detained for any
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CXCVI.
The Defendant, on examination, may be committed or held to bail by the

offence committed
by him.

Magistrate for any offence which from the evidence he may appear to have
committed.

Any person at
tending may be

CXCVII.
Any person attending, although otherwise than upon an arrest or summons
on a charge made, may be detained by the Magistrate for the purpose of exami

detained for any
offence committed
by him.

mitted, and proceeded against as though he had been summoned on a charge

nation for any offence which from the evidence he may appear to have com
made.

Bait and Warrant of Commitment.
Application of
previous rules.

CXCVIII.
The provisions of Articles CX LII. to CLIV. inclusive shall be applicable to
cases triable by the Magistrate under the rules this section.

Adjournment.

Application of
previous rules.

CXCIX.
The provisions of Article CLV. shall be applicable to cases triable by the
Magistrate under the rules of this section.

Discharge of the Defendant.
CC.
When Defendant
to be discharged.

When a Magistrate ﬁnds that there are not suﬁicient grounds for putting the
Defendant on his trial on a formal charge, or for remanding him, he shall

discharge him.

Charge, Plea, and Defence.
CCI.
Charge.

When the evidence of the complainant and of the witnesses for the prosecution,
and such examination ofthe Defendant as the Magistrate may consider necessary,
have been taken, the Magistrate shall consider whether any and what offence is

primd ﬁzcie proved against the Defendant, and if he ﬁnds that an offence is
apparently proved against the Defendant which falls within the deﬁnition in a
certain clause of the Penal Code, or within one or other of the definitions in

several clauses of the code, he shall prepare in writing a charge against the
Defendant in the manner prescribed in Chapter XII. of this Code‘pf Procedure.
CCII.
Plea.

The charge shall then be read to the Defendant, and he shall be asked whether

he be guilty or not guilty of the offence charged.
I’lca of “ guilty.”

CCIII.
If the Defendant plead “guilty,” the Magistrate shall explain to him the
clause or clauses of the code relating to the offence charged, and satisfy himself
that the Defendant comprehends the nature of the charge, and the effect of
his plea. If the Defendant then adhere to his plea of “guilty,” the same shall
be recorded, and the Defendant convicted thereon.

Plea of “ not
guilty.”

CCIV.
If the Defendant plead “ not guilty ” to the charge, he shall be called upon
to enter upon his defence, and to produce his evidence, if in attendance, and

shall be allowed to recal and cross-examine the witnesses for the prosecution.
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CCV.
The Magistrate shall summon any witness, and examine any evidence, that

_may be offered in behalf of the Defendant, to answer or disprove the evidence

Evidence for the
defence.

against him, and may, for this purpose, at his discretion, adjourn the trial to

such future time as may be necessary, and so from time to time.
CCVI.
The provisions of Articles CLXXXIII., CLXXXIV., CLXXXV., and

CLXXXVIII. shall be applicable to witnesses named in support ofthe defence.

Witnesses for the
defence.

CCVII.
If the Defendant is convicted, the Magistrate shall pass sentence upon him

Conviction.

according to law.
CCVIII.
In any trial before a Magistrate, wherein it may appear, at any stage of the
proceedings, that either from the value of the property exceeding the pecuniary
limit assigned to the Magistrate, or other cause, the case is one which the Magis
trate is not competent to try, the Magistrate shall stop further proceedings under
this Chapter, and shall proceed in aCcordance with the rules of'Chapter XI. for
Conducting preliminary investigations in cases triable by the High Court or
Session Court; and if the accused have been called upon to plead to a charge or
charges prepared by the Magistrate, such charge or charges, and the proceedings
consequent thereon, shall be held to be null and void.

How the Magis
trate is to proceed
when, after com
mencementof trial,
he ﬁnds the case
beyond his juris
diction.

O

CHAPTER XIV.
Or Orrnncas TRIABLE BY THE Maersrnarns.

Cases in which a Summons on Complaint shall issue to the Defendant.

Complaint and issuing ofProcessfor causing the Attendance of the Accused.

CCIX.
In all cases where a complaint shall be made before a Magistrate, having
jurisdiction in the case, that any person has committed or is suspected to have

Summons shall
issue.

committed any offence other than the offences provided for in Chapter XIII.
of this Code of Procedure, for which he is liable, upon a summary conviction for
the same before a Magistrate, to be imprisoned or ﬁned, or otherwise punished,

it shall be lawful for such Magistrate to issue his summons directed to such
person, stating shortly the matter of such complaint, and requiring him to appear
at a certain time and place before such Magistrate, to answer to the said com

plaint; provided that if the Magistrate shall be satisﬁed by evidence before him

When warrant

that the accused is about to abscond, then, instead of issuing such summons, it may issue.
shall be lawful for him to issue his warrant in the ﬁrst instance for the arrest of'
the accused.

CCX.
Every such summons shall be served upon the person to whom it is so directed,

Service of sum

by delivering the same to such person, or by leaving the same with some adult mons.
member of his family; and the proper oﬂicer shall certify the service of the
said summons.
CCXI.
Provided that, before issuing the summons to the accused party, it. shall be When Magistrate
competent to the Magistrate to examine the complainant as to the specific facts may refuse sumof the case, and if upon such examination it shall appear to the Magistrate that mons.
there is no suflicient ground for summoning the accused, he may refuse the
summons.
CCXII.
If the person served with a summons as provided in Article CCX. shall If summons be not
not be and appear before the Magistrate at the time and place mentioned in obeyed, warrant.
.
N 4
.
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such summons, and it shall be made to appear to the Magistrate that such
summons was so served in what shall be deemed by the Magistrate to be a
reasonable time before the time therein appointed for appearing to the same,
then it shall be lawful for such Magistrate, if he shall think ﬁt, upon declaration

being made before him substantiating the matter of such complaint to his satis
faction, to issue his warrant to apprehend the person so summoned, and to bring

him before such Magistrate to answer to the said complaint.
CCXIII.
Magistrate may

The Magistrate may, if he sees sufﬁcient cause, dispense with the personal

dispense with Pm" attendance of the party complained against, and permit him to appear by an
sonal attendance of

ageut duly authorized to act in his behalf.

In such case, however, it shall be

at the discretion of the Magistrate, at any stage of the proceedings, to direct
the personal attendance ofsuch party.

Summoning, ($10. of Witnesses.

Summons- to wit
ness to attend and

give evidence.

Diet money' for

CCXIV.
Ifit shall be made to appear to the Magistrate that any person is likely to give
material evidence in behalf of the complainant or Defendant in any case which
may be tried according to the rules of this Chapter, and will not voluntarily
appear for the purpose of being examined as a witness at the time and place
appointed for the hearing of such complaint, such Magistrate shall issue his
summons to such person under his hand and seal, requiring him to appear at a
time and place mentioned in the summons, before the said Magistﬂte, to testify
what he knows concerning the matter of the said complaint.
CCXV.
It shall be lawful for the Magistrate to direct that before any process is issued
for the attendance of witnesses in cases under this Chapter, the person preferring

the charge shall deposit in the hands of the proper ofﬁcer a sufﬁcient sum for
the maintenance of the witnesses who may be summoned on his application,
during their attendance at the Magistrate’s Court, and the Magistrate shall
regulate the amount of diet money so required, with reference to the probable
period such witnesses may have to be in attendance, and in the event of the
prolonged detention of witnesses, shall direct the deposit of any further sum
which to the said Magistrate may seem requisite.

CCXVI.
Magistrate may

It shall be at the discretion of the Magistrate, at any stage of the trial, to
summon necessary summon and examine any witnesses whose evidence he may consider essential
to thejust decision of the case.
CCXVII.
Application of

The provisions of Articles CLXXXIII., CLXXXIV., and CLXXXV. shall

previous rules.

be applicable to witnesses summoned according to the provisions of Articles
CCXlV. and CCXVI.

Bail.

CCXVIII.
If upon the day and at the place appointed the Defendant shall attend volun
tarily in obedience to the summons in that behalf served upon him, or shall be

Defendant may be
admitted to bail or
to he at large upon
brought before the Magistrate by virtue of any warrant, it shall be at the dis
personal recogni

cretion of the Magistrate to admit the Defendant to ball, or allow him to be at
large upon his personal recognizance. If he cannot give bail, when required to
do so, he shall be committed to custody.

In cases in which the order of the

Magistrate shall direct that the Defendant be admitted to hail, the provisions of
Articles CXLI I. to CLI. inclusive shall be applicable to cases tried according
to the provisions of this Chapter.
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Appearance, Examination of Parties, and Evidence.

CCXIX.
If upon the day appointed for the appearance of the Defendant, or any day Nonappeai'ance of
subsequent thereto on which the case may be called on, the complainant does C°“’Pla‘“am
not appear, the Magistrate shall dismiss the complaint ; unless for some reason
he shall think proper to adjourn the hearing of the same unto some other day,
upon such terms as he shall think ﬁt.
CCXX.
On the appearance of both parties for the hearing of the case, the substance Admission by De

of the complaint shall be stated to the defendant, and he shall be asked if he fend“?! °f "um °f
have any cause to show why he should not be convicted ; and if he thereupon “mp amt“
admit the truth of such complaint, and show no cause, or no suﬂicient cause,

why he should not be convicted, then the Magistrate may convict him
accordingly.
CCXXI.
If the Defendant do not admit the truth of the complaint, then the Magistrate Proceeding when

shall proceed to hear the complainant, and such witnesses as he may examine @1213: “mum”
in support of his complaint, and also to hear the Defendant and such witnesses ls
as he may examine in his defence; and having heard the parties and their

'

witnesses, shall consider the whole matter and determine the same, and shall
convict the Defendant or dismiss the complaint, as the case may be.

CCXXII.
The evidence of each witness shall be taken down in writing by, or in the HOW the "men"
'
presence
antl u nder the su p erintendence of the Maoistrate
O
, not or dinaril yr'n ism be rammed“
the form of question and answer, but in that ofa narrative, and when completed

shall be read over to the witness, and signed by him in the presence of the
Magistrate. In case the witness shall refuse to sign the deposition, the Magistrate
shall sign the same, and record the reason, if any, given by the witness for

such refusal, together with such remarks thereon as the Magistrate shall think
ﬁt to make. It shall be at the discretion of the Magistrate to take down, or
cause to be taken down, any particular question and answer, if there shall
appear any special reason for doing so, or any person who is a prosecutor or
Defendant in the case shall require it. If any question put to a witness be
objected to by any such person, and the Magistrate shall allow the same to
be put, the question and answer shall be taken down, and the objection, and the

name of the person making it, shall be noticed in taking down the depositions,
together with the decision ofthe Magistrate upon the objection.

The Magistrate

shall also record such remarks as he may think material respecting the demeanour
of any witness whilst under examination.
CCXXIII.
Before or during the hearing of any complaint, it shall be lawful for the Adjournment
Magistrate to adjourn the hearing of the same to a future day, to be then
appointed and stated in the presence and hearing of the party or parties;
and if on the day to which such hearing or such further hearing shall be so
adjourned the Defendant shall not appear, the Magistrate may issue his warrant
for the arrest of such Defendant, and if the complainant shall not appear, the

Magistrate may dismiss such complaint.
1

CCXXIV.
It shall be at the discretion of the Magistrate, in the trial of any case in ’F0'mald'a'ge may
which a summons on complaint shall issue to the Defendant, to follow the rules be prepared'
of procedure prescribed in Chapter XII. for the preferring of criminal charges,

and in Articles CCI. to CCVI. inclusive, for the trial of such charges.
CCXXV.
If the Defendant is convicted, the Magistrate shall pass sentence upon him Conviction.
according to law.
s.

i

Q
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Costs.
CCXXVI.
Magistrate may '

award costs.

In all cases of summary conviction under this chapter, it shall be lawful for
the Magistrate making the same, in his discretion, to award that the Defendant

shall pay to the complainant such costs as to such Magistrate shall seemjust
and reasonable; and in cases where such Magistrate, instead of convicting as
aforesaid, shall dismiss the complaint, it shall be lawful for him, in his discretion,

in and by his order of dismissal, to award and order that the complainant shall
pay to the Defendant such costs as to such Magistrate shall seem just and
reasonable; and the sums so allowed for costs shall always be speciﬁed in such
conviction or order of dismissal aforesaid, and shall be recoverable by distress
and sale of the goods and chattels of the party, and, in default of such distress,
by imprisonment, without labour, in the gaol for the conﬁnement of debtors, for
any time not exceeding one calendar month, unless such costs shall be sooner
paid.
CHAPTER XV.
OF INQUIRIES AND TRIALS BEFORE THE SUBORDINATE CRIMINAL COURTS.

How cases are to

be brought before
Subordinate
Criminal Courts.

CCXXVII.
Criminal cases shall be brought before the Subordinate Criminal Courts by
reference by the Magistrate. It shall, however, be at the discretion of the
Government, respect being had to the public convenience, to authorize a
Subordinate Criminal Court also to receive such cases on complaint preferred
directly to such Court, or on the report of a police ofﬁcer.

CCXXVIII.
Cases how to be
Whenever a criminal case is referred by a Magistrate to a Subordinate Criminal
referred.
Court, the order of reference, if the case have been transmitted by a police
ofﬁcer, shall be recorded on such ofﬁcer’s report, and if the complaint have
been preferred direct to the Magistrate, the process for causing the attendance
of the accused shall be made returnable to the Court to which the case is re
ferred, and the witnesses shall be directed by the summons to attend at such
Court.
CCXXIX.
In the trial of criminal cases, whether brought before them on reference by
Subordinate Cri
minal Courts to
the Magistrate, or directly by complaint preferred to themselves, or by the
follow the same
report of a police oﬂicer, the Subordinate Criminal Courts shall be guided by
rules of procedure
the
rules prescribed for the guidance of the Magistrate in similar cases, and
as the Magistrate.
police ofﬁcers and others shall be bound to obey all orders and processes issued
in such cases by a Subordinate Criminal Court iu.like manner as if they had
been issued by the Magistrate.
CCXXX.
Mode of proceed
In every case before a Subordinate Criminal Court, wherein the Court at any
ing in cases beyond stage of the proceedings may be of opinion that the evidence is such as to
jurisdiction.
warrant a presumption that the Defendant has been guilty of an offence calling
for a more severe punishment than the Court is authorized to adjudge, it
shall stop further proceedings, and if the case have been brought before it by
complaint directly preferred, shall leave the complainant to apply to the Magis
trate, and in all other cases shall submit its proceedings to the Magistrate, who
shall either try the case himself, or, if the case have been submitted by a Subor
dinate Criminal Court of the second class, refer it, at his discretion, to a
Subordinate Criminal Court of the ﬁrst class.

In either case, the Court which

gives judgment in the trial shall examine the parties and the evidence, as if no
proceedings had been held in any other Court.
Foregoing rule not
to interfere with
the power of a
S.C.C. to commit

for trial before the
Session Court.

CCXXXI.
Provided, that nothing in the last preceding article shall be held to interfere
with the exercise of power specially conferred upon a Judge of a Subordinate
Criminal Court, in regard to committing or holding to bail persons charged with
criminal offences to take their trial before the Session Courts.
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CHAPTER XVI.
PLACE WHERE PRELIMINARY INVESTIGATIONS AND TRIALS HELD, AN OPEN
COURT.

CCXXXII.
The room or place in which the Magistrate, or Judge of a Subordinate Cri
minal Court, shall sit to hear and try any complaint triable by himself, or to
conduct the preliminary investigation into any case triable by the High Court
or a Session (.‘ourt, shall be deemed an open and public Court, to which the
public generally may have access, so far as the same can conveniently contain
them; but it shall be lawful for the Magistrate or Judge of a Subordinate
Criminal Court, in his discretion, to order that during the investigation into
any particular case triable by the High Court or a Session Court, no person
shall have access to, or be, or remain in such room or building without the
consent or permission of such Magistrate or Judge, if it appears to him that the
ends of justice will be best answered by so doing.

Place where inves
tigation made an
open Court.

CHAPTER XVII.
OF RECOGNIZANCE AND SECURITY TO KEEP THE PEACE. I

CCXXXIII.
Whenever a person charged with rioting, assault, or other violent breach of
the peace, or with abetting the same, or with assembling armed men or taking
other unlawful measures with the evident intention of committing the same,

Personal recogni
zance to keep the
peace ip cases of
convrctlon.

shall be convicted of such charge before any Criminal Court by which the
offence may be cognizable, and the Court by which a ﬁnal sentence or order
in the case may he passed shall be of opinion that it is just and necessary
to require a penal recognizance for keeping the peace from the person so
convicted, it shall be lawful to the Court passing the ﬁnal sentence or order
to direct that the person so convicted be required to execute a formal engage
ment, in a sum proportionate to such person’s condition in life and the circum
stances of' the case, for keeping the peace during such period as it may appear
proper to ﬁx in each instance, not exceeding one year from the time of the
prisoner’s discharge, if the sentence or order be passed by a Magistrate or other
ofﬁcer exercising the powers of a Magistrate, or three years if‘ the sentence
or ﬁnal order be passed by the High Court or by a Session Court.
CCXXXIV.
In cases wherein it may appear necessary to require security for keeping the Security to keep
peace in addition to the personal recognizance of the party, it shall also be the peace.
lawful to the Court passing the ﬁnal sentence or order to direct the same, and
to ﬁx the amount of the security bond to be executed by the surety or sureties,
with a provision that if the same be not given the party required to ﬁnd the
security shall be kept in custody for any time not exceeding one year, if the
order be passed by a Magistrate, or other ofﬁcer exercising the powers of a
Magistrate, or three years if the order be passed by the High Court or by a
Session Court.
CCXXXV.
It shall be lawful for the magistrates, or other ofﬁcers exercising the powers Personal recogni
of a Magistrate, to take a recognizance from a party in all cases wherein it may zance without con
appearJust and necessary to require the same for the maintenance of' the peace viction.
in their respective jurisdictions, although the party to be bound in such recogni
zance may not have been convicted of any speciﬁc oﬁ‘ence.
CCXXXVI.
In cases wherein it may appear necessary to require security for keeping the Security without
eace, in adition to the recognizance of the party, it shall be lawful For such conviction.
agistrate, or other oﬁcer exercising the powers of a Magistrate, to direct the
same, although the party required to give such security may not have been
Convicted of any speciﬁc offence; and to ﬁx a reasonable amount for the security
bond to be executed by the surety or sureties.
02

110

For one Year-

THIRD REPORT OF COMMISSIONERS APPOINTED TO CONSIDER THE

CCXXXVII.
Whenever it shall appear to the Magistrate or other oﬂicer as aforesaid that
the period for which the party should be bound to keep the peace, with or
without additional security, need not exceed one year, it shall be lawful for him,

without reference to superior authority, to give directions accordingly, and in
default of such recognizance or additional security, to commit the party to
prison in the civil gaol until he shall do what has been required of him.
CCXXXVIII.
F" "1°"! than one
Whenever it shall appear to the Magistrate or other ofﬁcer as aforesaid that
year'
the period for which the party should be bound to keep the peace, with or
without additional security, ought to exceed the period of one year, the Magis
trate or other ofﬁcer aforesaid shall record his opinion to that effect, with an
order specifying the amount of recognizance and security, as well as the number
of sureties which should in his judgment be required, and the period for which
the recognizance and security should be required, which however shall in no
case exceed three years. If the party shall not furnish the recognizances and
security so required, the proceedings shall be laid, as soon as conveniently may
be, before the High Court or the Court of Session (according as the order may
have been passed by the Magistrate exercising jurisdiction within the town of
Agra, or by a Magistrate of a district in the Mofussil), which, after examining
them and calling for any further information or evidence which it may think
necessary, shall pass orders on the case conﬁrming, modifying, or annulling the
orders of the Magistrate or other oﬂicer as aforesaid, and if the orders so passed
by the High Court or Session Court conﬁrm to any extent the requisition for
recognizance or securities, the High Court or Session Court shall direct the
Magistrate or other oﬁicer as aforesaid to commit the party to prison in the civil
gaol until he shall do what has been required of him.
CCXXXIX.
Imprisonment not
Provided always, that no party shall be kept in prison under the provisions
m exceedl’e'wd °f of the foregoing articles for a longer period than that for which the recogni
reco nizance and
, .
. _
_
semi,»
zance and securities have been required from him.
CCXL.
When Magistrate
The Magistrates are empowered, at all times, to exercise their discretion in
may release Per: releasing, without reference to any other authority, prisoners conﬁned under
SOUS under TEQUI'

sition “security

.
' ' '
.°
requismon
0 f security
to

k

eep _t h e peace, w h et h er

b

'
y their
own orders or b

those of any other person exercismg the powers of a Magistrate ; provided the
Magistrates shall, from whatever cause, he of opinion that such prisoners can
be released without hazard to the community.

When he must
r‘EPO'I-

How persons who

CCXLI.
In cases in which a Magistrate may, for whatever reason, he of opinion that
any prisoner conﬁned under requisition of security to keep the peace, by order
of the High Court or of a Session Court, can be safely released without such
security, the Magistrate shall make an immediate report of the case, with his
opinion, for the orders of the Court which may have required the prisoner to
furnish security previously to his release.
CCXLII.
Persons who may become sureties for the peaceable behaviour of parties,

2a"! becoéflxure' may, at all times, obtain a dischar e from their future responsibility, by deliver

tifesm'gzlst'f “3° mg up, or causmg to be delivere up, the parties for whom they may have
become responsible, to the proper Magistrate. In such case it shall be com
petent to such parties to ﬁnd new sureties.
CCXLIII.
ProceedingtocomWhenever it may be proved before the Magistrate that any such recog
PEl Pﬁymint 0f 1 nizance of a party as aforesaid has been forfeited, he shall proceed to enforce
ena
O
ersona the penalty of ’ such
_
'
'
'
'
'
lr’ecogg'izange.
recognizance
in
the mode prescribed
for~ the satisfaction
of
decrees of the Civil Court.
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CCXLIV.
Whenever it may be proved before the Magistrate that any such recogni- Ptoceedingtocom
zance has been forfeited, if a security bond shall have been taken and the Pelpaymem °_fP°'

magistrate shall think that proceedings should be had upon such bond, he shall “a W by meme"
give notice to the surety or sureties to pay the penalty, or to show cause wh
it should not be paid; and if no sufficient cause shall be shown, the Magistrate
shall proceed to levy the penalty from such surety or sureties by the attach
ment and sale of any of his or their property, in the mode prescribed for the
attachment and sale of property in satisfaction of decrees of the Civil Court;
and if the penalty be not paid and cannot be recovered by such attachment
and sale, such surety or sureties shall be liable to conﬁnement, by order of the
magistrate, in the civil gaol of the station, during a period not exceeding six
months.

CHAPTER. XVIII.
SECURITY FOR. G001) BEHAVIOUR.

CCXI.V.
Whenever it shall appear to a Magistrate, fi'om the evidence to general When Magistrate
character adduced before him, that any person is by repute a robber, house- "381' re‘1""6 sec“
' f
'
.
.
.
k
' 0. l
for good be
breaker, or thte
, or a receiver
0f stol en property,
nowrn,3
t 1e same to I,rave my
haviour
for one
been stolen, it shall be competent to the Magistrate to require security for year_
the good behaviour of such person for a deﬁnite period not exceeding one
year.
CCXLVI.
Whenever it shall appear to a Magistrate, from the evidence to general How to proceed in.
character adduced before him, that any person is by habit a robber, house- cases beym‘d °“e
breaker, or thief, or a receiver of stolen property, knowing the same to have yea"
been stolen, of a character so desperate and dangerous as to render his release,
without security, at the expiration of the limited period of one year, hazardous
to the community, the Magistrate shall record his opinion to this effect, with an
order specifying the amount of security which should, in his judgment be
required from such person, as well as the number of sureties, and the period,
not exceeding three years, for which the sureties should be responsible for such
person’s good behaviour.
CCXLVII.
If the person required to furnish security, as provided in the last preceding Case to be laid
article, shall not furnish the security so required, the proceedings shall be laid, hem"! thesH‘Sh
as soon as conveniently may be, before the High Court or the Sessions Court,
or mm
(according as the order may have been passed by the Magistrate exercising
jurisdiction within the town of Agra, or by a Magistrate of a district in the
Mofussil,) which, after examining them, and requiring any further information
or evidence which it may judge necessary, shall be competent to pass orders on
the case, either conﬁrming, modifying, or annulling the orders of the Magistrate,
as it may judge proper and equitable.
CCXLVIII.
In all such cases, if the High Court or Session Court shall not think it safe High Court or
to direct the immediate discharge of such person, it shall ﬁx a limited period for Sesslo" C°“".may

his detention, not exceeding three years, in the event of his not giving the require sec-“my
.

.

.

not exceeding
three years.

security required ﬁ'om him.
CCX LIX .

In every instance in which security for good behaviour may be required, Whauheorder for

whether by the High Court, the Session Court, or the Magistrate, the amount security is to con
of the security, the number of sureties, and the period of time for which them"
4
sureties are to be responsible for the good conduct of the person required to
furnish security, shall be stated.
'
O3
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CCL.
In the event of any person required to give security under the provisions of
the foregoing articles failing to furnish the security so required, he shall be
committed to prison until he furnish the same; provided always, that no party
shall be kept in prison for a longer period than that for which the security has
been required from him.
CCLI.

When Magistrate
may release per
sons under requi
sition of security.

When he must
report.

The Magistrates are empowered, at all times, to exercise their discretion in

releasing, without reference to any other authority, prisoners conﬁned under
requisition of security for good behaviour, whether by their own orders or by
those of any other person discharging the functions of a Magistrate; provided
the Magistrates shall, from whatever cause, he of opinion that such prisoners can
be released without hazard to the community.
CCLII.
In cases in which a Magistrate may, for whatever reason, be of opinion that
any prisoner conﬁned under requisition of security for good behaviour, by order
of the High Court or of a Session Circuit, can be safely released without such

security, the Magistrate shall make an immediate report of the case, with his
sentiments, for the orders of the Court which may have required the prisoner
to furnish security previously to his release.
CCLIII.
How persons who
Persons who may become sureties for the good behaviour of parties may at
have become sure all times obtain a discharge from their future responsibility, by delivering up
ties may discharge
or causing to be delivered up the parties for whom they may have become
themselves.
responsible to the proper Magistrate. In such case it shall be competent to
such parties to ﬁnd new sureties.
CCLIV.
Proceeding to com
Whenever the Magistrate shall be of opinion, that by reason of an offence
pel payment of
proved to have been committed by the person for whose good behaviour secu
penalty by surc
rity has been given, proceedings should be had upon the bond executed by the
ties.
surety or sureties, he shall give notice to the surety or sureties to pay the
penalty, or to show cause why it should not be paid ; and if no sufﬁcient cause
shall be shown, the Magistrate shall proceed to levy the penalty from such
surety or sureties, by the attachment and sale of any of his or their property,

in the mode prescribed for the attachment and sale of property in satisfaction
of decrees of the Civil Court; and if the penalty be not paid, and cannot be
recovered by such attachment and sale, such surety or'sureties shall be liable to
conﬁnement, by order of the Magistrate, in the civil gaol of the station, during
a period not exceeding six months.

CHAPTER XIX.
Juan-1s AND Assassoas.

Trials in Agra to

be by jury.

Governor General
in Council may ex
tend trial by jury
to other places.

Trial by jury, be
fore the Session
Court, of register

ed persons.

CCLV.
The trial of all oﬁ'ences within the limits of the town of Agra, except
oﬁ'ences punishable upon summary conviction, shall be by jury.
CCLVI.
The provisions of the preceding article may be extended by the Governor
General in Council to such places beyond the limits of the town of Agra as he
may see ﬁt.
'
CCLVII.
Criminal trials before the Session Judge, in which a British subject, or an
European, or an American, or an East Indian, or an Armenian, or a person of

any other class to which the Governor General in Council may see ﬁt to extend
this rule, registered according to such rules as the Governor General in Council
shall prescribe, is the Defendant or one of the Defendants, shall be by jury, of
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which at least one half shall consist, if such Defendant desire it, of persons so How the jury is to
be constituted.
registered.
CCLVIII.
Criminal trials before the Session Judge, in which registered and non Joinder of regis
registered persons are joined as Defendants, shall be by jury, and such joinder tered and non
registered persons.
shall not be a ground of severance at such trial.
CCLIX.
In such cases, if the non-registered Defendant desire it, at least one half of How the jury is

the jury shall consist of non-registered persons, and if the registered Defendant
also desire to be tried by a jury of which one half are registered persons, then

to be constituted
in such cases.

the jury shall be composed of an even number, of which one half shall be regis

tered, and the remaining half non-registered persons.
CCLX.
In all trials, whether before the High Court at Agra or before the Session Number of which
Judge, the jury shall consist of not less than three, nor more than nine persons, the jury is to con

and unanimity, or a majority of not less than two thirds with the concurrence sist.
of voices
of the Judge, shall be necessary for a verdict of guilty ; and in default of such Number
necessary to a ver
unanimity, or of such majority with the concurrence of the Judge, the De diet of guilty.
fendant shall be acquitted.
CCLXI.
For all classes of the community not included in the number of those to Trials before the
whom the mode of trial byjury has by the above provisions been extended, Session Court with
trials before the Session Judge shall be conducted with the aid of two or more assessors.

assessors as members of the Court, with a view to the advantages derivable
from their observations, particularly in the examination of witnesses. The
opinion of such assessors shall be given separately and discussed; and if any of
the assessors or the Judge shall desire it, the opinion of the assessors shall be
recorded in writino'. But the decision is vested exclusively in the Judge.
CCLXII.
All persons resident within the limits of the general jurisdiction of the High

Who are capable

Court shall, according to such rules, and subject to such qualiﬁcations as shall of serving asjurors

be ﬁxed in manner herein-after mentioned, be deemed capable of serving as and assessors.
jurors and assessors, and shall be liable to be summoned accordingly.
CCLXIII.
The High Court shall have power from time to time to make and establish
such rules with respect to the qualiﬁcation, appointment, form of summoning,
challenging, and service of such jurors and assessors, and such other regulations
relating thereto, as it may deem expedient and proper; provided that such rules
and regulations shall before they are issued have received the sanction of the
Governor General of India in Council.

High Court to
make rules in re

gard to jurors and
assessors.

CHAPTER XX.
TRIALS BEFORE THE COURT or ORIGINAL CRIMINAL JURISDICTION CONSTITUTED
BY A JUDGE on JUDGES or THE HIGH COURT.

CCLXIV.
When it happens that a Judge of the High Court has sent a case for trial A person holding
before the Court of original criminal jurisdiction constituted by a Judge or the oﬂice of Judge
Judges of the High Court, or that a person is appointed to otﬁciate as a Judge of the High Court
try cases com
of the High Court, who had previously ofﬁciated in the Court by which com may
mitted by himself.
mitments are made to that Court, and there are before the High Court charges
preferred by himself upon which trials are still to be held, it shall nevertheless
be competent to him to proceed thereupon as in other cases.

’

CCLXV.

It shall be competent to the High Court to direct the postponement ofa trial, Postponement of
where it is satisﬁed that such delay is proper and essential to the ends of trial.
justice.

()4
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CCLXVI.
C9Tmencemem °f When the Court is ready to commence the trial, the Defendant shall be
"m'
brought before it, and the charge shall be read to him, and he shall be asked
whether he be guilty or not guilty of the offence charged.
CCLXVII.
Plea “8‘11"!”

If the Defendant plead “ guilty,” the Court shall explain to him the nature

of the charge, read to him the clause or clauses of the code relating to the
offence charged, and satisfy itself that the Defendant comprehends the nature
of the charge and the effect of his plea. If the Defendant then adhere to his
pllea of “guilty,” the same shall be recorded, and the Defendant convicted
t rereon.

Refusalto‘plead,
gill)???“ "m
y'
M
d f
'
exdsngefakmg

CCLXVIII.
If the Defendant refuse to plead, or plead “not guilty,” the Court shall
proceed to try the case, taking all the evidence that is forthcoming in due
course, and in the manner in which it has heretofore been taken in trials in the
.
. otherwrse
.
.
.
Supreme Court at Calcutta, except m
so far as 1s
provrded
by this

Code of Procedure.

CCLXIX.
Witness refusing

If any witness shall refuse to answer such questions concerning the premises

to answer may be

committed to cw as shall be put to him, Without offering any Just excuse for such refusal, the
tody

Court may commit such witness to custody for such reasonable time as it may

deem proper, unless he shall in the meantime consent to be examined and to
answer concerning the premises, after which, in the event of his persisting in his
refusal, he may be dealt with according to the provisions of Article CVII. or
Article CXIV.
CCLXX.
Examination of
The examination of the Defendant before the Magistrate shall be given in
Defendant, evievidence
at the trial.
dence at the trial.
High Court

CCLXXI.
It shall not be competent to the High Court to receive in evidence against

"°Ft:° Teﬁeize ,

the Defendant any written admission or confession of guilt, or other statement

wrl

“gum made to

'
'
'
'
made by him
to the darogha 01‘ other officer of police,
and by him
reduced into

the police.

Wl'llmg

en COD essmn

But may receive

CCLXXII.
Nothing contained in the foregoing article shall prevent the Court from

‘ivmence 0“ PO-

receiving the evidence ofa police ofﬁcer to any unrecorded admission or confes

lice ofﬁcer as to

‘'
.
sion
of guilt,
or other. statement
ma d e to 1'
11m byt l 1e

unrecorded ad_

mission orgum

D f‘

e en d ant,. provr e d , how

ever, that such evidence shall not be sufﬁcient to warrant a conviction Without
corroborative evidence.

CCLXXIII.
Court may sum-

It shall be at the discretion of the Court, at any stage of a trial, to summon

m0“ necessary

and examine any witnesses whose evidence it may consider essential to the just

“idence'

decision of the case.
CCLXXIV.

Defence-

When the case for the prosecution has been brought to a close, the Defendant

shall be called upon to enter upon his defence and to produce his evidence.

CCLXXV.
Witnesses for the

defence-

The Defendant shall be allowed to call any witness not previously named by

him, but he shall not be entitled to have any other witnesses summoned than
those named in the list or lists delivered to the Magistrate or other ofﬁcer by
whom he was committed, or held to bail, for trial, except as provided in Article

CLXXIV.
CCLXXVI.

Adjournment-

The Court may, at its discretion, adjourn the trial to such future time as may
be necessary, and so from time to time.
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CCLXXVII.
In the_event of the adjournment of a trial, thejury shall be required to attend
at the adjourned sitting, and at every subsequent sitting until the conclusion of

Jury to attend at

adjourned sitting.

the trial.
CCLXXVIII.

The Judge shall sum up the evidence on both sides, and thejury shall after Summing up and
delivery of verdict.
wards deliver their ﬁnding upon the charge.
CCLXXIX.
If the Defendant is convicted, the Court shall pass sentence upon him accord
ing to law.
,

Conviction.

CHAPTER XXI.
CASES RESERVED, AND CASES CERTIFIED BY THE ADVOCATE GENERAL.

CCLXXX.
When any person shall have been convicted of any offence before a Court
of original criminal jurisdiction constituted by a Judge or Judges of the High

Judges of the
High Court, in the
exercise of original

Court, the Court before which the case shall have been tried may, in its dis jurisdiction, may
cretion, reserve any question of law which shall have arisen on the trial for the reserve case for

consideration of the High Court, and thereupon shall have authority to respite the opinion of the
execution of the sentence on such conviction, or postpone the sentence until High Court.
such question shall have been considered and decided, as it may think ﬁt ; and
in either case the Court, in its discretion, shall commit the person convicted to

prison, or shall take a recognizance of bail with one or two sufﬁcient sureties,
and in such sum as the Court shall think ﬁt, conditioned to appear at such. time
or times as the Court shall direct, and receive sentence, or to render himself in
execution, as the case may be.

CCLXXXI.
When the Court of original criminaljurisdiction constituted by a Judge or
Judges of the High Court has reserved a point of law for the opinion of the
High Court, the Judge orJndges before whom the trial was held shall, in a case
signed by such Judge or Judges, state the point or points of law which shall
have been so reserved, and such case shall be heard by at least three Judges of
the High Court, of whom the Judge or one of the Judges reserving the point
or points shall if possible be one, and the Judges by whom such case is heard
shall have full power and authority to hear and ﬁnally determine the said point
or points of law, and thereupon to pass such judgment and sentence as to the

Statement.

Hearing.

said Judges shall seem right, or to alter the sentence, if any, passed by the

Court of original jurisdiction.
CCLXXXII.
It shall be lawful for any party upon whom sentence of punishment has been Error in law may
passed by a Court of original criminal jurisdiction constituted by a Judge or be certiﬁed by the
Judges of the High Court, to present a memorial to the Advocate General of Advocate General.
the Bengal Presidency, alleging that there is error in the decision ofsuch Court
on a point of law, and distinctly specifying such error. If the Advocate
General is of opinion that there is error as set forth in the memorial, or that a
point or points of law decided by the Court of original criminal jurisdiction
should be further considered, he shall certify the same under his signature on
the back of the memorial, and transmit the memorial with such certiﬁcate to

the Judge or Judges before whom the trial was held ; otherwise he shall reject
the memorial.
CCLXXXIII.
Upon the receipt of such memorial, together with the certiﬁcate of the
Advocate General, the Judge or Judges befdre whom the trial was held shall

Statement of case.

transmit the memorial and certiﬁcate, with a statement of facts and such

remarks as he or they may deem necessary, to the High Court. The case shall
be heard by at least three Judges of the High Court, of whom the Judge or
one of the Judges before whom the trial was held shall, if possible, be one; and
a.
P

Hearing.
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the Judges by whom such case is heard shall have full power and authority to
hear and ﬁnally determine the said point or points of law, and thereupon to
alter the sentence passed by the Court of original jurisdiction, and to pass such
judgment and sentence as to the said Judges shall seem right.

CHAPTER XXII.
TRIALS BEFORE THE SESSION COURTS.

CCLXXXIV.
Cognizance of of
fences by the Ses

Except in the cases referred to in Article CXIV., a Court of Session, as a Court

sion Court in ori
ginal jurisdiction.

of original criminal jurisdiction, shall not take cognizance of any offence, but
upon a charge preferred by the Advocate General, or by a h/Iagistrate or other
ofﬁcer specially empowered by the Government to act in this behalf.

A person holding

CCLXXXV.
When it happens that a Zillah Judge has sent a case for trial before the Court
of Session, or that a person is appointed to oﬂ'iciate as Judge of a Court of
Session, who had previously ofﬁciated in the Court by which commitments are

the ofﬁce of Ses
sion Judge may
try cases com
mitted by himself.

made to that Court of Session, and there are before the Court of Session charges

preferred by himself upon which trials are still to be held, he shall nevertheless
proceed thereupon as in other cases.

Postponement of
trial. _

CCLXXXVI.
It shall be competent to a Court of Session to direct the postponement of a
trial, where it is satisﬁed that such delay is proper and essential to the ends of
justice.

.

CCLXXXVII.
Commencement of

trial.

Plea of “ guilty.”

When the Court is ready to commence the trial, the Defendant shall be

brought before it, and the charge shall be read to him, and he shall be asked
whether he be guilty or not guilty of the offence charged.
CCLXXXVIII.
If the Defendant plead “ guilty,” the Judge shall explain to him the nature of
the charge, read to him the clause or clauses of the code relating to the offence

charged, and satisfy himself that the Defendant comprehends the nature of the
charge and the effect of his plea. If the Defendant then adhere to his plea of
“ guilty,” the same shall be recorded, and the Defendant convicted thereon.

Refusal to plead,
or plea of “ not
guilty."

How evidence is
to be recorded.

CCLXXXIX.
If the Defendant refuse to plead, or plead “ not guilty,” the Court shall proceed
to try the case, taking all the evidence that is forthcoming in due course.
CCXC.
The evidence of each witness shall be taken down in writing, by or in the
presence and under the superintendence of the Judge, not ordinarily in the
form of question and answer, but in that of a narrative, and when completed
shall be read over to the witness and signed by him in the presence of the
Judge. In case the witness shall refuse to sign the deposition, the Judge shall
sign the same, and record the reason, if any, given by the witness for such
refusal, together with such remarks thereon as the Judge shall think fit to make.
It shall be at the discretion of the Judge to take down or cause to be taken
down any particular question and answer, if there shall appear any special
reason for doing so, or any person who is a prosecutor or Defendant in the case
shall require it. If any question put to a witness be objected to by any such
person, and the Judge shall allow the same to be put, the question and answer
shall be taken down, and the objection and the name of the person making it
shall be noticed in taking down the depositions, together with the decision of
the Judge upon the objection.

The Judge shall also record such remarks as

he may think material respecting the demeanour of any witness whilst under
examination.
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CCXCI.
If any witness shall refuse to answer such questions concerning the premises Witness reﬂitting
as shall be put to him, without offering any just excuse for such refusal, the zigrﬁggdnzgycgi
Court may commit such witness to custody for such reasonable time as it may tody'
deem proper, unless he shall in the meantime consent to be examined and to
answer concerning the premises; after which, in the event of his persisting in

his refusal, he may be dealt with according to the provisions of Article CVII.
or Article CXIV.
CCXCII.
The examination of the Defendant before the Magistrate shall be given in Examination of

evidence at the trial.

Defendant, evi
dence at the trial.

CCXCIII.

It shall not be competent to the Session Court to receive in evidence against Session Court not
the Defendant any written admission or confession of guilt, or other statement t° rgcelve WPtt‘fgt

made by him to the darogha or other ofﬁcer of police, and by him reduced into co“ 65m“ o g
. .

made to the

writing.

police.

CCXCIV.
Nothing contained in the foregoing article shall prevent the Court from But may receive
receiving the evidence of a police ofﬁcer to any unrecorded admission or confes- ejlldence 0“ P0
'
'
.
lice ofﬁcer as to
sion
of guilt,
01. other statement made to him
by the Defendant,_ prowded,
unrecorded ad_

however, that such evidence shall not be sufﬁcient to warrant a conviction Without mission of guilt
corroborative evidence.

CCXCV.
It shall be at the discretion of the Court, at any stage of a trial, to summon Court may sum

and examine any witnesses whose evidence it may consider essential to the just "‘93 necessary
decision of the case.
8" ence

CCXCVI.
When the case for the prosecution has been brought to a close, the Defendant Defence. .
shall be called upon to enter upon his defence, and to produce his evidence.

CCXCVII.
The Defendant shall be allowed to call any witness not previously named by Witnesses for the
him, but he shall not be entitled to have any other witnesses summoned than defence
those named in the list or lists delivered to the Magistrate or other ofﬁcer by
whom he was committed, or held to bail, for trial, except as provided in
Article CLXXIV.

CCXCVIII.
The Court may, at its discretion, adjourn the trial to such future time as may Adjournment.
be necessary, and so from time to time.

CCXCIX.
In the event of the adjournment of a trial, the jury or assessors, as the case Jury o,- assessors,

may he, shall be required to attend at the adjourned sitting, and at every to attend.at_ad- _
subsequent sitting until the conclusion of the trial.
Jolllme‘ll slttmg- _
CCC.
_In_ cases tried with the aid of assessors, the Judge, before pronouncing his own Delivery or opt

opinion, shall call upon the assessors for their opinions. The opinion of each nions otjassessors
assessor shall be given separately and recorded. In cases tried by jury, the Judge Of verdlc‘ °t JWYJ
shall sum up the evidence on both sides, and the jury shall then deliver their
ﬁnding upon the charge.
CCCI.
If the Defendant is convicted, and the case is one which the Session Judge is Conviction

competent to dispose of ﬁnally, he shall proceed to pass sentence upon the
Defendant according to law.
CCCII.
.If the case is one in which, if the Defendant be convicted, it belongs to the Reference to High

High Court to pass sentence, the Session Judge shall record the conviction, Cw"
P 2
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and refer the case to the High Court, with a statement in writing of his opinion
as to the sentence which should be passed upon the Defendant; and in cases
tried hyjury, the Session Judge shall also transmit with the case a report of his

direction to the jury.
CCCIII.
Transmission of
The Session Judges shall transmit to the High Court monthly statements or
monthly calendar calendars in such form as the High Court shall prescribe, of all trials held by
of trials by Session
them, exhibiting the sentence passed upon each Defendant, together with an
Judge.
abstract of the evidence given at the trial.

CHAPTER XXIII.
HIGH COURT,

As A COURT or REFERENCE.

Court for hearing
of referred trials.

Hearing of case
referred, tried with

CCCIV.
A case referred by a Session Judge for the ﬁnaljudgment and sentence of
the High Court shall be heard by a Court constituted by three Judges of the
said High Court, and the sentence shall be signed by not less than two of such
Judges.
CCCV.
In cases referred for the ﬁnal judgment and sentence of the High Court,
which have been tried with the aid of assessors, that Court shall revise the

assessors.

record of trial submitted by the Court of Session, and if it approves of the
conviction of the Defendant, it shall proceed to sentence him to punishment
according to law.
Acquittal.

CCCVI.
If the High Court disapproves of the conviction of the Defendant absolutely,
it shall pass ajudgment of acquittal.

Difference of opi

CCCVII.
If the High Court disapproves of the conviction of the Defendant, on the
ground that the offence proved does not answer to the legal deﬁnition of the

nion between High
Court and Session
Court as to offence
proved.

Competence of
Court to direct

further inquiry,
8m.

offence of which he is convicted, it shall annul the conviction ; but it shall be

competent to the Court to pass a judgment convicting the Defendant of the
offence which it deems to be proved by the evidence, and to sentence him to
punishment according to law.
CCCVIII.
In any case referred as above to the High Court, it shall be open to the
prosecutor or the Defendant to move the Court for further inquiry upon any
point bearing upon the guilt or innocence of the Defendant; and it shall be
competent to the Court, upon such application, or of its own accord, to direct
such inquiry to be made, and additional evidence to be taken on any point, the
further investigation of which is essential to the just decision of the case.

CCCIX.
In cases referred for the sentence of the High Court which have been tried
Hearing of case
referred, tried by by jury, the Court, on reviewing the depositions of the witnesses, the direction
jury.
of the Judge, and the conviction, shall determine any point of law arising out
of the case, and thereupon pass such judgment and sentence as to the High
Court shall seem right.

CHA PTER XXIV.
FINDING, JUDGMENT, AND SENTENCE.

Form of verdict

in jury trials.

CCCX.
In any trial by jury, when thejury are unanimous in thinking the Defendant
guilty, the verdict shall be that the Defendant is guilty of the offence speciﬁed
in the charge, or of the offence speciﬁed in such a head of charge, when there
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are more heads than one. When the jury are not unanimous, but two thirds or
more concur in thinking the Defendant guilty, the verdict shall be that the
defendant is found guilty of the offence speciﬁed in the charge, or in such a head
of charge as above provided, by a majority consisting of six, seven, eight, as
the case may be, of the jurors. When any number of the jurors exceeding
one third concur in thinking the Defendant not guilty, the verdict shall be that

the Defendant is not guilty. \Vhen the jury, or two thirds or more of the
jurors, concur in thinking the Defendant guilty of an offence, but are doubtful
under_whicb of two heads of charge the offence falls, the verdict shall be that

the Defendant is guilty either of the offence charged in such a head, or of the
offence charged in such another head of charge.
CCCXI.
When the trial in any Criminal Court is concluded, the Court, in passing What the judg

judgment, if it convicts the Defendant, shall distinctly specify the offence of

ment is to specify.

which, and the clause of the Penal Code under which, it convicts him ; or if it

be doubtful under which of two clauses the offence falls, shall distinctly express
the same, and passjudgment in the alternative, according to Clause 61.
The latter part of the two preceding articles has been framed in accordance with the
provisions of the following clause of the Penal Code: “In all cases in which judgment is
“ given in the manner prescribed in the law of procedure that a person is guilty of an offence,
“ but that it is doubtful under which of certain penal provisions of this code he is punishable,

" the offender shall be liable to be punished with whatever punishment is common to the
“ penal provisions between which the doubt lies, and if imprisonment is common to the penal
“ provisions between which the doubt lies, and any one of those provisions admits of simple

“ imprisonment, the offender may be sentenced to simple imprisonment."

CCCXII.
If the Defendant, after having been called upon for his defence, is acquitted, Acquittal.

the acquittal shall be recorded so as to have a distinct reference to the charge
to which the Defendant was required to answer, in order to save him from any
further prosecution upon the facts to which it related.
CCCXIII.
The ﬁnding and sentence shall be recorded in the following form, or to the Form of ﬁnding
and sentence.
same effect :—
In trials by Jury :
When the Jury are unanimous:
The Jury find that Z is guilty of the offence speciﬁed in the charge,

viz., that Z has waged war against the Government of a part of the

territories of the East India Company, and has thereby committed an
offence punishable under the 109th Clause of the Penal Code; and
the Court directs that the said Z [sentence].
2d. The Jury ﬁnd that Z is not guilty of the offence speciﬁed in the
charge, viz., that Z has waged war against the Government of a part
of the territories of the East India Company, and has thereby com
mitted an offence punishable under the 109th Clause of the Penal

Code; and the Court directs that the said Z be discharged.
When the Jury are not unanimous, but two thirds or more of the Jurors

concur in thinking the Defendant guilty :—
3d. A majority of the Jurors, consisting of seven of their number, ﬁnd
that Z is guilty of the offence speciﬁed in the charge, viz., that Z
has, with the intention of inducing a member of the Council of India

to refrain from exercising a lawful power of such member, assaulted
such member, and, by so assaulting, has voluntarily caused grievous

hurt, not on grave and sudden provocation, and has thereby com
mitted an oﬁ'ence punishable under the 111th Clause of the Penal
Code, and by committing such offence, has also committed an offence

punishable under the 319th Clause of the Penal Code. The Court
concurs in such ﬁnding, and, as Z has, by reason of the premises,
become liable to cumulative punishment under the 112th Clause of
the Penal Code, the Court directs that the said Z be [sentence].

4th. A minority of the Jury, consisting of two of their number, ﬁnds
that Z is not guilty of the offence specified in the charge, viz., that
Z has, with the intention of inducing a member of the Council of

India to refrain from exercising a lawful power of such member,
P 3
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assaulted such member, and, by so assaulting, has voluntarily caused
grievous hurt, not on grave and sudden provocation, and has thereby
committed an offence punishable under the 111th Clause of the Penal

Code, and by committing such offence, has also committed an offence
punishable under the 819th Clause of the Penal Code, and has by

reason of the premises become liable to cumulative punishment under
the 112th Clause of the Penal Code. The Court concurs in such
ﬁnding, and directs that the said Z be discharged.
5th. When the Jury are not unanimous, but any number of the .Iurors
exceeding one third concur in thinking the Defendant not guilty, the
form No. 2 shall be followed.
When the Jury, or two thirds or more of the Jurors, concur in thinking

the Defendant guilty of an offence, but are doubtful under which of
two heads of a charge the offence falls :—
6th. The Jury [or the majority of the Jurors consisting of
of their number, as the case may be,] ﬁnd that Z is guilty either of
the offence speciﬁed in the ﬁrst head of charge, or of the offence
speciﬁed in the second head of charge; viz., that Z has either com

mitted theft, and has thereby committed an offence punishable under
the 864th Clause of the Penal Code, or that he has committed

criminal breach of trust, and has thereby committed an offence punish;
able under the 387th Clause of the Penal Code.

The Court directs

[or, the Court concurs in such ﬁnding, and directs,] that under the

provisions of the abovementioned Clauses, and the provisions of
Clause 61 of the Penal Code, the said Z be [sentence].
In trials with Assessors:
7th. The Court, concurring with the Assessors, (or one or more of the

Assessors,) ﬁnds that Z is guilty of the offence speciﬁed in the charge;
viz., that Z has committed the offence of rioting, and has thereb
committed an offence punishable under the 129th Clause of the Penal
Code; and the Court directs that the said Z be [sentence].

8th. The Court, differing from the Assessors, ﬁnds that Z is not guilty
of the offence specified in the charge, viz., that Z has committed the
offence of rioting, and has thereby committed an offence punishable
under the 129th Clause of the Penal Code; and the Court directs

that the said Z be discharged.
9th. The Court, concurring with one of the Assessors, ﬁnds that Z is

guilty either of the offence speciﬁed in the ﬁrst head of charge, or of
the offence speciﬁed in the second head of charge; viz., that Z has
either committed theft, and has thereby committed an offence punish

able under the 364th Clause of the Penal Code, or that he has com~
mitted criminal breach of trust, and has thereby committed an offence
punishable under the 387th Clause ofthe Penal Code; and the Court

directs that, under the provisions of the above-mentioned Clauses,
and the provisions of Clause 61 of the Penal Code, the said Zbe

[sentence].
In trials upon a formal charge, without Jury or Assessors :
10th. The Court ﬁnds that Z is guilty of the offence speciﬁed in the
charge, viz., that Z has committed theft, and has thereby committed

an offence punishable under the 864M) Clause of the Penal Code; and
the Court directs that the said Z be [sentence].
11th. The Court ﬁnds that Z is not guilty of the offence speciﬁed in the
charge, viz., that Z has committed theft, and has thereby committed
an offence punishable under the 864th Clause of the Penal Code; and

the Court directs that the said Z be discharged.
In trials in which no formal charge has been prepared :
12th. The Court ﬁnds that Z has committed assault, and has thereby

committed an offence punishable under the 842d Clause of the Penal
Code, and directs that the said Z be [sentence].
18th. The Court ﬁnds that the complaint of assault is not proved, acquits
Z, and directs that he be discharged.
_
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CCCXIV.
Where a person shall be convicted of any two offences which are punishable Convictionbf of"
cumulatively, it shall be lawful for the Court to sentence him for each of the fences PPmshable

two offences to the penalties prescribed by the Penal Code in respect of each of cumulat‘vely'
the two offences, provided that the punishment to which such person is sen
tenced for each of the two offences is within the ordinary penal jurisdiction of
the Court; and it shall not be necessary for the Court, only by reason of the
cumulative punishment being in excess of the punishment which it is competent
to inﬂict on conviction of a single offence, to send the offender for trial before
a higher Court.
CCCXV.
Where a person shall be convicted of several offences at the same time, C°""i°‘i°“ °f‘e‘
unishable under the same or different clauses of the Penal Code, it shall be “M owences'

awful for the Court to sentence him to the several penalties prescribed by the
code in respect of the several offences of which he shall have been so convicted,
provided that the punishment to which such person is sentenced for each
offence is within the ordinary penal jurisdiction of the Court, such penalties,
when consisting of imprisonment, to commence the one after the expiration of
the other;

and it shall not be necessary for the Court, only by reason of the

aggregate punishment for the several offences being in excess of the punishment
which the Court is competent to inﬂict on conviction of a single offence, to
send the offender for trial before a higher Court.
CCCXVI.
Where sentence shall be passed on a person already under sentence of impri- Judgment on of
sonment for another offence, it shall be lawful for the Court to award imprison- feader already im'

ment on the subsequent conviction, to commence at the expiration of the Pns‘med under
.
.
.
.
sentence for
imprisonment to which such offender shall have been preViously sentenced; and another crime_
if empowered to pass sentence of transportation or banishment, the Court may
award such sentence on the subsequent conviction to commence immediate] ,
or at the expiration of the imprisonment to which such person shall have been
previously sentenced.
CCCXVII.
A party who has once been tried upon a formal charge, prepared as directed Party tried upon
in the rules of this Code of Procedure for preparing criminal charges, shall not fPI‘mal Charge n°t

be liable to a renewed prosecution.

“able t° Fenewed
prosecution.

CCXV III.
In cases referred by the Session Judge for the ﬁnal sentence of the High Execution ofsen
Court, the proper officer of the Court shall, within three days after passing of tence {Mile High
the sentence, or sooner if practicable, transmit a copy of it, under the seal of the
0:15:53];
High Court, and attested with his official signature, to the Session Judge, who sion Judga

shall immediately issue a warrant to the Magistrate to cause the sentence to be
carried into eXecution. The Magistrate, upon the receipt of the warrant, shall
cause the sentence to be executed, and return the warrant to the Session Judge,

with an endorsement attested by his ofﬁcial seal and signature, certifying the
manner in which the sentence has been executed.
CCCXIX.
In cases tried by the Court of original jurisdiction at Agra, constituted by
one or more Judges of the High Court, the Court shall forward a copy of its
sentence, together With a warrant for the execution of the same, directed to the
.
magistrate 0f Agra.

High Court, in
ofiginaquris‘lic'
mm’ to d're“ war
rant of execution
to Magistrate
0f Agra.

In cases tried by the Session Court, the Court shall forward a copy of its Session Court to
sentence, together With a warrant for the execution of the same, directed to the dime} Wal'rﬂflt *0

Magistrate of the district in which the trial was held.

d'smc‘ Mag'Strate

CCCXXL

Upon the receipt of a warrant under either of the two last preceding articles, Execution °f Sen"
the

IVIﬂ l8 1' t

.
under two
g ta e shall cause the sentenlt):e4to be executed, ‘and shall ieturn
the fence
foregoing
articles.
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warrant when the sentence has been fully executed to the Court from whence
it issued, with an endorsement under his ofﬁcial seal and signature, certifying
the manner in which the sentence has been executed.

Warrant of com—
mitment in cases

of imprisonment.

CCCXXII.
In every case of imprisonment under the sentence of the High Court,
whether as a Court of reference or of original jurisdiction, of the Session Court,
and of the Magistrate, the Magistrate shall issue his warrant to the gaoler, stating
the offence of which the Defendant has been convicted, and the period during
which he is to be imprisoned. In like manner, in every case of imprisonment
under the sentence of a Subordinate Criminal Court, the Court passing the
sentence shall issue its warrant to the same effect.

CHAPTER XXV.
HIGH COURT as A COURT or REVISION.

CCCXXIII.
Revision in cases

of illegal sentence.

The High Court, in any case tried by the Session Court, in which, upon a
review of the abstract statements or calendars of prisoners punished without
reference, it shall appear to it that the sentence passed is one which cannot
lawliilly be passed on a person convicted of the otl'ence as stated in the abstract
statement or calendar, shall annul the sentence, and shall certify to the Session

Court the sentence which may lawfully be passed for such offence; and there
upon the Session Court shall pass a new sentence according to law, and shall
amend the record in accordance therewith.
CCCXXIV.
When the sentence
is too severe.

When in trials
with assessors the

judgment is not
warranted by the
evidence.

Revision in jury

trials.

The High Court, in any case tried by the Session Court, in which, upon
a review of the abstract statements or calendars of prisoners punished without
reference, it shall appear to it, that the sentence passed upon any person con
victed by the Session Court is too severe, may mitigate the sentence to such
extent as to the said High Court shall seem proper, and shall certify such miti
gated sentence to the Session Court, which shall thereupon amend the record
in accordance therewith, and proceed to give effect to the sentence of the High
Court.
CCCXXV.
The High Court, in any case tried by the Session Court, except cases tried
by Jury, in which, upon a review of the abstract statements or calendars of
prisoners punished without reference, it shall appear to it that the judgment
pronounced on any prisoner was not warranted by the evidence, may, if it
thinks ﬁt, require the Judge of the Court in which the conviction was had, to
certify under his hand all or any part of the evidence taken in the case affecting
such prisoner, with any observations which the Judge may be desirous of
making in explanation of thejudgment; and thereupon the High Court may
annul such judgment, if such judgment shall appear to it not warranted by the
evidence, and shall certify its proceedings to the Court in which the conviction
was had, which shall thereupon make such orders as are conformable to the
decision of the High Court, and, if necessary, amend the record in accordance
therewith.
CCCXXV I.
The High Court, in any case tried by jury in the Session Court, in which,
upon a review of the abstract statement or calendars of prisoners punished
witho’ut reference, it shall appear to it that there has been error in the decision
of the Session Court on a point or points of law, or that a point or points
of law should be considered by the High Court, may call for the record,

together with a report of the Session Judge’s direction to the jury, and upon
reviewing the depositions of the witnesses, the direction of the Judge, and the
conviction, may determine any point of law arising out of the case, and there
upon pass such judgment and sentence as to the High Court shall seem right.
The High Court shall certify its proceedings to the Court in which the con
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viction was had, which shall thereupon make such orders as are conformable
to the decision of the High Court, and If necessary, amend the record in
accordance therewith.
CCCXXVII.
The High Court, in any case tried in the Session Court, in which, upon a
review of the abstract statements or calendars of prisoners punished without
reference, it shall appear to it that the case is one which ought to have been
referred for the judgment and sentence of the High Court, may, if it think ﬁt,
annul the sentence passed by the Session Court, and require the Session Judge
to refer the case, and thereupon the High Court shall pass such judgment and
sentence as to the said High Court shall seem right.
CCCXXVIII.
The High Court may, whenever it thinks ﬁt, call for the whole record of my
criminal trial in any Criminal Court within its jurisdiction, and pass thereon

In cases of sen
tence by Session
Judge, which
Ought to have been
referred.

General power of
revision by the
High Court.

such orders as it thinks ﬁt, but not so as to enhance the punishment awarded,

or punish any person acquitted in the Court which tried the case ; provided that
it shall not be competent to the High Court to reverse the verdict ofajury on
the facts of the case in a case tried by jury before the Session Court, but
such verdict shall not prevent the High Court from determining any point of
law arising out of the case, or from altering the sentence passed in such case by
the Session Court.

CHAPTER XXVI.
APPEALS.

CCCXXIX.
There shall be no appeal from a judgment of acquittal passed by any
Criminal Court.
CCCXXX.
An appeal shall lie in all cases of conviction by the Magistrates in the mofussil,
and by the Judges of the Subordinate Criminal Courts, to the Session Judge;
and in all cases Of conviction by the Session Judges in the exercise of original
jurisdiction, and by the Magistrate of Agra in cases arising within the town of
Agra, to the High Court.
CCCXXXI.

No appeal in cases
of acquittal,

Appeal in cases of
conviction.

Any person convicted by a judgment of any of the Criminal Courts of Proceeding in ap

original jurisdiction mentioned in the last preceding article, may present a

peals.

petition of appeal to the Court of appellate jurisdiction, which may call for the
record of conviction, and conﬁrm, or amend, or reverse the ﬁnding and sentence
of the lower Court, but not so as to enhance the punishment awarded; pro

vided, that if the party appealing be in gaol, he shall be at liberty to present
his petition of appeal to the Magistrate in charge of the same, who shall there

upo'n forward it to the proper appellate authority ; provided also, that it shall
not be competent to the High Court to reverse the verdict of a jury on the
facts of the case in a case tried by jury before the Session Court, but such
verdict shall not prevent the High Court from trying any point of law arising
ocut of the case, or from altering the sentence passed in such case by the Session
ourt.

CCCXXXII.
In any case appealed as above, except a case tried by jury, it shall be open Court of Appeal
to the appellant to move the Appellate Court for further inquiry; and it shall may direct further
be competent to the Court upon such application, or of its own accord, to direct inquiry, &c.
such inquiry to be made, and additional evidence to be taken on any point, the
further investigation of which is essential to the just decision of the case. The
Appellate Court shall at the same time direct whether the lower Court shall pass
a fresh sentence in the case, or certify the result of the further inquiry and the
additional evidence to the Appellate Court.
5.

124:

Court of Appeal,

how to proceed in
a case of conviction

by an incompetent
Court.
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CCCXXXIII.
When a Magistrate or Judge of a Subordinate Criminal Court has convicted
a person of an offence not triable by such Magistrate or Judge, it shall be
competent to the Court of Appellate Jurisdiction to annul the conviction and
sentence of the lower Court, and to direct the trial of the case by a Court of

competent jurisdiction.
CCCXXXIV.
An
appeal
shall
lie
from
all
orders
in proceedings other than criminal trials,
Appeals from
orders in proceed passed by the Magistrates in the mofussil and by the Judges of the Subordinate
ings other than
Criminal Courts. to the Session Court; and by the Magistrate of Agra, in cases
trials.
arising within the town of Agra, to the High Court; and it shall be competent
to the Courts of Appellate Jurisdiction to pass upon such appeals such orders
as they shall deem just and proper.
CCCXXX V.
Period for present
The petition of appeal from a sentence of the Session Judge must be pre
ing petition of
sented within ninety days immediately following and exclusive of the day on
appeal.
which sentence was passed ; and from the sentence or order of any other Court
within thirty days, calculated in the same manner.

Result when Ap

pellate Court is
equally divided.

CCCXXXVI.
Where the Appellate Court consists of more than one Judge, if there should
be a difference of opinion among the Judges, and the Court be equally divided,
the judgment of the Lower Court shall be afﬁrmed.

CCCXXXVII.
Except
as
provided
in
Article
C CCXXVIII., the sentences passed by the
Finality of orders
in appeal.
Appellate Court upon criminal appeals shall be ﬁnal.
CCCXXXVIII.
It shall be at all times lawful for a Sessions Judge and for a Magistrate, or
Powers of Session
Judge and Magis other ofﬁcer exercising the powers of a Magistrate, to call for and examine the
trate to regulate
records of any Court immediately subordinate to their respective Courts, for
the proceedings of the purpose of satisfying themselves as to the regularity of the proceedings
subordinate
of such subordinate Courts; but it shall not be lawful for any other Court
CourtS.
than the High Court to alter any sentence of any subordinate Court, except
upon appeal by parties concerned duly made according to the foregoing
prowsrons.
CCCXXXIX.
The
Session
Court
shall
have
a discretionary power of directing that any
Power of Session
Court to direct
Defendant shall be admitted to bail before a Magistrate or Subordinate Criminal
bail.
Court, or that the bail reguired by a Magistrate or Subordinate Criminal Court
be reduced; and also of irecting that a party not in custody be admitted to
bail on his surrendering to a warrant.
CCCXL.
The High Court shall have the like discretionary power in regard to any
Power of High
Court to di-iect
Defendant, or any party, charged with an offence before any Criminal Court,
bail.
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admittin.
When

other
of
knowingly
Chapter
ckeep
in
onf<iornlement, the
Clause
Idem
143.
138
guihis
punishment
law
the
disobeying
for
pA
145
s-ublic
et
-rvant
See
Court
Session
Clause
Bailable
High
14].
crained
in
commit
oaOﬁ‘icer
nAny
uorto
144
ﬁtany
hn-oermieznetd, committing
unjustly.
Code,
Penal
keeping
I
person
any
or See
cumula
be
shall
injury
intending
f
dto
person
any
ance,
cause

unisl
hmen-t.
Idem
of
afﬁxing
the
Preventing
153
Cservice
uf?
many
uorl-a-tive,

Idem
of
preparation
Clause
the
with
See
charged
pA
[51,
138'
146
sublic
,l
-ervant
4.
3.
5.
6,
1_
2

it
of
removal
the
when
notices,
Clause
154.
'or
s~"um ons,

plegal
tive.
from
u‘or
nitosaveany
person
shment.
duty.
his
neglecting
month,
paid
land,
kth
in
of
to
oneor,
or
Idem
lawful
disobeying
knowingly
Fine
mSalary;
pthrice
A
3
the
149
onths’
to
sublic
aeor
-rvant him,
insulting
superior,
ohis
legal
of
order
fees
rin
him
by
feaﬁcormeoiuvanetld if

Idem
trade
in
Smibound
pﬁne,
A
147
3
onths,
pnot
to
sublic
lengage
-eorirmpvraisnotnment

CHAPTER
IAXPUBLIC
LAWFUL
THE
OF
SU.E—TCRHOVNOATRENMITPSY.
months,
such.
order
off
ﬁne
Rupees
both.
500,
to
oraspass1
Idem
Magistrate
in
public
:of
Wearing
garb,
the
&c.
Id150
seither
3
mepto
srac-virasionptmeinotn

BAbsconding
Magistrate
with
I152
served
being
avoid
either
of
adml
j
ito
eplsraa-icbum-s-rloienp‘mteinotn

nRupees
month,
ﬁne
both.
{
o500,
to
tmonsorice.

the
annual
of
value
land..
such

of
Powers
the
Public
SAbuse
VI]I.-Of
eCHAPTER
rvants—continued.

Idem
bid
purchase
bound
See
Clause
p147_
A
148
toornot
sublic
e-rvant.
both.
trade.
in
engaging
or' ,

4
Idem
1certain
Not
Idem.
obeying
order
legal
attend
at
to
55a.a-7

for
bidding
purchasing
certain
for
property
or;

intending
iframing
it
dnoc any
rumec'ntl,y,

place
departing
in
by
agent,
person
or

proclama
aﬂixed;
been
has
it
p;'
reoraventing

injury
&c.
cause
topany
erso.n,

twithout
ahuetrheofriotmy.

thesaime.
tion.
€

moms 10 3H1. 'IVIOIGIII' (SLNSKHSI'IHVISH ‘02? £10 'YIGINII

Cumulative,

Cumulative,

months,
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ﬁne
Rupees
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sori-spotnmieont

CASTE.
AND
RTO
XCHAPTER
VE.L_OIAFGTEINOCENGS
Caﬁecting
Health,
Public
XSafety,
and
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Idem
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Conveying
for
such
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ﬁne.
liable
to

he
which
entitling
right
him
ing
toaover
build
life
fall
human
the
by
of
danger
toanyhas

guard
possession
his
danger
against
in
to
soas life
from
hurt
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repair
pull
down
or._
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COMPANY.
Cumf
ulative,

Cumulative,
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ROF
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ﬁne
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Teritiotroireise,s
A
sof
King,
the
ubject
of
native
Com
the
not
a

sof
A
the
King,
&c.
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caste,
person
or
to something
making
placing
gany
oreany
sture,sight
which
according
be,
his
religion
stateato
in
of
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last
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place
of
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Repeating
last
the
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after
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orperson.
any
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his
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cannot
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either
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ﬁne,
305.
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want
nto
dyears,
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1.
2.
3.
46.
5.
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Tfor
life,
Death,
b300
Not
SHigh
Court
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also
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rigorous
mprisonment Mof
301
dIIdem
either
amento
psrcliar-suiogpnhtmienortn Voluntary
minimum
14
2
mum
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homicide
eulpable
dIdem
by
maxi
I302
of
either
emcspocrnis-epontmieont,also

Possessing
29]
Court
Session
Printing
BSimple
High
made
having
iPress
ﬁne
a2
mipto
not
or
11rlyears,
ia-sbolnement

Tiim
life,
for
such
with
Idem
rigorous
Doing
&c.
that
r308
natnact,
orseany
pno-triaotnio,n life,
for
than
pensued
be
less
death
if
would
murder,
it
and
7
rnot
iorcar-sonment

pnd
srequired
dRupees
the
by
both.
ue5,000,
bto
clsor
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ﬁne,
both.
14
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or

liable
also
ﬁne.
clength
it
rying
time
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to
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to
years,
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XVFIl E.—COFTIENCGES
ACHAPTER
BODY.
HUMAN
THE

XTO
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VTHE
PRESS.
EIL.—AOFTIENCEGS
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liable
to

liable
ﬁne.
to

See
hVoluntary
defence
ldeln
culpable
in
Idem
Clause
303
301.
omic-~ide
Printing
Idem
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book,
Idem.
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See
Clause
Pof
cabetting
the
aid
Idem
by
302.
307
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Suicide
Clause
cof
Idem
See
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aid
a300.
306
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Printing,
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Idem.
&c.
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law
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to
contrary
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-

the
Printer
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and
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by
child,
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place
of
and
priming
publishing.

iidiot,
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ated.
sufto
death.
ﬁcause
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for
life.
human

Suicide.
aw.
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Trmapnrorsipsorotnamteinotfor
life,
ifor
description
either
of
liable
also
life,

either
of
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rcirsionpmteinotn
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min
of
punishment
isceaxrcesiage punishment
of
by
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mpryears,
isonment
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either
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6
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1
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1
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hurt
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3
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See
309.
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See
309.
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See
308.

ﬁne.
to
ﬁne.

Court
Session
High
or

Court
High
Session
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SMagistrate
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Courts
and
1st
riminal
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Causing
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urt.
Magistrate
-

Clas es.
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offence
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last
bailable
Committing
Not
withIdem
313'
--

Idem-..

Idem-.

Idem- Idem-

Idem-

Idem Idem

Idem

Not
bailable

Bailable

herself
causing
Bmiscarry,
A
312
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Idem

Idem

such
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ithat
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Doing
n309
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time
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death length
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(except
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by
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ﬁre,
nstoranyc
rument, explosive
sby
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Causing
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hurt
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death.
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uCausing
hurt
dp3'25
sudden
and
mabreopisrorto
lvdcongrave
ioars-ncboialtnpemtieont,nCand
High
Court
Idem
Ieither
of
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ﬁne
the
lst
1
Rupees
rintending
hurt
other
both.
but
500,
onth,
ito
not
morperson
iany
nal Session
Rupees
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morecns-rgtoifnrpumatelinoetyn Idem
dai6
1
donths
ntoiay
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iosno.nmentliable
been
his
for
writ
addi
in
ianyear,
years,
imuml libtion
Keeping
336
wIdem
.in
rdof
Imaxi-'
either
omenany
person
psgfrcui-h-s~copntﬁmineomnltiiowmg
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last
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attempt
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ﬁne
500,
months,
Courts
Criminal
lst
to
Por
rovocatwl Assault
342
otherwise
description
either
Ithan
3
Sand
of
sudden
to
Bailable
muMagistrate
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ﬁne
embarked,
to
notaoronperson
so _
every
Idem
the
that
knowing
maxi
dintending
Kof
either
I357
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Company’s
the
efor
Rupees
i200
rtiaorevery
phtoeruieston,

minimum
]
7
year,
years,
mum
Court
bKidnapping
Not
maxi
dHigh
Session
either
of
355
IaeCourt
mispcor
lrai-bsplotneimoen,talso

minimum
2
14
360
years,
mum
maxi
Rape
bdNot
Court
Session
either
IHigh
of
eamsipclroria-—sbpoltneimoen,talso

also
life,
for
7years,
mum
maxi
doUeither
Iwof
Idem
362
efnmicspto'arnhetisu-oepruntaislmoent,minimum

lI.CHAPTER
XVI
-affecting
BA—osdOauyfl—t:ceontcitneuisdn.ued
Human
the
liable
ﬁne.
to

liable
ﬁne.
to _

liable
ﬁne.
to

liable
ﬁne.
to

KSee
intending
murder
that
knowing
Idem
356
Clause
i308.
dorna-p ing

oUSee
Clause
361
bSession
Not
High
Court
nf360.
aiaeortln-uacrbealse

Idem
and
Idem.
assault
of
show
Making
852
grave
except
on-

UQﬂ‘ences.
n atural
Kidnap ing.

C2d
las es.

Rape.

cin
be
omcmay
ointsequdence.

order
permit.
legal
or
sudden
provocation.

6.
4.
3.
2.
5.
l.

9H
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imaximum
Rigorous
m7
pryears,
isonment,

maximum
i3
Rigorous
mpyears,
risonment,

ﬁne,
i3
Rigorous
mto
pyears,
orrisonment

either
dof
Iempstorcirsiopntmieont

liable
also
months,
ﬁne.
minimum
6
to

dof
either
Iemto
spcrisopntmieont either
also
14years,
2
mum
dmaxi
Iemspcrispotnimoen,tminimum
of

liable
also
ﬁne.
minimum
1toyear,

both.
ﬁne,
3
or
years,

ﬁne,
both.
1
or
year,

liable
ﬁne.
to

CHAPTER
PXAGAINST
IRXO.—POEFRETNYCE.S

both.
or
Idem.

which
subject
is Mexceed
of
of
Value
when
property the
High
Session
Court,
Courtor the
SCriminal
ubordinate when
anot
gistrate, Courts,
Class,
exceed
lst
not
exceeds
oﬂ‘ence
Rupees;
500 when

ting
Crto
iminal
Mby
limited
agiasstrate,oand
Clauses
Ar
5
4,
3,
f Rules
of
rela
X. “Courts
ticle
the

Court
Session
High
or

SCriminal
Courts,
ubordinate exceed
when
Class,
2d
not

Court
Iligh
Session
or

Jof
Original
urisdiction.”

ing
Rupees;
500

ing
Rupees;
100

ing
Rupees.
50
Extortion.

Magi-strate
Idem-

Idem-..

bailablc
Not

N
bailable
ot
Bailable
Idem

Idem

which
residing
conperson
any
orspiracywithin
of
custody
ofa
the
for
prpourpseuratnyce,in
within
building,
used
vessel
Theft
tent,
or
any building
human
used
dWelling,
any
oraas in
and
employed
not
person
any
re
so

rhurt,
of
order
in
eto
storraint,
pletter
in
packet
of
Theft
osaoronaesnion made
having
for
been
causing
preparationof
Theft,
hurt,
death,
rfear
esortraint, the

Idem

Idem

afear
in
order
Putting
tput
toorempting

retaining
it.
by
taken
mitting
to
property
or
retiring
theft,
such
cafter
otomcomorit ing it,

death
of
self
for
hurt.
grievous
or
in
putting
by
Exta
him
for
fear.
porerson
tion another,

engaged.
employed
siding
areor
Ofﬁce.
Post
the
of
Oﬂicer

extortion.
Exter-t.ion
Theft-_

364

366

9.1.

367

370

371
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admitting
When.Whet‘her
Ccof
tlBy
Court
what
uOPrmaﬂeui'lanesbtanelic-vet.y.

bnot.
ailable
orPunishment

Attempt
378
maximum
iIdem
Rigorous
7
commit
robbery
mto
pyears,
riCs-uomnumleanti,ve
>
38,2
ﬁne.
also
minimum
]year,
Clause
12.
4.
6.
3.
5.

I
ﬁne.
also
minimum
2
years,

']
Robbery
377
Court
Session
mRHigh
baigxoirmorulsmial-p4bryilesaoenrmse,nt
Not

himself
minimum
grievous
for
1
another,
death
of
7
vear,
years,
ormum
Putting
Court
maxi
bailable
Not
for
High
dSession
372
Iin
either
of
fear,
eattempting
mspcto
or
put
rpia-serson
potnimoen,talso

deither
Cof
eto
mIlimited
by
MB384
in
rismapcproperty
not
gimrlpasirsnaopt-blrni'ameotneio,tn

for
life,
not
committing
iit.
mporrrousisonment
less
for
life,
prisonment
notor 380
Murder
rigo
life,
for
tin
daooity,
Idem
Death,
where
engaged
ra6
or
nsormore
po-rtation
'Dacoity
im379
rigorous
life,
Idem
for
Tranorsp-ortationthan

ﬁne.
than
also
less
7years,
both.
ﬁne,
2
oryears,
ﬁne.
also
3years,
hurt,
in
order
liable
ﬁne.
exto
tortion.

EPagainst
XxrtIoXpt.ie—o:r-ntOcyﬁo—n'tceionucetdi.snued
CHAPTER
Being
381
of
Clause
Idem
See
a378.
for
6
s oneeormorepme-brlsedons

Putting
374
Idem
Clause
See
of
fear
in
attempting
372.
to
put
orap-erson

E373
by
Idem
xSee
being
of
Clause
fear
putting
in
37!.
torapt—-ierson
on

Property
q"
MCPin
iornot
saipemsrionpiroainl.tion

relating“Criminal
Rules
of
X.
Ori
of
Courts
to
of
Ar
Clauses
and
3,
4, ticle
5

urisdiction.”
J
ginal
Robbery
Dacoz'ty.
and

falsely
accused
under
defamed
pas
aorerson

inﬂuence
order
in
lust
under
of
n atural
being
falsely
accused
defamed
pasaorersonuthe

inﬂuence
the
of
un atural
lust.

eto
xtortion.
pos es ion.

dacoity.
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palso
knowing
of
that
min
3
o6
isonths,
nwyears,
msieumasmsusimoino,n
in
-3CdIof
Idem
m385
either
rimaxi
eproperty
sinot
pamrcpir-snoparntilmateoint,it

Cof
387
Ibreach
Court
dSession
either
Brmeapitrust
High
sto
rmcorlirsan-iobapnltmeinotn

L‘HJ

Cheating
394
dof
ISMagistrate
either
emuBailable
bpsoto
rcoridrs-ino-pantmeinotn Cheating
395
description
either
0f
Iwhose
interest
Magistrate
omfpaperson
the
Idem
to
ir'wass-eon-dmernt

ﬁne,
both.
3
or
years,
ﬁne,
both.
Courts
Class.
Criminal
1
1st
or
year,

ﬁne,
bboth
bylawor
obylegal
2
und01‘
years,
cprotect
,oenitrha»cetr,to

liable
ﬁne.
dand
death,
his
has
eat
not
to
cperson
ea.as_ed

FClause
390
stolen
Sreceiving
See
Court,
rHigh
Court
bknowing
Not
it
387.
aeusipdorlruialo-bepnletrltyy

Cbreach
See
of
Idem
by
Clause
public
388
in
385.
rsitrusteamri-vnanlt

F391
receiving
Clause
Sr379.
Court
stolen
See.
High
Idem
knowing
aeuspropertv
dorulie-ontly

Attempting
397
Clause
See
394
cheat
by
Idem
pto
ers-o-natio_n
Cheating
396
I-by
Idem
pIdem
ers-o-nation

of
subject Rupees;
is
which
stolen.
be
the
of
value
whenthe
to
propertythe
exceeds
oﬁ'enee
500 exceed
when
Manotgistrate,

Courts,
Criminal
Subordinate exceed
when
Class,
1st
not

Courts,
Criminal
Subordinate exceed
when
Class,
2d
not

Breach
Trust.
of
Criminal
Property.
Stolen
Receiving
Rupees;
ing
500

ing
Rupees;
100
Rupees.
ing
50

Cheating.

since
pin
been
the
of
osperson
aesnyion

Oﬁice
Post
the
Dmisapproby
e‘'partment

letters,
priating
&c.
enttorusted
him.

.it
oby
dacoity.
btwaiasned

elegally
it.
nttoitled

VtL
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admitting
When
.Whether
cof
Oﬁ‘ence.
Clause.
Court
uBy
what
triable.
Penalty.
mulativebnot.
aiorpluanbilsehment
6
3.
2.
1.
4.
5.

dloss
wrongful
MIRupees
Idem
either
of
thereby
ecausing
i403
mto
sapcgrih-siptoenrfimaoetnet

dpMIdem
taken
having
either
of
be
Ie401
rimto
snot
epcriah-suipotenimfeo,nt

thereby
loss
wrongful
BMtimes
S10
Fine
the
400
iaubsigto
ocorlridhas-ibtnaelrtfeate

concealing
minimum
1
r7
to
ayear,
norany
years,
mumsfer ing
maxi
dremoving
fICourt
An
bTrader
Not.
High
Session
either
of
398
ernamsipcuoorlrdiauv-spbleotnitemonel,yalso
tdelivering

dof
either
poisoning
Idem
ewounding,
MIkilling,
by
to
s406
micpsany
rorcih-psiotenifmoen t

both.
ﬁne,
dmonths,
e6
toreor
cted.
both.
ﬁne,
upwards.
100
2oryears,

PXCrInohXpe.a—rt~i:Oynf—grcoenntciensued .
against

both.
ﬁne,
the
Rupees
of
animal
10.
value
3
to
or
years,

dthe
iﬁne.
liable
sprevent
party
tproperty
to
rany
ibution

and
C1st
cCourts
raiumsiendal.
MIdem
value
the
enhance
of
Idem.
intending
i404
to
sany
ch-ief

Rupees
Mthereby
loss
wrongful
Idem
causing
Idem.
402
ito
sch-ief

Idem
channel
navigable
Idem.
M408
bridge,
road,
isorconany
-h-_i.ef

of
rIdem.
Idem
Mei407
channel
water
seoron
any
cr-hvoierf

the
Idem
insult
MIdem.
with
intent
i405
to
sper—
orannoy
c-hief

IFrnasuodluventcy.
Clas es.
2d

Alisa/lief:

the
of
ation
produce,
grora.iculturaldrink,
cultiva
of
dwith
intent,
i&c.
mto
icause
nution failing
food,
&c.,
for
required
of
supply
water

of
article,
the
affect
competi
event
to
aorny

safe
less
it
with
render
&c.
intent,
to
easy
or

iwrongful
is
loss
whom
ntto
esonnded.
that
cof
his
reproperty
damong
itors.

macarrying
for
nufany
aonorcture.

tion
the
for
of
gain
paernyson.

upwards.
5
or
travel.
to
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made
for
maxihaving
pMischief,
dcausing
416
IIdem
either
of
Cermusepcruial-srpotanitmvioen,t

dCof
either
Not
Trespass
bIHouse
Magistrate
euto
mas426
picurlia-stbpoilntvmieo,nt
Clause
both.
Rupees
ﬁne
1,000,
1
427.
to
oryear,

months,
hurt,
death,
restraint,
wrongful
fear
also
of
minimum
Clause
417.
3
6
or
mum
years,

of,
M411
leither
Idem
&c.
intent,
dwith
Iiaemsto
npon
any
cdrhimr-saioerpnftkmieontn

used
dwelling
for
the
also
minimum
1
14
acusas
year,
mumoryears,
within
building
value
mthe
also
7
6
onths,
iperty
not
tonma.years,
iummum MIdem
'the
used
dwellings
of
number
than
less
pfor
be
life,
5
rto
inot
asormay
sonment
MHigh
412
bby
Not
intent,
with
ﬁre
&c.
Idestroy
Court
dSession
maxi
either
of
iaemto
sipcorlprorhia-;sbpoeltnfimoen,tof
413
Iby
ﬁre
dof
maxi
&c.
intent,
with
destroy
either
imepstorcany
ihs-iopentfmieon,tbuilding
Mischief
414
by
with
ﬁre
buildings
that
&c.
intent,
Idem
im
Tra[
life,
for
rigorous
norsp-ortation

6H

ﬁne
Courts
Criminal
and
month,
500,
lst
1
to
or
Beither
dof
CISMaeurm425
Trespass
bto
sipgoclrmori-da~sibnotpalnrtemlaiotnetRupees

render
destroy
also
it
m14
2
itonoryears,
mumimum
Mdecked
with
vessel
415
dIdem
maxi
&c.
Iintent,
either
of
iemspon
any
crhi-speotfnimoen,tunsafe.

than
life.
life,
for
less
tprisonment
death
with
able
rnot
anorsportation
life,
im
rigorous
TSession
for
Idem
punishoffence
Court
High
order
in
Trespass
House
ra428
nto
orany
spo-rtation

longest
added
of
%d
1
toyear,ﬁne,
deither
offence
IpunishSession
of
Idem
eThe
Court
High
order
in
Trespass
mHouse
to
s429
pcrany
orisp-ontmieontthe
intended,
offence
the
for
term
or

liable
ﬁne.
also
3
toyears,,

cﬁne.
liable
also
o7
nto
syears,
umed.
useful.
less
it
render
both.
ﬁne,
1
year,
or

Rupees
upwards.
100
liable
ﬁne.
to
or

of
tody
liable
ﬁne.
ptoroperty.

liable
ﬁne.
to

wrongful
while
restraint,
death,
liable
ﬁne.
hurt,
to
comor

both.
01'
Clas es.
2d
both.

with
Mischief
409
intent,
iIdem
&c.
nIdem.
uto
nan
cause
da-tion

MIdem
lwith
410
&c.
intent,
Idem.
buoy
isgany
conorht-iheofuse
triable
by
is other
tended
eCourts
xclusively;
in
if
offence
Court, those
the
Mthe
by
wise
agistrate.

TClr'iemsipnals .

commit
after
retiring
mitting
toor
attempt

aloss
with
upwards.
Rupees
100
ttoeornded

render
the
useful.
less
tosame

msuch
ciosmchietf.ing
iable
with
mprisonment.
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OSI
admitting
WhenW

hetherc0f
uCourt
Clause.
OmBy
twhat
Penalty.
urﬁli‘aetbnilvceb
.able
.not.81orP1unishment

Cubreaking
Idem
mhouse
house
Lurking
u43]
ltrespass
aort-i-ve, _
432.
Clause

64.
1.
5
3.
2.

dpHouse
bTrespass,
Not
Mfor
either
Ihaving
of
to
made
er430
amsepigcrlias-rbptoalnrtimeaotnet

Cudescription
either
of
Idem
Im&c.
3
house
Lurking
night
by
uto
pltrespass,
435
raitsi-ovnem,ent

Clause
436;
both.
ﬁne,
oryears,

longest
order
added
the
term
punishable
committing
oﬁ'ence
12*
2
toyears,
an ifor
dIdem
Lurking
either
of'
house
Iebreaking
in
4:33
See
mto
s429
ptrespass
croris-potnmieontof
owith
the
nifmtpernidnsoecndem,ent.stless
than
and
g
hterm,
onot
hertest

also
for
causing
assault,
minimum
hurt.
3
preyears,
made
mumporaration
maxi
dIdem
heither
Lurking
breaking,
of
house
Ihaving
Magistrate
eomus434
pcerorjitsp-rotenismopenas,tmonths,

also
shortest
the
than
less
and
not
the
for
of
nmtpernidsoendmenttime,
longest
the
of
added
§ds
ipwith
oﬁcnce
muterm
to
pnryears,
any
isohnmaebnlt.eioﬁ'ence

mminimum
6
&c.
hurt,
causing
for
preparation
made
7
onths,
'mum
years,
dmaxi—
either
of
eISession
house
Lurking
&c.
night
Court
by
Idem
having
High
mstpcr438
oriespo-tniamosen,talso

dof
either
ILurking
3
eIdem
in
night,
house
by
order
See
to
&c.
m429
sptcr437
ies-potnamiseon,t

b0th.
hurt,
causing
assault,
ﬁne,
2
&c.
oryears,

XCagainst
PTIrnXoe—psaiOr:femtsyrie—ncoanetslinued.
liable
ﬁne.
also
to
liable
ﬁne.
&c._
to

liable
ﬁne.to .
Clause
Cby
opening
closed
See
430.
MIdem
ratigany
rmrecep'i4,39
es-.-ntaprlaste

law
under
Clause
ewith
by
See
Idem
435.
Being
ntcraoroun440
-tsr-taecdt

ﬁne.

it
which
ifrnatuany
mednutalineosnt
the
opening
crtrespass
with
isameaminal by
rfor
cclosed
eopcmreany
opiteatrcilyne,gby

for
tacle
it,
damage
by
to
property
soasor

opening
lock.
by
damaged,
isany
or

lock.
opening
any
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'1’'
ﬁt

minimum
1
7
year,
mum
years,
dof
either
maxi
Iemspcrispotnimoen,talso

also
2
14years,
mum
dmaxi
either
of
Iemspcrispotnimoen,t minimum

malso
6
3
onths,
years,
mum
dIof
either
maxi
emspcrispotnimoen,tminimum

months,
ﬁne
Rupees
both.
500,
to
or

dof
either
I2
emsto
pcrisiopntmieont

dof
either
I6
emto
spcrisopntmieont

dI2
either
of
emsto
pcrisiopntmieont

both.
ﬁne,
oryears,

both.
ﬁne,
or
years,

XCHAPTER
RELATING
D.O—CFUMENCTES.
TO
liable
ﬁne.
to

liable
ﬁne.
to

ﬁne.
liable
to
Clause
See
446.

Clause
See
444.

Idem.

Idem.

Idem.

Idem.

High
Courtor
Session

Idem- u
Magistrate
Idem4_- _

Idem-

Idem-

Idem

Idem

Idem

vfForging
using
aluaorasbilefsyeciunrigty,

ddocument,
forged
Forging
using
ocuaorment

dForging
forged
using
ocuaorment, of
the
harm
rgenuine,
eparty.
ptoaasutanytion

Idem-

Idem-

Idem-

Idem-

Idem

Idem

Idem

Idem

Idem

the
for
seal,
committing
purpose
orany
Making
emfor
antgporeany
raivrailntgu,sof

for
the
of
engporany
ruarvpionsge,
mimplementfor
Pplate,
aotsoreany
reisali,ng seal,

vbe
it
that
intending
aluamabayle
forged
dPossessing
purporting
be
octo
any
ument security

has
forgery,
by
been dmade
it
that
intending
anything
Possessing
document,
which
but
nota marked
be
purporting
octo
may
uament and
destroying
secreting
rauordulently
vsecurity
used
genuine.
be
alumay
asable rdefacing,
dF
aeuattempt
sdorturloeynitlnyg Fdefacing
destroy
ing
deface,
secreting
will.
toora

Idem-.

Idem_-

bailable
Not
Bailable
Idem

Idem

l|
forged
dusing
Forgery,
Committing
ocua
ortnent

pA
Post
the
Din
Ofﬁce
eublic
spearvratnmtent

taining
knowing
document,
that
does
it
not
a

opening
letter,
&c.
containing
docu
any

Any
fopening
letter,
a&c.
sperson
ta.conened

cheating.
of
for
‘genuine
the
purpose
as

dthe
forged
ocgasuemneunitne.

waiument,
legal
thoruit y.

vsecurity.
aluaable

belong
him,
&c.
to

usedas
genuine.
asgenuine.
forgery.

443

444

445

446

447

forgery.

448

449

Zfl

450

451

452

453

454
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admitting
When .Whether
c0f
umPenalty.
Offence.
By
triable.
Court
uwhat
Clause.
lative

banot.
iPuorlnaibshlment,
the
if
fthat
raisnuweretdeauCnlutcemnoustlative,

robbery.
be
would
theft
the
actorClause
462

deither
of
eMagistrate
Making
cusing
Idem
mark
I458
to
osmucpnany
rtoreio-rspfotenimtroetnyt

6
of
authority
lawful
public
using
3
sany
years,
eormumrvant,
dI
either
of
MBMaking
eusing
cIto
mark,
osam456
property
ucpignorrtlany
ieasr-~pbftoelnriemtaotnet dof
either
Session
afﬁxed
mark
eHigh
Ithe
Court
Idem
Cby
s457
ommaxtucpnrorany
tieopsr-otfenimorteni,nyalso
tmonths,
gminimum

'owhich
the
Taking
Idem
Clause,
last
punishment
The
fand
in
keeping
461
property
to
easnd-er taking
the
had
liable
ﬁwould
have
been
'ausamedulmtly.

deither
of
'l‘aking
Bffrom
IHigh
Court
Session
e460
rmato
sproperty
pnot
icuaprlordierson,
asub-olpnetmeitonlty

500,
ﬁne
m6
to
onths,
or
dBeing
bound
either
Idem
attend
the
supply
of
465
eIto
smwantpconorari-spotnimoentRupees

dSbound
min
either
A
Idem
vessel
of
464
IMagistrate
eeaman
to
msrpcservearhisa-pontimeontboth.
leaving
himself
absenting
100,
Rupees
from
it,
months,
ﬁne
3
to
or

dBeing
bound
Bailable
conduct
either
of
by
ISMagistrate
463
eto
umcsbpocconvey
ornrtidrs-apnoctnimeontboth.
from
Rupees
place
ﬁne
100,
mCand
Courts
1st
1
rproperty
to
onth,
orany
ione
person
minal

both.
cheating.
of
ﬁne,
the
for
2
orpurpose
years,
both.
satisfy
debt,
just
ﬁne,
circumsuch
under
but
1
to
oryear,
a

SERVICE.
CHAPTER
XOF
COI NI.T—RCAIMCITNASL
BREACH

both.
ﬁne,
such
genuine.
oryear,
as _

MARKS.
XTO
PRCHAPTER
ELO— PAFETRINTCEYGS
fbeen
raudulent.
XRIGHTS.
CHAPTER
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We humbly submit this our Third Report to Your Majesty’s Royal
Consideration.

JOHN ROMILLY.

(L.S.)

EDWARD RYAN.

(1.5.)

C. H. CAMERON.

(I..S.)

'I'

t JOHN M. MACLEOD.

T. F. ELLIS.
ROBERT LOWE.

(1.3.)

(Ls)
(L.S.)

Dated the 20th day of May 1856.

'See Letter from the Right Honourable the Lord Chief Justice of the Common Pleas,
appended to this Report.
I
T See Minute by Mr. Macleod, appended to this Report.
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LETTER from the Right Honourable Sir JOHN JERVIS, Lord Chief Justice of the
Common Pleas.
47, Eaton Square,
My dear Sir,

22 May 1856.

I DECLINE to sign the Third and Fourth Reports of the Indian Law Commis
sioners. I consented to act as a Commissioner upon the express understanding
that we were to endeavour to frame a Code of Procedure for all India, and with

this understanding applied myself diligently to the subject, and, with the aid
of the other Members of the Commission, succeeded in framing a Code which

I believe is well calculated to meet the exigencies of the case, and which is
certainly inﬁnitely better than any that has been proposed by the authorities in
India. If I had supposed that the Commission would be used to postpone
legislation, and that the subject would ultimately be shelved by a reference to
the Indian Government, I should not have consented to act; and considering

that a slight has been cast upon the Commissioners by the course which has
been taken, I decline to take any further part in the proceedings of the
Commission.
I am yours, faithfully,

N. B. Baillie, Esq.
Secretary, &c.

JOHN JERVIS.

MINUTE BY MR. MACLEOD.

I AM under the necessity of dissenting from the recommendation of the
majority of the Commissioners, that the Judges to be appointed by the
Governor-General in Council to the bench of the proposed High Court of the
North-western Provinces shall be selected from the ﬁve stated classes of
persons. My reasons are the same which, in a Minute appended to our First
Report, I stated for objecting to the scheme of the majority for the constitution
of a High Court at Calcutta.
I dissent also now, as I did in respect of the High Court proposed to be
established at Calcutta, from the recommendation to enact a rule empowering

the Chief Justice to determine from time to time “ what and how many Judges
“ of the Court, whether with or without the Chief Justice, shall from time

“ to time constitute Courts of Appeal, and what and how many Judges, whether
“ with or without the Chief Justice, shall constitute Courts of Original Juris

“ diction.” If it should be deemed ﬁt, instead of giving this great power entirely
to the Chief Justice, to take the course which I ventured to suggest, of giving
it in the ﬁrst instance to the collective body of the Judges, and ultimately to
the Government, it may be advisable to empower the Lieutenant-Governor of
the North-western Provinces to exercise this function of Government, subject
to the control and direction of the Governor-General in Council.
There is one part of our scheme of lower Criminal Judicatories which on
mature consideration appears to me so objectionable that I feel it my duty to
dissent from it now, although I did not do so when I signed our First Report.
I allude to the proposed rules determining who shall be Judges of the proposed
two classes of Subordinate Criminal Courts.
These rules are :—“ First Assistants to the Magistrate and Principal
“ Sudder Ameens shall be Judges of Subordinate Criminal Courts of the
“ First Class. Second Assistants to the Magistrates and Moonsiﬂ's shall be
" Judges of the Subordinate Criminal Courts of the Second Class.”
I think that it would be much better to make the Principal Sudder Ameens
and the Moonsiﬁ's respectively the only Judges of the two classes of Criminal
Courts under the Courts of the Magistrate. Those Courts might then be
better designated as the Criminal Court of the Principal Sudder Ameen and
the Criminal Court of the Moonsitf. The Assistants to the Magistrates, I
think, ought not to be by law constituted Judges of any Courts separate
from the Court of the Magistrate. Whatever powers of Criminal Judicature
they are employed to exercise they should exercise as Assistants to the
Magistrate; and it should rest with the Government, or with the Magistrate

if the Government delegate the duty to him, to determine from time to time,
with respect to every Assistant, how much of the powers of the Magistrate he
shall be authorized to exercise.
JOHN M. MACLEOD.
U 4
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COMMISSION.

VICTORIA R.
wirtnria, by the Grace of God of the United Kingdom of Great Britain
and Ireland Queen, Defender of the Faith: To Our right trusty and well
beloved Councillors Sir John Romilly, Knight, Master or Keeper of the Rolls
of Our High Court of Chancery, Sir John Jervis, Knight, Chief Justice of Our

Court of Common Pleas, and Sir Edward Ryan, Knight, and Our trusty and
well-beloved Charles Hay Cameron, Esquire, Barrister-at-Law, John M‘Pher
son Macleod, Esquire, John Abraham Francis Hawkins, Esquire, Thomas

Flower Ellis, Esquire, and Robert Lowe, Esquire, Barrister-at-Law, Greeting:
Whit?” by an Act passed in the Sixteenth and Seventeenth Years of
Our Reign, reciting “ That whereas by an Act of the Third and Fourth Years
“ of King \Villiam the Fourth it was provided that Commissioners to be
“ appointed thereunder, and to be styled the Indian Law Commissioners,
H
should inquire into the Jurisdiction, Powers, and Rules of the existing Courts
“ of Justice and Police Establishments in the Territories in the Possession and
“ under the Government of the East India Company, and all existing Forms
H
of Judicial Procedure, and into the Nature and Operation of all Laws,
‘6
whether civil or criminal, written or customary, prevailing and in force in any
it

Part of the said Territories, and should from Time to Time make Reports,

“ in which they should fully set forth the Result of their Inquiries, and should
“ from Time to Time suggest such Alterations as might, in their Opinion, be

“ beneﬁcially made in the said Courts of Justice and Police Establishments,
“ Forms of Judicial Procedure and Laws, due Regard being had to the Dis
“ tinction of Castes, Difference of Religion, and the Manners and Opinions

“ prevailing among different Races and in different Parts of the said Territories ;"
and reciting, “That whereas the Indian Law Commissioners from Time to
“ Time appointed under the said Act have, in a Series of Reports, recommended
“ extensive Alterations in the Judicial Establishments, Judicial Procedure, and
‘ Laws established and in force in India, and have set forth in detail the

a

“ Provisions which they have proposed to be established by Law for giving
“ effect to certain of their Recommendations, and such Reports have been
n

‘ transmitted from Time to Time to the said Court of Directors; but on the

“ greater Part of such Reports and Recommendations no ﬁnal Decision has
“ been had ;” it is among other things enacted, that it shall be lawful for Her
Majesty at any Time after the passing of the Act, by Commission under the
Royal Sign Manual. to appoint such and so many Persons in England as to
Her Majesty may seem ﬁt to examine and consider the Recommendations of
the said Indian Law Commissioners, and the Enactments proposed by them
for the Reform of the Judicial Establishments, Judicial Procedure, and Laws
of India, and such other Matters in relation to the Reform of the said Judicial

Establishments, Judicial Procedure, and Laws as may, by or with the Sanction
of the Commissioners for the Affairs of India, be referred to them.
4.
A
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$111111 lille pr, therefore, that We, reposing great Trust and Conﬁdence in
your Zeal, Discretion, and Integrity, have authorized and appointed, and by
these Presents do authorize and appoint, you the said Sir John Romilly, Sir

John Jervis, Sir Edward Ryan, Charles Hay Cameron, John M‘Pherson Macleod,
John Abraham Francis Hawkins, Thomas Flower Ellis, and Robert Lowe, or

any Three or more of you, to make a diligent and full Inquiry into and to
examine and consider the Recommendations of the said Indian Law Commis
sioners, and the Enactments proposed by them for the Reform of the Judicial
Establishments, Judicial Procedure, and Laws of India, and such other Matters
in relation to the Reform of the said Judicial Establishments, Judicial Procedure,

and Laws as may, by or with the Sanction of the Commissioners for the Affairs
of India, be referred to you for your Consideration. @111! We do by these
Presents give and grant to you, or any Three or more of you, full Power and
Authority to call before you, or any Three or more of you, such Persons in the
Service of the Crown or of the East India Company, and all such other
Persons, as you shall judge necessary, by whom you may be informed of the
Truth in the Premises, and to inquire of the Premises by all other lawful Ways
and Means whatsoever.
th We do hereby give and grant unto you, or any Three or more of you,
full Power and Authority to cause all or any of the Ofﬁcers and Clerks in the
Service of the Crown or the said East India Company to bring and produce
before you, or any Three or more of you, all Records, Orders, Books, Papers,

and other Writings in the Possession of the Board of Commissioners for the
Affairs of India or the East India Company. gnu Our further Will and
Pleasure is, that you do, within Three Years after the Twentieth Day of
August One thousand eight hundred and ﬁfty-three, or as soon as the same
can conveniently be done (using all Diligence), certify unto Us, under the
Hands and Seals of you, or any Three or more of you, what you shall have
done in the Premises.
gnu \Ve further will and command, that this Our Commission shall continue
in full Force and Virtue, and that you Our said Commissioners, or any Three

or more of you, shall and may from Time to Time proceed in the Execution
thereof, and of every Matter and Thing therein contained, although the same
be not continued from Time to Time by Adjournment.
Qntl for your Assistance in the due Execution of this Our Commission We
have made choice of Our trusty and well-beloved Frederick Millett, Esquire, to
be Secretary to this Our Commission, and to attend you, whose Services and
Assistance We require you to use from Time to Time as Occasion shall require.
Given at Our Court at Saint James's, the Twenty-ninth Day of November
1853, in the Seventeenth Year of Our Reign.
By Her Majesty’s Command,
(Signed)
PALMERSTON.

COMMISSION.

VICTORIA R.
Wisteria, by the Grace of God of the United Kingdom of Great Britain
and Ireland Queen, Defender of the Faith:

To Our right trusty and well

beloved Councillors Sir John Romilly, Knight, Master or Keeper of the Rolls
of Our High Court of Chancery, Sir John Jervis, Knight, Chief Justice of Our
Court of Common Pleas, and Sir Edward Ryan, Knight, and Our trusty and
well-beloved Charles Hay Cameron, Esquire, Barrister-at-Law, John Macpher
son Macleod, Esquire, Thomas Flower Ellis, Esquire, Robert Lowe, Esquire,
Barrister-at-Law, and Frederic Millett, Esquire, Greeting:
Methane; \Ve did, by Warrant under Our Royal Sign Manual bearing

Date the Twenty-ninth Day of November One thousand eight hundred and
ﬁfty-three, appoint you the said Sir John Romilly, Sir John Jervis, Sir Edward
Ryan, Charles Hay Cameron, John Macpherson Macleod, Thomas Flower Ellis,

and Robert Lowe, together with Our trusty and well-beloved John Abraham
Francis Hawkins, to be Our Commissioners to examine and consider the

Recommendations of the Indian Law Commissioners, and the Enactments pro
posed by them for the Reform of the Judicial Establishments, Judicial Procedure,
and 'Laws of India, and such other Matters in relation to the Reform of the

said Judicial Establishments, Judicial Procedure, and Laws as might by or with
the Sanction of the Commissioners for the Affairs of India be referred to you
for Consideration.
$3.01!] kllﬂm pr, that We have revoked and determined, and do by these

Presents revoke and determine the said Warrant bearing Date the Twenty
ninth Day of November One thousand eight hundred and ﬁfty-three, and every
Matter and Thing therein contained. Q1111 \Ve, reposing great Trust and Con
ﬁdence in your Zeal, Discretion, and Integrity, have authorized and appointed,
and by these Presents do authorize and appoint, you the said Sir John Romilly,
Sir John Jervis, Sir Edward Ryan, Charles Hay Cameron, John Macpherson
Macleod, Thomas Flower Ellis, Robert Lowe, and Frederic Millett, or any

Three or more of you, to make a diligent and full Inquiry into, and to examine
and consider the Recommendations of the said Indian Law Commissioners, and
the Enactments proposed by them for the Reform of the Judicial Establish
ments, Judicial Procedure, and Laws of India, and such other Matters in relation

to the Reform of the said Judicial Establishments, Judicial Procedure, and
Laws as may, by or with the Sanction of the Commissioners for the Affairs of
India, he referred to you for your Consideration. ﬁrth We do by these Pre
sents give and grant unto you, or any Three or more of you, full Power and
Authority to call before you, or any Three or more of you, such Persons in the
Service of the Crown or of the East India Company, and all such other Per
sons as you shall judge necessary, by whom you may be informed of the
Truth in the Premises, and to inquire of the Premises by all other lawful Ways
and Means whatsoever.
A2
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am We do hereby give and grant unto you, or any Three or more of you,
full Power and Authority to cause all or any of the Ofﬁcers and Clerks in the
Service of the Crown or the said East India Company to bring and produce
before you, or any Three or more of you, all Records, Orders, Books, Papers,
and other Writings in the Possession of the Board of Commissioners for the
Affairs of India or the East India Company.
ﬁlth Our further Will and Pleasure is, that you do, within Three Years
after the Twentieth Day of August One thousand eight hundred and ﬁfty
three, or as soon as the same can conveniently be done (using all Diligence),
certify unto Us, under the Hands and Seals of you, or any Three or more of
you, what you shall have done in the Premises.
Q1111 We further will and command, that this Our Commission shall continue
in full Force and Virtue, and that you Our said Commissioners, or any Three

or more of you, shall and may from Time to Time proceed in the Execution
thereof, and of every Matter and Thing therein contained, although the same
be not continued from Time to Time by Adjournment.
glib for your Assistance in the due Execution of this Our Commission We
kave made choice of Our trusty and well-beloved John Abraham Francis Haw
kins, Esquire, to be Secretary to this Our Commission, and to attend you,
whose Services and Assistance We require you to use from Time to Time as
Occasion shall require.
Given at Our Court at Saint James's, the Seventeenth Day of March
1854, in the Seventeenth Year of Our Reign.
By Her Majesty’s Command,

(Signed)

PALMERSTON.

REPORT.
WE, Your Majesty’s Commissioners appointed to examine and consider the
recommendations of the Indian Law Commissioners who were employed in
India, and the enactments proposed by them for the reform of the Judicial
Establishments, Judicial Procedure, and Laws of India, and such other matters
in relation to the reform of the said J udicial Establishments, Judicial Procedure,
and Laws, as might by or with the sanction of the Commissioners for the Affairs

of India, he referred to us, have prepared and submitted to Your Majesty in our
First Report a plan for the amalgamation of the Supreme and Sudder Courts
at Calcutta, as well as a simple and uniform Code of Civil and Criminal Pro
cedure applicable both to the High Court so formed and to all inferior Courts
within the limits of its jurisdiction.
In the remarks we then made introductory to the plan which we recommended
for the amalgamation of the Supreme and Sudder Courts, we intimated that the
extension of the measure to the other Presidencies of India would be compara
tively an easy task.
In our Second Report we adverted to the wants of India in respect of
substantive Civil Law, and we submitted our views as to the best means of

supplying those wants.
Our Third Report comprised the plan we propose for the North-western
Provinces of the Presidency of Bengal, in order to bring them under a system
of judicature and procedure uniform, as far as the difference of circumstances
will permit, with the system recommended by us for the Lower Provinces of
the same Presidency.
We have received instructions from the Commissioners for the Affairs of
India, directing us to apply ourselves to the preparation of a Report for Madras
and Bombay similar to that which we have already submitted for Bengal, with
such modifications as the difference in the existing systems of the Courts of
those Presidencies may render necessary. As the measures we recommend for
Madras are in all respects the same as those we recommend for Bombay, we
consider it unnecessary to submit separate Reports for those Presidencies ; and
accordingly we now complete our Reports in regard to Judicatories, Jurisdic
tion, and Procedure, for the several Presidencies of India.

The same majority of the Commissioners which agreed in recommending
that the High Court at Calcutta should be constituted in the manner proposed
in our First Report think that the High Courts to be established at Madras
and Bombay should also be constituted in that manner, except only as regards
the number of Judges.
It is recommended by that majority that the High Courts at Madras and
Bombay shall never consist of less than ﬁve members in each, of whom two
shall be appointed by the Crown, and the rest by the Governor in Council of
the Presidency; and that the Judges shall be selected from the same classes
as in the case of the High Court of Calcutta.
The Civil Courts of the East India Company in the Presidency of Madras,
under the Sudder Court, are those of the Zillah Judge, the Assistant Judge,
the Subordinate Judge, the Principal Sudder Ameen, the Sudder Ameen, the

District Moonsiff, the Village Moonsiﬂ', and the District and Village Pun

chayets. The powers exercised by these several tribunals are to be found in
the outlines of the constitution and procedure of the existing Courts given in
Appendix B, No. 5, to our First Report, pp. 240-242. The Zillah Judge has
primary jurisdiction without pecuniary limitation, the Subordinate Judge and
Principal Sudder Ameen have jurisdiction to the extent of 10,000 rupees, the
Sudder Ameen to the extent of 2,500 rupees, the District Moonsiﬂ' to the
extent of 1,000 rupees, and the Village Moonsiﬁ' to the extent of ten rupees.
The District and Village Punchayets are Courts of arbitration, summoned
A 3
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respectively by the District and Village Moonsiﬁ's for the disposal of cases which
may be referred to them with consent of parties.
The Assistant Judge is an ofﬁcer whom the Governor in Council is autho
rized by an Act (No. VII.) passed in the year 1843 by the Council of India
to appoint to any Zillah Court. His duty is limited to the hearing of such
appeals as may be referred to him by the Zillah Judge. The power of appoint
ing such a Judge has been very- sparingly exercised by the Madras Government,
there appearing from a register of 1855 to be only one person then holding
such appointment in the entire Presidency. As the Assistant Judge is ap
pointed merely for a temporary purpose, that of reducing a heavy ﬁle of appeal
cases, we have not included him in our general system of Judicatories; but
we are not aware of any reason why the power of' occasionally appointing
such an ofﬁcer should be taken from the Madras Government.
The

Zillah,

Assistant,

and Subordinate

Judges

are members 0f the

Covenanted Service, the Judges of the other grades are members of the
Uncovenanted Service.
The Law Commissioners employed in India, in a Report submitted by them
to the Government of India, dated 17th May 1843, recommended that the Civil

Jurisdiction of the Principal Sudder Ameen in Madras should be free from
any pecuniary limitation as in Bengal and Bombay. We see no reason for
putting the Principal Sudder Ameen in Madras upon a footing different from
that on which ofﬁcers of the same class are placed in the other Presidencies,
and are of' opinion that the recommendation should be adopted.
The Subordinate Judge exercises the same civil jurisdiction as the Principal
Sudder Ameen. In some districts there are Subordinate Judges; in others
Principal Sudder Ameens; but ofﬁcers of the two classes are not employed in

the same district. As already stated, we propose to raise the primary jurisdic
tion of the Principal Sudder Ameen, and to place it on a level with that of the
Zillah Judge. The ofﬁce of Subordinate Judge we propose to abolish, and
to appoint Principal Sudder Ameens where Subordinate Judges now exist. We
suggest, however, that before there is any legislation on this point, the proposal
we have made be particularly referred to the Government of the Madras
Presidency, and its sentiments on it ascertained. Should it be deemed expe

dient to continue the class of ofﬁcers designated Subordinate Judges, a very
slight alteration will render applicable to their Courts the rules in our code
relating to jurisdiction and procedure which are applicable to the Courts of
the Principal Sudder Ameens.
We concur also in the recommendation made by the Law Commissioners
employed in India, in the Report to which we have already adverted, that the
ofﬁce of Sudder Ameen at Madras should be abolished. From a statement
before us it appears that, in the year 1850, the large number of 11,924 cases
was disposed of by the Sudder Ameens, but of these no less than 11,757 were

within the jurisdiction of the District Moonsiﬂ', leaving only 167 cases between
the highest point of' the jurisdiction of the District Moonsiﬁ" and that ofsthe
Sudder Ameen, that is to say, between 1,000 and 2,500 rupees. The ofﬁce
seems to be unnecessary under existing circumstances, and will be more so in

the event of the adoption of the recommendation we are about to make with
regard to the District Moonsiff.
The District Moonsifi's (so called from there being another class of Moonsiﬂ‘s
in the Madras Presidency) occupy much the same position in Madras as
the Moonsiffs do in Bengal and Bombay, though in all the Presidencies the
Judges of this class have different powers in respect of pecuniary jurisdiction.
We recommend that the jurisdiction of the District Moonsiff's at Madras
(whom for purposes of convenience we have designated Moonsiﬁ's in our Code
of Procedure) should be raised to 2,500 rupees, the extent which we have re
commended with respect to ofﬁcers of the same class in Bengal.
The Village Moonsiff, as already stated, has jurisdiction in suits for money
or other personal property, the amount of which does not exceed ten rupees.

His decisions are not subject to any appeal, but may be annulled by the
Zillah Judge on proof of a charge of corruption or partiality preferred within
a limited period. The Village Moonsiffs settle a great many matters of
petty litigation, the number of their registered decisions in the year 1850
appearing to have been near eleven thousand. The Punchayets are rather
nstitutions for effecting arbitration than judicial tribunals, for they are held
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only on the application of both parties in a suit. From the information before
us it appears that the number of disputes settled by them is quite insigniﬁcant,
and has always been small since these institutions were ﬁrst made the subject
of legislation by the Madras Government in the year 1816. WVe think it not
improbable that the countenance given to Punchayets by the Government in
enacting the regulations of 1816 has had good effects, of which no trace is to
be found in returns of regularly registered decisions. Triﬂing as is the number
to which those registered decisions seem to have dwindled, we see no reason

why the Punchayet regulations should not be allowed to remain in force until
the local government shall, after due inquiry and consultation, have arrived at
the conclusion that they ought to be repealed. Without the least clashing
with our scheme of judicatories, the regulations respecting Village Moonsiﬂs,
as well as those respecting both District and Village Punchayets, can be left
as they are. A very slight alteration in the original wording of some of our
rules will guard that scheme from being construed to be incompatible with the
existence of other judicatories besides those contained in it.
On the criminal side, the Session Judge had the same power as the Session
Judge in Bengal. The Subordinate Judge and Principal Sudder Ameen
exercise powers of punishment to the extent of two years imprisonment, which
are nearly the same as those of the magistrate in Bengal; while the magistrate
in the Madras Presidency can in no case pass sentence of imprisonment exceed
ing six months, with corporal punishment in some cases, and in other cases
with a ﬁne not exceeding 200 rupees, commutable, if not paid, to a further
period of imprisonment not exceeding six months. . We propose to give to the
magistrate and the Principal Sudder Ameen in Madras the same powers as are
proposed to be conferred respectively upon Ofﬁcers of those classes in the
Bengal Presidency.
We observe that, by a recent Act of the Indian Legislature (No. XII. of
1854), the Governor in Council Of Madras is authorized to empower one or

more of the District Moonsiffs in any Zillah of the Presidency to hear and
determine complaints or prosecutions for certain petty offences, and to inﬂict
upon the offenders the punishments which magistrates are authorized to inﬂict
for the same Offences. Our scheme provides for vesting all District Moonsitfs
with jurisdiction in criminal cases.
There is, in the Presidency of Madras, a class of Ofﬁcers of the regular Civil
Service, designated as “ Sub-Collectors and Joint Magistrates.” We have not
thought it necessary to make special mention of these ofﬁcers in our scheme
of Criminal Judicatories. We, however, think it right to state here, that in
their capacity of Joint Magistrate we regard them as Magistrates; and that
we contemplate their being invested with the same powers of trying and
punishing offences as the Principal Magistrates.
In the Presidency Of Madras, the Tahsildars (very important Ofﬁcers Of
revenue and police), the heads of villages, and in certain instances landholders,

are invested with power to punish certain petty offences. This, in our
opinion, is very objectionable even now, as the power thus conferred is very
liable to abuse, and will be needless when authority to punish petty offences
shall have been given generally to the District Moonsiﬂ's.
In the districts of the Presidency of Bombay, to which the general systems
of Courts and Procedure of the Presidency have been extended, there are
various classes of officers under the Sudder Court exercising civil juris
diction, as detailed in Appendix B of our First Report, page 252. The ordinary
Courts, however, for the administration of civil justice in each zillah, are

those of the Zillah Judge, the Principal Sudder Ameen, the Sudder Ameen,
and Moonsiff; the two former exercising jurisdiction without pecuniary limita
tion, the Sudder Ameen to the extent of 10,000 rupees, and the Moonsiff to
the extent of 5,000 rupees.

We ﬁnd, on referring to the statements from Bombay for the year 1851,
that there, as well as at Madras, the Sudder Ameens are chieﬂy employed
in trying cases within the jurisdiction of the Moonsitfs, and which therefore
ought to be disposed of by them. We recommend that the ofﬁce of Sudder
Ameen be abolished at Bombay as at the other Presidencies.
The Moonsiffs in Bombay exercise a much higher pecuniary jurisdiction
than do the oﬂicers of the same class in Bengal and Madras. The number of
suits coming before them above the value of 2,500 rupees is very small,
A4
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and we recommend that they be placed upon the same footing as the Moonsiffs
at the other Presidencies.

_

Besides the Courts above enumerated, there are in Bombay those of the
Joint Judge and Assistant Judge. The Joint Judge is appointed whenever
the state of business in any zillah may require the assistance of such an
ofﬁcer, and is vested with coextensive powers and a concurrent jurisdiction with
the Zillah Judge. He is in fact a second Zillah Judge, and the rules of
our Procedure applicable to the Zillah Judge will be equally applicable to the
Joint Judge.
The Assistant Judges are of two classes,—-senior and junior. The former
appear to be chieﬂy employed in hearing appeals, which under the system
proposed by us will be carried to the High Court or to the Zillah Judge,
and the latter in trying original cases, which under the same system will be
tried by the Moonsifl's. We suggest that the opinion of the Government of
Bombay be taken as to the necessity of' retaining the office of Assistant Judge.
The scheme of Civil Courts which we have prepared does not contain any
provision with respect to the revenue ofﬁcers who exercise civil jurisdiction
in certain matters; or to the agents and their assistants employed in certain
of the territories under the Government of Bombay.

The collectors of revenue

and the agents, in regard to their powers as Civil Judges, occupy respectively
much the same position in that Presidency as the collectors in the districts
of Bengal and the ofﬁcers employed in the tracts of country denominated the
Non-regulation Provinces occupy in the Presidency of Bengal. Our Code
of Procedure is intended .to apply primarily to the High Courts, and to
the Courts of the Zillah Judges, Principal Sudder Ameens, and Moonsifl's,
and we believe it will be found to be equally applicable to the Courts of the
agents and assistant agents.

-

The judicial powers of the criminal authorities of the Bombay Presidency
will be found at pages 259 and 260 of our First Report. The Judges of
the Sudder Foujdarry Adawlut have concurrent jurisdiction with the Session

Judges for the trial of all serious offences, but this jurisdiction is rarely exer
cised. The Session Judge has authority to try all offences committed within
his jurisdiction, and to adjudge punishment to the full extent authorized by
the regulations for each offence. The Assistant Session Judge may inﬂict
punishment to the extent of two years, and the magistrate, joint magistrate,
and assistant magistrate to the extent of one year’s imprisonment; but all
sentences for imprisonment above three months passed by the assistant magis
trate must be referred to the magistrate for conﬁrmation.
The Native Judges in the Presidency of Bombay are not allowed to
exercise criminal jurisdiction in any case. The subject of vesting them with
such jurisdiction has been repeatedly considered, and in the Report to which
we have already adverted, the Law Commissioners employed in India express
it as their opinion that “it is expedient to employ the Principal Sudder

“ Ameens in the administration of criminal justice. Entrusted as they are,
“ and have been for a long time, with power to adjudicate in matters of pro
“ perty without any limitation, we see no reason to hesitate as to investing
“ them with penal authority.” The same Commissioners recommended that
the Moonsiff's in the Bengal Presidency should be invested with criminal juris
(llCliOIl, and did not extend the recommendation so as to embrace the Moonsiffs

of Madras and Bombay, merely because in those Presidencies the heads of the
district police and the heads of villages have a certain jurisdiction in petty
cases. In these views of the Commissioners we concur. We have already
stated in the case of Madras that in our opinion the exercise of criminal
authority by heads of district police and of villages is very liable to abuse.
The remark applies of course with equal force to the same classes of persons
in Bombay. We recommend that this power be taken away, and that the
native judicial ofﬁcers in the Presidency of Bombay be vested with criminal
jurisdiction to the same extent as we propose in regard to the ofﬁcers of corre

sponding classes in the Presidencies of Bengal and Madras.
In Bombay, as in Madras, the Revenue and Police functions are combined
in the same persons.

We think that the Criminal Courts in Bombay may be placed in every
respect upon the same footing as the like Courts in Bengal and Madras. If
this measure be carried into effect, the enhanced jurisdiction of the magis
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trates of the Town of Bombay will render unnecessary the continuance of the
Court of Quarter Sessions, a tribunal which has long ceased to exist for any

practical purpose in the other Presidency towns.
Our Code of Criminal Procedure will be a plicable to every Court which
shall be required to administer the law of t e Penal Code prepared by the
Law Commissioners in India.
_
For our views on various points, as well as for further information in regard
to the existing systems of judicature and-procedure in the Presidencies of
Madras and Bombay, we refer to the notes and appendices of our First Report,
which we consider it unnecessary to add to our present Report.
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H2gb Court.

I.
There shall be one High Court of Judicature at Madras [Bombay].
.

IHPtitutiO" 0‘ ﬁle
High Court.

II.
Such Court shall consist of not less than ﬁve Judges, of whom two shall be Constitution of‘ the
appointed by the Crown, and the remainder by the Governor in Council; and High CW"
one of such Judges shall be appointed Chief Justice by the Crown.
The Judges to be appointed by the Crown shall be selected from barristers
of England and Ireland and from members of the Faculty of Advocates in
Scotland, of not less than ﬁve years standing.
The Judges to be appointed by the Governor in Council shall be selected
from,—

lst. Members of the Covenanted Civil Service of ten years standing; or,
2d. Barristers of England and Ireland, and members of the Faculty of
Advocates in Scotland, who shall have been admitted as barristers and

advocates of the Supreme Court or of the High Court in India for a period
of not less than ﬁve years; whether practising at the bar, or being ofﬁcers
of the Court, or holding ofﬁce under the Government; 0r,

3d. Persons who have been in the uncovenanted Judicial Service of the
Government for a period of ten years; or,

4th. Persons who have been vakeels for a period of ten years; or,
5th. Persons who shall have acted in the two last-mentioned capacities for
periods amounting together to not less than ten years.
III.
Every vacancy happening from time to time in the ofﬁce of any judge who vacancies how

shall have been appomted by the Crown shall be ﬁlled up by the Crown, and to be ﬁlled up.
every vacancy in the ofﬁce of any judge appointed by the Governor in Council
shall be ﬁlled up by the Governor in Council.
>
IV.
The judges of the High Court shall hold their ofﬁces during the pleasure Judges to hold
of the Crown.

It shall, however, be competent to the Governor in Council to oﬂwe during

direct the suspension of any judge of the High Court until the pleasure of the Pleasure “the
Crown.

Crown be known.

Governor

in Council may
suspend.

V.
Every judge of the High Court, previous to entering u on the execution of Declaration on
the duties of his ofﬁce, shall make and subscribe the ollowing declaration emerng "P0"
before any authority or person commissioned by competent authority to ° ce'
receive it :—
“ I, A.B., appointed a judge of the High Court at Madras [Bombay], do
“ solemnly declare that I will faithfully perform the duties of my ofﬁce
“ to the best of my ability, knowledge, and judgment.”
VI.
The High Court shall use a seal such as shall be prescribed by the Governor Seal.
in Council.
VII.
The High Court shall prepare and submit for the approval of the Governor Ministerial ofﬁcers.
in Council a statement of such establishment of ministerial ofﬁcers as may be
‘
B2
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necessary for the due execution of all the powers and authorities committed
to it, exhibiting in detail the number of oﬁices, the number of ofﬁcers, their
respective salaries, the tenure by which they are to hold oﬂice, and such
further particulars as the Governor in Council may require. When such
statement has been approved by the Governor in Council, the High Court

shall proceed to make the appointments to the several oﬂices.

Powers of the
High Court in
making rules of
practice, and
framing forms, &c.
for the High

Court.

In admitting
advocates, vakeels,

and attorneys.

In making rules
for the qualiﬁca
tion, time. of ad
vocates, vakeels,
and attorneys.

VIII.
The High Court shall have power to make all the general rules for the
due exercise of the civil and criminal jurisdiction vested in that Court, and
also to frame forms for every proceeding in the said Court for which it shall
think necessary that a form be provided, and also for keeping all books,
entries, and accounts to be kept by the oﬂicers, and from time to time to alter
any such rule or form, 'and the rules so made, and the forms so framed, shall be
used and observed in the said Court; provided, that such rules and forms be
not inconsistent with the provisions of any law in force, and shall, before they
are carried into effect, have received the sanction of the Governor in Council.

IX.
The High Court shall be empowered to approve, admit, and enrol such
and so many advocates as to the said High Court shall seem meet, who
shall be and are hereby authorized to appear and plead _for the suitors of the
said High Court.
The High Court shall be empowered to approve, admit, and enrol such and
so many vakeels as to the said High Court shall seem meet, who shall be
and are hereby authorized to appear, plead, and act for the suitors of the said
High Court.
The High Court shall be empowered to approve, admit, and enrol such
and so many attorneys-at-law as to the said High Court shall seem meet, who
shall be and are hereby authorized to appear and act for the suitors of the
said High Court.
X
The High Court shall have power to make rules for the qualiﬁcation and
admission of proper persons to be advocates, vakeels, or attorneys-at-law of
the said High Court, and shall be empowered to remove, on reasonable cause,

the said advocates, vakeels, or attorneys-at-law ; and no person or persons what
soever but such advocates, vakeels, or attorneys—at-law shall be allowed to

appear for or on behalf of any suitor in the said High Court; and no person
or persons whatsoever but such advocates or vakeels shall be allowed to plead
for or on behalf of any suitor in the said High Court; and no person or
persons whatsoever but such vakeels or attorneys—at-law shall be allowed to
act in any other respect than as herein-before mentioned, for any suitor in the
said High Court, except that any suitor shall be allowed to appear, plead, or
act on his own behalf, or on behalf of a co-suitor.

Civil Jurisdiction.

XI.
Appellate juris
diction.

High Court to
superintend all
Civil Courts.

Powers of the
High Court in
making rules of
practice, and

The High Court shall have all the appellate jurisdiction now exercised by
the Sudder Adawlut of Madras [Sudder Dewanny Adawlut Qf Bombay], and
a new appellate jurisdiction from the judges of the High Court exercising
original jurisdiction as herein-after provided.
XII.
The High Court shall have superintendence over all the Courts of civil
judicature subject to its appellate jurisdiction, with power to call for returns,
and to direct the transfer of any civil suit or appeal from any Court to any
other Court of equal or superior jurisdiction.
XIII.
The High Court shall have power to make and issue all the eneral rules
for regulating the practice and proceedings of the subordinate ivil Courts,
and also to frame forms for every proceeding in the said Courts for which it
shall think necessary that a form be provided, and also for keeping all books,
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entries, and accounts to be kept by the ofﬁcers, and from time to time to alter framing forms! 816- ,
any such rule or form; and the rules so made, and the forms so framed, shall E’I ilh‘ésubm‘lmate

be used and observed in the said Courts; provided that such rules and forms

m

oum‘

be not inconsistent with the provisions of any law in force, and shall, before
they are issued, have received the sanction of the Governor in Council.
XIV.
' The High Court shall have original civil jurisdiction locally co-extensive with Local limits of
that of the present Small Cause Court; provided that it shall be in the power originaljuris

of the Governor in Council, from time to time, to extend the local limits of d‘cmn'

such jurisdiction as he shall think ﬁt.
XV.
The High Court shall have the like civil and maritime jurisdiction as that Admiralty, @0919
now ossessed by the Supreme Court as a Court of Admiralty, and the like Slut'cal’ imd. ""

civil Jurisdiction as that now possessed by the Supreme Court as a Court of sizafsnzy‘lum'
Ecclesiastical Jurisdiction, and as a Court for the Relief of Insolvent Debtors.

-

XVI. '
The High
Court
shall
have
the
like jurisdiction as that_ now possessed by the Jurisdiction
in
i
.
I
l
t e E' St I '
suits against the
Supreme Court in suits against h

a

ndia Company

XVII.

Eastlndia Com

-

Pally

The High Court, in the exercise of its original jurisdiction, shall be empowered Qriginﬂljuris- _.

to receive, try, and determine suits of every description, provided the landed or mm“ as t° sults'
other real property to which the suit may relate shall be situated, or, provided
in all other cases the cause of action shall have arisen, or the defendant at the

time when the suit may be commenced shall dwell, or carry on business,
or work for gain, within the local limits of the ordinary original jurisdiction
of the said Court, except that it shall not have any jurisdiction in cases in
" which the debt, or damage, or value of the property sued for, does not exceed
one hundred rupees, and which fall within the jurisdiction of the Small Cause
Court.
XVIII.
The Small Cause Court at Madras [Bombay], besides the matters already Jurisdiction of
excepted. from its jurisdiction, shall not have cognizance of any action of smallcause
ejectment, or in which the title to any corporeal or incorporeal hereditament, or ourt'
to any toll, fair, market, or franchise, or anything in the nature thereof

respectively, shall be in question, or in which the validity of any devise, bequest,
or limitation under any will or settlement may be disputed, or for any malicious
prosecution, or for any libel or slander, or for criminal conversation, or for
seduction, or breach of promise of marriage.

XIX.
No suit in the High Court shall be open to objection on the ground that a Dedamtor)’ wit

merely declaratory decree or order is sought thereby, and it shall be lawful for
the Court to make binding declarations of right without granting consequential
relief.
XX.
The High Court shall not take cognizance, except in the way of appeal, or High Com not to
of review of judgment, of any cause which shall have been already heard and entertain original
determined by a Court of competent jurisdiction between the same parties, or sugsdalready *1:an
parties under whom the parties to the cause claim.
*1" Gimme -

XXI.
No person whatever shall, by reason of place of birth, or by reason of N° Pam“ 9“
.
. .
.
.
.
.
.
t d f
descent, be in
any ClVll
proceeding
whatever , excepted from the jurisdiction
of $551,,

the High court.

'

' .

of place of birth,

XXII

or of descent.
. .

.

.

,

_

.

More than one

More than one Court of appellate or original jurisdiction constituted by Court may be
Judges of the High Court may be sitting at the same time.
ii"ng at the same
ImE
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XXIII.
Courts of appellate
The Chief Justice shall from time to time determine what and how many
and original juris judges of the Court, whether with or without the Chief Justice, Shall constitute
diction, how to be

constituted.

Courts of appeal; and what and how many judges, whether with or without

the Chief Justice, shall constitute Courts of original jurisdiction.
Appeal from the
High Court of
original juris
diction to the
High Court in its
appellate juris
diction.
Judges may be
sent on special
commission.

XXIV.
An appeal shall lie in all cases from the Courts of original jurisdiction con-.
stituted by one or more judges of the High Court to one of the Appellate
Courts constituted by judges of the High Court.
XXV.
The judges of the High Court may be sent into the mofussil on special com
mission by the Governor in Council.

Criminal Jurisdiction.
X XVI.
High Court to
exercise powers
of Foujdary
Adawlut [Sudder
Foujdary Adaw
Int].

The High Court shall have all the jurisdiction now exercised by the Foujdary
Adawlut Of Madras [Sudder Foujdary Adawlut of Bombay], as a Court of
Appeal, and also as a Court for the hearing of cases referred by the Session
Judges, and for the revision of cases tried by the criminal Courts.
XXVII.

To hear appeals
from decisions of
magistrates of

Madras [Bombay].
High Court to
superintend sub
ordinate Criminal
Courts.

Powers of' the
High Court in
making rules of
practice and fram
ing forms for the
subordinate Crimi
nal Courts.

The High Court shall be empowered to hear appeals from decisions of the
Magistrates of Madras [Bombay] in criminal trials.
XXVIII.
The High Court shall have superintendence over all the Courts of criminal
judicature subject to its ap ellate jurisdiction, and over all criminal Courts sub
ordinate to such Courts, With power to call for returns, and to direct the transfer
of any criminal case or zappeal from any Court to any other Court of equal or
superior jurisdiction, an also to direct the investigation or trial of any criminal
case by any ofﬁcer or Court otherwise competent to investigate or try it,
though such case belongs in ordinary course to the jurisdiction of some other
ofﬁcer or Court.
XXIX.
The High Court shall have power to make and issue all the general rules
for regulating the practice and proceedings of the Criminal Courts subject to its
superintendence, and also to frame forms for every proceeding in the said Courts
for which it shall think necessary that a form be provided, and also for keep
ing all books, entries, and accounts to be kept by the ofﬁcers, and from time to
time to alter any such rule or form ; and the rules so made, and the forms so
framed, Shall be used and Observed in the said Courts;

rovided, that such

rules and forms be not inconsistent with the provisions ofP any law in force;
and shall, before they are issued, have received the sanction of the Governor in
Council.

XXX.
Local limits of
original juris
diction.

_

The High Court shall have original criminal jurisdiction within the local
limits of its original civil jurisdiction.
‘

XXXL
Admiralty juris
diction.

Jurisdiction as to

persons in Madras
[Bombay].

The High Court shall have the like criminal jurisdiction as that now possessed
by the Supreme Court as a Court of Admiralty.
XXXII.
The High Court, in the exercise of its local original jurisdiction, shall be
empowered to try all persons brought before it on charges preferred by the
Advocate General, or by the Magistrates of Madras [Bombay], or by any private
person who shall have ﬁrst Obtained the leave of the Court for that purpose.
'
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XXXIII.
The High Court shall have original criminaljurisdiction over' all persons residing As to persons
within the limits of its general jurisdiction, and shall have authority to try, at within its general
its discretion, any persons brought before it on charges preferred by the Advo jurisdiction.
cate General, or by any Magistrate or other ofﬁcer specially empowered by the
Government to act in this behalf, or by any private person who shall have ﬁrst
obtained the leave of the Court for that purpose.
XXXIV.
N0 person whatever shall, by reason of place of birth, or by reason of descent, No person ex
from juris
be in any criminal proceeding whatever excepted from the jurisdiction of the cepted
diction by reason
High Court.
of place of birth
or of descent.
XXXV.
than one
More than one Court of appellate or original jurisdiction, or for the hearing More
Court may be
of cases referred by the Session Judges, or for the revision of cases called for sitting at the same
by the High Court, may be sitting at the same time.
time.
XXXVI.
Every Court for the hearing of cases referred by the Session Judges shall
consist of three judges.
XXXVII.
The Chief Justice shall, from time to time, determine .what and how many
judges, whether with or without the Chief Justice, shall from time to time
constitute Courts of appeal; and what judges, whether with or without the
Chief Justice, shall constitute Courts for the hearing of cases referred by
the Session Judges ; and what and how many judges, whether with or without
the Chief Justice, shall constitute Courts for the revision of cases called for by the
High Court; and what and how many judges, whether with or without
the Chief Justice, shall constitute Courts of original criminal jurisdiction.

Courts for hearing
referred cases.

Courts of appellate
and originaljuris
diction, &c., how

to be constituted.

XXXVIII.

There shall be no appeal to the High Court from any sentence or order passed
in any criminal trial before the Courts of original criminal jurisdiction constituted
by one or more judges of the High Court. It shall, however, be at the discre
tion of the Court to reserve any point of law for the opinion of the High Court.
XXXIX.
Provided, that on its being certiﬁed by the Advocate General, that in his
judgment there is error in the decision of a point or points of law decided by
the Court of original criminal jurisdiction, or that a point or points of law which
have been decided by the said Court should be further considered, the High

No Appeal.
Court may reserve
points of law.

High Court to
review on certi
ﬁcate of' the
Advocate General.

Court shall review the case, or such part of it as may be necessary, for the

purpose of determining the question or questions raised by the certiﬁcate of the
Advocate General.
XL.
The judges of the High Court may be sent into the Mofussil on Special
Commission by the Governor in Council.

Judges may be
sent on special
commission.

Power of the Government to callfor Records, &c.
XLI.
It shall be competent to the Government to call for records, returns, and Government may
statements, from the High Court, or from any other civil or criminal Court, in call for records,

such form and manner as it may deem proper.

B4

&c.

16

FOURTH REPORT OF COMMISSIONERS APPOINTED TO CONSIDER THE

Civil Courts subordinate to the High Court.

Grades of district

judges.

I.
The following shall be grades of Judges in each zillah or district :—
Zillah Judges.
Principal Sudder Ameens. '
Moonsiffs.
The Principal Sudder Ameen was so called to distinguish him from the Sudder Ameen.
With the abolition of the oﬁice of Sudder Ameen, the occasion for the distinctive title of the

ofﬁcer of the higher grade will cease. The position of the Principal Sudder Ameen, however,
is one of high rank in the estimation of the native community, and some importance is attached
to the title by which he is designated. We have therefore retained it. By the term
“ Moonsiﬁ'," in relation to the Madras Presidency, we mean the class of judges corresponding
. with the present District Moonsitfs.

Their Courts, how
to be denominated.

Their appointment,
suspension, and
removal.

Declaration on
entering upon
ofﬁce.

II.
The Courts of the Zillah Judges, Principal Sudder Ameens, and Moonsiﬁ's
shall'be denominated after the zillah, or city, or division in which they are
respectively established.
III.
The appointment, suspension, and removal of the Zillah Judges, Principal
Sudder Ameens, and Moonsitfs shall be regulated by such rules and orders
as the Governor in Council shall, from time to time, pass.
IV.
Each Civil Court is to be presided over by one or more Judges; and every
Judge, previous to entering upon the execution of the duties of his oﬂice,
shall make and subscribe the following declaration before any authority or person
commissioned by competent authority to receive it:
“ I, A.B., appointed
of the Court of
“ do solemnly declare that I will faithfully perform the duties of my
“ oﬂiee to the best of my ability, knowledge, and judgment.”
V

Seal.

Ministerial ofﬁcers.

Each Civil Court is to use a seal, such as shall be prescribed by the
Government.
VI.
It shall rest with the Governor in Council, upon the report of the
High Court, made after such communication with the Zillah authorities as may
be deemed requisite, to ﬁx such establishment of ministerial ofﬁcers as may be
necessary for the due execution of all the duties committed to the several
Civil Courts, and to prescribe the number of ofﬁces, the number of oﬁicers,
their respective salaries, the tenure by which they are to hold oﬁice, and such

other particulars as the said Governor in Council may deem proper.

Upon

the‘receipt of the instructions of the Governor in Council, the Judges of the

Civil Courts shall make the appointments to the several ofﬁces of their respective
establishments.
Civil Courts have
cognizance of all
suits unless spe
cially barred,

VII.
The Civil Courts shall be empowered to take cognizance of all suits and
complaints of a civil nature, with the exception of suits their cognizance of
which is barred by any Act of Parliament, or by any regulation of the Madras

[Bombay] Code, or by any act of the Council of India.
unless already
heard and de
termined.

VIII.
The Civil C0urts shall not take cognizance, except in the way of appeal, or
of review of judgment, of any cause which shall have been already heard and
determined by a Court of competent jurisdiction between the same parties, or
parties under whom the parties to the cause claim.
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IX.
The Civil Courts are empowered to take cognizance of suits against collectors Government
of the revenue and their assistants and native oﬂicers, salt agents and their ‘35:)?"2 ﬁt???“

assistants and native ofﬁcers concerned in the manufacture of salt, opium 310:3; f2, ,ﬁicigl‘
agents and their assistants and native ofﬁcers concerned in the manufacture acts.

of opium, collectors of the customs and their assistants and native olﬁcers
employed in the collection of the customs, the mint and assay masters and their
assistants and native ofﬁcers, for acts done in their ofﬁcial capacity.

X.
._
No Person ex
No person whatever shall, by reason of place of bnth,
or by reason of cepted
fromjuris_
.

descent, be in any civil proceedmg whatever excepted from the jurisdiction of diction by reason
any of the Civil Courts.

of place of birth or
of descent.

XI.
The Moonsiﬁ's shall be empowered to receive, try, and determine suits of Moonsiﬂ‘e, their
every description cognizable by the Civil Courts under the following pecuniary jurisdiction
limitations; provided the landed or other real property to which the suit may
relate shall be situated, or provided in all other cases the cause of action shall
have arisen, or the defendant, at the time when the suit may be commenced,
shall dwell, or carry on business, or work for gain, within the limits to which

their respective jurisdictions may extend:
For money or other personal property not exceeding in amount or value the Pequniary
sum of two thousand ﬁve hundred rupees, provided the claim include the whole l‘m‘mwn
amount of the demand arising from the cause of action; but any plaintiff having
cause of action for debt or damages above the sum of two thousand ﬁve hundred
rupees may abandon the excess, and thereupon he shall, on proving his case,

have a decree for an amount not exceeding such sum, and such decree shall
be in full discharge of all demands in respect of such cause of action:
For the property or possession of land or other real Property, the computed
value of which shall not exceed two thousand ﬁve hundred rupees.
XII.
If a defendant claim to set off a demand against the claim of a plaintiff to an Jurisdiction in
amount in excess of the ordinary jurisdiction of the Moonsiﬁ', the Moonsiff shall, cases of Set-off
nevertheless, have authority to try the case, and shall give judgment for the
recovery of any sum which upon inquiry shall appear to be due to either party.
XIII.
The Principal Sudder Ameen shall be empowered to receive, try, and determine Principal sadder
suits of every description cognizable by the Civil Courts in which the amount ﬁgsiﬁ’igge"
claimed or the computed value of the property may exceed the sum of twoJ
'
thousand ﬁve hundred rupees, provided the landed or other real property to
which the suit may relate shall be situated, or provided in all other cases the
cause of action shall have arisen, or the defendant, at the time when the suit
may be commenced, shall dwell, or carry on business, or work for gain, within

the limits of the district over which his jurisdiction may extend.
XIV.
The Principal Sudder Ameen shall further exercise the same powers as the To exercise the _
Moonsiﬁ' within the limits of the territorial division now included in the local Powers of Moomﬁ'

jurisdiction of the Moonsiﬁ' ﬁxed at the sudder or head station of the district.
The terms of this rule may require to be modiﬁed to meet the circumstances of different trier.
districts. We think it expedient to leave these details to be arranged by the Legislature of

India.

XV.
The Zillah Judge shall have concurrent original jurisdiction with that Zillah Judge,
of the Principal Sudder Ameen in regard to all suits above the value of two gf'gfnal-lur‘s'
thousand ﬁve hundred rupees; provided, however, it shall be competent to a "mm"
Zillah Judge, on cause shown, to receive, try, and determine a suit within the
pecuniary limitation assigned to the Moonsiff, or to direct the transfer of any
suit from any Court to any other Court of equal or superior jurisdiction in his
district.
4.
C

dish
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XVI.
Moonsiff’sjurisdic
tion excluded when

there is no speciﬁ
cation of value.

The Zillah' Judge and the Principal Sudder Ameen shall have concurrent
jurisdiction, and the Moonsifl' shall not have jurisdiction, in cases in which there
is no speciﬁcation of the estimated value of any property or of any sum of
money by way of damages.
XVII.

Suits for real pro
perty situate
within different
jurisdictions of the
same Zillah.

A suit for land or other real property situate within the limits of a single
Zillah, but within the jurisdiction of different Moonsiffs’ Courts, may, with the

previous sanction of the Judge of such Zillah, be brought in any Court within
the limits of which any portion of such property is situate, provided the entire
claim in respect of the value of the property in suit be cognizable by such

Court.

°
XVIII.

Suits for real pro.
perty situate in

different Zillahs.

In like manner, if the property be situate within the limits of different
Zillah Courts, the suit may be brought in any Court, otherwise competent
to try it, within the jurisdiction of which any portion of the land or other real
property in suit is situate, but in such case the Court in which the suit is

brought shall apply to the High Court for authority to proceed with the same;
and if the suit is brought in the Court of the Principal Sudder Ameen or
Moonsiff, the application shall be submitted, through the Zillah Judge, to whom

such Principal Sudder Ameen or Moonsiff is subordinate.

Suits for real pro
perty situate partly
within the jurisdic
tion of the High
Court, and partly
in anotherjuris
diction.

Declaratory suit.

By whom judicial
decisions may be
revised.

XIX.
If the property be situate partly within the limits of the ordinary original
jurisdiction of the High Court, and partly within those of any other Court or
Courts, the suit may be brought either in the High Court or in any other Court,
otherwise competent to try it, within the jurisdiction of which any portion of the
land or other real property is situate. If the suit is brought in any other
Court than the High Court, application for authority to proceed with the same
shall be made to the High Court, as directed in the last preceding article.
XX.
No suit in any of the Civil Courts shall be open to objection on the ground
that a merely declaratory decree or order is sought thereby, and it shall be
lawful for the Court to make binding declarations of right without granting
consequential relief.
XXI.
The judicial decisions of the Courts of Justice shall be subject to revision
only by the constituted Courts of appellate jurisdiction, or by themselves under
the rules of the code of procedure applicable to reviews of judgment.

LAW TO BE ADMINISTERED.
In all cases in which a suit is brought in the ﬁrst instance in the High Court,
or in which it is removed from the Court of Small Causes at Madras [Bombay]
to the High Court, or a question of law or equity is reserved by the Judges
of the Court of Small Causes at Madras [Bombay] for the opinion of the Judges
of the High Court, the Court shall (until otherwise provided) he guided in its
decisions by the laws administered by Her Majesty’s Supreme Court of Judi
cature at Fort Saint George in Madras [at Bombay], at the time of the passing
of this Act, except in so far as may be inconsistent with anything herein
contained. And in all cases in which a suit is brought in the ﬁrst instance in
any Court other than the High Court, or the Court of Small Causes at Madras
[Bombay], the Courts shall (until otherwise provided) he guided in their
decisions by the laws and regulations in force at the time of the passing of this
Act at the place where such Court is situate, except in so far as may be incon—
sistent with anything herein contained.
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C H A PTER I.
PRELIMINARY RULES.

I.
No stamp duty, fee, or deposit shall be required on the institution of any No institution

civil suit, or on the entry of any appeal from the decision or order of any sta'fIIPJeaor de
Civil Court; nor shall duties or fees of any kind be payable in respect of any pos‘t'
other proceedings had in any Civil Court, except such fees or charges as may be
set forth in tables to be prepared as herein-after provided.
II.
A table of fees to be allowed to ofﬁcers of Court for all and every part of Tables of fees and
the business to be done by them, and of the charges which may be made by charges to be Pre
them for copies of papers, and for the expense of serving processes of Court, Pam"
shall be prepared for all the Civil Courts comprised in any zillah by the Judge
of the zillah, under the direction of the High Court, and for the High Court
by the Judges thereof. And a copy of the table of fees and charges so
prepared, which may be applicable to any Civil Court, shall, after the same
shall have received the sanction of the Governor in Council, be hung u
in some conspicuous part of the Court. And it shall not be lawful for any
oﬂicer of the Court to demand any greater or other fee or reward for the
business done by him, than such fees or charges as may be set forth in such
table.
III.
All applications to any Civil Court, and all appearances of parties in Parties may ap.
any Civil Court, except when otherwise specially provided, may be made by pear in person or
by attorney.
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the party in person, or through an attorney or vakeel duly authorized to
act on his behalf. The authority shall in all cases be in writing, and shall be
filed with the proper ofﬁcer of the Court. When so ﬁled, it shall be considered
to be in full force until revoked, and the revocation shall be intimated in writing

to the ofﬁcer; and all notices given to, or processes served on, the attorney
or vakeel of either party, or left at the ofﬁce or ordinary residence of such
attorney or vakeel, relative to the suit, and whether the same be for the personal

attendance of the party or not, shall be presumed to be duly communicated
and made known to the party whom the attorney or vakeel represents, and
shall be as effectual for all purposes in relation to the suit as if the same had
been given to or served on the party in person, unless the Court shall otherwise
direct.
IV.
Party appearing
in person to enter
his name and ad
dress in a. book.

In all cases in which a party shall appear in person, and the cause shall
not be decided on the day of his appearance, he shall enter his name and
place of abode in a book to be kept for that purpose by the proper ofﬁcer of the
Court, if his place of abode shall be within a radius of eight miles from the
Court-house; otherwise, he shall enter in the said book the name and place of

abode of some person residing within such distance of the Court-house, on whom
he may wish that all notices or process in the cause should be served on his be
half. And all notices or process relative to the suit which may thereafter be left
at the place so entered in the register shall be deemed good service on the
party, and shall be as effectual for all purposes relative to the suit as if the
same had been served on the party himself in person, unless the Court shall
otherwise direct. If no such entry as aforesaid shall be made in the said
register, the ﬁxing up of such notices or process in some conspicuous place in
the ofﬁce of the clerk or other proper ofﬁcer of the Court, and also in some
cons icuous place in the Court-house, shall in like manner be deemed to be

goo service, and shall be as effectual for all purposes relative to the suit as
if such entry had been made, and the notice or process had been left at the
place so entered in the register.
V.
Native oﬁ‘iecrs or
soldiers who can
not obtain leave of

absence may
authorize any
person to appear

for them;

When a native ofﬁcer or soldier in the service of the Government is a
party to a suit, and cannot obtain a furlough or leave of absence for the
purpose of prosecuting or defending it in person, he may authorize any member
of his family or any other person to conduct and manage the suit or the defence,
as the case may be, in his stead. The authority shall in all cases be in writing,
and shall be signed by the native ofﬁcer or soldier in the presence of his
commanding officer, who shall countersign the same, and it shall be ﬁled with
the proper ofﬁcer of the Court. When so ﬁled, the counter signature of the
commanding ofﬁcer shall be sufﬁcient proof that the authority was duly
executed, and that the native ofﬁcer or soldier by whom it was granted could
not obtain a furlough or leave of absence for the purpose of prosecuting or
defending the suit in person.
VI.

Who may appear
personally, 01'
appoint an attor
ney or vakeel.

Any person who may be authorized, as in the last preceding Article
mentioned, by a native ofﬁcer or soldier to prosecute or defend a suit in his
stead, shall be competent to prosecute or defend it in person in the same manner
as the native ofﬁcer or soldier could do if present; or he may appoint an attorney
or vakeel of the Court to prosecute or defend the suit on behalf of such native
ofﬁcer or soldier. And all notices or process relative to the suit which may
be served upon any person who shall be so authorized as aforesaid by a native
ofﬁcer or soldier, or upon any attorney or vakeel who shall be appointed as
aforesaid by such person to act for or on behalf of such native ofﬁcer'or soldier,
shall be as effectual for all purposes relative to the suit as if the same had

been served on the party in person or on an attorney or vakeel directly appointed
by him.
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CHAPTER II.
OF A SUIT TILL FINAL DECREE.
Of the Institution of Suits.
VII.
All suits shall be commenced by a summons to the defendant.

Suits to commence
with summons.

VIII.
The application for a summons shall be made to the Clerk or other
proper ofﬁcer of the Court by the party in person, or through one of the
attorneys or vakeels of the Court, duly authorized to act on his behalf, by
an instrument in writing, which shall be delivered to the ofﬁcer at the time of
making the application.
IX.
The application shall be accompanied by the following particulars, distinctly
written in the language in ordinary use in proceedings before the Court, viz.
l. The name, description, and place of abode of the plaintiff.
2. The name, description, and place of abode of the defendant, so far as
they can be ascertained.
3. The relief sought for, the subject of the claim, the cause of action, and

when it accrued. The following are instances:
If the suit be for money due on a bond or other written instrument z-Pay
ment of Company’s rupees
due on (a bond, tumussook,
hoondee, or bill of exchange, as the case may be) for the sum of Company’s
rupees
, hearing date the
day of
,
and payable on the
day of
.
If the suit be for the price of goods sold z—Payment of Company’s rupees
on account of

maunds of (rice, indigo, sugar,

or as the case may be), sold on the
day of
, and
the price of which became payable on the
day of
.
If the suit be for damages or slanderous words 2~Payment of Company’s
rupees
, on account of injury done to the Plaintiff, by calling him
on the

day of

, a (thug, or thief, or as the case

may be), or by causing to be published on the
day of
,
in a newspaper entitled the
, (or otherwise as the case
may be) the following slanderous words concerning him (stating them at
length, as the case may be).
.
W
en
the
claim
is
for
any
property
other
than
money,
its
estimated value
4.
Company’s rupees. The following are instances:
If the suit be for a Zemindary, or share in a Zemindary ;-——Possession of a

Zemindary, or of
called

share in a Zemindary,
situate in the zillah of

, the Government

Revenue of which is Company’s rupees
, and estimated value
Company’s rupees
, of which the Plaintiff was dispossessed (or
forcibly or fraudulently dispossessed, if the case be so,) on the
day of
; or to which the Plaintiff became entitled by inheritance
from
, on or about the
day of
.
5. \Vhen the claim is for a declaration of right, or the fulﬁlment of a duty
in which the plaintiff is interested, or that the defendant be restrained from the

committal of any breach of a contract or other injury to the plaintiff, or for
anything not susceptible of pecuniary valuation, it shall not be necessary to
specify the estimated value of any property or any sum of money by way of
damages.
6. In all suits by or against the Government, or one of its ofﬁcers in his

ofﬁcial capacity, or the East India Company, or any other Corporation, or any
Company authorized to sue and be sued in the name of an ofﬁcer or Trustees,
the words “ The Government,” or “ The Collector of

,” or

otherwise as the case may be, or “ The East India Company,” or name of the
Corporation or name or names of the officer or Trustees of the Company,
shall be inserted in Nos. 1 and 2, irgtead of the name and description of the
3

Summons how to
be applied for.

Particulars to be
given with the ap
plicatiou.
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Plaintiff or Defendant.

But in all other cases it shall be necessary to specify

the names of all the parties.
This Code of Procedure contains no rules on the subject of the valuation of property in
civil suits. We think it our most expedient course to leave it to the Government of In die to
decide whether any, and What, alterations should be made in the law on this subject, in
the event of our recommendation in regard to the abolition of' the institution fee being
adopted.

X
Application t°b°

If the amount or estimated value of the claim, as stated by the plaintiff,

rejected if the

claimis beyond
be beyond the jurisdiction of the Court the ofﬁcer shall refuse to receive the
the jurisdiction of application.
the Court.

XI.

Reference to be
If the suit be for land or other real property, situate partly within the
made
to the
. .
in
a suit
forJudge
pro_ jurisdiction of the Court, and partly within the jurisdiction
of some other Court
Pam, in diﬁ‘erent or Courts, the ofﬁcer shall submit the application for the order of the judge.
jurisdictions.

XII

When the claim is
.
, _
within
the Comps
If the amount or estimated
value of the claim,
as stated by the plaintiff,
jurisdiction, the be within the jurisdiction of the Court, the above particulars shall be entered
ofﬁcer shall enter by the ofﬁcer in a book to be kept for the purpose, and called the Register of
the Paf'ﬁculars in Civil Suits, and the entries shall be numbered in every year according to the

8' RegISter'

order in which the application shall be made.

XII.
The Register shall be kept in the form contained in the Schedule ( A.)
hereunto annexed ; and a certiﬁed copy of the Register, under the seal of the
Court, shall be received in evidence in all courts of justice in India.
XIV.
Document of debt
When the plaintiff’s demand is founded on any instrument in writing, as

Form of' the
Register.

Sh°“ld be 51m"

constituting or acknowledging the demand, such as a bond, tumussook, bill

to the Ofﬁce“

of exchange, hoondee, ikrar, or acknowledgment, the same shall be produced

and shown to the ofﬁcer at the time of applying for the summons, and a copy
of the instrument shall be delivered to him at the same time, for the purpose
of being served with the summons on the defendant; and if such instrument

shall not be produced it shall not be received in evidence on behalf of the
plaintiff at the hearing or trial of the cause, without the sanction of the
Court. When there is more than one defendant, a copy of the instrument for
each defendant shall be delivered to the ofﬁcer; unless all the defendants are

members of one joint and undivided Hindoo family, in which case one copy of
the instrument will be sufﬁcient.
XV.
21:30?

issues, 0,. ﬁnal
disposal.

The person applying to the ofﬁcer for a summons shall state at the time

of his application, whether he requires a summons for the ﬁrst hearing and
settlement of issues or for the ﬁnal disposal of the cause.
0f Summoning the Defendant.

Form of Summons.

XVL

The summons shall be in the following form, or to the following effect:
No. of Suit
.
In the Court of the
of
holden at
Plaintiff.
Defendant.

[Name, description, and address of Defendant]
You are hereby summoned to appear at this Court on the
day of
at
in the forenoon, to answer
[name, description, and address, of Plaintiff,] to a claim for [here state the
particulars, as in the Register referred to in Article XIII.]
Dated the
day of
( Signature.)
Costs of summons and serVice

This summons must be served on or before the
N.B.——See notice at back.

day of
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XVII.
Special directions shall be indorsed on the summons, which, if the application
be for a summons for the ﬁrst hearing, and settlement of issues, shall be as
follows :—
1. If you admit the Plaintiff’s claim, you must deliver your admission in
writing, under your signature, to the Ofﬁcer of the Court, together with
the costs marked on the summons, ﬁve clear days before the day for appearing
to this summons; but you may enter your admission at any time on or before
the day of appearing, subject to the payment of further costs.

Directions to be
indorsed on sum
mons to settle
issues.

2. If you admit any part of the Plaintiff’s demand, and pay to the ofﬁcer
of the Court the amount so admitted, together with the costs, ﬁve clear days
before the day of appearance, you will avoid any further costs, unless the
Plaintiff at the hearing shall prove a demand against you exceeding the sum
so paid into Court.
3. If you deny the Plaintiff ’s claim, or any part of it, you must appear on
the day ﬁxed in the summons, and be prepared to answer all questions that
may be put to you by the Judge, relating to the Plaintiff’s demand, and
your liability thereto, and to state any objections which you may have to make
to the same.
4. You must bring all documents or instruments in writing of any descrip
tion, which you may wish to produce in explanation, or as evidence of your
defence to the suit, or of any counter-claim against the Plaintiff which you
may desire to make a set-off to his demand against you; and, in particular,
you must bring with you all or any instruments in writing or things which
may be speciﬁed in any notice to produce that accompanies this summons, or
that may be served on you within a reasonable time before your appearance
thereto.
5. If you do. not appear in person, you must employ one of the Attorneys
or Vakeels of the Court to appear in your stead, and must furnish him with
the documents, instruments, or things above referred to, and with any informa

tion that you possess in regard to the Plaintiff’s demand, and your own defence
thereto; so as to enable him to answer for you in all respects as you could
do yourself if interrogated in person. And if you fail in any of these
matters, and your Attorney or Vakeel is unable to answer any questions that
may be put to him on your behalf by the Judge, and the Judge shall be of
opinion that the documents, instruments, or things referred to, are such as you
ought to have produced, or that the questions put to your Attorney or Vakeel
are such as you ought to be able, or are likely to be able, to answer, if inter
rogated in person, the hearing of the case will be postponed, a notice will be

given to your Attorney or Vakeel requiring your personal appearance, and
the production of the documents, instruments, or things referred to, and you

will have to pay all the costs; and if you should fail to appear in obedience
to such notice, judgment will be given against you by default.
6. If you do not appear on the day ﬁxed in the summons, either in person
or by an Attorney or akeel of the Court, judgment will be given against you
by default.
XVIII.
If the application be for a summons ﬁnally to dispose of the case, this further
direction shall be endorsed thereon :-—
7. You are required to take special notice, that the day ﬁxed in the summons
for your appearing, is appointed for the ﬁnal disposal of the case, and that you
must be prepared to produce all your witnesses. If you fail to do so, and
the Judge shall think proper to postpone the cause to another day, in con
sequence of' your default, you will have to pay all the costs that may be
incurred b the postponement. If your witnesses will not come at your request,
you shoul apply to the Ofﬁcer of the Court, either in person or by Attorney
or Vakeel, not later than the
day of
, for subpoenas
to compel their attendance.
C 4

Further direction ‘
on summons for
ﬁnal disposal of
the case.
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XIX.
If the summons be to settle the issues, the day for the appearance of the
ance On a summons
Defendant shall not be less than ten days, exclusive of the day of service
to settle issues.
and day of appearance, above the time that may be necessary for the service of
the writ, such time to be computed at the rate of one day for every eight miles
in a straight line that the residence of the Defendant may be distant from the
Court.
XX.
Time for appear
If the summons be for a ﬁnal disposal of the case, the day to be ﬁxed for
ance on a summons the appearance of the Defendant shall not be less than ﬁfteen days (exclusive
for ﬁnal disposal of
as aforesaid) above the time that may be necessary for the service of the writ,
the case.
such time to be computed in the manner above mentioned.
Time for appear

Service qf Summons on the Defendant.

Summons shall be
served by the
officer.

Latest day of' ser.
vice to be written
at foot of the
summons.

How service shall
be made.

XXI.
The writ of summons shall be delivered to the Bailiff or other proper ofﬁcer
of the Court, to be served by himself or one of his subordinates, and such

ofﬁcer shall be responsible for its due service.
XXII.
A day on or before which the summons must be served, shall be written
at the foot of the summons before delivery to the officer, and the day so
to be written shall be always such as to allow the Defendant the full
beneﬁt of the clear" days to which he may be entitled under Articles XIX.
and XX.
XXIII.
Service of the summons shall be made by exhibiting the original under the
seal of the Court, and delivering or tendering a copy thereof and of the
endorsements thereon, together with any notice to produce, and copies of any
documents or instruments in writing that may have been delivered to the
Clerk, or proper ofﬁcer of the Court, at the time of applying for the summons,
for the purpose of being served therewith.
XXIV.

When there are
several defendants.

Service to be on
defendant in per
son, or on his ac

When there are several Defendants, service of the summons shall be made

on each Defendant, unless all the Defendants are members of one joint and
undivided Hindoo family; in which case service on any one of the Defendants
shall be sufficient, if made at the family dwelling-house of the joint and un
divided family.
XXV.
Whenever it may be practicable, the service shall in all cases be on the
Defendant in person, unless he have an accredited agent, empowered to accept
the service; in which case service on such agent shall be sufﬁcient.

credited agent.

Who may be an
agent for this pur

pose.

Aceredited agents
of Government and
the East India
Company.

XXVI.
Any Attorney or Vakeel of the Court, or any other person residing within
its local jurisdiction, may be appointed an accredited agent to receive the
services of summonses and all other judicial process. The appointment shall
always be in writing, and shall be ﬁled with the Clerk or other proper officer of
the Court to which the agent is accredited, and shall be considered to be in full
force until it shall be revoked, and such revocation be recorded with the proper
officer of the Court.
XXVII.
The Attorney to the East India Company shall be accounted the accredited
Agent of the Government and of the East India Company for the purpose
of receiving services of summonses, and all other judicial process against
the Government or the East India Company that may be issued out of the
High Court, and the Government Pleader in all other Courts shall in like
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manner be accounted the accredited Agent of the Government for the purpose
of receiving services of summonses and all other judicial process against the
Government, issuing out of the Court in which he ‘may be the Pleader of
Government.
XXVIII.
When the Defendant cannot be found, and has no accredited agent empowered If defendant can
to accept the servicc, it may be made on any adult member of his family resid- "0t be f°“"d’ Se"
_

_

_

vice may be made

mg With hlm.
XXIx_

on a member of his
family.

In all cases where the summons is served on the Defendant personally, or any
agent or other person on his behalf, the serving ofﬁcer shall require the signature of the person on whom the service may be made, to an acknowledgment
of service to be indorsed on the original summons.

The person served
is E0 be requiled
mmdmse the
summons'

XXX.
When the Defendant cannot be found, and there is no agent or other person Ifthe summons
empowered to accept the service, nor any member of his family on whom the Falmol be serred, it

same can be served, the serving ofﬁcer shall ﬁx the copy of the summons

Team'led

with its indorsement, and accompanying notice and copies of documents, if any n,em'0fg:,n(:r’8'
be annexed thereto, on the outer door of the Defendant’s dwelling-house ; and service.
if he shall have no dwelling-house in the place, the serving ofﬁcer shall return
the summons to the Court from whence it issued with an indorsement thereon
that he has been unable to serve it.

XXXI.
The serving officer shall in all cases in which the summons has been served, 1f served, time and
endorse on the original summons the time and the manner when and how it was “mm?” or service
served

XXXII.
In all cases in which a summons shall be returned to the Court without
naving been served on the Defendant, the Plaintiff shall he at liberty to apply
to the Court for an order to substitute some other mode of serving the summons
for service in the manner above specified ; and if it shall appear to the Court
that there is reasonable ground for believing that the Defendant is keeping
out of the way of its ofﬁcer, for the purpose of avoiding the service of the
summons, it shall pass an order directing that the summons may be served by
ﬁxing up copies thereof, with its endorsement and accompanying notice and
copies of documents, if any be annexed thereto, upon some conspicuous “place
in the Court House, and also upon the door of the house in which the Defendant

to be mdorsed.

If the summons be
If"??? ‘nge‘ved’
apiﬂy
'31:)?!“
to substitute
service

shall have last resided if it be known where he last resided; or that the sum

mons shall be served in such other manner as the Court shall think proper.
And the service which shall be substituted by order of the Court, shall be as

effectual to all intents and purposes as if it had been effected in the manner
above specified.
XXXIII.
Whenever service shall be substituted by order of the Court, by ,virtue of the When Service is
power contained in the last article, the time for the appearance of the Defendant :;:L’Zt].t()‘i_tid’
shall be enlarged, so as to allow him the full beneﬁt of the clear days to which mm, is t; if;

he may be entitled under Articles XIX. and XX.

enlarged.

XXXIV.
If the Defendant he resident within the jurisdiction of any other Court than How the summons

that in which the suit may be instituted, and has no accredited agent ishm I": "a"? l
empowered to accept the service, the summons shall be transmitted by the Irma];

0?,2'2'

Clerk or proper ofﬁcer of the Court to the Clerk or proper ofﬁcer of the jurisdiction,

Court within whose jurisdiction the Defendant may reside, with such enlarge
ment of the time for appearance as the case may require. As the Clerk or
proper officer of the last-mentioned Court shall, upon receipt thereof, deliver
the same to the Bailiff or other proper ofﬁcer of his own Court, to he served in
the manner above directed; and upon the return of the summons by the serving
ofﬁcer, it shall he retransmitted to the Clerk or proper ofﬁcer of the Court from
whence it originally issued.
4.
D
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How it is to be
served when he is
out of the terri
tories of the East

India Company.
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XXXV.
If the defendant be resident at some place out of the territories of
the East India Company, and have no agent empowered to accept the service,
and the suit be for landed or other real property, the summons may be served
011 any person in charge of the landed or other real property to which the suit
may relate, and the service shall be as effectual for all purposes of the suit
as if the person had been duly empowered to accept it. If there shall be no
person in charge of the landed or other real property to which the suit relates,
on whom the summons can be served, or if the suit shall not relate to landed
or other real property, but the defendant is nevertheless subject to the

How native
ofﬁcers and
soldiers are to be
served.

jurisdiction of the Court by reason of the cause of action having arisen
within the limits of its jurisdiction, a copy of the summons and of the
endorsements thereon, together with any notice to produce, and any copies
of any documents or instruments in writing that may have been delivered to
the clerk or other proper oﬂicer of the Court, at the time of applying for the
summons for the purpose of being served therewith, shall be addressed to the
defendant at the place where he may reside, and forwarded to him by post:
Provided that in all cases in which a defendant is resident at some place out of
the territories of the East India Company, the time for the appearance of the
defendant shall be regulated by the time which may be required for com
munication by post between the place at which the Court is holden and the
place where the defendant resides; and provided also, that if on the day ﬁxed
or the hearing of the cause, or on any other day subsequent thereto on which
the cause may be called. on, the defendant shall not appear in person, or by
attorney or vakeel, the plaintiff shall apply to the judge, and it shall be lawful
for the judge to direct that the plaintiff shall be at liberty to proceed with his
suit in such manner and subject to such conditions as to such judge may seem
meet; provided always, that the plaintiff shall prove his case to the satisfaction
of the judge, and the making such proof shall be a condition precedent to his
obtaining judgment.
XXXVI.
When the defendant is a native ofﬁcer or soldier in the service of the Govern
ment, 3. copy of the summons and of the indorsements thereon, together

with any notice to produce and any copies of any documents or instruments
in writing that may have been delivered to the clerk or other proper
ofﬁcer of the Court for the purpose of being served therewith, shall be
transmitted by the Judge to the commanding ofﬁcer of the corps to which the
natiye ofﬁcer or soldier shall belong, for the purpose of being served on such
native oﬂicer or soldier. The commanding otl'icer, after causing the summons
and its accompanying notices and copies of documents to be served on the
party to whom it is addressed, if practicable, shall return the summons to the
Judge, with the written acknowledgment of the party indorsed thereon. If
from any cause the summons cannot be served upon the native ofﬁcer or soldier
to whom it is addressed, it shall be returned by the commanding ofﬁcer to the
Judge from whom it may have been received, with information of the cause
which has prevented the service of it. In such case the Court shall either
make a further reference with the view of causing the summons to be duly
communicated to the native ofﬁcer or soldier, or shall adopt such other measures
for that purpose as, on a consideration of the circumstances of each case, shall
appear to be proper.
Hare privileged Persons are to be summoned.

Substitutes for the
summons in the

case of privileged
persons.

XXXVII.
Nothing contained in the preceding rules shall be construed to prevent
the Court from substituting for the summons, a letter Roobekaree, or
other appropriate proceeding under the seal of the Court, when the person

whose presence is required is of a rank or class in society which entitles him
to such mark of consideration ; and in such cases the letter or other proceeding
shall be treated in all respects as a srunmons, and shall be accompanied with
a copy of the directions which would ordinarily be indorsed on the summons,
and with any notice and copies of any other documents which would have been
delivered therewith, if a summons had been issued for the appearance of the
party.
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XXXVIII.
A list of the persons (if any) residing within the limits of the Court’s List of privileged
jurisdiction, who are entitled to the mark of consideration mentioned in Persorls ‘0 be kept

the last article, shall be kept in the ofﬁce of the Clerk or other proper ofﬁcer
of the Court, and any application for 'a summons against a person whose name
is entered in the said list, shall be referred by the ofﬁcer to the Judge for his
order before the summons shall be issued to the Defendant.

05°" °f
'

XXXIX.
When a letter or other proceeding is sent to a party on account of his Service how to be
being of a class or rank of society that entitles him to that distinction, made 0" Privileged

it may be transmitted through the post-ofﬁce, or by a special messenger Pers‘ms'
selected by the Court, or in any other manner that the Court may deem
sufﬁcient; unless the party shall have an accredited agent empowered to
accept service of judicial process; in which case delivery to such agent shall
be sufﬁcient service. When the letter is transmitted through the post-ofﬁce, or
by special messenger, proof that it was duly posted, or was delivered to the
messenger, shall be sufﬁcient proof of its due service, in the absence of
evidence to the contrary.

How Persons not before the Court may be made Parties to a Suit.

XL.
In every suit concerning the succession or right of inheritance to a zemindary, _In certain cases of
talook, land, house, or other real property, to which there may be more persons ‘nher‘ti‘nce' a Pm'
.

.

elamation for

than one who by the Hindoo or Mahomedan law (regard being had to the c‘aimams to be
religion of the claimants) would be entitled to a portion of the estate, there issued at the same
shall be issued, at the same time with the summons to the particular Defendant time as the sum

or Defendants, and in addition thereto, a proclamation setting forth the names 13°? 3° Te
of the parties, the nature of the suit, the day ﬁxed for the hearing of the cause, 8 en an '
and whether it have been ﬁxed for the ﬁrst hearing and settlement of issues, or
for ﬁnal disposal, and calling on all persons having any claim to any share or
interest in the property, to appear on the said day, either in person or by an
Attorney or Vakeel of the Court, and be prepared to state their claims to the
Court, and to support them by proper evidence.
XLI.
The proclamation shall be read aloud by the ofﬁcer employed to serve
the summons on some public place, within the limits of the zemindary, talook,
land, or other real property concerning which the suit may be brought, and
copies thereof shall be ﬁxed up in some conspicuous part of the Court-house,
and on the outer door of the family dwelling house of the person the right
of succession or inheritance to whose property is in qnestion, or of the house
in which he may have last resided. If the suit shall be brought in any Court
subordinate to the Zillah Judge, a copy of the proclamation shall also be
ﬁxed u in some conspicuous part of the Court of the Zillah Judge, as well
as in t e Court of the particular Judge in whose Court the suit may be
brought.
XLII.
If in any suit it shall appear to the Court at any hearing of the cause,
that all the persons who may be entitled to some share or interest in the
property in dispute have not been made parties to the suit, it shall be competent to the Court to adjourn the hearing of the cause to a future day to
be ﬁxed, and to direct a proclamation to be issued calling upon all persons
having any claim to any share or interest in the property to appear on the day
so to be ﬁxed, and be prepared to state their claims to the Court, and to
support them by proper evidence. If the suit shall relate to the succession or
right of inheritance to a zemindary, talook, land, house, or other real property,

the proclamation shall be published or made known in the manner prescribed in
the last preceding article. If the suit shall relate to any other matter or thing,
D2

Proclamation how
t° be Published

Proclamation may
be_issued in any
Egltgguw‘e' °f
e
'
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:1 copy of the proclamation shall be ﬁxed up in some conspicuous part of the
Court house, and it shall also be competent to the judge to direct that the pro
clamation shall be published or made known in such other manner as he may
think proper. If the suit shall be brought in any Court subordinate to the
Zillah Judge, a copy of the proclamation shall in all cases be ﬁxed up in some
conspicuous part of the Court of the Zillah Judge, as well as in the Court of
the particular judge in whose Court the suit may be brought.

If any claimant
appear he is to be
treated as a party
to the suit.

XLIII.
If any claimant shall appear on the day ﬁxed in any proclamation issued
under the provisions of Article XL. or of Article XLII., the Court shall inves

tigate his claim and pronounce a decision thereon, in the same way as if he had
been made originally a party to the suit.

Of Suits against the Government and its Oﬂieers, and the East India
Company.

If the suit be
against the
Government or its

ofﬁcers, the appli
cation for a sum
mons is to be
referred to the

Judge.
In cases where the
Civil Courts have

no direct jurisdic
tion against the
ofﬁcers of Govern

ment, the Appli
cant is to be
referred to the

Government.

XLIV.
If the suit be against the Government, or against any of its officers for
acts which the Plaintiff at the time of applying for the summons alleges to
have been done in an ofﬁcial capacity, the application for the summons shall
be referred by the ofﬁcer to the Judge for his order before any summons shall .
be issued to the Defendant.
XLV.
If it shall appear to the Judge, after examining the applicant, that the
act complained of was done ursuant to a special order originating with
the Government, or with the

oard of Revenue, and that the oﬂicer by

whom the act was done is not liable to be sued for it, the Judge shall direct
the person who may have made the application for the summons to apply in
the ﬁrst place to the Government by petition, stating wherein he considers
himself injured under the Regulations of the Madras [Bombay] code, or the Acts
of the Council of India, and praying that the Government will order the Court of
Civil Judicature in which the cause may be cognizable, to try the contested
points or matters by the Regulations or Acts. If the Government shall deem
proper to grant the prayer of such petition, and the plaintiff shall ﬁle an
order to the above effect with the clerk or proper officer of the Court; or if
a plaintiff shall in the ﬁrst instance, with his application for a summons in a case

of the aforesaid description, produce an order from the Government to the
effect aforesaid, and it shall appear to the Judge that the case is within his

jurisdiction and cognizable under the order, he shall direct the summons to be
issued to the ofﬁcer by whom the act complained of may have been done, in the
same way as is herein-before prescribed for the issuing of summonses to private
individuals; and in no case shall a summons be issued to any defendant in a
case of the nature aforesaid without an order to the effect aforesaid.

In cases where the

Civil Courts have
direct jurisdiction
against the officers
of the Govern

ment, the Judge is
to refer to the
Board of Revenue.

How the Board of
Revenue is to

proceed in cases
referred to it.

XLVI.
If it shall appear that the act complained of was done without any order
of the Government, or of the Board of Revenue, and that the act complained
of is one for which the ofﬁcer by whom it was done is declared amenable under
the Regulations ofthe Madras [Bombay] code or the Acts of the Council of India,
the Judge shall transmit the particulars of the claim as set forth in the Register
referred to in Article XIII., to the Board of Revenue, together with copies of
any documents or instruments in writing that may have been delivered to the
clerk or proper ofﬁcer of the Court at the time of applying for the summons,
for the purpose of being served therewith.
XLVII.
The Board of Revenue, after making due inquiries on the subject, shall
determine whether the party complaining is entitled to redress directly from
Government, or whether he shall. be left to prosecute the case in the regular
course of law; and if they shall be of opinion that the party should be left to
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prosecute the case in the regular course of law, they shall inform the Judge
by whom the case may have been referred to them of their determination to
that effect, and also whether the case is to be defended by the public ofﬁcer as

a suit against the Government, or by the person affected by the complaint in
his individual capacity.
XLVIIl.
At the expiration of
days from the transmission, or at any When the

earlier period when the Judge may receive intimation from the Board of Suinm'“ is t°
Revenue that it has been decided that the party complaining shall be left to be 'ss‘w‘l'
prosecute his case in the regular course of law, the Judge shall direct a
summons to be issued to the ofﬁcer whose act has been complained of, in the

same manner as is herein-before prescribed for the issuing of summonses to
private individuals.
XLIX.
If the suit be against the East India Company, the summons shall be served Suits against the
on their attorney at Madras [Bombay], who shall appear for the said Company- Em India C°m'
on the day therein mentioned, to answer on their behalf to the suit of the Pan)"

plaintiff. And if the said attorney shall appear on the day mentioned in the
summons, and answer to the suit of the plaintiff, or if he shall not appear on the
said day, or on any subsequent day on which his appearance may be required
during the progress of the suit, or if he shall so appear, but shall refuse or be
unable to answer any question that may be put to him by the Court relative
to the suit, the procedure shall be the same in all respects as is herein-after
provided for suits against individual parties, or as near thereto as the circum
stances of the case will admit.

OfArrest before Judgment.
L.
If in any suit the Defendant, with intent to avoid or delay the Plaintiff, is When Defendant
about to leave the jurisdiction, the Plaintiff may, either at the institution of the is al?°u_t ‘9 life”
suit, or at any time thereafter until ﬁnal judgment, make an application to the g‘lelmi's‘l‘ct'o“
v

-

.

aintitf may

Court to demand that securlty be taken for the appearance of the Defendant, apply that security
to answer any judgment that may be passed against him in the suit.
be taken for his

1.1.

a

PP

earance.

If the Court, after examining the applicant and making such further How the com-t is
investigation as it may consider necessary, shall be of opinion that there is to proceed on such

probable cause for believing that the Defendant is about to leave its juris- “PPl'catmn'
diction, with the intent of avoiding or delaying the Plaintiff, it shall issue a.
warrant to the proper officer, enjoining him to bring the Defendant before the
Court, that he may give good and suﬁicient bail for his appearance at any time
when called upon while the suit is pending, and until execution of any decree
that may be passed against him in the suit; the surety or sureties undertaking,
in default of such appearance, to pay, to an extent to be ﬁxed by the Judge
and speciﬁed in the warrant, any sum of money that may be adjudged against
him in the suit, with costs.

LII.
The sureties for the personal appearance of the Defendant may at any Suretiesmay apply
time apply to the Court to be relieved from their engagements as sureties, ‘0 Perelleved ﬁ°tm

whereupon the Court shall issue its warrant directing that the Defendant be the“ engagemen 8'
brought before it. On the appearance of the Defendant to such warrant, or on
his voluntary surrender, the Judge shall direct the engagement of the sureties
to be cancelled, and shall call upon the Defendant to give fresh security, and
in default thereof shall commit him to custody.
6

ILIII.
Should a Defendant offer, in lieu of bail for his appearance, to deposit a DQPOSitinlieu °f
sum of money or other valuable pro erty sufﬁcient to answer the claim against ba‘l'
him, with the costs of the suit, the Court may accept such deposit, and forth
with discharge the Defendant.
D3
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LIV.
In the event of the Defendant neither furnishing security, nor offering a
sufﬁcient deposit, he may be committed to custody until the decree shall have
been passed.
LV.
If in any suit the Defendant is about to leave the jurisdiction of the High
Court with intent to remain absent so long that the Plaintiff will or may
thereby be obstructed or delayed in the execution of any decree that may be
passed against the Defendant, the Plaintiff may make an application to the High
Court, or to any Judge or Judges thereof, to the effect and in the manner afore
said, and the procedure shall be in all respects the same as herein-before provided,
except that the security for the appearance of the Defendant shall be for his

Defendant to be
committed to
custody if he

cannot give
security
When the Defen
dant is about to
leave the country
the application to
be made to the

High Court.

appearance in the Court, whatever it may be, in which. the suit is pending.

Of Sequestration before Judgment.

LVI.

,

In certain cases
Plaintiff may apply
for a sequestration
of Defendant’s

If the defendant, with intent to obstruct or delay the execution of any
decree that may be passed against him, is about to dispose of his property or
any part thereof, or to remove any such property from the jurisdiction of the

property.

Court where the suit is pending, it shall be lawful for the Court, on the appli
cation of the plaintiff in manner aforesaid, either at the institution of the suit

or at any time thereafter until ﬁnal judgment, to call upon the defendant to
furnish sufﬁcient security to fulﬁl any decree that may be passed against him
in the suit, when required; and on his failing to give such security, to direct
that any property real or personal belonging to the defendant, or any debts due
to him, or any money standing in his name or to his account and in deposit
in any court of justice, or any ofﬁce of Government, or at his credit in any
bank, or any interest or dividends payable or thereafter to become payable on
any Government paper or shares in the capital or joint stock of any banking,
railway, or other public company or corporation, standing in his name, or such
a portion of such property, debts, or money as may be suﬂicient to fulﬁl the
decree, shall be attached, and held in sequestration until the further order of
the Court.
LVII.
The application shall be accompanied with the following particulars
distinctly written in the language in use in proceedings before the Court,
viz. the nature and amount of the claim, the property required to be seques
trated, and the supposed value of each article or item thereof; and the
Plaintiff shall, at the time of making the application, declare that the claim
is a just one, and that the Defendant is about to dispose of or remove his
property in manner aforesaid.
LVIII.
If the Court, after examining the applicant and making such further inves
tigation as it may consider necessary, shall be satisﬁed that the Defendant
intends to dispose of or remove his property, with intent to obstruct or delay
the execution of the decree, and if the Plaintiff shall in person or by his agent
enter into a bond rendering himself liable in such sum as may be judged
adequate for all injury arising from the sequestration, in the event of his
demand being disallowed, either wholly or in part, the Court shall thereupon
issue a warrant to the proper ofﬁcer commanding him to require security from
the Defendant, in such sum as may be speciﬁed in the order, to produce and
place at the Court’s disposal, when required, the said property, or a portion
thereof sufﬁcient to fulﬁl the decree.

Application, how
to be made.

Defendant may be
called on for

security.

LIX.

a

If security is not
provided property
may be seques
trated.

If such security is not furnished within the time speciﬁed in the order,

the Court shall direct that the property, debts, or money mentioned in the
particulars which accompanied the plaintiff”s application, or such portion thereof
a as shall be sufﬁcient to fulﬁl the decree, shall be attached, and kept under

sequestration until further order.
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LX.
The process for requiring security and for attachment and sequestration,
when the property shall consist of goods and chattels, or other personal estate

Process for taking
security and for
sequestration may

and effects, may be issued successively or simultaneously, as the Court shall

be simultaneous.

think proper.
LXI.
The attachment and sequestration shall be made, according to the respective How the seques
natures of the property to be attached and sequestrated, in the manner herein tration is to be
after prescribed for the attachment of property in execution of a decree for made.
money.
LXII.
In all cases of sequestration before judgment, the Court which passed Sequestration may
the order for the sequestration shall at any time remove the same, on the be removed when
is fur
Defendant’s furnishing security as above required, together with security for security
nished.
the costs of the sequestration.
LXIII.
If, on the trial of the suit, it shall be discovered that the sequestration
was applied for on insufﬁcient grounds, or if the Plaintiff’s claim is dis
allowed, either wholly or in part, the Court shall (unless the Defendant shall

Compensation for
needless sequestra
tion.

in preference seek redress by a civil action for damages) award against the
Plaintiff in its decree the whole of the amount speciﬁed in his penalty bond,
or such part thereof as it may deem a reasonable compensation to the Defendant
for the expense or injury occasioned to him by the Plaintiff.
LXIV.
Sequestrations before judgment shall not bar any person holding a decree
against the Defendant from attaching the property under sequestration, or
affect the rights of persons not parties to the suit.

Sequestration not
to bar the execu
tion of decrees or
injure third

parties.

LXV.
But if the party at whose instance the property was sequestrated points But person
out other property of the Defendant unattached, the creditor shall be bound in holding the

decree
is ﬁrst to attach
the ﬁrst instance to attach and sell such property in execution of his decree, any other property
before selling the property under sequestration.
of the Defendant
that may be
LXVI.
pointed out.

Whenever lands paying revenue to Government form the subject of a
suit, if the party in possession of such lands shall neglect to pay the Govern
ment revenue, and a public sale shall in consequence be ordered to take place,
the party not in possession shall, upon payment of the revenue due previously
to the sale, (and with or without security at the discretion of the Court,) be
put in immediate possession of the lands, and shall be entitled to charge the
amount so paid, with interest thereupon, at the rate of l per cent. per mensem,
in any adjustment of accounts which may be directed in the ﬁnal decree upon
the cause.

Special case in
which Plaintiﬂ'
may be put in im
mediate possession
of land the subject
of suit.

Qf Injunctions.
LXVII.
In any suit in which it shall be shown to the satisfaction of the Court that
any property which is in dispute in the cause is in danger of being wasted or
damaged by any party to the suit, it shall be lawful to the Court to issue its
injunction to such party, commanding him to refrain from doing the particular
act or acts complained of, or to give such other orders for the purpose of staying
and preventing him from wasting or damaging the property, as to the Court
may seem meet. And in all cases in which it may appear to the Court to be
necessary for the preservation or the better management or custody of any
property which is in dispute in a cause, it shall be lawful to the Court to
appoint a receiver or manager of such property, and if need be to remove the
person or persons in whose possession or custody the property may be from the
possession or custody thereof, and to commit the same to the custody of such
D 4

Cases in which
an injunction to
stay waste may be
granted ;

or in which a.
receiver or ma

nager may be
appointed.
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receiver or manager, and to grant to such receiver or manager all such powers

for the management or the preservation and improvement of the property, and
the collection of the rents and proﬁts thereof, and the application and disposal
of such rents and proﬁts, as to the Court may seem proper.

LXVIII.
Special rule in
In any suit for restraining the defendant from the committal of any breach
actions for injunc of contract or other injury, and whether the same be accompanied with
tions.
any claim for damages or not, it shall be lawful for the plaintiff at any time
after the commencement of the suit, and whether before or after judgment, to
apply ex parte to the Court for an injunction to restrain the defendant from the
repetition, or the continuance of the wrongful act or breach of contract com
plained of, or the committal of any breach of contract or injury of a like kind
arising out of the same contract or relating to the same property or right; and
such injunction may be granted Or denied by the Court on such terms as to the
duration of the injunction, keeping an account, giving security, or otherwise, as
to such Court shall seem reasonable and just, and in case of disobedience such

injunction may be inforcml by imprisonment in the same manner as a decree for
speciﬁc performance: provided always, that any order for an injunction may be
discharged or varied or set aside by the Court, on application made thereto by
any party dissatisﬁed with such order.

Of Withdrawing Suits.

LX IX.
How the Plaintiff

may withdraw
from a suit

Effects of with
drawaL

If the Plaintiff be desirous of withdrawing from the cause, he may give
notice thereof to the Clerk or proper ofﬁcer in person, or by his Attorney
or Vakeel, and to the Defendant by pre-paid post letter; after the receipt
of which by the Defendant he Shall not be entitled to any further costs than
those incurred up to its receipt, unless the Judge shall otherwise order; and
proof that the letter was duly posted shall be sufficient proof of the receipt
thereof by the defendant, in the absence of evidence to the contrary.
LXX.
If the notice be given to the officer at any time before the day men~
tioned in the summons, the Plaintiff shall be at liberty to bring a fresh suit
for the same matter, unless precluded by the rules for the limitation of actions.
If the notice be given on or subsequent to the day mentioned in the sum
mons, the Plaintiff shall be precluded from bringing a fresh suit for the
same matter, unless he Shall have previously obtained the consent of the
Defendant, or the permission of the Judge to withdraw the suit. It shall
be competent to the Judge at any time before ﬁnal judgment to grant such
permission on what may appear to him sufﬁcient grounds for so doing, and
on such terms as to costs or otherwise as he may deem proper.

Of t/re Death, 111arriage, and Bankruptcy or Insolvency of Parties.
LXXI.
Suit not to abate
by death.

The death of a plaintiff or defendant shall not cause the suit to abate.

A note of the death shall he entered on the register of the suit, and the suit may
be continued as herein-after mentioned.

LXXII.
Proceedings in
case of death of
one or more of

several plaintiffs
or defendants.

If there be two or more plaintiffs or defendants, and one or more of them

should die, and if the cause of action shall survive to the surviving plaintiff
or plaintiffs, or against the surviving defendant or defendants, the suit shall
proceed at the instance of the surviving plaintiff or plaintiffs, against the surviving
defendant or defendants.
LXXlII.

Proceeding in
case of death of
one or more of

several plaintiffs,

If there be two or more plaintiffs, and one or more of them should

die, and if the cause of action shall not survive, to the surviving plaintiff
or plaintiffs alone, but shall accrue to them and the legal representative
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or representatives of the deceased plaintiff or plaintiffs, the Court may, on
the application of the legal representative or representatives of the deceased
plaintiff or plaintiffs, enter the name or names of such representative or repre
sentatives in the register of the suit in the place or stead of such deceased
plaintiff or plaintiffs, and the suit shall proceed at the instance of the surviving
plaintiff or laintiffs, and such legal representative or representatives of the
deceased plalntiff or plaintiffs ; and if the application be made before the trial,
and there be any dispute as to the fact of the person or persons so applying
being the legal representative or rePresentatives of the deceased plaintiff or

where the right of
action accrues to
the survivor and

the representative
of‘ the deceased.

plaintiffs, the truth thereof shall be tried thereat, together with the title of

the deceased plaintiff or plaintiffs, and judgment shall be given in favour of
or against the person or persons making such application, as if such person
or persons were originally a plaintiff or plaintiffs. If no application shall be
made to the Court by any person or persons claiming to be the legal repre
sentative or representatives of the deceased plaintiff or plaintiffs, the Court
shall direct a proclamation to be issued and published in the manner prescribed
in Articles XLI. and XLII., calling upon the legal representative or representa
tives of the deceased plaintiff or plaintiffs to appear on a day to be ﬁxed
in such proclamation, and to proceed with the suit in his or their stead. If
any person or persons shall appear on the day mentioned in the proclamation
to proceed with the suit as the legal representative or representatives of the
deceased plaintiff or plaintiffs, his or their name or names shall be entered in
the register of the suit, and the suit shall proceed at the instance of the sur
viving plaintiff or plaintiffs, and such person or persons so appearing as the
legal representative or representatives of the deceased plaintiff or plaintiffs;
and if the appearance be made before the trial, and there be any dispute as
to the fact of the person or persons so appearing being the legal representative
or representatives of the deceased plaintiff or plaintiffs, the truth thereof shall

be tried thereat, together with the title-of the deceased plaintiff or plaintiffs,
and judgment shall be given in favour of or against the person or persons so
appearing, as if such person or persons were originally a plaintiff or plaintiffs.
And if no person shall appear on the day to be ﬁxed in the said proclamation,
the suit shall proceed at the instance of the surviving plaintiff or plaintiffs;
and if judgment be given in favour of the defendant, the legal representative
or representatives of the deceased plaintiff or plaintiffs shall be bound thereby
equally with the surviving plaintiff or plaintiffs; but if judgment be given
against the defendant or defendants, it shall only be to the extent of the
share or shares of the surviving plaintiff or plaintiffs, and with a reservation
of the rights of the legal representative or representatives of the deceased
plaintiff or plaintiffs.
LXXIV.
In case of the death of a sole plaintiff or sole surviving plaintiff, the Proceeding in case
Court may, on the application of the legal representative or representatives of of' death of sole
or sole surviving
such plaintiff, enter the name of such representative or representatives in the plaintiff.
place or stead of such plaintiff in the register of the suit, and the suit shall
thereupon proceed; and if such application be made before the trial, and the
fact be disputed, the truth thereof shall be tried thereat with the title of the

deceased plaintiff, and judgment shall be given in favour of or against the person
or persons making the application, as if such person or persons were originally
the plaintiff or plaintiffs. If no application shall be made to the Court within
what it may consider a reasonable time by any person or persons claiming
to be the legal representative or representatives of the deceased sole plaintiff
or sole surviving plaintiff, it shall be competent to the Court to pass an order
that the suit shall abate, and to award the defendant the reasonable costs which

he may have incurred in defending the suit, to be recovered from the estate
or estates of the deceased sole plaintiff or surviving plaintiff, or if the Judge
shall think proper he may, on the application of the defendant, and upon such
terms as to costs as may seem ﬁt, pass such other order for bringing in the
legal representative or representatives of the deceased sole plaintiff or
surviving plaintiff, and prosecuting the suit to a ﬁnal determination of the
matters in dispute, as may appear just and proper in the circumstances of the
case.
4.
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LXXV.
Proceeding in
case of death of
one or more of
several defendants,
or of a sole or
sole surviving
defendant.

If there be two or more defendants, and one or more of them should die, and

the cause of action shall not survive against the surviving defendant or defendants
alone, and also in case of the death ofa sole defendant or sole surviving defendant,
where the action survives, the plaintiff may make an application to the clerk or
other proper ofﬁcer of the Court, with the following particulars distinctly
written in the language in ordinary use in udicial proceedings before the
Court, viz., the name, description, and place of abode of any person or
persons whom he alleges to be the legal representative or representatives of
such defendant or defendants, and whom he desires to be made the defendant or

defendants in his or their stead, and the clerk or other proper ofﬁcer of the Court
shall thereupon enter the name of such representative or representatives in the
register of the suit in the place or stead of such defendant or defendants, and
shall issue a summons to him or them to appear on a day to be therein mentioned
to defend the suit. If no application shall be made to the Conrt, the Court shall
direct a proclamation to be issued and published in the manner prescribed in
Articles XLI. and XLII., calling upon the legal representative or representatives
of such defendant or defendants to appear on a day to be ﬁxed in such proclama
tion, and defend the suit. If any person or persons shall appear on the day men
tioned in the proclamation, to make defence to the suit, as the legal representa
tive or representatives of the deceased, his or their name or names shall be
entered in the register of the suit, in the stead of the deceased defendant or
defendants, and the suit shall proceed in the same way as if such person or
persons had been originally a defendant or defendants thereto. And if no
person shall appear on the day to be ﬁxed in the said proclamation, the Court
may proceed to dispose of the cause in the manner provided in Article LXXXI.,
or may make such order as may appear to be just and proper in the circumstances
of the case.

Objections which
are competent to

the new defendant.

LXXVI.
In all cases in which the legal representative or representatives of a de
ceased defendant or defendants shall be entered in the register, in the stead of
such deceased defendant or defendants, if the issues shall not have been settled
before the death, the new defendant or defendants shall be entitled to make all

objections which would have been competent to the deceased defendant or defen
dants, and in addition thereto may make such other objections to the suit as may
be appropriate to and rendered necessary by his or their character of legal
representative; but if the issues shall have been settled before the death, the

new defendant or defendants shall be at liberty to object only by way of denial,
or to make such other objection only as may be appropriate to and rendered
necessary by his or their character of legal representative, unless by the leave
of the judge he or they shall be permitted to object fresh matters ; and in case
the plaintitl' shall recover he shall be entitled to the like judgment in respect of
the debt or sums sought to be recovered, and in respect of the costs prior to
the entry of the name of the new defendant or defendants, as he would have been
entitled to against the original defendant or defendants, and in respect of the

costs subsequent thereto he shall be entitled to the like judgment as in an
action originally commenced against the legal representative.

Marriage of a

female plaintiff
or defendant
not to abate the
suit.

LXXVII.
The marriage of a woman, plaintiff or defendant, shall not cause the suit
to abate, but the suit may, notwithstanding, be proceeded with to judgment,
and the decree thereupon may be executed upon the wife alone; and if
the case is one in which the husband is by law liable for the debts of his
wife, the decree may, with the permission of the Court, be executed against
the husband also; and in case of judgment for the wife, execution of the

decree may, with the permission of the Court, be issued, upon the application
of the husband, where the husband is by law entitled to the money or thing
which may be the subject of the decree; and if in any such suit the wife
shall sue or defend by attorney or vakeel appointed by her when sole, such
attorney or vakeel shall have authority to continue the action or defence,
unless such authority be countermanded by the husband, and the attorney or
vakeel changed by authority of the Court.
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LXXVIII.
The bankruptcy or insolvency of the plaintiff in any suit which the Bankruptcy or
asmgnees might maintain for the beneﬁt of the creditors shall not be a valid insolvency when

objection to the continuance of such suit, unless the assignees shall decline {mfto abateth"
to continue the suit, and give security for the costs thereof, within such reason- um"
able time as the judge may order; but the proceedings may he stayed until
such election is made; and in case the assignees neglect or refuse to continue
the suit, and to give such security, within the time limited by the order, the

defendant may, within eight days after such neglect or refusal, object bankruptcy
or insolvency as a reason for abating the suit.

Of Notices to produce, and how they are to be served.
LXXIX.
Whenever any of the parties to a suit is desirous that any document, Two notices in

writing, or other thing, which he supposes to be in the possession or power writing to be deli
of another of the parties thereto, should be produced at any hearing of the cause, vged my: $011“
he shall at the earliest opportunity deliver to the Clerk or proper officer of the o cero t 0 our"
Court two notices in writing to the party in whose possession or power he
supposes the document, writing, or other-thing, to be, calling upon him to pro
duce the document, writing, or other thing, on the day on which he wishes the

same to be produced; and one of such notices shall be retained by the ofﬁcer,
and the other shall be delivered by him to the bailiff or proper ofﬁcer, to be
served in the manner herein-after mentioned :
1. If the party on whom the notice is to be served shall have employed How the notice is
an Attorney or Vakeel to act for him in the cause, the notice shall be “be served
served on such Attorney or Vakeel by delivering the notice to him
personally, or by leaving it at his ofﬁce, or ordinary place of residence.
2. If the party shall not have employed an Attorney or Vakeel to act for
him in the cause, and shall have his place of abode within a radius of
eight miles from the Court House, the notice shall be served on him by
delivering it to him personally, or leaving it at his place of abode.
3. If the party shall not have employed an Attorney or Vakeel to act for
him in the cause, and shall not have his place of abode within a radius of
eight miles from the Court House, but shall have entered in the book, to

be kept for that purpose by the proper officer, the name and place of abode
of some person residing within such distance of the Court House on whom
he may wish that all notices or process in the cause should be served on
his behalf, the notice shall be served by delivering the same to such person,
or by leaving it at his place of abode.
4. If the party shall not have employed an Attorney or Vakeel to act for
him in the cause, and shall neither have his own place of abode within a radius
of eight miles from the Court House, nor shall have entered in the book

to be kept for that purpose the name and place of abode of some person
residing within such distance of the Court House on whom he may wish
that all notices or process in the cause should be served on his behalf, the

notice shall in like manner he served 2y delivering the same to the party
in person or by leaving it at his place 0 abode; unless the notice be for
some day subsequent to the ﬁrst hearing of the cause, in which case it shall
be sufficient service of the notice if it be fixed up in some conspicuous
place in the office of the Clerk or proper ofﬁcer of the Court, and also in
some conspicuous place of the Court House.

Of the Appearance of the Parties, and Judgment by Default for
Non-appearance.
LXXX.
On the day in that behalf mentioned in the summons, and from day to Parties must ap_
day, if necessary, until the cause is called on, the parties shall be in atten- pear in person or
dance at the Court-house in person or by an Attorney or Vakeel of the by “Mme?
E2
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Court duly empowered to represent them in all matters relating to the prosecu
tion or defence of the action, as the case may be.
LXXXI.
Consequences of
non-appearance
of a sole Plaintiff
or Defendant.

When there are
several plaintiffs
or defendants each
may authorize the
other to appear for
him.

If, on the day ﬁxed for the hearing of the cause, or any other day

subsequent thereto, on which the cause may be called on, neither party
appears, either in person or by an Attorney or Vakeel of the Court, when
duly called upon by the proper officer of the Court, the cause shall be struck
out, with liberty to the Plaintiff to bring a fresh suit, unless precluded by
the rules for the limitation of actions. If the Plaintiff shall appear in person
or by Attorney or Vakeel and the Defendant shall not appear in person or
by Attorney or Vakeel, and it shall be proved to the satisfaction of the
Judge that the summons was duly served, or if the Defendant having appeared
in person or by Attorney or Vakeel shall refuse to answer to the claim of
the Plaintiff, then and in any of these cases the Judge shall pass judgment
against him by default. And in like manner if the Defendant shall appear in
person or by Attorney or Vakeel, and the Plaintiff shall not appear in person or
by Attorney or Vakeel, or having appeared shall refuse to state his claim or
to answer any questions respecting the same that the Judge may think proper
to put to him, then and in any of these cases the Judge shall pass judgment
against the Plaintiff by default.
LXXXII.
When there are two or more plaintiffs, any one or more of them may
be authorized to appear, plead, and act for the other or others of them; and
in like manner, when there are two or more defendants, any one or more of them
may be authorized to appear, plead, and act for the other or others of them;
provided that the authority shall in all cases be in writing, and shall be ﬁled
with the proper officer of the Court; when so ﬁled it shall be as effectual to

When such ap
pearance may be
made without
special authority.

all intents and purposes as if the person so authorized to appear, plead, and act
were a vakeel of the Court.
LXXXIII.
Nothing in the preceding Article contained shall be taken to prevent
any one of two or more plaintiffs or defendants from appearing for the other
or others of them respectively, without any special authority, when already
entitled by law so to do by reason of unity of interest in the matter in dispute,
or otherwise howsoever.

LXXXIV.
If there are two or more plaintiffs, and one or more of them shall
Consequence of
non-appearance of appear in person, or by attorney or vakeel, or by a co-plaintiff or co-plaintiffs
one or more of
duly authorized or entitled as aforesaid, and the other or others of them shall
several plaintiffs.
not appear in person, or by attorney or vakeel, or by aco-plaintiff or co-plaintiffs
duly authorized or entitled as aforesaid, it shall be competent to the judge to

proceed with the suit at the instance of the other plaintiff or plaintiffs who shall
have appeared, in the same way as if all the plaintiffs had appeared, and to pass
Consequence of'
non-appearance of
one or more of
several defendants,

such order as may be just and proper in the circumstances of the ease ; and if
there are two or more defendants, and one or more of them shall appear in person,
or by attorney or vakeel, or by a cofdefendant or co-defendants duly authorized
or entitled as aforesaid, and the other or others of them shall not appear in

person, or by attorney or vakeel, or by a co-defendant or co-defendants duly
authorized or entitled as aforesaid, and if the plaintiff or plaintiffs shall consent
to abandon the suit against the defendant or defendants who shall have ap
peared, and if judgment by default can _be given against the defendant or
defendants who shall not have appeared without detriment to the rights or
interests of the other defendant or defendants, judgment may be given by default
against the defendant or defendants who shall have so failed to appear, upon
such terms as to the costs of the other defendant or defendants, or otherwise,
as to the jud 0 may seem proper; but if the plaintiff or plaintiffs shall not
agree to aban on the suit against the defendant or defendants who shall have

appeared, or if judgment cannot be glven b default against the defendant or
defendants who shall not have appeared, Without detriment to the rights or

interests of the defendant or defendants who shall have appeared, the judge
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shall proceed with the cause to judgment, and shall at the time of passing his
judgment give such order with respect to the defendant or defendants who shall
not have appeared as shall be just and proper in the circumstances of the case.
LXXXV.
In all cases of judgment against a Defendant by default, for non-appearance,
he may apply, at any time before the same shall have been ﬁnally executed,
to the Court by which the judgment was passed, for an order to set it aside;
and if it shall be proved to the satisfaction of the Judge that the sum
mons was not duly served, or that the Defendant was prevented by any
sufﬁcient cause from appearing when the cause was called on for hearing, the
Judge shall pass an order to set aside the judgment, and shall appoint a day
for proceeding with the cause. And in like manner in all cases of judgment
against a Plaintiff by default for non-appearance, he may apply, within a reason
able time, for an order to set aside the judgment; and if it shall be proved to
the satisfaction of the Judge that the Plaintiff was prevented by any sufﬁcient
cause from appearing when the cause was called on for hearing, the Judge shall
pass an order to set aside the judgment by default, and shall appoint a day for
proceeding with the cause.

When and how
judgment by de
fault may be set
aside.

In all cases whatsoever of judgment by default, in

which a Judge shall pass an order for setting aside the judgment, his order
shall be ﬁnal; but in all cases in which he shall reject an application to set
aside a judgment by default, an appeal shall lie from his order refusing the ap
plication, to the tribunal to which his ﬁnal decision in the suit would be

appealable, provided that the appeal be preferred within the time allowed for
an appeal from such ﬁnal decision.
LXXXVI.
If it shall not be proved to the satisfaction of the Judge that the sum
mons was duly served on the Defendant in sufﬁcient time to enable him to
appear in person or by Attorney or Vakeel on the day ﬁxed for the hearing

When the Defen
dant has not been
summoned in sufﬁ
cient time, the

of the cause, the Judge shall, at the option of the Plaintiff, either postpone Plaintiﬁ may apply
the cause to a future day, and grant him a second summons to the Defendant, for a new summons
to be served in like manner as aforesaid, in continuation of the existing suit, or bring fresh suit.

or permit him to withdraw his suit, and if he shall elect to withdraw his suit,
he shall be at liberty to institute afresh suit for the same matter against the
Defendant in the same Court, or in any other Court of competent jurisdiction,
at any time, unless precluded by the rules for the limitation of actions.

Of the Ermninrzlinn g“ the Parties.
LXXXVII.
In all suits in which both the parties appear in person or by Attorney or
Vakeel before the Judge, they or their Attorneys or Vakeels may be examined
orally by the Judgc, and it shall be incumbent 011 them respectively to
answer such questions in regard to the suit as he may think proper to put
to them.

Examination of
the parties or their
attorneys.

LXXXVIII.
If any of the parties shall appear by an Attorney or Vakeel of the Court, Consequence of
refusal or inability
and such Attorney or Vakeel shall refuse, or be unable to answer any of
attorney to
material question relating to the case, which the Judge is of opinion that the answer.
arty whom he represents ought to answer, and is likely to be able to answer
If interrogated in person, the Judge shall postpone the hearing of the cause to
a future day, and direct that the party whose Attorney or Vakeel may have
refused, or been unable to answer as aforesaid, shall attend in person on such

day, and shall ay the costs of the opposite party ;—and if the party so directed
to attend shalffail to appear in person on the day to be so appointed, the
Judge may pass judgment against him, as in case of default, or give such
other order in relation to the cause as he may deem proper in the circumstances
of the case.
E3
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Of the Production (y‘Doouments.

LXXXIX.
Documentary
evidence to be
produced at ﬁrst
hearing.

Exhibits may be
admitted or
rejected by the

Court.

The parties, or their attornies or vakeels, shall bring with them, and
have in readiness at the ﬁrst hearing of the cause, to be produced when called
upon by the Court, all their documentary evidence of every description, and all
documents, writings, or other things which may have been speciﬁed in any notice
to produce which may have been served on them respectively within a reasonable
time before the hearing of the cause; and no documentary evidence of any
kind, which the parties or any of them may desire to produce, shall be received
by the Court at any subsequent stage of the proceedings, unless good
cause be shown to its satisfaction for the nonproduction of the document at
the ﬁrst hearing.
XC.
All exhibits produced by the parties shall be received and inspected by
the Court; but it shall be competent to the Court, after inspection, to reject

any exhibit which it may consider irrelevant or otherwise inadmissible.

XCI.
If the exhibit be a deed, instrument, or writing, chargeable with stamp-duty
Unstamped docu
ments may be
under the existing Regulations of the Madras [Bombay] Code, or Acts of the
received on pay
Council of India, it shall not be received in evidence if unstamped or not
ment of duty and
sufﬁciently
stamped, until the whole or the deﬁciency (as the case may be) of
penalty.
the stamp duty and the penalty required by the existing Regulations of the
Madras [ Bombay] Code or Acts of the Council of India shall have been paid

to the clerk or proper ofﬁcer of the Court.

Duty and penalty
to be received by
ofﬁcer of Court.

XCII.
Such ofﬁcer shall, upon payment to him of the whole, or of the deﬁciency
(as the case may be) of the stamp duty payable upon or in respect of such
document, and of the penalty required by the Regulations of the Madras
[Bombay] Code or Acts of the Council of India, give a receipt for the amount
of the duty or deficiency which the judge shall determine to be payable, and also
of the penalty; and thereupon such document shall be admissible in evidence,

saving all just exceptions on other grounds; and an entry of the fact of such
payment and of the amount thereof shall be made in a book kept by such
ofﬁcer; and such ofﬁcer shall at the end of every month duly make a return
to the collector of revenue of the Zillah of the monies (if any) which he
has so received by way of duty or penalty, distinguishing between such monies,
and stating the number and title of the cause and the names of the parties
from whom he received such monies, and the date, if any, and description of

the document, for the purpose of identifying the same; and he shall pay over
the said monies to the collector of revenue, or to such person as he may
appoint or authorize to receive the same; and the collector of revenue, or other

proper authority, shall, upon production of the receipt herein-before mentioned,
cause such documents to be stamped with the proper stamp or stamps in respect

of the sums so paid as aforesaid.
XCIII.
How admitted
exhibits are
to be marked.

Rejected exhibits
to be marked
and returned.

l/Vhen an exhibit is received by the Court, and admitted in evidence,
it shall be endorsed with the number and title of the suit, the name of the

party producing it, and the date on which it was produced, and shall be ﬁled
as part of the record.
XCIV.
When an exhibit is rejected by the Court, it shall be endorsed in the
manner specified in the last preceding article, with the addition of the word

“rejected,” and the endorsement shall be subscribed by the Judge.

The exhibit

shall then be returned to the party who produced it, unless the Court shall think
proper, for special reasons, to reclaim it; and in all cases in which a rejected
exhibit is returned a certiﬁed copy of the exhibit and the endorsement shall be

kept by the Court.
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XCV.
When the time for appealing has elapsed, or in case the suit has been When exhibit
appealed, then after the appeal has been ﬁnally disposed of, either party admitted in evi
may be
shall be entitled, on application to the Court in which the exhibit may be, to dence
returned.
receive back any document produced by him in the suit, unless the further
use of such exhibit has been superseded by the terms of the decree, or the Court
has directed it to be detained for purposes of public justice, as on suspicion
of forgery.
XCVI.
Any exhibit may be returned before the time mentioned in the last preced May be returned
ing Article, if the Judge of the Court in which the document may happen sooner, for special
reasons.
to he shall think proper, for special reasons, to order its return.
XC VII.
In all cases in which a document once received by a Court of Justice Certiﬁed copy of
and admitted in evidence is restored, a copy, properly certiﬁed, shall be substi returned exhibits
to he kept.
tuted for it in the record of the suit, and a receipt shall be given by the party
receiving it in a separate receipt book kept for the purpose.
XCVIII.
Any Civil Court may of its own accord, or upon the application Court may send
papers from its
of any of the parties to a suit, send for, either from its own records or from an for
own records or
other public office or Court, the record of any other suit or case, and inspect the from other public

same, when the inspection of such record or any part of it Shall appear likely

ofﬁces or Courts.

to elucidate the facts of the suit before the Court, and to promote the ends

of justice.

Of the Settlement of Issues.
XCIX.
If in the course of the oral examination of the parties or their Attorneys Framing of issues.
or Vakeels it Shall appear that they are not at issue upon any question
of law or fact, the Court may at once give judgment; and if it shall appear
that they are at issue on some question of law or fact, the Judge after he shall
have satisﬁed himself by such oral examination of the parties or their Attorneys
or Vakeels, on what questions of law or fact they are really at issue, will
proceed to frame and record the issues of law and fact on which the right
decision of the case may appear to him to depend.
C.
For the purpose of assisting the Judge in framing the issues, the parties
or their Attorneys or Vakeels may tender at the ﬁrst hearing of the cause
written statements of their respective cases, which statements the Judge Shall
receive and peruse, and put on the record; but he may, nevertheless, frame the
issues from the allegations of fact which he collects from the oral examinations,
notwithstanding any difference between such allegations of fact, and the allega
tions of fact contained in the written statements so tendered by the parties or
their Attomeys or Vakeels.
CI.
No such written statement shall be received after the ﬁrst hearing of the
cause, unless called for by the Judge under the power herein-after contained.

Written statements
may be tendered
by the parties to
assist the judge at
the ﬁrst hearing
of the cause.

No statement to
be taken thereafter
unless called for

by the Judgc.
CII.
It shall be competent to the Judge, at any time before ﬁnal judgment, Judge may at any
to call for a written statement, or an additional written statement, from any time call for a
written statement.
of the parties, for the purpose of assisting him to frame or amend the issues.

CIII.
Written statements shall be as brief as the nature of the case will admit,
and shall not. be argumentative, nor by way of answer one to the other;
but each statement Shall be conﬁned, as much as possible, to a simple narra~
E 4

How written
statements are to
be framed.
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tive of the facts which the party by whom or on whose behalf the written
statement is made believes to be material to the case, and which he believes he
will be able to prove if called upon by the Court.
CIV.
Jque may reject
If it shall appear to the Court that any written statement presented by
a“ 1mProper
or on behalf of a party, whether the same have been spontaneously tendered
statement
.
.
.
.
’
or have been called for by the Court, is
argumentative
or unnecessarily
prohx,
or that it contains matter irrelevant to the suit, the Judge may reject the same ;
and it shall not be competent to a party whose written statement has been rejected
'

for any of these causes, to present another written statement, unless it shall be

01‘ expunﬂe ll‘l'ele' expressly called for by the Court.

If the Judge think proper, he may, instead

“mt matter’

of absolutely rejecting the written statement, receive and record the same, after

and ﬁne party
Presenting it-

he shall have struck out all such parts of the written statement as he may con
sider to be argumentative, unnecessary, or irrelevant; and such parts of any
written statement as may be so struck out by the Judge shall be disallowed
upon any taxation of costs as between party and party. It shall also be com
petent to the Judge to impose upon the party from whose written statement he
shall see ﬁt to strike out any part, as being argumentative, unnecessary, or
irrelevant, a ﬁne not exceeding ﬁfty rupees.

CV.
Judge may call for
If the Judge shall be of opinion that the issues cannot be correctly
311?:g05wllfoonj 1:0 framed without the examination of some person other than the persons already
examine gefgg ° before the Court, or Without the reading of some document not produced by
framing the issues_ any of such persons, he may adjourn the framing of the issues to a future day,

and may compel the attendance of such person, or the production of the docu
ment by the person in whose hands it may be, by subpoena or other suitable
process.
CVI.

Amendment of
issues-

At any time before the decision of the case, the Judge may amend the
issues on such terms as to him shall seem ﬁt, and all such amendments

as may be necessary for the purpose of determining the real question or contro
versy between the parties shall be so made.
I CVII.
Appeal-

If either party is dissatisﬁed with the issues as ﬁnally framed by the Court,

such party may appeal upon that ground after the decision of the case.

Of Issues by Agreement qf Parties.

Questions of fact, _

CVIII.
When the parties to a suit are agreed as to the question or questions of

0“ 0" law 01‘ equitY, fact, or of law or equity, to be decided between them, they may, at an time

may Estitgﬁldﬂlfg
for“? of an issue,
and an agreement
{My be entered
1:112:53. 315132,?

after the issue of the summons, state the same in the form of an issue, an enter
into an agreement in writing, which shall not be subject to any stamp duty, that
upon the ﬁnding of the Judge in the aﬂirmative or the negative of such issue a
sum of money ﬁxed by the parties, or to be ascertained by the Judge upon a
question inserted in the issue for that purpose, shall be paid by one of the parties

money, or the
doing or the re-

to the other of them, or that some property speciﬁed in the agreement, and in
dispute in the suit, shall be delivered by one of the parties to the other of them,

fmiffing to do a

or that one or more of the parties shall do or perform some particular legal act

or acts, or shall refrain from (loin or performing some particular act or acts,
résult of the issue, speciﬁed in the agreement, and havmg reference to the matter in dispute, either
with or without the costs of the suit.

CIX.
Thailldgv, if Sﬁ-

If the Judge shall be satisﬁed, after an examination of the parties, their

“Sﬁed that the
Attorneys or Vakeels, or taking such evidence as he may deem proper that the
agreement was
’
executed
bonéﬁde agreement was du1y executed by the parties,
and that the parties
have
a bonuA
may decree accor- ﬁde interest mithe decision of such question or questions, and that the same is

dingly.

or are ﬁt to be tried or decided, he may proceed to record and try the same, and
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deliver his ﬁnding or opinion thereon in the same manner as if the issue had been
framed by himself in an ordinary suit, and may upon his ﬁnding or deciding in
such issue, give judgment for the sum so ﬁxed by the parties or so ascertained
as aforesaid, or otherwise according to the terms of the agreement; and upon
the judgment which shall be so given, decree shall follow and may be executed
in the same way as if the judgment had been pronounced in a contested suit.

VV/zen the Suit may be disposed g" at the First Hearing.
CX.
If the Court shall be satisﬁed that the questions of law or fact on If the summonl
which the parties are at issue do not require any further argument or proof a!“ f°rlaffinﬁl
than such as the parties or their Attorneys or Vakeels can at once supply, 0:202: tietpfrties
the Court may at once decide such question, if the summons have been cous'ent, suit may
issued for a ﬁnal disposal of the cause; and if the summons have been issued be decided at ﬁrst

for a settlement of issues only, the Court may in like manner at once decide hearmgt
the question, if the parties consent thereto.
CXI.
When the summons has been issued for the settlement of issues only, if otherwise, the

the parties or either of them do not consent that the Court shall at once hearing 0f the case
decide the uestions of law or fact on which they may be at issue, or if the to be p°st‘p°ned'
questions 0 law or fact on which they are at issue require further argument
or proof than the parties or their Attorneys or Vakeels can at once supply,
the Judge shall postpone the further hearing of the cause, and shall ﬁx a day for
the production of further evidence, or for further argument, as the case may
require.

Of Arbour-laments.
CXII.
The Judge may, at any stage of the suit, grant time to the parties, Judge may grant

or either of them, and may from time to time adjourn the hearing of the “me, °Yadj°l1mt°

cause as he may think ﬁt; and in all such cases the party applying for time a future day“
shall pay the costs occasioned by such adjournment, unless the Judge shall
otherwise direct.
CXIII.
If on any day to which the hearing of the cause may be adjourned, the How the Judge is

plarties or either of them shall not appear in person or by Attorney, or ‘° Erma/“Fill if the
akeel, the Court may proceed to dispose of the cause in the manner speciﬁed £222,182“ mthgo 315'
in Article LXXXI. or Article LXXXIV., as the case may be, or may make ﬁxed_

such other order as may appear to be just and proper in the circumstances of

the case.

Of Summoning Witnesses.
CXIV.
The parties or their Attorneys or Vakeels may at any time obtain, on Application for

application to the Clerk or other proper ofﬁcer of Court, summonses to summons
witnesses or other persons, with or without a clause requiring the production
of books, deeds, papers, and writings in their possession or control, and in such
summons any number of names may be inserted.
CXV.
The person applying for a summons shall pay to the Clerk or proper Expenses of wit
oﬁicer of the Court such a sum of money as shall appear to the Court to be "@5503 F0 be Paid
reasonable, to defray the travelling and other expenses of each witness, or other Egggofjue of
person mentioned in the summons, in passing to and from the Court in which
'
he may be required to attend, and for one day’s attendance. If the Court be a
subordinate Court, regard shall be had, Iin ﬁxing the scale of such expenses, to
4‘

l

y
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the rules, if any, established by the Court to which such Court shall be
immediately subordinate. The sum so paid to the ofﬁcer shall be tendered
to the witness or other person, at the time of serving the summons, if it can

Time and place of
attendance to be
speciﬁed in sum
mons.

Summons to pro
duce a document
or to assist in
framing issues.

be served personally. In addition to the sum so paid, the Court may direct
such further sum to be paid to the witness or other person as may appear to
be necessary to defray his travelling and other expenses, and also the expenses
of his detention under the summons, and in case of default in payment, may
order such sum to be levied by attachment and sale of the goods of the person
ordered to pay the same, and the witness or other person summoned shall
not be bound to give evidence, or produce any document until such sum shall
be paid.
CXVI.
Every summons for the attendance of any witness or other person, shall
specify the time and place at which he is required to attend, and also the
purpose for which his attendance is required; and any particular document or
documents which the witness or other person may be called on to produce shall
be described in the summons with convenient certainty. The witness shall
further be required to produce all deeds and documents in his possession relating
to the subject of the suit, and shall be bound to produce them unless he shall
satisfy the Judge that the notice to produce did not give him suﬁicient
information.
'
CXVII.
Any person, whether a party to a suit or not, may be summoned to produce
a document, without being summoned to give evidence, and any person sum
moned merely to produce a document, shall be deemed to have complied with
the summons, if he cause such document to be produced, instead of attending
personally to produce the same.

Service of Summons on (1 Witness.

How the summons
shall be served.

CXVIII.
Every summons shall be served by exhibiting the original, and delivering
or tendering a copy ; and the service shall in all cases be made a sufﬁcient time

before the time speciﬁed in the summons for the attendance of the witness, to
allow him a reasonable time for preparation, and for travelling to the place at
which his attendance is required.
CXIX.
Service to be on
the witness. or a
member of his

family.

W'hcn the sum
mons cannot be
served it is to be
returned to the
Court.

Time and manner
of service to be
endorsed on the
summons.

How a summons
on a witness who
resides in another

jurisdiction is to
be served.

Whenever it may be practicable, the service of the summons shall in

all cases be upon the person thereby required to attend; but when he cannot
be found, the service may be made on any adult member of his family residing
with him.
CXX.
When the person required to attend canriot be found, and there is no adult
member of his family on whom the summons can be served, the serving ofﬁcer
shall return the summons to the Court from whence it issued, with an endorse

ment thereon that he has been unable to serve it.
CXXI.
The serving ofﬁcer shall in all cases in which the summons has been served
endorse on the original summons the time and the manner where and how it
was served.

CXXII.
If the person required to attend be resident within the jurisdiction of
any other Court than that in which the suit is pending, the summons shall
be transmitted by the clerk or proper ofﬁcer of the Court in which the suit is
pending, to the clerk or proper ofﬁcer of the Court within whose jurisdiction the
person required to attend may reside; and the clerk or proper ofﬁcer of the
last-mentioned Court shall, upon receipt thereof, deliver the same to the bailiff

or other proper oﬂicer of his own Court, to be served in the manner above
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directed; and upon the return of the summons by the serving oﬁicer, it shall
be transmitted to the Clerk or proper officer of the Court from whence it
originally issued.
CXXIII.
If any person for whose attendance, either to give evidence or to produce When awitness
a document, a summons shall be issued, cannot be served in either of abscondf his pro‘

the ways herein-before speciﬁed, the Court on being certiﬁed thereof by the $5125?” be a"
return of the serving ofﬁcer, and upon proof that the evidence of such witness
or the production of the document is material, and that the witness absconds or
kee s out of the way, may cause a proclamation requiring the attendance of
sucn person to give evidence, or produce the document, at a time and place

to be named therein, to be afﬁxed in some conspicuous place upon or near to

his house or place of abode; and if such person shall not attend at the time and
place to he named in such proclamation, his property (real and personal), to
such amount as the Court shall deem reasonable, (but subject to the same
limitation as to the articles exempt from attachment, as in case of attachment
for arrears of rent,) shall be liable, under an order of the Court, to attach

ment and sale.
CXXIV.
The cost of the attachment shall be borne in the ﬁrst instance by the
party applying for it, and the Court issuing the summons and attachment
shall not proceed to sale of the property if the witness shall appear and
satisfy the Court that he did not abseond or keep out of the way to avoid
service of a summons, and that he had not notice of the proclamation in time
to attend at the time and place named therein. Upon the appearance of such
witness the Court shall make such order in regard to the costs of the attach
ment as it shall deem ﬁt. If the witness appearing shall fail to satisfy the
Court that he did not abscond or keep out of the way to avoid service of a

How the Court is
*0 PPOFQCd Willy
;hegggcs: 0“ ms
pp
'

summons, and that he had not such a notice of the proclamation as aforesaid, it

shall he in the discretion of the Court to order the property attached, or any
part thereof, to be forfeited and sold for the purpose of satisfying all costs
incurred in consequence of such default, or absconding or keeping out of the
way, and any ﬁne which the Court may deem ﬁt to impose upon the witness
under the provisions of Article CCIX., or the Court may order the property
to be released from the attachment upon payment of such costs and ﬁne as
aforesaid.

Of the Examination of Parties as Witnesses.
CXXV.
When a party to a suit appears in person at any hearing of the cause, he Parties maybe ex

may be examined as a witness either in his own behalf or on behalf of any other “mned'
party to the suit, in the same way as if he were not a party thereto.
CXXVI.
If any party to the suit shall require to enforce the attendance of any other Specialapplication
party thereto as a witness, he shall, by himself or his Attorney or Vakeel, to be_m11{1@f°l'the

make a special application to the Court for an order that the party do attend, 0:??‘gztfmﬁel
and shall show, to the satisfaction of the Court, sufﬁcient grounds in support of p

y

i

H

such application, otherwise a summons shall not be issued.
CXXVII.
The Court, if it think ﬁt so to do, may, before making such order, cause The Court may

notice to be given to the party or his Attorney or Vakeel, ﬁxing a day for such ﬁrs! issue a notice
party to show cause :why he should not attend and give evidence; and may w 51"” W‘s"
also, from time to time, if necessary, for good and sufﬁcient cause, enlarge the
time for such application.

CXXVIII.
In support of the cause shown, the Court shall receive any declaration in May receive a _
writing of the party, if signed by him and delivered into the Court by himself )"mtc" ‘lidafmﬁmu
or his Attorney or Vakeel.
t e
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cause be shown,
summons to issue
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CXXIX.
If no sufﬁcient cause be shown on the day ﬁxed, or upon any subsequent
day to which the Court shall enlarge the time for that purpose, the Court shall
issue its order requiring the party to attend and give ewdence.

Attendance of Witnesses, and Consequence quon-attendance.

Persons summoned

to give evidence

CXXX.
Any person who shall be summoned to appear and give evidence in a cause
shall be bound to attend at the time and place named for that purpose.

must attend.

Consequences of
non-attendance by
a witness not a
party to the suit.

Consequences of

CXXXI.
If any witness, on whom any summons to give evidence or produce
a document shall have been served in either of the ways speciﬁed in
Article CXIX., shall, without lawful excuse, fail to comply with such sum
mons, the Court may issue an order to the bailiff or other proper ofﬁcer to
apprehend and bring the witness before the Court. If any such person abscond
or keep out of the way, so that he cannot be seized or brought before the Court,
his property shall be liable to attachment and sale in the same manner as is
provided in Article CXXIII. with respect to a witness on whom the service of
a summons cannot be effected.
CXXXII.
If any witness, attending or being present in Court, shall, without lawful

refusal to give

excuse, refuse to give evidence, or to subscribe his deposition as herein-after

evidence.

required, or to produce any document in his custody or possession named
in such summons as aforesaid, upon being required by the Court so to do, the
Court may commit such witness to close custody for such reasonable time as it
may deem proper, unless he shall, in the meantime, consent to give his evidence,
or to sign his deposition, or to produce the document; after which, in the event
of his persisting in his refusal, the Court may proceed to deal with him according
to the provisions of Article CCIX.

cxxan
If any person, being a party to the suit, who shall be ordered to attend
Consequence of
non-attendance or to give evidence or produce a document, shall, without lawful excuse, fail
refusal of a party. to comply with such order, or attending or being present in Court, shall,
without lawful excuse, refuse to give evidence, or to subscribe his deposition, or

to produce any document in his custody or possession, named in such summons
as aforesaid, upon being required by the Court so to do, the Court may either
pass judgment against the party so failing or refusing, as in case of default, or
give such other order in relation to the cause as the Court may deem proper in
the circumstances of the case.
Any person present
in Court may be
called upon to give
evidence though
not summoned.

CXXXIV.
Any erson present in Court, whether a party or not, may be called upon
by the ourt to give evidence and to produce any document then and there
in his actual possession or in his power, in the same manner and subject
to the same rules as if he had been summoned to attend and give evidence,
or to produce such document, and shall be liable to be dealt with by the Court
as a party or Witness, as the case may he, would, under any of the preceding
provisions, be dealt with for any refusal to obey the order of the Court.

When and how Witnesses are to be examined.

Witnesses must be
examined at the
hearing of the cause
in open Court in
the presence of the
Judge.

CXXXV.
On the day appointed for the hearing or trial of the cause, or on some
other day to which the hearing or trial may be adjourned, the evidence of
the attending witnesses shall be taken orally in open Court, in the presence
and hearing, and under the personal direction and superintendencc of the Judge.
In cases in which an appeal may lie to a higher tribunal, the evidence of each
witness given upon such examination shall be taken down in writing, by or in
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the presence and under the superintendence of the Judge, not ordinarily in the

form of question and answer, but in that of a narrative, and, when completed,

shall be read over to the witness, and signed by him in the presence of the
Judge and of the parties to the suit, or their Attorneys or Vakeels. In case
the witness shall refuse to sign the deposition, the Judge shall sign the same,
and record the reason, if any, given by the witness for such refusal, together
with such remarks thereon as the Judge shall think fit to make. It shall be
in the discretion of the Judge to take down, or cause to be taken down, any
particular question and answer, if there shall appear any special reason for so
doing, or any party or his Attorney or Vakeel shall require it. If any question
put to a witness be objected to by either of the parties, or their Attorneys or
Vakeels, and the Court shall allow the same to be put, the question and answer
shall be taken down, and the objection, and the name of the arty making it,
shall be noticed in taking down the depositions, together wit the decision of
the Court upon the objection. The Judge shall also record such remarks as he
may think material respecting the demeanour of the witness while under
examination. In cases where an appeal does not lie to a higher tribunal, it
shall not be necessary to take down the depositions of the witnesses in writing
at length; but the Judge shall make a short memorandum of the substance
of what each witness may have deposed at the trial of the cause, and such
memorandum shall be written and signed with his own hand, and shall form
part of the record.
CXXXVL
If a witness be about to leave the jurisdiction of the Court, or other good But a witness may

and sufﬁcient cause can be shown to the satisfaction of the Court why his f‘)r1‘l’_e¢ial_°a"se be
examination should be taken immediately, it shall be competent to the Court, $33?“ “nme'
upon the application of either party, at any time after summons issued, to
3'
take the examination of such witness forthwith, or on any day that may be
ﬁxed for that purpose, of which due notice shall be given to the other party
if' the day be ﬁxed in his absence. The witness shall be examined, and his
deposition shall be taken down in writing in the manner herein-after prescribed;
and the deposition so taken down may be read in evidence at the trial, or any
hearing of the cause.
CXXXVII.
All witnesses shall be examined without oath or afﬁrmation or any warning Witnesses m be

as a necessary preliminary to their giving evidence, and they shall, upon such examined without
examination, he found to speak the truth as they would have been bound by 03th, aﬂlrma‘w",
an oath, or a sanction tantamount to an oath.
°" “ammg'

Of Commissions to examine absent Witnesses and make local Inquiries.
CXXXVIII.
When the evidence ot'a witness is required who is resident at some Casesin which

place distant more than a hundred miles from the place where the Court Court may'issue
is held, or who is unable from sickness or inﬁrmity to attend before the Judge “ Cm! “"55!” '0 _

to be personally examined, or is a person exempted by law absolutely, or at the examine w'tnesw'
discretion of the Court, by reason of rank, sex, or other special cause, from
personal appearance in Court, the Court may, on the application of any of
the parties to the suit, order a Commission to issue for the examination of

the witness on interrogatories or otherwise, and may, by the same 01' any sub
sequent order or orders, give all such directions for taking such examinations,
as well within the jurisdiction of' the Court wherein the suit shall be pending
as without, as may appear reasonable and just.

If the witness be resident Where the witness

within the jurisdiction of the Court issuing the Commission, the Commission is withiq the
may be issued to any ofﬁcer of' the Court, or to any subordinate Court, or to (io‘lll'ts-ll‘r's'

any other person or persons whom the Judge may think proper to appoint. ucm'
If the witness be resident at some place which is beyond the jurisdiction of Where the witness
the Court issuing the Commission, and not within the local jurisdiction of is beyondthe

the High Court, but within its general jurisdiction, the Commission shall Court’sjurisdic

ordinarily be issued to the Court within whose particular jurisdiction the witness t‘°"'
may reside, or which can most conveniently execute the same; but under special
F3
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Where the witness
is within the local
jurisdiction of the
High Court.

Where the witness
is beyond the
gmwraljurisdiction
of the High Court.
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circumstances, which may appear to render a different course expedient, the
Commission may be issued to any other person or persons whom the Court
issuing the Commission may thlnk proper to appomt.
CXXXIX.
If the witness be resident within the local jurisdiction of the High
Court, the Commission shall ordinarily be issued to the Court of Small Causes
at Madras [Bombay], but may, under special circumstances, be directed to
any other person or persons whom the Conrt issuing the Commission may think
proper to appoint.
CXL.
Where the evidence is required of a witness who is resident at some
place beyond the general jurisdiction of the High Court, the application for
a Commission to examine the witness must in all cases be made to the High
Court. If the suit in which the evidence of the witness is required be pending
in some other Court than the High Court, the application must be accompanied
by a certiﬁcate from the Court in which the suit is pending, that the applica
tion is made with its permission. In all cases of an application to the High
Court for a Commission to examine a witness, the Commission may be issued
to any person or persons whom the High Court may think proper to appoint;
and whenever a Commission is issued from the High Court for the examina
tion of a witness in a suit pending in any other Court the Commission shall be
made returnable to the Court in which the suit is pending.

Commission to be
returned With the

CXLI.
After the Commission has been duly executed, it shall be returned, together
with the deposition or depositions of the witness or witnesses who may

depOsirions of the

have been examined thereunder, to the Court out of which the Commission

wilnesscs.

issued (except as in the last preceding article mentioned), unless otherwise
directed by the order for issuing the Commission, and then it shall be returned
in terms of such order, and it shall in all cases form part of the record of
the suit. But no deposition taken under a Commission shall be read in
evidence without the consent of the party against whom the same may be
offered, unless it be proved that the deponent is beyond the jurisdiction of the
Court, or dead, or unable from sickness or inﬁrmity to attend to be personally

When depositions
may be read in
evidence.

examined, or distant, without collusion, more than a hundred miles from the

place where the Court is held, or exempted by law absolutely, or at the dis
cretion of the Court, from personal appearance in Court, or unless the Court
shall, at its discretion, dispense with the proof of any of the above circum
stances, or shall authorize the deposition of any witness being read in evidence,
notwithstanding proof that the causes for taking such deposition have ceased at
the time of reading the same; and after the witness shall be produced, and
shall have delivered his testimony, it shall be lawful for the Court, at its
discretion, to authorize the reading of the deposition.

And all depositions

taken under any Commission which may be issued as aforesaid, bein

duly

certiﬁed, may be read, at the discretion of the Court, without proof of the

signature to such certiﬁcate.

Commission
for local investi

gations.

CXLII.
In suits regarding lands or houses, or their limits or boundaries, in which
the Court may deem a local investigation. to be requisite or proper, for
the purpose of elucidating the matters in dispute, the Court may issue a Com
mission to any person whom it may think proper to appoint, directing him to
make such investigation, and to report thereon to the Court. In all such cases,
unless otherwise directed by the order of appointment, the Commissioner shall
have power to examine, not only such witnesses as may be produced to him
by the parties or any of them, but any other person or persons whom he may
think proper to call upon to give evidence in the matters referred to him;
and persons not attending on the requisition of the Commissioner, or refusing
to give their testimony, or to sign their depositions, or being guilty of any
contempt to the Commissioner during the investigation of the matters committed
to him, shall be subject to the like disadvantages, penalties, and punishments,
by orders made by the Commissioner, as they would incur for the same offences
in suits tried before the Court; provided that the Commissioner shall report
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the order to the Court, and obtain its consent thereto, which is to be signiﬁed
by the Judge’s signing the order. The Commissioner shall, after such local
inspection as he may deem necessary, and after reducing to writing, in the
manner herein-before prescribed for taking the depositions of witnesses in the
presence of the Judge, the depositions of such witnesses as he may have
examined, shall return the depositions, together with his report in writing,
subscribed with his name, to the Court issuing the Commission. The report The report “the

and depositions shall be taken as evidence in the cause, and shall form part of Commissioner to
the record; but it shall be com etent to the Court, or to the parties or any be "1“?" as evi

of them with the permission of t e Court, to examine the Commissioner per- gﬁgcﬁe'i'nlhf’lfjuse‘
sonally in open Court, touching any of the matters referred to him, or men- mined inipmljnxj

tioned in his re ort, or the manner in which he may have conducted the investi
gation. The Court may order such sum to be paid to the Commissioner as
may be thought reasonable for his trouble and expenses, and the sum so ordered
to be paid shall be considered as costs in the cause, unless the Court shall other

wise direct.
CXLIII.
In any suit or other judicial proceeding in which an investigation or adjust- A commissioner
ment of acconnts may be necessary, it shall be lawful for the Judge to may be swam“

appoint any person whom he may think proper to be a Commissioner, for zaj'rs‘eitc'gsﬁggw
the purpose of making such investigation or adjustment, and to direct that the
parties or their attomies or vakeels shall attend upon the Commissioner during
such investigation or adjustment. In all such cases the Judge shall furnish the
Commissioner with such part of the proceedings and such detailed instructions
as may appear necessary for his information and guidance ; and the instructions
shall distinctly specify whether the Commissioner is merely to transmit the
proceedings which he may hold on the inquiry, or also to report his own
opinion on the point referred for his investigation. The proceedings of the
Commissioner are to be received in evidence in the case, unless the Judge
may have reason to be dissatisﬁed with them, in which case he will make such
further inquiry as may be requisite, and will pass such ultimate judgment
011; order as may appear to him to be right and proper in the circumstances of
t e case.

Of Judgment and Decree.
CXL IV.
When the exhibits have been perused and considered, and the witnesses Whenjudgmem

examined, and the parties have been heard in person, or by their respective ism be pro
Advocates, Attorneys, or Vakeels, the Court shall pronounce its judgment, either "ounce"
immcdiately or on some future day, of which due notice shall be given to the
parties or their Attorneys or Vakeels.
C XLV.
In an suit concerning the succeSsion or right of inheritance to any zemindary, Right, of an the
talook, and, house, or other real property, where more persons than one would, heirs to be declared
by the Hindoo or Mahomedan Law, be entitled to a portion of the estate, the goﬁases “f succes‘

decree shall adjudge the property, as far as may be practicable, among all the
heirs in the proportions to which they may be respectively entitled.

'

CXLVI.
In all suits in which issues have been framed the Judge shall state his 'Ithe Judge to state
ﬁnding or decision on each separate issue.
hls daemon on
each issue ;

CXLVII.

The judgment shall in all cases direct by whom the costs of each party Mild to direct‘by
are to be paid, whether by himself or by another party, and whether in {re 335%“ “1" t°
whole or in what part or proportion; and the Judge shall have full power to
award and apportion costs, in any manner he may deem proper, except in so
far as is herein otherwise provided.
CXLVIII.
Under the denomination of costs are included the whole of the expenses What is included

necessarily incurred by either party on account of the suit, and In enforcing the "1 costs
F 4
-
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decree that may have been passed therein, such as the expense of summoning
the Defendants, fees of Advocates, Attorneys, or Vakeels, or ofﬁcers of court,
and subsistence money to peons or other persons employed in serving processes,
charges of witnesses, and sums awarded to commissioners either in taking
evidence or in local investigations.
How the judgment
is to be delivered.

What the decree is

CXLIX.
The judgment shall be pronounced in open Court, and in all Courts
except the High Court it shall be imperative on the Judge to state the reasons
for his judgment at the time of pronouncing the same. The judgment shall
in all cases be written out and signed by the Judge. The judgment shall be
written out in the vernacular language of the Judge, except when the Judge,
being a native of the country, and sufﬁciently conversant with the English
language to be able to write a clear and intelligible decision in that language,
may prefer to write his judgment in English, and in that case the judgment
may be written out in the English language. Whenever the judgment is written
out in any other language than that which is in ordinary use in the proceedings
before the Court, the judgment shall be translated into such language so being
in ordinary use in the Court, and the translation shall also be signed by the
Judge.
CL.
The
decreethe
shall
bear date
thesuit,
daythe
on names
which and
the judgment
wasofPthe
assed,
and
shall
contain
number
of the
descriptions
parties,

to contain.

and particulars of the claim, as stated in the Register of the suit, the title of every

Copies of the de
cree to be furnished
gratuitously.

When a native
ofﬁcer or soldier is

a party to the suit,
a copy of the
decree is to be sent

to his commanding

exhibit produced in the cause, and the names of any witnesses who may have
been examined, and a distinct statement of the issues when any may have been
framed. It shall also contain an exact copy of the ordering part of the judgment
or a translation thereof in the language in ordinary use in proceedings before
the Court, and shall be sealed with the seal of the Court and signed by the
Judge.
CLI.
Copies of the decree shall be furnished gratuitously to the parties or their
Attorneys or Vakeels, on application to the Clerk or other proper ofﬁcer of
the Court.
CLII.
When a native ofﬁcer or soldier in the service of the Government is
a party to a suit, and is not present at the time of its decision, an authenticated

copy of the decree shall be transmitted by the Court to the commanding
ofﬁcer of the corps or detachment to which such native ofﬁcer or soldier shall
belong, for the purpose of its being communicated to him.

ofliccr.

CHAPTER III.
EXECUTION OR ENFORCEMENT or Dacaaas.

How decrees are
to be enforced.

CLIII.
If the decree be for land or other immoveable property, the same shall be
delivered over to the party to whom the same may have been adjudged; if
the decree be for any speciﬁc moveable, or for the speciﬁc performance of
any contract, or for the performance of any other particular act, it shall be
enforced by imprisonment of the party adjudged to perform the same, or by
attaching his or their property, and keeping the same under sequestration until
further order of the Court, or by both imprisonment and sequestration if
necessary ; if the decree be for money, it shall be enforced by the imprison

ment of the party against whom the same may have been adjudged, or the
attachment and sale of his property, or by both if necessary ; and it' such party
be other than a defendant, the decree may be enforced against him in the same
manner as a decree may be enforced under the provisions of this Chapter against
a defendant.
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Application for Execution.
CLIV.
The application for execution of a decree shall be made to the clerk or
other proper ofiiccr of the Court by the applicant in person, or through his
Attorney or Vakeel in the cause, or some other Attorney or Vakeel duly
appointed to act- for him in that behalf, in manner herein-before mentioned.

Application for ex
ecution how to he
made.

CLV.
If any person in whose favour a decree has been passed shall die or become If the person by or
whom the
bankrupt or insolvent after such decree, and before execution shall be fully against
decree has been
had thereon, application for execution of the decree may be made by or obtained shall die
on behalf of the legal representative or representatives, or the assignee or or become bank
assignees, of the person so dying or becoming bankrupt or insolvent as afore rupt or insolvent,
for
said, and if the Court shall think proper to grant such application, the decree application
execution may be
may be executed accordingly. And, in like manner, if any person against made by or against
whom a decree has been passed shall die after such decree, and before exe his legal repre

cution has been fully had thereon, application for execution thereof may be made
against the legal representative or representatives or the estate of the person so
dying as aforesaid, and if the Court shall think proper to grant such application,
the decree may be executed accordingly.
CLVI.
The application for execution of a decree shall be accompanied with the
following particulars distinctly written in the language in ordinary use in pro

sentative.

Particulars to be
given with the
application.

ceedings before the Court, viz., the number of the suit, the names of the

parties, the date of the decree, whether any appeal has been preferred from
the decree, and whether any and what adjustment of the matter in dispute has
been made between the parties subsequently to the decree; the amount of
the debt or damages due upon it, if the suit were for money ; the amount of
costs, if any were awarded; the name of the person or persons against whom
the enforcement of the decree is sought; and the mode in which the assistance of'
the Court is required,whether by the delivery of the property speciﬁcally decreed,
the arrest and imprisonment of the person or persons named, or attachment of
his or their property.
CLVII.
When the application is for an attachment of the defendant’s land or other
immoveable property, it shall also be accompanied with an inventory or list
of such property, containing such a description of each item thereof as may
be sufﬁcient to identify it, together with a speciﬁcation of the defendant’s share

Further particulars
when the applica
tion is for an at
tachment of im
moveable property.

or interest therein, to the best of the applicant’s belief, and so far as he has been

able to ascertain the same. And where the property is an estate paying revenue
to government, or any portion of such estate, the application for an attach
ment shall be accompanied with an authenticated extract from the register of
the collector’s ofiice, specifying the jummah of such estate, and the names
and shares of the registered proprietors.
CLVIII.
Where the application is for an attachment of the defendant’s moveable estate, The application
or any part thereof, or of debts or money belonging to him, it may also be for an attachment
of moveable pro
accompanied with an inventory or list of the property to be attached, con perty
may be
taining a reasonably accurate description of each item thereof; or the plaintiff special or general.
may apply for a general attachment of the defendant’s moveable estate, debts,
ang money wheresoever the same can be found, to the amount of the judgment
an costs.

CLIX.
The Clerk or other proper ofﬁcer of the Court, on receiving any application Duty of' the ofﬁcer
for execution of a decree, accompanied with the particulars above mentioned, on receiving the
or such of them as may be applicable to the case, shall compare the same application.

with the original decree contained in the record of the cause; and if they

shall be found to correspond therewith, shall enter a note of the application,
and the date on which it was made
the register of the suit. 1f the par
4.
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ticulars shall not be found to correspond with the original decree, the Clerk
or other proper ofﬁcer shall either return them for correction to the person
making the application, or shall, with the consent of such person, make the
necessary correction himself.

Il’feasures required in certain Cases preliminary to the Issue of the Warrant.

In certain special
cases, the defendant

may be called on
to show cause.

CLX.
If an interval of more than one year shall have elapsed between the date
of the decree and the application for its execution, or if the enforcement of
the decree be solicited by or against individuals being heirs or representatives
of the original parties in the suit, or against one only of several individuals
equally affected by the decree, or if it shall appear that the matter in dispute
has been adjusted by the parties subsequently to the decree, either by the
voluntary surrender of the thing or property adjudged, or by the payment of
the sum decreed, either in whole or in part, or by giving security for the same,
or entering into an instalment bond or otherwise, or where the decree is for
the delivery of a speciﬁc moveable, or for the speciﬁc performance of a contract
or any other particular act, and the application is for the enforcement thereof
by imprisonment of the party adjudged to deliver or perform the same, the
clerk or other proper ofﬁcer of the Court shall, instead of proceeding to the
immediate enforcement of the decree, submit the application for execution
thereof to the Judge; and it shall be competent to the Judge, if he shall

think proper, to issue a notice to the party against whom execution may be
sued for, requiring him to show cause, within a limited period to be ﬁxed by
the Court, why the decree should not be executed against him. If upon such
notice the party shall not attend in person or by attorney or vakeel, or shall
not show sufﬁcient cause to the satisfaction of the Court why the decree should
not be forthwith executed, the Court shall order it to be executed accordingly.

If the party shall attend in person or by attorney or vakeel, and shall offer
any objection to the enforcement of the decree, the Court shall issue such
order as in the circumstances of the case may appear to be just and proper.

Application for a
general attachment
of moveable pro
perty must be
referred to the
judge.

CLXI.
Where the application is for a general attachment of the moveable estate
of the defendant, the clerk or other proper ofﬁcer of the Court shall submit

the application to the judge, and it shall be competent to the judge, if
he shall think proper, (and if the plaintiff shall in person, or by his agent,
give security to the satisfaction of the Court, in such sum as may be considered
adequate, for any injury that may be occasioned by the attachment of property
belonging to any other person or persons than the defendant,) to direct that
an order do issue for the attachment of the defendant’s moveable property
wherever the same may be found, to the amount of the judgment and costs,

or such other sum as may be speciﬁed in such order.

The judge may
summon and exa
mine the defendant
as to his means of
payment.

CLXII.
Before granting the order for a general attachment, or upon the application
of the plaintiff at any time after judgment and before complete execution of
the decree, the judge may summon the defendant, and examine him as to his
property and his means of satisfying the judgment, in the same way as if he
were not a party to the suit.
CLXIII.

If the judgment be

If the decree be for a zemindary, talook, land, house, or other real

by default and for

estate or property, or any share therein, and the judgment shall have been
passed against the defendant or defendants by default, the clerk or other proper
ofﬁcer of the Court, before proceeding to execute the decree, shall issue a
proclamation calling upon all persons having any claim to the property in
question to appear on a certain day, to be speciﬁed in the proclamation, and
which shall not be later than ﬁfteen days from the date of the application
for the execution of the decree, either in person or by an attorney or vakeel,
and be prepared to state their claims to the Court, and support them by
sufﬁcient evidence.

land, a proclama
tion for claimants
to be issued before
execution.
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CLXIV.
The proclamation shall be read aloud by the bailiff or other proper officer
in some public place within the limits of or adjacent to the zemindary,
talook, land, house, or other real estate, or property, for which, or a share in

How the proclams.
tion is to be pub—
lished.

which, the judgment by default may have been given, and a copy thereof shall
be ﬁxed up in some conspicuous part of the Court House; and if thejudgment
by default shall have been given by any Court subordinate to the Zillah
Judge, a copy of the proclamation shall also be ﬁxed up in the Court of the
Zillah Judge, as well as in the Court of the particular Judge in whose Court
the judgment may have been given.
CLXV.
If no claimant to the property shall appear on the day ﬁxed in the pro
clamation, either in person or by attorney or vakeel, to offer any objection to
the execution of the decree, the Court shall order the decree to be executed

If no claimant ap
pear, execution to
issue.

in the same manner as if the judgment had not been given by default.
CLXVI.
If on the day ﬁxed in the proclamation, any claimant to the property shall '
appear, in person or by attorney or vakeel, and shall offer any objection to
the enforcement of the decree, the Court shall proceed forthwith to inves
tigate the same, in the like manner and with the like powers as if the claimant
had been originally made adcfendant to the suit, but shall restrict its inquiry to
the fact of possession only; and if it shall appear to the satisfaction of the

Investigation of
claims, how to be
made.

Court, that the zemindary, talook, land, house, or other estate or property

mentioned in the decree was not in the possession of the party against whom
the judgment by default may have been given, nor in the occupancy of ryots,
or cultivators, or other persons, paying rent to him at the dateof the commence
ment of the suit, the Judge shall pass an order to stay execution of the decree,
and shall call upon the party applying for execution thereof to show cause
why the judgment should not be set aside and cancelled. And if the party
shall fail to show such cause to the satisfaction of the Court, the Court shall

forthwith cancel the said judgment, and an entry of the cancellation shall be
made in the Register of the suit. If it shall appear to the satisfaction of the
Court that the zemindary, talook, land, house, or other estate or property

mentioned in the decree, was in the possession of the party against whom the
judgment by default was given, or in the occupancy of ryots, or cultivators, or
other persons paying rent to him at the date of the commencement of the suit,
it shall direct the decree to be executed in the same way as if the judgment had
not been by default. The decision of the Court in the investigation mentioned
in this article shall not be subject to appeal, but the party against whom the
same may be given shall be at liberty to bring a suit to establish his right
at any time within one year from the date of the order.

Issue of the Warrant.
CLXVII.
When the clerk or other proper ofﬁcer of the Court is satisﬁed as to the
particulars above referred to, and all necessary preliminary measures have been

Warrant to be
under seal of

taken when any such are required, he shall forthwith prepare and issue, under Court.

the seal of the Court, the proper warrants for the execution of the decree.
CLXVIII.
Every warrant for execution of decree shall bear date on the day on
which the same shall be issued, and shall be sealed with the seal of the Latest day of

Court, and delivered to the bailiff or other proper ofﬁcer.

A day shall be

execution to be
written in war

speciﬁed at the bottom of the warrant on or before which it must be executed, rant, and time and
and the bailiff or other proper ofﬁcer shall in all cases indorse upon the order manner of execu
the day and the manner in which it was executed, and shall return it with tion to be indorsed.
such indorsement to the Court from which it issued.
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0f the Execution of Decreesfor Immoveable Properly.

How immoveable
property is to be
delivered when
not in the occu

pancy of ryots.

CLXIX.
If the decree be for a house or other immoveable property not in the
occupancy of ryots or other persons entitled to occupy the same, delivery
thereof shall be made by putting the party to whom the house or other im
moveable property may have been adjudged, or any person whom he may
appoint to receive delivery on his behalf, in possession thereof, and, if need be,

by removing any person who may refuse to vacate the same.
How it is to be
delivered when
in the occupancy
of ryots.

CLXX.
If the decree be for land or other immoveable property in the occupancy
of ryots or other persons entitled to occupy the same, delivery thereof shall
be made by erecting a pole upon some place within or adjacent to the land
or other immoveablc property, and proclaiming to the occupants of the property
by heat of drum, at some convenient place or places, the substance of the
decree in regard to the property.
CLXXI.

Obstruction to ex
ecution of decree
for land.

If the decree shall be for the possession of a zcmindary, talook, land, house,

or other real estate or property, or share therein, and the party or parties in
whose favour the same shall have been adjudged shall be resisted or obstructed
by any person or persons in obtaining effectual possession thereof, and shall
make an application to the Court, either in person or by attorney or vakeel,
at any time within one month from the date of the ofﬁcer’s return to the
warrant for execution of the decree, the Court shall ﬁx a day for investigating
Defendant may be
into
the matter of his complaint, and if reasonable ground shall be shown to
summoned if sus
the
satisfaction
of the Court for believing that the obstruction or resistance
pected of implica
tion.
in question has been occasioned by the defendant or defendants, or by some
other person or persons at his or their instigation, the Court shall issue a sum

mons to the defendant or defendants calling upon him or them to appear, on
the day appointed for the investigation, to attend and give evidence.
Court now to pro~
ceed if he cannot
be found or fails to
attend.

CLXXII.
In all cases in which a summons shall be issued for the attendance of
a party at any time or for any purpose after judgment, the summons shall be
served in the manner herein-before prescribed for the service of a summons
upon a witness, and if he cannot be served in either of the ways speciﬁed in

Article CXIX., or if after being served he shall, without lawful excuse, fail to
comply with such summons, or attending, or being present in Court, shall, with
out lawful cxcusc, refuse to give evidence, he shall be liable to be dealt with

in the same way as if he were not a party to the suit, and as any other person
would be dealt with in the like circumstances, under Articles CXXIII.,
CXXXI., and CXXXII. respectively.
CLXXIII.
How defendant
If the Court shall be satisﬁed, after such investigation of the facts of the
may be dealt with case as it may deem proper, that the resistance or obstruction complained
if he persists in
of was caused or occasioned by the defendant or defendants, or by any other
obstructing the
person
or persons at his or their instigation, and that the complainant is still
plaintiff.
resisted or obstructed in obtaining effectual possession ofthe property adjudged
to him by the decree, by the defendant or defendants, or some person or

persons at his or their instigation, the Court may, without prejudice to the
operation of the provisions of Article CCIX., commit the defendant or defen
dants to close custody until further orders.
CLXXIV.
Obstruction by a
bondﬁde claimant.

If it shall appear to the satisfaction of' the Court that the resistance or

obstruction to the execution of the decree has been occasioned by any person
or persons claiming bond ﬁde to be in possession of the estate or property on
his own account, or on account of some other person or persons than the
defendant or defendants to the suit, the Court shall, without prejudice to the
operation of the provisions of Article CCIX., proceed to investigate the claim
in the same manner and with the like powers as if the claimant had been
made originally a defendant to the suit, and shall pass such order for staying
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execution of the decree, or executing the same, as it may deem proper in the
circumstances of the case; and the order of the Court shall not be subject to
appeal, but the party against whom the same may be pronounced shall be at
liberty to bring a suit to establish his right at any time within one year from the
date of the order.

Of the Execution of Decreesjbr Money by Attachment of Property.
CLXXV.
If the dceree be for money, and the person or persons applying for What property
execution thereof shall desire that the amount shall be levied from the estate may b? attachedi"

and property of the person or persons against whom the same may have been 3:25:30" of
pronounced, the Court shall cause the attachment of any lands, houses, goods,
chattels, effects, money, bank notes, cheques, bills of exchange, romissory
notes, hoondees, Government securities, bonds, or other securities fgr money,

'

debts, shares in the capital or joint stock of any railway, banking, or other
public company or corporation, or other property whatsoever, moveable or im
moveable, belonging to the defendant or defendants, and whether the same be

held in his or their own name or names, or by another person or other persons
in trust for him or them, or on his or their behalf, to the amount or value of the

sum decreed and costs, or to such extent as may be deemed necessary for the
purpose of securing the satisfaction and payment of such amount and costs.
CLXXVI.
Where the property shall consist of goods, chattels, effects, or other The attachment is
moveable estate, the attachment shall be made by actual seizure, and the “Kbe mule by,

bailiff or other ofﬁcer shall keep the same in his own custody, or in the se'zumtwfen "1:;
.

.

.

proper y is goo s

custody of his subordinates, and shall be respons1ble for the due custody and chattelm

thereof. Where the property shall consist of lands, houses, or other immoveable
estate, the attachment may also be made by actual seizure, but it shall
be in the option of the Court, if it shall think proper, instead of directing
its ofﬁcer to make seizure and assume possession of the property, to issue a

B seizure or b
pgmbimy DMZ,
when it is real
estim

written order prohibiting the sale, mortgage, gift, or other transfer thereof, and

all persons from receiving or taking the same by purchase, gift, or otherwise
howsoever, and also prohibiting all ryots or cultivators and other tenants and
occupiers of the land from paying their rents to any person or persons whomso
ever, until thc further order of the Court; with permission in the meantime to
pay their rents into Court, to the treasurer or other proper ofﬁcer who may
be authorized to receive or grant receipts for the same. Where the property By prohibitory
shall consist in whole or in part of debts, or of shares in any railway, banking, or 9")“ only When
other public company or corporation, the attachment shall be made in all cases 1‘ ls debts“
by a written order of the Court, prohibiting the creditor from receiving the
debts, and the debtor from making payment thereof to any person or persons

whomsoever, until the further order of the Court, or prohibiting the person
in whose name the shares may be standing from makin any transfer of the
shares or receiving payment of any dividends thereof until such further order.
Where the property shall consist in whole or in part of money standing in the By notice when it
name of the defendant or to his account, and in deposit in any Court of Justice is mmfey "1 ‘gel‘os‘t

or office of Government, or of interest on Government paper, the attachment 1?cgogglgigrn'g':lzt
shall be made by a notice to such Court or ofﬁce requesting that the mone

oﬂice,

or interest may be held, subject to the further orders of the Court by which
the notice may be issued.
CLXXVII.
In the case of lands, houses, or other immoveable property, the written order When the attach

shall be read aloud at some place on or adjacent to the same lands, houses, or "If"? is by Pro
other property, and shall be ﬁxed up in some conspicuous part of the Court
3132?.
House; and if the lands, houses, or other immoveable property are situated ,0 be made knoism
beyond the limits of the town of Calcutta, a copy of the written order shall also,
be ﬁxed up in the cutcheryvof the collector of the zillah in which the lands,
houses, or other immoveable property may be situated. In the case of debts,
the written order shall also_,.be ﬁx'eg up in some conspicuous part, of the
3
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Court House, and copies of the written order shall be sent by post to each
individual debtor. And in the case of shares in the capital or joint stock of any
railway, banking, or other public company or corporation, the written order shall
in like manner be ﬁxed up in some conspicuous part of the Court House,
and a copy of the order shall be sent to the manager, secretary, or other proper
ofﬁcer of the company.
CLXXVIII.
After any attachmentshall have been made by actual seizure, or by written
order as aforesaid, and in the case of an attachment by written order after it
shall have been duly intimated and made known in manner aforesaid, any private

All private alien
ntions of property
under attachment
to be null and

alienation of the property or shares attached, whether by sale, gift, or otherwise,

void.

and any payment of the debt or debts or dividends to the defendant or defendants,
during the continuance of the attachment, shall be null and void.

CLXXIX.
In all cases of attachment under the preceding articles, it shall be competent
to the Court, at any time during the attachment, to direct that any art of the
property so attached as shall consist of money or bank notes, or a su icient part
thereof, shall be paid over and delivered to the party or parties applying for
execution of the decree ; or that any part of the property so attached as may
not consist of money or bank notes, so far as may be necessary for the satisfac
tion of the decree, shall be transferred and delivered to the party or parties
applying for execution of the decree, if he or they shall be disposed to accept

The Court may di
rect money or

bank notes to be

paid to the plain
tiﬁ‘,
or other attached

property to be
made over to him
at a reasonable

price,

the same in satisfaction or part satisfaction of the amount decreed and costs, at
or sold by public the market value or such price as the Court may deem fair and reasonable; or
auction.
that any part of the property so attached shall be sold, and that the money
which may be realized by such sale, or a sufﬁcient part thereof, shall be paid to
such party or parties.
CLXXX.
Where the property attached shall consist of debts due and owing to the
Where the pro
perty consists of
party who may be answerable for the amount of the decree, or of any lands,
debts or real estate ouses, or other immoveable estate or property, it shall further be competent to
a manager may be
the Court to appoint a manager of the said estate or property, with power to
appointed.
sue for and compound for the debts, and to collect the rents or other receipts
and proﬁts, or to raise money by mortgage or conditional sale of the land or
other immoveable property, and to make and execute such deeds or instruments
in writing as may be necessary or requisite for the purpose, and to pay and
apply the same rents, proﬁts, or receipts, or money so to be raised, towards the

payment and satisfaction of the amount of the decree and costs; and in an

casein which a manager shall be appointed, such manager shall be bound to
render due and proper accounts of his receipts and disbursements from time to
' time as the Court may direct.
CLXXXI.
When full satisfaction shall be made of the amount decreed and costs, with

Attachment to be
released after full
satisfaction of the
decree.

all charges and expenses which may be incurred by the said attachment, or the
same shall be otherwise paid and satisﬁed by the defendant or defendants,
the attachment shall be forthwith released; and if the defendant or defendants

shall desire that due intimation shall be given of such release, the order for the
release of the attachment shall, at his or their expense, be proclaimed and inti
‘ mated in the same manner as herein-before prescribed for the proclamation of
the attachment.

Of Claims to attached Property.

How claims and
objections to sale
'of attached pro
perty are to be in
vestigated.

CLXXXII.
In the event of any claim being preferred to or objection offered against the
sale of lands or any other real or personal property which may have been
attached in execution of a decree, or under and by virtue of any order for
sequestration which may be passed before judgment, as not belonging to the
defendant or defendants, and consequently not liable to be sold in execution
of a decree against him or them, the Court shall, subject to the proviso
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contained in the next succeeding article, proceed to investigate the same
in the same manner and with the like powers as if the claimant had been
originally made a defendant to the suit, and also with such powers as regards
the summoning of the original defendant or defendants as are contained in
Articles CLXXI. and CLXXII. And if it shall appear to the satisfaction
of the Court that the land or other real or personal property so advertised
to be sold in execution of the decree was not in the possession of the
party against whom execution is sought, or of some other person in trust for
him, or in the occupancy of ryots, or cultivators, or other persons paying rent

to him at the time when the property was attached, or that being in the pos
session of the party himself at such time, it was so in his possession not on his
own account or as his own property, but on account of or in trust for some
other person or persons, the Judge shall pass an order for releasing the said

property from attachment. But if it shall appear to the satisfaction of the
Court that the land or other real personal property advertised to be sold in
execution of the decree was in possession of the party against whom execution
is sought, as and for his own property, and not for or on account of any other
person or persons, or was in the possession of some other person in trust for him,

or in the occupancy of ryots, or cultivators, or other persons paying rent to
him at the time when the property was attached, the Court shall pass an order
disallowing the claim and shall direct the decree to be executed. The order
which may be passed by the Court under this article shall not be subject to
appeal, but the party against whom the same may be given shall be at liberty
to bring a suit to establish his right, at any time within one year from the date
of the order.
CLXXXIII.
The claim or objection shall in all cases be preferred or made at the earliest
opportunity to the Court that shall have ordered the attachment; and if the
property to which the claim or objection applies shall have been advertised
for sale, the sale may (if it appears necessary) be postponed for the purpose
of making the investigation mentioned in the last preceding article; provided
that if it shall appear that the preferring or making of the claim or objection
has been designedly and unnecessarily delayed, with a view to obstruct the ends
of justice, the sale shall not be postponed, and the claimant shall be left to
prosecute his claim after the sale by a regular suit.

Claims and objec
tions should be
preferred at the
earliest oppor
tunity.

Of Sales in Execution of Decrees.
CLXXXIV.
Sales in execution of decrees shall be conducted by the proper ofﬁcer of the
Court, and shall in all cases be made by public auction in manner herein-after

Sales to be by
public auction ;

mentioned, except where the property to be sold shall consist of Government exception as to
securities; and with respect to such securities, it shall be competent to the G overnment
Court to authorize its ofﬁcer, or any other person whom it may think proper to paper.
appoint, to sell and dispose of the same through a broker at the market rate of
the day, and, if the endorsement of the party in whose name any such security
is standing shall be required to transfer the same, to endorse such security thus
“ A.B. by CD. by order of” (as the case may be), and in the meantime, until
such sale, to receive any interest which may become due thereon, and to sign

receipts for the same ; and any endorsement which shall be made as aforesaid
shall be as effectual to pass the said securities, and to give a good title to the
holder thereof, and any receipt which shall be signed as aforesaid shall be as
valid and effectual for all purposes, as if the same had been made or signed by
the party himself or his constituted attorney.
CLXXXV.
In all cases of intended sale, whether of moveable or immoveable property, How other pro?
in execution of any decree or other judicial process, where the property shall perty taken in exe
must be
not consist of Government securities, and in all sales of Government secu cution
sold.

rities, when the Court shall direct that the same be sold by ublic auction, a
proclamation of the intended sale, with particulars of the tlme and place of
sale, of the property to be sold, inréuding the jummah of the estate when the
4
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property to be sold is an estate paying revenue to Government, or any portion
of any such estate, and of the amount for the recovery of which the sale is
ordered, shall be made in the current language of the country, and at Calcutta
it shall also be made in the English language, at least thirty days before the
appointed day of sale, exclusive of the day of sale, and of the date on which
the proclamation may be ordered. Such proclamation shall be made, in Calcutta,
in the mode that has been usual in the case of sales by the sheriff, and at other
places in the usual mode, by heat of drum, on the spot where the property is
attached; and a written notiﬁcation to the same effect shall be afﬁxed 1n some

conspicuous place in the Court of the judge who shall have ordered the sale,
and also in the Court of the Zillah judge, where the judge who ordered the
sale is subordinate to the Zillah judge. When the attachment shall have
taken place at some place beyond the limits of the ordinary original jurisdic
tion of the High Court, the written notiﬁcation shall also be afﬁxed in some

conspicuous place within the town or village in which the attachment may take
place, and the cutcherry of the collector, and also in the Court of the local
moonsiff.
CLXXXVI.
Ii‘m‘i'lg but “'9

In all cases of a public sale of property in execution of a decree, it shall be

{Qgrl'jt‘g‘f'flﬁje'P' clearly explained to the bidders at the sale, that nothing _is guaranteed to them
fendantguaranteed in the land or other property sold beyond the rights and 1nterests therein of the

to the purchaser-

individuals answerable for the amount of the decree or other process in execu
tion of which the sale is made.

CLXXXVII.
The process for

The usual (process for attachment and sale in such cases, when the property

atmhmema'm

to be attache consists of goods, chattles, or other personal estate other than

sale mav in certain

.
.
_
debts, may either
be issued
successwely
or Simultaneously,
as the Judge direct

cases be issued

sgmulmneously,

ing the sale may in each instance think proper; but no sale shall in any

instance take lace without a previous proc amation for the period speciﬁed in
Article CLX XV.; and any material irregularity in the sale which may be
established on investigation to the satisfaction of the Court by whom the sale
may have been ordered, shall be sufﬁcient to invalidate the sale, provided that
an application objecting to the sale on the ground of such irregularity be made
to the Court by the party objecting thereto, either in person, or by Attorney
or Vakeel, within one month after the sale.

CLXXXVIII.
The sale, if not
Ifno such application as is mentioned in the last preceding Article be made within
°b1ected ‘° b"
one month after the sale, or if such application shall be made and the objection
lL'fi‘QEZ‘L'fiygnfﬁ If shall be disallowed, the judge shall pass an order conﬁrming the sale; and, in
disallowed, shall
become absolule-

like manner, if such application shall be made, and if the objection be allowed,
the judge shall pass an order setting aside the sale for irregularity. The order
which may be passed in either case unless appealed from, and if appealed
from
the order
passed
on shall
the aIbe
peal,
shall befrom
ﬁnal,
and thea party
against
whomthen
the same
has been
given
precluded
bringing
fresh suit
for
establishing his claim.
CLXXXIX.

Certiﬁcate tobe

After the sale shall have become absolute in manner aforesaid, the Court

granted to the pur- shall grant a certiﬁcate to the person who may have been declared the pur
chase" °Him¢
chaser at such sale, to the effect that he has purchased the right, title, and
interest of the defendant in the property sold, and such certiﬁcate shall be taken
and deemed to be a valid transfer of such right, title, and interest, to all intents

and purposes whatsoever, any law or practice to the contrary thereof notwith
standing.
CXC.
And deliverymade
When the property sold shall consist of goods, chattels, or other personal
of Prollertlﬂsold a“ estate of which seizure has been made, the same shall also be delivered to
f‘" as pract'cable' the purchaser or purchasers thereof; and where it shall consist of lands,
houses, or other immoveable property, the right, title, and interest of the
defendant therein shall, as far as practicable, be delivered to the purchaser or
purchasers thereof by erecting a pole upon some place within or adjacent to the
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land or other immoveable property, and proclaiming by heat of drum, at some
convenient place or places, to the oceupa nts thereof, that the right, title, and
interest of the defendant or defendants therein has been transferred to the
purchaser or purchasers.
CXCI.
Whenever a public sale is set aside as invalid under Article CLXXXVII.,
or on any account whatever, the purchaser shall be entitled to receive back
his purchase money on restoring any property delivered over to him, with or
without interest, in such manner as it may appear proper to the Court to direct
in each instance.

If the sale be set
aside price to be
returned to pur
chaser.

Off/w Execution of Decrees by Imprisonment.
CXCII.
\Vhen a defendant under a decree is committed to prison in execution thereof,
the judge shall ﬁx whatever monthly allowance he shall think sufﬁcient for
his subsistence, not exceeding
per day, which shall be supplied
by the party at whose instance the decree may have been executed, to the
proper ofﬁcer of the Court, or of the gaol where the defendant may be in
custody, by monthly payments in advance, on or before the let day of each
month; the ﬁrst payment to be made on the day of imprisonment for such
portion of the current month as may remain unexpired.
CXCIII.
A defendant will be released at any time on the decree being fully satisﬁed,
or at the request of the person or persons at whose instance he mayhave been
imprisoned, or on such persons omitting to pay the allowance as above directed,
for the space of twenty-four hours after it has become due; and further, his

Subsistence
money ofa defend

ant in gaol how
ﬁxed and fur
nished.

Imprisonment for
debt limited to
two years.

imprisonment on account of the decree which occasioned it shall not, in any case,

exceed two years.
CXCIV.
Sums disbursed by a plaintiff for the subsistence of a defendant in gaol shall
be added to the decree, and shall be recoverable from his property under the

Subsistence money
to be added to
amount of decree.

ordinary rules; but the defendant shall not be detained in custody or arrested
on account of such disbursements.
CXCV.
Any person in conﬁnement under a decree who is not entitled to the beneﬁt Application may
of any Act for the relief of insolvent or bankrupt debtors in India, may at any be made for release
conﬁnement
time procure his enlargement by making an application to the judge to that from
on a surrender of
effect, and furnishing in writing a full and fair account of all his property of the whole of the
whatever nature, whether in expectancy or in possession, and whether held ex debtor's property.
clusively by himself or jointly with others, or by others in trust for him, and
of the places respectively where such property is to be found, and moreover
assigning the whole of such roperty to ‘such person as the Court may direct,
or such part thereof as may be suﬂieient for the satisfaction of the decree. In
such case the judge shall cause the Plaintiff to be furnished with a copy of
the account of the defendant’s property, and call on him within a reasonable
period, to be ﬁxed by the judge, to make proof of any fraudulent conceal
ment or misrepresentation made by the defendant ; and on his failing to make
such proof within the period speciﬁed shall cause the defendant to be set at
liberty.
CXCVI.
But if the plaintiff shall within the time speciﬁed, or at any subsequent period, If guilty of fraud
prove to the satisfaction of the Judge that the defendant, for the purpose of or concealment,
imprison
procuring his enlargement without satisfying the decree, wilfully concealed pro debtor’s
ment may be ex
perty, or his right or interest therein, or fraudulently transferred or removed tended to two
roperty, or committed any other act of bad faith, the Judge shall, at the years ;
instance of the plaintiff, either retain the defendant in conﬁnement, or commit
and he may be
further dealt with
and may also, if he shall think criminally on

him to prison, as the case may be, unless he shall have already been in con—
,ﬁnement two years on account of the decree;

4.
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account of his

proper, send the defendant to the magistrate to be dealt with aCcording to the

fraud'

provisions of Clause 193 of the Penal Code.

CXCVII.
Though the deA defendant once enlarged shall not again be imprisoned on account of the
{l‘éndantbe'e'f’f‘sed» same decree except under the operation of the last preceding Article, but his

lizbfgggfitge“

property will continue liable, under the ordinary rules, to attachment and

decree.

sale in satisfaction of the decree until the same shall be fully made.

CXCVIII.
Attaching creditor
Whenever property is attached in execution of a decree, on the application
to be ﬁrst paid out of any person or persons, such person or persons shall be entitled to be ﬁrst

‘t’qfcll’xrapmy '4"
‘ u"

paid out of the proceeds thereof, notwithstanding a subsequent attachment of
the same property by another party in execution of a prior decree

Of the mebrcement of a Decree out of the Jurisdiction of the Court by which it
was passed.

CXCIX.
Thedecrees of any

Courts may be
ex‘i‘mmd hey?“

A decree which cannot be enforced or executed within the jurisdiction of

the Court by which it was passed may be enforced or executed within the
jurisdiction of another Court, in the manner following:

their own juris
diction by other
Cou
Ho; L.
prlicationis

‘
.
rlhe
party may apply to the Court winch
shall have passed such decree

to be made for

for a copy thereof, and also

such execution.

decree has not been obtained by execution within the jurisdiction of the said
Court, also for a copy of any- order for execution of such decree that may
have been passed. The Court, unless there be any sufﬁcient reason to the
contrary, shall cause such copy and certiﬁcate to be furnished; and the same
shall be signed by the judge or one of the judges of the Court, and sealed
with the seal of the Court.
‘
CCI.
If such Court shall be the principal Civil Court of original jurisdiction in
the district, the judge shall describe himself accordingly in the certiﬁcate, and
shall also name the Court and the district.

Judge certifying
decree, hoyv w
descr'be h‘mself'

for a certiﬁcate that satisfaction of such

CCII.
Certiﬁcate to pass
fm'" Chiefpwrt

If the Court shall not be the principal Civil Court of original juris
diction in the district, the copy of the judgment, and of the order for exe

e

cution,
if any, and
the certiﬁcate
of the . judge
shall
without
delay
be
trans
.
. .
.
.
.
.
.
.
-

it i,- u, be me.

mitted to the principal C1vrl Court of original jurlsdlctlon 1n the (llStI‘lCt; and

cuted.

the judge or one of the judges of such Court shall issue a certiﬁcate under
his hand and the seal of the Court, verifying the signature of the Judge of the
Court in which the decree shall have been given to the documents above men
tioned ; and in such certiﬁcate the judge signing the same shall describe himself
as the judge or one of the judges of the principal Civil Court of the district,
and shall also name the Court and the distrlct.

CCIII.
Court applied to
All copies and certiﬁcates, which may be furnished by or transmitted to the
for execution, how principal Civil Court of original jurisdiction in the district in which such decree
t° Pmceed'

shall have been given, shall be transmitted by such Court without delay to the

principal Civil Court of original jurisdiction in the district in which the party
may wish to have the decree enforced or executed; and such Court shall cause

the said documents to be ﬁled therein, without any proof of the judgment or order
for execution, or of the copies thereof, or of the seal or jurisdiction of any Court,

or of the signature of any judge, unless the Court to which such documents
shall be transmitted shall, under any peculiar circumstances, to be speciﬁed in
an order, require the same.
CCIV.
Decree or order

The copy of any decree, or of any order for execution, when ﬁled in the

transmitted, to be Court to which 1t shall be transmitted, for the purpose of being executed or
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enforced as aforced, shall for such purpose have the same effect as a decree or executed as that
order for execution made by such Court, and may be enforced or executed by of the Court.
such Court, or any Court subordinate thereto, to which it may entrust the
enforcement or execution thereof.
CCV.
When application shall be made to any of the said Courts to enforce or Execution how to
execute the decree of any other Court as aforesaid, the Court to which the be enforced by
application shall be made or referred shall proceed to enforce or execute the Court applied to.
same, according to its own rules in the like cases ; and the last-mentioned Court

shall take cognizance of and punish all wrongful acts or irregularities done or
committed in enforcing or executing such decree; and all persons disobeying
or obstrubting the enforcement or execution of any such decree shall be punish
able by such last-mentioned Court in the same manner as if the said decree had
been pronounced by such Court.
CCVI.
An appeal shall lie from any order of a Court for enforcing or executing the
decree 0 another Court, in the same manner, and subject to the same rules, as

if the decree had been originally passed by the Court making such order.

What appeal from
orders for execu
tion under this Act.

CHAPTER IV.
OF CONTEMPTS AND DISOBEDIENCB 0F Oannas.

CCVII.
Any Judge or Court of Justice shall be competent to take cognizance of
offences falling under Clause 149 of the Penal Code, committed by inferior
public servants attached to their Courts, and to punish the persons committing
them, as therein authorized.

Disobedience of
Orders. &c. under
Clause 14-9 of the
Penal Code, how
punishable.

The offence is that of a public servant knowingly disobeying a lawful order of his ofﬁcial
superior or insulting him, or neglecting his duty.

CCVIII.
When any such oﬁ'ence as is described in Clause 197 of the Penal Code is Contempt of Court

committed in contempt of the lawful authority of a Judge or Court of Justice,
it shall be competent to such Judge or Court to punish the same as for a con
tempt of Court, and to adjudge the offender to punishment as authorized by
the said clause.
‘

under Clause 197.

The offence is that of insulting or interrupting a Court of Justice.

CCIX.
When any of the offences described in Chapter IX. of the Penal Code is
committed in contempt of the lawful authority of a Judge or Court of Justice,
it shall be competent to such Judge or Court to punish the same as for a con
tempt of Court, and to adjudge the offender to punishment as authorized by the
clause applicable thereto.

Contempt nf'lawful
authority under
Chapter IX.

Chapter [X. of the Penal Code is entituled “ Contempts of the lawful Authority of Public
Servants."

CCX.
Provided that Principal Sudder Ameens and Moonsiffs shall not exceed
the powers of punishment conferred on them respectively as Judges of subor
dinate Criminal Courts, in ﬁxing the measure of punishment for any of the
offences referred to in the three last preceding articles ; and provided also, that

when a person has been sentenced to punishment under the provisions of the
last preceding article for refusing or omitting to do anything which he was
required to do, it shall be competent to the Judge or Court of Justice to remit
the punishment, on the submission of the offender to the order or requisition
of such Judge or Court of Justice.
The Articles under the head of' Contempts are a repetition, mutatis mutandib', of the

Articles contained under Chapter VIII. of‘ the Code of Penal Procedure, and are here inserted
for the guidance of the Civil Judge.

H2

Ordinary powers
of punishment not
to be exceeded.
Punishment may
b- remitted on
submission of the
Offender.
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CHAPTER V.
REFERENCE TO ARBITRATION.

CCXI.
Reference on

application of the
parties.

If the parties to a suit are desirous that the matters in difference between
them shall be referred to the ﬁnal decision of one or more arbitrator or arbitrators,
they may apply to the Court at any time before ﬁnal judgment for an order of
reference.

Application how
to be made.

CCXII.
The application shall be made by the parties in person, or through one of
the attorneys or vakeels of the Court, specially authorized in that behalf by an
instrument in writing, which shall be presented to the Judge at the time of
making the application, and shall be ﬁled with the proceedings in the cause.

Appointment of
arbitrators may
be made by Court
at the desire of
parties.

CCXIII.
If the parties cannot agree with respect to the arbitrator or arbitrators, or if
the person or persons nominated by them shall refuse to accept the arbitration,
or having accepted it shall refuse to act, and the parties are desirous that the
nomination shall be made by the Court, the Court shall appoint some proper
person or persons to be the arbitrator or arbitrators, as the case may be.

Order of refe
I‘CHCE

When the refe
rence is to two or
more, the order

shall provide for

CCXIV.
The Court shall ﬁx such time as it may think reasonable for the delivery of
the award, and shall by an order under its seal, in which the time so ﬁxed shall
be speciﬁed, refer to the arbitrator or arbitrators the matters in difference in the
suit between the parties.
CCXV.
If the reference be to two or more arbitrators, provision shall be made in the

order for a difference of opinion among the arbitrators, by the appointment of
an umpire, or by declaring that the decision shall be with the majority, or

opinion.

by empowering the arbitrators to appoint their own umpire, or otherwise as
may be agreed upon between the parties ; or if they cannot agree as to any of
these particulars, as the Court itself may determine.

Power to Court to
direct arbitration.

CCXVI.
If on the day mentioned in the summons or at any subsequent hearing of the
cause it shall appear to the Judge that the matter in dispute between the parties
consists wholly or in part of matters of mere account which cannot conveniently

difference of

be tried before him, it shall be lawful for him, at his discretion, to order that

such matter of account be referred to an arbitrator appointed by the parties, or
to an oﬂicer of court, or to some other proper person whom the Judge may
think ﬁt to appoint, upon such terms as to costs and the remuneration of the
arbitrator, or otherwise, as the judge shall think reasonable.

Court may deter
mine particular
faets or points
of law.

CCXVII.
If it shall appear to the Judge that the allowance or disallowance of any par
ticular item or items in such account depends upon a question of law or fact
ﬁt to be decided by the Court, it shall be lawful for the Judge to decide such
question of law or fact, and his decision thereupon shall be taken and acted
upon by the arbitrator as conclusive.

CCXVIII.
If action be com
thenever the parties to any deed or instrument in writing shall agree that
menced by one
any then existing or future differences between them or any of them shall be
party to a deed of
referred to arbitration, and any one or more of the parties so agreeing, or any
arbitration, Court
person claiming through or under him or them, shall nevertheless commence any
may stay pro
ceedings.
suit against the other party or parties, or against any person or persons claiming
through or under him or them, in respect of the matters so agreed to be referred
- or any of them, it shall be lawful to the Court in which the suit is brought, on
application by the defendant or defendants at his or their ﬁrst appearance before
the Judge, in obedience to any summons that may be issued in such suit, upon
being satisﬁed that no sufﬁcient reason exists why such matters cannot be or
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ought not to be referred to arbitration according to such agreement as aforesaid,
and that the defendant was at the time of the commencement of such suit and
still is ready and willing to join and concur in all acts necessary and proper for
causing such matters so to be decided by arbitration, to make an order for
staying all proceedings in such suit, on such terms as to costs or otherwise as
to such Court may seem ﬁt: provided always, that any such order may at
any time thereafter be discharged orvaried as justice may require.
4 CCXIX.
Upon any reference by an order of Court, whether compulsory or by consent, Powers of arbi
the arbitrator or arbitrators and umpire shall have all the like powers as the tram“
Court would have in the like circumstances; and the Court shall issue the
same processes to the parties and witnesses whom the arbitrator or arbitrators, or
umpire, or the parties, may desire to have examined, as the Court is authorized

to issue in causes tried before it; and persons not attending in consequence of
such process, or making any default, or refusing to give their testimony, or to sign
their depositions, or being guilty of any contempt to the arbitrator or arbitrators,
or umpire, during the investigation of the suit, shall be subject to the like disad
vantages, penalties, and punishments, by orders made by the arbitrator or arbi

trators, or umpire, as they would incur for the same offences in suits tried
before the Court; provided, that the arbitrator or arbitrators, or umpire, shall
report the order, with the reason for making it, to the Court, and obtain its

consent thereto, which is to be signiﬁed by the Judge’s signing the order.
CCXX.
In cases where the arbitrators or umpire shall not have been able to Extension of time
complete the award within the period speciﬁed in the order from want of the for making "ward
nccessary evidence or information, or other good and sufﬁcient cause, the Court

may from time to time enlarge the period for the delivery of the award if it
shall think proper. In any case in which an umpire shall have been appointed
it shall be lawful for him to enter on the reference in lieu of the arbitrators, if
they shall have allowed their time or their extended time to expire without
making an award, or shall have delivered to any party or to the umpire a notice
in writing stating that they cannot agree.
CCXXI.
If, in any case of reference to arbitration by an order of Court, the appointed In @189 ofllenthJH
arbitrator or arbitrators or umpire shall die, or refuse or become incapable to fapact'tyfrgffusal
act, it shall be lawful for the Court, on the. application of the parties, or any ,§,§§,,°o,“§n}pi,e,
of them, 'to appoint a new arbitrator or arbitrators, or umpire, in the place or Courtmay appoint
stead of the person or persons so dying, or refusing or becoming incapable to act; Others in stead'
and where two arbitrators are at liberty by the terms of the order of reference
to appoint an umpire and do not appoint an umpire, then and in every such
instance any of the parties may serve the arbitrators with a written notice
to appoint an umpire; and if within seven clear days after such notice shall
have been served no umpire be appointed, it shall be lawful for the Court
upon the application of the party having served such notice as aforesaid, upon
proof to its satisfaction of such notice having been served, to appoint an umpire.
In any case of appointment under this article, the arbitrator or arbitrators,
or umpire so appointed, shall have the like power to act in the reference, as if
their name or names had been inserted in the original order of reference.
CCXXII.
\Vhen a ﬁnal award in a cause shall be made, either by the arbitrators or Awardhow to be

umpire, it shall be submitted to the Court under the signature of the person or “bm‘ued t° CW"
persons by whom it may be made, together with all the proceedings, depositions,
and exhibits in the cause.
CCXXIII.
It shall be lawful for the arbitrator 0r arbitrators and umpire, upon any Arbitrator may
reference, by an order of Court, whether compulsory or by consent of parties, “We BPeCiP-l case

if he or they _ shall think ﬁt, and if it is not provided to the contrary, to state
his or their award as to the whole or any part thereof in the form of a special
case for the opinion of the Court. _
H3
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CCXXIV.
In any case where reference shall be made to arbitration as aforesaid, the Court
shall have power at any time and from time to time to remit the matters referred,
or any or either of them, to the reconsideration and redetermlnation of the same

arbitrator or arbitrators or umpire, upon such terms as to costs and otheIWIse
as to the said Court may seem proper.
CCXXV.
Judgment to be
pronounced in
terms of the award.

If the Court shall not see cause to remit the matters referred for reconsidera

tion in manner aforesaid, it shall pronounce judgment conformably to the
award, unless the same shall be set aside, or to its own opinion on the special
case if the award shall have been submitted to it in the form of a special case,
and the decree shall be carried into execution in the same manner as other
decrees of the Court.

Applications to
set a side the award.

CCXXVI.
All applications to set aside any award made on a compulsory reference, or
a reference by consent of the parties, shall be made within ten days after the
same has been submitted to the Court; and if no such application is made, or

if no rule is granted thereon, or if any rule granted thereon is afterwards
discharged, judgment shall be pronounced as mentioned in the last preceding
article, and such judgment shall be ﬁnal between the parties.

CHAPTER VI.
Or PROCEEDINGS 0N AGREEMENT or PARTIES.

How Questions may be raisedjbr the Decision of a Civil Court by any Persona
interested.

-

CCXXVII.
Parties interested or claiming to be interested in the decision of any
Questions of fact,
or of law or equity question or questions of fact, or law or equity, may enter into an agreement
may be raised by
which shall not be subject to any stamp duty, that upon the ﬁnding of a Judge,
agreement for the
in the afﬁrmative or negative of such question or questions of fact, or of law or
decision of any
Court having
equity, a sum of money ﬁxed by the parties, or to be determined by the Judge,
jurisdiction.
shall be paid by one of the parties; or that some property, moveable or immove
. able, speciﬁed in the agreement, shall be delivered by one of the parties to the
other of them; or that one or more of the parties shall do or perform some

particular legal act or acts, or shall refrain from doing or performing some parti
cular act or acts speciﬁed in the agreement. Where the agreement is for the
delivery of some property, moveable or immoveable, or for the doing or per
forming, or the refraining to do or perform any particular act or acts, the
estimated value of the property to be delivered, or to which the act or acts
speciﬁed may have reference, shall be stated in the agreement.

The agreement
to be ﬁled and
numbered as a
cause.

CCXXVIII.
The agreement may be ﬁled in any Court having jurisdiction in the matter,
with the proper ofﬁcer, and when so ﬁled shall be numbered and registered as a
cause between some or one of the parties interested, or claiming to be interested,
as plaintiffs or plaintiff, and the others or other of them as defendants or
defendant; but it shall not be necessary to issue any process for summoning the
defendant.
CCXXIX.

Parties to be sub
ject to the Court’s
jurisdiction.

Hearing and dis
posal of the ease.

After the agreement shall have been ﬁled, all the parties thereto shall be
subject to the jurisdiction of the Court, and shall be bound by the statements
therein.
CCXXX.
The case shall be set down for hearing as an ordinary suit; and if the Judge
shall be satisﬁed, after an examination of the parties, their attorneys or vakeels,
or taking such evidence as he may deem proper, that the agreement was duly
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executed by the parties, and that they have a bond ﬁde interest in the question or
questions of fact or of law or equity stated therein, and that the same is or are
fit to be tried or decided, he shall proceed to record and try, or hear the same,

and deliver his ﬁnding or o inion thereon, in the same way as in an ordinary
suit; and shall, upon his ffnding or deciding upon the question or questions of
fact or of law or equity, give judgment for the sum ﬁxed by the parties, or so
ascertained as aforesaid, or otherwise, according to the terms of the agreement;

and upon the judgment which shall be so given, decree shall follow, and may be
executed in the same way as if the judgment had been pronounced in a contested
suit.

Of Special Casesfor the Opinion of the High Court.
CCXXXI.
Persons interested or claiming to be interested in any question as to the con Special case may
struction of any Act of Parliament, or any Regulation of the Madras [Bombay] be stated by any
Code, or Act of the Council of India, will, deed, or other instrument in writing, persons interested.
or any article, clause, matter, or thing therein contained, or as to the title or

evidence of title to any real or personal estate contracted to be sold or otherwise
dealt with, or as to the parties to or the form of any deed or instrument for carrying
any such contract into effect, or as to any other matter or thing, may, with the
consent of a Judge of the High Court, concur in stating the same in the form
of a special case for the opinion of the Court; and all executors, administrators,

and trustees may concur in such case.
CCXXXII.
Every such special case shall concisely state such facts and documents as may
be necessary to enable the Court to decide the question raised thereby, and shall
be signed by the parties or their advocates, attorneys, or vakeels.
CCXXXIII.
The special case shall be ﬁled with the proper officer of the Court, and
shall be numbered and registered as a cause between some or one of the parties
interested or claiming to be interested as plaintiffs or plaintiff, and the others or

What it is to con
tain.

To be ﬁled and
numbered as a
cause.

other of them as defendants or defendant; but it shall not be necessary to issue

any process for summoning the defendants or defendant.
CCXXXIV.
After the special case shall have been ﬁled, all the

arties thereto shall Parties thereto to

be subject to the jurisdiction of the Court, and such 0 the parties as are

be subject to

Court’s jurisdic
legally competent to bind themselves, shall, for the purposes of such special tion.

case, be bound by the statements therein; and the parties who are not legally
competent to bind themselves shall also be bound by the statements therein,
if the Court shall think proper so to direct, after taking such precautions as
may be deemed necessary for protecting the rights of such parties.
CCXXXV.
The special case shall be set down for hearing as an ordinary suit, and
the Court, after hearing the parties, their advocates, or vakeels, shall pro
ceed to determine the questions raised therein, or any of them, and to declare
its opinion thereon, and, so far as the case shall admit of the same, upon the

right involved therein, without proceeding to administer any relief consequent
upon such declaration; and every such declaration of the Court shall have the
same force and effect as such declaration would have had, and shall be as
binding to the same extent as such declaration would have been, if contained

in a judgment pronounced in a contested suit.

Provided, that, if upon the

hearing of such special case as aforesaid, the Court shall be of opinion that the
questions raised thereby, or any of them, cannot properly be decided upon such
case, the Court may refuse to decide the same.

H4

Hearing and dis
posal of the case
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CHAPTER VII.
OF APPEALS.

A ppealsfrom Final Decrees.

In what cases ap
peals shall lie from
decisions of Judges,
Principal Sudder
Ameens, and Moon
sifi's.

CCXXXVI.
An appeal shall lie, as herein-after provided, from the decisions of the Judge,
the Principal Sudder Ameen, and of the Moonsiff, in all suits in which the property,
or possession, or right of occupancy of land or other real property, or the right
to receive rent or proﬁt issuing out of land or other real property, or the right
to hold land or other real property exempt from the payment of rent or revenue,
or anything in the nature thereof, or the right to hold land or other real pro
perty subject to the payment of a ﬁxed annual sum on account of rent or
revenue, or anything in the nature thereof, or the right to any beneﬁts, liberties,
or privileges derived out of or affecting any landed or other real property, or
the right to receive or collect any customary or other payments or gratuities
on any account whatsoever, or the title to any ofﬁce, or to any trust, or special
privileges, or to any toll, fair, market, or franchise, or anything in the nature

thereof respectively, shall be in question; and in all suits in which the right
of inheritance from, or succession to, any person, or the validity of any marriage,
divorce, will, or authority to adopt, or of any decree, bequest, or limitation

under any will or settlement, or the condition or status of any person, in
respect of relationship, religion, caste, or otherwise, or the custody or guardian
ship of any person, may be disputed; and in all suits for any malicious prosecu
tion, or for any libel or slander, or for criminal conversation, or for seduction, or

When it shall not
lie.

When the appeal
from the Principal

for breach of promise of marriage; and in all suits in which there is no speciﬁca
tion of the estimated value of any property or of any sum of money by way of
damages.
CCXXXVII.
An appeal shall also lie from all other decisions of the Judgc, the Principal
Sudder Ameen, and Moonsiff, except in suits in which the amount claimed does
not exceed the sum of ﬁfty rupees.
CCXXXVIII.
In suits in which the amount claimed, or the value of the property claimed,
does not exceed the sum of one thousand rupees, the appeal from the decision

Sudder Ameen
and Moonsiﬁ‘
shall be to the Zil
lah Judge, and
when to the High

Court.

of the Principal Sudder Ameen, or Moonsiﬂ', as the case may he, shall be to the

Zillah Judge; in suits above that sum, to the High Court at Madras [Bombay].
And in suits in which there is no speciﬁcation of the estimated value of any
property or of any sum of money by way of damages, the appeal from the
decision of the Principal Sudder Ameen shall be to the High Court.
CCXXXIX.

The decision of the
Zillah Judge in
appeal is ﬁnal.

The decision of the Judge in appeals from the decision of the Principal Sudder
Ameen, or Moonsiﬂ“, shall be ﬁnal ; provided, however, that it shall be competent

to the Judge, at the time of deciding an appeal from the judgment of a Principal
Sudder Ameen or Moonsiff, to record his opinion, certifying in his jud ment
his reasons for the same, that the case is one for revision by the High ourt,
and when he shall have so certiﬁed, the High Court shall admit a special appeal
from the decision of the Zillah Judge, in the event of either of the parties
making application to that effect.

In original suits

CCXL.

the ap eal from
the Zillah Judge
shall be to the
High Court.

The appeal from the decisions of the Judge, in original suits, shall be to the
High Court at Madras [Bombay].

An appeal lies from
Judges of the High
Court exercising
original jurisdic
tion to the High
Court in its appel
late capacity.

CCXLI.
An appeal shall lie in all cases from the Courts of original jurisdiction con
stituted by one or more Judges of the High Court to one of the Appellate
Courts constituted by Judges of the High Court.
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CCXLII.
In all cases of appeal from decisions of the Courts of original jurisdiction How the Appellate
mentioned in the last preceding article, the Appellate Court shall consist of a 09‘1"is t° be c°“'

greater number of Judges than the Court which passed the decision appealed St‘tuted'
from. And in all cases whatsoever if there should be a difference of opinion
among the Judges of the Appellate Court the decision shall be according to Decision in all
the opinion of the majority; and if the opinions of the Judges are equally “595 0" “Weal
divided, the decision of the Lower Court shall be afﬁrmed.

How Appeals are to be preferred.
CCXLIII.
The appeal shall be made in the form of a memorandum as herein-after pre- Appeal to be pre

scribed, which may be presented in the Appellate Court, or in the Court in ferred by a memo

which the decision objected to was passed for transmission to the Appellate aggilllnstgcli’gefged
Court.

In either case, the memorandum must be presented within the times mm

P

herein-after speciﬁed, unless the appellant shall, by a petition to the Appel
late Court, show suﬁicient cause for not having presented it within such limited
periods; that is to say, within thirty-one days if the appeal he to the
Zillah Judge, or be to the High Court from a decision of a Court of original
jurisdiction constituted by one or more of its own Judges, and within ninety
one days if the appeal he to the High Court from the decision of a
Zillah Judge, Principal Sudder Ameen, or Moonsiff ; the days to be reckoned

in all the cases as immediately following and exclusive of the day on which
judgment was pronounced.
CCXLIV.
An application for an extension of the time for presenting a memorandum of Time may be
appeal may be made directly to the Appellate Court, or through the intervention “Kt‘illd‘i‘logy an
of the Lower Court, at the option of the applicant. If the application for app m l '
extension of time be made to the Lower Court, that Court shall record the

reasons assigned for the application, and shall transmit a copy of its proceedings
to the Appellate Court.
CCXLV.
Every memorandum of appeal shall set forth concisely, and under distinct VVhat-the memo
heads, grounds of objection to the decision appealed against, without any argu- m“de ‘5 t°
ment or narrative, and such grounds shall be numbered consecutively.

But contam'

the appellant shall not be tied down to the objections set forth by him in his
memorandum of appeal.
The memorandum of appeal shall be in the following form, or to the fol- Form ofmemmn'

lowing effect—

dum.
Memorandum of Appeal.
(Name, &c. as in Register.)
Plaintiff.
(Name, &c. as in Register.)
Defendant.

[Name of Appellant] Plaintiff [or Defendant] above named appeals to the
High Court at Madras [Bombay] [or Zillah Court at
as the case may
be], against the decree of the Moonsiff, or Principal Sudder Ameen of [or as the
case may be], in the above cause, dated the day of
; for the
following among other reasons.
CCXLVI.
If the memorandum of appeal he presented in the Court in which the decree Memorandum to
objected to was passed, such last-mentioned Court shall forthwith forward the 1°19 fzmalﬁlet‘i t°
same to the Appellate Court, with an endorsement thereon of the date on which Cziurtiipe a
it was presented.
4.

I

66

FOURTH REPORT OF COMMISSIONERS APPOINTED TO CONSIDER THE

CCXLVII.
What proceedings

Within one month from the date on which the memorandum of appeal shall

to be forwarded to

be presented in the Lower Court, or one month from the date on which inti

the Appellate
Court, and when.

mation shall be received by the Lower Court from the Appellate Court that
the memorandum of appeal has been presented in the Appellate Court, unless
the Appellate Court shall think proper to enlarge the time, and then within
such enlarged time, the Judge of the Lower Court shall, except as provided in
the next succeeding Article, certify under his hand and the seal of his Court
the record duly made up and authenticated, including authenticated copies of
all his own material proceedings in the cause, and the original depositions,
exhibits, and every original paper read in the cause, together with the written
statements, if any, that may have been presented by the parties, or any of
them, and received and recorded by the Judge, and shall transmit the record
so made up to the Appellate Court. Previous to transmitting the above
mentioned papers to the Appellate Court the Judgc of the Lower Court shall
cause true and faithful copies of all the originals to be made out and authen
ticated by the proper ofﬁcer of his Court, and deposited in the Court in lieu of
the originals.

The copies shall be records of the Court, and shall be received

in evidence in any other Court in the same way as originals. In cases where
any original deposition or other original proceedings or matter whatsoever shall
have been previously entered in a book, which may likewise contain other pro
ceedings in other distinct cases, or any other matter, so that such original

papers cannot be transmitted to the Appellate Court without the other pro
ceedings or matters, the Judge of the Lower Court, within the time and in

the manner before directed, shall certify a true and authentic copy of such
original papers, and that the original of each copy so transmitted is entered in
such book. In cases where any original paper shall have been mislaid or lost,
and a copy of it shall have been entered in any book or proceedings of the

Court, the copy shall have the force and effect of the original, and the Judge
shall transmit a copy of it to the Appellate Court, and shall in like manner
certify that the original, after due search, cannot be found. A memorandum
of all expenses which may be incurred in the preparation of copies of papers or
otherwise, in or about the making up and transmitting the record, shall be for
warded therewith to the Appellate Court, and shall be considered costs in the
cause.
CCXLVIII.
In appeals to the High Court from the Courts of original jurisdiction consti
tuted by one or more of its own Judges, and in appeals from the Principal
the proper oﬁicer Sudder Ameen and Moonsiff to the Zillah Judge, the proper ofﬁcer shall
to attend in the
attend in the Appellate Court, from time to time as may be required, with
Appellate Court
with the original the original record of the proceedings in the cause.
In certain appeals

to the High Court

record of the case.

Of staying and executing Decrees under Appeal.
CCXLIX.
When any party or parties appealing is or are directed to pay any sum of
When and on what
terms execution of money, or to perform any duty, or when the decree is for the possession of
decree may be
land or any other property, real or personal, the Court whose judgment is
stayed .
appealed from shall and is hereby empowered to award that its judgment shall
be carried into execution, or that sufﬁcient security shall be given for the per
formance of such judgment ; provided always, that where the Court of Original
Jurisdiction shall think fit to order the judgment to be executed, security shall
be taken from the other party or parties for the due performance of such order
or judgment as may be passed in the Court of Appeal. But this decision shall
itself be subject to appeal.
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Of Procedure in Appealsﬁom ﬁnal Decrees.
CC L.
When a memorandum of appeal shall have been presented in or transmitted How the appeal is
to an Appellate Court, the clerk (or proper ofﬁcer) of the Appellate Court shall to be entered.
endorse thereon the date of presentment if it was presented in the Appellate
Court, or the date of receipt if it was transmitted from the Lower Court, and

shall register the appeal in a book to be kept for the purpose, and called the
Register of Appeals.
CCLI.

The Register shall be kept in the form contained in the schedule

here

Form of the

unto annexed; and a certiﬁed copy of the Register, under the seal of the Court, register.
shall be received in evidence in all Courts of Justice in India.

CCLII.
It shall not be necessary in any Court of Appeal to take any security for Court of Appeal
costs, but it shall be in the discretion of every such Court of Appeal to demand may, at its discre—
require securi
security for costs from the appellant or not, as it shall see ﬁt, before the re tion,
ty for costs from
spondent is called upon to answer.
appellant.

CCLIII.
A day shall be ﬁxed by the Appellate Court for the hearing and disposal Day to be ﬁxed for
of the appeal; which day shall not be earlier, in cases in which a record of hearing the “PPeaL
the suit shall be transmitted by the Lower Court, than forty-two days from
the day on which the record may have been received in the Appellate Court,
and shall not be earlier, in cases appealable to the High Court, when the ofﬁcer
is required to attend the Appellate Court with the original record of the suit,
than twenty-one days from the presentment of the memorandum of appeal, but
shall otherwise be as early, in all cases, as can be conveniently ﬁxed, with a

due regard to the state of business in the Court ; the days to be reckoned in all
the cases as exclusive of the day of hearing, and of the day on which the record
may have been received, or the memorandum of appeal presented, in the A pel
late Court. Notice of the day which has been ﬁxed for the hearing 0 the
appeal shall be sent by the proper ofﬁcer of the Appellate Court to the proper
oﬂicer of the Lower Court from the decree of which the appeal has been pre
ferred, and shall be served on the appellant and respondent, 1n the same way

as herein-before provided for in respect to the service of a summons.

The

notice to the appellant shall contain an additional intimation, that if he does

not appear in the Appellate Court on the day so ﬁxed for the hearing of the
appeal, either in person or by an attorney or vakeel of the Appellate Court, his
appeal will be dismissed for want of prosecution. And the notice to the re
s ondent shall contain an intimation, that if he does not appear in the Appellate
ourt on the day so ﬁxed for the hearing of the appeal, the case will be heard
and decided ex parts in his absence.
CCLIV.
On the day in that behalf mentioned in the notices, and unless the Court
shall otherwise direct, from day to day, until the cause is called on, the parties,
appellant and respondent, shall be in attendance in the Appellate Court, in
person or by an attorney or vakeel of the Court, duly empowered in manner
herein-before mentioned, to represent them in all matters relating to the pro
secution or defence of the appeal.

The parties to be
in attendance on

day so ﬁxed.

CCLV.
If on the day ﬁxed for the hearing of the appeal, or on any other day Consequences of
subsequent thereto on which the cause may be called on, the appellant shall non-appearance.
not appear in erson, or by an attorney or vakeel of the Court, the appeal shall
be dismissed or default. If the appellant appears in person, or by attorney
or vakeel, and the respondent shall not appear in person, or by attorney or
vakeel, the appeal shall be heard ex parte in his absence.
I 2
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When an appeal is
dismissed, intima

tion to be sent to
the Lower Court.
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CCLVI.
Where an appeal is dismissed for default, an intimation of the dismissal
shall be sent to the Court of original jurisdiction, and the costs of preparing
copies of papers, and making up and transmitting the record, may be realized
from the appellant, under an order of that Court, to be enforced in the same

manner as a decree of Court.

How an appeal
dismissed for

default may be
restored.

C CLVII.
In all cases in which an appeal shall be dismissed for default of prosecution,
it shall be competent to the appellant to apply within reasonable time to the
Appellate Court, for the re-admission of his appeal. The application shall
be accompanied with a certiﬁcate from the Court of original jurisdiction, that
the costs mentioned in the preceding article, when ordered to be realized from
the appellant, have been fully paid and satisﬁed; and if the Appellate Court
shall think proper to grant such application, a day shall be thereupon ﬁxed
for the hearing of the appeal, and a fresh notice shall be issued to the respon
dent, to be served in the same way as the ﬁrst notice, and with the like addi

tional intimation as is herein-before provided; but it shall not be necessary to
issue or serve any notice on the appellant.
CCLVIII.
The Appellate Court, after hearing the cause, shall proceed to give its judg
The Appellate
Court, how to give ment in the same manner as herein-before prescribed in regard to the judgment
judgment.
of Courts of original jurisdiction, for conﬁrming, or reversing, or modifying and
altering the decree of the Lower Court, as the Appellate Court shall think
proper.
CCLIX.
No decision shall be reversed or altered, nor shall any case be referred
No decision to be
reversed for irre

back to the Court of original jurisdiction, on account of any error, defect, or

gularity.

irregularity not affecting the merits of the case.

When a case may
be remanded by
Appellate Court.

CCLX.
If the Court of original jurisdiction shall have disposed of the case upon
any preliminary point so as to exclude any evidence of fact which shall appear
to the Court of Appeal essential to the rights of the parties, and the decree
of the Lower Court shall be reversed by the decree in appeal, the Appellate
Court may, if it think right, remit the case to the Lower Court, and cause

the papers in the suit, together with a copy of the decree in appeal, to be trans
mitted to such Lower Court, with directions to proceed in the investigation of
the merits of the case, and pass a decree therein.

Power to remand
limited as above.

When the Appel
late Court may
dispose of a case
though the Lower
Court has decided
on other grounds.
When the Appel
late Court may call
forfresh evidence.

CCLXI.
It shall not be competent to the Appellate Court to remand a case for a
second decision by the Court of original jurisdiction, except as provided in
the preceding clause.
CCLXII.
When there is sufﬁcient evidence upon the record of the Lower Court to
enable the Appellate Court to pronounce a satisfactory judgment, the Appellate
Court shall ﬁnally determine the case, notwithstanding that the judgment of
the Lower Court has proceeded wholly upon some other ground.
CCLXIII.
It shall not be competent to the parties in an appeal to produce additional
evidence, whether of exhibits or witnesses; but if it appears that the Lower
Court refused to admit competent evidence, or if the Appellate Court itself
requires the production of exhibits 0r witnesses, as necessary to enable it to
pronounce a satisfactory judgment, or if any other substantial cause demands a
deviation from the ordinary rule, the Court may allow additional exhibits to
be received, and the same and other witnesses to be examined; provided that
whenever this power is exercised, the reasons for exercising it be recorded
on the proceedings by the Appellate Court.
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CCLXIV.
Whenever additional evidence is permitted to be received, it shall be competent How additional
to the Court of Appeal to take such evidence before itself, or to require the “idenceistobe

Lower, or any other Court, or to empower any person, to take such evidence; taken'
and it shall also be competent to the Court of Appeal to prescribe the mode by
which such evidence shall be taken; and the Court of Appeal shall be at liberty
to proceed by all or any of the modes aforesaid.
CCLXV.
In all cases where additional evidence is permitted to be taken, the Court Points to be
shall deﬁne the point or points to which the evidence is to be conﬁned, and deﬁned
record the same in the minutes of the proceedings.
CCLXVI.
The Appellate Court shall have all the like powers in regard to the granting Powers of Appel
of time, adjourning the hearing of the cause, examining the parties or their late Court
attornies or vakeels, and awarding costs, or otherwise, as are herein~before con

tained in regard to Courts of original jurisdiction.
CCLXVII.

The judgment of the Appellate Court shall in all cases be pronounced in
open Court, and, after being written out, shall be signed by the judge or
judges. The judgment shall be written out in the English language; and
where that language is not the language in ordinary proceedings before the
Court, the judgment shall be translated into the languages so being in such
ordinary use, and the translation shall be signed by the judge.

How thejudgment
21" the Appellate
d’gl‘;€zr‘:dt° be
1,, whatl'anguage
it is to be written.

CCLXVIII.
The decree of the Appellate Court shall bear date the day on which the What the decree
judgment was passed, and shall contain the number of the suit, the names and ‘5 t° mum“
description of the parties ap ellant and respondent, the memorandum of appeal,
a list of any additional exhlbits that the Appellate Court may have allowed to
be produced, and the names of any witnesses that it may have allowed to be
examined. It shall also contain an exact copy of the ordering part of the
judgment, or a translation thereof in the language in ordinary use in proceedings
before the Court.

The decree shall be sealed with the seal of the Court,

and signed by the judge or judges who passed it, and copies shall be furnished
to the parties in the same manner as herein-before provided for in regard to the
decrees of Courts of original jurisdiction.
CCLXIX.
A copy of the decree, certiﬁed by the clerk or proper ofﬁcer of the Appellate A certiﬁed copy
Court, and sealed with the seal of the. Court, shall be transmitted to the clerk 0f "10 flccrce to be

or proper oﬂicer of the Court of original jurisdiction which passed the ﬁrst decree 52:1??? 2° the
in the suit appealed from, and shall by him be ﬁled with the original proceedur'
ings in the cause; and an entry of the judgment of the Appellate Court shall
be made in the original register of the suit.
CCLXX.
Application for execution of the decree of an Appellate Court shall be made How to be exc
to the Court of original jurisdiction which passed the first decree or order cu‘ed
appealed from, and shall be enforced and executed by the Court which passed _
the ﬁrst decree or order appealed from, in the manner and according to the
rules herein-before contained for the enforcement and execution of original
decrees or orders made by such last-mentioned'Court.

Appeals from Orders.

CCLXXI.

'

Appeals shall lie from the orders of Civil Courts as follows :—
'
From what orders
lst. In all cases whatsoever where the order is for the punishment of a com- appeals shall he'
tempt committed in the presence of the Court, except when the Court which
has passed the order is one of the Courts of original jurisdiction constituted by
a Judge or Judges of the High Court.
I 3
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2d. In all other cases whatsoever, unless otherwise specially provided for, if
the decree in the suit be appealable.
_
3d. In all other cases, unless otherwise specially prowded for, whether the
decree in the suit be appealable or not, provided that the person against whom
the order has been passed is not a party to the suit.
It will be observed that when the decree in the suit is not appealable, there will be no
appeal from an order passed against a party to the suit, unless the order be for the punishment of'a contempt committed in the presence of the Court.

Court to which

the appeal should
be made.

CCLXXII
,
The appeal from an order shall always be made to the Court to which the
decree in the suit in which the order may be passed is appealable. If the order
be passed in a suit in which the decree is not appealable, or in a judicial pro
ceeding which cannot properly be titled as of any suit, the appeal from the
order of a Moonsiff, or Principal Sudder Ameen, shall be made to the Zillah

Judge, and the appeal from the order of a Zillah Judge shall be made to the
High Court.

The appeal not to

CCLXXIII.
The appeal shall not in any case stop the proceedings in the Lower Court.

stay proceedings.

Of Procedure in Appeals ﬁom Orders.

Procedure, how it
differs from the
procedure in ape
peals from decrees.

CCLXXIV.
The procedure in appeals from orders shall be in all respects the same
as in appeals from ﬁnal decrees, except as herein-after provided.
1. The register shall be kept in the form contained in the Schedule
hereunto annexed.
2. The memorandum of appeal shall in all cases be presented in the Court
in which the order objected to was passed, within ﬁve days immediately follow
ing, and exclusive of the day on which the order was pronounced.
3. Where the appeal is from the order of a Zillah Judge, Principal Sudder
Ameen, or Moonsiff, the memorandum of appeal shall be accompanied with a
list of the papers or depositions of which the appellant desires that copies
should be transmitted to the Appellate Court.
4. The memorandum of appeal shall be transmitted to the Appellate Court
within eight days from the date of presentment; and where the appeal is from
the order of a Zillah Judge, Principal Sudder Ameen, or Moonsiff, authenticated

copies of the order appealed against, and of the papers and depositions men
tioned in the list accompanying the memorandum, shall be transmitted to the
Appellate Court with the memorandum of appeal.
5. At the expiration of twenty days after the presentment of a memorandum
of appeal in a case appealable to the Zillah Court, and thirty days after its pre
sentment in a case a pealable to the High Court, from the order of a Zillah

Judge, Principal Sutffler Ameen, or Moonsiﬁ', and ten days in a case appealable
to the High Court from an order of a Court of original jurisdiction constituted
by one or more of its own judges, the case shall be set down for hearing in
the Appellate Court, and if the Appellant does not appear on any day there
after that the case may be called on for hearing, it shall be struck out of the

ﬁle; but the Appellate Court shall have power to restore the case to the ﬁle,
if sufﬁcient cause to its satisfaction for so doing be shown within a reasonable
time.

6. It shall not be necessary for the Appellate Court to call for any further
papers, unless it shall think proper.

'

7. It shall not be necessary to give any notice to the respondent.
8. The judgment may be delivered orally, and reduced to writing in the
language of the Court, by an ofﬁcer of the Court, or otherwise as the Court
may think proper in each particular case.
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CHAPTER VIII.
REVIEW or JUDGMENT.

CCLXXV..
Any persons considering themselves aggrieved by a decree of any Court/ of Cases 111 which
original jurisdiction, from which no appeal shall have been preferred to 9. Superior Party may apply
Court—or by a decree of a Zillah Judge in appeal, from which no special ap eal 33:11:53“ 0f
shall have been admitted by the High Court—or by a decree of the High Court J a
'
from which either no appeal may have been preferred to Her Majesty in Council,
or an appeal having been preferred, no proceedings in the suit have been trans
mitted to Her Majesty in Council,—and who, from the discovery of new matter

or evidence which was not within their knowledge, or could not be adduced by
them at the time when the decree was passed, or from any other good and
suﬂicient reason, may be desirous of obtaining a review of the judgment passed
against them—-may apply in person or by attorney or vakeel, for a review of
judgment by the Court which passed the decree. - The application shall be Within what time
made within three months from the date of the decree, but the Courts are never- the application

theless authorized to admit applications for a review after the period above Shula be made‘
mentioned, provided that the parties preferring the same shall be able to show
just and reasonable cause, to the satisfaction of the Court, for not having pre

ferred such application within the limited period. If the Court to which an
application for a review may be presented shall be of opinion that there are
not any sufﬁcient grounds for a review, it shall reject the application, but if
on the contrary it shall be of opinion that the review desired is necessary
to correct an evident error or omission, or is otherwise requisite for the ends of The order of the
justice, the Court to which the application may have been presented shall grant Court for granting
the review, and its order in either case, whether for rejecting the application or or ljefusing the
granting the review, shall be ﬁnal.

renew ls hm“

CCLXXVI.
Provided that if the Court to which the application for a review of its judg- Application for 2»
ment has been presented be the High Court, whenever the judge or judges ngewm the
.
Court must
who may have passed the decree, or if
the decree have been passed by two he1gb
made
to the
or more judges, when any of such judges, shall continue attached to the Court judge or judges

at the time when the application for a review is presented, and shall not be that Passed the
precluded by absence or other cause, for a period of six months after the decree'
application, from considering his order or opinion upon the same, it shall not
be competent to any other judge or judges of the same Court to enter upon a
consideration of the merits of the application, and record an order or opinion
thereon.
C CLXXVII.

In all cases in which an application for a review of judgment may be granted Whenever a re
by any Court, the Court shall give such order, in regard to the summoning of “6‘” 1" granted

the absent
art or arties and hearin g of the cause a as it may deem- P r0P6 1' in be
thesummoned.
path“ are to
i
Pr- y
the circumstances of the case.
CCLXXVIII.
The Principal Sudder Ameens and Moonsiﬁ's shall at the close of each month Abstract state
send to the Judge of the Zillah a list of the cases in which they may have me“? Offe"ie“'s
admitted a review of judgment, with a statement of the grounds on which the Fgrrzgljgdtiobe
review has been admitted, and the Judge shall in like manner, at the close of Superior Courts_

each month, send to the High Court a list of the cases in which he may have
admitted a review of judgment, together with the grounds on which the review
has been admitted, and shall at the same time transmit to the High Court

any lists which he may have received from the Principal Sudder Ameens and
Moonsiffs of cases in which they may have admitted a review of judgment,
together with such remarks as he may think proper thereon.
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VII.

It shall rest with the Governor in Council, upon the report of the High Ministerialoﬁicers.
Court, made after such communication with the Session Judges and Magis
trates and Judges of the Subordinate Criminal Courts as may be deemed
requisite, to ﬁx such establishment of ministerial ofﬁcers as may be necessary
for the due execution of all the duties committed to those several Courts, and
to prescribe the number of ofﬁces, the number of ofﬁcers, their respective
salaries, the tenure by which they are to hold oﬁice, and such other particulars

4.

_

K

Criminal Courts of Original Jurisdiction.

I.
The Courts for the trial of offences, other than the High Court, shall be the Criminal Court:
following :—

other than the
High Court.

COURTS or SESSION;

Counrs OF THE Macrs'raa'ms;
SUBORDINATE Coua'rs; viz. :—
Subordinate Criminal Courts of the 1st Class.
Subordinate Criminal Courts of the 2d Class.

II.
The Magistrates of Madras [Bombay] shall exercise in Madras [Bombay] Magistrates of

the same powers as the Magistrates in the Mofussil exercise in the Mofussil.

Ma‘ims [Embalil
and III the Mofussil

First Assistants to the Magistrate, and Principal Sudder Ameens, shall be t° 11"" mm
Judges of Subordinate Criminal Courts of the 1st Class.
gave“ t be
0 are

0

Second Assistants to the Magistrate, and Moonsiﬁ's, shall be Judges of judges of the sub

Subordinate Criminal Courts of the 2d Class.

‘g‘gllllfgm (3"me

III.
The Session Courts, the Courts of the Magistrates, and Subordinate Criminal Criminqlacgurts’._
Courts shall be denominated after the zillah, or city, or division in which they 3:22;?
enoml
are respectively established.
IV.
The appointment, suspension, and removal of the Judges of the Session Appointment.

Courts, of the Magistrates, and of the Judges of the several Subordinate suspef‘sl‘°‘}'6".d ._
Criminal Courts, shall be regulated by such rules and orders as the Governor agij‘u'agzs' “ml
in Council shall, from time to time, pass.

V.
Each Criminal Court is to be presided over by one or more Judges; and Declaration on
every Judge, previous to enterin upon the execution of the duties of his ofﬁce, eli‘ﬁtemg uPon
shall make and subscribe the following declaration before any authority or o ce'
person commissioned by competent authority to receive it :—
“ I, A.B., a pointed
of the Court of
do
“ solemn y declare that I will faithfully perform the duties of my ofﬁce
“ to the best of my ability, knowledge, and judgment.”
VI.
Each Criminal Court is to use a seal such as shall be prescribed by the Seal.
Government.
VII.

It shall rest with the Governor in Council, upon the report of the High Ministerialofﬁcers.
Court, made after such communication with the Session Judges and Magis
trates and Judges of the Subordinate Criminal Courts as may be deemed
requisite, to ﬁx such establishment of ministerial ofﬁcers as may be necessary
for the due execution of all the duties committed to those several Courts, and
to prescribe the number of offices, the number of ofﬁcers, their respective
salaries, the tenure by which they are to hold ofﬁce, and such other particulars
4.

_
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as the said Governor in Council may deem proper,

Upon the receipt of the

instructions of the Governor in Council the Judges of the Criminal Courts

shall make the appointments to the several ofﬁces of their respective establish
ments.

VIII.
No person ex-

“PM from
jurisdiction by

No person whatever shall by reason of place of birth, or by reason of descent,

be in any criminal proceeding whatever excepted from the jurisdiction of any
-

-

reason of place of of the Crlmmal Courts.
birth or of descent.

High Court and

3685i?“ @911.”

IX.
The High Court and Session Court shall have jurisdiction in respect of

all offences punishable under the Penal Code.

have jurisdiction
over all offences.

Exclusivejurisﬁiiction as to certain

X.
The High Court and Session Court exclusively Shall have juriSdiCtion in
respect of—

oﬂ'ences.

1st. Offences entered in Schedule A. of the Code of Procedure as triable by
those Courts only.
2d. The offences punishable under Clauses 364, 365, 366, and 390 of the
Penal Code, when the value of the property which is the subject of the
offence exceeds 500 rupees.
3d. Offences however punishable under any clause of the Penal Code, charged
against public servants of the ﬁrst four classes described in Clause 14,
whether as such public servants or otherwise.
4th. Offences however punishable under any clause of the Penal Code, except
Clause 149, charged against the following public servants, as such public
servants :

Every head ministerial officer, every record keeper, and every Nazir of a.
Court of Justice, and every ofﬁcer of a Court of Justice, whose duty
it is, as such ofﬁcer, to investigate or report on any matter of law or
fact;

Every head jailer;
Every darogha of police;
Every ofﬁcer whose duty it is, as such ofﬁcer, to take, receive, keep, or
expend any property on behalf of the Government, or to make any
survey, assessment, or contract on behalf of the Government; or to

investigate, or to report on any matter affecting the pecuniary interests
of the Government; or to make, authenticate, or keep any document

relating to the pecuniary interests of the Government.
5th. Offences however punishable under any clause of the Penal Code, charged
against the following public servants, as such public servants :
Every Juryman ;
Every arbitrator to whom any cause has been referred by a Court of Justice.
XI.
Magistrates, their

jurisdiction 68 *0

Magistrates are empowered to try all offences not assigned to the exclusive

iurisdiction of the Hig Court or Session Court.

offences.

XII.
Subordinate
CrifniE‘apourFs’

Subordinate Criminal Courts of the ﬁrst and second classes are empowered to
try offences entered in Schedule A. of the Code of Procedure as triable by

the“ Jurisdlctlon those Courts respectively.
as to offences.

XIII.
Session Court not
In cases tried by the Courts of Session in which the defendant is convicted
to pass sentence in of any offence which, by the Penal Code, is punishable with death, the Court
ca?“ P‘miSha'ble shall not pass judgment, but shall refer the case to the High Court, which shall

w1th death'

pass judgment thereon.
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XIV.
It shall be competent to a Session Judge, on cause shown, to direct the Session Court
transfer of any criminal case from any Criminal Court to any other Criminal 11;“? dire.“ ‘lmnﬂer

Court of equal or superior jurisdiction in his district.

0 a cnmma “ase'

XV.
Magistrates are empowered to pass sentence in all cases tried by them, pro- Magisfmyes,_ tlgeir
vided that they shall not, for any offence, sentence any person to imprisonment Penal-lumd‘cmn
for a term exceeding two years, or to ﬁne exceeding 1,000 rupees; and they
may inﬂict ﬁne together with imprisonment in all cases in which both punish
ments are authorized by the Penal Code.
XVI.
Judges of the Subordinate Criminal Courts of the 1st Class are empowered Subordinate Cri
to pass sentence in all cases tried by them, provided that they shall not, for any nimal tioﬂrts' 181‘

oﬂ'ence, sentence any person to imprisonment for a term exceeding one year, or

en“

to ﬁne exceeding 200 rupees; and they may inﬂict ﬁne to ether with imprison
ment in all cases in which both punishments are authorize by the Penal Code.
XVII.
Judges of the Subordinate Criminal Courts of the 2d Class are empowered Subordinate Cri
to pass sentence in all cases tried by them, provided that they shall not, for any "1““1 tioilrts’ 2%
offence, sentence any person to imprisonment for a term exceeding three months, Fuﬁzzﬁcgapem
or to ﬁne exceeding 50 rupees; and they may inﬂict ﬁne together with imprison.
ment in all cases in which both punishments are authorized by the Penal Code.
XVIII.
‘ In every case punishable with imprisonment as well as ﬁne, in which the Imwisonment in

offender is sentenced to a ﬁne, whether with or without imprisonment, the defaultf": Pa)"
Criminal Courts shall be guided by the provisions of Clauses 51 and 52 of the ment 0 me'
Penal Code, in awarding the period of imprisonment in default of payment of
i
the ﬁne; provided, however, that in such cases decided by the Magistrate and
Subordinate Criminal Courts, the period of imprisonment awarded in default of

payment of the ﬁne shall in no case exceed one fourth of the period of imprison
ment which such Magistrate or Subordinate Criminal Court is com etent to
inﬂict as punishment for the offence otherwise than as imprisonment in default
of payment of the ﬁne.
XIX.
It shall be competent to the Government to direct that any Subordinate Subordinate Cri
Criminal Court shall be authorized to hold the preliminary inquiry into cases min“ C°umdmtzy

triable by the Session Courts, and to commit or hold to bail parties to take biegﬁzozazz for
their trial before such Courts, and to exercise all the powers necessary for such trial before the
purposes.

Session Court.
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CHAPTER I.
PRELIMINARY RULES.

No institution
stamp fee, or
deposit.

Table of fees and
charges to be
prepared.

No stamp duty or fee shall be required on the institution of any criminal
case, or on the entry of any appeal from the decision or order of any Criminal
Court; nor shall duties or fees of any kind be payable in res ect of any other
proceedings had in any Criminal Court, except such fees or c arges as may be
set forth in tables to be prepared as provided in the next succeeding article.
II.
A table of fees to be allowed to ofﬁcers of Court for all and every part of the
business to be done by them, and of the charges which may be made by them
for copies of apers, and for the expense of serving processes of Court, shall be
pre ared for a l the Criminal Courts comprised in any zillah by the session judge
8.1]

magistrate of the zillah, under the direction of the High Court, and for

the High Court b the judges thereof. A copy of the table of fees and charges
so prepared, whic may be applicable to any Criminal Court, shall, after they
shall have received the sanction of the Governor in Council, be hung up in
some conspicuous part of the Court. And it shall not be lawful for any oﬁicer
of the Court to demand any greater or other fee or reward for the business
done by him than such fees or charges as'may be set forth in such table.
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III.
All complainants and witnesses shall be examined without oath or afﬁrmation COmPIalnantS and

or any warning as a necessary preliminary to their preferring complaints or Witneises w.“
giving evidence, and they shall, upon such examination, be bound to speak the 3:3}?lséig221$t
truth as they would have been bound by an oath, or a sanction tantamount to or win-Bing
’
an oath.

IV.
.

No person ex

No person whatever shall, by reason of place of blrth, or by reason of descent, cepted from
be excepted from the rules of Crlminal Procedure.
Crlmwal Pro
cedure by reason
of place of birth

or of descent.
CHAPTER II.
OBTAINING A SUMMONs OR WARRANT.

V.
Where an offence has been committed, or is suspected to have been committed, Proceeding to
the proceeding, in order to compel the party known or suspected to have “)de aPPem"
committed such offence to appear for the purpose of preliminary inquiry con- ance'

cerning the same, may be by summons or arrest.
VI.
The proceeding by summons may be in the cases and shall be subject to summons,
the rules herein-after contained.

VII.
The proceeding by arrest may be either,-—

Arrest,

1. By warrant;
2. Or by a private person without warrant ;
3. Or by an ofﬁcer without warrant.
VIII.
A summons, or a warrant of arrest, may be obtained on such complaint as is Complaint.
mentioned In the next succeeding artIcle.
IX.
Every complaint made before a magistrate or head ofﬁcer of police, in order to To be reduced into
the issuing of a summons or a warrant against a person accused of any offence, writing and Signed
either directly or on suspicion, if not written shall be forthwith reduced into
writing, and shall be signed by the complainant, and also by the magistrate or
head ofﬁcer of police issuing the summons or warrant.
By the term “Head Officer of Police” throughout this code of procedure is meant the
head ofﬁcer of a police division, as deﬁned in Article XXVII.

X.
Upon such complaint duly made before a magistrate, he shall, in case it Magistrate. 110w
appear to him that there is sufﬁcient ground for proceeding, issue his sununons t° Pr‘l’ciezl °“
or warrant for causing the person accused to appear before himself or some comp am '
other magistrate or Court having jurisdiction; and if in the judgment of such
magistrate there be no sufﬁcient ground, he shall dismiss the complaint, whether
it be direct or on suspicion only.
XI.
Upon such complaint duly made before a head ofﬁcer of police, he shall, in Head ofﬁcer of
case it appear to him that there is sufﬁcient ground for proceeding, and that the 130121” 110‘” ‘0 Rm'

immediate apprehension of the accused is necessary to the ends of justice, we oncomplamt'
issue his summons or warrant for causing the person accused to appear before
himself ; and if in‘the judgment of such head ofﬁcer there be no sufﬁcient ground,

K 3
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Summons, what
it is to contain,

and how to be
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or the immediate apprehension of the accused is not necessary to the ends of
justice, he shall abstain from issuing any process, and shall submit the com
plaint for the orders of the magistrate.
XII.
Every summons issued by a magistrate or head ofﬁcer of police to a person so
accused shall be in writing,under the hand and seal of the magistrate or head ofﬁcer
of police issuing it; shall show his office; that the summons is made on a com

directed.

plaint duly made of an offence committed, or suspected to have been committed;
shall be directed either to the person accused by such complaint, or some
other person; if directed to the person accused it shall, if issued by the

magistrate, direct him to appear before the magistrate issuing such summons,
or some other magistrate or Court as aforesaid, at a time and place speciﬁed;
and if issued by a head officer of police, to appear before such head officer at a
time and place speciﬁed; and if directed to any other person it shall require
such other person to summon the person accused so to appear.

Summons, how to
be served.

Notwithstanding
summons, warrant

may issue in cer
tain cases.

Warrant when

grantable for an
offence committed
beyond local

XIII.
If such summons be directed to the person accused, it may either be served
on him personally or left with some adult member of his family.
XIV.
A magistrate or head oﬂicer of police may, notwithstanding such summons,
either before the appearance of the person accused, as required by such summons,
or after default made by him so to appear, issue a warrant of arrest against such
person in all cases in which he might so have done had no such summons been
issued.
XV.
A magistrate of one district or head officer of one division may grant a war
rant for the apprehension of a suspected offender within that district or division,
as the case may be, in respect of an offence of which the law takes cognizance,
committed in a different district or division, or on the high seas, or in a foreign

jurisdiction.

country.

Where an offence

may be investi
gated and tried in
one of two or more

jurisdictions.

Abutment.

Abctment.

Offence committed
on boundary.

During journey,
&c.

XVI.
When a person or several persons shall be accused of the commission of any
offence, by reason of any things which have been done, or by reason of any
thing or things which have been done and consequence or consequences which
have occurred, every such offence may be inquired of and determined, and
every such offender prosecuted and punished, in any district or jurisdiction in
which any such thing shall have been done, or any such consequence shall
have occurred.
XVII.
The previous abetment of an offence, wherever such abetment may have

taken place, may be inquired of and determined in any place or district in which
that offence may be inquired of and determined, and by any Court which has
jurisdiction to try that offence, as though the previous abetment had been com
mitted at the same place at which that offence was wholly or partly committed.
XVIII.
Provided, that such abetment may be inquired of and determined in any
district within which the abettor has done anything for abetting the commission
of that offence.
XIX.
Where any offence shall be committed on the boundary or boundaries of two
or more districts or divisions, or within the distance of 500 yards of any such
boundary or boundaries, or shall be begun in one district or division and
completed in another, every such offence may be inquired of and determined in
any of the said districts or divisions in the same manner as if it had been
actually and wholly committed therein.
‘
XX.
Where any offence shall be committed on any person or on or in respect of
any property in or upon any coach, cart, or other carriage, or upon any beast of
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burden employed in any journey, or shall be committed on any person or on
or in respect of any property on board any vessel employed on any voyage or
journey upon any navigable river, canal, or inland navigation, such offence may
be inquired of and determined in any district or division through any part
whereof such coach, cart, carriage, beast of burden, or vessel shall have passed
in the course of the journey or voyage during which such offence shall have
been committed, in the same manner as if it had been actually committed in
such district or division ; and in all cases where the side, middle, or other part

of any highway, or the side, bank, middle, or other part of any such river,
canal, or navigation, shall constitute the boundary of any two districts or
divisions, such offence may be inquired of and determined in either of the
said districts or divisions through or adjoining to or by the boundary of any
part whereof such coach, cart, carriage, beast of burden, or vessel shall have

passed in the course of the journey or voyage during which such offence shall
have been committed, in the same manner as if it had actually been com
mitted in such district or division.
'
XXI.
Whosoever shall fraudulently receive, or fraudulently have in possession, any
stolen property, knowing the same to be stolen property, may be prosecuted
and punished in any district or place in which he shall have or shall have
had such stolen property in his possession, or in any district or place in which
any person by whose offence that property came to be stolen property may
be prosecuted and punished.
XXII.
Whosoever shall commit any offence by unlawfully receiving or having
in possession any moveable property, knowing the same to have been unlaw
fully taken, obtained, or converted, may be prosecuted and punished in any
district or place in which he shall have or shall have had such property in
his possession, or in any district or place in which any person who unlawfully
took, or obtained, or converted such property, may be prosecuted and punished
for any offence committed thereby.

Receiving, &c.
stolen property.

Unlawfully re
ceiving property.

XXIII.
Any offender who shall escape from any custod in which he is lawfully Escape from lawful
detained in pursuance of a sentence of a Court 0 Justice, or by virtue of a custody under
commutation of such sentence, may be rosecuted and punished either in sentence.
the district where he shall be apprehended and retaken, or in the district in
which the said offence shall have been committed.
XXIV.
Any offender who shall return from transportation or banishment, the term Returning from
of such transportation or banishment not having expired, and his punishment transportation or
not having been remitted, may be prosecuted and punished either in the district banishment.
or place where he shall be apprehended, or in that in which he was formerly
tried.
XXV.
Any person who shall commit any offence by forgegy, or by using as Forgery.
genuine any document which he knows to be forged or alsiﬁed by for ery,
may be prosecuted and punished in any district or place in which he sha] be
apprehended or be in custody, as if his offence had been actually committed
in that district or place.
'
XXVI.
In the preceding articles, and any other article of this Act, wherever the Deﬁnition of
district or other place or the Court in or before which any offence is to be certain terms.
inquired of and determined, or any offence is to be prosecuted and punished,
is mentioned, the term “ inquired of ” shall be deemed to comprise every
proceeding preliminary to trial ; the term “ determined,” to comprise trial, and
every subsequent proceeding, including the punishment of the offender; and
the terms “prosecuted and punished,” to comprise every proceeding, whether
preliminary or subsequent to trial, or upon such trial; unless in any such case
there be something in the subject or cpptext repugnant thereto.
4
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XXVII.
What is a district,
and what a
division.

The local jurisdiction of the magistrate of a zillah or district shall for the
purposes of this Act be deemed a district; and the local jurisdiction of a
moonsiﬂ' or head ofﬁcer of pohce be deemed a diVision; provided that nothing
herein contained shall be held as authorizmg a police ofﬁcer, except under
the special authority of the magistrate, to inquire into any of the offences
described in the provisions of the Penal Code speciﬁed in Article LXXXII.
We have allowed this article, which serves the purpose of an interpretation clause of' terms
of frequent occurrence in the code, to stand as in our ﬁrst report.

The extent of territory

under the jurisdiction of a magistrate is in Bengal usually termed a district, that under a
darogha or moonsiff a division. It is different in Madras and Bombay. In those presidencies
the portion of country under a tahsildar or moonsiff is termed a district. We think it will
be found expedient to use the terms uniformly throughout the presidencies.

Madras [Bombay]
a district.

XXVIII.
The local jurisdiction of the magistrates of Madras [Bombay] shall for the
purposes of this Act be deemed a district.

CHAPTER III.
OF THE WARRANT AND ITS EXECUTION.

Warrant to bear
the name of
grantor.
Form of warrant.

XXIX.
The warrant shall be in the name of the ofﬁcer who grants it.
XXX.
Every such warrant shall be in writing; shall be directed to some person
or persons by name or by ofﬁcial description (and in the latter case, either to
some particular ofﬁcer, or to all or some one or more of that class or description);
shall specify the person to be arrested by name or by such other description
as may be sufﬁcient to distinguish him; shall order that such person be arrested;
shall specify the authority before whom such person after arrest shall be taken ;
shall state, as the cause of arrest, some offence committed or suspected to have

been committed in respect of which the magistrate or other ofﬁcer has juris
diction to issue such warrant; shall show the person who grants it to be a magis
trate or other ofﬁcer authorized to issue such warrant; shall state the time of

making it; show the place where it is granted, either by statement in the
body or in the margin of the warrant; and be signed and sealed by the magis
trate or other ofﬁcer who grants it.

XXXI.
Warrant to several
persons, jointly
and severally.

To several per

sons jointly.

A warrant directed to several persons jointly and severally may be executed
by any one of them.
XXXII.
A warrant directed to several persons jointly, without words excluding
the execution by one or a part only of those mentioned, may be executed by
any one or by a part only of them.

XXXIII.
To a head ofﬁcer
A warrant directed to a head ofﬁcer of police or to a nazir may be executed
of police or Nazir. by any ofﬁcer subordinate to such head ofﬁcer or nazir respectively.

sonally super
intend its execu
tion.

XXXIV.
A magistrate or other ofﬁcer authorized to issue a warrant or other cri
minal process may attend personally for the purpose of seeing that the same
be duly executed, and may adopt or direct any legal measures that may be
necessary for the due execution thereof.

Warrant directed
to a person not an

XXXV.
A warrant directed to any other person than an ofﬁcer of police or the
nazir of a Court is to be executed by that person; provided nevertheless,

Ofﬁcers issuing a
warrant may per
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that any other person may, in the presence or out of the actual presence of one
authorized to execute a warrant, and him in executlng the same, If the person so
authorized be near at hand and acting in the execution of the warrant.

officer of police
or nazir.

XXXVI.
Every person is bound to assist a magistrate or police officer demanding All persons bound
his aid in the taking of an offender, preventing a breach of the peace, the sup to assist in certain
cases.
pression of a riot, or the taking of the rioters.
XXXVII.
A warrant issued by any magistrate must be executed (unless it be specially
otherwise provided) within the jurisdiction of the magistrate from whom it
issued, or of the magistrate by whom it has been duly indorsed for execution.
XX XVIII.
In case any person against whom a Warrant shall be issued by any magis
trate shall escape, go into, reside, or be, or be supposed to be, in any place

out of the jurisdiction of the magistrate granting such warrant, the magis

Where a warrant

of a magistrate
must be executed.

Warrant indorsed
in another

jurisdiction.

trate of the place into or in which such person shall escape, go, reside, be, or

be supposed to he, shall indorse his name on such warrant, which shall be
a sufficient authority to the person or persons bringing such warrant, and to
all other persons to whom such warrant was originally directed, to execute such
warrant within the jurisdiction of the magistrate who indorsed such warrant, and
to apprehend and carry such person before the magistrate who indorsed such
warrant, or before the magistrate of the district where the offence was com
mitted. In case such person be carried before the magistrate who indorsed
the warrant, and the offence with which he is charged is bailable in law, he shall

be proceeded with in the manner herein-after mentioned in Article CXXI. or
Article CLXXXII.

If the offence be not bailable, he shall be forwarded to

the magistrate of the district in which such offence was committed.
XXXIX.
Provided that it shall be competent to a magistrate issuing a warrant for the
arrest of a person out of his jurisdiction to direct the warrant to the magistrate
of the district in which such person is, or is supposed to be, and to transmit
the same by post. On the receipt of the warrant by the magistrate to whom

\Varrant to be
indorsed may be
sent by past.

it is directed, he shall indorse his name on such warrant, and enforce its

execution in the same manner as if the warrant had originally issued from
himself. On such person being apprehended, and carried before the magistrate
who indorsed the warrant, he shall be dealt with as provided in the last pre
ceding article.
XL.
If a person for whose apprehension a warrant has been granted by a magis
trate under the provisions of Article XV. is suspected of an offence committed
in a different district, the magistrate granting the warrant shall, unless he is
authorized by any law to complete the Inquiry himself, send the person arrested
to the magistrate of the district in which the offence was committed, or take
bail for his appearance before such magistrate if the offence of which he is

Magistrate how to
proceed on arrest
under his own
warrant for an
offence committed

out of his juris
diction.

suspected is bailable in law; and in all other instances the magistrate shall

report the case for the orders of the High Court.
XLI.
If the warrant under Article XV. shall have been grahted by a head officer IIead ofﬁcer of
of police, the head ofﬁcer of police shall send the person arrested to the magis police how to
in such
trate, to whom such head officer of police is subordinate, unless the offence of proceed
cases.
'
which the person arrested is suspected shall have been committed in another
division of the district in which the division of the head ofﬁcer of police who
granted the warrant is comprised; in such case the head ofﬁcer of police who
granted the warrant shall send the person arrested to the head officer of police
of the division in which such offence was committed.
XLII.
A warrant issued by a police‘ofﬁcer must be executed (unless it be otherwise

specially provided) within the jurisdiction of the ofﬁcer who issued it.
‘_
L

Where a warrant
of a police ofﬁcer
must be executed.

82

When a warrant

of arrest may be
executed.

Warrant, how to

be executed.

No unnecessary
restraint.
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XLIII.
An arrest on a warrant for any of the offences speciﬁed in Schedule A. of this
Code of Procedure as not bailable offences may be made on any day, and at
any time of the day or night. It shall be at the discretion of the magistrate to
direct that an arrest on a warrant in any other case may be made on any day,
and at any time of the day or night.
XLIV.
In making an arrest the ofﬁcer or other person executing the warrant shall
actually touch or conﬁne the body of the person to be arrested, unless there be
a submission to the custody by words or actions.
XLV.
After arrest the prisoner shall not be subjected to any more restraint than
such as may be necessary to prevent his escape.

XLVI.
Notiﬁcation of
purpose to act
under the warrant.

Notiﬁcation of

substance of

One executing or attempting to execute a warrant of arrest is bound to
notify to the person against whom such warrant is directed, that he purposes to
act under the authority of that warrant.
XLVII.
An ofﬁcer or other person executing a warrant of arrest must notify the
substance of the warrant, and show the warrant, if sight of it be demanded.

warrant.

Taking and re
fusing to give up a
warrant.

Resisting an en
deavour to arrest.

XLVIII.
If on a warrant being shown any person take holdiof it, and illegally refuse
to give it up to the ofﬁcer or other person authorized to execute it, such officer
or other person may retake it by force, provided he use no greater degree of
violence than is necessary for the purpose.
XLIX.
If, after notice by one authorized by warrant to arrest another of his intention
to arrest him, the person against whom such warrant is issued shall forcibly
resist the endeavour to arrest him, the person so authorized is bound to use
all such means as may be necessary to effect an arrest and prevent escape.

L.
Any person authorized by a warrant to arrest any person accused of any
Breaking of outer
door or window.
offence for which a warrant may issue on complaint, may (in the presence of
two respectable witnesses) break open any outer door or window of a dwelling
house, whether that of the person accused or of any other person, in order to
execute such warrant, if, after notiﬁcation of his authority and purpose, and

demand of admittance duly made, he cannot otherwise obtain admittance.

Ofﬁcer, &c. break
ing out to liberate
himself.

Breaking of' inner
door or window.

LI.
An officer or other person having lawfully entered a dwelling house for the
purpose of executing criminal process, or of arresting any person under any of
these articles, may lawftu break out of such house when it is necessary for his
own liberation; and any ofﬁcer may lawfully break any outer or inner door or
window of a dwelling house in order to liberate any officer or other person who,
having entered for such purpose, is unlawfully detained within such dwelling
house.
LII.
Any person authorized by a warrant to arrest any person accused of any
offence for which a warrant may issue on complaint, may (in the presence of
two respectable witnesses) break open any inner door or window of a dwelling
house, whether that of the person accused or of any other person, in order to
execute such warrant, if, after notiﬁcation of his authority and purpose, and
demand of admittance duly made, he cannot otherwise obtain admittance.
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L111.
If information be received that a person accused of any offence for which
a warrant may issue on complaint, has concealed himself in a zenanah or
female apartment in the actual occupancy of women, the oﬁicer or other person
employed to execute the warrant shall take such precautions as may be necessary
to prevent the escape of the accused, and shall endeavour to ascertain, by the
means of two respectable women unconnected with the family or with each
other, whether the person against whom the warrant has been issued be really

Breaking open a
zenanak or female
apartment.

concealed in the zenanah; in which case, and if such person shall not deliver

himself up, the police ofﬁcer or other person authorized to execute the warrant
may, in the presence of two or more respectable residents of the place, break

open the zenanah, and execute the process intrusted to him, giving notice at
the same time to any women in the zenanah that they are at liberty to withdraw.
LIV.
It shall be at the discretion of the magistrate to direct, in any particular case,
that a warrant of arrest shall be executed as provided in Articles L., LIL,
and LIII., for any other offence than the oﬂ'ences for which a warrant may issue
on complaint.
LV.

Breaking of doors,
&c. for oﬂ'ences not
previously pro
vided for.

After arrest made, the ofﬁcer or other person executing the warrant shall,
without unnecessary delay, bring the person arrested to the magistrate or
other authority mentioned in the warrant.

Party arrested to
be brought imme
diately to the
authority mention
ed in the warrant,

LVI.
If, after arrest made, circumstances render it impracticable to bring the person
arrested immediately before the magistrate, the ofﬁcer or other person executing
the warrant shall detain the person arrested in custody in the meantime, and
bring him before the magistrate as soon as his doing so shall become reasonably
practicable.
.
LVII.
No oﬁicer or other person, after the arrest of any suspected person, is to
offer to him any inducement, by threat or promise or otherwise, to make an
disclosure, but shall, when necessary, apprize him of the cause of arrest, and
leave him free to speak or keep silence; and no such ofﬁcer or other person
shall after such arrest prevent the person arrested, by any caution or otherwise,
from making any disclosure which he may be disposed to make of his own

or as soon as
practicable.

No threat, promise,
or caution, as to

disclosure by party
arrested.

free will.

CHAPTER -IV.
OF ARREST WITHOUT WARRANT.

LVI II.

A police ofﬁcer or other person who sees any offence committed for which

Arrest on view.

a warrant may issue on comp aint, may, Without warrant, arrest the offender.
LIX.
A police ofﬁcer may, without warrant, arrest of his own authority a person On complaint, or
against whom a reasonable complaint of an offence for which a warrant may ﬁndng with "01811
issue on complaint is made, or who may be found with stolen goods in his goods.
possession.
LX.
A police ofﬁcer, or other person, may, without warrant, arrest a proclaimed A proclamed of

oﬁ'ender, or a pers0n against whom a hue and cry has been raised of his having 22d": hue "‘1
been concerned in a recent oﬁ'ence.

L2
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A party liable to
arrest concealing

himself.

Breach of the

peace.

FOURTH naronr or COMMISSIONERS APPOINTED TO CONSIDER THE

LXI.
If a person liable to arrest without warrant under the foregoing rules, shall
enter into and conceal himself in a dwelling house, the person who might other
wise have arrested shall take such precautions as may be necessary to prevent
the escape of the accused, and send immediate information to the magistrate
or head officer of police ; but no house shall be broken into for the purpose of
arresting any person without a warrant.
LXII.
A police officer may, of his own authority, interpose for the prevention of
a breach of the peace committed or attempted to be committed in his view;
and in the event of disobedience or resistance may, without warrant, arrest the
offender.

LXIII.
Obstruction of a
A police officer may apprehend any person who obstructs him while in the
police officer in his execution of his duty, and carry him before the magistrate, or before the head
duty.
ofﬁcer of the police division.

proper authority.

LXIV.
It is not necessary to notify the cause of arrest where the person is in the
actual commission of any offence, or where fresh pursuit is made after any such
person, who, being disturbed, makes his escape.
LXV.
A police ofﬁcer or other person, having arrested a erson for an offence, is to
take or send him before the magistrate or the head 0 'cer of the police division,
without unnecessary delay.

Arrest for an of—

LXVI.
Where any offence is committed in the presence Of any magistrate, he may by

When it is not ne
cessary to notify
cause of arrest.

Party arrested to
be taken immedi

ately before the

fence commited in

word of mouth command any other person to arrest the offender, and may

the presence of a
magistrate.

thereupon commit him, or, at his discretion, where the offence is bailable, may

admit him to bail.

CHAPTER V.
OF ESCAPE AND RE-TAKING.

Person arresting
may retake on es
cape, and deal with
the party arrested
as on original
taking.

LXVII.
If a person lawfully arrested on a criminal information shall escape or be
rescued, it shall be lawful for the person from whose custody such prisoner so
escaped or was rescued to make fresh pursuit, and retake him in any place,
either within or without the jurisdiction where he was so in custody, and on
any day, and at any time of the day or night, and to deal with him as he might
have done on an original taking.

LXVIII.
In order to retake any person, within .the meaning of the last preceding
May adopt the
same measures as article, the person so making fresh pursult as therein is mentioned may adopt
on original taking. the same measures as he might have done on the original taking.

CHAPTER VI.
Or Semen WARRANT.

LXIX.
When grantablo by
a magistrate.

Whenever a magistrate, having jurisdiction in respect of a supposed Offence,
shall consider that the production of any thing or things will be essential to the
conduct of an inquiry into such offence, he may grant his warrant to search
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for such thing or things, and it shall be lawful for the ofﬁcer legally charged with
_ the execution of such warrant to search for such thing or things in any dwelling
or dwellings, place or places. In such case the magistrate shall, if he think
right, specify in his warrant the dwelling or dwellings, place or places, or part
or parts thereof, to which only the search shall extend.
LXX.
The magistrate shall direct his warrant to the head ofﬁcer of police within
whose jurisdiction the dwelling or dwellings, place or places, required to be
searched, are situated, or to any other public and registered ofﬁcer of police to
whom the magistrate may think ﬁt to commit the execution of that duty. A
warrant directed to a head ofﬁcer of police may, in the event of the head
ofﬁcer not being able to proceed in person, be executed by any ofﬁcer subordinate
to such head ofﬁcer, above the rank of peon.

How to be directed.

LXXI.
When a magistrate
A magistrate may require the magistrate of another district to issue a search may require a ma
gistrate of another
warrant in any case in which he may issue such warrant himself.
district to issue a
search warrant.

LXXII.
In cases of emergency, a magistrate may grant his warrant for the search
of any thing or things concealed, or supposed to be concealed, in a dwelling
or dwellings, place or places, out of his jurisdiction, the production of such
thing or things being essential to the conduct of an inquiry into an offence
committed within his jurisdiction. When a magistrate grants a warrant under
this article, he shall inform the magistrate of the district in which the dwelling
or dwellings, place or places, to be searched, are situated.

When a magistrate
may grant a search
warrant out of his
jurisdiction.

LXXIII.
Whenever a head ofﬁcer of police shall consider that the production of any Search warrant
thing or things will be essential to the conduct of an inquiry into any offence when grantable by
head ofﬁcer of
which he is authorized to inquire into, he may grant his warrant to search for apolice.
such thing or things in any dwelling or dwellings, place or places, within his
division, which shall be speciﬁed in his warrant; and it shall be lawful for the

ofﬁcer legally charged with the execution of such warrant to search for such
thing or things in such dwelling or dwellings, place or places.
LXXIV.
The head ofﬁcer of police shall, if practicable, conduct the search in person; How to be exe

but if unable to proceed in person, shall direct his warrant to any police ofﬁcer
of his division above the rank of peon.
LXXV.

cuted.

When a. head

ofﬁcer of' police

A head ofﬁcer of police of one division may require the head ofﬁcer of police may require a head
of another division, whether subject to the same magistrate as himself or to the oﬁicer of police

magistrate of any other district, to issue a search warrant in any case in which
he may issue such warrant himself.

of' another
division to issue a
search warrant.

LXXVI.
The head ofﬁcer of police, when not specially instructed by the magistrate,
shall transmit all representations made to him regarding the receipt or con
cealment of any thing or things the production of which is essential to the
conduct of an inquiry into an offence, at or before the time when he proceeds
to the search, for the information of the magistrate, and for any orders which
he may deem it necessary to issue on the subject.

Representations
regarding anything
for which search is
to be made to be
sent to magistrate.

LXXVII.
The search shall be made in the daytime, except in cases of great emergency,
and wherethe information is positive, and not on suspicion only, when it may
be made either in the daytime, or in the nighttime.

When the search is
to be made.
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LXXVIII.
Breaking of door,

If the door be shut, the person charged with the execution of the warrant

may proceed to break open the door, if, after notiﬁcation of his authority and
purpose, and demand of admittance duly made, he cannot otherwise obtain
admittance.

LXXIX.
Breaking of u.
If the place ordered to be searched is a zenanah or female apartment in the
zenanah 01' female actual occupancy of women, the ofﬁcer charged with the execution of the
apartment
warrant shall give notice to. any women in the zenanah that they are at liberty to
withdraw; and, after giving such notice, and allowing a reasonable time
for the women to withdraw, such officer may enter the zenanah for the purpose
of completing the search, using at the same time every reeaution consistent
with these provisions for preventing the clandestine removafof property.

_Search to be made

LXXX.
The search is to be made in- the presence of' three or more respectable inha

m_the Pres“ce of bitants of the place in which the dwelling or dwellings, place or places searched,

3102:1833?“ of the

may be situated, and such persons shall subscribe their names to the report

place searched may made to the magistrate; and the occupant of the house, or owner of the house,
attend.
or some person in his behalf, shall in every instance be permitted to attend during
the search.

LXXXI.
Property, &c. to be
All property which is claimed as having been stolen, as well as all property
Bel";th magis- suspected to have been stolen, found on persons accused of robbery or theft,
trate'
or which is seized by police officers under suspicious circumstances, as also any
thing the production of which is essential to the conduct of an inquiry into an
offence, shall be forwarded without delay, together with a despatch, to the
magistrate. A copy of the despatch being registered, the original is to be given
to the officer charged with the conveyance of the property, to be delivered to
the nazir, or other proper ofﬁcer, on his arrival at the station of the magistrate.

CHAPTER VII.
PRELIMINARY INQUIRY BY THE POLICE.

LXXXII.
Offencesintowhich
A head ofﬁcer of police shall not inquire into any of the following offences
the P°lice 051cm punishable under the Penal Code, unless specially authorized by the magistrate
may not inquire

without special

‘uthmty'

‘

-

_

to do so, vrz. .—

Offences under Chap. VIII., provided that it shall be competent to a
darogha to apprehend and send to the magistrate any person who may be
found
clause in
150.his division in the commission ofA the offence punishable under
Offences under Chap. IX., except the offences punishable under clauses 164,
166, 168, 171, 173, 175, and 182; provided that it shall be competent
to a darogha to inquire into any offence under Chap. IX., committed
in contempt of his own authority.
Offences under Chap. X., except the offences punishable under clauses 201,

203, 204, and 205.
Offences under Chap. XL, clauses 211, 216, 225, 226, 227, and 228.
Offences under Chap. XIII.
Offences under Chap. XIV., except the offences punishable under clauses

257, 265, 267, 269, 270, and 273.
Offences under Chap. XV.
Offences under Chap. XVI.
Offences under Chap. XVII.
Offences under Chap. XVIII., clauses 312, 313, 318, 325, 332, 333, 334,

335, 336, 337, 342, 347, 348, 350, 351, 352, and 35s.
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Offences under Chap. XIX., clauses 369, 370, 373, 374, 384, 385, 387, 388,

394, 395, 396, 397,398, 400, 401, 402, 403, 404, 405, 406, and 425.
Offences
Offences
Offences
Offences
Offences
Offences
Offences

under
under
under
under
under
under
under

Chap.
Chap.
Chap.
Chap.
Chap.
Chap.
Chap.

XX., clauses 453 and 454.
XXI.
XXII.
XXIII.
XXIV.
XXV.
XXVI.

LXX XIII.
Upon complaint duly made before a head ofﬁcer of police having jurisdiction When the head
in the case, against any person for committing any offence, other than the Ofﬁce.” of PEP?“
offences described in the provisions of the Penal Code speciﬁed in the last pre- 3358116 15 war‘
ceding article, and which offence is punishable under the Penal Code with
imprisonment for a period exceeding six months, it shall be lawful for such
head ofﬁcer to issue his warrant to apprehend such person, and to cause him to
be brought before such head oﬂicer.
LXXXIV.
Provided, that in all cases it shall be lawful for such head officer before whom May issue sum
such a complaint is made, instead of issuing his warrant in the ﬁrst instance 1110118 instead °*‘

to apprehend the person so complained against, to issue his summons, recording warrant
hi reason for so issuing his summons, directed to such person, requiring
him to appear before such head ofﬁcer.
LXXXV.
Upon a complaint duly made before a head ofﬁcer of police having jurisdiction When_ head ofﬁcer

in the case, against any person for committing any offence into which he is Pf P"hoe Shall
authorized to inquire, and which is punishable with imprisonment for a period Issue summons'
not exceeding six months, such head ofﬁcer shall issue his summons to such
person, requiring him to appear before such head ofﬁcer.
LXXXVI.
In the event of its appearing to the head ofﬁcer of police that for any special When the head
reason the issue of process for causing the attendance of the accused should be 0516" °f P011“ f
stayed until the case be reported for the orders of the magistrate, such report shall 3.12:5:y Issue 0
bemadewithout delay,and the issue of process against the accused in the meantime
suspended. On the receipt of the head ofﬁcer’s report, it shall be at the discretion
of the magistrate, if he is of opinion that there are grounds for proceeding
with the case, to direct the head ofﬁcer to proceed with it, or to proceed with
it as if the complaint had been made before himself.
LXXXVII.
Upon the issue of process for causing the attendance of the accused, the head Witnesses to be
ofﬁcer of police shall at the same time issue summonses for the attendance of any summned
persons who appear from the statement of the person making the complaint to
be acquainted with the facts and circumstances of the case.
.LXXXVIII.
Nothing contained in the foregoing articles shall be construed to prevent a HtiP-d 050“ 0f
head ofﬁcer of police from proceeding in person, or deputing a ﬁt person from ggehcﬁnmgéslggmor
among the ofﬁcers acting under him, to ascertain on the spot the facts and depute an 05ch

circumstances of any case into which he is authorized to inquire.

to investigate.

‘LXXXIX.
It shall be lawful for the head or other ofﬁcer of

olice to pursue persons Police may pursue

accused of the offences referred to in Article LXXXII . into the jurisdiction of 9E§ngiert€mt° “1‘”
other head ofﬁcers of police whether subject to the same magistrate as himself Juns c “m'
or to the magistrate of any other district.
L4
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Examination of
witnesses.
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XC.
The examination of witnesses by the police shall be taken in the presence of
the head ofﬁcer, or, in the event of his absence, in the presence of any ofﬁcer
above the rank of peon, and the substance of any material information obtained
from them shall be reduced to writing, not in the form of question and
answer, but in that of a brief narrative, which shall be signed by the erson
deposing, and transmitted to the magistrate, as herein-after provided, under the

signature of the police ofﬁcer by whom the inquiry may have been made.

Police ofﬁcers not
to examine the
accused.

Inquiry by the
police.

XCI.
It shall not be competent to a head or other ofﬁcer of police to examine a
person accused of a criminal offence, or to reduce to writing any admission
or confession of guilt which he may propose to make.
XCII.
The head or other ofﬁcer of police shall complete the inquiry with as little
delay as possible, and if the head ofﬁcer himself have made the inquiry, he shall
forward the accused to the magistrate, under the custody of one or more
peons, provided the evidence is such as to warrant that course, and the

offence be not bailable, and shall bind over the prosecutor and witnesses to
appear on or before a. ﬁxed day before the magistrate of the district. If a.
subordinate police ofﬁcer have made the inquiry, he shall submit his procedings
to the head ofﬁcer, who shall then proceed as if he had made the inquiry himself.

Accused not to be
detained by the

police beyond 48
hours, without spe

cial authority.

XCIII.
Provided, that it shall not be lawful for the head or other ofﬁcer of police
to detain the accused in custody, without the special orders of the magistrate,
for a longer period than forty-eight hours; and provided also, that it shall be
competent for a head or other ofﬁcer of police, on his being satisﬁed that
there are grounds for believing that the accusation is well founded, to forward
the accused to the magistrate at any period of the inquiry before the expira
tion of forty-eight hours from the apprehension of the accused. The head
ofﬁcer shall forward with the accused a short despatch stating the offence for
which the accused has been arrested.
\

Head ofﬁcer how to

XCIV.
If it shall appear to the head ofﬁcer of police that there is not sufﬁcient

proceed in cases of evidenceto warrant the transmission of the accused to the magistrate, he
deﬁcient evidence.

shall release the accused on bail, or on his own recognizance, to appear when
required, and submit his proceedings for the orders of the magistrate. '
XCV.

Proceedings of the
head ofﬁcer, of
what to consist.

In all cases, in submitting his proceedings to the magistrate, the head ofﬁcer
of police shall forward the statement of the person complaining and the deposi
tions of the witnesses, with a brief report of the names of the parties, the nature
of the complaint, and the names of the witnesses, without any recapitulation
of evidence or expression of opinion as to the guilt of the accused, together
with any weapon or property which it may benecessary to produce before
the magistrate. The head ofﬁcer shall further state whether he has forwarded
the accused in custody, or released him 'on bail, or on his own recognizance.
XCVI.

Bail.

Persons accused of the commission of any of the offences entered in the third
column of Schedule A. as not bailable, shall not be admitted to bail, provided
that there appear reasonable grounds for believing that such persons have been
guilty of the offence imputed to them; but in all cases of persons accused of
any other offences, if sufﬁcient bail be tendered for appearance before the
magistrate, the head ofﬁcer of police shall accept such bail, and immediately
release the party apprehended.
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XCVII.
In cases of manifest necessity, when the head ofﬁcer of police may be ap- When security for
prehensive of danger to the public peace by the enlargement of a person kc‘l’jl‘mg illeﬁeam

arrested for rioting or other bailable offence, without security being taken for his to e require '
peaceable conduct, the person so arrested shall be required, in addition to the
bail for his appearance, to furnish security for keeping the peace; and the
surety or sureties shall execute a recognizance in an amount to be regulated
by the circumstances of the case and the condition of the person executing the
same. In default of his furnishing the required security, the accused shall be
forwarded under custody to the magistrate.
XCVIII.
The ofﬁcers of police shall report to the magistrate the cases of all persons Police to report all
apprehended within their respective jurisdictions, Whether such persons may have a-Pi>1‘ehe'“5i°m’~
been admitted to bail or otherwise; and no person who has been apprehended
shall be discharged, except on bail, or on his own recognizance, or under the

special order of the magistrate.
XCIX.
The bail to be taken for appearance before the magistrate, in pursuance of Bail not to be ex
Article XCVI. shall not be excessive; and the surety or sureties shall bind CQSSi‘je- Terms °f

himself or themselves under a speciﬁc penalty to produce the defendant before secumy‘
the magistrate on or before a ﬁxed day, to answer the complaint.
C.
Prosecutors and witnesses, whose attendance may be necessary at the Criminal
Courts, shall execute recognizances before the police ofﬁcers, to appear before
the magistrate on a speciﬁc day, which shall be the day whereon the accused
may be bound to appear, if he shall have been admitted to bail, or on the day
on which he may be expected to arrive at the magistrate’s place of residence,
if he is to be forwarded thither under custody. The police ofﬁcer in whose
presence the recognizance may be executed shall forward it with his report to
the magistrate, and shall deliver to the prosecutor or witness a despatch, which
the prosecutor or witness shall be required to deliver in person to the magistrate
or the nazir of his court, unaccompanied by any ofﬁcer of police.

Prosecutors and
“‘11me “3 exe'
ﬁ‘jpgijigﬁgtﬁfj"
the magistrate.

CI.
The police ofﬁcers shall not subject witnesses to any restraint or unnecessary Witnesses not to

inconvenience, nor require them to give any other security for their appearance be subjected to re
than their own recognizances; but if any witness shall refuse to attend, or to “Faint; Recusam

execute the recognizance directed in the last preceding article. it shall be

23$

competent to the head ofﬁcer of police to forward such witness under custody to may

the magistrate.
C11.
The powers to be exercised by the head ofﬁcer of police under the foregoing By whom the
rules shall be exercised, in the event of his absence or illness, by the head POWers of the
police ofﬁcer present at the police station above the rank of peon.
heafl “Beer 05
police may be
CIII.

exercised in his
absence or illness.

All processes in criminal cases cognizable by the police ofﬁcers shall be served ﬁsrvice 0f Precess
by the peons at the police station, without any charge to the parties or witnesses. “sued by the
police.

CIV.
The police ofﬁcers are strictly prohibited, on

from taking cognizance of any of the offences

ain of dismissal from ofﬁce, Penalty for taking

escribed in the provisions of “Pauthor‘fzcg. °°g'

the
Penal Code speciﬁed in Article LXXXII., except under the special orders of
968'
the magistrate. But it shall be at the discretion of the magistrate to issue dirtisctinvestigzi
such orders to the ofﬁcers of police, in regard to the investigation of criminal tion at his discre
cases, as he shall think proper, and such ofﬁcer shall be bound to obey the orders mm“
of the magistrate.
4M
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Criminal Courts.
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CV.
When a Subordinate Criminal Court has been authorized to receive cases
coming within its jurisdiction on the report of a police ofﬁcer, the head officer of
police shall forward the accused and submit his proceedings to such court. and
shall bind over the prosecutor and witnesses to appear before the same.
'

CVI.
Rules relating to
the police not to
apply to Calcutta.

The foregoing rules, from Article LXXXII. inclusive, shall not be held to

apply to the town of Madras [town and island qf Bombay].

CHAPTER VIII.
Or CONTEMPTS AND DISOBEDIENCE or Census.

Disobedience of
orders, &c. under

Clause 149 of the
Penal Code, how
punishable.

CVII.
Any Judge, or Court of Justice, or Magistrate shall be competent to take
cognizance of offences falling under Clause 149 of the Penal Code, committed
by inferior public servants attached to their offices, and to punish the persons
committing them as therein authorized.
The offence is that of a public servant knowingly disobeying a lawful order of his oﬂicial
superior, or insulting him, or neglecting his duty.

CVIII.
Contempt of Court
under Clause 197.

\

When any such offence as is described in Clause 197 of the Penal Code is

committed in contempt of the lawful authority of a Judge or Court of Justice,
or of a Magistrate, or any ofﬁcer vested with the powers of a Magistrate,
acting as such in any stage of a judicial proceeding, it shall be competent to
such Judge, or Court, or Magistrate to punish the same as for a contempt of
Court, and to adjudge the offender to punishment as authorized by the said
clause.
The offence is that of insulting or interrupting a Court of Justice.

CIX.
When any of the offences described in Chapter IX. of the Penal Code is
Contempt oflawful
authority under
committed in contempt of the lawful authority of a Judge or Court of Justice,
Chapter IX.
or of a Magistrate, or any officer vested with the powers of a Magistrate, acting
as such in any stage of a judicial proceeding, it shall be competent to such Judge,
or Court, or Magistrate to punish the same as for a contempt of Court, and
to adjudge the offender to punishment as authorized by the clause applicable
thereto.
Chapter IX. of the Penal Code is entitled “Contempts of the lawful Authority of Public
Servants.” The rules of this Chapter of the Code of Procedure are conﬁned to Judges, Courts
of Justice, and Magistrates; the provisions of Clause 149 and of Chapter IX. of the Penal
Code are more general ; but it has been considered expedient to leave to the Government of
India the extension of these or similar rules to other public servants.

CX.
Provided that no Magistrate or Judge of a Subordinate Criminal Court shall
Ordinary powers of
punishment not to exceed his ordinary powers of punishment in ﬁxing the measure of punishment
be exceeded. Pun
for any of the offences referred to in the three last preceding articles ; and pro
ishment may be
vided also, that where a person has been sentenced to punishment under the
remitted on sub
mission of' the
provisions of the last preceding article, for refusing or omitting to do anything
offender.
which he was required to do, it shall be competent to the Judge, Court of Justice,
or Magistrate, to remit the punishment, on the submission of the offender to the

order or requisition of such Judge, Court of Justice, or Magistrate.
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CHAPTER IX.
CRIMINAL Cnaaess BY THE Anvocarn GENERAL.

CXI.
It shall be competent to the Advocate General, at his discretion, to ﬁle a Advocate General

criminal charge for any Offence, in any criminal court; also to withdraw such
charge, and to ﬁle another.
CXII.
. The rules relating to the description of the offence in the case of charges by
the Magistrate shall be applicable to criminal charges ﬁled by the Advocate

General.

s

may ﬁle criminal
charges.

To follow the rules
relating to charges .

'

CHAPTER X.
PROSECUTIONS IN cartrer Cases.

CXIII.
Charges of offences punishable under Chapters V., VI., XL, and XVI. of the
Penal Code shall not be entertained by any Court "unless the prosecution be

' instituted by order of, or under authority from, the Governor General in Council,
or by order of, or under authority from, a public ofﬁcer empowered by the
Governor General in Council to direct or authorize such prosecution, or unless
instituted by the Advocate General.

Prosecutions for
certain offences
not to be instituted
but under autho
ri'ty of Govern

ment, or of a duly
empowered officer.

The offences are as follow :- -

Chapter
,,
,,
,,

V. Offences against the state;
VI. Offences relating to the army and navy;
XI. Offences relating to the revenue;
XVI. Illegal entrance and residence into the territories of the East India Company.

CXIV.
In cases of contempt of the lawful authority of public servants, and other
offences against public servants, as such, described in Chapter IX. Of the

Prosecution for
certain offences

Chapter IX.
Penal Code, except the offence described in Clause 186, prosecutions shall under
of the Penal Code
not be instituted in the Criminal Courts but with the sanction of the public not to be instituted
servants concerned, except when they are inferior ministerial servants, in which but with the sanc
of the public
case the prosecution shall not be instituted but with the sanction of their oﬂicial tion
servants con
superiors.
cerned.

CXV.
In cases of Offences against public justice, described in Clauses 190, 191,

For certain
offences under

192, 193, 194, 195, 196, and 197 of Chapter X. of the Penal Code, prosecu Chapter X. of the
tions shall not be instituted in the Criminal Courts but with the sanction of the Penal Code, but
Court of Justice, Judge, or Magistrate, before which or whom, or against which with the sanction
of the authority
or whom, such offence was committed.
before which the

CXVI.
When a Court of Justice, Judge, or Magistrate is of opinion that there is
sufﬁcient ground for bringing any person to trial on a charge of any of the
offences referred to in the last two preceding articles, the Court, or Judge, or
Magistrate, after making such preliminary inquiry as may be necessary, may
send the case for investigation to the Magistrate, who shall proceed to inquire
into the case, and pass such orders thereon as he may deem proper: Provided,
that it shall be competent to the High Court or a Court of Session to charge
a person for any such offence committed before it, or under its own cognizance,
and to try such person upon its own charge.

M2

,

the offence was
committed.

Mode of proceed
ing in cases men
tioned in the two
last preceding
articles.
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CHAPTER XI.
OF PRELIMINARY INQUIRY BY THE MAGISTRATE IN Cases TRIABLE BY THE HIGH
COURT 0R Sassron Coun'r.

Complaint and issuing of Processfor causing the Attendance q" the Accused.
CXVII.
Magistrate my

In all cases where a complaint shall be made before a magistrate having

issue his warrant. jurisdiction in the case that any person has committed, or is suspected
to have committed, any of the offences speciﬁed in Schedule A. as triable exclu
sively by the High Court or Court of Session, or which, in the opinion of the
magistrate, is one that ought to be tried by the High Court or Court of Session,
it shall be lawful for such magistrate to issue his warrant to apprehend such per
May issue a sum- son; provided always, that in all cases it shall be lawful for the magistrate to
mons instead of *1 whom such complaint shall be made, if he shall so think ﬁt, instead of issuing
warrant"
in the ﬁrst instance his warrant to apprehend the person so complained against, to
In what cases he is issue his summons requiring him to appear to answer to such complaint ; provided

to Pmceed '15 1f tl‘e also, that in any case which is triable exclusively by the High Court or Court of
:13: gadhpeenén‘ Session under the provisions of Clauses 3, 4, and 5 of Article X. of the rules
y imse .
.
. .
. .
. . .
.
relating to the “ Criminal Courts of Original Jurisdiction,” the magistrate shall
proceed in the same manner as if the case had been triable by himself.
CXVIII.
Postponement“

If the magistrate see cause to distrust the truth of the complaint, he may

issue of process.

postpone the issuing of process for causing the attendance of the accused, and
direct a previous inquiry to be made into the complaint, either by means of the
local police ofﬁcers, or in such other mode as he shall judge most proper, for the
urpose of ascertaining the truth or falsehood of the complainant’s allegations.
f the result of the inquiry induces the magistrate to believe the charge well
founded, and the offence be of the nature described in Article CXVII., he shall

May dismiss the
complain“

issue his warrant or summons as therein directed; provided, that nothing herein
contained shall prevent'the magistrate from at once dismissing the complaint,
if in his judgment there be no sufﬁcient ground for proceeding with it.

Magistrate may
direct bail t° be

CXIX.
It shall be at the discretion of the magistrate in issuing his warrant for
the arrest of any party against whom a complaint has been made, to direct that

taken'

if such party be willing and ready to give bail in a sum to be ﬁxed by the
magistrate for his appearance before the magistrate on a speciﬁed day to answer
the com laint, the ofﬁcer to whom the warrant is directed shall accept such bail,

and shal release the party from custody. In the event of bail being given, the
ofﬁcer shall forward the recognizance to the magistrate.
CXX.
Llagistrate my
The magistrate may, if he sees sufﬁcient cause, dispense with the personal
dispense With t1"! attendance of the arty complained against, and permit him to appear by an
ﬁrefgifltaztfgd' agent duly authorized to act in his behalf. In such case, however, it shall
cusei
be at the discretion of the magistrate, at any stage of the proceedings, to
direct the personal attendance of such party.
CXXI.
Arrest on warrant
Where any such person as is mentioned in Article XXXVIII. or Article
indofsed by ’XXXIX. shall be apprehended out of the jurisdiction of the magistrate granting
xiifggﬁigf an' the warrant against him, and carried before the magistrate who indorsed such
'
warrant, the magistrate before whom such person shall be brought, in case the
offence for which such person shall be apprehended shall be bailable in law,
and such person shall be willing and ready to give bail for his appearance on a
speciﬁed date before the magistrate granting the warrant, shall take hail of
such person for his appearance before the magistrate granting the warrant, release
the person from custody, and forward the recognizance to the magistrate
granting the warrant.
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CXXII.
If any person accused of an offence absconds or conceals himself, so that
upon a process issued against him by a magistrate he cannot be found, the
magistrate shall, on proof thereof, cause a written proclamation, requiring the
absent party to appear to answer the complaint within a ﬁxed period, not less than
one month, to be publicly read and proclaimed by heat of drum, and shall cause
such proclamation to be afﬁxed in some conspicuous part of his Court, as well

Proclamation for
an absconding
party.

on the entrance door of the house in which the party has usually dwelt, or some

conspicuous place in the town or village in which he usually resided. In
case the party does not appear, and deliver himself up within the period ﬁxed,
it shall be lawful for the magistrate, on receiving the return of the proper
oﬂicer to this effect, and on proof of the publication of the proclamation in the
manner above provided, to order the attachment of any moveable or immoveable
property held within his jurisdiction by the party absconding or concealing
himself. The attachment under this Article shall, if the property ordered to
be attached be land paying revenue to Government, be made through the col

Attachment of
property.

lector of the district in which the land is situate; and in all other cases either

by actual seizure by an ofﬁcer of the Magistrate’s Court, or by the appointment
of a manager and receiver, or by an order prohibiting the payment of rents to
the absent party, as the Magistrate shall deem proper under the circumstances
of each case. If the absent party shall not appear within six months from the
date of the publication of the proclamation, the property under attachment
shall be at the disposal of the Government.

Property after
six months to be at
the disposal of
Government.

Summoning, &c. of Witnesses.
CXXIII.
The magistrate shall ascertain from the complainant, or otherwise, the names

Summons to a wit

of any persons who may be acquainted with the facts and circumstances of "885 to attend and
the case, and are likely to give material evidence for the prosecution, and give evidence.
shall issue his summons to such persons, under his hand and seal, requiring

them to appear at a time and place mentioned in the summons before the said
magistrate, to testify what they know concerning the complaint made against
the accused party.
'
CXXIV.
If any person so summoned shall neglect or refuse to appear at the time and
place appointed by the summons, and no just excuse shall be offered for such
neglect or refusal, then upon proof of such summons having been served upon
such person, either personally or by leaving the same for him with some adult
member of his family, it shall be lawful for the magistrate to issue a warrant,
under his hand and seal, to bring such persons before him to testify as aforesaid;
and, if necessary, such warrant may be backed by the magistrate of another
district, in order to its being executed out of the jurisdiction of the magistrate
who shall have issued the same.
CXXV.
If the magistrate shall be satiﬁed by evidence before him that it is probable
that such person will not attend to give evidence without being compelled
so to do, then, instead of issuing such summons, it shall be lawful for him to

If he do not obey
the summons, then
warrant.

In what cases war
rant in the ﬁrst
instance.

issue his warrant in the ﬁrst instance, which, if necessary, may be backed as
aforesaid.
CXXVI.
If any person so summoned or brought before a magistrate shall refuse to Refusingtoanswer,
answer such questions concerning the premises as shall then be put to him, may be committed
without offering any just excuse for such refusal, the magistrate may, by warrant to custody.
under his hand and seal, commit the person refusing to custody for any term
not exceeding seven days, unless he shall in the meantime consent to be
examined and to answer concerning the premises, after which, in the event
of his persisting in his refusal he may be dealt with according to the provisions
of Article CIX. or Article CXVI.
M3
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Examination of Parties and Evidence.

Examination of
the complainant
and witnesses for
the prosecution.

CXXVII.
When a case is brought before a magistrate in which a person is charged
with an offence which is triable exclusively by the High Court or Court of
Session, or which, in the opinion of the magistrate, is one that ought to be tried
by the High Court or Court of Session, the magistrate shall take the evidence
of the complainant, and of such persons as are stated to have any knowledge
of the facts which form the subject matter of the accusation and the attendant
circumstances ; provided that nothing herein contained shall present the magis
trate from examining the defendant at any stage of the inquiry, as provided in
Article CXXXII.
CXXVIII.

To be in the pre
sence of the de

fendant, who ma}r
cross-examine.

How the evidence
is to be recorded.

The complainant and the witnesses for the prosecution shall be examined in

the presence of the defendant, and the defendant shall be permitted to cross
examine them.
CXXIX.
The evidence of each witness shall be taken down in writing, by or in the
presence and under the superintendence of the magistrate, not ordinarily in the
form of questionand answer, but in that of a narrative, ,and'when completed

shall be read over to the witness, and signed by him in the presence of the
magistrate. In case the witness shall refuse to sign the deposition, the magis
trate shall sign the same, and record the reason, if any, given by the witness for
such refusal, together with such. remarks thereon as the magistrate shall think
ﬁt to make. It shall be at the discretion of the magistrate to take down, or
cause to be taken down, any particular question and answer, if there shall
appear any special reason for doing so, or any person who is a prosecutor or
defendant in the case shall require it. The magistrate shall also record such
remarks as he may think material respecting the demeanour of any witness
whilst under examination.

Magistrate not to
receive any written
admission or con
fession of guilt
made to the police.

But may receive
evidence of a

police ofﬁcer as to

CXXX.
It shall not be competent to the magistrate to receive in evidence against the
defendant any written admission or confession of guilt or any statement
made by him to the head, or other ofﬁcer of police, and by him reduced into

writing.
CXXXI.
Nothing contained in the last preceding Article shall prevent the magistrate
from receiving the evidence of a police ofﬁcer to any unrecorded admission or
confession of guilt, or other statement made to him by the defendant.

unrecorded admis
sion of guilt.

Examination of
defendant.

CXXXII.
It shall be at the discretion of the magistrate to examine the defendant at
any stage of the inquiry from the time of the defendant being ﬁrst brought
before him, and to put such questions to him from time to time as he may
consider necessary, until the inquiry is completed, and the defendant either
discharged or committed or held to bail to take his trial before the High Court
or the Court of Session, as the case may be.

CXXXIII.
If the defendant shall of his own accord propose to confess the commission
Magistrate how to
proceed in case of by him of the offence of which he supposes himself to be accused, the magistrate
confession.
shall require him to give an account of the facts and circumstances in detail,
and shall examine him thereupon to test the consistency of his relation, in the
same manner as if he were a. witness.

No inﬂuence to be

CXXXIV.
No inﬂuence, by means of any promise or threat, shall be used to any

used to induce dis

defendant under examination to induce him to disclose or withhold any matter

closures.

within his knowledge.
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CXXXV.
The examination of the defendant, including every question put to him, and
every answer given by him, shall be recorded in full, and shall be shown or read
to him, and he shall be at liberty to explain or add to his answers; and when
the whole is made conformable to What he declares is the truth, he shall be
called upon to sign the examination ; and so with the examination made on each
day, if made on more days than one.

Examination of
the defendant, how
to be recorded.

If the defendant refuses to sign, his rea

son shall be stated in writing as he gives it, at the foot of the examination, and
whether the defendant signs it or not the examination shall be attested by the
signature of the magistrate, who shall certify under his own hand that it was
taken in his presence and in his hearing, and contains accurately the whole of
the defendant’s statement. No other attestation shall be necessary to render
the examination available as evidence at the trial of the defendant, and such

attestation shall be admitted without proof of the signature to it, unless the
trying Court shall see reason to doubt its genuineness.

Examination to be
admitted as evi
dence on the at
testation of the

magistrate.

CXXXVI.
The defendant, on examination, may be committed or held to bail by Defendant may be
the magistrate for any offence which from the evidence he may appear to have detained for any
offence committed
committed.
by him.
CXXXVII.
Any person attending, although otherwise than upon an arrest or summons Any person at
on a charge made, may be detained by the magistrate for the purpose of exami tending may be
for any
nation, for any offence which from the evidence he may appear to have com detained
offence committed
mitted, and proceeded against as though he had been summoned on a charge by him.
made.
CXXXVIII.
It shall be at the discretion of the magistrate to summon and examine any Discretionary with
magistrate to
evidence that may be offered in behalf of the defendant to answer or disprove the
take evidence for
the evidence against him.
the defence.
CXXXIX.
The provisions of Articles CXXIV., CXXV., CXXVI., and CXXIX. shall

be applicable to witnesses named in support of the defence.

Witnesses for the
defence.

Conditional Pardon.

CXL.
In cases of murder, dakoity, robbery, thuggee, offences relating to coin, and
forgery, as well as in cases of housebreaking and theft, attended with circum
stances of aggravation, it shall be lawful for the magistrate, recording his

Magistrate may
tender a pardon in
certain cases.

reasons for the same, to tender a pardon to one or more persons supposed to

have been directly or indirectly concerned in or privy to the offence, on
condition of their making a full, true, and fair disclosure of the whole of the
circumstances within their knowledge relative to the crime committed, and

the persons concerned in the perpetration thereof, or of their pointing out (in
cases of robbery and theft) the mode in which the stolen property may have
been disposed of.
CXLI. _
It shall be competent to the High Court as a Court of original jurisdiction,
to the Session Court, or to the Hight Court as a Courtof reference, to direct
the commitment of any person to whom a pardon may have been offered under
the provisions of the last preceding article, should it appear that such person

When High Court
or Session Court
may direct the
commitment ofa

person to whom a

has not conformed to the conditions under which the pardon was tendered, pardon may have

either by wilfully concealing anything essential, or by giving false evidence or
information.
CXLII.
In like manner it shall be competent to the High Court as a Court of original
jurisdiction, or to a Session Court, at the time of trial, and also to the High

M 4

been tendered.

When High Court
or Session Court
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may direct a tender
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High Court may
revise proceedings

when a pardon
may have been
tendered.
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Court as a Court of reference, to instruct the magistrate to tender a pardon
to one or more persons supposed to have been directly or indirectly concerned
in or privy to the offence, w1th the VleW of obtaining his or their evidence on
the trial.
CXLIII.
It shall be competent to the High Court to revise the proceedings of the
magistrates, in any case in which a pardon may have been tendered to any
person, and to annul the orders passed on such proceedings, should it appear
to the High Court that a pardon had been granted on insufﬁcient grounds.

Bail.

Bail not to be
taken for certain

offences if proof of'
guilt.

When may be
taken.

When bail shall be
taken.

CXLIV.
Where any person shall appear or be brought before a magistrate accused
of any of the offences entered as not bailable in Schedule A. of this Code of
Procedure, such person shall not be admitted to bail, provided that there appear
reasonable grounds for believing that he has been guilty of the crime imputed
to him; but if the evidence given in support of the accusation shall, in the
opinion of the magistrate, not be such as to raise a strong presumption of
the guilt of the person accused and to require his committal, or such evidence
shall be adduced on behalf of the person accused as shall, in the opinion of
the magistrate, weaken the presumption of his guilt, but there shall appear
to the magistrate in either of such cases to be sufﬁcient ground for judicial
inquiry into his guilt, the person accused shall be admitted to bail.
CXLV.
Where any person shall appear or be brought before a magistrate accused
of any of the offences entered as bailable in Schedule A. of this Code of
Procedure, he shall at once he admitted to bail.

Recognizance of
accused and sure
ties.

Insufﬁcient bail.

CXLVI.
Where a magistrate shall admit any person accused of any offence, or on
suspicion thereof, to bail, a recognizance in such sum of money as the magis
trate shall think sufﬁcient is to be entered into by the person so accused,
and one or more sureties conditioned that such person shall attend during the
preliminary inquiry, and, if required, shall appear at the then next session of
the High Court or the Session Court, as the case may be, to answer the
charge.
CXLVII.
If through mistake or fraud insufﬁcient bail has been taken, or if the sureties
become afterwards insufﬁcient, the accused may be ordered by the magistrate
to ﬁnd sufﬁcient sureties, and in default may be committed to prison.

CXLVIII.
If the accused cannot presently ﬁnd sureties, he shall be admitted to bail
Bail may be taken
any time before
upon his doing so at any time afterwards before conviction.
conviction.

Discharge on bail.

CXLIX.
After the recognizances shall have been duly entered into, the magistrate,
in case the accused shall have appeared voluntarily, or shall be in the custody
of some ofﬁcer, shall thereupon discharge him; and in case he shall be in
some prison or other place of conﬁnement, shall issue a warrant of discharge

to the gaoler or other person having him in custody, who shall thereupon
liberate him.
_

How persons who
have bailed may
discharge them
selves.

New sureties.

CL.
Those who have become bail for any person may discharge themselves
by taking him and surrendering him before the Court by which he has been
bailed, and he may thereupon be committed to prison by the said Court.
CLI.
In such case it shall be competent to such defendant to ﬁnd new sureties.
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CLII.
Whenever by reason of default of appearance of the party executing the Proceedings to
personal recognizance the magistrate shal be of opinion that proceedings should ctQmPellraybmen‘ -

be had to compel payment of the penalty mentioned in the recognizance, he :ccplfslay y
shall proceed to enforce the penalty in the mode prescribed for the satisfaction
‘
of decrees of the Civil Court.
CLIII.
Whenever by reason of default of appearance by the party hailed the magis- Proceedings to
trate shall be of opinion that proceedings should be had to compel payment of gmgillt’ayénent
the penalty mentioned in the recognizance of the surety or sureties, he shall “ninety y
give notice to the surety or sureties to pay the same, or to show cause why it
should not be paid; and if no sufﬁcient cause shall be shown, the magistrate

shall proceed to recover the penalty from such surety or sureties by the
attachment and sale of any of his or their property, in the mode prescribed
for the attachment and sale of pro erty in satisfaction of decrees of the Civil
Court, and if the penalty be not paid and cannot be recovered by such attach
ment and sale, such surety or sureties shall be liable to conﬁnement, by order
of the magistrate, in the Civil gaol, during a period not exceeding six

months.

Warrant of Commitment.

CLIV.
Every warrant of commitment shall be directed to some gaoler, keeper, Warrant of com

or other officer or person having authority to receive and keep prisoners, either """l‘em’ h°“'t°
.

.

.

.

.

.

be directed, &c.

by 1118 name or official descrzptlon, and shall command the person to whom it is

so directed to receive the prisoner and keep him until he be discharged in due
course of law.
.
CLV.
The warrant (which must be drawn up before the party is sent to prison) Warrant, what to
shall set forth the name of the defendant in full, if known; but if it be not mum“
known, then a description of his person, stating the refusal to tell his name ;
and shall state in substance the offence in respect of which the prisoner is
charged, the authority of the committing officer, and the place of imprisonment.
CLVI.
The warrant of commitment shall be lodged with the gaoler, if he be in the With whom to be
aol; and if he be not, with his deputy; and if he has no deputy, it may be lodged
odged with any ofﬁcer of the gaol then being in the gaol.

Adjournment.
CLVII.
If from the absence of witnesses or from any other reaSonable cause, it When magistrate
shall become necessary or advisable to defer the examination, or further ex- Payfdjw'“ the
amination, of witnesses for any time, it shall be lawful for the magistrate, by a mqu'ry'

written order, from time to time to adjourn the inquiry, and to remand the
person accused for such time as shall be deemed reasonable, not exceeding
ﬁfteen days; provided that the magistrate may order such accused person to
be brought before him at any time before the expiration of the time for which
such accused person shall be so remanded, and the gaoler or other ofﬁcer in
whose custody he shall then be shall duly obey such order; provided also, that,

instead of detaining the accused person in custody during the period for which
he shall be so remanded, the magistrate may discharge him, upon his entering
into a recognizance, with or without a surety or sureties, at the discretion of
such magistrate, conditioned for his appearance at the time and place appointed
for the continuance of such examination.
4.

i
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Discharge q“ the Defendant.
CLVIII.
When defendant to
When a magistrate ﬁnds that there are not sufﬁcient grounds for putting the
be discharged.
defendant on his trial on a formal charge, or for remanding him, he shall
discharge him.

. Commitment, &c. of the Defendant for Trial.

When defendant
to be committed
for trial.

CLIX.
The defendant shall be sent for trial by a magistrate of Madras [Bombay]
before the High Court, and by a magistrate of a Zillah before the Session Court,
when evidence has been given before the magistrate which appears to be sufficient
to convict the defendant of an offence which is triable exclusively by the High
Court or the Court of Session. or which, in the opinion of the magistrate, is
one that ought to be tried by the High Court or the Court of Session.

CLX.
As soon as the charge on which the defendant is to be tried has been prepared
Copy of charge to
be furnished to
it shall be read to the defendant, and a copy or translation of it shall be fur
defendant.
nished to him. The defendant shall then be at liberty to give in, orally or in
writing, a list Of witnesses whom he may wish to be summoned to give evidence
Witnesses for the
on his trial before the High Court or the Session Court, as the case may be.
defence on the
The magistrate shall receive the list, and summon the witnesses to appear before
trial.
the Court before which the defendant is to be tried.

This, however, shall not

prevent a person committed from giving in a further list of witnesses, and
having them summoned at any time between the commitment and the trial.
The provisions of Articles CXXIV. and CXXV., so far as they relate to the
compulsory attendance of witnesses, shall be applicable to witnesses named by

the defendant in the lists above mentioned.

Copies of depo
sitions to be fur
nished to de
fendant.

CLXI.
When the preliminary inquiry is concluded the defendant shall be entitled to
copies of the depositions on the record of the same without delay, if he demands
them a reasonable time before the trial.
CLXII.

Warrant of com
mitment.

Upon the commitment of the defendant to take his trial before the High
Court or the Court of Session, as the case may be, the magistrate shall issue a

warrant of commitment, stating the offence in the same form as the charge.

CHAPTER XII.
ON THE CHARGE.

What the charge
is to contain.

CLXIII.
When the magistrate has resolved to send the defendant before the High
Court or Court of Session for trial, or put him on his trial before himself for any

offence punishable under the Penal Code with imprisonment for a period exceed
ing six months, he shall make a written instrument under his hand and seal,

declaring with what Offence the defendant is charged, and within the cognizance
of what Court the offence is, and shall direct that the defendant be tried by the
said Court on the said charge. In all cases sent for trial to the High Court or
Court of Session, the magistrate shall send a copy of this instrument, with the
proceedings, to the public prosecutor, where such officer has been appointed,
otherwise to the Court before which the defendant is to be tried.

How the offence is
to be described

CLXIV.
The charge shall describe the imputed offence as nearly as possible in the
language of the clause of the Penal Code under which such offence is punish
able, and shall refer to such clause by the number of the clause.
I
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CLXV.
It shall not be necessary to allege in the charge any circumstances for the
purpose of showing that the case does not come, nor shall it be necessary to
allege that the case does not come within any of the General Exceptions con
tained in the third chapter of the Penal Code, but every charge shall be
understood to assume the absence of all such circumstances.
CLXVI.
It shall not be necessary at the trial, on the part of the prosecutor, to prove
the absence of such circumstances in the ﬁrst instance; but the defendant shall

Absence of' Ge

neral Exceptions
under the Penal
Code to be
assumed.

Evidence as to Ge
neral Exceptions.

be entitled to give evidence of the existence of any such circumstances, and
evidence in disproof thereof may be given on the part of the prosecutor.
CLXVIl.
Where the clause itself referred to in the charge contains an exception, Clause of the
not being one of such General Exceptions, the charge shall not be understood Penal Code con
taining an ex
to assume the absence of circumstances const‘tuting such exception so con ception,
not a Ge
tained in the clause, without a distinct denial of the existence of such circum
stances.

neral Exception.

CLXVIII.
The charge may contain one or more heads.
Charges containing One Head.

CLXIX.
Where a charge contains one head only, the form shall be as follows, or to Heads of charge.
the same effect:

Forms of Charge.
((1) I, A. [name and ofﬁce of magistrate, &c.], declare that there is hereby
made against Z. the charge:
(1)) That he has waged war against the Government of part of the terri
tories of the East India Company, and has thereby committed an offence
punishable under the 109th clause of the Penal Code, (0) and within the
cognizance of the [style of the Court].

On clause 109.

((1) And I hereby direct that Z. be tried by the said Court on the said

charge.
[Signature and seal (j the magistrate]
Where the magistrate tries the case, there must be substituted for (0):

within my cognizance; and the words “by the said Court” in (0!) may be
omitted.
To be substitutedjbr (b) .
2. That he has, with the intention of inducing a member of the Council of On clause 112 ap
India to refrain from exercising a lawful power of such member, assaulted such plied to clauses 111
member, and, by so assaulting, has voluntarily caused grievous hurt, not on and 319.
grave and sudden provocation, and has thereby committed an offence punishable
under the 111th c ause of the Penal Code, and, by committing such offence,
has also committed an offence punishable under the 319th clause of the Penal
Code, both such offences being within the cognizance of the [style of the
Court], and has, by reason of the premises, become liable to cumulative punish
ment under the 112th clause of the Penal Code.
3. That he has committed the offence of rioting, and has thereby committed On clause 129.

an offence punishable under the 129th clause of the Penal Code, and within
the cognizance of the [style of the Court].
4. That he has, being a public servant, directly accepted from a party, for
another party, a gratiﬁcation, other than legal remuneration, as a motive for his,

On clause 138.

the said Z.’s, forbearing to do an ofﬁcial act, and has thereby committed an

offence punishable under the 138th clause of the Penal Code, and within the
cognizance of the [style of the Court].
5. That he has committed voluntary culpable homicide in defence, and has
thereby committed an offence punishable under the 303d clause of the Penal
Code, and within the cognizance of the [style of the Court];
N 2
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6. That he has previously abetted by aid the commission of suicide by a
person in a state of intoxication, and has thereby committed an offence punish
able under the 306th clause of the Penal Code, and within the cognizance of

On clause 808.

the [style of the Court].
7. That he has omitted what he was legally bound to do, with such know
ledge and under such circumstances that, if he by that omission had caused

On clause 319.

On clause 377.

death, he would have been guilty of murder, and has carried that omission to
such a length as, at the time of carrying it to that length, he contemplated
as sufﬁcient to cause death, and has thereby committed an offence punishable
under the 308th clause of the Penal Code, and within the cognizance of the
[style of the Court].
8. That he has voluntarily caused grevious hurt, not on grave and sudden
provocation, and has thereby committed an offence punishable under the 319th
clause of The Penal Code, and within the cognizance of the [style ofthe Court].
9. That he has committed robbery, and has thereby committed an offence
punishable under the 377th clause of the Penal Code, and within the cognizance

On clause 379.

of the [style (f the Court].
10. That he has committed dakoity, and has thereby committed an offence
punishable under the 379th clause of the Penal Code, and within the cogni~

On clause 388.

On clause 435.

On clause 4-36 ap

plied to clauses
864 and 435.

zance of the [style of the Court].
11. That he, being a public servant in the post ofﬁce department, and being,
as such, intrusted with the keeping of a packet, has committed criminal breach
of trust by misappropriating a thing contained in such packet, and has thereby
committed an offence punishable under the 388th article of the Penal Code,
and within the cognizance of the [style of the Court].
12.‘ That he has committed lurking house trespass by night, and has thereby
committed an offence punishable under the 435th clause of the Penal Code,
and within the cognizance of the [style ofthe Court].
13. That he has committed lurking house trespass by night, being an offence
unishable under the 435th clause of the Penal Code, in order to the com
mitting of theft, and has ,actually committed such theft, being an offence

punishable under the 364th clause of the Penal Code, both such offences being
within the cognizance of the [style of the Court], and has by reason of the

premises become liable to cumulative punishment under the 436th clause of the
Penal Code.
And the same form shall be followed, as nearly as may be, in charges with
one head only, upon other clauses of the Penal Code.
Charges containing Two or more Heads.
CLXX.
When
it
appears
to
the
magistrate
that the facts which can be established in
Charge in cases
falling within two evidence show a case falling within two or more clauses of the Penal Code,
or more clauses of the charge shall contain two or more heads, each of which shall be applicable to
the Penal Code.
one of such clauses.
CLX XI.
When it appears to the magistrate that the facts which can be established in
Two or more of
fences punishable evidence show the commission of two or more offences punishable under the
nnder the same
same clause of the Penal Code, the charge shall contain two or more heads
clause.
charging such offences respectively.
CLXXII.
When
it
appears
to
the
magistrate
that the facts which can be established
Cases of doubt as
in
evidence
show
a
case
within
some
one
of two or more clauses of the Penal
to the clause which
is applicable, or
Code, but it is doubtful which of such clauses will be applicable, or show the
the oﬂ‘ence which commission of one of two or more offences punishable under the same clause
may be proved.
of the Penal Code, but it is doubtful which of such offences will be proved
to have been committed, the charge shall contain two or more heads, framed
respectively on each of such clauses, or charging respectively each of such
offences accordingly.
CLXXIII.
When a charge contains more heads than one, the form shall be as follows, or
Form of charge of
more than one
head.

to the same effect:
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Forms of Charge.
I, A. [name and oﬂice of magistrate, &c.] declare that there is hereby made
against Z. the charge:
First: That he has, knowing a coin to be counterfeit, delivered the same On clauses
to another person as genuine, and has thereby committed an offence punishable 24-8.
under the 242d clause of the Penal Code, and within the cognizance of the
[style of the Court].
Secondly: That he has, knowing a coin to be counterfeit, attempted to
induce another person to receive it as genuine, and has thereby committed an
offence punishable under the 242d clause of the Penal Code, and within the
cognizance of the [style g" the Court].
Thirdly: That he has been in possession of counterfeit coin, having known at
the time when he became possessed thereof that such coin was counterfeit, and
intending that such counterfeit coin might pass as genuine, and has thereby
committed an offence punishable under the 243d clause of the Penal Code, and
within the cognizance of the [style of the Court].
Fourthly: That he has been in possession of counterfeit coin, having known
at the time when he became possessed thereof that such coin was counterfeit,
and knowing it to be likely that such counterfeit coin might pass as genuine,
and has thereby committed an offence punishable under the 243d clause of
the Penal Code, and within the cognizance of the [style (f the Court].
And I hereby direct that Z. be tried by the said Court on the said charge.
[Signature and seal of the magistrate, &c.]
First : That he has committed murder, and has thereby committed an offence
punishable under the 300th clause of the Penal Code, and within the cogni—

zance of the [slyle g" the Court].
Secondly : That he has committed manslaughter, and has thereby com
mitted an offence punishable under the 301st clause of the Penal Code, and
within the cognizance of the [style (f the Court].
First: That he has committed theft, and has thereby committed an offence
punishable under the 364th clause of the Penal Code, and within the cognizance
of the [style g" the Court].
Secondly : That he has committed theft, having made preparation for causing
death to a person in order to the committing of such theft, and has thereby
committed an offence punishable under the 367th clause of the Penal Code, and
within the cognizance of the [style g” the Court].
Thirdly : That he has committed theft, having made preparation for causing
restraint to a person in order to retiring after the committing of such theft,

242,

On clauses 300,
301.

On clauses 364-,
367.

and has thereby committed an offence punishable under the 367th clause of the

Penal Code, and within the cognizance of the [style of the Court].
Fourtth : That he has committed theft, having made preparation for causing
fear of hurt to a person in order to the retaining of property taken by such theft,

and has thereby committed an offence punishable under the 367th clause of the
Penal Code, and within the cognizance of the [style of the Court].
First: That he has committed theft, and 'has thereby committed an offence
punishable under the 364th clause of the Penal Code, and within the cognizance
of the [style of the Court].
Secondly: That he has committed criminal breach of trust, and has thereby
committed an offence punishable under the 387th clause of the Penal Code,
and within the cognizance of the [style of the Court].
And the same shall be followed, as nearly as may be, in charges with more
heads than one, upon other clauses of the Penal Code.

On clauses 364,
887.

CLXXIV.
It shall be competent to the Court, at any stage of a trial, to amend or Amendment of
charge.
alter the charge against a defendant.
CLXXV.
If the amendment or alteration is such that proceeding immediately with When the trial
the trial is not likely, in the opinion of the Court, to prejudice the defendant may be immediate
ly proceeded with
in his defence, it shall be at the discretion of the Court, after making the after
amendment.
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amendment or alteration, to proceed with the trial as if the amended charge
had been the origlnal charge.
CLXXVI.
- If the amendment or alteration is such that proceeding immediately with
When a new trial
may be ordered, or the trial is likely, in the opinion of the Court, to prejudice the defendant in
trial suspended.

his defence, the Court may either direct a new trial, or suspend the trial for

such period as may be necessary to enable the defendant to make his defence
to the amended or altered charge ; and, after hearing his defence, may further

Defendant may re
cal and cross
examine witnesses

adjourn the trial to admit of the appearance of any witnesses whose evidence
the Court may consider to be material to the case, or whom the defendant
may wish to be summoned in his defence. If after the reading of the amended
or altered charge to the defendant no postponement is desired by the defendant,
or considered necessary by the Court, the Court may at once proceed with the
trial.
CLXXVII.
In all cases of amendment or alteration of a charge, the defendant shall be
allowed to recal and cross-examine any witness that may have been examined
for the prosecution.

for prosecution.

CHAPTER XIII.
OF OFFENCES TRIABLE BY THE MAGISTRATE.

Cases in which a Warrant on Complaint may issue against the Defendant
~

Complaint and issuing Qf Processfor causing the Attendance of the Accused.
CLXXVIII.
Cases in which
magistrate may
issue a warrant.

Summons instead
of warrant.

Postponement of
issue of process.

In all cases where a complaint shall be made before a magistrate having
jurisdiction in the case that any person has committed, or is suspected to have
committed, any offence triable by such magistrate, and which is punishable under
the Penal Code with imprisonment for a period exceeding six months, it shall be
lawful for such magistrate to issue his warrant to apprehend such person; provided
always, thatin all cases it shall be lawful for the magistrate to whom such complaint
shall be made, if he shall so think ﬁt, instead of issuing in the ﬁrst instance
his warrant to apprehend the person so complained against, to issue his
summons requiring him to appear to answer to such complaint.
CLXXIX.
If the magistrate see cause to distrust the truth of the complaint, he may
postpone the issuing of process for causing the attendance of the accused, and
direct a previous inquiry to be made into the complaint, either by means of
the local police ofﬁcers, or in such other mode as he shall judge most proper,
for the purpose of ascertaining the truth or falsehood of the complainant’s
allegations. If the result of the inquiry induces the magistrate to believe the charge
well founded, and the offence be of the nature described in Article CLXXVIII.,he

shall issue his warrant or summons as therein directed; provided, that nothing
herein contained shall prevent the magistrate from at once dismissing the com~
plaint, if in his judgment there be no sufﬁcient ground for proceeding with it.
CLXXX.
Magistrate may
direct bail to be
taken.

It shall be at the ‘discretion of the magistrate, in issuing his warrant for the
arrest of any person against whom a complaint has been made, to direct that if
such person be willing and ready to give bail in a sum to be ﬁxed by" the
magistrate for his appearance before the magistrate on a speciﬁed day to answer
the complaint, the oﬂicer to whom the warrant is directed shall accept such bail,
and shall release such erson from custody. In the event of bail being given,
the oﬁicer shall forward) the recognizance to the magistrate.
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CLXXXI.
The magistrate may, if he sees sufﬁcient cause, dispense with the personal Magistratemay

attendance of the party complained against, and permit him to appear by an d‘spense mm P"
.
.
.
.
attendance
agent duly authorized
to act in
his
behalf In such case, however, it
shall be sonal
of accusei
_
at the discretion of the magistrate, at any stage of the proceedings, to direct
the personal attendance of such party.

CLXXXII.
Where any such person as is mentioned in Article XXXVIII. or Article Arrest on warrant
XXXIX. shall be apprehended out of the jurisdiction of the magistrate granting iqdorsed by a 1113
the warrant against him, and carried before the magistrate who indorsed such glstrfte °f gnome"
warrant, the magistrate before whom such person shall be brought, in case the '5 net'
offence for which such person shall be apprehended shall be bailable in law,
and such person shall be willing and ready to give bail for his appearance on
a speciﬁed date before the magistrate granting the warrant, shall take bail of
such person for his appearance before the magistrate granting the warrant,
release the person from custody, and forward the recognizance to the magistrate
granting the warrant.
CLXXXIII.
If any person accused of an offence absconds or conceals himself, so that Proclamation for

-upon a process issued against him by a magistrate he cannot be found, the an abscondng
magistrate shall, on proof thereof, cause a written proclamation requiring the Pan-Y
absent party to appear to answer the complaint within a ﬁxed period, not less

than one month, to be publicly read and proclaimed by beat of drum, and
shall cause such proclamation to be afﬁxed in some conspicuous part of his
Court, as well on the entrance door of the house in which the party has usually
dwelt, or some conspicuous place in the town or village in which he has usually
resided. In case the party does not appear, and deliver himself up within
the period ﬁxed, it shall be lawful for the magistrate, on receiving the return

of the proper ofﬁcer to this effect, and on proof of the publication of the pro
clamation in the manner above provided, to order the attachment of any move
able or immoveable property held within his jurisdiction by the arty absconding
or concealing himself. The attachment under this article shall), if the property Attachment of
ordered to be attached be land paying revenue to Government, be made through PY°PerlY
the collector of the district in which the land is situate; and in all other cases

either by actual seizure by an ofﬁcer of the magistrate’s Court, or by the
appointment of a manager and receiver, or by an order prohibiting the payment
of rents to the absent party, as the magistrate shall deem proper under the

circumstances of each case. If the absent party shall not appear within six Property after six
months from the date of the publication of the proclamation, the property under "1°"th t° be at
attachment shall be at the disposal of the Government.
33:21:22,.“

Summoning, &c. of Witnesses.
CLXXXIV.
The magistrate shall ascertain from the complainant, or otherwise, the names Summons to a
of any persons who may be acquainted with the facts and circumstances of witness to aftend
the case, and are likely to give material evidence for the prosecution, and shall and 3‘“ ev‘dence'
issue his summons to such persons under his hand and seal, requiring them to
appear at a time and place mentioned in the summons before the said magistrate,

to testify what they know concerning the complaint made against the accused
party.

CLXXXV.
If any person so summoned shall neglect or refuse to appear at the time If he do not obey
and place appointed by the summons, and no just excuse shall be offered thesummm‘s’ the“

for such neglect or refusal, then upon proof of such summons having warrant
been served upon such person, either personally or by leaving the same for
him with some adult member of his family, it shall be lawful for the magistrate
to issue a warrant, under his hand and seal, to bring such person before him
to testify as aforesaid; and, if necessary, such warrant may be backed by
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the magistrate of another district, in order to its being executed out of the

jurisdiction of the magistrate who shall have issued the same.
In what cases
warrant in the
ﬁrst instance.

Refusing to answer
may be committed
to custody.

'

CLXXXVI.
If the magistrate shall be satisﬁed by evidence before him that it is probable
that such person will not attend to give evidence without being compelled so to
do, then, instead of issuing such summons, it shall be lawful for him to issue
his warrant in the ﬁrst instance, which, if necessary, may be backed as aforesaid.

CLXXXVII.
If any witness shall refuse to answer such questions concerning the premises
as shall then be put to him, without offering any just excuse for such refusal,
the magistrate may, by warrant under his hand and seal, commit such witness
to custody for any term not exceeding seven days, unless he shall in the
meantime consent to be examined and to answer concerning the premises, after
which, in the event of his persisting in his refusal, he may be dealt with

according to the provisions of Article CIX. or Article CXVI.

Examination of Parties and Evidence.

Examination of
the complainant
and witnesses for

the prosecution.

To be in the pre
sence of the de

fendant, who may
cross-examine.

How the evidence
isto be recorded.

CLXXXVIII.
When any such case, as referred to in Article CLXXVIII., is brought before
a magistrate, the magistrate shall take the evidence of the complainant, and of
such persons as are stated to have any knowledge of the facts which form
the subject matter of the accusation and the attendant circumstances; provided
that nothing herein contained shall prevent the magistrate from examining the
defendant at any stage of the proceedings, as provided in Article CXCIV.
CLXXXIX.
The complainant and the witnesses for the prosecution shall be examined
in the presence of the defendant, and the defendant shall be permitted to cross
examine them.
CXC.
The evidence of each witness shall be taken down in writing by, or in the
presence and under the superintendence of the magistrate, not ordinarily in the
form of question and answer, but in that of a narrative, and when completed
shall be read over to the witness, and signed by him in the presence of the
magistrate. In case the witness shall refuse to sign the deposition, the magis
trate shall sign the same, and record the reason, if any, given by the witness

for such refusal, together with such remarks thereon as the magistrate shall
think ﬁt to make. It shall be at the discretion of the magistrate to take
down, or cause to be taken down, any particular question and answer, if there
shall appear any special reason for doing so, or any person who is a prosecutor
or defendant in the case shall require it. If any question put to a witness be
objected to by any such person, and the magistrate shall allow the same to be put,
the question and answer shall be taken down, and the objection, and the name

of the person makingit, shall be noticed in taking down the depositions, together
with the decision of the magistrate upon the objection. The magistrate shall
also record such remarks as he may think material respecting the demeanour of
any witness whilst under examination.
CXCI.
It shall not be competent to the magistrate to receive in evidence against
the defendant any written admission or confession of guilt or any statement
made to the police. made by him to the head or other ofﬁcer of police, and by him reduced into
writing.
Magistrate not to
receive written
confession of guilt

CXCII.
Nothing contained in the last preceding Article shall prevent the magistrate
from receiving the evidence of a police oﬂicer to any unrecorded admission or
ofﬁcer as to unre
corded admission confession of guilt, or other statement made to him by the defendant ; provided,
But may receive
evidenceofapolice
of guilt.

however, that such evidence shall not be sufﬁcient to warrant a conviction

without corroborative evidence.

REFORM or THE JUDICIAL ESTABLISHMENTS, &c. or INDIA.

105

CXCIII.
It shall be at the discretion of the magistrate, at any stage of the proceedings, May summon ne
witnesses
to suman and examine any witnesses whose evidence he may consider essential cessary
at any stage of the
to the just decision of the case.
proceedings.

CXCIV.
It shall be at the discretion of the magistrate to examine the defendant
at any stage of the proceedings, from the time of the defendant being ﬁrst
brought before him, and to put such questions to him from time to time as he
may consider necessary, until the proceedings are completed and judgment
pronounced
CXCV.
If the defendant shall of his own accord propose to confess the commission
by him of the offence of which he supposes himself to be accused, the magistrate
shall require him to give an account of the facts and circumstances in detail,
and shall examine him thereupon to test the consistency of his relation, in the
same manner as if he were a Witness.
‘

Examination of
defendant.

CXCVI.
No inﬂuence, by means of any promise or threat, shall be used to any
defendant under examination, to induce him to disclose or withhold any matter
within his knowledge.
CXCVII.
The examination of the defendant, including every question put to him and
every answer given by him, shall be recorded in full, and shall be shown or
read to him, and he shall be at liberty to explain or add to his answers ; and
when the whole is made conformable to what he declares is the truth, he

Magistrate how to
proceed in case of
confession.

No inﬂuence to be
used to induce
disclosures.

Examination of
the defendant how
to be recorded.

shall be called upon to sign the examination; and so with the examination
made on each day, if made on more days than one. If the defendant refuses
to sign, his reason shall be stated in writing, as he gives it, at the foot of the
examination; and, whether the defendant signs it or not, the examination shall

be attested by the signature of the magistrate, who shall certify under his own
hand thatit was taken in his presence and in his hearing, and contains accurately
the whole of the defendant’s statement.
'
CXCVIII.
The defendant, on examination, may be committed or held to bail by the Defendant may be
detained for any
magistrate for any offence which from the evidence he may appear to have offence
committed
committed.
by him.
CXCIX.
Any person attending, although otherwise than upon an arrest or summons Any person at
may be
on a charge made, may be detained by the magistrate for the purpose of tending
detained for any
examination for any offence which from the evidence he may appear to have offence committed
committed, and proceeded against as though he had been summoned on a by him.
charge made.

Bail and Warrant of Commitment.
CC.
The provisions of Articles CXLIV. to CLVI. inclusive shall be applicable
to cases triable by the magistrate under the rules contained in this section.

Application of
previous rules.

Adjournment.

CCI.
The provisions of Article CLVII. shall be applicable to cases triable by the
magistrate under the rules of this section.

Application of
previous rules.
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Discharge of the Defendant.

When defendant
to be discharged.

CCII.
When a magistrate ﬁnds that there are not suﬂicient grounds for putting the
defendant on his trial on a formal charge, or for remanding him, he shall
discharge him.

Charge, Plea, and Defence.

CCIII.
Charge.

When the evidence of the complainant and of the witnesses for the prosecution,
and such examination of the defendant as the magistrate may consider necessary,
have been taken, the magistrate shall consider whether any and what offence is
primd facz'e proved against the defendant, and if he ﬁnds that an offence is

apparently-proved against the defendant which falls within the deﬁnition in a
certain clause of the Penal Code, or within one or other of the deﬁnitions in

several clauses of the code, he shall prepare in writing a charge against the
defendant in the manner prescribed in Chapter XII. of this Code of Procedure.

Plea.

CCIV.
The charge shall then be read to the defendant, and he shall be asked whether
he be guilty or not guilty of the offence charged.

Plea of " guilty.”

CCV.
If the defendant plead “guilty,” the magistrate shall explain to him the
clause or clauses of the code relating to the offence charged, and satisfy himself
that 'the defendant comprehends the nature of the charge, and the effect of

his plea.

If the defendant then adhere to his plea of “ guilty,” the same shall

be recorded, and the defendant convicted thereon.

Plea of “ not

guilty."

Evidence for the
defence.

CCVI.
If the defendant plead “ not guilty ” to the charge, he shall be called upon
to enter upon his defence, and to produce his evidence, if in attendance, and
shall be allowed to recal and cross-examine the witnesses for the prosecution.
CCVII.
The magistrate shall summon any Witness, and examine any evidence, that
may be offered in behalf of the defendant, to answer or disprove the evidence
against him, and may, for this purpose, at his discretion, adjourn the trial to
such future time as may be necessary, and so from time to time.
CCVIII.

Wilnesses for the
defence.

Conviction.

How the magis
trate is to proceed

The

rovisions of Articles _CLXXXV., CLXXXVI., CLXXXVII., and

CXC. shall be applicable to witnesses named in support of the defence.
CCIX.
If the defendant is convicted, the magistrate shall pass sentence upon him
according to law.
'
CCX.
In any trial before a magistrate, wherein it may appear, at any stage of the
proceedlngs, that either from the value of the property exceeding the pecuniary

when, after com

mencement of trial,
he ﬁnds the case
beyond his juris
diction.

imit assigned to the magistrate, or other cause, the case is one which the magis

trate is not competent to try, the magistrate shall stop further proceedings under
this Chapter, and shall proceed in accordance with the Rules of Chapter XI. for
conducting preliminary investigations in cases triable by the High Court or
Session Court ; and if the accused have been called upon to plead to a charge or
charges prepared by the magistrate, such charge or charges, and the proceedings
consequent thereon, shall be held to be null and void.
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CHAPTER XIV.
OF OFFENCES TRIABLE BY THE MAGISTRATES.

Cases in which a Summons on Complaint shall issue to the Defendant.

Complaint and issuing of Processfbr causing the Attendance of the Accused.

CCXI.

‘

In all cases where a complaint shall be made before a magistrate, having
jurisdiction in the case, that any person has committed or is suspected to have
committed any offence other than the offences provided for in Chapter XIII.

Summons shall
issue.

of this Code of Procedure, for which he is liable, upon a summary conviction for

the same before a magistrate, to be imprisoned or ﬁned, or otherwise punished,
it shall be lawful for such magistrate to issue his summons directed to such per
son, stating shortly the matter of such complaint, and requiring him to appear at
a certain time and place before such magistrate, to answer to the said complaint;
provided that if the magistrate shall be satisﬁed by evidence before him that

When warrant

the accused is about to abscond, then, instead of issuing such summons, it shall may issue.

be lawful for him to issue his warrant in the ﬁrst instance for the arrest of the
accused.
CCXII.
Every such summons shall be served upon the person to whom it is so directed,
by delivering the same to such person, or by leaving the same with some adult
member of his family ; and the proper ofﬁcer shall certify the service of the said
summons.
CCXIII.

Service of Sum

mons.

Provided that, before issuing the summons to the accused party it shall be When magistrate

competent to the magistrate to examine the complainant as to the speciﬁc facts
of the case, and if upon such examination it shall appear to the magistrate that
there is no sufﬁcient ground for summoning the accused, he may refuse the
summons.
CCXIV.
If the person served with a summons as provided in Article CCXII. shall
not be and appear before the magistrate at the time and place mentioned in
such summons, and it shall be made to appear to the magistrate that such
summons was so served in what shall be deemed by the magistrate to be a
reasonable time before the time therein appointed for appearing to the same,
then it shall be lawful for such magistrate, if he shall think ﬁt, upon declaration
being made before him substantiating the matter of such complaint to his satis
faction, to issue his warrant to apprehend the person so summoned, and to bring
him before such magistrate to answer to the said complaint.
CCXV.
The magistrate may, if he sees sufficient cause, dispense with the personal
attendance of the party complained against, and permit him to appear by an
agent duly authorized to act in his behalf.

In such case, however, it shall be

may refuse sum
mons.

If summons be not
obeyed, warrant.

Magistrate may
dispense with per
sonal attendance
of accused.

at the discretion of the magistrate, at any stage of the proceedings, to direct
the personal attendance of such party.

Summoning, &c. g“ Witnesses.
CCXVI.

If it shall be made to appear to the magistrate that any person is likely to give
material evidence in behalf of the complainant or defendant in any case which
may be tried according to the rules of this Chapter, and will not voluntarily
appear for the purpose of being examined as a witness at the time and place
appointed for the hearing of such cgmplaint, such magistrate shall issue his
‘2

Summons to
witness to attend

and give evidence.
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summons to such person under his hand and seal, requiring him to appear at a
time and place mentioned 1n the summons, before the said magistrate, to testify
what he knows concerning the matter of the said complaint.

Diet money for
witnesses.

CCXVII.
It shall be lawful for the magistrate to direct that before any process is issued
for the attendance of witnesses in cases under this Chapter, the person preferring
the charge shall deposit in the hands of the proper ofﬁcer a sufﬁcient sum for
the maintenance of the witnesses who may be summoned on his application,
during their attendance at the magistrate’s Court, and the magistrate shall
regulate the amount of diet money so required, with reference to the pro
bable period such witnesses may have to be in attendance, and in the event of
the prolonged detention of witnesses, shall direct the deposit of any further sum
which to the said magistrate may seem requisite. ‘

CCXVIII.
It shall be at the discretion of the magistrate, at any stage of the trial, to
Magistrate may
summon necessary summon and examine any witnesses whose evidence he may consider essential
evidence.
to the just decision of the case.
CCXIX.
Application of

The provisions of Articles CLXXXV., CLXXXVI., and CLXXXVII. shall

previous rules.

be applicable to witnesses summoned according to the provisions of Articles

CCXVI. and CCXVIII.

Bail.

CCXX.
Defendant may be
admitted to bail or
to be at large upon
personal Recogni
zance.

If upon the day and at the place appointed the defendant shall attend volun
tarily in obedience to the summons in that behalf served upon him, or shall be
brought before the magistrate by virtue of any warrant, it shall be at the dis
cretion of the magistrate to admit the defendant to bail, or allow him to be at
large upon his personal recognizance. If he cannot give bail, when required to
do so, he shall be committed to custody. In cases in which the order of the
magistrate shall direct that the defendant be admitted to bail, the provisions of

Articles C XLlV. to CLII I. inclusive shall be applicable to cases tried
according to the provisions of this Chapter.

Appearance, Examination of Parties, and Evidence.

Nonappearnnce of
complainant.

Admission by
defendant of truth
of complaint.

CCXXI.
If upon the day appointed for the appearance of the defendant, or any day
subsequent thereto, on which the case may be called on, the complainant does
not appear, the magistrate shall dismiss the complaint; unless for some reason
he sha 1 think proper to adjourn the hearing of the same unto some other day,
upon such terms as he shall think ﬁt.
CCXXII.
On the appearance of both parties for the hearing of the case, the substance
of the complaint shall be stated to the defendant, and he shall be asked if he

have any cause to show why he should not be convicted; and if he thereupon
admit the truth of such complaint, and show no cause, or no sufﬁcient cause,

why he should not be convicted, then the magistrate may convict him accordingly,

Proceeding when
no such admission
is made.

CCXXIII.
If the defendant do not admit the truth of the complaint, then the magistrate
shall proceed to hear the complainant, and such witnesses as he may examine
in support of his complaint, and also to hear the defendant and such witnesses
as he may examine in his defence; and having heard the parties and their
witnesses, shall consider the whole matter and determine the same, and shall

convict the defendant or dismiss the complaint, as the case may be.
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CCXXIV.
The evidence of each witness shall be taken down in writing by, or in the
presence and under the superintendence of the magistrate, not ordinarily in
the form of question and answer, but in that of a narrative, and when completed
shall be read over to the witness, and signed by him in the presence of the
magistrate. In case the witness shall refuse to sign the deposition, the magistrate
shall sign the same, and record the reason, if any, given by the witness for
such refusal, together with such remarks thereon as the magistrate shall think
ﬁt to make. It shall be at the discretion of the magistrate to take down, or
cause to be taken down, any particular question and answer, if there shall
appear any special reason for doing so, or any person who is a prosecutor or
defendant in the case shall require it. If any question put to a witness be
objected to by any such person, and the magistrate shall allow the same to be

How the evidence
is to be recorded.

put, the question and answer shall be taken down, and the objection, and the

name of the person making it, shall be noticed in taking down the depositions,
together with the decision of the magistrate upon the objection. The magistrate
shall also record such remarks as he may think material respecting the demeanour
of any witness whilst under examination.
CCXXV.
Before or during the hearing of any complaint, it shall be lawful for the
magistrate to adjourn the hearing of the same to a future day, to be then
appointed and stated in the presence and hearing of the party or arties;
and if on the day to which such hearing or such further hearing shall) be so
adjourned the defendant shall not appear, the magistrate may issue his warrant

Adjournment.

for the arrest of such defendant, and if the complainant shall not appear, the

magistrate may dismiss such complaint.
CCXXVI.
It shall be at the discretion of the magistrate, in the trial of any case in Formal charge may

which a summons on complaint shall issue to the defendant, to follow the rules
of procedure prescribed in Chapter XII. for the preferring of criminal charges,

be prepared.

and in Articles CCIII. to CCVIII. inclusive, for the trial of such charges.

CCXXVII.
If the defendant is convicted, the magistrate shall pass sentence upon him
according to law.

Conviction.

Costs.

~
CCXXVIII.
In all cases of summary conviction under this chapter, it shall be lawful for
the magistrate making the same, in his discretion, to award that the defendant

Magistrate may
award Costs,

shall pay to the complainant such costs as to such magistrate shall seem just
and reasonable; and in cases where such magistrate, instead of convicting as
aforesaid, shall dismiss the complaint, it shall be lawful for him, in his discretion,

in and by his order of dismissal, to award and order that the complainant shall
pay to the defendant such costs as to such magistrate shall seem just and
reasonable ; and the sums so allowed for costs shall always be speciﬁed in such
conviction, or order of dismissal aforesaid, and shall be recoverable by distress

and sale of the goods and chattels of the party, and, in default of such distress,
by imprisonment, without labour, in the gaol for the conﬁnement of debtors, for
any time not exceeding one calendar month, unless such costs shall be sooner
paid.
CHAPTER XV.
OF INQUIRIES AND TRIALS BEFORE THE SUBORDINATE CRIMINAL Coua'rs.

CCXXIX.
Criminal cases shall be brought before the Subordinate Criminal Courts by
reference by the magistrate. It shall, however, be at the discretion of the
Government, respect being had to the public convenience, to authorize a
O 3

How cases are to

be brought before
Subordinate
Criminal Courts.
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Subordinate Criminal Court also to receive such cases on complaint preferred
directly to such Court, or on the report of a police ofﬁcer.

Cases how to be
referred.

Subordinate Cri
minal Courts to
follow the same

rules of procedure
as the magistrate.

CCXXX.
\Vhenever a criminal case is referred by a magistrate to a Subordinate Criminal
Court, the order of reference, if the case have been transmitted by a police
ofﬁcer, shall be recorded on such ofﬁcer’s report, and if the complaint have
been preferred direct to the magistrate, the process for causing the attendance
of the accused shall be made returnable to the Court to which .the case is re
ferred, and the witnesses shall be directed by the summons to attend at such
Court.
CCXXXI.
In the trial of criminal cases, whether brought before them on reference
by the magistrate, or directly by complaint preferred to themselves, or by the
report of a police ofﬁcer, the Subordinate Criminal Courts shall be guided by
the rules prescribed for the guidance of the magistrate in similar cases, and
police ofﬁcers and others shall be bound to obey all orders and processes
issued in such cases by a Subordinate Criminal Court in like manner as if they
had been issued by the magistrate.
CCXXXII.

Modeofproceeding
in cases beyond
jurisdiction.

In every case before a Subordinate Criminal Court, wherein the Court, at any

stage of the proceedings, may be of opinion that the evidence is such as to
warrant a presumption that the defendant has been guilty of an offence calling
for a more severe punishment than the Court is authorized to adjudge, it
shall stop further proceedings, and if the case have been brought before it by
complaint directly preferred, shall leave the complainant to apply to the
magistrate, and in all other cases shall submit its proceedings to the magistrate,
who shall either try the case himself, or if the case have been submitted by a
Subordinate Criminal Court of the second class, refer it, at his discretion, to a
Subordinate Criminal Court of the ﬁrst class. In either case, the Court which

gives judgment in the trial shall examine the parties and the evidence, as if
no proceedings had been held in any other Court.
CCXXXIII.
Foregoing rule not
to interfere with

the power of a
S.C.C. to commit
for trial before the

Provided, that nothing in the last preceding article shall be held. to interfere
with the exercise of power specially conferred upon a judge of a Subordinate
Criminal Court, in regard to committing or holding to bail persons charged
with criminal offences to take their trial before the Session Courts.

Session Court.

CHAPTER XVI.
PLACE wnnas PRELIMINARY INVESTIGATIONS AND TRIALS HELD, AN OPEN COURT.

CCXXXIV.
Place where inves
tigation made, an
open Court.

The room or place in which the magistrate, or judge of a Subordinate
Criminal Court, shall sit to hear and try any complaint triable by himself, or

to conduct the preliminary investigation into any case triable by the High Court
or a Session Court, shall be deemed an open and public Court, to which the
public generally may have access, so far as the same can conveniently contain
them; but it shall be lawful for the magistrate or judge of a Subordinate
Criminal Court, in his discretion, to order that during the investigation into

any particular case triable by the High Court or a Session Court, no person
shall have access to, or be or remain in such room or building without the

consent or permission of such magistrate or judge, if it appears to him that
the ends of justice will be best answered by so doing.
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CHAPTER XVII.
Or RECOGNIZANCE AND SECURITY To KEEP THE PEACE.

CCXXXV.
Whenever a person charged with rioting, assault, or other violent breach of Personal recogni
the peace, or with abetting the same, or with assembling armed men or zance to keep the
peace in cases of
taking other unlawful measures with the evident intention of committing conviction.
the same, shall be convicted of such charge before any Criminal Court
by which the offence may be cognizable; and the Court by which a ﬁnal
sentence or order in the case may be passed, shall be of opinion that it is just
and necessary to require a penal recognizance for keeping the peace, from
the person so convicted; it shall be lawful to the Court passing the ﬁnal
sentence or order, to direct that the person so convicted be required to
execute a formal engagement in a sum proportionate to such person’s condition
in life and the circumstances of the case, for keeping the peace during such
period as it may appear proper to ﬁx in each instance, not exceeding one year
from the time of the prisoner’s discharge, if the sentence or order be passed
by a magistrate or other oﬂicer exercising the powers of a magistrate, or three
years, if the sentence or ﬁnal order be passed by the High Court, or by a
Session Court.
CCXXXVI.
In cases wherein it may appear necessary to require security for keeping
the peace in addition to the personal recognizance of the party, it shall also

Security to keep
the peace.

be lawful to the Court passing the ﬁnal sentence or order. to direct the same,

and to ﬁx the amount of the security bond to be executed by the surety or
sureties; with a provision that if the same be not given the party required to
ﬁnd the security shall be kept in custody for any time not exceeding one year,
if the order be passed by a magistrate, or other ofﬁcer exercising the powers of
a magistrate, or three years if the order be passed by the High Court, or by a
Session Court.
CCXXXVII.
It shall be lawful for the magistrates, or other ofﬁcers exercising the powers
of a magistrate, to take a recognizance from a party in all cases wherein it
may appear just and necessary to require the same for the maintenance of
the peace in their respective jurisdictions, although the party to be bound in
such recognizance may not have been convicted of any speciﬁc offence.

Personal recogni
zance without con
viction.

CCXXXVIII.
In cases wherein it may appear necessary to require security for keeping Security without
the peace, in addition to the recognizance of the party, it shall be lawful for conviction.
such magistrate, or other ofﬁcer exercising the powers of a magistrate, to direct
the same, although the party required to give such security may not have been
convicted of any speciﬁc offence, and to ﬁx a reasonable amount for the security
bond to be executed by the surety or sureties.
CCXXXIX.
Whenever it shall appear to the magistrate or other ofﬁcer as aforesaid that
the period for which the party should be bound to keep the peace, with or

For one year.

without additional security, need not exceed one year, it shall be lawful for him,

without reference to superior authority, to give directions accordingly, and in
default of such recognizance or additional security, to commit the party to
prison in the civil gaol until he shall do what has been required of him.
CCXL.

Whenever it shall appear to the magistrate or other ofﬁcer as aforesaid that
the period for which the party should be bound to keep the peace, with or
without additional security, ought to exceed the period of one year, the
magistrate or other ofﬁcer aforesaid shall record his opinion to that effect, with
an order specifying the amount of recognizance and security, as well as the
O 4

For more than one

year.
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number of sureties which should in his judgment be required, and the period
for which the recognizance and security should be required, which however
shall in no case exceed three years. If the party shall not furnish the recog
nizances and security so required, the proceedings shall be laid, as soon as
conveniently may be, before the High Court or the Court of Session (according
as the order may have been passed by a magistrate of Madras [Bombay] or by
a magistrate of a district in the Mofussil), which, after examining them and
calling for any further information or evidence which it may think necessary,

shall pass orders on the case conﬁrming, modifying, or annulling the orders of
the magistrate or other ofﬁcer as aforesaid, and if the orders so passed by the
High Court or Session Court conﬁrm to any extent the requisition for
recognizance or securities, the High Court or Session Court shall direct the
magistrate or other ofﬁcer as aforesaid to commit the party to prison in the
civil gaol until he shall do what has been required of him.

Imprisonment not
to exceed period of
recognizance and
security.

When magistrate
may release per
sons under requi
sition of security.

When he must
report.

CCXLI.
Provided always, that no party shall be kept in prison under the provisions
of the foregoing articles for a longer period than that for which the recognizance
and securities have been required from him.
CCXLII.
The magistrates are empowered, at all times, to exercise their discretion in
releasing, without reference to any other authority, prisoners conﬁned under
requisition of security to keep the peace, whether by their own orders or by
those of any other person exercising the powers of a magistrate; provided
the magistrates shall, from whatever cause, he of opinion that such prisoners
can be released without hazard to the community.
CCXLIII.
In cases in which a magistrate may, for whatever reason, he of opinion that
any prisoner conﬁned under requisition of security to keep the peace, by order
of the High Court, or of a Session Court, can be safely released without
such security, the magistrate shall make an immediate report of the case, with

his opinion, for the orders of the Court which may have required the prisoner
to furnish security previously to his release.

How persons who
have become sure

ties may discharge
themselves.

CCXLIV.
Persons who may become sureties for the peaceable behaviour of parties
may, at all times, obtain a discharge from their future responsibility, by deliver
ing up or causing to be delivered up the parties for whom they may have
become responsible to the proper magistrate. In such case} it shall be com
petent to such parties to ﬁnd new sureties.

Proceeding to com
pel payment of
penalty of personal
recognizance.

Proceeding to com
pel payment of pe
nalty by sureties.

CCXLV.
Whenever it may be proved before the magistrate that any such recog
nizance of a party as aforesaid has been forfeited, he shall proceed to enforce
the penalty of such recognizance in the mode prescribed for the satisfaction of
decrees of the Civil Court.
CCXLVI.
Whenever it may be proved before the magistrate that any such recognizance
has been forfeited, if a security bond shall have been taken and the magistrate
shall think that proceedings should be had upon such bond, he shall give
notice to the surety or sureties to pay the penalty, or to show cause why it
should not be paid; and if no sufﬁcient cause shall be shown, the magistrate

shall proceed to levy the penalty from such surety or sureties by the attach
ment and sale of any of his or their property, in the mode prescribed for the
attachment and sale of property in satisfaction of decrees of the Civil Court;
and if the penalty be not paid and cannot be recovered by such attachment
and sale, such surety or sureties shall be liable to conﬁnement, by order of
the magistrate, in the civil gaol of the station, during a period not exceeding
six months.
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CHAPTER XVIII.
SECURITY FOR GOOD BEHAVIOUR.

CCXLVII.
Whenever it shall appear to a magistrate, from the evidence to general
character adduced before him, that any person is by repute a robber, houseb
_
.
_ f
.
th
reak er, or th-re f, or _a 1ece1ve1
o sto 1 en property,v k nowmg
e same to h ave
been stolen, it shall be competent to the magistrate to require security for
the good behaviour of such person for a deﬁnite period not exceeding one
year.

When magistrate
“Pay requ‘l'e Secu'
r1ty_for good be
havmunor
one
year,

CCXLVIII.
Whenever it shall appear to a magistrate, from the evidence to general How toproceed
character adduced before him, that any person is by habit a robber, house- in cases beywd
breaker, or thief, or a receiver of stolen property, knowing the same to have °n° yea"
been stolen, of a character so desperate and dangerous as to render his release,
without security, at the expiration of the limited period of one year, hazardous

to the community, the magistrate shall record his opinion to this effect, with an
order specifying the amount of security which should, in his judgment, be
required from such person, as well as the number of sureties, and the period,
not exceeding three years, for which the sureties should be responsible for such
person’s good behaviour.
CCXLIX.
If the person required to furnish security, as provided in the last preceding Case to be laid
article, shall not furnish the security so required, the proceedings shall be lad“: ﬂ‘eSH‘gh

laid, as soon as conveniently may be, before the High Court or the Sessions 083".” 65m“
Court, (according as the order may have been passed by a magistrate of
Madras [Bombay] or by a magistrate of a district in the Mofussil,) which, after
examining them, and requiring any further information or evidence which it
may judge necessary, shall be competent to pass orders on the case, either
conﬁrming, modifying, or annulling the orders of the magistrate, as it may
judge proper and equitable.
CCL.
In all such cases, if the High Court or Session Court shall not think it safe High Court or
to direct the immediate discharge of such person, it shall ﬁx a limited period Session Col"? may

for his detention, not exceeding three years, in the event of his not giving the requ‘re secumy
.

_

.

SCCUTlty require

d f
rom

h.

not exceeding

1m.

three years.

CCLI.
In every instance in which security for good behaviour may be required, What theorder for
whether by the High Court, the Session Court, or the magistrate, the amount 589""? 1“ t° ¢°n

of the security, the number of sureties, and the period of time for which tam'
the sureties are to be responsible for the good conduct of the person required
to furnish security, shall be stated.

CCLII.
In the event of any person required to give security under the provisions of In default of secu
the foregoing articles failing to furnish the security so required, he shall be my, Pfu‘tg tobe

committed to prison until he furnish the same; provided always. that no party 52:32:“ to
shall be kept in prison for a longer period than that for which the security has
been required from him.
CCLIII.
The magistrates are empowered, at all times, to exercise their discretion in When magistrate
releasing, without reference to any other authority, prisoners conﬁned under may release per:

requisition of security for good behaviour, whether by their own orders or by 59:35 “n?” re‘lm'

those of any other person discharging the functions of a magistrate; provided 8' “m 0 security“
the magistrates shall, from whatever cause, be of opinion that such prisoners can
be released without hazard to the community.
4.
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CCLIV.
When he must re~
port.

In cases in which a magistrate may, for whatever reason, be of opinion that
any prisoner conﬁned under requisition of security for good behaviour, by order
of the High Court or of a Session Circuit, can be safely released without such
security, the magistrate shall make an immediate report of the case, with his

sentiments, for the orders of the Court which may have required the prisoner
to furnish security previously to his release.
CCLV.
How persons who
have become sure
ties may discharge
themselves.

Persons who may become sureties for the good behaviour of parties may at
all times obtain a discharge from their future responsibility, by delivering up
or causing to be delivered up the parties for Whom they may have become
responsible to the proper magistrate.

In such case it shall be competent to

such parties to ﬁnd new sureties.
CCLVI.
Proceeding to com
pel payment of
penalty by sure
ties.

\Vhenever the magistrate shall be of opinion, that by reason of an offence
proved to have been committed by the person for whose good behaviour secu
rity has been given, proceedings should'be had upon the bond executed by the
surety or sureties, he shall give notice to the surety or sureties to pay the
penalty, or to show cause Why it should not be paid; and if no sufﬁcient cause
shall be shown, the magistrate shall proceed to levy the penalty from such
surety or sureties, by the attachment and sale of any of his or their property,
in the mode prescribed for the attachment and sale of property in satisfactlon of
decrees of the Civil Court; and if the penalty be not paid, and cannot be reco
vered by such attachment and sale, such surety or sureties shall be liable to
conﬁnement, by order of the magistrate, in the civil gaol of the station, during
a period not exceeding six months.

CHAPTER XIX.
JURIES AND Assassoas.

CCLVII.
Grand juries

Grand juries shall be abolished.

abolished.

CCLVIII.
Trials in Madras

[islandofBombay]
to be by jury.

Governor in

Council may ex
tend trial by jury
to other places.

Trial by jury, be
fore the Session

Court, of register
ed persons.

The trial of all offences within the limits of the town of Madras [island qf
Bombay], except offences punishable upon summary conviction, shall be
by jury.
CCLIX.
The provisions of the preceding Article may be extended by the Governor
in Council to such places beyond the limits of the town of Madras [island of
Bombay] as he may see ﬁt.
CCLX.
Criminal trials before the Session Judge, in which a British subject, or an
European, or an American, or an East Indian, or an Armenian, Or a person
of any other class to which the Governor in Council may see ﬁt to extend
this rule, registered according to such rules as the Governor in Council
shall prescribe, is the defendant or one of the defendants, shall be by jury, of

How the jury is to

which at least one half shall consist, if such defendant desire it, of persons so

be constituted.

registered.
CCLXI.

Joinder of regis
tered and non
registered persons.

Criminal trials before the Session Judge, in which registered and non
registered persons are joined as defendants, shall be by jury, and such joinder
shall not be a ground of severance at such trial.
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CCLXII.
In such cases, if the non-registered defendant desire it, at least one half of How the jury is

the jury shall consist of non-registered persons, and if the registered defendant
also desire to be tried by a jury of which one half are registered persons, then
the jury shall be composed of an even number, of which one half shall be regis
tered, and the remaining half non-registered persons.

to be constituted
in such cases.

CCLXIII.
In all trials, whether before the High Court at Madras [Bombay] or before
the Session Judge, the jury shall cons1st of not less than three, nor more than
nine persons, and unanimity, or a majority of not less than two thirds, with the
concurrence of the judge, shall be necessary for a verdict Of guilty; and in

Number of voices

default of such unanimity, or of such majority, with the concurrence of the

necessary to a. ver

judge, the defendant shall be acquitted.

dict of guilty.

CCLXIV.
Provided that at Madras [Bombay] the jury shall, in all cases, consist of nine

Number of which

the jury is to con—
sist.

In Madras

persons, and at all other places, of such number of persons, not less than three, [Bombay] jury
not to consist of
as the Governor in Council shall from time to time direct.
less than nine.

CCLXV.
For all classes of the community not included in the number of those to
whom the mode of trial by jury has by the above provisions been extended,
trials before the Session Judge shall be conducted with the aid of two or more

Trials before the
Session Court with

assessors.

assessors as members of the Court, with a view to the advantages derivable

from their observations, particularly in the examination of Witnesses. The
opinion of such assessors shall be given separately and discussed; and if any of
the assessors or the judge shall desire it, the opinion of the assessors shall be
recorded in writing. But the decision is vested exclusively in the judge.
CCLXVI.
All persons resident within the limits of the general jurisdiction of the High
Court shall, according to such rules, and subject to such qualiﬁcations as shall
be ﬁxed in manner herein-after mentioned, be deemed capable of serving as

Who are capable
of serving as jurors
and assessors.

jurors and assessors, and shall be liable to be summoned accordingly.

CCLXVII.
The High Court shall have power from time to time to make and establish
such rules with respect to the qualiﬁcation, appointment, form of summoning,
challenging, and service of such jurors and assessors, and such other regulations

High Court to
make rules in re
gard to jurors and
assessors.

relating thereto, as it may deem expedient and proper; provided that such rules
and regulations shall before they are issued have received the sanction of the
Governor in Council.

CHAPTER XX.
TRIALS BEFORE THE COURT or ORIGINAL CRIMINAL JURISDICTION CONSTITUTED BY A
J UDGE on JUDGES OF THE HIGH COURT.

C CLXVIII.
When it happens that a Judge of the High Court has sent a case for trial
before the Court of original criminal jurisdiction constituted by a Judge or
Judges of the High Court, or that a person is appointed to Ofﬁciate as a Judge
of the High Court, who had previously oﬁiciated in the Court by which com

A person holding
the ofﬁce of Judge
of the High Court
may try cases com

mitted by himself.

mitments are made to that Court, and there are before the High Court charges

preferred by himself upon which trials are still to be held, it shall nevertheless
be competent to him to proceed thereupon as in other cases.

CCLXIX.
It shall be competent to the High Court to direct the postponement of a trial,
where it is satisﬁed that such delay is proper and essential to the ends of
justice.
P2

Postponement of
trial.
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CCLXX.
When the Court is ready to commence the trial, the defendant shall be
brought before it, and the charge shall be read to him, and he shall be asked
whether he be guilty or not guilty of the offence charged.
CCLXXI.
If the defendant plead “ guilty,” the Court shall explain to him the nature
of the charge, read to him the clause or clauses of the code relatingto the

Refusal to plead,
or plea of “ not
guilty.”

ceed to try the case, taking all the evidence that is forthcoming in due course,

and in the manner in which it has heretofore been taken in trials in the

Mode of taking

Supreme Court, except in so far as it is otherwise provided by this Code of

evidence.

Procedure.

Witness refusing
to answer may be
committed to cus
tody.

‘

oﬁ'ence charged, and satisfy itself that the defendant comprehends the nature
of the char e and the effect of his plea. If the defendant then adhere to his
plea of “guilty,” the same shall be recorded, and the defendant convicted
thereon.
CCLXXII.
If the defendant refuse to plead, or plead “not guilty,” the Court shall pro

CCLXXIII.
If any witness shall refuse to answer such questions concerning the premises
as shall be put to him, without offering any just excuse for such refusal, the
Court may commit such witness to custody for such reasonable time as it may
deem proper, unless he shall in the meantime consent to be examined and to

answer concerning the premises, after which, in the event of his persisting in his
refusal, he may be dealt with according to the provisions of Article CIX. or
Article CXVI.
CCLXXIV.
The
examination
of
the
defendant
before the magistrate shall be given in
Examination of
defendant, evi
evidence at the trial.
dence at the trial.
CCLXXV.
It shall be at the discretion of the Court, at any stage of a trial, to summon
Court may sum
mon necessary evi and examine any witnesses whose evidence it may consider essential to the just
dence.
decision of the case.
CCLXXVI.
When the case for the prosecution has been brought to a close, the defendant
Defence.
shall be called upon to enter upon his defence and to produce his evidence.
CCLXXVII.
The defendant shall be allowed to call any witness not previously named _by
Witnesses for the
him, but he shall not be entitled to have any other witnesses summoned than
defence.
those named in the list or lists delivered to the magistrate or other ofﬁcer by
whom he was committed, or held to bail, for trial, except as provided in Article
CLXXVI.
CCLXXVIII.
Adjournment.

Jury to attend at
adjourned sitting.

Summing up and

The Court may, at its discretion, adjourn the trial to such future time as

may be necessary, and so from time to time.
CCLXXIX.
In the event of the adjournment of a trial, the jury shall be required to attend
at the adjourned sitting, and at every subsequent sitting until the conclusion
of the trial.
.
CCLXXX.
The Judge shall sum up the evidence on both sides, and the jury shall

delivery of verdict

afterwards deliver their ﬁnding upon the charge.

Conviction.

CCLXXXI.
If the defendant is convicted, the Court shall pass sentence upon him accord
in g to law.
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CHAPTER XXI.
CAsss ansaaven, AND CASES CERTIFIED BY THE ADVOCATE GENERAL. -

CCLXXXII.
When any person shall have been convicted of any Offence before a Court
of original criminal jurisdiction constituted by a Judge or Judges of the High
Court,
Courtany
before
whichvofthe
shallshall
have
been
tried
in its
cretion,the
reserve
question
lawcase
which
have
arisen
onmay,
the trial
for dis
the
consideration of the High Court, and thereupon shall have authority tO respite
execution of the sentence on such conviction, or post one the sentence until

Judges of the
High Court, in the
exercise Of original
jurisdiction, may
reserve cases for
the opinion of the
High Court.

such question shall have been considered and decide , as it may think ﬁt;
and in either case the Court, in its discretion, shall commit the person eon
victed to prison, or shall take a recognizance of bail with one or two suﬂicient
sureties, and in such sum as the Court shall think ﬁt, conditioned to appear
at such time or times as the Court shall direct, and receive sentence, or to render

himself in execution, as the case may be.
CCLXXXIII.
When the Court of original criminal jurisdiction constituted by a Judge or
Judges of the High Court has reserved a point of law for the opinion of the
High Court, the Judge or Judges before whom the trial was held shall, in a
case signed by such Judge or Judges, state the point or points of law which
shall have been so reserved, and such case shall be heard by at least three
Judges of the High Court, of whom the Judge or one of the Judges reserving
the point or points shall if possible be one, and the Judges by whom such case
is heard shall have full power and authority to hear and ﬁnally'determinc the
said point or points of law, and thereupon to pass such judgment and sentence

Statement of case.

Hearing.

as to the said Judges shall seem right, or to alter the sentence, if any, passed by

the Court of original jurisdiction.
CCLXXXIV.
It shall be lawful for any party upon whom sentence of punishment has been
passed by a Court of original criminal jurisdiction constituted by a Judge or
Judges of the High Court, to present a memorial to the Advocate General,
alleging that there is error in the decision of such Court on a point of law, and
distinctly specifying such error. If the Advocate General is of opinion that
there is error as set forth in the memorial, or that a point or points of law
decided by the Court Of original criminal jurisdiction should be further consi
dered, he shall certify the same under his signature on the back of the memorial,
and transmit the memorial with such certiﬁcate to the Judge or Judges before
whom the trial was held ; otherwise he shall reject the memorial.
CCLXXXV.
Upon the receipt of such memorial, together with the certiﬁcate of the
Advocate General, the Judge or Judges before whom the trial was held shall

Error in law mar
bc certiﬁed by the
Advocate General.

Statement of ease.

transmit the memorial and certiﬁcate, with a statement of facts and such

remarks as he or they may deem necessary, to the High Court. The case
shall be heard by at least three Judges of the High Court, of whom the Judge

Hearing.

or one of the Judges before whom the trial was held shall, if possible, be one;

and the Judges by whom such case is heard shall have full power and
authority to hear and ﬁnally determine the said point or points of law, and
thereupon to alter the sentence passed by the Court of original jurisdiction, and
to pass such judgment and sentence as to the said Judges shall seem right.

CHAPTER XXII.
TRIALS BEFORE THE Snssron Conars.

CCLXXXVI.
Except in the cases referred to in Article CXVI. a Court of Session, as a Court
of original criminal jurisdiction, shall not take cognizance of any offence but
upon a charge preferred by the Advocate General, or by a magistrate or other
ofﬁcer specially empowered by the Government to act in this behalf.
P3

Cognizanee of of
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ginal jurisdiction.
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CCLXXXVII.
When it happens that a Zillah Judge has sent a case for trial before the Court
Of Session, or that a person is appointed to officiate as Judge of a Court of
Session, who had previously ofﬁciated in the Court by which commitments are
made to that Court of Session, and there are before the Court of Session charges

preferred by himself upon which trials are still to be held, he shall nevertheless
proceed thereupon as in other cases.

Postponement of
trial.

CCLXXXVIII.
It shall be competent to, a Court of Session to direct the postponement of a
trial, where it is satisﬁed that such delay is proper and essential to the ends of
just1ce.

Commencement of
trial.

CCLXXXIX.
When the Court is ready to commence the trial, the defendant shall be
brought before it, and the charge shall be read to him, and he shall be asked

whether he be guilty or not guilty of the offence charged.
Plea of “ guilty.”

Refusal to plead,
or plea of “not
guilty.”

How evidence is
to be recorded.

CCXC.
If the defendant plead “guilty,” the Judge shall explain to him the nature of
the charge, read to him the clause or clauses of the code relating to the offence
charged, and satisfy himself that the defendant comprehends the nature of the
charge and the effect of his plea. If the defendant then adhere to his plea
Of “guilty,” the same shall be recorded, and the defendant convicted thereon.
CCXCI.
If the defendant refuse to plead, or plead “not guilty,” the Court shall proceed
to try the case, taking all the evidence that is forthcoming in due course.
CCXCII.
The evidence of each witness shall be taken down in writing, by or in the pre'
sence and under the superintendcnce of the Judge, not ordinarily in the form of
question and answer, but in that of a narrative, and when completed shall be
read over to the witness and signed by him in the presence of the Judge. In
case the witness shall refuse to sign the deposition, the Judge shall sign the
same, and record the reason, if any, given by the witness for such refusal, to

gether with such remarks thereon as the Judge shall think ﬁt to make. It shall
be at the discretion of the Judge to take down or cause to be taken down any
particular question and answer, if there shall appear any special reason for
doing so, or any person who is a prosecutor or defendant in the case shall
require it. If any question put to a witness be objected to by any such person,
and the Judge shall allow the same to be put, the question and answer shall
be taken down, and the objection and the name of the person making it shall be
noticed in taking down the depositions, together with the decision of the Judge
upon the objection. The Judge shall also record such remarks as he may think
material respecting the demeanour of any witness whilst under examination.

Witness refusing
to answer may be
committed to cus

CCXCIII.
If any witness shall refuse to answer such questions concerning the premises
as shall be put to him, without offering any just excuse for such refusal, the
Court may commit such witness to custody for such reasonable time as it may

tody.

deem proper, unless he shall in the meantime consent to be examined and to
answer concerning the premises; after which, in the event of his persisting in

Examination of
defendant, evi
dence at the trial.

Session Court
not to receive
written confession

Ofguilt made to the
police.

his refusal, he may be dealt with according to the provisions of Article CIX. or
Article CXVI.
CCXCIV.
The examination of the defendant before the magistrate shall be given in
evidence at the, trial.

CCXCV.
It shall not be competent to the Session Court to receive in evidence against
the defendant any written admission or confession of guilt or other statement
made by him to the darogha, or other officer of police, and by him reduced into
writing.
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CCXCVI.
Nothing contained in the foregoing Article shall prevent the Court from
receiving the evidence of a police ofﬁcer to any unrecorded admission or confes
sion of guilt, or other statement made to him
however, that such evidence shall not be sufﬁcient
corroborative evidence.

But may receive
evidence of a po
lice ofﬁcer as to
by the defendant; provided,_ unrecorded ad
to warrant a conviction without mission of guilt.

CCXCVII.
It shall be at the discretion of the Court, at any stage of a trial, to summon

and examine any witnesses whose evidence it may consider essential to the just
decision of the ease.
CCXCVIII.
When the case for the prosecution has been brought to a close, the defendant
shall be called upon to enter upon his defence, and to produce his evidence.
CCXCIX.
The defendant shall be allowed to call any witness not previously named by
him, but he shall not be entitled to have any other witnesses summoned than
those named in the list or lists delivered to the magistrate or other ofﬁcer by
whom he was committed, or held to bail, for trial, except as provided in
Article CLXXVI.

CCC.
The Court may, at its discretion, adjourn the trial to such future time as
may be necessary, and so from time to time.
CCCI.
In the event of the adjournment of a trial, the jury or assessors, as the case
may be, shall be required to attend at the adjourned sitting, and at every
subsequent sitting until the conclusion of the trial.

Court may sum
mon I'leCCSSHI'y

evidence.

Defence.

Witnesses for the
defence.

Adjournment.

Jury or assessors
to attend at ad
journed sitting.

CCCII.

In cases tried with the aid of assessors, the judge before pronouncing his own Delivery of opi
opinion, shall call upon the assessors for their opinions. The opinion of each nions of assessors.
assessor shall be given separately and recorded. In cases tried by jury, thejudge ()f verdict ofjury.
shall sum up the evidence on both sides, and the jury shall then deliver their
ﬁnding upon the charge.
CCCIII.
If the defendant is convicted, and the case is one which the Session Judge is

Conviction.

competent to dispose of ﬁnally, he shall proceed to pass sentence upon the
defendant according to law.
CCCIV.
If the case is one in which, if the defendant be convicted, it belongs to Reference to High

the High Court to pass sentence, the Session Judge shall record the conviction, Court.
and refer the case to the High Court, with a statement in writing of his opinion
as to the sentence which should be passed upon the defendant; and in cases
tried by jury, the Session Judge shall also transmit with the case a report
of his direction to the jury.
CCCV.
The Session Judges shall transmit to the High Court monthly statements or
calendars in such form as the High Court shall prescribe, of all trials held by
them, exhibiting the sentence passed upon each defendant, together with an
abstract of the evidence given at the trial.

P4
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CHAPTER XXIII.
HIGH COURT,
As A COURT or REFERENCE.

CCCVI.
Court for hearing
A case referred by a Session Judge for the ﬁnal judgment and sentence of
of refel‘red trials- the High Court shall be heard by a Court constituted by three judges of the
said High Court, and the sentence shall be signed by not less than two of

such judges.
Hearing of case

.
CCCVII.
'
In cases referred for the ﬁnal judgment and sentence of the High Court,

referred, tried with which have been tried with the aid of assessors, that Court shall revise the

“5655m-

AcqumaL

record of trial submitted by the Court of Session, and if it approves of the
conviction of the defendant, it' shall proceed to sentence him to punishment
according to law.
CCCVIII.
If the High Court disa proves of the conviction of the defendant absolutely,

it shall pass a judgmento' acquittal.

Dig-creme of 0,,;_

CCCIX.
If the High Court disapprovcs of the conviction of the defendant, on the

nion between High ground that the offence proved does not answer to the legal deﬁnition of the
CW" and 5055'0" offence of which he is convicted, it shall annul the conviction; but it shall be

coma“) offence competent to the Court to pass a judgment convicting the defendant of the
pm“

offence which it deems to be proved by the evndence, and to sentence him to
punishment according to law.

Competence of
Court 19 dirg'ct
further “'qu'ry'
&c'

CCCX.
In any case referred as above to the High Court, it shall be open to the
prosecutor or the defendant to move the Court for further inquiry upon any
point bearing upon the guilt or innocence of the defendant; and it shall be com
petent to the Court, upon such application, or of its own accord, to direct such
inquiry to be made, and additional evidence to be taken on any point, the further
investigation of which is essential to the just decision of the case.

CCCXI.
Hearing of case
In cases referred for the sentence of the High Court which have been tried
fcl'erl‘ﬂl’ "led by by jury, the Court, on reviewing the depositions of the witnesses, the direction
3”)"

of the Judge, and the conviction, shall determine any point of law arising out

of the case, and thereupon pass such judgment and sentence as to the High
Court shall seem right.

CHAPTER XXIV.
FINDING, JUDGMENT, AND SENTENCE.
CCCXII.
.1-‘orm of verdict
In any trial by jury, when the jury are unanimous in thinking the defendant
'“ Jury "msguilty, the verdict shall be that the defendant is guilty of the offence speciﬁed
in the charge, or of the offence speciﬁed in such a head of charge, when there
are more heads than one. \Vhen the jury are not unanimous, but two thirds or
more concur in thinking the defendant guilty, the verdict shall be that the
defendant is found guilty of the offence speciﬁed in the charge, or in such ahead
of charge as above provided, by a majority consisting of six, seven, eight, as the
case may be of the jurors. When any number of the Jurors exceeding one
" third concur in thinking the defendant not guilty, the verdict shall be that the
defendant is not guilty. When the jury or two thirds or more of the jurors,
concur in thinking the defendant guilty of an offence, but are doubtful under
which of two heads of charge the offence falls, the verdict shall be that the
defendant guilty either of the offence charged in such a head, or of the offence
charged in such another head of charge.
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CCCXIII.
When the trial in any Criminal Court is concluded, the Court, in passing
judgment, 1f it convrcts the defendant, shall distinctly specify the offence of
which, and the clause of the Penal Code under which, it convicts him; or if it
be doubtful under which of two clauses the offence falls, shall distinctly express
the same, and pass judgment in the alternative, according to Clause 61.

What the judg
ment is to specify.

The latter part of the two preceding articles has been framed in accordance with the
provisions of the following clause of the Penal Code; “In all cases in which judgment is
“ given in the manner prescribed in the law of procedure that a person is guilty of an offence,
“ but that it is doubtful under which of certain penal provisions of this Code be is punishable,
“ the offender shall be liable to be punished with whatever punishment is common to the penal
“ provisions between which the doubt lies, and if imprisonment is common to the penal pro
“ visions between which the doubt lies, and any one of those provisions admits of simple
“ imprisonment, the offender may be sentenced to simple imprisonment."

CCCXIV.
If the defendant, after having been called upon for his defence, is acquitted,
the acquittal shall be recorded so as to have a distinct reference to the charge
to which the defendant was required to answer, in order to save him from any
further prosecution upon the facts to which it related.
CCCXV.
The ﬁnding and sentence shall be recorded in the following form, or to the
same effect :—
In trials by Jury:
When the Jury are unanimous:
The Jury ﬁnd that Z is guilty of the offence speciﬁed in the charge,
viz., that Z has waged war against the Government of a part of the
territories of the East India Company, and has thereby committed an
offence punishable under the 109th Clause of the Penal Code; and
the Court directs that the said Z [sentence].
2d. The Jury ﬁnd that Z is not guilty of the offence speciﬁed in the
charge, viz., that Z has waged war against the Government of a part
of the territories of the East India Company, and has thereby com
mitted an offence punishable under the 109th Clause of the Penal

Code; and the Court directs that the said Z be discharged.
When the Jury are not unanimous, but two thirds or more of the Jurors
concur in thinking the defendant guilty :
3d. A majority of the Jurors, consisting of Seven of their number, ﬁnd
that Z is guilty of the offence speciﬁed in the charge, viz., that Z
has, with the intention of inducing a member of the Council of India
to refrain from exercising a lawful power of such member, assaulted
such member, and, by so assaulting, has voluntarily caused grievous
hurt, not on grave and sudden provocation, and has thereby committed
an offence punishable under the 111th Clause of the Penal Code, and
by committing such offence, has also committed an offence punishable
under the 319th Clause of the Penal Code.

The Court concurs in

such ﬁnding, and, as Z has, by reason of the premises, become liable
to cumulative punishment under the 112th Clause of the Penal Code,
the Court directs that the said Z be [sentence].
4th. A minority of the Jury, consisting of two of their number, ﬁnds
that Z is not guilty of the offence speciﬁed in the charge, viz., that
Z has, with the intention of inducing a member of the Council of
India to refrain from exercising a lawful power of such member,
assaule such member, and, by so assaulting, has voluntarily caused
grievous hurt, not on grave and sudden provocation, and has thereby

committed an offence punishable under the 111th Clause of the Penal
Code, and by committing such offence, has also committed an offence
punishable under the 319th Clause of the Penal Code, and has by

reason of the premises become liable to cumulative punishment under
the 112th Clause of the Penal Code. The Court concurs in such
ﬁnding, and directs that the said Z be discharged.
5th. When the Jury are not unanimous, but any number of the Jurors
exceeding one third concur in thinking the defendant not guilty, the
form No. 2 shall be followedQ

Acquittal.

Form of ﬁnding
and sentence.
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When the Jury, or two thirds or more of the Jurors, concur in thinking
the defendant guilty of an offence, but are doubtful under which of
two heads of a charge the offence falls :—'
6th. The Jury (or The majority of the Jurors consisting of
of their number, as the case may be,) ﬁnd that Z is guilty either of
the offence speciﬁed in the ﬁrst head of charge, or of the offence
speciﬁed in the second head of charge; viz., that Z has either com
mitted theft, and has thereby committed an offence punishable under
the 364th Clause of the Penal Code, or that he has committed

criminal breach of trust, and has thereby committed an offence
punishable under the 387th Clause of the Penal Code. The Court
directs (or, the Court concurs in such ﬁnding, and directs,) that under

the provisions of the above-mentioned Clauses, and the provisions of
Clause 61 of the Penal Code, the said Z be [sentence].
In trials with Assessors:
7th. The Court, concurring with the Assessors, (or one or more of the

Assessors,) ﬁnds that Z is guilty of the offence speciﬁed in the
charge; viz., that Z has committed the offence of rioting, and has
thereby committed an offence punishable under the 129th Clause of
the Penal Code; and the Court directs that the said Z be [sentence].
8th. The Court, differing from the Assessors, ﬁnds that Z is not guilty
of the offence speciﬁed in the charge, viz., that Z has committed the
offence of rioting, and has thereby committed an offence punishable

under the 129th Clause of the Penal Code; and the Court directs

that the said Z be discharged.
9th. The Court, concurring with one of the Assessors, ﬁnds that Z is

guilty either of the offence speciﬁed in the ﬁrst head of charge, or of
the oﬁ'ence speciﬁed in the second head of charge; viz., that Z has
either committed theft, and has thereby committed an offence punishable
under the 364th Clause of the Penal Code, or that he has committed

criminal breach of trust, and has thereby committed an offence punish
able under the 387th Clause of the Penal Code; and the Court

direct that, under the provisions of the above-mentioned clauses,
and the provisions of Clause 61 of the Penal Code, the said Z be
[sentence].
In trials 11 on a formal charge, without Jury or Assessors :
10th. he Court ﬁnds that Z is guilty of the offence speciﬁed in the
charge, viz., that Z has committed theft, and has thereby committed an

offence punishable under the 364th Clause of the Penal Code; and
the Court directs that the said Z be [sentence].
11th. The Court ﬁnds that Z is not guilty of the offence speciﬁed in the
charge, viz., that Z has committed theft, and has thereby committed
an offence punishable under the 264th Clause of the Penal Code;
and the Court directs that the said Z be discharged.
In trials in which no formal charge has been pre ared:
12th. The Court ﬁnds that Z has committed) assault, and has thereby
committed an offence punishable under the 342d Clause of the Penal
Code, and directs that the said Z be [sentence].
13th. The Court ﬁnds that the complaint of assault is not proved, acquits
Z, and directs that he be discharged.
CCCXVI.
Conviction of of-

Where a person shall be convicted of any two offences which are punishable

fences Pynishable cumulatively, it shall be lawful for the Court to sentence him for each of the

cumuluuvely‘

two offences to the penalties prescribed by the Penal Code in reSpect of each of
the two offences, provided that the nnishment to which such person is sentenced
for each of the two offences is Within the ordinary penal Jurisdiction of the
Court; and it shall not be necessary for the Court, only by reason of the
cumulative punishment being in excess of the punishment which it is competent
to inﬂict on conviction of a single offence, to send the offender for trial before
a higher Court.
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CCCXVII.
Where a person shall be convicted of several offences at the same time,
punishable under the same or different clauses of the Penal Code, it shall be
lawful for the Court to sentence him to the several penalties prescribed by the
Code in respect of the several offences of which he shall have been so convicted,
provided that the punishment to which such person is sentenced for each offence
is within the ordinary penal jurisdiction of the Court, such penalties, when con
sisting of imprisonment, to commence the one after the expiration of the other;
and it shall not-be necessary for the Court, only by reason of the aggregate
punishment for the several offences being in excess of the punishment which
the Court is competent to inﬂict on conviction of a single offence, to send
the offender for trial before a higher Court.
CCCXVIII.
Where sentence shall be passed on a person already under sentence of im

Conviction of se
veral offences.

Judgment on of

already im
prisonment for another offence, it shall be lawful for the Court to award fender
prisoned under

imprisonment on the subsequent conviction, to commence at the expiration of sentence for
the imprisonment to which such offender shall have been previously sentenced; another crime.
and if empowered to pass sentence of transportation or banishment, the Court may
award such sentence on the subsequent conviction to commence immediately,
or at the expiration of the imprisonment to which such person shall have
been previously sentenced.
CCCXIX.’
A party who has once been tried upon a formal charge, prepared as directed Party tried upon
formal charge not
in the rulesin the Code of Procedure for preparing criminal charges, shall not liable
to renewed
be liable to a renewed prosecution.
pr0secution.
CCCXX.
In cases referred by the Session Judge for the ﬁnal sentence of the High Execution of sen
of the High
Court, the proper ofﬁcer of the Court shall, within three days after passing of tence
Court in cases re
the sentence, or sooner if practicable, transmit a copy of it, under the seal of the

ferred by the Ses

High Court, and attested with his ofﬁcial signature, to the Session Judge, who
shall immediately issue a warrant to the magistrate to cause the sentence to be
carried into execution. The magistrate, upon the receipt of the warrant, shall

sion Judge.

cause the sentence to be executed, and return the warrant to the Session Judge,

with an indorsement attested by his official seal and signature, certifying the
manner in which the sentence has been executed.
CCCXXI.
In cases tried by the Court of original jurisdiction at Madras [Bombay], High Court, in
jurisdic
constituted by one or more judges of the High Court, the Court shall forward original
tion, to direct war
a copy of its sentence, together with a warrant for the execution of the same, rant of execution
to chief magistrate
directed to the chief magistrate of Madras [Bombay].
of Madras [Bom

CCCXXII.
bay].
In cases tried by the Session Court, the Court shall forwarda copy of its Session

Court to
direct warrant to

sentence, together with a warrant for the execution of the same, dlrected to the district magistrate.

magistrate of the district in which the trial was held.
CCCXXIII.
Upon the receipt of a warrant under of either the two last receding articles,
the magistrate shall cause the sentence to be executed, an shall return the
warrant when the sentence has been fully executed to the Court from whence
it issued, with an indorsement under his ofﬁcial seal and signature, certifying
the manner in which the sentence has been executed.
CCCXXIV.
In every case of imprisonment under the sentence of the High Court,
whether as a Court of reference or of original jurisdiction, of the Session Court,
and of the magistrate, the magistrate shall issue his warrant to the gaoler,
stating the offence of which the defendant has been convicted, and the perlod
during which he is to be imprisoned. In like manner, in every case of impri~
sonment under the sentence of a Subordinate Criminal Court, the Court passing
the sentence shall issue its warrant to the same effect.
4.

Q2

Execution of sen
tence under two

foregoing articles.

Warrant of com
mitment in cases

of imprisonment.
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CHAPTER XXV.
HIGH COURT as A Conn'r or REVISION.

Revrsion in cases

of illegal sentence.

CCCXXV.
The High Court, in any case tried by the Session Court, in which upon a
review of the abstract statements or calendars of prisoners punished without
reference, it shall appear to it that the sentence passed is one which cannot
lawfully be passed on a person convicted of the offence as stated in the abstract
statement or calendar, shall annul the sentence, and shall certify to the Session
Court the sentence which may lawfully be passed for such offence; and there
upon the Session Court shall pass a new sentence according to law, and shall
amend the record in accordance therewith.

occxxvrf
When the sentence
is too severe.

The High Court, in any case tried by the Session Court, in which, upon
a review of the abstract statements or calendars of prisoners punished without
reference, it shall appear to it that the sentence passed upon any person con
victed by the Session Court is too severe, may mitigate the sentence to such
extent as to the said High Court shall seem proper, and shall certify such miti
gated sentence to the Session Court, which shall thereupon amend the record

in accordance therewith, and proceed to give effect to the sentence of the
High Court.

When in trials
with assessOrs the

judgment is not
warranted by the
evidence.

CCCXXVII.
The High Court, in any case tried by the Session Court, except cases
tried by Jury, in which, upon a review of the abstract statements or calendar of
prisoners punished without reference, it shall appear to it that the judgment
ronounced on any prisoner was not warranted by the evidence, may, if it
thinks ﬁt, require the Judge of the Court in which the conviction was had, to
certify under his hand all or any part of the evidence taken in the case affecting
such prisoner, with any observation which the Judge may be desirous of
making in explanation of the judgment; and thereupon the High Court may
annul such judgment, if such judgment shall appear to it not warranted by
the evidence, and shall certify its proceedings to the Court in which the convic
tion was had, which shall thereupon make such orders as are conformable to
the decision of the High Court, and, if necessary, amend the record in accordance
therewith.

Revision in jury
trials.

CCCXXVIII.
The High Court, in any case tried by the jury in Session Court, in which,
upon a review of the abstract statements or calendars of prisoners punished
without reference, it shall appear to it that there has been error in the decision
of the Session Court on a point or points of law, or that a point or points
of law should be considered by the High Court, may call for the record,
together with a report of the Session Judge’s direction to the jury, and upon
reviewing the depositions of the witnesses, the direction of the Judge, and the

conviction, may determine any point of law arising out of the case, and there
upon pass such judgment and sentence as to the High Court shall seem right.
The High Court shall certify its proceedings to the Court in which the con
viction was had, which shall thereupon make such orders as are conformable
to the decision of the High Court, and, if necessary, amend the record in

accordance therewith.

In cases of sen

tence by Session
Judge, which

ought to have been
referred.

CCCXXIX.
‘
The High Court, in any case tried in the Session Court, in which, upon a
review of the abstract statements or calendars of prisoners punished without
reference, it shall appear to it that the case is one which ought to have been
referred for the judgment and sentence of the High Court, may, if it think ﬁt,
annul the sentence passed by the Session Court, and require the Session Judge
to refer the case, and thereupon the High Court shall pass such judgment and
sentence as to the said High Court shall seem right.
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CCCXXX.
The High Court may, whenever it thinks ﬁt, call for the whole record of any General power of

criminal trial in any Criminal Court within its jurisdiction, and pass thereon ’eYisim‘ by the
such orders as it thinks ﬁt, but not so as to enhances the punishment awarded, H‘gh court'

or punish any person acquitted in the Court which tried the case; provided that
it shall not be competent to the High Court to reverse the verdict of a jury on
the facts of the case in a case tried by jury before the Session Court, but
such verdict shall not prevent the High Court from determining any point of
law arising out of the case, or from altering the sentence passed in such case by
the Session Court.

CHAPTER XXVI.
APPEALS.

CCCXXXI.
There shall be no appeal from a judgment of acquittal passed by any No appeal in cases
Criminal Court.

of acquittal.

CCCXXXII.
An appeal shall lie in all cases of conviction by the magistrates in the mofussil, APl><?ﬂl_in cases of
and by the Judges of the Subordinate Criminal Courts, to the Session Judge; °°““°“°n'

and in all cases of conviction by the Session Judges in the exercise of original
jurisdiction, and by the magistrates of Madras [Bombay], to the High Court.
CCCXXXIII.
Any persson convicted by a judgment of any of the Criminal Courts of Proceeding in ap
original jurisdiction mentioned in the last preceding article, may present a peti- Pea's'
tion of appeal to the Court of' appellate jurisdiction, which may call for the
record of conviction, and conﬁrm, or amend, or reverse the ﬁnding and sen

tence of' the lower Court, but not so as to enhance the punishment awarded;
provided, that if' the party appealing be in gaol, he shall be at liberty to
present his petition of appeal to the magistrate in charge of' the same, who shall
thereupon forward it to the proper appellate authority; provided also, that it
‘shall not be competent to the High Court to reverse the verdict of a jury on
the facts of the case in a case tried by jury before the Session Court, but such
verdict shall not prevent the High Court from trying any point of law arising
out of the case, or from altering the sentence passed in such case by the
Session Court.
CCCXXXIV.
In any case appealed as above, except a case tried by jury, it shall be open Court of Appeal
to the appellant to move the Appellate Court for further inquiry ; and it shall WaYﬁil‘ect further
be competent to the Court upon such application, or of its own accord, to direct "'qu'ry’ 8”“
such inquiry to be made, and additional evidence to be taken on any point,
the further investigation of' which is essential to the just decision of the case.
The Appellate Court shall at the same time direct whether the lower Court shall
pass a fresh sentence in the case, or certify the result of the further inquiry
and the additional evidence to the Appellate Court.
CCCXXXV.
When a magistrate or Judge of' a Subordinate Criminal Court has convicted Court of Appeal,
a person of an offence not triable by such magistrate or judge, it shall be ll°wt°tPr°°eFdfn

competent to the Court of Appellate Jurisdiction to annul the conviction and was: (i’nzmv'ggﬁ
sentence of the lower Court, and to direct the trial of the case by a Court of Court

p

competent jurisdiction.
CCCXXXVI.
An appeal shall lie from all orders in proceedings other than criminal trials, Appeals from
passed by the magistrates in the mofussil and by the judges of the Subordinate Prders i" Pmcee‘i—
Criminal Courts, to the Session Court; and by the magistrates of‘ Madras :51th than
[Bombay] to the High Court; and it shall be competent to the Courts of'
'
Appellate Jurisdiction‘to pass upon such appeals such orders as they shall
deem just and proper.
Q3
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CCCXXXVII.
Period forpresentThe petition of appeal from a sentence of the Session Judge must be pre
ing petition of
sented within ninety days immediately following and exclusive of the day on
aI’Pealwhich sentence was passed ; and from the sentence or order of any other Court
within thirty days, calculated in the same manner.
'
I Result when Ap-

CCCXXXVIII.
Where the Appellate Court consists of more than one Judge, if there should

pellate Cqurt is

be a difference of opinion among the Judges, and the Court be equally divided,

equally ‘1'"‘18‘1-

the judgment of the lower Court shall be affirmed.

CCCXXXIX.
Finality of orders
Except as provided in Article CCCXXX., the sentences passed by the
in appealAppellate Court upon criminal appeals shall be ﬁnal.
‘
CCCXL.
Powers of Session
It shall be at all times lawful for a Session Judge and for a magistrate, or
Judge and magis- other ofﬁcer exercising the powers of a magistrate, to call for and examine the
"MC t° "eg‘.‘late records of any Court immediately subordinate to their respective Courts, for
the proceedings of

-

.

.

.

.

subordinate

the purpose of satisfying themselves as to the regularity of the proceedings

Courts.

of such subordinate Courts; but it shall not be lawful for any other Court
than the High Court to alter any sentence of any subordinate Court except
upon appeal by parties concerned duly made according to the foregoing
prowsrons.

CCCXLI.
power of session
The Session Court shall have a discretionary power of directing that any
Cqurt to direct
defendant shall be admitted to bail before a magistrate or Subordinate Criminal
ball'
Court, or that the bail required by a magistrate or Subordinate Criminal Court
be reduced; and also of directing that a party not in custody be admitted to
bail on his surrendering to a warrant.

Power of High
gq‘ll" t° direct
HI 0

CCCXLII.
The High Court shall have the like discretionary power in regard to any
defendant, or any party, charged with an offence before any Criminal Court.

——-~’_¢_—-
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remain
to
seorarvanynt place,
enter
mark
anything,
from
put
any
oruponexercising
make
search,
examine
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custody
himany
of
other.
orself

questions.
answer
lawful
custody.
lic
servant.

doso.
law.

157

158

159

160

161

162

163

164

166

168

170

171
I73

V'H

Z8I

HLHIIOJ ILHOJEHI JO SHHNOISSIINNOO (IEILNIOdJV 0L HHGISNOO HHI.

admitting
When

.Whelhel'
cof
uBy
OmPenalty.
Court
what
tClause.
uﬁrl'iaetnbiclvebailable
.__not.
_,orPunishment

CIdem
iSee
public
Idem_
the
in
Clause
Insulting
u179
n164
smteua.orrlav-rtau-inpvte,ing

Cpublic
Idem
Du182
of
order
local
the
imsuaeloarb-tveiavyneit,ngdanger
dClause
such
if
human
l83.
isto
ocause
bedience

with
CIdem
public
injury
him,
TdI184
Idem,
either
of
uhmeto
srpuealcria-vstaioenpvtemi,nogtn

Clause
duty.
his
180.
of
discharge

refrain
CIdem
T186
him
induce
uhmrtoueany
person
la-tievnei,ng

ihim
induce
whom
is
Clause
in
he
185.
ﬁne,
nboth.
1
tto
eor
oneyear,
rested,

aClause
protection
for
making
from
legal
187.
p laication

Idem_
Idem
custody
escaped
H178
dIfrom
either
of
meto
apsrI-pcabirerson
-osiupnrtmienognt

BHeither
taken
being
dMhis
IaI77
of
emto
isprevent
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RELIGION
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RELATING
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Causing
oRupees
danger,
Idem
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to
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267
hire
in
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Idem
for
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NIdem
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&c.
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ombuorany
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to
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take
with
animal
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A
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-
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dealing
271
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A
against
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to
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-
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6
2.a.
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4.
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his
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danger
against
to
soas human
life
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grievous
ofor'
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him
entitling
ing
has
he
to
overa
build
life
human
danger
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fall
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and
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life.
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state,
a
so
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Cumulative,
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3
to
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prorisonment

iﬁne
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3
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to
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risonment

Rupees
both.
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to
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ﬁne
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to
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ﬁne,
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Fine
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to
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Fine
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to
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Court
Session
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Magi-strate
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Idem-

Idem—-

Idem-

Idem-
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em-

Idem-

Idem-

Idem-

Idem

Idem
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Idem

Idem

Idem

Idem

Idem
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place
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be
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object
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sound
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him
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caste,
orpersonwhereby
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a
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or sight
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in
hact
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inten
object
with
any tdo
person,
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be
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he,
in
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toa
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offence
last
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A
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ubject
nota
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A
King,
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ubject
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place
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A
King,
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ubject
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last
the
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land
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'
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displeasure,
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oCausing
death
dby
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IIdem
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medact
to
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305.
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negligent
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due
ﬁne,
both.
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2
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to
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Court
Session
Possessing
29]
High
Printing
iBhaving
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Press
made
ﬁne
m2
apnot
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Murder
life,
TDeath,
for
300
bailable
Not
Court
Session
rHigh
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also
for
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of
301
IIdem
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also
minimum
2
14
‘ years,
dculpable
maxi
hof
Iby
Idem
either
302
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Tim
life,
for
Doing
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with
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that
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7
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to
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Causing
in
murder
commit
hurt
Clause
Idem
See
308.
attempt
320
toa-n

325)
(except
in
by
hurt
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Court
dSession
either
of
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ﬁne,
both.
2
years,
or.._._.,.

XOf
affecting
BCHVouIHrdtAy—.cPoOnIﬂtin'etuEicdneR.used:
Human
the
liable
ﬁne.
Cltoause.7

Cboth.
las es.

regard
both.
ofor
of
safety
the
thers.

Rand
Wrongﬁll
Ceosntﬁrnaeimnetnt.

Classes.
who
progave
the
vocation

‘a.
1.
6.
5.
4.
2.

time
sthe
cuofto
n'ﬁctasaeimuepsnletated

hurt.
grievous

3H

WHOM!!! JO HHJ. 'IVIOIGIU‘ ‘SLN’EIH'HSI'IH'VLS'I '01? 10 'VICINI

under
othe
ﬁ_'may
ender
imto
tion
pterm
to
riany
slorbnemreantioliable
nbe
.which
ye,amum3
ryear,
sissued
his
for
,has
been
ltnowmg
'that
wr1t
mina.imum1of
maxi
deither
of
eIsmcIdem
prwrongful
Keeping
.in
iopn336
stﬁ-oniany
person
-eomne,naddi
tin

either
ition
mpto
rany
isonmentliable
also
Clauses,
last
the
of
to
two
ms3
ieyear,
nyears,
imum&c.
mu[1011,
m under
maxi
deither
of
eIsIdem
mcIdem
prof
ifor
cWrongful
the
poe337
s-n-.txoﬁi-pntoumenr,enaddi—
p-in
to1

dof
either
eIto
smIdem
cpIdem_
rwrongful
in
keeping
While
oi338
nsp-ﬁot-pnaiemoerson
ennt ,

the
prtermismumonmentalso
months,
minimum
6
kidnap ing,
dof
either
eIsmall—
mcprirIdem
pikidnapping
tscommit
Assault
in
io344
-attempt
to
n-m-,efor
niof
tmhalf

both.
Rupees
500,
ﬁne
months,
and
to
orCourts
lst
Criminal
orprovocation

for
the
or
termpand
than
wise
sudden
rovgrave
onocation. maXi
months,
6
years,
mum'"* deof
either
sIcmrwoman
piIdem
rpicommit
Assault
in
tsi346
-oattempt
to
-rape
n-a
onm,-ealso
nminimum
t3
-§-d
description
either
of
to
ImprIdem
iotherhurt
grievous
in
Assault
s345
attempt
o-to
n-cause
meﬁne,
nhurt,
tgrievous

description
either
of
to
ImprMagistrate
Bailable
iher
Assault
347
with
sintent
outrage
o-to
nmwon
-aeomannt description
either
of'
to
ImpIdem
rhim
diAssault
intent
with
s348
-oto
-hnpon
a
om-neerson
on-utr

both.
1,000,
Rupees
ﬁne
ortooryear,
1
description
either
to
of
ImSpubrMagistrate
oiBailable
wrongfully
rin
sAssault
or
d.350
oiattempt
to
nmpaon
a
-eterson
net

3
deither
to
of
eIsmScpurbMagistrate
Bailable
oisudden
and
rpsor
othan
Assault
dt342
inhmaon
grave
eo-trnewtise
ﬁne.
liable
also
Clause
335,
to
both.
ﬁne,
2
oryears,
modesty. both.
ﬁne,
2
oryears,
pothan
sudden
rtohvgrave
eoronorcwaitsieon.

both.
ﬁne.
1
oryear,
anything
with
him
furnish
to
onemciets-ing

ﬁne.
liable
to

ﬁne.
liable
to

308._
Clause
See
Court
Session
Court
High
bN0t
amurder
commit
Aori343
in
sto
lattempt
a-_-bulet
both.

'ﬁne. _.'

IdemIdem
bNot
theft
commit
aAin
-iattempt
349
slto-onapaberson
ulet

Class.
lst
Courts
Criminal

C2d
l‘a"s es;

As ault.

be
carrying.
wearing
he
property
ormay
any
on
.,-

death
of
hurt.
danger
prevent
sary-to
or

him.
conﬁne

51.

WI

HJRIIIOJ .LHOdHH 10 SUZNOISSINNOO QHLNIOJJV 0L HHCHSNOO EIHJ.

admitting
WhenW11
h
etercBy
Oof
twhat
Court
uPenalty.
ﬁrmC‘uilcanbtculiﬂsve.- .

bnot.
tuorlPaunbilsehment.

Being
mand
for
pMin
charge
vessel
ia358
Simple
1
eonth
mirgto
plamiras-btlorneiamntegetfor
hurt
be
grievous
&c.
minimum
2
14
rape,
or
years,
smumequence Bof
may
place
embark
board
ﬁne
embarked,
to
not
aor
onperson
so
every
Idem
the
that
knowing
Kmaxi—
intending
dof
either
I357
iemsdpcon-orcnria-spotnimoeng,talso

minimum
I
7
year,
years,
mum
bailable
Court
Kidnapping
Not
dHigh
maxi
ISession
either
of
355
Court
emspcorri-spotnimoen,talso

both.
by
Criminal
month,
ﬁne
Rupees
Courts
given
that
and
200,
cation
lst
to
or
person.

minimum
14
2
360
years,
mum
Imprisonment
Rape
maxi
dbof
Court
Session
either
Not
High
easicorlrai-pbtlieon,also

minimum
life,
for
7
years,
mum
maxi
dIoUof
either
Idem
without
362
emlncspocr'anietsnu-epocrntaimsloen,talso

both.
Twithin
without
Company’s
the
for
eRupees
200
r ior
aperson,
every
tories

sudden
dand
1
MBeither
ISAssault
of
eauto
m351
bsipgoprovocprorlongrave.
iadaerson
s—ibtnopalrntemaitonet

Xaffecting
CHAPTER
Vthe
BIAoslIda.uy—ltO—:
Human
ﬁc'oentictneuisdn.ued

ﬁne.
liable
to

liable
ﬁne.
to

liable
ﬁne.
to

liable
ﬁne.
to

murder
that
Idem
KSee
intending
knowing
356
Clause
i308.
dorna-p i_ng

oClause
USee
Court
Session
b361
High
Not
fn360.
aiaeorltn-uacrbealse

Idem
and
Idem.
assault
Making
show
of
352
except
ongrave
-

Unnatural
Oﬂences.

Kidnap ing.

Clas es.
2d

Rape.

cin
be
omcmay
ointseqeudnce.

permit.
legal
orderor
sudden
provocation.

6.
24.
3.
5.
I.

S._—-_,L__4 In. _ , _

9H

INOJTH IO 3H1. 'IVIOHIIII' ‘SJNHNHSI'IHVLSH '0? JO 'V'ICINI

i3
maximum
Rigorous
mpyears,
risonment,

ﬁne,
iRigorous
3
mto
pyears,
or
risonment

either
of
Idmepsto
rcirsiopntmieont

imaximum
Rigorous
m7
pryears,
isonment,

also
14
2years,
mum
dImaxi
either
of
emspcrispotnimoen,tminimum

of
dIemto
either
spcrirsiopntmieont

liable
also
months,
ﬁne.
minimum
6
to
liable
also
ﬁne.
minimum
1
to
year,

both.
ﬁne,
3
oryears,

ﬁne,
both.
1
or
year,

liable
ﬁne.
to

XPCHAPTER
AGAINST
IRX.O—POEFRETNYCE.S

both.
or
Idem.

which
of
subject
is Mexceed
the
of
when
property the
Session
High
Court,
Courtor value
CSurbiormdinatle exceed
anot
gistrate, Courts,
when
Class,
lst
not
exceeds
offence
Rupees;
500 when

Cting
r“to
iminal
limited
by
Magasistrate,oand
Clauses
5
Ar
4,
3,
f of
rela
Rules
the
X. Courts
ticle

Court
Session
High
or

Subordinate when
Courts,
Criminal
Class,
2d
exceed
not

Court
High
Session
or

JOriginal
of
urisdiction.”

ing
Rupees;
500

ing
Rupees;
100

ing
Rupees.
50
Extortion.

Magi-strate
Idem--

Idem--_

bailable
Not-

Not
bailable
BailableIdem-

Idem-

Idem-

which
in
conspiracy
person within
any
or
in
custody
the
for
paruorpseuratncye,residing
used
vessel
building,
within
Theft
tent,
oranybuilding
used
dwelling,
humanany
orasa of
and
employed
notso
person
re
any
'

in
of
packet
possession
letter
Theft
oranon
a

rhurt,
of
order
in
eto
storraint,
causing
for
made
been
having
pTheft,
reparationfear
rof
death,
hurt,
esortraint, the

Idem-

fear
in
aorder
Putting
put
ttoorempting

it,
retaining
it.
by
taken
mitting
property
to
or

fself
death
hurt.
grievous
or'oranother,
in
Extpaorerson
putting
by
him
for
fear,
tion of

theft,
retiring
such
after
committing
to
or
com

engaged.
employed
siding
areor

'Ofﬁcer
Ofﬁce.
Post
the
of

extortion.
Extortion_-.
Theft-_

364

365

366

21.

367

369

370

871

HL'HIIOJ 1130:1311 JO SHHNOISSIPU‘IOO (ISILNIOJJV 0L EIGIGIQNOO arm.

9“

adWhen
mit ing cuof
mullPenalty,
a.Whether
titCourt
vrwhat
By
eiabvleO.ﬂClause
‘e1
nce.
Punishm11013.
bailable
ent01‘
.

7
maximum
years,
iCRigorous
mupmruiIdem
lsaoIdem
tn-imverobbery
commit
n-Attempt
378
tto
,-38,2.
>
ﬁne.
also
minimum
1
Clause
year,

i
ﬁne.
also
minimum
2
years,

l
1']
l4
maximum
years,
RigoCourt
Session
roCourt
High
usibailable
mNot
orprisonRobbery
-me377
nt-, -

7
mum
0f
another,
himself
for
oror
maxi
deof
either
sIcCourt
mSession
rpCourt
High
irpbiNot
taorfor
sifear,
in
olnma-,also
Putting
ebptto
put
n372
l1
aminimum
terson
eoryear,
mpyears,
tingrievous
gdeath

J
ﬁne.
also
3
years,

dto
eeither
sof
cIrby
mlimited
ipMrtiaBsgasain
oinof
smnot
liproperty
tC-easrnbap384
tilrmeoip,rniatlion

not
life,
it.
nt
than
less
for
life,
not
for
prisonment
or rigo'
life,
for
"aornDeath,
st01‘Idem
'lIdem
a-engaged
in
t-iwhere
Murder
daooity,
6
o-for
380
in
nfor
moreoriormprrousisonmecommitting
‘
imrigorous
life,
for
TroransIdem
poIdem
r-tat-Daeoity
i379
on---

ﬁne.
also
than
less
7
years, .

both.
ﬁne,
or2
oryears,

ﬁne.
liable
toein
order
hurt,
xto
tortion.

EXtOPFtrioOagainst
npX—:eCIorXtCnnmn
l.y‘-t—Oncuﬂo‘dn.eticneusd
Clause
378.
SeeIdem
Idem
for
-as-of
Being
-6
381
epersons
mmoreorboneled 4

372.
Clause
SeeIdem
Idem
of
-fear
in
-a-Putting
put
tto
p374
aerson
orempting ‘

Clause
37].
SeeIdem
Idem
being
-of
fear
-in
E-x3tpi
putting
by
aoerson
r73tion

Pin
oProperty
snot
(f
MeisCarpioirnmo.pirnatilon

Rules
of
X.
ticle Ori
of
Courts
Criminal
“to
of
Ar
and
5
4,
3,
Clauses relating

urJ
ginal
isdiction.”

Daco'ity.
and
Robbery

under
defamed
accused
falsely
person
aasor

in
unof
lust
inaﬂtuernacle
the
under
defamed
accused
falsely
being
paaserson
or order

lust.
uof
ithe
n ﬂa2
uternacle

exto
tortion.

pos es ion.
' dacoity.-

6.5.4.
3.2.
1.l

MI

NHOJHH JO HIE-L 'IYIOIGIII' ‘SLNZHHSI'IH'VJW “0!? JO 'YICINI

0f
eIsto
mcpMagistrate
Cheating
rIdem
ithe
owhose
395
fnsp-towas
ap--eni-merson
nroednestr
deither
of
IemSto
supMcbrBCheating
oai394
rgsordipolntsami-tbeornlate e deither

deither
of
IeoCourt
mto
srHigh
pc‘BrSaiof
ebreach
Cs387
'-rpoltrustitnamo-benilnetal

3
years,
possession
that
in
knowing
p-owass es ion,
dmaxi
IemIdem
either
of
spin
crof
mCriminal
iproperty
not
-s-poa385
tpnimroenp,rtalso
imminimum
a6
tonths,
ioof
nmumit

both.
2
oryears,
bbylegal
bylaw
0uprotect.
nodorn,teriatchte,rto
ﬁne,
both.
Class.
1
lst
Courts
Criminal
or-year, _ ﬁne,

both.
ﬁne,
3
oryears,

liable
ﬁne.
to
has
and
death,
his
deceased
not
at
person
a

Clause
See
387.
Court,
Session
Court
High
bNot
it
knowing
stolen
Fa390
receiving
orrialpuard-buolpenrtly

See
Clause
385.
Idem
Idem
in
public
'-by
of
breach
Csr388
-etrust
iar-mvianatl

Clause
See
394.
Idem
Attempting
cheat
397
personation
by
-to-

379.
Clause
See
Court
Session
Court
High
Idem
Fknowing
stolen
receiving
391
orraproperty
ud-ulently

Idem
'-Idem
Cheating
396
by
*pe-r-so-na,tion

of
subject
is 500
which
property
the
of
value
whenihe
stolen.
be
tothe
Criminal
Subo'rdinate exceed
Rupees;
exceeds
’oil'e-nce exceed
when
Class,
not
lst.
when
Magistrate,
not Courts,

Trust.
of
Breach
Criminal

Courts,
Criminal
Subordinate exceed
when
Class,
2d
not

Property.
Stolen
Receiving
Rupees;
ing
500

Rupees;
100
ing
Rupees.
ing
50

Cheating.

Idem-

of
possession
the
in
been
since
person
any

misappro
by
Dthe
Oﬂice
Post
epartment

epriating
him.
&c.
letters,
nttorusted

dacoity.
oit
by
btwasained
it.
entitled
legally
to

VJ.

H-LHIIOJ 1.1101118 &0 SEEINOISSIHKOO (IELLNIOddV OI. HHGIISNOO {EH-1'4

8H

tting
admi
Wohen
aubnlieshme
.Whether
fcwhat
OCourt
By
tPenalty.
uCﬂY6rml‘iaelunbﬂcslteib.anot.iorlpHt

dwrongful
loss
Rupees
either
MIdem
thereby
of
Icausing
eaimto
403
spgcrih-sitpoenrfmiaeotnet

dpIdem
MIer401
taken
having
be
either
of
imto
senot
pcriac-hsuioptneimfeo,nt

thereby
loss
MBwrongful
Fine
Stimes
the
a10
ui400
bgsto
oorlicrdhas-ibtnealrtfeate

delivering
minimum
concealing
1
r7
atoyear,
nany
oryears,
mumsfer ing
maxi
dNot
bremoving
fICourt
An
Trader
Session
either
of
High
earn398
msipcuoorlrdaiu-vsbpleotniemotelny,talso

dof
either
MeIto
wounding,
killing,
by
poisoning
Idem
ims406
pcorany
rih-sipoetnifmoen t

ﬁne,
both.
dmonths,
e6
teorcted.
ﬁne,
both.
the
Rupees
of
animal
10.
value
3
to
oryears,

both.
ﬁne,
upwards.
100
2
oryears,

Xagainst
PCurran
IrCoXhpe—aOrt:fiyng-e—cnocteisnued.

dthe
iﬁne,
liable
sprevent
tparty
to
property
riany
bution
Cand
caused.
Courts
1st
riminal

value
the
of
Idem
eMIdem.
intending
i404
nto
shany
cah-nicef

loss
wrongful
Rupees
MIdem.
causing
thereby
Idem
i402
to
s'c-hi‘ef

Idem
channel
navigable
Idcm.
bridge,
road,
M408
isorany
onc-h-ief

rcMIdem.
of
Idem
eih407
water
saeoronany
crn-hvoierlf

the
Idem
insult
MIdem.
with
intent
i405
to
sorperannoy
c-hief

FIrnasuodluventcy.
Clas es.
2d

Alisa/lief:

the
of
produce,
otion
fagora.riculturaldrink,
of
cultiva
dwith
&c.
intent,
imto
icausenution failing
food,
for
&c.,
required
of
supply
water

of
the
aﬁ'ect
competi
article,
event
toaorny

safe
less
it
render
with
&c.
intent,
orto
easy

iwrongful
is
loss
whom
ntto
esonnded.
chis
that
of
reproperty
damong
itors.

macarrying
for
nufonany
aorcture.
tion
the
of
forpany
gain
erson.

upwards.
5or
‘ 1.0
tl'uvcl.

6
3.
2.
4.
l.
5.
A
f

IEHOdEIH J0 HHJ. 'IVIOICIIII' ‘SLNEIHHSI'IHVIST'I '01? £10 'VIGNI

Cof
maxidfor
either
pIIdem
made
having
causing
Mu416
ermispeucrlia-hsrtpoianetvimfeo,nt

dNot
Trespass
bHouse
either
Cof
Magistrate
Ieua496
to
msipculrai-sbtpolitnevmieo,nt
Clause
both.
Rupees
1,000,
ﬁne
427.
1
to
oryear,

also
months,
rhurt,
wrongful
of
fear
minimum
Clause
death,
417.
e6
3
sor
tyears,
mraumint,

&c.
Idem
intent,
dwith
lIMto
either
of
e411
amispntocrdonany
im-hsaioprentkmfieont Not
for
minimum
used
building
the
dwelling
1
14
year,
cus-orayears,
mumas
also
months,
within
building
the
minimum
6
7
to
notamyam-s,
perty
um Idem
than
the
of
life,
for
less
used
dwellings
number
p5
be
rtonot
iasmay
orsonment
bailable
High
destroy
Session
&c.
intent,
with
dCourt
maxi
Mischief
ﬁre
Iby
either
of
412
eto
mprospcor
ri-spotnimoenof
,tvalue
&c.
dIdestroy
maxi
M413
intent,
with
ﬁre
by
either
of
emisany
to
pcrih-sipotenimfoen,talso
that
Idem
im
Mrigorous
&c.
intent,
with
buildings
life,
for
fire
by
T414
irasnorcshp-oiretfation

6H

ﬁne
and
mCriminal
Courts
500,
lst
1
to
onth,
or
Beither
Cof
dTrespass
ISMaer4‘25
umbito
spgolcmroriad-sibntoplanrtemaieotnetRupees

umrender
it
destroy
2
n14
isntoyears,
oramumifmeu.m
with
vessel
decked
Idem
dintent,
maxi
Mof
&c.
either
I415
eimspcronany
ihs-ipoetnfimoen,talso_

than
less
death
for
with
able
life.
life,
tprisonment
rnot
anorsportation
punishorder
in
Trespass
House
offence
Idem
life,
for
im
rigorous
TSession
High
Court
428
rto
anany
orsp-ortation

ﬁne.
cliable
also
o7
ntosyears,
umed.

the
of
added
%d
1
toyear,intended,
dorder
Trespass
punishoffence
House
in
Session
either
of
Idem
The
IHigh
Court
e429
msto
pcany
roris-potnimeontlongest
offence
ﬁne,
the
for
term
or

ﬁne.
liable
also
3
toyears,

uless
both.
it
render
ﬁne,
1
seoryear,
ful.

upwards.
liable
ﬁne.
100
Rupees
toor

of
‘tody
liable
ﬁne.
pto
roperty.

liable
ﬁne.
to

wrongful
while
rliable
hurt,
death,
ﬁne.
esto
tcomorraint,

both.
or
Cboth.
2d
las es.
iIdem
with
nintent,
Mischief
&c.
Idem.
u409
nto
andcauseat-ion

Idem
&c.
with
intent,
lighthouse
buoy
Idem,
M410
isorany
onc-h.i,ef

triable
is other
tended
by
eCourts
xclusively;
in
offence those
the
if
Court,

Mwise
the
by
agistrate.

Criminal
Trespass.

commit
after
retiring
mitting
toor
attempt
upwards.
loss
with
attended
100
Rupees
to
or

useful.
less
the
render
to
same

msuch
ciosmchietf.ing
imprisonment.
with
able

'1'

HtLHHO-tl tLHOdEIH JO SHHNOISSINKOO (Ill-LNIOJJV OJ. HEICHSNOO EIHL

091
admitting
WhenWh
th

erCourt
ble
Otwhat
BcPenalty.
of
fCruilmuaelbnualcytseib
.v.not.
ea1aeo1Punishment
r
Idem
Cbreaking
house
uLurking
f
mutrespass
orla-tive,
C432.
'‘lause

4.
3.
2.
6.
5.
1.

i
pIMagistrate
Not
for
bmade
having
Trespass,
dHouse
either
of
mrae430
pto
isrplciars-boianlptmeiontn

vCIdem
dI&c.
either
of
house
Lurking
435
night
by
ume3
pto
sturcliraes-itopintvmaeis,notn,
Clause
ﬁne,
both.
436.
years,
or

added
ptoof
corder
2
g
term
ufoto
nmheyears,
anie;sinthtcaebilneg intended,
l
Idem
dIbreaking
either
of
Lurking
house
in
See
m429
epstto
rcori433
r-seio-snpmteainsotnv longest
for
oiwith
the
mlpIr'iesoncment.

for
hurt
mcausing
also
made
minimum
p3
ronths,
eyears,
orparation
mum
434
Idem
having
breaking,
house
dILurking
either
of
maxi
Magistrate
emtrespass
spcrori-spotnimoen,tassault,

and
less
sthan
the
ihnot
term,
ortest

palso
made
causing
&c.
hurt,
mminimum
7
6
ronths,
epyears,
mumaration
Lurking
Idem
dSession
house
&c.
having
Inight
Court
either
of
maxiHigh
by
'438
emtsprcoreis-opntamiseon,t for

less
also
time,
shortest
than
and
not
of
oﬁ'ence
the
mnptreinsdoenmdent the
added
longest
the
of
§ds
imto
with
punishable
otIence
pterm
ryears,
any
ison.ment. ifor
Idem
dof
ILurking
either
order
in
See
house
night,
by
&c.
429
437
3
emto
sptrcires-iopntamiseon,t

assault,
hurt,
causing
'ﬁne,
both.
&c.years,
2
orXagainst
PCHAPTER
ITCrXo.rep—siOraftmsyi—ecnoaentsilnued:.
liable
also
ﬁne.
to
liable
ﬁne.
81c.
to

liable
ﬁne.
to
CIdem
Magistrate
Clause
opening
by
closed
See
r430.
439
trespass
iany
mrecepi-nal

law
Idem
with
under
Clause
See
e435.
Being
by
n440
ctoorranut-srtaecdt

ﬁne.

it
which
firnatany
muednuatlineosnt
critrespass
the
opening
by
asameminal by
for
receptacle
committing
closed
pany
roperty, with

for
tacle
damage
it,
by
to
property
orsoas

lock.
opening
damaged,
is
by
any
or

lock.
opening
any

101

a..._.4_.. A

_ _

'J-AN‘H’A

__ L

.sL-q ‘w—A . _.

HHOKEIH JO HELL 'IVIOIGIII' ‘SLNEIKHSI'IHVJSEI '97? 'IO 'VICINI

also
1
7
year,
years,
mum
maxi
dof
either
Iemspcrispotnimoen,t minimum

also
14years,
2
mum
dmaxi
either
of
Iemspcrispotnimoent,minimum

'[9I

m6
also
3
onths,
‘years,
mum
dof
Imaxi
either
emspcrispotnimoen,tminimum

months,
ﬁne
Rupees
both.
500,
to
or

dof
either
Ie2
msto
pcrisopntmieont

dI2
either
of
emto
sprcisiopntmieont

both.
ﬁne,
oryears,

dI6
either
of
emto
spcrisiopntmieont

both.
ﬁne,
oryears,.

XRTO
D.EO-CLUOAFMTEINTCNESG.
liable
ﬁne.
to

liable
ﬁne.
to

liable
ﬁne.
to
Clause
See
446.

See
Clause
444.

Idem.

Idem.

Idem.

Idem.

Court
High
Sessionor

/

Magistrate
-Idem-

Idem--

Idem-

Idem-

Idem
-—

Idem-

Idem-

Idem-

Idem

Idem-

bailable
Not
Bailable

CHAPTER

forged
dusing
Forgery,
Committing
oca
orument

Idem

Idem

Idem

Idem

Idem

Idem

Idem

vfusing
security,
Forging
aluorasaibflyeing

dusing
forged
Forging
document,
ocaor
ument

dForging
forged
using
ocuaorment, of
the
harm
rgenuine,
eparty.
pto
any
asutation

committing
for
seal,
the
purpose
orany
Making
mfor
engraving,
atpor
any
erairaltusof

the
seal,
of
engraving,
orany
purpose
Possessing
material,
plate,_or
implement
oranyfor

that
intending
vbe
it
alumaabayle
any
dPossessing
forged
purporting
be
oto
cument security

marked
by
that
intending
has
it
been dmade
anything
dPossessing
which
but
onot
caument, forgery,
be
purporting
octomay
uament used
and
vgenuine.
security
be
alasmay
uable defacing,
Fdestroying
rattempt
auordulently

Idem

Idem

Idem

Fdefacing
destroying
secreting
rauordulently

DpA
Ollice
Post
the
in
esublic
pearvatnmtent
opening
&c.
letter,
cdocu
onany
taining

dthat
knowing
does
it
ocnot
aument,
fopening
Any
letter,
&c.
asperson
atconened taining

destroy
deface,
secreting
will.
ing
toora
cheating.
of
for
the
genuine
purpose
as

dthe
forged
genuine.
ocasument
legal
without
authority.
ment,

vsecurity.
aluaable

belong
him,
&c.
to-

genuine.
used
as

genuine.
‘as
forgery.

443

444

445

446

447

forgery.

448

449

Zfl

450

451

452

453

454

zsI

HLHQOJ IRIOJ'EIH JO SHHNOISSIHNOO GHLNIOJJV OI. HEICIISNOO HEI-

admitting
When.Whether
cof
OPenalty.
By
Court
twhat
ufClause.
rmuileanbtclive.
banot.
iorlPaubnilseh.ment_
the
if
fithat
rnastueweredanutlcitiv
“C
eonst 1
the
Clause,
which
in
last
oIdem
punishment
The
461
'and
keeping
fproperty
to
asen-der
2a“on;
be
the
would
theft
robbery.
252
actor auseTaking

2.
6.
5.
4.
3.
1.

dBailable
either
Magistrate
cMaking
Imark,
of
using
l
eom456
uto
property
spncror
any
tier-sifopenitmieont

dof
using
either
cMaking
Idem
IMmark
‘-458
eomato
uspgnany
crortieos-rifpotenrimtaetonyte

also
of
authority
public
lawful
using
minimum
3
6
sany
mum
years,
eorrvant,
dSession
maxi
Court
either
of
afﬁxed
mark
Idem
the
High
ICby
e457
omsuproperty
pncor
rany
tiesr-poftneimtoeint,gmonths,

Taking
dfrom
either
of
BSession
IfHigh
Court
460
emarproperty
pto
snot
irapucloriderson,
rasuib-olpnetmneitnoltyn

Who
from
is
youth,
umonths,
ﬁne
Rupees
500,
n6
sto
operson
orundnes
bound
A
in
meither
dvessel
Idem
of
Magistrate
Ieaman
eto
mrsto
pserveacrhi-saiopntmieontleaving
bound
Being
by
cof
d463
either
BISMeomauto
bpsingoconvey
rorcldtirausi-bnoctpalrtemaitonetfrom
Being
bound
attend
the
or'supply
465
Idem
dof
Iofa
either
emto
want
psonrcirs-iopntmieonthelpless
place
ﬁne
Rupees
mand
Cboth.
Courts
100,
1st
1
property
rto
onth,
person
any
orioneminal ‘ S464
absenting
it,
himself
months,
Rupees
from
ﬁne
both.
100,
3
to
or

have
the
liable
had
taking
ﬁbeen
would
'asameudulmtly.

of
cheating.
ﬁne,
both.
for
the
2poryears,
urpos_e
satisfy
debt,
just
ﬁne,
both.
under
circumbut
such
1
toyear,
ora

CHAPTER
CX OINI.T—RCARICMITNASL
BREACH
SERVICE.
OF

genuine.
ﬁne,
both.
s'uchorasyear,

XMARKS.
RCHAPTER
PERL-OAPFTEIRNCTEGYS
TO
fbeen
raudulent.

RIGHTS.
LEGAL
XPURSUIT
CHAPTER
OF
I T—IL EGAL
Putting
Idem
Clause
See
mark
459
456.
property
poronany
ro-perty,

do
both.
omitting
illegally
and
mof
into
dso.,ordisease,

cﬁne.
such
genuine
injury
outo
nastcearufesiet

and
another,
illegally
omitting
do
C2d
ltoaso.s es.

using
the
cheating.
of
forpurpose
same

party.
some

disobeying
of
order
the
thereof.
ofﬁcer
any

-.___4

p-‘ A“

means J0 HILL 'IVIDICIIII' ‘SLNEIKHSI'IEVLFJ ’07? JO ‘YIGNI

married
mknowing
also
the
of
that
3
6
onths,
incyears,
mumiemreumony
A
Idem
through
dgoing
either
of
maxi
Irne468
amtsupecdperson
rnuitl-siepontimoen,tbeing
the
cﬁne,
offence
A
Bwith
i7?
ftIdem
Simple
1
oma467
to
piyear,
orsamerwmalioas-mtboalnimengt ifwith

him
that
married
she
also
lawfully
mis
2
to
14
inyears,
mumimum
causing
deceit
lawfully
dby
either
of
maxi
bA
Not
IeSession
Court
High
am466
snot
ipcawmanrloromanias-pbotlniemoen,tbelieve

9

ﬁne
Cobject,
Courts
mand
lst
insult
1,000,
x3
ronths,
hto
giorany
embsitnuairlneg,
mconceal
threat
the
whence
ﬁne.
also
i3
to
niyears,
cmummouems6. Sword,
iCeither.
ISHiin
Court
dof
Bnrm483
etaipto
smrorcilsdira-ntiobapnlmtneinotn either
either
Ultering
making
dof
Idem
IMagistrate
u485
sound
embospto
any
rorcdirs-inoapntemionteRupees
iCdof
Ihaving
taken
maxi—
Idem
npemr484
tsicremicds-anpotuanitlmoien,otnmonths,

DiHigh
Simple
Bﬁne,
Court
Session
e2
479
mafto
piaroryears,
mlia-stboilnem nt

tonly
mand
Rupees
C100,
Courts
1st
1
ronth,
to
ior
any
annoy
person.
minal public
in
Appearing
iplace,
Simple
hours,
ﬁne
488
of
Idem
24
mintoxi&c.
to
pstate
raoris-onment
of
Uttering
dISword,
either
mMIdem
&c.
and
ue487
abpsolto
any
grcoriwan-drgisn-oaptnrmeiatonlteyﬁne

ICHAPTER
AXNVTNI.O—MYICADRNIAMCTIENA.OLN,
AND
INSULT,
ﬁne,
both.
2oryears,
Rupees
both.
10,
toor

CHAPTER
XMRTO
IAEVR.L-—A~IOTFAIGENECG.S
Uttering
word,
&c.
Clause
the
insult
See
modesty
Idem
Magistrate
of
483.
486
to
any
both.
'or

both.man.or
and
him
cohabit
married
with
in
ﬁne.
to

both.
C2d
las es.

both.
2d
Claperson.
s es.

lawfully
is
he
mthereby
ﬁne.
anot
r ied.
machinery
the
of
which
by
Being
deIdem
Idem.
480
po-s-.es or

of
seller
ﬁrst
the
Being
printed
Idem
Idem.
engraved
481or--.

X V.—-DEFAMATION.
CHAPTER

printed
been
has
famatory
engraved
maort er printing
time
the
engraving
done.
atorwas
which
dis
by
cseoufmbasmi~tatniecoden.

and
cation,
causing
to
aany
person.
n oyance

wany
oman.

belief.
that

‘I

9H

15‘ ‘

-

FOURTH REPORT-OF COMMISSIONERS APPOINTED TO CONSIDER THE

We humbly submit this our Fourth Report to Your Majesty’s Royal
Consideration.

JOHN ROMILLY.

(LS.)

EDWARD RYAN.

(Ls)

C. H. CAMERON.

(Ls)

I

+ JOHN M. MACLEOD.
T. F. ELLIS.
ROBERT LOWE.

(1.8.)
(Ls)
(L.S.)

Dated the 20th day of May 1856. -

'See Letter from the Right Honourable the Lord Chief Justice of the Common Pleas,
appended to this Report.
1~ See Minute by Mr. Macleod, appended to this Report.

REFORM or THE JUDICIAL ns'rasmsmmnrs, &c. or mom.
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LETTER from the Right Honourable Sir JOHN JERVIS, Lord Chief Justice of the
Common Pleas.
'
47, Eaton Square,
My dear Sir,
22 May 1856.
I DECLINE to sign the Third and Fourth Reports of the Indian Law Commis
sioners. I consented to act as a Commissioner upon the express understanding
that we were to endeavour to frame a Code of Procedure for all India, and with'

this understanding applied myself diligently to the subject, and, with the aid
of the other Members of the Commission, succeeded in framing a Code which
I believe is well calculated to meet the exigencies of the case, and which is

certainly inﬁnitely better than any that has been proposed by the authorities in
India. If I had supposed that the Commission would be used to postpone
legislation, and that the subject would ultimately be shelved by a reference to
the Indian Government, I should not have consented to act; and considering
that a slight has been cast upon the Commissioners by the course which has
been taken, I decline to take any further part in the proceedings of the
Commission.
I am yours, faithfully,
N. B. Baillie, Esq.
JOHN JERVIS.
Secretary, &c.
MINUTE by Mr. MACLEOD.
I AM under the necessity of dissenting from the recommendation of the
majority of the Commissioners, that the Judges to be a pointed by the
Governor-General in Council to the bench of the propose High Court at
Madras shall be selected from the ﬁve stated classes of persons. My reasons
are the same which, in a Minute appended to our First Report, I stated for

objecting to the scheme of the majority for the constitution of a High Court
at Calcutta.
I dissent also now, as I did in respect of the High Court proposed to be
established at Calcutta, from the recommendation to enact a rule empowering the
Chief Justice to determine from time to time _“ what and how many Judges of
“ the Court, whether with or without the,Chief Justice, shall from time to time

“ constitute Courts of Appeal, and what and how many Judges, whether with
“ or without the Chief Justice, shall constitute Courts of Original Jurisdiction.”
Instead of giving this great power entirely to the Chief Justice, I think that
it would be better to give it in the ﬁrst instance to the collective body of the
Judges, and ultimately to the Governor in Council, in accordance with the
suggestion which I ventured to offer with reference to the High Court at
Calcutta.
There is one part of our scheme of lower Criminal Judicatories which on
mature consideration appears to me so objectionable that I feel it my duty to
dissent from it, although I did not do so when I signed our First Report. I
allude to the roposed rules determining who shall be the Judges of the proposed
two classes 0 Subordinate Criminal Courts.
These rules are :—-“ First Assistants to the Magistrate and Principal Sudder
“ Ameens shall be Judges of Subordinate Criminal Courts of the First Class.
“ Second Assistants to the Magistrates and Moonsiﬁ's shall be Judges of the
“ Subordinate Criminal Courts of the Second Class."
I think that it would be much better to make the Principal Sudder Ameens
and the Moonsilfs respectively the only Judges of the two classes of Criminal
Courts under the Courts of the Magistrate. Those two classes of Courts might
then be better designated as the Criminal Court of the Principal Sudder Ameen
and the Criminal Court of the Moonsiﬁ'. The Assistants to the Magistrates,
I think, ought not to be by law constituted Judges of any Courts separate from
the Court of the Magistrate. Whatever powers of Criminal Judicature they
a are employed to exercise they should exercise as Assistants to the Magistrate;
and it should rest with the Government, or with the Magistrate if the Govern
ment delegate the duty to him, to determine from time to time, with respect to
every Assistant, how much of the powers of the Magistrate he shall be autho

rized to exercise.

I
JOHN M. MACLEOD.
U4
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